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[1]  Cases  Arc4Ued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Twenty-Eighth  Year  of  the  Eeign  of  George  III. 

Dally  against  King.     1788. 

A  writ  of  right  cannot  be  maintained  without  shewing  an  actual  seisin  by  taking  the 
esplees,  either  in  the  demandant  himself,  or  the  ancestor  from  whom  he  claims. 
Qu.  Whether  in  a  devise,  the  words  "estate  of  what  kind  soever"  immediately 
preceded  and  followed  by  particular  descriptions  of  personal  property,  will  pass  a 
remainder  in  fee  of  lands  vested  in  the  testator  1(a) 

This  was  a  writ  of  right  brought  to  recover  a  dwelling-house  and  lands  at  Thorpe 
in  Surrey,  tried  at  Croydon,  before  Mr.  Justice  Gould,  at  the  Summer  Assizes  1787. 
The  count  stated  that  "  Maurice  Bailey  was  seised  in  fee  of  the  premises  in  question, 
and  in  the  year  1729  devised  them  to  his  wife  Jane  for  life,  remainder  to  his  son 
John  Bailey  for  life,  remainder  to  his  two  grandsons  Maurice  Bailey  and  John  Bailey 
in  fee,  who  upon  the  death  of  the  testator  were  seised  of  a  remainder  in  fee  in 
common.  Jane  entered,  and  was  seised  by  taking  the  esplees,  on  whose  death  John 
the  son  also  entered,  and  was  seised  by  taking  the  esplees,  in  whose  lifetime  Maurice 
the  grandson  died  without  heir  of  his  body,  by  which  his  brother  John  Bailey  the 
grandson  became  seised  of  the  whole  remainder  in  fee,  who  died  so  seised,  and  on  his 
death  the  said  remainder  descended  to  the  demandant  as  his  cousin  and  heir,  in  the 
life-time  of  John  Bailey  the  son,  who  afterwards  died,  and  so  the  demandant  was 
intitled." — Plea,  "protesting  that  the  remainder  in  fee  did  not  descend  to  the 
demandant,  on  the  death  of  John  Bailey  the  grandson,  alleged  that  John  Bailey  the 
grandson  devised  the  said  remainder  to  his  mother  Rachael  Bailey,  who  on  the  death 
of  John  Bailey  the  son,  was  seised  by  taking  the  esplees,  &c."  and  from  her  deduced 
a  title  to  the  tenant. 

[2]  Replication — traversed  the  devise  of  John  Bailey  the  grandson  to  Eachael  his 
mother,  &c.  Issue  on  the  traverse. — Verdict  for  the  demandant,  subject  to  the 
opinion  of  the  Court  on  the  following  case  : — 

(a)  [As  to  the  eflFect  of  the  words  "  estate  of  what  kind  soever  "  and  "  testamentary 
estate,"  see  Doe  clem.  Burkilt  v.  Chapman,  post,  p.  223,  Smith  v.  Coffin,  post,  vol.  ii. 
p.  444,  see  also  Holdfast  clem.  Cowper  v.  Marten,  1  T.  R.  411.  Fletcher  v.  Smitwi, 
2  T.  R.  656.] 
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The  will  of  John  Bailey  the  grandson,  made  in  the  year  175G,  was  in  the 
following  words  ; 

"  I  give  to  my  mother  Rachael  Bailey,  all  that  freehold  messuage,  tenement,  or 
dwelling-house,  orchard,  garden,  and  all  other  the  appurtenances  thereto  belonging, 
situate  at  Thorpe,  now  in  the  occupation  of  A.  B.  as  also  two  acres  of  arable  land 
lying  in  the  common  field,  as  also  the  stock  of  corn,  grain,  hay,  goods,  chattels,  and 
eflfects  or  estate  of  what  kind  soever,  also  all  other  the  utensils  of  husbandry,  which 
shall  be  found,  or  be,  in  the  dwelling-house  or  farm  which  I  now  rent  of  my  father, 
situate  in  Thorpe  aforesaid,"  (this  was  the  estate  in  question  in  which  he  had  the 
remainder  in  fee)  "as  also  all  that  freehold  messuage,  tenement,  or  dwelling-house, 
orchard,  garden,  and  all  other  the  appurtenances  thereto  belonging,  in  Thorpe  afore- 
said, late  in  the  occupation  of  B.  C.  to  her  sole  use  and  behoof,  and  to  her  heirs  and 
assigns  for  ever." 

On  this  case  the  question  was,  whether  the  words  "estate  of  what  kind  soever," 
as  they  were  inserted  in  the  devise  of  divers  particulars  of  personal  property,  "were 
sufficient  to  pass  the  remainder  in  fee  vested  in  the  testator?" 

This  was  argued  in  Michaelmas  term  1787,  when 

Hill,  Serjt.,  for  the  tenant,  contended  that  the  word  estate  passed  all  the  interest 
which  the  testator  had  in  the  premises. — That  he  meant  to  dispose  of  real  propeity, 
because  there  are  real  estates  expressly  devised  to  his  mother,  both  before  and  after 
this  devise.  Though  the  word  estate  be  coupled  with  an  enumeration  of  personal 
property,  yet  the  sense  of  it  cannot  be  restrained  to  such  property,  uidess  the  whole 
be  so  restrained,  which  it  evidently  cannot  he,  as  there  is  a  specific  description  of  real 
property. 

Bond,  Serjt.,  for  the  demandant,  argued  that  the  words  "estate  of  what  kind 
soever,"  followed  by  the  words  "all  other  utensils  of  husbandry,"  and  preceded  by  an 
enumeration  of  personal  property,  could  never  be  intended  to  give  any  real  property, 
much  less  a  remainder,  which  the  testator  does  not  appear  to  have  had  in  his  con- 
templation. He  cited  Cro.  Car.  447,  [3]  12  Mod.  594.  Preced.  in  Chan.  471.  Noy, 
48.  1  Eq.  Cas.  Abr.  211.  Sir  T.  Raym.  453.  14  Vin.  Abr.  277.  2  Atk.  102.  Cowp. 
238,  as  relating  to  this  point. 

The  Court  seeming  inclined  to  adopt  the  argument  urged  by  Bond, 
•     Hill  moved  in  arrest  of  judgment,  on  the  ground  that  the  demandant  appeared  to 
be  a  purchaser,  and  had  not  counted  on  an  actual  seisin  of  the  person  from  whom 
he  claimed. 

In  this  term,  Bond  shewed  cause  against  the  rule — arguing  that  it  appeared  on 
the  record,  that  the  demandant  claimed  an  estate  in  fee-simple  which  was  sufficient 
in  a  writ  of  right.  His  claim  was  founded  on  the  seisin  and  will  of  Maurice  Bailey, 
and  the  seisin  of  the  several  tenants  for  life  under  the  will,  by  whose  death  the  estate 
had  devolved  on  him,  as  heir  of  John  Bailey  the  grandson.  He  could  not  count  in 
the  ordinary  form,  alleging  the  taking  of  esplees,  in  John  Bailey  the  grandson,  who 
was  only  seised  of  a  remainder,  and  had  not  actually  taken  the  profits,  neither  could 
he  claim  under  John  Bailey  the  son,  who  was  only  seised  for  life.  He  has  therefore 
stated  his  claim  agreeably  to  the  truth,  and  to  the  general  form  of  the  writ  found  in 
vhe  Register,  viz.  he  has  claimed  the  land  "as  his  right  and  inheritance"  generally,  and 
has  then  shewn  his  title  by  a  special  count.  This  case  of  a  general  writ,  and  special 
count,  was  frequent  in  the  old  law.  Bro.  tit.  General  Brief,  pi.  13. — In  Co.  Litt. 
52  b.  it  is  said  that  an  action  of  waste  lies  against  a  tenant  for  half  a  year,  but  in  that 
case  the  writ  must  allege  a  term  for  years,  being  the  only  form  in  the  Register.  The 
words  "right  and  inheritance"  mean  only  a  fee-simple,  which  is  enough  to  support  a 
writ  of  right.  Fitz.  Natur.  Brev.  p.  1.  It  is  equally  a  fee-simple,  whether  it  be  by 
descent  or  purchase,  and  being  a  fee-simple,  it  is  an  inheritance.  It  appears  from 
Litt.  s.  1,  that  a  person  claiming  by  purchase  as  well  as  descent,  may  allege  the 
estate  to  be  his  inheritance.  In  one  sense  the  demandant  is  a  purchaser,  being  the 
appointee  of  the  estate  under  the  Statute  of  Wills,  and  coming  in  the  place  of  the 
heir.  He  is  "  hit-res  factus,"  and  stands  in  a  situation  unknown  in  the  law  at  the  time 
when  it  was  first  decided,  that  the  demandant  in  a  writ  of  right,  must  claim  on  his 
own  seisin,  or  that  of  his  ancestor  or  predecessor.  The  Statute  of  Wills  having  put 
the  devisee  in  fee  in  the  place  of  the  heir  by  descent,  but  having  given  him  no 
specific  remedy  to  recover  [4]  the  interest  devised  to  him,  the  only  remedy  which  was 
used  in  similar  cases,  must  be  shaped  to  the  case  of  a  devise,  and  the  devisee  must  be 
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allowed  to  found  his  claim  on  the  seisin  of  his  devisor,  in  the  same  manner  as  the 
heir  by  descent  does  on  the  seisin  of  his  ancestor.  This  action  in  the  present  ease 
aiises  from  the  same  necessity,  and  bears  a  strong  resemblance  to  the  writ  ex  gravi 
querela,  which  was  brought  where  lands  were  devisable  by  custom,  in  which  the 
devisee  stated  the  seisin  of  the  devisor,  and  the  devisee  to  himself  as  his  claim  to 
recover.  F.  N.  B.  459.  But  when  the  right  to  devise  lands,  which  was  before  good 
only  by  special  custom,  became  general,  no  better  form  of  action  could  be  framed 
than  that  which  was  used  in  similar  cases. — The  writ  ex  gravi  querela,  could  not  be 
brought  in  the  present  case,  being  founded  on  the  special  custom  of  some  city  or 
borough,  and  only  triable  before  the  mayor  or  bailiff  of  the  place.    Termes  de  la  Ley,  258. 

Where  the  law  regulates  the  forms  of  actions,  by  prescribing  certain  previous 
requisites,  it  does  not  adhere  so  rigidly  to  the  rule  as  to  deprive  a  party  of  his 
substantial  right,  through  a  mere  defect  of  such  formal  requisites.  The  action  of 
quare  impedit  is  founded  on  a  prior  jjresentation  of  the  party  bringing  it,  his  ancestor, 
or  of  those  whose  estate  he  has ;  but  in  cases  of  necessity,  this  requisite  is  dispensed 
with.  F.  N.  B.  78.  If  this  be  allowed  in  quare  impedit,  a  like  necessity  should 
prevail  in  the  present  case.  Otherwise  the  clear  right  of  a  devisee  in  fee-simple  would 
be  defeated  by  an  adverse  possession. 

But  even  if  this  objection  were  well  founded,  it  is  waived  by  the  tenant  having 
pleaded  in  bar.  If  the  count  be  defective,  it  must  be  on  account  of  a  variation  from  the 
writ,  either  in  substance  or  in  form.  Now  it  has  been  shewn  not  to  have  varied  in 
substance,  and  if  it  be  only  in  form,  that  ought  to  have  been  pleaded  in  abatement. 
But  it  does  not  vary  even  in  form,  since  the  count  may  particularize  what  was  general 
in  the  writ.  The  tenant  therefore  ought  not  to  be  permitted  after  verdict  to  cavil 
at  the  form  of  the  count  which  discloses  an  undoubted  title  to  the  lands  demanded, 
and  supports  the  allegation  of  the  original  writ. 

Hill,  for  the  tenant,  contended  that  wherever  it  appears  that  the  plaintiff  is  not 
entitled  to  his  action,  no  pleading  over,  nor  verdict  can  cure  the  defect.  That  it  was 
clear  on  this  count,  that  the  whole  estate  of  Maurice  Bailey  the  grandfather,  was 
[5]  devised  :  no  reverter  was  left  in  him.  Both  the  grandsons  took  by  purchase,  the 
only  way  in  which  they  could  take ;  an  estate  for  life  being  limited  to  the  father,  with 
remainder  to  them  in  fee.  But  no  purchaser  can  maintain  an  action  in  which  he  must 
count  on  a  seisin  in  the  ancestor;  for  a  seisin  in  the  ancestor  means  only  a  seisin  in 
the  person  from  whom  there  is  a  descent.  Neither  can  the  demandant,  in  the  present 
instance,  maintain  his  action,  not  being  able  to  shew  an  actual  seisin  in  the  devisee 
under  whom  he  claims. 

Per  Curiam.  In  order  to  maintain  a  writ  of  right,  the  demandant  must  shew  an 
actual  seisin  either  in  himself  or  his  ancestor,  by  taking  the  esplees.  The  present 
ease  has  neither  of  these  requisites.  The  demandant  does  not  state  that  either  be  or 
John  the  grandson,  under  whom  he  claims,  were  ever  so  seised. 

Judgment  arrested. 

Beavan  against  Delahay  and  Lewis.     1788. 

A  custom  that  a  tenant  may  leave  his  away-going  crop  in  the  barn  &c.  of  the  farm, 
for  a  certain  time  after  the  lease  is  expired,  and  he  has  quitted  the  premises,  is  good, 
and  the  landlord  may  distrain  the  corn  so  left,  for  rent  arrear,  after  six  months 
have  expired  from  the  determination  of  the  term  :  [notwithstanding  the  statute 
S  Anne,  c.  14,  s.  6,  7]  (a). 

Replevin — for  taking  corn  on  the  20th  of  September  1784,  at  Peterchurch  in  the 
county  of  Hereford. 

(a)  [The  custom  as  to  an  away-going  crop  may  be  controlled  by  the  agreement  of 
the  parties,  Boraston  v.  Green,  16  East,  71.  And  where  by  such  agreement  a  right  is 
reserved  to  the  tenants  to  take  the  crop,  it  is  a  prolongation  of  the  term  as  to  the  land 
on  which  it  grows,  and  the  possession  of  the  land  continues  in  the  tenant  until  it  is 
taken.  Per  Bayley,  J.,  ibid.  p.  81.  See  also  Beaty  v.  Gibbons,  16  East,  116,  and  Earl 
of  St.  Germains  v.  Willan,  2  B.  and  C.  216.  The  statute,  8  Anne,  c.  14,  s.  6  and  7,  is 
not  confined  to  cases  of  a  tortious  holding  over,  or  to  a  holding  of  the  whole.  Nuttall 
V.  Staunton,  4  B.  and  C.  51.] 
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Avowry  and  cognizance. — Locus  in  quo  part  of  certain  lands,  &c.  of  which  the 
avowant  Delahay  was  seised  in  fee,  and  which  he  demised  on  the  2d  of  February 
1780,  to  one  William  Beavan  for  one  year,  and  so  from  year  to  year  as  long  as  both 
parties  should  please,  at  the  rent  of  1G81.  payable  half  yearly.  William  Beavan 
entered  on  the  3d  of  February  1780,  and  continued  in  possession  till  the  2d  of 
February  1784,  when  the  demise  ended.  Within  the  parish  of  Peterchurch  an 
ancient  custom,  that  every  tenant  and  farmer  of  any  lands,  under  any  demise,  from 
year  to  year,  at  the  will  of  the  parties,  shall  have  to  his  own  use,  and  reap  at  season- 
able and  proper  times,  his  away-going  crop,  that  is,  all  the  corn  growing  upon  the 
said  lands,  which,  before  the  expiration  of  such  term,  hath  been  sown  by  such  tenant 
and  farmer  upon  any  part  of  such  lands,  being  arable  land,  not  exceeding  one  third 
part  of  the  arable  lands  so  held  under  such  demise,  and  which  hath  been  left  standing 
and  growing  upon  such  lands  at  the  expiration  of  such  term  ;  and  also  deposit  such 
away-going  crop,  when  reaped,  in  the  barns  and  out-houses,  if  any  such  there  be, 
parcel  of  such  demised  premises  convenient  in  that  behalf,  atid  thresh  the  same  there, 
and  keep  the  same  in  the  [6]  grain  there  then  arising,  in  such  barns  and  out-houses, 
until  the  first  day  of  May  next  after  the  reaping  of  such  corn.  On  the  1st  of  August 
1784,  William  Beavan  the  tenant  reaped  his  away -going  crop,  and  placed  and  deposited 
the  same  in  the  said  places  in  which,  &c.  being  the  barns  and  out-houses  parcel  of  the 
said  demised  premises,  and  kept  it  there  till  the  said  time  when,  &c.  which  was  before 
the  1st  of  May  next  after  the  reaping  of  the  same,  under  the  custom — rent  arrear, 
distress,  &c. 

Plea  in  bar — protesting,  no  such  custom,  confesses  that  the  demise  ended  on  the 
2d  of  February  1784,  but  says  that  the  said  goods  and  chattels  were  taken  and 
distrained  after  the  expiration  of  six  calendar  months  next  after  the  end  and  deter- 
mination of  the  said  demise,  &c. 

To  this  there  was  a  general  demurrer. 

Lawrence,  Serjt.,  in  support  of  the  demurrer,  argued  that  although  the  distress  was 
taken  after  six  months  had  elapsed  from  the  determination  of  the  demise,  yet  the  land- 
lord had  a  good  right  to  distrain.  The  case  in  Keilway,  96  a.  is  an  express  authority 
in  point. — The  tenant  had  an  interest  in  the  premises  upon  which  the  distress  was  so 
taken,  by  the  custom  of  the  country.  By  the  feudal  law,  non-payment  of  rent,  and 
non-performance  of  services  occasioned  a  forfeiture  of  the  feud.  But  in  process  of 
time,  the  remedy  by  distress  was  substituted  in  lieu  of  forfeiture.  (Gilb.  Law  of 
Replevin,  p.  3.)  Wherever  therefore  a  forfeiture  might  be  incurred,  there  a  distress 
might  be  taken.  In  the  present  case  the  tenant  might  have  forfeited  by  several  means 
the  interest  which  the  custom  gave  him,  and  being  so  liable  to  forfeiture  he  was  also 
liable  to  distress.  In  1  Rol.  Abr.  670,  pi.  10,  it  is  laid  down,  that  the  landlord  can- 
not distrain  after  the  end  of  the  term,  because  there  is  no  privity  of  estate  between 
him  and  the  tenant,  but  this  admits,  that  where  there  is  such  privity,  a  distress  may 
be  taken  ;  and  in  the  case  before  the  Court  there  is  such  privity  by  the  operation  of 
the  custom.  In  the  case  of  Stavfill  v.  Bkks,  1  Ld.  Eaym.  280,  it  was  determined,  that 
there  could  be  no  distress,  where  the  tenant  had  different  interests  in  the  estate, 
which  implies,  that  where  the  interests  of  the  tenant  are  the  same,  the  landlord  has 
a  right  to  distrain  ;  here,  there  is  a  continuation  of  the  same  interest,  the  custom  of 
the  country  extending  the  term  till  the  day  specified.  That  such  a  custom  is  good 
appears  from  Wigglesworth  v.  Dallison,  Dougl.  201,  and  the  case  of  Lewis  v.  [7]  Harris, 
tried  before  Chief  Baron  Skynner,  at  Hereford  Summer  Assizes  1778(a). 

(a)  Leiois  v.  Harris,  Summer  Assizes  at  Hereford,  before  Chief  Baron  Skynner,  1778. 

Trover  for  a  quantity  of  wheat — plaintiff  proved  the  taking  and  conversion — 
defendant  justified  under  a  distress  for  rent.  The  distress  was  made  in  March,  the 
term  having  ended  the  Candlemas  twelve-month  before ;  but  it  was  during  the  time 
the  wheat  was  in  a  barn,  part  of  the  demised  premises,  and  also  during  the  time 
allowed  by  the  custom  of  the  country  to  the  off-going  tenant  to  get  in  and  dispose  of 
bis  off-going  crop. 

Kenyon,  for  the  defendant,  insisted,  that  the  tenant's  right  to  these  advantages 
was  a  continuance  of  his  term  in  that  part  of  the  lands  to  which  it  extended,  and  was, 
as  it  were,  an  excrescence  of  his  term.  Therefore  the  distress  was  during  the  term, 
though  more  than  six  months  after  it  had  expired  in  the  rest  of  the  farm. 
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Kirby,  Serjt.,  contended  that  the  avowry  was  inconsistent,  as  it  states  the  term 
to  have  ended  on  the  2d  February  1784,  and  that  until  that  time  the  tenant  con- 
tinued in  possession  ;  and  sets  up  a  custom  that  he  should  keep  possession  of  the 
barns,  &c.  for  putting  in  his  corn  till  the  first  of  May,  after  the  reaping  of  the  corn. — 
By  the  statute  8  Anne,  c.  14,  s.  6,  a  power  is  given  to  landlords,  whicb-  they  had  not 
at  common  law,  to  distrain  after  the  expiration  of  the  term  granted,  but  it  is  expressly 
limited  by  the  7th  section,  to  the  psriod  of  six  months  after  such  expiration.  In  the 
present  case  it  appears  by  the  avowant's  own  statement,  that  the  distress  was  taken 
contrary  to  the  statute,  being  long  after  six  months  had  expired  subsequent  to  the 
determination  of  the  demise. 

The  case  in  KeiUvay  ought  to  have  little  or  no  weight,  as  it  has  been  contradicted 
by  the  Legislature  in  the  8th  of  Anne,  and  as  it  appears  to  have  been  against  the 
opinion  of  two  Judges  of  the  Court  in  which  it  was  decided.  It  is  also  an  anonymous 
case,  and  does  not  shew  upon  what  occasion  it  came  before  the  Court. 

The  case  of  TFigleswoiih  v.  Dallison  proves  only  the  goodness  of  a  custom  to  take 
away  an  ofF-going  crop  after  the  expiration  of  the  term  ;  it  does  not  establish  a  right 
to  distrain  six  months  after  the  term  has  expired,  against  the  express  authority  of  an 
[8]  Act  of  Parliament,  nor  does  it  authorize  a  tenant  to  keep  possession  of  a  barn,  &c. 
after  the  expiration. 

The  case  of  Lewis  v.  Harris  was  trover  by  the  tenant  against  the  landlord,  in  which 
the  tenant  claimed  to  hold  the  premises  beyond  the  term,  who  ought  therefore  to 
submit  to  all  the  powers  which  a  landlord  has  over  a  tenant.  There  the  Chief  Baron 
went  into  the  equity  of  the  case,  saying,  that  as  the  tenant  did  not  come  into  possession 
of  part  of  the  premises,  till  after  the  commencement  of  the  term,  it  was  but  just  that 
he  should  continue,  after  it  ended.  At  best  that  was  a  mere  Nisi  Prius  decision, 
which  appears  to  have  been  acquiesced  in,  because  the  value  of  the  corn  was  too  small 
to  hazard  any  further  expence. — The  case  of  Stanfill  v.  Hickes  is  strongly  in  favour  of 
the  present  plaintiff,  which  lays  it  down,  that  where  the  tenant  has  two  interests  in 
the  premises,  no  distress  can  be  taken.  Here  the  tenant  had  two  different  interests, 
one  arising  from  the  demise,  and  the  other  from  che  custom,  supposing  the  custom  to 
be  good. 

Lawrence  in  reply. — The  term  was  continued  by  the  custom  of  the  country  till  the 
1st  of  May  after  the  harvest ;  and  if  it  continued  for  one  purpose,  it  must  also  continue 
for  every  other.  As  the  tenant  might  hold  possession  of  the  barn,  &c.  so  all  the  rights 
of  the  landlord  attached  upon  him,  and  with  those  rights,  that  of  distress. 

The  Court  took  a  few  days  to  consider,  after  which 

Lord  Loughborough  delivered  their  opinion  as  follows. — A  few  short  principles  are 
sufficient  to  determine  the  present  case.  If  by  tacit  consent  of  the  landlord  and  tenant, 
the  contract  between  them  continues  beyond  the  time  for  which  they  originally  con- 
tracted, all  the  rights  and  properties  belonging  to  the  original  contract,  must  also 
be  continued.  It  has  been  often  determined,  that  if  there  be  a  lease,  and  after  the 
determination  of  it  the  tenant  holds  over,  he  must  hold  upon  the  terms,  and  liable  to 
all  the  conditions  and  covenants  of  the  lease.  The  rights  therefore  of  the  landlord 
must  in  such  case  continue.  Now  it  is  not  material  whether  the  interest  and  connection 
between  the  landlord  and  tenant  be  extended,  by  such  holding  over,  or  by  the  operation 
of  a  custom  like  the  present. 

I  have  seen  Sir  John  Skynner,  and  consulted  him  on  the  case  of  Lewis  v.  Harris, 
which  I  find  was  correctly  stated  at  the  Bar.  On  that  case  he  took  the  opinions  of  all 
his  brethren  of  the  [9]  Exchequer,  who  agreed  with  him  in  his  decision,  which  was 
acquiesced  in,  and  never  afterwards  called  in  question. 

Judgment  for  the  defendants. 

Bearcroft  insisted,  for  the  plaintiff,  that  it  was  bad  by  common  law,  and  not  within 
the  statute  8  Anne,  c.  14,  s.  7. 

Chief  Baron  Skynner. — The  question  is  new  to  me ;  I  must  resort  to  the  reason  of 
the  thing.  The  tenant  entered  originally  on  part  only,  and  could  not  have  the  benefit 
of  the  residue.  During  his  right  to  continue  he  was  immediate  tenant,  and  could  have 
maintained  trespass  while  his  customary  right  continued.  ("He  offered  Bearcroft  a 
case  for  the  opinion  of  the  Court,  but  the  matter  being  of  small  value,  it  was,  with 
Kenyon's  consent,  reserved  for  his  further  consideration,  and  the  plaintiff  had  a 
verdict  subject  to  his  opinion.") 

He  afterwards  continued  of  the  same  opinion,  and  a  nonsuit  was  entered. 
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Thorold  against  Fisher.     1788. 

Though  the  rule  to  bring  in  the  body  has  expired,  yet  if  the  defendant  justifies  bail 
before  plaintiff  moves  for  au  attachment  against  the  sheriff  it  is  in  time  to  prevent 
the  attachment  ((i)^ 

The  rule  to  bring  in  the  body  expired  on  Saturday  the  19th  of  April,  on  Monday 
the  21st,  defendant's  bail  were  justified  ; — On  the  same  day  Runnington,  Serjt.,  moved 
for  and  obtained  au  attachment  against  the  sheriff'  for  not  bringing  in  the  body. — On 
a  subsecjuent  day  Bond,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  attachment  should 
not  be  set  aside  with  costs. — Runnington  now  shewed  cause,  contending  that  by  the 
known  practice  of  both  this  Court  and  the  King's  Bench,  as  soon  as  the  rule  for  bringing 
in  the  body  expired,  immediately  the  sheriff  was  in  contempt  and  fixed,  and  that  the 
defendant  could  not  afterwards  put  in  bail  without  special  leave  from  the  Court. — To 
this  Bond  answered,  that  the  bail  were  justified  before  the  attachment  was  moved 
for,  which  was  therefore  irregular.  The  Court  referred  to  the  prothonotary  as  to  the 
practice,  who  said,  "That  though  the  rule  for  l)ringing  in  the  body  had  expired,  yet 
if  the  defendant  justifies  his  bail  before  the  plaintiff  moves  for  an  attachment,  the 
sheriff  is  not  liable  to  the  attachment." 

Rule  absolute  with  costs. 

Fano  against  Coken.     1788. 

The  return  day  of  a  clausum  fregit  and  the  quarto  die  post,  are  both  reckoned 
inclusively.  There  is  no  difference  whether  the  return  day  be  on  a  Sunday  or  any 
other  day. 

The  defendant  was  served  with  a  clausum  fregit  returnable  in  four  weeks  from 
Easter  day.  The  return  day  was  Sunday,  Ajjril  20th.  The  defendant  not  appearing 
on  the  Wednesday  following,  the  plaintiff  on  the  Thursday  sued  out  a  distringas.  On 
that  day  the  defendant  entered  an  appearance.  On  Friday  morning  the  plaintiff's 
attorney  levied  40s.  under  the  distringas,  on  the  defendant's  goods. 

Kerby,  Serjt.,  obtained  a  rule  to  shew  cause  why  these  issues  should  not  be  repaid 
to  the  defendant  with  costs,  on  the  ground  that  the  return  day  being  Sunday,  the 
defendant  had  till  Thursday  to  appear,  and  as  the  distringas  issued  on  that  day,  it  was 
irregular. 

[10]  To  this  it  was  answered,  that  by  the  uniform  practice  of  the  Court,  the  defen- 
dant was  bound  to  appear  within  four  days  of  the  return  of  the  writ,  which  are  inclusive 
both  of  the  return  day  and  the  quarto  die  post,  and  that  Sunday  was  to  be  considered 
like  any  other  return  day. 

The  Court,  after  consulting  the  secondaries  as  to  the  practice,  were  of  opinion 
against  the  defendant. 

Rule  discharged. 

CooKE  against  Dobree.     1788. 

An  affidavit  to  hold  to  bail,  must  shew  how  the  debt  arose.  The  Court  will  not  stay 
proceedings  against  the  defendant  till  the  debt  and  costs  recovered  by  him  in  a 
former  action  against  the  plaintiff,  be  paid  (a)^. 

Kerby,  Serjt.,  moved  to  discharge  the  defendant  out  of  custody,  and  to  deliver  up 
the  bail  bond,  on  entering  a  common  appearance,  there  being  a  defect  in  the  affidavit 

(a)'  [So  where  an  attachment  has  been  moved  for,  and  afterwards,  on  the  same  day, 
bail  are  justified,  the  attachment  will  be  set  aside.  Turner  v.  Bristoiv,  i  Bos.  &  Pul. 
38.  But  the  plaintiff"  in  such  case  is  entitled  to  the  costs  of  moving  for  the  attach- 
ment. Ibid.  Jarret  v.  Creasy,  3  Bos.  &  Pul.  603,  and  see  i?.  v.  Sheriff  of  Middlesex, 
2  M.  &  S.  562.] 

(af  [See  3  Bos.  &  Pul.  23,  note  (a).  Where  the  plaintiff  in  an  action  of  trespas.s, 
brought  in  K.  B.,  to  try  the  validity  of  a  commission  of  bankruptcy  against  him,  being 
unprepared  with  proofs  at  the  trial,  was  nonsuited,  and  brought  an  action  for  the  same 
cause  in  C.  P.,  that  Court  staid  the  proceedings  till  the  costs  of  the  former  action  should 
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to  hold  to  bail. — The  affidavit  was,  that  the  defendant  was  indebted  to  the  plaintiff 
"ill  the  Slim  of  -5001.  and  upwards." — The  objection  was,  that  it  did  not  appear,  how 
the  debt  arose. — On  this  the  C^jurt  granted  a  rule  to  shew  cause.  He  then  prayed 
that  the  proceedings  might  be  staid  in  this  action,  till  the  debt  and  costs  in  two  other 
actions  for  which  the  defendant  had  obtained  judgment  against  the  plaintiff,  should  be 
paid. — This  was  prayed  upon  an  affidavit,  stating  the  judgment  in  those  actions,  that 
the  defendant  had  never  since  their  commencement  had  any  dealings  with  the  plain- 
tiff, and  that  the  present  action  was  founded  on  the  same  circumstances  with  those 
others.     But 

The  Court  refused  this,  saying  that  they  could  not  on  motion  try  the  merits  of  the 
cause. 

Bond,  Serjt.,  then  proposed  a  supplemental  affidavit,  on  the  part  of  the  ^plaintiff, 
which  was  also  refused  (a)',  and  afterwards  the 

Rule  made  absolute. 

Ward  against  Snell.     1788. 

A  prisoner  suing  the  gaoler  as  a  party  grieved  on  the  Habeas  Corpus  Act,  for  refusing 
a  copy  of  his  warrant  of  commitment,  having  recovered  the  penalty,  is  entitled  to 
costs  (a)-. 

Debt  for  the  penalty  of  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2,  s.  5,  against  the 
defendant  who  was  keeper  of  Colchester  Gaol,  for  refusing  the  plaintiff  (being  the  party 
grieved)  a  copy  of  his  warrant  of  commitment. 

[11]  Plea  nil  debet. — Verdict  for  the  penalty  1001.  but  no  damages  nor  costs. 

Marshall,  Serjt.,  having  obtained  a  rule  to  shew  cause  why  the  prothonotary 
should  not  tax  the  plaintiff  his  costs,  and  why  the  associate  should  not  indorse  them 
on  the  postea,  argued  in  support  of  it, 

That  the  first  case  which  arose  on  the  Statute  of  Gloucester  (6  Ed.  1,  c.  1),  was 
Pilfold's  case  (10  Rep.  116),  which,  if  it  seem  to  militate  against  the  plaintiff  in  this 
action,  has  been  in  great  measure  contradicted  by  Lord  Coke  himself  (2  Inst.  288),  and 
shaken  by  modern  decisions  {d). 

The  present  action  is  not  brought  for  damages,  but  for  a  certain  penalty  given  to 
the  party  grieved.  Now  where  a  statute  gives  a  certain  penalty,  the  party  recovering 
such  penalty  must  also  recover  costs,  because,  as  the  penalty  is  intended  for  a  recom- 
pense to  the  party  grieved  for  the  damage  he  has  received,  if  he  could  recover  no  more, 
it  often  would  be  in  vain  to  sue,  since  his  costs  would  exceed  the  penalty.  But  where 
a  statute  gives  no  certain  penalty  but  only  damages,  such  statute  is  introductive  of  a 
new  law,  and  gives  a  remedy  where  there  was  none  at  common  law,  in  which  case  no 

be  paid,  Craioley  v.  Impeij,  8  Taunt.  407.  Tidd's  Pr.  584,  8th  edit.  It  should  be 
observed  that  the  application  in  this  principal  case  was  to  stay  proceedings  until  the 
debt  and  costs  recovered  in  the  former  action  should  be  paid,  Doe  d.  Chur<h  v.  Barclay, 
1.5  East,  233.] 

{ay  ["The  discretion  to  permit  a  plaintiff  to  file  a  supplemental  affidavit  ought  to 
be  very  sparingly  exercised."  Per  Gibbs  C.J.  in  Armstrong  v.  Stratton,  7  Taunt.  408  ; 
and  see  Garnham  v.  Hammond,  2  Bos.  &  Pul.  298.  Sands  v.  G-ralmm,  4  B.  Moore,  18. 
Tidd's  Pr.  191,  8th  edit. ;  see  also  Hobson  v.  Campbell,  post,  p.  24-5.] 

{aY  [So  a  party  grieved  who  recovers  damages  against  the  sheriff  for  not  taking 
bail  under  23  H.  6,  c.  9,  is  entitled  to  costs,  Creswell  v.  Hoghton,  6  T.  R.  35.5.  The 
principle  upon  which  this  case  was  decided,  is,  that  where  a  statute,  since  the  Statute 
of  Gloucester,  gives  a  remedy  in  a  case  in  which  damages  were  recoverable  before  the 
Statute  of  Gloucester,  the  plaintiff  is  entitled  to  costs  by  the  latter  statute.  See 
Wilkinson  v.  Allott,  Cowp.  367.  So,  costs  are  recoverable  in  an  action  on  the  statute 
9  G.  1,  c.  22,  against  the  hundred.  Jackson  v.  Inhab.  of  Calesicorth,  1  T.  R.  71.  So 
also  in  an  action  against  the  sheriff  for  extortion,  on  28  Eliz.  c.  4,  Tyte  v.  Glode,  7  T.  R. 
267.  It  is  indeed  said  that  the  plaintiff  is  entitled  to  costs  in  all  cases  where  single 
damages  are  given  by  statute  to  the  party  grieved,  although  costs  are  not  particularly 
mentioned  in  the  statute.     Tidd's  Pr.  981,  8th  edit.] 

{d)  JFiiham  v.  Hill,  2  Wils.  91. — Jackson  v.  Inhabitant);  of  Calesworth,  Term  Rep.  of 
B.  E.  vol.  1.  p.  71. 
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costs  shall  be  recovered  ;  the  reason  is,  no  certain  sum  being  specified,  the  jury  may 
give  a  full  compensation  in  damages. 

It  is  an  established  rule  of  hiw,  that  where  a  penalty  is  given  to  a  party  grieved, 
he  shall  have  his  costs ;  as  appears  from  North  v.  Wingate,  Cro.  Car.  559. — 1  Roll.  Abr. 
574. — Eton  v.  Barker,  1  Vent.  133. — Corporation  of  Plymouth  v.  Collins,  Carih.  -JSO. 
Company  of  Cutlers  v.  liuslin,  Skynn.  363. — Bellasis  v.  Burbriche,  1  Ld.  Kiyra.  172. — 
Shore  v.  Madiston,  Salk.  20G. — Creetham  v.  Inhabitants  of  Theale,  3  Burr.  17^3. — Gyncs 
(qui  tarn)  v.  Stephenson,  Cooke's  Cases  of  Practice,  87. 

But  even  admitting  the  authority  of  Pilfold's  case,  yet  the  plaintiff  may  have  his 
costs,  consistently  with  that  case,  which  says,  "That  wherfi  a  statute,  since  the  Statute 
of  Gloucester,  in  a  new  case  gives  damages,  the  plaintiff  shall  not  recover  costs,  this 
being  an  Act  which  creates  a  recompense,  where  there  was  none  before."  Now  the 
plaintiff  is  entitled  to  damages  for  the  detention  of  the  penalty,  by  common  law,  Cro. 
Car.  559,  1  Vent.  133,  [12]  before  cited,  which  also  shews  that  he  is  entitled  under  the 
very  terms  of  the  Statute  of  Gloucester,  which  are,  "This  shall  hold  place  where  the 
party  is  to  recover  damages." 

He  might  also  have  recovered  damages  at  common  law  on  another  ground  (Hawk. 
P.  C.  90).  The  offence  of  obstructing  bail,  is  punishable  at  the  suit  of  the  party,  as 
well  as  by  indictment.  Now  it  is  necessary  for  a  prisoner  to  have  a  copy  of  his 
commitment,  in  order  to  be  more  speedily  bailed,  otherwise  the  Habeas  Corpus  Act 
would  not  have  made  it  so  penal  to  refuse  it ;  the  refusal  therefore  is  an  obstruction 
of  bail.  If  a  person  in  a  distant  part  of  the  kingdom  were  committed  to  gaol  for  a 
misdemeanor  without  knowing  the  cause  of  his  commitment,  and  forced  to  sue  out  a 
habeas  corpus,  in  such  a  cise  he  would  have  been  prevented  from  being  bailed  ;  for 
bad  he  known  by  a  copy  of  the  warrant,  that  it  was  for  a  misdemeanor,  any  justice  of 
the  peace  might  have  bailed  him. 

Bond,  Serjt.,  against  the  rule,  contended,  that  Pilfold's  case  ought  to  be  relied  on 
as  law. 

That  case  distinguishes  Statutes  of  Addition  from  Statutes  of  Creation,  and  lays 
it  down,  that  on  those  of  the  latter  description  costs  are  not  recoverable.  That  case 
ought  to  govern  the  present.  The  Habeas  Corpus  Act  is  a  creative  not  an  accumulative 
statute,  giving  a  new  remedy  to  the  party  suing,  to  which  he  was  not  entitled  at 
common  law.  There  are  no  instances  of  an  action  at  common  law  having  ever  been 
brought,  for  the  injury  against  which  that  Act  provides  a  remedy.  If  then  no  action 
would  lie  against  the  defendant  at  common  law,  the  Habeas  Corpus  Act  cannot  be 
included  amongst  those  statutes  which  give  costs,  according  to  the  description  in 
Pilford's  case,  viz.  "  such  as  increase  the  damages  and  costs  given  by  the  common  law." 
Nor  does  the  present  case  fall  within  the  Stat,  of  Gloucester,  which  gives  costs  only 
where  damages  were  before  to  be  recovered.  There  is  no  more  reason  to  consider  the 
Habeas  Corpus  Act  as  an  Accumulative  Statute,  than  the  Statutes  of  Waste  (6  Ed.  1, 
c.  5,)  or  of  tithes  (2  and  3  Ed.  6,  c.  13);  in  neither  of  which  cases  the  party  could 
recover  costs,  till  the  Legislature  expressly  interfered  for  that  purpose.  Where  costs 
are  meant  to  be  given  together  with  a  penalty  by  a  statute,  they  are  expressly 
mentioned,  as  in  the  statute  23  H.  6,  c.  H,  for  the  regulation  of  the  return  of  members 
of  Parliament,  the  words  of  which  are,  "The  said  1001.  (the  penalty,  &c.)  with  his 
costs  [13]  spent  in  that  case.  So  in  the  statute  of  7  &  8  W.  3,  c.  7,  on  the  same 
subject,  costs  are  distinctly  given,  besides  the  penalty.  When  therefore  no  mention 
is  made  of  costs  in  a  penal  statute,  it  is  to  be  inferred,  that  the  Legislature  meant  to 
exclude  them. 

Lord  Loughborough  saw  no  reason  to  doubt  the  authorities  cited  in  support  of 
the  plaintiff's  right  to  costs.  The  Statute  of  Gloucester  is  a  remedial  Act,  and  ought 
to  have  a  favourable  interpretation.  The  penalty  in  the  present  case  accrues  to  the 
party  grieved  before  action  brought,  who  having  recovered  a  debt,  is  entitled  to  the 
costs  attending  such  recovery. 

Gould,  J.,  of  the  same  opinion — costs  are  in  the  nature  of  a  satisfaction. 
This  is  not  a  popular  action  ;  it  is  like  an  action  on  a  bond  to  recover  a  debt 
already  due,  a  right  of  action  vests  in  the  party  grieved  as  soon  as  the  grievance  is 
committed ;   but   it   is   otherwise  of  a  common  informer,  who  has  no  interest   till 
judgment. 

Heath  and  Wilson,  Justices,  of  the  same  opinion. 
Rule  absolute. 
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Wallace  against  King  and  Others.     1788. 

[Overruled,  Robinson  v.  WacUington,  1849,  13  Q.  B.  753.] 

Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress,  the  statute  11  Geo.  2, 
c.  19,  s.  19,  having  declared  that  the  party  selling  should  not  be  deemed  a  trespasser 
ab  initio,  and  having  given  an  action  on  the  case  to  the  party  grieved  by  such  sale. 
The  five  days  allowed  before  a  distress  oan  be  sold,  are  inclusive  of  the  day  of  sale  (a). 
— Q.  Whether  goods  distrained  in  the  parish  of  A.  can  be  appraised  by  appraisers 
sworn  before  the  constable  of  the  parish  of  B.,  each  parish  Ijeing  in  the  same  hundred, 
but  in  different  divisions,  and  each  having  different  constables? 

This  was  an  action  on  the  case  for  selling  goods  distrained  for  rent  in  arrear, 
before  five  days  had  expired  next  after  the  distress  was  taken  and  notice  given.  The 
declaration  consisted  of  three  counts  :  the  first  count  was  for  an  excessive  distress ; 
the  second,  for  an  irregular  distress ;  and  the  third  was  in  trover  for  the  goodi 
distrained. 

Plea,  general  issue — not  guilty. 

The  cause  came  on  to  be  tried  before  Lord  Loughborough  at  the  sittings  after  last 
Hilary  term  at  Westminster. 

At  the  trial  it  appeared  that  the  plaintiff  held  three  rooms  of  the  defendant,  King, 
in  Oxford-Street,  in  the  parish  of  St.  Mary-le-Bone.  That  three  quarters  of  a  year's 
rent  being  in  arrear,  the  defendant  King,  together  with  the  defendants  Freeman, 
Cooper,  and  Wenham  (who  were  assistants  to  King),  on  Saturday  the  12th  of  May, 
1787,  distrained  the  plaintiff's  goods,  made  an  inventory,  and  gave  a  regular  notice  of 
sale.  On  Thursday  afternoon,  May  the  17th,  they  removed  the  goods  and  sold  them. 
The  appraisement  was  made  by  appraisers,  who  were  sworn  [14]  before  one  John 
Wood,  who  was  constable  of  the  parish  of  St.  George's  Hanover-Square,  and  not  for 
the  parish  of  St.  Mary-le-Bone ;  and  who  was  chosen  by  the  vestry  of  St.  George's, 
and  returned  and  sworn  in  constable  at  the  leet  of  the  dean  and  chapter  of  West- 
minister. It  was  proved  that  the  parishes  of  St.  Mary-le-Bone  and  of  St.  George's 
were  both  in  the  hundred  of  Ossulstone  (which  has  five  divisions,  viz.  Holborn, 
Finsbury,  The  Tower,  Kensington,  and  Westminster),  but  that  St.  Mary-le-Bone  was 
in  the  Holborn  division,  and  St.  George's  in  the  Westminster  division,  and  that  no 
part  of  Westminster  extended  into  the  parish  of  St.  Mary-le-Bone. 

It  was  contended  at  the  trial  by  Bond,  Serjt.,  1st,  that  the  defendants  could  not 
legally  sell  the  distress  before  Friday,  May  18th,  as  the  party  distrained  must  have 
full  five  days  to  replevy  his  goods  in,  next  after  the  distress  was  taken  and  notice 
given  (2  W.  &  M.  sess.  1,  c.  5,  s.  2).  2dly,  that  the  appraisement  was  not  regular, 
not  being  under  the  inspection  "of  the  constable  of  the  hundred,  parish,  or  place, 
where  such  distress  was  taken." 

Lord  Loughborough  thought  these  points  proper  to  be  argued  in  Court,  and  also 
whether  trover  would  lie.  He  therefore  directed  a  verdict  to  be  entered  on  the  count 
in  trover  for  the  value  of  the  goods,  and  that  the  Court  should  be  moved  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

A  rule  to  shew  cause  having  been  obtained,  Bond,  Serjt.,  argued  that  the  Statute 
of  2  W.  &  M.  (sess.  1,  c.  5,  s.  2),  the  first  Act  which  gave  landlords  a  power  to  sell 
the  tenant's  property,  had,  out  of  mercy  to  the  tenant,  allowed  him  five  full  days  in 
which  he  might  make  replevin.  In  order  therefore  to  give  effect  to  the  intention  of 
the  statute,  those  five  days  must  be  reckoned  exclusive  both  of  the  day  on  which  the 
distress  was  taken,  and  also  of  the  day  when  the  sale  was  made. 

But  this  objection  the  Court  over-ruled,  saying,  that  on  the  Thursday  afternoon, 
five  days  from  the  time  of  the  distress,  had  completely  expired. 

(a)  [But  trover  will  lie  for  goods  taken  under  a  wrongful  distress,  Shipuick  v. 
Blanchard,  6  T.  R.  298,  that  is,  under  such  a  distress  as  since  the  statute  11  Geo.  2, 
c.  19,  is  properly  the  subject  of  an  action  of  trespass;  as  to  which  see  JVinterhourne  v. 
Morgan,  11  East,  395.  Massing  v.  Kemble,  2  Campb.  N.  P.  C.  115.  Oiven  v.  Legh, 
3  B.  &  A.  470. 

A  party  who  purchases  goods  under  a  distress  irregularly  conducted,  has  a  sufficient 
title  to  maintain  trover.     Lyon  v.  Weldon,  2  Biugh.  334.] 
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He  then  argued,  that  where  a  constable,  without  any  special  warrant  from  a 
magistrate,  is  intrusted  with  the  execution  of  any  powers,  either  by  common  law  or 
by  statute,  he  can  only  execute  them  within  the  parish  or  district  of  which  he  is 
appointed  constable.  For  this  he  cited  2  Ld.  Kaym.  1296,  The  Queen  v.  Tooley, 
1  Salk.  175,  case  of  The  villuge  of  Charley,  Foster's  [15]  Crown  Law,  312,  2  Blac.  Hep. 
1135,  Hill  V.  Barnes,  and  Blakher  v.  Kemp  (a)  (tried  before  Lord  Mansfield  on  the 
Home  Circuit,  at  the  Summer  Assizes  1782).  The  defendant,  in  the  present  case, 
could  not  be  supposed  to  have  authority  in  the  county  at  large,  as  he  was  appointed 
under  a  particular  franchise,  at  the  leet  of  the  dean  and  chapter  of  Westminster. 
The  statute  2  W.  &  M.  c.  5,  directs  that  the  overplus  of  the  money  arising  from  a 
sale  of  the  distress,  shall  be  left  in  the  hands  of  the  known  officer  of  the  district,  but 
by  no  means  intended  that  a  stranger  should  interfere.  If  it  were  permitted  to  the 
constable  of  one  parish,  to  step  out  of  his  line,  and  exercise  his  office  in  another,  it 
would  open  a  door  to  numberless  frauds  upon  tenants. 

If  then  the  defendants  had  exceeded  their  authority  and  disobeyed  the  statute, 
they  were  evidently  wrong  doers,  and  their  sellitig  the  property  of  the  plaiiitifi"  was  a 
tortious  conversion.  Trover  therefore  might  well  be  supported.  The  legality  of  the 
[16]  sale  of  a  distress  has  often  come  in  (juestion  in  an  action  of  trover,  as  appears 
from  the  case  of  fFalter  v.  Eumball,  4  Mod.  385,  and  Lord  Raym.  53.  Although  the 
statute  11  Ceo.  2,  c.  19,  s.  19,  declares  that  a  party  making  an  irregular  sale  of  a 
distress,  shall  not  be  deemed  a  trespasser  ab  initio,  yet  it  gives  an  action  on  the  case 

(a)  Blatcher  v.  Kemp,  Maidstone  Summer  Assizes,  1782. 
This  was  action  of  trespass  for  entering  plaintiflf's  house.  Defendant  had  acted 
under  a  warrant  from  a  justice  of  peace  to  search  for  nets,  the  warrant  on  being 
produced  was  directed  "  to  the  constable  of  Shipborne,  to  Samuel  Carter,  and  to  all 
other  officers  of  peace  in  the  county  of  Kent."  Evidence  was  given  that  the  defendant 
was  borsholder  of  the  hundred  of  Little  Peckhara,  which  adjoined  to  the  hundred  of 
Shipborne,  in  which  the  plaintiff's  house  was  situated. 

Peckham,  for  the  defendant,  contended  that  he  was  constable  for  the  county,  and 
came  within  the  warrant,  which  was  directed  to  all  oflScers  of  the  peace  in  the  county 
of  Kent. 

Erskine  and  G.  Bond,  for  the  plaintiff,  argued  that  when  a  justice  directed  a 
warrant  generally  to  a  constable  of  a  given  district,  and  all  other  peace  officers  within 
the  county,  it  was  reddendo  singula  singulis  to  the  constable  of  each  district  in  the 
county  according  as  the  warrant  might  require  execution  in  any  part  of  the  county. 
But  no  justice  could  by  such  a  warrant  authorize  a  constable  of  one  hundred  to  act 
in  another,  without  specially  appointing  him  so  to  do.  This  was  a  wise  and  politic 
regulation,  for  if  the  execution  of  warrants  were  given  to  mere  strangers,  force  would 
often  be  repelled  by  force,  and  infinite  mischief  would  attend  the  departure  from  the 
antient  rules  of  local  magistracy.  If  the  defendant  not  being  constable  of  Shipborne, 
had  been  required  to  execute  the  warrant  and  had  refused,  he  could  not  have  been 
published  for  his  refusal.  He  was  only  a  volunteer,  neither  generally  described  in 
the  warrant  nor  specially  named,  and  was  not  entitled  to  notice  under  the  statute. 

Lord  Mansfield. — This  is  a  most  unjust  action,  plaintiff  having  received  no  sort  of 
damage,  and  defendant  having  acted  bona  fide.  I  therefore  wished  much  to  get  rid 
of  it.  But  the  law  is  correctly  brought  to  my  recollection,  and  I  am  sorry  to  find  it 
with  the  plaintiff.  No  constable  can  act  under  a  warrant,  out  of  his  district :  it  is 
certainly  to  be  taken,  reddendo  singula  singulis.  I  remember  a  famous  case  at  Norwich, 
where  it  was  so  determined.  The  reasons  given  by  the  counsel  for  the  plaintiff  are 
good  ones ;  they  weighed  with  me  in  the  Norwich  case.  This  warrant  is  directed 
"To  the  constable  of  Shipborne,  to  Samuel  Carter,  and  to  all  other  peace  officers  ;"  the 
defendant  is  neither  constable  of  Sbipborne  [sea  the  observations  of  Baylcy,  J.  1 
B.  and  C.  293]  nor  Samuel  Carter,  and  the  general  direction  is  to  be  taken  to  each 
within  his  district.  Therefore  as  the  warrant  was  not  directed  to  the  defendant,  he 
cannot  justify  under  it,  and  plaintiff  must  have  a  verdict  for  Is. 

[So  where  a  warrant  was  directed  "To  A.  B.  to  the  constables  of  W.  and  to  all 
other  His  Majesty's  officers;"  it  was  held  that  the  constables  of  W.  (their  names  not 
being  inserted  in  the  warrant)  could  not  execute  it  out  of  their  district,  B.  v.  IFeir, 
1  B.  &  C.  288.     See  also  Miltm  v.  Green,  5  East,  233.] 
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to  the  party  aggrieved,  to  recover  satisfaction  for  the  special  damage  sustained. 
Trover  is  an  action  on  the  case  suited  to  the  special  damage  sustained,  viz.  the  sale 
and  conversion  of  the  plaintiff's  goods.  Under  this  statute  therefore,  as  well  as  at 
common  law,  trover  is  here  the  proper  form  of  action. 

Marshall,  Serjt..,  for  the  defendant,  argued,  that  since  the  statute  of  11  Geo.  2 
(c.  19,  s.  19)  had  given  an  action  on  the  case,  and  declared  that  the  party  selling  the 
distress  should  not  be  deemed  a  trespasser  ab  initio,  trover  could  not  be  maintained. 
If  trover  could  be  brought  against  the  defendants,  it  might  also  be  brought  against 
the  buyer  under  the  sale  of  a  distress. 

The  Court,  without  deciding  whether  the  constable  had  exceeded  his  authority, 
were  clearly  of  opinion,  that  the  count  in  trover  on  which  the  verdict  was  taken,  could 
not  be  supported,  not  being  a  remedy  which  could  be  pursued,  since  the  statute  of 
11  Geo.  2,  c.  19,  as  it  tended  to  i^lace  the  landlord  in  the  same  situation  as  before  the 
passing  of  the  Act,  by  considering  him  as  a  trespasser  ab  initio. 

Rule  absolute. 

[17]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  Twenty-Eighth  Year  of  the  Reign  of  George  III. 

Fielder  against  Starkin.     1788. 

[Distinguished,  Adams  v.  Richards,  1795,  2  H.  Bl.  574.     Applied,  Pateshall  v.  Tranter, 
1835,  3  Ad.  &  E.  106.     Discussed,  PouUon  v.  Laitimore,  1829,  9  B.  &  C.  265.] 

Where  a  horse  has  been  sold  warranted  sound,  which,  it  can  be  clearly  proved,  was 
unsound  at  the  time  of  sale,  the  seller  is  liable  to  an  action  on  the  warranty,  without 
either  the  horse  being  returned  or  notice  given  of  the  unsoundness  (a)'. 

This  was  an  action  on  the  warranty  of  a  mare,  "that  she  was  sound,  quiet,  and 
free  from  vice  and  blemish." 

Plea,  non-assumpsit,  on  which  issue  was  joined. — 

The  cause  came  on  to  be  tried  at  the  last  assizes  at  Thetford,  before  Mr.  Justice 
Ashhurst,  and  a  verdict  found  for  the  plaintiff.  It  appeared  on  the  trial,  from  the 
learned  Judge's  report,  that  the  plaintiff  had  bought  the  mare  in  question  of  the 
defendant  at  Winnel  Fair,  in  the  month  of  March  1787  for  30  guineas,  and  that  the 
defendant  warranted  her  sound,  and  free  from  vice  and  blemish. — Soon  after  the  sale, 
the  plaintiff  discovered  that  she  was  unsound  and  vicious  (a-)-,  but  kept  her  three 

(a)'  [But  where  there  is  an  agreement  to  take  the  horse  back,  if  on  trial  he  shall 
be  found  faulty,  though  accompanied  with  an  express  warranty,  it  is  incumbent  on 
the  purchaser  to  return  the  horse  as  soon  as  the  faults  are  discovered,  unless  the  seller 
by  a  subsequent  misrepresentation  induce  him  to  prolong  the  trial,  Adam  v.  Eichards, 
post,  vol.  ii.  p.  573.  So  the  horse  must  be  returned,  before  the  purchaser  can  main- 
tain assumpsit  for  money  had  and  received,  as  upon  a  contract  rescinded.  Towers  v. 
Barrett,  1  "T.  R.  133  ;  and  it  must  be  returned  within  a  reasonable  time ;  per  Buller,  J. 
ibid.  136.  And  in  the  same  state  as  when  sold,  and  not  diminished  in  value  by 
doctoring.  Curtis  v.  Hannay,  3  Esp.  N.  P.  C.  82.  And  unless  the  horse  has  been 
accepted  again  by  the  vendor,  the  contract  will  not  be  rescinded,  and  money  had  and 
received  cannot  be  maintained.  Faijne  v.  Whale,  7  East,  274.  Unless  by  the  terms  of 
the  contract  the  purchaser  alone  may  rescind  it.  Towers  v.  Barrett,  1  T.  R.  136.  If 
the  horse  has  been  returned,  the  damages  recovered  in  an  action  on  the  warranty  will 
be  the  price  of  the  horse ;  if  the  horse  has  been  kept,  the  difference  between  the  value 
and  the  price.  Caswell  v.  Coare,  1  Taunt.  566.  Unless  the  horse  has  baeu  tendered, 
the  purchaser  cannot  recover  the  expenses  of  his  keep,  ibid. 

(a)-  The  instances  of  which,  were  that  "she  was  a  roarer,  had  a  thorough  pin 
through  the  hock,  and  had  a  swelled  hock  from  kicking." 

[Roaring  is  not  unsoundness,  unless  it  proceed  from  some  disease  or  organic 
infirmity  which  renders  the  horse  incapable  of  performing  his  usual  functions.  Bassett 
V.  Collis,  2  Campb.  N.  P.  C.  523.  Onslmo  v.  Eames,  2  Stark.  N.  P.  C.  81.  Any 
infirmity  which  renders  a  horse  unfit  for  present  service,  is  an  unsoundness.  Elton  v. 
Brogden,  4  Campb.  N.  P.  C.  281.     1  Stark.  N.  P.  C.  127,  S.  C.  but  see  Garment  v. 
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months  after  this  discovery,  during  which  time  he  gave  her  physic  and  used  other 
means  to  cure  her.  At  the  end  of  the  three  months  he  sold  her,  but  she  was  soon 
returned  to  him  as  unsound.  After  she  was  so  returned,  plaintiff  kept  her  till  the 
month  of  October  1787,  and  then  sent  her  back  to  the  defendant  as  unsound,  who 
refused  to  receive  her.  On  her  way  back  to  the  plaintiff's  stable,  the  mare  died,  and 
on  her  being  opened,  it  was  the  opinion  of  the  farriers  who  examined  her,  that  she  had 
been  unsound  a  full  twelvemonth  before  her  death.  It  also  ap-[18]-peared  that  the 
plaintiff  and  defendant  had  been  often  in  company  together  during  the  interval  between 
the  month  of  March,  when  the  mare  was  sold  to  the  plaintiff,  and  October,  when  he 
sent  her  back  to  the  defendant;  but  it  did  not  appear  that  the  plaintiff  had  ever  in 
that  time  acijuainted  the  defendant  with  the  circumstance  of  her  being  unsound.  The 
jury  found  a  verdict  for  the  plaintiff  with  30  guineas  damages. 

Le  Blanc,  Serjt.,  having  obtained  a  rule  to  shew  cause,  why  the  verdict  should  not 
be  set  aside  and  a  nonsuit  entered  ; 

Adair,  Serjt.,  shewed  cause.  Three  questions  arose  in  this  case  upon  which  the 
jury  had  a  right  to  decide.  1st,  whether  there  was  a  warranty  from  defendant  to 
plaintiff'? — 2d,  whether  such  warranty  was  true  or  false? — 3d,  whether  the  plaintiff 
returned  the  mare  to  the  defendant  and  gave  him  notice  of  the  being  unsound  within 
due  tirael  These  were  clearly  questions  of  fact  which  it  fell  within  the  province  of 
the  jury  to  determine.  Although  it  has  been  sometimes  considered  as  a  question  of 
law,  what  shall  be  reasonable  notice  and  due  diligence,  yet  in  the  present  case,  whether 
the  plaintiff  returned  the  mare,  and  gave  notice  of  her  unsoundness  in  due  time,  is  a 
question  of  fact,  depending  upon  the  situation  of  the  parties,  their  places  [19]  of  abode, 
and  the  facility  of  communication  between  them.  As  the  jury  have  decided  in  favour 
of  the  plaintiff  upon  these  facts,  the  Court  will  not  now  interfere.  It  is  plain  that  the 
jury  gave  no  credit  to  that  part  of  the  evidence  which  tended  to  shew,  that  the  plaintiff 
and  defendant  were  seen  together  after  the  mare  was  discovered  to  be  unsound,  and 
that  the  plaintiff  at  that  time  neglected  to  give  notice  to  the  defendant.  This  neglect 
if  it  had  been  proved,  would  have  been  perhaps  a  waiver  of  the  right  to  return  the 
mare,  but  as  the  verdict  is  found,  this  evidence  must  be  taken  to  be  false.  The  jury 
have  exercised  a  discretion,  which  they  have  a  right  to  exercise,  of  believing  or  dis- 
believing any  part  of  the  evidence,  and  of  which  discretionary  power  many  instances 
have  occurred. 

Le  Blanc,  in  support  of  the  rule,  confined  himself  to  the  question,  whether  the 
plaintiff  had  used  due  diligence  to  return  the  mare  to  the  defendant,  and  had  given 
reasonable  notice  of  her  being  unsound  ?  This,  he  argued,  was  a  question  of  law, 
arising  out  of  facts.  The  undisputed  facts  were,  that  plaintiff  had  early  discovered 
the  unsoundness  of  the  mare,  but  he  took  no  pains  to  make  inquiry  for  the  defendant, 
to  "ive  him  no-[19]tice  of  the  mare  being  unsound,  or  to  return  her  till  six  months 
after  he  knew  she  was  unsound.  The  inference  of  law  from  these  facts  must  be,  that 
he  has  not  used  due  diligence,  nor  given  reasonable  notice  to  the  defendant.  This 
is  like  the  case  of  a  bill  of  exchange  being  dishonoured,  where  it  is  necessary  in  order 
to  make  the  indorser  liable,  that  the  holder  of  the  bill  should  use  due  diligence  and 
give  reasonable  notice  to  the  indorser.  But  in  such  case  what  is  due  diligence  and 
reasonable  notice,  is  a  question  of  law  arising  from  particular  circumstances  (a). — The 
plaintiff  in  the  present  case,  was  so  far  from  returning  the  mare  in  proper  time  after 
he  knew  her  to  be  unsound,  that  he  endeavoured  by  every  method  to  cure  her,  and 
exerted  the  highest  act  of  ownership,  by  selling  her  to  a  third  person. 

Lord  Loughborough.- — Where  there  is  an  express  warranty  the  warrantor  under- 
takes that  it  is  true  at  the  time  of  making  it.  If  a  horse  which  is  warranted  sound 
at  the  time  of  sale,  be  proved  to  have  been  at  that  time  unsound,  it  is  not  necessary 
that  he  should  be  returned  to  the  seller.  No  length  of  time  elapsed  after  the 
sale,  will  alter  the  nature  of  a  contract  originally  false.  Neither  is  notice  necessary 
to  be  given.  Though  the  not  giving  notice  will  be  a  strong  presumption  against  the 
buyer,  that  the  horse  at  the  time  of  the  sale  had  not  the  defect  complained  of,  and 

Bans,  2  Esp.  N.  P.  C.  673.     Crib-biting  is  said  not  to  be  an  unsoundness  within  a 
general  warranty.     Broennenbtirgh  v.  Haycock,  Holt's  N.  P.  C.  630  ;  see  also  the  note  by 
the  reporter.     A  cough,  unless  it  be  a  temporary  malady  merely,  has  been  held  to  be  an 
unsoundness.     Shillitoe  v.  Claridge,  2  Chitty's  Kep.  425.] 
(a)  Tindal  v.  Broim,  Term  Rep.  B.  R.  vol.  i.  p.  167. 
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will  make  the  proof  on  his  part  much  more  difficult.  The  bargain  is  complete,  and 
if  it  be  fraudulent  on  the  part  of  the  seller,  he  will  be  liable  to  the  buyer  in  damages, 
without  either  a  return  or  notice.  If  on  account  of  a  horse  warranted  sound,  the 
buyer  should  sell  him  again  at  a  loss,  an  action  might  perhaps  be  maintained  against 
the  original  seller,  to  recover  the  difference  of  the  pries  (a)'.  In  the  present  case  it 
appears  from  the  evidence  of  the  farriers  who  saw  the  mare  opened  that  she  must  have 
been  unsound  at  the  time  of  the  sale  to  the  plaintiflF. 

Gould,  J.  of  the  same  opinion,  remembered  many  cases  of  express  warranty, 
where  a  return  was  held  not  to  be  necessary. 

Heath,  J. — If  this  had  been  an  action  for  money  had  and  received  to  the  plaintiff's 
use,  an  immediate  return  of  the  mare  would  have  been  necessary  ;  but  as  it  is  brought 
on  the  express  warranty,  there  was  no  necessity  for  a  return  to  make  the  defendant 
liable. 

[20]  Wilson,  J.  of  the  same  opinion,  recollected  a  cause  tried  before  Mr.  Justice 
Buller,  at  Nisi  Prius,  where  the  defendant  had  sold  the  plaintiff  a  pair  of  coach-horses 
and  warranted  them  to  be  six  years  old,  which  were  in  reality  only  four  years  old. 
It  was  contended  that  the  plaintiff  ought  to  have  returned  the  horses  ;  but  Mr.  Justice 
Buller  held,  that  the  action  on  the  warranty  might  be  supported  without  a  return. 
As  to  part  of  the  evidence  being  contrary  to  the  verdict,  the  jury  have  a  right  to 
use  their  discretion  either  in  believing  or  disbelieving  any  part  of  the  testimony  of 
witnesses. 

Rule  discharged,  (i). 


Alexander  against  Comber.     1788. 

The  Statute  of  Frauds  will  prevent  a  parol  agreement  to  buy  goods  without  either 
earnest  or  delivery,  from  giving  the  buyer  any  property  in  them.  In  such  case 
therefore  the  buyer  cannot  maintain  trover  against  the  vendor,  who  sells  them  to 
another  person.     Where  a  sale  is  not  immediate,  it  is  not  within  that  statute. 

Trover  for  sheep. — Tried  before  Mr.  Justice  Grose,  at  the  last  assizes  at  East 
Grinstead.  It  appeared  that  the  plaintiff  had  agreed  to  buy  the  sheep  of  the  defen- 
dant at  Lewes  Fair,  and  to  take  them  away  at  a  certain  hour.  There  was  no  money 
paid,  nor  any  sheep  delivered.  The  plaintiff  not  coming  at  the  time  appointed,  nor 
sending  to  take  the  sheep,  the  defendant  sold  them  to  another  person.  Verdict  for 
the  plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered  ; 

Bond,  Serjt.,  argued  against  the  rule,  that  as  the  sheep  were  sold  to  the  plaintiff, 
there  was  a  sufficient  property  in  him  to  maintain  the  action  ;  and  as  they  were  re-sold 
by  the  defendant,  a  sufficient  conversion  on  his  part. 

But  the  Court  held,  that  the  Statute  of  Frauds  prevented  any  property  from  vesting 
in  the  plaintiff,  so  as  to  enable  him  to  maintain  trover,  there  being  neither  earnest, 
delivery,  nor  agreement  in  writing. 

Wilson,  J  ,  observed,  that  where  a  sale  is  not  immediate  it  is  not  within  the  Statute 
of  Frauds,  such  as  a  contract  to  purchase  a  carriage  when  it  shall  be  built,  and  the  like. 

Kule  absolute  (a)-. 


[21]     Cajihen,  Calvert,  and  King,  against  Edie.     1788. 

Defendants  having  agreed  under  a  consolidation  rule  not  to  bring  any  writ  of  error, 
cannot  do  it,  though  there  be  manifest  error  on  the  record.     But  the  Court  will  not 

(a)'  [S.  P.  per  Mansfield,  C.J.  in  Caswell  v.  Coare,  1  Taunt.  568.] 

(6)  See  Term  Rep.  B.  R.  vol.  i.  p.  136,  Dr.  Conipton's  case,  there  cited. 

(a)-  See  4  Burr.  '2\0\,Clayton  v.  Andrews. — l,Strange,  506,  Towers  v.  Sir  John  Osborne. 

[See  also  Rondeau  v.  Wyatt,  post,  vol.  ii.  p.  63.  Groves  v.  Buch,  3  M.  &  S.  178. 
Garhuit  v.  Watson,  5  B.  &  A.  613.  As  to  the  delivery  sufficient  to  constitute  an 
acceptance  of  goods  within  the  Statute  of  Frauds,  vide  post,  vol.  ii.  p.  316,  note  (a).] 
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grant  an  attachment  against  the  attorney  for  having  brought  such  writ  of  error, 
if  it  appears  that  it  was  not  done  for  delay,  and  that  he  was  led  into  a  mistake  (a)'. 

The  plaintiffs  having  brought  twenty-five  actions  on  a  policy  of  insurance  against 
the  defendant  and  others,  a  riile  was  obtained  to  consolidate ;  by  which  it  was  ordered 
(among  other  things)  that  the  defendant  should  be  at  liberty  to  prosecute  a  bill  filed 
by  them  in  the  Exchequer,  upon  their  undertaking  not  to  file  any  other  bill  against 
the  plaintiffs  for  an  injunction,  nor  to  bring  "any  writ  of  error." 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the  plaintiffs  for  a  total  loss. 
The  costs  were  taxed  and  paid  by  the  defendant's  attorney,  and  the  damages  settled 
between  the  parties  themselves,  who  had  an  open  account  with  each  other.  All  the 
other  defendants  (except  one,  who  became  a  bankrupt)  paid  their  subscriptions. 

The  plaintiffs'  attorney  was  afterwards  served  with  an  allowance  of  a  writ  of  error 
in  this  cause  ;  upon  which  a  rule  was  obtained  in  Easter  term  last  to  shew  cause  why 
an  attachment  should  not  issue  against  the  defendant's  attorney  for  contempt  and 
breach  of  the  consolidation  rule,  and  why  all  further  proceedings  on  the  allowance  of 
the  writ  of  error  should  not  be  stayed.  On  shewing  cause  against  this  rule,  it  appeared 
by  the  affidavit  of  the  defendant's  attorney,  that  he  had  consulted  some  very  eminent 
counsel,  who  gave  it  as  their  opinion,  that  there  was  manifest  error  in  the  record ; 
upon  which,  and  also  conceiving  that  the  defendant  was  only  bound  by  the  rule  not 
to  bring  a  writ  of  error  for  delay,  he  brought  the  writ  of  error  in  question,  the  damages 
and  costs  being  previously  satisfied. 

On  this  the  Court  called  upon  the  defendant's  counsel  (who  were  Bond,  Cockell, 
Runnington,  and  Marshall,  Serjts.)  to  point  out  the  error  on  the  record. 

They  stated  the  stat.  25  G.  3,  c.  44,  which  enacts,  "  That  no  person  or  persons 
shall  make  any  policy  of  assurance,  without  inserting  in  such  policy  his,  her  or  their 
own  name  or  names,  as  the  person  or  persons  interested  therein,"  &c.  and  that  every 
policy  made  "contrary  to  the  statute,  should  be  void."  By  the  declaration  it  appeared 
that  the  action  was  brought  jointly  by  the  plaintiffs  Camden,  Calvert,  and  King, 
stating  that  they  caused  to  be  made  a  policy,  purporting  thereby,  and  containing 
therein,  that  "Messrs.  Camden  and  Calvert  [22]  (leaving  out  King)  as  well  in  their 
own  names  as  in  the  name  and  names  of  every  other  person,"  (tc.  &c.  and  averring 
that  the  assurance  so  made  was  made  for  the  benefit  and  on  the  account  of  them  (the 
plaintiffs),  and  that  they  were  interested  in  the  premises,  &c. 

This  omission  of  the  name  of  King  in  the  policy,  as  stated  in  the  declaration,  was 
a  radical  defect,  which  nothing  could  cure,  inasmuch  as  it  avoided  the  policy  itself  (a)-. 
Though  there  was  no  authority  decided  expressly  on  this  point,  yet  it  was  the  general 
opinion  of  persons  conversant  in  actions  of  this  sort,  that  the  terms  of  a  consolidation 
rule  only  were  meant  to  restrain  the  party  from  bringing  a  writ  of  error  merely  for 
delay,  but  not  to  extend  to  any  mainfest  pregnant  error  on  the  record.  That  the  writ 
in  the  present  case  was  not  brought  for  delay,  was  evident,  as  the  damages  and  costs 
were  paid  immediately  after  the  verdict. 

Adair,  Le  Blanc,  and  Lawrence,  Serjts.,  for  the  plaintiffs,  in  support  of  the  rule, 
contended  that  by  the  terms  of  the  rule  the  defendant  was  bound  generally  not  to 
bring  any  writ  of  error ;  the  meaning  of  which  was,  that  after  a  fair  trial  had  been 
obtained,  and  substantial  justice  done,  no  writ  of  error  whatever  should  be  brought. 
It  was  like  a  release  of  all  errors  in  a  warrant  of  attorney.  In  a  legal  impediment 
like  the  present,  where  the  error  is  against  the  justice  of  the  case,  the  Court  will  bind 
the  party  down  to  the  terms  of  his  consent.  The  rule  is  an  undertaking  to  abide  by 
whatever,  from  the  event  of  the  trial,  should  appear  to  be  the  justice  of  the  case. 
The  defendant  may  resort  to  equity  for  any  purpose,  except  that  of  an  injunction,  if 
there  are  any  real  merits.  But  this  proceeding  is  contrary  to  good  faith.  If  the  plaintiff 
had  been  aware  of  the  error  pretended,  he  might  have  precluded  it  expressly  by  the 
rule,  or  gone  on  with  all  the  other  actions.  If  the  Court  should  allow  this  writ  of 
error  to  be  brought,  the  plaintiff  will  remain  without  redress,  as  the  policy  was  vacated 

{ay  [See  Badclehj  v.  Shafto,  8  Taunt.  434]. 

(a)-  JVUton  and  Others  v.  Reaston,  tried  at  Guildhall,  after  Michaelmas  term,  1787. — 
There  were  several  plaintiffs,  and  policies  made  in  the  name  of  "  Mr.  William  Wilton 
and  the  rest  of  the  owners,"  &c.  Mr.  Justice  BuUer  held  the  policy  was  void  under 
the  statute  25  G.  3,  c.  44. 
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and  discharged.  On  a  Judge's  order  to  plead  issuably,  a  defendant  is  not  permitted 
to  plead  the  Statute  of  Limitations,  which,  though  a  legal,  is  not  [23]  a  conscientious 
plea.  So  far  from  this  rule  relating  only  to  errors  for  delay,  that  if  the  words  "  for 
delay  "  had  been  inserted,  they  should  have  objected  to  them.  Executors  of  Wright, 
Bart.  V.  Nutt,  Term  Rep.  B.  E.  vol.  i.  338. 

An  affidavit  was  read  of  the  plaintiffs'  attorney,  that  the  defendants  were  partners 
at  the  time  of  effecting  the  policy,  and  as  such  jointly  interested  in  the  ship  and  cargo. 

Lord  Loughborough. — It  is  contrary  to  justice  to  permit  the  defendant  to 
proceed  in  the  writ  of  error,  since  he  has  by  his  own  act  and  consent  prevented  the 
plaintifT  from  pursuing  the  common  course  of  law  in  the  other  actions. 

Cur.  advis.  vult. 

In  this  term  the  Court  said,  it  was  not  regular  to  take  notice  of  the  extra  opinions 
of  counsel,  yet,  as  the  attorney  appeared  to  have  been  led  into  a  mistake,  discharged 
that  part  of  the  rule  which  related  to  the  attachment  against  him,  but  made  the  other 
part  absolute  with  costs,  for  staying  the  allowance  of  the  writ  of  error. 

ScHOOLK  against  Noble,  Lett,  axd  Byrne.     1788. 

[Distinguished,  Holroyd  v.  Breare,  1820,  4  B.  &  Aid.  47,  700.  Followed,  Gem-qe  v. 
Elstm,  1835,  1  Bing.  N.  C.  515.  Discussed,  M'Cormack  v.  Ross,  [1894]  2  Ir.  R. 
548.] 

"Where  there  are  many  defendants,  and  some  go  to  trial,  and  obtain  a  verdict,  but 
others  suffer  judgment  by  default,  the  Court  will  permit  the  costs  and  damages 
on  the  judgment  by  default  to  be  deducted  from  the  costs  taxed  on  the  postea 
to  those  defendants  who  had  a  verdict  (a).  An  attorney  has  only  such  a  lien 
on  the  costs,  as  is  subject  to  the  equitable  claims  of  the  parties  in  the  cause  {b). 

The  plaintiff  brought  trespass  against  the  defendants  for  breaking  and  entering 
his  house,  &c.  Defendants  Lett  and  Byrne  had  suffered  judgment  to  go  by  default. 
Noble  went  on  to  trial,  and  obtained  a  verdict.  Damages  were  assessed  against  Lett 
and  Byrne  at  one  halfpenny  each.  On  which  Eunnington,  Serjt.,  obtained  a  rule  to 
shew  cause  why  the  costs  which  might  be  taxed  against  Lett  and  Byrne  on  the  judg- 
ment by  default,  and  the  damages  assessed,  should  not  be  deducted  out  of  the  costs 
taxed  to  Noble  on  the  postea,  and  allowed  to  the  plaintiff,  and  in  the  mean  time 
execution  against  them  stayed. 

This  was  moved  on  an  affidavit,  stating  that  the  defendants  Lett  and  Byrne  had 
acted  under  the  authority  of  Noble,  who  had  undertaken  to  pay  the  damages  and 
costs. 

Bond,  Serjt.,  against  the  rule,  said  that  this  was  a  new  application,  and  against 
justice,  inasmuch  as  it  tended  to  deprive  the  attorney  of  that  lien  on  the  costs,  to 
which  he  was  legally  entitled.     But 

[24]  The  Court  held  that  the  attorney  can  only  have  such  a  lien  on  the  costs 
as  is  subject  to  the  equitable  claims  of  the  parties  in  the  cause,  and  therefore  made  the 

Rule  absolute. 

See  3  Wils.  396,  Barker  v.  Braham. — 2  Blac.  826.  Thrustout,  on  demise  of  Barnes, 
V.  Crafter. 

(a)  [But  in  an  action  against  four  defendants,  where  there  was  a  verdict  against 
one,  and  three  were  acquitted,  the  Court  refused  to  allow  the  costs  of  the  latter  to  be 
deducted  out  of  the  costs  due  from  the  former,  Mordecai  v.  Nutting,  Barnes,  145.  Bull. 
N.  P.  336,  S.  C.     See  Tidd's  Pr.  1029,  8th  edit.] 

(b)  [See  Nunes  v.  Modigliani,  post,  p.  217.  O'Connor  v.  Murphy,  post,  p.  657. 
Vauglmn  v.  Davies,  post,  vol.  ii.  p.  440.  Dennie  v.  Elliott,  post,  vol.  i.  p.  587.  Emdin 
V.  Dashey,  1  Bos.  &  Pull.  N.  R.  22.  Brmvn  v.  Sayce,  4  Taunt.  322.  But  the  King's 
Bench  will  not  in  general  suffer  a  set-off  of  costs  until  the  attorney's  bill  has  been 
discharged.  Middleton  v.  Hill,  1  M.  &  S.  240.  Stiphens  v.  JFeston,  3  B.  &  C.  535. 
Holroyd  v.  Breare,  4  B.  &  A.  43.  Tidd's  Pr.  340,  8th  edit.  See  Hall  v.  Ody,  2  Bos. 
&  Pull.  28,  where  Lord  Eldon,  C.  J.,  expressed  himself  dissatisfied  with  the  rule  adopted 
by  the  Common  Pleas.     See  also  JVorrall  v.  Johnson,  2  Jac.  &  Walk.  216.] 
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Vernon,  Widow,  against  Wynne.     1788. 

The  plaintiff  in  replevin  may  pay  the  rent  into  Court  for  which 
the  defendant  avows  («)'. 

Replevin. — Several  avowries  for  rent  arrear.  Runnington,  Serjt.,  moved  for  leave 
to  pay  91.  into  Court,  being  the  rent  specified  in  the  third  avowry,  on  payment  of 
which,  and  the  costs  of  the  action,  all  further  proceedings  might  be  stayed.  Le  Blanc, 
Serjt.,  shewed  cause,  contending  that  in  this  action  it  could  not  be  done,  because  it 
would  be  permitting  a  plaintiff  to  pay  money  into  Court,  which  had  never  yet  been 
known,  an  indulgence  of  this  kind  having  been  always  confined  to  defendants. 

Runnington,  in  answer,  cited  Salk.  597,  Gi'egg's  case,  in  which  an  instance  is 
mentioned  of  a  plaintiff  in  replevin  being  permitted  to  bring  the  rent  into  Court ;  and 
Richardson's  Practice  of  the  Common  Pleas,  vol.  i,,  p.  157.  He  contended  that  it 
might  be,  and  was  done,  in  all  actions  where  the  demand  was  certain,  but  not  where 
the  damages  were  unliquidated.  Salk.  596.  Barnes's  Notes,  429.  That  this  was 
a  reasonable  application,  and  the  demand  certain,  was  apparent  from  the  defendant's 
own  avowry,  which  stated  only  91.  to  be  due,  the  whole  of  which  the  plaintiff  offered 
to  pay,  with  costs.  Kerby,  Serjt.,  Amicus  Curiaj,  mentioned  that  he  remembered 
in  an  action  of  trespass,  where  the  defendant  had  justified  for  non-payment  of  rent 
in  this  Court,  the  plaintiff'  was  permitted  to  pay  the  rent  into  Court. 

Per  Curiam.     This  is  a  reasonable  application,  and  ought  to  be  allowed. 

Rule  absolute. 

See  also  7  Mod.  147. 

[25]    Doe  on  the  several  demises  of  Thomas  Davies  and  James  Williams, 
THE  Younger,  against  Thoius  Williams.     1788. 

A  deed  of  release  containing  the  words  "all  lands,  &c.  belonging,  used,  occupied, 
and  enjoyed,  or  deemed  taken  or  accepted  as  part  thereof,  &c."  will  pass  leasehold 
lands  which  answer  that  description,  as  well  as  freehold,  especially  against  the 
releasor  (a)^. 

Ejectment  for  three  acres  of  land  called  Portway,  tried  before  Mr.  Justice  Heath 
at  the  last  assizes  for  Hereford.  The  title  of  the  lessors  of  the  plaintiff  was  founded 
tin  an  indenture  of  release  of  the  23d  of  October,  1781,  between  James  Williams,  the 
Elder,  James  Williams,  the  Younger  (the  lessor  of  the  plaintiff),  and  Thomas  Williams 
<the  defendant)  of  the  first  part;  James  Maddey  of  the  second  part;  and  Thomas 
Davies  (lessor  of  the  plaintifl)  of  the  third  part ;  by  which  the  parties  of  the  first  part 
conveyed  all  that  messuage,  mill,  and  lands,  called  Clock  Mills,  in  the  possession  of 
.lames  Williams,  the  Elder,  James  Williams,  the  Younger,  Thomas  Williams,  or  some 
or  one  of  them,  and  all  lands  or  meadovi's  to  the  said  messuage  or  mill  belonging,  or 
used,  occupied,  and  enjoyed,  or  deemed  taken  or  accepted  as  part  thereof,  to  Thomas 
Davies  as  a  trustee  for  the  payment  of  an  annuity  to  James  Williams  the  Elder,  for 
life,  remainder  to  James  Maddey  for  forty  years,  to  raise  portions,  &o.  remainder 
to  James  Williams,  the  Younger,  in  fee. 

The  lands  in  dispute  were  holden  for  the  remainder  of  a  term  of  1000  years,  but 
had  been  occupied  with,  and  reputed  part  of  the  Clock  Mill  estate  from  the  year  1748 
to  1785. 

In  May,  1785,  the  defendant  got  into  possession  ;  on  whose  part  it  was  objected 
at  the  trial,  that  these  lands  being  leasehold,  did  not  pass  by  the  release  of  1781.  The 
learned  Juilge  therefore  directed  a  verdict  to  be  found  for  the  plaintiff,  with  liberty 
for  the  defendant  to  enter  a  nonsuit,  if  the  opinion  of  the  Court  should  be  in  his 
favour. 

(a)'  [But  the  Court  will  not  stay  proceedings  on  the  application  of  the  plaintiff 
upon  payment  of  the  costs  up  to  the  time  of  tender,  where  a  tender  has  been  made 
after  the  distress,  but  befoie  the  goods  replevied.  Hopkins  v.  Shrole,  1  B.  &  P.  382. 
In  what  cases  the  Court  will  stay  proceedings  at  the  instance  of  the  flefendants  in 
replevin,  see  llodgkinsm  v.  Sniljsm,  3  B.  &  P.  603.     Banks  v.  Brand,  3  M.  &  S.  525.] 

(a)-  [In  what  cases  leaseholds  will  pass  under  a  general  description  in  a  will,  see 
Lane  v.  Earl  of  Stanhope,  6  T.  R.  345.  Thompson  v.  Ladi/  Latoley,  2  Bos.  &  Pul.  303. 
5  Ves.  478.] 
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Le  Blanc,  Serjt.,  having  obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered, 

Adair  and  Runnington,  Serjts.,  shewed  cause. 

Under  the  deed  in  question,  the  leasehold  lands  must  be  taken  to  pass  as  well  as  the 
freehold.  The  cases  which  have  established  the  rule  of  law,  that  where  the  general 
words,  "  lauds,  tenements,  and  hereditaments,"  are  used,  freehold  lands  only  will  pass, 
have  arisen  on  the  construction  of  wills  containing  no  specific  local  description  of 
other  lands  not  freehold.  Though  [26]  it  may  be  fair  to  infer,  that  where  the  enumeration 
of  lands  concludes  with  the  word  hereditaments,  only  lands  of  inheritance  will  pass, 
yet  where  in  a  deed  there  is  so  exact  and  specific  a  description  as  the  present,  there 
leasehold  lands  which  have  in  fact  been  holden  with  and  deemed  part  of  the  same 
estate  with  the  freehold  for  a  considerable  length  of  time,  must  be  included  in  that 
specification.  If  this  be  denied,  the  right  of  the  grantor  to  convey  them  is  denied  ; 
for  as  he  has  described  all  the  premises,  if  the  leasehold  be  not  allowed  to  be  included 
in  that  description,  his  right  to  include  them  is  denied,  and  his  intention  frustrated. 

Le  Blanc,  contra.  The  leasehold  lands  cannot  pass  by  this  deed,  if  either  the  nature 
of  the  conveyance  or  the  words  of  it  be  considered.  The  nature  of  a  lease  and  release, 
is  adapted  to  freehold,  but  not  to  leasehold  estates ;  the  proper  conveyances  of  term 
for  years  being  by  assignment. 

The  words  "all  lands,"  &c.  must  be  construed  to  mean  only  freehold,  since  there 
are  freehold  lands  sufficient  to  answer  them. 

In  the  construction  of  wills,  where  great  latitude  is  allowed  to  the  intention  of  the 
testator,  it  has  been  uniformly  decided  even  against  strong  indications  of  intention, 
that  where  general  and  comprehensive  words  are  used  in  the  disposal  of  lands,  if  there 
be  freehold  lands  to  which  those  words  will  apply,  such  lands  only  will  pass.  If  it  be 
thus  with  respect  to  wills,  much  stronger  will  the  ease  be  with  respect  to  deeds,  where 
no  particular  regard  is  paid  to  intention.  Ease  v.  Bartlett,  Cro.  Cai'.  292.  Day  v. 
Trigg,  1  P.  Wms.  286.  Davies  v.  Gihbs,  3  P.  Wms.  26.  Knotsfwd  v.  Gardiner,  2  Atk. 
450.     Pistol  mi  demise  of  Randal  v.  Riccardsmi,  B.  R.  Hil.  24  Geo.  3  (a). 

Lord  Loughborough. — This  being  a  case  arising  on  a  deed,  is  to  be  distinguished 
from  those  of  a  like  nature  which  have  arisen  on  wills.  In  general,  where  there  is  a 
question  on  the  [27]  construction  of  a  will,  neither  party  has  done  any  thing  to  pre- 
clude himself  from  the  favour  of  the  Court.  But  in  the  present  instance,  the  rule  of 
law  applies,  that  "a  deed  shall  be  construed  most  strongly  against  the  grantor."  For 
if  it  be  determined  that  the  lands  in  dispute  did  not  pass  by  the  release  of  1781,  the 
defendant  will  be  permitted,  after  an  inteival  of  near  forty  years,  to  invalidate  his  own 
conveyance,  for  the  purpose  of  obtaining  an  unjust  possession. 

Gould,  J. — This  not  being  the  case  of  a  devise,  is  not  governed  by  Rose  v.  Bartlett, 
or  the  others  cited.  But  even  if  a  devise  had  been  made  in  such  specific  and  particular 
words  as  are  contained  in  this  deed  of  release,  I  should  have  very  little  doubt  but  that 
all  lands  would  pass,  as  well  leasehold  as  freehold.  My  Lord  has  taken  a  just 
distinction  between  the  construction  of  devises  and  deeds  of  conveyance,  as  to  the 

(a)  Pistol  on  demise  of  Randal  v.  Riccardson,  Hil.  24  Geo.  3,  B.  R.(i). 

Ejectment  for  two  leasehold  farms  in  Cumberland,  tried  at  Carlisle  before  Mr. 
Justice  Buller.  The  case  reserved,  stated  that  one  Christian  Riccardson  being  seised 
in  fee  of  several  lands,  and  also  possessed  of  the  two  farms  in  question  for  the  remainder 
of  two  terms  of  1000  years,  devised  "all  and  every  of  his  several  lands,  messuages, 
tenements,  and  hereditaments,  whatsoever  and  wheresoever,  whereof  he  was  seised 
and  interested  in  or  entitled  to,"  to  his  son  for  life,  remainder  to  the  heirs  of  his  body. 
He  then  devised  his  personal  estate  to  his  wife  and  daughter,  and  made  the  wife  sole 
executrix. 

The  question  was,  whether  the  son  took  the  leasehold  lands  by  the  above  words  of 
the  will,  or  whether  they  were  part  of  the  personal  estate  ? 

After  two  arguments.  Lord  Mansfield  delivered  the  opinion  of  the  Court,  "That 
the  leasehold  lands  did  not  pass  to  the  son,  but  were  part  of  the  personal  estate." 

(b)  [S.  C.  2  P.  Wms.  4.59  (n).  The  authority  of  this  case  is  doubted  by  Lord 
Keiiyou  in  Lane  v.  The  Earl  of  Stanhope,  6  T.  R.  353.  But  see  Thompson  v.  Lady 
Lawley,  2  Bos.  &  Pul.  316,  where  Lord  Eldon,  C.J.  considers  it  a  case  of  great 
authority.] 
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equal  favour  to  which  both  parties  are  entitled  in  the  former,  and  the  strictness  which 
ought  to  prevail  in  the  latter.  The  word  "  grant "  is  as  proper  to  convey  leasehold  as 
freehold  property. 

Heath,  J.  of  the  same  opinion. 

Wilson,  J.— The  rule  of  construction  established  in  Rose  v.  Bartlett,  and  the  other 
cases,  with  regard  to  devises,  does  not  extend  to  the  present  case  of  a  deed.  A  con- 
veyance by  lease  and  release  is  certainly  most  properly  used  to  pass  estates  of  inherit- 
ance, but  it  may  also  convey  a  leasehold  interest.  If  the  leasehold  lands  had  been 
expressed  as  such  in  this  deed,  they  would  clearly  have  passed  ;  if  the  intention  of  the 
parties  at  the  time  was  to  convey  them,  they  shall  also  pass.  That  such  was  their 
intention  sufficiently  appears  from  the  circumstances  of  the  case,  and  from  the  lands 
having  been  considered  as  part  of  the  Clock  Mill  estate  during  such  a  number  of 
years.  The  defendant,  who  was  one  of  the  grantors,  shall  not  be  suffered  to  deny  the 
effect  of  his  own  deed. 

Rule  discharged. 

[28]    Baldwin  against  Tankard  and  Others.     1788. 

A  Judge's  certificate  that  a  Custom  House  officer  "  had  probable  cause  for  seizing 
goods  "  does  not  extend  to  injuries  accompanying  such  seizure,  so  as  to  prevent  the 
plaintifl'  from  recovering  damages  and  costs  under  stat.  23  Geo.  3,  c.  70,  s.  29,  and 
26  Geo.  3,  e.  40,  s.  31  (a). 

Trespass  against  the  defendants  who  were  officers  of  the  Customs,  for  forcibly 
entering  the  plaintifT's  house,  breaking  locks,  doors,  &c.  making  disturbance,  &c.  and 
seizing  the  goods,  &c.  to  wit,  one  piece  of  printed  callico,  &c. 

Plea,  not  guilty. 

The  cause  was  tried  before  Mr.  Justice  Ashhurst,  at  the  Lent  Assizes,  1787,  at 
Aylesbury,  and  a  verdict  found  for  the  plaintiff  with  1001.  damages.  But  the  Judge, 
being  applied  to  by  the  counsel  for  the  defendants,  certified,  "That  there  was  a 
probable  cause  for  the  defendant  seizing  the  goods." 

In  Easter  term,  1787,  a  rule  was  obtained  to  shew  cause  why  the  plaintiflf  should 
not  enter  up  judgment  for  his  damages  and  costs,  notwithstanding  the  Judge's 
certificate. 

This  rule  in  Trinity  term  was  enlarged  till  Michaelmas  following,  and  in  that  term 
was  further  enlarged  till  Hilary  term,  when  Adair,  Serjt.,  argued  that  as  the  Judge 
had  certified  on  the  record  a  probable  cause  of  seizure,  under  the  statutes  of  23  Geo.  3, 
c.  70,  s.  29,  and  26  Geo.  3,  c.  40,  s.  31,  the  plaintiff  was  entitled  to  no  more  than 
twopence  damages,  besides  the  value  of  the  goods. 

In  support  of  the  rule,  Le  Blanc  and  Lawrence,  Serjts.,  argued  that  the  statutes, 
and  the  certificate  of  the  Judge  extended  only  to  seizing  the  goods  and  not  to  any 
injuries  accompanying  the  seizure,  such  as  were  charged  in  the  declaration.  The 
verdict  is  general,  the  several  charges  might  have  been  distinguished,  on  the  separate 
counts,  but  the  jury  have  found  the  defendants  guilty  of  all,  and  having  given  above 
40s.  damages,  the  plaintiff  is  entitled  to  them  and  his  costs. 

Cur.  adv.  vult. 

In  this  term  the  Court  declared  their  opinion  in  favour  of  the  plaintiff,  and 
made  the 

Rule  absolute. 

[29]    Lewis  against  Piercy.     1788. 

Where  a  debt  arises  before  bankruptcy,  but  a  verdict  is  obtained  and  costs  taxed 
after,  the  costs  are  considered  as  part  of  the  original  debt,  and  the  certificate  extends 

(a)  [So  where  in  trespass  against  Custom-House  officers  for  taking  plaintiff's  goods, 
which  had  been  returned  in  a  deteriorated  state  before  action  brought,  a  verdict  was 
found  for  the  plaintiff  for  the  difference  in  price  between  the  value  of  the  goods  at  the 
time  of  the  seizure  and  the  time  when  they  were  returned,  and  the  .Judge  certified 
that  there  was  probable  cause  for  the  seizure  ;  it  was  held  that  the  plaintiff  was  not 
precluded  by  the  28  Geo.  3,  c.  37,  s.  24,  from  taking  out  execution  for  the  damages 
found  by  the  jury.     Laugher  v.  Brefitt,  5  B.  &  A.  762.] 
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to  both  (ay. — Insuring  in  the  lottery  is  not  gaming  within  the  stat.  5  Geo.  2,  c.  30, 
s.  12,  which  will  prevent  a  bankrupt's  certificate  being  allowed. 

[Held  overruled,  Walker  v.  Barnes,  1814,  5  Taunt.  779.] 

Kerby,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  defendant  who  was  in 
execution  should  not  be  discharged  out  of  custody,  on  the  following  affidavit : 

"That  the  debt  arose  before  he  became  a  bankrupt,  but  that  the  verdict  was 
obtained  and  the  costs  taxed  after  the  bankruptcy,  though  before  his  certificate  was 
allowed." 

An  application  having  been  previously  made  to  Mr.  Justice  Gould  for  a  discharge, 
he  directed  the  Court  to  be  moved,  on  a  suggestion  of  the  attorney  for  the  plaintiff, 
that  the  costs  having  accrued  after  the  bankruptcy,  made  a  new  debt. — Kerby  argued 
that  the  coats  were  part  of  the  original  debt,  and  that  as  the  defendant  had  obtained 
his  certificate,  his  privilege  extended  to  both. — ■Boutefour  v.  Coats,  Cowp.  2.3. — Graham 
V.  Benton,  1  Wils.  41  (a)-. 

Gould  and  Wilsox,  Justices,  (Lord  Loughborough  and  Heath,  .Justices,  not  being 
in  Court),  said  that  the'  certificate  seemed  to  them  to  extend  to  the  costs  as  well  as 
the  debt  itself. 

Bond,  Serjt.  on  shewing  cause,  did  not  urge  that  the  costs  were  not  to  be  considered 
as  part  of  the  original  debt,  but  produced  an  affidavit  stating  that  "  within  twelve 
months  before  the  bankruptcy,  the  defendant  had  lost  5001.  by  insurance  in  the 
English  and  Irish  lottery  "  which  he  said  was  within  the  statute  5  Geo.  2,  c.  30,  s.  12, 
and  therefore  deprived  the  defendant  of  any  benefit  of  a  certificate.     But 

(ffl)i  [In  order  to  render  the  certificate  a  bar  to  the  costs  there  must  have  been 
either  a  debt  in  existence  previously  to  the  bankruptcy,  or  judgment  for  the  costs  must 
have  been  signed  before  the  bankruptcy,  which  itself  constitutes  a  debt.  Ex  parte 
Charles,  14  East,  197.  Willett  v.  Pringle,  1  N.  E.  190.  Therefore  where  damages 
were  recovered  in  an  action  for  seduction,  and  the  verdict  was  before,  but  the  judgment 
after  the  bankruptcy,  the  certificate  was  held  to  be  no  bar.  Buss  v.  Gilbert,  2  M.  &  S.  70. 
The  sum  recovered  was  not  a  debt,  but  merely  damages  until  judgment  signed.  So 
where  the  defendant  had  a  verdict,  and  the  plaintiff  after  verdict,  but  before  judg- 
ment, became  bankrupt,  it  was  held  that  the  costs  taxed  for  the  defendant  were  not 
barred  by  the  plaintiff's  certificate.  Walker  v.  Barnes,  1  Marsh.  346.  But  where  a 
debt  exists  prior  to  the  bankruptcy,  it  is  immaterial  when  the  judgment  is  obtained, 
for  the  costs  bear  relation  to  the  original  debt,  and  not  merely  to  the  judgment  as  in 
the  above  mentioned  cases,  where  damages  only  were  due  before  the  bankruptcy,  or 
where  the  costs  are  awarded  to  the  defendant.  Scott  v.  Ambrose,  3  M.  &  S.  326. 
Dinsdale  v.  Barnes,  2  B.  &  B.  8. 

The  case  of  Watts  v.  Hart,  1  Bos.  &  Pul.  134,  is  at  variance  with  the  authorities 
above  cited.  It  was  there  held,  that  if  a  plaintiff  become  bankrupt  after  a  nonsuit 
at  Nisi  Prius,  and  before  judgment  of  nonsuit,  the  costs  of  the  nonsuit  are  a  debt 
proveable  under  the  commission.  That  case  however  was  reluctantly  decided  on  the 
authority  of  Longford  v.  Elli%  which  has  been  since  overruled  (see  the  next  note),  and 
of  Hurst  V.  Mead,  5  T.  R.  36.5,  which  rests  upon  no  better  foundation  ;  see  also  Ex  parte 
Todd,  cited  3  Wils.  270,  and  qutere  Beeston  v.  White,  7  Price,  209. 

Costs  being  in  the  nature  of  an  accessory,  are  barred  where  the  debt  to  which  they 
bear  relation  is  barred,  for  where  the  right  to  the  principal  is  barred,  the  right  to  the 
accessory  is  barred  also.  Va7i  Samlau  v.  Cmsbie,  3  B.  &  A.  19.  Thus  where  there  is 
a  judgment  against  the  bankrupt  before  his  bankruptcy,  and  it  is  revived  by  sci.  fa. 
after  the  bankruptcy,  the  costs  of  the  sci.  fa.  have  reference  to  the  judgment,  and  are 
barred  by  certificate.  Philips  v.  Brown,  6  T.  R.  282.  So  the  costs  of  a  writ  of  error 
upon  a  similar  judgment  affirmed  (ibid.),  Grahara  v.  Benton,  cited  14  East,  201.  And 
so  where  plaintiff  sued  defendant  for  a  debt  before  the  bankruptcy  of  defendant,  and 
went  on  with  the  suit  after  his  bankruptcy,  and  had  judgment,  and  the  defendant 
obtained  his  certificate  and  afterwards  brought  a  writ  of  error  which  was  nonprossed, 
and  costs  of  nonpros  in  error  were  awarded  against  him,  it  was  held  that  the  defendant 
was  discharged  by  his  certificate  from  these  costs.     Scott  v.  Ambrose,  3  M.  &  S.  326. 

As  to  proving  costs,  see  Ex  parte  Hill,  11  Ves.  646.     Ft,,  v.  Davis,  9  East,  318.     Ex 
parte  Boucher,  1  G.  &  J.  385.     6  Geo.  4,  c.  16,  s.  58.] 
(a)-  [S.  C.  2  Str.  1196.     14  East,  200  (tj).] 
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The  Court  were  clearly  of  opinion  that  insuring  in  the  lottery  was  not  gaming 
within  the  statute,  and  made  the 

Rule  absolute  for  the  defendant's  discharge. 

B.  E.  East.  25  Geo.  3. — Longford  against  Ellis  (b). 

This  was  an  action  of  slander.     Verdict  for  the  plaintiflF. 

Law  had  obtained  a  rule  to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  the  custody  of  the  Sheriff  of  Leicestershire,  upon  common  bail,  as 
to  this  action,  he  having  obtained  his  certificate  under  a  commission  of  bankrupt,  and 
in  the  mean  time  all  proceedings  be  stayed. 

The  facts  were. 

That  the  action  was  brought  for  words  spoken  of  the  plaintifT  in  his  trade,  tried 
at  the  last  Summer  Assizes  at  Nottingham,  and  a  verdict  for  the  plaintiff  and  101. 
damages. 

That  on  the  28th  of  September  1784,  between  verdict  and  judgment,  the  defendant 
became  bankrupt. 

[30]  On  the  9th  of  December  1784,  final  judgment  was  signed,  and  increased  costa 
taxed  at  451.  10s. 

On  the  27th  of  January  1785,  the  plaintiff  sued  out  a  test.  ea.  sa.  into  Leicester- 
shire, upon  which  the  defendant  was  taken. 

Balguy,  against  the  rule  contended  that  this  action  sounded  merely  in  damages, 
and  therefore  that  it  does  not  become  a  debt  until  it  be  ascertained  by  judgment,  and 
could  not  be  proved  under  the  commission,  and  if  so,  could  not  be  discharged  by  the 
certificate. 

Law,  for  the  rule,  cited  the  case  of  Graham  v.  Benton,  1  Wilson,  41,  where  it  is 
holden  that  a  bankrupt  getting  his  certificate  after  judgment,  shall  be  discharged  on 
motion  ;  and  contended  that  in  this  case  the  debt  became  ascertained  by  the  verdict. 
He  also  cited  Blandfoni  and  Foot,  Cowp.  138,  to  shew  that  if  the  cause  of  action  arises 
before  bankruptcy,  interest  and  costs  accrued  after,  are  likewise  discharged  by  stat. 
12  Geo.  3,  c.  4,  £.  2 ;  and  he  also  contended  that  the  costs  followed  the  verdict. 

Balguy  replied,  that  the  cases  cited  were  founded  on  actions  brought  for  an 
existing  debt,  at  the  time  of  bringing  the  action  ;  which  was  not  the  case  here,  for 
even  at  the  time  of  the  bankruptcy  there  was  nothing  but  a  mere  right  to  recover 
damages. 

WiLLES,  J. — There  is  no  distinction  between  a  tort  and  a  contract,  where  a 
judgment  follows  the  verdict. 

Rule  absolute. 

See  Cooke's  Bank.  Laws,  p.  227,  last  edit. 

Roe,  on  the  demlse  of  Perry,  against  Jones  and  Others.     1788. 
A  possibility  coupled  with  an  interest  is  devisable  (a). 

This  was  an  ejectment  to  recover  a  house  and  garden,  &c.  at  Ivelchester,  tried  at 
the  Summer  Assizes  1787,  at  Bridgewater,  in  which  a  special  verdict  was  found  as 
follows  : 

"John  Lockyer,  being  seised  in  fee  of  the  premises  in  question,  on  the  13th  of 
June  1734  made  his  will,  and  after  charging  all  his  lands  and  hereditaments  with  the 
payment  of  certain  annuities,  devised  in  the  following  manner  : 

"And  ray  said  lands  and  hereditaments,  thus  charged  as  aforesaid,  I  give  unto 
my  brother  Thomas  Lockyer,  until  his  son  John,  or  any  other  of  his  younger  sons, 
shall  attain  the  age  of  twenty-one  years,  which  shall  first  happen  ;  and  in  case  he  shall 

(6)  [S.  C.  14  East,  202  {%).  Overruled  by  Ex  parte  Charles,  14  East,  197.  Bass  v. 
Gilbert,  2  M.  &  S.  71.] 

(a)  [Affirmed  on  error  in  K.  B.  3  T.  R.  88,  See  Goodtitle  dem.  Gurnall  v.  Wood, 
Willes,  212.  But  a  meic  possibility,  like  that  which  an  heir  has  from  his  ancestor, 
is  not  devisable  (3  T.  R.  93)  nor  is  a  possibility  devisable  where  the  person  who  is 
to  take  it  is  not  ascertained.  Doe  d.  Calkin  v.  Tumkinson,  2  M.  &  S.  165.  Fearne 
Cont.  Rem.  371.] 
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have  no  younger  son  that  shall  live  to  attain  the  said  age,  but  shall  have  only  one  son 
that  shall  live  to  attain  the  said  age,  then  until  such  only  son  shall  attain  the  said 
age,  in  trust  that  the  clear  rents,  issues,  and  profits  of  the  premises,  after  all  charges, 
and  reparations  deducted  (except  my  now  dwelling-house  at  Ivelchester,  and  the 
garden  and  orchard  thereto  belonging,  which  I  will  shall  be  enjoyed  by  him  for  his 
own  use  during  the  time  above-mentioned),  be  preserved  and  improved;  and  the  same, 
with  the  produce  thereof,  I  will  shall  be  laid  out  and  employed  in  manner  as  is  herein- 
after directed  [31]  with  regard  to  the  overplus  of  my  personal  estate.  And  when 
and  as  soon  as  my  said  nephew  John  Lockyer,  or  any  other  of  the  younger  sous  of 
my  said  brother  Thomas  Lockyer,  born  or  to  be  born,  shall  attain  the  age  of  twenty- 
one  years,  then  I  give  my  said  dwelling-house,  orchard,  and  garden,  and  all  other  my 
said  lands  and  hereditamenls,  thus  charged  as  aforesaid,  unto  my  said  nephew  John 
Lockyer,  or  unto  such  other  son  as  for  the  time  being  shall  be  a  younger  son  of  my 
said  brother  Thomas  Lockyer,  and  shall  first  attain  his  said  age  of  twenty-one  years, 
and  to  tht  heirs  and  assigns  of  such  younger  son  for  ever.  But  if  my  said  brother 
Thomas  Lockyer  shall  have  but  one  son  that  shall  live  to  attain  the  said  age,  then 

1  give  the  same  unto  such  only  son,  his  heirs  and  assigns  for  ever." 

The  testator  died  on  the  23d  of  October  1734,  leaving  the  said  Thomas  Lockyer 
his  brother  his  heir  at  law,  and  Joseph  Tolson  Lockyer  and  John  Lockyer,  the  two 
sons  of  Thomas  Lockyer,  living  at  the  time  of  his  decease,  and  who  were  the  only 
issue  of  the  said  Thomas  Lockyer.  John  Lockyer,  the  younger  son,  died  on  the  6th 
of  June  1751,  under  twenty-one  years  of  age.  Joseph  Tolson  Lockyer  married  Maria 
Perry,  the  lessor  of  the  plaintifJF,  on  the  20th  of  February  1752,  and  on  the  26th  of 
September  1759  made  his  will  in  the  following  words:  "All  such  worldly  estate,  of 
what  nature  or  kind  soever,  whether  in  possession,  remainder,  or  reversion,  that  I 
shall  die  seised  or  possessed  of,  interested  in,  or  entitled  to,  invested  in,  or  shall 
belong  to  me  at  my  decease,  wheresoever  or  howsoever,  in  any  manner  or  wise,  I  do 
give,  devise,  and  bequeath,  and  every  part  and  parcel  thereof,  fully,  wholly,  and 
absolutely,  unto  my  wife  Maria  Lockyer,  to  be  by  her,  her  executors,  administrators, 
and  assigns,  peaceably  and  quietly  held,  occupied,  and  enjoyed  for  ever,  free  from  the 
claims  or  demand  of  any  other  person  or  persons  whatever  out  of,  from,  or  to  the 
same,  or  any  part  thereof." 

Joseph  Tolson  Lockyer  died  in  March  1765.  Thomas  Lockyer,  the  father  of 
Joseph  Tolson  Lockyer,  entered  into  possession  of  the  premises  on  the  death  of  John 
Lockyer,  the  original  testator,  and  continued  in  possession  till  his  death  in  1785,  when 
the  defendants  obtained  possession. 

This  cause  was  argued  in  Michaelmas  term  1787,  by  Lawrence,  Serjt.,  for  the 
lessor  of  the  plaintiff,  and  Bond,  Serjt.,  for  the  defendants ;  and  in  Easter  term  last 
by  Le  Blanc,  Serjt.,  [32]  for  the  lessor  of  the  plaintiff,  and  Rooke,  Serjt.,  for  the 
defendants. 

Ou  behalf  of  the  lessor  of  the  plaintiff  it  was  contended,  that  this  was  a  vested 
interest  in  Joseph  Tolson  Lockyer,  though  it  was  subject  to  be  devested  by  the  birth 
of  another  son  of  Thomas  Lockyer.     Bwaston's  case,  3  Rep.   19.     Taylor  v.  Biddal, 

2  Mod.  289.  Echvards  v.  Hammond,  3  Lev.  132.  Stacker  v.  Edwards,  2  Shower,  398. 
Gibson  V.  Lard  Mountfort,  1  Vezey,  485.     Goodright,  on  demise  of  Larmer,  v.  Searle  et  Ux., 

2  VVils.  29.  Pclham  v.  Gregory,  5  Browne's  Cas.  in  Pari.  435.  If  it  were  a  vested 
interest,  it  was  clearly  devisable. 

But  supposing  it  to  be  only  a  possibility,  it  is  in  that  case  also  devisable.  A 
possibility  is  transmissible.     It  may  be  assigned  by  commissioners  of  a  bankrupt. 

3  P.  Wms.  132.  A  fine  will  pass  it.  3  P.  Wms.  372.  Vick  v.  Edivards.  PoUexfen,  54. 
Weale  v.  Lower.     It  is  also  descendible.     2  Ventr.  347.     1  P.  Wms.  566. 

If  then  it  be  transmissible,  assignable,  and  may  descend,  there  can  be  no  reason 
why  it  should  not  also  be  devised.  The  Statute  of  Wills  (27  H.  8,  c.  10,  s.  11)  has 
the  word  "  hereditaments " ;  but  whatever  is  transmitted  from  the  ancestor  to  the 
heir  is  an  hereditament,  as  the  heir  does  not  take  by  purchase,  but  by  descent. 
That  a  possibility  is  in  truth  devisable,  is  determined  by  the  case  of  Selwin  v.  Selwin, 
1  Black.  222,  and  lioe,  on  demise  of  Noden,  v.  Griffith,  id.  605,  which  rule  Blackstone 
has  adopted  in  his  Commentaries  (vol.  ii.  p.  290). 

For  the  defendants  it  was  argued, 

1.  That  this  was  not  a  vested  interest  in  Joseph  Tolson  Lockyer,  (since  during  the 
life  of  the  father  another  younger  son  might  be  born,)  but  was  only  a  possibility. 
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That  if  it  were  vested,  yet  the  ejectment  was  barred  by  the  Statute  of  Limitations; 
for  after  Joseph  had  attained  the  age  of  twenty-one,  the  interest  of  the  father  in  the 
mansion-house  ceased,  and  his  possession  was  from  that  time  adverse ;  but  that 
possession  continued  above  twenty  years. 

2.  That  being  a  possibility,  it  was  not  devisable.  Descendible  and  devisable  are 
not  convertible  terras.  A  light  of  entry  may  descend,  but  cannot  be  devised.  A 
possibility  at  common  law  was  not  assignable.  Shep.  Touchst.  238,  414.  Moore,  806. 
[33]  Popham,  5.  And  is  only  assignable  on  a  bankruptcy,  by  virtue  of  the  statute  (13 
Eliz.  c.  7),  which  says,  "whatever  the  bankrupt  may  depart  withal;"  but  as  he  may 
release  a  possibility,  he  may  depart  with  it.  A  fine  levied  of  it  operates  only  by 
estoppel  against  the  cogiiizor.  The  possibility  of  a  term  may  be  devised,  it  being 
holden,  that  as  the  remainder  of  a  term  must  go  to  the  executor,  he  takes  it  as  a 
trustee  for  the  devisee.  JFind  v.  Jekyl,  1  P.  Wms.  572.  But  in  that  very  case  it  is 
expressly  said  by  the  Chancellor,  that  a  man  cannot  devise  a  fee  simple,  which  he 
has  not  at  the  time  of  making  the  will.  In  pleading  a  devise,  it  is  stated  that  the 
testator  was  seised,  but  he  cannot  be  seised  of  a  mere  possibility.  The  Statute  of 
Wills  puts  a  devise  on  the  same  footing  with  a  conveyance,  but  a  mere  possibility 
cannot  be  the  subject  of  a  grant.  A  contingent  freehold  interest  was  never  considered 
in  the  law  as  being  devisable,  till  it  was  so  considered  by  Lord  Mansfield  in  Selwin  v. 
Selwin.  But  the  decision  of  the  Court  in  that  case  was  founded  on  the  bargain  and 
sale,  and  recovery,  being  all  one  conveyance.  Wright  v.  Wright,  1  Vezey,  409.  Fitz- 
gibbon,  236.  Banter  v.  Cuke,  1  Salk.  237.  Bishop  v.  Fountain,  3  Lev.  427.  Pheasant 
V.  Pheasant,  2  Ventr.  340.     1  Roll.  Abr.  609. 

3.  Supposing  this  to  have  been  a  devisable  interest,  it  did  not  pass  by  the  will  of 
Joseph  Tolson  Lockyer,  not  being  specifically  named. 

Cur.  advis.  vult. 

In  this  term  the  following  judgment  of  the  Court  was  delivered  by 

Lord  Loughborough. — Three  questions  have  been  made  in  this  case.  1.  Whether 
there  was  a  vested  interest  in  Joseph  Tolson  Lockyer?  2.  Whether,  if  it  were  con- 
tingent, it  was  devisable'?  3.  Whether  it  passed  by  the  will  of  .Joseph  Tolson 
Lockyer  ? 

The  discussion  of  the  first  question  is  unnecessary ;  for  taking  it  to  be  a  springing 
contingent  executory  use  in  Joseph,  we  are  all  of  opinion  that  it  was  devisable,  and 
passed  b}'  bis  will. 

The  case  of  Selwin  v.  Selwin  has  determined  this  point :  and  we  think  ourselves 
bound  by  that  determination,  confirmed  as  it  is  by  the  case  of  Moor  et  Ux.  v.  Hawkins 
([2  Eden's  Cases  in  Chancery,  342,  S.  C.]),  in  Chancery,  before  Lord  Northington,  in 
the  year  1765,  which  was  this: 

[34]  "James  Grubb  devised  all  his  real  estates,  in  trust  for  his  son  James,  and  if 
he  should  die  without  issue  under  age,  then,  that  all  his  estates  should  go  to  Cochran, 
his  heirs  and  assigns." 

Cochran  devised  "  all  the  estates  whereof  he  was  seised  in  possession,  remainder 
or  reversion  to  the  plaintiff,  and  died  in  the  lifetime  of  James  Grubb  the  son,  who 
afterwards  died  under  twenty-one  and  without  issue." 

On  a  bill  brought  by  the  devisee  of  Cochran,  a  question  was  made,  whether  the 
possibility  given  to  Cochran  was  devisable  1  Lord  Chancellor  said,  "I  have  never  had 
any  doubt,  since  I  was  twenty-five  years  old,  but  that  these  contingent  interests  were 
devisable,  notwithstanding  some  old  authorities  to  the  contrary.  I  sent  the  question 
however  into  the  King's  Bench  in  the  ease  of  Selwin  v.  Selwin  for  the  satisfaction  of 
the  parties,  and  the  certificate  of  the  Judges  in  that  case  implies,  I  think,  that  they 
agreed  with  me  in  this  opinion."  Upon  which  the  Solicitor  General  de  Grey,  and 
Mr.  Skynner  waived  all  further  argument  on  the  other  side,  and  Lord  Northington 
added,  "This  argument  is  properly  withdrawn,  as  the  point  is  settled  and  ought  not 
to  be  shaken.     It  is  a  liberal  and  right  determination." 

On  these  authorities  therefore  we  give 

Judgment  for  the  lessor  of  the  plaintiff. 

Rooke  then  moved  to  stay  the  postea,  till  the  event  of  a  writ  of  error  which  the 
defendants  meant  to  bring,  should  be  known.  This  was  granted  on  condition  that 
they  should  undertake  to  account  for  the  mesne  profits  from  the  day  of  the  demise. 


1  H.  BL.  35.  NOBLE    V.  KING  23 

Noble  against  King  and  Smith.     1788. 

In  an  action  against  executors  in  their  own  right,  on  a  covenant  for  good  title  and 
quiet  enjoyment  against  any  person  or  persons  whatever,  contained  in  an  assign- 
ment of  a  lease  of  the  testator  by  way  of  mortgage,  the  declaration  must  shew  a 
breach  by  some  act  of  the  covenantors,  [or  that  the  evictor's  title  commenced  prior 
to  the  assignment  made  by  them]  (ay. 

This  was  an  action  of  covenant  brought  against  the  defendants  in  their  own  right, 
(who  were  executors  of  one  Joseph  King),  for  a  breach  of  the  following  covenant 
contained  in  the  assignment,  by  way  of  mortgage  of  a  lease  belonging  to  the  testator  : 

"  And  further,  that  for  and  notwithstanding  any  act,  deed,  matter,  or  thing  what- 
soever, had,  made,  or  done,  by  the  said  Mary  King  and  Samuel  Smith,  or  either  of 
them,  the  said  [35]  therein  before  recited  and  assigned  indenture  of  lease  is  a  good 
and  suflBcient  lease,  valid  in  law,  and  the  term  of  years  thereby  created  is  not  forfeited, 
surrendered,  or  otherwise  determined,  or  become  void  or  voidable.  And  also,  that 
they  the  said  Mary  King  and  Samuel  Smith,  have  not  nor  hath  either  of  them,  at  any 
time  or  times,  since  the  decease  of  the  said  Joseph  King,  made,  done,  or  committed, 
or  wittinglv  or  willingly  suffered  any  act,  matter,  or  thing,  whereby,  or  by  reason  or 
means  whereof  the  said  piece  or  parcel  of  ground,  and  the  messuage  or  tenements, 
shop  and  premises,  or  the  term  of  years  thereof  granted  as  aforesaid,  are,  or  is,  or 
shall  or  can  be  in  any  wise  incumbered  or  charged  in  title,  charge,  or  otherwise  how- 
soever. And  that  for,  and  notwithstanding  any  such  act,  they,  the  said  Mary  King 
and  Samuel  Smith,  or  one  of  them,  now  have  in  themselves,  herself,  and  himself,  good 
right,  full  power  and  lawful  and  absolute  title  and  authority,  to  bargain,  sell,  and  assign 
the  said  piece  or  parcel  of  ground,  and  the  messuages  or  tenements,  shop  and  premises 
thereon  erected,  with  their  and  every  of  their  appurtenances,  unto  the  said  John 
Noble,  his  executors,  administrators  and  assigns,  in  manner  and  form  aforesaid  :  and 
also  that  it  shall  and  may  be  lawful  to  and  for  the  said  .John  Noble,  his  executors, 
administrators  and  assigns,  from  time  to  time,  and  at  all  times  from  and  after  breach 
or  default  shall  happen  to  be  made  in  payment  of  the  said  sum  of,  &c.  and  lawful 
interest  for  the  same,  peaceably  and  quietly  to  enter  into  the  said  demised  premises, 
&c.  and  to  take  the  rents  and  profits,  &c.  (in  the  usual  way)  without  the  lawful  suit, 
let,  trouble  or  denial  of  or  from  the  said  Mary  King  and  Samuel  Smith,  or  either  of 
them,  their,  or  either  of  their  executors,  administrators,  or  assigns,  or  any  other  person 
or  persons  whomsoever." 

The  breach  assigned  was,  that  the  plaintiff  was  evicted  in  consequence  of  a  judg- 
ment in  ejectment,  obtained  by  one  John  Yates  having  lawful  title  to  the  premises. 

To  this  declaration  the  defendant  specially  demurred.  The  causes  of  demurrer 
were,  "That  it  does  not  appear  by  the  said  declaration,  that  the  said  John  V^ates 
therein  mentioned,  at  the  time  of  the  supposed  eviction  and  expulsion  therein  also 
mentioned,  or  at  any  time  before  or  since,  had  any  lawful  title  to  the  said  premises 
by,  from,  or  under,  the  said  Mary  and  Samuel,  or  either  of  them,  or  by  reason  or 
means  [36]  of  any  act,  matter,  or  thing  made,  or  committed,  or  wittingly,  or  willingly 
suffered  by  them  the  said  Mary  and  Samuel,  or  either  of  them,  &c." 

.Joinder  in  demurrer. 

This  was  argued  in  Easter  term  by  Runnington,  Serjt.,  in  support  of  the  demurrer, 
who  contended,  1st.  That  executors  can  only  be  understood  to  covenant  against  their 
own  acts;  the  words  therefore,  "any  other  person  or  persons  whomsoever  must  be 
restrained  to  persons  claiming  under  them"(a)^. 

2d.  That   it  does  not  appear,  that  Yates's  title  commenced  by  any   act  of  the 

(o)'  [But  where  from  the  special  circumstances  of  the  case  it  can  be  gathered  that 
the  person  evicting  had  a  lawful  title  not  derived  from  the  plaintiff,  it  is  sufficient 
after  verdict,  though  there  is  no  express  allegation  of  that  fact,  Campbell  v.  Leivis, 
3  B.  &  A.  392.  So  it  is  sufficient  if  it  be  stated  that  the  title  of  the  party  evicting 
accrued  to  him  before  or  at  the  date  of  the  conveyance  to  the  plaintiff,  or  that  his 
title  was  under  the  defendant.  Foster  v.  Pierson,  4  T.  R.  617.  Hodgson  v.  East  India 
Company,  8  T.  R.  278.     2  Saund.  181  a.  notes.     5th  edit.] 

{af  Shep.  Touchst.  c.  7,  p.  163,  fol.  edit.— 1  Burr.  287.  3  Burr.  1640.  Aleyn, 
27.     Aleyn,  41.     Term  Rep.  B.  R.,  vol.  i.  310,  672. 
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defendants,  or  prior  to  the  assignment  made  by  them  to  the  plaintiflF,  who  might 
therefore  have  been  evicted  by  means  of  some  act  done  hy  himself  since  the  assignment. 

Le  Blanc,  Serjt.,  contr^.  This  is  an  express  covenant  for  quiet  enjoyment,  and  was 
intended  to  go  farther  than  the  usual  covenants  by  executors.  The  words  cannot  be 
restrained,  for  the  prior  covenants  against  their  own  acts  were  sufficient  to  protect 
the  plaintiff  to  that  extent.  This  therefore  is  an  additional  covenant.  In  the  case 
of  JFoodrqffe  v.  Ghcemcood,  Cro.  Eliz.  517,  a  covenant  of  this  kind  was  taken  against 
the  covenantor ;  and  in  Moimtfard  v.  Cateshy,  Dyer,  328,  the  same  doctrine  is  laid  down, 
though  that  was  assumpsit  for  quiet  enjoyment,  &c.  against  all  persons,  cfec.  It  was 
there  holden  that  the  undertaking  extended  to  a  trespasser,  and  though  in  Vaughan, 
120,  that  part  of  the  case  is  denied,  and  it  is  said  that  the  warranty  only  related  to 
one  having  legal  title,  still  that  case  applies  to  the  present. 

As  to  the  second  objection,  it  was  not  material  to  state  in  the  declaration,  that 
Yates's  title  was  paramount  to  that  of  the  plaintiff — the  defendants  ought  to  have 
pleaded  it,  after  verdict  this  objection  would  not  prevail,  and  is  not  now  a  cause  of 
demurrer. 

Cur.  adv.  vult. 

In  this  term,  on  the  second  point  made  by  Runnington,  the  Court  gave 

Judgment  for  the  defendants. 

Adair,  Serjt.,  then  moved  to  amend  the  declaration,  which  the  Court  refused,  on 
the  ground  that  they  would  not  interfere  [37]  to  assist  the  plaintiff  in  an  action  brought 
against  executors  in  their  own  right,  who  appeared  only  to  have  acted  in  the  disposition 
of  the  testator's  effects. 

John  Coope,  Joseph  Coope,  William  Jesser  Coope,  Charlesson,  Piercy  the 
Elder,  Piercy  the  Younger,  Pritzler,  and  Brown,  against  Eyre,  Atkinson, 
Walton,  Hattersley,  Stephens,  and  Pugh.     1788. 

A.  B.  C.  and  D.  enter  into  an  agreement  to  purchase  goods  in  the  name  of  A.  only, 
and  to  take  aliquot  shares  of  the  purchase ;  but  it  does  not  appear  that  they  are 
jointly  to  resell  the  goods.  On  failure  of  A.  the  ostensible  buyer,  B.  C.  and  D.  are 
not  answerable  to  the  seller  as  partners  with  A.  ([See  JFaugh  v.  Carver,  post,  vol.  ii. 
p.  235,  and  the  note  there.]) 

This  was  an  action  brought  by  the  owners  of  a  Greenland  ship  called  the  "  Earl  of 
Chatham,"  against  the  defendants,  on  an  agreement  to  purchase  oil,  the  cargo  of 
the  ship. 

The  declaration  stated,  that  on  the  29th  of  August,  1786,  the  plaintiffs  sold  the 
cargo  to  the  defendants,  at  the  rate  of  201.  per  tun,  to  be  received  as  soon  as  it  was 
boiled  and  ready.  That  by  way  of  collateral  security,  two  bills  of  exchange  were 
deposited  in  the  hands  of  the  plaintiffs,  one  of  which  was  accepted  by  defendants  Eyre, 
Atkinson  and  Walton.  That  the  sale  being  so  made,  and  it  being  expected  that  the 
defendants  would  not  take  away  the  oil  pursuant  to  the  terms  of  the  sale,  it  was 
afterwards  agreed  between  the  plaintiffs  and  defendants,  by  the  name  of  Benjamin. 
Eyre  and  Co.  "  that  the  plaintiffs  should  keep  the  oil  in  their  possession  till  the  Ist 
of  January  following;  and  if  the  defendants  did  not  pay  for  it  on  or  before  that 
day,  the  plaintiffs  were  to  be  at  liberty  to  authorize  the  broker  to  resell  it  at  the  best 
price  he  could  get ;  and  if,  upon  such  resale,  the  oil  should  not  produce  201.  per  tun 
with  all  charges,  &c.  the  plaintiffs  were  to  deduct  the  difference  of  the  price  out  of 
the  bills  i^laced  in  their  hands  as  a  collateral  security."  That  the  defendants  neither 
paid  for  nor  took  away  the  oil;  whereupon  the  plaintiffs  authorized  the  broker  to 
resell  it.  That  the  deficiences  upon  the  resale  amounted  to  40001.  besides  brokerage, 
&c.  1001.  That  the  bill  of  exchange  accepted  by  the  defendants,  was  presented  to 
them  for  payment,  and  refused. 

Second  count.  Sale  to  defendants  ;  their  refusal  to  pay  or  take  the  oil.  Resale 
at  a  loss  of  4001.  and  expences  1001.  There  were  also  the  common  counts — 
damages  30001. 

[38]  Plea,  general  issue,  by  all  the  defendants  except  Eyre,  who  suffered  judgment 
by  default,  with  notice  that  damages  would  be  assessed  against  him  according  to  the 
event  of  the  cause.  Before  the  action  was  brought  Eyre  and  Co.  had  become 
bankrupts. 
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This  was  tried  at  the  sittings  after  last  Hilary  term,  before  Lord  Loughborough  by 
a  special  jury,  when  it  appeared,  that  on  the  24th  of  August,  the  defendants,  Eyre  for 
himself  and  partners  (who  were  Atkinson  and  Walton,  general  merchants)  Hattersley 
for  himself  and  Stephens,  who  were  oil  merchants,  and  Pugh  for  himself  and  son  (a)', 
who  were  also  oil  merchants,  agreed  to  purchase  jointly  as  much  oil  as  they  could 
procure,  on  a  prospect  that  the  price  of  that  commodity  would  rise.  That  Eyre  should 
be  the  ostensible  buyer,  and  the  others  share  in  his  purchase  at  the  same  price  which 
he  might  give.  Hattersley  and  Co.  were  to  have  one-fourth,  Pugh  one-fourth,  and 
Eyre  and  Co.  the  remaining  moiety.  That  they  bought  large  quantities  of  oil 
belonging  to  other  shipi,  and  other  traders  besides  the  plaintiffs,  in  the  name  of  Eyre 
and  Co.  That  Hattersley  and  Pugh  occasionally  came  forwards  and  gave  directions 
as  to  the  delivery  of  the  oils,  and  otherwise  interfered  in  the  transaction,  and  also 
made  many  declarations,  "  that  they  were  all  jointly  interested  in  the  different  purchases, 
and  that  there  was  a  general  concern  between  them  "  (a).^ 

[39]  On  the  part  of  the  defendants,  it  was  insisted  on  at  the  trial,  that  the  contract 
for  sale  was  made  between  the  plaintiffs  and  Eyre  and  Co.  only,  and  that  the  agree- 
ment which  the  defendants  entered  into  between  themselves,  was  only  a  sub-contract, 
and  did  not  constitute  a  partnership.  Lord  Loughborough,  after  declaring  his  opinion 
(that  as  the  defendants  did  not  appear  to  have  been  jointly  concerned,  farther  than 
the  purchase  of  the  oil,  thef  had  not  such  a  joint  interest  in  the  profits  and  loss  as  the 
law  made  necessary  to  a  partnership),  directed  a  verdict  to  be  found  for  them,  which 
was  accordingly  done. 

Marshall,  Serjt.,  having  obtained  a  rule  to  shew  cause,  why  a  new  trial  should  not 
be  granted  on  the  misdirection  of  the  Judge,  in  Easter  term. 

Bond  and  Le  Blanc,  Serjts.  shewed  cause.  The  only  question  is  whether  the  three 
houses  jointly  contracted  with  the  owners  of  the  ship,  so  as  to  make  them  partners'? 
This  could  not  be,  since  in  order  to  make  men  partners,  they  must  either  pledge  their 
joint  credit,  or  be  equally  interested.  Now  the  credit  was  here  given  to  Eyre  and  Co. 
alone,  and  the  shares  of  the  purchase  were  unequally  divided.  Whether  it  be  a  secret 
or  avowed  partnership,  the  principle  is  the  same;  the  parties  must  be  possessed  like 
joint  tenants  per  my  et  per  tout;  each  must  be  interested  in  the  whole,  and  have  a 
right  of  survivorship.  But  if  Eyre  and  his  partners  had  died,  Hattersley  and  Pugh 
could  have  had  no  claim  to  their  shares  of  the  purchase,  which  would  have  vested  in 

(ay  The  son  died  before  the  action  was  brought. 

(a)-  The  evidence  as  to  this  point  was  in  substance  as  follows : 

Garforth,  the  broker,  proved  the  contract  signed  by  Eyre  for  himself  and  Co. — 
General  orders  from  Eyre  only,  to  purchase  any  quantity  of  oil  which  might  offer— 
Hattersley  and  Pugh  told  him  they  were  to  have  a  part  of  what  was  purchased  in  the 
firm  of  Eyre  and  Co.  and  that  they  were  jointly  concerned.  They  went  to  receive  a 
cargo  sold  by  Thwaites  at  Blackwall.  Thwaites,  who  had  also  sold  oil  to  the  defen- 
dants, proved  that  Hattersley  said,  "  It  is  all  the  same  whether  Eyre  or  I  buy  it — it 
is  the  same  concern  ;  "  and  that  Pugh  said,  "  Hattersley  and  I  am  concerned  ;  "  that 
they  attended  to  see  the  oil  gauged.  Strickland,  who  had  the  care  of  Greenland  Dock, 
proved  that  Hattersley  and  Pugh  said,  "  We  have  purchased  your  oil."  That  on 
failure  of  Eyre  and  Co.  Pugh  sent  an  order  not  to  deliver  the  oil  of  the  ship  "  Britannia." 
which  had  been  purchased  by  Eyre  and  Co.  and  had  the  cellars  locked. 

Kilbington  sold  oil  to  Eyre  and  Co.  by  Garforth  the  broker,  delivered  to  Hattersley, 
who  gave  in  payment  a  bill  accepted  by  Eyre  and  Co.  and  his  own  note  to  indemnify 
the  witness  in  making  an  indorsement. 

Captain  Hastings  sold  oil  to  Eyre  and  Co.  by  the  same  broker,  for  which  Pugh 
signed  an  agreement. 

Captain  Dowson  also  sold  oil  by  Garforth  to  Eyre  and  Co.  for  which  Pugh  gave  a 
receipt;  and  being  asked  whether  the  buyers  were  responsible  persons,  told  the  witness 
that  he  was  safe,  saying,  "  I  am  concerned,  Hattersley  is  concerned,  and  there  is  a  house 
at  Norwich  which  can  buy  us  all."  Pugh  afterwards  repeated  this  in  the  presence  of 
Hattersley,  who  acknowledged  it  to  be  true. 

Phelps  proved  that  he  was  agent  to  sell  oil  for  a  Mr.  Yeomans,  and  not  trusting  to 
Eyre  only,  whom  he  considered  as  a  mere  speculator,  required  the  names  of  the  others 
concerned  to  be  given  in,  upon  which  Garforth  the  broker  gave  in  the  names  of 
Hattersley  and  Co. 
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their  executors.  The  plaintiffs  only  contracted  with  Eyre  and  Co.,  there  was  no  privity 
between  them  and  the  other  defendants. 

If  a  lessee  makes  an  under-lease,  the  landlord  cannot  sue  the  sub-lessee  for  his  rent. 
If  a  man  should  buy  a  set  of  horses  and  sell  a  pair  of  them,  the  buyer  of  the  pair 
would  not  be  liable  for  the  whole  set,  in  default  of  the  original  purchaser. 

In  Hoare  v.  Daices  (Dougl.  371),  and  Grace  v.  Smith  (2  Black.  998),  it  is  established 
as  essential  to  a  partnership,  either  that  there  should  be  a  contract  to  share  profit  and 
loss,  or  that  the  parties  should  offer  their  joint  credit  to  the  vendor.  In  Hoare  v.  Dawes, 
the  osten-[40]-sible  agent  was  alone  liable.  There  a  number  of  persons  employed  a 
broker  to  procure  others  to  join  in  the  purchase  of  tea ;  but  there  is  no  material 
difference  whether  a  broker  be  jointly  employed  to  make  a  purchase,  or  separately  to 
find  joint-purchasers. 

The  agreement  between  the  defendants  can  only  be  considered  as  a  sub- contract, 
and  not  of  such  a  nature  as  to  constitute  a  partnership. 

Adair,  Marshall  and  Runnington,  Serjts.,  in  support  of  the  rule,  admitted  that  a 
participation  of  profit  and  loss  was  necessary  to  constitute  a  partnership,  and  argued 
that  this  was  a  contract  of  that  nature.  Whether  the  agreement  be,  to  divide  the 
goods  themselves  at  a  given  time,  on  the  produce  on  the  sale  of  them ;  each  party 
runs  the  same  risk,  and  each  has  his  share  of  profits  and  loss,  either  in  the  increased 
or  decreased  value  of  the  goods,  or  the  increased  or  decreased  price  for  which  they 
might  actually  be  sold. 

The  defendants,  Hattersley  and  Pugh,  occasionally  permitted  their  tiaraea  and 
credit  to  be  used,  and  holden  out  as  persons  jointly  concerned  :  neither  of  them  could 
say  "  Non  hvsc  in  fd'dera  veni,"  while  the  speculation  promised  well,  and  they  feared 
that  the  whole  profit  would  belong  to  the  assignees  of  Eyre  and  Co.,  they  went  to 
Greenland  Dock,  to  secure  to  themselves  theii'  respective  shares  of  the  concern  ;  this 
was  holding  themselves  out  as  jointly  concerned  in  some  of  the  contracts :  but  if  they 
were  concerned  in  some,  they  were  so  in  all,  as  they  were  all  made  under  the  same 
order.  It  was  known  that  Eyre  had  several  other  persons  concerned  with  him,  other- 
wise he  could  not  have  gained  credit  to  so  large  an  amount ;  but  it  was  not  necessary 
that  the  vendors  should  know  who  the  private  partners  were  ;  they  gave  credit  to 
them  though  not  by  name.  The  broker  would  not  have  made  a  bargain  which  could 
not  be  fulfilled ;  he  knew  that  he  was  acting  for  responsible  persons.  But  it  shall 
not  be  in  their  power  after  three  months  have  elapsed,  by  their  own  act  to  convert  a 
partnership  into  a  mere  agreement.  In  the  ease  of  Ekhe  v.  Coe  (Cowp.  636),  the 
owners  of  a  ship  let  for  a  term  of  years  to  the  master,  who  covenanted  to  repair  her 
at  his  sole  expense,  were  held  liable  for  repairs,  though  the  ship-builder  supposed  the 
master  to  be  the  owner,  and  gave  credit  only  to  him. — The  firm  of  a  house  may  have 
a  different  mean-[41]-ing  according  to  the  nature  of  the  trade.  Eyre  and  Co.  as 
general  merchants  might  mean  Eyre,  Atkinson  and  Walton,  but  in  the  oil  trade  (which 
was  known  to  be  an  extraordinary  concern)  Eyre  and  Co.  meant  Eyre  and  the  other 
defendants,  because  they  were  all  concerned  together  in  the  oil  contracts.  It  is 
objected  that  this  is  not  a  partnership  but  only  a  sub-sale  or  sub-contract.  A  sub- 
contract is  a  secondary  contract  depending  upon  some  primary  and  antecedent  one. 
In  the  case  of  a  purchase,  of  goods,  it  means  a  subsequent  agreement  to  take  a  part  of 
what  has  been  previously  bought,  it  is  like  an  under-lease  of  lands.  But  a  previous 
agreement  to  share  in  an  intended  purchase  is  a  contract  of  partnership.  So  if  before 
a  lease  was  granted,  the  intended  lessee  were  to  agree  to  let  another  have  a  share  in 
the  concern,  that  could  not  be  regarded  as  a  sub-contract,  the  person  sharing  would  in 
such  case  be  deemed  a  co-lessee  in  equity,  and  would  be  liable  to  the  rent  and  cove- 
nants; for  qui  sentit  commodura,  seniire  debet  et  onus. — It  could  not  be  a  sub-sale 
to  Hattersley  and  Pugh,  because  each  was  to  have  a  share  on  the  same  terms  as  Eyre 
and  Co.  purchased.  But  Eyre  and  Co.  were  merchants,  and  merchants  never  buy  to 
sell  again  at  prime  cost.  Hattersley  and  Pugh  must  therefore  be  said  to  have  shared 
originally  in  these  bargains,  and  not  to  have  purchased  any  second  part  of  them. 
The  spirit  of  buying  and  selling  is  gain,  the  spirit  of  partnership  is  mutual  participation 
of  gain. 

It  is  also  objected,  that  the  relation  of  partners  does  not  exist  where  one  cannot 
bind  the  whole,  and  here  no  one  could  sell  all  that  was  bought. 

This  rule  is  right,  but  does  not  apply.  The  broker  did  not  buy  a  specific  lot 
for  each,  but  one  purchase  for  all.     Till  they  divided  it  therefore,  each  was  entitled  to 
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it  per  my  &  per  tout,  for  each  had  an  undivided  share.  As  Eyre  could  authorize 
the  broker  to  buy  the  whole,  so  could  he  authorize  him  to  sell  it.  Suppose  that 
Eyre  had  actually  sold  it,  neither  Hattersley  nor  Pugh  could  have  maintained  trover 
against  the  vendee  for  their  shares  ;  because  any  joint  owner  of  a  mere  personal 
thing,  may  sell  it,  and  the  vendee  will  have  a  good  title ;  the  co-proprietors  can  only 
call  upon  the  vendor  for  their  shares  of  the  purchase-money.  If  Eyre,  before  division, 
had  sold  the  whole  at  a  great  profit,  Hattersley  and  Pugh,  though  they  had  never 
advanced  any  money,  would  have  been  intitled  to  their  share  of  the  pro-[42]-fits, 
which  proves,  that  they  could  not  claim  as  sub-purchasers.  If  Hattersley  and  Pugh 
had  advanced  to  Eyre  their  respective  shares  of  the  purchase-money,  and  Eyre, 
instead  of  dividing  the  oil,  had  immediately  sold  it,  and  divided  1-5  or  20  per  cent, 
profit,  in  that  case  either  Hattersley  and  Pugh  must  have  received  usurious  interest, 
or  they  must  have  been  partners.  If  the  plaintiff's  had  refused  to  deliver  the  oil,  and 
Eyre  and  Co.  having  tendered  the  money,  had  brought  an  action  against  them  for  the 
non  delivery,  if  the  previous  agreement  with  Hattersley  and  Pugh  had  come  out  at 
the  trial.  Eyre  and  Co.  would  have  been  non-suited,  for  not  joining  with  Hattersley 
and  Pugh  as  plaintiffs.  But  if  Eyre  and  Co.  had  been  permitted  to  recover  in  such 
an  action  the  amount  of  the  improved  value  of  the  oil,  he  must  have  accounted  to 
Hattersley  and  Pugh  for  their  respective  shares  of  the  profits. 

But  if  Eyre  and  Co.  could  not  sell,  they  could  make  no  title  to  the  vendee,  ana 
then  Hattersley  and  Pugh  might  bring  trover  against  the  vendee  for  their  shares. 
But  their  shares  being  undivided,  the  vendee  might  have  pleaded  in  abatement,  that 
Eyre  and  Co.  ought  to  have  been  joined  as  plaintiffs,  and  if  they  had  been  joined,  the 
vendee  might  have  shewn  a  sale  from  some  one  of  the  joint  plaintiffs  and  non-suited 
them.  From  hence  it  follows,  that  all  the  defendants  had  a  joint  property  in  the 
goods  till  division,  that  any  one  of  them  therefore  in  possession  might  sell,  and  bind 
all  the  others,  and  consequently  that  they  were  partners. 

Cur.  advis.  vult. 

In  this  term  the  Judges  delivered  their  opinions  as  follow; — 

Gould,  J. — The  facts  of  the  present  case  are  shortly  these ;  the  defendants  and 
Eyre  and  Co.,  order  one  Garforth  a  broker  to  buy  quantities  of  oil. — The  defendants 
Hattersley  and  Co.  and  Pugh  and  Co.  were  to  have  for  their  respective  shares,  each 
one  fourth. — The  broker  buys  divers  ship-loads  ;  and  to  some  of  the  vendors,  the 
defendants,  during  the  treaty,  declare  it  to  be  a  common  concern  between  them  and 
Eyre  and  Co.,  in  whose  name  the  purchases  were  made. 

But  with  respect  to  the  plaintiffs,  the  purchase  was  made  singly  in  the  name  of 
Eyre  and  Co.,  without  any  notification  that  the  defendants  had  any  concern  in  it. 

These  purchases  were  made  on  speculation,  there  being  a  prospect  that  oil  would 
rise  in  price  ;  but  it  afterwards  fell,  and  [43]  then  the  defendants  contend  that  they 
are  not  liable  to  make  good  the  difference,  Eyre  and  Co.  having  failed. 

Upon  these  facts,  two  questions  arise,  1st,  whether  the  defendants  are  partners 
with  Eyre  and  Co.  1  2d,  if  not,  whether  they  are  to  be  deemed  joint-contractors  in 
the  purchase  for  Eyre  and  Co.  and  so  liable  for  the  whole? 

As  to  the  first,  I  think  they  cannot  be  considered  as  partners  with  Eyre  and  Co. 
in  this  purchase  from  the  plaintiffs.  Although  there  may  be  partnerships  in  many 
other  instances  besides  what  are  merely  commercial,  as  in  the  case  of  farms  rented  by 
several  persons  jointly,  and  of  partnerships  of  attorneys,  and  the  like,  yet  I  think  the 
tiue  criterion  is  as  stated  by  Mr.  J.  Blackstone,  in  the  case  of  Grace  and  Smith, 
"  Whether  they  are  concerned  in  profit  and  loss,"  and  the  same  doctrine  is  in  effect 
held  by  Chief  .Justice  de  Grey,  in  that  case. 

This  is  strongly  illustrated  by  Bloxam  and  Fmirdrinier  v.  Pell  and  Brooke,  in  B.  R 
which  was  cited  in  Grace  and  Smith.  It  there  was  agreed,  that  whether  the  sum  of 
money  was  a  fresh  loan,  or  left  in  the  hands  of  the  man  who  was  originally  concerned 
in  the  trade  in  partnership  with  the  person  advancing  or  leaving  the  money,  made  no 
difference. 

In  both  cases  the  money  was  left.  In  BloxMm's  case  he  was  to  have  (Ijesides 
interest)  2001.  per  annum,  as  and  in  lieu  of  his  share  of  the  profits,  and  to  have  the 
inspection  of  the  books. 

This  was  properly  held  to  continue  his  connection  as  a  partner,  and  excluded 
bim  from  being  at  liberty  to  set  himself  up  as  an  usurer. 

In  the  case  of  Gi-ace  and  Smith,  Smith  stipulated  to  have,  besides  interest,  an  annuity 
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of  3001.  per  annum,  but  not  a  word  to  refer  it  to  the  trade. — And  therefore  as  the 
jury  found  that  the  defendant  was  no  partner,  a  new  trial  was  refuseci,  and  Black- 
stone  lays  it  down,  that  the  supposition  of  its  being  usury  had  no  influence  on  the 
question. 

In  both  instances  the  annuities  were  limited  to  seven  years. 

It  was  held  in  both  the  cases,  that  the  inequality  of  the  concern  as  to  profit 
and  loss  was  immaterial  to  those  who  dealt  with  tbera,  however  it  might  be  a 
regulation  between  themselves. 

But  in  the  present  case  there  was  no  communication  between  the  buyers  as  to 
profit  or  loss.  Eich  party  was  to  have  a  distinct  share  of  the  whole,  the  one  to 
have  no  interference  with  [44]  the  share  of  the  other,  but  each  to  manage  his 
share  as  he  judged  liest.  The  profit  or  loss  of  the  one,  might  be  more  or  less  than 
that  of  the  other. 

In  this  light  I  am  of  opinion  there  is  no  foundation  for  the  Court  to  adjudge 
the  present  case  a  partnership ;  and  the  jury  having  found  for  the  defendants,  that 
there  is  no  reason  to  disturb  the  verdict. 

2d.  Whether  they  can  be  considered  as  joint  purchasers? 

I  think  it  would  be  attended  with  great  inconvenience  in  the  common  dealings 
between  man  and  man,  to  admit  that  position. — The  stipulation  is,  that  the  purchase 
should  be  made  as  for  Eyre  and  Co.  in  the  total,  and  each  is  to  have  a  separate 
and  distinct  part. — A  man  goes  into  Yorkshire  to  buy  as  many  horses  as  he  can 
collect,  or  a  limited  number,  and  agrees  with  a  friend  that  he  shall  have  two.  It 
surely  cannot  be  contended,  that  this  could  make  the  friend  a  joint  contractor  to 
subject  him  in  failure  of  the  other,  to  pay  for  the  whole  l)argain  (a). 

So  in  a  familiar  case,  a  man  is  about  to  buy  a  tun  of  wine  and  agrees  that  a  friend 
shall  have  a  hogshead. 

And  I  think  the  case  of  Hoare  and  Dawes  is  strong  on  this  head  :  I  need  not  state 
the  case,  it  having  been  alreadj'  stated  several  times. 

Lord  Mansfield  holds  it  merely  "an  undertaking  with  the  broker  by  each  for  a 
particular  quantity,  no  undertaking  by  one  to  advance  money  for  the  other,  not  to 
share  with  one  another  in  profit  or  loss. 

"It  would  be  most  dangerous  if  the  credit  of  a  person  who  engages  for  a  40th 
part  (for  instance)  should  be  considered  as  bound  for  the  39  others." 

This  doctrine  falls  in  exactly  with  my  ideas — I  think  cases  of  this  nature  should 
stand  on  broad  lines — not  on  subtleties  and  refinements,  the  source  of  litigation  and 
disputes. 

Heath,  J. — The  question  for  the  determination  of  the  Court,  is  whether  the  con- 
tract made  with  the  plaintiffs  is  so  far  binding  on  the  defendants  Pugh,  Hattersley, 
and  Stephens,  as  to  make  them  liable  on  the  failure  of  Eyre  and  Co.  ? 

If  this  contract  may  be  considered  independently  of  the  other  contracts  given  in 
evidence,  there  could  be  little  doubt. — Eyre  and  Co.  employ  Garforth,  their  broker, 
to  buy  oil,  and  it  is  agreed  that  the  other  defendants  shall  have  aliquot  parts  when 
the  commodity  is  purchased. 

[45]  This  is  a  sub-contract — by  a  sub-contract  I  mean  a  contract  subordinate  to 
another  contract  made  or  intended  to  be  made  between  the  contracting  parties  on  one 
part,  or  some  of  them,  and  a  stranger.  Eyre  and  Co.  are  the  only  purchasers  known 
to  the  plaintifts ;  more  entire  credit  was  given  to  them  alone.  Pugh,  Hattersley,  and 
Stephens,  can  be  liable  only  in  the  event  of  a  concealed  partnership,  on  this  principle, 
"  that  the  act  of  one  partner  binds  all  his  co-partners,  on  account  of  the  communion 
of  profit  and  loss."  Iti  truth  they  were  not  partners,  inasmuch  as  they  were  only 
interested  in  the  purchase  of  the  commodity,  and  not  in  the  subsequent  disposition  of  it. 

(ffl)  ["  If  the  parties  agree  amongst  themselves  that  one  house  shall  purchase  the 
goods  and  let  the  other  have  an  interest  in  them,  that  other  being  unknown  to  the 
vendor,  in  such  a  case  the  vendor  could  not  recover  against  him  although  such  other 
person  would  have  the  benefit  of  the  goods  '  (per  Gibbs,  J.,  Young  v.  Uunter,  4  Taunt. 
583);  but  see  what  is  said  by  Lord  Ellenborough  in  Gouthivaite  v.  Duckworth,  12  East, 
426.  "If  all  agree  to  share  in  goods  to  be  purchased,  and  in  consequence  of  that 
agreement  one  of  them  go  into  the  market  and  make  the  purchase,  it  is  the  same  for 
this  purpose  as  if  all  the  names  had  been  announced  to  the  seller,  and  therefore  all 
are  liable  for  the  value  of  them."] 
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Great  reliance  has  been  placed  on  this  being  a  joint  concern  and  a  joint  speculation. 
It  is  so  between  the  defendants,  but  the  contracts  made  with  the  other  vendors 
are  different.  A  contract  made  between  A.  and  B.  cannot  be  given  in  evidence  to 
explain  a  contract  made  between  A.  and  C. — It  is  res  inter  alios  acta  (a).  In  fact  the 
defendants  have  pledged  themselves  explicitly  with  other  persons  in  a  different  manner. 
The  contracts  made  with  the  other  merchants,  are  not  admissible  evidence  in  this 
cause,  except  to  prove  a  fraud,  if  the  facts  had  gone  that  length  ;  namely  that  the 
house  of  Eyre  and  Co.  as  a  failing  house,  was  to  stand  forwards  in  order  to  protect 
the  other  defendants,  who  by  such  means  might  have  the  benefit  of  the  speculation  if 
it  proved  fortunate,  without  sustaining  any  loss  in  the  event  of  its  failing.  No  such 
evidence  has  been  adduced  :  on  the  contrary,  it  appears  that  the  objection  made  by 
the  other  vendors  to  the  firm  of  Eyre  and  Co.  was,  "  that  they  were  unknown  and 
new  in  the  trade." 

If  Pugh,  Hattersley,  and  Stephens  had  authorized  the  broker  to  purchase  aliquot 
shares  for  them,  this  case  would  have  resembled  that  of  Hoare  v.  Dawes,  the  doctrine 
of  which  is  confirmed  by  a  passage  in  the  Digest,  lib.  17,  tit.  2,  Pro  Socio,  §  33, 
"  Qui  nolunt  inter  se  contendere,  solent  per  nuntium  rem  emere  in  commune,  quod  a 
societate  longe  remotum  est." 

No  detriment  from  this  decision  can  arise  to  trade,  or  affect  the  credit  of  merchants  ; 
for  it  behoves  every  contracting  party  to  consider  the  responsibility  of  the  persons 
with  whom  he  contracts,  and  he  has  also  the  resource  of  a  dormant  partnership,  if  any 
such  exist  and  can  be  proved.  For  these  reasons  I  am  of  opinion  that  the  rule  ought 
to  be  discharged. 

Wilson,  J.  I  am  so  unfortunate  as  to  differ  in  opinion  from  the  rest  of  the  Court 
on  the  present  question. 

[46]  The  contract  was  actually  made  between  the  plaintiffs  and  Eyre  and  Co., 
but  if  the  other  defendants  were  jointly  concerned  in  it,  they  ought  to  be  responsible, 
as  much  as  if  they  had  personally  contracted.  That  they  were  so  concerned  suflacieutly 
appears  from  the  contracts  with  the  other  merchants,  and  their  own  declarations ; 
these  I  think  were  proper  to  be  given  in  evidence,  being  against  themselves,  to  which 
evidence  the  verdict  was  contrary. 

The  defendants  were  all  concerned  in  a  general  speculation.  There  was  an  original 
agreement  between  them  to  purchase  as  much  oil  as  they  could  procure.  Of  what 
nature  that  agreement  was,  there  is  no  evidence  precisely  to  prove,  no  witness  having 
been  present  when  it  was  concluded.  It  might  have  been  such  as  would  have  made 
them  jointly  answerable,  or  it  might  not.  How  then  are  we  to  collect  what  it  was^ 
Surely  from  the  declarations  of  the  parties  themselves. 

Thwaites'  evidence  proves  that  Hattersley  said  "  It  is  all  the  same  whether  Eyre 
or  I  buy  it,  it  is  the  same  concern."  This  shews  it  was  not  a  sub-contract.  If 
Hattersley  had  bought  the  oil  himself,  he  would  have  been  a  contractor  with  Thwaites  ; 
and  when  he  who  knew  what  the  agreement  was  between  the  defendants,  declares  it 
to  be  the  same  thing  whether  he  or  Eyre  bought  it,  he  puts  himself  expressly  in  the 
place  of  an  original  contractor  ;  the  Court  then  cannot  say  that  he  was  a  sub-contractor. 
This  declaration  was  before  the  purchase  of  the  cargo  of  the  "Earl  of  Chatham,"  on 
which  the  action  is  brought. 

Kilbington,  the  keeper  of  Greenland  Dock,  proved  that  Hattersley  and  Pugh  both 
said  to  him  "we  have  purchased  your  oil."  This  was  a  direct  avowal  of  their  having 
jointly  contracted,  which  was  not  done  with  a  view  to  strengthen  the  credit  of  Eyre 
and  Co.  being  after  the  purchase  was  made. 

When  Captain  Dowson  expressed  some  doubts  whether  Eyre  and  Co.  to  whom  he 
had  also  sold  his  oil,  were  able  to  pay  him,  Pugh  who  received  it,  told  him  "you  are 
safe  "  and  declared  that  "  he  was  concerned,  and  Hattersley  was  concerned,  and  a 
house  at  Norwich  who  could  buy  them  all."  Now  if  they  were  sub-contractors,  this 
declaration  was  not  true.  How  could  their  sub-contract  make  the  vendor  safe"? 
Here  then  is  clearly  a  direct  acknowledgment  of  their  being  original  contractors. 
The  evidence  also  of  the  broker  shews  that  they  all  originally  cou-[47]-tracted  ;  he 
delivered  accounts  to  them,  and  informed  Hattersley  and  Pugh  how  matters  went  on. 
In  one  instance  he  was  so  conscious  of  their  being  jointly  concerned,  that  he  gave  in 

(a)  Vide  Saville  v.  Robertson,  i  T.  R.  725. 
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their  names  as  such  to  the  agent  of  Yeomans,  who  would  not  otherwise  have  given 
credit  to  the  name  of  Eyre  and  Co. 

Upon  failure  of  Eyre  and  Co.,  Hattersley  and  Pugh  gave  orders  to  the  keeper  of 
the  dock,  not  to  give  up  the  oil  remaining  in  the  dock  in  the  name  of  Eyre  and  Co., 
and  took  it  as  their  own.  Now  they  could  have  had  no  right  to  do  this  if  they  had 
been  only  sub-contractors.  Admitting  that  after  goods  are  delivered,  there  cannot 
be  such  a  participation  of  profit  and  loss  as  will  make  a  partnership  unless  the  parties 
originally  contracted,  yet  their  dividing  the  goods,  and  each  taking  his  share,  after 
delivery,  will  be  good  evidence  of  an  original  contract.  Whether  the  conti-act  were 
joint  or  separate,  nothing  done  subsequent  can  alter  the  nature  of  it,  but  there  may 
be  subsequent  evidence  to  prove  of  what  nature  it  was. 

In  Grace  v.  Smith  (1  Black.  998)  the  terms  of  the  contract  were  stated.  If  the 
terms  of  this  contract  had  been  stated,  we  might  have  judged  of  the  responsibility  of 
the  defendants ;  but  not  being  stated,  we  must  receive  their  own  acknowledgments  of 
responsibility. 

In  Hoare  v.  Daioes  (Dougl.  371),  the  question  was  not  between  the  buyer  and  seller ; 
the  East  Indian  Company  were  the  sellers,  and  the  money  must  have  been  paid  before 
the  delivery  of  the  goods.  In  that  case  there  was  no  agreement  between  the  defen- 
dants, but  here  the  declarations  of  the  parties  themselves  are  strong  evidence  of  an 
original  joint  contract.  They  who  best  knew  what  their  contract  was,  have  declared 
it  to  be  joint,  and  we  cannot  say  it  was  separate.  Being  acknowledged  to  be  joint  in 
many  instances,  we  must  take  it  to  be  so  in  all. 

Claverinrj  v.  IFedey  (3  P.  Wms.  402)  does  not  apply  to  the  present  case,  being  on 
the  covenants  of  a  lease,  which  only  bound  the  parties  to  them.  Here  all  the  defendants 
were  interested  in  the  subject-matter. 

It  has  been  said  that  as  the  credit  was  given  to  Eyre  and  Co.  only,  the  vendors 
could  not  be  injured,  if  Eyre  and  Co.  only  were  liable.  But  this  argument  goes  to 
prove  that  no  dormant  partner  would  be  answerable  for  the  act  of  the  ostensible 
agent. 

I  am  therefore  of  opinion  that  a  new  trial  ought  to  be  granted. 

[48]  Lord  Loughborough. — The  first  impression  on  my  mind  was  against  the 
defendants,  but  in  the  course  of  the  trial  my  opinion  changed,  and  I  thought  they 
were  not  liable  as  partners;  I  still  continue  to  think  so,  and  consequently  that  the 
verdict  was  proper. 

This  being  an  action  on  a  contract  of  sale,  the  vendor  can  have  no  remedy  against 
any  person  with  whom  he  has  not  contracted,  unless  there  be  a  partnership,  in  which 
case  all  the  partners  are  liable  as  one  individual.  It  has  been  justly  observed,  that 
a  secret  partnership  can  be  no  consideration  to  the  vendor  ;  though  for  reasons  of 
policy  and  general  expedience  the  law  is  positive  with  respect  to  the  secret  jjartner, 
that  when  discovered  he  shall  be  liable  to  the  whole  extent.  In  many  parts  of  Europe 
limited  partnerships  aie  admitted,  provided  they  be  entered  on  a  register;  but  the 
law  of  England  is  otherwise,  the  rule  being,  that  if  a  partner  shares  in  advantages, 
he  also  shares  in  all  disadvantages.  In  order  to  constitute  a  partnership,  a  communion 
of  profits  and  loss  is  essential.  The  shares  must  be  joint,  though  it  is  not  necessary 
they  should  be  equal.  If  the  parties  be  jointly  concerned  in  the  purchase,  they  must 
also  be  jointly  concerned  in  the  future  sale,  otherwise  they  are  not  partners.  The 
late  case  of  the  cotton  purchase  resembled  the  present,  so  far  as  the  several  parties 
were  each  to  take  aliquot  shares  ;  but  there  no  part  of  the  commodity  was  to  be  resold 
without  the  consent  of  all  concerned.  Here,  Eyre  was  a  mere  speculator,  and  the 
other  defendants  were  to  share  in  the  purchase,  but  were  not  jointly  interested  in  any 
subsequent  disposition  of  the  property.  Though  they  may  by  other  purchases  have 
concluded  themselves  as  to  some  particular  vendors,  yet  in  the  transaction  in  question 
there  was  not  that  communion  between  them  necessary  to  make  them  partners ;  their 
agreement  was  a  sub-contract,  which,  as  my  brother  Heath  observed,  may  be  executory  ; 
it  was  to  share  in  a  purchase  to  be  made.  The  seller  looked  to  no  other  security  but 
Eyre  and  Co. :  to  them  the  credit  was  given,  and  they  only  were  liable. 

Rule  discharged. 
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[49]    Fuller  against  Prentice.     1788. 

The  Court  will  not  grant  an  attachment  against  a  witness  for  not  obeying  a  subpcena 
to  attend  at  a  trial,  unless  the  whole  expenses  of  the  journey,  and  of  the  necessary 
stay  at  the  place  of  trial,  be  tendered  at  the  time  of  serving  the  subp(i?na(a)'. 

Adair,  Serjt.  moved  for  an  attachment  against  the  defendant,  who  lived  at  Brandon 
in  Suffolk,  for  not  appearing  in  obedience  to  a  subpcana,  to  give  evidence  in  a  cause 
tried  before  Lord  Loughborough,  at  the  sittings  after  last  Easter  term,  at  Westminster, 
on  the  following  affidavit,  namely:  "That  she  was  personally  served  with  the  subpcena 
ticket,  and  that  the  original  was  shewn  to  her.  That  2s.  and  6d.  were  given  her  and 
a  promise  made  her  to  bear  all  her  expences.  That  a  place  was  taken  for  her  in  the 
stage-coach  from  Brandon  to  London.  That  she  accordingly  undertook  to  go  in  the 
coach  at  the  time  appointed.  But  when  the  coach  was  ready  to  take  her  up,  and 
more  money  also  ready  to  be  given  her  by  the  deponent,  she  confined  herself  within 
her  house  and  refused  to  go." 

But  the  Couit  refused  the  attachment,  saying  that  it  might  aflford  a  dangerous 
precedent,  by  which  witnesses  coming  from  their  places  of  abode  to  attend  at  trials, 
might  be  deprived  of  the  repayment  of  their  necessary  expences;  the  whole  of  which, 
as  well  of  their  going  to  the  place  of  trial,  as  of  their  return  from  it,  and  also  during 
their  necessary  stay  there,  ought  to  be  tendered  to  them,  at  the  time  of  serving  the 
subpcena,  otherwise  an  attachment  would  not  lie. 


Rastall  against  Straton.     1788. 

In  an  action  on  a  judgment,  if  the  declaration  states  the  judgment  to  have  been 
recovered  in  a  term  different  from  that  which  appears  on  the  record  it  is  a  failer  of 
record  (a)^.  It  is  also  a  variance,  if  the  declaration  states  the  judgment  against  one 
defendant  only,  when  it  was  against  more  than  one  (h). 

Debt. — Declaration  stated  that  in  Trinity  term  1787,  the  plaintiff  recovered  by 
a  judgment  in  B.  E.  421.  Is.  for  his  costs  in  the  defence  of  an  action  brought  by  the 
defendant  against  him  the  said  plaintift'  in  that  Court. 

Plea. — Nul  tiel  record. — 

The  record  being  brought  by  mittimus  from  the  Court  of  B.  R., 

Runnington,  Serjt.,  moved  that  it  might  be  read,  which  being  done,  it  appeared 
that  the  judgment  on  which  the  plaintiff  declared,  was  recovered  in  Easter  term  1788, 
instead  of  Trinity  term  1787;  this  he  urged  was  a  failer  of  record. — It  also  ap-[50]- 
peared  that  the  judgment  in  question  was  recovered  in  an  action  brought  by  the 
defendant  against  the  present  plaintiff  and  one  William  Avarne,  whereas  the  declara- 
tion stated  it  to  have  been  only  against  the  plaintiff. — This  he  contended  was  a  fatal 
variance. 

On  both  these  grounds,  but  chiefly  on  the  last,  the  Court  gave 

Judgment  for  the  defendant. 

But  afterwards  leave  was  given  to  amend  (a)^. 

(a)'  [Unless  his  expenses  are  paid,  he  may  at  the  trial  refuse  to  give  evidence,  and 
may  afterwards  maintain  an  action  for  his  expenses.  Hallett  v.  Mears,  13  East,  15. 
See  also  Holme  v.  Smith,  1  Marsh.  410.  6  Taunt.  10,  S.  C.  Ashton  v.  Haigh,  2  Chitty's 
Rep.  201.] 

(a.)2  [This  being  an  action  of  debt  on  judgment,  it  was  necessary  to  state  the 
judgment  with  a  prout  patet  per  recordura.  (Co.  Litt.  303.)  In  which  case  it  seems 
that  the  statement  of  the  term  in  which  the  judgment  was  recovered  is  matter  of 
description  ;  Purcell  v.  Macnamara,  9  East,  161  ;  and  a  variance  will  be  fatal.  But 
where  the  judgment  is  merely  stated  as  matter  of  inducement,  such  variance  will  not 
be  material  even  if  the  judgment  has  been  set  out  with  a  prout  patet,  &c.  Phillips  v. 
Shaw,  4  B.  &  A.  435.     Stoddart  v.  Palmer,  3  B.  &  C.  3.] 

(i)  [Ace.  Eeadshaw  v.  JFood,  4  Taunt.  13.] 

{af  See  Term  Rep.  B.  R.  vol.  ii.  p.  366. 
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Meddowcroft  against  Holbrooke.     1788. 

[Overruled,  Tlncent  v.  Holt,  1812,  4  Taunt.  455.] 

A  solicitor  in  Chancery  may  practise  in  the  Equity  side  of  the  Exchequer  without 
being  admitted  a  solicitor  in  that  Court  (o). 

The  plaintiff  brought  an  action  against  the  defendant  for  1261.  3s.  4d.  the  amount 
of  his  bill  as  an  attorney  and  solicitor  in  the  King's  Bench,  Common  Pleas,  Chancery, 
and  Equity  side  of  the  Exchequer.  To  this  there  was  a  set-otl",  and  the  balance  due 
to  the  plaintiff' was  251.  Is.  6d.  for  which  a  verdict  was  found,  subject  to  a  reduction, 
if  the  Court  should  think  tit,  of  such  part  as  was  charged  for  business  done  in  the 
Equity  side  of  the  Exchequer,  he  not  being  a  solicitor  of  that  Court,  though  he  had 
been  admitted  in  Chancery.  A  rule  having  been  obtained  to  shew  cause  why  the 
verdict  should  not  be  rectified,  by  reducing  the  sum  from  251.  Is.  6d.  to  31.  4s., 

Bond  and  Cockell,  Serjeants,  shewed  cause,  arguing  that  the  plaintiff  did  not  come 
within  the  meaning  of  the  24th  section  of  the  statute  of  2  Geo.  2,  c.  23.  It  is  not 
necessary  that  an  attorney  should  be  admitted  in  the  same  Court  in  which  he 
occasionally  acts.  If  he  be  admitted  in  one  Court,  he  may  act  in  another,  by  consent 
of  an  attorney  of  that  other.  Solicitors  in  Courts  of  Equity  ought  to  have  this 
privilege  as  well  as  attorneys  in  Common  Law  Courts.  But  a  consent  in  writing  is 
unnecessary,  in  Courts  of  Equity,  where  the  proceedings  are  in  the  names  of  the  clerks 
in  Court. 

Lawrence  and  liunnington,  Serjeants,  in  support  of  the  rule,  contended  that  the 
plaintiff  was  strictly  bound  by  the  Act,  the  third  section  of  which  prohibits  any  person 
from  acting  as  solicitor  in  any  Court  of  Equity  without  being  admitted  in  such  Court, 
which  prohibition  is  not  relaxed  by  the  10th  section,  which  relates  only  to  attorneys; 
but  even  if  it  extended  to  solicitors,  [51]  a  consent  in  writing  was  necessary,  which 
the  plaintiff  had  not  obtained. 

Lord  Loughborough. — The  statute  of  the  2  Geo.  2,  c.  23,  is  a  penal  law,  and  ought 
to  be  strictly  construed.  The  3d  and  7th  sections  are  confined  to  persons  who  practised 
before  the  Act  passed,  and  therefore  cannot  refer  to  the  24th,  as  to  the  present  case. 
The  words  of  the  24th  section  are,  "without  being  admitted  and  inroUed  as  aforesaid." 
The  answer  is,  the  plaintiff  has  been  admitted,  and  inroUed  in  Chancery  ;  and  being 
so  admitted,  he  was  entitled  to  practise  of  course  on  the  Equity  side  of  the  Exchequer. 
A  previous  consent  in  writing  is  necessary  in  a  Court  of  Law,  but  would  have  been 
useless,  where  the  proceedings  are  in  the  name  of  the  clerk  in  Court. 

Kule  discharged  without  costs. 

Steel  against  Houghton  et  Uxor.    1788. 

[Dictum  approved,  Neill  v.  Devonshire,  1882,  8  App.  Cas.  156;  Smith  v.  Andrews, 
[1891]  2  Ch.  703  ;  Hanhury  v.  Jenkins,  [1901]  2  Ch.  420 ;  Simpsm  v.  Attorney-General, 
;i904J  A.  C.  491.] 

No  person  has,  at  common  law,  a  right  to  glean  in  the  harvest  field.     Neither 
have  the  poor  of  a  parish  legally  settled  (as  such)  any  such  right. 

Trespass  for  breaking  and  entering  the  closes  of  the  plaintiff,  at  Timworth  in  the 
county  of  Suffolk,  treading  down  grass  and  corn,  &c.  and  taking  and  carrying  away 
corn,  barley  in  the  straw,  &c.  done  by  the  wife. 

Plea. — Justification,  that  the  premises  had  been  sown  with  barley,  and  the  crop 
lately  reaped,  and  carried  off  the  land  ;  "Wherefore  the  defendants,  being  parishioners 
and  inhabitants  of  the  said  parish  of  Timworth,  legally  settled  therein,  and  being  poor 
and  necessitous,  and  indigent  persons,  after  the  crop  growing  in  the  year  aforesaid,  in 
and  upon  the  said  close,  in  which,  &c.  had  been  reaped,  cut  down,  taken  and  carried 
away  by  the  said  plaintiff  from  and  off  the  said  close,  in  which,  &c.  to  wit,  at  the 
said  times  when,  &c.  the  said  Mary  (the  defendant)  entered  into  the  said  close,  in 

(a)  [Dub.  Vincent  v.  Holt,  4  Taunt.  452.  Where  it  was  held  that  a  solicitor  of 
the  Equity  side  of  the  Exchequer  is  not  entitled  to  practise  in  Chancery.] 
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which,  &c.  to  glean  and  gather  the  stiaw  containing  ears  of  barley,  remaining  and 
being  dispersed  and  scattered  abroad  in  the  said  close,  in  which  &c.  after  the  said 
crop  had  been  so  reaped,  cut  down,  taken  and  carried  away  as  aforesaid,  being  the 
gleanings  of  the  said  crop  so  remaining  dispersed  and  scattered  abroad  in  and  upon 
the  said  close,  in  which,  &c." 

To  this  there  was  a  general  demurrer. 

This  cause  was  argued  in  Easter  term  1787,  by  Le  Blanc,  Serjt.,  for  the  plaintiff, 
and  Lawrence,  Serjt.,  for  the  defendants  ;  [52]  and  on  a  second  argument  iu  Trinity 
term  1787,  by  Bolton,  Serjt.,  for  the  plaintiff,  and  Kooke,  Serjt.,  for  the  defendants. 

These  arguments  were  fully  entered  into  by  the  Court,  who  in  this  term  gave 
judgement  as  follows : 

Lord  Loughborough  : — When  the  claim  of  a  right  to  glean  was  first  brought 
before  the  Court,  it  was  laid  indefinitely  to  be  in  poor,  necessitous,  and  indigent 
persons,  I  was  then  of  opinion  against  the  claim. 

1st,  I  thought  it  inconsistent  with  the  nature  of  property  which  imports  exclusive 
enjoyment. 

2dly,  Destructive  of  the  peace  and  good  order  of  society,  and  amounting  to  a 
general  vagrancy. 

3dly,  Incapable  of  enjoyment,  since  nothing  which  is  not  inexhaustible,  like  a 
perennial  stream,  can  be  capable  of  universal  promiscuous  enjoyment. 

This  right  is  now  claimed  by  poor  persons  legally  settled  ;  but  in  this  form  also 
it  is  equally  liable  to  objection.  There  can  be  no  right  of  this  sort  enjoyed  in  common, 
except  where  there  is  no  cultivation,  or  where  that  right  is  supported  by  joint  labour; 
but  here  neither  of  those  criteria  will  apply.  The  farmer  is  the  sole  cultivator  of  the 
land,  and  the  gleaners  gather  each  for  himself,  without  any  regard  either  to  joint 
labour  or  public  advantage.  If  this  custom  were  part  of  the  common  law  of  the 
realm,  it  would  prevail  in  every  part  of  the  kingdom,  and  be  of  general  and  uniform 
practice  ;  but  in  some  districts  it  is  wholly  unknown,  and  in  others  variously  modified 
and  enjoyed. 

Although  the  division  of  parishes  is  of  very  high  antiquity,  yet  a  right  to  a 
maintenance  by  settlement  was  first  introduced  by  the  statute  of  the  43  of  Eliz.  In 
ancient  times  tithes  were  divided  into  three  parts — the  first  for  the  maintenance  of 
religion,  the  second  for  the  church,  and  the  third  for  the  poor;  but  the  third  division 
was  a  matter  of  charity  rather  than  of  right.  When  by  the  second  Lateran  Council, 
in  the  12th  century  (a.D.  1139),  tithes  were  appropriated  to  particular  parishes,  they 
were  not  considered  as  making  in  any  part  a  provision  for  the  poor,  which  might  be 
claimed  as  a  right. 

Although  the  law  of  Moses  has  been  cited  for  a  foundation  for  this  claim,  the 
political  institutions  of  the  Jews  cannot  be  obligatory  on  us,  since  even  under  the 
Christian  dispensation  the  relief  of  the  poor  is  not  a  legal  obligation,  but  a 
religious  duty. 

[53]  The  authority  in  our  law  upon  which  the  right  to  glean  is  supported,  is  a 
dictum  of  Sir  Matthew  Hale,  in  the  Trials  per  Pais;  but  though  I  entertain  the 
highest  respect  for  the  authority  and  character  of  that  great  Judge,  yet  it  would  be 
doing  injustice  to  his  memory,  to  take  every  hasty  expression  of  his  at  Nisi  Prius  as 
a  serious  and  deliberate  opinion.  In  truth,  that  dictum  imports  no  more  than  that  the 
question  could  not  be  raised  without  being  put  upon  the  record. 

The  consequences  which  would  arise  from  this  custom  being  established  as  a  right, 
would  be  injuiious  to  the  poor  themselves.  Their  sustenance  can  only  arise  from  the 
surplus  of  productive  industry  ;  whatever  is  a  charge  on  industry,  is  a  very  improvident 
diminution  of  the  fund  for  that  sustenance  ;  for  the  profits  of  the  farmer  being 
lessened,  he  would  be  the  less  able  to  contribute  his  share  to  the  rates  of  the  paiish  ; 
and  thus  the  poor,  from  the  exercise  of  this  supposed  right  in  the  autumn,  would  be 
liable  to  starve  in  the  spring. 

Gould,  J. — Supposing  a  general  right  of  leasing  (lesing)  in  England,  I  think  it 
must  be  in  the  case  stated  in  these  pleadings,  which  is  after  the  crop  is  reaped  and 
carried  away,  and  for  the  poor  and  indigent  parishioners.  If  there  be  such  a  general 
right,  it  must  De  by  the  common  law  of  the  land ;  and  though  it  should  be  admitted 
that  in  certain  places  there  may  be  particular  regulations  of  its  exercise  by  custom, 
that  will  not  derogate  from  the  general  right,  any  more  than  special  modes  of  descent 
C.  P.  IV.— 2 
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in  certain  districts  will  derogate  from  the  course  of  descent  by  the  common  law,  which 
will  be  intended  to  prevail,  unless  a  custom  is  shewn  to  the  contrary. 

In  the  case  of  WorUedge  v.  Manning  (ay,  in  this  Court,  it  was  well  observed  by  my 
brother  Walker  (a  very  learned  and  accurate  lawyer),  that  it  was  a  singular  task 
to  be  called  upon  to  prove  the  general  common  law  of  the  land  :  that  depends  on 
general  knowledge,  it  beitig  universally  exercised,  or  so  understood.  [54]  Speaking 
for  myself,  I  have  always  understood  this  custom  to  prevail  in  such  parts  of  this 
country  where  I  have  been  conversant,  and  never  heard  it  doubted  ;  and  I  cannot  but 
impute  the  reason  of  so  few  passages  in  the  books  of  our  law  recognising  it,  to  the 
conviction  of  its  being  a  light  too  well  established  and  too  notorious  to  be  disputed. 

The  first  passage  which  I  shall  mention  is  that  in  Trials  per  Pais  (8th  edition, 
p.  534).  In  trespass  against  one  for  gleaning  on  his  ground,  per  Hale,  Norfolk, 
Summer  Assizes,  1668,  "The  law  gives  licence  to  the  poor  to  glean,  &c.  by  the  general 
custom  of  England  ;  but  the  licence  must  be  pleaded  specially,  and  cannot  be  given 
in  evidence  on.  Not  guilty." 

This  opinion  is  cited  by  Lord  Chief  Baron  Gilbert,  in  his  Law  of  Evidence  (p.  250, 
4th  edit.) ;  and  after  allowing  that  it  ought  to  be  pleaded,  he  says,  "It  had  been  a 
sufficient  justification,  for  by  the  custom  of  England  the  poor  are  allowed  to  glean 
after  the  harvest ;  which  custom  seems  to  be  built  on  a  part  of  the  Jewish  law,  that 
allowed  the  poor  to  glean,  and  made  the  harvest  a  general  time  of  rejoicing." 

Here  the  opinion  of  Hale  is  recognised  by  a  learned  Chief  Baron,  who  affirms  the 
right  to  be  by  the  custom  of  England. 

The  next  author  who  mentions  it,  is  that  eminent  Judge,  Mr.  Justice  Blackstone, 
a  text  writer,  and  with  great  deliberation:  his  words  are  (3  Comm.  212  and  213). 
"  It  hath  been  said,  that  by  the  common  law  and  custom  of  England  the  poor  are 
allowed  to  enter  and  glean  upon  another's  ground,  without  being  guilty  of  trespass." 
For  this  he  refers  to  Gilbert,  and  Tri.  per  Pais,  supra  ;  and  then  adds,  "  Which  humane 
provision  seems  borrowed  from  "  the  Mosaical  law ; "  and  refers  to  Leviticus  and 
Deuteronomy.     This  is  in  substance  the  same  as  is  said  by  Gilbert. 

I  will  read  the  texts  in  Leviticus. 

Leviticus,  c.  xix.,  vv.  9,  10.  "And  when  ye  reap  the  harvest  of  your  land,  thou 
shalt  not  wholly  reap  the  corners  of  thy  field  ;  neither  shalt  thou  gather  the  gleanings 
of  thy  harvest ;  and  thou  shalt  not  glean  thy  vineyard,  neither  shalt  thou  gather  all 
the  grapes  of  thy  vineyard  ;  thou  shalt  leave  them  for  the  poor  and  stranger  :  I  am 
the  Lord  your  God." 

In  Leviticus,  c.  xxiii.,  v.  22,  there  is  the  same  prohibition  to  gather  the  gleaning 
of  the  harvest,  and  conclusion,  "Thou  shalt  [55]  leave  them  unto  the  poor  and  to  the 
stranger:  I  am  the  Lord  your  God." 

From  what  better  fountain  could  it  be  drawn  than  the  Holy  Scriptures'!  It  was 
evidently  founded  on  charity,  and  fit  to  be  received  in  every  country.  It  might  be 
liable  to  be  abused  ;  but  that  would  be  redressed  by  the  law,  and  the  party  abusing 
become  a  trespasser  ab  initio,  as  in  other  cases  of  abuse  of  a  legal  right  or  licence,  the 
known  case  of  coming  into  an  inn  or  tavern,  &c. 

From  Selden  (a)%  it  appears  that  the  actual  property  was  vested  in  the  poor,  unless 

(a)'   WorUedge  against  Manning,  East.  26  Geo.  3,  C.  B. 

Trespass  for  breaking  and  entering  closes,  &c.  taking  corn,  &c. 

Justification — That  the  said  closes  had  been  sown  with  wheat,  barley,  &c.  That 
the  crop  was  reaped,  and  after  it  was  carried  off  the  land,  the  defendant,  being  a  poor, 
necessitous,  and  indigent  person,  entered,  &c.  to  glean  and  gather  the  straw  containing 
ears  of  corn  remaining  and  being  dispersed  and  scattered  abroad  in  the  said  closes,  &c. 
after  the  crop  had  been  reaped  and  carried  away,  itc.  being  the  gleanings  of  the  said 
crop,  for  the  necessary  support  of  him  the  said  defendant,  &c. 

Demurrer,  &c. 

Judgment  for  the  plaintiff.* 

(a)-  De  jure  et  natural!  et  gentium  juxta  discip.  &c.     Ebrse.  lib.  6,  e.  6. 

*  [See  Loft's  Edition  of  Gilbert's  Law  of  Evidence,  p.  509.  Where  it  is  said  that 
the  Court  gave  judgment  for  the  plaintiff  in  this  case  on  general  demurrer,  because  it 
was  not  averred  in  the  plea  that  the  defendant  was  an  inhabitant  at  the  time  of  the 
gleaning,  of  the  parish  where  the  lands  gleaned  were  situate,  and  see  Selby  v.  Robinson, 
2  Tr.  758.] 
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they  absolutely  neglected  the  collection,  and  then  it  belonged  to  the  owner  of  the 
field  ;  and  it  did  not  accrue  to  the  poor  as  a  donation  but  a  legal  right. 

It  was  thought  to  be  of  so  sacred  a  nature,  that  it  was  exempted  from  tithes 
(Seld.  Hist,  of  Tithes,  vol.  vi.  p.  1087). 

It  hath  been  said  the  established  provision  for  the  poor  by  the  stat.  43  Eliz.  hath 
had  the  effect  of  abolishing  this  right,  supposing  it  to  have  existed.  But  Lord  Hale, 
Gilbert,  and  Blackstone  had  no  such  idea  ;  they  consider  it  as  a  subsisting  right,  without 
regard  to  that  provision. 

Indeed  there  seems  to  me  to  be  no  ground  to  support  such  a  notion.  I  think 
ever  since  the  settlement  of  parishes,  the  poor  inhabitants  were  esteemed  as  parishioners, 
and  their  necessities  to  be  relieved  by  the  parish  to  which  they  belonged. 

Under  the  Saxon  constitution,  they  were  restrained  to  vills,  and  the  inhabitants 
were  to  be  in  pledge,  or  in  manupast;  the  policy  of  which  was  admirable,  to  restrain 
them  from  becoming  vagabonds,  in  subjecting  those  who  received  them,  if  they  suffered 
them  to  conliiuie  above  three  nights,  to  answer  for  their  misdeeds. 

After  the  institution  of  parishes,  we  find  in  that  ancient  treatise  the  Mirrour(a) 
this  paragraph  :  "  It  was  ordained  that  the  poor  should  be  sustained  by  the  parsons, 
rectors  of  churches,  and  by  the  parishioners,  so  that  none  should  die  for  want  of  susten- 
ance." This  necessarily  supposes  the  residence  of  the  poor.  This  is  strongly  enforced 
by  the  statute  15  R.  2,  c.  6,  which,  reciting  that  damages  happen  to  parishioners  by 
approbation  of  benefices  of  the  same  places,  enacts,  that  "upon  a  [56]  licence  of  appro- 
priation of  a  parish  church,  the  Ordinary  shall  ordain  a  convenient  sum  to  be  distributed 
yearly  of  the  profits  of  the  church,  by  the  appropriators,  to  the  poor  parishioners,  in 
aid  of  their  living  and  sustenance." 

The  effect  of  the  43d  of  Eliz.  is  to  establish  a  more  clear  and  strict  obligation  on 
parishes  for  the  maintenance  of  the  poor;  and  the  very  description  of  the  officers  is 
overseers  of  the  poor  of  the  same  paiish.  Since  that  Act,  modes  of  obtaining  settle- 
ments in  parishes,  and  for  removing  or  sending  the  poor  thither,  have  been  introduced  ; 
but  before,  it  seems  the  settlement  was  by  birth,  and  the  provisions  were  first  made 
by  the  Stat.  22  H.  8  (22  H.  8,  c.  12,  Rastall's  edition),  for  sending  vagrant  or  wandering 
persons  to  the  parish  where  born,  if  it  could  be  known,  otherwise  where  they  last 
dwelled  for  three  years  ;  and  by  the  39  Eliz.  (39  Eliz.  c.  4,  Rastall's  edition),  where 
born,  if  known  ;  if  not,  then  to  the  parish  where  they  last  dwelled  for  the  space  of 
one  year ;  and  if  neither  known,  then  to  the  parish  where  they  last  passed  without 
punishment ;  so  that  it  is  evident  they  were  restrained  in  point  of  residence,  and  the 
place  of  birth  was  the  primary  object ;  and  there,  according  to  the  Mirrour,  confirmed 
by  the  Act  of  1.5  Ric.  2,  their  wants  and  necessities  were  to  be  provided  for.  In  this 
light  the  recital  in  the  15th  R.  2  of  damages  to  the  parishioners,  and  the  provision  for 
future  appropriations  in  aid  of  the  poor,  are  clear  and  intelligible. 

The  Stat.  39  Eliz.  rendered  begging  and  wandering  abroad  inexcusable,  but  affords 
no  ground  for  construction  to  take  away  the  charitable  and  humane  (as  Blackstone 
calls  it)  provision  for  the  poor,  permitting  them  to  gather  the  derelict  ears  of  corn, 
after  the  owner  has  carried  away  the  crop.  Nor  is  there  a  colour  to  say,  that  the 
practice  has  been  discontinued  since  that  statute,  or  that  any  such  idea  occurred  to 
either  of  those  lawyers  whose  opinions  have  been  quoted. 

The  etymology  of  the  names  which  this  custom  has  received  in  England,  plainly 
proves,  that  the  custom  itself  was  known  both  in  Germany  and  France.  Minshew,  in 
voce  Glean,  explains  them  thus  : — The  French,  Glainer,  quasi  Graner,  i.e.  CoUigere 
Grana  ;  the  Belgic,  Arenlesen  ;  the  Teutonic,  Ahrlesen,  ex  Ahr,  Spica,  and  Lesen,  i.e. 
CoUigere  ;  and  goes  on  with  the  Spanish,  &c.  Then  follows — A  Gleaner,  or  Leaser 
of  Corn  ;  French,  Glaneur ;  Teutonic,  Ahrlesen ;  Belgic,  Ahrenleser ;  English,  A 
Leaser. 

[57]  It  is  clear  to  me,  the  word  leasing  was  brought  from  the  Germans,  and 
gleaning  from  the  Normans ;  and  that  from  ahr  proceeds  ahrish,  used  in  many  parts 
of  England  for  stubble. 

Plato  says,  "Qui  intelligit  nomina,  res  etiam  intelligit;"  and  Isidorus,  "Nomina 
rerum  si  nescis,  perit  cognitio  rerum." 

In  the  case  of  J/w  King  v.  Price,  4  Burr.  1927,  Mr.  Justice  He  wit  says,  "  The  right 
of  leasing  does  appear  in  our  books  (he  must  mean  in  Trials  per  Pais,  and  Gilbert) ; 

(a)  Ch.  1,  p.  14.     This  passage  is  cited  iu  3  lust,  103. 
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but  it  must  be  uiulor  proper  cireiimstaiices  and  restrictions."  I  presume  he  means 
after  harvest  or  clearance  of  the  crop,  and  in  a  proper  manner  and  time ;  or,  in  case 
of  a  custom,  that  such  custom  is  to  be  observed. 

With  respect  to  the  exercise  of  this  right,  the  case  upon  this  record  states,  that 
what  the  defendants  did,  was  after  the  crop  was  carried.  This  corresponds  with  Lord 
Chief  Baron  Gilbert's  expression  of  after  the  harvest.  As  to  the  times  of  beginning 
it,  it  appears  by  Selden,  as  already  mentioned,  that  it  ought  not  to  be  delayed  ;  for 
a  palpable  neglect  would  be  a  desertion  of  it.  If  no  [)recise  time  were  limited,  our 
law  would  call  it  a  convenient  time. 

By  an  Act  of  Parliament  passed  in  the  year  1786,  for  inclosing  the  common  fields 
of  Basingstoke,  the  gleaning  or  leasing  is  to  begin  after  the  crop  is  carried.  Times 
are  mentioned,  one  for  wheat,  and  another  for  other  species  of  grain,  for  the  exercise 
of  this  right;  and  the  owners  of  the  land  are  restrained  under  penalties  (a  strong 
circumstance  to  shew  their  sense  of  the  right  of  the  poor)  from  putting  in  cattle  or 
hogs,  within  those  respective  times.  On  the  other  hand,  the  poor  are  restrained, 
by  a  summary  penalty,  from  breaking  the  fences  (which,  it  might  be  apprehended, 
from  the  former  open  state,  they  might  be  apt  to  do)  and  are  confined  to  pass  through 
the  gates. 

This  seems  to  have  been  a  prudent  regulation  to  prevent  disputes.  I  will  recite 
the  provisions  made  by  the  Act. 

"  And  whereas  the  poor  people  of  the  town  of  Basingstoke  aforesaid  have,  time 
immemorial,  claimed,  exercised,  and  enjoyed  the  privilege  of  gleaning  or  leasing,  in, 
over,  and  upon  the  said  common  fields,  when  and  as  soon  as  the  corn  has  been  carried 
from  the  same,  in  the  time  of  harvest,  in  every  year,  which  privilege  the  owners  and 
proprietors  of  the  said  common  fields  are  desirous  of  continuing  to  the  said  [58]  poor 
people,  under  proper  regulations ;  be  it  therefore  further  enacted,  that  the  poor  people 
of  Basingstoke  aforesaid  may,  and  they  are  hereby  authorized,  from  time  to  time,  and 
at  all  times  after  the  passing  of  this  Act,  to  enter  and  go  into  and  upon  all  and  every 
the  lands  in  the  said  common  fields,  to  glean  or  lease  in  the  time  of  harvest ;  provided 
that  none  of  the  said  poor  people  do  or  .shall  enter  into  and  upon  any  such  land  for 
the  purpose  aforesaid,  until  the  crop  or  crops  growing  therein  shall  be  cleared  or 
carried  off  by  the  owners  or  occupiers  of  such  land,  and  the  owners  of  the  tithe,  and 
that  none  of  such  poor  people  do  or  shall  continue  to  glean  or  lease  in  any  such  land 
for  any  longer  time  than  six  days,  if  the  same  shall  have  been  sown  with  wheat, 
and  three  working  days  if  sown  with  any  other  corn,  to  be  computed  from  the  time 
of  clearing  and  carrying  off  the  same  as  aforesaid  ;  and  in  case  any  of  such  poor  people 
do  or  shall,  at  any  time  after  the  said  intended  division  and  inelosure  shall  take  place, 
glean  or  lease,  or  enter  for  that  purpose  into  any  of  the  new  allotments  to  be  made  by 
virtue  of  this  Act,  before  the  crop  or  crops  growing  therein  shall  be  cleared  or  carried 
ofT  as  aforesaid,  or  shall  break,  or  tread  down,  pull  up,  prostrate,  destroy,  or  damage 
any  hedge  or  fence  belonging  to  any  of  the  said  new  allotments  as  aforesaid,  in  going 
to  or  returning  from  any  such  land  to  glean  or  lease,  or,  under  pretence  of  going  to 
or  returning  fi'om  any  such  land  to  glean  or  lease,  shall  go  into  or  return  out  of  any 
inelosure,  by  any  other  way  than  the  gate  or  way  through  which  the  corn  shall 
have  been  carried  out  of  or  from  such  inelosure,  or  over  any  stile  within  the  same, 
every  person  so  offending  shall,  for  every  such  offence,  forfeit  and  pay  any  sura  not 
exceeding  five  shillings,  as  the  justice  before  whom  such  information  and  complaint 
shall  be  exhibited  (as  hereinafter  mentioned)  shall  think  meet,  over  and  above  such 
penalties  as  are  inflicted  on  the  said  offenders  or  offender,  for  either  of  the  offences 
aforesaid,  by  any  law  or  statute  now  in  force. 

"And,  in  order  that  the  said  poor  people  may  not  be  deprived  of  such  privilege 
as  aforesaid,  by  cattle  or  swine  being  turned  into  the  said  lands  during  the  time  of 
their  being  authorized  to  glean  or  lease  as  aforesaid,  be  it  further  enacted,  that  in 
case  any  owner  or  occupier  of  the  lands  within  which  the  said  poor  persons  are 
authorized  to  glean  or  lease  [59]  as  aforesaid  do,  or  shall  permit  or  suffer  any  cattle 
or  swine  to  be  turned  into  or  remain -in  or  upon  any  such  land,  to  depasture  or  feed 
therein,  before  the  expiration  of  the  time  hereinbefore  allowed  for  gleaning  or  leasing 
in  such  land,  every  such  owner  or  occupier  shall,  for  eveiy  day  or  less  time  such  cattle 
or  swine  shall  be  depasturing  or  feeding  as  aforesaid,  forfeit  and  pay  for  every  head 
of  cattle  the  sum  of  two  shillings,  and  for  every  swine  the  sum  of  one  shilling." 

The  Act  calls  it  a  privilege,  but  says  it  had  been  claimed  and  exercised  from  time 
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immemorial.  What  is  this  but  a  right?  the  enjoyment  of  which,  the  landholders 
secure  to  the  poor,  by  penalties  on  themselves. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  judgment  ought  to  be  for  the 
defendants. 

Heath,  J. — This  is  a  demurrer  to  a  plea  of  the  defendant's,  who  justifies  the 
trespass  of  his  wife  iu  the  plaintiff's  close,  under  a  claim  of  gleaning. 

On  these  pleadings  the  general  question  is,  "  Whether  the  indigent  and  necessitous 
poor  of  a  parish  have  a  right  to  glean  after  the  crop  is  carried  away  1 " 

It  is  our  province  to  take  notice  of  all  general  customs.  This  is  usually  not 
attended  with  much  difficulty,  as  the  evidence  of  such  customs  is  to  be  found  in  our 
books,  and  is  matter  of  general  practice.  Although  it  is  insisted  on,  that  this  custom 
of  gleaning  is  coeval  with  the  constitution,  and  derived  from  the  most  remote 
antiquity;  yet  the  first  mention  of  it  is  in  the  Trials  per  Pais,  a  mere  extrajudicial 
opinion  of  Lord  Chief  Justice  Hale,  "That  by  the  custom  of  England  the  poor  have 
a  right  to  glean."  The  next  author  who  mentions  it,  is  Lord  Chief  Baron  Gilbert, 
who,  in  copying  the  above  passage  with  a  marginal  reference,  says,  that  the  poor  are 
"allowed  to  glean,"  which  implies  a  licence  and  permission,  rather  than  a  right.  Mr. 
Justice  Blackstone  has  received  the  same  passage  into  his  Commentaries,  not  as  a  clear 
and  undeniable  rule  of  law,  but  with  expressions  of  distrust  and  doubt,  and  gives  no 
opinion  of  his  own.  The  whole  weight  then  of  legal  authority  to  prove  this  custom 
rests  on  the  dictum  of  Sir  Matthew  Hale. 

It  has  been  argued  in  favour  of  this  claim,  that  no  corn  is  claimed  but  what  is 
abandoned  by  the  owner ;  as  if  the  owner  had  cast  it  from  him,  and  it  became  the 
property  of  the  poor  by  [60]  a  sort  of  occupancy.  By  the  law  of  England,  no  property 
can  be  lost  by  abandonment,  for  the  owner  may  at  any  time  resume  the  possession. 
Here  there  can  be  no  abandonment,  as  the  owner  never  parted  with  the  possession. 

Such  a  custom  as  will  support  the  plea,  must  be  universal,  and  every  where  the 
same,  otherwise  it  is  void  for  its  uncertainty.  If  it  exists  only  in  particular  counties 
or  districts  (such  as  the  custom  of  being  discharged  from  the  payment  of  tithes  of 
wood  in  some  hundreds  in  the  wilds  of  Kent  and  Sussex,  or  the  custom  of  gavelkind), 
it  is  partial,  and  no  part  of  the  general  customs  of  the  realm.  From  the  best  inquiries 
I  have  been  able  to  make,  I  find  that  this  custom  is  not  universal.  In  some  counties 
it  is  exercised  as  a  general  right,  in  others,  it  prevails  only  in  common  fields,  and  not 
in  inclosures,  in  others  it  is  precarious,  and  at  the  will  of  the  occupier.  In  the  county 
where  this  action  was  brought,  it  never  in  practice  extended  to  barley  ;  nor  is  the 
time  ascertained.  In  some  counties  the  poor  glean  whilst  the  corn  is  on  the  ground ; 
here  the  usage  is  laid  to  be  after  the  crop  is  harvested. 

The  practice  of  gleaning  was  originally  eleemosynary.  But  it  is  the  wise  policy 
of  the  law,  not  to  construe  acts  of  charity,  though  continued  and  repeated  for  never 
so  many  years,  in  such  a  manner  as  to  make  them  the  foundation  of  legal  obligation. 
If  A.  and  his  ancestors  have  from  time  immemorial  repaired  a  bridge  or  a  highway, 
there  is  no  obligation  on  him  to  continue  the  repair,  unless  he  is  so  bound  by  the 
tenure  of  lands,  or  the  like. 

Wherever  there  is  a  right,  the  law  provides  a  remedy,  if  that  right  be  obstructed. 
But  suppose  the  owner  of  a  field  were  to  set  fire  to  the  stubble,  or  to  flood  it, 
and  prevent  the  poor  from  gleaning,  what  remedy  could  they  have?  No  action  on 
the  case  has  ever  been  brought  for  such  an  injury,  and  according  to  the  reasoning 
on  the  Statute  of  Westminster  2d  (13  Ed.  1,  c.  24)  no  action  on  the  case  would  lie. 

Tithes  are  due  of  right,  and  by  the  general  usage  of  the  realm  ;  but  the  parson 
had  no  remedy  at  common  law  till  they  were  set  out,  therefore  the  consent  of  the 
occupier  of  the  land  was  necessary  to  be  obtained  before  the  parson  could  take  a 
single  sheaf.  The  case  of  tithes  is  much  stronger  than  that  of  gleaning,  because  the 
church  was  originally  endowed  by  the  [61]  owners  of  lands,  and  the  parson,  in  con- 
sideration of  that  endowment,  undertook  the  cure  of  souls ;  so  that  there  was  a 
valuable  consideration  for  the  right  of  tithes,  which  is  wanting  with  respect  to  gleaning. 
Yet  the  wisdom  of  our  ancestors  left  it  to  the  conscience  of  the  occupier  of  the  land, 
whether  or  not  he  would  set  out  his  tithes,  though  that  conscience  was  to  be  corrected 
by  the  authority  of  the  Spiritual  Court. 

I  shall  next  consider  what  force  this  custom  derives  from  being  a  Jewish  institu- 
tion. Every  institution  which  is  to  be  found  in  the  law  of  Moses  was  not  enforced  by 
the  Judge,  many  of  them  being  left  to  the  consciences  of  men  with  temporal  blessings 


38  STEEL    V.  HOUGHTON  1  H.  BL.  62. 

on  those  who  observed  them.  The  right  of  gleaning  is  given  by  the  same  law  as  well 
to  the  "stranger  "as  the  "fatherless  and  poor."  We  have  already  infringed  it,  as 
we  have  decided  that  the  stranger  has  no  right  to  glean  in  the  case  of  U'orUedge  v. 
Manning. 

The  law  of  Moses  is  not  obligatory  on  us.  It  is  indeed  agreeable  to  Christian 
charity  and  common  humanity,  that  the  rich  should  provide  for  the  impotent  poor; 
but  the  mode  of  such  provision  must  be  of  positive  institution.  We  have  established 
a  nobler  fund.  We  have  pledged  all  the  landed  property  of  the  kingdom  for  the 
maintenance  of  the  poor,  who  have  in  some  instances  exhausted  the  source. 

The  inconvenience  arising  from  this  custom  being  consideied  as  a  right  by  the 
poor,  would  be  infinite;  and  in  doubtful  cases,  arguments  from  inconvenience  are  of 
great  weight.  It  would  open  a  door  to  fraud,  because  the  labourers  would  be  tempted 
to  scatter  the  corn  in  order  to  make  a  better  gleaning  for  their  wives,  children  and 
neighbours.  It  would  encourage  endless  disputes  between  the  occupiers  of  land  and 
the  gleaner.  It  would  raise  the  insolence  of  the  poor,  and  leave  the  farmer  without 
redress.  Experience  shews  that  during  the  time  of  harvest,  the  poor  eniiiloy  their 
time  in  gleaning,  to  the  great  detriment  of  husbandry.  In  many  places  the  farmer 
ploughs  the  land  while  the  shocks  of  corn  are  upon  the  ground.  Is  the  cultivation  of 
the  country  to  stand  still  while  the  labourers  are  gleaning? 

It  has  been  alleged  as  a  reason  for  this  claim,  that  the  poor  ought  to  have  a  share 
of  benefit,  at  the  time  of  general  rejoicing.  To  this  it  may  be  answered,  that  they 
receive  from  the  advanced  price  of  labour,  a  recompense  in  proportion  to  their  industry. 
[62]  But  to  sanction  this  usage,  would  introduce  fraud  and  rapine,  and  entail  a  curse 
on  the  country. 

To  conclude,  as  there  is  no  evidence  of  this  custom  of  gleaning  prevailing  uniformly 
throughout  the  kingdom,  as  the  practice  of  it  is  uncertain  and  precarious,  and  as  it 
would  be  attended  with  great  public  inconvenience,  if  it  were  enforced  as  a  right,  I 
am  of  opinion,  that  it  is  not  part  of  the  general  law  of  the  land  ;  that  the  plea  is 
therefore  bad,  and  judgment  must  be  given  for  the  plaintiff. 

Wilson,  J. — I  am  of  the  same  opinion  with  ray  Lord  Chief  Justice,  and  my 
brother  Heath,  on  the  question  now  before  the  Court. 

No  right  can  exist  at  common  law,  unless  both  the  subject  of  it,  and  they  who 
claim  it,  are  certain.  In  this  case  both  are  uncertain.  The  subject  is  the  scattered 
corn  which  the  farmer  chooses  to  leave  on  the  ground,  the  quantity  depends  entirely 
on  his  pleasure.  The  soil  is  his,  the  culture  is  his,  the  seed  his,  and  in  natural  justice 
his  also  are  the  profits.  Though  his  conscience  may  direct  him  to  leave  something 
for  the  poor,  the  law  does  not  oblige  him  to  leave  any  thing.  The  subject  then  is 
uncertain  and  precarious. 

Next,  the  persons  claiming  this  right,  are  vague  and  undefined.  The  term  poor  is 
merely  relative.  Before  the  statute  of  the  43(1  of  Eliz.  there  was  no  method  of  legally 
ascertaining  who  were  of  that  description.  Since  that  statute,  justices  and  overseers 
are  to  determine  what  persons  are  of  the  number  of  poor,  to  whom  also  must  be 
added  the  qualification  of  a  settlement.  It  cannot  be  urged  that  the  demurrer  admits 
that  the  claimants  are  poor,  because  a  demurrer  admits  nothing  but  what  is  well 
pleaded,  and  here  the  matter  is  ill  pleaded  on  account  of  its  uncertainty. 
They  who  claim  this  right  then,  are  equally  uncertain  and  precarious. 
The  practice  also  of  gleaning  is  itself  uncertain  and  changeable.  In  some  counties 
it  is  entirely  excluded,  in  others  partially  admitted,  and  in  others  modified  with  every 
possible  variety. 

The  law  of  Moses  is  not  binding  on  us,  except  so  far  as  we  have  thought  proper 
to  adopt  it.  There  are  many  precepts  of  the  Gospel  which  the  law  of  England  does 
not  enforce  as  obligations.  It  is  the  duty  of  every  man  to  "  honour  his  father  and 
mother,"  but  the  law  of  England  has  no  method  to  compel  [63]  such  honour. 
Charity  to  the  poor  is  also  a  Christian  duty,  but  it  must  be  voluntary,  and  cannot 
be  compelled. 

But  if  there  be  a  right,  there  must  also  be  a  remedy  if  that  right  be  infringed. 
Now  if  a  rich  man  were  to  glean  in  a  harvest  field,  to  the  exclusion  of  the  poor,  they 
could  have  no  remedy.  So  if  a  farmer  were  to  give  permission  to  his  brother,  or 
friend  of  another  parish,  to  glean  his  fields,  the  poor  of  his  own  parish  could  have  no 
remedy  in  law,  for  what  they  might  think  a  prior  right. 

Next,  the  authorities  are  to  be  considered.     The  passage  cited  from  the  Trials  per 


1  H  BL  64.  ELMES    V.  WILLS  39 

Pais,  contains  a  dictum,  but  not  a  judicial  opiiaon  of  Sir  Matthew  Hale.  Every  cne 
who  hears  me  must  acknowledge  the  impropriety  of  construing  all  the  conversation 
which  passes  between  a  Judge  and  the  counsel  at  Nisi  Prius,  as  legal  decision.  It 
would  in  this  instance  be  a  want  of  respect  to  the  memory  of  Hale,  to  argue  that  he 
meant  to  give  a  serious  opinion  on  the  right  of  gleaning,  when  his  dictum  tends  only 
to  prove  that  such  a  right  must  be  pleaded,  and  not  given  in  evidence  under  the 
general  issue.  Gilbert  and  Blackstone  have  copied  from  Hale.  In  the  case  of  The 
King  v.  Price,  4  Burr.  1927,  Mr.  Justice  Yates  says,  "As  to  the  right  of  leasing  it  will 
be  time  enough  to  determine  that  point  when  it  comes  directly  in  question."  This  is 
a  full  answer  to  the  argumetit  "that  there  are  no  cases  on  this  subject,  because  the 
custom  was  too  well  established  to  admit  of  a  question." 

But  it  has  been  farther  argued,  that  the  farmer  having  abandoned  the  leavings  of 
his  crop,  the  poor  are  entitled  to  them. 

Now  supposing  a  right  could  arise  from  abandonment,  it  would  be  in  the  first 
occupier,  the  property  would  be  as  in  a  state  of  nature,  the  poor  could  not  have  any 
exclusive  right.  But  the  truth  is,  there  can  be  no  abandonment,  while  the  property 
remains  on  the  soil  of  the  owner.  It  might  with  as  much  reason  be  urged,  that  a  man 
had  abandoned  the  property  of  his  horse,  who  having  right  of  common,  had  turned 
him  out  to  pasture. 

For  these  reasons  therefore,  I  am  of  opinion  that  the  law  should  not  interfere  in 
this  case,  but  that  every  man's  conscience  should  be  his  law. 

Judgment  for  the  plaintiff. 

[64]    Elmes  against  Wills.     1788. 

Where  there  is  a  promise  "  to  pay  a  bill  of  exchange  within  a  fixed  time,  if  during 
that  time  no  proof  be  brought  of  its  being  already  paid,"  though  the  promise  be 
broken  (no  proof  being  brought  within  the  time),  and  the  plaintiff  in  an  action  on 
the  bill  with  an  insimul  computassent,  gives  evidence  under  the  insimul  computassent 
of  the  special  promise,  yet  the  defendant  may  also  prove  under  that  count,  that  the 
debt  for  which  the  bill  was  originally  given  was  paid,  and  thereby  avoid  the  promise 
by  shewing  it  was  without  consideration. 

Assumpsit,  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer,  the  bill  being 
refused  acceptance — 2d,  count  for  money  paid — -Sd,  money  had  and  received — 4th, 
insimul  computassent. — 

Plea  general  issue,  and  set-off. — 

This  cause  came  on  to  be  tried  before  Mr.  Justice  Gould,  at  Hertford  Assizes  in 
the  summer  1787. 

It  appeared  in  evidence,  that  the  plaintiff  and  defendant  had  mutual  dealings 
together,  and  had  applied  to  one  Rawnsley  to  settle  their  accounts,  who  accordingly 
adjusted  all  matters  in  dispute,  except  the  bill  on  which  the  action  was  brought. 
This,  the  defendant  said,  he  could  prove  he  had  paid.  Upon  which,  it  was  agreed 
that  the  bill  should  be  deposited  in  the  hands  of  Rawnsley,  and  if  the  defendant 
lirought  proof  of  the  payment  within  a  month,  the  bill  should  be  delivered  up  to  him, 
if  not,  he  promised  to  pay  it  to  the  plaintiff.  No  proof  being  brought  by  the  defen- 
dant within  the  month,  the  bill  was  delivered  to  the  plaintiff,  who  brought  his  action 
upon  it. 

The  counsel  for  the  defendant  offered  to  give  evidence  that  the  original  debt  was 
paid,  for  which  the  bill  was  given,  and  that  the  defendant  could  not  within  the  mouth 
find  the  witness  by  whom  it  might  have  been  proved  according  to  the  agreement,  he 
having  absconded  to  avoid  an  arrest. 

But  this  evidence  the  Judge  refused  to  admit,  holding  that  the  defendant  was 
bound  by  his  agreement  to  pay  the  bill,  if  he  did  not  bring  the  necessary  proof  within 
the  month  (a). 

In  Michaelmas  term  last  a  rule  was  obtained  to  shew  cause  why  a  new  trial  should 
not  be  granted,  on  the  ground  that  this  evidence  ought  to  have  been  admitted. 
Lawrence,  Serjt.,  shewed  cause  against  the  rule,  and  Rooke,  Serjt.  argued  in  favour 
of  it. 

(a)  See  1  Lutw.  66-3.     Cro.  Jac.  381. 
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Now  in  this  teira, 

Gould,  J.,  after  having  stated  the  facts,  said  that  he  was  of  opinion  at  the  trial 
that  the  plaintiff  had  a  right  to  prove  the  special  promise  of  the  defendant,  under  the 
general  count  of  insimul  coinputassent,  on  the  authority  of  BuUer's  Nisi  Prius,  [).  139, 
and  that  promise  not  being  performed,  was  entitled  to  recover,  the  defendant  not 
being  at  liberty  to  bring  evidence  in  [65]  excuse  for  his  non-pei  formance,  where  the 
undertaking  was  peremptory.  That  such  an  undertaking  was  upon  sufficient  con- 
sideration, he  cited  the  case  of  Amicw.  Andrews,  1  Mod.  166,  and  Knight  v.  Ruslmorlh, 
Cro.  Eliz.  469. 

The  rest  of  the  Court  were  of  opinion,  that  though  this  was  a  new  })romise  on  a 
special  agreement,  and  though  under  a  general  count  of  insimul  computassent,  such  a 
promise  might  be  given  in  evidence,  yet  as  in  the  present  instance  it  was  to  pay  an 
old  debt,  the  condition  not  being  performed,  it  was  to  be  considered  only  as  evidence 
of  the  debt,  and  the  effect  of  it  was,  to  shew  that  the  plaintiff  had  prima  facie  only,  a 
right  to  recover.  The  defendant  therefore  ought  to  have  been  admitted  to  prove  that 
the  debt  was  discharged,  because  by  so  doing  he  would  avoid  the  promise  by  shewing 
there  was  no  consideration  for  it. 

Rule  absolute  for  a  new  trial. 


Frami'ton  against  Payne.     1788. 

Where  issue  is  joined  early  in  a  terra,  notice  of  trial  must  be  given  in 
the  same  term  (S). 

Le  Blanc,  Serjt.  moved  for  judgment  as  in  case  of  a  nonsuit,  issue  having  been 
joined  in  this  cause  within  the  six  first  days  of  last  term,  and  no  notice  of  trial  given. 

Runnington,  Serjt.,  contended  that  the  Court  would  not  compel  the  plaintiff  to 
take  two  steps  in  the  same  term;  that  notice  of  trial  is  not  necessary  to  be  given  in 
the  same  term  in  which  issue  is  joined. 

But  the  Court  were  of  opinion  against  the  plaintiff,  as  there  was  time  enough  in 
the  term  to  have  given  notice,  aud  therefore  made  the 

Rule  absolute. 

Jaques  against  Withy  and  Reid.     1788. 

Money  paid  for  insuring  tickets  in  the  lottery  may  be  recovered  back  from  the  keeper 
of  the  office.  A  contract  declared  by  a  statute  to  be  illegal,  is  not  made  good  by  a 
subsequent  repeal  of  the  statute  (a). 

This  was  an  action  of  assumpsit  brought  against  the  defendants  as  partners  and 

(ft)  [Semb.  overruled  by  Baker  v.  Newman,  post,  123,  and  Da  Coda  v.  Ledslone, 
post,  vol.  ii.  p.  558,  Tidd's  Pr.  825,  8th  edit.  See  also  Munt  v.  Treinamondo,  4  T.  R. 
557.  So  in  a  country  cause  the  plaintiff  is  not  bound  to  proceed  to  trial  at  the  next 
assizes  after  the  term  in  which  issue  is  joineil.  Prentice  v.  Bloll,  2  Bingh.  3G0.] 

{a)  [The  late  decisions  with  regard  to  the  cases  in  which  a  pai  ty  is  entitled  to 
recover  money  paid  by  himself  in  pursuance  of  an  illegal  contract,  may  bo  classed 
under  the  following  heads  : 

I.  He  is  entitled  to  recover  it  while  the  contract  remains  executory,  even  though 
be  is  in  pari  delicto  with  the  defendant;  Tappendal  v.  Randall,  2  Bos.  &  Pul.  467. 
Aubert  v.  tValsh,  3  Taunt.  277.  Busk  v.  IFalsh,  4  Taunt.  290.  S.  P.  per  Buller  J.,  Lowry 
V.  Bourdieu,  Dougl.  468.  A  distinction  however  has  been  taken  between  contracts 
merely  illegal  and  contracts  to  perform  some  act  malum  in  se,  or  grossly  immoral,  in 
which  latter  case  it  is  said  the  Courts  will  not  interfere  to  compel  the  lepayment  of 
the  money  though  the  contract  remains  executory,  (per  Heath,)  Tappendal  v.  Randall, 
2  Bos.  &  Pul.  471  ;  but  the  distinction  between  mala  prohibita  and  mala  in  se,  has 
been  frequently  denied.  See  Fanner  v.  Russell,  1  B.  &  P.  298.  Aubert  v.  Maze,  2  B.  & 
P.  371.     Caiman  v.  Bri/ce,  3  B.  &  A.  179. 

II.  He  is  entitled  to  recover  it  from  a  stakeholder,  into  whose  hands  it  has  been 
paid  upon  au  illegal  contract,  which  has  been  executed  by  the  happening  of  the  event 
upon  which  the  wager  is  made,  unless  the  money  has  been  paid  over  by  the  stake- 
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keepers  of  a  lottery-office,  to  recover  back  a  sum  of  money  paid  by  tbe  plaintiff,  for 
insuring  tickets  in  the  lottery  of  1781. 

At  the  trial  tbe  plaintiff  was  nonsuited,  on  the  gioand  that  both  parties  being 
engaged  in  an  illegal  transaction,  a  Court  of  Justice  oald  not  be  called  upon  to  the 
aid  of  either. 

[66]  Adair,  Serjt.,  having  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  in  Hilary  term  last.  Bond  Serjt.  shewed  cause,  and  contended  that 
where  a  man  comes  for  relief  to  a  Court  of  Justice,  he  must  appear  to  have  acted  in  a 
lawful  manner.  Here  the  plaintiff  had  tempted  the  defendant  to  insure  in  defiance  of 
a  positive  statute  (19  Geo.  3,  c.  21,  repealed  by  22  Geo.  3,  c.  47).  Though  the 
penalty  might  only  attach  on  one,  both  were  in  the  eye  of  the  law  to  a  certain 
degree  criminal.  The  directory  and  declaratory  parts  of  a  law  are  as  much  to  be 
attended  to  as  that  part  which  inflicts  the  penalty.  This  law  had  directed  that 
no  such  insurance  should  be  made,  and  if  it  were  made,  that  the  contract  should  be 
void.  When  the  statute  was  to  be  considered  as  acting  upon  the  offence  itself,  it 
ought  to  be  liberally  expounded,  to  repress  the  evil  which  it  was  calculated  to 
restrain,  though  when  the  inflicting  the  penalty  was  in  que*  ion,  it  might  only 
affect  the  keeper  of  the  lottery  office.  If  the  construction  were  otherwise,  the 
greatest  encouragement  would  be  given  to  gaming,  by  permitting  the  gamester  to 
recover  back  the  money  which  he  had  risked.  The  true  distinction  seemed  to  be,  that 
where  two  persons  acted  in  concert  to  evade  the  law,  neither  of  them  could  apply  to  a 
Court  of  Justice  for  relief,  unless  there  appeared  circumstances  of  fraud  or  oppression 
used  by  one  party  to  the  other.  This  principle  is  to  be  collected  from  the  eases  on 
the  subject.  In  Jaqiies  v.  Golighlly  (2  Blac.  1073),  the  lottery-office  keeper  refused  to 
pay  what  the  plaintiff  had  won,  and  yet  insisted  on  retaining  the  premiums,  and  on 
this  ground  the  Chief  Justice  and  the  Court  founded  their  decision.  Notwithstanding 
the  doctrine  laid  down  by  Mr.  Justice  Blackstone  in  that  case  seems  to  imply  that  the 
office  keeper  alone  was  criminal,  it  was  not  necessary  to  decide  so  much.  In  Clarke  v. 
Shee  and  Another  (Cowp.  197),  Lord  Mansfield  has  expressly  said  that  both  the  office 
keeper  and  insurer  were  equally  criminal,  and  also  that  the  law  will  not  protect  either 
party,  except  where  there  has  been  fraud  or  delusion.  The  same  distinction  is  recog- 
nized in  Lownj  v.  Bourdieu  (Dougl.  4.51).  In  the  present  case  the  plaintiff  had  received 
all  the  winnings,  and  yet  came  before  the  Court  to  recover  back  the  consideration  on 
which  they  were  paid  (h). 

But  on  another  ground  the  nonsuit  may  be  supported.  This  gaming  in  the  lottery 
was  before  the  2.5th  of  July  1782,  and  [67]  the  action  commenced  after  that  date. 
All  transactions  of  this  sort  relating  to  lotteries  before  that  date,  are  buried  in 
oblivion  by  the  22  Geo.  3  (ch.  47,  s.  27)  which  repeals  all  other  Acts  respecting  the 
regulation  of  lottery-offices,  and  only  provides  that  the  repeal  shall  not  operate  upon 
actions  commenced  or  depending  before  the  commencement  of  the  Act.  The  right  of 
action  then  in  the  present  case  is  taken  away,  and  it  is  now  the  same  as  if  gaming  in 
the  lottery  of  1781  had  never  been  prohibited.     Miller's  case  (1  Blac.  451.     \_Mackenzie' s 

holder  to  the  other  party  before  demand  ;  Colton  v.  Thurland,  5  T.  R.  405.  Bate  v. 
Cartwright,  7  Price,  540.  Smith  v.  Bichnore,  4  Taunt.  474  ;  and  see  1  R.  &  M.  N.  P.  C, 
214  (note). 

III.  He  is  entitled  to  recover  it  though  the  contract  is  executed,  provided  he  be 
not  in  pari  delicto  with  the  defendant;  Jacques  v.  Withy,  supra.  Williams  v.  Hedley, 
8  East,  378. 

IV.  He  is  not  entitled  to  recover  it  where  the  contract  is  executed,  and  he  is  in 
pari  delicto  with  the  defendant.  Andree  v.  Fletcher,  3  T.  R.  266.  Hoivson  v.  Hancock, 
8  T.  R.  575.  Vandyck  v.  Hewitt,  1  East,  96.  Morck  v.  Abel,  3  Bos.  &  Pul.  35. 
Thistlewood  v.  Cracroft,  1  M.  &  S.  500.     Stokes  v.  Twitchin,  8  Taunt.  492. 

The  agent  of  a  party  to  an  illegal  contract,  who  receives  money  under  it  to  the 
use  of  his  principal,  cannot  set  up  the  illegality  of  the  transaction  in  an  action  brought 
against  him  by  his  principal.  Tenant  v.  Elliott,  1  B.  &  P.  3.  Farmer  v.  Russell,  ibid. 
296 ;  but  see  M'Gh-egor  v.  Lowe,  1  R.  &  M.  N.  P.  C.  57. 

As  to  the  recovery  in  equity  of  money  paid  under  an  illegal  contract,  see  Morris  v. 
M'Cullock,  Amb.  432,  2  Eden,  190,  S.C.      Whittingham  v.  Burgoyne,  3  Anstr.  900.] 

(h)  But  qu.  as  to  this  fact,  that  the  plaintiff  had  received  all  the  winnings  ?  If  he 
had,  perhaps  the  Court  would  have  given  a  different  judgment. 

C.  P.  IV.— 2* 
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case,  Russ.  &  Ry.  C.  C.  429])  is  an  authority  to  prove,  that  offences  committed  against 
a  repsaled  clause  in  a  statute  before  its  repeal,  cannot  be  punished  after  the  repeal 
without  a  special  exception. 

Adair  in  support  of  the  rule.  This  action  is  not  brought  upon  the  19th  (leo.  2, 
for  a  penalty,  but  to  recover  back  money  paid  upon  a  void  and  illegal  consideration  ; 
it  cannot  therefore  be  affected  by  the  repeal  of  that  statute. 

It  is  a  principle  of  lave,  that  money  paid  upon  a  void  contract  may  be  recovered 
back  again,  and  the  question  as  to  the  validity  of  the  contract  must  relate  vfholly  to 
the  time  of  making  it;  if  it  was  then  void,  it  is  not  material  by  what  means  it  was 
rendered  so.  If  it  had  been  originally  a  good  contract,  and  a  statute  had  passed  to 
make  it  void,  and  then  that  statute  had  been  repealed,  the  contract  would  have  been 
set  up  again.  But  here  there  was  originally  a  void  contract,  being  entered  into  while 
the  statute  was  in  full  force,  and  therefore  cannot  be  made  valid  by  the  repeal. 

In  the  case  of  Lowry  v.  Bourdicu,  the  judgment  of  the  Court  was  founded  on  the 
circumstance  of  both  parties  being  equally  culpable.  Here  the  keeper  of  the  lottery- 
office  is  the  only  person  upon  whom  the  prohibition  or  penalty  attaches.  In  that  case 
it  is  true  that  Mr.  Justice  Buller  said  "  there  is  a  sound  distinction  between  contracts 
executed  and  executory,"  but  that  was  not  the  ground  of  the  decision  ;  it  was  the 
opinion  only  of  a  single  Judge  however  eminent,  and  is  contrary  to  the  case  of  Smith 
V.  Bromley  (cited  in  the  notes  of  Jones  v.  Barkley,  Dougl.  696),  which  was  on  a  contract 
executed. 

Where  an  action  is  an  affirmance  of  an  illegal  contract,  and  the  object  of  it  is  to 
enforce  the  performance  of  an  engagement  prohibited  by  law,  clearly  such  an  action 
can  in  no  case  be  maintained.  But  where  the  action  proceeds  in  disaffiiniance  of  such 
a  contract,  and  instead  of  endeavouring  to  enforce  it  pre-[68]-sumes  it  to  be  void,  and 
prevents  the  defendant  from  retaining  the  benefit  which  he  derived  from  an  unlawful 
act,  there  it  is  consonant  to  the  spirit  and  policy  of  the  law  that  the  plaintiff  should 
recover.  An  attention  to  this  distinction  will  reconcile  many  of  the  cases  on  this 
subject,  which  appear  at  first  sight  to  be  somewhat  inconsistent.  Clarke  v.  Shee  and 
Johnson  (Cowp.  197),  Browning  v.  Mmris  (Cowp.  790),  and  Jaques  v.  Golighily  (2  Black. 
1073),  are  expressly  in  favour  of  the  plaintiff",  and  ought  to  be  relied  on. 

Cur.  adv.  vult. 

In  this  term. 

Lord  Loughborough  declared  the  unanimous  opinion  of  the  Court,  that  the 
objection  raised  on  the  repeal  of  the  statute  ought  to  be  over-ruled  ;  and  that  the  other 
three  Judges_(contrary  to  his  opinion)  thought  the  case  of  Jaqms  v.  Golighily  good 
law,  and  fit  to  govern  the  present. 

Rule  absolute. 

End  of  Trinity  term. 

The  reporter  having  been  favored  with  the  following  case  conceives  that  it  will 
not  be  unacceptable  to  the  profession,  though  of  a  date  prior  to  the  commencement  of 
his  undertaking. 

Harrison  against  Bulcock,  and  Six  Others.     1788. 

[Hilary  Term,  28  Geo.  III.   1788.] 

[Referred  to,  Colchester  v.  Kevmey,  1866-67,  L.  R.  1  Ex.  379  ;  L.  R.  2  Ex.  253.] 

A  house  within  the  limits  of  an  hospital,  appropriated  to  an  officer  of  the  hospital 
for  the  time  being,  is  not  assessable  to  the  land-tax  (a). 

Trespass  for  taking  the  goods  of  the  plaintiff. — Plea,  general  issue. — Verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff  at  the  time  when  the  goods  were  taken  was  treasurer  of  Guy  s 
Hospital,  in  the  parish  of  St.  Thomas,  Southwark.  By  an  assessment  made  on  the 
19th  of  May,  1786,  he  was  assessed  to  the  land-tax  for  the  house  in  which  he  lived. 
Five  of  the  defendants  were  commissioners,  and  the  other  two  collectors.  The 
plaintiff  appealed  to  the  commissioners  against  the  rate,  who  dismissed  his  appeal. 

(o)  [Ace.  All  Souls  College  Ozfmd,  v.  Costar,  3  Bos.  &  Pul.  635.] 
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On  his  refusing  to  pay  the  sum  assessed,  the  goods  in  question  were  taken  under  a 
warrant  of  distress. 

[69]  The  hospital  originally  consisted  of  only  two  squares,  built  on  land  demised 
by  the  Mayor  and  Commonalty  of  Loudon  as  governors  of  St.  Thomas's  Hospital,  to 
the  founder,  Thomas  Guy,  in  the  year  1720. 

By  an  Act  of  the  11th  of  Geo.  1,  certain  persons  were  incorporated,  in  pursuance 
of  the  will  of  the  founder,  by  the  name  of  president  and  governors  of  the  hospital 
founded  by  Thomas  Guy. 

To  whom  being  incorporated,  the  Mayor  and  Commonalty  of  London,  as  governors 
of  St.  Thomas's  Hospital  demised  another  piece  of  land,  in  the  parish  of  St.  Thomas, 
Southwark,  on  which  many  houses,  &c.  stood,  but  which  the  said  president  and 
governors,  by  virtue  of  the  powers  vested  in  them  by  the  Act  of  Parliament  and  the 
will  of  the  founder,  pulled  down,  and  in  their  place  built  another  square  in  addition 
to,  and  communicating  with  the  hospital,  in  which  square  the  plaintiB's  house  is 
situated. 

No  part  of  the  ground  on  which  the  hospital  now  stands  was  ever  part  of  the  scite 
of  St.  Thomas's  Hospital,  but  this  ground,  before  the  two  demises  of  it  to  the  founder 
and  governors  of  Guy's  Hospital,  was  covered  with  houses  let  todifiereut  persons,  and 
in  the  year  1693,  and  from  thence  to  the  building  of  Guy's  Hospital,  was  assessed  to 
the  land-tax. 

The  house  in  which  the  plaintiii'  lived  has  been  constantly  occupied  by  the 
treasurer  for  the  time  being,  for  whose  sole  use  it  was  erected. 

The  plaintiff  paid  no  rent  for  it,  but  occupied  it  as  incident  to  his  office. 

Bond,  Serjt.,  on  behalf  of  the  plaintiff,  contended,  that  he  was  exempted  from 
payment  of  the  land-tax,  in  respect  of  the  scite  of  the  hospital  and  the  buildings 
within  the  limits  of  it,  being  stated  to  live  in  a  building  within  those  limits.  He  paid 
no  rent  for  his  house,  but  held  it  as  incident  to  his  office.  The  treasurer  is  the 
servant  of  the  hospital,  and  as  such  protected  by  the  exception  given  to  the  hospital. 
The  protection  given  to  charities  is  very  ancient.  It  is  to  be  found  in  the  old  Subsidy 
Acts,  and  was  preserved  in  the  first  land-tax  bill  of  William  the  Third. — The  Subsidy 
Act  of  the  1st  Eliz.  (Runnington's  Appendix,  vol.  x.  p.  163,  s.  34),  contains  a  general 
exemption  of  hospital  property,  for  it  declares  that  it  shall  not  extend  to  the  goods 
and  lands  of  any  hospital,  &c.  used  [70]  for  the  sustentation  and  relief  of  the  poor, 
&c.  and  the  4th  of  \V.  &  M.  c.  1,  s.  25,  contains  a  protection  to  the  scite  of  hospitals, 
which  has  been  inserted  in  all  the  land-tax  bills  which  have  been  passed  since  the 
Revolution,  with  the  material  addition  of  "  any  of  the  buildings  within  the  walls  or 
limits  of  the  hospital."  From  hence  it  is  clear,  that  the  Legislature  has  been  anxious 
to  extend  the  exemption  to  the  appendages  of  an  hospital,  which  are  inhabited  either 
by  the  objects  of  the  charity  or  the  servants  of  it.  The  scite  of  a  building  means  the 
land  upon  which  the  building  and  all  its  dependencies  and  offices  are  situated.  The 
Stat.  32  H.  8,  c.  20,  mentions  the  scite  of  monasteries,  and  under  that  description  not 
only  the  land  upon  which  the  walls  of  a  monastery  were  built,  but  the  garden, 
orchard,  and  all  the  appurtenances  may  at  this  day  be  exempted  from  tithes.  But 
lest  the  term  might  be  ambiguous,  the  IjCgislature  expressly  added  the  words  "any 
of  the  buildings  within  the  walls  or  limits  of  the  said  hospitals "  (Land-Tax  Act 
27  G.  3,  s.  25).  Now  what  are  these  buildings?  Certainly  such  as  are  necessary  to 
the  hospital.  The  necessity  of  the  superintendance  of  the  chief  officers  is  as  obvious 
as  that  of  the  service  of  the  inferior  agents,  and  such  officers  must  have  a  residence 
suitable  to  their  rank.  If  the  treasurer,  chaplain,  or  physician  be  assessable,  so  are 
the  porters,  gardener,  and  other  servants  who  live  within  the  hospital.  They  have  all 
an  interest  of  the  same  nature,  difl'eriiig  only  in  their  respective  emoluments,  which  are 
proportioned  to  their  several  employments.  They  are  all  servants.  By  taxing  either, 
the  benevolent  intentions  of  Parliament  would  be  defeated;  for  the  reason  of  the 
exemption  is  a  regard  to  the  public  funds  of  the  hospital,  which  would  be  lessened  by 
a  tax  laid  upon  the  servants,  who  would  look  to  the  public  stock  for  repayment.  The 
funds  of  hospitals  are  but  barely  equal  to  the  charitable  purposes  of  their  institution. 
If  a  tax  be  laid  on  persons  who  will  be  reimbursed  out  of  the  public  funds  of  a  charity, 
the  charity  itself  is  taxed. 

The  land-tax  in  this  instance  bears  no  analogy  to  other  taxes.  Under  the  window- 
tax  the  plaintiff  would  be  assessable  because  the  Act  is  positive  that  "all  dwelling- 
houses  shall  pay."     The  poor's  rate  is  a  tax  proportioned  by  a  general  estimate  of  the 
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property  of  the  rateable  occupier.  The  plaintiff  could  not  have  any  claim  in  such 
case  on  the  treasury  of  the  bospitul  for  re[71]-imburseinent.  But  when  charged  with 
the  land-tax,  he  is  charged  only  with  respect  to  his  bouse. 

It  is  objecte  i,  that  the  part  of  the  hospital  buildings  in  which  the  plaintitT  resides, 
stands  upon  land  which  once  paid  the  land-tax ;  and  that  as  a  certain  fixed  sum  must 
be  raised  by  the  parish,  the  quota  to  be  paid  by  each  individual  will  be  increased,  if 
any  part  which  has  before  borne  a  share  of  the  burthen  should  be  discharged.  Now 
it  is  true  that  a  certain  sum  must  be  paid  by  every  district ;  but  whether  that  sum  is 
to  be  collected  from  a  greater  or  less  number  of  individuals,  depends  upon  the  stale 
of  property  within  the  district.  This  makes  the  principal  difference  between  the 
ancient  subsidy  and  the  modern  land-tax.  In  the  case  of  llie  King  v.  7'A«  Ucciipiers  of 
Si.  Luke's  Hospital,  2  Burr.  10(54,  Lord  Mansfield  says  "Whether  property  is  charge- 
able by  a  rate  or  other  payment,  depends  upon  the  will  of  the  proprietor.  The  owner 
of  a  house  may  if  he  pleases,  pull  it  down,  and  convert  it  into  a  toft:  the  owner  of 
lands  may  suffer  them  to  lie  barren  and  unoccupied.  Tithes  and  the  rights  of  them 
vary,  according  to  the  different  species  of  the  produce  of  the  land,  yet  the  landholder 
may  sow  it,  or  plant  it,  or  use  it,  in  the  manner  he  likes  best,  or  even  not  at  all,  if  he 
so  chooses."  As  the  parish  then  is  to  pay  collectively  a  certain  sum,  the  question  in 
the  present  case  is  not  between  the  hospital  and  the  public,  but  between  the  hospital 
and  the  parish  ;  the  same  contribution  will  be  made  to  the  public  revenue,  from  what- 
ever source  that  contribution  may  arise. 

Le  Blanc,  Serjt.,  for  the  defendants,  argued, — 1st,  that  the  Court  had  no  juris- 
diction in  the  present  case,  the  twentieth  section  of  the  Act  having  made  the  appeal 
to  the  commissioners  final. — 2dly,  that  the  exemption  was  meant  by  the  Legislature 
to  protect  only  the  buildings  of  hospitals  at  that  time  appropriated  to  the  immediate 
objects  of  charity,  and  not  to  extend  either  to  subsequent  acquisitions,  or  to  those 
buildings  which  were  erected  for  the  accommodation  of  the  officers.  This  rule  has 
obtained  with  regard  to  the  poor's  rates  and  window  tax.  Buildings  inhabited  by  the 
distressed  objects  of  a  poor's  rate  are  not  assessed,  like  those  which  are  occupied  by 
the  necessary  officers.  There  is  no  reason  why  the  plaintiff  should  be  protected  from 
the  land-tax  when  he  is  liable  to  the  poor's  rate  and  window  tax.  In  The  Kimj  v. 
Gardner  (Cowp.  79),  it  is  ex-[72]-pressly  said  that  the  master  of  Catherine  Hall,  was 
rated  for  his  garden,  upon  which  houses  had  formerly  stood,  and  which  had  been 
purchased  by  the  college  and  added  to  their  lands. 

The  hospital  could  not  be  injured,  if  the  plaintiff  were  assessed,  for  he  could  have 
no  claim  to  call  upon  the  funds  of  the  charity  for  reimbursement.  The  parish  might 
be  essentially  injured,  if  the  exemption  claimed  should  be  allowed,  and  the  hospital 
should  go  on  to  increase  the  buildings  belonging  to  it,  as  the  number  of  persons 
to  pay  the  sum  required  would  be  continually  lessened.  But  whether  the  dispute 
be  between  the  parish  and  the  plaintiff,  or  the  revenue  and  the  plaintiff,  the  law  is 
the  same. 

The  opinion  of  the  Court  was  thus  delivered  by 

Lord  Loughborough. — This  being  a  building  within  the  limits  of  the  hospital, 
not  let,  nor  yielding  any  profit,  but  in  the  occupation  of  a  necessary  officer,  comes 
imder  the  exemption  of  the  Act.  That  there  might  be  no  ambiguity  in  the  word 
scite,  the  Legislature  goes  on  to  say  "any  of  the  buildings  within  the  walls  or  limits 
of  the  said  colleges,  halls,  and  hospitals."  None  of  the  buildings  therefore  within 
those  limits  are  chargeable,  unless  they  are  charged  as  such,  in  some  other  clause  of 
the  Act,  and  no  such  clause  is  to  be  found. 

The  tax  must  be  either  on  the  owner  or  tenant  of  the  hospital,  but  the  plaintiff  is 
neither  owner  nor  tenant. 

The  objection  to  the  jurisdiction  of  the  Court  is  of  no  weight,  the  appeal  to  the 
commissioners  being  alone  final,  when  the  question  arises,  as  to  the  quantum  of  the 
tax,  and  whether  lands  belonging  to  hospitals,  &c.  were  assessed  as  such  in  the  4th 
year  of  William  &  Mary,  or  have  been  purchased  since  that  time  (a). 

Judgment  for  the  plaintiff. 

(a)  [See  The  Earl  of  Radnor  v.  Reeve,  2  Bos.  &  Pul.  391.] 
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[73]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas, 
IN  Michaelmas  Term,  in  the  Twenty-Ninth  Year  of  the  Reign  of 
George  III. 

Pearson  Demandant,  Pearson  Tenant,  and  Brougham  Vouchee. 
Wednesday,  Nov.  12th,  1788. 

The  Court  will  uot  grant  leave  to  amend  a  recovery  on  affidavit  only  ;  it  must  appear 
on  the  face  of  the  deed  to  lead  the  uses,  that  there  is  sufficient  ground  for  an 
amendment  (a)i. 

In  a  recovery,  a  farm  called  Thiefside,  otherwise  Thieveshead,  was  described  to 
be  situated  in  the  forest  of  Inglewood,  in  the  parishes  of  Hesket  in  the  Forest,  and 
St.  Mary's  Carlisle,  or  one  of  them,  in  the  county  of  Cumberland.  It  was  afterwards 
discovered  that  the  whole  of  the  said  farm  was  not  within  the  parishes  of  Hesket  in 
the  Forest  and  St.  Mary's  Carlisle,  as  described  in  the  recovery,  but  that  part  of  it 
was  in  the  parish  of  Lazonby,  in  the  county  of  Cumberland. 

Bond,  Serjt.,  moved  to  amend  the  recovery,  by  inserting  "The  parish  of  Lazonby," 
on  an  affidavit  of  the  owner  of  the  land,  the  vouchee,  stating  as  above,  and  "  that  he 
meant  to  include  all  his  estates  in  the  county  of  Cumberland,  in  the  recovery,  and 
that  he  did  not  know,  when  he  suffered  the  recovery,  that  any  part  of  the  said  farm 
called  Thiefside,  was  in  the  parish  of  Lazonby."  In  support  of  this  motion  he  cited 
Henzel  v.  Lodge,  2  Black.  747,  and  Cruise's  Essay  on  Common  Recoveries,  183, 
2d  edit,  (reported  also  3  Wils.  154). 

The  Court  would  not  on  this  affidavit  alone  grant  leave  to  amend  ;  but  upon 
reading  the  deed  to  lead  the  uses,  there  was  [74]  found  the  following  clause  "and  all 
other  the  estates,  manors,  or  lordships,  messuages,  lands,  tenements,  and  heredita- 
ments, whatsoever,  situate,  lying,  and  being  in  the  county  of  Cumberland."  This 
was  holden  by  the  Court,  sufficient  to  warrant  an  amendment,  as  it  appeared  on  the 
face  of  the  deed  itself. 

Rule  absolute  for  the  amendment. 


Gawler  against  Jolley.     Friday,  Nov.  14th,  1788. 

The  Court  will  set  aside  proceedings  against  bail,  if  the  ca.  sa.  be  tested  of  a  term 
prior  to  that  in  which  judgment  is  signed  against  the  principal  (a)'^. 

The  defendant  was  bail  for  one  Page,  against  whom  the  plaintifl"  signed  judgment 
on  the  14th  of  April  in  Easter  term  last,  and  sued  out  ca.  sa.  tested  the  12th  of 
February,  the  last  day  of  Hilary  term,  returnable  on  the  19th  of  April,  to  which  the 
sheriff  returned  non  est  invent.  On  this  the  plaintiff  took  out  a  sci.  fa.  against  the 
defendant,  tested  the  9th  of  April,  the  first  day  of  Easter  term,  returnable  the  23d 
of  April,  and  a  second  sci.  fa.  tested  the  23d  of  April,  and  returnable  the  30th  of 
April.  On  the  17th  of  May  the  plaintifl'  signed  judgment  against  the  present  defen- 
dant, and  sued  out  a  fi.  fa.  under  which  his  goods  were  taken  by  the  sheriff. 

A  lule  was  obtained  to  shew  cause  why  the  proceedings  should  not  be  set  aside, 
and  the  goods  taken  in  execution  restored,  the  ca.  sa.  being  tested,  the  term  before 
judgment  was  signed  against  the  principal. 

Le  Blanc,  Serjt.,  shewed  cause,  contending  that  the  proceedings  were  irregular; 
that  though  the  ca.  sa,  was  tested  before  judgment  was  signed,  yet  in  fact  it  issued 
after;  that  it  was  common  to  sue  out  writs  in  vacation  tested  as  of  the  preceding 
term. 

Runnington,  Serjt,  for  the  rule,  argued  that  the  ca.  sa.  could  not  regularly  be 
tested  in  a  term  prior  to  that  in  which  judgment  was  signed  ;  that  the  sci.  fa.  also 
ought  to  have  been  tested  the  day  of  the  return  of  the  ca.  sa. 

{ay  [See  Cross  v.  Grey,  1  Bos.  &  Pul.  137.  Dowse  v.  Lloyd,  2  Bos.  &  Pul.  578. 
Phillips  V.  Jones,  3  Bos.  &  Pul.  362.  And  the  eases  collected  in  2  Saund.  94,  notes, 
5th  edit.] 

(ay  [See  Tidd's  Prac.  1148,  8th  edit.] 
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Le  Blanc  in  reply.  Bail  are  fixed  in  law  at  the  return  of  the  ca.  sa.,  but  by 
indulgence  four  days'  notice  are  allowed.  Here  the  bail  might  have  had  notice  by 
searching  in  the  office.  It  is  immaterial  when  the  sci.  fa.  was  tested,  if  there  was 
sufficient  time  before  the  return. 

[75]  The  Court  held  the  proceedings  irregular,  as  they  said  such  practice  would 
tend  to  fix  the  bail,  without  giving  them  an  opportunity  to  surrender  the  principal, 
and  therefore  made  the 

Rule  absolute. 


Saunderson  against  Mark.     Monday,  Nov.  17th,  1788. 

A  warrant  of  attorney  given  by  an  infant  is  absolutely  void,  and  the  Court  will  not 
confirm  it,  though   the    infant  appear  to  have  given  it  (knowing  that  it  was  not 

valid),  for  the  purpose  of  collusion  (a)i. 

The  defendant  being  an  infant,  joined  with  his  brother  in  giving  a  warrant  of 
attorney  to  the  plaintiff,  to  confess  a  judgment,  which  was  accordingly  entered  up, 
and  the  defendant  taken  in  execution.  In  order  to  procure  his  discharge,  he  alone 
gave  a  second  warrant  of  attorney,  on  which  judgment  was  again  eutered,  and  he 
again  taken  in  execution.  On  this,  a  rule  was  granted  to  shew  cause,  why  the  last 
judgment  should  not  be  set  aside,  and  the  warrant  of  attorney  cancelled,  on  the 
ground  that  the  defendant  was  an  infant  at  the  time  of  giving  it. 

Marshall,  Serjt.,  shewed  for  cause,  a  declaration  of  the  defendant,  when  he  gave 
the  second  warrant  of  attorney,  that  he  would  take  no  advantage  of  his  infancy,  a 
promise  to  pay  the  debt,  and  some  circumstances  of  collusion  between  hira  and  his 
brother.  This  application,  Marshall  said,  was  made  to  the  equitable  jurisdiction  of 
the  Court;  and  in  equity,  the  acts  of  an  infant  are  often  confirmed;  such  as  an 
agreement  to  settle  an  estate,  and  the  like.     But  the  Court  said, 

Such  acts  of  an  infant  as  are  only  voidable,  are  allowed  in  equity  to  be  confirmed, 
but  not  such  as  are  actually  void.  A  warrant  of  attorney  is  of  the  latter  description, 
which  the  Court  cannot  make  good,  though  there  appear  circumstances  of  fraud  on 
the  part  of  the  infant. 

Rule  absolute  without  costs. 


[76]     Laing  against  Cundale.     Wednesday,  Nov.   19th,  1788. 
An  articled  clerk  to  an  attorney,  cannot  be  bail  (a)-. 

Motion  to  justify  bail. — It  was  objected  by  Bond,  Serjt.  that  one  of  them  was  an 
articles  clerk  to  an  attorney. 

The  Court,  on  considering  the  rule(6)  made  on  this  subject,  held,  that  being  for  the 
protection  of  attorneys,  it  extended  to  their  articled  clerks  as  well  as  themselves,  and 

Rejected  the  bail. 

(ay  [Ace.  Chambers  v.  Burnett,  T.  32  G.  3,  C.  P.  Tidd's  Pr.  594,  8th  edit.  JFood 
V.  Heath,  M.  1814,  K.  B.  1  Chitty's  Rep.  708  (notes),  see  also  IFilkins  v.  fFetherill, 
3  Bos.  &  Pui.  220.] 

(a)'  [Ace.  Cornish  v.  Boss,  post,  vol.  ii.  p.  349.  Fenton  v.  Buggies,  1  Bos.  &  Pul. 
356.  JVaUace  v.  Arrcrwsmith,  2  Bos.  &  Pul.  49.  liedit  v.  Broonihead,  ibid.  564.  So 
in  the  Exchequer,  Stoneimm  v.  Pink,  3  Price,  263.     Tidd's  Pr.  246,  8th  edit.] 

(i)  Mich.  6  Geo.  2.  It  is  ordered  by  the  Lord  Chief  Justice,  and  the  rest  of  the 
justices  of  this  Court,  that  from  and  after  the  last  day  of  this  term,  no  attorney  of 
this  or  any  other  Court,  or  any  person  practising  as  such,  shall  be  bail  in  any  suit  or 
action  depending  in  this  Court. 

Collection  of  rules  and  orders  of  the  Court  of  Common  Pleas,  8vo.  edit.  1739, 
p.  258. 

The  same  practice  prevails  in  B.  R  Boulogne  v.  Vauinn,  B.  R.  T.  18  Geo,  3,  cited 
in  a  note.     Dougl.  466,  last  ed. 
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MiTCUELL  AND  OTHERS,  Assignees  of  Robertson,  against  GiBBONS. 
Wednesday,  Nov.  19th,  1788. 

Bail  to  the  sheriff  are  liable,  beyond  the  sura  sworn  to  and  costs,  to  satisfy  the  whole 
debt  due,  to  the  full  extent  of  the  penalty  of  the  bail-bond  (a). 

The  defendant  being  arrested  at  the  suit  of  the  plaintiffs,  for  "  501.  and  upwards  " 
found  bail,  who  entered  into  the  common  bail  bond  to  the  sheriff,  in  the  penalty  of 
1001.  The  defendant  not  appearing,  the  bail  paid  to  the  plaintiff's  attorney  501.  and 
offered  to  pay  the  costs,  which  the  attorney  refused  to  accept,  unless  they  would  pay 
291.  more  ;  the  plaintiff's  debt  being  in  fact  791.  The  bail  not  thinking  themselves 
answerable  for  more  than  the  sum  sworn  to  and  costs,  refused  to  pay  the  overplus. 
The  bond  was  assigned,  and  an  action  brought. 

On  which,  a  rule  was  granted  to  shew  cause  why  the  bond  should  not  be  given  up, 
the  sum  sworn  to  having  been  paid,  and  a  tender  made  of  the  costs. 

In  support  of  this  rule,  Bond,  Serjt.,  contended  that  the  bail  were  liable  to  no 
more  than  the  sum  sworn  to  and  costs;  that  the  stat.  12  Geo.  1,  (cap.  29)  had 
expressly  prohibited  the  sheriff  from  taking  bail  to  a  greater  amount ;  if  he  were  to 
do  so,  he  would  be  subject  to  the  penalty  of  the  stat.  23  Hen.  6,  as  having  acted 
colore  officii  (cap.  9).  The  case  of  Jacksan  v.  Hassell  (Dougl.  330),  shews  that  [77] 
bail  are  not  liable  to  more  than  the  sum  sworn  to  and  costs ;  in  the  present  case,  501. 
was  the  sum  sworn  to,  and  the  costs  had  been  tendered.  Where  indeed  a  Judge 
makes  an  order  to  hold  to  bail,  it  is  a  matter  of  discretion  in  him  to  decide  in  what 
sum  the  bail  shall  be  liable,  but  the  liability  of  bail  taken  by  the  sheriff,  is  determined 
by  the  sura  indorsed  on  the  writ.  If  the  sheriff  were  to  take  no  bail,  he  would  be 
only  answerable  for  the  sum  sworn  to,  and  costs. 

Adair,  Serjt.,  argued  against  the  rule,  that  by  the  constant  practice  of  the  Courts, 
bail  were  bound  in  double  the  sum  sworn  to.  The  stat.  12  Geo.  1  prohibits  the 
sheriff  from  taking  more  than  double  the  sum.  Where  damages  are  uncertain,  as  in 
cases  of  tort,  there  they  are  measured  by  the  discretion  of  the  Judge,  but  where  they 
are  certain,  as  in  cases  of  contract,  the  oath  of  the  plaintiff  is  to  prevail,  and  then 
double  the  sum  is  required.  But  why  require  double  the  sum,  if  only  the  single 
demand  is  to  be  recovered  ? 

The  Court  took  time  to  consider  till  the  next  day,  when  judgment  was  delivered 
as  follows,  by 

Lord  Loughborough. — We  have  considered  this  case,  and  find  the  practice  for 
more  than  fifty  years  past,  to  have  been,  that  the  bail  are  liable  to  the  whole  extent 
of  the  penalty  of  the  bond,  to  satisfy  the  debt  really  owing  to  the  plaintiff.  Soon 
after  the  12th  year  of  George  the  First,  namely,  in  the  1st  of  George  the  Second,  the 
case  of  Turner  v.  Bailei/ urose,  which  was  on  amotion  to  set  aside  a  judgment  obtained 
upon  a  bail-bond  ;  the  defendant  insisted  that  such  an  action  could  not  be  maintained, 
because  the  bail-bond  was  taken  in  more  than  double  the  sum  the  plaintiff  had  sworn 
to  be  due  ;  the  Court  seemed  to  be  of  opinion  that,  if  the  judgment  was  regular,  the 
point  about  taking  more  than  double  the  sum,  could  not  come  in  question  ;  but  that 
this  case  might  be  settled,  they  put  it  off  till  the  next  term,  it  being  a  new  point  on 
the  Act  of  the  12th  Geo.  1,  c.  29,  but  the  parties  having  agreed,  the  point  was  not 
then  settled  :  subjoined  to  this  case,  which  is  reported  in  Cooke's  Cases  of  Practice 
(page  43),  is  the  following  note,  "It  seemed  to  be  agreed,  that  the  bail-bond  may  be 
taken  in  double  the  sum  sworn  due."  The  next  case  was  in  the  third  year  of  George 
the  Second,  reported  in  Fortescue  Aland  (b),  and  which  was  a  demurrer  to  a  declaration 
on  a  bail-bond,  it  appearing  that  [78]  the  writ  was  for  301.  and  the  bond  for  401. ;  it 
was  contended  that  since  the  new  Act  (meaning  the  12th  of  Geo.  1,)  the  bond  was 
void,  being  for  more  than  the  sura  in  the  writ ;  but  the  Court  held  it  was  not  void, 
and  that  the  Act  was  directory  to  the  sheriffs  :  and  of  this  opinion  were  the  Court  of 
Exchequer.     In  the  11th  of  George  the  Second,  the  same  question  came  before  the 

(a)  [Ace.  Stevenson  v.  Cameron,  8  T.  R.  29,  see  also  Dahl  v.  Johnson,  1  Bos.  &  Pul. 
205.  But  bail  above  are  only  liable  to  the  amount  of  the  sum  sworn  to  and  costs. 
Clarke  v.  Brailshaw,  1  East,  91.  As  to  the  extent  of  the  sheriff's  liability,  see  post, 
p.  233.] 

(b)  Jenyns  v.  Goostrey,  Fortes.  366. 
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Court,  in  the  case  of  Male  v.  Mitchell  (Praet.  Reg.  of  C.  B.  67),  in  which,  though  the 
Court  seemed  to  think  that  the  sheriff  had  done  wrong  in  taking  the  bail-bond  in 
more  than  double  the  sum  sworn  to,  yet  they  said  it  would  have  been  right  for  the 
sheriff  to  have  taken  the  bond  in  double  the  sum  sworn  to,  and  indorsed  on  the  writ. 
There  is  also  a  case  iu  Mr.  Justice  Blackstone's  Eeports(i)  on  the  same  subject,  in 
which  a  motion  was  made  to  stay  the  proceedings  on  a  bail-bond,  the  defendant 
having  paid  his  principal's  whole  debt,  and  his  own  costs,  all  except  40s.  which  he 
had  tendered  ;  but  the  Court  on  considering  precedents,  held,  that  the  costs  of  the 
action  against  the  principal  and  the  other  bail  must  also  be  paid,  before  the  proceedings 
could  stay.  We  have  likewise  consulted  the  officers  of  the  Court,  who  say  that  it 
has  always  been  the  received  practice,  that  the  bail  are  liable  to  the  utmost  extent 
of  the  penalty  of  the  bail-bond,  as  far  as  justice  requires,  for  the  payment  of  the 
whole  debt  due,  and  the  costs. 

Finding  therefore  the  practice  to  be  thus  established,  we  do  not  feel  ourselves 
authorized  to  set  it  aside. 

Rule  discharged. 


Spencer  against  Goter.     Wednesday,  Nov.  19th,  1788. 

The  Court  will  not  alter  a  verdict,  unless  it  appears  on  the  face  of  it,  that  the  alteration 
would  be  according  to  the  intention  of  the  jury  (a). 

This  was  an  action  for  words,  tried  before  Lord  Loughborough,  at  the  sittings, 
at  Westminster,  after  last  Trinity  terra.  The  declaration  consisted  of  six  counts,  the 
first  five  of  which,  were  for  accusing  the  plaintiff  of  being  a  dog-stealer,  and  stealing 
a  dog  of  the  defendant,  and  the  last,  for  maliciously  and  without  probable  cause 
giving  information  before  a  justice,  that  there  was  cause  to  suspect  that  a  dog  which 
had  been  stolen  from  the  defendant,  was  concealed  in  the  house  of  the  plaintiff:  causing 
the  justice  to  issue  a  search-warrant,  and  a  constable  to  enter  the  house  and  search  for 
the  dog,  which  was  neither  found  [79]  in  the  house,  nor  there  concealed  ;  nor  was  it 
otherwise  in  the  possession  or  custody  of  the  plaintiff,  &c. 

Plea — Not  guilty ;  on  which  issue  was  joined. — 2d,  Justification,  that  the  words 
spoken  were  true.  Replication,  de  injuria  sua  propria  absque  tali,  &c.,  on  which  also 
issue  was  joined. — 

At  the  trial,  there  was  sufficient  evidence  to  support  the  counts  for  the  words, 
it  appearing  that  they  were  spoken,  after  a  search  had  been  made  in  the  plaintiff's 
house,  where  the  dog  was  not  found  :  but  it  also  appeared,  that  there  was  probable 
cause  for  the  defendant's  suspicion,  and  of  course  for  his  applying  to  the  justice 
for  a  search-warrant.  Lord  Loughborough  therefore  directed  the  jury  to  find  for  the 
plaintiff,  on  the  counts  for  the  words  spoken,  and  for  the  defendant  on  the  last.  But 
they  found  a  general  verdict  for  the  plaintiff'  with  Is.  damages,  and  403.  costs. 

A  rule  having  been  granted  to  shew  cause,  why  the  verdict  should  not  be  entered 
for  the  plaintiff',  on  the  first  and  second  counts  only,  agreeable  to  the  notes  of  the 
Chief  Justice,  or  why  it  should  not  be  set  aside,  and  a  new  trial  granted, 

Le  Blanc,  Serjt.,  contended  that  a  general  verdict  having  been  found,  the  Court 
could  not  interfere  to  enter  it  on  any  particular  count,  and  determined  on  which  part 
of  the  evidence  it  was  grounded.  To  enter  it  on  any  particular  count,  it  must  appear 
from  the  notes  of  the  Judge,  that  the  evidence  applied  only  to  that  count.  To  grant 
a  new  trial,  it  must  appear  from  the  evidence,  that  the  jury  could  not  find  the  verdict 
which  they  have  found. 

Cockell,  Serjt.,  in  favour  of  the  rule,  urged  that  the  last  count  was  not  supported 
by  evidence.  There  was  no  proof  of  malice,  the  defendant  had  good  ground  to  apply 
for  a  search-warrant. 

The  Court  said,  they  could  not  alter  a  verdict,  unless  it  clearly  appeared  on  the 
face  of  it,  that  the  alteration  would  be  agreeable  to  the  intention  of  the  jury  ;  and  that 
the  proper  remedy  in  this  case  was  a  new  trial. 

(i)  TFalker  v.  Carter,  2  Black.  816. 

(a)  [Vide  iniliam  v.  Breedon,  1  Bos.  &  Pul.  329.  Bichardsm  v.  Hellish,  3  Bingh. 
334.] 
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It  was  theu  recommended  to  the  parties  to  agree  to  a  new  trial ;  which  they 
afterwards  did,  and  accordingly  the 

Rule  was  made  absolute  for  a  new  trial. 

[80]     CoHN  against  Davis.     Saturday,  Nov.  22d,  1788. 

Although  an  exception  to  bail  has  been  regularly  entered,  and  the  defendant's  attorney 
having  had  verbal  notice  of  it  proceeds  by  giving  notice  of  justification,  and 
attempting  to  justify,  yet  notice  in  writing  of  such  exception  must  have  been  given, 
to  make  the  sheriff  liable  to  an  attachment  for  not  biinging  in  the  body  (a)^ 

An  exception  to  bail  was  regularly  entered  in  the  filazer's  book,  of  which  the 
defendant's  attorney  had  verbal  notice,  but  afterwards  proceeded  by  giving  notice  of 
justification,  and  attempting  to  justify  bail  who  were  rejected.  The  rule  for  bringing 
in  the  body  having  expired,  and  no  bail  being  justified,  an  attachment  was  granted 
against  the  sheriff  (ante,  9,  Thorold  v.  Fisher). 

A  rule  was  obtained  to  shew  cause  why  this  attachment  should  not  be  set  aside, 
on  the  ground,  that  a  written  notice  of  exception  was  not  given  to  the  defendant's 
attorney. 

Adair,  Serjt.,  shewed  cause,  arguing  that  under  the  circumstances  of  this  case,  the 
necessity  of  a  written  notice  was  waived,  as  the  attorney  for  the  defendant  had  received 
verbal  notice  of  the  exception  being  entered,  and  had  afterwards  himself  given  notice 
of  justification,  and  in  fact  attempted  to  justify.  He  also  contended  that  notice  of 
justification,  was  an  admission  that  notice  of  exception  had  been  given. 

Bond  and  Lawrence,  Serjts.  supported  the  rule.  To  shew  that  the  practice  of 
giving  notice  in  wiiting  was  strictly  to  be  observed,  they  cited  the  cases  of  SatchwM  v. 
Latves,  2  Barnes,  61,  and  Gosicell  v.  Hunt,  2  Barnes,  83  (octavo  edit.).  They  also  urged, 
that  there  was  no  waiver  by  the  defendant ;  but  even  if  there  had  been  a  waiver  on 
his  part,  still  the  irregularity  was  not  cured,  as  relating  to  the  sheriff;  for  though 
"Quisqtie  potest  renuuciare  juri  pro  se  iiitroducto,"  yet  a  third  person  could  not  be 
affected  by  such  a  renunciation,  particularly  one  who  stood  in  a  criminal  view  ;  in 
which  a  sheriff  stands,  under  an  attachment  for  contempt. 

Per  Cur.  "Where  there  are  two  parties,  and  one  of  them  takes  a  step,  previous  to 
which  the  other  ought  to  have  taken  a  step,  the  former  waives  the  obligation  which 
the  latter  was  under,  as  between  themselves,  but  not  as  relating  to  a  third  person. 
Here  the  waiver  by  the  defendant,  if  it  were  one,  was  not  a  waiver  by  the  sheriff. 
The  rule  ought  to  be  strictly  followed  to  prevent  confusion. 

Rule  absolute. 

[81]     Williams  against  Millington.     Saturday,  Nov.  22d,  1788. 

[Principle  applied,  Woolfe  v.  Home,  1877,  2  Q.  B.  D.  358.  Followed,  Davis  v.  Artingstall, 
1880,  49  L.  J.  Ch.  610.  Referred  to,  Wwld  v.  Baxter,  1883,  49  L.  T.  47.  Applied, 
Consolidated  Company  v.  Curtis,  [1892]  1  Q.  B.  499.] 

An  auctioneer  employed  to  sell  the  goods  of  a  third  person  by  auction,  may  maintain 
an  action  for  goods  sold  and  delivered  against  a  buyer,  though  the  sale  was  at  the 
house  of  such  third  person,  and  the  goods  were  known  to  be  his  property  {a)? 

The  pluintiff  was  an  auctioneer,  and  employed  by  one  Crown  to  sell  his  goods  by 
auction.  The  sale  was  at  the  house  of  Ciown,  and  the  goods  were  known  to  be  his 
property.  The  defendant  bought  goods  to  the  amount  of  71.  9s.  6d.  and  after  packing 
them  in  a  cart,  which  he  had  prepared  ready  at  the  door,  paid  the  plaintiff  21.  4s.  6d. 
in  cash,  and  put  a  receipt  into  his  hand,  for  five  guineas  as  for  a  debt  due  from  Crown 
to  the  defendant.     While  the  plaintiff  was  hesitating  about  the  propriety  of  taking 

(a)'  [Ace.  Rogers  v.  Maplehacl;  post,  p.  106,  see  also  Hodson  v.  Garrett,  1  Chitty's  Rep. 
174.     Tidd's  Pr.  2.57,  8th  edit.] 

(a)-  [But  if  the  buyer  settle  with  the  principal,  the  auctioneer  cannot  recover, 
unless  peihaps  he  give  notice  of  his  lien  to  the  purchaser.    Coppin  v.  Walker,  1  Taunt.  237. 

2  Marsh.  497,  S.  C] 
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the  receipt  in  payment,  the  defendant  drove  oflf  the  cart  with  the  goods.  Afterwards 
the  plainliff  being  called  upon  by  Crown,  paid  to  him  (who  refused  to  accept  the 
receipt)  the  whole  sum  for  which  the  goods  were  sold  to  the  defendant,  and  brought 
this  action  to  recover  the  five  guineas,  in  lieu  of  which  the  receipt  was  oflfered. 

The  declaration  was  for  goods  sold  and  delivered,  with  the  usual  money  counts. 

Plea,  general  issue. — Verdict  for  the  plaintiff. 

A  rule  was  granted  to  shew  cause,  why  this  verdict  should  not  be  set-aside,  and 
a  nonsuit  entered. 

In  support  of  which  rule,  Adair,  Serjt.,  argued,  that  as  the  goods  in  question  were 
known  to  be  the  property  of  Crown,  and  sold  as  such,  the  plaintiff  was  not  entitled  to 
bring  an  action  for  goods  sold  and  delivered.  He  allowed,  that  where  the  possessor 
was  the  only  visible  owner,  he  might  maintain  this  action,  but  here  public  notice  waa 
given  that  Crown  was  the  owner.  The  plaintiff  himself  piinted  the  proposals  of  sale, 
which  was  actually  holden  at  the  house  of  Crown.  The  goods  were  liable  to  every 
demand  against  Crown  both  at  law  and  in  ecjuity,  as  much  as  if  they  had  been  bought 
of  Crown  himself,  and  he  only,  not  the  auctioneer,  would  have  been  answerable  for 
a  refusal  to  deliver.  The  payment  of  the  money  to  Crown  by  the  plaintiff,  was  in 
his  own  wrong,  and  therefore  cannot  be  the  foundation  of  an  action  ;  he  could  not 
be  liable  to  the  owner  for  more  than  he  had  actually  received.  If  the  plaintiff  were 
permitted  to  maintain  this  action,  the  vendee  would  be  deprived  of  the  benefit  of  a 
set-off  against  the  owner,  and  manifest  injustice  would  ensue. 

[82]  Marshall,  Serjt ,  also  supported  the  rule.  He  contended,  that  as  the  owner  of 
the  goods  might  have  brought  this  action  against  the  defendant,  so  it  was  clear  that  the 
auctioneer  could  not  bring  it,  because  it  is  a  rule  of  law  to  which  there  is  no  exception, 
that  several  persons  cannot  maintain  distinct  and  sepaiate  actions  on  the  same  contract, 
against  the  same  defendant.  The  inconvenience  arising  from  different  persons  bringing 
separate  actions  on  the  same  contract,  would  be,  that  while  the  action  was  brought  by 
one,  the  defendant  might  pay  the  other,  and  give  the  payment  in  evidence  under  the 
general  issue.  The  law  abhors  multiplicity  of  actions  ;  and  therefore  wherever  it  appears 
on  record,  that  two  writs  have  been  sued  out  against  the  same  defendant  for  the  same 
cause,  the  second  shall  abate.  If  two  persons  could  bring  separate  actions  for  the  same 
thing,  as  neither  could  have  a  priority,  each  might  proceed  at  the  same  time,  and  the 
right  being  equal  in  both,  neither  could  be  pleaded  against  the  other  ;  if  either  could 
be  pleaded  again.st  the  other,  each  might  be  reciprocally,  and  then  both  must  abate.  If 
Crown  were  now  to  bring  an  action  against  the  defendant,  the  present  action  depending 
could  not  be  pleaded  in  abatement ;  such  a  plea  would  be  bad,  (because  it  would  admit 
that  the  first  plaintiff  had  a  right  to  sue,  and  if  so,  the  second  had  not,)  and  would 
amount  to  the  general  issue.  If  the  auctioneer  had  a  right  to  sue,  it  must  be  on 
a  presumption  that  he  gave  the  credit  to  the  buyer,  but  if  he  gave  the  credit,  he  alone 
can  sue.  If  the  goods  were  not  delivered  to  the  buyer,  the  owner  would  alone  be 
liable  to  an  action.  The  avietioneer  never  had  possession  of  them,  as  they  were  sold 
on  the  premises  of  the  owner.  All  the  precedents  of  declarations  shew  that  the  owner 
must  be  sued. 

The  case  of  a  factor  stands  upon  very  different  grounds,  arising  from  the  custom 
of  merchants  and  convenience  of  commerce.  But  the  law  relating  to  factors  is  not  in 
favour  of  the  present  plaintiff;  for  though  a  factor  to  one  beyond  sea  may  maintain 
an  action  in  his  own  name  for  goods  sold,  being  the  only  visible  owner,  according  to 
the  doctrine  laid  down  in  Buller's  Nisi  Prius(a),  yet,  in  general,  a  factor  is  a  mere 
agent  or  servant  to  the  principal,  and  has  only  the  custody  of  the  goods,  the  property 
remaining  in  the  principal.     Cowp,  255. 

The  next  point  is,  whether  the  plaintiff  can  maintain  the  count  for  money  paid, 
for  the  sum  he  paid  to  Crown,  after  he  [83]  had  notice  from  the  defendant  not  to  pay 
it.  One  of  the  first  principles  of  law  is,  that  an  assumpsit  cannot  be  raised  by  payment 
of  the  debts  of  another  against  his  will,  1  Term  Kep.  B.  It.  20.  Nor  does  it  lie  in  the 
power  of  any  man  at  his  election,  to  vary  the  rights  of  two  other  contending  parties. 
When  Crown  refu.sed  to  take  the  defendant's  receipt  in  payment,  the  plaintiff  knew 
the  subject  of  contention  between  them,  and  therefore,  as  he  was  not  bound  to  pay 
more  money  than  he  had  actually  received,  he  elected,  by  paying  the  amount  of  the 
receipt,  to  deprive  the  defendant  of  the  benefit  of  his  claim  on  Crown. 

(a)  Gonzales  v.  Sulden,  p.  130. 
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Bond,  Sei-jt,,  against  the  rule  made  two  points,  1.  Whether  the  plaintiff  could 
maintain  this  action.  2.  Whether  the  defendant  might  not  have  given  evidence  of 
the  debt  due  from  Crown. 

As  to  the  second  point,  he  contended,  that  though  under  the  general  issue,  evidence 
of  the  debt  could  not  be  given  without  notice  of  set  off,  yet  the  defendant  might  have 
averred,  that  the  plaintiff  was  the  agent  of  Crown,  then  stated  the  debt,  and  pleaded 
payment  of  the  residue.  That  in  an  action  on  a  bond  brought  by  a  trustee,  the 
defendant  had  been  permitted  to  plead  a  debt  due  to  him  from  the  cestui  que  trust  (a). 
This  was  a  liberal  construction  of  the  Statutes  of  Set-off,  and  of  which  the  defendant 
might  have  availed  himself;  no  objection  therefore  could  be  made  by  him  on  this 
ground,  to  the  present  action. 

The  only  question  then  was,  whether  the  plaintiff  could  maintain  an  action  for 
goods  sold  and  delivered,  and  money  paid  ?  An  auctioneer  is  not  a  mere  servant,  but 
a  special  bailee,  and  has  a  sufficient  property  in  goods  which  he  is  to  sell,  to  maintain 
trover,  and  rebut  a  prosecution  for  felony. 

As  to  multiplicity  of  action,  the  law  equally  abhors  circuity  of  action,  and  will  not 
admit  tritiing  distinctions.  If  two  actions  were  brought  for  the  same  cause  against 
the  same  person,  the  Court  would  interfere,  and  relieve  upon  affidavit.  Here  only 
one  action  was  brought.  If  a  carrier  has  a  commission  to  sell  goods,  he  has  a  special 
property  in  them,  and  may  maintain  an  action  for  goods  sold  and  delivered.  An 
auctioneer  is  upon  the  same  footing,  both  being  special  bailees.  It  is  the  daily 
practice  for  auctioneers  to  bring  actions  of  this  kind,  whether  they  [84]  are  considered 
as  agents  only,  or  as  selling  in  their  own  names.  Tattersall,  the  auctioneer  of  horses, 
has  often  brought  actions  against  the  buyer.  So  a  merchant  employed  to  sell  the 
produce  of  an  estate  in  the  West  Indies,  though  without  a  commission  del  credere, 
may,  and  often  does,  being  an  action  in  his  own  right  against  a  purchaser.  An 
auctioneer  has  frequently  been  made  defendant,  and  if  he  may  be  defendant,  he  may 
also  be  plaintiff.  Law  v.  Skinner,  2  Black.  996.  The  plaintiff  also  is  entitled  to 
recover  the  money  which  he  has  wrongfully  paid  on  a  count  for  money  had  and 
received.  Moses  v.  Mackfarlane,  2  Burr.  1005.  The  authority  cited  from  the  Term 
Keports,  B.  R.  20,  is  not  applicable  to  this  case,  here  being  an  implied  contract. 

Adair  replied,  that  the  only  question  was,  whether  a  special  property  in  goods 
was  sufficient  to  support  an  action  founded  on  contract.  He  admitted,  that  in  cases 
where  an  injury  was  done,  an  action  on  the  tort  might  be  maintained.  He  also 
admitted,  that  where  the  auctioneer  was  the  only  ostensible  owner,  there  perhaps  he 
might  bring  an  action  on  the  contract  of  sale  ;  as  in  the  case  of  the  West  India 
merchant,  where  the  real  owner  was  unknown.  But  in  the  present  case,  as  the  goods 
were  sold  on  the  premises  of  the  owner,  and  as  it  was  publicly  declared,  that  they 
were  his  property,  the  plaintiff  could  not  make  a  contract  in  his  own  name.  The 
mode  of  sale  made  the  whole  difference.  The  case  of  Simon  v.  Metivier  (a),  is  an 
authority  to  shew  that  an  auctioneer  is  only  the  channel  through  which  the  vendor 
contracts  with  the  vendee,  and  that  being  an  agent  for  both  parties,  he  cannot  have  a 
sufficient  interest  in  the  goods  to  maintain  this  action. 

Lord  Loughborough. — This  case  arises  on  circumstances  which  do  not  often 
happen,  the  defendant  having  practised  a  trick  upon  the  plaintiff  by  driving  off  the 
goods  in  a  cart,  and  at  the  same  time  holding  out  the  money  in  sight,  together  with 
the  paper  containing  a  receipt  for  the  debt  due  from  Crown  the  owner.  Though  the 
defendant  shall  not  be  suffered  to  avail  himself  of  such  contract,  yet  I  entertain  no 
sort  of  doubt  on  the  general  question  being  extremely'clear,  that  an  auctioneer  has  a 
possession,  coupled  wiih  an  interest,  in  goods  which  he  is  employed  to  sell,  not  a  bare 
custody  like  a  servant  or  shopman.  There  is  no  difference,  whether  the  sale  be  on 
the  pre-[85]-mises  of  the  owner,  or  in  a  public  auction-room,  for  on  the  premises  of  the 
owner,  an  actual  possession  is  given  to  the  auctioneer  and  his  servants  by  the  owner, 
not  merely  an  authority  to  sell.  I  have  said  a  possession  coupled  with  an  interest : 
but  an  auctioneer  has  also  a  special  property  in  him,  with  a  lien  for  the  charges  of  the 
sale,  the  commission,  and  the  auction-duty,  which  he  is  bound  to  pay.  In  the  common 
course  of  auctions,  there  is  no  delivery  without  actual  payment,  if  it  be  otherwise,  the 
auctioneer  gives  credit  to  the  vendee,  entirely  at  his  own  risk.     Though  he  is  like  a 

(a)  Winch  v.  Keeley,  Term  Rep.  B.  R.  vol.  1,  p.  619. 

(a)  3  Bur.  1921,  more  accurately  reported  in  B.  N.  P.  280,  1  W.  Bl.  959.  S.  C. 
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factor  therefore  in  some  instances,  in  others  the  ease  is  stronger  with  hira  than  with  a 
factor,  since  the  law  imposes  the  payment  of  a  duty  on  Lira,  and  the  credit  in  case  of 
a  delivery,  without  the  recompense  of  a  commission  del  credere.  It  is  not  a  true 
position,  that  two  persons  cannot  hring  separate  actions  for  the  same  cause  :  the  can  ier 
and  the  owner  of  goods  may  each  bring  actions  on  a  tort;  the  factor  and  owner  may 
each  have  actions  on  a  contract.  I  am  therefore,  upon  the  whole,  decidedly  of  opinion 
that  this  aclion  may  well  be  maintained. 

Gould,  J. — I  have  listened  attentively  to  what  has  been  delivered  by  ray  Lord 
Chief  Justice,  and  have  no  doubt  but  that  the  law  is  precisely  as  he  baa  stated  ;  I  shall 
therefore  only  say,  that  I  entirely  agree  with  him  in  opinion. 

Heath,  J. — I  ain  of  the  same  opinion.  It  is  the  same  thing,  whether  goods  be 
sold  on  the  premises  of  the  owner,  or  in  an  auction  room  ;  the  possession  is  in  the 
auctioneer,  atid  it  is  he  who  makes  the  contract ;  if  they  should  be  stolen,  he  might 
maintain  trespass,  or  an  indictment  for  larceny  :  he  therefore  has  a  special  property  in 
them,  which  is  all  that  is  necessary  to  support  this  action.  It  was  said,  that  the  case 
of  Simon  v.  Meiivier  proved  that  an  auctioneer  was  only  the  channel  through  which 
the  contract  was  made  between  the  buyer  and  seller  :  but  this  must  be  taken  secundum 
subjectam  materiem  ;  though  be  is  an  agent  to  some  purposes,  ho  is  not  so  to  all  :  he 
is  an  agent  for  each  party  in  different  things,  but  not  in  the  same  thir)g  :  when  he 
prescribes  the  rules  of  bidding,  and  the  terms  of  the  sale,  he  is  the  agent  for  the  seller, 
but  when  he  puts  down  the  name  of  buyer  he  is  agent  for  him  only.  Here  the 
deposit  was  to  be  paid  to  the  auctioneer,  who  had  a  sufficient  property  to  maintain 
this  action. 

Wii.soN,  J. — I  am  inclined  to  think  this  verdict  properly  found,  though  I  am  by 
no  means  so  clear  as  my  brothers  ;  I  [86]  should  therefore  have  wished  to  give  it  further 
consideration.  I  think  the  verdict  right,  because  the  defendant  having  contracted 
with  the  plaintiff  for  the  goods,  shall  not  be  permitted  to  say  that  the  plaintiff  had  no 
right  to  contract :  having  the  benefit,  property  and  possession  of  them,  it  shall  not  lie 
in  his  mouth  to  dispute  the  validity  of  the  contract :  he  who  claims  under  the  plaintiff 
shall  not  say,  "  I  will  not  pay,  because  you  had  no  property  in  the  thing  sold." 
Without  doubt  the  right  of  Crown,  was  superior  to  that  of  the  plaintiff:  how  far  he 
might  be  preferred  to  the  plaintiff  in  bringing  the  action,  or  how  far  a  notice  from  him 
to  the  buyer  not  to  pay,  would  prevent  the  auctioneer  from  maintaining  this  action, 
might  be  fit  to  be  considered  (a).  But  the  defendant  had  no  right  to  put  any  owner 
forward,  in  order  to  prevent  the  auctioneer  from  having  this  remedy.  It  struck  me 
as  material  that  the  goods  were  sold  on  the  premises  of  the  owner,  and  in  his  name  ; 
as  if  it  were  with  hira  that  the  contract  was  made.  In  the  north  of  England,  where 
cattle  are  often  sold  by  auction,  it  would  be  thought  a  strange  thing  if  the  auctioneer 
could  maintain  such  an  action  as  this :  there  he  is  employed  merely  to  sell  cattle  on 
the  premises,  and  is  not  considered  as  having  any  sort  of  interest  in  them.  Where 
indeed  the  auctioneer  has  rooms  for  the  purpose  of  selling,  ho  is  answerable  to  the 
owner,  and  has  a  special  property.  The  plaintiff  also  in  the  present  case,  might  have 
had  a  special  property,  but  I  rather  doubt  whether  that  would  give  him  a  right  to 
dispose  of  the  absolute  property,  up  )n  which  the  action  for  goods  sold  and  delivered 
is  founded.  I  theiefore  think  the  verdict  right,  inasmuch  as  the  party  who  has  gained 
possession  of  the  goods,  shall  be  estopped  from  saying,  to  avoid  a  just  payment,  that 
there  was  no  property  in  him  from  whom  that  possession  was  derived.  Another 
circumstance  also  in  favour  of  the  plaintiff'  is,  that  every  part  of  the  declaration  is 
proved  (i).  Property  is  not  stated  to  be  in  him,  because  it  is  implied  by  law,  but  only 
that  the  goods  were  sold  and  delivered  by  hira  to  the  defendant;  this  is  proved,  and 
affords  a  strong  reason  why  the  defendant  should  not  be  permitted  to  dispute  the 
effect  of  the  sale  and  delivery. 

liule  discharged. 

(«)  [Where  a  sale  had  been  made  by  a  factor,  and  afterwards  there  was  a  com- 
munication between  him  and  his  principal,  when  the  latter  agreed  to  consider  the 
purchaser  as  his  debtor.  Lord  Ellenborough  held  that  the  factor's  right  to  sue  was 
gone.     Sadler  v.  Leigh,  4  Carapb.  N.  P.  C.  196.] 

(6)  [See  Atkyiis  v.  Amber,  2  Esp.  N.  P.  C.  493.] 
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[87]     TowEKS  against  Powell  et  Ux.     Monday,  Nov.  24th,  1788. 

Where  the  plaintiff  does  not  declare,  after  ha\'ing  obtained  time  for  that  purpose,  the 
defendant  may  sign  judgment  of  non  pros,  without  giving  a  rule  to  declare. 

In  Michaelmas  vacation,  1787,  a  capias  ad  rasp,  was  issued  in  this  cause,  returnable 
on  the  octave  of  St.  Hilary,  to  which  the  defendants  appeared.  On  the  last  day  of 
Easter  term,  the  plaintiff  obtained  a  rule  for  time  to  declare,  until  the  first  day  of 
Trinity  term  ;  and  then  a  rule  for  further  time  till  the  last  day  of  Trinity  term  ;  but 
not  having  declared  in  that  term,  the  defendant  in  the  vacation  signed  judgment  of 
non  pros,  as  of  Trinity  term. 

Kimnington,  Serjt.,  obtained  a  rule  to  shew  cause  why  this  judgment  should  not 
be  set  aside,  the  defendant  not  having  given  a  rule  to  declare. 

Against  which,  Le  Blanc,  Serjt.,  urged  that  the  judgment  was  regular: 

1st.  Because  by  a  rule  of  Court  of  Hilary  term,  in  the  9th  of  Anne(«)',  where  the 
plaintiff  does  not  declare  within  two  terms  after  the  return  of  the  writ,  the  defendant 
must  sign  juilgraent  of  non  pros,  in  the  vacatisn  after  the  second  term ;  he  cannot  wait 
therefore  till  the  next  term. 

2ndly.  Though  wheie  further  time  has  not  been  granted,  a  rule  to  declare  is 
necessary  to  be  given  previous  to  signing  judgment,  yet  where  such  lime  has  been 
granted,  thei  e  a  rule  to  declare  is  not  necessary.  The  plaintiff  having  himself  obtained 
time,  is  presumed  to  know  when  he  ought  to  declare,  without  notice  from  the  defen- 
dant. On  the  same  principle  where  a  defendant  has  had  time  to  plead,  and  has 
neglected  so  to  do,  the  plaintiff  may  sign  judgment  without  giving  him  a  rule  to  plead. 
Starkic  v.  iVilkes,  1  Ci'ompt.  Prae.  1(56(6). 

Runniiigton  in  support  of  the  rule.  At  the  end  of  the  second  term,  the  plaintiff 
may  of  course  have  a  rule  for  farther  time,  from  the  secondaries,  but  if  a  rule  be  given 
by  the  defendant  to  declare,  a  summons  may  be  taken  out  before  a  Judge,  who  will 
grant  farther  time  at  his  discretion.  Where  the  defendant  does  not  give  a  rule  to 
declare,  the  plaintiff  has  till  the  essoign  day  of  the  third  terra  to  deliver  or  file  his 
declaration.  Prac.  Reg.  C.  B.  121.  The  reason  why  a  tule  to  plead  is  not  [88]  necessary 
for  a  defendant,  who  has  obtained  time,  is  because  by  so  doing  he  admits  himself  to 
be  in  Court. 

Per  Curiam.  The  plaintiff  having  himself  obtained  time  to  declare,  has  no  right  to 
call  upon  the  defendant  for  notice.  Where  time  to  plead  has  been  given,  no  rule  to 
plead  is  necessary,  and  the  case  of  declaring,  bears  in  this  respect  a  strict  analogy  to 
that  of  pleading. 

Rule  discharged. 


Bacon  against  Searles.     Thursday,  Nov.  27tb,  1788. 

[Questioned,  Purssord  v.  Peck,  1841,  9  Mee.  &  W.  200,  201.     Overruled, 
Jones  V.  Broadhurst,  1850,  9  C.  B.  187.] 

The  indorsee  of  a  bill  of  exchatige  having  received  part  of  the  contents  from  the 
drawer,  cannot  recover  more  than  the  residue  from  the  acceptor.  Where  the  drawer 
pays  the  whole,  the  acceptor  is  entirely  discharged  (a)'-. 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor. 

The  bill  was  drawn  for  951.  10s.  by  one  Seymour  on  the  defendant,  payable  to  his 
own  order,  by  him  indorsed  to  the  plaintiff,  and  accepted  by  the  defendant  after  it 
became  due,  Seymour  the  drawer  paid  the  plaintiff  601.  lOs.  as  part  of  the  contents; 
the  defendant  paid  the  residue  with  interest  into  Couit,  and  pleaded  the  general  issue. 

This  cause  was  tried  before  Lord  Loughborough  at  Guildhall,  at  the  sittings  in  the 

(a)'  See  Rules,  Orders,  and  Notices  of  the  Court  of  Common  Pleas,  fol.  edit.  1742. 

(b)  [But  a  summons  for  further  time  to  plead,  not  attended  by  the  party  taking  it 
out,  does  not  waive  the  necessity  of  a  rule  to  plead.  Decker  v.  Shedden,  3  Bos.  & 
Pul.  180.] 

(a)2  [See  H^alwyn  v.  St.  Quintin,  1  Bos.  &  Pul.  652.] 
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present  teini,  ami  a  verdict  fouml  for  the  defendant,  with  leave  to  move  the  Court  to 
enter  a  verdict  for  the  plaintifT. 

This  motion  was  accordingly  made  by  Bond,  Serjt.,  who  contended  that  the  pay- 
ment hy  the  drawer  was  not  a  discharge  of  the  acceptor,  he  having  by  his  acceptance 
made  himself  liable  to  the  holder  of  the  bill.  The  contract  between  the  indorser  of  a 
bill  and  the  indorsee  was,  he  argued,  totally  difl'ijrent  from  that  between  the  drawer 
and  acceptor  ;  the  former  being  merely  a  contract  of  indemnity,  but  the  latter  an 
undertaking  that  the  acceptor  has  effects  of  the  drawer  in  his  hands  to  the  amount  of 
his  acceptance,  liy  which  he  gives  curiency  to  the  bill,  and  makes  himself  liable  for  the 
whole.  I'arminlcr  v.  Si/munii,  4  Brown's  Pari.  Cas.  604.  1  Wil?.  185.  The  payment 
of  the  drawer  in  the  present  case  gave  him  a  lien  on  the  bill,  for  the  sum  he  had  paid  ; 
the  holder  also  had  a  lien  for  the  whole  amount  ;  but  as  a  personal  contract  cannot  be 
severed,  and  made  the  ground  of  two  actions,  the  holder  must  bring  the  action  for  the 
whole,  and  be  considered  as  a  trustee  for  that  [89]  part  which  the  drawer  had  paid. 
Johnson  v.  Kennion,  2  Wils.  262.     Hawkins  v.  C'ardi/,  Lord  llaym.  360. 

Wilson,  J. — Mentioned  the  case  of  Beck  v.  liobley  (a),  as  being  contrary  to  Bond's 
argument. 

Lord  Loughborough. — When  a  bill  of  exchange  is  drawn,  the  drawer  orders 
the  acceptor  to  pay  so  much  of  his  money  to  a  third  person  ;  but  if  he  anticipates 
the  acceptor,  and  piys  the  money  himself,  he  thereby  releases  the  acceptor  from  his 
undertaking ;  .so  that  if  the  acceptor  were  to  pay  the  bill  after  notice  given  him  that 
the  drawer  had  already  paid  it,  an  action  would  lie  for  the  drawer  against  the  acceptor 
to  recover  back  the  money  so  paid.  Another  reason  which  weighs  much  with  me  is, 
the  great  mischief  which  would  ensue  to  merchants,  among  whom  accommodation 
bills  are  circulated  to  a  vast  extent,  if  after  a  bill  had  been  taken  up  by  the  drawer, 
the  acceptor  should  be  liable  to  be  called  upon  for  payment. 

(a)  Beck  against  Eoblei/,  Tr.  14  Geo.  3,  B.  R. 
[Overruled,  Jones  v.  Broadhurst,  1850,  9  C.  B.  186.] 

Indorsee  of  a  bill  of  exchange  against  the  acceptor.  It  appeared  in  evidence, 
that  Brown  drew  a  bill  of  exchange  upon  Robley,  payable  to  Hodgson  or  order,  which 
was  accepted  by  Robley  and  indorsed  by  Hodgson.  Not  being  paid  when  due, 
Hodgson  returned  the  bill,  and  Brown  took  it  up,  Hodgson's  indorsement  still 
remaining.  Brown  afterwards  gave  the  bill  to  Beck,  as  a  security  for  money,  and 
when  he  gave  it,  acquainted  Beck  with  the  whole  transaction,  but  did  not  tell  him 
whether  Robley  had  effects  in  bis  hands.  Upon  this  evidence  the  jury  found  a  verdict 
for  the  defendant,  being  of  opinion  that  the  acceptor  was  discharged  by  Brown's 
taking  up  the  bill,  and  that  there  was  an  end  of  its  negotiability. 

Mansfield  moved  for  a  new  trial,  on  the  ground  that  the  jury  had  mistaken  the 
law.  He  insisted  that  the  drawer  of  a  bill,  which  in  a  course  of  circulation  came 
back  to  his  hands,  might  maintain  an  action  as  in<lorsee  (Mr.  J.  Ashhurst  said  he 
remembered  several  instances  of  such  actions).  And  here  the  bill  was  indorsed  to 
Brown,  who  might  either  have  maintained  his  action  as  indorsee,  or  put  it  again  in 
circulation,  unless  the  acceptor's  refusal  to  pay  could  prevent  the  negotiability  of  it, 
which  certainly  could  not  be  the  case. 

Wallace,  contra.  A  bill  of  exchange  is  payable  at  a  given  time,  and  is  till  that 
time  negotiable.  If  payment  is  then  refused,  it  goes  back  to  the  drawer,  and  when 
he  has  taken  it  up,  there  is  an  end  of  it.  If  it  were  otherwise,  Hodgson  would  be 
liable,  who  certaiidy  never  meant  that  his  name  should  give  a  title  to  the  bill  after 
it  had  been  returned  to  the  drawer. 

Lord  Mansfield. — I  first  thought  at  the  trial  that  the  action  was  maintainable, 
but  am  now  clearly  satisfied  that  the  jury  did  right.  When  a  draft  is  given,  payable 
to  A.  or  order,  the  purpose  is,  that  it  shall  be  paid  to  A.  or  order ;  and  when  it  comes 
back  unpaid,  and  is  taken  up  by  the  drawer,  it  ceases  to  be  a  bill.  If  it  were  negotiable, 
Hodgson  would  be  liable,  for  which  there  is  no  colour  (i). 

Rule  for  a  new  trial  refused. 

{h)  [But  where  a  bill  payable  to  the  order  of  the  drawer,  is  returned  to,  and  paid, 
and  re-issued  by  him,  the  acceptor  may  be  suad  on  such  bill.  Callow  v.  Lawrence, 
3  M.  &  S.  95.] 
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Gould,  J. — The  doctrine  contended  for  would  go  the  length  of  proving,  that  the 
holder  of  a  bill  having  received  the  whole  money  from  the  drawer,  might  recover  it 
again  from  the  acceptor. 

[90]  Heath,  J.,  of  the  same  opinion. 

Wilson,  J. — I  had  no  doubt  on  this  question,  till  the  case  of  Johnson  v.  Kennion 
was  cited  ;  but  that  was  done  away  by  what  has  fallen  from  ray  Lord.  Indeed  that 
case  is  inaccurately  reported  (a)' ;  and  I  am  much  disposed  to  think,  that  the  Chief 
Justice  never  said  what  he  is  there  stated  to  have  said.  That  also  might  have  been 
the  case  of  a  promissory  note  instead  of  a  bill  of  exchange.  But  there  my  brother 
Gould  says,  that  where  the  defendant  had  paid  the  amount  of  the  bill,  there  was  an 
end  of  the  contract ;  so  here,  the  drawer  having  paid  part,  and  the  acceptor  the 
residue,  the  contract  was  at  an  end,  the  acceptor  being  the  agent  of  the  drawer.  There 
also  my  brother  Gould  says,  where  the  drawer  of  a  bill  has  paid  part,  you  may  indorse 
it  over  for  the  residue.  But  that  is  for  the  protection  of  the  indorsee.  Here  the 
plaintiff  knew  how  much  was  due  ;  no  such  special  indorsement  was  necessary.  The 
case  then  of  Johnson  v.  Kennion,  does  not  influence  the  present;  but  even  if  it  did, 
I  shall  think  the  justice  of  this  cause  much  in  favour  of  the  defendant.  The  plaintiff 
has  received  all  the  money,  and  yet  desires  to  be  a  trustee  for  the  drawer,  and 
received  again  from  the  acceptor  that  which  the  drawer  has  paid.  Besides,  though 
the  presumption  is,  that  the  acceptor  of  a  bill  of  exchange  has  effects  of  the  drawer 
in  his  hands  at  the  time  of  the  acceptance,  yet  in  fact  the  effects  are  often  sent  after 
the  acceptance. 

Kule  refused. 

Jenkins  against  Tucker.     Friday,  Nov.  28,  1788. 

Where  a  husband  goes  abroad  and  leaves  his  wife,  who  dies  in  his  absence,  a  third 
person  who  voluntarily  pays  the  expences  of  her  funeral  (suitable  to  the  rank  and 
fortune  of  the  husband)  though  without  the  knowledge  of  the  husband,  may  recover 
from  him  the  money  so  laid  out,  especially  if  such  third  person  be  the  father  of 
the  wife  (a)'-.  Qusere,  whether  such  third  person  can  recover  from  the  husband, 
money  which  he  has  expended  after  the  death  of  the  wife  in  discharging  debts 
which  she  had  contracted  in  her  husband's  absence  (6)1  Quaere  also,  whether  the 
defendant  can  demur  to  the  evidence,  after  having  paid  money  into  Court  (c)? 

The  defendant  married  the  plaintiff's  daughter  ;  and  some  time  after  the  marriage 
went  to  Jamaica,  leaving  her  and  an  infant  child  in  England.  During  his  absence 
she  died  ;  and  this  action  was  brought  by  her  father  against  the  husband,  to  recover 
the  money  which  he  had  expended  after  her  death,  in  discharging  debts  which  she 
had  contracted  while  her  husband  was  in  Jamaica  (by  living  with  her  child  in  a 
manner  suitable  to  her  husband's  fortune),  and  in  defraying  the  expenses  of  her 
funeral,  which  were  also  proportioned  to  the  husband's  fortune  and  station.  The 
declaration  was  in  the  usual  form,  [91]  for  necessaries  and  funeral  expenses,  with  the 
common  money  counts.  The  defendant  paid  1001.  into  Court,  and  pleaded  non 
assumpsit  as  to  the  residue. 

At  the  trial,  the  evidence  on  the  part  of  the  plaintiff  proved,  that  the  defendant 
was  possessed  of  a  large  estate  in  Jamaica  ;  that  he  lived  with  his  wife  till  he  went 
thither ;  that  he  left  her  in  bad  health,  and  much  in  want  of  money  ;  that  after  her 
death  the  plaintiff  paid  the  debts  which  she  had  incurred  in  the  absence  of  the 
defendant,  and  her  funeral  expences. 

To  this  evidence  the  counsel  for  the  defendant  demurred. 

(a)i  [See  a  note  of  the  same  case,  Bull.  N.  P.  271,  ed.  3,  said  by  Eyre,  C.J.,  to  be 
probably  Lord  Bathurst's  own  note,  1  Bos.  &  Pul.  6.56.] 

(d)-  [Vide  Besjich  v.  Coggil,  1  Palmer,  559.  Church  v.  Church,  cited  T.  Raym.  260. 
Pellans  v.  Fan  Mierop,  3  Burr.  1672.     3  Bos.  &  Pul.  251,  note.] 

(i)  [It  should  seem  that  such  payments  cannot  be  recovered,  since  they  are  made 
without  the  request  of  the  husband,  either  express  or  implied,  see  Stohes  v.  Lewis, 
1  T.  R,  20.     Exall  V.  Partridge,  8  T.  R  310.     Child  v.  Morky,  8  T.  R.  613.] 

(c)  [It  seems  that  he  can.     Tidd's  Pr.  675,  8th  edit.  post.  vol.  ii.  p.  375.] 
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In  support  of  the  demurrer,  Runnington,  Serjt.,  now  contended,  that  a  sufficient 
consideration  was  not  disclosed  by  the  evidence  to  raise  an  assumpsit.  A  considera- 
tion on  which  the  law  will  imply  an  undertaking,  must  be  either  beneficial  to  the 
defendant,  or  detrimental  to  the  |)l:iinliff;  1  IvoU.  Abr.  24;  but  in  the  present  case 
there  was  neither  one  nor  the  other:  the  plaintiti  paid  the  money  in  qiiesiion  without 
either  the  knowledge  or  consent  of  the  defendant,  and  therefore  without  his  special 
instance  and  recpiest.  Ksquest  is  a  matter  of  proof  on  record.  3  Ijov.  3Gt).  It  is 
necessary  to  be  alleged.  Dyer,  272,  llwnt  v.  Bate.  Payment  of  money  for  another 
without  his  consent  and  against  his  will,  is  no  ground  for  an  assumpsit.  1  Roll.  Abr.  11. 
Hob.  105.  Term  Rep.  li.  R.  20.  If  such  an  action  were  allowed,  it  would  occasion 
a  manifest  injury  to  the  defendant,  as  he  would  be  precluded  from  contesting  the 
legality  of  the  original  demand,  and  from  the  advantage  of  a  set-off. 

Generally  speaking,  assumpsit  will  not  lie,  except  where  debt  will.  Here  debt 
could  not  bo  brought,  there  being  neither  privity  nor  contract  between  the  parties. 
Hai-dr.  485,  where  the  Chief  Baron  said,  that  if  there  be  a  mere  collateral  engagement, 
debt  would  not  lie.  This  was  a  collateral  obligation,  that  could  not  be  supported 
without  a  special  request  being  proved.  If  it  were  otherwise,  the  greatest  incon- 
veniences would  arise.  In  the  present  instance  the  husband  would  be  liable  for  the 
debts  of  the  wife  beyond  what  weie  for  necessaries.  Though  in  some  particular 
cases  the  law  will  raise  an  assumpsit  where  a  man  is  under  an  obligation  of  conscience 
or  equity  to  pay  the  sum  demanded  ;  yet  in  this  case  the  defendant  was  neither 
bound  in  conscience  or  equity,  to  repay  money  laid  out  on  his  account,  without  either 
his  consent,  knowledge,  or  request. 

[92]  Rodke,  Serjt.,  contra.  Tlie  Court  will  not  presume  that  the  money  in  question 
was  paid  without  the  consent  of  the  defendant,  because  it  does  not  appear  to  have 
been  paid  expressly  at  his  request.  It  is  possible  that  a  previous  consent  might  have 
been  given.  This  was  a  matter  for  the  discretion  of  the  jury,  who  would  have 
determined  by  a  verdict  whether  there  was  a  sufficient  consideration.  The  rule,  that 
such  a  consideration  as  will  raise  an  assumpsit,  must  be  either  beneficial  to  the  defen- 
dant, or  detrimental  to  the  plainlill',  has  been  often  holdeu  to  be  too  narrow.  Cowp. 
290,  Haivkcs  v.  Saunders.  But  allowing  this  rule  to  be  in  full  force,  this  case  comes 
within  the  meaning  of  it,  for  it  was  a  benefit  to  the  defendant  to  have  his  father-in-law 
his  sole  creditor  in  the  room  of  many  others;  and  it  was  also  a  detriment  to  the 
plaintiff  to  have  advanced  so  much  money. 

This  was  not  the  interference  of  a  stranger,  but  of  a  father,  whom  common 
decency  required  to  relieve  the  distresses  of  his  daughter,  and  give  direction  for  her 
funeral  in  the  absence  of  her  husband.  There  appears  then,  a  sufficient  consideration 
on  the  record  to  maintain  this  action.  But  besides  this,  the  defendant,  by  paying 
money  into  Court,  acknowledges  that  the  action  was  well  brought;  he  pays  it  in  full 
discharge,  and  therefore  confesses  a  ground  of  action  on  every  count  of  the  declaration. 
Term  Rep.  B.  R.  464,  Cox.  v.  Parry. 

The  cause  of  action  therefore  being  admitted,  a  demurrer  to  evidence  could  not 
be  supported,  the  jury  ought  not  to  have  been  prevented  from  ascertaining  the  quantum 
of  damages. 

Runnington,  in  reply.  This  is  an  abstract  question  of  law,  whether  or  not  there 
appears  a  sufficient  consideration  on  the  record  ?  As  to  presuming  that  the  defendant 
gave  a  previous  consent  to  the  plaintiff,  there  is  no  reason  to  warrant  such  a  presump- 
tion. Ai^'mitting  that  decency  required  the  plaintiff  to  direct  the  funeral,  yet  the 
charges  mide  were  greater  than  were  necessary.  But  if  the  plaintiff  has  a  right  in 
law  to  recover,  the  sum  cannot  be  apportioned,  and  he  must  recover  the  whole. 
Though  the  case  of  Haivkcs  v.  iSaunders  be  good  law,  it  does  not  affect  the  present,  as 
in  that  there  was  both  consent  and  an  equitable  consideration,  which  are  wanting  in 
this.  As  to  payment  of  money  into  Court,  it  does  not  admit  a  right  of  action  to  the 
extent  contended  for,  but  only  for  so  much  as  is  really  paid  [93]  in.  The  practice  of 
paying  money  into  Court  arose  from  the  Court's  permitting,  on  equitable  grounds,  the 
defendant,  after  the  action  was  commenced,  to  have  the  advantage  of  a  plea  of  tender, 
when  he  was  too  late  in  fact  to  plead  it.  If  the  plaintiff  takes  the  money  out  of  Court, 
he  is  entitled  so  far  to  costs ;  but  if  he  proceeds,  it  is  at  his  peril,  and  beyond  this  he 
is  subject  to  strict  legal  proof.  The  case  of  Cax  v.  Parry,  is  in  favour  of  the  defendant : 
the  words  of  Mr.  .Justice  Ashhurst  in  delivering  the  opinion  of  the  Court  in  that  case, 
are,  "  As  the  defendant  has  paid  money  into  Court,  he  has  thereby  admitted  that  the 
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plaintiffs  are  intitled  to  maintain  their  action  to  the  amount  of  that  sum,  but  he  has 
admitted  nothing  more." 

Lord  Loughborough. — This  demurrer  to  evidence  strikes  me  as  being  extremely 
absurd,  since  by  payment  of  money  into  Court,  the  defendant  admits  a  cause  of 
action  (a)\  (so  that  where  money  is  paid  into  Court,  there  can  be  no  such  thing  as  a 
nonsuit)  (b)' ;  and  also,  because  it  was  for  the  jury  to  determine  the  quantum  of 
damages.  The  Court  cannot  anticipate  the  province  of  a  jury,  and  ascertain  damages 
on  a  writ  of  enquiry.  It  was  not  my  intention  that  any  of  the  debts  contracted  by  the 
defendant's  wife,  w'hich  the  plainlift  discharged  after  her  death,  should  have  gone  to 
the  jury  ;  but  as  the  counsel  for  the  defendant  thought  proper  to  demur  to  the 
evidence,  the  judgment  on  the  demurrer  must  be  general.  They  ought  at  the  trial 
to  have  contended  for  a  verdict :  they  seem  to  me  to  have  taken  the  wrong  method 
for  their  client. 

I  think  there  was  a  sufficient  consideration  to  support  this  action  for  the  funeral 
expences,  though  there  was  neither  request  nor  assent  on  the  part  of  the  defendant, 
for  the  plaintiff  acted  in  discharge  of  a  duty  which  the  defendant  was  under  a  strict 
legal  necessity  of  himself  perfoiming,  and  which  common  decency  required  at  his 
hands  ;  the  money  therefore  which  the  plaintiff  paid  on  this  account,  was  paid  to  the 
use  of  the  defendant.  A  father  also  seems  to  be  the  proper  person  to  interfere  in 
giving  directions  for  his  daughter's  funeral  in  the  absence  of  her  husband.  There  are 
many  cases  of  this  sort,  where  a  person  having  paid  money  which  another  was  under 
a  legal  obligation  to  pay,  though  without  his  knowledge  or  request,  may  maintain  an 
action  to  recover  back  the  money  so  paid  :  such  as  in  the  instance  of  goods  being 
distrained  by  the  commissioners  of  the  land-tax,  if  a  neighbour  should  redeem  the 
goods,  and  pay  the  tax  for  the  owner,  he  might  maintain  an  action  for  the  money 
against  the  owner  (a)^. 

[94]  Gould,  J.— It  appears  from  this  demurrer,  that  the  defendant  was  possessed 
of  a  plantation  in  Jamaica,  from  the  time  he  left  his  wife,  till  her  death,  which  annually 
produced  above  120  hogsheads  of  sugar,  the  value  of  which,  at  a  moderate  eslimalion, 
amounted  to  near  30001.  a  year.  He  was  therefore  bound  to  support  her  in  a  manner 
suitable  to  his  degree ;  and  the  expenses  were  such  as  were  suitable  to  his  degree  and 
situation  in  life.  The  law  takes  notice  of  things  suitable  to  the  degree  of  the  husband 
in  the  paraphernalia  of  the  wife,  and  in  other  respects.  In  the  present  case,  the 
demurrer  admits  that  the  money  was  expended  on  account  of  the  wife,  and  being  for 
things  suitable  to  the  degree  of  the  husband,  the  law  raises  a  consideration,  and  implies 
a  promise  to  pay  it. 

Heath,  J. — The  defendant  was  clearly  liable  to  pay  the  expences  of  his  wife's 
funeral. 

Wilson,  J. — If  the  plaintiff  in  this  case  had  declared  as  having  himself  buried  the 
deceased,  the  husband  clearly  would  have  been  liable  (a)^;  and  as  the  case  stands  at 
present,  the  plaintiff  having  defrayed  the  expences  of  the  funeral,  the  hu.sband  is  in 
justice  equally  liable  to  repay  those  expences,  and  in  him  the  law  will  imply  an 
assumpsit  for  that  purpose. 

Judgment  for  the  plaintiff  (i)^. 

(a)'  [See  llitchcork  v.  Tyson,  2  Esp.  N.  P.  C.  482,  note.] 

{by  [Contra,  Smith  v.  Vale,  2  Esp.  N.  P.  C.  607.  Tidd's  Pr.  675,  8th  edit.  See 
also  1  Campb.  N.  P.  C.  327,  note,  and  post.  vol.  ii.  p.  374.  Amlerson  v.  Shaw, 
3  Bingh.  290.] 

(a)-  [Quiere,  whether  the  stranger  could  recover  unless  he  had  paid  the  money  to 
redeem  his  own  goods,  as  in  Exall  v.  Partridge,  8  T.  Ii.  3081  See  also  1  Saund. 
264  (m  )  5th  edit.] 

(af  [A  stranger  may  bury  an  intestate  at  the  expense  of  his  estate,  without 
becoming  an  executor  de  son  tort,  Vin.  Ab.  Executor  (B.  a.),  24,  2  Bl.  Com.  507.] 

{i)2  The  cause  was  tried  a  second  time  before  Mr.  Justice  Heath,  at  the  sittings 
after  this  term  at  Guildhall,  who  directed  the  jury  to  confine  their  attention  to  the 
funeral  expences,  and  only  to  consider  whether  the  1001.  paid  into  Court  was  sufficient 
to  defray  them;  being  of  opinion  that  the  debts  of  the  deceased,  which  the  plaintiff 
had  paid,  could  not  be  recovered,  but  allowing  that  point  to  be  reserved  for  the  further 
consideration  of  the  Court.  The  jury  accordingly  found  a  verdict  only  for  the  funeral 
expences;  but  it  was  for  the  whole  amount  of  the  undertaker's  bill,  1401.  ISs.  The 
Court  was  not  afterwards  moved  on  the  subject  of  thedebts. 
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LuSHiNGTON  against  Waller.     Friday,  Nov.  28th,  1788. 

Where  judgment  has  not  been  entered  within  a  year  and  a  day,  on  a  warrant  of 
attorney  given  with  a  post-obit  bond,  and  the  obligee  does  not  apply  to  the  Court 
for  leave  to  enter  it  till  after  the  death  of  the  person  on  whose  death  it  is  payable, 
the  Court  will  not  grant  leave  without  a  rule  to  shew  cause.  A  post-obit  bond  is 
a  security  of  a  doubtful  nature. 

Adair,  Serjt.,  moved  to  enter  up  judgment  on  a  warrant  of  attorney,  on  an  affidavit 
stating  that  a  bond  for  18001.  was  given  by  the  defendant  to  the  plainliffin  the  year 
1780,  conditioned  for  the  payment  of  9001.  (in  consideration  of  4001.  advanced  at  the 
time  of  the  execution  of  it)  on  the  death  of  the  [95]  defendant's  father,  in  case  the 
defendant  should  survive,  together  with  the  warrant ;  that  the  father  died  in  September 
last,  and  the  son  was  siill  living.     But 

The  Court  said,  that  in  common  cases,  where  judgment  has  not  been  entered  on  a 
warrant  of  attorney  within  a  year  and  a  day  from  the  date,  it  was  necessary  to  apply 
to  the  Court  for  leave  to  enter  it ;  as  this  was  a  post-obit  bond,  a  security  of  a  question- 
able nature,  which  had  been  often  disputed  with  success,  leave  to  enter  up  judgment 
ought  not  to  be  granted  without  a  rule  to  shew  cause.  If  judgment  is  entered 
immediately  on  giving  the  warrant,  or  within  a  year  and  a  day  after,  transactions  of 
this  sort  may  probably  be  brought  to  the  knowledge  of  the  family  of  the  obligor,  and 
a  guard  raised  against  fraud  and  imposition.  But  if  the  obligee  waits  till  the  death  of 
the  father  or  relation,  the  Court  will  prevent  his  having  immediate  execution,  by 
which  he  might  force  the  obligor  to  submit  to  such  terms  as  he  should  think  proper 
to  impose,  and  will  require  him  to  give  due  notice  of  his  intention. 

Adair,  on  hearing  this  opinion,  took  nothing  by  his  motion. 

End  of  Michaelmas  term. 


[97]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Twenty-Ninth  Year  of  the  Reign  of  George  III. 

Roe  on  the  dExMISE  of  Jordan  against  Ward.     Saturday,  Jan.  24th,  1789. 

[Discussed  and  applied,  Kelly  v.  Patterson,  1874,  L.  R.  9  C.  P.  684.] 

Tenant  for  life  makes  a  lease  for  years,  to  commence  on  a  certain  day,  and  dies  before 
the  expiration  of  the  lease)  iti  the  middle  of  the  year.  The  remainder-man  receives 
rent  from  the  lessee  (who  continues  in  possession,  but  not  under  a  fresh  lease)  for 
two  years  together,  on  the  days  of  payment  mentioned  in  the  lease.  This  is 
evidence  from  which  the  Court  will  presume  an  agreement  between  the  remainder- 
man and  the  lessee,  that  the  lessee  should  contituie  to  hold  from  the  day,  and 
according  to  the  terms  of  the  original  demise,  so  that  notice  to  quit  ending  on 
that  day  is  proper  (a). 

Ejectment  for  a  messuage,  &c.  John  Jordan  was  tenant  for  life,  remainder  to  his 
son  the  lessor  of  the  plaintiff  for  life,  remainders  over.  John  Jordan,  the  father,  on 
the  22d  of  June,  1785,  made  a  lease  of  the  premises  by  indenture,  to  the  defendant 
for  twenty-one  years,  to  commence  from  Old  Lady-Day,  which  was  the  5th  of  Apiil 
then  last;  on  which  day  the  defendant  had  entered.  On  the  30th  of  September, 
1785,  John  Jordan,  the  father,  died  ;  on  whose  death,  the  estate  came  to  the  lessor 
of  the  plaintiff,  his  son.  The  defendant  continued  in  possession,  and  paid  rent  to 
the  lessor  of  the  plaintiff,  after  the  death  of  his  father,  for  two  years  together,  on 
Old  Lady-Day  and  Old  Michaelmas-Day.      Before  Old  Michaelmas-Day,  1787,  the 

(a)  [That  the  acceptance  of  rent,  in  such  case,  is  evidence  of  a  tenancy  from  year 
to  year,  see  Doe  d.  Martin  v.  Watts,  7  T.  R.  83.  Pdght  d.  Dean  of  Wells  v.  Bawden, 
3  East,  260.  Roe  d.  Burne  v.  Frideaux,  10  East,  187.  That  the  tenant  will  hold  on 
the  conditions  of  the  former  lease,  see  Doe  d.  Eigge  v.  Bell,  5  T.  R.  471.  Digby  v. 
Atkinson,  4  Campb.  N.  P.  C.  275.     Doe  d.  Uastleton  v.  Samuel,  5  Esp.  173.] 
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lessor  of  the  plaintiff  gave  the  defendant  notice  to  quit  on  Old  Lady-Day  the  5th  of 
April  then  next ;  and  on  his  refusing  to  quit  brought  this  action. 

[98]  An  objection  was  made  at  the  trial,  that  the  notice  to  quit  on  the  5th  of 
April  was  bad ;  that  it  ought  to  have  been  on  the  30th  of  September,  the  end  of 
the  year,  dated  from  the  death  of  John  Jordan  the  father;  all  the  defendant's  interest 
derived  from  the  lease  having  ceased  on  that  event,  as  John  Jordan,  the  father,  had 
no  power  to  make  a  lease  to  endure  beyond  his  own  life. 

Mr.  Justice  Ashhurst,  who  tried  the  cause,  left  it  to  the  jury,  whether  they 
would  not  presume  a  new  agreement  between  the  lessor  of  the  plaintiff  and  the  defen- 
dant, that  the  defendant  should  continue  to  hold  according  to  the  terms  of  the  original 
lease  ;  as  the  lessor  of  the  plaintiff  had  received  rent  from  him  during  two  yeans, 
after  the  death  of  John  Jordan,  the  father,  on  the  original  days  of  payment ;  namely, 
Old  Michaelmas  and  Old  Lady-Day  ;  and  if  so,  the  notice  to  quit  was  proper.  But 
a  verdict  was  found  for  the  defendant. 

In  Trinity  term  last,  a  rule  was  granted  to  shew  cause,  why  this  verdict  should 
not  be  set  aside,  and  a  new  trial  granted. 

Against  which,  Lawrence,  Serjt.,  now  shewed  cause.  He  argued,  that  as  the  lease 
was  made  by  a  tenant  for  life,  at  his  death,  all  the  interest  of  the  lessee  in  the  premises 
must  cease  :  at  that  time,  he  was  either  a  trespasser,  or  he  still  continued  to  be  tenant. 
But  he  was  clearly  not  a  trespasser,  and  as  there  was  no  express  agreement  as  to  the 
term  for  which  he  was  to  hold  over,  and  as  it  is  now  a  settled  point  of  law  that  there 
can  be  no  such  thing  as  a  tenancy  at  will ;  he  was  tenant  from  year  to  year.  If  so, 
as  during  the  tenancy  for  life  of  the  father,  there  could  be  no  contract  implied  between 
the  lessor  of  the  plaintiff  and  the  defendant ;  the  year  must  have  commenced  at  the 
death  of  the  father;  namely,  on  the  30th  of  September,  and  on  that  day  the  notice 
to  quit  ought  to  have  ended. 

Le  Blanc,  Serjt.,  in  support  of  the  rule,  contended,  that  though  perhaps  it  might 
have  been  presumed  that  the  defendant's  interest  began  from  the  30th  of  September, 
if  no  rent  had  been  paid  on  the  5th  of  April,  yet,  as  the  rent  was  in  fact  paid  on 
the  5th  of  April  during  two  years;  such  a  presumption  was  totally  destroyed.  If 
the  interest  of  the  defendant  had  in  truth  commenced  on  the  30th  of  September,  on 
that  day  the  rent  would  have  been  paid  :  but  it  appeared  to  be  otherwise  from  the 
Judge's  report.  The  law  draws  a  conclusion,  that  a  tenant  [99]  holds  from  the  day 
on  which  he  pays  rent.  If  the  lessor  of  the  plaintiff  had  given  notice  to  quit  on  the 
30th  of  September,  he  would  have  been  nonsuited,  since  he  would  have  been  estopped, 
by  having  accepted  rent  on  the  5th  of  April  for  two  years  together,  from  saying,  that 
the  defendant's  term  began  on  any  other  day.  The  defendant  then  ought  also  to 
be  estopped,  by  his  own  act,  having  paid  rent  on  the  5th  of  April  during  the  same 
period  of  two  years.     The  notice  to  quit  therefore  was  regular,  and  the  verdict  wrong. 

Lord  Loughborough. — The  jury  found  a  wrong  verdict  in  this  case.  The  notice 
to  quit  on  the  5th  of  April  was  proper,  as  payment  of  the  rent  had  been  made  on 
that  day.  It  was  also  fair  and  just  in  the  lessor  of  the  plaintiff,  to  give  the  tenant 
notice  to  quit  when  his  year  ended,  that  the  course  of  his  husbandry  might  not  be 
disturbed. 

Heath,  J.(«). — The  defendant  was  tenant  at  sufferance,  on  the  death  of  the  tenant 
for  life,  and  the  rent  being  paid  on  the  5th  of  April,  was  evidence  of  an  agreement 
to  hold  from  that  day. 

Wilson,  J. — As  there  was  no  express  agreement  between  the  lessor  of  the  plaintiff 
and  the  defendant,  relating  to  the  premises,  given  in  evidence,  we  must  collect  what 
their  agreement  was,  from  something  done  by  them.  The  payment  of  rent  by  one, 
and  the  acceptance  of  it  by  the  other,  on  the  same  day  on  which  the  defendant 
originally  entered,  was  sufficient  evidence  of  a  relation  back  between  them  ;  and 
though  the  indenture  itself  was  made  on  the  2:2d  of  June,  it  related  back  to  the 
5th  of  April.  Although  the  title  of  the  defendant  under  the  indenture,  ended  on 
the  30th  of  September,  yet  the  payment  of  rent  on  the  5th  of  April  was  evidence 
of  an  agreement  that  he  should  continue  to  hold  in  the  same  maimer  as  he  did  by 
the  indenture  ;  insomuch,  that  if  in  the  lease,  there  had  been  covenants  for  particular 
modes  of  husbandry,  and  the  defendant  after  the  death  of  the  tenant  for  life,  had 
neglected  to  perform  them,  the  lessor  of  the  plaintiff  might  have  maintained  an  action 

(a)  Mr.  Justice  Gould  was  absent. 
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on  the  case  against  liim,  stated  the  covenants,  and  then  averred  an  agreement  to 
perfoim  tbem,  according  to  the  terms  of  the  original  lease  ;  of  which  agreement  the 
continuing  to  pay  rent  on  [100]  the  5th  of  April,  for  two  years  together,  would  have 
been  good  evidence. 

Rule  absolute  without  costs. 

See  1  Term  Rep.  B.  R.  159,  Eight  v.  Darby  and  Another. 

DuTENS  Clerk  against  ROBSON.     Tuesday,  Jan.  27tb,  1789. 

Where  the  subject  of  a  suit  in  an  Inferior  Court  is  within  the  jurisdiction  of  that 
Court,  though  in  the  proceedings  a  matter  be  stated  which  is  out  of  its  jurisdiction, 
yet  unless  it  is  going  on  to  try  such  matter,  a  prohibition  will  not  lie  (a)'. 

Cockell,  Serjt.,  moved  for  a  rule  to  shew  cause  why  a  prohibition  should  not  issue 
to  the  Consistory  Court  of  the  Bishop  of  Durham,  in  a  suit  for  subtraction  of  tithes. 
The  ground  of  his  motion  was,  that  the  libel  stated,  an  immemorial  custom  and  pre- 
scription for  the  rector  to  receive  from  the  parishioners  a  composition  for  the  tithe  of 
milk.  This  he  urged,  being  matter  of  common  law  cognizance,  was  improper  to  be 
discussed  in  an  Ecclesiastical  Court,  and,  as  it  appeared  on  the  face  of  the  libel,  afforded 
good  ground  for  a  prohibition. 

But  as  the  defendant  had  not  in  his  plea  denied  the  custom,  the  Court  refused 
to  grant  the  prohibition.  They  said  that  as  the  subject-matter  was  within  the  jurisdic- 
tion of  the  Ecclesiastical  Court,  a  prohibition  would  not  lie,  unless  that  Court  were 
proceeding  to  try  the  question  of  custom,  but  in  this  case,  as  the  custom  was  not 
denied,  it  could  not  be  put  in  issue. 

Rule  refused. 

WORGMAN  against  Plank.     Wednesday,  Jan.  28th,  1789. 

The  notice  to  appear,  annexed  to  common  process,  must  contain  the  name  of  the 
defendant  on  whom  it  is  served  (a)-. 

The  defendant  was  served  with  a  copy  of  a  common  capias,  but  his  name  was  not 
mentioned  in  the  notice  to  appear,  which  was,  "You  are  served,  &e."  leaving  out  the 
name.  For  this  irregularity,  Lawrence,  Serjt.,  moved  to  quash  the  writ,  as  being 
contrary  to  the  statute  5  Geo.  2,  c.  27,  s.  4  (ft),  and  cited  1  Wils.  104  (r). 

No  cause  being  shewn,  the  rule  was  made  absolute. 

[101]     PoRZELius  against  Maddocks.     Wednesday,  Jan.  28th,  1789. 

Where  a  plaintiff'  has  once  proceeded  to  trial,  judgment  as  in  case  of  a  nonsuit 
cannot  be  entered,  for  not  proceeding  to  a  new  trial  (ay. 

The  plaintift'  obtained  a  verdict  at  the  sittings  after  Easter  term  :  in  Trinity  term 
a  new  trial  was  granted  ;  to  which  he  not  having  proceeded, 

Kerby  Serjt.,  now  moved  for  judgment,  as  in  case  of  a  nonsuit. 

But  the  Court  held,  that  where  a  plaintiff  had  once  proceeded  to  trial,  judgment 

(a)'  [See  Gare  v.  Gapper,  3  East,  472.  Gmdd  v.  Gapper,  5  East,  345.  See  also 
Carslake  v.  Mapledoram,  2  T.  R.  473.] 

(a)2  [So  where  a  wrong  name  is  inserted,  the  proceedings  will  be  set  aside.  Jones 
V.  Armytage,  2  Bos.  &  Pul.  38.     Tidd's  Pr.  166,  8th  edit.     But  see  IVilsm  v.  Staffmd, 

2  Cbitty's  R.  35.5.     Badgett  v.  Lee,  ibid.] 

(6)  Which  requires  the  notice  to  be  "A.  B.  you  are  served,  &c." 
(c)  Behema  v.  Jauies,  in  which  the  Court  of  B.  R.  quashed  a  latitat  for  the  same 
omission. 

(';)5  [So  where  the  cause  is  made  a  remanet  at  the  assizes.     Mewburn  v.  Langley, 

3  T.  R.  1.  Aliter  at  the  sittings  in  London  and  Westminster.  Gadd  v.  Bennei,  2  B. 
&  A.  709.  The  defendant  must  carry  the  cause  down  by  proviso,  as  before  the 
statute.     2  Saund.  336  c.  notes,  6th  edit.] 
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as  in  case  of  a  nonsuit  could  not  be  entered,  for  not  proceeding  to  a  new  trial ;  a 
subsequent  neglect  not  being  within  the  statute  14  Geo.  2,  c.  17  (J)',  and  therefore 
Refused  the  rule. 

Thornton  and  Another  against  Dunphy.     Wednesday,  Jan.  28th,  1789. 

Where  a  prisoner  has  been  brought  into  Court  to  be  discharged  under  the  Lord's  Act, 
and  upon  his  examination,  the  Court  have  refused  to  discharge  him,  they  will  not 
afterwards  discharge  him  on  that  Act,  though  he  make  an  affidavit  of  circumstances 
in  answer  to  the  cause  shewn,  on  his  examination,  against  his  discharge,  and  that 
those  circumstances  were  not  then  disclosed,  owing  to  a  mistake.  The  5th  section 
of  the  26  Geo.  3,  c.  44,  is  only  meant  to  remedy  a  neglect,  in  not  taking  the  benefit 
of  the  Lord's  Act,  within  the  time  limited  by  that  Act  (a)'. 

The  defendant  was  a  prisoner  in  B.  E.  to  which  he  was  removed  by  habeas  coipus, 
after  having  been  charged  in  execution  in  this  Couit.  In  Michaelmas  term  last  (the 
next  term  after  he  was  taken  into  execution)  he  was  brought  up  for  his  discharge  under 
the  statute  32  Geo.  2,  c.  28,  s.  13  (b)-,  com[102]-moidy  called  the  Lord's  Act ;  but  upon 
cause  shewn  the  petition  was  rejected,  and  he  was  remanded.  Le  Blanc,  Serjt.,  now 
moved  to  bring  him  into  Court  a  second  time,  and  that  the  plaintiffs  should  again 
shew  cause  why  he  should  not  be  discharged,  on  an  affidavit  containing  some  circum- 
stances in  answer  to  the  cause  before  shewn  by  the  plaintiffs,  which,  through  mistake, 
as  was  stated,  were  not  then  disclosed.  In  su[jpjit  of  this  motion  Le  Blanc  cited  the 
5th  section  of  the  stat.  26  Geo.  3,  c.  44  {af,  within  the  benefit  of  which,  he  said,  the 
defendant  came. 

But  the  Court,  upon  looking  into  the  two  statutes,  were  clearly  of  opinion,  that 
the  defendant  did  not  come  within  the  meaning  of  the  26  Geo.  3,  c.  44,  s.  5,  which 
was  only  designed  to  remedy  a  neglect  in  not  taking  the  benefit  of  the  32  Geo.  2,  c.  28, 
s.  13,  within  the  time  limited  by  that  Act.     In  this  case,  the  defendant  had  petitioned, 

{by  Sect.  1.  Which  enacts,  "That  where  any  issue  is,  or  shall  be  joined,  in  any 
action,  or  suit  at  law,  in  any  of  His  Majesty's  Courts  of  Record,  &c.  and  the  plaintiff 
or  plaiiitifl's  in  any  such  action  or  suit,  hath,  or  have  neglected,  or  shall  neglect  to 
bring  such  issue  on  to  be  tried,  according  to  the  coarse  and  practice  of  the  said  Courts 
respectively,  it  shall  and  may  be  lawful  for  the  Judge  or  Judges  of  the  said  Courts 
respectively,  at  any  time  after  such  neglect,  upon  motion  made  in  open  Court  (due 
notice  having  been  given  thereof)  to  give  the  like  judgment  for  the  defendant  or 
defendants  in  every  such  action  or  suit,  as  in  cases  of  nonsuit,  &e." 

(a)i  [See  Pearce  v.  Taylor,  4  T.  R.  231.] 

{by  Which  enacts,  "  That  if  any  person  or  persons  shall  be  charged  in  execution  for 
any  sum  or  sums  of  money,  not  exceeding  in  the  whole  1001.  or  on  which  execution 
or  executions,  there  shall  at  any  time  remain  due,  as  shall  be  made  appear  by  oath,  a 
sum  or  sums  of  money  not  amounting  to  above  the  said  sura  of  1001.  and  shall  be 
minded  to  deliver  up,  to  his,  her,  or  their  creditor,  or  creditors,  who  shall  so  charge 
him,  her,  or  them  in  execution,  all  his,  her,  or  their  estate  and  effects,  for  or  towards 
the  satisfaction  of  the  debt,  or  debts,  wherewith  he,  she,  or  they  shall  so  stand  charged, 
it  shall  and  may  be  lawful  to  and  for  any  such  prisoner,  before  the  end  of  the  first 
term,  which  shall  be  next  after  any  such  prisoner  shall  be  charged  in  execution  by  his 
creditor  or  creditors,  to  exhibit  a  petition  to  any  Court  of  Law,  from  whence  the 
process  issued,  upon  which  any  such  prisoner  or  prisoners  was  or  were  taken  and 
charged  in  execution,  as  aforesaid  or  to  the  Court  into  which  any  such  prisoner  or 
prisoners  shall  be  removed  by  habeas  corpus,  or  shall  be  charged  in  custody,  and  shall 
remain  in  the  prison  thereof"  (upon  which,  and  on  the  terms  there  prescribed,  the 
Court  shall  make  a  rule  to  discharge  the  prisoner). 

(a)'-  Which  enacts,  "That  where  any  debtor  shall  have  neglected  to  take  the  benefit 
of  the  said  Act,  (the  32  Geo.  2,  c.  28,)  within  the  time  limited  by  the  said  Act,  and 
shall  have  remained  in  prison  by  the  space  of  one  year,  and  shall  make  it  appear  to 
the  Court,  out  of  which  such  execution  issued,  that  such  neglect  arose  from  ignorance 
or  mistake,  such  debtor  shall  then  be  intitled  to  take  the  benefit  of  the  said  Act,  as  if 
he  or  she  had  taken  the  same,  within  the  time  by  the  said  Act,  so  limited  as 
aforesaid." 
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and  been  brought  into  Court,  within  the  limiteri  time,  namely,  before  the  end  of  the 
first  term  after  he  was  taken  in  execution.     There  was  no  instance  of  a  second  petition 
being  alloweiJ,  after  the  merits  of  the  first  had  been  finally  decided.     If  such  practice 
were  suffered,  it  would  produce  infinite  vexation. 
Rule  refused. 

Segar  against  Atkinson,  Administratrix  of  Atkinson.     Thursday,  Jan.  29th,  1789. 

In  an  action  against  an  administrator,  on  promises  of  the  intestate  an  insimul  com- 
putasseiit  with  the  administrator,  as  such,  of  money  due  from  the  intestate,  does  not 
make  him  personally  liable  (a). 

Assumpsit. — The  declaration  consisted  of  four  counts.  The  first,  for  goods  sold 
and  delivered  to  the  intestate  ;  second,  quantum  valebant ;  third,  money  paid  to  the 
use  of  the  intestate ;  fourth,  that  the  plaintiff  accounted  with  the  defendant  as 
administratrix,  as  aforesaid,  of,  and  concerning  divers  sums  of  money,  &c.  owing  from 
the  intestate  to  the  plaintiff,  [103]  and  upon  that  account  the  intestate  was  found  in 
arrear  and  indebted  to  tlie  plaintiff,  &c.  and  being  so  found  in  arrear  and  indebted, 
she  the  said  defendant,  as  administratrix  as  aforesaid,  in  consideration  thereof,  promised, 
&c. — Plea,  that  the  promises,  &c.  in  the  declaration,  were  made  to  the  plaintiff  and 
one  William  Cox  jointly,  ami  a  release  from  the  said  William  Cox,  &c. 

Replication,  that  they  were  made  to  the  plaintiff  solely,  and  not  to  bim  and  William 
Cox  jointly,  &c. 

Special  demurrer,  that  the  replication  hath  not  expressly  traversed,  &c.  the 
plea,  &c. 

Runnington,  Serjt.,  gave  up  the  demurrer,  but  took  an  exception  to  the  declaration. 
He  argued  that  here  was  a  misjoinder  of  action,  1  Wils.  248.  2  Wils.  231.  3  Wils. 
348,  and  that  the  three  first  counts,  being  on  the  undertaking  of  the  intestate,  but  the 
last  on  that  of  the  administratrix  herself,  the  judgment  on  the  former  must  be  de 
bonis  testatoris,  and  on  the  latter  de  bonis  piopriis,  9  Co.  91.  Cro.  Eliz.  91  &  406. 
10  Mod.  70  &  254.  Cowp.  284  &  289.  But  if  there  is  not  a  misjoinder,  yet  the 
last  count  is  not  supported  by  a  sufficient  consideration  to  raise  a  personal  undertaking. 
1  Vezey,  125,  and  chiefly  1  Ventr.  268,  which  shews  that  the  promise  by  the  defen- 
dant should  have  been  on  request  to  account. 

Cockeli,  S-'rjt.,  contra.  The  cases  cited,  are  not  applicable :  an  account  stated 
raises  no  new  debt,  but  it  is  an  acknowledgment  of  the  old,  1  Salk.  208,  Elwes  v. 
Mocaloe.  It  is  a  sufficient  consideration,  that  the  intestate  was  indebted.  This  is 
not  a  personal  promise,  but  made  merely  as  administratrix.  It  is  the  usual  practice 
to  lay  a  promise  from  an  a  Irainistrator  on  an  account  stated,  to  take  the  case  out  of 
the  Statute  of  Limitations.  The  judgment  would  be  the  same  on  all  the  counts,  viz. 
de  bonis  testatoris.     Rann  v.  Hughes^,  7  Brown  Pari.  Cas.  550  ([7  T.  R.  350,  (n.)  S.  C.]). 

Runnington  in  reply.  The  Anonymous  aue  in  Ventris,  268,  was  on  an  accoutit  stated 
by  an  executor,  and  the  Court  held  it  sufficient  to  bind  him  personally.  Here  a 
request  from  the  defendant  to  account  is  not  stated.  In  the  case  cited  from  1  Salk. 
208,  the  action  was  brought  by  an  executor,  here  it  is  against  the  administratrix. 

On  the  next  day,  judgment  was  given,  by  Heath,  J.  (Lord  Loughborough  and 
Mr.  Justice  Gould  being  absent). — 

[104]  This  is  an  action  brought  against  an  administratrix  for  a  debt  due  from  the 
intestate.  The  first  count  of  the  declaration  is  for  goods  sold  and  delivered  to  the 
intestate,  the  second,  is  on  a  quantum  valebant,  the  third  for  money  paid  to  the 
intestate's  use,  and  the  fourth,  on  which  the  question  arises,  is  on  an  account  stated 
between  the  plaintiff  and  defendant,  as  administratrix,  of  money  owing  from  the 
intestate,  and  in  consideration  of  the  intestate  being  found  indebted,  a  promise  is 
stated  from  the  defendant  to  pay.  To  this  declaration  it  has  been  objected  that  there 
is  a  misjoinder  of  action  :  that  the  judgment  on  the  three  former  counts,  must  be  de 
bonis  testatoris,  and  on  the  latter  de  bonis  propriis,  because  in  the  last  count  the 
defendant  is  said  to  be  charged  in  her  own  right.     Unquestiouably,  if  the  judgment 

(o)  \_EUis  V.  Botven,  Forrest,  98,  S.  P.  So  a  count  upon  an  insimul  computasset  of 
money  due  from  the  defendant  as  executor,  may  be  joined  with  counts  on  promises 
by  the  testator.     Powell  v.  Graham,  7  Taunt.  580.     1  B.  Moore,  305,  S.  C] 
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were  to  be,  as  it  has  been  contended,  in  one  instance  de  bonis  testatoris,  and  in  the 
other  de  bonis  propriis,  the  declaration  would  be  bad  ;  but  we  are  of  opinion,  that  the 
objection  is  not  founded  in  truth,  and  that  the  defendant  is  charged,  as  administratrix, 
on  all  the  counts.  The  authority  which  my  brother  Runnington  chiefly  relied  upon, 
wag,  an  Anonymous  case  in  Ventris  (1  Ventr.  268),  more  correctly  reported  in  2  Levinz 
(122),  by  the  name  of  Halves  v.  Sinith,  which  was  a  writ  of  error,  on  an  action  in  this 
Court,  against  an  executor,  in  which  the  plaintiff  declared  on  an  account  stated  at  the 
request  of  the  defendant :  the  judgment  was  for  the  plaintiff"  de  bonis  propriis,  and  on 
error  brought,  this  judgment  was  affirmed  in  the  King's  Bench,  it  being  holden  not  to 
be  error,  because  the  plaintiff  was  not  bound  to  account  with  the  executor,  and  yet 
did  account  at  the  request  of  the  executor ;  therefore  a  good  consideration  was  raised. 
But  it  is  very  difficult  to  reconcile  that  case  with  any  true  principle  of  law.  The 
plaintiff  was  bound  in  equity  and  conscience  to  account :  the  defendant  might  have 
had  a  writ  of  account  against  him,  by  the  Statute  31  Ed.  3,  as  it  appears  from  Lord 
Coke's  Commentary  on  the  Statute  of  Westminster  the  Second  (cap.  23,  p.  404).  It 
is  also  said  in  the  case  of  Halves  v.  Smith,  that  the  promise  was  in  consideration  of 
forbearance  to  sue  ;  but  so  far  is  it  from  being  like  forbearance  to  sue,  that  the  defen 
dant  desires  to  account,  and  facilitates  the  bringing  a  suit  by  ascertaining  the  sum 
due.  The  principal  case  cited  on  behalf  of  the  plaintiff,  was  that  of  Elwes  v.  Mocatoe 
(1  Salk.  207)  ;  but  that  was  on  an  insimul  computassent  brought  by  an  executor,  and 
whether  good  law  or  not,  does  not  affect  [105]  the  present  case.  It  was  also  said, 
that  the  plaintiff  did  not  account  at  the  request  of  the  defendant,  and  so  there  was  no 
consideration  for  the  promise  ;  but  it  is  expressly  stated  that  they  accounted  together, 
and  that  the  defendant  promised  as  admniistratrix.  This  is  the  common  mode  of 
declaring  against  executors  and  administrators,  to  save  the  Statute  of  Limitations; 
but  if  it  were  to  be  considered  a?  making  them  personally  liable,  I  do  not  know  who 
would  ever  take  out  administration. 
Judgment  for  the  plaintiff. 


Johnson  against  Smith.     Saturday,  Jan.  31st,  1789. 

The  Court  will  not  refer  a  matter  which  concerns  an  officer  of  the  Court,  to  the 
prothonotary  for  examination.  The  warden  of  the  Fleet  cannot  demand  an 
additional  fee  for  expedition,  in  returning  a  writ  of  habeas  corpus. 

On  a  former  day,  Kerby,  Serjt.,  moved  to  refer  a  charge  made  by  the  warden  of 
the  Fleet  on  a  prisoner  for  fees,  to  the  prothonotary  for  examination.  In  answer,  the 
Court  said,  this  was  not  like  an  attorney's  bill  which  the  prothonotary  might  settle, 
but  being  a  matter  in  which  an  officer  of  the  Court  was  concerned,  was  proper  to  be 
examined  before  the  Court  itself.  The  reference  therefore  was  not  allowed  ;  but  a 
rule  was  granted  to  shew  cause  why  the  warden  should  not  refund  what  appeared 
to  be  exorbitant.  On  shewing  cause,  it  appeared  that  the  charge  on  the  prisoner  was 
two  guineas,  for  making,  at  his  request,  an  expeditious  return  to  a  habeas  corpus ; 
that  he  knew  the  usual  fee,  and  was  informed  of  the  additional  one  to  be  paid  for 
expedition.  It  was  urged  by  Adair,  Serjt.,  (and  by  the  warden  himself  who  was  in 
Court,)  that  though  the  Court  might  disapprove  of  such  practice,  and  alter  it  in 
future,  yet  it  would  be  hard  to  have  a  retrospect,  and  compel  the  warden  to  refund 
and  pay  costs,  who  had  only  followed  the  example  of  his  predecessors  in  office.  But 
the  Court  said,  whatever  effect  the  prisoner's  consent  to  pay  might  have  between  the 
warden  and  him,  this  was  a  question  between  the  warden  and  the  public.  As  the 
duty  of  an  officer  required  him  to  make  an  expeditious  return  (a),  he  could  have  no 
pretensions  to  demand  an  additional  fee  for  expedition.  It  was  not  to  be  endured, 
that  advantages  of  this  kind  should  be  taken  of  the  distress  of  persons  under  confine- 
ment. 

Rule  absolute  with  costs. 

(a)  Stat.  31  Car.  2,  c.  2,  s.  1. 
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[106]     Parquot  against  Elinu.     Tuesday,  Feb.  3d,  1789. 

The  Court  will  not  require  a  plaintiff  to  give  security  for  costs,  merely  on  account 
of  his  residence  abroad.  There  must  be  special  circumstances  to  induce  the  Court 
to  require  it  (o)'. 

On  a  former  day,  Adair,  Serjt.,  moved  to  stay  proceedings,  till  the  plaintilT,  who 
was  abroad,  gave  security  to  pay  the  costs,  in  case  a  verdict  should  be  found  against 
him.  The  Court  would  not  grant  a  rule,  on  the  circumstances  alone,  of  his  being 
resident  abroad  (/;),  but  required  an  affidavit  of  "  his  having  gone  thither  to  avoid 
payment  of  his  debts,  of  his  insolvency  in  a  foreign  country,"  or  the  like,  saying  that 
the  practice  was  now  settled  in  this  Court,  that  the  plaintiff  should  not  be  com- 
pelled to  give  such  security,  merely  because  he  was  in  anoiher  country. 

An  affidavit  of  this  sort  being  now  produced,  a  rule  was  granted  to  shew  cause, 
which  was  afterwards  made  absolute,  no  cause  being  shewn. 

PORRIER  against  Carter.     Tuesday,  Feb.  3d,  1789. 

The  Court  will  not  require  the  plaintiff  to  give  security  for  costs,  either  on  account 
of  his  being  a  foreigner,  or  insolvent ;  if  he  reside  in  England  (a)^. 

Bond,  Serjt.,  moved  to  stay  proceedings  till  the  plaintiff  gave  secuiity  for  costs, 
on  an  affidavit  stating,  "that  he  was  a  foreigner,  had  left,  France  to  avoid  being 
arrested  for  debt,  and  was  in  England  insolvent."  But  the  Court  refused  the  rule, 
saying,  that  neither  the  plaintifl's  being  a  foreigner,  nor  his  insolvency  in  this 
country,  were  sufficient  reasons  to  require  such  a  security. 

llOGERS  against  Mapleuack.     Tuesday,  Feb.  3d,  1789. 

Notice  of  justification  of  bail,  is  not  such  a  waiver  of  the  default  of  not  giving  notice 
of  exception,  as  to  support  a  rule  on  the  sheriff  to  bring  in  the  body  ;  though  it  is 
a  waiver  as  between  the  plaintiff  and  defendant. 

Bond,  Serjt.,  moved  to  discharge  a  rule  on  the  sheriff  to  bring  in  the  body,  on  an 
affidavit  stating  "  that  the  defendant  had  put  in  bail,  and,  upon  searching  the  office, 
no  exct-ption  was  found  to  have  been  made." 

[107]  Kunnington,  Serjt.,  shewed  for  cause,  that  notice  of  justification  had  been 
given  by  the  defendant,  which  he  contended  was  a  waiver  of  the  necessity  of  notice 
of  exception  ;  and  cited  a  rule  of  this  Court,  12th  of  May  1784  (a)^  in  which  it  was 
settled,  that  when  a  rule  to  biing  in  the  body  had  been  served,  hail  must  not  only 
be  put  in,  but  justified,  though  the  defendant  be  rendered.  He  also  said,  that  this 
was  analogous  to  the  case  of  delivering  a  declaration  in  chief,  in  a  bailable  action, 
before  bail  were  put  in,  which,  on  all  hands,  was  agreed  to  be  a  waiver  of  the  neces- 
sity of  putting  in  bail.     But 

The  Court  held,  that  although  there  was  a  waiver  as  between  the  parties,  yet  the 
irregularity  was  not  cured,  as  respecting  the  sheriff,  according  to  the  principle  of  the 
case  of  Cohn  v.  Davis  (ante,  p.  80)  decided  last  term  ;  and  therefore  made  the  rule, 
for  the  discharge  of  the  former  rule,  absolute  with  costs. 

Barnard  against  Moss.     Wednesday,  Feb.  4th,  1789. 

In  an  action  of  debt  for  the  penalty  of  the  stat.  2  &  3  Ed.  6,  c.  13,  for  not  setting 
out  tithes,  with  a  count  in  the  declaration  for  the  single  value;  after  a  demurrer 


(a)'  [But  see  Ganesford  v.  Levy,  post,  vol,  ii.  p.  228,  and  the  note  there.] 

{h)  This  practice  differs  fi  om  that  of  B.  R ,  where  a  security  for  costs  is  required 
from  the  plaintiff,  without  atiy  other  ground  than  that  of  his  being  in  a  foreign  country. 
1  Term  Rep.  B.  R.  267.     The  same,  if  he  be  in  Ireland,  ibid.  362. 

{af  [Ciragno  v.  Hassan,  6  Taunt.  20.  Tidd's  Prac.  579,  8th  edit,  and  see  post, 
vol.  ii.  p.  228,  note  (a).] 

{af  Impey's  New  Instructor  Cleiicalis,  C.  B.  2d  edit.  156. 
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to  the  declaration,  the  parties  submit  to  arbitration,  and  the  arbitrator  awards  the 
single  value  to  be  less  than  20  nobles  (61.  13s.  4d.).  The  plaintiff  is  not  entitled  to 
costs  on  the  counts  for  the  penalty,  under  the  stat.  8  &  9  W.  3,  c.  11,  s.  5,  the 
value  not  having  been  found  by  a  jury  ;  but  the  Court  will  allow  him  to  have  the 
costs  taxed,  on  the  count  for  the  single  value  (a)'. 

This  was  an  action  of  debt  on  the  stat.  2  &  3  Ed.  6,  c.  13,  to  recover  treble  the 
value  of  tithes  not  set  out :  there  was  also  a  count  for  the  single  value. 

The  defendant  demurred  to  the  declaration,  but  the  parties  afterwards  agreed  to 
submit  to  arbitration,  and  judgment  was  entered  to  stand  as  a  security  for  costs. 
The  arbitrator  determined,  the  single  value  of  the  tithes  to  be  61.  7s.  6d.  and  awarded 
treble  that  sum  to  the  plaintiff,  viz.  191.  2s.  6d.  together  with  the  costs  of  the 
reference,  and  that  he  might  sue  out  execution. 

Lawrence,  Serjt.,  now  moved  that  the  prothonotary  might  tax  the  costs  of  suit  to 
the  plaintiff,  grounding  bis  motion  on  the  stat.  8  &  9  W.  3,  c.  11,  s.  3,  which  enacts, 
"  that  in  all  actions  of  debt  upon  the  statute  for  not  setting  forth  of  tithes,  wherein 
the  single  value  or  damages  found  by  the  jury,  shall  not  exceed  the  sura  of  20  nobles 
(61.  13s.  4d,)  the  plaintiff  obtaining  judgment,  or  an  award  of  execution,  after  plea 
pleaded,  or  demurrer  joined,  shall  likewise  recover  his  costs  of  suit." 

[108]  Cockell,  Serjt.,  opposed  the  motion,  contending  that  the  plaintiff  was  not 
entitled  to  costs  of  suit,  unless  the  single  value  or  damages  had  been  found  by  a 
jury,  the  words  of  the  statute  being  positive  ;  and  cited  the  case  of  Biddulph  v.  Cooper, 
in  this  Court,  Hil.  23  Geo.  3,  which  was  an  action  for  not  setting  out  tithes,  on  the 
stat.  2  &  3  Ed.  6,  c.  13;  the  plaintiff  declared  for  less  than  20  nobles,  and  signed 
judgment  for  want  of  a  plea  ;  aft^er  which  he  applied  to  the  prothonotaries  to  tax  his 
costs.  They  consulted  Mr.  Justice  Gould,  who  informed  them,  that  as  no  trial  or 
inquisition  was  had  by  a  jury,  the  plaintiff  was  not  entitled  to  costs. 

Lawrence  replied  that  the  case  of  Biddulph  v.  Cooper  could  only  be  in  point,  if  on 
the  demurrer,  final  judgment  had  been  here  given  for  the  plaintiff:  but  the  reference 
to  the  arbitrator,  was  like  an  ap[)lication  to  the  Court  for  leave  to  go  to  trial  after  a 
demurrer,  the  arbitrator  being  substituted  in  the  place  of  a  jury.  At  all  events, 
the  plaintiff  was  entitled  to  his  costs  on  the  count  for  the  single  value. 

The  Cuurt  held,  that  the  statute  was  confined  to  the  case  of  the  single  value  or 
damages  being  found  by  a  jury,  and  therefore  refused  the  rule,  as  far  as  it  respected 
the  counts  for  the  penalty,  but  allowed  the  costs  to  be  taxed  on  the  count  for  the 
single  value. 

Rose  and  Mercy  his  Wife,  against  Bowler  and  Eead,  Executors 
of  Bowler.     Wednesday,  Feb.  4th,  1789. 

[Referred  to,  Jones  v.  Cutkbertson,  1873,  L.  R.  8  Q.  B.  512.] 

Where  the  cause  of  demurrer  to  a  declaration  is,  that  the  counts  are  improperly 
joined,  the  plaintiff  cannot  enter  a  nolle  prosequi  as  to  some,  and  leave  the  others 
remaining  (a)-.  An  executor  cannot  be  charged  as  such  either  for  money  had  and 
received  by  him,  money  lent  to  him,  or  on  an  account  stated  of  money  due  from 
him  as  such  ;  those  charges  making  him  personally  liable  (b).  The  wife  can  only 
join  with  the  husband  in  bringing  an  action,  where  she  is  the  meritorious  cause  of 
action,  as  where  a  legacy  is  left  to  her(c).  Qu.  Whether  an  executor  can  be  sued 
as  such,  for  a  legacy  left  by  the  testator  f  (f^) 

This  was  an  action  of  assumpsit,  brought  to  recover  a  legacy  left  by  the  testator, 

(ay  [See  Pedley  v.  Frampton,  2  Chitty's  Rep.  155.  3  Price,  474,  where  a  verdict  is 
taken  subject  to  a  reference.] 

{ay  [Drummond  v.  Dwanf,  4  T.  R.  360,  S.  P.     1  Saund.  285,  notes.     5th  edit.] 

(h)  [Brigden  v.  Parkes,  2  Bos.  &  Pul.  424,  S.  P.  But  a  count  on  an  account  stated 
of  money  due  from  the  defendant  as  executor,  may  be  joined  on  counts  with  promises 
by  the  testator.  Powell  v.  Gi-aham,  7  Taunt.  580.  Ante,  p.  102.  2  Saund.  117  e. 
notes,  5th  edit.] 

{c)  [So  where  a  promissory  note  is  made  to  her  during  coverture.  Philliskirh  v. 
Pliickwell,  2  M.  &  S.  393.] 

(d)  [No  action  at  law  can  be  maintained  for  a  legacy.  Deeks  v.  Slrutl,  5  T.  R.  G90. 
C.  P.  IV.— 3 
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of  whom  the  defendants  were  executors,  to  Mercy  Rose  the  plaintiff,  after  her 
marriage.  The  first  count  of  the  declaration  stated  the  devise,  &c.  and  averred  assets 
in  the  hands  of  the  defendants  sufheient  to  pay  the  legacy,  over  and  above  the  debts, 
legacies,  and  funeral  expenses,  whereby  the  defendants  as  executors  became  liable  to 
pay,  &c.  and  being  so  liable,  promised  as  executors,  &c.  Second  count,  money  had 
and  received  by  the  defendants  as  executors,  [109]  to  the  use  of  the  plaintiffs,  &c. 
3d,  money  lent  to  them  as  executors  by  the  plaintiffs  ;  4th,  an  account  stated  of  money 
due  from  them  as  executors,  to  the  plaintiffs,  and  as  such  a  promise,  &c. 

Special  demurrer,  that  the  plaintiffs  had  declared  against  the  defendants  as 
executors,  whereas  they  ought  to  have  been  declared  against  in  their  own  right;  that 
the  plaintiffs  had  declared  against  the  defendants,  on  debts  and  promises,  itc.  as  having 
respectively  accrued,  and  been  made  by  them  as  executors,  whereas  such  debts  and 
promises  could  not  by  law  ;.ccrue,  or  be  made,  in  that  capacity,  but  personally  only  ; 
and  that  there  was  a  misjoinder  of  action,  in  this,  that  some  of  the  causes  of  action 
accrued  to  the  plaintiffs  jointly,  and  others  to  the  husband  alone,  &c. 

Nolle  prosequi  as  to  the  three  last  counts,  and  joinder  in  demurrer  to  the  first,  &c. 

On  the  part  of  the  defendants,  Marshall,  Scrjt.,  began  by  making  three  objections 
to  the  first  count. — 1.  That  an  action  at  common  law  would  not  lie  for  a  legacy. 
2.  If  such  an  action  would  lie,  the  husband  and  wife  could  not  join  in  it.  3.  That 
the  defendants  could  not  be  sued  as  executors  in  such  action.  As  to  the  first  point, 
although  the  modern  cases  determined  in  B.  R.  Cowp.  284  &  289  are  authorities  to 
prove  that  this  action  will  lie,  yet  those  decisions  are  contrary  to  the  antient 
authorities.  Dyer,  264,  pi.  41.  Sir  The.  Raym.  23.  11  Mod.  145.— I  Salk.  315.— 
Moore,  917.  But  if  an  action  at  common  law  will  lie  for  a  legacy,  yet  as  this  legacy 
became  due  during  the  coverture,  it  was  vested  in  the  husband,  he  alone  could  sue  for 
it.  The  husband  and  wife  ought  to  join  in  all  actions  to  recover  a  chose  in  action,  due 
to  the  wife  before  coverture,  as  a  debt  on  bond,  for  rent,  and  the  like  ;  they  ought 
also  to  join  in  actions  which  aiise  during  the  coverture,  if  such  actions  would  survive 
to  the  wife;  but  where  the  wife  cannot  have  the  action  if  she  survive,  the  hu.sband 
must  sue  alone.  Where  the  wife  before  marriage  is  entitled  to  a  chose  in  action,  the 
marriage  does  not  vest  it  in  the  husband,  unless  reduced  into  possession  ;  but  where 
a  chose  in  action  is  given  to  the  wife  during  the  coverture,  it  vests  absolutely  in  the 
husband.  1  Com.  Dig.  tit.  Baron  &  Feme,  p.  555.  3  Lev.  403.  1  Mod.  179.  A 
legacy  left  to  the  wife  during  the  coverture  does  not  survive  to  her.  2  Rol.  Rep. 
134. 

But  whether  the  plaintiffs  could  join  in  this  action  or  not,  the  defendants  cannot 
be  sued  as  executors.  An  executor  cannot  be  sued  as  such,  where  he  may  be  sued  in 
his  own  right,  [110]  because  there  are  different  judgments,  affecting  different  funds. 
The  representative  of  the  testator  cannot  be  sued  on  any  contract  which  the  testator 
did  not  make.  Wherever  therefore,  an  executor  is  sued  on  a  contract  made  by  him- 
self, he  must  be  sued  in  his  own  right,  though  it  relate  to  the  concerns  of  the  testator. 
Here  the  testator  made  no  contract  to  give  the  legacy  ;  he  could  not  be  liable  in  his 
life-time  to  an  action  for  it ;  both  the  consideration  and  the  promise  were  personal  in 
the  executors,  King  v.  Thorn,  1  Term  Rep.  B.  R.  487.  The  law  will  not  allow  an 
action  to  be  maintained  against  any  person  who  cannot  plead  the  proper  pleas 
belonging  to  such  an  action  ;  here  the  defendants  could  not  plead  plene  adminis- 
traverunt.     1  Term  Rep.  B.  R.  691. 

The  three  last  counts  are  bad,  because  the  husband  and  wife  cannot  join  in  an 
action  on  any  of  the  promises  contained  in  them,  nor  the  defendants  be  sued  as 
executors  on  those  promises,  neither  can  those  counts  be  joined  with  the  first, 
supposing  the  first  to  be  good  against  the  defendants  as  executors.  Of  this  the 
plaintiffs  were  sensible,  and  entered  a  nolle  prosequi.     But  a  nolle  prosequi  is  not  to 

Farish  v.  Wilson,  Peake's  N.  P.  C.  72.  Mayor  of  South  v.  Graves,  8  T.  R.  593.  Unless 
it  be  a  specific  legacy  to  which  the  executor  has  assented,  in  which  case  an  action  lies. 
Doe  v.  Guy,  3  East,  120.  Or  uidess  it  be  a  legacy  payable  out  of  land,  in  which  case 
it  is  said  that  an  action  may  be  maintained  against  the  heir  or  terretenant.  Ewer  v. 
Jones,  2  Salk.  415.  Butler  v.  Butler,  2  Sid.  21.  Nicholson  v.  Shermo.n,  T.  Raym.  24. 
Webh  V.  Jiggs,  4  M.  &  S.  119.  Quaere,  whether  an  action  can  be  sustained  for  a 
legacy  after  an  express  piomise  by  the  executor  in  consideration  of  assets.  See 
2  Sauiid.  137,  c.  new  notes,  5th  edit.] 
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be  allowed,  in  this  stage  of  the  pioceedings,  to  prevent  the  operation  of  the  demurrer. 
The  ground  of  a  demurrer  may  be,  an  union  of  incongruous  matter,  on  which  the 
Court  could  not  give  a  proper  judgment.  But  if  the  objectionable  parts  be  withdrawn 
by  a  nolle  prosequi,  the  demurrer  has  nothing  to  act  upon,  for  though  it  was  proper 
when  put  in,  it  is  rendered  nugatory  by  an  act  of  the  party,  whose  fault  made  it  at 
first  necessary.  Part  of  the  plaintiffs'  allegation  remained  unanswered,  and  the 
defendants  are  put  to  an  useless  expense.  If  this  may  be  done,  why  do  parlies  ever 
move  to  amend?  Why  is  not  a  nolle  prosequi  entered  on  the  whole  declaration'?  But 
even  supposing  that  a  nolle  prosequi  may  be  entered,  as  in  this  case,  yet  it  is  here 
irregular,  being  by  attorney  and  not  by  the  defendants  in  person,  Beecher's  case,  8  Co  58 
Cro.  Jac.  211. 

But  the  husband  and  wife  cannot  join  in  the  three  last  counts,  because,  if  the 
defendants  have  received  money  to  the  use  of  the  plaintiffs,  the  husband  alone  is 
entitled  to  it.  A  feme  covert  cannot  assent  to  a  statement  of  accounts,  but  as  the 
servant  of  the  husband,  and  then  it  is  his  contract.  2  Black.  872.  1  Term  Rep.  B.  R. 
40.  Neither  can  the  action  be  maintained  against  the  defendants  as  executors  on 
these  last  promises.  1  Term  Rep.  [Ill]  B.  R.  487,  supra.  Either  the  first  count 
charges  them  in  a  wrong  character,  or  if  they  are  there  rightly  charged  as  executors 
that  count  is  misjoined  with  the  other  three,  on  which  the  judgment  must  be  de  bonis 
propriis.     In  every  point  of  view,  therefore,  the  declaration  is  bad. 

Le  Blanc,  Serjt.,  on  behalf  of  the  plaintiffs,  argued  that  at  any  period  a  party 
might  withdraw  any  part  of  the  pleadings,  leaving  enough  to  support  his  action,  for 
which  one  cause  was  sufficient.  The  defendant  may  withdraw  such  of  his  pleas  as  are 
ill-founded,  provided  be  leaves  one  plea  good,  and  the  Court  will  not  compel  him  to  go 
on  to  an  erroneous  judgment.  So  where  the  parties  go  to  trial  after  verdict,  damages 
may  be  severed,  the  judgment  entered  on  such  counts  as  are  goo<i,  and  a  remittitur 
for  the  bad  ones,  on  payment  of  costs.  Where  a  nolle  prosequi  is  entered,  after 
joinder  in  demurrer,  it  is  optional  in  the  defendant  either  to  proceed  or  withdraw 
bis  demurrer,  which  he  may  do  of  course  without  leave  of  the  Court,  and  be  entitled 
to  the  costs  of  the  demurrer  :  but  if  after  notice  of  a  nolle  prosequi,  he  does  not  plead 
over,  he  goes  on  voluntarily  with  the  demurrer.  As  to  the  nolle  prosequi  being 
entered  by  attorney,  unless  it  be  so  expressed,  the  Court  will  not  presume  it ;  in  the 
case  in  Croke  James,  it  was  expressly  said  to  be  by  attorney.  As  to  the  other  objec- 
tions. Lord  Mansfield  says,  in  Atkins  v.  Hill,  that  the  defendant  had  by  his  demurrer 
admitted  that  he  has  sufficient  to  pay  the  legacy,  so  here  there  is  the  same  admission 
by  the  demurrer.  Where  an  executor  promises  in  consideration  of  assets,  a  Court  of 
Law  will  compel  the  performance.  Atkins  v.  Hill,  Cowp.  284.  Hawkes  v.  Saunders 
[112]  Cowp.  289.     Lewis  v.  Lewis  (a),  tried  at  Nisi  Prius  before  Lord  Mansfield,  at 


(a)  Leu'is  v.  Lewis,  Administrator,  with  the  will  annexed.     Sittings  at  Westminster 
after  Trinity  term,  1778. 

Assumpsit  against  an  administrator  with  the  will  annexed,  to  recover  a  legacy  of 
400  guineas,  given  to  the  plaintiff'  by  the  testator. 

The  declaration  stated  that  one  Thomas  Lewis  made  his  will,  and  afterwards  a  first 
and  second  codicil,  and  by  his  second  codicil  gave  to  the  plaintiff  400  guineas  to  be 
paid  out  of  his  India  bonds.  That  the  testator  died,  and  administration  with  the  will 
and  codicils  annexed,  was  granted  to  the  defendant.  That  the  testator  was  possessed  of 
India  bonds  to  the  amount  of  30001.  and  of  goods  and  chattels  to  a  large  value  •  all 
which  India  bonds  and  goods  and  chattels  came  to  the  hands  of  the  defendant  and 
were  sufficient  to  satisfy  all  the  testator's  debts  and  legacies  ;  that  the  defendant  might 
have  paid  the  plaintiff  his  legacy  out  of  the  said  bonds,  and  by  reason  of  the  premises 
became  liable,  as  administrator,  to  pay,  and  being  so  liable,  promised,  as  administrator 
to  pay  the  legacy. 

Plea,  non  assumpsit. 

The  cause  was  tried  at  the  sittings  after  Trinity  term,  1778,  at  Westminster 
before  Lord  Mansfield.  The  plaintiff  proved  the  will,  codicils,  administration,  and 
India  bonds  sufficient,  and  that  the  defendant  had  ottered  to  pay  the  plaintiff  his 
legacy,  if  he  would  deduct  1001.  which  he  pretended  to  be  due  from  the  plaintiff"  to 
the  testator;  but  which  the  plaintiff  denied,  and  refused  to  deduct.  Lord  Mansfield 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  for  4201.  with  leave  to  move  the 
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the  sitlitigs  after  Trinity  term  1778.  The  next  objection  is,  that  the  huabaiul  and 
wife  could  not  jointly  sue.  But  where  an  action  would  survive  to  the  wife,  there  she 
must  join  with  her  husband.  Here  the  legacy  would  survive  to  the  wife,  not  having 
been  reduced  into  possession  by  the  husband.  If  the  husband  had  died,  she  might 
have  claimed  it,  and  not  his  representatives.  The  last  objection  is  equally  without 
foundation,  namely,  that  executors  can  only  be  sued  as  such,  on  contracts  made  by 
the  testator.  They  are  liable  as  executors  for  funeral  expences,  which  are  to  be  paid 
before  debts  or  legacies.  Though  the  legacy  in  question  was  not  a  debt  in  the  testator's 
life-time,  yet  it  was  a  charge  made  by  him  on  his  effects.  This  was  a  qualified  promise 
by  the  defendants  to  pay  out  of  assets  in  their  hands,  which  is  admitted  liy  the 
demurrer.  It  is  objected  that  they  promised  as  executors,  and  therefore  could  not 
be  sued  in  their  own  right.  The  case  of  King  v.  Thorn  shews  that  executors  may  sue 
as  such,  on  a  contract  made  after  the  death  of  the  testator,  where  the  money  would 
be  part  of  the  assets  ;  by  ])arity  of  reason,  executors  may  be  sued  as  such,  where  the 
money,  if  recovered,  would  be  deducted  from  the  assets.  Rann  v.  Hughes,  7  Brown, 
Parl.Cas.  550  ([7  T.  R.  360  (n.)  S.  C.])  proves  that  though  an  executor  be  charged 
personally  for  a  debt  of  the  testator,  yet  judgment  will  be  de  bonis  testatoris. 

Marshall  in  reply.  There  is  no  instance  of  a  demurrer  being  withdiawn,  and  the 
parly  entitled  to  his  costs,  as  a  thing  of  course,  after  a  nolle  prosequi.  The  nolle 
prosequi  was  clearly  entered  by  attorney.  A  warrant  of  attorney  being  placed  at  the 
beginning  of  the  record,  the  parties  are  in  Court  by  attorney  in  all  the  subsequent 
pleadings,  except  in  pleading  in  abatement,  when  it  is  expressed  that  the  party 
pleads  in  his  own  proper  [113]  person,  otherwise  it  is  error.  As  to  funeral  expences, 
decency  requires  them  to  have  a  priority.  A  man  cannot  be  charged  for  a  legacy 
bequeathed  by  him  during  his  lifetime,  any  more  than  he  can  have  an  heir  in  his  life- 
time :  the  original  cause,  thetefore  is  not  in  him. 

Wil.SON,  J.,  observed,  that  in  the  cases  cited  of  Atkins  v.  Hill,  and  Hawkes  v. 
Saunders,  the  question  was,  whether  executors  had  made  themselves  personally  liable, 
in  which  an  averment  of  assets  was  necessary.  But  here  the  principal  (juestion  was, 
whether  by  the  general  common  law,  an  executor,  as  such,  was  liable  to  be  sued  for 
a  legacy,  in  which  case  it  would  be  surplusage  to  allege  assets,  and  the  defendant 
might  plead  plene  administravit.  This,  he  said,  being  a  question  of  great  importance, 
and  as  yet  undecided,  and  oidy  two  Judges  able  to  attend  (a),  they  meant  to  give 
judgment  on  the  other  points  of  the  cause,  according  as  they  should  find  them  upon 
consideration. 

On  this  day,  Heath,  J.,  gave  judgment  as  follows : 

This  is  an  action  of  assumpsit  brought  by  husband  and  wife  against  executors  for 
a  legacy  bequeathed  by  the  testator  to  the  wife.  The  first  count  states,  that  the 
defendants  were  liable  as  executors  to  pay  the  legacy,  and  that  being  so  liable  they 
promised  as  executors  to  pay  it.  The  second  count  is  for  money  had  and  received 
by  the  defendants  as  executors  to  the  plaintiff's  use.  The  third  is  for  money  lent 
to  them  as  executors  by  the  plaintiffs ;  and  the  fourth  is  on  an  account  stated  between 
them.  To  this  declaration  there  is  a  demurrer,  the  causes  of  which  are,  that  the 
defendants  are  sued  as  executors,  and  not  in  their  own  right,  and  that  there  is  a 
misjoinder  of  action,  some  of  the  causes  of  action  accruing  to  the  plaintiffs  jointly, 
and  others  to  the  husband  alone.  The  plaintiffs  have  entered  a  nolle  prosequi  as  to 
the  three  last  counts,  and  joined  in  demurrer.  But  there  is  no  case  to  prove  that  in 
this  stage  of  the  proceedings  a  nolle  prosequi  can  be  entered,  and  as  it  is  certain,  that 
no  experiment  of  this  kind  has  ever  been  made,  it  affords  a  strong  argument,  that  it 
cannot  be  made.  It  was  contended  at  the  Bar,  that  there  was  an  analogy  between 
entering  a  nolle  prosequi  in  this  state  of  the  pleadings,  and  severing  of  issues  after 
a  verdict;  but  here  the  objection  is,  that  distinct  and  inconsistent  rights  of  action 
are  joined  :  for  this  cause  there  is  a  [114]  demurrer,  and  after  joining  in  demurrer, 
there  is  no  instance  of  the  plaintiff  being  permitted  to  do  away  the  ground  of  the 
demurrer,  by  separating  the  rights  of  action.  On  this  point,  therefore,  we  are  of 
opinion  against  the  plaintiff.     The  next  objection  is,  that  the  husband  is  improperly 

Court  for  a  new  trial ;  and  said,  if  there  was  not  an  absolute  promise  here  to  pay  the 
legacy,  there  was  at  least  strong  evidence  of  the  defendant's  assent  to  it. 

But  the  defendant  submitted,  and  never  brought  the  cause  before  the  Court, 

(o)  Lord  Loughborough  and  Mr.  Justice  Gould  were  absent. 
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joined  with  the  wife.  As  to  this,  the  rule  is,  that  where  the  wife  is  the  meritorious 
cause  of  action,  there  she  may  join  with  the  husband,  but  not  otherwise,  as  is  evident 
from  the  authorities  of  Croke  James,  644  {Abbot  £  Ux.  v.  Blofield),  and  2  Wilson,  414 
{Weller  and  Others  v.  Baker).  Now  in  the  present  case,  though  in  the  first  count  the 
legacy  appears  to  have  been  left  to  the  wife,  yet  there  is  no  meritorious  consideration 
on  her  part  for  the  three  last  promises,  which  are  on  general  money  counts.  These 
counts  are  also  such  as  would  make  the  defendants  personally  liable,  and  with  which 
they  could  not  be  charged  as  executors,  and  are  therefore  not  to  be  joined  with 
the  first. 

Here  are  then  several  counts,  in  one  of  which  the  husband  is  entitled  in  right  of 
his  wife,  and  on  the  others  in  his  own  right,  but  he  is  joined  with  his  wife  in  all ;  the 
defendants  are  also  declared  against  as  executors  in  every  count ;  but  the  latter  are 
such  as  can  only  make  them  psrsonally  liable.     For  these  reasons  therefore,  we  give 

Judgment  for  the  defendants. 


Jackson  againd  Vernon.     Saturday,  Feb.  7th,  1789. 

A.  the  owner  of  a  ship  executes  an  absolute  bill  of  sale  of  it  to  B.  and  by  another 
deed  of  the  same  date,  assigns  other  property  to  B.,  which  deed  of  assignment 
(reciting  that  the  bill  of  sale  was  for  the  better  securing  a  sum  of  money  lent  by 
B.  to  A.  and  also  reciting  a  bond  and  warrant  of  attorney  given  by  A.  to  B.  to 
secure  the  said  sum)  declares  that  these  "several  deeds  and  instruments  were  made 
to  enable  B.  by  sale  of  all  the  things  comprised  in  them,  to  raise  the  sum  lent, 
without  the  concurrence  of  A.,  at  any  time  before  the  money  should  be  paid  off;" 
but  in  the  same  deed  there  is  a  covenant,  "That  upon  payment  of  the  money,  B. 
shall  re-convey  to  A.,  but  so  as  not  to  prevent  B.  from  selling,  &c.  at  any  time 
before  the  full  payment,  &c."  Under  these  conveyances,  B.  is  not  absolute  owner  of 
the  ship,  but  only  mortgagee,  and  is  not  liable  for  necessaries  provided  for  the  ship, 
before  he  takes  possession  (a). 

This  was  an  action  for  goods  sold  and  delivered,  in  which  a  verdict  was  found  for 
the  plaintifl',  subject  to  the  opinion  of  the  Court,  on  the  following  case. 

The  plaintifT  was  a  rope-maker  :  on  the  7th  of  February,  1787,  and  the  22d  of  July, 
and  1st  of  August  1788,  supplied  the  ship  "  Three  Sisters  "  with  cordage  and  stores,  by 
order  of  one  Palmer  the  owner  of  her,  without  the  knowledge  of  the  defendant.  On 
the  6th  of  February,  1789,  Palmer  gave  a  bond  to  the  defendant  for  30001.,  conditioned 
for  the  payment  of  [115]  15001.  and  a  warrant  of  attorney  to  confess  a  judgment 
thereon,  which  was  accordingly  entered  as  of  Hilary  term  1787.  On  the  same  day, 
Palmer  executed  an  absolute  bill  of  sale  of  the  ship  to  the  defendant,  in  consideration 
of  15001.  paid  by  the  defendant;  and  also  a  deed  of  assignment  of  various  articles  of 
personal  property,  and  among  them  a  policy  of  insurance  on  the  ship,  towards  payment 

(ft)  [The  authority  of  this  case  was  doubted  by  Lord  Kenyon  in  Westerdell  v.  Dale, 

7  T.  R.  312;  and  so  far  as  it  is  founded  upon  Eaton  v.  Jaques,  must  be  considered 
as  overruled  by  JFilUams  v.  Bosanqiiet,  1  Brod.  &  Bing.  238.  It  may  however  be  a 
question,  whether  the  decision  of  the  principal  case  is  not  supportable  on  other  grounds, 
viz.  that  the  defendant  was  not  liable  for  necessaries  provided  for  the  ship,  by  the 
order,  not  of  the  master,  but  of  a  third  person  (the  mortgagor) ;  see  Young  v.  Brander 

8  East,  10;  Abbott  on  Shipp.  21  ;  and  Jennings  v.  Griffiths,  1  Rv.  &  iVI.  N.  P.  C.  42. 
Harrington  v.  Fri/,  2  Bingh.  179,  Cox  v.  Eeid,  1  R.  &  M.  N.  P.  C.  199.  From  the 
latter  cases  it  appears  that  registered  ownership  is  only  prima  facie  evidence  of  liability 
to  repairs,  &c.  subject  to  be  rebutted  by  other  evidence,  as  that  the  beneficial  owner- 
ship has  been  parted  with,  and  that  the  legal  owner  has  ceased  to  interfere  in  the 
management  of  the  ship.  The  question  in  such  cases  is,  "  Were  the  repairs  &c.  done 
or  the  goods  supplied  on  the  credit  of  the  legal  owner T'  But  now  see  the  new 
Registry  Act,  4  Geo.  4,  c.  41,  s.  43,  by  which  mortgagees  of  ships  are  not  to  be  deemed 
owners,  except  so  far  as  may  be  necessary  to  render  the  ship  available  for  the  payment 
of  the  debt. 
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and  satisfaotion  of  the  sum  of  15001.  that  day  lent  and  advanced  to  him  l>y  the  defen- 
dant, which  deed  of  assignment  further  recited,  "That  vvhorias  to  the  intent  and 
purpose  of  better  secuiiiig  to  the  defendant,  the  said  principal  sum  of  15001.  and 
the  interest  thereof.  Palmer  had  by  deed-poll  bearing  date  therewith  bargained,  sold, 
assigned,  conveyed,  and  assured  to  the  defendant  the  said  ship  or  vessel,  &c.  to  hold 
to  him,  his  executors,  administrators  and  assigns  absolutely,  and  the  said  Palmer  bad 
likewise  entered  into  a  bond  of  equal  date  therewith,  in  the  sum  of  30001.  conditioned 
for  the  payment  of  15001.  and  interest,  and  had  also  at  the  same  time  executed  a 
warrant  of  attorney  for  better  securing  the  same,  and  then 

"That  indenture  further  witnessed,  and  it  was  covenanted,  &c.  that  the  said 
several  deeds  and  instruments  were  so  executed  by  the  said  Palmer,  for  the  purpose 
of  enabling  the  defendant,  his  heirs,  executors  or  administrators,  either  by  public  sale 
or  private  contract,  to  sell  and  dispose  of  the  several  matters  and  things  therein  respec- 
tively compiised,  or  other  the  effects  of  the  said  Palmer,  and  thereby  to  raise  and  pay 
the  said  sum  of  15001.  so  lent  and  advanced,  &c.  and  the  interest  thereof  without  any 
farther,  or  other  concurrence  of  the  said  Palmer,  his  heirs,  executors,  administrators 
or  assigns,  or  any  of  them,  at  any  time,  before  the  same  should  be  paid  off  or  dis- 
charged by  the  said  Palmer,  his  heirs,  executors,  or  administrators." 

But  in  this  deed  there  was  a  covenant,  from  the  defendant  to  Palmer, 

"That  in  case  Palmer  should  pay  off  and  discharge  the  said  principal  sum  of  15001. 
and  interest,  &c.  before  the  said  several  matters  and  things  should  be  sold  or  disposed 
of,  for  the  purposes  aforesaid,  that  then  and  in  such  case  the  defendant  should  and 
would  re-convey  and  re-assign  the  said  several  matters  and  things  thereinbefore 
mentioned,  in  such  maimer  as  the  said  Palmer  should  reasonably  require.  And  [116] 
it  was  thereby  also  declared  and  agreed,  that  nothing  therein  contained  should  prevent 
the  defendant,  from  selling  and  absolutely  disposing  of  all  and  every  the  said  premises, 
matters  and  things  therein  before  mentioned,  at  any  time  previous  to  the  full  payment 
of  the  said  sum  of  15001.  with  interest,"  itc. 

On  the  30th  of  July,  1788,  Palmer  assigned  the  freight  to  the  defendant. 

On  the  7th  of  August,  1788,  the  defendant  took  possession  of  the  ship,  and  received 
the  freight  due  to  the  owner. 

On  the  22d  of  August,  1788,  the  defendant  sold  the  ship,  and  gave  an  indemnity 
to  the  purchaser  against  all  demands  on  her  prior  to  that  date. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendant  was  liable 
to  pay  for  the  cordage  and  stores  furnished  by  the  plaintiff,  subsequent  to  the  bill 
of  sale,  and  deed  of  assignment  and  defeasance,  of  the  6th  of  February,  1787? 

Cockell,  Serjt.,  on  behalf  of  the  plaintiff.  A  tradesman  who  supplies  a  ship  with 
necessaries,  has  a  treble  security.  1.  The  person  of  the  master.  2.  The  ship  itself. 
3.  The  person  of  the  owner ;  to  either  of  which  he  may  resort  for  payment.  Here 
the  defendant  was  complete  owner,  from  the  6th  of  February,  1787,  at  which  time 
the  bill  of  sile  was  executed.  It  was  not  necessary  that  the  plaintiff  should  know,  at 
the  time  of  furnishing  the  stores,  &o.  who  were  the  owners.  He  had  given  credit, 
specifically  to  the  ship,  and  generally  to  the  owner,  who  was  liible  as  soon  as  known, 
because  all  these  materials  being  for  th9  use  of  the  ship,  the  owner  must  receive 
benefit  from  them.  Etch  v.  Coe,  Cowp.  636.  Farmer  v.  Dauies,  1  Term  Eep. 
B.  R.  108. 

Bond,  Serjt.,  on  the  part  of  the  defendant,  argued  that  he  was  not  owner,  but 
only  mortgagee  of  the  ship,  when  the  goods  in  question  were  furnished  ;  the  deed  of 
defeazance  making  void  the  bill  of  sale,  upon  payment  of  the  money  owing.  It  is  a 
rule  of  law,  that  a  mortgagee,  whether  of  goods  or  land,  is  not  liable  to  debts  or 
other  incumbrances  of  the  mortgagor,  till  he  comes  into  possession.  Here  the  defendant 
took  possession  of  the  ship  for  the  first  time,  on  the  7th  of  August,  1788;  and  then 
only  began  to  be  liable  as  owner.  So  a  mortgagee  of  lands  out  of  possession,  is  not 
entitled  to  rent  reserved  in  a  beneficial  lease.  Eaton  v.  Jaqiies,  Dougl.  438,  and  Walker 
V.  Reeves  there  cited.  There  is  no  substantial  difference  between  a  mortgage  of  real 
and  of  personal  property;  the  only  variation  is  in  the  mode  of  proceeding  in  [117] 
Courts  of  Law  and  Equity.  In  both,  the  intent  of  the  parties  is  consulted  ;  as  at  law, 
the  mortgagee  may  have  possession,  and  a  legal  title  till  repayment  of  the  money,  so 
in  equity  the  mortgagor  may  redeem  :  though  the  ceremonies  are  different,  the  essence 
of  the  contract  is  the  same  :  but  as  the  mortgagee  is  not  entitled  to  the  profits  before 
he  is  in  possession,  neither  ought  he  to  be  liable  to  incumbrances,  for  "Qui  sentit 
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commodum,  sentire  debetet  onus,"  Chinneryv.  Blaclcburne  (o),[118]  B.R.  Pasch.  24  Geo.  3. 
Nor  can  the  plaintiff  charge  the  ship  itself  with  this  demand.  Though  by  the  civil 
law,  necessaries  advanced  for  a  ship  are  a  charge  on  the  bottom,  yet  in  our  law  it  is 
otherwise,  the  credit  being  given  to  the  personal  security  of  the  owners ;  except  the 
ship  be  in  a  foreign  port,  in  which  case  the  captain  is  allowed  to  hypothecate,  and  the 

(rt)  Chinnery  v.  Blackburne,  B.  R.  East,  24  Geo.  3. 

[Discussed,  Eusden  v.  Pope,  1868,  L.  R.  3  Ex.  274.     Distinguished,  Shillilo  v.  Biggart, 

[1903]  1  K.  B.  686.] 

General  indebitatus  assumpsit  for  freight  of  goods. — Plea,  general  issue. — Verdict 
for  the  plaintiff,  subject  to  the  opinioti  of  the  Court  on  a  case  which  stated,  that  by 
an  indenture  of  assignment  dated  January  4,  1783,  Robert  Merryfield,  in  consideration 
of  11661.  18s.  which  he  owed  to  the  plaintiff,  assigned  to  her  the  ship  "B."  &c.  in  which 
indenture  there  was  a  covenant  from  the  plaintiff  to  reassign  the  said  ship,  &e.  to 
Merryfield,  on  payment  of  11661.  with  lawful  interest,  on  or  before  the  10th  of  November 
then  next  ensuing;  that  at  the  time  of  the  execution  of  the  deed,  the  ship  was  in  the 
river  Thames,  and  afterwards  sailed  to  Portsmouth,  and  continued  there  till  the  middle 
of  March  following,  in  the  possession,  and  under  the  command  of  A.  B.,  and  that  the 
plaintiff  did  not  then  take  possession:  that  Merryfield  navigated,  victualled,  and  manned 
the  ship,  as  owner  thereof,  at  his  own  exjience  and  risque,  both  from  England  to 
Antigua,  and  on  her  return  from  thence :  that  Merryfield  at  Antigua,  gave  the 
command  of  her  to  Captain  Drysdale,  and  sent  her  to  England,  with  orders  to  the 
captain  to  address  himself  to  Messrs.  Dunlop,  of  London,  merchants,  who  were  to  sell 
her  according  to  the  directions  contained  in  a  letter,  in  which  letter  Merryfield  also 
said,  "Mrs.  Chinnery  has  a  demand  against  me  for  near  12001.  sterling,  which  I  hope 
to  remit  shortly  to  you,  or  Mrs.  Merryfield,  so  as  to  pay  her;"  that  Messrs.  Dunlop 
being  applied  to  as  consignees,  lent  two  sums  of  501.  to  Captain  Drysdale,  declaring 
they  should  consider  him  as  responsible,  in  case  they  should  not  receive  the  same  by 
freight,  &e.  and  that  they  afterwards  received  the  money  from  Drysdale  :  that  the 
ship  completed  the  delivery  of  the  cargo,  on  the  27th  of  September,  1785;  that  the 
plaintiff  took  possession  on  the  29th  of  September  following,  immediately  on  receiving 
information  of  her  arrival  in  the  Thames ;  that  the  defendant  had  goods  from  Antigua 
on  board,  the  freight  of  which  amounted  to  761.  9s.  lid.  for  the  recovery  of  which  the 
action  was  brought:  that  Captain  Drysdale  paid  for  lights,  custom-house  dues,  and 
for  clearing  the  ship,  which  the  plaintiff  repaid  him,  and  also  paid  his  and  the  mariners 
wages  for  the  voyage  from  Antigua,  to  the  amount  of  2341.  7s.  7d.  after  she  took 
possession  of  the  ship;  and  that  the  plaintiff  afterwards  sold  the  ship  by  auction  for 
7101.  &c. 

Wood  for  the  plaintiff,  contended  that  she  was  the  legal  owner  of  the  ship  by 
virtue  of  the  deed,  and  beneficial  owner,  having  advanced  more  than  the  value.  A 
mortgagee  of  a  ship  in  possession  may  sue  for  freight  accrued  after  the  mortgage,  as 
a  moitgagee  of  land  coming  into  possession  is  entitled  to  the  intermediate  rents, 
growing  due  after  the  mortgage,  though  before  he  takes  possession.  Moss  v.  Gallimore, 
Dougl.  266.  Freight  is  as  incident  to  the  ownership  of  a  vessel,  as  rent  is  to  that  of 
land  :  as  the  plaintiff  pays  all  his  expences,  she  is  entitled  to  all  gains.  This  is  to  be 
consi<iered,  as  between  mortgagor  and  mortgagee ;  though  a  set-off  between  the 
defendant  and  the  mortgagor,  or  an  attachment  of  the  debt  in  London,  might  have 
made  a  difference,  if  they  had  existed. 

Chambre  for  the  defendant. — This  is  a  contract  by  a  third  person,  not  for  the 
benefit  of  the  plaintiff,  who  cannot  therefore  recover  in  her  own  name.  It  bears  no 
analogy  to  rent  issuing  out  of  land,  which  is  incident  to  the  reversion.  The  cause  of 
action  arises  on  a  personal  contract,  not  on  the  ship  itself.  A  mortgagee  cannot 
recover  rent  received  from  the  mortgagor.  Here  the  mortgagor  has  been  in  the 
enjoyment  of  the  whole,  and  the  cargo  was  delivered  before  the  mortgagee  had  any 
claim.  The  mortgagee  surely  cannot  bring  actions  against  a  vendee  of  the  mortgagor 
for  any  supply  of  goods,  &e.  There  could  be  here  no  set-off  between  the  mortgagor 
and  his  creditors,  if  the  mortgagee  be  permitted  to  bring  this  action.  If  the  mortgagee 
takes  the  benefit  of  the  contracts  of  the  mortgagor,  he  ought  also  to  be  liable  for  any 
losses  that  might  happen,  which  is  not  contended.  If  MerryfieM  had  become  a 
bankrupt,  his  assignees  would  have  been  entitled  to  the  freight.     The  plaintiff  paid 
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necessaries  advanced,  create  a  lien  on  the  ship  itself.  Salk.  3i,  Justin  v.  Ballam. 
2  P.  Wms.  367,  iralkinson  v.  Bvrnadislon  (a). 

Cockell  replied,  that  nothing  had  been  adduced  to  shake  the  authority  of  Rich  v. 
Coe,  which  was  decisive  on  this  point.  He  also  urged,  that  defendant  was  actual  owner 
of  the  ship  by  viitue  of  the  bill  of  sale,  and  had  a  light  to  sell  immediately,  not  an 
interest  becoming  absolute  at  a  future  time  :  that  the  deed  of  defeasance  was  a  distinct 
conveyance,  and  related  to  other  property.  But  even  if  the  defendant  were  only 
mortgagee  by  virtue  of  those  deeds,  yet  he  had  reduced  the  mort;gage  into  popsession 
by  having  the  freight  assigned  to  him  :  he  might  also  have  recovered  on  the  policy 
assigned  to  him  if  a  loss  had  happened. 

Heath,  J.  (b). — As  we  both  agree  in  opinion  on  this  question,  [119]  and  have  no 
doubt,  it  would  be  wrong  to  put  the  parties  to  the  expense  of  a  second  argument. 
This  is  an  action  for  goods  sold  and  delivered  for  the  use  of  the  ship  "Three  Sisters," 
and  the  question  is,  whether  the  defendant  be  such  an  owner  as  is  liable  for  the 
payment?  Palmer  on  the  6th  of  February,  1787,  executed  a  bill  of  sale  to  him,  and 
on  the  same  day  another  deed,  reciting  the  bill  of  sale,  with  a  defeasance. 

It  has  been  argued,  that  this  is  not  a  mortgage ;  but  though  it  is  not  in  the  modern 
form,  yet  it  is  like  an  antient  mortgage  by  deed  absolute,  with  another  deed  of 
defeasance  ;  no  day  of  payment  and  reconveyance  is  mentioned,  because  Vernon  the 
defendant  insisted  on  having  a  right  to  sell  the  ship  when  he  pleased,  on  account  of 
the  insolvency  of  Palmer.  From  the  nature  therefore  of  the  transaction,  and  the 
circumstances  attending  these  deeds,  the  assignment  of  the  ship  to  the  defendant  was 
in  reality  a  mortgage. 

Then  the  question  is,  whether  a  mortgagee  out  of  possession  is  answerable  for 
goods  furnished  for  the  use  of  the  ship?  Now,  though  the  owners  are  bound  by  the 
contracts  of  the  captain,  he  being  their  agent,  yet  the  mortgagee  is  not  such  an  owner 
till  he  has  possession.  The  case  of  Bich  v.  Coe  is  only  applicable  to  the  present, 
inasmuch  as  there  Harwood,  who  had  hired  the  ship,  was  not  liable  for  necessaries, 
but  was  considered  merely  as  the  agent  for  the  real  owners.  The  cases  of  Eaton  v. 
Jaques,  Jl'alker  v.  Reeves,  and  Chinnery  v.  Blackburne,  are  in  point  to  shew,  that  the 
mortgagee,  out  of  possession,  is  not  answerable  for  the  contracts  of  the  mortgagor. 

Wii.sON,  J. — The  only  question  is,  whether  the  conveyance  to  Vernon  were  absolute, 
or  only  by  way  of  security  ?  No  one,  I  think,  who  reads  these  deeds,  can  have  any 
doubts  of  its  being  a  mere  mortgage  for  a  loan  of  money.  Here  is  a  bond  for  30001. 
conditioned  for  the  payment  of  15001.  lent  by  Vernon  to  Palmer;  a  warrant  of 
attorney,  and  judgment  entered  on  it ;  then  a  conveyance  of  the  ship  by  a  bill  of  sale, 
in  consideration  of  the  same  sum  of  15001.  and  as  a  farther  security,  a  deed  of  assign- 

the  wages,  &c.  merely  to  get  possession  of  the  ship,  discharged  of  any  lieu  there  might 
be  upon  it. 

Lord  Mansfield. — The  justice  of  the  case  struck  me  forcibly  at  first,  as  between 
the  mortgagor  and  mortgagee:  but  the  mortgagor  is  no  party;  the  action  is  brought 
after  the  mortgage,  against  a  person  who  contracted  with  the  mortgagor.  This  action 
mast  be  founded  on  the  idea,  that  the  mortgagor  in  possession  is  the  servant  and 
agent  for  the  mortgagee,  which  is  not  the  case.  Till  the  mortgagee  takes  possession, 
the  mortgagor  is  owner  to  all  the  world  ;  he  bears  the  expeuces,  and  he  is  to  reap  the 
profits. 

AsHHURST,  J. — If  the  voyage  had  proved  unprofitable,  could  the  mortgagor  have 
recovered  against  the  mortgagee  the  expense  of  the  outfit?  Yet  this  must  have  been 
the  case  if  the  mortgagee  were  entitled  to  the  profits. 

BULLER,  J. — If  the  mortgagor  be  considered  as  agent,  he  must  be  so  throughout, 
and  then  tlie  mortgagee  would  be  answerable  for  every  loss,  damage,  &c.  The  pay- 
ments by  the  plaintitf  were  voluntary,  to  get  possession  of  the  ship  free  from  any  liens, 
and  are  at  most  but  evidence  of  the  mortgagee's  possession. 

Postea  to  the  defendant  (a). 

(a)  See  also  JVilkins  v.  Carmichael,  Dougl.  101. 

(b)  Lord  Loughborough  and  Mr.  Justice  Gould  were  both  absent. 

(a)  [But  it  is  now  settled  that  the  assignee  of  a  ship  is  entitled  to  the  freight, 
although  he  must  sue  for  it  in  the  name  of  the  assignor.  Morrison  v.  Parsons,  2  Taunt. 
407.     Case  v.  Davidson,  5  M.  &  S.  79.     Affirmed  on  error,  2  Brod.  &  B.  379.] 
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meut  with  a  defeasance  annexed.  In  this  deed  of  assignment  there  is  no  covenant  for  a 
reconvevance,  because  as  an  additional  security,  Vernon,  the  defendant,  stipulated  for 
a  power  to  sell  the  ship,  at  any  time,  without  further  leave  from  Palmer.  It  was 
understood  by  Palmer  to  be  merely  as  a  pledge  for  the  money  due,  as  he  contracted 
for  freight,  after  the  conveyance  to  Vernon  ;  for  if  that  conveyance  had  been  absolute, 
he  could  not  properly  make  a  contract  for  freight.  On  the  7lh  of  August^  [120] 
Vernon  takes  possession,  till  which  time.  Palmer  was  the  possessor,  subject  to  Vernon's 
claim,  who  was  not  liable  till  he  had  actual  possession.  The  owners  of  a  ship  are  liable 
for  furniture  and  necessaries,  because  they  receive  the  immediate  benefit  of  the  freight, 
and  it  is  for  that  reason  the  contracts  of  the  captain  are  binding  upon  them,  he  being 
their  agent  or  servant.  But  the  cases  which  have  established  this  to  be  law,  do  not 
affect  a  mortgagee  not  in  possession,  who  cannot  be  considered  as  an  owner,  nor,  as 
such,  entitled  to  the  freight.  The  case  of  Chinnery  v.  Blackbunie  was  decided  on  the 
ground,  that  as  a  mortgagee  out  of  possession  was  not  liable  to  the  charges  of  the 
ship,  so  he  was  not  entitled  to  the  freight. 
Postea  to  the  defendant. 


Frost  against  Eyles  and  Jaques.     Monday,  Feb.  9th,  1789. 
It  is  not  necessary  to  add  the  name  of  the  filazer  to  a  common  capias. 

Motion  to  set  aside  proceedings  for  irregularity,  the  name  of  the  filazer  not  being 
on  a  common  capias.  But  the  Court  held  the  proceedings  regular,  the  addition  of  the 
filazer's  name  not  being  necessary. 

Rule  discharged  with  costs. 

Bond,  Serjt.,  for  the  plaintiff,  and  Adair,  Serjt.,  for  the  defendant. 


Anderson  against  Hayman.     Tuesday,  Feb.  10th,  1789. 

A  tradesman  delivers  goods  to  A.  at  the  request  and  credit  of  B.  who  says,  before  the 
delivery,  "  I  will  be  bound  for  the  payment  of  the  money  as  far  as  8001.  or  10001." 
This  promise  of  B.  not  being  in  writing,  is  void  by  the  Statute  of  Frauds,  if  it 
appear  that  credit  was  given  to  A.  as  well  as  B.(a). 

The  plaintiff  was  a  woollen  draper  in  London,  and  employed  one  Biffin  as  a  rider  to 
receive  orders  from  his  customers  in  the  country.  The  defendant  meeting  with  Biffin 
at  Deal,  desired  him  to  write  to  the  plaintiff',  requesting  him  to  supply  the  defendant's 
son  (who  traded  to  the  West  Indies)  with  whatever  goods  he  might  want,  on  his,  the 
defendant's  credit,  and  at  the  same  time  said,  "  Use  my  son  well,  charge  him  as  low  as 
possible,  and  I  will  be  bound  for  the  payment  of  the  money,  as  far  as  8001.  or  10001." 
Biffin  accordingly  wrote  to  the  plaintiff  tha  following  letter,  '•  Mr.  Hayman  of  this 
town  says  his  son  will  call  on  you  and  leave  orders,  and  he  has  promised  me  to  see 
you  paid,  if  it  amounts  to  10001.,  Mr.  Wdliam  Pitches  was  also  present  as  a  witness." 

[121]  "N.B.  If  deal  for  12  months  credit,  and  pay  in  6  or  8  months,  expects 
discount  in  proportion."  Soon  after,  the  son  received  goods  from  the  plaintiff  to  the 
amount  of  8001.,  which  were  delivered  to  him  in  consequence  of  the  abovementioned 
order  from  the  father.  The  son  was  debited  in  the  plaintiff's  books,  and  being 
applied  to  for  payment,  wrote  an  answer  to  the  plaintiff  as  follows  : 

"Your  favour  of  the  27th  past  has  been  forwarded  to  me  from  Ostend  by  my 
clerk,  in  answer  to  which,  I  can  only  say,  that  I  understood  your  credit  for  the  goods 
was  12  months  which  was  also  mentioned  by  your  rider  to  my  father.  I  shall  at  this 
rate,  make  your  remittances  for  the  different  parcels  as  they  come  due,  and  remain,  &c. 

"  Thos.  Hayman,  Jan." 

He  afterwards  became  a  bankrupt,  and  this  action  was  brought  against  the  father, 
to  recover  the  value  of  the  goods. 

The  declaration  contained  seven  counts;   the  first  was  on  an  agreement  by  the 

(a)  [Ace.  Dixon  v.  Broomfield,  2  Chitty's  Rep.  205.] 
C.  P.  IV.— 3* 
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defeiulaiit  to  pay,  &c.  iti  consideration  that  the  plaintiff  would  sell  the  goods  to  his 
son.  2d.  QLiantum  valebant.  3d.  Goods  sold  and  delivered  to  the  son  at  the  request 
of  the  defendant.  4lh.  Quantum  meruit.  5th.  Money  paid  to  the  use  of  the  defen- 
dant. 6th.  Goods  sold  and  delivered  to  the  son,  on  a  promise  by  the  defendant  to  see 
the  plaintiGF  paid,  to  the  amount  of  8001.     7th.  Same  promise  on  a  quantum  meruit. 

Plea  general  issue.  Mr.  Justice  Heath,  who  tried  the  cause,  directed  the  jury  to 
consider,  whether  the  plaintiff  gave  credit  to  the  defendant  alone,  or  to  him  together 
with  his  son  ;  that  in  the  former  case,  they  should  find  a  verdict  for  the  plaintiff;  in 
the  latter,  for  the  defendant;  being  of  opinion,  that  if  any  credit  was  given  to  the 
son,  the  promise  of  the  defendant,  not  being  in  writing,  was  void  by  the  Statute  of 
Frauds.     A  verdict  was  found  for  the  defendant. 

A  rule  was  obtained  to  shew  cause,  why  this  verdict  should  not  be  set  aside,  and  a 
new  trial  granted. 

Against  this  rule.  Bond,  Serjt.,  relied  on  the  case  of  Malson  v.  IFharam,  2  Term 
Eep.  B.  K.  80. 

On  behalf  of  the  rule,  Le  Blanc  and  Kunnington,  Serjts  ,  said  that  in  Matson  v. 
Wharam  the  undertaking  was  collateral,  but  here  it  was  direct,  the  original  credit 
being  given  to  the  defendant ;  and  cited  the  cases  of  Birkmyr  v.  Darnell,  1  Salk. 
[122]  27,  and  Mowhrey  v.  Cunningham,  mentioned  in  Jones  v.  Cooper,  Cowp,  228. 

But  the  Court  were  clearly  of  opinion  that  this  promise,  not  being  in  writing,  was 
void  by  the  Statute  of  Frauds,  as  it  appeared  from  the  evidence  of  the  letter  of 
Hayman  the  Younger,  that  credit  was  given  to  him,  as  well  as  to  the  defendant. 

Rule  discharged. 


Griffin  against  Eyles,  Warden  of  the  Fleet.     Tuesday,  Feb.  10th,  1789. 

An  attorney  has  a  lien  for  his  bill  of  costs,  on  money  levied  by  the  sheriff  under  an 
execution  on  a  judgment  recovered  by  his  client,  and  is  entitled  to  have  it  paid 
over  to  him,  notwithstanding  the  sheriff  has  had  notice  from  the  party  against 
whom  the  execution  issued  to  retain  the  money  in  his  hands,  and  that  the 
Court  would  he  moved  to  set  aside  the  judgment  for  irregularity  ;  and  notwith- 
standing a  docket  has  been  stiuck  against  the  client  becoming  a  bankrupt. 

The  plaintiff  having  in  Michaelmas  term  last,  recovered  judgment  against  the 
defendant  for  2521.  5s.  5d.  in  an  action  of  debt  for  the  escape  of  one  Jaques, 
(a  prisoner  charged  in  execution  at  the  suit  of  the  plaintiff),  sued  out  a  fi.  fa.  directed 
to  the  Sheriff  of  Surrey,  who  made  a  levy,  to  that  amount,  on^the  defendant's  goods. 
Soon  after,  the  defendant  gave  notice  to  the  sheriff,  to  retain  the  money  levied, 
stating  that  he  should  make  an  application  to  the  Court  to  set  aside  the  proceedings 
for  irregularity.  On  the  receipt  of  this  notice,  the  sheriff  refused  to  pay  the  money 
to  the  plaintiff's  attorney,  who  demanded  it.  In  consequance  of  which,  the  attorney 
obtained  a  rule  to  shew  cause  why  the  sheriff  should  not  pay  to  him  the  money  in 
question,  with  interest,  from  the  time  it  was  levied,  on  an  affidavit,  which  stated, 
amongst  other  things,  that  the  whole  sura  was  due  to  him  for  his  bill  of  costs,  as 
attorney  for  the  plaintiff;  viz.  part  for  the  debt,  for  which  Jaques  was  taken  in 
execution,  (which  was  the  amount  of  costs  taxed  in  an  action  brought  by  Jaques 
against  the  present  plaintiff  in  tlie  Exchequer,)  and  the  remainder  for  the  costs  taxed 
in  the  action  in  this  Court  against  Eyles  for  the  escipe  of  Jaques. 

Against  the  rule  A  iair  and  Runnington,  Sjrjts.,  urged,  that  the  sheriff  had  done 
right  in  retaining  the  money,  because  a  docket  ha<l  been  struck  against  the  plaintiff, 
who,  after  he  recovered  judgment,  became  a  bankrupt. 

Bond,  Sdrjt.,  in  support  of  the  rule,  relied  on  the  cues  of  Turwin  v.  Gibson,  3  Alk. 
720,  and/A'cWi  v.  Hole,  Djugl.  226  ([238,  edit.  1790]). 

On  the  authority  of  these  cases,  particularly  of  the  last,  the  Court,  after 
consideration,  made  the 

Rule  absolute  with  costs,  leaving  out  that  part  which  respected  interest  for  the 
money  ;  and  said,  that  the  circumstance  of  the  docket  being  struck,  was  immaterial. 
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[123]     Baker  against  Nkwman.     Tuesday,  Feb.  10th,  1789. 

The  plaintiff  has  the  whole  of  the  term,  uext  to  that  iu  which  issue  is  joined, 

to  try  his  cause  ia  (a)'. 

On  the  third  of  February  in  this  term,  Lawrence,  Serjt.,  moved  for  a  rule  to  shew 
cause  why  judgment,  as  in  case  of  a  nonsuit,  should  not  be  entered,  on  an  affidavit 
stating  that  issue  was  joined  in  Michaelmas  term  last,  and  that  the  plaintiff  had  not 
proceeded  to  trial.  Ou  a  subsequent  day,  Adair,  Serjt.,  shewed  for  cause  an  affidavit 
on  the  part  of  the  plaintiff,  stating,  that  issue  was  in  fact  joined  on  the  7th  of 
December,  iu  Michaelmas  vacation,  and  that  a  note  dated  the  25th  of  January  had 
been  sent  to  the  defendant's  attorney,  purporting  that  the  plaintiff  could  not  proceed 
to  trial,  on  account  of  the  absence  of  some  of  his  witnesses.  On  this  day  the  Court 
said  the  application  was  premature  (a)-,  as  the  plaintiff  had  the  whole  of  the  term,  next 
after  that  in  which  issue  was  joined,  to  proceed  to  trial  in,  and  therefore 

Discharged  the  rule  with  costs. 

FoLLiOTT  against  Ogden.     Tuesday,  Feb.  10th,  1789. 

[Affirmed,  3  T.  K.  726 ;  100  E.  K.  825  ;  4  Bro.  P.  G.  Ill  ;  2  E.  K.  75.     See  Phillips 
V.  Eyre,  1870,  L.  R.  6  Q.  B.  27  ;  Hantingtm  v.  Attiill,  [1893]  A.  C.  156.] 

A.  and  B.  being  inhabitants  of  the  United  States  of  America,  while  those  States  were 
colonies  of  Great  Biitain,  and  before  the  war  broke  out  between  the  two  countries, 
B.  executes  a  bond  to  A.  During  the  war,  after  the  declaration  of  independence  by 
the  Congress,  both  parties  are  attainted,  their  property  confiscated,  and  vested  in 
the  respective  States,  of  which  they  were  inhabitants,  by  the  Legislative  Acts  of 
those  States,  and  a  fund  provided  for  payment  of  the  debts  of  B.  A.  may  maintain 
an  action  on  the  bond  against  B.  in  England.  The  several  Acts  of  Attainder  and 
Confiscation,  being  passed  by  sovereign  independent  States,  do  not  disable  A.  from 
suing,  nor  exempt  B.  from  being  sued  in  England.  Neither  is  it  a  good  plea  in  bar 
of  an  action  at  law,  that  an  ample  fund  was  provided  out  of  the  effects  of  B.  for  the 
payment  of  bis  debts,  to  which  A.  might  and  ought  to  have  resorted,  and  been  paid, 
though  it  may  be  a  ground  for  relief  in  equity  (af. 

Debt  on  bond,  dated  New  York,  October  10,  1769,  for  40001.  of  current  money  of 
the  province  of  New  York  in  North  America,  being  22501.  of  lawful  money  of  Great 
Britain. 

Plea,  after  oyer,  (by  which  it  appeared  that  the  defendant,  one  Richard  Morris, 
and  Lewis  Morris  were  jointly  and  severally  bound,)  1st.  Richard  and  Lewis  Morris 
solverunt  post  diem.  2iJ.  DefenJant  solvit  post  diem.  3J.  Taat  at  the  time  of  making 
the  said  writing  obligatory,  the  plaintiff,  Richard  Morris,  Lewis  Moiris,  and  the 
defendant,  were  severally  and  respectively  persons  residing  within  the  United  States 
of  America,  and  [124]  continued  so,  &c.  till  after  the  22d  of  October  1779,  that  on 

(a)i  [See  Framplon  v.  Fayne,  ante,  p.  65.] 

(af  I'here  were  other  days  appointed  for  sittings  in  the  term,  after  3d  of  February. 
Quaire,  whether  the  defendant  would  not  have  been  entitled  to  judgment,  as  in  case  of 
a  nonsuit,  if  he  had  waited  till  the  end  of  the  terra  before  he  mide  his  motion  1 

{af  [This  judgment  was  affirmed  by  the  G  jurt  of  K.  B.  on  a  writ  of  error,  Trin. 
30  Geo.  3,  3  T.  R.  B.  R.  726,  but  on  grounds  different  from  those  on  which  the  Court 
of  C.  P.  had  proceeded ;  the  Court  of  K.  B.  holding  that  the  Act  of  Confiscation  passed 
in  the  several  States  of  North  America  after  tbe  declaration  of  independence,  and 
before  tbe  treaty  of  peace,  by  which  this  country  acknowledged  their  independence, 
were  to  be  considered  as  a  nullity  in  the  Courts  of  Law  here.  The  judgment  of  the 
Court  of  K.  B.  was  affirmed  in  Dom.  Proc.  25  Feo.  1792.  Ste  4  Pari.  Cases  (8vo.)  Ill, 
and  the  note  there ;  see  also  the  case  of  Dudley  v.  Folliott,  E.  30  Geo.  3,  3  T.  R.  B.  R. 
584,  where  the  Court  of  K.  B.  having  no  doubt  ou  the  law,  and  thinking  that  it  would 
lead  to  improper  discussion,  would  not  permit  the  question  to  be  argued.  See  Doe  d. 
Thomas  v.  Acklam,  2  B.  &  C.  779.  jyolff  v.  Oxholm,  5  M.  &  S.  92,  see  also  Quin  v. 
Keefe,  post,  vol.  li.  p.  553.] 
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that  clay,  ibo  said  sum  of  money,  kc.  beitig  duo  and  unpaid,  &c.  and  the  plaiiititl" 
then  residing  at  New  York,  then  being  one  of  the  United  Slates  of  America,  by 
a  law  of  the  State  of  New  York,  be  was  ipso  facto  attainted  of  the  oft'ence  of 
adhering  to  the  enemies  of  the  said  State  of  New  York,  and  all  and  singular 
the  estate,  both  real  and  personal,  held  or  claimed  by  him,  on  the  •22d  October 
1V79  was  forfeited  to  and  vested  in  the  people  of  New  York,  which  said  law  of 
the  said  State  of  New  Y'^ork,  fiom  thenceforth  hitlieito  hath  been,  and  still  is,  in 
full  force  and  effect,  and  that  the  said  writing  obligatory,  and  all  the  money  due 
thereon,  became  antl  was,  and  from  thenceforth  hitherto  hath  remained  and  continued, 
and  still  is  forfeited  to,  and  vested  in  the  people  of  the  said  States  of  New  York,  &c. 

4lh.  That  at  the  time  of  the  making  the  said  writing  obligatory,  the  above- 
mentioned  [jarties  were  resident  within  the  United  States  of  America,  that  the 
defendant  was  bound  oidy  as  a  surety  for  the  said  Richard  and  Lewis  Morris,  that  the 
defendant,  at  the  said  time,  &c.  was  resident  in  the  State  of  New  Jersey,  then  beiug 
one  of  the  United  States  of  America,  and  i:i  possession  of  real  and  personal  property, 
more  than  sufficient  to  pay  the  said  sum  of  40001.  and  his  other  debts,  that  on  the  2il 
of  January  1779,  being  so  possessed,  &c.  he  was  attainted  according  to  the  laws  and 
statutes  of  the  said  Slate  of  New  Jersey,  of  adhering  to  the  enemies  of  the  said  State, 
and  thereby  all  his  real  and  personal  estate,  within  the  said  State  of  New  Jersey,  was 
forfeited  to,  and  vested  in,  the  said  State  of  New  Jersey  for  ever;  that  it  was 
provided  by  the  said  State  of  New  Jersey,  that  the  property  of  the  dcfeTidant  so 
forfeited  to,  and  vested  in  the  said  State,  was  in  the  first  place  made  liable  to  the 
payment  of  all  his  debts,  and  demands  against  him ;  that  in  consequence  of  his 
attainder,  all  his  property  was  seized,  which  at  the  time  of  the  seizure  was  more  than 
sufficient  to  pay  the  said  sum  of  40001.  and  all  his  other  debts ;  that  after  his  attainder, 
the  plaintift"  was  at  liberty  to  make,  and  might  have  made  demand  of  the  State  of 
New  Jersey,  of  the  said  sum  of  money  due  to  him  upon  the  said  writing  obligatory, 
against  the  real  and  personal  estates  of  the  defendant  so  forfeited,  &c.  and  might  have 
been  pud  thereout. 

5th,  To  the  same  effect  as  the  4th,  but  reciting  more  particularly  the  several  Acts 
of  Attainder,  and  Confiscation,  passed  by  [125]  the  Stite  of  New  Jersey,  against  the 
defendant,  and  that  the  plaintiff'  might  and  ought  to  have  demmded  payment  of  the 
bond  from  that  State,  &c. 

Keplication. — Issue  tendered  on  the  1st  and  2d  pleas.  To  the  3J  plea,  that  at  the 
time  of  making  the  said  supposed  law  of  the  State  of  New  York,  in  that  plea  men- 
tioned, the  said  State  was  not  one  of  the  United  States  of  America,  but  was  one  of  His 
Majtsty's  colonies  in  America,  then  in  opan  rebellion  against  His  Majesty,  &c. 
General  demurrer  to  the  4th  and  5th  pleas. 

liejoiuder. — Issue  joined  on  the  Ist  and  2d  pleas.  To  the  3d  replication,  that 
before  the  making  of  the  said  law  of  the  State  of  New  York,  in  the  3J  plea  mentioned, 
to  wit,  on  the  4th  of  July,  1776,  the  several  colonies  in  America  (mentioning  them  all 
by  name,  and  among  thcin  New  York  and  New  Jersey)  separated  themselves  from 
the  Government  and  down  of  Great  Britain,  and  united  themselves  together,  and 
were  by  the  people  of  the  saii  respective  colonies  in  congress,  declared  and  made  free 
and  independent  States,  by  the  name  and  style  of  the  United  States  of  America,  and 
to  have  full  power  to  do  all  acts  and  things  which  indepenilent  States  of  right  may  do; 
that  on  the  3d  of  September,  1783,  by  the  definitive  treaty  of  peace  and  friendship, 
made  and  signed  at  Paris  on  that  day,  between  His  Majesty  and  the  said  United 
States  of  America,  His  Majesty  acknowledged  the  said  United  States  of  America  to 
be  free,  sovereign,  and  independent.  States,  and  treated  with  them  as  such;  and  by 
the  said  treaty,  the  several  laws  which  had  been  made,  and  passed  by  the  legislatures 
of  the  said  respective  states,  after  their  declaration  of  independence,  for  the  cnnfiscaiion 
of  the  property  of  persons  within  the  said  respective  States,  were  recognized  and 
admitted  to  be  valid  ;  and  that  before  the  making  of  tire  said  law  of  the  State  of  New 
Y'^ork,  to  wit,  on  the  4th  of  July,  1776,  and  from  thence  corrtirrually  hitherto,  the  said 
Urrited  States  became,  and  were  divided  from  His  Majesty's  domirrion  arrd  govern- 
ment, and  absolutely  inrlupenderrt  thereof,  arnl  that  long  before,  arrd  at  the  time  of 
making  the  said  law  of  the  said  State  of  New  York,  and  from  thence  hitherto,  the 
people  of  the  said  State  have  exercised,  aird  still  do  exercise,  sovereignty,  legislation, 
arrd  governmeirt,  within  the  said  Stite  of  New  Y''ork,  separate  and  distinct  from  the 
legislation  and  government  of  Great  Britain,  and  that  the  said  law  of  the  said  State  of 
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New  [126]  York,  from  the  time  of  the  making  thereof,  hitherto  hath  been  and  still  is 
in  full  force  and  effect,  &c. 

Joinder  in  demurrer  to  the  4th  and  5th  pleas,  &c. 

Surrejoinder. — That  by  the  treaty  of  peace,  the  said  several  laws,  &c.  were  not 
recognized  and  admitted  to  be  valid,  &e. 

Rebutter. — That  by  the  first  article  of  the  treaty,  his  Britannic  Majesty  acknow- 
ledges the  said  United  States  to  be  free,  .sovei-eign  and  independent  States,  and  treats 
with  them  as  such  :  that  by  the  5th  article  of  the  treaty,  it  was  agreed  between  His 
Majesty,  and  the  United  States  of  America,  that  the  Congress  .should  earnestly 
recommend  it  to  the  Legislatures  of  the  respective  St.ates,  to  provide  for  the  restitution 
of  all  estates,  rights,  and  properties,  which  had  been  confiscated,  belonging  to  real 
British  subjects,  and  also  the  estates,  rights,  and  properties,  of  persons  resident  in 
districts  in  the  possession  of  His  Majesty's  arms,  and  who  had  not  borne  arms  against 
the  said  United  States ;  and  that  persons  of  any  other  description,  should  have  free 
liberty  to  go  to  any  part  of  any  of  the  thirteen  United  States,  and  therein  remain 
twelve  months  unmolested  in  their  endeavours  to  obtain  restitution  of  such  of  their 
estates,  rights,  and  properties,  as  might  have  been  confiscated  ;  that  Congress  should 
also  recommend  to  the  several  States  a  reconsideration  and  revision  of  Acts  and  laws, 
&c.  and  should  also  earnestly  recommend  to  the  States,  that  the  several  estates,  rights, 
and  properties,  of  such  last-mentioned  persons,  should  be  restored  to  them,  they 
refunding  to  any  persons,  who  might  be  then,  at  the  time  of  making  the  said  treaty, 
in  possession,  the  bona  fide  price  (where  any  had  been  given)  which  such  persons 
might  have  paid  in  purchasing  the  said  estates,  rights,  or  properties,  since  the 
confiscation,  &e.  and  that  no  persons  who  then  had  any  interest  in  confiscated  lands, 
either  by  debts  or  otherwise,  should  meet  with  any  impediment  in  the  prosecution  of 
their  just  rights,  that  the  plaintiff,  at  the  time  of  making  the  said  law  of  the  State  of 
New  York,  and  of  the  signing  the  definitive  treaty,  was  resident  in  a  district  in  the 
possession  of  His  Majesty's  arms,  within  the  Stale  of  New  York,  and  had  not  borne 
arms  against  the  said  United  States ;  and  also  that  by  the  6th  article  of  the  treaty,  it 
was  agreed,  that  there  shouW  be  no  future  confiscations  made,  nor  any  prosecutions 
commenced  against  any  person  by  reason  of  the  part  which  he  might  have  taken  in 
the  then  war,  and  that  no  person  should  suffer  any  fu[127]-ture  loss,  either  in  his 
person,  liberty,  or  property,  and  that  those  who  might  be  in  confinement  on  such 
charges,  at  the  time  of  the  ratification  of  the  treaty,  shouM  be  immediately  set  at 
liberty,  and  the  prosecutions  so  commenced  should  be  discontinued,  &c. 

General  demurrer  to  the  rebutter,  and  joinder  in  demurrer. 

This  cause  was  argued  in  Easter  Term  1788,  by  Watson,  Serjt.,  for  the  plaintiff, 
and  Le  Blanc,  Serjt.,  for  the  defendant,  and  a  second  time  in  the  present  term,  by 
Lawrence,  Serjt.,  for  the  plaintiff,  and  Adair,  Serjt.,  for  the  defendant.  The  arguments 
on  the  part  of  the  plaintiff,  were  in  substance  as  follow  : — 

The  two  material  questions  which  arise  on  these  pleadings  are,  1.  Whether  under 
the  circumstances  of  this  case  the  plaintiff  had  a  right  to  sue  ;  2.  Whether  under 
those  circumstances,  the  defendant  was  liable  to  be  sued  in  England  on  a  bond  made 
in  America  1 

The  first  question  may  be  resolved  by  considering  the  effect  of  the  Act  of  Attainder 
and  Confiscation  passed  against  the  plaintiff  by  the  State  of  New  York  ;  the  second, 
by  considering  the  effect  of  the  like  Acts  of  the  State  of  New  Jersey,  passed  against 
the  defendant.  Now  these  Acts  having  been  made  by  persons  who,  at  the  time  of  making 
them,  were  subjects  in  open  rebellion,  must  have  been  at  that  time  void.  If  they 
were  allowed  to  be  valid,  it  wouhl  follow  that  the  Acts  of  rebels  are  binding,  in  pro- 
portion to  the  violence  of  their  rebellion.  Laws  can  only  bind  those  who  are  subject 
to  them  ;  but  no  one  can  be  legally  subject  to  the  Acts  of  rebels.  Although  in 
this  country,  the  protectorship  of  Cromwell  continued  many  years  in  possession  of 
sovereign  authority,  yet  it  was  necessary  at  the  Restoration,  to  pass  a  law  (12  Car.  2, 
c.  12)  expressly  to  confirm  such  proceedings  of  the  Commonwealth,  as  were  thought 
proper  to  be  confiimed,  all  others  being  void,  having  been  made  by  rebels.  An  usurped 
power  can  make  no  valid  laws,  as  long  as  efforts  are  made,  to  reduce  those  who  usurp 
it,  to  obedience.  Continued  efforts  were  mule  by  Great  Britain  to  bring  America  to 
submission,  long  after  the  Acts  in  question  were  passed.  It  is  laid  down  by  Puffendorff 
(lib.  7,  c.  7,  s.  5),  that  "  If  the  constitution  of  a  state  ba  altered  by  an  uijust  rebellion, 
the  liberty  thus  usurped,  contiauss  so  long  unlawful,  as  the  rightful  prince  shall 
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labour  to  reduce  [128]  the  rebels  to  obedience,  or  at  least,  shall  by  solemn  declaration 
protest,  and  preserve  his  right  over  them."  The  defendant  <ioes  not  indeed,  in  his 
rejoinder,  insist  on  the  sovereign  authority  of  the  State  of  New  York,  at  the  time  of 
passing  the  law  against  the  plaintifT,  but  relies  on  the  subsequent  treaty  of  peace  to 
confirm  that,  together  with  the  others  laws  of  attainder  and  confiscation.  But  the 
treaty  could  not  have  this  effect.  It  could  not  raeau  to  ratify  those  acts  which  were 
done  by  the  Americans  in  a  state  of  rebellion,  and  at  a  time  when  this  country  was 
labouring  to  reduce  them  to  obedience;  it  takes  notice  of  such  acts,  but  does  not 
imply  a  retrospective  confirmation  of  them.  But  supposing  the  design  of  the  treaty 
had  been  to  confirm  them,  yet  the  King  had  no  such  power.  The  Crown  cannot  ratify 
acts  of  violence,  without  the  consent  of  the  subject,  expressed  by  passing  a  law  for 
that  purpose.  The  Sovereign  of  a  State  may  abandon  such  of  his  subjects  as  he  is 
unable  to  protect  or  govern,  but  he  cannot  deprive  them  of  the  legal  rights  of  that 
society  into  which  they  originally  entered  :  he  cannot  force  them  to  submit  to  the 
authority  of  another  State.  Vatel,  liv.  1,  c.  18,  s.  195.  PufTendorff,  lib.  8,  c.  5, 
s.  9.  So  in  the  present  case,  the  King  had  no  power  to  confirm  the  attainder  of  loyal 
subjects  of  his  Ciovernment,  made  while  they  were  under  the  protection  of  (ireat 
Britain,  to  vest  their  property  in  the  American  States  by  ratifying  the  confiscation  of 
it,  nor  to  deprive  them  of  the  benefit  of  their  personal  remedies  and  engagements. 
If  this  bond  therefore  had  been  actually  seized  by  the  peo[)le  of  New  York,  it  could 
not  have  been  contended  that  the  plaintiffs  right  of  action  was  taken  away  by  the 
seizure  made,  flagrante  hello,  and  before  any  acknowledgment  of  the  lawfulness  of  the 
power  making  it ;  hut  as  the  boTid  was  not  seized,  as  it  was  never  divested  out  of 
him,  and  as  he  is  still  possessed  of  it,  clearlv  no  principle  of  law  can  prevent  his  suing 
upon  it  in  England.  He  could  not  have  brought  an  action  in  America,  being  there 
prosciibed,  and  therefore  bad  not  his  choice  of  a  double  remedy.  But  admitting  the 
legality  of  the  proceedings  against  the  plaintiff,  the  defendant  cannot  take  advantage 
of  the  criminal  laws  of  a  foreign  country.  A  mere  assignment  of  property  might  be 
acknowledged,  but  the  vindictive  Acts  of  one  State  cannot  be  enforced  in  another  ;  it 
being  a  principle  of  the  law  of  nations,  that  a  criminal  can  only  be  punished  by  that 
State  whose  laws  he  has  offended.  [129]  Vatel,  liv.  1,  c.  19,  s.  232.  But  if  this  plea 
were  allowed,  of  the  disability  of  the  plaintiff  to  bring  the  action,  offences  committed 
by  him  in  America  would  be  punished  in  England. 

The  second  question  may  be  answered,  by  examining  whether  the  defendant  can 
avoid  the  plaintiff's  demand,  by  pleading  his  own  attainder,  and  the  confiscation  of 
his  property.  At  the  time  when  the  contract  was  made,  the  plaintiff  had  a  right  of 
action  ;  this  right  was  personal  and  transitory,  it  continued  in  him  as  long  as  the  bond 
remained  in  his  possessiun  unsatisfied,  and  was  not  divested  by  any  situation,  in  which 
the  property  of  the  defendant  was  placed.  The  plaintiff  is  not  stated,  in  this  plea,  to 
have  been  guilty  of  any  offence  ;  the  defendant  relies  on  his  own  treason  against  the 
State  of  New  Jersey.  Now  admitting  his  attainder  and  the  confiscation  of  his  effects 
to  be  legal,  the  object  of  those  Acts  was  punishment,  not  reward,  to  distress,  rather 
than  to  favour.  They  did  not  mean  to  prevent  a  creditor  from  bringing  a  personal 
action,  or  to  destroy  any  contract  made  by  him  with  the  defendant.  Care  was  taken, 
in  the  first  place,  that  his  debts  should  be  paid,  but  if  he  be  suffered  to  avail  himself 
of  this  defence,  the  design  of  these  laws  of  New  Jersey  will  be  inverted  ;  the  debtor 
will  receive  the  benefit  of  them  by  avoiding  the  payment  of  a  just  debt,  and  the 
creditor  will  be  deprived  of  a  provisiun,  expressly  made  in  his  favour.  A  proscribed 
American  is  not  entitled  to  greater  privileges  than  any  other  British  subject.  There 
is  no  ground  in  the  law  of  England  to  exempt  an  attainted  person  from  his  engage- 
ments ;  though  be  be  legally  dead  to  every  other  purpose,  he  is  alive  to  that  of  being 
sued,  and  may  be  served  with  process  for  debt  while  in  prison,  though  his  whole 
estate  be  confiscated  ;  otherwise  he  would  have  a  privilege  which  the  law  never 
intended.  Hawk.  P.  C.  b.  2,  c.  36,  s.  5.  A  bankrupt  forfeits  the  whole  of  bis 
property,  but  would  be  liable  to  be  sued,  if  it  were  not  for  the  provisions  of  a  positive 
statute.  But  the  defcTidant  farther  insists,  that  his  forfeited  property  was  more  than 
sufficient  to  discharge  this,  with  his  other  debts,  and  to  that  fund,  the  plaintiff  might, 
and  ought  to  have  resorted.  Supposing  this  to  be  true,  it  is  not  a  bar  to  the  present 
action  ;  it  shews  only  that  the  plaintiff  had  another  remedy,  but  does  not  take  away 
his  right  of  choosing  which  remedy  he  would  pursue  :  it  can  be  no  defence  at  law, 
whatever  it^  may  be  in  equity.      Bannister  v.   Trussell,  Cro.   Eliz.  516.     Hwnby  v. 
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2  Browne,  11.  JVright  v.  Nutt,  in  Cane.  Jan.  23,  1788  (vide  post.  136).  But  in  fact, 
the  fund  set  apart  for  the  payment  of  the  defendant's  debts,  was  not  solvent  to  the 
plaintiff,  who  was  proscribed.  He  brings  his  action  here,  to  obtain  that  satisfaction 
of  which  he  was  deprived  in  America.  All  circumstances  of  hardship  muat  be  laid  out 
of  the  case.  Both  parties  have  been  unfortunate,  neither  delinquent.  But  if  a  question 
could  be  made,  whether  in  a  situation  equally  distressful,  a  person  who  had  lent  money 
should  lose  it,  or  one  who  had  been  a  surety  for  the  repayment,  should  recede  from 
his  engagement,  it  must  clearly  be  decided  in  favour  of  the  lender ;  every  principle  of 
justice  requiring  that  the  rights  of  contract  should  be  preserved  free  from  violation. 

liOrd  Lnughborough  mentioned  the  case  of  Ramsey  v.  Macdonald,  Foster's  Rep.  61,  as 
having  determined  the  point,  that  an  attainted  person  is  liable  to  be  sued  in  a  civil  action. 

On  behalf  of  the  defendant,  it  was  contended,  that  the  several  Acta  of  Attainder 
and  Confiscation  passed  in  America,  were  the  Acts  of  Sovereign,  independent  States, 
and  ought  to  be  esteemed  valid  when  brought  judicially  before  the  Court.  The  argu- 
ment drawn  from  the  previous  rebellion  of  those  States,  and  the  passage  cited  from 
PuffendorfF  on  that  head,  is  only  applicable  to  that  sort  of  rebellion,  in  which  the 
people  take  aims  against  the  Sovereign  for  a  redress  of  grievances,  but  do  not  separate 
from  the  State,  and  cause  a  dissolution  of  Government.  Admitting  the  authority  of 
Vatel,  that  citizens  of  a  free  State  may  withdraw  themselves,  and  of  PuffendorfF,  that 
a  Sovereign  cannot  bind  his  subjects  by  giving  up  part  of  his  dominions,  yet  in  this 
case  the  record  expressly  states,  that  both  the  plaintiff  and  defendant  remained 
inhabitants  of  the  respective  States  of  New  York,  and  New  Jersey  :  by  this  they 
acquiesced  in,  and  were  amenable  to  the  laws  of  those  States.  So  when  the  native 
of  any  foreign  country,  owing  allegiance  to  another  Sovereign,  resides  in  England,  he 
acknowledges,  by  his  residence,  a  submission  to  English  laws.  It  is  said  by  Vatel 
(liv.  3,  c.  18,  s.  295)  that,  "when  a  nation  becomes  divided  into  two  parties  absolutely 
independent,  and  no  longer  acknowledging  a  common  superior,  the  State  is  dissolved, 
and  the  war  between  the  two  parties  in  every  respect  is  the  sim^  with  a  public  [131] 
war  between  two  nations."  By  the  Acts  of  this  country,  the  Americans  were  de  facto 
acknowledged  to  be  independent,  long  before  the  treaty  of  peace.  In  the  year  1776, 
commissioners  were  sent  out  to  treat  with  them,  and  persons  taken  in  arms  were 
considered  as  prisoners  of  war.  To  put  the  matter  beyond  all  doubt,  the  definitive 
treaty  begins  with  an  acknowledgment  of  antecedent  independence.  That  inde- 
pendence must  be  dated  from  the  declaration  of  the  Congress ;  no  other  pei  iod 
can  be  fixed  for  its  coinmenoement.  The  State  of  America  then  being  independent, 
had  a  right  to  affect  by  their  laws,  all  persons  resident  within  them.  The  States  of 
New  York  exerted  that  right,  by  inflicting  pains  and  penalties  on  the  plaintiff,  by 
which  they  depriveil  him  of  his  civil  capacity,  and  rendered  him  unable  to  bring  any 
action.  One  effect,  among  others,  of  an  Act  of  Attainder,  is  to  create  a  personal 
disability  to  sue  in  Courts  of  Justice.  But  admitting  that  the  plaintiff  was  under  no 
personal  incapacity  to  bring  an  action  in  England,  by  the  penal  laws  of  a  foreign  State, 
yet  the  subject-matter  of  this  suit  was  divested  out  of  him,  and  absolutely  vested  in 
the  people  of  New  York.  All  his  property  was  taken  from  him  by  the  Act  of 
Confiscation.  Mere  possession  of  the  bond  without  the  right,  is  not  sufficient  to 
support  an  action.  If  a  bankrupt  possessed  of  a  bond,  brings  an  action  upon  it, 
possession  is  not  sufficient  evidence  of  right;  it  is  a  common  plea  in  bar,  that  the 
right  of  action  was  divested.  The  system  of  bankrupt  laws  savours  of  a  penal 
nature,  and  in  no  country  more  than  in  Holland  ;  but  the  bankrupt  laws  of  Holland 
are  allowed  to  take  effect  here,  as  divesting  all  property  out  of  the  bankrupt,  and 
vesting  debts  due  to  him  in  England  in  the  curators  or  assignees  in  that  country  (a)  : 
they  have  been  often  admitted  in  the  Court  of  the  Mayor  of  London,  in  cases  of  foreign 
attachment,  and  were  recognized  in  Chancery,  in  the  case  of  Solomons  v.  Ross,  176-4(6). 

(a)  [See  Smith  v.  Buchanan,  1  East,  6.     Sill  v.  IForswick,  post.  665.] 

(ft)  Solomons  v.  Ross,  in  Cane.  26  January,  1764,  before  Mr.  Justice  Bathurst, 
who  sat  for  Lord  Chancellor  Northington.* 

[Not  applied,  Galhraith  v.  Grimshaw,  [1910]  A.  C.  511.] 

Messrs.  Daneufvilles  merchants  and  partners  at  Amsterdam,  corresponded  with 


[See  the  comments  on  this  case  post,  691,  vol.  ii.  p.  407.] 
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[132]  [Lord  Loughborough  said,  in  this  part  of  the  argument,  that  he  was  counsel 
in  the  case|of  Solomons  v.  Rofs,  which  was  (ie-[133]-eided  solely  on  the  principle  that  the 
assignment  of  the  bankrupts'  eflfects  to  the  curators  of  desolate  estates  in  Holland, 
was  an  assignment  for  a  valuable  consideration,  and  therefore  acknowledged  in  this 
country,  agreeable  to  Captain  Wilson's  case  in  the  Hcuse  of  Lords.] 

But  supposing  the  plaintiff  not  to  be  disabled  from  suing  either  in  respect  of  his 
person  or  his  property,  yet  the  defendant  is  not  liable  to  be  sued  in  the  present  action. 

Michael  Solomons  and  Hugh  Ross,  merchants  in  London.  On  the  18th  of  December 
1759,  the  Deiieufvilles  stopped  (layment ;  on  the  1st  of  January  1760,  the  chambei'  of 
desolate  estates  in  Amsterdam  took  cognizance  thereof,  and  on  the  next  day  they  were 
declared  bankrupts,  and  curators  or  assignees  appointed  of  their  estates  and  effects. 
On  the  20lh  of  December  1759,  Ross,  who  was  a  creditor  of  the  bankrupts  to  the 
amount  of  near  30001.  made  an  affidavit  of  his  debt  in  the  Mayor's  Court  of  London, 
and  attached  their  monies  in  the  hands  of  Michael  Solomons,  who  was  their  deljtor  to 
the  amount  of  12001.  On  the  8th  of  March  1760,  Ross  obtained  judgment  by  default 
on  the  attachment,  and  thereupon  a  wiit  of  execution  issued  against  Michael  Solomons, 
who  was  taken  in  execution,  but  being  unable  to  pay  the  12001.  gave  Ross  his  note 
payable  in  a  month  ;  on  which  Ross  caused  satisfaction  to  be  entered  on  the  record  of 
the  judgment. 

A  few  days  after,  one  Israel  Solomons,  who  had  a  power  of  attorney  from  the 
curators  to  act  for  them  in  England,  filed  a  bill,  making  himself  and  the  curators 
plaintiff's,  praying  that  the  defemlant  Michael  Silomons  might  account  with  them  for 
the  effects  of  the  bankrupts  which  were  in  his  hands,  might  pay  and  deliver  the  same 
over  to  Israel  Solomons  for  the  use  of  the  curators,  and  be  restrained  from  paying  or 
delivering  them  over  to  Ross. 

Michael  Solomons  then  filed  a  bill  by  way  of  interpleader,  praying  an  injunction, 
and  that  he  might  be  at  liberty  to  bring  the  12001.  into  Court.  This  money  was 
accordingly  paid  into  the  bank,  in  the  name  of  the  accountant-general,  pursuant  to  an 
order  of  the  Court. 

The  decree  directed,  inter  alia,  "That  the  stock  purchased  with  the  money  paid 
into  the  bank,  should  be  transferred  to  Israel  Solomons,  for  the  benefit  of  the  creditors 
of  the  bankrupts,  and  that  Ross  should  deliver  up  the  note  given  by  Michael  Solomons 
for  12001.  to  be  cancelled." 

Jollei  and  Reitvekl  v.  Deponthieu  and  Baril,  in  Cane.  November  23,  1769, 
before  Lord  Chancellor  Camden.* 

The  Deneufvilles,  merchants,  at  Amsterdam  (but  not  the  same  as  those  mentioned 
in  the  preceding  case),  on  the  30th  of  July  1763,  stopped  payment.  On  the  8th  of 
October,  the  plaintiffs  were  appointed  curators  of  their  estate  and  effects.  At  the  time 
when  the  Deneufvilles  stopped,  and  were  declared  bankrupts,  they  were  indebted  to 
Messrs.  Deponthieu  and  Co.  merchants  of  London  in  16001.  and  Messrs.  Baril  and 
Texier  were  indebted  to  the  Deneufvilles  in  2I31I.  18s.  lid.  On  the  5th  of  January 
1764,  the  Deponlhieus  and  Co.  mide  an  affi  lavit  of  their  debt,  and  on  the  12th  of  that 
month  attached  the  monies  of  the  Djneufvilles  in  the  hands  of  Baril  and  Texier. 
Pending  the  attachment,  the  curators  filed  their  bill  against  Deponthieu  and  Co.  and 
Baiil  (Texier  being  absent)  praying,  "  that  an  account  might  be  taken  of  all  dealings 
and  transactions  between  the  bankrupts  and  Biril  and  Texier,  that  the  balance  might 
be  liquidated,  and  paid  to  the  plaintiffs,  and  that  the  other  defendant  might  be 
restrained  by  injunction,  from  any  further  proceedings  against  Baril  and  Texier  in 
respect  of  the  foreign  attachment,  or  any  security  given  in  consequence  thereof." 

It  was  decreed,  "that  the  plaintiffs  were  entitled  to  recover  from  Baril  and  Texier 
the  sum  of  21311.  18s.  lid.  being  the  balance  of  an  account  current,  transmitted  to 
the  Deneufvilles  on  the  24th  of  October  1764,"  (which  the  plaintiffs  consented  to 
accept  as  the  real  balance  due,  and  to  waive  all  further  account,  and  therefore)  "  that 
it  should  be  refeired  to  one  of  the  masters  to  compute  interest  on  the  principal  sum 
of  21311  18s.  lid.  at  4  per  cent,  from  the  26th  of  October  1764,  and  that  a  perpetual 
injunction  should  issue  against  Deponthieu  and  Co.  to  restrain  them  from  proceeding 
on  the  foreign  attachment." 

It  appeared  from  the  proofs  taken  in  the  cause,  that  a  bankrupt's  eS'ects,  by  the 

*[See  the  comments  on  this  case  post,  691,  vol.  ii.  p.  407.] 
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Bjtli  parties  were  resident  citizens  of  America,  the  contract  between  thena  was  made 
with  a  view  to  be  executed  in  that  country,  not  in  this.  By  a  subsisting  law  of  the 
State,  in  which  the  contract  was  made,  the  whole  property  of  the  defendant  was 
forfeited  to  that  State,  subject  in  the  first  place  to  the  payment  of  his  debts.  An 
ample  and  solvent  fund  was  provided  for  that  purpose,  to  which  the  plaintiff  might 
and  ought  to  have  resorted  for  satisfaction  of  his  demand.  This  stands  on  the  record 
admitted  by  the  demurrer.  The  people  of  Xew  Jersey  were  trustees  for  the  plaintiff 
with  other  creditors ;  this  was  an  equitable  payment  to  him  ;  in  equity  an  assignment 
to  tiustees  for  payment  of  debts  being  quasi  payment.  The  plaintiff  having  neglected 
to  make  use  of  the  provision  offered  him  in  America,  is  precluded  by  his  negligence 
from  having  an  action  in  England.  Besides,  the  co-obligors  are  resident  in  America 
and  amenable  to  its  laws  ;  as  they  could  not  plead  a  recovery  had,  nor  sue  on  [134] 
an  assignment  made,  in  this  country,  neither  could  the  defendant  have  any  action 
over,  against  them.  Though  the  plaintiff  therefore  should  recover  in  this  action,  the 
defendant  will  be  deprived  of  his  remedy  over.  But  as  the  contract  was  made  in  a 
foreign  State,  the  laws  of  that  State  must  be  the  measure  of  justice  between  the 
parties.  The  reason  why  a  bankrupt  would  be  liable  to  be  sued,  if  not  protected  by 
a  positive  statute,  is,  that  the  fund  arising  from  his  effects  is  not  sufficient  for  the 
payment  of  all  his  debts  ;  it  is  not  an  ample,  solvent  fund,  like  that  raised  out  of  the 
forfeiture  of  the  defendant's  property  ;  if  the  creditors  be  satisfied  in  toto,  the  com- 
mission is  set  aside.  In  the  case  of  Bannister  v.  Trussell  it  was  holden  that  a  mere 
attainder  of  felony  was  no  bar  to  an  action  ;  neither  is  it  contended  to  be  in  the 
present  case.  An  attainder  at  common  law  does  not  prevent  the  attainted  person 
from  being  served  with  civil  process,  because  no  fund  is  set  apart  for  the  payment  of 
his  debts  ;  but  where  the  attainder  is  by  an  Act  of  Parliament,  a  fund  is  usually 
provided  foi'  that  purpose.  In  the  case  of  Hornhy  v.  Eoidditch,  the  whole  of  the 
defendant's  property  was  not  divested  by  the  stat.  7  Geo.  1,  c.  28 ;  there  was  a 
remaining  fund  to  which  the  plaintiff  might  have  applied.  So  also  in  Hoidditch  v. 
Mid,  the  property  was  only  partially  taken  away  ;  the  authority  indeed  of  that  case 
is  shaken  by  the  Lord  Chancellor  in  JVright  v.  Nutt,  where  his  Lordship  also  held, 
that  this  country  was  bound  to  take  notice  of  the  American  laws,  as  Acts  of  inde- 

laws  of  Holland  vest  in  the  curators  only  from  the  time  of  their  being  appointed,  and 
not  by  relation  to  the  time  of  the  committing  the  act  of  bankruptcy. 

Neale  and  Another,  Assignees  of  Giattan  v.  Cotlingham  and  Houghton, 
in  Cane,  in  Ireland,  November  16,  1764.* 

Grattan  a  merchant  in  London  was  indebted  to  Cottingham  a  merchant  in  Dublin 
in  8621.  4s.  Id.,  and  the  Houghtons  were  indebted  to  Grattan  in  6001.  On  the  27th 
of  October  1763,  Cottingham  made  an  affidavit  of  his  debt,  and  commenced  an  action 
in  the  Tholsel  Court  of  Dublin  against  Grattan,  and  on  the  31st  of  that  month  attached 
the  monies  due  to  him  from  the  Houghtons,  in  their  hands.  On  the  21st  of  November, 
judgment  was  signed  by  default,  and  on  the  9th  of  January  1764,  the  Houghtons 
were  taken  in  execution  on  a  ca.  sa.  who  in  order  to  procure  their  discharge,  paid 
Cottingham  6001.  the  money  due  from  them,  and  11.  19s.  lid.  costs. 

On  the  28th  of  October  1763,  a  commission  of  bankrupt  issued  against  Grattan  in 
England,  who  on  that  day  was  declared  a  bankrupt.  On  the  10th  of  November  1763, 
his  effects  were  assigned  to  the  plaintiffs'  assignees.  On  the  16th  of  November  1764, 
they  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  against  Cottingham  and  the 
Houghtons,  praying,  that  an  account  might  be  taken  of  all  such  sums  of  money  as 
had  been  received  by  Cottingham  from  the  Houghtons,  for  any  debt  due  by  them  to 
Grattan  befoie  his  bankruptcy,  and  that  interest  might  be  computed  thereon  from  the 
times  when  he  received  the  same  respectively,  and  that  he  might  be  decreed  to  pay 
what  should  be  found  due  to  the  assignees. 

As  this  was  the  first  cause  of  this  kind  ever  decided  in  Ireland,  the  Lord  Chancellor 
called  in  the  assistance  of  several  of  the  Judges,  and  after  great  consideration,  with 
the  approbation  of  the  Judges  whom  he  consulted,  pronounced  a  decree  in  favour 
of  the  plaintiffs,  and  ordered  Cottingham  to  pay  them  the  money  which  he  had 
received  of  the  Houghtons. 

But  see  Caoke's  Bankrupt  Law,  243  and  244. 

*  [Vide  post,  vol.  ii.  p.  407.] 
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pendent  States  ;  that  whore  a  sufficient  fund  was  provided,  and  the  creditor  guilty  of 
laches  in  not  resorting  to  that  fund,  and  having  the  means  of  possession,  had  not 
made  use  of  those  means,  that  ho  ought  upon  principles  of  justice  and  equity,  to  be 
prevented  from  pursuing  the  debtor  to  harass  him  with  another  action.  Here  the 
means  of  possession  are  admitted  on  the  record.  The  same  answer  may  be  given  to 
the  case  of  Kempe  v.  Antill,  in  which  the  Chancellor  delivered  a  similar  opinion. 
Upon  the  whole  therefore,  on  the  face  of  the  pleadings,  the  plaintiff  is  reduced  to  this 
dilemma ;  he  is  either  disabled  to  sue  by  the  matters  contained  in  the  third  plea,  and 
there  is  an  end  of  the  action  ;  or  his  capacity  to  sue  remaining,  it  appears  from  the 
4th  and  .5th  pleas,  that  an  ample  fund  was  provided,  to  which  he  might,  and  ought  to 
have  resorted  for  payment  of  his  debt,  but  to  do  whii;h  he  of  his  own  laches  neglected. 
In  either  case,  the  Court  will  pronounce  judgment  for  the  defendant. 

On  this  day,  the  following  judgment  of  the  Court  was  delivered  by  Lord 
Loughborough. 

[135]  It  is  unnecessary  for  me  to  state  the  pleadings  in  this  case  at  length,  as  the 
only  two  mateiial  questions  arise  on  the  third  and  4th  pleas.  The  third  plea  in  sub- 
stance is,  that  the  plaintitf  was  attainted  by  the  State  of  New  York,  that  all  his  estate 
and  effects  were  confiscated,  and  forfeited  to  the  people  of  that  State,  and  that  in  conse- 
quence, the  bond  in  question  and  all  the  money  due  upon  it  was  forfeited  to  and 
vested  in  them.  Now  theie  is  no  occasion  to  enter  into  a  discussion  of  the  matters 
contained  in  the  replication,  rejoinder,  sur-rejoindei',  or  rebutter,  for  admitting  this 
Act  of  the  State  of  New  York,  to  be  of  as  full  validity  as  the  Act  of  any  independent 
State,  which  the  defendant  contends,  and  which  it  certainly  was,  still  it  cannot 
operate  as  a  bai'  to  the  plaintifi's  demand  in  this  action  («).  If  it  were  a  bar,  it  must 
either  be  in  respect  of  his  person,  as  <iisabled  to  sue,  or  in  lespect  of  the  subject-matter 
of  the  suit.  It  was  admitted  in  the  argument,  that  by  the  criminal  sentenca  of 
attainder  of  one  sovereign,  independent  State,  no  personal  disability  to  sue  in  another 
was  created  ;  but  it  was  contended,  that  the  property  of  this  bond  was  divested  out 
of  the  plaintiff  by  Act  of  the  law  of  that  counti}',  to  which  both  he  and  his  property 
were  subject.  But  if  the  penal  laws  of  a  foreign  country  do  not  in  themselves  import 
a  personal  disability  to  sue  in  this,  neither  do  they  by  divesting  the  property  of  a 
person  in  that  country,  take  away  his  right  of  action  in  England.  The  subject-matter 
of  this  action  being  a  boni],  it  could  only  be  sued  for  according  to  the  laws  of  E'lgland 
relating  to  bonds ;  supposing  therefore  the  right  of  the  plaintitf  to  be  gone,  that  could 
not  be  set  up  in  bar  of  the  action,  which  must  be  brought  in  the  name  of  the  present 
plaintiff,  whoever  might  be  in  possession  of  the  bond,  sines  a  chose  in  action  is  not 
assignable  at  law,  and  the  defendant  could  not  plead  that  the  obligee  had  assigned  it. 
I  would  even  go  farther,  and  say,  a  right  to  recover  any  other  specific  p;'operty,  such 
as  plate  or  jewels,  in  this  country,  would  not  be  taken  away  by  the  criminal  laws  of 
another.  The  penal  laws  of  foreign  countries  are  strictly  local,  and  affect  nothing 
more  than  they  can  reach  and  can  be  seized  by  virtue  of  their  authority  ;  a  fugitive 
who  passes  hither,  comes  with  all  his  transitory  rights ;  he  may  recover  money  held 
for  his  use,  stock,  obligations  and  the  like  ;  and  cannot  be  affected  in  this  country,  by 
proceedings  against  him  in  that  which  he  has  left,  beyond  the  limits  of  which  such 
proceedings  do  not  extend. 

The  other  question  arises  on  the  4th  plea,  which  states,  that  [136]  the  defendant 
was  attainted  by  the  State  of  New  Jersey,  that  all  his  estate  and  effects  weie  confiscated, 
and  vested  in  the  people  of  that  State,  and  in  the  first  place  made  liable  to  the  pay- 
ment of  all  his  debts;  that  a  fund  was  raised  more  than  sufHcient  to  pay  them,  to 
which  the  plaintiff  might  and  ought  to  have  resorted.  This  plea  has  the  same  tendency 
with  the  3d,  to  prevent  the  plaintiff  from  recovering;  but  the  whole  amount  of  it  is 
a  ground  in  equity  for  relief  against  a  creditor,  who  would  make  an  oppressive  use  of 
one  security  in  preference  to  another  ;  for  I  perfectly  agiee  with  the  doctrine  of  the 
case  of  Wright  v.  Nutt,  and  think  that  if  the  plaintiff  in  this  action  might  have 
recovered  his  debt  out  of  the  fund  appropriated  to  that  purpose  in  New  Jersey,  and 
has  wilfully  omitted  so  to  do,  there  would  be  a  good  reason  for  equity  to  interfere  : 
if  he  might  have  recovered  the  whole,  this  action  might  on  equitable  grounds  be 
entirely  stoppsd  ;  if  only  a  part,  equity  would  relieve  pro  tanto.  This  is  every  thing 
except  what  it  ought  to  be,  and  comes  as  near  as  it  could  to  a  plea  of  payment ;  but 

(a)  [See  Lord  Kenyon's  opinion,  contra,  on  this  part  of  the  case,  3  T.  R.  731.] 
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in  a  Court  of  Law  nothing  short  of  actual  payment  is  gooiJ.     Upon  the  whole  there- 
fore, as  the  case  stands,  there  is  nothing  to  prevent  this  Court  from  giving 
Judgment  for  the  plaintiff. 

[The  reporter  was  favoured  with  the  following  ease,  cited 
in  that  preceding,  of  FolUolt  v.  Ogden.] 

Wright  ogaiiist  Nutt  and  Another.     [3  Br.  C.  C.  326,  S.  C] 
In  Chancery.     January  23,  1788. 

In  circumstances  resembling  those  of  the  preceding  case,  it  was  a  good  ground  of  relief 
in  equity,  that  an  ample  fund  was  provided  out  of  the  effects  of  the  attainted  debtor 
in  America,  for  the  payment  of  his  debts,  to  which  the  creditor  might  have  resorted, 
and  out  of  which  he  might  have  been  paid.  Accordingly  an  injunction  was  granted 
by  the  Court  of  Chancery  to  prevent  execution  from  being  taken  outon  a  judgment 
obtained  in  an  action  at  law  by  such  a  creditor  (i). 

This  was  a  motion  for  an  injunction,  upon  the  coming  in  of  the  answer  of  one  of 
the  defendants,  to  restrain  them  from  taking  out  execution  on  a  judgment  obtained 
in  an  action  at  law.     The  case  made  by  the  bill,  was  as  follows  : — 

That  Sir  James  Wright,  deceased,  was  for  many  years  before  and  in  the  year  1774, 
and  from  thence  to  the  acknowledgment  of  the  Independence  of  the  United  States  of 
America,  governor  of  the  then  province  of  Georgia,  in  North  America,  and  constantly 
resided  there,  till  the  troubles  in  that  country  commenced  ;  in  the  course  of  which 
residence,  he  acquired  very  considerable  property  in  the  said  province,  consisting  of 
plantations,  negroes,  cattle,  and  other  effects  on  his  [137]  said  plantations  ;  that  in 
the  course  of  managing  and  cultivating  the  said  plantation.  Sir  James  Wright  puichased 
of  Miles  Brewton,  of  South  Carolina,  certain  negro  slaves,  at  the  pi  ice  of  88021.  5s. 
current  money  of  South  Carolina,  being  of  the  value  of  13001.  sterling  or  thereabouts, 
for  which  he  gave  the  said  Mdts  Brewton,  his  promissory  note  payable  at  a  future  day. 

That  the  disturbances  in  Ameiica  having  soon  after  commenced,  and  the  persons 
who  opposed  the  British  authoiity  having  assumed  to  themselves  the  government  of 
the  said  province  of  Georgia,  Sir  James  Wright,  and  the  other  persons  who  remained 
loyal  to  Great  Britain,  were  obliged  to  fly  from  the  said  province  ;  that  Sir  James 
Wright  left  behind  him  the  whole  of  his  property  to  a  considerable  amount,  and 
amongst  the  rest,  the  several  slaves  which  he  had  purchased  as  aforesaid  ;  that  the 
persons  who  on  that  occasion  assumed  the  government,  and  established  themselves 
in  the  province  of  Georgia,  in  the  month  of  March,  1776,  passed  an  Act  of  Assembly 
in  the  State  of  Georgia,  entitleJ,  "An  Act  for  Attainting  such  Persons  as  are  therein 
mentioned  of  High  Treason,  and  for  Confiscating  their  Estates  both  real  and  personal, 
to  the  use  of  that  State,  for  establishing  Boards  of  Commissioners  for  the  Sale  of  such 
Estates,  and  for  other  Purposes  therein  mentioned,"  and  it  was  thereby  enacted,  that 
Sir  James  Wright,  and  115  other  persons  should  be  attainted,  and  adjudged  guilty 
of  high  trea.son,  and  should  be  liable  to  the  several  penalties  therein  mentioned,  and 
that  all  the  land  and  heritages,  debts,  goods,  and  chattels,  whatsoever,  of  such  persons 
within  that  State,  should  according  to  the  several  estates  and  interests,  which  the 
persons  so  attainted  had  therein,  be  deemed,  and  were  thereby  enacted,  and  declared 
to  be  in  the  real  and  actual  possession  of  the  Government  thereof,  without  any  ofHce 
of  inquisition  ;  and  to  the  end  that  all  the  estates  of  the  persons  thereby  attainted, 
and  the  incumbrances  thereon,  might  be  the  better  discovered  and  ascertained,  and 
that  the  same  might  be  applied  to  the  uses  of  the  State,  it  was  enacted,  that  five 
persons  should  be  appointed  in  maimer  therein  mentioned,  to  act  as  a  board  of  com- 
missioners, for  each  county  within  the  said  State,  who  were  to  sell  all  the  real  and 
personal  estate  of  the  several  persons  named  in  the  said  Act,  and  the  monies  arising 
by  such  sales  were  to  be  paid  into  the  treasury  of  the  said  State,  and  that  all  persons 
having  any  [138]  demands  on  the  forfeited  estates,  were  to  lay  their  claims  before 
the  board  of  commissioners ;  and  after  liquiilating  all  such  claims  on  the  said  forfeited 
estates,  the  said  board  of  commissioners  wafe  to  empower  the  sheriff  of  the  county,  or 

(b)  [Vide  Cotlin  v.  Blane,  2  Anstr.  544.  Wright  v.  Simpson,  6  Veaey,  728.  And 
see  the  case  of  Odwin  v.  Forbes,  reported  by  J.  Henry,  Esq.  p.  160.] 
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any  person  they  might  appoint,  to  sell  the  estates  of  the  attainted  persons,  both  real 
and  personal,  after  giving  thirty  days  at  least  public  notice  ;  and  then  to  sell  by 
public  auction,  for  the  money  of  that  State  only,  and  to  the  inhabitants  being  actually 
citizens,  and  residents  of  and  within  the  same  ;  and  the  persons  having  any  claims  or 
demands  on  the  estates  of  the  attainted  persons,  were  to  make  the  same  before  the 
expiration  of  60  days  after  the  passing  of  that  Act,  or  to  lose  their  claims;  that 
possession  of  all  the  effects  of  Sir  James  Wright  was  taken  under,  and  by  authority 
of  the  said  Act;  that  Miles  Brewton,  being  a  citizen  or  inhabitant  of  the  said  province 
of  South  Ciirolina,  and  a  friend  to  the  United  States  of  America,  and  iniraie;d  to  the 
Government  of  Great  Britain,  became  entitled  to  claim,  and  be  paid  out  of  tlie  con- 
fiscated estates  and  property  of  Sir  James  Wright,  the  money  due  to  him  upon  the 
said  promissory  note,  and  that  he  actually  made  some  claim  in  respect  thereof,  but 
l)efore  any  thing  had  been  done  towards  liquidating  the  same,  and  in  or  about  the 
month  of  December,  1778,  possession  was  taken  of  the  said  province  of  Georgia  by 
the  King's  troops,  and  the  piovince  was  reduced  under  the  British  Government : 
whereupon  Sir  James  Wright  was  ordered  to  return  to  the  said  province,  and  resume 
his  government  there,  which  be  accordingly  did  ;  that  upon  his  return  to  the  said 
province,  he  regained  possession  of  his  plantations  and  hereditaments  within  the  said 
State,  but  some  parts  of  his  property  upon  the  said  plantation,  had  been  sold  under 
the  authority  of  the  said  Act  of  Assembly;  that  Sir  James  Wright  continued  in 
possession  of  his  government  until  the  month  of  June,  1782,  during  which  time  he 
continuid  to  cultivate,  and  greatly  improved  his  said  plantation  ;  that  His  Majesty's 
troops  evacuated  the  said  province  of  Georgia,  in  the  month  of  July,  1782,  and  in 
consequence  thereof,  Sir  James  Wright  and  the  other  persons,  who  had  adhered  to 
the  British  interest  in  the  said  province,  were  again  compelled  to  fly  from  it,  and 
leave  all  their  landed  property  and  most  of  their  effects :  that  some  time  before  the 
evacuation  of  the  province,  the  inhabitants  in  the  American  interest  declared  the 
province  of  Georgia  to  be  an  independent  State,  and  chose  from  time  to  time  a  House 
of  Assembly  [139]  of  their  own,  as  the  legislative  body  for  the  said  State,  and  by  an 
Act  passed  by  the  House  of  Assembly,  on  the  4lb  day  of  May  1782,  intituled,  "An 
Act  for  Inflicting  Penalties  on,  and  Confiscating  the  Estate  of  such  Persons  as  are 
therein  declared  guilty  of  Treason,  and  for  other  Purposes  therein  mentioned,  reciting 
the  Former  Act,  and  that  it  was  necessary  to  carry  the  same  itito  full  Execution,"  it 
was  enacted  that  Sir  James  Wiight,  and  many  other  persons  therein  named,  should 
be  and  were  theieby  banished  from  that  State  for  ever,  and  if  they  returned  to  that 
State,  should  be  guilty  of  felony  without  benefit  of  cleigy,  and  that  all  the  estates 
both  real  and  personal,  of  all  the  said  persons,  with  all  debts,  dues,  and  demands 
whatsoever  due  to  them,  shoidd  be  confiscated  to  the  use  and  benefit  of  that  State  ; 
and  the  monies  to  arise  from  the  sales  which  should  take  place  by  virtue  and  in  pursu- 
ance of  that  Act,  should  be  applied  to  such  uses  as  that  Legislature  should  direct ; 
and  that  all  debts,  dues  and  demands,  due  or  owing  to  merchants,  or  others  residing 
in  Great  Britain,  were  thereby  sequestered,  and  the  commissioners  appointed  by  the 
said  Act  were  thereby  empowered  to  recover,  receive,  and  deposit  the  same  in  the 
treasury  of  the  said  State  in  the  same  manner  as  debts  confiscated,  there  to  remain 
for  the  use  of  the  said  State  ;  and  reciting,  that  there  were  several  just  claims  and 
demands,  which  might  be  made  by  the  good  and  faithful  citizens  of  that  State, 
and  others  of  the  United  States  of  America,  against  the  estates  confiscated  by  that 
Act,  it  was  enacted  that  any  persons  well  affected  to  the  independence  of  the  United 
States,  having  debts  owing  to  them,  from  the  persons  named  in  that  Act,  or  who  had 
any  just  claim  in  law  or  equity,  against  any  of  such  confiscated  estates,  should  bring 
his  claim  or  enter  bis  action,  within  the  space  of  12  months  from  passing  of  that  Act, 
and  in  default  thereof,  every  such  person  should  be  for  ever  debarred  from  deriving 
any  benefit  from  the  same;  that  the  Act  then  proceeded  to  direct  the  mode  in  which 
such  creditors  were  to  proceed,  at  their  option,  either  by  claim  before  the  com- 
missiotiers,  to  the  end  that  the  Legislature  might  direct,  with  respect  to  such  creditors, 
what  to  justice  should  appertain  ;  or  by  action  at  law,  in  which  case,  the  sura  recovered 
by  verdict  was  to  be  paid  by  a  certificate  to  be  issued  by  the  governor  or  commander 
in  chief,  which  certificate  was  to  be  taken  in  payment  fur  any  purchase  made  at  the 
sales  of  the  confiscated  estates;  that  by  other  Acts  of  the  said  State  of  Georgia,  and 
of  the  Ganeral  Congress,  the  said  Sir  James  [140]  Wright  was  rendered  incapable  of 
Buiug  any  person  in  Georgia,  or  any  other  of  the  United  States :  that  under  the  Acta 
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of  Confiscation,  the  American  Government  of  the  St<ate  of  Georgia,  seized  and  took 
possession  of  all  the  lifl'ects  of  Sir  James  Wiight,  to  the  amount  of  80,0001.  which 
were  sold  for  the  use  of  the  State  ;  that  some  time  before  the  month  of  June  1782, 
the  said  Miles  Brewton  made  his  will,  and  thereby  appointed  Cbarles  Pinkney  and 
others  executors  ;  that  the  said  Charles  Pinkney  soon  afterwards  died,  having  made 
a  will,  and  thereby  appointed  his  son  Charles  Pinkney,  of  South  Carolina,  and  a 
member  of  the  American  Congress,  and  others  executors  ;  that  the  said  Miles  Brewton 
in  his  life-time,  or  his  executors  after  his  death,  not  having  (as  was  alleged)  got  any 
satisfaction  under  the  first  mentioned  Act  of  Assembly,  for  the  said  promissory  note 
of  88021.  5s.  out  of  the  estate  and  effects  of  Sir  James  Wright,  confiscated  under  that 
Act,  the  said  Cliarles  Pinkney  the  son,  as  personal  representative  of  Miles  Brewton, 
made  a  claim  of  the  said  sum  of  88021.  5s.  with  interest  under  the  authority  of  the 
last  mentioned  Act,  against  the  estate  and  effects  of  Sir  James  Wright,  confiscated 
thereby,  and  procured  himself  to  be  admitted  creditor  for  the  same;  that  the 
defendant  Joseph  Nutt,  acted  as  attorney  for  the  said  Charles  Pinkney,  under  a 
power  of  attorney  for  that  purpose,  and  afterwards  obtained  letters  of  administration 
from  the  Prerogative  Court  of  Canterbury,  of  the  goods  and  chattels  of  Miles  Brewton, 
limited  until  his  original  will  should  be  brought  in  ;  and  in  that  character  commenced 
an  action  at  law  against  Sir  James  Wright,  upon  the  said  promissory  note,  and  got 
judgment  in  such  action  by  defauU,  and  proceeded  to  execute  a  writ  of  inquiry  of 
damages,  but  before  the  said  Joseph  Nutt  entered  up  final  judgment,  in  the  said 
action,  that  is  to  say,  on  the  19th  day  of  November,  1785,  Sir  James  Wright  died, 
having  made  his  will,  and  appointed  the  plaintiffs  executors  thereof;  that  thereupon 
the  said  Joseph  Nutt  proceeded  to  revive  the  said  action  against  the  plaintiffs  by  scire 
facias,  to  which  the  plaintiffs  pleaded,  and  the  said  Joseph  Nutt  replied,  and  issue  was 
taken  thereupon;  the  cause  was  tried  on  the  4th  day  of  July,  1786,  and  that  the  said 
Joseph  Nutt  recovered  a  verdict  against  the  plaintiffs.  The  bill  then  proceeded  to 
charge  several  facts  to  shew,  that,  if  Miles  Brewton,  or  the  said  Charles  Pinkney,  had 
not  obtained  satisfaction  for  the  .said  debt  out  of  the  confiscated  effects  of  Sir  James 
[141]  Wright,  in  Georgia,  it  was  by  their  wilful  default,  that  they  had  not  obtained 
such  satisfaction  :  and  the  said  Charles  Pinkney  ought  to  resort  to  that  fund,  more 
especially  as  Sir  James  Wright  in  his  life-time,  was,  and  the  plaintiffs  since  his  death 
were,  totally  unable  to  recover  any  of  such  confiscated  effects ;  the  bill  therefore 
prayed  that  the  defendants  Joseph  Nutt  and  Charles  Pinkney,  might  deliver  up  the 
said  promissory  note  to  be  cancelled,  or  discharge  the  plaintiffs  from  payment  of  the 
contents  thereof,  as  not  being  liable  in  equity  under  the  circumstances  of  this  case  to 
the  payment  thereof :  but  in  case  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  still  liable  in  equity  to  payment  of  any  part  of  the  contents  of  such  note,  then 
that  it  might  be  decreed  that  the  said  defendants,  or  the  said  defendant  Charles 
Pinkney,  ought  in  the  first  place  to  seek  satisfaction  for  the  contents  of  the  .said  note, 
out  of  the  confiscated  estates  and  effects  of  the  siid  Sir  James  Wright ;  and  that  the 
plaintiffs  might  answer  only  so  much  thereof  as  could  not  then  be,  or  could  not  before 
have  been  obtained,  out  of  such  confiscated  estates  and  effects,  and  that  an  account 
might  be  taken  for  that  purpose,  and  the  note  be  delivered  up  upon  payment  of  what 
should  appear  coming  on  that  account,  and  that  an  injunction  might  issue  in  the 
mean  time. 

To  this  bill  the  defendant  Joseph  Nutt  put  in  his  answer;  thereby  admitted  the 
several  Acts  of  Assembly,  and  proceedings  towards  the  confiscation  of  the  estates  and 
effects  of  Sir  James  Wright,  in  Georgia,  and  then  stated,  that  the  said  Charles  Pinkney, 
the  Younger,  claiming  to  be  the  personal  representative  of  the  said  Miles  Brewton, 
made  a  claim  of  the  said  sum  of  88021.  .5s.  South  Carolina  currency,  with  interest 
under  the  authority  of  the  last  mentioned  Act  of  Assembly,  against  the  estates  and 
effects  of  Sir  James  Wright,  which  were  seized  and  confiscated  under  the  authority  of 
the  said  Act,  but  that  he  did  not,  as  was  believed,  procure  himself  to  be  admitted  a 
creditor  of  the  said  Sir  James  Wright,  or  upon  his  said  estate  and  effects,  or  obtained 
any  order  for  the  payment  of  the  said  88021.  5s.  currency,  or  had  obtained  any 
satisfaction  whatsoever,  for  the  same  or  any  part  thereof;  but  on  the  contrary,  that 
such  claim  of  the  said  Charles  Pinkney  was  rejected  by  the  commissioners  of  claims 
against  confiscated  estates,  and  that  the  commissioners  entered  minutes  of  their 
refusing  such  claim,  in  their  books  in  the  following  words  :  "  At  a  board  of  commis- 
sioners of  claims  against  the  [142]  confisciled  estates,  held  at  Savannah,  in  the  State 
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of  Georgia,  on  the  19th  day  of  December,  1783,  present,  the  Honourable  Brigadier 
General  M'lnlosh,  president;  the  board  having  taken  into  their  consideration  an 
account  preferred  by  Charles  Pinkney,  Esq.  :  one  of  the  executors  of  Miles  Brewton, 
Esq. ;  deceased,  by  his  attorney  James  Mossraan,  against  the  estates  of  Sir  James 
Wright,  for  13,2001.  South  Carolina  curiency,  and  also  an  account  against  the  estates 
of  John  Graham,  &c.  are  of  opinion,  that  as  the  late  Charles  Pinkney  became  a 
British  subject  and  resided  with  them  above  two  years,  while  the  British  Coiuts  and 
laws  were  open  in  this  State,  the  accounts  due  some  years  before  the  Revolution,  and 
the  persons  against  whom  they  are  brought,  able  to  pay  them,  those  accounts  appear 
in  their  consequence  of  too  important  a  nature  for  this  board  to  deterniiue  upon,  and 
therefore  they  must  refer  them  to  the  Legislature,  and  especially  as  it  appears  the 
delay  can  be  no  injury  to  the  claimant,  who  acknowledges  he  may  not  be  sufficiently 
informed  yet  of  the  true  state  of  some  of  the  accounts,  and  therefore  this  boaid  cannot 
think  themselves  at  liberty  to  make  any  provision  for  the  same."  lie  admitted  that 
he  and  Robert  Norris,  of  London,  were  the  joint  and  several  attorneys  of  the  said 
Charles  Pinkney,  and  that  they  acted  for  hira,  under  a  power  of  attorney,  dated  the 
26th  day  of  May,  1784,  whereby  the  said  Charles  Pinkney,  constituted  the  defendant 
and  the  said  Robert  Norris  his  attornies  jointly  and  severally  for  him,  and  in  his 
name,  and  to  and  for  the  proper  use  and  benefit  of  the  said  Miles  Brewton's  estates, 
to  sue  for  and  recover  from  the  said  Sir  James  Wright  all  such  sum  and  sums  of 
money  as  were  due  and  owing  from  him  to  the  estate  of  the  said  Miles  Brewton  :  that 
he  had  obtained  such  letters  of  administration  of  the  goods  and  chattels  of  the  said 
Miles  Brewton,  as  in  the  said  bill  mentioned,  but  that  he  had  obtained  the  same,  as 
being  necessary  to  enable  him  to  recover  the  said  denund  against  the  said  Sir  James 
Wright,  for  the  benefit  of  the  estate  of  the  said  Miles  Brewton,  and  apply  the  money 
made  payable  thereby,  in  discharge  of  a  debt,  due  from  such  estates  of  the  said  Miles 
Brewton,  to  him  the  defendant;  and  that  when  the  said  Charles  Pinkney  remitted 
the  said  promissory  note  to  the  defendant,  he  directed  the  defendant  to  obtain  pay- 
ment thereof  from  Sir  James  Wright  [143]  and  to  retain  thereout,  in  respect  of  the 
debt  due  from  the  estate  of  the  said  Mdes  Brewton  to  the  defendant,  the  sum  of 
14001.  sterling;  that  in  October,  1784,  he  applied  to  Sii'  James  Wright  for  payment 
of  the  money  due  on  the  said  note,  amounting  to  13,2631.  23.  9d.  currency,  or  18941. 
14s.  8d.  sterling  ;  that  in  the  course  of  three  following  months,  he  had  several 
conferences  with  the  said  Sir  James  Wright,  on  the  subject  of  the  said  demand,  who 
did  not  deny  the  same  to  be  justly  due,  but  requested  tu  have  time  to  advise  with  his 
frieiids  on  the  subject  of  the  said  debt,  concerning  which  he  informed  the  defendant 
he  intended  to  apply  to  Pailiament  for  relief,  and  that  the  defendant  accordingly 
indulged  Sir  James  Wright  with  time,  until  the  9th  of  January,  1785,  when  the 
defendant  received  a  letter  from  Sir  James  Wright  of  that  date,  wherein  he  informed 
the  defendant,  that  after  having  maturely  considered  the  subject,  he  had  resolved  on 
applying  to  Parliament,  and  if  the  defendant  thought  proper,  he  might  commence  an 
action  against  him  for  the  recovery  of  the  same:  that  the  defendant  as  administrator 
of  Brewton,  accordingly  commenced  an  action  against  Sir  James  Wright,  in  April, 
1785,  to  which  in  June  following,  Sir  James  Wriglit  pleaded  a  sham  plea,  but  in  the 
month  of  November,  1785,  the  defendant  obtained  judgment  in  the  action  for  19821. 
6s.  2d.  sterling  ;  that  then  Sir  James  Wright  died  ;  and  proceedings  being  commenced 
to  revive  the  judgment  against  the  plaintiffs  as  his  executors,  to  which  they  pleaded, 
the  cause  came  on  to  bo  tried,  and  the  defendant  recovered  a  verdict,  and  judgment 
was  entered  on  the  19th  day  of  July  1786;  that  then  the  plaintiffs  brought  a  writ  of 
error,  which  was  ordered  to  be  non-prossed,  it  appearing  that  on  the  defendant's 
agreeing  not  to  proceed  by  original  in  the  action  against  Sir  James  Wright,  his 
attorney  had  undertaken  to  bring  no  writ  of  error :  after  which  the  defendant  applied 
to  the  plainiiti's,  to  know  whether  they  would  pay  the  debt,  and  on  their  refusil,  com 
menced  an  action  on  the  said  judgment,  which  action  was  still  depending.  He 
admitted  that  the  confiscated  property  of  Sir  James  Wright  had  been  sold,  and  that 
by  the  Act  of  the  Assembly  of  Georgia,  directions  had  been  given  for  applying  the 
produce,  in  the  first  place,  in  payment  of  such  debts  as  should  be  proved  against  such 
etl'ects,  to  the  satisfaction  of  the  commissioners,  but  he  did  not  know  of  any  steps 
taken  towards  proving  this  particular  debt,  subsequent  to  the  beforementioned  [144] 
entry  of  the  board  of  commissioners.  He  admitted  that  Charles  Pinkney  was  a 
member  of  the  American  Congress,  but  insisted  that  he  ought,  notwithstanding,  to  be 
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at  liberty  to  resort  to  the  plaintiffs  as  executors  of  Sir  James  Wright  for  payment  of 
the  debt,  more  especially  as  Sir  James  Wright  in  his  life-time,  received  considerable 
sums  of  money  from  the  British  Government,  in  part  satisfaction  for  the  loss  which  he 
sustained  by  the  confiscation  of  his  property  in  America. 

The  Attorney  General,  Solicitor  General,  and  Richards  on  behalf  of  the  plaintiffs. 

The  plaintiffs  are  entitled  to  an  injunction,  at  least  till  the  coming  in  of  Pinkiiey's 
ansvrer :  till  then,  it  cannot  appear  that  this  demand  has  not  been  actually  satisfied  in 
America.  It  is  stated,  that  when  a  claim  was  made  on  the  confiscated  estate,  the 
commissioners  did  not  give  a  peremptory  refusal,  but  doubting  whether  they  were  at 
liberty  to  allow  the  debt,  referred  the  claimaTits  to  another  tribunal.  Until  the  Court 
therefore  can  see,  whether  resort  was  made  to  that  tribunal,  and  if  it  were,  what  was 
the  event  of  it,  it  is  impossible  to  say  whether  part  of  the  debt  has  not,  or  might  not 
have  been  recovered.  In  order  to  the  full  discussion  of  this  question,  it  may  be 
necessary  to  know  what  the  situations  and  conduct  of  Brewton  and  Pinkney  were,  as 
to  which,  Nutt  being  resident  here  can  give  no  distinct  account,  but  out  of  which, 
when  explained  by  Pinkney's  answer,  many  points  may  arise,  material  in  the  case. 
If  a  person  by  fraud,  has  been  prevailed  upon  to  give  a  promissory  note,  and  the  payee 
indorses  it  over  to  another,  merely  for  the  purpose  of  bringing  an  action  upon  it,  but 
is  himself  abroad  ;  if  the  indorsee  brings  an  action,  and  a  bill  for  an  injunction  is  filed 
against  him,  and  it  should  appear  from  his  answer,  that  the  note  was  indorsed  to  him 
merely  to  enable  him  to  bring  an  action,  in  that  case  the  Court  would  grant  an 
injunction  till  the  answer  of  the  real  defendant  came  in.  So  here,  Pinkney  is  the 
real  defendant,  and  it  is  possible  that  he  may  by  his  answer  admit  that  he  has 
received  all  the  money,  the  claim  having  never  been  absolutely  rejected  by  the  board 
of  commissioners.  It  is  probable  that  Pinkney  would  have  resorted  to  an  ample  fund 
for  payment,  rather  than  pursue  an  insolvent  debtor.  Supposing  Sir  James  Wright 
had  been  alive,  and  taken  in  execution  here,  this  would  have  been  a  satisfaction  for 
the  debt,  at  the  moment  perhaps  when  [145]  Piidiney  might  have  been  receiving  the 
money  in  Georgia.  Though  the  Court  should  be  of  opinion,  that  Sir  James  Wright 
was  liable  to  the  payment  of  the  debt,  yet  if  he  were  alive,  he  ought  to  be  capable  of 
being  put  in  the  situation  in  which  Pinkney  was,  with  regard  to  the  debt,  before  the 
confiscation  and  attainder  :  so  also  ought  the  executors  of  Sir  James  Wright ;  Pinkney 
ought  to  be  able  to  entitle  them  to  recover  a  share  of  the  confiscated  effects,  in  his 
stead.  But  in  this  case,  neither  Sir  James  Wright,  if  he  were  alive,  nor  his  executors 
since  his  death,  could  be  enabled  so  to  do  by  Pinkney.  The  Court  will  insist  on 
Pinkney's  recovering  all  he  could  out  of  those  effects,  before  he  sues  the  plaintiffs, 
because  if  he  does  not  recover  himself,  he  cannot  enable  them  to  recover  from  that 
fund  in  America.  It  is  necessary  therefore  to  grant  an  injunction,  at  least  till  the 
answer  of  Pinkney  comes  in.  But  assuming  the  case  to  be,  that  a  person  resident  in 
and  subject  to  the  United  States  of  America,  has  had  an  opportunity  of  access  to  an 
estate  for  the  payment  of  his  debt,  taken  from  the  debtor  by  the  Legislature  of  that 
State  to  which  he  is  subject,  the  question  is,  whether  such  person  shall  be  permitted  to 
bring  an  acdon  in  this  country  against  the  debtor  whose  whole  property  is  so  taken 
away,  and  refuse  to  take  that  remedy  which  the  country  to  which  he  was  subject, 
thought  proper  to  grant  him.  In  the  case  of  a  bankrupt,  if  a  creditor  does  not  come 
in  under  the  commission,  and  the  certificate  is  obtained,  he  cannot  sue  the  bankrupt 
in  another  country.  Pinkney  was  the  real  plaintiff  at  law,  a  subject  of  America  well 
affected  to  the  Ameiican  States,  who  was  not  disabled  from  seeking  his  remedy  in  that 
country  :  this  case  therefore  is  different  from  that  of  Kempe  v.  Antill  (2  Browne,  11), 
where  an  action  at  law  was  brought  against  Kempe  on  similar  circumstances,  and  an 
injunction  refused,  on  the  ground  of  Antill  being  a  loyalist,  unable  to  sue  in  America. 
It  is  incumbent  on  Pinkney,  to  shew  that  he  used  all  due  diligence  to  recover  the 
whole  debt  in  America,  since  it  would  be  grossly  unjust  that  a  creditor  who  had  it  in  his 
power  to  be  satisfied  in  that  country,  should  pursue  the  unfortunate  debtor  in  this, 
whose  only  fault  was  his  loyalty  to  Great  Britain.  Though  in  this  particular  case, 
Nutt  made  himself  the  personal  representative  of  Brewton,  yet  in  truth  he  is  only 
attorney  for  Pinkney  ;  when  he  took  out  letters  of  administration,  [146]  he  did  it  as 
attorney,  and  acted  as  such.  Nutt  could  not  sue  in  this  country,  without  letters  of 
administration,  which  he  took  out  under  the  authority  of  Pinkney.  The  right  of 
executing  in  one  country  a  contract  made  in  another,  is  founded  on  the  law  of  nations  : 
but  the  principle  of  the  law  of  nations  is  mutuality  ;  each  country  allows  to  the  other 
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the  advantages  it  receives.  But  if  any  one  couiitiy  shoulii  declare  that  personal  con- 
tracts made  by  foreigners  should  not  be  executed  within  its  dominion,  though  the 
parlies  making  the  contract  should  there  reside,  that  part  of  the  law  of  nations  would 
cease  with  rtspect  to  the  countiy  so  declaring.  The  mariliine  law  is  adupteil  by  all 
civilized  nations  who  have  any  use  for  it ;  but  some  there  are  who  I'cfuse  to  admit  it. 
The  Algerines  could  not  demand  in  S[>ain  or  Portugal  the  justice  of  the  country 
lespecting  captives  at  sea,  not  having  themselves  received  the  maritime  law,  which  if 
not  mutually  binding  is  not  biuding  on  either  parly.  So  in  the  present  case,  the 
Stale  of  Georgia  seizes  all  the  proj^erty  of  Sir  James  Wright  both  real  and  personal, 
and  though  they  incapacitate  him  from  suing  for  any  debt,  yet  they  declare  that  they 
will  sue  for  all  debts  due  to  hira,  and  vest  them  in  the  public  stock.  The  creditors 
therefore  of  Sir  James  Wright  in  this  country  could  not  recover  their  debts  in  Georgia, 
that  State  having  declared  that  they  would  apply  those  debts  which  were  owing  to 
persons  here,  to  the  public  service.  Every  peison  resident  in  Gieat  Britain  is  proscribed, 
and  deprived  of  all  chance  of  recovering  a  debt  due  to  hira  in  Georgia.  A  creditor 
in  Georgia  would  have  the  land  to  resort  to  there,  and  the  person  of  the  debtor  here, 
as  incident_to  a  transitory  contract;  but  a  creditor  in  England  could  only  betake 
himself  to  the  effects  in  England  ;  he  could  not  make  a  claim  on  the  land  in  Georgia, 
he  has  not  a  double  remedy.  If  this  debt  should  be  recovered  from  the  personal 
effects  of  Sir  James  Wright  in  this  country,  payment  could  not  be  enforced  against 
his  estates  in  Georgia.  If  therefore  mutuality  l)e  the  true  principle  on  whieh  contracts 
are  transitory,  the  State  of  Georgia  has  by  its  own  Act  rendered  contracts  there  made, 
no  longer  transitory,  but  has  fixed  them  in  that  country.  Whether  Brewton  or 
Pinkney  shall  or  shall  not  turn  out  to  have  been  themselves  instrumental  to  this 
particular  confiscation,  yet  every  person  in  the  Slate  of  Georgia  has  bound  himself  by 
the  act  of  those  whom  he  has  chosen  and  thought  [147]  fit  to  represent  him:  the 
assent  of  every  person  so  choosing,  is  implied  to  every  act  of  the  persons  chosen. 
Every  man  therefore  claiming  by  a  right  which  accrues  in  that  State,  must  submit  to 
the  consequences  which  follow,  from  the  Legislature  of  that  State  having  rendered  it 
impossible  that  a  claim  should  be  efl'ectually  made  on  the  part  of  any  of  the  persons 
comprehended  in  the  Acts  of  Attainder  and  Confiscation. 

Mansfield  and  Scott,  contr^.  Whatever  may  be  the  hardship  of  this  case,  whatever 
may  be  the  policy  of  permitting  actions  of  this  kind  to  be  maintained,  no  ground  has 
been  shewn  for  a  Court  of  Equity  to  interfere.  If  there  be  any  ground  to  prevent 
this  action  from  proceeding,  it  is  of  a  legal,  rather  than  an  equitable  nature.  If  the 
effect  of  the  Act  of  Confiscation  in  Georgia  be,  as  it  is  contended,  to  exempt  persons, 
whose  fortunes  were  confiscated,  from  being  sued  in  England,  it  is  a  subject  for  the 
cognizance  of  a  Court  of  Law.  But  in  truth  it  is  neither  a  defence  at  law,  or  in  equity. 
There  is  no  analogy  between  this  case,  and  that  of  a  certificated  bankrupt,  in  which 
the  law  expressly  declares  that  the  bankrupt  shall  be  free;  the  mere  dopiiving  him 
of  all  his  property  would  not  of  itself  prevent  him  from  being  sued.  The  States  of 
America  have  indeed  confiscated  property,  but  they  have  not  said  that  those  persons 
to  whom  the  property  belonged  should  not  be  sued,  nor  is  there  any  reason  to  sujjpose 
that  such  was  their  meaning.  It  has  been  said,  thai  it  would  be  hard  to  sue  a  person 
whose  whole  property  is  taken  from  him  ;  but  the  taking  the  property  does  not  import 
an  exemption  from  being  sued.  An  attainted  person,  though  all  his  property  is  con- 
fiscated, is  capable  of  being  sued.  Supposing  the  Act  of  Confiscation  had  expressly 
said,  th.il  ii  should  operate  as  a  discharge  of  English  ere  lilors,  yet  if  Sir  Jame.s  Wright 
had  gone  to  France,  and  been  sued  by  a  French  creditor,  there  is  no  principle  in  the 
law  of  nations  to  prevent  such  creditor  from  recovering.  Unless  it  can  be  shewn  that 
the  contract  was  undone  in  America,  it  may  be  enforced  in  England.  When  the 
justice  of  this  country  recjuired  the  properly  of  the  South  Sea  directors  to  be  taken 
from  them,  it  also  required  that  from  that  property  their  debts  should  be  paid  :  a 
creditor  sued  one  of  them,  who  applied  to  this  Court  to  interpose,  on  the  ground 
that  his  property  was  taken  from  him,  and  therefore  he  was  discharged  ;  but  the 
Court  held  that  this  was  no  discharge,  and  refused  an  injunction.  Houlditch  v.  Mid, 
[148]  1  P.  Wms.  695.  The  argument  drawn  from  the  reciprocal  benefit  of  executing 
contracts  in  one  country,  which  are  made  in  another,  is  not  applicable  to  the  present 
case,  which  is  not  that  of  a  general  prohibition  of  the  subjects  of  Great  Britain  to  sue 
in  America,  but  only  of  certain  attainted  persons,  and  does  not  priivenl  the  operation 
of  the  genera!  principle,  that  personal  contracts  may  be  sued  in  any  country.     The 
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plaintiff  ought  to  have  shewn,  according  to  his  own  argument,  that  Sir  James  Wright 
was  in  fact  deprived  of  all  bis  property,  which  has  not  been  done.  Where  there  are 
many  sureties  for  a  debt,  if  one  of  them  should  lose  all  his  property,  it  could  be  no 
reason  to  induce  this  Court  to  prevent  the  creditor  from  having  his  choice  to  which 
of  them  he  would  resort  for  payment :  the  surety  who  had  been  deprived  of  his 
property  would  still  remain  liable.  As  to  the  argument  that  this  debt  might  have 
been  satisfied  in  Georgia,  it  is  not  to  be  conceived  that  for  the  sake  of  gratifying 
private  pique  or  malignity,  Pinkney  should  purposely  omit  to  receive  payment  of  a 
large  debt.  Neither  is  it  probable  that  the  representative  of  Sir  James  Wright  in  this 
country  is  ignorant,  or  at  least  that  he  has  not  had  the  means  of  knowing,  whether 
this  debt  has  been  really  paid  in  America,  or  not.  There  is  no  ground  therefore  in 
equity  to  delay  the  creditor  any  longer,  in  respect  of  Pinkney's  answer,  after  the  delays 
already  put  in  practice,  in  the  course  of  the  action  at  law.  Whatever  may  be  the 
case  with  Pinkney,  Nult  sues  here  in  bis  own  right,  and  in  the  usual  way  of  compelling 
payment  of  a  debt  due  to  him.  But  if  an  injunction  should  be  thought  proper  to  be 
granted  till  Pinkney's  answer  shall  come  in,  it  must  be,  in  reason,  on  condition  of 
bringing  the  money  into  Court. 

Lord  Chancellor. — I  am  glad  this  application  happens  to  be  made  when  I  have 
his  honour's  assistance,  because  there  ate  circumstances  in  the  case  somewhat 
particular,  though  I  do  not  take  the  general  principle  upon  which  it  must  be  decided 
to  be  altogether  new.  Great  part  of  the  argument  has  spent  itself  in  this  question, 
whether  the  laws  of  the  country  to  which  the  creditor  belongs,  have  or  have  not 
disabled  him  from  suing  in  this  country'? — I  think  the  first  answer  which  was  given 
to  that,  was  the  shortest  and  the  best,  that  is  to  say,  if  he  be  disabled  from  suing, 
this  is  not  the  Court  to  say  so  ;  but  that  it  ought  to  have  been  argued  before  the 
Court  in  which  the  action  depended,  and  there  it  would  have  been  decided.  I 
like-[149]  wise  lay  out  of  the  case  all  observations  that  relate  to  hardship,  either  upon 
one  side  or  the  other.  It  may  be  a  question  for  private  speculation,  whether  such 
a  law  made  in  Georgia  was  a  wise  or  an  improvident  one,  whether  a  barbarous  or 
civilized  institution.  But  here  we  must  take  it  as  the  law  of  an  independent  country, 
and  the  laws  of  every  country  must  be  equally  regarded  in  Courts  of  Justice  here, 
whether  in  private  speculation  they  are  wise  or  foolish.  Nor  does  it  at  all  apply  in 
my  judgment,  whether  Sir  James  Wright  was  or  was  not  capable  of  paying;  for  the 
case  would  have  stood  before  me  precisely  in  the  same  situation,  if  he  had  been  worth 
100,0001.  and  had  been  sued  in  the  way  in  which  he  is  now  sued  ;  as  a  man  I  might 
feel  differently  about  it,  and  compassion  might  interpose ;  but  as  a  Judge  it  would  be 
impossible  for  me  to  determine  on  that  ground.  Nor  can  I  take  into  consideration, 
how  very  much  it  bears  with  it  an  approach  to  fraud.  The  circumstance  of  convert- 
ing the  charity  of  this  country  to  individuals  ruined  in  its  service,  to  the  purpose  of 
paying  the  creditors  of  those  individuals  in  the  other  country,  is  a  consideration  which 
should  have  belonged  to  those  who  thought  proper  to  offer  them  that  charity,  and  the 
terras  upon  which  it  was  afforded  should  have  been  regulated  accordingly.  It  is 
nothing  to  me,  in  short,  what  the  situation  of  the  parlies  is,  but  I  must  consider  the 
plaintiff  as  competent  to  bring  this  action  at  law,  and  the  defendant  as  coming  here 
to  state,  if  he  can,  some  equitable  ground,  upon  which  such  action  ought  not  to  be 
permitted  to  proceed.  The  equitable  ground  which  he  has  stated  differs  from  all 
others  that  I  know  of,  that  have  yet  come  before  the  Court,  unless  there  be  more 
similitude  between  this  and  the  case  of  HovMUch  v.  Mist,  than  the  short  state  of  the 
latter  case  affords. — The  circumstances  upon  which  this  case  comes  before  the  Court, 
are  these  :  that  Sir  James  Wright,  a  batiished  man,  disabled  to  act  or  to  sue  in 
America,  had  all  bis  property  taken  away  from  him;  and  the  terms  upon  which  it 
was  taken  away  were,  that  it  should  be  applicable  in  the  first  place  to  the  payment 
of  his  debts  contracted  in  that  country  ;  no  doubt  has  been  made  on  either  side  that 
the  debts  sued  for  at  law  here  was  of  that  description,  and  capable  of  being  made  the 
subject  of  a  claim  upon  his  estate  in  that  country  :  under  that  circumstance,  instead 
of  a  claim  being  made  there,  (as  is  suggested  by  the  bill,)  an  action  is  brought  here. 
There  is  no  doubt  in  the  world,  but  that  according  to  the  general  princi[150]  pies 
of  a  Court  of  Equity,  where  a  man  who  has  not  actual  possession  of  his  debt,  (for  if 
he  had  actual  possession,  I  should  conceive,  that  it  would  be  payment  even  that  might 
be  available  in  a  Court  of  Law,  but  if  not  so  at  law,  it  would  at  least  in  a  Court  of 
Equity,  be  considered  as  actual  payment,  and  that  a  man  was  vexed  twice  for  the 
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same  demand  upon  some  formal  difficulty  of  making  the  fact  of  payment  available  at 
law,)  but  has  the  j)o\ver  of  paying  the  debt  depending  upon  his  own  act,  whether  he 
will  resort  to  a  particular  fund  or  not,  if,  instead  of  making  use  of  that  power,  he 
will  pursue  the  debtor,  it  would  be  too  much  fur  a  Court  of  Kquity  to  permit  him  to 
sue  the  peison,  and  relinquish  the  exercise  of  that  power  which  he  has  at  the  time  in 
his  own  hands.  This  case  is  attended  with  a  circumstance,  still  more  peculiar ;  which 
is,  that  it  is  totally  impossible  for  him  to  assign  over  that  light  to  the  party  debtor 
here,  in  order  for  him  to  make  it  available;  it  is  clear,  that  neither  the  hazard,  the 
difficulty,  nor  the  expence  of  making  the  demand,  ought  to  be  thrown  upon  the 
creditor:  in  point  of  natural  justice,  they  ought  to  be  upon  the  debtor,  provided 
the  creditor  can  put  the  debtor  into  a  situation  to  make  it  as  effectual  for  him,  as  it 
would  be  for  the  creditor  himself.  But  here  the  creditor  cannot  clothe  the  debtor 
with  the  same  remedy  as  he  himself  is  in  possession  of;  and  therefore  the  question 
is,  whether,  while  he  holds  that  remedy  in  his  hands,  the  Court  does  not  proceed 
upon  principles  of  natural  justice  (applied  by  fair  analogy  to  other  cases,  or  if  such 
other  cases  had  not  existed,  applied  by  the  reason  of  the  thing,  and  the  force  of  tho^e 
principles  of  natural  justice,  to  this  case)  when  it  says  to  a  creditor,  who  makes  such 
a  demand  in  a  Court  of  law,  "  You  shall  not  proceed  upon  that  demand,  till  you  have 
satisfied  me,  that  you  have  taken  all  the  pains  3'ou  can,  to  make  that  other  pledge 
you  have  thus  in  your  hands,  (I  call  it  a  pledge  by  metaphor,  for  I  do  not  mean  to 
state  it  ett'ectually  as  a  pledge)  as  effectual  and  available  to  yourself,  as  you  possibly 
can."  Under  circumstances  so  stateil,  this  Court  would  proceed  according  to  the 
clearest  notions  of  distributive  justice,  and  the  fairest  principles  of  natural  equity,  if 
it  said  to  a  creditor  so  circumstanced,  you  shall  proceed  to  make  that  available,  and 
you  shall  demonstrate  to  me,  that  you  have  proceeded  to  make  it  available  bona  fide, 
and  that  you  have  neither  for  the  fraudulent  purpose  of  obtaining  double  satisfaction, 
nor  the  malig-[151]-nant  purpose  of  plaguing  your  debtor,  made  your  claim  in  this 
country.  I  wish  to  be  undeistood  clearly  upon  this  point,  that  this  is  the  utmost 
extent,  to  which  my  judgment  goes  upon  the  subject.  When  this  subject  was 
introduced  into  the  House  of  Lords,  I  had  occasion  to  give  my  opinion  upon  it  there, 
but  more  particularly  in  private,  to  those  who  brought  in  the  bill,  with  the  clearest 
motives  in  the  world,  with  a  great  deal  of  public  spirit  and  public  wisdom  :  although 
other  motives  arose,  which  rendered  that  project  indiscreet  and  impolitic,  and  con- 
sequently it  was  not  carried  into  execution  as  a  legislative  Act,  yet  then  and  at  all 
times  it  has  constantly  struck  me  with  wonder,  that  principles  such  as  I  have  just 
stated,  should  not  have  baen  regarded,  from  the  moraont  the  question  arose  as  fit  to 
be  tried  in  Courts  of  Justice,  for  the  purpose  of  bringing  these  demands  to  what 
I  think  is  their  proper  test.  I  am  therefore  clearly  of  opinion,  that  provided  a  case 
is  made,  by  which  it  appears,  that  there  is  in  the  hands  of  a  creditor  either  possession 
of  the  estate  in  fact,  or  the  clear  means  of  effecting  that  possession,  he  ought  to  be 
called  on  so  to  do,  or  at  least  the  Court  should  interpose.  When  I  have  stated  that 
to  be  my  opinion,  I  confess  that  thinking  much  of  the  case  of  Houh/ikh  v.  Mist,  I  do 
not  know  exactly,  how  to  reconcile  the  decision  of  that  case  with  the  principles  I  have 
now  laid  down.  The  only  way  I  have  to  deal  with  it,  is  to  avoid  it.  From  the  book 
nothing  more  appears,  but  that  a  bill  was  filed  by  the  debtor,  stating  that  he  had  been 
one  of  the  directors  of  the  Suiith  Sea  Company  ;  that  by  an  Act  of  Parliament,  his 
whole  fortune  had  been  confiscated,  and  therefore  an  absolute  disability  of  paying  his 
debts  had  been  incurred;  that  it  was  contrary  to  reason,  and  natural  justice,  that  he 
should  be  called  on  to  pay  his  debts,  under  the  circumstances  of  such  an  Act  of 
Parliament.  No  more  is  stated  upon  the  subject,  yet  it  is  clear,  that  the  debts  of 
these  directors  were  capable  of  being  paid  out  of  the  fund  :  it  also  appears,  by  a 
memorandum  which  is  added  to  the  bottom  of  that  case,  that  by  compromise,  the 
debt  was  directed  to  be  paid,  out  of  that  part  of  the  fund,  which  by  some  regulation 
of  the  Act,  appears  to  have  been  given  to  the  private  persons  of  the  directors  them- 
selves. If  there  were  a  duubt  about  that,  or  if  ray  opinion  turned  upon  it,  it  should 
be  a  little  more  iinpiired  into  ;  but  I  collect,  that  beyond  the  |)ayment  of  the  debts, 
and  [152]  the  confiscation,  there  was  a  personal  allowance  made  to  those  who  suffered. 
Stating  the  case  in  that  maimer,  thus  much  seems  fairly  to  be  inferred  from  it,  namely, 
that  it  did  not  occur  at  that  time  to  insist,  that  the  debt  should  not  be  paid  out  of 
the  fund,  which  was  the  personal  fund  of  the  delinquent ;  and  which,  according  to 
my  principles,  ought  to  have  been  the  last  fund  appropriated  to  the  payment  of  the 
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debts.  I  wonder  much  at  that,  and  it  brings  the  case  less  to  apply,  because  under 
such  an  Act  passed  in  this  country,  an  Act  of  partial  confiscation,  qualified  in  the 
manner  in  which  it  was,  Houlditch  bad  as  good  a  right  to  insist  upon  being  relieved 
of  that  debt,  out  of  the  fund,  as  any  other  man  :  he  did  not  lose  all  his  rights  as  a 
citizen  :  all  he  lost,  was  the  fund  that  was  confiscated.  There  must  therefore  have 
been  a  great  deal  more  in  that  cause,  than  appears  upon  the  report ;  for  it  seems 
impossible  to  imagine,  that  the  debt  was  not  to  be  forthcoming  in  some  manner,  or 
other,  out  of  the  fund,  and  if  there  were  allowances  made,  to  say  that  the  justice  of 
the  case  was  satisfied,  by  making  those  allowances  liable  to  those  debts.  Houlditch 
was  not  in  the  miserable  situation  in  which  these  people  are,  deprived  of  all  their 
rights.  I  do  not  therefore  know  how  to  apply  that  case  to  the  present ;  but  I  retain 
the  opinion  I  gave  before,  namely,  that  a  creditor  will  be  bound  by  an  application 
to  this  Court,  to  use  fair  bona  fide  diligence,  in  order  to  make  the  most  of 
his  debtor's  estate,  in  the  place  where  the  law  of  the  country  has  applied 
that  estate  to  the  payment  of  his  debts.  I  do  not  think  that  this  law  of 
Georgia  meant  any  mercy  to  the  debtors  ;  the  provision  was  that  of  pure  policy.  But 
whatever  the  object,  and  intent  of  the  law  might  be,  I  am  clearly  of  opinion,  that 
natural  justice  requires,  we  should  see  the  utmost  made  that  can  be  made  of  that 
matter.  Now  what  does  this  case  amount  to  ?  This  is  a  debt,  as  it  comes  before  us,  sued 
by  the  administrator  of  Brewton,  who  has  claimed  and  obtained  letters  of  administra- 
tion, upon  a  double  right.  He  has  stated,  and  it  is  recorded  in  the  letters  of  adminis- 
tration that  he  is  a  creditor  of  Brewton's  to  the  amount  of  14001. ;  he  is  also  stated 
to  be  the  attorney  of  the  executor  of  Brewton,  and  in  that  right  entitled  to  the 
probate;  he  could  not  gain  the  probate  as  a  creditor,  without  the  renunciation  of  the 
executor,  he  was  therefore  obliged  to  take  it  up,  as  a  temporary  administration,  subject 
to  the  general  right  of  the  exe-[153]-cutnr  to  come  in  for  a  general  representation  of 
all  the  effects  of  the  testator.  That  executor,  therefore,  is  the  person  who  is  generally 
interested  in,  and  entitled  to  all  the  testator's  effects  ;  the  administrator  is  only  entitled 
to  the  temporary  interest.  In  this  situation,  he  brings  his  action  at  law.  The  bill 
has  been  filed  against  him,  and  also  against  the  executor  himself,  in  whom  the  principal 
representation  of  the  testator's  estate  is  vested  :  (it  cannot  indeed  so  be  in  our  con- 
templation, till  the  probate  of  the  will  is  effectually  granted  to  him,  but  substantially 
it  resides  with  hira).  This  bill  is  therefore  brought  against  them,  1st,  in  respect  of 
the  formal  title  of  the  plaintiff  at  law  :  2dly,  in  respect  of  the  substantial  title  of  the 
executor,  who  has  a  right  to  make  it  available,  whenever  he  thinks  proper.  In  the 
course  of  this  action  all  the  passages  have  intervened  which  have  been  mentioned,  and 
which,  whether  they  arose  from  the  uncertainty  that  belonged  to  a  new  case,  from  the 
difficulty  the  parties  had,  in  procuring  advice,  in  proceeding  upon  certain  advice,  or  in 
their  choice  of  remedies  which  the  speculations  of  those  they  consulted,  thought 
proper  to  offer  them,  have  been  attended  with  these  positive  mischiefs  ;  that  a  man 
who  has  a  clear  demand,  has  been  delayed  for  three  or  four  years  together,  by  various 
shifts  in  the  Courts  of  Law ;  and  at  length  a  bill  in  equity  is  filed,  to  restrain  his 
proceeding  there  at  all.  In  order  to  make  a  good  and  effectual  bar  in  equity  to  a 
demand  at  law,  it  will  be  necessary  to  shew,  that  the  estate  of  Sir  James  Wright  con 
fiscated  in  America,  was  of  greater  value,  not  oidy  than  the  sum  now  in  question,  but 
than  all  sums  claimed  upon  that  estate,  consequently  that  there  was  a  fund  sufficient 
to  have  paid  the  whole  ;  for  if  it  should  turn  out  to  be  a  defective  fund,  and  capable 
of  satisfying  the  debt  but  in  part,  it  can  only  operate  as  a  discharge  pro  tanto.  In 
the  second  place,  it  must  be  shewn,  that  by  the  justice  to  be  obtained  in  that  country, 
this  demand  was  competently  made  ;  for  let  what  will  be  the  faults  of  their  judicature, 
I  can  hear  no  complaints  of  them  :  I  must  understand  them  to  be  deciding  according 
to  the  laws  of  that  country,  whatever  my  private  opinion  may  be:  and  therefore  if  a 
foimal  and  final  decision  had  been  obtained,  by  which  it  became  impossible  to  have 
obtained  a  shilling  of  the  whole  of  that  demand,  that  would  likewise  be  a  sufficient 
answer;  for  the  bill  proceeds  upon  the  idea,  that  the  fund  was  complete,  and  that  it 
is  still  available  ;  or,  if  not  so,  that  it  has  been  owing  [154]  to  the  conduct  of  the 
other  party.  I  agree  that  as  this  case  is  circumstanced,  if  you  had  come  recently, 
you  might  have  stated  all  the  actual  circumstances  of  Sir  James  Wright,  all  that  you 
know  of  the  proceedings  that  have  obtained  in  America,  and  the  probable  evidence  of 
them :  upon  that,  it  would  have  been  competent  for  the  Court  to  have  taken  the  step 
now  demanded,  which  is  an  injunction  ;  till  the  answer  of  Pinkney  came  in.     But  I 


92  KILGOUR   r.  FINLYSON  1  H.  BL.  155. 

confess  after  making  all  allowances  for  the  circumstances  that  have  been  pleaded,  I 
think  it  tends  to  a  dangerous  example,  to  say  that  a  pait.y  who  is  sued  in  1784,  or 
1785,  should  come  in  1788,  to  ask  for  the  answer  from  the  party  abroad,  instead  of 
applying  for  it  before,  which  he  ought  to  have  done.  He  should  have  made  a  proper 
application  by  affidavit,  and  then  the  action  would  have  been  stopped,  till  the  answer 
of  the  party  abroad  came  in.  But  considering  he  has  8tai<l  so  long  before  any 
apjjlication  was  made,  I  have  great  doubts  about  stopping  this  action  upon  any  other 
terms,  than  upon  bringing  the  debt  into  Court. 

Master  of  the  Rolls,  Sir  Lloyd  Kenyon. — Upon  the  general  points  of  the  case, 
I  cannot  hope  to  add  to  what  my  Lord  Chancellor  has  said  ;  I  can  only  express  my 
full  concurrence  with  every  part  of  what  has  fallen  from  his  Lordship.  The  great 
point  will  be  discussed,  when  the  whole  is  before  the  Court  upon  the  coming  in  of 
Pinkney's  answer.  It  is  in  vain  to  say,  the  cause  does  not  stand  precisely  upon  the 
grounds,  upon  which  it  would  do,  if  Pinkney  were  the  plaintiff  in  the  action  at  law. 
Some  argument  has  been  used,  to  shew  that  Nutt  stands  in  his  own  independent 
situation,  suing  for  his  own  debt,  having  a  right  to  retain  if  recovered,  this  money 
from  debtors  of  an  inferior  nature.  He  comes  here  clothed  merely  (in  the  view  of 
this  Court)  with  the  character  of  the  agent  of  Pinkney,  in  order  that  he  may  put  in 
force  the  authority  with  which  Pinkney  armed  him.  He  has  obtained  another  formal, 
legal,  character,  namely,  that  of  an  administratur  here,  because  otherwise,  he  could 
not  have  proceeded  to  recover  the  debt ;  but  in  effect  he  is  still  to  be  considered  as 
the  person  litigating  on  the  part  of  Pinkney  :  when  assets  get  into  his  hands  he  will 
be  considered  as  having  them,  in  the  character,  not  of  the  administrator  of  Brewton, 
but  of  the  attorney  of  Pinkney  :  Nutt  would  not  be  entitled  to  retain,  as  Pinkney 
would,  in  case  of  a  creditor  of  equal  degree  :  then  is  it  not  essential  to  the  interest  of 
justice,  that  the  parties  should  know  from  Pinkney,  whether  he  [155]  has  proceeded 
bona  fide,  as  far  as  he  can,  to  receive  payment  of  this  demand  out  of  that  fund,  which 
ought  to  be  the  primary  fund  to  discharge  it,  or  indeed,  whether  he  has  not  actually 
obtained  jjayment?  For  the  bill  suggests,  that  he  has,  or  might  have  obtained  pay- 
ment; now  it  is  essential  that  these  facts  should  be  known  from  the  only  person  who 
knows  what  they  are.  I  am  therufore  clearly  of  opinion,  that  the  injunction  ought  to 
be  granted  ;  whether  upon  the  condition  of  bringing  in  the  money,  or  not,  depends 
upon  the  circumstances  of  the  argument  which  impute  laches  to  Sir  James  Wright's 
executors.  They  ought  to  have  taken  the  earliest  methods,  in  order  to  repel  this 
demand  ;  Init  as  they  have  kept  the  party  at  arm's  length,  by  using  tlelays,  I  think 
the  terms  my  Lord  Chancellor  has  imposed,  are  fit  to  be  imposed  upon  them ;  namely 
that  they  should  bring  the  money  into  Court  {ay. 


KiLGOUR  against  Finlyson,  Galbre.vth,  and  Hakpek.     Wednesday, 

Feb.  11th,  1789. 

[Eefeired  to,  JFalson  v.  Woodman,  1875,  L.  R.  20  Eq.  731.] 

On  the  dissolution  of  a  partnership  between  A.  B.  and  C.  a  power  given  to  A.  to 
receive  all  debts  owing  to,  and  pay  those  owing  from  the  late  partnership,  does  not 
authorize  him  to  indorse  a  bill  of  exchange  in  the  name  of  the  partnership,  though 
drawn  by  him  in  that  name,  and  accepted  by  a  debtor  of  the  partnership,  after  the 
dissolution  :  so  that  the  indorsee  cannot  maintain  an  action  on  the  bill  against  A. 
B.  and  C.  as  partners  (o)^.  Neither  can  such  indorsee  maintain  an  action  against 
them  for  money  paid  to  the  use  of  the  partnership,  though  in  point  of  fact  the 
money  raised  by  discounting  a  note  which  he  had  given  (in  discounting  the  bill,)  be 
applied  by  A.  to  the  payment  of  a  debt  due  from  the  pirtnership  (6). 

Indorsee  against  the  ostensible  indorsers,  who  also  appeared  to  be  the  drawers  of 

{ay  Pinkney's  answer  afterwards  came  in,  but  contained  nothing  to  induce  the 
Court  to  order  the  injunction  to  be  dissolved. 

(a)-  \_lFri(jhtson  v.  Pullan,  1  Stark,  N.  P.  C.  375.  Henderson  v.  Wild,  2  Camp. 
N.  P.  C.  561.     Lord  Galway  v.  Mathew,  10  East,  264.] 

(6)  [Emly  v.  Lye,  15  East,  7.] 
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a  bill  of  exchange.  Money  paid,  money  had  and  received,  account  stated.  Verdict 
for  the  plaintiff. 

The  circumstances  of  this  case  were  as  follow  : 

The  plaintiff  was  a  warehouseman  and  factor,  the  defendants  were  also  warehouse- 
men and  factors  in  partnership  from  Midsummer  178.5,  to  the  28th  of  July  1787, 
when  the  partnership  was  dissolved,  and  notice  of  the  dissolution  given  in  the  Gazette 
as  under  : 

"  Notice  is  hereby  given,  that  the  copartnership  between  Thomas  Finlyson,  Thomas 
Galbreath,  and  Henry  William  Harper,  of  Bow  Church- Yard,  warehousemen,  under 
the  firm  of  Finlyson,  Galbreath  and  Harper,  and  also  at  Glasgow  under  the  firm  of 
Henry  William  Harper  and  Company,  was  by  mutual  consent  dissolved  this  day  ;  all 
demands  upon  the  [156]  above  firm  will  be  paid  by  Thomas  Finlyson  of  Bow  Church- 
Yard,  who  is  impowered  to  receive  and  discharge  all  debts  due  to  the  said  copart- 
nership. 

"  Witness  our  hands,  this  28th  day  of  July  1787. 

"  Thojias  Finlyson. 

"Thomas  Galbreath. 

"Henry  William  Harper." 

At  the  time  of  the  above  dissolution,  one  Scott  was  indebted  to  the  partnership  in 
7581.  and  the  partnership  indebted  to  Sterling  Douglas  and  Co.  in  8901.  On  the  21st 
of  September  1787  Finlyson  drew  the  bill  in  question  in  the  name  of  the  late  partner- 
ship on  Scott,  payable  on  the  23d  of  November  following,  for  3041.  2s.  which  Scott 
accepted.  On  the  9th  of  October,  Finlyson  indorsed  it,  in  the  name  of  the  partner 
ship,  to  the  plaintiff,  who  discounted  it,  by  giving  his  own  promissory  note,  for  3041. 
3s.  6il.  payable  on  the  25th  of  November,  (the  difference  of  Is.  6d.  being  on  account 
of  the  note  being  due  two  days  later  than  the  bill).  This  note  of  the  plaintiff's  was 
indorsed  by  Finlyson  to  Sterling  Douglas  and  Co.  who  discounted  it,  and  received  the 
money  had  and  advanced  by  so  discounting  the  note,  back  again  from  Firdyson,  in 
part  of  payment  of  the  debt  owing  to  them  from  the  partnership.  When  the  note 
became  due,  the  plaintiff  paid  it  to  Sterling  Douglas  and  Co.  Two  days  before  Scott's 
bill  became  due,  Fuilyson  took  it  up,  and  gave  in  lien  of  it  another  bill  to  the  plaintiff, 
accepted  by  Lee,  Strachan  and  Co.  but  did  not  take  back  Scott's  bill.  Afterwards 
Lee,  Strachan  and  Co.'s  bill  not  being  paid,  and  Finlyson  having  become  a  bankrupt, 
the  plaintiff  brought  this  action  against  all  the  partners,  on  Scott's  bill,  which  remained 
in  his  hands,  and  obtair)ed  a  verdict. 

A  rule  being  granted  to  shew  cause  why  this  verdict  should  not  be  set  aside,  and 
a  new  trial  granted, 

Adair  and  Bond,  Serjts.,  shewed  cause.  They  acknowledged  that  the  action  on 
the  bill  could  not  be  supported,  but  contended  that  the  plaintiff  was  intitled  to  retain 
his  verdict,  having  paid  money  to  the  use  of  the  defendants,  at  the  special  instance 
and  request  of  a  person  authorized  by  them  to  receive  and  pay  their  debts. 

Le  Blanc  and  Lawrence,  Serjts.,  for  the  rule  argued,  that  it  ought  to  have  been 
shewn,  that  the  money  was  actually  paid,  [157]  in  discharge  of  a  partnership  debt ; 
if  it  were  paid,  when  Finlyson  had  no  right  to  pledge  the  credit  of  the  partnership, 
it  was  not  paid  to  the  use  of  the  partnership.  But  admitting  that  it  was  paid  for  a 
partnership  debt,  yet  being  paid  without  the  knowledge  and  request  of  the  defendants 
it  could  not  be  sufficient  to  raise  an  assumpsit.  Finlyson  had  no  authority  to  borrow 
money  to  pay  their  debt,  or  to  contract  for  them  without  their  consent.  This  case 
must  be  considered  as  already  decided  by  Lord  Kenyon  in  the  King's  Bench  (a). 

Adair  replied,  that  in  the  case  cited,  it  was  only  holden  that  an  action  could  not 
be  maintained  on  the  bill  of  exchange.  The  reason  of  which  was,  that  the  bill  being 
negotiable,  and  going  into  the  hands  of  persons  who  might  not  know  the  consideration 
for  which  it  was  given,  must  be  binding  when  given,  or  not  at  all.  The  authority  of 
the  drawer  must  be  independent  of  any  application  of  the  money.  But  no  such 
inconvenience   could  arise    from   the  action   for  money  paid.       It  is  admitted  that 

(ft)  In  a  case  between  the  Bank  of  England  plaintiffs  and  the  same  defendants,  in 
which  the  circumstances  were  the  same  as  the  present;  there  was  a  demurrer  to  the 
evidence,  which  was  not  argued  in  Court,  but  Lord  Konyon  at  the  trial  gave  it  as 
bis  opinion,  that  the  action  on  the  bill  could  not  be  maintained. 
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Finlyson  paid  the  money  of  the  plaintiff  in  discharge  of  a  partnership  debt ;  he  had 
fnll  authority  from  the  other  defendants  to  receive  ;iiu)  pay  ;  he  therefore  applied 
to  the  plaintift'  for  his  note,  at  their  special  instance  and  request. 

Lord  LouGnnoiiouGH. — I  was  of  opinion  at  the  trial,  that  there  was  an  equity 
in  favour  of  the  plaintiff,  the  money  arising  from  his  note  being  de  facto  applied  for 
the  benefit  of  the  partnership,  and  the  authority  from  the  other  partners  giving  him 
power  to  discharge  their  debts.  But  I  am  now  convinced  that  I  was  mistaken. 
Consider  the  nature  of  this  transaction  :  Finlyson  applies  to  Kilgour  to  discount  the 
bill  accepted  by  Scott,  and  in  part  of  the  discount  takes  a  promissory  note  from  him  ; 
Kilgour,  before  Scott's  bill  became  due,  changes  it  with  Finlyson  for  another,  accepted 
by  Lee,  Strachan  and  Co.,  returns  that,  and  takes  Scott's  bill  back  again.  Now  all 
this  was  carried  on  without  any  idea  of  the  former  partners  being  bound  by  it.  On 
the  10th  of  October,  long  before  the  plaintiff's  note  was  duo,  the  defendant  applied 
to  Sterling  Douglas  and  Co.  to  discount  it,  who  accordingly  did  discount  it,  but 
received  the  [158]  money  back  again  in  part  payment  of  their  debt  owing  from 
the  partnership.  When  this  note  became  due,  the  plaintiff  paid  it  to  Sterling 
Douglas  and  Co.  but  at  that  time  no  debt  was  owing  to  them  from  the  partnership ; 
the  payment  therefore  of  the  plaintiff  was  not  a  payment  to  the  use  of  the  partner- 
ship. Though  the  money  raised  by  discounting  his  note  before  it  was  due,  was  in 
fact  paid  in  discharge  of  a  partnership  debt,  yet  he  cannot  follow  the  money  through 
all  the  applications  of  it  made  by  Finlyson. 

Heath  and  Wilson  (Mr.  Justice  Gould  being  absent),  Justices,  of  the  same  opinion. 

Rule  absolute  for  a  new  trial. 

Shiells  and  Thorne,  Assignees  of   Goodwin,  a    Bankrupt,  ar/ainsl   Br.ACKBURNE. 

Thursday,  Feb.  12th,  1789. 

A.  a  general  merchant  undertakes  voluntatily  and  without  reward,  to  enter  a  parcel 
of  goods  of  B.  together  with  a  parcel  of  his  own  of  the  sirae  sort,  at  the  Custom- 
House  for  exportation,  but  makes  the  entry  undei-  a  wrong  denomination,  whereby 
both  parcels  are  seized.  A.  (having  taken  the  same  care  of  the  goods  of  B.  as 
of  his  own,  not  having  received  anv  reward,  and  not  being  of  a  profession  or  employ- 
ment which  necessarily  implied  skill  in  what  he  had  undertaken)  is  not  liable  to  an 
action  for  the  loss  occasioned  to  B.(a). 

The  material  facts  of  this  case  were  as  follow.  The  defendant  who  was  a  general 
merchant,  in  London,  having  received  orders  fiom  his  correspondent  in  Madeira  to 
send  thither  a  quantity  of  leather  cut  out  for  shoes  and  l)00ts,  employed  Goodwin 
the  bankrupt,  who  was  a  shoemaker,  to  execute  the  order.  Goodwin  accordingly 
prepared  the  leather  for  the  defendant,  packed  it  in  a  case  for  exportation,  and  at  the 
same  time  prepared  another  parcel  of  the  same  kind  of  leather,  on  his  own  account, 
which  he  packed  in  a  separate  case,  to  be  sent  to  Madeira  on  a  venture,  requesting 
the  recommendation  of  the  defendant  to  his  correspondents  in  the  sale  of  it.  The 
two  cases  were  sent  to  the  defendant's  house,  with  bills  of  parcels,  and  he,  in  order 
to  save  the  expense  and  trouble  of  a  separate  entry  at  the  Custom-House,  voluntarily 
and  without  any  compensation,  by  agreement  with  Goodwin,  made  one  entry  of  both 
the  cases,  but  did  it  under  the  denomination  of  wrought  leather,  instead  of  dressed 
leather,  which  it  ought  to  have  been.  In  consequence  of  this  mistake  in  the  entry, 
the  two  cases  were  seized,  and  this  action  was  brought  by  the  assignees  of  Goodwin 
to  recover  the  value  of  the  leather,  which  he  had  prepii  ed  to  export  on  his  own  account. 
The  declaration  stated,  that  the  bankrupt  before  his  bankruptcy  was  possessed  of  a 
quantity  of  leather,  which  he  [159]  designed  to  export  to  the  island  of  Madeira,  for 

(a)  [As  to  the  degree  of  negligence  which  will  render  a  gratuitous  bailee  liable, 
see  Rooth  v.  JVikon,  1  B.  &  A.  59.  Nehon  v.  Mackintosh,  1  Stark,  N.  P.  C.  237. 
Dartnell  v.  Hoioard,  4  B.  &  C.  350,  in  which  latter  case  it  was  held  that  a  retainer  to 
lay  out  a  sum  of  money  in  the  purchase  of  an  annuity  without  a  reward,  will  not 
render  the  defendant  liable  for  taking  an  insufficient  secnrity  :  see  JFhitehead  v.  Greetham, 
2  Bingh.  464.  Where  it  is  stated  that  the  defendant  was  retained  as  an  attorney  a 
i-fwaiil  need  not  be  alleged  "for  the  Court  will  take  judicial  notice  that  he  will  not 
act  without  reward."     Bourne  v.  Diggles,  2  Chitty's  Rep.  311.] 


1  H.  BL.  160. 


SHIELLS    V,  BLACKBURNE  95 


which  purpose  it  was  necess  ary  that  a  proper  entry  of  it  should  he  made  at  the 
Custoin-House  ;  that  the  defe  iidant  in  consideration  that  the  bankrupt  would  permit 
him  to  enter  the  said  leather  at  the  Custom-House,  undertook  to  enter  it  under  a 
right  denomiaation  ;  that  the  bankrupt  confiding  in  the  undertaking  of  the  defendant, 
did  permit  him  to  enter  it  at  t  he  Custom-House  for  exportation  :  that  the  defendant 
did  not  enter  it  under  a  right  denomination,  but,  on  the  contrary,  made  an  entry  of 
it  under  a  wrong  denomination,  of  wrought  leather,  in  order  improperly  to  obtain  a 
bounty  (a)  thereon  ;  by  means  of  which  wrong  entry,  the  leather  became  liable  to  be 
seized,  and  was  seized  and  forfeited  to  the  King.  2d.  Count  goods  sold  and 
delivered.     3d.  Quantum  meruit.     Plea  general  issue,  verdict  for  the  plaintiff. 

A  rule  was  obtained  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  new  trial  granted,  on  the  ground  that  the  defendant  not  professing  the  business  of 
entering  goods  at  the  Custom-House,  having  undertaken  to  enter  those  in  question 
without  reward,  and  having  taken  the  same  care  of  them  as  of  his  own,  was  not 
liable  for  the  loss. 

Adair,  Serjt.,  shewed  cause,  contending,  that  as  the  bills  of  parcels  were  left  at 
the  defendant's  house,  he  must  have  known  the  proper  denomination  of  the  goods. 
It  was  no  excuse  for  him,  that  he  lost  some  of  his  own  goods  by  the  same  mistake 
ill  the  entry  ;  for  though  a  bailee  of  goods  may,  if  he  pleases,  throw  away  his  own, 
yet  he  has  no  right  to  do  so  with  those  of  another.  Having,  by  gross  negligence, 
lost  the  property  of  another,  committed  to  his  care,  he  is  not  exculpated  by  having 
lost  his  own  property  by  the  same  negligence.  Though  in  this  case  perhaps  there 
was  no  intention  to  cheat  the  revenue,  yet  the  tendency  of  it  was  to  gain  a  drawback 
on  exportation  ;  whatever  might  be  the  intent,  the  effect  was  the  same.  The  defen- 
dant was  not  a  mere  depositary,  but  undertook  to  perform  a  specific  act.  Though 
an  action  might  not  lie  for  nonfeasance,  it  clearly  would  for  a  misfeasance.  This  is 
agreeable  to  Lord  Holt's  doctrine  in  the  case  of  Coggs  v.  Bernard  (2  Lord  Raym.  909), 
and  answers  [160]  to  the  mandatum  of  the  Roman  law,  recognized  in  the  sixth 
division  of  bailments,  though  somewhat  improperly  termed  a  commissioTi,  which  in 
common  acceptation  implies  hire  or  reward.  Admitting  that  a  bailor  is  not  entitled 
to  recover  for  a  loss,  occasioned  by  his  own  folly  in  employing  an  unskilful  person, 
where  technical  knowledge  is  required,  yet  here  the  defendant  was  a  general  merchant, 
used  to  exportation,  and  was  to  be  presumed  to  know  the  proper  duties  payable  at 
the  Custom-House.  In  Jones'  Law  of  Bailments,  120,  it  is  said  conformably  to  Lord 
Holt's  rule,  that  "  a  mandatary  to  perform  a  work,  is  bound  to  use  a  degree  of 
diligence  adequate  to  the  performance  of  it." 

Lawrence,  Serjt.,  contr^.  The  question  is,  how  far  the  undertaking  of  the  defendant 
extended?  Goodwin,  the  bankiupt,  having  goods  to  export,  the  defendant  voluntarily 
offered  to  enter  them  at  the  Custom-House.  Here  the  implied  contract  was  the  point 
to  be  considered.  In  Coggs  v.  Bernard,  special  care  was  required  in  removing  a  cask 
of  brandy  ;  in  that  case  Mr.  Justice  Powell  held  that  the  special  undertaking  of  the 
party  was  the  gist  of  the  action.  Here  the  undertaking  of  the  defendant  was  only  to 
take  the  same  care  of  the  plaintiff's  goods  as  of  his  own  :  no  more  can  be  implied. 
Jones,  in  his  Essay  on  Bailments  (page  10)  says,  "If  the  bailor  oidy  receive  benefit,  or 
convenience  from  the  bailment,  it  would  be  hard  and  unjust  to  require  any  particular 
trouble  from  the  bailee,  who  ought  not  to  be  molested  unnecessarily  for  his  obliging 
conduct.  If  more,  therefore,  than  good  faith,  were  exacted  from  such  a  person,  that 
is,  if  he  were  to  be  made  answerable  for  less  than  gross  neglect,  few  men,  after  one  or 
two  examples,  would  accept  goods  on  such  terms,  and  social  comfort  would  be  propor- 
tionably  impaired."  It  is  said  in  Paley's  Principles  of  Moral  and  Political  Philosophy 
(page  144),  that  "whoever  undertakes  another  man's  business,  makes  it  his  own,  that 
is,  promises  to  employ  upon  it  the  same  care,  attention  and  diligence,  that  he  would 
do  if  it  were  actually  his  own,  for  he  knows  that  the  business  was  committed  to  him 
with  that  expectation,  and  with  no  more  than  this."  Lord  Holt's  reasons  in  Coggs  v. 
Bernard,  for  making  a  mandatary  liable,  do  not  apply  to  this  case ;  those  are,  that 
"  in  such  a  case  a  neglect  is  a  deceit  to  the  bailor ;  for  [161]  when  he  trusts  the  bailee 
upon  his  undertaking  to  be  careful,  he  has  put  a  fraud  upon  the  plaintiff  by  being 

(a)  By  Stat.  12  Ann.  stat.  2,  c.  9,  s.  64,  a  drawback  is  allowed  of  three  half-pence 
on  every  pound  weight  of  leather  exported,  which  shall  be  manufactured  and  actually 
made  into  goods  and  wares.     Made  perpetual  by  3  Geo.  1,  c.  7. 
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negligent,  his  pretence  of  care  being  the  persuasion  that  induced  the  plaintiff  to  trust 
him  ;  and  a  breach  of  trust  unclei  taken  voluntarily  will  be  good  ground  of  an  action." 
Where  .a  person  professes  himself  to  be  of  a  certain  business,  trade  or  profession,  and 
undertakes  to  perform  an  act  wliich  relates  to  his  particular  employment,  there  an 
extraordinary  degree  of  skill  and  diligence  is  required  from  him  ;  but  where  his  under- 
taking is  merely  to  take  the  same  caie  of  the  concerns  of  another  as  of  his  own,  no 
more  can  be  expected  from  him.  Puff.  lib.  5,  c.  4,  s.  3,  Moore  v.  Morgue,  Cowp.  480,  (a)> 
in  which  Lord  Mansfield's  direction  to  the  jury  is  in  favour  of  the  present  defendant. 

Adair  replied,  that  Lord  Mansfield's  doctrine  in  Moore  v.  Morgue,  was  not  applicable 
to  the  present  case,  because  the  entering  goods  under  a  false  denomiuatioii  was  gross 
negligence. 

Heath,  J.  (Mr.  Justice  Gould  was  absent). — The  defendant  in  this  case  was  not 
guilty  either  of  gross  negligence  or  fraud  ;  he  acted  bona  fide.  If  a  man  applies  to  a 
surgeon  to  attend  him  in  a  disorder,  for  a  reward,  and  the  surgeon  treats  him 
improperly,  there  is  gross  negligence,  and  the  surgeon  is  liable  to  an  action  (c) ;  the 
surgeon  would  also  be  liable  for  such  negligence,  if  he  undertook  gratis  to  attend  a 
sick  person,  because  his  situation  implies  skill  in  surgery  ;  but  if  the  patient  applies  to 
a  man  of  a  different  employment  or  occupation  for  his  gratuitous  assistance,  who  either 
does  not  exert  all  his  skill,  or  administers  improper  remedies  to  the  best  of  his  ability, 
such  person  is  not  liable.  It  would  be  attended  with  injurious  consequences,  if  a 
gratuitous  undertaking  of  this  sort  should  subject  the  person  who  made  it,  and  who 
acted  to  the  best  of  his  knowledge,  to  an  action. 

Wilson,  J. — Where  moTiey  has  been  paid  for  the  performance  of  certain  acts,  the 
person  receiving  it  is,  by  law,  answerable  for  any  degree  of  neglect  on  his  part  ;  the 
payment  of  money  being  a  sort  of  insurance  for  the  due  performing  uf  what  he  has 
undertaken  ;  and  this  rule  has  few  exceptions.  But  where  the  undertaking  is  gratuitous, 
and  the  part  has  acted  bona  fide,  it  is  not  consistent  either  with  the  spirit  or  policy  of 
the  law  to  make  him  liable  to  an  action.  Here  Goodwin  wanted  to  dis  [162]-pose  of 
his  goods,  which  the  defendant  entered  together  with  his  own,  without  any  reward. 
Could  he  be  understood  to  be  answerable  for  more  care  than  he  took  of  his  own  goods  ! 
There  was  no  suspicion  of  any  frau  lulent  design.  A  wrong  entry  at  the  Custom-House 
cannot  be  considered  as  gross  negligence,  when,  from  the  variety  of  laws  relating  to 
the  Customs,  reliance  must  be  placed  on  the  clerks  in  the  offices.  It  happened,  indeed, 
not  long  since,  that  a  man,  designing  to  export  wool  under  the  late  Act  (28  Geo.  3, 
c.  38),  applied  to  a  cleik  in  the  Custom-Honse  to  make  a  proper  entry  of  it,  who,  not 
understiuuliiig  the  Act  of  Parliament,  entered  it  wrong,  and  the  goods  were  seized: 
when  therefore  such  cases  happen,  it  is  too  much  to  infer  gross  negligence  from  the 
mistake  which  the  defendant  committed. 

Lord  Loughborough. — I  agree  with  Sir  William  Jones,  that  where  a  bailee 
undertakes  to  perform  a  gratuitous  act,  from  which  the  bailor  alone  is  to  receive 
benefit,  there  the  bailee  is  only  liable  for  gross  negligence  ;  but  if  a  man  gratuitously 
undertakes  to  do  a  thing  to  the  best  of  his  skill,  where  his  situation  or  profession  is 
such  as  to  imply  skill,  an  omission  of  that  skill  is  imputable  to  him  as  gross  negligence. 
If  in  this  case  a  ship-broker,  or  a  clerk  in  the  Custom  House,  had  undertaken  to  enter 
the  goods,  a  wrong  entry  would  in  them  be  gross  negligence,  because  their  situation 
and  employment  necessarily  imply  a  competent  degree  of  knowledge  in  making  such 
entries  ;  but  when  an  application,  under  the  circumstances  of  this  case,  is  made  to  a 
general  merchant  to  make  an  entry  at  the  Custom-House,  such  a  mistake  as  this  is 
not  to  be  imputed  to  him  as  gross  negligence. 

Rule  absolute  for  a  new  trial. 

Wyvill,  Clerk,  against  Shepherd.     Thursday,  Feb.   12th,  1789. 

In  an  action  for  an  amercement  in  a  court  leet,  if  the  declaration  state  the  court  to 
have  been  holdeu  before  the  steward  of  the  manor,  and  the  evidence  proves  it  to 
have  been  holden  before  the  deputy  steward,  it  is  a  material  variance  (o)'-. 

Debt  for  an  amercement  of  a  court  leet.     The  declaration  stated  the  amercement 

(a)'  This  case  was  mentioned  by  Mr.  Justice  Wilson,  when  the  rule  to  shew  cause 
was  granted. 

(i)  [Seare  v.  Prentice,  8  East,  348.]       {a)-  [But  see  Draper  v.  Garrett,  2  B.  &  C.  2.] 
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to  have  been  affeered  at  a  court  holden  before  the  steward  of  the  manor  ;  but  it 
appeared  in  evidence  that  the  court  was  really  holden  before  the  deputy  steward,  who 
was  appointed  by  letter  of  attorney  from  the  steward. 

Mr.  Justice  Grose,  who  tried  the  cause,  thought  this  was  a  fatal  variance,  and 
therefore  nonsuited  the  plaintiff. 

[163]  A  rule  was  obtained  to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  granted,  against  which  in  Michaelmas  teim  last 

Lawrence,  Serjt.,  shewed  cause.  He  allowed  that  a  trifling  variance  would  not 
vitiate  where  the  substance  of  the  allegation  was  proved  ;  as  where  a  declaration  {by 
was  for  maliciously  indicting  at  the  General  Quarter  Sessions,  and  it  was  proved  to 
have  been  at  the  General  Sessions,  the  word  quarter  was  held  to  be  surplusage.  But 
he  contended  that  this  was  a  material  variance  ;  a  custom  for  a  lord  to  hold  courts  before 
his  steward  not  extending  to  the  steward's  appointing  a  deputy.  The  office  of  steward 
of  a  leet  was  judicial ;  by  the  ancient  common  law  (a),  he  had  jurisdiction  of  felonies  : 
a  deputy  then  could  not  be  appointed  without  either  an  established  usage  or  special 
authority  for  that  purpose,  such  as  corporations  and  others  exercise  by  virtue  of 
particular  grants.  4  Inst.  88.  If  the  declaration  had  stated  the  court  to  have  been 
holden  before  a  deputy,  without  shewing  an  authority  to  appoint  such  deputy,  it 
would  have  been  bad  on  demurrer.  The  case  of  Gery  v.  Wheatly{hf  proves  that  the 
Courts  consider  variances  of  this  kind  to  be  material. 

Cockell,  Serjt.,  in  behalf  of  the  rule,  urged,  that  the  court  leet  might  be  holden 
either  before  the  principal  or  deputy.  Though  the  deputy  was  not  the  same  to  every 
purpose  as  the  principal,  yet  he  was  so  in  law  as  to  holding  courts.  12  Mod.  470  & 
590.  1  Ld.  Raym.  660.  Salk.  9-5.  The  substance  of  the  question  was,  whether  the 
court  were  legally  holden.  The  matter  of  appointment  was  not  in  dispute  ;  it  was 
sufficient  if  the  person  before  whom  the  court  was  holden  was  competent  to  hold  it, 
and  the  court  itself  competent  to  amerce.  If  therefore  it  were  a  variance,  it  was  not 
a  material  one.  Cro.  Jac.  32.  Yelv.  46.  2  Blackst.  840-1050.  Term  Eep.  B.  E. 
23.3,  King  v.  Pippet,  and  the  cases  there  cited. 

The  Court  seemed  to  have  but  little  doubt  of  the  variance  being  fatal,  but  said,  as 
the  point  was  of  consequence  to  lords  [164]  of  manors,  if  the  counsel  for  the  plaintiff 
could  produce  any  farther  authoiiiies  in  support  of  the  rule,  he  should  be  heard. 

On  this  day  Cockell  said,  that  he  had  not  been  able  to  find  any  other  case  in  his 
favour,  and  therefore  the 

Rule  was  discharged. 


Brymer,  Ne'R'ton,  and  Thompson,  against  Atkins  and  White. 
Tuesday,  Feb.  12th,  1789. 

By  the  14th  section  of  the  stat.  16  Geo.  3,  c.  5,  (made  to  prohibit  all  trade  and  inter- 
course with  the  then  American  colonies,  and  since  repealed)  it  was  provided,  where 
ships,  &c.  had  been  taken  from  the  Americans,  and  condemned  as  lawful  prize  in  a 
Court  of  Admiralty,  and  the  sentence  of  condemnation  appealed  from  "execution 
of  any  sentence  so  appealed  from  as  aforesaid  should  not  be  suspended  by  reason  of 
such  appeal,  in  case  the  party  or  parties  appellate  should  give  sufficient  security,  to 
be  approved  of  by  the  Court  in  which  such  sentence  should  be  given,  to  restore  the 
ship,  &c.  concerning  which  such  sentence  should  be  pronounced,  or  the  full  value 

(5)1  2  Black.  1050. 

(a)  See  Mag.  Ch.  c.  17.— 13  Ed.  1,  c.  13.— 1  Ed.  3,  c.  17.-1  Ed.  4,  c.  2.— 11  Hen. 
7,  c.  17.— 2  Inst.  387.-3  Burr.  1860. 

{h)-  Gery  v.  Wheatly,  tried  before  Lord  Mansfield  at  Westminster,  at  the  sittings 
after  Michaelmas  term,  1777. 

Debt  for  an  amercement.  The  declaration  stated  that  the  defendant  was  summoned 
to  serve  on  the  jury  of  the  court  leet  and  court  baron,  but  the  summons  was  to  serve 
on  the  jury  of  the  court  leet  only. 

Lord  Mansfield  said,  this  was  a  matter  of  strict  law,  it  being  an  action  for  a  penalty. 
The  plaintiff  having  stated  in  his  declaration  that  the  defendant  was  summoned  to 
serve  on  the  jury  of  the  court  leet  and  court  baron,  was  bound  to  prove  that  averment, 
and  as  the  summons  did  not  prove  it,  must  be  nonsuited. 

C.  P.  IV.— 4 
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thereof,  to  the  appellant  or  appellants,  in  case  the  sentence  so  appealed  from  should 
be  reversed."  Though  the  security  taken  by  virtue  of  this  section,  in  a  Court  of 
Vice-Admiralty,  was  in  the  form  of  an  acknowledgement  of  a  debt  to  the  King,  yet 
being  taken  in  a  Court  not  of  record  was  not  a  strict  recognizance,  but  operated  as 
a  stipidation  by  the  parties  to  abide  the  decision  of  the  Court  of  Appeals.  Neither 
was  the  Court  of  Appeals  bound  by  this  section  to  interpret  the  words  "full  value" 
by  any  definite  measure,  but  had  a  discretionary  power  of  declaring  what  was  the 
"full  value,"  and  also  a  power  of  enforcing  from  the  sureties  payment  of  what  it 
had  declared  to  be  the  "full  value."  [Affirmed  in  K.  B.  on  a  writ  of  error.  Mich. 
30  Geo.  3.] 

Prohibition  to  the  Court  of  Lords  Commissioners  of  Appeals  from  the  Admiralty 
in  prize  causes. 

The  declaration  stated,  that  all  and  all  manner  of  pleas  of  and  concerning  the 
validity,  explanation,  interpretation,  construction,  or  exposition  of  the  laws  and 
statutes  of  this  realm,  and  the  cognizance  of  such  pleas,  belong  and  appertain  to  the 
lord  the  King  and  his  Royal  Crown,  and  by  the  common  law,  in  the  Courts  of  our 
said  lord  the  King  of  Record,  ought  and  have  always  been  accustomed  to  be  tried 
and  discussed,  and  not  in  any  Court  proceeding  by  any  law  differing  from  the  common 
law  of  this  realm. 

That  the  said  lord  the  King  did,  in  the  second  year  of  his  reign,  by  his  commis- 
sion nominate,  constitute,  ordain,  and  appoint,  all  and  every  of  his  Privy  Counsellors 
for  the  time  being,  and  others  therein  named,  or  any  three  or  more  of  them,  to  be  his 
commissioners  for  receiving,  hearing,  and  determining  of  appeals  from  the  said  lord 
the  King's  Courts  of  Admiralty  in  matters  of  prize. 

That  the  said  Courts  of  Admiralty,  and  the  said  Commissioners  of  Appeals  proceed 
by  some  law  differing  from  the  common  law  of  this  realm,  and  therefore  have  no 
power  or  authority,  to  try  or  discuss  the  validity,  explanation,  interpretation,  con- 
struction, or  exposition  of  any  Act  or  Acts  of  Parliament,  nor  to  expound  them  other- 
wise than  is  warranted  and  allowed  by  the  common  law  aforesaid. 

[165]  That  a  statute  was  made  in  the  sixteenth  year  of  the  reign  of  His  present 
Majesty,  to  prohibit  all  trade  and  intercourse  with  the  then  American  colonies 
(reciting  the  Act  particularly). 

That  in  the  said  statute  it  was,  among  other  things,  enacted,  that  the  execution  of 
any  sentence  so  appealed  from,  as  in  and  by  the  said  Act  is  directed,  should  not  be 
suspended  by  reason  of  such  appeal,  in  case  the  party  or  parties  appellate  should  give 
sufficient  security,  to  be  approved  of  by  the  Court  in  which  such  sentence  should  be 
given,  to  restore  the  ship,  vessel,  goods,  or  effects,  concerning  which  such  sentence 
should  be  pronounced,  or  the  full  value  thereof,  to  the  appellant  or  appellants,  in  case 
the  sentence  so  appealed  from  should  be  reversed. 

That  Hugh  Bromedge,  Esq.  commander  of  the  said  lord  the  King's  sloop  of  war, 
the  "  Savage,"  in  obedience  to  the  orders  of  Samuel  Craves,  Esq.  Commander  in  Chief 
of  His  Majesty's  ships  and  vessels  at  the  time  hereinafter  mentioned,  employed  in 
the  river  St.  Lawrence  and  along  the  coast  of  Nova  Scotia,  the  islands  of  St.  John  and 
Cape  Breton,  and  thence  to  Cape  Florida  and  the  Bahama  Islands,  being  then  and 
there  subject  to,  and  under  the  command  of  the  said  Samuel  Graves,  as  such  com- 
mander in  chief,  did,  on  the  17th  of  January,  1776,  seize  as  prize,  in  the  harbour  of 
Halifax,  in  the  province  of  Nova  Scotia  aforesaid,  a  certain  ship  or  vessel  called  the 
"  Nicholas,"  Nathaniel  Atkins,  master,  the  property  of  certain  persons  inhabitants  of 
the  said  colony  of  Massachusets  Bay. 

That  William  Nesbitt,  Esq.  His  Majesty's  Attorney-General  for  the  said  province 
of  Nova  Scotia,  for  and  on  behalf  of  the  said  lord  the  King  and  of  the  said  Hugh 
Bromedge,  did,  on  or  about  the  12th  day  of  April  in  the  said  year  1776,  institute 
a  suit  in  His  Majesty's  Court  of  Vice-Admiralty,  at  Halifax  aforesaid,  before  the 
worshipful  James  Brenton,  Esq.  Surrogate,  and  Deputy  of  the  worshipful  Jonathan 
Sewell,  Judge,  Deputy,  and  Surrogate  of  the  Court  of  Vice-Admiralty  of  the  province 
of  Neva  Scotia  and  the  maritime  parts  thereof ;  and  by  the  libel  by  him  exhibited  in 
the  said  suit  among  other  things,  did  propound,  allege,  and  declare,  that  notwith- 
standing the  said  Act  of  Parliament  of  the  sixteenth  year  of  the  reign  of  the  saiii  lord 
the  King,  the  said  Nathaniel  Atkins,  master  of  the  said  ship  called  the  "  Nicholas  " 
{Thomas  Boylston,  of  Boston,  in  the  province  of  Massachusets  Bay,  merchant,  afore- 
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said,  or  others  [166]  residing  in  the  said  province,  owners,  being  one  of  the  rebellious 
colonies  mentioned  in  the  said  Act)  had  been  trading  to  Russia  and  other  parts,  and 
there  loaded  hemp,  iron,  and  Russia  linen,  being  partly  naval  stores,  and  proceeded 
from  thence  to  Great  Britain,  and  cleared  out  for  Halifax  in  the  said  province,  under 
pretence  of  carrying  the  said  naval  stores  and  other  goods  to  some  of  the  said  rebellious 
colonies,  where  the  owners  of  the  said  ship  "Nicholas"  and  goods  resided  ;  and  the 
said  master,  with  the  said  ship  "Nicholas,"  with  her  cargo,  having  arrived  at  Halifax 
in  the  said  month  of  January,  1776,  the  said  ship  "  Nicholas"  was  there  with  her  cargo 
seized  and  detained  by  the  said  Hugh  Bromedge,  commander  of  the  ship  of  war  afore- 
said, as  being  the  property  of  persons  in  the  said  rebellious  colonies ;  and  did  thereby 
for  the  said  lord  the  King  and  the  said  Hugh  Bromedge,  pray  the  said  Court  to  take 
the  premises  in  the  said  libel  alleged,  into  consideration,  and  on  due  proof  to  proceed 
to  adjudication,  and  that  the  said  ship  and  cargo  might  be  condemned  as  forfeited  to 
the  said  lord  the  King,  and  that  the  same  might  be  delivered  over  to  the  captor, 
pursuant  and  according  to  the  directions  of  the  said  Act  of  Parliament. 

That  the  said  Nathaniel  Atkins  and  John  White  were  afterwards  duly  admitted  iu 
the  said  Court  of  Vice-Admiralty,  for  and  on  behalf  of  themselves  and  other  claimants 
of  the  said  ship  and  cargo ;  and  the  said  James  Brenton,  being  surrogate  and  deputy 
as  aforesaid,  having  deliberately  and  maturely  heard  the  parties  to  the  said  suit,  by 
their  advocates  and  proctors,  and  their  arguments  and  proofs,  and  having  inquired 
into  and  duly  considered  of  the  whole  proceedings  in  the  said  business,  did,  on  the 
8th  day  of  May,  in  the  said  year  1776,  pronounce,  decree,  and  declare,  that  the  said 
ship  "  Nicholas,"  her  tackle,  apparel,  furniture,  and  her  cargo  therein  laden,  were  rightly 
and  duly  seized  and  taken  by  the  said  Hugh  Bromedge ;  and  that  the  said  ship,  her 
tackle,  apparel,  furniture,  and  cargo,  were,  at  the  time  of  the  capture  and  seizure 
aforesaid  as  far  as  appeared  to  him,  in  violation  of  the  said  statute  of  the  sixteenth 
year  of  the  reign  of  the  said  lord  the  King,  and  as  such  ought  to  be  accounted  liable 
and  subject  to  confiscation,  and  to  be  adjudged  and  condemned  as  and  for  good  and 
lawful  prize,  and  did  adjudge  and  condemn  the  same  ship,  her  tackle,  apparel,  and 
furniture,  and  the  cargo  therein  laden,  as  and  for  good  and  lawful  prize,  as  being 
guilty  of  a  breach  and  violation  of  the  Act  aforesaid. 

[167]  That  the  said  ship  or  vessel,  and  the  cargo  therein  laden,  were,  after  the 
said  sentence  of  condemnation,  on  the  1.5th  day  of  May,  in  the  year  aforesaid,  sold  by 
the  public  vendue  master,  at  public  auction,  to  the  best  bidders,  for  the  sum  of  48971. 
18s.  lOd.  current  money  of  Halifax  in  Nova  Scotia  aforesaid,  amounting  to  the  sum  of 
of  44081.  3s.  lawful  money  of  Great  Britain,  free  and  clear  of  all  charges,  being  the 
utmost  value  of  the  same,  at  Halifax  aforesaid. 

That  the  said  Nathaniel  Atkins  and  .John  White,  in  behalf  of  themselves  and 
of  Thomas  Boylston  and  other  claimants  of  the  said  ship  or  vessel,  and  the  cargo 
therein  laden,  did  interpose  an  appeal  from  the  sentence  of  the  said  Court  of  Vice- 
Admiralty  to  the  said  Commissioners  of  Appeals  in  matters  of  prize,  whereupon 
the  said  Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson,  did  after- 
wards, to  wit,  on  the  6th  day  of  August,  1776,  personally  appear  before  the  said 
James  Brenton,  Surrogate  and  Deputy  as  aforesaid,  and  acknowledged  jointly,  and 
severally,  that  they  owed  to  our  Sovereign  Lord  the  King  the  sum  of  97951.  17s.  8d. 
of  the  current  money  of  Halifax  aforesaid,  that  is  to  say,  exactly  double  the  amount 
of  the  clear  monies  arising  by  the  public  sale  as  aforesaid,  upon  condition  that  the 
said  Hugh  Bromedge,  the  jjarty  appellate,  his  agent  or  attorney,  should  restore  the 
said  ship  and  her  cargo,  or  the  value  thereof,  to  the  said  appellant  or  appellants  in 
case  the  sentence  so  appealed  from  should  be  reversed. 

That  the  said  appeal  was  heard  before  the  said  commissioners  upon  the  18th  of 
March,  1780,  when  the  said  commissioners  were  pleased  to  reverse  the  sentence  of  the 
said  Court  of  Vice- Admiralty,  and  decreed  the  said  ship  and  cargo,  or  the  value  thereof, 
to  be  restored  to  the  said  appellants. 

That  the  said  Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson,  after- 
wards, on  the  15th  day  of  March,  1781,  for  and  in  behalf  of  the  said  Hugh  Bromedge, 
paid  into  the  registry  of  the  said  commissioners  the  said  sum  of  48971.  18s.  lOd.  of  the 
said  current  money,  amounting  to  the  said  sum  of  44081.  3s.  of  lawful  money  of  Great 
Britain,  being  the  full  value,  and  clear  amount,  of  the  monies  arising  from  the  public 
sale  of  the  said  ship  and  cargo  as  aforesaid. 

That  the  said  Nathaniel  Atkins  and  John  White,  on  behalf  of  themselves  and  the 
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said  other  appellants,  did  receive  and  take  out  of  the  said  registry,  the  said  sum  so 
paid  into  the  said  registry  as  aforesaid,  but  did  refuse  to  receive  the  same  in  satisfac- 
tion of  their  said  claim,  as  the  full  value  of  the  said  [168]  ship  and  caigo  ;  and  did 
afterwards  petition  the  said  commissioners  to  order  certain  invoices  and  accounts,  of 
the  said  ship  and  cargo  to  be  referred  to  the  registrar  of  the  said  commissioners,  for 
the  purpose  of  finding,  adjusting,  settling,  and  liquidating,  the  value  of  the  said  ship 
and  cargo. 

That  the  said  commissioners  did  according  to  the  petition  of  the  said  Nathaniel 
Atkins,  and  John  White,  refer  to  Maurice  Swabey  Esq.,  one  of  their  deputy  registrars, 
the  said  invoices  and  accounts,  and  also  the  accounts  of  the  sales  of  the  said  shi[)  and 
cargo,  signed  by  the  said  public  vendue  master,  and  certified  under  the  hand  of  the 
deputy  registrar  of  the  Court  of  Vice-Admiralty  at  Halifax  aforesaid. 

That  the  deputy  registrar  of  the  said  commissioners  did  report,  that  the  sum  of 
77081.  17s.  3d.  of  lawful  money  of  Great  Britain,  ought  to  be  allowed,  and  paid  to  the 
said  Nathaniel  Atkins  and  John  White,  in  behalf  of  themselves,  and  the  other 
claimants  of  the  said  ship  the  "Nicholas,"  and  the  said  cargo;  which  report  the  said 
commissioners  were  pleased  on  the  31st  day  of  January  1782,  to  confirm. 

That  monitions  and  other  process  having  been  sued  out  against  the  said  Hugh 
Bromedge,  to  compel  payment  of  the  sum  of  34551.  3s.  6d.  lawful  money  as  aforesaid, 
over  and  besides  the  sum  of  44081.  3s.  6d.  (a)  paid  into  the  registry  of  the  said  com- 
missioners as  aforesaid,  the  proper  officers  to  the  said  commissioners  returned,  that  the 
said  Hugh  Bromedge  was  not  to  be  found. 

That  monitions  having  been  thereupon  prayed,  and  sued  out  against  the  said 
Alexander  Brymer,  Henry  Newton  snd  Alexander  Thompson,  the  sureties  of  the  said 
Hugh  Biomedge,  as  aforesaid,  an  appearance  was  given  to  them  by  the  said  commis- 
sioners, to  shew  cause  against  the  payment  of  the  said  sum  of  34551.  3s.  6d. 

That  on  the  27th  day  of  July  1785,  the  right  honourable  Charles  Earl  Camden 
Lord  President  of  the  Council,  of  the  said  lord  the  King,  Thomas  Earl  of  Effingham, 
and  Richard  Lord  Viscount  Howe,  three  of  the  said  Commissioners  of  Appeals,  for 
receiving,  hearing,  and  determining,  appeals  in  prize  causes,  having  heard  informa- 
tions by  counsel,  as  well  in  behalf  of  the  said  Alexander  Brymer,  Henry  Newton,  and 
Alexander  Thompson,  the  parties  cited  and  intimated  in  that  behalf,  as  on  the  part  of 
the  said  Thomas  Boylston,  the  owner  and  proprietor  of  [169]  the  said  ship  and  cargo, 
decreed  to  be  restored  by  the  interlocutory  decree  of  the  said  commissioners,  pro- 
nounced the  recognizance,  dated  the  6th  day  of  August  1776,  and  entered  into  by 
them  the  said  Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson,  in  the 
said  Court  of  Vice-Admiralty,  as  sureties  to  answer  the  said  appeal  in  the  penal  sum 
of  97951.  17s.  8d.  currency,  to  be  forfeited,  by  reason  that  the  aforesaid  sentence 
appealed  from,  had  been  reversed,  and  that  Hugh  Bromedge,  Esq.  the  party  appellate, 
his  agent,  or  attorney,  had  not  restored  the  said  ship  or  cargo,  or  the  value  thereof, 
agreeably  to  the  said  decree  of  restitution,  and  the  condition  of  the  said  recognizance; 
and  decreed  a  monition  against  the  said  Alexander  Brymer,  Henry  Newton,  and 
Alexander  Thompson,  to  pay  the  sum  of  34551.  3s.  6d.  being  the  remainder  of  the 
value  of  the  ship  and  cargo  in  question,  according  to  the  registrar's  report,  to  the  said 
Thomas  Boylston,  or  his  lawful  attorney. 

That  the  said  Court  of  Vice-Admiralty  had  not  any  authority  by  the  laws  or 
statutes  of  this  realm,  to  take  any  security  of  the  nature,  and  of  the  terms  therein- 
before mentioned  to  have  been  entered  into  by  the  said  Alexander  Brymer,  Henry 
Newton,  and  Alexander  Thompson,  nor  had  the  said  commissioners  by  the  laws  and 
statutes  aforesaid,  any  authority  to  enforce  the  same. 

That  the  said  commissioners  have  no  power  or  authority  whatsoever,  under  the 
statutes  aforesaid,  or  any  other  statute  or  law  of  this  realm,  by  reference  of  invoices 
and  accounts,  to  registrars,  or  otherwise,  to  open,  re-examine,  set  aside,  or  in  any 
manner  to  alter  the  valuation  of  any  ship,  or  vessel,  or  goods  and  effects,  so  fixed, 
settled,  adjusted,  and  liquidated,  by  public  sale,  after  sentence  of  condemnation  duly 
pronounced,  where  no  fraud  or  collusion  is  alleged  and  proved. 

That  the  said  ship  "  Nicholas,"  and  the  goods  and  effects  on  board  the  same,  were 

(a)  Quture  whether  the  excess  of  these  two  sums  of  34551.  3s.  6d.  and  44081.  Ss.  6d. 
together,  above  the  sum  of  77081.  178.  3d.  (reported  by  the  deputy  registrar  as  proper 
to  be  allowed,)  did  not  arise  from  the  costs  awarded  by  the  Court  of  Appeals  ? 
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condemned  as  lawful  prize,  by  the  said  Court  of  Vice-Admiralty,  at  Halifax,  as  afore- 
said ;  and  sold  by  public  auction,  by  the  vendue  master  aforesaid,  to  the  highest 
bidder,  without  any  fraud  or  collusion  having  been  alleged  or  proved. 

That  the  practice  of  opening,  re-examining,  setting  aside,  and  altering,  the  valua- 
tion of  ships  or  vessels,  or  goods  and  effects  so  fixed,  settled,  adjusted,  and  liquidated, 
as  aforesaid,  is  attended  with  great  oppression,  vexation,  and  expense,  to  the  parties, 
and  is  contrary  to  the  true  meaning,  intention,  form,  [170]  and  effect,  of  the  said  statute, 
and  other  the  statutes  and  laws  of  the  realm  ;  yet  the  said  Eight  Honourable  Charles 
Earl  Camden,  Lord  President  of  the  Council  of  the  said  lord  the  King,  Thomas  Earl 
of  Effingham,  and  Eichard  Lord  Viscount  Howe,  three  of  the  said  commissioners  for 
receiving,  hearing  and  determining  appeals  in  prize  causes,  not  weighing  the  said  laws 
and  statutes  of  this  realm,  but  contriving  the  said  Alexander  Brymer,  Henry  Newton, 
and  Alexander  Thompson,  to  aggrieve  and  oppress,  did  as  aforesaid  decree  the  said 
Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson,  to  pay  the  said  Thomas 
Boylston,  or  his  lawful  attorney,  the  aforesaid  sum  of  34451.  3s.  6d.  over  and  besides 
the  monies  arising  by  the  said  public  sale,  paid  into  the  said  registry,  as  aforesaid,  as 
the  supposed  remainder  of  the  value  of  the  said  ship  and  cargo,  according  to  the 
registrar's  report;  to  the  great  contempt  of  the  said  lord  the  King,  and  his  laws,  to 
the  great  and  manifest  damage,  prejudice,  and  injury,  of  the  said  Alexander  Brymer, 
Henry  Newton,  and  Alexander  Thompson,  and  against  the  form  and  effect  of  the  said 
statute,  and  also  against  the  laws  and  customs  of  this  realm. 

That  although  the  said  Alexander  Brymer,  Henry  Newton,  and  Alexander 
Thompson,  afterwards,  to  wit,  on  the  27th  day  of  June  in  the  year  of  our  Lord  1787, 
at  Westminster  aforesaid,  delivered  to  the  said  Nathaniel  Atkins  and  John  White, 
the  King's  writ  of  prohibition,  to  the  contrary  ;  nevertheless  the  said  Nathaniel  and 
Johti  have  not  ceased  to  prosecute  their  said  suit,  before  the  said  commissioners,  but 
have  since  prosecuted,  and  still  do  prosecute  the  same  there,  against  the  said  Alexander 
Brymer,  Henry  Newton,  and  Alexander  Thompson  to  compel  piyment  of  the  said 
345.51.  3s.  6d.  according  to  the  said  monition  of  the  said  Charles  Eirl  Camden,  Thomas 
Earl  of  Effingham,  and  Richard  Lord  Viscount  Howe  against  them  the  said  Alexander 
Brymer,  Henry  Newton,  and  Alexander  Thompson,  notwithstanding  the  said  writ  of 
prohibition,  to  the  contrary  so  delivered  to  them  as  aforesaid;  in  contempt  of  His  said 
Majesty,  and  to  the  great  damage  of  the  said  Alexander  Brymer,  Henry  Newton,  and 
Alexander  Thompson,  and  against  the  prohibition  aforesaid.  Whereupon  the  said 
Alexander  Brymer,  Henry  Newton,  and  Alexander  Thompson,  who  as  well,  &c.  say 
that  they  are  injured,  and  have  damage  to  the  value  of  1001.  and  therefore  as  well 
for  the  said  lord  the  King  as  for  themselves  they  bring  suit,  &o. — Demurrer,  and 
joinder. 

[171]  This  cause  was  argued  in  Trinity  term  last,  by  Lg  Blanc,  Serjb.,  for  the 
defendants,  and  Lawrence,  Serjt,,  for  the  plaintiffs;  a  second  time  in  Michaelmas 
term,  by  Bond,  Serjt.,  for  the  defendants,  and  Adair,  Serjt.,  for  the  plaintiffs,  and  in 
this  term,  Bond  replied  to  Adair.  The  arguments  on  behalf  of  the  defendants  in 
support  of  the  demurrer,  were  in  substance  as  follow. 

The  first  ground  of  prohibition,  stated  in  the  declaration,  is  that  the  interpreta- 
tion and  construction  of  all  statutes  and  Acts  of  Parliament,  belong  to  the  Courts  of 
Common  Law,  and  not  to  Courts  proceeding  by  different  rules ;  that  the  Court  of 
Appeals  is  a  Court  proceeding  by  rules  different  from  those  of  a  Court  of  Common 
Law,  and  has  put  a  construction  on  the  Act  in  question,  different  from  that  which  a 
Court  of  Common  Law  would  put  upon  it.  Supposing  this  to  be  a  good  ground  of 
prohibition,  the  first  question  is,  whether  such  a  construction  has  been  really  put  upon 
the  Act,  or  not?  In  order  to  prove  the  affirmative  of  this  question,  the  plaintiffs  are 
obliged  to  couple  the  fifth  section  with  the  fourteenth  (a) :  whether  those  two  sections 
ought  to  be  joined,  will  be  seen  by  considering  their  respective  objects.  The  fifth 
section  provides  for  a  case,  where,  before  condemnation  of  the  ship,  it  shall  appear 
necessary  to  the  Judge  to  delay  the  determination  of  the  question,  whether  prize  or 
no  prize  ;  in  which  case  it  directs  that  the  capture  shall  be  appraised  by  persons  named 
by  the  parties,  and  appointed  by  the  Court;  and  such  of  the  goods  as  are  perishable, 
(and  therefore  cannot  without  a  manifest  injury  to  both  parties,  be  kept  till  the 
question  of  prize  or  no  prize  be  determined,)  shall  be  sold,  and  the  rest  put  in  proper 

(a)  Vide  post,  the  material  clauses  of  the  several  statutes  cited  in  this  case. 
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custody  to  abide  the  event.  After  this  is  done,  the  first  ofTer  is  to  be  made  to  the 
claimants,  that  if  they  will  give  sufficient  securitj'  to  the  captors,  according  to  that 
appraised  value,  they  shall  have  the  ship  and  cargo  delivered  to  them.  The  reason 
of  this  is  apparent,  the  captor  having  taken  the  ship  and  cargo,  and  brought  thom 
into  a  given  place,  cannot  be  intitled  to  a  greater  value  than  the  amount  of  the  sale 
at  that  place. 

The  fourteenth  clause  relates  to  a  different  subject;  after  the  question  of  prize  or 
no  prize  shall  be  determined,  the  party  who  ma^'  think  himself  aggrieved,  may,  if  he 
pleases,  appeal ;  but  his  appeal  shall  not  prevent  the  sentence  from  being  carried  into 
[172]  execution,  provided  the  other  party  gives  sufficient  security  to  restore  the  ship 
and  cargo  or  the  full  value  thereof,  in  case  the  sentence  shall  prove  to  be  improper. 
Now  it  clearly  appears  that  the  Legislature  were  aware  of  the  difference  between  the 
"full  value,"  generally  speaking,  and  the  "full  value  according  to  appraisement,"  and 
have  accordingly  expressed  it  in  the  sixth  section,  which  is  similar  to  the  fifth,  and 
directs  that  in  case  the  claimant  shall  refuse,  then  the  captor  is  to  give  security  to 
restore  the  full  value  "according  to  the  appraisement."     Where  therefore  the  Legis- 
lature meant  to  limit  the  value  to  the  appraisement  at  the  port  into  which  the  ship 
might  be  carried,  they  have  expressly  stated  such  intention  ;  but  in  the  fourteenth 
section,   when   they  come  to  speak  of  the  value  after  sentence  is  passed,  and  that 
sentence  appealed  from,  they  direct  that  execution  shall  not  be  delayed,  if  a  security 
be  given  to  restore  the  full  value,  generally.     It  is  obvious,  that  there  might  be  a 
material  difference  Ijetween  the  value  in  one  case  and  in  the  other.     At  common  law, 
where  goods  have  been  wrongfully  taken,  the  owner  has  a  right  to  recover  the  true 
value,  which  a  jury  will  not  estimate  according  to  the  price  for  which  the  taker  shall 
think  fit  to  sell  them.     Nothing  done  by  a  person  who  has  taken  goods  illegally,  can 
be  the  measure  of  value  to  him  from  whom  they  were  taken.     So  in  the  present  case, 
after  it  has  been  determined  that  the  capture  was  illegal,  the  claimant,  perhaps  the 
subject  of  a  neutral  power,  has  a  right  to  be  fully  restored  to  his  property  ;  he  is  not 
to  be  restrained  to  the  value  at  the  place  to  which  the  captor  shall  think  proper  to 
carry  it:  it  was  cairied  there  against  his  will,  he  was  proceeding  to  another  market, 
he  had  paid  a  great  price  for  it;  in  justice  therefore  he  ought  to  be  restored  to  the 
real  value  of  it,  and  not  be  forced  to  take  less  than  the  real  value,  because  it  was  sold 
for  less  at  a  place  to  which  it  was  carried  without  his  consent.     Conformable  to  this, 
many  cases  have  been  decided  in  the  Courts  of  Admiralty  :  such  as  that  of  the  "Bona 
Viaggia,"  December  5th,  1780,  in  which  the  Court  of  Appeals  decreed  the  ship  and 
cargo  to  be  restored,  or  the  full  value  to  be  paid  by  the  captor ;  it  appearing  that  he 
had  sold  the  goods  for  a  price  greater  than  their  original  value,  which  the  claimant 
dematided,  and  was  decreed  to  be  paid  him:  the  "Enigheit,"  Schutz  master,  a  Dutch 
ship  taken  during  the  late  war,  in  which  the  Lords  Commissioners  of  Appeals,  on  the 
3d  of  May  1781,  di-[173]-rected  restitution  to  be  made  according  to  the  original 
invoices :  the  "  Jacomb,"  Janson  master,  the  20th  of  July  1781,  in  which  the  Court  of 
Appeals  directed  the  value  of  the  cargo  according  to  the  invoice  and  account  of  sales, 
to  be  referred  to  the  registrar,  taking  to  his  assistance  two  merchants:  the  "Tiger," 
Prince  master,  the  26th  of  July  1782,  where  the  Lords  of  Appeals  decreed  the  value 
of  the  ship  and  cargo  to  be  paid  according   to  the  special  agreement  between  the 
parties,  and  a  monition  and  attachment  against  the  sureties  :  the  "  Charming  Peggy," 
the  8th  of  November  1782,  in  which  also  restitution  of  the  value  of  the  ship  and 
goods  was  decreed.     All  these  cases  shew,  that  the  Commissioners  of  Appeals  have 
inquired  into  the  real  value  of  captures,  to  estimate  the  compensation  to  be  given; 
they  have  not  been  confined  to  any  limits,  but  have  gone  into  the  general  circumstances 
of  the  case,  to  determine  the  quantum  of  injury.     There  is  no  hardship  in  the  5th 
section,  which  orders  that  before  sentence  the  goods  shall  be  appraised  at  the  place  to 
which  they  are  carried,  and  the  claimant,  upon  giving  security  to  restore  the  appraised 
value,  shall  have  his  property  back  again,  and  proceed  upon  his  voyage ;  because,  if  it 
be  ultimately  decided  against  him,  the  captor  would  receive  the  value  at  the  place  to 
which  he  chooses  to  carry  the  prize,  and  which  is  as  much  as  a  captor  can  have  any 
right  to  expect.     But  it  is  not  necessary  to  contend  whether  this  would  be  just  or 
unjust,  since  the  Act  has  made  a  positive  provision  that  a  security  shall  be  taken  to 
restore  the  full  value,  and  has  used  this  expression,  where  the  Legislature  was  per- 
fectly aware  of  the  distinction,  between   full  value,  generally  speaking,  and  value 
according  to  a  limited  appraisement.     This  being  the  case,  there  is  no  pretence  to 


IH.  BL.  174.  BRYMER   V.  ATKINS  103 

say,  that  the  Lords  of  Appeals,  after  having  determined  the  general  question,  namely, 
that  this  was  not  a  legal  capture,  have  construed  the  Act  in  a  manner  different  from 
the  rules  of  the  common  law.  They  had  a  right  to  inquire  what  was  the  full  value, 
by  reference  to  the  registrar,  or  by  any  other  means  they  should  think  proper : 
whether  the  registrar  has  gone  too  far  in  estimating  the  value  or  not,  is  a  question 
which  this  Court  cannot  determine,  since  the  Lords  of  Appeals  had  a  right  to  make 
a  reference  to  him,  the  subject  matter  being  within  their  jurisdiction.  The  expenses 
also  of  the  capture  and  sale,  if  the  act  of  the  captor  be  declared  illegal,  ought  to  fall 
on  him,  and  not  on  the  claimant ;  allowance  therefore  should  be  made  [174]  for  those 
expenses  in  estimating  the  value.  Supposing  then  for  a  moment,  that  a  construction 
diflferent  from  the  rules  of  the  common  law  were  a  ground  of  prohibition,  yet  in 
this  instance  it  does  not  appear  that  the  construction  put  by  the  Commissioners  of 
Appeals  on  the  Act  in  question,  was  contrary  to  those  rules. 

The  next  ground  of  prohibition  stated,  is,  that  the  Court  of  Vice-Admiralty  at 
Halifax  has  taken  a  security  which  it  had  no  right  to  take.  Now  though  a  strict 
common  law  recognizance,  upon  v/hich  a  scire  facias,  an  action  of  debt,  or  an  extent 
might  be  founded,  could  not  be  taken  by  a  Court  not  of  Record,  yet  such  a  security 
as  the  present  was  well  warranted  by  the  14th  section  of  the  Act,  which  requires 
sufficient  security  to  be  given.  Those  only  are  strict  recognizances,  to  which  the  plea 
of  nul  tiel  record  may  be  pleaded  :  but  others  of  a  similar  nature  may  be  proceeded 
upon,  to  which  that  plea  cannot  be  applied.  Dougl.  1. — Supposing  antecedent  to  this 
statute,  the  Courts  of  Admiralty  had  never  taken  such  a  security,  yet  the  statute  has 
given  full  licence  to  the  discretion  of  those  Courts  to  determine  what  species  of 
security  they  would  take,  best  adapted  to  the  purpose  of  compensation  to  the  party 
injured.  If  this  form  of  security  be  not  good,  what  other  could  be  taken  1  It  could 
not  be  a  Statute  Merchant,  Statute  Staple,  or  judgment ;  if  it  had  been  a  bond,  it 
could  not  have  been  put  in  suit  in  the  Court  of  Admiralty,  as  that  Court  is  prevented 
from  holding  plea  of  contracts  under  seal,  by  the  statute  15  Ric.  2,  c.  3,  but  it  must 
have  been  enforced  in  a  Common  Law  Court ;  a  jury  must  have  decided  on  the 
quantum  of  damages,  and  the  probable  cause  of  seizure  ;  by  which  means  the  question 
of  prize  would  have  been  drawn  from  its  proper  jurisdiction,  and  determined  before  a 
wrong  tribunal.  But  no  such  inconvenience  can  arise  from  the  security  which  has 
been  taken,  which  is  only  to  be  enforced  in  that  Court  which  has  jurisdiction  of  the 
merits,  and  comes  nearest  to  the  intention  of  the  Legislature.  Neither  can  it  be 
improper  as  taken  to  the  King,  though  not  in  a  Court  of  Record.  In  the  disputes 
between  the  Temporal  Courts  and  the  Courts  of  Admiralty  in  the  year  1612(a)',  the 
twelve  Judges  agreed,  that  as  the  Court  of  Admiralty  was  the  King's  Court,  the  pro- 
ceedings there  ought  to  be  in  his  name.  It  appears  from  the  earliest  accounts  in  the 
Admiralty,  that  the  security  in  cases  of  prize  has  been  taken  to  the  Sovereign ;  in 
1628,  letters  of  marque  were  granted  to  merchants,  who  gave  security  "  to  the  King;" 
in  1651,  [175]  to  the  "Keepers  of  the  Liberties  of  England;"  in  1653,  to  "His  Highness 
the  Lord  Protector;"  in  1666,  to  "James  Duke  of  York,  Lord  High  Admiral,"  from 
1689  to  1697,  to  the  "King  (William  3),"  in  1702,  to  "Prince  George  of  Denmark, 
Lord  High  Admiral,"  in  1718,  to  the  "King  (George  1),"  in  1739,  1744  and  1756,  to 
the  "King  (George  2),"  but  in  the  late  war,  by  mere  mistake  of  the  officers  in  the 
Admiralty  here,  no  name  was  mentioned  to  whom  the  parties  should  be  bound,  though 
in  the  Vice-Admiralty  Courts  of  Halifax  and  New  York,  the  security  continued  to  be 
taken  to  the  King.  This  was  the  antient  form,  and  no  possible  inconvenience  can 
arise  from  it.  The  term  recognizance  means,  in  its  true  signification,  nothing  more 
than  an  acknowledgment ;  applied  to  a  Court  of  Record,  it  means  an  acknowledgment 
of  a  debt  on  record ;  in  the  present  case,  though  an  acknowledgment  of  a  debt  to  the 
Crown,  it  means  no  more  in  effect  than  a  stipulation,  which  a  Court  of  Admiralty  may 
clearly  take,  and  corresponds  with  the  description  given  by  Vinnius  {ay  of  a  stipulation. 

(ay  Vide  4  Inst.  134. 

(a)2  Lib.  3,  c.  16.     De  verborum  obligationibus. 

In  hac  olim  talia  verba  tradita  fuerunt.  Spondes?  Spondeo :  Promittis"?  Pro- 
mitto:  Fide  jubes?  Fide  jubeo:  Dabis^  Dabo :  Facies"?  Faciam.  Utriim  autem 
Latina,  an  Grajca,  vel  qualibet  alia  lingua,  stipulatio  concipiatur,  nihil  interest,  si 
uterque  stipulantium  intellectum  ejus  lingua;  habeat.  Nee  necesse  est  eadem  lingua 
utrumque  uti,   sed  sufficit  congruenter  ad  interrogata  respondere.     Quinetiam  duo 
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There  is  no  substantial  difference  between  an  agreement  to  pay  a  sum  of  money  and 
an  acknowledgment  of  a  sum  of  money  being  due  ;  they  differ  only  in  name.  It  would 
be  quibbling  on  words  to  say  that  a  Court  shall  be  at  liberty  to  take  a  stipulation, 
but  not  a  recognizance,  when  in  effect  they  are  the  same.  There  are  many  cases  in 
which  this  question  has  come  before  the  Courts  of  Common  Law,  upon  suits  instituted 
by  the  several  part-owners  of  a  ship,  where  they  could  not  agree  in  sending  it  out ;  in 
which  case,  application  has  been  made  to  the  Court  of  Admiralty,  that  the  ship  might 
be  permitted  to  go  out,  notwithstanding  the  dissent  of  some  of  the  owners,  the  party 
sending  it  out  giving  security  to  those  part-owners  who  were  dissentient,  to  be  answer- 
able, in  the  event  of  a  loss,  for  their  respective  shares.  In  these  cases  it  has  been 
a  question,  whether  the  Courts  of  Ad-[176]-miralty  being  governed  by  the  rules  of  the 
civil  law,  could  take  and  enforce  such  securities.  Though  doubts  were  formerly 
entertained  on  this  subject,  in  Courts  of  Common  Law,  yet  the  later  cases  have 
detfirmined  that  the  Courts  of  Admiralty  might  compel  such  securities  to  be  given, 
and  enforce  them,  by  whatever  names  they  might  be  called  ;  they  have  in  some  casea 
been  termed  stipulations,  in  other  recognizances,  though  the  Judges  have  been  aware 
a  strict  technical  recogin'zauce  could  not  be  taken  by  a  Court  not  of  Record.  1  Ld. 
Raym.  223,  Lambert  v.  Aeretree. — 1  Ld.  Raym.  235,  Blackelt  v.  Ansley. — 2  Ld.  Raym. 
1285,  Degrave  v.  Hedges.— -2  Stra.  890,  &  2  Siderf.  197,  Dimock  v.  Chandler.  Cro. 
Eliz.  685.  Anonym.  2  Siderf.  152.  Becks  v.  Chelsmk.—Filz.  Nat.  Brev.  976.— 
3  Black.  Com.  108  &  291.  The  original  security  taken  on  granting  letters  of  marque 
was  an  acknowledgment  of  a  debt  to  the  King,  but  has  been  often  proceeded  upon  in 
the  Courts  of  Admiralty,  and  no  instance  can  be  found  of  a  prohibition  being  granted 
to  prevent  those  Courts  from  enforcing  them. 

This  is  an  application  to  prohibit  the  Court  of  Lords  Commissioners  of  Appeals, 
which  is  totally  distinct  from  the  ordinary  Court  of  Admiralty,  and  has  alone  juris- 
diction of  the  subject-matter.  They  are  sole  judges  of  the  question,  prize  or  no  prize  ; 
this  depends  on  the  jus  belli ;  upon  which  no  other  Court  can  proceed  :  even  after 
they  have  determined  the  question  of  prize  in  the  negative,  a  Court  of  Common  Law 
cannot  entertain  an  action  of  trespass  on  it :  Le  Caux  v.  Eden,  Dougl.  594,  in  which 
case  the  opinions  of  Mr.  Justice  Buller  and  Mr.  Justice  Ashhurst  shew  that  Courts 
of  Admiralty  may  give  full  compensation  to  parties  injured. 

The  only  remaining  question  is,  whether  supposing  the  construction  to  be  different 
from  that  which  a  Court  of  Common  Law  would  put  upon  the  act,  there  is  a  good 
ground  for  a  prohibition.  Now  unless  an  Inferior  Court  is  proceeding  to  enlarge  its 
jurisdiction,  by  the  construction  of  an  Act  of  Parliament,  a  prohibition  ought  not  to 
issue  on  that  ground  ;  here  there  was  no  encroachment  of  jurisdiction,  the  subject- 
matter  being  peculiarly  within  it;  and  where  there  is  cognizance  of  the  principal, 
there  is  also  cognizance  of  every  incident.     Upon  the  whole  therefore  it  appears, 

1st,  That  the  statute  in  question  has  not  been  misconstrued,  but  that  the  construc- 
tion put  upon  it  is  agreeable  to  the  rules  of  the  common  law. 

[177]  2dly,  That  if  the  Commissioners  of  Appeals  have  differed  in  their  interpreta- 
tion of  this  statute  from  the  common  law,  they  have  differed  upon  a  subject  which 
belongs  exclusively  to  their  cognizance,  and  in  so  doing  have  not  encroached  on  the 
jurisdiction  of  any  other  Court. 

3dly,  That  the  Court  of  Vice-Admiralty  have  taken  such  a  security  as  they  were 
by  law  enabled  to  take,  and  therefore  the  Lords  Commissioners  of  Appeals  are  not  to 
be  prohibited  by  this  Court  from  enforcing  it. 

The  following  were  the  arguments  used  on  the  part  of  the  plaintiffs. 

In  this  case  there  are  three  questions.  1st.  Whether  the  produce  of  the  ship  and 
cargo  sold  without  fraud,  at  the  port  into  which  the  prize  was  carried,  be  not  the  full 
value  within  the  meaning  of  the  14th  section  of  the  Act?  2d.  Whether  the  Court  of 
Vice-Admiralty  could  take  such  a  security  as  the  present?  3d.  Whether,  supposing 
the  Act  to  have  been  misconstrued,  a  prohibition  will  not  issue? 

With  respect  to  the  construction  of  the  Act,  it  is  to  be  observed,  that  the  plaintiflFs 
in  prohibition  are  not  the  captors,  but  sureties,  who  have  entered  into  a  security  to 

Grueci  lingua  Latina  obligationem  contrahere  possunt.  Sed  h;ec  solennia  verba  olim 
quidem  in  usu  fuerunt ;  posteii  Leoniana  constitutio  lata  est,  quie  solennitate  verborum 
sublata,  sensum  et  intellectum  ab  utraque  parte  soliim  desiderat,  quibuscunque  tandem 
verbis  expressum. 
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restore  only  what  ought  to  be  restored  within  the  terms  of  the  Act,  in  case  the 
sentence  should  be  reversed.  They  are  like  bail  at  common  law,  who  are  not  liable 
beyond  the  extent  of  their  recognizance,  whatever  maybe  the  damages.  The  principal 
design  of  the  5th  section  was,  to  prevent  the  detention  of  goods  taken  from  the 
Americans,  till  proper  evidence  could  be  procured  to  enable  the  Court  to  give  final 
sentence  ;  it  therefore  directs  that  such  as  would  not  be  injured  by  keeping,  should 
be  appraised  and  locked  up,  and  such  as  could  not  well  be  kept,  should  be  sold  by 
public  sale  ;  for  the  clear  amount  of  which  alone  the  captor  should  be  answerable. 
Now  in  this  case,  as  well  as  that  of  a  reversal  of  the  sentence,  justice  requires  that 
the  claimant  should  be  put  as  near  as  possible  into  that  state  in  which  he  was  before 
the  capture  ;  to  ascertain  this,  the  Legislature  considered  appraisement  at  the  port  to 
which  the  ship  might  be  carried,  as  the  best  measure  with  respect  to  such  goods  as 
could  be  kept ;  and  public  sale  with  respect  to  such  as  could  not.  They  also  con- 
sidered the  captor,  in  case  sentence  should  be  given  in  his  favour,  so  likely  to  be  in 
the  right,  that  a  provision  is  made  by  the  14th  section,  that  the  execution  of  the 
sentence  shall  not  be  suspended  by  means  of  an  appeal.  By  the  5th  section,  before 
[178]  sentence,  the  goods  are  to  be  delivered  in  the  first  instance  to  the  claimant,  and 
on  his  refusal,  by  the  6th  section,  to  the  captor;  but  by  the  14th,  after  sentence,  the 
claimant  is  looked  upon  so  little  likely  to  be  in  the  right,  that  the  goods  are  to  be 
delivered  to  the  captor,  upon  giving  security  to  restore  the  "full  value"  in  case  the 
sentence  shall  be  reversed.  Now  it  is  not  to  be  conceived,  that  the  Legislature  could 
mean  to  require  security  for  a  greater  sum  from  the  captor  who  had  so  far  succeedtd 
in  establishing  his  right,  as  to  have  a  sentence  in  his  favour,  than  he  would  have  been 
obliged  to  give,  if  no  such  sentence  had  been  passed  :  to  put  him  in  a  worse  situation 
after  the  Court  of  Vice-Admiralty  had  decided  in  his  favour  than  he  would  be  in 
before  such  decision  ;  to  consider  it  more  probable,  that  he  should  be  wrong,  when 
a  Court  of  Justice  had  determined  him  to  be  right,  than  when  it  had  not;  to  make 
the  lesser  probability  outweigh  the  greater.  It  has  been  said  on  the  part  of  the 
defendants,  that  where  goods  are  wrongfully  taken,  the  jury  are  to  measure  the  value 
of  them ;  the  owner  is  not  to  be  bound  by  the  sale  of  a  wrong  doer,  because  there 
would  be  a  manifest  injury  if  he  were  obliged  to  receive  no  more  than  their  produce 
at  a  bad  market.  But  the  same  injury  may  happen  to  a  claimant  in  the  case  provided 
for  by  the  5th  section  :  the  goods  may  be  carried  to  a  port,  where  there  may  be  an 
improper  market  for  them,  and  upon  inquiry  there  may  be  no  ground  for  a  sentence 
of  condemnation  ;  yet  the  claimant,  upon  the  Court  of  Admiralty's  deciding  that 
his  ship  was  not  lawful  prize,  could  recover  back  no  more  than  the  amount  of  the 
previous  sale  of  such  commodities  as  were  of  a  perishable  nature;  he  would  then 
be  in  a  more  meritorious  situation  than  if  his  ship  and  cargo  had  been  condemned, 
and  yet  would  be  liable  to  the  same  hardship,  which  furnishes  the  argument  used 
by  the  defendants,  to  prove  that  the  words  "full  value,"  in  the  14th  section,  cannot 
mean  the  value  for  which  the  goods  might  be  sold  at  the  port  into  which  they  might 
be  carried.  But  in  fact  there  is  no  complaint  of  injury  on  the  libel,  it  is  simply  a 
question,  whether  prize  or  not.  By  the  1st  section  of  this  Act  (a),  all  the  ships,  &c. 
of  the  rebellious  colonies  trading  in  America,  are  declared  to  be  forfeited  to  the  King 
as  if  they  belonged  to  open  enemies ;  the  object  of  it  was  to  put  the  Americans  in  the 
light  of  open  enemies  ;  [179]  other  prize  Acts  therefore  relating  to  open  enemies  are 
in  pari  materia,  and  may  be  called  in  to  explain  the  Act  in  question  ;  if  the  opinions 
of  eminent  lawyers  be  allowed  to  have  weight  in  questions  of  constiniction,  much  more 
shall  the  voice  of  the  Legislature  itself.  In  the  6th  of  Anne,  c.  37,  s.  4  &  5,  from 
which  Act  the  others  were  copied,  the  same  measure  of  value  is  adopted :  the  8th 
section  of  that  Act  is  so  much  in  favour  of  the  captor  that  in  case  of  an  appeal  it 
makes  no  security  necessary  to  be  given  for  the  restitution  of  the  value  of  the  capture, 
but  entitles  him  to  execution,  without  any  security.  This  being  thought  too  great  a 
latitude,  the  13  Geo.  2,  c.  4,  s.  8,  introduced  a  security  for  the  "full  value,"  in  the 
same  manner  as  the  Act  in  dispute;  which  was  also  adopted  the  17  Geo.  2,  c.  34, 
s.  9,  and  the  29  Geo.  2,  c.  4,  s.  9.  And  it  is  extremely  material  to  observe,  that  the 
32  Geo.  2,  c.  25,  which  was  made  expressly  to  amend  and  explain  the  29  Geo.  2,  c.  34, 
entirely  omits  the  sections  of  the  former  Acts  subsequent  to  the  6th  of  Anne,  corre- 
sponding with  the  5th,  6th  and  14th  of  the  16  Geo.  3,  c.  5,  on  which  the  question 

(a)  Vide  post,  extracts  from  the  several  statutes  referred  to  in  the  argument. 
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arises ;  but  adds  a  provision  for  the  case  of  an  appeal,  in  the  24th  section  (which  is 
also  inserted  in  the  27th  section  of  the  19  Geo.  3,  c.  67),  and  declares,  that  there  shall 
be  an  appraisement,  and  that  according  to  that  appraisement  the  value  shall  be 
estimated  and  the  security  given  :  this  is  a  direct  legislative  exposition  of  what  was 
meant  by  the  former  statute  29  Geo.  2,  c.  34,  s.  9,  being  contained  in  the  only  clause 
which  mentions  an  appeal ;  and  the  9th  section  of  the  29  Geo.  2,  c.  34,  thus  explained, 
is  verbatim  the  same  as  the  14th  section  of  the  16  Geo.  3,  c.  5. 

But  independent  of  this  analogy  between  the  several  Prize  Acts  the  clause  in 
dispute  directs  that  execution  of  the  sentence  shall  not  be  suspended  by  reason  of  an 
appeal ;  the  sentence  therefore  is  meant  to  be  carried  into  immediate  execution,  and 
of  course  security  is  to  be  immediately  given.  That  security  must  be  measured, 
either  by  the  produce  of  a  sale  at  that  place  where  the  ship  is  carried,  and  the  security 
taken,  or  by  the  invoice  price.  There  can  be  no  medium.  The  invoice  price  will 
ascertain  the  value  at  the  time  when  the  ship  left  the  port  from  whence  it  came  ;  and 
the  produce  of  a  fair  sale  will  determine  the  value  at  the  place  at  which  it  arrives. 
But  the  invoice  price  cannot  be  the  true  measure,  from  the  manifest  injustice  [180] 
which  would  ensue  from  it.  For  if  the  goods  should  be  carried  to  a  port,  where  the 
value  of  them  would  be  infinitely  greater  than  the  invoice  price,  and  security  to  be  taken 
for  no  more  that  that  price,  the  consequence  would  be  that  the  captor  would  gain,  and 
the  owner  lose  the  difference :  on  the  other  hand,  if  the  value  at  the  place  of  sale 
should  be  less  than  the  invoice  price,  the  captor  who  meant  to  do  his  duty,  who  had 
a  probable  cause  of  seizure,  (which  must  be  intended  from  the  sentence  of  a  Court  of 
Admiralty  in  his  favour,)  would  be  obliged  to  pay  a  considerable  sum  of  money,  for 
having  done  what  his  duty  required  him  to  do.  This  is  not  the  case  of  a  captor 
wantonly  seizing  ships,  and  carrying  them  to  that  port  which  would  be  most  for  his 
interest.  The  Act  was  not  made  for  the  encouragement  of  privateers,  but  to  vest  the 
property  of  American  prizes  in  the  King's  Navy  ;  the  officers  of  which  were  bound 
to  take  such  ships  as  belonged  to  the  Americans,  and  carry  them  into  that  port  to 
which  they  were  ordered  to  go  by  their  superiors.  But  even  if  they  had  a  power  of 
making  choice  of  the  port  to  which  they  would  go,  it  is  not  to  be  supposed  that  the 
officers  of  the  King's  ships  are  to  enter  into  all  the  speculations  of  adventuring 
merchants.  The  produce  therefore  at  the  port  to  which  the  prize  is  carried,  must  be 
the  full  value,  according  to  the  true  construction  of  the  Act. 

This  construction  receives  additional  weight,  from  referring  to  the  practice  of  the 
common  law,  in  cases  where  the  value  of  a  thing  seized  is  to  be  ascertained  before  the 
legality  of  the  seizure  is  determined.  In  Gilbert's  History  of  the  Exchequer  (page  112), 
it  is  said,  by  analogy  to  the  process  of  seizing  lands,  that  the  process  on  seizures  of 
goods  is,  "When  the  officer  has  seized,  if  the  port  be  100  miles  distant  from  town, 
he  is  to  take  out  the  writ  of  appraisement  returnable  in  14  days,  and  on  this  writ  of 
appraisement  they  return  the  value  of  the  goods  as  it  is  found  by  the  jury  ;  but  upon 
the  return  of  the  writ  of  appraisement,  the  goods  are  set  up  to  cant,  lest  they  should 
not  be  appraised  according  to  their  true  value ;  and  if  any  claim  were  put  in,  and  the 
goods  perishable,  the  claimer  was  permitted  to  have  writ  of  delivery  upon  giving 
security  to  answer  the  value  of  the  goods ; "  it  appears  from  hence,  that  even  where 
there  is  a  writ  of  appraisement,  the  Court  of  Exchequer  consider  the  putting  up  the 
goods  to  public  cant  or  auction,  as  the  most  efficacious  method  of  ascertaining  their 
[181]  real  value.  So  also  where  judgment  has  been  obtained  and  execution  issued, 
if  afterwards  the  judgment  should  be  set  aside,  the  value  only  for  which  the  goods 
were  sold  is  to  be  restored,  provided  the  sale  were  without  fraud.  In  Moore,  573,  it 
was  determined,  that  where  a  sheriff  had  sold  a  term  under  a  fi.  fa.  and  afterwards 
judgment  was  reversed,  the  money  should  be  restored,  which  arose  from  the  sale, 
and  not  the  term  itself.  To  the  same  effect  is  5  Co.  90  b.  In  the  present  case 
it  is  admitted  by  the  pleadings,  that  the  sale  at  Halifax  was  without  fraud,  under 
a  judgment,  which  judgment  has  been  reversed.  In  the  case  of  the  "Victoria," 
a  Dutch  ship  taken  by  His  Majesty's  ship  the  "Portland,"  the  ship  and  cargo  were 
condemned,  and  on  an  appeal,  restitution  of  the  value  was  decreed  ;  the  claimants 
insisted  that  under  the  term  value  they  were  entitled  to  the  invoice  price,  the 
goods  having  been  sold  to  disadvantage  at  Barbadoes,  to  which  place  they  were 
carried;  but  the  Court  of  Appeals,  on  the  12th  of  July  1784,  decreed  restitution 
to  be  made  according  to  the  account  of  sales.  So  in  the  case  of  the  "Santissima 
Annunciata,"  a   Ragusan    ship,   taken  and  carried  into  Gibraltar  by  His  Majesty's 
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ship  the  "  Brilliant,"  restitution  of  the  cargo,  or  the  value  thereof,  was  decreed 
upon  an  appeal :  the  claimants  urged,  that  the  value  was  the  prime  cost  or  invoice 
price,  which  they  proved,  and  was  allowed  by  the  registrar,  to  be  21851.  Is.  2d. ;  the 
captors  insisted,  that  they  were  liable  to  no  more  than  the  produce  of  the  sale,  which 
was  only  14801. :  the  Lords  decreed  restitution  to  be  made  according  to  the  account 
of  sales.  With  respect  to  the  argument,  that  the  expense  of  the  condemnation  and 
sale  ought  not  to  fall  upon  the  claimant,  it  is  to  be  observed  that  the  Lords  of  Appeals 
do  not  consider  themselves  at  all  bound  by  the  value  at  the  place  of  sale,  but  refer  it 
to  the  registrar  to  take  an  account  of  the  full  value,  without  regard  to  the  sale. 

The  next  question  is,  whether  this  security  were  such  as  the  Court  of  Vice- 
Admiralty  could  lawfully  take.  Now  the  form  (a)  of  it  is  exactly  similar  to  that 
of  a  common  law  recognizance.  The  Lords  of  Appeals  call  it  a  recognizance,  as 
appears  by  the  declaration.  But  it  is  a  settled  rule  of  law,  that  no  Court  can 
take  a  recognizance,  which  is  an  acknowledgment  of  a  debt  on  record,  except  a 
Court  of  Record.  Bro.  Abridg.  tit.  Recognizance,  pi.  14.  2  Roll.  Abr.  393,  pi.  1, 
Noy,  25.  1  Keb.  552,  [182]  and  it  is  expressly  said  by  Lord  Coke,  4  Inst.  135,  that 
a  Court  of  Admiralty  cannot  take  such  a  recognizance  as  a  Court  of  Record  may  take. 
The  description  of  a  stipulation  cited  from  Vinnius,  is  no  more  than  that  of  a  contract 
made  in  the  form  of  question  and  answer ;  but  such  a  contract  is  not  a  recognizance. 
As  to  the  cases  cited  from  Lord  Raymond,  confirmed,  as  they  are,  by  that  of  Dimmock 
v.  Chaiidler,  2  Str.  890,  they  prove  only,  that  such  a  security  as  the  Courts  of  Admiralty 
could  take  (whether  called  by  the  name  of  recognizance  or  stipulation,  both  of  which  are 
used  indiscriminately  by  the  reporters)  might  be  there  proceeded  upon  :  but  they  by  no 
means  prove  that  such  a  recognizance  as  a  Court  of  Common  Law  would  take,  could 
be  proceeded  upon  in  the  Admiralty.  As  to  the  authority  of  Cro.  Eliz.  685,  if  the 
obligation  there  mentioned  were  an  obligation  at  common  law  under  seal,  it  could  not 
be  enforced  in  the  Courts  of  Admiralty,  though  it  might  if  it  were  a  mere  stipulation. 
The  case  in  2  Siderfin,  152,  of  Becks  v.  Chelscock,  is  too  loosely  reported  to  be  relied  on  : 
it  was  this,  "One  having  taken  a  ship  as  prize  containing  goods  prohibited,  entered 
into  a  recognizance  with  sureties,  before  the  Judges  Delegates,  to  bring;  the  money  he 
should  gain  by  the  sale  of  the  goods  into  the  Admiralty  Court  before  a  certain  day, 
if  they,  upon  a  plea  there  pending,  did  not  adjudge  the  ship  and  goods  to  be  lawful 
prize."  It  then  goes  on  to  state,  that  "they  after  many  times  cite  the  owner  before 
the  Judges  of  the  Admiralty,  and  for  his  not  coming  and  bringing  in  the  money  at 
the  day,  they  threaten  to  sue  execution  against  the  sureties  who  were  merchants  of 
London  ;  and  then  Wild  prayed  to  have  a  prohibition,  because  by  the  first  judgment 
or  sentence  the  recognizance  was  discharged."  So  that  Wild  contended,  that  by  the 
first  judgment  the  recognizance  was  discharged,  whereas  the  case  stated  no  second 
judgment.  But  the  case  probably  was,  that  the  ship  was  adjudged  lawful  prize  in 
the  Court  of  Admiralty  ;  that  an  appeal  was  made  to  the  Delegates,  who  determined 
it  was  not  lawful  prize,  and  then  proceeded  upon  the  recognizance.  On  this  ground 
a  prohibition  was  moved  for.  Wild  contending,  that  as  this  security  was  taken  in  the 
Inferior  Court,  and  that  Court  had  decided  in  favour  of  the  persons  entering  into  it,  by 
that  decree,  the  security  was  discharged  :  though  the  Delegates  reversed  the  sentence, 
yet  the  [183]  condition  of  therecognizance  was  performed,  when  the  Court  belowdecreed 
in  favour  of  the  capture,  and  upon  this  ground  was  the  decision  :  there  was  no  question 
in  dispute,  whether  the  recognizance  was  such  as  a  Court  of  Admiralty  could  take  or 
proceed  upon  :  that  case  therefore  is  not  applicable  to  the  present.  The  authority 
cited  from  Fitz.  N.  B.  is,  that  "if  a  man  acknowledge  in  the  Spiritual  Court  that  he 
ought  to  pay  such  a  sum  on  such  a  day,  a  prohibition  will  not  lie,"  but  this  is  only 
saying,  that  some  sort  of  security  may  be  there  taken  (a).  The  form  of  security  given, 
on  taking  out  letters  of  marque,  is  not  an  acknowledgment  to  the  King,  as  was 
contended  ;  nor  that  used  in  the  Court  of  Admiralty  here,  in  cases  exactly  similar 
with  the  present.  These  securities  derive  their  whole  force  and  effect  from  the 
submission  and  consent  of  the  parties,  without  which  no  process  could  issue ;  and 
are  like  rules  of  Court  at  common  law  to  which  parties  mutually  agree  to  submit  : 
but  a  recognizance  is  an  acknowledgement  on  record  of  a  prior  existing  debt,  on 
which  process  may  immediately  issue  without  any  consent  of  the  parties.  In  the 
present  case  there  is  an  absurdity   on  the  face  of  the  security   taken  :    in  the  suit 

(a)  Vide  post,  these  forms. 
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in  the  Vice  Admiralty  Court  of  Halifax,  the  King  and  the  captor  were  the  prosecutors, 
and  defendants  in  the  appeal ;  the  security  is  taken  from  the  captor  to  the  King,  that 
is  from  one  defendant  to  another.  Another  objection  to  it  is,  that  being  an  acknow- 
ledgement of  a  debt  to  the  King,  it  would  bind  the  lands  of  the  debtor :  even  the 
assignment  of  a  debt  to  the  King  has  that  effect,  4  Inst.  115,  and  would  not  be  discharged 
by  a  commission  of  bankrupt.  Either  way  therefore  this  security  is  bad  ;  if  it  be  an 
acknowledgment  of  a  debt  on  record,  (which  it  ought  to  be  as  it  is  to  the  King,  Gilb. 
Exc.  165,)  it  is  void,  being  taken  in  a  Court  not  of  Kecord  ;  if  it  be  not  void,  it  will 
enable  the  Court  of  Admiralty  to  aflect  lands. 

With  respect  to  the  remaining  (|uestion,  whether  a  prohibition  will  not  lie,  if  the 
Court  of  Appeals  has  misconstrued  the  Act  of  Parliament,  it  is  clear  that  where  an 
Inferior  Court  exceeds  its  jurisdiction,  it  is  liable  to  be  restrained  by  a  Court  of 
Common  Law.  In  1  Salk.  5.50,  a  prohibition  was  granted  to  a  Duchy  Court ;  in  2  Lord 
Raymond,  1408,  to  a  Court  of  Great  Sessions  in  Wales  ;  and  in  4  Inst.  322,  it  is  laid 
down  that  a  prohibition  will  go  to  the  Convocation.  In  the  present  case,  an  [184]  Act 
of  Parliament  having  made  persons  liable  to  a  certain  amount,  as  the  Court  of  Prize 
before  which  the  question  came,  interpieted  the  Act  to  make  them  liable  beyond  that 
amount,  that  Court  exceeded  its  jurisdiction,  and  ought  to  be  prohibited.  It  is  not 
universally  true,  that  a  Court  which  has  cognizance  of  the  principal,  has  also  cognizance 
of  every  incident.  Ecclesiastical  Courts  have  juiisdiction  of  tithes,  but  cannot  try 
a  modus.  But  admitting  this  position  to  be  true,  yet  if  in  the  determination  of  the 
principal,  an  incident  arises,  which  ought  to  be  decided  according  to  the  rules  of  the 
common  law,  and  is  in  fact  decided  contrary  to  those  lules,  the  Inferior  Court  so 
deciding  is  liable  to  a  prohibition,  2  Roll.  Abr.  302,  pi.  19.  Id.  303,  pi.  27.  Id.  306, 
pi.  40.     Id.  307,  pi.  13.     Godbolt,  218,  Wheeler's  case. 

It  was  replied. 

That  if  the  argument  drawn  from  the  French  Prize  Act  19  Geo.  3,  c.  67,  had  any 
weight,  it  was  in  favour  of  the  defendants  in  prohibition,  rather  than  the  plaintiffs ;  as 
it  appeared  from  thence,  that  the  Legislature  being  aware  that  in  the  16  Goo.  3,  c.  5, 
there  was  no  clause  to  limit  the  obvious  meaning  of  the  words  "  full  value,"  had  supplied 
that  deficiency  by  adding  in  the  19  Geo.  3,  c.  67,  other  words  to  explain  them.  But 
that  Act,  being  subsequent  to  the  Act  in  dispute  cannot  affect  it.  As  to  the  other 
Acts  which  have  been  cited,  it  appears  from  them,  that  subsequent  to  the  6th  of  Anne, 
when  the  first  law  was  passed  on  the  subject,  from  which  the  present  Act  was  copied, 
alterations  were  made  by  the  Legislature,  with  a  view  to  the  proceedings  in  the  several 
Courts  of  Prize ;  but  those  alterations,  though  some  of  them  are  adopted  in  the 
16  Geo.  3,  c.  5,  do  not  make  that  Act  in  pari  materia,  with  those  intermediate  Acts  ; 
it  is  formed  from  the  6tb  of  Anne,  c.  37,  and  is  to  be  explained  by  reference  to  that 
Act;  but  there  the  direction  is,  that  good  security  shall  be  taken  to  answer  the  con- 
demnation. Neither  is  the  19  Geo.  3,  c.  67,  in  pari  materia  with  the  Act  in  question  : 
the  27th  section  of  the  19  Geo.  3,  c.  67,  so  much  relied  on  by  the  plaintiffs  in  prohibi- 
tion, was  copied  from  the  24th  section  of  the  32  Geo.  2,  c.  25,  and  made  solely  in 
favour  of  other  powers  having  a  right  to  carry  on  trade  with  the  enemies  of  this 
country,  in  time  of  war,  by  virtue  of  subsisting  treaties :  but  no  nation  could  have  a 
right  to  trade  with  the  Americans  while  they  were  in  rebellion  against  Great  Britain  ; 
this  clause  was  therefore  purposely  omitted  in  the  16  Geo.  3,  c.  5.  But  supposing  the 
French  [185]  Prize  Act  could  be  called  in  to  aid  the  construction  of  the  American  Act, 
yet  in  the  present  case,  neither  the  regulations  prescribed  in  the  5th  section  of  the 
American,  or  in  the  27th  of  the  French  Act  have  been  complied  with  ;  those  clauses 
therefore  cannot  in  this  instance  be  resorted  to.  As  to  the  objection,  that  it  would  be 
unreasonable  to  require  a  larger  security  from  the  captor,  after  sentence  in  his  favour, 
than  before,  when  the  legality  of  the  capture  was  doubtful ;  it  is  to  be  observed,  that 
in  the  former  case,  the  claimant  is  to  have  the  first  choice  of  the  goods,  which  are  to 
be  restored  to  him,  if  he  thinks  proper  to  give  security  for  the  appraised  value  ;  but 
in  the  latter,  the  captor  is  to  have  them  entirely  in  his  power,  to  do  what  he  pleases 
with  them,  without  any  right  or  choice  on  the  part  of  the  claimant :  there  is  therefore 
a  clear  distinction  between  the  two  cases.  What  shall  be  deemed  the  full  value,  must 
be  left  to  the  discretion  of  the  Court  of  Prize :  it  has  been  determined  differently  in 
different  instances;  sometimes  the  invoice  price  has  been  the  measure,  at  others  the 
account  of  sales.  In  the  cases  cited  on  the  part  of  the  plaintiflTs,  of  the  "Victoria,"  and 
"Santissima  Annunciata,"  the  Lords  of  Appeals  merely  construed  the  meaning  of  the 
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term  "full  value"  as  used  in  their  own  decrees,  not  as  it  was  used  in  the  Act  of  Parlia- 
ment. The  question  in  Moore,  573,  probably  was,  whether  a  bona  fide  purchaser  of  a 
term,  should  be  obliged  to  restore  it ;  but  he  certainly  could  not  protect  himself  under 
a  judgment  which  was  reversed.  If  a  sheriff,  under  an  execution  against  A.  takes  the 
goods  of  B.  he  shall  restore  the  real  value  of  them  to  be  estimated  by  a  jury,  not  the 
mere  amount  of  a  sale.  In  the  passage  adduced  from  Gilbert,  112,  where  appraisement 
and  sale  are  said  to  be  the  measure  of  value,  the  party  claiming  relies,  in  the  first 
instance,  on  appraisement,  and  the  provision  there  made  is  only  to  remedy  a  defect  in 
that  appraisement.  The  cases  cited  to  shew  that  this  security  was  such  as  the  Court 
of  Vice  Admiralty  could  not  take,  prove  only,  that  a  Court  of  Admiralty  cannot  take 
a  common  law  recognizance,  by  which  land  might  be  affected,  or  upon  which  an  action 
of  debt  might  be  brought.  Admitting  the  authority  of  Gilbert,  that  the  King  can 
only  take  a  matter  of  record,  yet  he  does  not  mean  that  all  debts  to  the  King  are 
specialty  debts  ;  they  may  be  by  inquest  of  office.  But  in  some  instances,  the  King 
takes  in  the  Admiralty  by  matter  of  record  ;  as  where  he  is  intitled  to  the  droits  of 
Admiralty,  [186]  there  is  a  debt  due  to  him  appearing  on  the  rolls  of  the  Court,  which 
are  quasi  records,  though  it  is  not  estreated  into  the  Exchequer,  but  is  followed  by  the 
process  of  the  civil  law,  adopted  in  the  Courts  of  Admiralty.  No  Court  can  fine  and 
imprison,  except  it  be  a  Court  of  Record  ;  but  the  Court  of  Admiralty  may  fine  and 
imprison,  1  Vent.  1  Com.  Dig.  tit.  Imprisonment.  (H.  3).  It  is  clear  therefore  that 
the  Court  of  Admiralty  is  in  the  nature  of  a  Court  of  Record,  of  an  anomalous  kind, 
being  the  King's  Court  and  a  Court  Maritime.  The  parties  who  entered  into  the 
security,  by  which  they  admitted  the  jurisdiction  of  the  Court,  and  obtained  restitution 
of  the  ship  and  cargo,  shall  not  be  permitted  to  deny  the  effect  of  that  engagement,  of 
which  they  receive  the  fruits.  It  was  contended  on  the  part  of  the  plaintiffs  in  pro- 
hibition, that  being  only  sureties,  they  were  not  liable  for  more  than  the  value  of  the 
goods  at  the  place  of  sale.  But  it  is  of  the  essence  of  the  contract,  into  which  bail 
enter,  that  they  will  be  liable  to  the  full  extent  of  the  security,  as  far  as  the  Court 
shall  think  justice  requires ;  within  which  limits,  the  principal  and  bail  are  as  one  and 
the  same  person.  This  pfinciple  has  been  lately  recognized  in  this  Court  (Mitchell  v. 
Gibbons,  ante,  75),  and  agreeable  to  this,  is  the  practice  of  the  Court  of  Admiralty ; 
where  in  the  case  of  the  "  Phwnix,"  December  13,  1753,  a  monition  was  issued  against 
both  the  captor  and  sureties,  to  make  restitution  of  the  ship  and  goods ;  and  the  same 
in  many  other  cases  before  cited. 

The  securities  taken  in  the  Admiralty,  on  issuing  letters  of  marque,  have  been 
sometimes  taken  to  the  King,  and  sometimes  generally,  without  mentioning  any  person 
to  whom  the  parties  acknowledge  the  debt;  but  the  greater  part  have  been  to  the 
King,  and  it  may  from  thence  fairly  be  concluded,  that  the  proper  form  is  to  the 
King  (5).  The  objection,  that  this  security  would  give  the  King  a  priority  of  debt, 
which  could  not  be  discharged  under  a  commission  of  bankrupt,  arises  from  construing 
it  to  be  a  common  law  recognizance,  but  would  be  avoided,  by  considering  it  to  be, 
what  it  really  is,  a  stipulation.  In  4  Inst.  322,  a  prohibition  was  granted  to  the 
Convocation,  because  they  were  inquiring  into  matters  not  within  their  jurisdiction. 
The  reason  why  an  Ecclesiastical  Court  cannot  try  a  modus  is,  that  the  rules  of 
evidence  respecting  it  are  different  [187]  in  a  Court  of  Common  Law  ;  a  greater  length 
of  time  being  required  to  establish  it  in  the  latter  Court,  than  in  the  former.  The 
cases  in  Rolie's  Abridgment,  306  and  307,  were  upon  the  construction  of  deeds  under 
seal ;  in  which,  if  the  deeds  were  construed  differently  in  the  Ecclesiastical  Court,  and 
in  a  Court  of  Common  Law,  a  prohibition  would  lie,  to  prevent  the  inconvenience 
which  would  arise,  if  a  deed  which  had  been  construed  one  way  in  an  Ecclesiastical 
Court,  should,  when  brought  before  a  Common  Law  Court,  receive  a  different  inter- 
pretation. But  in  the  present  case,  the  meaning  of  the  term  "full  value"  could  never 
come  before  a  Court  of  Common  Law,  except  on  a  motion  for  a  prohibition  ;  there  is 
no  room  therefore  for  clashing  interpretations  of  the  statute.  The  authority  in 
2  Rolie's  Abridgment,  302,  is  founded  on  the  circumstance  of  an  action  at  common 
law  being  given  by  the  Statute  2  and  3  Ed.  6,  for  not  setting  out  tithes  ;  in  such  case 
therefore  a  variance  of  construction  by  the  Ecclesiastial  Court,  would  be  a  good  ground 
of  prohibition.  In  the  case  of  Godbolt,  218,  the  Spiritual  Court  was  proceeding  to 
punish  a  man,  contrary  to  the  express  direction  of  a  statute,  and  on  that  account  was 

(6)  Vide  post,  the  modern  forms. 
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prohibited.  Lastly,  the  question  in  dispute  concerns  the  Court  of  Prize,  and  not  the 
ordinary  Court  of  Admiralty,  or  Instance  Court.  In  the  cases  cited,  the  prohibitions 
were  granted  to  the  Instance  Court,  but  not  to  the  Court  of  Prize.  These  Courts  are 
in  their  constitution,  process,  and  subject-matter  of  their  jurisdiction,  totally  distinct 
and  independent,  as  fully  appears  from  Lord  Mansfield's  able  and  elaborate  judgment, 
in  the  case  of  Lindo  v.  Rodney,  in  the  notes  of  Lc  Caux  v.  Eden,  Dougl.  591. 

On  this  day,  judgment  was  pronounced  by 

Lord  Loughrorough,  who  after  stating  the  declaration  at  length,  (and  observing, 
that  though  the  sale  of  the  ship  and  cargo  was  said  to  have  been  made  by  the  public 
vendue  master,  by  public  auction,  with  an  averment  that  the  produce  was  the  utmost 
value  of  the  same  at  Halifax,  yet  that  in  fact  in  such  cases,  the  vendue  master  did  not 
sell  under  the  immediate  authority  of  the  Court  of  Vice-Admiralty,  but  as  an 
auctioneer  employed  by  the  parties,)  proceeded  as  follows. 

On  this  declaration  are  alleged  two  different  gravamina :  the  first,  that  the  Court 
of  Appeals  has  misconstrued  the  Act  of  Parliament,  by  which  its  jurisdiction  is 
regulated  ;  the  second,  that  it  is  using  process  which  it  has  no  authority  to  enforce. 
Either  of  these  points,  clearly  made  [188]  out,  would  be  a  good  ground  of  prohibition  : 
the  first,  on  an  antient  and  essential  maxim  of  the  common  law,  that  all  Courts  of 
special  jurisdiction  created  by  Act  of  Parliament,  must  be  limited,  in  the  exercise  of 
that  jurisdiction,  by  such  construction  as  the  Courts  of  Common  Law  may  give  to  the 
statutes ;  because,  if  they  had  a  latitude  to  construe  at  their  discretion  the  law  by 
which  they  act,  they  would  set  themselves  above  the  common  law  (a) :  the  second,  on 
a  maxim  equally  well  established,  that  these  Courts  of  special  jurisdiction  cannot 
assume  to  themselves  the  authority  of  Courts  of  Record,  and  bind  the  estates  of  the 
subjects  of  the  realm. 

Two  questions,  therefore,  present  themselves  to  be  considered  : 

1.  Whether  the  security  taken  by  the  Vice- Admiralty  Court  of  Halifax,  be  such 
as  that  Court  was  competent  to  take  ? 

2.  Whether,  supposing  such  security  to  be  good,  the  Lords  Commissioners  of 
Appeals  have  misconstrued  the  Act  of  Parliament,  which  having,  as  is  contended,  fixed 
a  defined  value  on  prizes,  has  left  them  no  discretion  to  estimate  the  value? 

The  first  question  may  be  disposed  of  without  any  difficulty.  It  has  been  truly 
said,  that  a  strict  recognizance  being  an  acknowledgment  of  a  debt  to  the  King  on 
record,  cannot  be  taken  in  a  Court  not  of  Record.  But  this  security,  though  bearing 
the  form  of  a  recognizance,  is  improperly  so  called,  not  being  a  recognizance  in  reality. 
It  has  none  of  the  attributes  of  a  recognizance ;  it  could  not  be  proceeded  upon  as 
such,  nor  in  its  consequences  is  it  like  a  legal  recognizance.  It  seems  to  have  been 
taken  in  this  form  in  the  Court  of  Vice-Admiralty  at  Halifax,  from  the  inexperience 
of  the  officers,  being  different  from  that  hitherto  used  in  our  Courts  of  Admiralty  in 
England  ;  in  which  the  parties  merely  enter  into  an  undertaking  to  submit  to  the 
order  of  the  Court,  according  to  the  event  of  the  appeal.  To  call  it  therefore  what  it 
is  not,  merely  from  its  accidental  form,  would  be  evidently  absurd.  The  authorities 
cited  from  Lord  Raymond,  sufficiently  prove  that  the  Courts  of  Admiralty  may  take 
stipulations  from  parties,  to  perform  what  shall  be  awarded  them  to  do.  The  Acts  of 
Parliament  relating  to  this  subject  do  not  point  out  the  form  of  the  security,  but 
direct  generally  that  such  security  shall  be  taken  as  the  Court  of  Admiralty  is  enabled 
to  take.  Upon  the  just  construction,  therefore,  of  the  security  in  question,  we  are  of 
opinion  that  it  is  no  [189]  more  than  an  undertaking  to  submit  to  the  directions  of 
the  Court ;  for  we  should  act  upon  very  narrow  and  illiberal  principles,  if  we  were  to 
construe  this  to  he  a  strict  legal  recognizance,  only  because  it  has  a  resemblance  to 
what  the  Court  of  Vice-Admiralty  had  no  authority  to  take.  Operating  therefore  as 
a  stipulation,  execution  upon  it  belongs  to  that  Court,  and  that  jurisdiction,  to  which 
the  parties  have  agreed  to  submit. 

The  second  question,  though  somewhat  more  extensive,  is  not  more  difficult  than 
the  first.  It  has  been  contended,  that  the  security  is  limited  to  a  certain  defined  value, 
and  cannot  be  taken  for  any  other  :  that  defined  value  is  said  to  be  the  produce 
according  to  the  appraisement  or  sale  at  the  place  of  condemnation.  If  this  be  true, 
the  argument  is  well  founded,  that  the  proceeding  to  enforce  payment  of  a  security 

(a)  [Ace.  Gould  v.  Gapper,  5  East,  345,  and  see  Home  v.  Lord  Camden,  post,  476, 
vol.  ii.  p.  533.] 
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taken  for  a  larger  sum  is  without  authority.  But  this  proposition  is  not  supported 
by  the  express  words  of  that  section  of  the  Act  of  the  16  Geo.  3,  on  which  the 
question  arises,  namely,  the  14th,  which  only  directs  security  to  be  taken  to  restore 
the  ship  and  cargo,  "  or  the  full  value  thereof."  No  mode  of  ascertaining  that  value 
is  prescribed  ;  yet  it  is  said,  that  by  reference  to  other  parts  of  the  same  Act,  and  to 
similar  clauses  of  other  Acts  in  pari  materia,  the  words  "full  value"  received  a  fixed 
meaning,  and  denote  the  value  arising  on  appraisement  or  sale  of  the  prize  at  the  place 
of  condemnation,  Whether  this  be  the  true  construction,  will  be  seen  upon  the  several 
Prize  Acts  being  fairly  produced  and  examined. 

Before  the  sixth  year  of  the  reign  of  Queen  Anne,  there  were  no  laws  made  on 
this  subject.  Previous  to  that  time,  all  prizes  taken  in  war  were  of  right  vested  in 
the  Crown,  and  questions  concerning  the  property  of  such  prizes,  were  not  the  subject 
of  discussion  in  Courts  of  Law.  But  in  order  to  do  justice  to  claimants,  from  the  first 
year  after  the  restoration  of  Charles  the  Second,  special  commissions  were  issued  to 
enable  the  Courts  of  Admiralty  to  condemn  such  captures  as  appeared  to  be  lawful 
piizes,  to  give  relief  where  there  was  no  colour  for  the  taking,  and  generally  to  make 
satisfaction  to  parties  injured.  By  the  Act  of  the  13  Car.  2,  c.  9(a),  indeed,  some 
regulations  were  made  concerning  the  treatment  of  ships  taken,  but  no  provisions 
enacted  respecting  any  security  to  be  given  on  delivery  ;  the  sole  interest  in  the  thing 
condemned  being  in  the  Crown,  it  [190]  was  in  public  custody,  and  the  disposition 
of  it  a  mere  matter  of  prerogative  ;  no  such  provisions  therefore  were  necessary.  But 
in  the  sixth  year  of  Queen  Anne,  it  was  thought  proper,  for  the  encouragement  of 
seamen,  to  vest  in  them  the  prizes  they  should  take ;  and  for  that  purpose  the  statutes 
6  Anne,  c.  13  and  c.  37,  were  passed.  The  first  of  these  Acts  only  respects  proceedings 
in  the  Courts  of  Admiralty  in  England,  but  contains  no  particular  directions  to  them, 
the  practice  of  those  Courts  being  already  settled  :  the  second,  6  Anne,  c.  37,  is 
particularly  intended  for  the  regulation  of  the  Courts  of  Vice- Admiralty  in  America; 
and  the  operation  of  it  is  confined  to  captures  and  condemnations  there  made.  One 
object  of  that  Act  was,  that  the  Judge  should  proceed  to  sentence  with  all  possible 
expedition  :  in  the  fourth  section,  therefore,  this  case  is  provided  for ;  namely,  that 
if  on  the  preparatory  examinations  there  should  arise  a  doubt  in  the  breast  of  the 
Judge,  whether  the  capture  were  prize  or  not,  and  further  proof  should  appear  to  be 
necessary,  the  ship  and  cargo  should  be  appraised  by  persons  named  on  the  part  of 
the  captor,  and  be  delivered  up  to  the  claimants,  on  their  giving  good  and  sufficient 
security  to  pay  to  the  captor  the  full  value  thereof  according  to  such  appraisement, 
if  the  ship  should  be  adjudged  lawful  prize  by  the  same  Judge  :  by  this  provision, 
the  claimant  is  entitled  to  the  immediate  possession  of  the  subject  in  dispute,  which 
the  captor  cannot  obtain,  but  on  the  refusal  of  the  claimant  to  give  security  for  the 
appraised  value.  After  a  sentence  of  condemnation,  the  captor  has  a  right  to  the 
possession  ;  no  appraisement  is  to  be  made  in  case  of  an  appeal,  nor  is  there  any 
provision  for  a  sale  by  authority  of  the  Court,  in  order  to  ascertain  the  value ;  but 
(by  the  8th  section  of  the  Act)  the  appeal  is  to  be  allowed  in  like  manner  as  appeals 
from  the  Courts  of  Admiralty  in  England,  with  a  special  direction,  that  the  appellant 
shall  enter  into  a  security  to  prosecute  the  appeal,  answer  the  condemnation,  and  pay 
treble  costs,  if  the  sentence  shall  be  affirmed  :  no  direction  is  given  as  to  any  security 
to  be  taken  from  the  party  appellate,  but  by  reference  to  the  practice  of  the  Court 
of  Admiralty  in  England  on  appeals  to  the  Sovereign  ;  and  it  is  added,  that  the 
execution  of  the  sentence  shall  not  be  suspended  by  reason  of  any  appeal. 

[191]  Upon  the  breaking  out  of  the  war  with  Spain,  in  the  year  1740,  the  13  Geo.  2, 
e.  4,  was  passed,  the  3d  section  of  which  Act  contains  the  same  provision  as  the  4th 
section  of  6  Anne,  c.  37,  with  this  addition,  that  goods  on  board  captured  ships  should 
be  unladen  simply  for  the  purpose  of  appraisement.  The  8th  sections  also  of  these 
two  Acts  are  similar,  except  that  in  the  latter  an  express  provision  is  made,  with 
respect  to  appeals,  that  the  parties  appellate  shall  give  sufficient  security  to  restore 
the  ship  and  cargo,  or  the  full  value  thereof,  in  case  the  sentence  shall  be  reversed  : 
this  is  annexed  to  the  direction,  that  the  execution  of  the  sentence  shall  not  be 
suspended  by  an  appeal.  Under  this  clause,  the  party  appellate  has  his  option,  either 
to  take  possession,  giving  security  for  the  full  value,  or  to  let  the  execution  of  the 
sentence  remain  suspended ;   but  there  is  no  direction  for  any  appraisement  to  be 

(a)  Repealed  by  22  Geo.  2,  c.  33. 
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made,  or  any  sale  by  public  authority,  to  ascertain  the  extent  of  the  security.  To 
the  same  effect,  and  nearly  in  the  same  words  as  the  13  Geo.  2,  c.  4,  are  the  Acts 
17  Geo.  2,  c.  34,  s.  8  &  9,  and  the  29  Geo.  2,  c.  34,  s.  3  &  9,  which  last  was  made 
on  the  commencement  of  hostilities  with  France,  without  any  express  declaration  of 
war.  But  during  the  prosecution  of  the  war  which  ensued,  in  the  year  1758,  great 
complaints  were  made  by  neutral  powers  of  the  misconduct  of  English  privateers  in 
the  Channel,  in  seizing  their  merchantmen  ;  and  a  question  had  also  arisen  between 
the  subjects  of  Holland  and  the  officers  of  the  British  Navy,  upon  the  extent  of  the 
treaties  of  commerce  between  this  country  and  the  Dutch  republic  ;  the  Dutch  claiming 
a  right  to  carry  to  the  French  all  such  goods  as  were  not  specifically  enumerated  under 
the  title  of  contraband ;  while,  on  the  part  of  the  British  Navy,  it  was  contended, 
that  free  ships  only  made  free  goods,  as  to  such  course  of  trade  as  was  carried  on  in 
time  of  peace ;  that  the  Dutch  being  excluded  from  the  French  Islands  in  the  West 
Indies  in  the  time  of  peace,  and  only  admitted  in  time  of  war,  to  cover  their  trade, 
their  ships  ought  to  be  considered  as  adopted  French,  and  were  therefore  lawful  prize. 
The  agitation  of  this  question  led  other  neutral  powers  to  make  similar  claims,  according 
to  their  different  interests  and  connections  with  Great  Britain.  It  was  owing  to  these 
transactions  that  the  32  Geo.  2,  c.  25,  was  made,  to  explain  and  amend  the  29  Geo.  2, 
c.  34,  and  contained  a  provision  in  the  24th  section,  in  favour  of  neutral  powers 
claiming  [192]  certain  rights  of  trade  under  the  privilege  of  treaties.  By  this  section 
a  choice  is  given  to  the  neutral  claimant,  either  to  have  the  ship  condemned,  delivered 
up,  on  appraisement  made  and  security  given  by  him,  and  a  pass  granted  him  to  depart 
with  the  ship  wherever  he  pleases;  or  to  have  a  sale  of  the  ship  and  cargo,  and  the 
produce  vested  in  certain  funds  to  abide  the  event. 

Next  came  the  Act  16  Geo.  3,  c.  5,  on  which  the  present  question  arises,  and  which 
was  made  on  the  war  with  the  then  American  colonies.  In  this  Act,  the  clause 
respecting  neutral  powers  was  purposely  omitted  ;  for  no  other  power  could  have  any 
right  or  privilege,  by  treaty  or  otherwise,  to  trade  with  those  colonies,  then  part  of 
the  British  dominions,  and  in  open  rebellion  to  the  British  Government.  But  when 
subsequent  hostilities  took  place  with  France,  Spain,  and  the  United  Provinces,  this 
provision  became  again  necessary,  because  similar  questions  might  arise  with  respect 
to  neutral  powers.  It  was  accordingly  inserted  in  the  French  (19  Geo.  3,  c.  67), 
Spanish  (20  Geo.  3,  c.  23),  and  Dutch  (21  Geo.  3,  c.  15),  Prize  Acts. 

I  have  taken  this  general  view  of  the  several  Acts  made  on  the  subject  before  us, 
in  order  to  shew  that  the  16  Geo.  3,  c.  5,  and  the  19  Geo.  3,  c.  67,  are  not  in  pari 
materia,  and  consequently  there  can  be  no  reasoning  drawn  from  the  one  to  the  other. 

It  remains  then  to  be  considered,  whether  on  the  context  of  the  16  Geo.  3,  c.  5, 
we  can  say  that  the  Court  of  Appeals  did  wrong  in  ordering  a  larger  sum  to  be  paid 
than  the  amount  of  the  sale  at  the  place  of  condemnation.  It  was  argued  with  a 
degree  of  plausibility,  that  made  some  impression  on  my  mind,  that  by  the  5th  and 
6th  sections,  when  there  were  doubts  entertained  of  the  legality  of  capture,  the  value 
was  to  be  estimated  by  appraisement;  but  that,  by  allowing  an  indefinite  meaning 
to  the  words  "full  value"  in  the  14th,  the  captor,  with  a  sentence  in  his  favour,  would 
be  in  a  worse  situation  than  when  the  legality  of  the  capture  was  doubtful.  But  if 
this  be  attended  to,  there  will  appear  neither  injustice  or  hardship  on  the  captor.  In 
the  case  provided  for  by  the  5th  and  6ch  sections,  the  claimant  is  to  have  immediate 
possession  on  giving  security  for  the  appraised  value ;  and  it  is  only  on  the  event  of 
bis  refusal  that  the  captor  is  to  have  it.  The  fairness  of  the  [193]  appraisement 
must  be  presumed  from  his  not  choosing  to  take  possession  and  give  security  ;  and 
it  is  the  act  of  the  claimant  which  forces  the  possession  on  the  captor;  but  by  the 
14th  section,  the  captor,  having  obtained  a  sentence,  has  an  absolute  right  to  the 
possession  of  the  prize,  to  dispose  of  it  where  and  how  he  pleases  on  the  terms  of  giving 
security  ;  but  he  is  not  obliged  to  assume  the  possession  if  he  does  not  choose  to  give 
the  security ;  the  claimant  cannot,  as  in  the  former  case,  force  the  possession  upon 
him.  The  14th  section,  therefore,  which  respects  a  proceeding  after  sentence,  and 
the  5th,  which  provides  against  a  delay  l)efore  sentence,  refer  to  cases  so  distinct  that 
there  is  no  analogy  between  them.  In  order  to  introduce  the  interpretation  contended 
for  of  the  14th  section,  we  must  be  obliged  to  add  to  the  description  of  the  security 
to  restore  the  ship  and  cargo,  or  the  "full  value  thereof,"  words  to  the  following 
effect,  "  at  the  place  of  sale,  such  sale  being  made  without  fraud,  by  persons  authorised, 
&c.  "  which  would  be  an  extraordinary  latitude  of  construction ;  especially,  when  no 
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sale  is  directed,  no  persons  appointed  to  make  it,  and  no  captor  obliged  to  sell  at  the 
place  of  condemnation. 

We  are  therefore  of  opinion,  upon  the  second  question,  that  the  Lords  Commis- 
sioners of  Appeals  were  not  tied  down  to  any  definite  measure  of  value  to  be  given 
in  lieu  of  the  ship  and  cargo.  Whether  it  ought  to  be  the  invoice  value,  the  value 
at  the  port  to  which  the  ship  was  carried,  or  at  the  port  to  which  she  would  have 
gone  if  the  voyage  had  not  been  interrupted,  are  questions  which  will  admit  of  much 
argument  and  doubt.  But  even  if  we  thought  that  the  Court  of  Appeals  had  given 
an  erroneous  judgement  as  to  the  value,  if  we  sitting  in  a  Court  of  Prize  should  have 
ourselves  determined  differently  ;  or  could  such  a  question  have  come  before  a  Court 
of  Common  Law,  and  it  should  have  been  proper  to  direct  the  jury  to  find  the  value 
at  the  place  of  sale,  still  there  is  no  ground  for  a  prohibition.  I  would  not  be  under- 
stood to  say  that  the  Commissioners  of  Appeals  have,  in  fact,  made  an  improper 
estimate  of  the  value ;  but  be  that  estimate  right  or  wrong,  it  is  our  province  to  say 
whether  they  have  misconstrued  the  law,  misconstruction  of  law  being  a  ground  of 
prohibition.  But  as  we  are  all  of  opinion,  that  the  Act  in  dispute  gives  them  authority 
to  decide  upon  the  [194]  measure  of  value,  we  have  no  right  to  prohibit  them  from 
enforcing  their  sentence,  and  therefore  must  direct  a 

Consultation  to  issue. 

The  following  is  the  Modern  Form  of  the  Security  entered  into  by  the  Sureties, 
on  an  Appeal  from  a  Sentence  of  the  High  Court  of  Admiralty  in  England. 

[After  stating  the  proceedings  in  the  Court  of  Admiralty] 

Then  the  said  A.  B.  (the  proctor)  produced  for  sureties  C.  D.  of and  E.  F. 

of '■ who  submitting  themselves  to  the  jurisdiction  of  this  Court,  bound  themselves, 

their  heirs,  executors  and  administrators  for  G.  H.  the (captor  or  claimant,  as  the 

case  may  be)  of  the  said  ship  and  cargo,  in  the  sum  of 1.  of  lawful  money  of  Great 

Britain  being  double  the  amount  of  the  value  of  the  said  cargo,  as  before  alleged,  unto 

the  said  L  K.  the (captor  or  claimant)  to  abide  the  event  of  the  appeal,  and  to  pay 

what  may  be  decreed  to  be  restored,  together  with  expences ;  and  unless  they  shall 
so  do,  they  do  hereby  severally  consent,  that  execution  shall  issue  forth  against  them, 
their  heirs,  executors,  and  administrators,  goods  and  chattels,  wheresoever  the  same 
shall  be  found,  to  the  value  of  the  sum  of 1.  afore-mentioned. 

The  security  taken  from  the  plaintiffs  in  the  above  case,  of  Brymer  v.  Atkins,  in 
the  Court  of  Vice-Admiralty  of  Halifax,  stated  that  they  "  in  their  own  proper  persons, 
jointly  and  severally  acknowledged  to  owe  to  our  Sovereign  Lord  the  King,  the  sum  of 
97651  17s.  8d.  currency." 

The  condition  of  that  recognizance  was,  to  restore  the  said  ship  and  cargo  or  the 
"value  thereof,"  in  case  the  sentence  appealed  from  should  be  reversed;  and  then  that 
"  recognizance  "  to  be  void,  &c. 

The  Modern  Form  of  the  Security,  entered  into  on  Granting  Letters  of 
Marque  or  Reprisals. 

[After  mentioning  the  time,  place,  names  of  the  parties,  &c.  goes  on  thus :] 
Who  submitting  themselves  to  the  jurisdiction  of  the  High  Court  of  Admiralty 
of  England,  obliged  themselves,  their  heirs,  executors,  administrators,  in  the  sum  of 

1.  of  lawful  money  of  Great  Britain  to  this  effect ;  that  is  to  say,  whereas  A.  B. 

is  duly  authorized  by  letters  of  marque  and  reprisals,  with  the  ship  called  the  "  C.  D." 

of  the  burthen  of  about tons,  whereof  he  the  said  A.  B.  goeth  master,  by  force 

of  arms,  to  attack,  surprize,  seize,  and  take,  all  ships  and  vessels,  goods,  wares,  and 
merchandize,  chattels,  and  effects,  belonging  to  the  French  King,  or  to  any  of  his 
vassals,  and  subjects,  or  others  inhabiting  within  any  of  his  countries,  territories, 
or  dominions  whatsoever  (excepting  only  within  the  harbours,  or  roads,  within  shot 
of  the  cannon  of  princes,  and  States,  in  amity  with  His  Majesty) :  and  whereas  he  the 
said  A.  B.  hath  a  copy  of  certain  instructions  approved  of,  and  passed  by  His  Majesty 
in  Council,  as  by  the  tenor  of  the  said  letter  of  marque,  and  reprisals,  and  instructions, 
thereto  relating,  more  at  large  appeareth  :  if  therefore  nothing  be  done  by  the  said 
A.  B.  or  any  of  his  officers,  mariners,  or  company,  contrary  to  the  true  meaning  of  the 
said  instructions,  and  of  all  other  mstructions,  which  may  be  issued  in  like  manner 
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hereafter,  and  whereof  due  notice  shall  be  given  him  ;  but  that  the  letters  of  marque 
and  reprisals  aforesaid,  and  the  said  instructions  shall,  in  all  particulars,  be  well  and 
duly  observed  and  performed,  as  far  as  they  shall  the  said  ship,  master  and  company,  any 
way  concern  ;  and  if  they  shall  give  full  satisfaction  for  any  damage  or  injury,  which 
shall  be  done  by  them,  or  any  of  them,  to  any  of  His  Majesty's  subjects,  or  foreign 
States  in  amity  with  His  Majesty,  and  also  shall  duly  and  truly  pay  or  cause  to  be 
paid  to  His  Majesty,  or  the  customers  or  officers  appointed  to  receive  the  same  for 
His  Majesty  the  usual  customs  due  to  His  Majesty,  of  and  for  all  ships,  and  goods, 
so  as  aforesaid  taken  and  adjudged  for  prize ;  and  moreover,  if  the  said  A.  B.  shall 
not  take  any  ship  or  vessel,  or  any  goods,  or  merchandizes,  belonging  to  the  enemy 
or  otherwise  liable  to  confiscation,  [195]  through  consent,  or  clandestinely,  or  by 
collusion,  by  virtue,  colour,  or  pretence,  of  his  said  letters  of  marque  and  reprisals, 
that  then  this  bail  shall  be  void,  and  of  none  effect;  and  unless  they  shall  so  do,  they 
do  all  hereby  severally  consent  that  execution  shall  issue  forth  against  them,  their 
heirs,  executors  and  administratoi's,  goods  and  chattels,  wheresoever  the  same  shall 

be  found  to  the  value  of  the  sum  of 1.  before  mentioned,  and  in  testimony  of 

the  truth  thereof  they  have  hereunto  subscribed  their  names,  &c. 

End  of  Hilary  term. 

The  following  are  the  Material  Sections  of  the  several  Prize  Acts  cited 
in  the  preceding  Case  of  Brymer  against  Atkins. 

6  Anne,  c.  37,  s.  2.  And  for  the  better  encouragement  also  of  such  ships  and 
vessels  of  war,  which  are  or  shall  be  in  Her  Majesty's  pay  or  service,  be  it  further 
enacted  by  the  authority  aforesaid,  that  the  flag  officers,  commanders,  and  other  officers 
and  seamen  of  every  such  ship  or  vessel  of  war,  shall  have  the  sole  interest  and  property, 
of  and  in  all  and  every  ship,  vessel,  goods  and  merchandize  they  shall  take  in  any  part 
of  America,  (being  first  adjudged  lawful  prize  in  any  of  Her  Majesties  Courts  of 
Admiralty,  and  subject  to  the  customs  and  duties  payable  to  Her  Majesty,  as  if  the 
same  had  been  first  imported  to  any  part  of  Great  Britain,  and  from  thence  exported, 
for  and  in  respect  of  all  such  goods  and  merchandize)  to  be  divided  in  such  proportions, 
and  after  such  manner,  as  Her  Majesty,  her  heirs  and  successors,  shall  think  fit  to  order 
and  direct. 

Section  4.  And  for  the  more  speedy  proceeding  to  condemnation  or  other 
determination  of  any  prize  ship  or  vessel,  goods  and  merchandizes  taken  by  any  such 
privateer  ship,  or  by  any  of  Her  Majesty's  ships  of  war  in  such  Courts  of  Admiralty, 
as  aforesaid,  and  for  lessening  the  expences  that  have  been  usual  in  those  cases  ;  be 
it  further  enacted  by  the  authority  aforesaid,  that  the  Judge  or  Judges  of  such  Court 
of  Admiralty,  or  other  person  or  persons  thereto  authorized,  shall  within  the  space 
of  five  days  after  request  to  him  or  them  for  that  purpose  made,  finish  the  usual 
preparatory  examination  of  the  persons  commonly  examined  in  such  cases,  in  order 
to  prove  the  capture  to  be  lawful  prize,  or  to  enquire  whether  the  same  be  lawful 
prize  or  not ;  and  that  the  proper  monition  usual  in  such  cases  shall  be  issued  by  the 
person  or  persons  proper  to  issue  the  same,  and  shall  be  executed  in  the  usual  manner 
by  the  person  or  persons  proper  to  execute  the  same,  within  the  space  of  three  days 
after  request  in  that  behalf  made;  and  in  ease  no  claim  of  such  capture,  ship,  vessel 
or  goods  shall  be  duly  entered  or  made  in  the  usual  form,  and  attested  upon  oath, 
giving  twenty  days  notice  after  the  execu[197]-tion  of  such  monition,  or  if  there  be 
such  claim,  and  the  claimant  or  claimants  shall  not  within  five  days  give  sufficient 
security  (to  be  approved  by  such  Court  of  Admiralty)  to  pay  double  costs  to  the  captor 
or  captors  of  such  ship,  vessel  or  goods,  in  case  the  same  so  claimed  shall  be  adjudged 
lawful  prize,  that  then  the  Judge  or  Judges  of  such  Court  of  Admiralty  shall,  upon 
producing  to  him  or  them  the  said  examinations  or  copies  thereof,  and  upon  producing 
to  him  or  them,  upon  oath,  all  papers  and  writings  which  shall  have  been  found  taken 
in  or  with  such  capture  (or  upon  oath  made  that  no  such  papers  were  found)  immedi- 
ately, and  without  further  delay  proceed  to  sentence,  either  to  discharge  and  acquit 
such  capture,  or  to  adjudge  or  condemn  the  same  as  lawful  prize,  according  as  the  case 
shall  appear  to  him  or  them,  upon  perusal  of  such  preparatory  examinations,  and  also 
of  the  writings  found  taken  in  or  with  such  capture  (if  any  such  writing  shall  be 
found) ;  and  in  case  such  claim  shall  be  duly  entered  or  made,  and  security  given 
thereupon,  according  to  the  tenor  and  true  meaning  of  this  Act,  and  there  shall  appear 
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no  occasion  to  examine  any  witnesses,  other  than  what  shall  be  then  near  to  such  Court 
of  Admiralty,  that  then  such  Judge  or  Judges  shall  forthwith  cause  such  witnesses 
to  be  examined,  and  (within  the  space  of  ten  days  after  such  claim  made,  and  security 
given)  proceed  to  such  sentence,  as  aforesaid,  touching  such  capture ;  but  in  case  upon 
making  or  entering  such  claim,  and  the  allegation  and  oath  thereupon,  or  the  producing 
such  writings  as  shall  have  been  found  taken  in  or  with  such  capture,  or  upon  the  said 
preparatory  examinations  it  shall  appear  doubtful  to  the  Judge  or  Judges  of  such 
Court  of  Admiralty,  whether  such  capture  be  lawful  prize  or  not;  and  it  shall  appear 
necessary  according  to  the  circumstances  of  the  case,  for  the  clearing  and  determining 
such  doubt,  to  have  an  examination  of  witnesses  that  are  remote  from  such  Court 
of  Admiralty,  and  such  examination  shall  be  desired,  and  that  it  be  still  insisted  on 
on  the  captor's  part  that  the  said  capture  is  lawful  prize,  and  that  the  contrary  be  still 
persisted  in  on  the  claimant's  behalf,  that  then  the  said  Judge  or  Judges  shall  forthwith 
cause  such  capture  to  be  appraised  by  persons  named  on  the  part  of  the  captor,  and 
sworn  truly  to  appraise  the  same  according  to  the  best  of  their  skill  and  knowledge, 
and  shall  after  such  appraisement  made,  and  within  the  space  of  fourteen  days  after 
the  making  of  such  claim,  proceed  to  take  good  and  sufficient  security  from  the 
claimants,  to  pay  [198]  to  the  captors  the  full  value  thereof,  according  to  such 
appraisement,  in  case  the  same  shall  be  adjudged  lawful  prize,  and  after  such  security 
duly  given,  the  said  Judge  or  Judges  shall  make  an  interlocutory  order  for  releasing 
or  delivering  the  same  to  such  claimant  or  claimants,  or  his  or  their  agents ;  and  the 
same  shall  be  actually  released  or  delivered  accordingly. 

Section  5.  And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  any 
claimant  or  claimants  shall  refuse  to  give  such  security,  the  Judge  or  Judges  shall 
cause  the  captor  or  captors  in  like  manner  to  give  good  and  suificient  security  to  be 
approved  of  by  the  claimant  or  claimants,  to  pay  to  the  said  claimant  or  claimants  the 
full  value  according  to  the  appraisement,  in  case  any  such  capture  or  captures  shall  be 
adjudged  not  to  be  lawful  prize  ;  and  the  said  Judge  or  Judges  shall  thereupon  proceed 
to  make  an  interlocutory  order  for  the  releasing  and  delivering  of  the  same  to  the  said 
captor  or  captors,  or  their  agents. 

Section  7.  Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the  authority 
aforesaid,  that  if  any  captor  or  captors,  claimant  or  claimants,  shall  not  rest  satisfied 
with  the  sentence  given  in  such  Court  of  Admiralty,  it  shall  and  may  be  lawful  to  the 
party  or  parties  thereby  aggrieved,  to  appeal  from  the  said  Court  of  Admiralty  to 
Her  Majesty  in  her  Privy  Council,  such  appeal  to  be  allowed  in  the  like  mariner  as 
appeals  to  Her  Majesty  are  now  allowed  from  the  Court  of  Admiralty  within  this 
kingdom,  so  as  the  same  be  made  within  fourteen  days  after  sentence,  and  good 
security  be  likewise  given  by  the  appellant  or  appellants,  that  he  or  they  will  effectually 
prosecute  such  appeal,  and  answer  the  condemnation,  as  also  pay  treble  costs  as  shall 
be  awarded  by  Her  Majesty  in  case  the  sentence  of  such  Court  of  Admiralty  be 
affirmed,  and  so  as  execution  be  not  suspended  by  reason  of  any  such  appeal ;  any 
thing  in  this  Act  before  contained  to  the  contrary  hereof  in  any  wise  notwithstanding. 

13  Geo.  2,  c.  4,  s.  3.  And  for  the  more  speedy  proceeding  to  condemnation,  or 
other  determination  of  any  prize,  ship  or  vessel,  goods  or  merchandizes,  taken  as  afore- 
said, and  for  lessening  of  the  expenees  that  have  been  usual  in  the  like  cases,  be  it 
further  enacted  by  the  authority  aforesaid,  that  the  Judge  or  Judges  of  such  Court 
of  Admiralty  or  other  person  or  pei'sons  thereto  authorised,  shall,  within  the  space  of 
five  days  after  request  to  him  or  them  for  that  purpose  made,  finish  the  usual  preparatory 
examination  [199]  of  the  persons  commonly  examined  in  such  cases,  in  order  to  prove 
the  capture  to  be  lawful  prize,  or  to  enquire  whether  the  same  be  lawful  prize  or  not, 
and  that  the  proper  monition  usual  in  such  cases  shall  be  issued  by  the  person  or 
persons  proper  to  issue  the  same,  and  shall  be  executed  in  the  usual  manner,  by  the 
person  or  persons  proper  to  execute  the  same  within  the  space  of  three  days  after 
request  in  that  behalf  made  ;  and  in  case  no  claim  of  such  capture,  ship,  vessel,  or 
goods,  shall  be  duly  entered  or  made  in  the  usual  form,  and  attested  upon  oath, 
giving  twenty  days'  notice  after  the  execution  of  such  monition  ;  or  if  there  be  such 
claim,  and  the  claimant  or  claimants  shall  not  within  five  days  give  sufficient  security 
(to  be  approved  by  such  Court  of  Admiralty)  to  pay  double  costs  to  the  captor  or 
captors  of  such  ship,  vessel,  or  goods,  in  case  the  same  so  claimed  shall  be  adjudged 
lawful  prize,  that  then  the  Judge  or  Judges  of  such  Court  of  Admiralty  shall,  upon 
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producing  to  him  or  them  the  said  examinations  or  copies  thereof ;  and  upon  pro- 
ducing to  him  or  them,  upon  oath,  all  papers  and  writings  which  shall  have  been 
found  taken  in  or  with  such  capture,  or  upon  oath  made  that  no  such  papers  were 
found,  imme(Hately  and  without  further  delay  proceed  to  sentence,  either  to  discharge 
and  acquit  such  capture,  or  to  adjudge  and  condemn  the  same  as  lawful  prize  accord- 
ing as  the  case  shall  appear  to  him  or  them  upon  perusal  of  such  preparatory  examina- 
tions, and  also  of  the  writings  found  taken  in  or  with  such  capture,  if  any  such  writing 
shall  be  found  ;  and  in  case  such  claim  shall_  be  duly  entered  or  made  and  security 
given  thereupon  according  to  the  tenor  and  true  meaning  of  this  Act,  and  there  shall 
appear  no  occasion  to  examine  any  witnesses,  other  than  what  shall  be  then  near  to 
such  Court  of  Admiralty,  that  then  such  Judge  or  Judges  shall  forthwith  cause  such 
witnesses  to  be  examined,  and  within  the  space  of  ten  days  after  such  claim  made 
and  security  given,  proceed  to  such  sentence  as  aforesaid  touching  such  capture  ;  but 
in  case  upon  making  or  entering  such  claim  and  the  allegation  and  oath  thereupon, 
or  the  producing  such  writings  as  shall  have  been  found  taken  in  or  with  such  capture, 
or  upon  the  said  preparatory  examinations  it  shall  appear  doubtful  to  the  Judge  or 
Judges  of  such  Court  of  Admiralty,  whether  such  capture  be  lawful  prize  or  not;  and 
it  shall  appear  necessary,  according  to  the  circumstances  of  the  case  for  the  clearing 
and  determining  such  doubt,  to  have  an  examination  of  witnesses  [200]  that  are  remote 
from  such  Court  of  Admiralty,  and  such  examination  shall  be  desired,  and  that  it  be 
still  insisted  on,  on  liehalf  of  the  captors,  that  the  said  capture  is  lawful  prize,  and  that 
the  contrary  be  still  persisted  in  on  the  claimant's  behalf,  that  then  the  said  Judge  or 
Judges  shall  forthwith  cause  such  capture  to  be  appraised  by  persons  named  on  the 
part  of  the  captor,  and  sworn  truly  to  appraise  the  same  according  to  the  best  of  their 
skill  and  knowledge ;  for  which  purpose  the  said  Judge  or  Judges  shall  cause  the 
goods  found  on  board  to  be  unladen,  and  put  into  proper  warehouses,  with  separate 
locks  of  the  collector  and  comptroller  of  the  Customs ;  and,  where  there  is  no  comp- 
troller, of  the  naval  officer,  and  the  agents  or  persons  employed  by  the  captors  and 
claimants  at  the  charge  of  the  party  or  parties  desiring  the  same,  and  shall,  after  such 
appraisement  made,  and  within  the  space  of  fourteen  days  after  the  making  of  such 
claim,  proceed  to  take  good  and  sufficient  security  from  the  claimants  to  pay  the  captors 
the  full  value  thereof,  according  to  such  appraisement  in  case  the  same  shall  be  adjudged 
lawful  prize;  and  after  such  security  duly  given  the  said  Judge  or  Judges  shall  make 
an  interlocutory  order  for  releasing  or  delivering  the  same  to  such  claimant  or  claimants 
or  his  or  their  agents,  and  the  same  shall  be  actually  released  or  delivered  accordingly. 

Section  4.  And  it  is  further  enacted  by  the  authority  aforesaid,  that  if  any 
claimant  or  claimants  shall  refuse  to  give  such  security,  the  Judge  or  Judges  shall 
cause  the  captor  or  captors  in  like  manner  to  give  good  and  sufficient  security  to  be 
approved  of  by  the  claimant  or  claimants  to  pay  the  said  claimant  or  claimants  the 
full  value  thereof  according  to  the  appraisement,  in  case  any  such  capture  or  captures 
shall  be  adjudged  not  to  be  lawful  prize  ;  and  the  said  Judge  or  Judges  shall  there- 
upon proceed  to  make  an  interlocutory  order  for  the  releasing  and  delivering  of  the 
same  to  the  said  captor  or  captors  or  their  agents. 

Section  8.  Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the 
authority  aforesaid,  that  if  any  captor  or  captors,  claimant  or  claimants  shall  not 
rest  satisfied  with  the  sentence  given  in  such  Court  of  Admiralty  in  any  of  His 
Majesty's  plantations  or  dominions  abroad,  it  shall  and  may  be  lawful  for  the  party 
or  parties  thereby  aggrieved  to  appeal  from  the  said  Court  of  Admiralty  to  the 
commissioners  appointed,  or  to  be  appointed  under  the  Great  Seal  of  Great  Britain, 
for  receiving,  hearing  and  [201]  determining  appeals  in  causes  of  prizes ;  such  appeal 
to  be  allowed  in  the  like  manner  as  appeals  to  such  commissioners  are  now  allowed 
from  the  Court  of  Admiralty  within  this  kingdom  ;  so  as  the  same  be  made  within 
fourteen  days  after  sentence,  and  a  good  security  be  likewise  given  by  the  appellant 
or  appellants,  that  he  or  they  will  effectually  prosecute  such  appeal,  and  answer  the 
condemnation,  as  also  pay  treble  costs,  as  shall  be  awarded,  in  case  the  sentence  of 
such  Court  of  Admiralty  be  affirmed  ;  any  thing  in  this  Act  before  to  the  contrary 
hereof  in  any  wise  notwiihstanding.  Provided  always,  that  the  execution  of  any 
sentence  so  appealed  from  as  aforesaid,  shall  not  be  suspended  by  reason  of  such 
appeal,  in  case  the  party  or  parties  appellate  shall  give  sufficient  security,  to  be 
approved  of  by  the  Court  in  which  such  sentence  shall  be  given,  to  restore  the  ship, 
vessel,  goods,  or  effects,  concerning  which  such  sentence  shall  be  pronounced,  or  the 
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full  value  thereof,  to  the  appellant  or  appellants,  in  case  the  sentence  so  appealed  from 
shall  be  reversed. 

The  17  Geo.  2,  c.  34,  sections  3,  4,  8  &  9,  and  the  29  Geo.  2,  c.  34,  sections  3,  4, 
8  &  9,  are  the  same  as  the  above  sections  of  the  13  Geo.  2,  c.  4. 

32  Geo.  2,  c.  2.5,  s.  24.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
in  case  any  appeal  shall  be  interposed  from  a  sentence  given  in  any  Admiralty  Court, 
concerning  any  goods  and  effects  which  may  hereafter  be  seized  or  taken  as  prize,  in 
pursuance  of  the  aforesaid  Act  of  Parliament  of  the  twenty-ninth  year  of  His  Majesty's 
reign,  or  of  this  Act ;  that  then,  and  in  such  case,  the  Judge  of  such  Court  of 
Admiralty  shall  and  ma^',  at  the  request,  costs,  and  charges,  either  of  the  captor  or 
claimant,  or  of  the  claimant  only,  in  cases  where  the  privilege  is  reserved  in  favour  of 
the  claimant  by  any  treaty  or  treaties  subsisting  between  His  Majesty  and  foreign 
powers,  make  an  order  to  have  such  capture  appraised,  unless  the  parties  shall  other- 
wise agree  upon  the  value  thereof,  and  an  inventory  taken,  and  then  take  security  for 
the  full  value  thereof,  and  thereupon  cause  such  capture  to  be  delivered  to  the  party 
giving  such  security,  in  like  manner  as,  by  the  said  former  Act,  such  judge  ought  or 
could  have  done,  before  sentence  given,  notwithstanding  such  appeal :  and  if  there 
shall  be  any  difficulty  or  objection  to  the  giving  or  taking  of  [202]  security,  the  said 
Judge  shall,  at  the  request  of  either  of  the  parties,  order  such  goods  and  effects  to  be 
entered,  landed,  and  sold  by  public  auction,  as  prize  goods  now  are,  under  the  care 
and  custody  of  the  proper  officers  of  the  Customs,  and  under  the  direction  and  inspec- 
tion of  such  persons  as  shall  be  appointed  by  the  claimants  and  captors;  and  the 
monies  arising  by  such  sale  shall  be  deposited  in  the  Bank  of  England,  or  in  some 
public  securities,  and  in  the  names  of  such  trustees  as  the  captors  and  claimants  shall 
jointly  appoint,  and  the  Court  shall  approve,  for  the  use  and  benefit  of  the  parties  who 
shall  be  adjudged  to  be  intitled  thereto :  and  if  such  security  shall  be  given  by  the 
claimants,  then  it  is  hereby  also  enacted,  that  such  Judge  shall  give  such  captor  a 
pass,  to  prevent  its  being  taken  again  by  His  Majesty's  subjects  in  its  destined  voyage. 

16  Geo.  3,  e.  5,  on  the  construction  of  which  the  question  arose,  s.  5.  And,  for 
the  more  speedy  proceeding  to  condemnation  or  other  determination  of  any  prize, 
ship,  or  vessel,  goods  or  merchandizes,  to  be  taken  as  aforesaid,  and  for  lessening  the 
expences  that  have  been  usual  in  the  like  cases,  be  it  further  enacted  by  the  authority 
aforesaid,  that  the  Judge  or  Judges  of  such  Court  of  Admiralty,  or  other  person  or 
persons  thereto  authorised,  shall,  within  the  space  of  five  days  after  request  to  him 
or  them  for  that  purpose  made,  finish  the  usual  preparatory  examinations  of  the 
persons  commonly  examined  in  such  cases,  in  oider  to  prove  the  capture  to  be  lawful 
prize,  or  to  enquire  whether  the  same  be  lawful  prize  or  not ;  and  that  the  proper 
monition  usual  in  such  cases  shall  be  issued  by  the  person  or  persons  proper  to  issue 
the  same,  and  shall  be  executed  in  the  usual  manner  by  the  person  or  persons  proper 
to  execute  the  same,  within  the  space  of  three  days  after  request  in  that  behalf  made  ; 
and  in  case  no  claim  of  such  capture,  ship,  vessel,  or  goods,  shall  be  duly  entered  or 
made  in  the  usual  form,  and  attested  upon  oath,  giving  twenty  days'  notice  after  the 
execution  of  such  monition  :  or  if  there  be  such  claim,  and  the  claimant  or  claimants 
shall  not  within  five  days  give  sufficient  security  (to  be  approved  of  by  such  Court  of 
Admiralty)  to  pay  double  costs  to  the  captor  or  captors  of  such  ship,  vessel,  or  goods, 
in  case  the  same  so  claimed  shall  be  adjudged  lawful  prize,  that  then  the  Judge 
or  Judges  of  such  Court  of  Admiralty  shall  (upon  producing  to  him  or  them  the 
said  examinations  or  copies  thereof,  and  upon  producing  to  him  or  them,  upon  oath, 
all  papers  and  [203]  writings  which  shall  have  been  found  taken  in  or  with  such 
capture,  or  upon  oath  made  that  no  such  papers  or  writings  were  found)  immediately, 
and  without  further  delay,  proceed  to  sentence,  either  to  discharge  and  acquit  such 
capture,  or  to  adjudge  and  condemn  the  same  as  lawful  prize,  according  as  the  case 
shall  appear  to  him  or  them  upon  perusal  of  such  preparatory  examinations,  and  also 
of  the  other  last-mentioned  papers  and  writings  found  taken  in  or  with  such  capture, 
if  any  such  papers  or  writings  shall  be  found ;  and  in  case  such  claims  shall  be  duly 
entered  or  made,  and  security  given  thereupon  according  to  the  tenor  and  true  mean- 
ing of  this  Act,  and  there  shall  appear  no  occasion  to  examine  any  witnesses  other 
than  what  shall  be  then  near  to  such  Court  of  Admiralty,  that  then  such  Judge  or 
Judges  shall  forthwith  cause  such  witnesses  to  be  examined  within  the  space  of  ten 
days  after  such  claim  made  and  security  given,  and  proceed  to  such  sentence,  as 
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aforesaid,  touching  such  capture :  but  in  case,  upon  making  or  entering  such  claim 
and  the  allegations  and  oath  thereupon,  or  the  producing  such  papers  or  writings  as 
shall  have  been  found  or  taken  in  or  with  such  capture,  or,  upon  the  said  preparatory 
examinations,  it  shall  appear  doubtful  to  the  Judge  or  Judges  of  such  Court  of 
Admiralty,  whether  such  capture  be  lawful  prize  or  not,  and  it  shall  appear  necessary, 
according  to  the  circumstances  of  the  ease,  for  the  clearing  and  determining  such 
doubt,  to  have  an  examination,  upon  pleadings  given  in  by  the  parties  and  admitted 
by  the  Judge,  of  witnesses  that  are  remote  from  such  Court  of  Admiralty,  and  such 
examinations  shall  be  desired,  and  that  it  be  still  insisted  on,  on  behalf  of  the  captors, 
that  the  said  capture  is  lawful  prize,  and  the  contrary  be  still  persisted  in  on  the 
claimants'  behalf ;  that  then  the  said  Judge  or  Judges  shall  forthwith  cause  such 
capture  to  be  appraised  by  persons  to  be  named  by  the  parties  and  appointed  by  the 
Court,  and  sworn  truly  to  appraise  the  same  according  to  the  best  of  their  skill  and 
knowledge  ;  for  which  purpose  the  said  Judge  or  Judges  shall  cause  the  goods  found 
on  board  to  be  unladen,  and,  an  inventory  thereof  being  first  taken  by  the  marshal 
of  the  Admiralty  or  his  deputy,  shall  cause  all  such  parts  of  the  goods  and  merchandize 
as  are  perishable  commodities  to  be  sold  by  public  sale,  for  the  clear  amount  of  which 
only  the  captors  shall  be  answerable  to  the  claimants,  and  the  remainder  of  them  to 
be  [204]  put  into  proper  warehouses,  with  seijarate  locks,  of  the  collector  and 
comptroller  of  the  Customs,  and,  where  there  is  no  comptroller,  of  the  naval  officer, 
and  the  agents  or  persons  employed  by  the  captors  and  claimants,  at  the  charge  of 
the  party  or  parlies  desiring  the  same  ;  and  shall,  after  such  appraisement  made,  and 
within  the  space  of  fourteen  days  after  the  making  of  such  claim,  proceed  to  take  good 
and  sufficient  security  from  the  claimants  to  pay  the  captors  the  full  value  thereof, 
according  to  such  appraisement,  in  case  the  same  shall  be  adjudged  lawful  prize ;  and 
shall  also  proceed  to  take  good  and  sufficient  security  from  the  captors  to  pay  such  costs 
as  the  Court  shall  think  proper,  in  case  such  ship  shall  not  be  condemned  as  lawful 
prize  ;  and,  after  such  securities  duly  given,  the  said  Judge  or  Judges  shall  make  an 
interlocutory  order  for  releasing  or  delivering  the  same  to  such  claimant  or  claimants, 
or  his  or  their  agents,  and  the  same  shall  be  actually  released  or  delivered  accordingly. 

Section  6.  And  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that  if 
any  claimant  or  claimants  shall  refuse  to  give  such  security,  the  Judge  or  Judges 
shall  cause  the  captor  or  captors  in  like  manner  to  give  good  and  sufficient  security 
to  pay  the  said  claimant  or  claimants  the  full  value  thereof  according  to  the  appraise- 
ment, in  case  any  such  capture  or  captures  shall  be  adjudged  not  to  be  lawful  prize  ; 
and  the  said  Judge  or  Judges  shall  thereupon  proceed  to  make  an  interlocutory  order 
for  the  releasing  and  delivering  the  same  to  the  said  captor  or  captors,  or  their  agents. 

Section  13.  Provided  nevertheless,  and  it  is  hereby  further  enacted  by  the 
authority  aforesaid,  that  if  any  captor  or  captors,  claimant  or  claimants,  shall  not  rest 
satisfied  with  the  sentence  given  in  such  Court  of  Vice-Admiralty  in  any  of  His 
Majesty's  dominions,  it  shall  and  may  be  lawful  for  the  party  or  parties  thereby 
aggrieved  to  appeal  from  the  said  Court  of  Vice-Admiralty  to  commissioners 
appointed,  or  to  be  appointed,  under  the  Great  Seal  of  Great  Britain,  for  receiving, 
hearing,  and  determining  appeals  in  causes  of  prizes,  so  as  the  same  be  made  within 
fourteen  days  after  sentence,  and  good  security  be  likewise  given  by  the  appellant 
or  appellants,  that  he  or  they  will  effectually  prosecute  such  appeal,  and  answer  the 
condemnation,  and  also  pay  treble  costs,  as  shall  be  awarded  in  case  the  sentence  of 
such  Court  of  Vice-Admiralty  be  affirmed  ;  provided  that  the  said  captor  or  captors, 
claimant  or  claimants,  do,  within  six  months  after  sentence  passed,  give  notice  to  the 
said  Court  of  Vice-A(i-[205]-miralty  that  they  have  appealed  from  such  decree  to  the 
said  commissioners. 

Provided  always,  and  it  is  hereby  further  enacted  by  the  authority  aforesaid,  that 
the  execution  of  any  sentence  so  appealed  from  as  aforesaid,  shall  not  be  suspended 
by  reason  of  such  appeal,  in  case  the  party  or  parties  appellate  shall  give  sufficient 
security,  to  be  approved  of  by  the  Court  in  which  such  sentence  shall  be  given,  to 
restore  the  ship,  vessel,  goods,  or  effects,  concerning  which  such  sentence  shall  be 
pronounced,  or  the  full  value  thereof,  to  the  appellant  or  appellants,  in  case  the 
sentence  so  appealed  from  shall  be  reversed. 

The  19  Geo.  3,  c.  67,  is  similar  to  the  16  Geo.  3,  c.  5,  but  contains  in  the  27th 
section  the  same  provision  as  is  made  in  the  32  Geo.  2,  c.  25,  s.  24. 
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[206]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Taventy-Ninth  Year  of  the  Eeign  of  George  III. 

The  Mayor,  Commonalty,  and  Citizens  of  the  City  of  London  against  The 
Mayor  and  Burgesses  of  the  Borough  of  Lenne  Kegis,  Commonly 
Called  King's  Lynn,  in  the  County  of  Norfolk  (a).  Wednesday, 
May  6tb,  1789. 

The  writ  de  essendo  quietum  de  theolonio,  is  not  merely  prohibitory,  but  remedial, 
on  which  the  parties  may  plead  to  issue  on  a  question  of  right.  A  corporation  to 
whom  it  is  directed  cannot  be  attached  for  contempt  in  their  corporate  capacity 
for  not  returning  it;  but  an  attachment  in  the  nature  of  a  pone  is  the  proper 
remedy  to  compel  them  to  appear.  The  Court  will  not  grant  a  trial  at  Bar,  in 
an  issuable  term.  In  an  action  by  one  corporation  against  another,  each  may 
inspect  so  much  of  the  books  and  records  of  the  other  as  relates  to  the  subject  in 
dispute  (c).  Freemen  of  the  City  of  London  have  a  right  to  be  exempt  from  the 
payment  of  all  tolls  and  port  duties  throughout  England  (except  the  prizes  of 
wines),  in  whatever  place  they  reside,  and  though  they  have  obtained  their  freedom 
by  purchase. 

[S.  C.  4  T.  E.  130 ;  1  Bos.  &  P.  487.     Referred  to,  Lmwlon  Joint  Stock  Bank  v.  Mayor 
of  London,  1875-81,  1  C.  P.  D.  11  ;  5  C.  P.  D.  494;  6  App.  Cas.  393.] 

This  was  an  action  on  a  writ  (6)  de  essendo  quietum  de  theolonio,  of  which  the 
following  is  a  copy,  with  the  alias  and  pluries. 

"  George  the  Third  by  the  grace  of  God,  &c.  To  the  Mayor  and  Burgesses  of 
the  Borough  of  Lenne  Regis,  commonly  called  King's  Lynn,  in  the  county  of  Norfolk, 
greeting : 

"  "Whereas  our  City  of  London  is,  and  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hath  been  an  antient  city,  and  the  citizens  of  the  said  city,  during 
all  the  time  aforesaid,  have  been  a  body  corporate  and  politic,  in  deed,  fact  and  [207] 
name,  by  divers  names  of  incorporation  ;  and  for  divers,  to  wit,  fifty  years  last  past, 
have  been  a  body  politic  and  corporate,  by  the  name  of  the  Mayor  and  Commonalty 
and  Citizens  of  the  City  of  London  :  and  whereas  also,  amongst  other  the  liberties, 
free  customs,  and  privileges,  from  time  immemorial  used  and  enjoyed  by  the  said 
citizens,  they  the  said  citizens,  from  time  whereof  the  memory  of  man  is  not  to  the 

(a)  [The  judgment  of  this  Court  was  reversed  on  error  in  K.  B.  upon  the  ground 
that  the  writ  de  essendo  quietum  de  theolonio  was  not  a  writ  of  prevention  or  quia 
timet,  and  would  not  lie  upon  a  mere  claim  of  toll.  Mr.  J.  Buller  was  also  of  opinion 
that  the  exemption  did  not  extend  to  nonresident  citizens,  see  4  T.  R.  130.  L^pon 
this  reversal  a  writ  of  error  was  brought  in  Dom.  Proc.  The  reasons  of  the  plaintiffs 
in  error  were  drawn  up  by  Mr.  Hargreave.  Jurid.  Arg.  vol.  ii.  The  opinion  of  the 
Judges  delivered  to  the  House  by  the  Lord  Chief  Justice  Eyre,  decided  the  following 
points: — ^1.  That  this  was  not  merely  a  mandatory  writ,  but  that  proceedings  might 
be  maintained  upon  it  to  determine  the  rights  of  the  parties.  2.  That  the  citizens 
of  London,  in  their  corporate  capacities,  were  the  proper  parties  to  sustain  the  pro- 
ceedings. 3.  That  a  claim  of  tolls  was  sufficient  without  further  damage  to  support 
the  writ.  The  question  whether  non-resident  freemen  were  entitled  to  the  exemption 
was  not  decided,  the  Judges  considering  that  it  could  not  be  raised  upon  the  record, 
see  1  Bos.  &  Pul.  487.  7  Bro.  Pari.  Cas.  120,  2d  edit.  ;  but  in  the  subsequent  case 
of  The  Corporation  of  Liverpool,  which  was  tried  at  the  Bar  of  the  Court  of  Exchequer 
in  Easter  term  1799,  the  jury,  under  the  direction  of  the  Court,  found  that  a  freeman 
of  London  is  not  exempt  from  toll  unless  he  be  resident  inhabitant,  and  in  scot  and 
lot.     1  Bos.  &  Pul.  522  (n).] 

(c)  [But  see  The  Mayor  of  Southampton  v.  Graves,  8  T.  R.  590,  where  the  Court  of 
King's  Bench  refused  a  similar  application.  A  party  however  within  the  operation 
of  a  by-law  though  not  a  member  of  the  corporation,  is  entitled  to  an  inspection  of  the 
by-law  in  the  corporation  books.     Harrison  v.  Williams,  3  B.  &  C.  162.] 

(6)  So  denominated  in  Regist.  Brev.  258  b.  As  this  writ  is  not  in  common  practice, 
it  is  stated  at  length.     So  also  are  the  declaration  and  pleas. 
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contrary,  have  been  used  and  accustomed  to  have  and  enjoy  a  certain  antient  liberty 
and  privilege  ;  that  is  to  say,  that  the  citizens  of  the  said  city,  and  all  their  goods, 
should  be  quit  and  free  of  and  from  all  toll  and  passage,  and  lastage  (o)  and  other 
customs,  throughout  the  whole  kingdom  of  England,  and  the  ports  of  the  seas  (except 
only  our  due  and  antient  custom,  and  prizes  of  vfines),  all  which  said  liberties 
and  privileges  have  been  confirmed  by  divers  charters  of  our  progenitors,  and  also 
by  divers  Acts  of  Parliament.  Nevertheless  you  re<iuire  the  said  citizens,  as  it  is 
said,  to  yield  toll,  passage,  lastage,  and  other  customs  to  you,  of  their  goods  and 
things  within  the  said  borough  and  the  port  thereof,  and  do  many  ways  unjustly 
dis(|uiet  them  on  that  occasion,  to  the  great  damage  of  the  said  citizens  as  we  have 
received  information  from  their  complaints  :  we  willing  that  no  injury  should  be  done 
to  the  said  citizens,  command  you,  that  if  it  be  so,  then  desisting  for  the  time  to 
come  from  bringing  such  disquietudes  on  the  said  citizens,  you  permit  them  to  be 
quit  of  yielding  such  toll,  passage,  lastage,  and  other  customs  as  aforesaid,  to  you 
of  their  goods  and  things  in  the  same  borough  and  the  port  thereof.  Witness  our- 
self  at  Westminster,  the  19th  day  of  July,  in  the  27th  year  of  our  reign." 

The  aliis  was  the  same  as  the  original  writ,  except  that  after  the  words,  "We 
willing,  &c.  command  you,"  were  added,  "as  formerly  we  commanded  you,"  &c. 
"or  signify  to  us  the  cause,  wherefore  you  would  not,  or  could  not,  execute  our 
command,  foimerly  directed  to  you  therein.  Witness  ourself  at  Westminster,  the 
23d  day  of  July,  in  the  27th  year  of  our  reign." 

The  pluries  was  also  the  same  as  the  original,  except  that  after  the  words 
"command  you,"  were  added,  "as  we  have  often  commanded  you,"  &c.  "or  signify 
to  us  the  cause,  wherefore  you  would  not,  or  could  not,  execute  our  command  formerly 
directed  to  you  therein.  And  you  slighting  our  said  commands,  as  we  are  informed, 
have  neglected  hitherto  to  permit  the  said  citizens  to  be  quit  of  yielding  such  toll, 
passage,  lastage,  and  [208]  other  customs  as  aforesaid,  to  you  of  their  goods  and  things 
in  the  said  borough  and  the  port  thereof,  according  to  the  liberty,  free  custom,  and 
privilege  aforesaid  ;  or  leastwise  to  signify  to  us  the  cause  wherefore  you  would  not, 
or  could  not  do  it  ;  in  manifest  contempt  of  us  and  of  our  said  commands,  and  to  the 
great  damage  and  grievance  of  them  the  said  citizens ;  to  our  great  surprise  and 
displeasure.  We  again  command  you,  strictly  enjoining  that  you  permit  the  said 
citizens  to  be  quit  of  yielding  toll,  passage,  lastage,  and  other  customs  to  you,  of  their 
goods  and  things  within  the  said  borough,  and  the  port  thereof,  according  to  the  tenor 
of  our  said  commands,  formerly  directed  to  you  therein,  or  that  you  be  before  our 
justices  at  Westminster,  on  the  morrow  of  Ail  Souls,  to  shew  wherefore  you  have 
contemned  to  execute  our  commands  so  often  directed  to  you  therein,  and  have  you 
there  then  this  writ.  Witness  ouiself  at  Westminster,  the  26th  day  of  July,  in  the 
27th  year  of  our  leign." 

In  Michaelmas  term  1787,  November  6th,  a  rule  was  granted  to  shew  cause  why 
the  defendants  should  not  have  a  fortnight's  time  to  return  the  writ;  which 

November  8,  was  made  absolute  by  consent. 

November  17.  A  rule  was  granted  to  shew  cause  why  the  writ  should  not  be 
quashed,  and  all  the  proceedings  on  it  staid,  chiefly  on  the  grounds,  that  it  was 
merely  a  prohibitory  process  issuing  from  the  Crown  to  its  bailiffs,  to  whom,  or  to 
the  collectors  of  the  toll,  it  ought  to  be  directed  ;  that  it  was  returnable  in  Chancery 
and  not  in  this  Court ;  and  that  it  was  not  calculated  to  bring  the  question  of  right 
between  the  parties  fairly  to  issue  on  the  record. 

November  26.  Cause  was  shewn,  and  in  answer  to  the  objections  made  on  the 
part  of  the  defendants,  Fitz.  Nat.  Brev.  31,  33,  34,  518.  Year  Book,  21  Hen.  7,  31. 
2  Inst.  654.     Kegistr.  Brev.  258  b.     Bro.  Abr.  tit.  Contempt,  pi.  7,  were  cited. 

November  27.  LoRD  Loughborough  declared  the  opinion  of  the  Court  that  it 
was  a  remedial  writ,  on  which  the  parties  might  plead  to  issue,  on  the  authority  of 
Madox's  Firma  Burgi,  c.  7,  s.  10,  p.  138,  and  therefore  the  rule  was  discharged. 

In  the  ensuing  vacation  a  peremptory  rule  was  granted,  as  of  the  last  day  of  the 
preceding  term,  for  the  defendants  to  return  the  writ  on  the  first  day  of  the  next 
term.     But  no  return  being  made, 

In  Hilary  term   1788,  January  28,  a  rule  was  granted  to  shew  cause,  why  an 

(a)  Lastage  was  a  duty  of  one  penny  for  every  quarter  of  corn,  i.e.  tenpence  for 
every  last  exported  from  Lynn. 
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attachment  of  contempt  should  not  issue  [209]  against  the  defendants,  by  the  title 
of  the  Mayor  and  Burgesses  of  Lynn,  &c. 

February  6.  Cause  was  she^yn,  that  a  corporation  could  not  be  attached  in  their 
corporate  capacity.  In  support  of  the  rule  it  was  urged,  that  process  of  contempt 
would  issue  against  the  acting  part  of  a  corporation,  for  disobeying  a  mandamus,  &c. 
on  which  jjoint  were  cited  the  stat.  9  Anne,  c.  20,  and  the  case  of  The  King  v.  llie 
Mwjm-  of  Truro  (B.  R.  Mich.  2-5  Geo.  3),  where  the  mayor  being  reported  in  contempt 
for  disobeying  a  mandamus,  to  elect  a  burgess,  the  Court  imprisoned  him  three 
months,  and  ordered  him  to  pay  all  costs. 

February  8.  Lord  Loughborough  said,  that  upon  consideration,  the  Court  were 
clearly  of  opinion  that  the  rule  must  be  discharged.  The  very  form  in  which  it  was 
drawn  up,  was  a  decisive  reason  against  it.  For  supposing  an  attachment  of  contempt 
would  issue,  it  must  be  against  the  individual  members  of  the  corporation,  and  not 
against  the  defendants  in  their  corporate  character.  But  the  proper  remedy  to  be 
pursued,  was  an  attachment  in  the  nature  of  a  pone,  the  same  as  was  mentioned  in 
Fitz.  N.  B.  518,  Registr.  Brev.  258,  and  the  Year  Book,  21  H.  7,  31.  This  process 
was  used  in  the  writ  of  monstraverunt  for  tenants  in  antient  demesne  de  non  ponendis 
in  assisis  et  juratis,  de  corrodio  habendo,  and  others  of  a  similar  kind.  His  Lordship 
obserued,  that  it  appeared  from  a  note  in  Fitzherbert,  that  in  a  writ  de  corrodio 
habendo,  which  contained  a  clause  "  vel  causam  nobis  significes  "  if  the  abbot  returned 
cause  at  the  "  sicut  alias,"  and  no  one  came  to  counterplead  the  cause  on  the  part  of 
the  King,  the  abbot  was  discharged.  But  if  any  one  came  for  the  King  and  counter- 
pleaded the  cause,  they  could  not  interplead  thereon,  but  a  pluries  and  attachment 
issued,  and  on  the  attachment  they  pleaded.  So  that  even  where  obedience  was  paid 
to  the  King's  writ  by  returning  the  cause,  the  plea  between  the  parties  could  not 
proceed  without  an  attachment  to  give  day  in  Court  as  the  commencement  of  the  suit. 
It  was  clear  therefore  that  the  attachment  mentioned  in  the  books,  was  not  a  process 
of  contempt  in  not  returning  the  writ,  but  issued  merely  to  compel  an  appearance. 
Consequently  the  rule  was  discharged  (a). 

At  length  an  appearance  being  entered,  the  following  declaration  was  delivered  : 

[210]  Norfolk,  to  wit.  The  Mayor  and  Burgesses  of  the  Borough  of  Lenne  Regis 
commonly  called  King's  Lynn  in  the  county  of  Norfolk,  were  summoned  to  answer 
the  Mayor,  Commonalty,  and  Citizens  of  the  City  of  London,  of  a  plea,  wherefore  they 
require  the  citizens  of  the  said  city  to  yield  toll,  passage  and  lastage,  of  their  goods 
and  things  within  the  said  borough  and  the  port  thereof ;  and  thereupon  the  said 
mayor,  commonalty  and  citizens  of  the  said  city,  by  Rowland  Lickbarrow,  their 
attorney,  complain,  for  that  whereas  the  City  of  London  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  been  an  antient  city ;  and  the 
citizens  of  the  said  city,  during  all  the  time  aforesaid,  have  been  a  body  corporate  and 
politic,  in  deed,  fact,  and  name,  by  divers  names  of  incorporation  ;  and  for  divers,  to 
wit,  fifty  years,  last  past,  have  been  a  body  politic  and  corporate,  by  the  name  of  the 
Mayor,  Commonalty  and  Citizens  of  the  City  of  London  :  And  whereas  also  amongst 
others  the  liberties,  free  customs  and  privileges,  from  time  immemorial  used  and 
enjoyed  by  the  said  citizens,  they  the  said  citizens,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  been  used  and  been  accustomed  to  have  and 
enjoy,  and  still  of  right  ought  to  have  and  enjoy  a  certain  antient  liberty  and 
privilege,  that  is  to  say,  that  the  citizens  of  the  said  city,  and  all  their  goods, 
should  be  quit  and  free  of  and  from  all  toll,  passage  and  lastage,  and  other  customs 
throughout  the  whole  kingdom  of  England,  and  the  ports  of  the  lord  the  King,  except 
only  his  due  and  antient  custom,  and  prizes  of  wines ;  all  which  said  liberties  and 
privileges  have  been  confirmed  by  divers  Acts  of  Parliament.  And  whereas  our  said 
lord  the  King,  did  by  his  certain  writ  under  his  Great  Seal  of  England,  command  the 
said  mayor,  and  burgesses,  that  they  should  permit  the  said  citizens,  to  be  quit  of 
yielding  such  toll,  passage,  lastage,  and  other  customs  as  aforesaid,  of  their  goods  and 
things  in  the  said  borough  and  the  port  thereof ;  or  on  a  certain  day  now  passed, 
signify  to  him  cause  wherefore  they  had  not  executed  his  commands  to  them  for  the 

{a)  After  this  determination,  the  next  effective  step  taken  by  the  plaintiffs  was 
the  suing  out  a  distringas,  on  which  403.  issues  were  levied,  which  (the  writ  being 
neither  returned,  nor  an  appearance  entered)  were  on  motion  increased  to  401.,  in 
consequence  of  which  the  defendants  appeared. 
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said  purpose  before  then  directed ;  yet  the  said  mayor  and  burgesses,  not  regarding 
the  said  writ  of  our  said  lord  the  King,  have  not  signified  to  him  as  by  the  said  writ 
was  comtnandod  ;  and  since  the  time  of  the  aforesaid  writ  of  our  said  lord  the  King 
to  them  directed,  to  wit,  on  the  first  day  of  December,  in  the  year  of  our  Lord  1787, 
at  the  borough  aforesaid,  in  the  county  aforesaid,  did  disquiet  the  said  citizens  on  the 
occasion  [211]  aforesaid,  and  did  then  and  there  require  of  Osbert  Denton,  James 
Denton,  Thomas  Carr,  Thomas  Turner  and  Samuel  Baker,  citizens  of  the  said  city,  and 
of  other  citizens  of  the  said  city,  toll,  passage  and  lastage,  other  than  the  custom 
and  prizes  of  wines  (above  excepted),  of  their  goods  and  things  within  the  said 
borough  and  the  port  thereof ;  iti  contempt  of  our  said  lord  the  King,  and  to  the  damage 
of  the  said  mayor,  commonalty  and  citizens  of  one  hundred  pounds,  and  therefore  they 
bring  their  suit  and  so  forth. 

Plea. — And  the  said  mayor  and  burgesses,  by  Joseph  Lyon,  their  attorney,  come 
and  say,  that  they  the  said  citizens  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  not  been  used  and  accustomed  to  have  and  enjoy,  and  still  of  right 
ought  not  to  have  and  enjoy  the  said  antient  liberty  and  privilege,  that  is  to  say,  that 
the  said  citizens  of  the  said  city,  and  all  their  goods  should  be  quit  and  free  of  and 
from  all  toll,  passage  and  lastage,  and  other  customs  throughout  the  whole  kingdom 
of  England  and  the  ports  of  the  lord  the  King  (except  only  his  due  and  antient  custom 
and  prizes  of  wines),  as  the  said  mayor,  commonalty  and  citizens,  have  in  their  said 
declaration  above  alleged  ;  and  of  this  they  the  said  mayor  and  burgesses  put  them- 
selves upon  the  country,  &c.  And  the  said  mayor  and  burgesses  for  further  plea  in 
this  behalf,  by  leave  of  the  Court  here,  for  this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  say,  that  the  said  Osbett 
Denton,  James  Denton,  Thomas  Carr,  Thomas  Turner  and  Samuel  Baker  are  not 
citizens  of  the  said  City  of  London,  as  the  said  mayor,  commonalty  and  citizens, 
have  above  in  their  declaration  alleged,  and  of  this,  they  the  said  mayor  and  burgesses 
put  themselves  upon  the  country,  &c. 

On  these  pleas,  issues  were  joined. 

In  Michaelmas  term  1788,  November  26th,  it  was  moved  to  try  the  cause  at  bar 
in  the  next  term ;  which  was  refused,  that  term  being  an  issuable  one. 

In  Hilary  term  1789,  January  23d,  a  rule  was  granted  to  shew  cause  why  the  trial 
should  not  be  had  at  Bar  in  Easter  term  following  :  which 

Feljruary  10,  was  made  absolute. 

February  12.  Rules  were  made  absolute  for  each  corporation  to  inspect  so  much  of 
the  books  and  records  of  the  other  as  related  to  the  subject  in  dispute.  Vid.  1  Term 
Eep.  B.  R.  689,  and  3  Term  Rep.  B.  R.  103  (vid.  ante,  p.  207,  note(<;)). 

[212]  On  Wednesday,  May  6,  in  the  present  term,  the  cause  came  on  to  be  tried 
at  bar  (b). 

The  counsel  for  the  plaintiffs  were  Serjeants  Adair,  Rooke,  and  Lawrence  (c) ;  for 
the  defendants,  Serjeants  Bond,  Le  Blanc,  and  Runnington. 

The  evidence  on  the  part  of  the  plaintiffs  was  in  substance  as  follows  : 

It  was  first  proved,  that  the  persons  (</)  named  in  the  declaration  were  citizens  and 
freemen  of  London,  by  the  book  in  which  their  freedom  was  entered,  and  that  in 
February  1786,  they  had  obtained  their  freedom  by  purchase  (e).  An  inspeximus 
charter  of  Car.  2  was  then  produced,  reciting  and  confirming  various  others ;  the  most 
ancient  of  which  was  in  the  reign  of  Henry  1st,  and  which  contained  these  words  (/), 
"omnes  homines  London  erint  quieti  et  liberi,  et  omnes  eorum  res,  per  totam 
Angliam,  et  per  portus  maris,  de  theolonio,  et  passagio,  et  lastagio,  et  omnibus  aliis 
consuetudinibus,  &e. 

(b)  Only  ten  of  the  jury  impanelled  having  appeared,  two  tales  men  were  added. 
The  junior  secondary  opened  the  pleadings,  by  reading  the  record,  and  delivered  the 
following  charge  to  the  jury.  "  Your  charge  is  now  to  enquire  upon  each  of  the  issues 
joined  between  the  parties,  and  if  you  find  a  verdict  for  the  plaintiffs,  you  will  assess 
their  damages  and  costs  ;  if  for  the  defendants,  you  will  declare  accordingly." 

(c)  Mr.  Rose,  Mr.  Gibbs,  and  Mr.  Blofield  also  held  briefs  for  the  plaintiffs. 
{(I)  These  persons  were  inhabitants  of  Lynn. 

(e)  The  expence  of  which  was  301.  12s. 

(/)  It  was  agreed,  that  the  word  concessimus,  or  concessisse,  was  used  in  these 
charters  as  well  to  signify  a  recognition,  as  an  original  grant  of  privileges,  &c. 
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"Et  si  quis  theolonium  vel  consuetudinem,  a  civibus  meis  London,  eeperit,  civeg 
London  in  civitate  capiant  be  burgo,  vel  de  villa,  ubi  theolonium  vel  consuetudo  capta 
fuerit,  quantum  homo  London,  pro  theolonio  dedit,  et  proinde  de  damno  receperit"  (a)'. 

The  other  charters  (by  were  to  the  same  effect,  and  nearly  in  the  same  words  as 
that  of  Henry  the  1st.  Most  of  them  excepted  the  King's  right  of  prisage  of  wines  ; 
and  used  the  word  cives,  as  synonymous  with  homines. 

There  were  also  extracts  read  from  other  documents,  and  from  the  patent  rolls  in 
the  Tower,  recogniz'njj  this  right  of  the  citizens  of  London.  Amongst  these,  was  a 
charter  of  the  5th  of  King  John,  to  the  Bishop  of  Norwich,  empowering  him  to  hold 
a  fair  at  Lynn,  and  to  take  customs,  rights,  &c.  "salva  libertate  civitatis  London,  &c." 
and  another  in  the  same  year  of  the  same  King  (cY  to  the  burgesses  of  Lynn,  that  the 
borough  should  be  free,  and  that  they  should  be  free  from  toll,  lastage,  passage,  &c. 
"salva  libertate  civitatis  London,"  likewise  giving  a  [213]  power  of  distress  to  the 
Mayor  of  Lynn,  if  any  one  should  take  toll,  &e.  in  any  part  of  England,  from  the 
burgesses  "excepta,  ut  superiiis,  civitate  London."  In  this  head  of  evidence  was  a 
petition  to  Parliament  from  Thomas  Chaucer  (<?),  the  King's  chief  butler  in  the  11th 
year  of  H.  4,  complaining  that  residents  at  the  out-ports  had  purchased  the  freedom 
of  the  City  of  London,  to  intitle  them  to  an  exemption  from  prisage  of  wines,  and 
other  customs  and  duties,  and  praying  that  Parliament  would  intreat  the  King  to 
send  for  the  mayor  and  aldermen  of  the  city,  and  command  them  to  cease  from  granting 
to  any  foreigners  (e)  the  freedom  of  the  said  city  in  future,  on  peril  of  forfeiting  their 
franchise  ;  and  also  to  repeal  the  freedoms  already  granted  to  foreigners,  that  the  King 
and  his  successors  might  not  be  deprived  of  his  prisage  of  wines,  by  the  franchises  of 
the  City  of  London.  The  answer  of  the  King  was,  that  he  would  send  for  the  mayor 
and  aldermen.  It  was  then  declared  by  the  advice  of  the  Lords  in  Parliament  that 
no  one  should  have  or  enjoy  such  franchise  unless  he  were  a  citizen  resiant  and 
dwelling  within  the  said  city:  and  "que  toutz  autres  demeurantz  en  autres  eitees, 
burghs  ou  villes,  aient,  et  enjouient  leur  franchises  a  eux  grautez,  sauvant  tout  jourz, 
a  notre  Seigneur  le  Roy,  son  enheritance  en  ce  cas." 

It  was  also  proved  by  parol  evidence,  that  non-resident  freemen  of  London  had 
been  nominated  to  the  office  of  sheriff,  that  they  paid  the  fine  for  not  serving  it,  that 
they  had  been  aldermen  and  had  a  right  to  vote  for  the  election  of  members  of 
Parliament  for  the  city.  Also,  that  they  were  exempted  at  Exeter  from  the  payment 
of  tolls  and  port  duties ;  at  which  place  an  action  was  brought  by  the  corporation 
against  a  freeman  of  London  there  resident  to  compel  such  payment,  but  the  record 
being  withdrawn,  the  defendant  obtained  judgment  as  in  case  of  a  nonsuit ;  and 
afterwards  himself  brought  an  action  against  the  corporation  for  the  taking  his  goods 
on  the  same  account,  in  which  the  corporation  suffered  judgment  by  default. 

It  was  likewise  proved  by  parol  evidence,  that  the  same  exemption  was  allowed 
at  Plympton  Fair,  Exmouth,  Bristol,  Newcastle,  Dartmouth,  and  other  ports,  to 
freemen  of  London,  resident  at  those  places  (a)-. 

[214]  Also,  that  they  were  exempt  at  the  port  of  London,  whether  resident  or  not, 
from  paying  toll  on  corn,  and  at  Smithfield  Market  on  the  sale  of  cattle. 

On  the  part  of  the  defendants,  there  was  first  produced  the  record  (J)-  of  a  fine 
levied  in  the  2d  year  of  Hen.  3,  by  Henry  de  Hammell  of  lastage,  in  the  counties  of 
Norfolk,  Suffolk  and  Lincoln.  Next,  an  inquisitio  post  mortem  (c)-  taken  on  his 
death,  whereby  it  appeared  that  he  was  seised  of  lastage  in  Lynn,  holden  of  the  Crown 
by  the  service  of  keeping  the  King's  falcons ;  that  he  died  so  seised,  that  his  son  held 

(a)'  See  Hargrave's  Tracts,  "De  portubus  maris,"  and  "concerning  the  customs." 

(6)1  Which  were  granted  by  John,  Hen.  2,  Hen.  3,  Ed.  1,  &  Ed.  3. 

{cy  Within  the  time  of  legal  memory,  i.e.  since  the  reign  of  Kic.  1. 

(d)  Vide  Hargrave's  Tracts,  128. 

(«)  By  foreigners  were  meant  persons  not  inhabitants. 

(ay  It  appeared  from  the  testimony  of  one  of  the  witnesses,  that  a  non-resident 
freeman  of  London  being  in  partnership  with  a  non-freeman,  and  having  a  certain 
share  in  the  trade,  such  share  was  exempted  from  the  payment  of  the  port  duties  at 
Dartmouth  ;  but  that  those  duties  were  paid  by  the  non-freeman  partner  for  his  share. 

{by-  Taken  from  the  Chapter  House  of  Westminster. 

(c)-  From  the  Rolls  in  the  Tower. 
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it  by  the  same  service  after  his  death,  and  that  his  wife  had  an  interest  in  it  by  way 
of  settlement. 

In  the  52il  year  of  Hen.  3  Thomas  de  Hammell  was  entered  on  the  roll,  in  the 
Tower,  as  holding  in  capite,  by  the  service  of  falconry,  a  custom  or  duty  in  the  port 
of  Lynn,  of  all  merchandize,  &c.  passing  that  port.  It  also  appeared  from  that  roll, 
that  an  action  had  been  brought  by  Thomas  de  Hammell,  against  certain  persons  who 
had  exported  goods  from  Lynn,  without  paying  the  duty,  but  in  which  no  determina- 
tion was  to  be  found.  In  the  12th  year  of  Ed.  2,  the  then  heir  of  Thomas  de  Hammell 
obtained  the  King's  licence  to  alienate  in  mortmain,  and  accordingly  conveyed  the 
right  of  lastage  in  Lynn,  to  the  Bishop  of  Norwich,  in  whose  successors  it  continued 
without  interruption,  till  the  15th  year  of  Hen.  8,  when  a  quo  warranto  issued  against 
the  then  bishop,  requiring  him  to  shew  his  title  to  the  duty  in  question.  The  bishop 
set  forth  the  conveyance  to  his  predecessor  from  the  heir  of  Thomas  de  Hammell, 
reciting  the  right  to  have  been  from  time  immemorial  in  the  family  of  De  Hammell. 
In  this  suit  the  right  of  the  bishop  was  admitted,  and  confirmed  by  the  Attorney- 
General.  In  the  27th  year  of  Hen.  8  a  private  Act  of  Parliament  passed,  to  vest  it 
in  the  King,  who  afterwards,  in  the  29th  year  of  his  reign,  granted  it  to  the  corpora- 
tion of  Lynn,  in  whom  it  continued  to  the  present  time.  This  part  of  the  evidence 
was  founded  on  the  respective  records  and  documents,  which  were  produced  duly 
authenticated. 

Several  witnesses  (a)  were  then  called,  who  proved  that  they  had  for  many  years 
paid  the  duty  of  lastage  of  the  port  of  Lynn,  (viz.  one  penny  on  the  exportation  of 
every  quarter  of  corn)  [215]  and  that  they  had  never  heard  of  any  exemption,  except 
for  the  freemen  of  Lynn,  and  some  persons  of  the  borough  of  Cambridge  (i).  The 
exemption  in  favour  of  Cambridge  was  by  virtue  of  special  agreement  entered  into 
in  1664  between  Cambridge  and  Lynn,  which  was  read.  A  lease  of  tolls  made  by  the 
corporation  of  Lynn  was  last  produced  (in  pursuance  of  notice  from  the  plaintiffs),  by 
which  it  appeared,  that  an  exemption  was  also  allowed  to  certain  persons  in  the  Cinque 
Ports. 

Lord  Loughborough  (c)  after  distinctly  recapitulating  the  evidence,  observed 
to  the  jury,  that  as,  on  the  part  of  the  defendants,  the  right  to  the  duty  of  lastage 
had  been  traced  up  to  the  family  of  De  Hammell  early  in  the  reign  of  Hen.  3,  and 
was  at  that  time  so  established  in  them  as  to  be  the  subject  of  a  family  settlement,  it 
was  fair  to  presume  (as  the  counsel  for  the  defendants  had  contended)  that  it  was 
vested  in  them  before  the  time  of  legal  memory.  But  allowing  that  presumption,  the 
general  right  of  the  Corporation  of  Lynn  did  not  destroy  the  particular  exemption 
proved  by  the  City  of  London,  as  it  had  not  been  shewn  that  the  citizens  of  London 
ever  in  fact  paid  the  duly  at  Lynn.  The  two  rights  therefore,  not  being  inconsistent, 
might  exist  together ;  the  Corporation  of  Lynn  might  have  the  same  right  to  lastage 
as  the  De  Hammells  had  enjoyed,  but  that  right  might  be  with  an  exception  in 
favour  of  the  citizens  of  London,  which  exception  had  been  clearly  proved  on  the  part 
of  the  plaintiffs,  and  not  contradicted  by  the  defendants. 

His  Lordship  said,  that  the  other  part  of  the  case  was  resolved  into  a  question, 
whether  the  persons  mentioned  on  the  record,  not  being  resident  citizens  of  London, 
but  in  fact  residing  at  Lynn,  and  having  lately  purchased  their  freedom  for  the 
express  purpose  of  being  exempt  from  lastage  at  the  port  of  Lynn,  were  entitled  to 

(a)  The  defendants  were  not  permitted  to  give  in  evidence  their  corporation  books, 
to  prove  their  own  rights.  On  their  counsel  citing  the  case  of  The  Mayor  of  Hull  v. 
Horner,  Cowp.  102,  (where  such  evidence  was  admitted)  Mr.  Justice  Wilson  said  he 
was  counsel  in  that  case,  and  that  the  books  of  the  corporation  were  there  produced 
by  consent. 

(b)  But  there  was  no  proof,  that  any  freeman  of  London  had  ever  actually  paid  it 
at  Lynn. 

(c)  The  evidence  being  closed,  much  conversation  ensued  how  far  non-resident 
freemen  of  London,  and  those  who  had  purchased  their  freedom,  were  to  be  considered 
as  citizens  within  the  true  meaning  of  the  second  issue.  On  these  points  the  cases 
of  Hanger  v.  JFaller,  3  Bulst.  1,  and  The  City  of  Oxford's  case,  2  Ventr.  106,  were  cited. 
But  as  in  the  form  in  which  the  issue  stood  upon  the  record,  the  question  was,  whether 
in  point  of  fact,  the  persons  named  were  citizens  or  not,  it  was  at  length  agreed,  that 
the  matter  was  proper  to  be  left  to  the  jury. 
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the  privilege  they  claimed.  As  to  this,  he  stated  that  the  counsel  for  the  plaintiffs 
had  insisted  strongly  on  the  Parliamentary  declaration  in  the  reign  of  Hen.  4,  that 
the  freemen  of  London  must  be  there  resident  to  entitle  them  to  an  exemption  from 
prisage  of  wines,  but  that  residence  in  London  was  not  necessary  with  respect  to 
other  franchises.  This,  [216]  he  said,  was  of  considerable  weight ;  and  as  the  non- 
resident freemen  were  liable  to  serve  offices,  and  bear  other  burdens  in  consequence 
of  their  freedom,  there  seemed  to  be  no  reason  why  they  should  be  deprived  of  the 
beneficial  rights  of  that  freedom  :  or  why  the  term  citizens  of  London  or  men  of 
London  should  be  confined  to  such  citizens  or  men  who  were  resident  in  London,  as 
the  counsel  for  the  defendants  contended  :  that  in  point  of  fact  this  distinction  was 
not  made  at  Bristol,  Newcastle,  or  the  other  places  where  non-resident  freemen  of 
London  were  exempted  ;  that  the  point  was  given  up  by  the  City  of  Exeter,  the  only 
place  where  it  had  been  contested,  and  the  defendant  a  non-resident  citizen  of  London 
left  in  the  enjoyment  of  his  right. 

Upon  the  whole,  therefore,  bis  liordship  saw  no  reason  to  .?ay,  if  the  jury  thought 
upon  the  evidence  that  the  right  claimed  by  the  citizens  of  London,  and  which  had 
been  proved  to  be  enjoyed  by  those  who  were  non-resident,  was  the  same  right  which 
the  plaintiffs  had  made  out  in  evidence,  that  there  was  any  legal  ground,  which,  by  a 
legal  conclusion,  could  deprive  them  of  that  right. 

Verdict  for  the  plaintiffs  on  both  the  issues  and  Is.  damages  (a)^. 

French  against  Copinger  and  Another.     Friday,  May  8th,  1789. 

An  affidavit  of  the  plaintiff  that  the  cause  of  action  arose  where  the  venue  is  laid;  is 
not  sufficient  cause  for  him  to  shew  against  changing  the  venue.  But  he  must  also 
undertake  to  give  material  evidence  in  that  place  (a)^. 

A  rule  having  been  granted  to  shew  cause  why  the  venue  should  not  be  changed ' 
from  London  to  Cornwall,  on  the  usual  affidavit,  Adair,  Serjt.,  shewed  cause,  by 
producing  an  (affidavit  of  the  plaintiff,  stating  positively  that  the  action  was  for  money 
lent  in  London.  Kerby,  Serjt.,  insisted  that  this  was  not  sufficient  cause,  without  an 
undertaking  to  give  material  evidence  in  London.  Adair  said,  that  as  the  affidavit 
of  the  defendant  was  falsified,  the  rule  could  not  be  made  absolute.     But 

The  Court  held,  that  the  plaintiff  ought  to  undertake  to  give  material  evidence  in 
London.     On  which,  Adair  undertook  to  give  such  evidence  in  London,  and 

The  rule  was  discharged. 

[217]     Nunez,  Administrator  of  Nunez,  against  MODIGLIANI  AND  MODIGLIANI. 

Friday,  May  8th,  1789. 

Several  actions  brought  on  two  policies  of  insurance,  underwritten  by  the  same  parties 
(among  whom  are  A.  and  B.)  are  respectively  consolidated  ;  but  in  one  of  the 
causes  which  goes  to  trial,  A.  is  defendant,  in  the  other  B.  The  plaintiff  becomes 
entitled  to  costs  in  one  action,  and  the  defendant  in  the  other.  The  costs  taxed 
and  allowed  to  the  defendant,  may  be  set  off  against  those  taxed  and  allowed  to 
the  plaintiff  (tt)^. 

In  Easter  Term  1788,  the  plaintiff  brought  several  actions  against  the  defendant 
and  other  under-writers,  on  two  policies  of  insurance ;  the  first  effected  in  the  year 
1784,  on  a  homeward  bound  ship  of  the  intestate's,  the  second  in  1785,  on  the  same 
ship  outward  bound.  The  same  parties  underwrote  both  the  policies.  The  actions 
on  each,  being  respectively  consolidated,  Nathan  Modigliani  was  made  defendant  in 

(a)'  [These  damages  were  afterwards  remitted.  4  T.  E.  145.  The  judgment  was 
"  that  the  citizens  of  the  said  city,  and  all  their  goods  be  quit  of  yielding  such  toll- 
passage,  lastage  and  other  customs  as  aforesaid,  of  their  goods  and  things  in  the  said 
borough  and  port  thereof,  and  the  said  mayor  and  burgesses  of  the  said  borough  in 
mercy,  &c."     Ibid.  131.] 

(a)2  [Vide  Emery  v.  Emery,  6  Price,  336.     Bowden  v.  Glasson,  5  Price,  359.] 

{ay  [Vide  ante,  p.  23,  note.] 
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the  former,  and  Hannanel  Modigliani  in  the  latter.  The  first  came  on  to  be  tried 
at  Guiklball  at  the  sittings  in  Hilary  Term  last,  when,  on  application  from  the 
defendant's  attorney,  the  cause  was  put  off  to  a  future  time,  on  his  consenting  to  pay 
the  plaintiff  the  costs  of  the  day;  and  an  order  of  Nisi  Prius  for  that  purpose  was 
afterwiii  ds  made  a  rule  of  Court. 

The  action  on  the  second  policy,  was  to  have  been  tried  at  the  sittings  after  Hilary 
term,  but  the  plaintiff  withdrew  the  record,  and  thereby  became,  though  an  adminis- 
trator (a)',  liable  to  pay  the  costs  of  the  action. 

The  costs  of  the  first  action  having  been  taxed  and  allowed  to  the  plaintiff,  a  rule 
was  granted  to  shew  cause  why  the  prothonotary  should  not  review  his  taxation,  and 
why  the  costs  which  should  be  taxed  and  allowed  to  the  defendant  in  the  second 
action,  should  not  be  set  off  against  those  taxed  and  allowed  to  the  plaintiff  in 
the  first. 

Against  which,  Bond  and  Le  Blanc,  Serjts.,  shewed  cause.  They  urged,  that  the 
costs  in  one  action  could  not  be  set  off  against  those  in  another,  where  there  were 
different  defendants.  If  the  defendant  had  been  the  same  in  both,  it  would  alter  the 
case  ;  but  costs  due  from  A.  to  B.  shall  not  be  set  oft"  against  those  due  to  A.  from  C. 
This  would  not  be  authorized  by  the  Statutes  of  Set  Off;  and  the  Court  will  not  inter- 
fere and  create  a  set  off  which  those  statutes  do  not  allow  :  especially  as  it  would  tend 
to  take  away  the  attorney's  lieu. 

Lawrence,  Serjt.,  was  stopped  by  the  Court,  who  said,  that  it  bad  been  decided  in 
the  case  of  Schoole  v.  Noble  and  Others  (ante,  23),  in  this  Court,  that  an  attorney  had 
only  such  a  lien  on  the  [218]  costs,  as  were  subject  to  the  equitable  claims  of  the 
parties  in  the  cause.  In  this  case,  it  was  consistent  with  justice  to  allow  the  set  off, 
as  the  defendant  Nathan  Modigliani,  was  a  party  to  both  actions ;  in  one,  being  made 
defendant  on  the  record,  in  the  other,  being  within  the  rule  to  consolidate. 

liule  absolute. 


Hubbard  against  Pacheco.    Friday,  May  8th,  1789. 

An  afiBdavit  to  hold  to  bail,  stating  that  the  defendant  was  "indebted  to  the 
plaintiff  in  trover"  is  bad  (a)-. 

A  rule  was  granted  to  shew  cause  why  the  defendant  should  not  be  discharged  on 
entering  a  common  appearance,  and  the  bail  bond  given  up  to  be  cancelled,  on  the 
insufficiency  of  the  affidavit  to  hold  to  bail,  which  stated  that  the  defendant  was 
"indebted  to  the  plaintiff  in  231.  and  upwards  in  trover."  This,  Runnington,  Serjt., 
who  obtained  the  rule,  said  was  not  sufficiently  positive,  according  to  the  statute 
(12  Geo.  1,  c.  29). 

Le  Blanc,  Serjt.,  shewed  cause,  arguing  that  the  affidavit  would  clearly  have  been 
good,  if  it  had  stated  the  defendant  to  have  been  indebted  "for  goods  converted,"  &c. 
and  trover  necessarily  implied  a  conversion.  This  case  differed  from  that  of  an  affidavit 
stating  a  defendant  being  indebted  "  upon  promises,"  because  promises  may  be  of 
various  kinds,  and  therefore  the  general  expression  "  upon  promises"  was  not  sufficiently 
certain.     But 

The  Court  said,  that  in  an  affidavit  to  bold  to  bail,  a  word  so  technical  as  trover 
ought  not  to  be  used. 

Rule  absolute. 

DOWSON  against  SCRIVEN.     Monday,  May  18th,  1789. 

Where  by  the  terms  of  a  horse-race,  the  entrance-money  is  to  be  given  to  the  second 
best  horse,  and  it  is  doubtful  on  the  construction  of  those  terms,  whether  all  the 
money  paid  at  the  entering  each  horse  is  to  be  considered  as  entrance-money ;  the 

(a)'  Contra  2  Cromp.  Pract.  476.  Qu.  Therefore  1  [It  seems  that  an  administrator 
is  liable  to  pay  costs  for  not  proceeding  to  trial  according  to  notice.  Barnes,  133. 
Tidd's  Prac.  1015,  8th  edit.] 

(a)2  [By  rule  of  II.  48  Geo.  3,  no  person  can  be  held  to  bail  in  an  action  of  trover 
without  a  Judge's  order.] 


1  H.  BL  219.  DOWSON   V.  SCRIVEN  127 

Court  will  put  such  a  construction  on  the  terms  as  will  include  the  whole  in  the 
description  of  entrance-money  to  be  given  to  the  second  best  horse,  being  most 
agreeable  to  the  stat.  13  Geo.  2,  c.  19,  s.  2  and  7. 

This  was  an  action  for  money  had  and  received,  tried  at  Northampton,  before  Mr. 
Justice  Wilson,  at  the  Summer  Assizes,  1788,  when  a  verdict  was  found  for  the  plaintiflT, 
subject  to  the  opinion  of  the  Court  on  the  following  case  : 

On  the  Nth  of  August,  1786,  an  advertisement  appeared  in  the  Racing  Calendar, 
giving  notice,  that  on  the  29th  of  that  month,  "a  gentlemen's  subscription  purse  of 
501.  would  be  [219]  run  for  in  Northampton  Field,  by  any  horse,  &c.  to  pay  5s. 
entrance,  and  if  a  subscriber,  to  pay  one  guinea,  or  a  non-subscriber  to  pay  three 
guineas  into  the  hands  of  the  clerk  of  the  course,  (the  defendant,)  or  double  at  the 
post,  &c." 

"  The  entrance-money  each  day  to  the  second  best  horse,  and  to  run  according  to 
such  articles  as  shall  be  produced  at  the  time  of  entrance." 

"No  less  than  three  reputed  running  horses  to  start  each  day;  if  but  one  horse 
enter  for  the  gentlemen's  purse,  to  have  101. ;  if  two,  eight  guineas  each.  If  but  one 
enter  for  the  town  purse,  to  have  10  guineas,  if  two,  five  guineas  each,  and  their 
entrance-money  again.  The  winner  each  day  to  pay  two  guineas  to  the  clerk  of  the 
course,  &c." 

In  consequence  of  this  advertisement,  the  plaintiflf  sent  a  horse  to  be  entered.  At 
the  time  of  the  entrance,  the  articles  for  the  regulation  of  the  course  were  referred  to, 
which  amongst  other  things  directed,  the  horses  "  to  carry  weights,  and  observe  every 
article  expressed  in  the  advertisement ;  the  second  best  horse  to  have  the  stakes,  being 
the  crowns  paid  for  entrance." 

Three  other  horses  were  entered  besides  that  of  the  plaintiS",  and  the  owner  of 
each  paid  at  the  entrance  5s.,  and  three  guineas  into  the  hands  of  the  defendant  as 
clerk  of  the  course.  The  race  was  run,  and  the  plaintiff's  horse  was  second  best  ; 
whereupon  the  defendant  tendered  him  11.  as  the  entrance-money,  being  5s.  for  each 
horse.  But  the  plaintiff  insisted  that  he  was  intitled  to  the  12  guineas  paid  into  the 
hands  of  the  defendant,  i.e.  three  guineas  for  each  horse. 

Cockell,  Serjt.,  for  the  plaintiff.  This  ease  depends  on  the  construction  of  the 
articles  for  the  regulation  of  the  course,  as  applied  to  the  stat.  13  Geo.  2,  c.  19,  which 
in  the  second  section  enacts  that  "  no  plate,  &c.  shall  be  run  for  by  any  horse,  &c. 
unless  such  plate,  &c.  shall  be  of  the  full,  real,  and  intrinsic  value  of  fifty  pounds  or 
upwards,"  and  in  the  7th  section,  "  that  all  and  every  sum  or  sums  of  money  to  be 
paid  for  entering  of  any  horse,  &c.  to  start  or  run  for  any  plate,  &o.  shall  go  and  be 
paid  to  the  second  best  horse,  &c.  which  shall  start  or  run  for  such  plate,  &c." 

The  object  of  this  statute  was  first,  to  prevent  races  from  being  run  for  small  sums 
which  had  become  a  national  grievance  ;  2dly,  to  encourage  the  breed  of  horses.  The 
Court  therefore  will  endeavour  to  advance  the  remedy,  by  giving  full  operation  to  the 
statute.  The  question  then  is,  whether  the  [220]  three  guineas  paid  by  each  horse 
were  necessary  to  enable  them  to  start ;  since,  if  they  were,  they  must  be  paid  to  the 
second  best  horse,  the  7th  section  of  the  statute  being  directory  that  the  money  shall 
be  paid. 

If  the  money  were  given  for  the  purpose  of  qualifying  the  horses  to  start,  and 
without  payment  no  horse  were  permitted  to  start,  it  is  immaterial  by  what  denomina- 
tion it  is  called :  the  amount  of  all  and  every  such  sums  of  money  is  directed  by  the 
statute  to  be  paid  to  the  second  best  horse.  If  the  Act  be  not  construed  in  this  manner, 
it  might  be  altogether  evaded  by  making  payment  for  this  purpose  under  a  different 
name.  Taking  the  advertisement  and  articles  together,  the  plaintiff  is  intitled  to  the 
whole  money.  The  advertisement  is,  "  to  pay  5s.  entrance,  and  if  a  subscriber,  one 
guinea,  or  a  non-subscriber  three  guineas,  into  the  hands  of  the  clerk  of  the  course,  or 
double  at  the  post."  By  fair  construction  of  this  sentence  the  whole  is  to  be  considered 
as  entrance-money,  the  words  cannot  in  any  way  be  transposed  to  vary  the  meaning. 
The  paying  double  at  the  post,  shews  it  must  be  to  enable  the  horses  to  start.  For 
what  other  purpose  could  it  be  paid  ?  It  was  not  for  the  clerk  of  the  course,  for  the 
winner  was  to  pay  two  guineas  to  him.  It  is  said,  that  "  the  entrance-money 
shall  be  paid  to  the  second  best  horse,"  but  not  that  the  entrance-money  was  the  5s. 
The  horses  were  also  "  to  run  according  to  articles  to  be  produced."  This  expression 
can  only  refer  to  such  regulations  as  respect  time,  place,  distance,  and  the  conduct  of 
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the  riders,  but  was  not  designed  to  counteract  the  terms  of  the  advertisement.  The 
articles  indeed  recognize  the  advertisement,  when  they  direct  that  the  horses  shall 
"carry  weights,  and  observe  every  article  expressed  in  the  advertisement."  If  only 
two  horses  appear  to  start,  the  entrance-money  is  to  be  returned  ;  iloes  this  mean  only 
the  .53.,  or  the  whole  they  paid  at  the  time  of  entering?  If  the  articles  be  explained 
differently  from  the  advertisement,  it  would  occasion  a  fraud  on  those  who  send  their 
horses  to  enter,  on  the  faith  of  the  advertisement.  Although  it  is  said  that  "the 
second  best  horse  shall  have  the  stakes,  being  the  crowns  paid  for  entrance,"  yet  there 
are  no  words  to  restrain  the  second  best  horse  from  having  the  guineas.  The  crowns 
are  given  by  the  words  of  the  articles,  and  the  law  appropriates  the  remainder. 

But  though  the  words  should  be  equivocal,  the  Court  will  give  them  a  construction 
most  agreeable  to  the  rules  of  law.  Then  the  Act  of  Parliament  must  decide  which 
is  to  be  taken  [221]  strictly,  being  made  for  the  public  benefit.  If  the  12  guineas  be 
deducted,  it  will  not  be  a  race  within  the  statute,  but  for  less  than  the  bona  fide  sum 
of  501.  and  will  therefore  be  void,  and  a  penalty  incurred. 

Lawrence,  Serjt.,  for  the  defendant,  argued  that  the  articles  and  advertisement 
made  but  one  contract,  the  one  being  to  be  explained  by  reference  to  the  other.  By 
the  articles  the  second  best  horse  was  to  have  the  stakes,  being  the  crowns  for  entrance  ; 
this  proves  that  the  crowns  were  considered  as  the  only  entrance-money.  The 
advertisement  was  ambiguous  till  thus  explained  by  the  articles.  The  plaintifT  entered 
his  horse  with  a  view  only  to  the  .5s.,  as  entrance-money,  and  took  his  chance  for 
the  whole  501.  As  to  the  Act,  though  it  was  passed  to  produce  beneficial  effects  to 
the  public,  yet  it  was  also  meant  for  the  benefit  of  the  "  party,  and  quisque  potest 
renunciare  jure  pro  se  introducto." 

Lord  Loughborough. — The  plaintiff  in  this  case  founds  his  right  to  recover  on 
the  advertisement,  by  the  terms  of  which  each  horse  was  to  pay  5s.  entrance,  and  one 
guinea  if  a  subscribei',  if  a  non-subscriber  three  guineas.  This  advertisement  refers 
to  certain  articles  which  are  called  in  to  explain  it.  But  the  validity  of  them  depends 
on  the  Act  of  Parliament ;  the  parties  cannot  put  a  sense  on  the  articles  repugnant  to 
the  law.  I  do  not  think  it  a  question  of  grammatical  construction  ;  by  whatever 
name  the  money  is  called,  it  was  in  fact  entrance-money,  since  it  was  necessary  to  be 
paid  "in  order  to  enable  the  horse  to  start.  Now  the  Act  directs  that  the  entrance- 
money  shall  be  paid  to  the  second  best  horse ;  but  the  Act  would  be  evaded  if  this 
were  holden  not  to  be  entrance-money,  and  the  articles  were  to  give  a  different  sense 
to  the  advertisement. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion.  If  the  three  guineas  in  the  advertisement  were 
explained  by  the  articles  not  to  be  entrance-money,  there  would  be  a  fraud  on  the 
Act,  which  has  been  construed  so  strictly,  that  where  a  cup  of  501.  value  was  to  be 
run  for,  it  was  holden  that  the  value  must  be  exclusive  of  the  workmanship.  Besides, 
the  second  best  horse  was  to  have  a  prize  ;  but  if  this  were  not  entrance  money,  the 
prize  would  be,  that  he  would  pay  three  guineas  and  win  only  twenty  shillings. 

Wii.sON,  J.— If  we  construe  these  articles  to  mean,  that  the  throe  guineas  for  each 
horse  were  to  be  deducted  from  the  subscription  to  make  up  the  501.  plate,  we  should 
make  the  parlies  [222]  liable  to  penalties  to  the  amount  of  2001. ;  we  must  therefore 
take  it,  that  they  intended  to  do  what  the  law  allowed. 

Poste<^  to  the  plaintiff. 

Ifield  against  Weeks  and  Another.     Monday,  May  18th,  1789. 

Although  the  plaintiff  has  undertaken  peremptorily  to  proceed  to  trial  at  the  next 
assizes,  yet  the  defendant  is  not  bound  to  attend  and  be  prepared  with  witnesses, 
counsel,  &c.  without  having  had  notice  of  trial.  Neither  will  the  prothonotary 
allow  him  the  costs  of  such  attendance  and  preparation,  though  he  obtain  judgment 
as  in  case  of  a  nonsuit  on  account  of  the  plaintiff's  not  proceeding  to  trial  (a). 

Rooke,  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  prothonotary  should  not 
review  his  taxation  of  costs,  on  the  following  circumstances. 

(a)  [But  where  a  cause  is  made  a  remanet,  no  new  notice  of  trial  need  be  given, 
Jacks  v.  Mayer,  8  T.  E.  245.] 
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In  Michaelmas  term  las^,  a  rule  for  judgment  as  in  case  of  a  nonsuit  was  obtained 
by  the  defendant,  the  plaintiff  not  having  proceeded  to  trial  at  the  assizes  at  Gloucester, 
according  to  a  peremptory  undertaking.  On  taxing  the  costs,  the  prothonotary 
refused  to  allow  the  expences  which  the  defendant  had  incurred  in  attending  at 
the  assizes,  subpoenaing  witness,  feeing  counsel,  &c.  in  expectation  that  the  plaintiff 
would  try  the  cause ;  and  the  reason  of  his  refusal  was,  that  no  notice  of  trial  had 
been  given. 

In  support  of  the  motion,  Rooke  cited  2  Barnes,  252,  and  said,  that  as  the  plaintiff 
had  peremptorily  undertaken  to  proceed  to  trial  as  the  assizes,  the  defendant  was 
under  the  necessity  of  attending  and  being  ready  prepared  with  his  witnesses  and 
counsel.     But, 

Tbe  Court  refused  the  rule,  saying  it  was  the  settled  practice  that  notwithstanding 
a  peremptory  undertaking  to  try,  it  was  necessary  to  give  notice  of  trial ;  without 
which  the  defendant  was  not  bound  to  take  the  steps  which  he  had  taken  in  this  case. 

Whale  against  Fuller.     Monday,  May  18th,  1789. 

It  is  irregular  if  a  capias  be  served  after  the  date  of  the  return,  and  if  there  be  not 
15  days  between  the  teste  and  return  (ay.  But  if  the  defendant  take  the  declaration 
out  of  the  office,  he  thereby  waives  all  preceding  irregularity. 

Cockell,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  capias  should  not  be  set 
aside,  together  with  all  the  subsequent  proceedings,  for  the  following  irregularities, 
viz. :  that  the  service  of  the  writ  was  after  the  date  of  the  return,  and  that  there 
were  not  fifteen  days  between  the  teste  and  return.  These  were  holden  to  be 
irregularities. 

But  Marshall,  Serjt.,  shewed  for  cause,  that  the  defendant  had  taken  the  declaration 
out  of  the  office  ;  which  he  contended  was  a  waiver  of  all  preceding  irregularity. 

[223]  The  Court,  being  of  this  opinion,  discharged  the  rule  with  costs. 

Browne  against  Marsden  and  Others.     Monday,  May  18th,  1789. 

An  award  of  "  costs  sustained  in  the  action  "  does  not  include  the 
costs  of  the  reference  (a)^. 

This  cause  being  at  issue,  the  parties  submitted  to  arbitration.  The  arbitrator 
awarded  to  the  plaintiff  241.  damages,  and  the  "  costs  by  him  sustained  in  the  said 
action  to  be  taxed  by  the  proper  officer." 

The  prothonotary  having  refused  to  allow  the  costs  of  the  reference,  or  any  other, 
except  those  of  the  action,  as  between  party  and  party,  Cockell,  Serjt.,  moved  for  a 
rule  to  shew  cause  why  he  should  not  tax  and  allow  the  costs  of  the  reference, 
together  with  the  costs  of  the  action  as  between  attorney  and  client. 

But  the  Court  said  there  was  no  precedent  for  the  costs  of  the  reference  to  be 
included  in  an  award  of  costs  of  the  action  ;  and  having  examined  the  award,  the 
words  of  which  were  as  above  stated,  held  that  those  words  were  confined  to  the  costs 
of  the  action,  and  therefore 

Refused  the  rule. 

Doe  on  the  several  demises  of  Burkitt  and  Ux.  and  Others  against 
Chapman.     Friday,  May  22d,  1789. 

A  devise  of  "all  the  rest  and  residue  of  my  estate  of  what  nature  or  kind  soever," 
includes  real  as  well  as  personal  property,  though  accompanied  with  limitations 
peculiarly  applicable,  and  usually  applied  to  personal  property  alone  (ay. 

This  was  an  ejectment  tried    at    Kingston  at  the   last  assizes,   when  a  verdict 

(ay  [See  Bourchier  v.  Whittle,  post,  291.] 

(ay  [Candler  v.  Fuller,  Willes,  62.  Bradley  v.  Tunslow,  1  Bos.  &  Pul.  34.  Striitt 
V.  Rogers,  7  Taunt.  213,  2  Marsh.  524,  S.  C.  See  also  IFood  v.  O'Kelli/,  9  East,  456. 
Bell  V.  Belso7i,  2  Cbitty's  R.  157.] 

(ay  [See  Dalli/  v.  King,  ante,  p.  1.  Smi/h  v.  Coffiyi,  post,  vol,  ii.  p.  444.  So  the 
C.  P.  IV.— 5 
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was   ftJiiiid   for  the  plaintiff,  subject  to  the   opinion   of  the  Court,  on  the  following 
case : — 

Mary  Chapman,  spinster,  on  the  29th  of  June  1778,  made  her  will,  duly  executed 
for  passing  real  estates,  and  thereby  gave,  devised,  and  bequeathed,  all  and  every  the 
real  estate  or  estates,  which  she  was  any  ways  seised  of,  interested  in,  or  entitled 
unto,  late  the  estate  of  William  Newsen,  to  Charles  Darby  and  John  Warner,  for  and 
during  their  natural  lives,  and  the  life  of  the  longer  liver  of  thorn,  and  after  the  death 
of  the  survivoi'  of  them,  she  gave  and  devised  the  same  unto  William  Dobson,  his 
heirs  and  assigns  for  ever. 

[224]  She  also  gave,  devised,  and  bequeathed,  a  messuage  at  Chertsey  unto  her 
cousins  Anthony  Chapman  and  Richard  Chapman,  their  heirs  and  assigns  for  ever,  to 
hold  as  tenants  in  common,  and  not  as  joint-tenants. 

She  also  gave  and  devised  unto  Catherine  Chapman,  for  and  during  the  term  of 
ber  natural  life,  another  messuage  in  Chertsey,  and  after  her  decease,  she  gave  and 
devised  the  same  unto  the  said  Anthony  Chapman,  for  his  life,  and  after  his  decease, 
she  gave  and  devised  the  same  to  her  cousin  George  Eves,  his  heirs  and  assigns  for 
ever. 

She  then  gave  several  pecuniary  and  specific  legacies,  and  afterwards  devised  and 
bequeathed  as  follows  : — 

All  the  rest  and  residue  of  my  estate,  of  what  nature  or  kind  soever,  I  give, 
devise,  and  bequeath,  unto  my  aunt  Catherine  Chapman,  foi'  and  during  the  term  of 
her  natural  life,  and  after  her  decease,  my  mind  and  will  is,  and  1  do  heriby  direct 
that  the  same  and  every  part  thereof  be  equally  divided  between  my  said  cousins 
Catherine  Biirkitt,  Aim  Hodgsoti,  Elizabeth  Hobsoii,  and  Rebecca  Maynard,  and  the 
child  of  my  late  cousin  Sarah  Hodgson,  share  and  share  alike  ;  and  in  case  either  of 
them,  my  said  cousins,  shall  happen  to  die  before  he,  she  or  they  shall  be  entitled  to 
have  and  receive  his,  her  or  their  said  share,  the  child  or  children  of  either  of  my  said 
cousins  so  dying  shall  stand  in  the  place  of  his,  her  or  their  parent,  and  have  such 
share  as  his,  her  or  theii'  parent  would  have  been  entitled  to  ;  and  I  direct  that  the 
share  which  the  child  of  my  late  cousin  Sarah  Hodgson,  and  also  the  share  or  shares 
of  the  children  of  either  of  them  my  said  cousins  so  dying  as  aforesaid,  shall  be  paid 
to  the  guardian  of  such  child  or  children,  and  the  receipt  of  such  guardian  shall  be  a 
sufKcient  discharge  for  the  same. 

The  testatrix  then  gave  to  John  Thody  Hodgson,  the  child  of  ber  cousin  Sarah 
Hodgson,  the  sura  of  501.  over  and  above  what  he  might  be  entitled  to ;  and  appointed 
Anthony  Chapman  executor  of  her  will. 

She  died  soon  after  making  the  said  will,  seised  of  eight  acres  of  freehold,  an<l  four 
of  co])yhold,  lands  of  inheritance,  in  the  parish  of  Chertsey,  which  wore  the  lands 
in  question,  and  not  particularly  devised  by  the  will.  She  duly  surrendered  the  copy- 
hold to  the  tise  of  her  will. 

Anthony  Chapman  named  in  the  will,  the  defendant  in  the  present  actioD,  was  her 
heir  at  law. 

[225]  The  testatrix's  aunt  Catherine  died  after  the  testatrix,  and  during  her  life 
enjoyed  the  land  in  question. 

Thomas  Buikitt  and  Catherine  his  wife,  Anne  Hodgson,  widow,  William  Hobson 
and  Elizabeth  his  wife,  Elizabeth  Maynard  an  infant,  the  only  child  of  Rebecca 
Maynard  deceased,  and  who  died  after  the  testatrix  (which  said  Catherine,  Anne, 
Elizabeth  Ilobson,  and  Rebecca,  were  the  cousins  of  the  testatrix,  named  in  the 
residuary  clause),  and  John  Thody  Hodgson  an  infant,  the  only  child  of  the  testatrix's 
late  cousin  Sarah  Hodgson  (also  named  in  the  residuary  clause),  were  the  lessors  of 
the  plaintiff. 

The  question  was,  whether  they  were  entitled  to  recover  the  above-mentioned 
eight  acres  of  freehold,  and  four  of  copyhold,  lands  of  inheritance f 

Runnington,  Serjt.,  on  behalf  of  the  lessor  of  the  plaintiff,  made  two  ques- 
tions:— 1.  Whether  it  was  not  the  intention  of  the  testatrix  to  pass  all  her 
property  1     2.   Whether   lands   not  specifically   devised    should    not   pass   under   the 

words  "  pel  sonal  estate  "  will  pass  real  property  where  it  is  manifest  from  the  whole 
of  the  will  that  such  was  the  devisor's  intention.  Doe  d.  Tofield  v.  Tojield,  11  East, 
246.  See  also  Doe  v.  lUirknor,  6  T.  R.  610.  Doe  d.  Ilurrell  v.  Hurrell,  5  B.  &  A.  18. 
lice  d.  Hellwg  v.  Yeud,  2  Bos.  &  Pul.  N.  R.  214.] 
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residuary  claused  The  affirmative  of  both  these  questions  was  clear.  The  testatrix 
takes  notice  of  all  her  relations.  She  gives  an  estate  for  life  to  Charles  Darby  and 
John  Warner,  with  remainder  to  William  Dobson  in  fee.  She  also  gives  a  messuage 
at  Chertsey  to  her  cousin  Anthony  Chapman  and  Richard  Chapman  as  tenants  in 
common.  Here  were  two  instances  of  her  particular  bounty.  The  only  lands  not 
specifically  devised  were  about  eight  acres,  which  must  be  taken  to  pass  by  the  words 
"all  the  rest  and  residue  of  my  estate  of  what  kind  soever,"  and  be  equally  divided 
between  her  cousins  ;  both  because  it  was  evidently  her  design  not  to  die  intestate 
as  to  any  of  her  property,  and  because  those  words  are  so  comprehensive  as  to  include 
all  of  which  she  was  possessed.  That  the  word  "estate"  will  pass  a  fee-simple  is  too 
well  established  to  be  di.sputed.  3  Mod.  45.  6  Mod.  106.  2  Vern.  564.  Prec. 
Chan.  264.  2  P.  Wms.  525.  1  Term  Rep.  B.  R.  411.  2  Term  Rep.  B.  R.  656  & 
Tilly  v.  Simpson  there  cited. 

Lawrence,  Sei  jt.,  for  the  defendant  admitted  the  rule  of  law,  that  the  word  "  estate  " 
was  sufficient  to  pass  a  fee-simple,  unless  restrained  by  other  words;  but  contended 
that  the  intention  of  the  testatrix  was  to  give  her  personal  estate  only  to  her  cousins 
by  the  residuary  clause.  The  heir  at  law  is  not  to  be  deprived  of  his  inheritance, 
except  by  express  words  or  necessary  implication.  Where  words  are  used,  which 
may  be  applied  indifferently,  either  to  real  or  personal  property,  they  shall  not  [226] 
be  applied  to  real,  to  the  disherison  of  the  heir.  12  Mod.  592.  As  to  the  argument 
that  it  was  not  the  intent  of  the  testatrix  to  die  intestate  as  to  any  part  of  her 
property,  there  is  no  introductory  clause  from  which  so  much  is  to  be  collected.  Nor 
does  it  appear  that  her  design  was  to  divide  all  her  property  equally  among  her 
relations,  because  the  value  of  it  is  not  ascertained.  When  she  meant  to  give  a  real 
estate,  she  used  technical  terms  for  that  purpose.  She  devises  the  real  estates  of 
which  she  was  seised,  to  Charles  Darby  and  John  Warner,  for  their  lives;  and  after 
the  death  of  the  survivor  of  them,  to  John  Dobson,  his  heirs  and  assigns  for  ever. 
She  also  gives  a  messuage  at  Chertsey  to  Anthony  Chapman  and  Richard  Chapman 
their  heirs  and  assigns  for  ever  to  hold  as  tenants  in  common,  and  not  as  joint-tenants. 
These  are  phrases  peculiarly  applicable  to  real  property.  She  then  comes  to  dispose 
of  her  personalty,  for  which  purpose  the  clause  is  introduced  on  which  the  question 
arises.  If  this  clause  had  stopped  at  the  words  "estate,  &c.  to  Catherine  Chapman," 
it  would  certainly  be  a  devise  of  real  propeity,  but  it  goes  on  to  direct  that  the  same 
shall  be  equally  divided  between  her  cousins,  and  that  the  child  or  children  of  such 
as  should  happen  to  die,  should  stand  in  the  place  of  his,  her  or  their  parent,  and 
have  the  parent's  share.  Now  this  could  only  respect  personal  property,  since  the 
children  would  inherit  the  parent's  share  of  a  real  estate  without  any  provision  of  this 
kind.  These  shares  are  likewise  to  be  paid  to  the  guardians  of  such  children,  and  the 
receipt  of  such  guardians  to  be  a  discharge.  Now  such  payment  and  receipt  are 
appropriated  to  personal  estate.  The  words  also  "of  what  kind  soever"  may  well  be 
satisfied,  by  being  applied  to  personal  property,  which  consists  of  various  species. 

Runnington  was  going  to  reply,  when  he  was  stopped  by 

Lord  Loughborough,  who  said,  that  as  the  testatrix  had  two  kinds  of  estates, 
namely,  real  and  personal,  to  which  the  words  "all  the  rest  of  my  estate  of  what  kind 
soever  "  might  be  applied,  the  Court  could  not  restrain  the  meaning  of  them  to  personal 
property,  and  negative  the  operation  of  them  as  to  real  estates,  particularly  as  they 
were  so  general  and  comprehensive. 

Gould  and  Heath,  Js.,  of  the  same  opinion. 

Wilson,  J.  It  was  plainly  the  intention  of  the  testatiix  not  to  die  intestate 
as  to  any  part  of  her  property,  since  it  ap-[227]-pears,  on  the  case,  that  she  had 
surrendered  her  copyholds  to  the  use  of  her  will. 

Postea  to  the  plaintiff  (a). 

Orr  against  Churchill.     Saturday,  May  23d,  1789. 

A  bond  is  given  from  A.  B.  and  C.  to  D.  reciting,  that  "A.  having  received  from  D. 
a  certain  sum  of  money  in  the  East  Indies,  had  drawn  bills  of  exchange  there  pay- 
able to  D.  on  a  house  in  England,  and  that  the  obligors  had  agreed  with  D.  if  the 

(a)  Vide  ante,  2,  Dally  v.  King. 
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bills  shoulil  not  he  accepted  and  paid,  that  they  would  pay  the  amount  thereof, 
with  interest  from  the  day  of  their  respective  dates  by  way  of  penalty;"  with  a 
condition  to  be  void  if  the  bills  should  be  accepted  and  paid  according  to  the  tenor 
thereof.  On  non-payment  of  the  bills,  D.  is  entitled  to  recover  no  more  than  the 
.amount  of  them,  with  interest  from  the  time  of  their  becoming  due  (a). 

Debt  on  bond,  dated  Fort  William,  Bengal,  March  14th  1787,  in  the  penalty  of 
44701.  2s.  2d.  of  lawful  money  of  Great  Britain. 

Plea,  oyer  of  the  bond,  by  which  it  appeared  that  the  defendant  Walter  Cleland, 
and  Daniel  Stewart  were  jointly  and  severally  bound  to  the  plaintiff,  John  Orr  captain 
in  the  military  service  of  the  United  Company  of  Merchants  of  England  tra(iing  to  the 
East  Indies,  on  their  Madras  establishment.  Oyer  also  of  the  condition,  which  was 
as  follows : 

"  Whereas  the  above  bounden  Walter  Cleland  bath  received  from  the  above  named 
John  Orr  6017  star  pagodas  of  lawful  money  of  Madras,  for  which  he  was  to  have 
obtained  and  given  to  the  said  John  Orr,  bills  of  exchange  to  be  drawn  by  the  Right 
Honourable  the  Governor  in  Council  of  Fort  William  in  Bengal  aforesaid,  upon  the 
Honourable  Court  of  Directors  of  the  said  United  Company  of  Merchants  of  England, 
which  bills  he  hath  not  obtained  or  given,  bnt  instead  thereof  hath  granted  two  sets 
of  his  own  private  hills  upon  Messrs.  Baillie,  Pocock,  and  Co.  payable  to  the  order 
of  the  said  John  Orr,  in  manner  herein  after  mentioned  ;  that  is  to  say,  one  set  in 
triplicate  dated  Calcutta,  January  29th  1787,  for  20441.  3s.  4d.  payable  3G5  days 
after  sight  thereof,  and  the  other  set  in  triplicate,  bearing  even  date  with  these 
presents,  for  1901.  18s.  9d.  payable  for  four  months  after  sight  thereof;  and  to  secure 
the  due  acceptance  and  payment  of  such  bills  respectivelj',  the}'  the  said  Henry 
Churchill  and  Daniel  Stewart  have  proposed,  and  undertaken  to  become  bound 
together  with  the  said  Walter  Cleland  ;  and  that  in  the  event  of  the  said  bills  or 
either  of  them  being  protested  for  non-acceptance  and  non  payment,  that  they  the 
said  Walter  Cleland,  Henry  Churchill,  and  Daniel  Stewart,  or  one  of  them,  their  or 
one  of  their  heirs,  executors,  or  administrators,  shall  and  will  upon  producing  to  them 
or  either  of  them  such  bill  with  its  protest,  well  and  truly  pay  [228]  to  the  said  John 
Orr  or  bis  order,  if  demanded  in  England,  the  full  amount  of  .such  bill  or  bills,  which 
shall  be  so  protested,  together  with  interest  thereupon,  of  51.  per  centum  per  annum, 
from  the  day  of  the  date  or  dates  of  such  bill  or  bills,  up  to  the  day  of  such  payment 
'by  way  of  penalty;'  and  if  demanded  in  India,  then  the  full  amount  of  such  bill 
or  bills  in  pagoda.=,  at  an  exchange  of  seven  shillings  and  four  pence  for  each  pagoda, 
with  an  interest  thereupon  of  10  per  cent,  per  annum,  from  the  date  or  dates  of  such 
bill  or  bills  up  to  the  day  of  such  payment ;  and  with  which  proposal  and  undertaking 
the  said  John  Orr  is  satisfied.  The  condition  therefore  of  this  obligation  is  such,  that 
if  the  aforesaid  bills  of  exchange  so  drawn  by  the  said  Walter  Cleland,  upon  Messrs. 
Baillie,  Pocock,  and  Company,  merchants  in  London,  shall  be  duly  and  faithfully 
accepted  and  paid  according  to  the  tenor  thereof  respectively,  then  this  obligation 
shall  be  void  and  of  no  efTect,  otherwise  the  same  shall  be,  and  remain  in  full  force 
and  virtue."  Which  being  read  and  heard,  the  said  Henry  said,  that  the  said  John 
ought  not  to  have  or  maintain  his  aforesaid  action  against  him,  because  he  saith,  that 
he  the  said  Henry,  before  the  suing  forth  of  the  original  writ  of  the  said  John  on  this 
behalf,  to  wit,  on  the  16th  day  of  October,  in  the  year  of  our  Lord  1788,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  (one,  to  wit,  the  third  of  the  said  set  of 
bills  of  exchange  in  the  said  condition  mentioned  to  be  granted  in  triplicate  for  1901. 
18s.  9d.  being  then  and  before  that  time  protested  for  non-acceptance  and  non-pay- 
ment thereof,)  did  upon  producing  to  him  such  bill  with  its  protest,  v  11  and  truly 
pay  to  the  said  John,  (the  same  being  then  and  there  demanded  in  E  iglaiid,)  the 
full  amount  of  such  bill  so  protested,  together  with  interest  thereupor),  of  .5  per  cent, 
per  annum,  from  the  day  of  the  date  of  such  bill,  up  to  the  day  of  such  payment  "  by 
way  of  penalty,"  according  to  the  tenor,  form,  and  effect  of  the  said  condition  ;  and 
that  the  said  set  of  bills  of  exchange,  in  the  said  condition  mentioned  to  have  been 
granted  as  aforesaid,  in  triplicate,  for  the  said  sum  of  20441.  Ss.  4d.  were  not,  nor 

(a)  [The  drawer  of  a  bill  is  only  liable  for  interest  from  the  day  on  which  he 
receives  notice  of  dishonour.  fFalker  v.  BarTies,  5  Taunt.  240.  As  to  Indian  interest, 
see  Auriol  v.  Thomas,  2  T.  R.  52.] 
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were,  nor  was,  any  or  either  of  that  set  of  bills  of  exchange  presented  to  the  said 
Messrs.  Baillie,  Pocock,  and  Company,  in  the  said  condition  mentioned,  for  their 
acceptance  thereof,  and  the  said  Messrs.  Baillie,  Pocock,  and  Company,  never  had 
sight  of  the  same,  or  any,  or  either  of  those  last  mentioned  bills,  and  this,  &c. 
2d.  That  the  said  Henry,  before  the  suing  forth  of  the  original  writ  of  the  said  John 
in  this  behalf,  to  wit,  on  the  16th  day  of  October,  in  the  year  of  our  Lord  [229]  1788, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  (one,  to  wit,  the  third  of  the 
said  set  of  bills  of  exchange,  in  the  said  condition  mentioned,  to  be  granted  in  tripli- 
cate, for  1901.  18s.  9d.  being  then,  and  there,  and  before  that  time  protested  for  non- 
acceptance  and  non-payment  thereof,)  did  upon  producing  to  him  such  bill,  with  its 
protest,  well  and  truly  pay  to  the  said  John,  (the  same  being  then  and  there  demanded 
in  England,)  the  full  amount  of  such  bill  so  protested,  together  with  interest  thereupon, 
at  5  per  cent,  per  annum,  from  the  day  of  the  date  of  such  bill  up  to  the  day.  of  such 
payment,  "by  way  of  penalty,"  according  to  the  tenor,  form,  and  eflfect  of  the  said 
condition;  and  that  the  said  set  of  bills  of  exchange  in  the  said  condition  mentioned 
to  have  been  granted  as  aforesaid,  in  triplicate,  for  the  said  sum  of  20411.  Ss.  4d.  were 
not,  nor  were,  nor  was,  any  or  either  of  that  set  of  bills  of  exchange,  protested  for 
non-acceptance,  or  non-payment  thereof,  according  to  the  tenor,  form,  and  effect  of 
the  said  condition,  and  this  the  said  Henry  is  ready  to  verify,  wherefore  he  prays 
judgment,  &c. 

Keplicaiion,  1st.  That  the  third  of  the  said  set  of  bills  of  exchange  in  triplicate, 
for  the  sum  of  20441.  3s.  4d.  on  the  29th  of  November  1787,  was  presented  to  Messrs. 
Baillie,  Pocock,  and  Co.  for  acceptance,  &c.  on  which  issue  was  joined.  2d.  That 
the  same,  on  the  29th  of  September  1788,  was  duly  protested  for  non-payment 
thereof,  &c.  on  which  aho  issue  was  joined.  After  which  the  following  suggestion 
was  entered. 

"And  the  said  John  for  breach  of  the  condition  of  the  said  writing  obligatory, 
suggests  to  the  Court  here,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  that  the  said  several  bills  of  exchange  so  drawn  by  the  said  Walter 
Clelaud,  upon  the  said  Messrs.  Baillie,  Pocock,  and  Co.  merchants  in  London,  were 
not,  nor  was  any  or  either  of  them  duly  paid  according  to  the  tenor  and  effect  thereof ; 
and  that  the  third  of  each  set  of  the  said  several  bills  of  exchange  was  duly  presented 
for  payment  to  the  said  Messrs.  Baillie,  Pocock,  and  Co.,  and  being  protested  for  non- 
payment thereof,  was  afterwards  produced  to  the  said  Henry,  who  then  and  from 
thenceforth  hath  refused  to  pay  the  said  bills,  any  or  either  of  them,  and  that  the 
said  bills  still  remain  wholly  unpaid  and  unsatisfied."  Therefore  as  well  to  try  the 
truth  of  the  issues  above  joined,  as  to  inquire  the  truth  of  the  premises  above  suggested 
by  the  said  John,  and  to  assess  what  damages  [230]  he  hath  sustained,  by  reason  of 
the  breach  of  the  said  condition  above  assigned,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  the  sheriffs  are  commanded  that  they  cause  to 
come,  &c. 

At  the  trial  a  verdict  was  found  for  the  plaintiff,  on  both  the  issues ;  an  order 
of  Nisi  Prius  being  made,  "  that  with  the  consent  of  all  parties,  a  verdict  should  be 
found  for  the  plaintiff",  for  the  sum  of  14591.  13s.  and  403.  costs;  subject  to  the 
opinion  of  the  Court,  whether  he  ought  to  recover  that  sum,  or  only  the  sum  of 
12751.  16s.  3d."  &c. 

On  behalf  of  the  plaintiff,  Runnington  and  Lawrence,  Serjts.,  stated  the  question 
in  this  case  to  be,  whether  interest  on  the  bills  was  to  be  charged  from  the  day  of  the 
date,  or  from  the  day  when  they  became  due  ' 

The  Court  will  give  every  legal  effect  to  the  agreement  as  a  security  for  the 
plaintiff.  By  that  agreement,  if  the  bills  were  protested  in  England,  whether  it  were 
tor  non-payment,  or  non-acceptance,  5  per  cent,  was  to  be  paid  from  the  day  of  their 
respective  dates.  This  undertaking  is  express,  which  the  Court  will  not  interfere 
to  set  aside.  So  if  two  parties  enter  into  an  agreement  to  build  a  house  under  a 
penalty  or  the  like  for  non-performance,  in  stiict  law  the  whole  penalty  may  be 
recovered.  If  this  were  an  action  on  the  case  the  Court  might  measure  the  damages, 
but  being  debt  on  bond  they  have  no  such  power  at  common  law.  Though  without 
an  express  agreement  interest  would  only  run  from  the  time  of  the  bills  being  due, 
yet  this  agreement  came  in  expressly  to  give  interest  from  the  date.  The  damages 
were  thereby  liquidated.  There  was  nothing  illegal  or  usurious  in  the  transaction, 
and  where  there  have  been  no  symptoms  of  usury,  agreements  of  this  kind- have  been 
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carried  into  effect  by  Courts  of  Law.  2  Burr.  1094.  Doiigl.  376  (last  edition). 
2  Term  Kep.  B.  li.  52.  But  it  was  doubted  at  the  trial  whether  the  words  "by  way 
of  penalty  "  did  not  bring  the  case  within  the  statute,  8  &  9  W.  3,  c.  11.  Now  that 
sta.tute  gives  a  Court  of  Law  the  power  of  a  Court  of  Equity  in  this  respect,  namely, 
to  propurtion  the  damages.  The  question  therefore  is,  what  a  Court  of  Equity  would 
do  on  the  circumstances  of  this  case.  Orr  supplies  Cleland  with  money  in  order  to 
have  bills  on  the  East-India  Company.  Those  bills  aie  not  piocuieil,  but  others 
given  on  a  private  house.  If  Orr  had  remained  in  Bengal,  he  might  have  required 
payment  of  his  [231]  money  from  Cleland.  It  mutt  be  considered  as  a  loan  advanced, 
or  that  Cleland  was  gudty  of  a  breach  of  trust  in  not  performing  what  he  undertook. 
In  either  case  in  point  of  conscience,  Orr  would  be  entitled  to  interest  from  the  time 
he  parted  with  his  money.  Then  he  agrees  to  give  up  this  interest,  if  the  bills  were 
paid  when  they  became  due:  but  if  they  were  not  paid,  he  is,  in  that  event,  to  have 
the  same  interest  which  be  would  have  had  if  he  had  not  paid  the  money  to  Cleland. 
This  is  the  meaning  of  the  agreement,  and  is  perfectly  fair  and  conscionable.  The 
mere  insertion  therefore  of  the  words  "  by  way  of  penalty  "  would  not  be  a  ground 
for  a  Court  of  Ecjuity  to  interfere,  for  if  those  words  were  left  out  the  plaintiff  would 
in  conscience  be  intitled.      1  Vern.  210.     2  Vern.  316.     3  Blac.  Com.  432. 

Cockell,  Serjt.,  for  the  defendant.  The  situation  of  the  parlies  is  to  be  considered. 
Orr  and  Cleland  were  both  coming  to  England,  Orr  was  desirous  to  remit  money 
from  India ;  his  only  object  was  the  security  of  his  pro])erty  ;  provided  the  bills  were 
good,  it  was  immateiial  to  him  on  what  persons  they  were  drawn.  Neither  would 
Cleland  have  given  the  bills,  unless  ho  had  received  the  money.  The  advantage 
therefore  was  equal  to  both  parties  ;  one  had  a  safe  way  of  bringing  home  his  property, 
and  the  other  had  the  money  advanced  to  him.  All  arguments  then  drawn  from  the 
circumstance  of  the  money  being  advanced  to  Cleland  must  be  laid  out  of  the  case. 

When  the  bills  could  not  be  procured  on  the  East-India  Company,  those  on  Baillio 
and  Co.  were  offered  by  Cleland,  but  which  were  not  received  by  Orr,  without  an 
additional  security.  The  only  intent  of  the  parlies  was  that  Orr's  money  should  be 
safe.  The  condilioti  is,  that  the  bond  shall  bo  vo'd  on  the  payment  of  the  bills 
according  to  the  "tenor  thereof  respectively,"  all  the  rest  is  mere  recital.  The  words 
"  by  way  of  penalty  "  were  added  in  terrorera  (a)'.  If  it  wore  meant  as  a  satisfaction, 
or  in  the  nature  of  liquidated  damages,  the  penalty  would  have  been  proportioned  to 
the  delay  of  payment.  If  it  were  strictly  construed  by  the  delay  of  one  day  oidy,  it 
would  be  forfeited  as  much  as  if  the  delay  had  been  for  any  longer  time.  It  was  not 
the  design  of  the  agreement  that  Orr  should  have  any  extraordinary  advantage  :  he 
was  only  to  have  his  money  when  it  was  due  ;  but  not  to  receive  interest  in  the  mean 
time.  The  intent  of  the  parties  therefore  ratist  prevail ;  the  money  being  paid  to  the 
plaintiff,  the  for-[232]-feiture  is  saved,  the  only  object  of  which  was  to  secure  that 
payment. 

The  Court  took  time  to  consider  till  this  day,  when  judgment  was  delivered  as 
follows,  by 

Lord  Loitghborough. — We  are  all  agreed  in  this  case  in  which  the  question  is, 
whether  the  verdict  shall  be  entered  for  the  whole  sum  at  which  the  damages  are 
assessed  by  the  consent  of  the  parties,  namely,  14591.  or  12751.  16s.  3d.  the  difference 
of  the  two  sums  being  owing  to  the  computatioti  of  interest  from  the  date  of  the  bills  of 
exchange.  It  was  argued  that  the  verdict  ought  to  go  to  the  full  extent,  because  by 
agreement  of  the  parlies  the  damages  were  li(iaidated,  and  that  this  was  not  in  the 
nature  of  a  common  penalty,  but  the  damages  being  ascertained,  neither  a  Court  of 
Law  nor  of  Equity  wotdd  relieve. 

But  I  do  not  go  on  the  denomination  given  by  the  instrument,  for  whatever  that 
may  be,  in  this  case  there  could  not  by  any  possibility  have  been  an  agreement  for 
liquidated  damages;  which  can  only  be  where  there  is  an  engagement  for  the  perform- 
ance of  certain  acts,  the  not  doing  of  which  would  be  an  injury  to  one  of  the  parties; 
or  to  guard  against  the  performance  of  acts,  which  if  done  would  also  be  injurious. 
In  such  cases  an  estimate  of  the  damages  may  be  made  by  a  jury,  or  by  a  previous 
agreement  between  the  parties  who  may  foresee  the  consequences  of  a  breach  of  the 
engagement,  and    stipulate  accordingly  (a)-.     But  where  the  question   is  concerning 

{ay  Vide  2  Term  Rep.  B.  R.  32. 

(a)^  [In  what  cases   the  Courts  will  consider  a  penalty  to  be  in   the  nature  of 
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the  non-payment  of  money  in  circumstances  like  the  present,  the  law,  having  by 
positive  rules  fixed  the  rate  of  interest,  has  bounded  the  measure  of  damages  :  other- 
wise the  law  might  be  eluded  by  the  parties.  It  may  often  indeed  happen  that  the 
damages  sustained  by  a  party  contracting,  by  the  non-payment  of  money  at  the  time 
agreed  on,  may  by  the  particular  arrangement  of  his  affairs,  be  greater  than  the 
compensation  recovered  by  computing  the  interest:  but  where  money  has  a  real  rate 
of  interest  and  value,  the  other  party  is  not  to  be  compailed  to  pay  more  than  the 
law  has  declared  to  be  such  rate  and  value.  In  this  transaction,  the  money  was  not 
a  loan  to  the  defendant  to  remain  in  his  hands  in  India,  and  be  re-paid  to  the  plaintiff 
at  certain  stated  times ;  but  it  was  paid  merely  for  the  purpose  of  being  remitted  to 
Europe.  That  it  was  so  paid,  clearly  appears  from  that  part  of  the  agreement,  which 
provides,  that  if  the  bills  were  sent  back  unpaid  to  India,  the  amount  of  them  should 
be  paid  to  the  plaintiff  in  pagodas,  at  an  exchange  of  7s.  4(1.  for  each  pagoda,  and 
101.  [233]  per  cent,  interest ;  which  must  be  on  account  of  the  difference  of  exchange. 
When  the  plaintiff  could  not  procure  bills  on  the  East-India  Company,  he  bad  others 
on  a  private  house,  and  as  a  security  took  a  bond  from  the  defendant  with  two  other 
persons,  to  answer  the  value  of  them.  But  for  the  reasons  I  have  stated,  we  think 
that  value  must  be  calculated  from  the  times  when  the  bills  became  due ;  that  the 
verdict  must  therefore  be  reduced,  and  entered  for  the  lesser  sum. 


FowLDS  against  Mackintosh.     Monday,  May  25th,  1789. 

The  Court  will  not  discharge  an  attachment  against  the  sheriff  for  not  bringing  in  the 
body,  except  upon  payment  of  the  whole  debt  due  and  costs,  beyond  the  sum 
sworn  to  and  indorsed  on  the  writ  (a). 

The  defendant  being  arrested  on  a  capias  for  "501.  and  upwards,"  found  bail,  who 
joined  with  him  in  the  usual  bond  in  the  penalty  of  1001.  No  bail  above  being  put 
in,  an  attachment  was  granted  against  the  Sheriff  of  Middlesex,  for  not  bringing  in 
the  body  pursuant  to  a  rule  of  Court.  Upon  which  a  rule  was  obtained  to  shew 
cause  why  the  attachment  should  not  be  set  aside  on  the  payment  of  501.  19s.  together 
with  costs  ;  it  appearing  from  the  affidavit  of  the  sheriff's  officer,  that  he  had  tendered 
that  sum  and  the  costs  to  the  attorney  for  the  plaintiff  who  reftised  to  take  less  than 
681.  2s.  6d.  the  real  amount  of  the  debt. 

Against  the  rule  Marshall,  Serjt.,  shewed  cause.  The  question  is,  to  what  extent 
the  sheriff  is  answerable  for  not  bringing  in  the  body '  This  must  be  the  same  as 
that  to  which  bail  aie  answerable.  Before  the  stat.  23  Hen.  6,  c.  9,  the  sheriff  was 
not  bound  to  take  bail,  unless  the  party  sued  out  a  writ  of  main-prize.  He  might 
indeed  have  taken  bail,  but  he  was  obliged  at  his  peril  to  produce  the  body  at  the 
return  of  the  writ ;  otherwise  he  was  guilty  of  a  contempt,  for  which  he  was  amerced. 
Sirjce  that  statute,  the  sheriff  is  bound  to  let  the  party  to  bail,  if  good  bail  be  tendered  ; 
but  he  is  not  obliged  to  take  bad  bail,  and  is  therefore  still  required  to  have  the  body 
in  Court  at  the  return  of  the  writ,  as  at  common  law.  If  the  defendant  be  arrested 
and  admitted  to  bail,  the  plaintiff  has  his  option  either  to  have  an  assignment  of  the 
bail-bond,  or  if  he  dislikes  the  sureties  taken,  he  may  proceed  against  the  sheriff  to 
compel  him  to  bring  in  the  body  ;  or  rather,  to  put  in  and  justify  good  bail  to  the 
action,  which  is  equivalent  to  bringing  in  the  body.  If  the  plaintiff  accepts  an 
assignment  of  the  bail-bond,  he  admits  the  sufficiency  of  the  sureties,  and  waives  his 
remedy  against  [234]  the  sheriff.  If  the  plaintiff  chooses  to  proceed  against  the 
sheriff,  he  obtains  an  order  upon  him  to  return  the  writ,  who  may  then  either  refuse 
to  return  it,  or  return  noii  est  inventus,  or  cepi  corpus.  If  he  refuse  to  return  the 
writ,  the  Court  will  grant  an  attachment  against  him,  and  amerce  him  for  his 
disobedience.  If  he  return  non  est  inventus,  the  plaintiff  may  bring  an  action  against 
him  for  a  false  return,  and  recover  the  whole  debt.  If  he  return  cepi  corpus,  the 
writ  and  return  being  filed  of  record,  the  plaintiff  may  serve  him  with  a  rule  to  bring 

liquidated  damages,  see  Astley  v.  Weldon,  2  Bos.  &  Pul.  346.  Smith  v.  Dickenson, 
3  Bos.  &  Pul.  630.  Hairism  v.  Wright,  13  East,  343.  JVelbeam  v.  Ashtm,  1  Campb. 
N.  P.  C.  78.  Barton  v.  Glover,  Holt's  N.  P.  C.  43.  Baker  v.  JVebb,  Manning  N.  P. 
230.     Eeilly  v.  Jones,  1  Bingh.  302.] 

(a)  [Stevenson  v.  Cameron,  8  T.  R.  29.     S.  P.  Heppel  v.  King,  1  T.  R.  370.] 
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ill  the  body,  at  the  expiration  of  which,  if  jjood  bail  be  net  put  in  and  justifieil,  (wliieh 
is  equivKlent  to  blinking  in  the  body)  it  will  then  appear  that  ihe  slieiill  has  not  only 
disobeyed  the  writ,  but  also  the  order  of  the  Court;  and  accordingly  the  Cuurt  will 
attach  him,  and  amerce  him  at  their  discretion  for  bis  disobedience  of  the  writ  and 
contempt  of  the  Court.  But  in  such  case,  the  object  is  that  the  plaintiff  shall  be 
satisfied  ;  this  is  the  measure  of  the  punishment.  The  question  then  is,  what  ought 
to  be  deemed  a  sufficient  satisfaction  to  the  plaintiff?  It  seems,  that  the  sheriff  ought 
to  be  liable  to  the  same  extent  as  the  bail,  because  as  he  is  bound  to  take  good  and 
sufficient  bail,  he  is  answerable  for  their  insufficiency.  It  would  be  also  absurd  to 
say,  that  the  plaintiff  has  his  option  either  to  proceed  on  the  bail  bond  or  against  the 
sheriff",  if  the  latter  remedy  were  not  as  extensive  as  the  foimer.  But  it  has  lately 
been  decided  in  this  Cuuit  (Mitchell  v.  Gibbons,  ante,  76,  1  Barn.  74),  that  the  bail  are 
liable  to  the  full  extent  of  the  |)enalty  of  the  bail-bond,  to  satisfy  the  debt  really  owing 
to  the  plaintiff.  If  the  sheriff  had  done  his  duty,  good  bail  would  have  been  put  in 
and  jusiitied,  from  whom  the  plaintiff"  would  have  recovered  his  whole  debt  and  costs. 
But  the  sheriff  has  taken  upon  himself  to  compromise  the  plaintill's  cause,  and  say 
what  sum  he  ought  to  recover.  It  would  hold  out  a  great  temptation  to  peijury  if 
the  plaintiff'  were  to  lose  a  part  of  his  just  demand,  by  his  moderation  and  caution  in 
swearing  to  it.  If  the  sheriff'  has  taken  sutficient  bail  he  is  secure,  they  being  answer- 
able to  him:  if  they  be  insufficient,  he  ought  to  be  answerable  to  the  plaintiff  for 
their  insufHciency.  In  this  case,  the  sheriff's  officer  had  notice  how  much  was  really 
duo  ;  but  the  sheriff  was  liable  without  such  notice.  The  officer  adds  19s.  to  the  sum 
sworn  to,  in  order  to  satisfy  the  word  "upwards,"  but  he  bad  no  right  to  decide  how 
much  above  501.  was  due. 

[235]  Bond,  Serjt.,  on  the  part  of  the  sheriff,  said  that  there  was  no  authority 
decided  on  this  point,  which  was  new.  The  case  of  Miichell  v.  Gibbons  proves  only  to 
what  extent  bail  are  liable,  but  does  not  affect  the  sheriff.  In  this  case  the  sum 
sworn  to  had  been  tendered  with  the  costs,  which  ought  to  be  deemed  satisfactory. 
By  the  statute  12  Geo.  1,  c.  29,  the  sheriff  is  prohibited  from  taking  bail  for  more 
than  the  sum  sworn  to. 

Lord  Loughborough. — It  would  be  strange  if  the  sheriff  should  be  allowed  to 
put  himself  in  a  better  situation  than  the  bail.  The  case  of  Miichell  v.  Gibbons  was 
determined  on  consideration,  and  on  the  practice  established  for  a  length  of  time.  I 
do  not  see  how  the  situation  of  the  sheriff'  in  this  respect  is  to  be  distinguished  from 
that  of  the  bail. 

Gould,  J. — By  the  course  of  this  Court,  where  a  party  comes  himself,  and  enters 
into  a  recognizance  with  the  bail,  he  is  buund  in  double  the  sum,  and  each  of  the  bail 
in  the  single  ^uai ;  then  each  is  liable  to  the  full  extent  (a)' ;  and  the  same  rule  should 
prevail  in  bail-bonds  taken  to  the  sheriff. 
Heath,  J. — Of  the  same  opinion. 

VV^iLSON,  J. — The  sheriff  may  if  he  pleases  bring  in  the  body  ;  he  ought  to  put 
the  plaintiff  in  the  same  situation  as  if  good  bail  were  put  in  and  justified.  If  he  does 
not  return  the  writ,  and  is  attached  for  contempt,  he  shall  not  put  the  plaintiff  in  a 
worse  situation.     Nor  can  the  plaintiff  otherwise  recover  the  remainder  of  his  debt. 

The  Court  then  ordered,  that  the  rule  for  setting  aside  the  attachment  should  not 
be  discharged  except  on  payment  of  the  whole  debt  and  costs,  together  with  the 
costs  of  the  application. 


Clark  against  Norris  and  his  Wife.     Monday,  May  25th,  1789. 

Where  the  defendant  is  joined  with  his  wife  in  the  writ,  he  may  enter  an  appearance 
for  himself  only  ;  and  in  such  case  the  plaintiff  cannot  sign  judgment  for  want  of 
a  plea,  without  demanding  a  plea  (a)-. 

Both  the  defendants  being  joined  in  the  writ,  the  husband  entered  an  appearance 
for  himself  only.     The  plaintiff  afterwards  signed  judgment  for  want  of  a  plea,  with- 

(a)'  [Biil  to  the  action  are  liable  only  to  the  amount  of  the  sum  sworn  to  and 
costs,  Clarke  v.  Bradshaw,  1  East,  86.] 

(a)*  \_Rxissdl  v.  Buchanan  &  Ux.  6  Price,  139.] 
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out  making  a  demand  of  a  plea.  For  which  irregulaiity  Lawrence,  Serjt.,  moved  to 
set  aside  the  judgment. 

Marshall,  Serjt.,  contended  that  the  judgment  was  regular,  because  the  husband 
not  having  appeared  for  himself  and  his  wife,  as  required  by  the  notice  affixed  to  the 
process,  it  was  the  same  as  if  no  appearance  had  been  entered,  and  therefore  no 
demand  of  a  plea  was  necessary. 

[236]  But  the  Court  held  the  judgment  to  be  irregular,  and  therefore  made  the 
rule  absolute  to  set  it  aside. 


Byers,  Widow,  against  DOBEY.     Monday,  May  25tb,  1789. 

[Distinguished,  Fell  v.  Goslin,  1852,  7  Ex.  187.] 

A  contract  made  by  two  partners  to  pay  a  certain  sum  of  money  to  a  third  person 
equally  out  of  their  own  private  cash,  is  a  joint  contract,  and  they  must  be  jointly 
sued  upon  it  (a). 

Assumpsit  for  the  use  and  occupation  of  a  shop,  counting-house  and  chambers,  part 
of  a  messuage,  with  the  appurtenances,  &c.  quantum  meruit,  money  paid,  laid  out, 
and  expended,  money  lent  and  advanced,  money  had  and  received.     Damages  2001. 

Plea  in  abatement,  "That  the  promises,  &c.  if  any,  were  made  by  the  defendant 
and  one  George  Bethell  jointly,  and  not  by  the  defendant  only,"  &c. 

Replication,  that  they  were  made  by  the  defendant  only,  and  not  by  him  and  the 
said  George  jointly,  &o.  on  which  issue  was  joined,  and  a  verdict  found  for  the 
defendant. 

The  material  facts  of  the  case  were  these. 

By  articles  of  partnership  entered  into  in  1774,  betvfeen  David  Humphries  of  the 
one  part,  and  Richard  Byers  (husband  of  the  plaintiff),  John  Dobey  (the  defendant), 
and  George  Bethell  of  the  other  part ;  it  was  agreed  amongst  other  things  that  Byers, 
Dobey  and  Bethell,  should  carry  on  in  partnership  the  trade  of  a  hosier  for  14  years, 
and  purchase  the  stock  in  trade,  utensils  and  fixtures  of  Humphries  :  that  Humphries 
should  grant  to  Byers  a  lease  of  the  house,  &e.  where  the  business  was  carried  on  for 
21  years,  at  the  rent  of  501.  clear  of  all  taxes,  payable  quarterly,  by  and  out  of  the 
private  cash  of  Byers;  in  which  lease  a  room  should  be  reserved  for  the  use  of 
Humphries  during  his  life,  and  after  his  death  for  the  use  of  Byers;  that  the  business 
should  be  carried  on  by  Byers,  Dobey  and  Bethell,  in  the  shop  and  other  parts  of  the 
house,  as  it  had  before  been  done  by  Humphries :  that  Byers  and  his  family  should 
live  in  the  house  :  that  Byers  should,  during  the  partnership,  as  a  compensation  for 
the  use  of  the  shop  and  premises,  be  paid  equally  by  Dobey  and  Bethell  out  of  their 
own  private  cash  251.  yearly  by  quarterly  payments,  and  that  they  should  pay  Byers 
a  moiety  of  all  taxes  whatsoever,  for  or  on  account  of  such  house  and  premises  :  that 
if  either  of  the  partners  should  die  and  leave  a  widow,  she  should  if  she  chose,  be 
taken  into  the  partnership  for  the  remainder  of  the  term ;  that  if  Byers  should  leave 
a  widow,  and  she  should  continue  in  the  business  with  the  surviving  part-[237]  ners, 
then  she  should  hold  the  said  house  upon  the  same  terms  and  conditions  as  he  would 
have  holden  it,  if  he  had  been  living,  &c. 

Byers  died  in  1778,  his  widow  the  plaintiff,  continued  in  the  partnership  with 
the  defendant  and  Bethell,  till  the  expiration  of  it,  when  she  brought  this  action 
to  recover  121.  10s.  half  of  the  annual  rent  of  251.  (for  the  use  of  the  house,  &c. 
which  was  to  be  paid  equally  out  of  the  private  cash  of  the  defendant  and  Bethell, 
accorduig  to  the  articles),  together  with  the  rent  for  part  of  a  year  preceding  the 
expiiation  of  the  partnership,  and  half  of  one  moiety  of  the  taxes  as  the  defendant's 
share  under  the  articles. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  granted ; 

Bond,  Serjt.,  shewed  cause,  and  contended  the  words  "  to  be  paid  equally  "  made 
Dobay  and  Bithell  joint-tenants,  and  not  tenants  in  common.  This  construction 
would  be  put  on  the  like  words  in  a  deed  ;  and  if  words  of  grant  be  thus  construed, 
so  also  ought  words  of  render.     Although  in  wills  and  deeds  of  conveyance  under  the 

(a)  [See  Brand  v.  Boulcott,  3  B)s.  &  Pul.  235.     Osborne  v.  Harper,  5  East,  22C.] 
C.  P.  IV.— 5* 
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Statute  of  Uses,  these  words  would  make  a  tenancy  in  comraoii,  yet  in  iJeeda  at  common 
law,  they  make  a  joiiil-teiiaiicy.      1  Salk.  390,  Ward  v  Everard. 

Watson,  Serjt.,  for  the  plaintiff,  aigiitd  that  as  the  money  was  agreed  to  be  paid 
"out  of  the  private  cash  "  of  Dobey  ami  Bethel),  it  was  to  be  ])aid  by  them  separately, 
and  not  out  of  the  joint  stock.  There  could  be  no  joint  private  cash.  The  expression 
"to  be  paid  equally,"  could  only  mean  that  each  .should  pay  a  moiety  of  251.  and  the 
words  "  private  cash  "  shew  that  they  were  individually  answerable. 

Lord  LoucHBOROlKiH. — If  one  of  them  had  died,  would  Byers  have  been  intitled 
only  to  121.  10s.?  The  intere.sl  in  the  trade  would  have  survived,  yet  according  to 
the  argument  of  the  plaintiff,  though  that  interest  would  have  survived  to  the 
partnership,  Byers  would  have  been  reduced  to  121.  10s,  It  was  in  its  nature,  a  joint 
undertaking. 

Gould  and  Heath,  J. — Of  the  same  opinion. 

Wilson,  J. — The  words  private  cash  could  only  mean,  that  the  rent  should  not  bo 
paid  out  of  the  partnership  stock  :  but  the  contract  was  joint  between  Dobey  and 
Bethell  as  relating  to  a  third  person. 

Rule  discharged. 

[238]     Skutt  against  Woodward,  Executrix  of  Woodward.     Monday, 

May  25th,  1789. 

Where  in  a  plea  by  an  executor  of  a  former  judgment  recovered,  by  mistake  a  less 
sum  is  stated  than  the  judgment  was  really  for,  if  it  clearly  appear  that  a  greater 
sum  was  recovered,  the  Court  will  permit  the  defendant  to  amend  the  record,  by 
inserting  the  real  sum  in  the  plea,  though  the  application  be  not  made  for  such 
amendment  till  a  considerable  time  (ex.  gr.  near  three  years)  after  the  record  has 
been  made  up  :  and  they  will  in  such  case  allow  the  plaintiff  to  reply  per  fraudem. 

To  this  action  which  was  brought  in  Michaelmas  terra  1786,  for  money  had  and 
received  by  the  testator,  the  defendant  pleaded, 

1.  The  general  issue.  2.  Plena  administravit.  3.  That  one  Catharine  Simmons 
in  that  time  recovered  judgment  against  her  as  executrix  for  six  pounds,  and  plene 
administravit  except  50s.  which  were  not  sufficient  to  satisfy  that  judgment,  &c. 

Replication.  Issue  joined  on  the  1st  plea.  As  to  the  2d  and  last  pleas,  inasmuch 
as  the  plaintiff  cannot  deny  the  several  matters  therein  contained,  and  inasmuch  as 
the  defendant  hath  not  in  and  by  her  said  last  mentioned  pleas,  &c.  denied  the  action 
of  the  plaintiff,  &c.  the  said  plaintiff  prays  judgment  of  assets,  which  after  satisfying 
the  said  judgment,  shall  come  to  the  hands  of  the  defendants,  &c.  therefore  it  is 
considered,  &c.  But  because  it  is  unknown  what  damages,  &c.  and  because  it  is 
convenient  and  necessary,  that  there  should  be  but  one  taxation  of  damages  in  this 
behalf,  therefore  let  such  taxation  be  staid  until  the  trial  of  the  issue  above  joined 
between  the  parties  aforesaid,  &c.  Verdict  for  the  plaintiff,  721.  damages  and  40.3. 
costs,  and  251.  10s.  increased  costs,  which  damages  in  the  whole  amount  to  991.  lOs. 
Judgment  of  assets  quando  accideriiit,  after  satisfying  the  aforesaid  judgment  in  form 
aforesaid  recovered  ;  and  if  the  said  defendant  hath  not  so  much  in  her  hands  to  be 
administered,  the  aforesaid  403.  and  251.  10s.  amounting  together  to  the  sum  of 
271.  10s.  to  be  levied  of  the  proper  goods  and  chattels  of  the  said  defendant,  and  the 
said  defendant  in  mercy,  &c. 

In  this  term,  a  rule  was  obtained  to  shew  cause  why,  upon  payment  of  costs,  the 
defendant  should  not  have  leave  to  amend  the  record  by  inserting  in  the  3d  plea, 
"two  hundred  and  four  pounds"  instead  of  "six  pounds;"  affidavits  having  tieen 
previously  filed,  of  Catharine  Simmons,  the  defendant,  and  her  present  attorney, 
stating  that  the  former  judgment,  was  in  fact  for  1981.  15s.  and  61.  costs,  that  by 
mere  mistake  of  her  former  attorney,  the  sum  of  1981.  15s.  the  amount  of  the  damages 
recovered,  was  omitted  in  the  plea,  and  61.  alone  stated,  which  was  in  truth  only  the 
sura  at  which  the  costs  were  taxed  :  and  that  it  appeared  from  a  search  in  the  office, 
that  the  judgment  [239]  was  entered  in  the  docket  book  for  1981.  ISs.  by  confession. 
There  were  also  affidavits  on  the  part  of  the  plaintiff  tending  to  induce  a  suspicion 
that  the  judgraent  was  obtaineii  by  collusion. 

Adair,  Serjt,  now  shewed  cause,  urging  that  it  would  afford  a  dangerous  pre- 
cedent, if  at  this  distance  of  time  a  record  regularly  made  up,  without  any  error  on 
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the  face  of  it,  should  he  altered  :  such  a  proceeding,  he  said,  would  tend  to  shake  the 
credit  of  all  judgment  securities. 

The  Court  seemed  to  doubt  about  the  propriety  of  allowing  the  amendment 
l)roprjsed  ;  but  as  the  substantial  justice  of  the  case  was  in  favour  of  the  defendant, 
leave  was  given  to  her  to  amend  the  plea,  and  to  the  plaintiff'  to  reply  per  fraudem. 

On  these  terms  the  rule  was 

Made  absolute. 

Israel  against  Douglas  and  Another.     Monday,  May  25th,  1789. 

[Disapproved,  Taylor  v.  Higgins,  1802,  3  East,  171.     Questioned,  Wharton  v.  Walker, 
1825,  4  B.  &  C.  165 ;  Liversidge  v.  Broadbent,  1859,  4  H.  &  N.  614.] 

A.  being  indebted  to  B.  for  brokerage,  and  B.  indebted  to  C.  for  money  lent,  B.  gives 
an  order  to  A.  to  pay  C.  the  sum  due  from  A.  to  B.  as  a  security,  on  which  C. 
lends  B.  a  farther  sum  ;  and  the  order  is  accepted  by  A.  On  the  refusal  of  A.  to 
comply  with  the  order,  C.  may  maintain  an  action  for  money  had  and  received 
against  him  (o). 

The  material  facts  of  this  case  were  as  follow. 

The  defendants,  who  were  partners,  were  indebted  to  one  Delvalle,  a  broker,  in 
641.  9s.  for  brokerage,  and  Dtjlvalle  was  indebted  to  the  plaintiff  in  401.  on  a  promis- 
sory note.  Delvalle  afterwards  applied  to  the  plaintiff,  to  lend  him  a  further  [240] 
sum,  which  the  plaintiff  refused  to  advance  without  security  ;  whereupon  Delvalle 
gave  him  an  order  on  the  defendants,  for  the  sura  in  which  they  were  indebted  to 
him  (Delvalle)  for  brokerage.  This  order  was  sent  by  the  plaintiff  to  the  defendants, 
in  November  1787,  with  a  request  that  they  would  acknowledge  their  having  given 
him  credit  for  it.  The  defendant  Douglas  answered,  that  they  would  pay  the  money 
which  they  owed  to  Delvalle  to  no  other  person  but  the  plaintiff,  but  objected  to  the 
amount  of  the  sum  contained  in  the  order,  which  they  desired  to  have  rectified. 
Another  order  was  then  sent  to  them,  which  Douglas  again  objected  to  do,  promising 
at  the  same  time  to  pay  the  p'aintift'  what  they  really  owed  to  Delvalle,  and  request- 
ing an  order  to  pay  or  give  credit  to  the  plaintiff,  for  so  much  in  their  hands  as  was 
in  fact  due  to  Delvalle.  An  order  in  this  form  was  accordingly  sent  them,  which 
they  accepted  :  in  consequence  of  which,  the  plaintiff  advanced  701.  to  Delvalle;  who 
afterwards  becoming  a  bankrupt,  the  defendants  refused  to  pay  the  money  to  the 
plaintiff  according  [240]  to  the  order.  On  which  refusal  this  action  was  brought. 
The  declaration  contained  four  counts.  1.  Money  had  and  received.  2.  Money 
paid,  e^c.  3.  Money  lent,  &c.  4.  An  account  stated.  Verdict  for  the  plaintiff; 
which  on  a  former  day  Lawrence,  Serjt.,  contended,  was  not  supported  by  evidence 
under  the  form  of  action  which  the  plaintiff  had  chosen,  and  therefore  obtained  a  rule 
to  shew  cause  why  it  should  not  be  set  aside,  and  a  new  trial  granted. 

(a)  [The  authority  of  this  case  though  recognized  by  Lord  Ellenborough,  in 
Williams  v.  Everett,  14  East,  587,  note,  was  doubted  by  Lawrence,  J.,  in  Taylur  v. 
Higgins,  3  East,  171,  and  it  can  now  only  be  considered  law  with  certain  qualifications. 
Where  A.  is  indebted  to  B.,  and  B.  to  C.  in  the  same  sum,  and  it  is  agreed  amongst 
all  the  parties  that  A.  shall  pay  C,  C.  cannot  sue  A.  unless  by  the  agreement  he 
relinquishes  his  action  against  B,  for  should  he  still  retain  his  right  of  suing  B.  there 
would  be  no  consideration  for  A.'s  promise  to  pay  him  (C.,)  since  there  would  be  no 
loss  to  the  plaintiff,  or  benefit  to  the  defendant.  See  Cuxoii  v.  Ghadley,  3  B.  &  C.  591. 
Warton  v.  Walker,  4  B.  &.  C.  163,  which  appear  to  qualify  Wilson  v.  Coupland, 
5  B.  &  A.  228.  It  seems  also  that  unless  the  demand  of  B.  upon  A.,  was  for  money 
had  and  received,  C.  cannot  recover  ai;ainst  A.  in  that  form  of  action,  nor  upon  an 
account  stated,  for  the  account  stated  would  not  appear  to  be  of  money  due  and  owing 
to  C,  ibid.  It  seems  that  the  declaration  in  such  a  case  should  be  special  ;  but  where 
money  is  paid  into  the  hands  of  the  defendant  with  a  special  direction  to  pay  it  to  the 
use  of  a  third  person,  it  is  properly  recoverable  under  the  count  for  money  had  and 
received  to  the  use  of  such  third  person.     De  Bernalis  v.  Fuller,  14  East,  590,  (n). 

2  Campb.  N.  P.  C.  426.  Baker  v.  Birch,  3  Campb.  N.  P.  C.  107.  Upon  the  points  of 
the  principal  ca?e,  see  also  Surtees  v.  Hubbard,  4  E=ip.  N.  P.  C.  204.     Tatlock  v.  Harris 

3  T.  K.  180.] 
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On  this  (lay,  Mr.  Justice  Heath,  who  tried  the  cause,  stated  the  evidence,  to  the 
saoie  etJ'tct  as  above,  and  cited  I  he  case  of  Fenner  v.  Mears,  Hil,  19  Geo.  3,  G.  B. 
2  Blac.  1269. 

Adair,  Surjt.,  shewed  cause,  arguing  that  iis  substantial  justice  had  been  done,  the 
Court  would  not  set  aside  the  verdict,  and  favour  an  objection  drawn  from  the  stiictness 
suinnii  juiis.  The  case  of  Fenner  v.  Mears  must  decide  the  present;  there  is  no  difference 
between  them,  except  that  in  one  the  money  was  secured  by  bond,  in  the  other  it  was 
a  book-debt.  That  was  an  action  for  money  had  and  received.  But  clearly  the 
verdict  may  be  supporttd  on  the  count  on  the  insimul  computassent.  The  evidence 
proved,  that  the  defendants  agreed  to  pay  the  balance  of  the  account  to  the  plaint itf, 
the  only  doubt  was,  as  to  the  quantum  of  the  sum.  They  were  indebted  to  l)elvall6, 
and  piomised  to  pay  the  debt  to  Israel.  This  promise  was  made  on  a  good  con- 
sideration. 

(Heath,  J.,  here  mentioned  the  case  of  Mouldsdale  v.  Birchall,  2  Blac.  820,  and 
observed  that  the  question  there  was,  whether  an  uncertain  chose  in  action  could  be 
assigned,  not  whether  the  consideration  was  a  good  one.) 

But  whatever  might  be  the  effect  of  the  assignment  of  Delvalle's  debt  to  Israel, 
yet  the  defendants  had  made  themselves  liable  by  an  express  promise,  in  consideration 
of  money  advanced  by  Israel.  The  case  therefore  stoo  i  clear  of  the  original  efl'ecl  of 
an  assignment  of  a  chose  in  action.  They  undertake  to  \)a.y  the  amount  of  unliquidated 
damages;  they  consent  to  account  with  the  plaintifi  instead  of  Delvalle,  the  count 
therefore  on  the  insimul  computassent  was  strictly  supported  by  evidence.  There 
was  also  evidence  of  money  paid  to  the  use  of  the  defendants.  Israel  actually 
advanceil  money  to  Delvalle,  for  which  the  debt  owing  by  the  defendants  was 
assigned  to  him  :  they  were  therefore  discharged,  as  far  as  Delvalle  was  concerned. 

Lawrence,  Serjt.,  on  behalf  of  the  defendants  contended,  that  as  the  original  debt 
to  Delvalle  was  for  brokerage,  he  ought  to  [241]  have  brought  the  action  for  work 
and  laljour,  and  not  for  money  had  and  received.  If  so,  Israel  could  not  maintain 
any  action  which  Delvalle  himself  could  not.  In  the  case  of  Fenner  v.  Mears,  Cox 
had  actually  paid  money  to  Mears,  there  was  therefore  good  evidence  of  money  had 
and  received  by  him.  Here  there  was  no  money  paid  by  the  original  parlies;  the 
contract  between  thera  was  for  work  and  labour :  if  Delvalle  had  ever  paid  money 
to  the  defendants,  it  would  be  a  different  case.  As  to  the  count  on  the  insimul  com- 
putassent, the  form  of  that  count  is  "that  the  defendants  accounted  with  the  plaintiff 
of  money  "before  that  time  due  and  owing  from  them  to  the  plaintiff,"  but  in  this 
case,  there  was  no  money  due  and  owing  from  them  to  the  plaintiff;  it  was  owing  to 
another  person,  namely  to  Delvalli\  As  to  any  objection  which  may  be  made,  on 
account  of  Delvalle'  having  become  a  bankrupt,  to  his  bringing  the  action;  the  ease  of 
Winch  v.  Keeky,  1  Term  Kep.  B.  R.  619,  is  an  authority  to  shew,  that  he  might  have 
brought  it,  and  if  the  bankruptcy  had  been  pleaded,  he  might  have  replied  that 
before  the  bankruptcy  the  debt  was  assigned,  and  that  he  brought  the  action  on  behalf 
of  the  assignee. 

Lord  Loughborough. — The  point  made  at  the  trial  was,  that  the  plaintiff  had 
misconceived  his  action.  Now  where  a  party  has  not  the  substantial  justice  of  the 
case  on  his  side,  the  Court  will  not  favour  any  action  which  he  may  bring.  But 
where  justice  is  clearly  with  him,  they  will,  if  possible,  allow  him  to  maintairr  the 
action  he  has  brought ;  because  the  only  effect  of  a  refusal  would  bo  to  make  him 
adopt  another  form  of  action.  In  the  present  case  it  is  admitted  that  the  plaintiff 
has  the  law  with  him  in  some  action.  But  it  has  been  argued  that  Delvalle  ought 
to  have  brought  the  action.  Yet  I  cannot  conceive  why  that  should  prevent  the 
plaintiff  from  having  his  remedy.  It  was  also  said,  that  Delvalle's  action  should  have 
been  for  work  and  labour.  But  to  admit  this,  we  must  strain  a  point,  and  suppose 
that  Delvalle  had  really  performed  work  and  labour  for  the  defendants.  For  in 
general,  the  demaird  which  a  broker  has  upon  his  employer,  is  for  the  difference  of 
money  on  account  between  them  for  premiums,  &c.  ;  so  that  if  he  were  to  rest  solely 
on  a  count  in  his  declaration  for  work  and  labour,  without  the  common  money  counts, 
he  would  be  in  danger  of  a  nonsuit.  It  was  farther  contended,  that  the  money  was 
in  point  of  fact  owing  by  the  defendants  to  Delvalle,  that  their  undertaking  was  to 
him,  that  iir  reality  no  money  was  had  or  [242]  received  by  thera  to  the  use  of  the 
plaintiff.  But  Delvalle  had  paid  for  premiums  on  account  of  the  defendants,  which 
created  a  debt  from  them,  and  whicli  be  might  have  set  off  against  any  similar  demand 
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of  theirs  against  him.  This  debt  is,  with  the  consent  of  the  parties,  assigned  to  the 
plaintiff.  Douglas  has  due  notice  of  it,  and  assents;  by  which  assent  he  becomes 
with  his  partner,  liable  to  the  plaintiff.  He  makes  no  objection  to  an  order  from 
Delvallt-  to  pay  his  money  to  the  plaintiff,  but  only  to  the  amount  of  the  sum  to  be 
paid.  He  insists  that  the  whole  demanded  by  Delvalle  was  not  due,  and  therefore 
requires  a  looser  order,  on  the  faith  that  he  would  pay  the  balance :  on  bis  failure  to 
pay,  his  promise  attached,  so  as  to  make  the  defendants  liable  to  an  action. 

Then  the  question  is,  whether,  when  Israel  brings  an  action  in  his  own  name 
against  the  defendants,  this  shall  not  be  considered  as  money  had  and  received  by 
them  to  his  use?  Now,  when  Douglas  had  admitted  the  money  to  be  due,  he  was 
that  moment  estopped,  as  it  were,  from  saying  that  it  was  not  due.  I  also  think  the 
action  might  be  maintained  on  the  account  stated.  Delvalle  gives  an  order  to  pay  to 
the  plaintiff  a  liquidated  balance:  the  only  dispute  is  concerning  the  amount  of  that 
balance.  Douglas  says  "I  will  pay  you  according  to  the  sum  which  shall  appear  to 
be  due."  He  is  here  again  estopped  from  denying  the  effect  of  his  promise.  I  am 
therefore  of  opinion  that  the  verdict  is  right,  and  ought  not  to  be  set  aside. 

Gould,  J. — This  case  is  like  that  of  a  man  having  money  due  to  me  in  his  hands, 
which  I  order  him  to  pay  to  another.  Now  if  I  pay  money  to  you  for  another 
person,  it  is  money  had  and  received  by  you  to  his  use(n).  But  where  is  the  real 
and  substantial  difference,  whether  I  in  fact  pay  money  to  you  for  a  third  person,  or 
whether  I  give  you  an  order  to  pay  so  much  money,  to  which  you  expressly  assent? 
In  reason  and  sound  law,  it  is  money  had  and  received  to  the  use  of  such  third 
person.  If  my  debtor  tenders  me  money,  which  I  give  back  to  him,  and  tell  him  to 
pay  to  another,  he  then  in  point  of  fact  receives  money  to  the  use  of  the  other.  But 
is  there  any  real  difference  between  such  a  case  and  the  present]  As  to  the  account 
stated,  I  tliiiik  that  count  also,  all  the  circumstances  considered,  comes  within  the 
fair  compass  of  the  case  ;  but  I  have  not  the  least  doubt  as  to  the  count  for  money 
had  and  received. 

He.'ITH,  J. — I  think,  in  mercantile  transactions  of  this  sort,  such  an  undertaking 
may  be  construed  to  make  a  man  liable  for  money  had  and  received. 

[243]  Wilson,  J. — It  is  highly  necessary  that  the  forms  of  actions  should  be 
kept  distinct.  Courts  of  Justice  have,  in  my  opinion,  already  gone  quite  far  enough 
in  extending  the  favourite  count  for  money  had  and  received.  But  I  know  of  no 
case  where  they  have  gone  so  far  as  to  allow  that  count  to  be  maintained  where  no 
money  has  in  fact  been  received  by  the  defendant.  Here  it  by  no  means  appears 
that  money  was  had  or  received  by  the  defendants.  I  am  also  of  opinion  that  this 
demand  between  the  parties  being  for  brokerage  was,  from  the  nature  of  it,  the 
subject  of  an  action  for  work  and  labour.  Now,  though  it  be  tiue,  that  where  a  man 
is  my  debtor  he  holds  my  money,  yet  I  cannot  accede  to  this  as  a  general  proposition, 
that  whenever  a  man  is  my  debtor  I  am  entitled  to  bring  an  action  against  him  for 
money  had  and  received.  A  tailor  might,  according  to  this  rule,  bring  an  action  for 
money  had  and  received  against  a  man  who  had  not  paid  him  for  a  suit  of  clothes. 
For  my  idea  is  that  where  no  money  has  been  actually  had  and  received,  no  action  for 
money  had  and  received  can  be  supported.  In  the  case  of  Fenner  v.  Mears,  money 
was  in  fact  received  by  the  defendant ;  there  the  action  might  clearly  be  main- 
tained. So  here  it  would  have  been  proper  if  it  could  be  shewn  that  money  was 
received  by  Douglas  to  the  use  of  Delvalle. 

I  thought  it  necessary  to  say  thus  much  because  my  brother  Gould,  whose  opinion 
I  very  highly  respect,  and  whose  very  dictum  would  at  all  times  make  me  doubtful  of 
my  own  judgment,  has  expressed  his  sentiments  decidedly  in  favour  of  this  count  for 
money  had  and  received.  I  do  not  indeed  mean  to  say  positively  that  the  action 
will  not  lie,  particularly  as  I  agree  in  opinion  with  the  rest  of  the  Court  as  to  the 
count  on  the  insimul  computassent ;  but  I  very  much  doubt  the  position,  which  has 
been  so  strongly  laid  down,  that  the  acknowledgment  of  the  defendant  Douglas,  of  the 
money  being  due  to  Delvallfe,  was  evidence  of  money  actually  had  and  received  by 
him  ;  for  I  am  not  inclined  to  favour  an  implication  which  is  contrary  to  fact. 

Rule  discharged. 

End  of  Easter  term. 

(a)  [Vide  ante,  p.  239,  note.  See  also  G-mnt  v.  Austen,  3  Price,  58.  R.  v.  Hunter, 
i  Price,  258.]    ■ 
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[244]    Cases  Argued  and  Determined  in  the  Court  ok  Common  Pleas,  in 
Trinity  Term,  in  the  Twenty-Ninth  Year  of  the  IlEiciN  of  GEORfiE  III. 

Collins  and  Another  against  Morgan  and  Another. 
Saturday,  June  13tb,  1789. 

Where  in  an  action  against  officers  of  the  Excise  for  seizing  goods  they  do  not  tender 
amends  before  action  brought,  but  pay  money  into  Court,  and  afterwards  gain  a 
verdict  (the  jury  finding  that  the  sura  paid  iti  was  sufficient)  they  are  entitled  oidy 
to  single  costs  under  the  stat.  2.3  Geo.  3,  c.  70,  s.  31.  Q.  Whether  they  are  entitled 
to  treble  costs  under  the  34tb  section  of  that  statute,  if  they  tender  amends'? 

In  Michaelm:is  terra  last  an  action  of  trespass  was  brought  against  the  defendants, 
as  officers  of  the  Excise,  for  seizing  a  quantity  of  tea  and  other  goods  not  exciseable,  of 
the  plaintiff;  previous  to  which,  a  month's  notice  had  been  given  them  pursuant  to 
the  statute  23  Geo.  3,  c.  70,  s.  30.  They  made  no  tender  of  amend.s  before  the  action 
was  brought,  but  pleaded  the  general  issue,  and  paid  161.  into  Court  as  allowed  by  the 
33d  section  of  the  statute.  Mr.  Baron  Perryn,  who  tried  the  cause  at  the  last  assises 
at  Reading,  left  it  to  the  jury  to  consider  whether  this  sum  was  sufficient  for  the 
damages  of  the  plaintiff,  and  if  so,  they  should  find  a  verdict  for  the  defendants  ;  which 
they  accordingly  did. 

On  taxing  costs,  the  prothonotary  allowed  treble  costs  to  the  defendants,  hut  did 
not  sign  the  allocatur,  leaving  it  to  the  plaintiffs  to  apply  to  the  Court  if  they 
thought  proper  for  a  rule  on  him  to  review  his  taxation. 

A  rule  was  accordingly  granted  in  the  last  term  to  shew  cause  why  the  taxation 
should  not  be  reviewed  by  one  of  the  prothonotaries,  and  why  the  costs  should  not  be 
considered  and  taxed  as  single  instead  of  treble. 

Against  this  rule  Runnington,  Serjt.,  now  shewed  cau9e  ;  he  contended  that  by  the 
34th  section  of  the  stat.  23  Geo.  3,  c.  70,  [245]  the  defendants  were  entitled  to  treble 
costs.     The  only  doubt  was  on  the  33d  section,  but  that  was  explained  by  the  34th. 

Cockell,  Serjt.,  for  the  plaintiff,  argued  that  by  the  33d  section,  where  the  defen- 
dants had  neglected  to  tender  amends  before  action  brought,  they  were  enabled  to 
pay  money  into  Court  at  any  time  before  issue  joined,  whereupon  such  proceedings, 
orders  and  judgments  should  be  bad  and  made  in  and  by  such  Court  as  in  other 
actions  where  the  defendant  is  allowed  to  pay  money  into  Court.  Here  the  defen- 
dants had  not  tendered  amends  before  action  brought.  They  were  therefore  to  be 
considered  as  any  other  defendants  who  had  paid  money  into  C  lurt,  and  the  remedy 
was  not  to  be  enlarged  beyond  the  case. 

The  Court  said  that  it  seemed,  on  the  true  constructioii  of  the  statute,  that  where 
the  Excise  officers  were  originally  in  the  wrong  (as  was  admitted  here  by  paying  money 
into  court),  uidess  they  tendered  amends  in  time,  namely,  before  action  brought, 
they  were  not  entitled  to  treble  costs  ;  and  as  there  was  no  tender  of  amends  in  this 
case,  they  ought  not  to  have  more  than  single  costs. 

But  the  Court  also  said  that  though  at  all  events  the  officers  of  the  Excise  had 
no  right  to  treble  costs  under  this  statute  without  having  tendered  amends,  yet 
whether  the  tender  of  amends  could  give  them  that  right,  was  a  question  not  involved 
in  the  present  decision,  and  which  it  would  be  time  enough  to  determine  when  it 
actually  arose. 

Rule  absolute  without  costs. 


HoBSON  and  Another  against  Campbell.     Saturday,  June  13th,  1789. 

[Referred  to,  Vinall  v.  De  Pass,  [1892]  A.  C.  93.] 

A  bond  was  given  conditioned  for  the  payment  of  bills  of  exchange  drawn  in  England, 
on  A.  in  the  East  Indies,  in  case  such  bills  should  be  returned  to  England,  protested 
for  non-payment.  The  affidavit  to  hold  the  obligor  to  bail,  after  stating  "  that  he 
was  indebted  to  the  deponent  in  a  certain  sum,"  stated  also  the  condition  of  the 
bond,  and  "that  the  said  bills  were  not  paid  to  his  knowledge  or  belief,  in  India  or 
elsewhere,  but  that  they  were  protested  for  non-acceptance  in  India,  and  were  still 
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unpaid."  It  was  no  objection  to  this  affidavit,  that  it  was  stated  that  the  bills  were 
unpaid  to  the  knowledge  or  belief  of  the  plaintiff.  But  it  was  bad,  because  it  intro- 
duced a  new  terra  not  mentioned  in  the  condition  of  the  bond  ([vide  post,  vol.  ii. 
p.  163]).  But  to  remedy  this  the  plaintiff  might  have  filed  a  supplemental  affidavit 
([ante,  p.  10,  note]). 

On  a  motion  of  Hooke,  Serjt.,  a  rule  was  granted  in  the  last  term,  to  shew  cause 
why  a  common  appearance  should  not  be  entered  for  the  defendant,  and  the  bail-bond 
given  up  to  be  cancelled.  The  ground  of  the  motion  was  the  insufficiency  of  the 
affidavit  to  hold  to  bail  ;  which  stated 

That  "  Alexander  Campbell  was  indebted  to  the  deponent,  Hobson,  and  to  Andrew 
French,  in  the  sum  of  17,6001.  and  upwards,  for  principal  and  interest  upon  three 
several  bonds  [246]  or  writings  obligatory,  under  the  respective  hands  and  seals  of 
Sir  James  Cockburii,  Bart.  Henry  Douglas,  Esq.  Lauchlan  Maclean,  and  the  said 
Alexander  Campbell ;  the  first  of  which  said  bonds  bears  date  the  17th  day  of  July 
1776,  and  in  the  penal  sum  of  12,1041  the  second,  the  23d  of  September  1776,  in  the 
penal  sum  of  61041.  and  the  third,  the  23d  of  September  1776,  iu  the  penal  sum 
of  60001. 

"That at  the  foot  of  the  said  bond,  dated  the  17th  of  July,  1776,  is  the  following 
condition,  or  to  the  effect  thereof. 

"Whereas  the  above  bounden  Sir  James  Cockburn  hath  delivered  to  the  above 
named  Andrew  French  and  Daniel  Hobson,  for  value  received,  a  certain  set  of  bills  of 
exchange,  four  iu  the  set,  bearing  even  date  herewith,  drawn  by  the  said  Sir  James 
Cockburn  on  Lieutenant  Colonel  Cockburn,  in  Bombay,  in  the  East  Indies,  for 
12,1041.  and  one  third  star  pagodas,  payable  at  60  days  sight,  to  the  order  of  the  said 
Douglas  and  Cockburn,  and  by  them  indorsed,  as  also  by  the  said  Lauchlan  Maclean, 
Alexander  Campbell,  a  true  copy  of  which  said  set  of  bills  of  exchange  is  hereunder 
written. 

"The  condition  of  the  above  written  obligation  is  such,  that  if  the  said  set  of  bills 
of  exchange,  or  any  of  them,  shall  be  duly  paid  at  Bombay  aforesaid,  according  to  the 
true  meaning  thereof,  or  if  the  said  set  of  bills  of  exchange  or  any  of  them  shall  be 
returned  and  come  back  to  England,  duly  protested  for  want  of  payment,  (no  one  of 
them  having  been  acquitted  as  aforesaid,)  and  the  said  Sir  James  Cockburn,  Henry 
Douglas,  Lauchlan  Maclean,  and  Alexander  Campbell,  any  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  shall  and  do  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  Andrew  French  and  Daniel  Hobson,  their  executors, 
administrators  or  assigns,  within  30  days  next  after  any  of  the  said  set  of  bills  of 
exchange  returned  with  protest  duly  made  for  want  of  payment  thereof,  (no  one  of 
them  having  been  acquitted  as  aforesaid,)  shall  be  produced,  or  legal  notice  thereof 
given  to  the  said  Sir  James  Cockburn,  Henry  Douglas,  Laughlan  Maclean,  and 
Alexander  Campbell,  or  any  of  them,  their,  any  or  either  of  their  heirs,  executors,  or 
administrators,  the  full  amount  of  such  bills  of  exchange  as  shall  be  so  returned,  at 
and  after  the  rate  of  10s.  sterling  per  pagoda ;  then  the  above  written  obligation  to  be 
void,  else  to  be  and  remain  in  full  force  and  virtue." 

The  conditions  annexed  to  the  other  bonds  were  to  the  same  effect. 

[247]  The  deponent  then  proceeds  to  state, 

"That  none  of  the  said  bills  of  exchange  were  to  his  knowledge  or  belief  paid, 
either  at  Fort  St.  George,  Bombay,  or  elsewhere  in  India,  iu  the  conditions  of  the  said 
respective  bonds  named,  but  that  such  bills  were  respectively  protested  in  India  for 
non  acceptance,  and  that  the  same  are  now  unpaid,  &c." 

In  the  last  term,  Adair,  Le  Blanc,  and  Lawrence,  Serjts.,  shewed  cause,  contend- 
ing that  on  the  face  of  the  affidavit  which  was  sufficiently  certain  there  was  no  ground 
for  the  application.  The  deponent  swears  positively  in  the  beginning  of  the  affidavit, 
that  the  defendant  is  indebted  to  hira  and  the  other  plaintiff  in  a  sura  certain,  on 
three  bonds  which  made  the  cause  of  action.  This  is  a  substantive  independent 
sentence,  and  if  it  stood  by  itself  would  be  clearly  sufficient.  The  affida\'it  then  goes 
on  to  state  how  the  cause  of  action  arose  ;  but  as  this  was  not  necessary,  it  was 
surplusage,  and  surplusage  shall  not  vitiate. 

This  case  differs  from  that  of  the  cause  of  action  being  insufficiently  stated,  as  in 
the  case  of  Mackenzie  v.  Mackenzie  (1  Term  R-sp  B.  R.  716),  Where  the  cause  of 
action  is  a  bond,  it  is  not  necessary  to  look  to  the  condition,  in  making  an  affidavit 
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to  hold  to  bail.  If  it  were  a  single  bond,  it  must  necessarily  be  sufficient  to  hold  to 
bail.  The  condition  can  only  be  taken  advantage  of  by  oyer  and  pleading.  The 
plaintiff  was  not  obliged  to  set  it  out.  But  it  even  appears  from  the  condition  as 
stated,  that  the  bonds  were  given  for  value  received.  The  defendant  also,  by  the 
practice  of  this  Court  mii<ht  have  filed  a  cross  affidavit,  and  shewn  the  insufficiency  of 
that  made  by  the  plaintiff.  The  only  do\ibt  which  can  be  reasonably  entertained,  as 
to  the  pnsitiveness  of  this  affidavit  is,  that  it  states  that  none  of  the  bills  of  exchange 
were  paid  to  the  "knowledge  or  belief"  of  the  plaintiff.  But  on  many  occasions,  the 
belief  of  the  party  is  sufficient.     4  Burr.  1992. 

Then  the  material  question  is,  whether  non-acceptance  be  not  equivalent  to  non- 
payment, so  at  least  as  to  give  the  plaintiff  a  right  to  recover.  But  it  has  been 
decided  in  the  King's  Bench  (Dougl.  5-5,  last  edition,  Buller  N.  P.  269),  that  non- 
acceptance  gives  a  right  of  action  against  the  drawer  of  a  bill  without  waiting  for  the 
day  of  payment. 

Rooke  and  Bond,  Serjts.,  contr4.  An  affidavit  to  hold  to  bail  is  insufficient,  if  it  be 
conceived  in  terms  of  reference.  2  Stra.  11.57. — 1  Terra  R"p.  B.  R.  716.  Here  the 
conditions  of  the  several  bonds  were  referred  to,  and  yet  the  deponent  does  not  after- 
wards shew  that  those  conditions  were  not  com  [248]-plied  with.  By  the  conditions, 
the  bills  were  to  be  returned  protested  for  non-payment,  but  the  affidavit  states  only 
that  they  were  protested  in  India  for  non-acceptance,  and  are  now  unpaid  ;  and  this 
but  on  the  knowledge  or  belief  of  the  plaintiff.  But  in  2  Stra.  1226,  "belief"  was 
holden  not  sufficient.  In  transactions  of  this  kitid  in  India,  where  bills  are  drawn 
payable  a  great  length  of  time  after  sight,  effects  are  frequently  sent  to  the  hands  of 
the  drawee  durir)g  that  time.  The  bonds  were  therefore  designed  to  guaid  against 
the  iion-piyment  of  the  bills,  and  not  merely  their  non-acceptance.  The  conditions 
accordingly  were  that  they  should  be  returned  protested  for  non-payment.  There  are 
no  merits  therefore  disclosed  on  the  affidavits.  Neither  is  there  at  the  conclusion  a 
positive  allegation  of  a  debt  being  owing.  It  is  stated  that  to  the  knowledge  or  belief 
of  the  deponent  the  bills  were  not  paid  :  but  this  might  be  true,  and  still  no  debt 
arise,  as  lihe  laches  of  the  holder  might  discharge  the  drawee  after  a  cartain  period. 
Though  the  former  part  of  the  affidavit  were  sufficiently  positive  if  it  were  unconnected 
with  the  latter ;  yet  by  being  so  connected,  it  becomes  uncertain  and  defective.  A 
general  affidavit  of  debt,  referring  to  special  causes  of  the  debt,  which  are  insufficient, 
is  vitiated  by  such  reference.  So  where  a  man  says  to  another  "you  are  a  thief,"  for 
you  have  stolen  such  a  thing  (Cro.  Jac.  114.  Buller's  N.  P.  5),  the  stealing  of  which 
is  not  a  felony,  the  words  are  not  actionable,  because  the  reason  is  given  for  calling 
the  person  a  thief,  but  which  is  not  sufficient  to  support  the  allegation.  The  Act  of 
Parliament  which  requires  the  cause  of  action  to  be  e.xplicitly  stated,  was  made  for  the 
protection  of  the  liberty  of  the  subject,  and  is  strictly  to  be  observed. 

Cur.  ad\'is.  vult. 

On  a  subsequent  day  in  the  last  term,  Lord  Loughborough  said,  that  the  Court 
felt  no  difficulty  in  declaring  their  opinion  on  one  part  of  the  ease,  namely,  that  the 
affidavit  was  sufficiently  positive  as  far  as  it  stated  the  knowledge  or  belief  of  the 
deponent  that  the  bills  were  unpaid  ;  there  being  authorities  enough  to  prove  that  a 
more  positive  statement  was  not  required,  where,  from  the  nature  of  the  question,  the 
party  could  only  have  a  ground  of  belief,  and  could  not  make  a  direct  assertion.  But 
here  the  conditions  of  the  bonds  being  set  out,  it  appeared  that  the  affidavit  introduced 
another  term  into  them,  namel}',  that  of  the  bills  being  returned  protested  for  non- 
acceptance,  which  was  material,  and  rendered  the  affidavit  [249]  bad.  But  his 
Lordship  said,  that  the  plaintiffs  might  be  permitted  to  file  a  supplemental  affidavit,  if 
they  chose  it,  according  to  the  practice  of  this  Court. 

On  this  day  the  counsel  for  the  defendant  stated  that  the  plaintifi'a  had  been 
apprized  of  the  opinion  of  the  Court,  delivered  as  above,  but  that  they  had  no  intention 
to  file  a  supplemental  affidavit.     Therefore 

The  rule  was  made  absolute. 

M'QuiLLiN  against  Cox.    Friday,  June  19th,  1789. 

In  an  action  of  debt  on  simple  contract,  the  declaration  is  good  though  it  specify  by 
the  several  counts  a  less  sum  than  apiears  to  be  demanded  by  the  reciul  of  the 
writ,  and  yet  assigns  as  a  breach  the  non-payment  of  the  sum  demanded  in  the  writ. 
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In  such  an  action,  the  plaintiff  may  prove  and   recover  a  less  sum  than  is  stated 
to  be  due  (a). 

This  was  an  action  of  debt  on  simple  contract.  The  declaration,  after  reciting  that 
the  defendant  was  sumraoiieil  to  answer  the  plaintiff  in  a  plea  that  he  render  to  him 
5001.,  &c.,  contained  five  counts.  1st.  That  the  defendant  was  indebted  to  the  plaintiff 
in  1001.  for  goods  sold  and  delivered.  2il.  1001.  on  a  quantum  meruit.  3d.  1001.  on 
a  miituatus.  4th.  501.  for  money  had  and  received.  5th.  1001.  on  an  account  stated. 
Each  count  ended  in  the  usual  form,  with  stating,  "  that  an  action  had  accrued,  to 
demand  and  have  the  said  last  mentioned  sum  of  money,  part  and  parcel  nf  the  said 
sum  of  5001.  above  demanded."  The  breach  was  assigned  in  the  following  words 
'•yet  the  said  James  (although  often  requested,  &e.)  hath  not  as  yet  rendered  the  said 
sum  of  5001.  above  demanded,  or  any  part  thereof  to  the  said  John,  but  to  render  the 
same  or  any  part  thereof  to  the  said  John,  hath  hitherto  wholly  refused,  &c." 
damages  201. 

Special  demurrer,  "for  that  the  said  John  by  his  declaration  hath  demanded  of 
the  said  James,  to  render  to  bim  the  said  John,  5001.,  and  yet  the  several  sums  of 
money,  claimed  to  be  due  and  owing  to  the  saivl  John  by  the  said  James,  upon  the 
several  counts  of  the  said  declaration,  do  not  amount  in  the  whole  to  5001.  so  demanded 
by  the  said  declaration,  but  only  to  the  sum  of  4501.,  and  for  that  it  does  not  appear, 
from  or  by  the  said  declaration,  that  the  said  John  hath  any  pretence  or  ground  in 
law,  whereby  to  demand  the  said  sum  uf  5001.  &c." 

Bond,  Serjt.,  in  support  of  the  demurrer.  The  action  of  debt  was  originally  brought 
on  simple  contracts,  but  gradually  gave  way  to  assumpsit,  partly  because  the  defen- 
dant might  wage  his  law,  and  partly  because  it  was  necessary  that  the  specific  sum 
demanded  should  be  recovered.  But  the  nature  of  the  action  remains  the  same,  and 
the  plaintiff  must  state  in  [250]  his  count  the  same  sura  as  wa.?  demanded  by  the  writ, 
or  shew  some  act  done  by  which  the  whole  is  not  due,  as  demanded.  In  the  present 
case  there  appeared,  on  the  face  of  the  declaration,  to  be  501.  short  of  the  original 
demand,  and  which  was  unaccoutited  for.  Even  supposing  that  the  plaintiff  may 
recover  a  verdict  for  a  less  sum  than  he  demands,  yet  this  question  arises  on  a  special 
demurrer,  on  account  of  the  declaration  being  contrary  to  the  rules  of  law,  and  is  not 
affected  by  the  sum  which  a  jury  may  give  in  a  subsequent  stage  of  the  proceedings. 
Moore,  298.     Smith  v.  Voive. — Yelv.  5.     Crompton  v.  Smith. — 2  Lev.  4. 

Marshall,  Serjt.,  on  behalf  of  the  plaintiff,  contended  that  the  only  grounds  of  the 
demurrer  must  be,  either  a  mis-recital  of  the  writ,  or  a  variance  between  the  writ  and 
the  declaration. 

If  it  be  taken  to  be  a  mis-recital,  it  does  not  vitiate,  because  upon  oyer  the  writ 
would  appear  to  support  the  declaration.  2  Salk.  701.  But  it  has  been  holden  that 
the  recital  is  unnecessary,  2  Keb.  544.  It  has  been  also  holden  that  the  recital  of  a 
writ  cannot  be  argued  from,  but  the  writ  itself  must  be  brought  before  the  Court  upon 
oyer.  1  Str.  225.  This  Court  held  in  a  late  case  on  special  demurrer,  that  a  mis- 
recital  by  stating  the  defendant  to  have  been  attached  instead  of  summoned,  did  not 
vitiate  the  declaration.  Barnard  v.  Moss,  C.  B.  Hd.  1788.  In  which  case  that  of 
Warren  v.  Ward  was  cited,  C.  B.  Tr.  1787,  where  this  Court  held,  that  as  the  recital 
of  the  writ  was  unnecessary,  no  objection  could  be  made  to  a  mis-recital  of  it. 

But  if  this  should  be  considered  as  a  variance,  and  not  a  mis-recital,  yet  it  is  such 
a  variance  as  is  not  material.  The  amount  of  the  sums  specified  by  the  different 
counts  ought  certainly  not  to  exceed  the  sum  demanded  in  the  writ :  because  the 
original  writ  issuing  out  of  Chancery,  is  the  giound  and  foundation  of  the  proceedings 
of  that  Court  into  which  it  is  returnable;  and  such  proceedings  ought  to  be  conform- 
able to  the  authority  given  ;  at  least  the  authority  ought  not  to  be  exceeded. 

But  no  such  objection  can  be  made  against  declaring  for  less  than  the  writ  demands. 
Comb.  260.— Litt.  s.  67.— Co.  Litt.  54  b.— Moore,  862.— Hob.  38.  If  the  several 
sums  mentioned  in  the  declaration  amount  to  more  than  the  sum  in  the  writ,  it  is  a 
matter  of  abatement.     In  the  case  of  Crmtvpton  v.  Smith,  Yelv.  5,  more  was  demanded 

(a)  [In  the  King's  Bench,  in  an  action  by  bill,  it  is  immaterial  whether  the  sums 
in  the  several  counts  amount  to  a  greater  or  less  sum  than  that  demanded  in  the 
queritur,  for  the  qu?ritur  mav  be  wholly  rejeetel.  Lord  v.  Houstoiin,  II  Eist,  62,  and 
see  1  Saund.  288  e.  new  notes.     5th  edit.] 
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in  the  declaration  than  was  warranted  by  the  writ :  but  that  case  shews  that  where 
less  is  (iemaiitlcd,  the  Court  may  give  judgment  for  that  sum.  Another  distinction 
which  the  Courts  have  adopted  is,  that  when  the  action  is  [251]  grounde  1  on  a  record, 
Bpecialty,  or  statute  giving  a  sum  cei  tain,  as  a  penalty,  the  precise  sum  must  be  set 
forth  in  the  count  conformable  to  the  writ,  because  there  ought  not  to  be  a  variance 
from  the  record,  specialty,  or  statute,  on  which  the  action  is  brought.  3  Mod.  41. 
But  where  the  action  is  founded  on  a  contract  or  a  statute  which  gives  no  certain 
penalty,  a  variance  is  not  material,  because  the  plaintifT  does  not  recover  according  to 
his  demand,  but  according  to  the  verdict  of  the  jury.  Cro.  Jac.  128,  498,  629.  liut 
supposing  this  to  be  a  material  variance  between  the  writ  and  declaration,  it  cannot 
be  taken  advantage  of  without  oyer  ;  and  after  oyer,  it  must  be  pleaded  in  abatement. 
As  the  Court  will  not  decide  upini  the  recital  of  the  writ,  the  declaration  must  be 
taken  to  be  good  on  the  face  of  it.  The  demurrer  is  meant  as  a  bar  to  the  action. 
But  as  this  variance,  supposing  it  to  be  one,  can  at  most  only  abate  the  writ,  it  cannot 
be  a  har  to  the  action,  and  therefore  is  not  a  ground  of  demurrer.  Com.  Dig.  tit. 
Abatement  (G,  8). 

Bond,  in  reply,  allowed  the  authority  of  Barnard  v.  Muss,  and  that  no  objection 
was  to  be  made  on  account  of  a  mis-recital  of  the  writ;  but  urged  that  in  the  present 
case,  there  was  a  demand  of  5001.  in  the  body  of  the  declaration,  and  oidy  4501. 
specified  to  be  due.  Each  count  mentioned  the  "  residue  of  the  5001.  above  liemanded," 
and  the  breach  stated  that  the  defendant  had  not  rendered  the  said  sum  of  5001.  above 
demanded."  The  cases  cited  from  Moore  and  Hobart,  oidy  shew  that  in  an  action  of 
waste  the  count  may  contain  less  than  the  writ,  but  do  not  affect  an  action  of  debt, 
in  which  the  strictness  of  the  ancient  rule  ought  to  be  preserved. 

The  Court  were  clearly  of  opinion  that  the  demurrer  could  not  be  maintained, 
because  the  plaintiff  might,  in  an  action  of  debt  on  a  simple  contract,  prove  and  recover 
a  less  sum  than  he  demanded  in  the  writ. 

Judgment  for  the  plaintiff. 


Geiiegan  against  Harper.     Saturday,  June  13th,  1789. 

If  a  declaration  be  delivered  against  a  prisoner  as  such,  after  he  has  obtained  a  super- 
sedeas, it  is  irregular.  But  he  cannot  take  advantage  of  the  irregularity,  uidcss  he 
apply  to  the  Court  in  due  time. 

The  defendant  being  in  the  custody  of  the  warden  of  the  Fleet  at  the  suit  of  the 
plaintiff,  and  an  appearance  being  regularly  entered,  obtained  a  supersedeas  on 
account  of  the  plaintiff's  not  having  declared  in  time.  After  this  the  plaintiff  delivered 
a  declaration  against  him  as  a  prisoner,  and  on  judgment  [252]  by  default,  proceeded 
to  execute  a  writ  of  inquiry.  Upon  which  a  rule  was  granted  in  the  last  terra  to 
shew  cause  why  all  proceedings  subsequent  to  the  writ  of  supeisedeas  should  not  be 
set  aside. 

Rooke,  Serjt.,  in  shewing  cause  against  the  rule,  allowed  that  the  proceedings 
were  irregular,  but  contended  that  the  defendant  was  not  in  this  instance  intilled  to 
relief,  as  it  appeared  that  he  was  superseded  on  the  r2th  of  April,  had  notice  of 
interlocutoiy  judgment  early  in  May,  but  did  not  make  application  to  the  Court 
before  the  middle  of  that  month.  This  delay  was  merely  for  the  purpose  of  causing 
unnecessary  expence  to  the  plaintiff,  and  was  a  waiver  of  the  advantage  which  might 
otherwise  be  taken  of  the  irregularity.     1  Barnes,  162.    2  Barnes,  211. 

Runnington,  Serjt.,  in  support  of  the  rule  said,  that  the  defendant  had  applied 
to  the  Court  in  due  time  ;  that  the  next  step  of  which  he  was  bound  to  take  notice 
after  the  delivery  of  the  declaration,  was  the  writ  of  iii([uiry. 

But  the  Court  said,  that  the  defendant  could  not  take  advantage  of  the  irregularity, 
unless  he  applied  in  due  time;  and  here  he  had  made  an  unnecessary  delay. 

Rule  discharged. 

Gould,  J.,  referred  to  the  case  of  Hukhins  v.  Kenrick,  2  Burr.  1048. 
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Rashleigh  against  Salmon.     Saturday,  June  13th,  1789. 

Where  there  is  judgment  by  default  in  an  action  on  a  promissory  note,  the  Court  will 
refer  it  to  the  piothonotary  to  ascertain  the  damages  and  costs,  and  calculate  interest, 
without  a  writ  of  inquiry  (a)'. 

In  this  action  which  was  on  a  promissory  note,  the  defendant  suffered  judgment 
to  go  by  default.  In  the  last  term,  Lawrence,  Serjt.,  moved  for  a  rule  to  shew  cause 
why  it  shoulil  not  be  referred  to  one  of  the  prothonotaries  to  ascertain  the  damages 
and  costs,  and  calculate  interest  on  the  note  without  a  writ  of  inquiry.  On  behalf  of 
the  motion  he  had  cited  Bayley's  Treatise  (on  the  law  of  bills  of  exchange,  cash  bills, 
and  promissory  notes  1789),  67.     2  Saund.  106  (last  ed).     Dougl.  315.     3  Wils.  61. 

A  ride  to  shew  cause  was  accordingly  granted,  which  on  this  day  was  made  absolute, 
no  cause  being  shewn. 


[253]     Hay.s  and  Another  against  Bryant.     Monday,  June  loth,  1789. 

Where  a  bastard  child  is  born  in  a  parish  for  whose  sustenance  the  parents  tieglect 
to  provide  necessaries,  the  parish  officers  are  obliged  to  do  it,  without  an  order  of 
justices  for  that  purpose  (a)^. 

Debt  on  bond  dated  January  16,  1782,  in  the  penalty  of  501.  brought  by  the 
surviving  churchwarden  and  overseer  of  the  poor  of  the  parish  of  Ridgwell  in 
Essex  : 

Plea,  after  oyer  of  tbe  bond  and  condition,  which  was  to  indemnify  the  church- 
wardens and  overseers  of  the  poor,  and  the  inhabitants  and  parishioners  of  Ridgwell, 
against  the  charges  which  should  arise  or  be  impDsed  upon  them,  on  account  of  the 
maintenance  and  bringing  up  of  such  child  or  children,  as  one  Elizabeth  Winch  then 
went  with,  and  should  be  delivered  of; 

Non  est  factum.     2.  Non  damnificati. 

Replication,  issue  on  the  first  plea.  To  the  second,  that  Elizabeth  Winch  was 
delivered  of  two  childien,  and  that  neither  the  defendant  nor  any  person  in  his  behalf 
provided  any  food  and  nourishment  for  them  :  by  reason  whereof  the  inhabitants,  &c. 
of  Ridgwell,  lest  the  children  should  perish  for  want  of  necessary  food  and  nourish- 
ment were  forced  and  obliged  to  expend,  and  did  necessarily  expend  31.  in  providing, 
&c.  and  so  were  damnified,  &c. 

Rejoinder,  that  no  justice's  order  was  ever  made  ujjon  the  inhabitants,  &c.  of 
Ridgwell,  for  the  maintenance  and  bringing  up  of  the  said  chil  iren,  or  for  the  payment 
or  allowance  of  the  money,  &c.  and  so  if  they  did  expend,  &c.  it  was  of  their  own 
voluntar)'  act  and  wrong,  and  if  they  were  damnified,  it  was  of  their  own  act  and 
wrong,  &c.  (ay. 

Sur-rejoinder,  that  they  were  damnified  on  account  of  the  maintenance  and 
bringing  up  of  the  said  children,  within  the  true  intent  and  meaning  of  the  condition 
of  the  bond,  &c.  and  not  by  their  own  voluntary  act  and  wrong :  on  which  issue 
was  joined. 

It  was  proved  at  the  trial,  that  the  defendant  had  agreed  to  pay  2s.  6d.  per  week 
for  the  maintenance  of  the  children,  and  in  fact  p\id  it  up  to  Michaelniis  1787,  and 
then  refused  to  pay  any  farther,  alleging  that  the  sura  was  too  great.     The  counsel  for 

(ay  [Vide  Andrews  v.  Blake,  post,  529.  Longman  v.  Ferm,  post,  541.  Gould  v. 
Hammersleij,  4  Taunt.  148.  But  a  rule  will  not  be  granted  to  compute  what  is  due 
upon  a  bill  of  exchange  for  foreign  money.  Maimsell  v.  Massarene,  5  T.  R.  87.  See 
also  1  Chitty's  Rep.  621  («).     2  Saund.  107,  107  a.  notes.     5th  edit.] 

(a)-  [Vide  Simpson  v.  Johnson,  Dougl.  7.  As  to  securities  given  and  money  paid 
for  maintenance  of  bastard  children,  see  Cole  v.  Gower,  6  East,  110.  If^atkins  v. 
Heiolett,  1  Brod.  &  Bing,  1.  Overseers  of  St.  Martin  v.  JVarren,  1  B.  &  A.  491. 
Middlehani  v.  Bellerhy,  1  M.  &  S.  310.  Sirangewaysv.  Robinson,  4  Taunt.  498.  Addey 
V.  Woolley,  3  B.  Moore,  21.     2  Saund.  84  a.  5th  edit.] 

{of  [This  rejoinder  is  a  departure  from  the  plea,  and  demurrable,  sea  2  Saund. 
84  a.  (n)  5th  edit.] 
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the  defendant  objected,  that  the  plaintiffs  or  parishioners  wore  not  obliged  to  maintain 
the  chililreri,  without  a  justice's  order  for  that  purpose.  But  Mr,  Justice  Wilson 
who  tried  the  cause  over-ruled  the  objection,  and  a  verdict  was  found  for  the 
plaintiffs. 

A  lulo  having  been  granted  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered  ;  Bond,  Serjt.,  re-[254]peated  the  objection  which  he  made  at 
the  trial  ;  and  cited  the  case  of  Simpson  v.  Johnson,  Dougl.  7. 

Cockell,  Serjt.,  was  going  to  shew  cause,  but  was  stopped  by  the  Court,  who  held 
clearly  that  an  order  of  justices  was  not  necessary  to  make  the  officers  of  the  parish 
liable  to  do  what  tlioy  were  otherwise  under  a  legal  obligation  of  doing,  namely,  to 
provide  necessaiies  for  the  children,  and  therefore 

Discharged  the  rule. 

Boone  against  Eyre.     Monday,  June  22d,  1789. 

The  plaintiff  having  added  the  similiter  to  the  replication,  and  deliverc(l  the  issue  to 
the  defendant,  who  accepts  it  but  does  not  pay  the  issue  money,  judgment  may  be 
signed  by  the  plaintiff  without  giving  a  rule  to  rejoin  (a)'. 

The  plaintiff's  attorney,  in  this  cause,  added  the  similiter  to  the  end  of  his  replica- 
tion, and  delivered  the  issue  with  notice  of  trial  to  the  defendant's  attorney,  who 
received  it,  but  did  not  pay  the  issue  money.  In  conseijuenco  of  which,  the  plaitiliff's 
attorney  signed  jud^mjut  without  giving  rule  to  rejoin. 

A  rule  was  obtained  to  show  cause  why  the  judgment  and  all  the  subseijuent  pro- 
ceedings should  not  be  set  aside  for  irregularity,  on  the  ground  that  a  rule  to  rejoin 
ought  to  have  been  given. 

Against  which  Lawrence,  Serjt.,  shewed  cause,  contending  that  by  the  practice 
of  the  Court,  the  plaiutitf  was  at  liberty  to  sign  judgment  without  giving  a  rule  to 
rejoin,  where  the  defendant  had  accepted  the  issue,  and  not  paid  for  it. 

Eunnington,  Serjt.,  in  support  of  the  rule,  cited  Impjy's  New  Instructor  Clericalis 
(second  edition)  of  this  Cjurt,  292,  to  shew  that  a  rule  to  rejoin  was  necessary.     But 

The  Court  (after  consulting  the  |)rothonotary,  who  said  that  the  practice  was,  not 
to  give  a  ride  to  rejoin  where  the  defendant  had  received  the  issue  with  the  similiter 
added  by  the  plaiiitiir,  and  not  struck  it  out) 

Discharged  the  rule  with  costs. 

RoUTLEDGE  ExBcutrix  of  Routledge  against  BuRRELL,  Bart,  and  Another. 

Tuesday,  June  23d,  1789. 

A  deed-poll  containing  an  insurance  against  fire  may  refer  to  conditions  in  a  printed 
[)aper  without  stamp,  seal  or  signature:  and  it  may  be  a  part  of  those  conditions 
that  the  insured  shall  procure  a  certificate  of  his  character,  and  that  the  loss 
happened  without  fraud  (a)^. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  against  fire. 

[255]  The  first  count  of  the  declaration  stated,  "that  by  a  certain  deed  poll  or 
policy  of  assurance  made,  &c.  June  18th,  1776,  between  the  testator  and  the  defendants 
(which  saiil  deed  poll  was  casually  burnt  and  destroyed  by  the  fire  thereinafter 
mentioned),  reciting  that  the  testator  had  paiil  a  certain  sum  of  money,  &c.  to  the 
Society  of  the  Sun  Fire  Office  in  London,  and  other  particulars  of  the  insurance,  the 
defendants  covenanted,  &o.  that  the  stock  and  fund  of  the  said  society  should  be 
subject  and  liable  to  pay  to  the  said  testator,  &c.  all  such  his  damage  and  loss  which 
he  the  said  testator  should  suffer  by  fire,  not  exceeding  the  sura  of  lOOOl.  according  to 
the  exact  tenor  of  their  printed  proposals,  dated  July  6,  177.5  ;  and  the  plaintiff  further 

(ay  [But  by  rule  H.  3.5  G.  3  (post,  vol.  ii.  p.  386.  1  Bos.  &  Pul.  292  (b))  no 
judgment  shall  be  signed  for  non-payment  of  the  issue-money,  but  it  shall  remain  to 
be  taxed  as  part  of  the  costs  in  the  cause.  So  judgment  cannot  be  signed  for  refusing 
to  pay  for  half  of  the  paper  books  delivered  to  the  Jmige.     Fulham  v.  Bagshaw,  ibid.] 

(a)-  [A'jc.  Oilman  v.  Beiukke,  post,  vol.  ii.  p.  .577  (n).    Worsley  v.  IFoud,'6  T.  R.  710, 
post,  vol.  ii.  p.  574  (n).]^ 
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said  that  the  printed  proposals  in  and  by  the  sa'd  deed  mentioned  and  alluded  to, 
were  in  substance,  and  to  tho  effect  following,  &c.  Those  pi'oposals  were  then  set  out 
at  length,  the  10th  article  of  which  provided,  that  "persons  insured  sustaining  any 
loss  or  damage  by  fire  were  to  give  notice  thereof  at  the  office,  and  as  soon  as  possible 
afterwards,  and  deliver  in  as  particular  an  account  of  their  loss  and  damage  as  the 
nature  of  the  case  would  admit  of,  and  make  proof  of  the  same  by  their  oath  or 
affirmance  according  to  the  form  practised  in  the  said  office,  and  by  their  books  of 
accounts,  or  other  proper  vouchers  as  should  reasonably  be  required ;  and  procure  a 
certificate  under  the  hands  of  the  minister  and  churchwardens,  together  with  some 
other  reputable  inhabitants  of  the  parish,  not  concerned  in  such  loss,  importing  that 
they  were  well  acquainted  with  the  character  and  circumstances  of  the  person  or 
persons  insured,  and  did  know  or  verily  believe,  that  he,  she  or  they,  really  and  by 
misfortune,  without  any  fraud  or  evil  practice,  had  sustained  by  such  fire  the  loss  and 
damage  as  his,  her  or  their,  loss  to  the  value  therein  mentioned  ;  but  till  such  affidavit 
and  certificate  of  such  the  insured's  loss  should  be  made  and  produced,  the  loss  money 
should  not  be  payable;  and  if  there  appeared  any  fraud,  or  false  swearing,  such 
sufferers  should  be  excluded  from  all  benefit  by  their  policies ;  and  in  case  any 
ditTerence  should  arise  between  the  office  and  the  insured  touching  any  loss  or  damage, 
such  difference  shoulil  be  submitted  to  the  judgment  and  determination  of  arbitrators 
indiff'erently  chosen,  whose  award  in  writing  should  be  conclusive  and  binding  to  all 
parties ;  and  when  any  loss  or  damage  was  settled  and  adjusted,  the  insured  were  to 
receive  immediate  satisfaction  for  the  same,  deducting  only  the  usual  allowance  of  31. 
per  cent." 

[256]  It  was  then  averrerl  that  the  testator  was  interested  in  the  goods,  &c. 
insured;  that  they  were  burnt  without  fraud,  &c. ;  that  the  society  had  notice;  that 
the  testator  delivered  in  as  particular  on  account,  &c.  of  his  loss  on  affidavit;  that  he 
applied  to  the  minister  and  churchwardens,  and  to  many  reputable  inhabitants,  &c. 
to  procure  a  certificate,  as  in  the  said  10th  article  of  the  said  proposals  was  mentioned, 
according  to  the  tenor  and  efi'ect  of  the  said  propo.sals,  &c.  that  he  was  entitled  to 
such  certificate,  &c.  but  that  the  defendants  by  false  insinuations  and  promises  of 
indemnity  prevailed  upon  the  minister,  &c.  to  refuse  to  sign  it;  and  that  he  was 
ready  and  willing  to  submit  all  matters  in  difference  to  arbitration,  &c. 

The  2d  count  was  similar,  but  stated  the  printed  proposals  to  have  been  destroyed 
by  the  fire,  &c. 

Plea. — ^As  to  the  supposed  breach  of  covenant  in  the  1st  count,  &c.  1.  That  the 
testator  had  not  any  interest  in  the  goods,  &c.  2.  Protesting  that  he  was  not  entitled 
to  a  certificate,  &c.  the  defendants  did  not  prevail  upon,  or  persuade  the  minister,  &c. 
to  refuse  to  sign  or  make  such  certificate,  &c. :  and  as  to  the  supposed  breach  in  the 
2d  count,  1st,  no  interest,  &c.  2ndly,  After  stating  at  length  the  printed  proposals, 
with  the  10th  article,  "that  neither  the  testator,  in  his  life-time,  nor  the  plaintiff, 
since  his  death,  procured  such  certificate,  &c.  as  is  mentioned  and  required  in  that 
behalf,  in  and  by  the  said  10th  article  of  the  said  last-mentioned  printed  pro- 
posals," &c. 

Replication. — Issue  joined  on  the  three  first  pleas,  general  demurrer  to  the  last, 
and  joinder  in  demurrer. 

In  support  of  the  demurrer,  Marshall,  Serjt.,  argued  in  the  following  manner : — 

Before  the  grounds  of  the  demurrer  are  stated  it  will  be  proper  to  premise,  that 
this  being  a  deed-poll  to  which  the  testator  was  not  a  party,  it  is  competent  to  his 
executor  to  make  exceptions  to  any  condition  or  restriction  attempted  to  be  annexed 
to  it  tending  to  narrow  or  lessen  the  protection  which  it  was  meant  to  aflford  against 
the  calamity  of  fire. 

A  deed-poll  difi'ers  materially  from  an  indenture.  An  indenture  bars  either  party 
from  excepting  to  any  thing  contained  in  it.  Each  is  estopped  from  disputing  the 
validity  of  any  part.  Butit  is  otherwise  of  a  deed-poll,  which  is  only  of  one  part, 
and  the  sole  deed  of  the  grantor.  The  words  are  his,  bind  him  only,  and  are  to  be 
taken  most  strongly  against  biiu,  and  in  favour  of  the  grantee.  It  is  peculiarly 
necessary  to  give  this  construc-[257]-tion  to  policies  of  insurance  against  fire,  which 
are  entered  into  without  examination,  and  without  any  previous  negotiation  to  settle 
and  adjust  the  terms  of  them  ;  and  in  which  the  Court  will  not  favour  any  restriction 
which  does  not  appear  on  the  face  of  the  policy  itself.  The  plaintifi' may  therefore 
make  every  fair  exception  to  the  plea  which  sets  forth  those  restrictions,  both  as  to 
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the  mode  of  introducing  them  into  the  contract,  and  the  validity  of  them,  supposing 
them  jiropeiiy  introduced.  The  objections  are  two: — 1.  That  a  condition  or  restric- 
tion cannot  be  annexed  to  and  made  jjart  of  a  deed  by  words  of  mere  reference  to  a 
printed  |)aper,  distinguished  only  by  the  date  of  the  year  in  which  it  was  printed, 
without  any  signature,  seal  or  stamp,  to  give  it  authenticity.  2.  Th;it  the  restriction 
in  question,  though  properly  annexed  to  the  deed,  is  in  itself  bad. 

It  would  be  attended  with  mischievous  consequences  if  parties  were  permitted  to 
introduce  into  contracts  under  seal,  by  words  of  uncertain  reference,  conditiotis  or 
restrictions  in  nowise  authenticated  by  signing  or  sealing.  It  is  a  strong  proof  against 
such  a  practice,  that  there  is  no  authority  in  the  books  to  wariant  it.  In  them  three 
methods  oidy  are  pointed  out  of  annexing  a  condition  to  a  grant.  1.  It  may  be 
contained  in  the  same  deed.  2.  It  may  be  indorsed,  before  sealing,  on  the  same  deed. 
3.  It  may  be  contained  in  another  deed  executed  on  the  same  day.  1  Roll.  Abr. 
413,  414.  But  it  cmnot  be  on  a  subsequent  day.  Thus  if  a  disseisee  release  bis 
right,  and  the  disseisor  at  a  subsequent  day  grant  that  the  release  shall  be  upon  such 
a  condition,  the  condition  is  void  ;  but  it  may  well  be  created  at  the  same  time  as  the 
release,  although  it  be  by  another  deed.  2  Saund.  48.  Neither  cati  it  be  made  before 
the  grant.  1  Rol.  Abr.  413.  If  by  words  of  reference  a  mere  printed  paper  may  be 
made  part  of  a  deed,  the  Revenue  would  be  defrauded  of  the  stamp  duties.  The  same 
stamp  might  be  used  for  several  deeds.  Leases  might  be  drawn  oti  one  stamp,  referring 
to  a  printed  form  for  the  usual  covenants. 

2.  If  the  condition  of  an  obligation,  recognizance,  ifee.  be  impossible,  repugnant,  or 
contrary  to  law,  it  does  not  vitiate  the  whole  instrument,  which  remains  single  and 
freed  from  the  condition.  Co.  Litt.  206.  1  Roll.  Abr.  420.  3  Lev.  74.  So  if  the 
condition  be  void  for  its  uncertainty.  Now  the  10th  article  of  the  printed  proposals 
requires  that  the  oath  of  the  loss,  itc.  shall  be  "according  to  the  form  practised  in  the 
ofiice."  But  [258]  as  the  practice  of  the  office  is  always  at  the  discretion  of  those  who 
conduct  it,  this  clause  puts  it  in  their  power  to  impose  such  an  oath  as  no  honest  or 
conscientious  man  could  take.  The  next  clause  which  requires  "a  certificate  from 
the  minister  and  churchwardens  together  with  some  other  reputable  inhabitants  of 
the  parish,  &c."  is  equally  objectionable.  If  a  fire  were  to  happen  in  an  extra-parochial 
place,  it  would  be  impossible  to  comply  with  this  condition.  It  might  also  be  impossible 
for  a  stranger,  lately  come  into  a  paiish,  to  procure  a  certificate  of  his  good  character 
from  persons  to  whom  he  is  unknown.  But  supposing  him  to  be  of  such  a  character 
that  no  one  will  certify  for  him,  yet  he  may  not  bo  even  suspected  of  setting  fire  to 
his  house  ;  and  then  it  ought  not  to  be  endured,  that  the  directors  of  the  insurance 
office  should  evade  their  contract  made  for  a  valuable  consideration,  under  pretetice 
that  the  sufferer  is  an  immoral  person. 

Lawrence,  Set  jt.,  on  the  part  of  the  defendants,  after  saying  that  the  point  was 
clearly  decided  by  the  many  actions  brought  against  the  Siui  Firc-Office,  in  which  it 
was  necessary  to  comply  with  the  terms  of  the  printed  proposals,  was  stoppad  by 

The  Conrt,  who  said  the  matter  was  too  clear  to  admit  of  a  doubt,  and  accord- 
ingly gave 

Judgment  for  the  defendants. 

FiTZHERBERT  against  Shaw.     Saturday,  June  27th,  1789. 

[Considered,  Elwes  v.  Maw,  1802,  3  East,  55.     Applied,  Leschallas  v.  Woolf, 

[1908]  1  Ch.  652.] 

The  purchaser  of  lands,  &c.  having  brought  an  ejectment  against  the  tenant  from 
year  to  year,  the  parties  enter  into  an  agreement  that  judgment  shall  be  signed  for 
the  plaintiff,  with  a  stay  of  execution,  till  a  given  period.  The  tenant  cannot  in 
the  interval  remove  buildings,  &c.  from  the  premises  which  he  bad  himself  erected 
during  his  term,  and  before  the  action  was  brought. 

This  was  an  action  on  the  case  in  the  nature  of  waste,  tried  before  Mr.  Justice 
Gould  at  the  last  Surrey  Assizes,  in  which  a  verdict  was  found  for  the  plaintiff;  the 
following  circumstances  of  which  appeared  from  the  report  of  the  Judge. 

From  the  year  1765,  the  defendant  was  tenant  from  year  to  year  of  the  premises 
in  question,  which  in  1787  were  purchased  by  the  plaintiff,  who  soon  after  having 
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given  notice  to  quit,  brought  an  ejectment  against  hira  to  obtain  possession.  In 
March  1788  the  parties  entered  into  an  agreement,  among  other  things,  that  judgment 
should  be  signed  for  the  plaintiff  in  the  ejectment,  with  a  stay  of  execution  till  the 
Michaelmas  following,  till  which  time  the  defendant  was  to  continue  in  possession. 
In  this  agreement,  no  mention  was  made  of  any  buildings  or  fixtures. 

[259]  Between  the  time  of  entering  into  the  agreement  and  the  ensuing  Michaelmas, 
the  defendant  took  away  several  things  from  the  premises,  among  which  were  a  wooden 
stable  which  stood  on  blocks  or  rollers  which  he  had  before  removed  from  an  estate 
of  his  own  adjoining  to  the  premises  in  question,  a  shed  which  he  had  himself  built 
on  brick-work,  and  some  posts  and  rails  which  he  had  also  erected.  For  this,  the 
action  was  brought.  The  declaration  was  in  the  usual  form,  and  the  plea  the  general 
issue. 

Mr.  Justice  Gould  was  of  opinion  at  the  trial,  that  the  defendant  would  clearly 
have  been  intitled  to  take  away  the  above-mentioned  articles,  if  he  had  done  it  during 
the  continuance  of  his  term  from  year  to  year  ;  but  that  by  the  agreement  the  parties 
had  made  a  new  contract,  which  put  an  end  to  the  term  (a).  According  to  this  opinion, 
the  jury  found  for  the  plaintiff. 

In  the  last  term  a  rule  was  granted  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  granted. 

On  this  day  Bond,  Serjt.,  in  support  of  the  rule  contended  that  the  defendant  had 
a  right  to  take  away  the  buildings  and  things  which  he  had  himself  erected  on  the 
premises,  the  strictness  of  the  ancient  rule  which  allows  nothing  annexed  to  the  free- 
hold to  be  removed,  being  relaxed  by  modern  decisions.  1  Atk.  477,  Ex  parte  Quincy. 
— 3  Atk.  13,  Laivton  v.  Lawton,  and  Law-\2&Q'\-ton  v.  Salmon,  B.  R.  East.  22  Geo.  3  (J). 

(a)  [But  see  Penion  v.  Rohaii,  2  East,  88,  where  it  was  held  that  a  tenant  may 
remove  the  articles  after  the  expiration  of  the  term,  if  he  still  remains  in  possession. 
But  if  he  quits  the  premises  he  cannot  recover  the  value  of  the  articles  in  trover. 
Horn  V.  Baker,  9  East,  219.  Davis  v.  Jones,  2  B.  &  A.  168.  Golegrave  v.  Dias  Santos, 
•2  B.  &  C.  76.] 

(b)  Lawton,  Executor  of  Lawton,  v.  Salmon,  East.  22  Geo.  3,  B.  R. 
[See  Sanders  v.  Davis,  1885,  15  Q.  B.  D.  220  ;  Inre  Hulse,  [1905]  1  Oh.  410.] 

In  this  action  of  trover  brought  by  the  executor  against  the  tenant  of  the  heir  at 
law  of  the  testator,  to  recover  certain  vessels  used  in  salt  works,  called  Salt  Pans, 
a  case  was  reserved  by  consent,  which  stated, 

That  the  testator  some  years  before  his  death  placed  the  saltpans  in  the  works ; 
that  they  were  made  of  hammered  iron,  and  rivetted  together  ;  that  they  were  brought 
in  pieces,  and  might  be  again  removed  in  pieces  ;  that  they  were  not  joined  to  the 
walls,  but  were  fixed  with  mortar  to  a  brick  floor ;  that  there  were  furnaces  under 
them ;  that  there  was  a  space  for  the  workmen  to  go  round  them ;  that  there  were  no 
rooms  over  them ;  but  that  there  were  lodgings  at  the  end  of  the  wych-houses ;  that 
they  might  be  removed  without  injuring  the  buildings,  though  the  salt-works  would  be 
of  no  value  without  them,  which  with  them  were  let  for  81.  per  week. 

The  question  was,  whether  the  executor  or  the  heir  at  law  were  entitled   to  them  ? 

Mingay,  for  the  plaintiff,  said  it  was  stated  in  the  case  that  the  pans  were  not 
affixed  to  the  freehold,  but  might  be  removed  ;  they  ought  therefore  clearly  to  go  to 
the  executor.  He  cited  Latvian  v.  Lawton,  3  Atk.  13,  and  the  ease  of  the  cider-mill 
there  mentioned. 

Davenport,  for  the  defendant,  argued  that  the  salt-pans  were  so  annexed  to  the 
freehold  as  to  pass  to  the  heir  at  law  both  in  respect  to  the  strict  rule  of  law  and  the 
nature  of  the  property  itself ;  although  they  were  not  fixed  to  the  wall,  yet  they  were 
to  the  floor,  which  is  part  of  the  freehold.  Co.  Litt.  53  a.  4  Co.  62.  Herlakenden's  case, 
Moore  177.  Owen  70.  2  Vern.  508(a).  As  to  the  case  relied  on  e  contra  in  that 
of  Laivton  V.  Lawton,  3  Atk.  the  question  was  between  a  tenant  for  life  and  a  remainder- 
man, and  the  distinction  between  such  parties  and  the  heir  and  executor  is  recognized 
by  Lord  Hardwicke  in  1  Atk.  477.  Besides,  a  fire-engine  is  merely  an  accessary  and 
not  a  principal  in  a  colliery,  but  the  wych-houses  are  of  no  value  without  the  salt-pans. 
If  they  were  taken  away,  the  houses  would  go  useless  to  the  heir,  and  the  executor 

(a)  See  also  1  P.  Wms.  94,  Beck  v.  Eebow. 
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He  also  saifl  that  under  the  circumstances  of  this  case,  there  was  an  implied  contract 
between  the  pirties  to  continue  the  tenancy  from  year  to  year,  and  if  so,  all  the  rights 
which  the  liefandant  had  under  that  tenancy  must  continue.  licavan  v.  DelalMij, 
ante,  5. 

[261]  Adair,  Sei  jt.,  was  going  to  shew  cause  against  the  rule,  hut  was  stopped  by 
the  Court,  who  said  it  was  not  necessary  to  go  into  the  general  question,  as  to  the 

gain  nothing  but  old  iron.  On  the  principles  of  trade  and  public  cunvenitnce  which 
operateil  with  Lord  Hardwicke  in  Lawton  v.  Lawlun,  the  defendant  is  intitled.  The 
case  of  the  cider-mill  is  not  reported,  and  was  only  a  Nisi  Prius  determination  of 
Coniyns,  who  in  1  Dig.  594,  lays  it  down  that  mill-stones  go  to  the  heir.  It  was  the 
opinion  of  Mr.  Wilbraham  soon  after  the  case  of  the  fire-engine  was  decided,  that  the 
heir  was  intitled  to  fixtures  of  this  kind,  and  his  opinion  has  ever  since  been  acquiesced 
in.  Though  the  pans  may  be  removed,  yet  from  ihuir  nature  and  on  the  rule  that  the 
piincipal  shall  not  be  destroyed  by  removing  the  accessary,  thoy  ought  to  remain  to 
the  heir.  This  is  not  a  contest  between  a  tenant  for  years  or  life  and  the  remainder- 
man, but  between  the  different  representatives  of  the  same  person. 

Cur.  advis.  vult. 

On  a  subsequent  day  Lord  Mansfield  after  stating  the  case,  said. 

All  the  old  cases,  some  of  which  agree  in  the  Year  Books  aud  Brooke's  Abridgment, 
agree,  that  whatever  is  connected  with  the  freeholJ,  as  wainscjt,  furnaces,  pictures 
fixe<l  to  the  wainscot,  even  though  put  up  by  the  tenant,  belong  to  the  heir.  But  there 
has  been  a  relaxation  of  the  strict  rule  in  that  species  of  cases  for  the  biinefit  of  traila 
between  landlord  and  tenant,  that  mmy  things  may  now  be  taken  away  which  could 
not  be  formerly,  such  as  erections  for  carrying  ou  any  trade,  marble  chiranyy-pieces, 
and  the  like,  when  put  up  by  the  tenant.  This  is  no  injury  to  the  landlord,  for  the 
tenant  leaves  the  premises  in  the  same  state  in  which  he  found  them,  and  the  tenant 
is  lienefittcd.  There  has  been  also  a  relaxation  in  another  species  of  cases  between 
tenant  for  life  and  remainder-man,  if  the  former  has  been  at  any  axpence  for  the 
benefit  of  the  estate  as  by  erecting  a  fire-engine,  or  any  thing  else  by  which  it  may  be 
improved  ;  in  such  a  ciS3  it  has  been  determined  that  the  tire-engine  should  go  to  the 
executor,  on  a  principle  of  public  convenience,  being  an  encouragement  to  lay  out 
money  in  improving  the  estate,  which  the  tenant  would  not  otherwise  be  disposed  to 
do.  The  same  argument  miy  bo  applied  to  the  case  of  tenant  for  life  and  remainder- 
man, as  that  of  landlord  and  tenant,  namely,  that  the  reiniinderman  is  not  injured, 
but  takes  the  estate  in  the  same  condition  as  if  the  thing  in  question  had  never  been 
raised. 

But  I  cannot  find  that  between  heir  and  executor  there  has  been  any  relaxation  of 
this  sort,  except  in  the  case  of  the  cider-mills,  which  is  not  printed  at  large  (a).  The 
present  case  is  very  strong.  The  salt  spring  is  a  valuable  inheritance,  but  no  profit 
arises  from  it,  unless  there  is  a  salt  work  ;  which  consists  of  a  building,  &c.  for  the 
purpose  of  containing  the  pins,  &c.  which  are  fixed  to  the  ground  The  inheritance 
cannot  be  enjoyed  without  theiu.  They  are  accessaries  necessary  to  the  enjoyment  and 
use  of  the  principal.  The  owner  erected  them  for  the  benefit  of  the  inheritance  ;  he 
could  never  mean  to  give  them  to  the  executor,  and  put  him  to  the  expence  of  taking 
them  away  without  any  advantage  to  him,  who  could  only  have  the  old  materials  or 
a  contribution  from  the  heir  in  lieu  of  them.  But  the  heir  gains  81.  per  week  by  them. 
On  the  re:i~oii  of  the  thing  therefore,  and  the  intention  of  the  testator,  ihey  must  go 
to  the  heir.  It  would  have  been  a  difl'ereut  question  if  the  springs  had  been  let,  and 
the  tenant  had  been  at  the  expense  of  erecting  these  salt  works  :  he  might  very  well 
have  said,  "I  leave  the  estate  no  worse  than  I  found  it."  That,  as  I  slated  before, 
would  be  for  the  encouragement  and  convenience  of  trade,  and  the  benefit  of  the 
estate.  Mr.  Wilbraham  in  his  opinion,  takes  the  distinction  between  executor 
and  tenant.  For  these  reasons  we  are  all  of  opinion,  that  the  salt-pans  must  go  to 
the  heir. 

Posted  to  the  defendant. 

(a)  ["Between  heir  and  executor  the  rule  obtains  with  the  most  rigour  in  favour 
of  the  inheritance,  and  against  the  right  to  disannex  therefrom,  and  to  consider  as 
a  personal  chattel  any  thing  which  has  been  affixed  thereto,"  per  Lord  Ellenborough, 
£lwes  V.  Mawe,  3  East,  28.] 
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right  of  a  tenant  to  remove  buildings,  &c.  since  the  fair  interpretation  of  the  agreement 
was,  that  as  the  defendant  was  to  remain  in  possession  for  a  certain  lime  after  that 
agreement  was  entered  into,  and  judgment  signed  in  the  ejectment,  he  should  do  no 
act  in  the  mean  time  to  alter  the  premises,  but  should  deliver  them  up  in  the  same 
situation  as  they  were  in  when  the  agreement  was  made  and  the  judgment  signed. 
Rule  discharged. 

Johnstone  Executor  of  Johnstone  against  Margetson. 
Monday,  June  29th,  1789. 

During  the  late  war,  a  flag-officer  on  a  certain  station  gave  orders  to  a  ship  under  his 
command  to  sail  on  a  cruise;  after  the  orders  were  given,  but  before  a  prize  was 
taken  he  accepted  another  command  ;  but  no  other  flag-officer  was  appointed  to 
succeed  him  on  his  former  station.  He  was  not  intitled  to  one  eighth  of  a  prize 
taken  by  the  ship  which  sailed  in  consequence  of  his  orders,  under  the  proclamation 
for  the  distribution  of  prizes  (a). 

This  was  an  action  brought  by  the  executor  of  the  late  Commodore  Johnstone 
against  the  prize  agent,  to  recover  9141.  being  one-eighth  part  of  the  money  arising 
from  the  sale  of  a  Spanish  ship  under  the  King's  proclamation,  dated  the  25th  of  June, 
1779,  for  granting  the  distribution  of  prizes  during  the  then  hostilities  with  Spain. 

The  declaration  was  for  money  had  and  received,  with  the  usual  counts. 

The  cause  was  tried  at  the  sittings  after  Hilary  term  1788,  before  Lord  Lough- 
borough, when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

On  the  16th  of  December,  1780,  the  deceased  being  then  at  Spithead,  and  a  flag- 
otficer  and  commodore  on  the  Lisbon  station,  wrote  an  order  to  Capt.  Mann,  who  was 
then  commander  of  the  "  Cerberus  "  frigate,  one  of  the  squadron  under  the  command  of 
the  deceased  on  the  said  station,  to  sail  on  aciuize:  which  order  was  received  by 
Capt.  Mann  at  Lisbon,  on  the  17th  of  January,  1781,  who  in  consequence  of  it  sailed 
on  the  28th  of  January,  1781,  and  on  the  25th  of  February,  1781,  took  as  prize  the 
"Grana,"  a  Spanish  frigate. 

On  the  3d  of  March,  1781,  Captain  Mann  arrived  at  Plymouth  with  the  prize,  and 
wrote  to  the  deceased  then  at  Spithead,  informing  him  of  his  arrival. 

[262]  On  the  19th  January  1781,  a  commission  had  been  made  out  from  the 
Admiralty,  appointing  the  deceased  to  another  command  with  certain  other  ships 
among  which  the  "Cerberus"  was  not  included;  which  commission  he  received  on  the 
3d  of  February  1781. 

After  the  19th  of  January  1781,  no  orders  were  addressed  by  the  Admiralty  to 
the  deceased  as  commander  on  the  Lisbon  station,  nor  was  any  other  flag-officer 
appointed  to  that  station. 

This  was  argued  in  Trinity  term  1788,  by  Adair,  Serjt.,  for  the  plaintifl",  and 
Lawrence,  Serjt.,  for  the  defendant ;  and  a  second  time  in  Easter  term  last,  by  Le 
Blanc,  Serjt.,  for  the  plaintiff,  and  Bond,  Serjt.,  for  the  defendant.  On  the  part  of  the 
plaiutitfit  was  contended  in  substance  as  follows. 

The  first  clause  of  the  proclamation  material  to  the  present  question,  is  that  which 
directs,  that  after  the  produce  of  any  prize  shall  be  divided  nito  eight  equal  parts, 
"  the  captain  and  captains  of  any  of  our  said  ships  and  vessels  of  war,  who  shall  be 
actually  on  board  at  the  taking  of  any  prize,  shall  have  three-eighth  parts;  but  in 
case  any  such  prize  shall  be  taken  by  any  of  our  ships  or  vessels  of  war  under  the 
command  of  a  flag  or  flags,  the  flag-officer  or  officers,  being  actually  on  board,  or 
directing  and  assisting  in  the  capture,  shall  have  one  of  the  said  three-eighth  parts, 
the  said  one-eighth  part  to  be  paid  to  such  flag  or  flag-officers  in  such  proportions, 
and  subject  to  such  regulations  as  are  hereinafter  mentioned." 

(a)  [As  to  the  right  of  flag-officers  to  prize-money  under  various  proclamations, 
see  Lwd  Nelson  v.  Tucker,  3  Bos.  &  Pul.  257,  S.  C.  in  error,  4  East,  238.  Drurij  v. 
Ladii  Gardner,  2  M.  &  S.  150.  Lmd  Duncan  v.  Mitchell,  4  M.  &  S.  105.  Lord  Keith 
v.  Fringle,  4  East,  262.  Ilarvey  v.  Cooke,  6  East,  220.  Holmes  v.  Rainier,  8  East,  502. 
Lady  Gardner  v.  Lyne,  13  East,  574.  Donelley  v.  Popham,  1  Taunt.  1.  Duckworth  v. 
Tucker,  2  Taunt.  7.] 


154  JOHNSTONK   V.  MARGETSON  l  H.  BL.  263. 

Under  this  clnnse,  the  (]ecease<l  coramodoro  was  entitled  to  one  eigtith  of  tlie 
prize  in  dispute,  since  the  givint;  orders  is  a  direction  and  assistance.  Having  given 
the  oriler,  he  was  entitled  to  all  the  beneficial  consequences  of  it.  His  personal  presence 
was  not  necessary.  Captains  hy  this  clause  must  1)3  actually  on  board  at  the  time 
of  the  capture,  otherwise  they  have  no  right  to  share  in  the  prize;  but  the  direction 
as  to  flag-officers  is  in  the  disjunctive;  they  must  be  either  on  board,  or  assisting 
and  directing,  and  the  only  way  of  assisting  and  directing  where  the  Hag-officer  is  not 
on  board,  is  by  giving  orders. 

The  next  clause  to  be  considered  is  that  which  is  in  the  following  terras,  "  We  do 
hereby  will  and  direct,  that  the  following  reguljitions  shall  be  observed  concerning 
the  one-eighth  part  herein  before  mentioned  to  bo  granted  to  the  flag,  or  flag-officers 
who  shall  actually  be  on  board  at  the  taking  of  any  prize,  or  shall  be  diiecting  or 
assisting  therein  ;  fiist,  that  a  flag-cflicer  commander-in  chief,  when  there  is  but  one 
flag-[263]-officor  upon  service,  shall  have  to  his  own  use  the  said  one-eighth  part  of 
the  prizes  taken  by  ships  aii<l  vessels  under  his  command  :  secondly,  that  aflng-officcr 
sent  to  command  at  Jamaica,  or  elsewhere,  shall  have  no  right  to  any  share  of  prizes 
taken  by  ships  or  vessels  employed  there,  before  he  arrives  at  the  place  to  which  he 
is  sent,  and  has  actually  taken  upon  him  the  command  :  thirdly,  that  when  an  inferior 
flag-officer  is  sent  out  to  re-inforce  a  superior  flag-officer  at  Jamaica  or  elsewhere,  the 
superior  flag-officer  shall  have  no  right  to  any  share  of  prizes  taken  by  the  inferior 
flag-officer,  before  the  inferior  flag-officer  shall  arrive  within  the  limits  of  the  command 
of  the  superior  flag-officer,  and  actually  receive  some  order  from  him.  Fourthly,  that 
a  chief  flag-officer  returning  home  from  Jamaica  or  elsewhere,  shall  have  no  share  of 
the  prizes  taken  by  the  ships  or  vessels  left  behind  to  act  under  another  command." 
Now  these  clauses  were  evidently  designed  to  prevent  disputes  between  two  flag-officers, 
respecting  the  one-eighth  part  ;  but  the  present  (juestion  is  between  a  flag-officer  and 
a  captain,  whether  the  captain  shall  receive  three-eighths,  or  only  two,  and  the  flag- 
officer  the  remaining  third.  But  by  the  usage  of  the  Navy,  ami  the  fair  construction 
of  the  former  [lart  of  the  proclamation,  a  captain  is  only  to  have  the  whole  three-eighths, 
when  he  does  not  act  under  the  command  of  a  flag-officer,  but  receives  his  orders 
immediately  from  the  Admiralty,  or  when  he  takes  a  prizi  in  pursuance  of  a  plan 
formed  by  himself.  But  allowing  the  latter  clauses  of  the  proclamation  to  be  applic- 
able to  the  present  case,  they  are  clearly  in  favour  of  the  plainliH'.  A  flag-officer 
coming  new  on  a  station  has  no  right  to  any  share  of  prizes  taken  liy  ships  on  that 
station,  before  he  actually  arrives  and  takes  upon  him  the  command.  The  reason  of 
this  exclusion  must  be,  that  he  has  not  been  assisting  or  directing,  by  giving  orders. 
In  other  cases  the  right  is  vested  from  the  time  of  giving  the  orders.  By  the  fourth 
regulation  a  flag-officer  returning  home,  is  to  have  no  share  in  prizes  taken  by  ships 
left  behind  under  another  command.  But  when  he  does  not  leave  the  ship  under 
another  command,  (as  in  the  present  case,)  then  his  right  is  not  taken  away  :  unless 
he  were  entitled  by  the  other  clauses,  this  restriction  would  be  superfluous.  If  the 
right  of  the  flag-officer  were  divested  merely  by  quitting  his  station,  it  would  be 
absurd  to  specify  the  case  of  leaving  ships  behind  under  another  command.  By  the 
course  of  the  Navy,  a  captain  once  under  the  command  [264]  of  a  flag-officer  continues 
so  till  another  is  appointed.  Here  the  words  "another  command  "  must  be  taken  to 
mean  the  command  of  another  flag-officer. 

But  in  truth  these  clauses  relate  only  to  questions  between  two  flag-officers.  It 
appears  from  a  search  made  in  the  offices,  that  before  the  year  1744  the  proclamations  in 
time  of  war  contained  no  particular  regulations  respecting  the  share  of  flag-officers, 
which  then  stood  upon  the  general  rule.  In  that  year,  regulations  were  inserted. 
The  first  was  the  same  as  that  in  the  present  proclamation  :  the  second,  that  no  flag- 
officer  sent  out  should  have  any  share,  &c.  "  before  he  arrived  within  the  limits  of  his 
command  : ''  the  third,  similar  to  the  second,  with  regard  to  an  inferior  flag-officer 
sent  out  to  reinforce  a  superior:  the  fourth,  that  a  chief  flag-officer  returning  home 
should  have  no  share  in  prizes  taken  "by  ships,  &e.  left  behind  at  Jamaica  or  else- 
where after  he  was  got  out  of  the  limits  of  his  command."  In  the  year  1756,  these 
regulations  were  alteied  pursuant  to  a  representation  from  the  Lords  of  the  Admiralty, 
to  whom  the  matter  was  referred  by  an  order  of  the  King  in  Council,  to  the  form  in 
which  they  stand  at  present.  In  the  second  article,  instead  of  the  words  "  before  he 
arrives  within  the  limits  of  his  command,"  were  inserted  "before  he  arrives  at  the 
place  to  which  he  is  sent,  and  actually  takes  upon  him  the  command."     To  the  third 
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article,  were  adJed  "before  they  (the  inferior  flag  officers)  "  actually  receive  some 
order  from  him"  (the  superior).  In  the  fourth  article,  instead  of  the  words  "ships 
left  at  Jamaica  or  elsewhere,  after  he  is  got  out  of  the  limits  of  his  command," 
were  inserted,  "  ships  left  behind  to  act  under  another  command."  This  com- 
paiative  view  clearly  shews,  that  these  regulations  were  designed  merely  to  prevent 
disputes  between  flag-officers,  where  one  was  going  out,  and  the  other  coming 
home,  respecting  the  limits  of  their  respective  commands,  when  they  were  in  such 
and  such  latitudes,  and  that  in  the  year  1756,  a  more  pointed  description  was  given 
to  the  regulations,  as  they  stood  in  1744,  which  was  adopted  in  the  present  proclama- 
tion, but  which  does  not  include  the  present  case,  there  being  no  other  commander 
on  the  Lisbon  station,  after  Commodore  Johnstone  had  quitted  it.  In  the  case  of 
Taylor  v.  L(rrd  H.  Pauleit  (a)',  it  was  decided  that  the  plaintiff,  [265]  who  was  in  similar 
circumstances  with  Captain  Mann,  could  not  recover.    In  the  case  of  Pirjot  v.  White  (af, 

(ay  Taylor  v.  Lord  H.  Paulett,  at  Nisi  Prius  1759. 

This  was  an  action  for  money  had  and  received  by  the  defendant,  as  the  admiral's 
share  of  a  prize,  taken  by  the  plaintiff's  ship,  which  sailed  from  the  Downs  on  a  cruise 
under  orders  from  defendant,  who  commanded  as  admiral  on  that  station.  The  ground 
of  the  action  was,  that,  before  the  prize  was  taken,  the  defendant's  command  was  deter- 
mined, he  being  superseded  by  Admiral  Smith. 

Admirals  Boscawen  and  Knowles  were  called  as  witnesses  to  prove  the  discipline 
of  the  Navy,  in  regard  to  the  determination  of  an  officer's  command. — They  both 
agreed,  that  where  an  admiral  detaches  a  ship  from  his  squadron,  upon  intelligence 
which  he  had  himself  received,  and  to  execute  a  plan  not  prescribed  to  him  by  the 
Admiralty,  but  formed  by  himself,  though  he  should  be  superseded  before  that  ship 
had  finished  her  cruise,  he  continues  answerable  for  her,  and  she  does  not  become 
under  the  charge  of  the  admiral  who  succeeded  him,  till  she  has  rejoined  the  squadron  : 
and  in  such  a  case  they  both  seemed  to  think  that  the  admiral  who  was  accountable 
for  the  ship,  was  entitled  to  the  prize  money.  But  if  the  ship  was  detached  by  an 
admiral,  in  consequence  of  particular  orders  to  him  from  the  Admiralty  to  send  one  to 
such  a  station,  or  on  a  particular  service  named,  the  admiral  had  no  further  charge 
of  the  ship,  than  while  he  was  actually  in  command,  but  when  he  was  superseded, 
transferred  it,  as  he  did  his  standing  orders,  to  the  admiral  who  succeeded  :  and  that 
the  admiral  upon  the  command  at  the  time  of  the  capture,  was  entitled  to  the  prize- 
money,  notwithstanding  the  captain  taking  the  prize  had  received  no  order  from  him. 

Lord  Mansfield  bad  no  doubt  upon  the  words  of  the  proclamation  for  the  distribu- 
tion of  prizes,  that  the  plaintiff  could  have  no  title  to  recover,  beciuse  there  never  was 
an  interval  in  which  his  ship  was  not  under  the  command  of  an  admiral ;  and  therefore, 
though  it  might  be  a  question,  whether  the  share  of  an  admiral  belonged  to  Admiral 
Smith,  or  to  the  defendant,  yet  without  doubt  the  plaintiff  was  not  entitled  to  it. 
His  counsel  did  not  accept  Lord  Mansfield's  offer  of  a  case  made  for  the  opinion  of 
the  Court,  but  rather  permitted  him  to  be  nonsuited. 

(a)-  Pigot  V.  White,  Easter  25  Geo.  3,  B.  R. 

This  was  an  action  of  assumpsit  for  money  had  and  received,  to  the  use  of  the 
plaintiff.  At  the  trial  a  case  was  reserved,  which  was  in  substance  as  follows  :  that 
Admiral  Digby  was  in  July  1782,  commander  on  the  North  American  station  ;  that 
on  the  7th  September,  Admiral  Pigot  superseded  Admiral  Digby,  and  took  him  under 
command;  before  which  time  Admiral  Digby  had  sent  out  cruizers,  which  after  that 
date  took  several  prizes.  The  question  was,  whether  Admiral  Pigot  was  entitled  to 
a  share  of  these  prizes  as  commander-in-chief? 

Lord  Mansfield.  I  certainly  at  the  trial  did  not  hint  which  way  my  opinion  was, 
out  of  respect  to  the  contending  parties,  and  the  value  of  the  thing.  I  told  them  I 
would,  if  they  pleased,  make  a  case  of  it.  I  have  not  a  particle  of  doubt.  In  many 
cases  of  prize,  the  value  of  the  prize  in  question,  and  the  hardship,  have  occasioned 
authoritative  explanations  by  the  King.  But  in  a  case  like  the  present,  there  was 
no  doubt  from  the  beginning,  but  that  the  admiral  in  command  was  always  entitled 
to  a  share.  Formerly  indeed,  the  moment  an  admiral  was  appointed  to  a  command, 
he  shared  in  all  prizes  taken  on  that  station,  even  before  he  joined.  But  that  is  altered, 
for  they  cannot  now  have  a  share  of  prizes  till  they  come  within  the  limits  of  their 
command.     It  is  no  matter  who  gave  the  orders  or  who  sent  them  out.     The  plaintiff 
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the  prize  was  taken  after  Admiral  Pigot  had  arrived  within  tlio  limits  of  his  command 
in  America,  and  actually  su|)i;rse(led  Admiral  Digby.  That  case  was  therefore  within 
the  letter  of  the  proclamation,  and  cannot  be  applied  to  the  present. 

It  was  argued,  on  the  part  of  the  defeiidtnt,  that  the  commodore  could  oidy  be 
entitled,  if  at  all,  under  the  general  clause  which  gave  one  of  thiee-eighlhs  to  a  flag- 
officer,  where  the  piize  was  taken  by  a  ship  under  the  command  of  a  flag-officer; 
there  was  nothing  in  the  subsequent  clauses  which  could  give  it  him  ;  [266]  that  his 
command  on  the  Lisbon  station  could  not  be  understood  to  have  continued  till  the 
time  of  the  capture,  as  he  had  accepted  another,  and  the  duties  of  both  together  were 
incompatible.  Dyer,  159,  197.  It  was  like  an  office  by  writ  or  patent,  which  ceases 
on  the  acceptance  of  another.  If  a  sheriff  issue  his  warrant  to  the  bailift'  to  execute 
a  writ,  and  before  execution  a  new  sherifl'  be  appointed,  the  bailiff  is  under  the  direc- 
tion of  the  latter.  If  the  Judge  of  one  Court  be  removed  to  another,  ami  before  his 
removal  make  an  order,  such  order,  though  executed,  is  not  considered  as  being  under 
his  j)articular  direction.  The  object  of  the  proclamation  was  to  encourage  the  captors 
actually  on  board,  by  giving  them  the  piizes.  There  must  be  either  an  actual  or 
constructive  [iresence  to  entitle  an  officer  as  a  captor.  But  in  the  present  case  there 
could  be  neither,  the  commodore  having  no  authority  over  Captain  Mann,  at  the  time 
of  the  capture.  His  command  must  have  ceased,  either  on  the  19lh  of  January  when 
his  new  commission  was  made  out,  or  on  the  3d  of  February  when  he  received  it. 
From  that  time  Captain  Mann  acted  as  the  immediate  otticer  of  the  Admiralty,  to 
whom  he  was  ameriable.  The  express  words  of  the  proclamation,  are  "under  the 
command  of  a  fiag-otficer,"  but  if  a  flag-officer  be  entitled  under  this  clause,  after  be 
has  quitted  the  former  command  and  taken  another,  he  would  with  equal  reason  be 
entitled  to  the  end  of  the  war,  or  if  he  were  disgraced  ;  or  his  executor  if  he  died 
after  giving  orders,  but  before  the  capture.  The  4th  clause  does  not  imply  that 
another  flag-officer  must  be  left  in  command  :  another  command  means  a  different 
command,  that  of  the  senior  captain  left  behind,  was  sufficient  to  answer  such  a 
description.  It  was  not  necessary  that  another  flag-otticer  should  be  appointed,  to 
put  an  end  to  the  command  of  the  deceased  on  the  Lisbon  station  ;  that  was  effected 
by  his  appointment  to  the  expedition  against  the  Cape  of  Good  Hope.  Where  a  flag- 
officer  ()uits  his  station  to  return  home,  the  command  devolves  on  the  senior  captain  ; 
but  if  it  be  thus  when  he  is  returning  from  his  station,  it  must  be  so  when  his 
command  is  actually  determined.  As  to  the  case  of  Taylor  v.  Lord  II.  Paulett,  if 
Commodore  Johnstone  had  been  suspended  as  Lord  H.  Paulett  was,  the  officer 
succeeding  him  would  have  been  entitled,  but  here  there  was  no  other  appointed. 
That  case  therefore  is  not  in  point.  The  ease  of  Piyot  v.  White  proves  that  a  flag- 
officer  is  not  entitled  to  a  prize  merely  by  giving  an  order  to  cruize.  There  Admiral 
[267]  I>igby  had  given  the  order,  but  Admiral  Pigot  had  a  right  to  the  flag  officer's 
share  of  the  capture. 

It  was  replied. 

That  though  the  right  of  the  deceased  commodore  depended  on  the  former  clause 
in  the  proclamation,  yet  the  subsequent  regulations  might  be  called  in  to  explain  it. 
There  are  but  two  ways  in  which  a  command  or  office  at  common  law  once  vested  can 
determine :  the  first  is,  by  direct  revocation  ;  the  second,  by  the  acceptance  of  another 
incompatible  with  it.  In  the  present  case,  the  two  commands  were  not  incompatible. 
A  general  has  often  the  command  of  two  divisions  of  an  array  at  the  same  time.  So 
the  command  of  two  fleets,  though  it  may  be  inconvenient,  is  not  in  its  nature 
repugnant.  The  command,  then,  of  the  commodore  on  his  former  station  did  not 
expire  merely  by  his  being  appointed  to  another.  If  an  officer  dies,  or  is  killed  in 
battle  after  giving  orders,  he  is  considered  as  a  captor  wiih  respect  to  a  share  in  the 
prize,  and  his  executors  are  intitled.  In  such  case,  the  command  is  determined,  and 
yet  the  right  attaches.  If  Captain  Maim,  not  ha\ing  any  other  orders,  had  disobeyed 
those  given  by  the  commodore,  he  would  have  been  amenable  to  a  court-martial ;  but 
if  the  command  was  at  an  end,  he  could  not  be  answerable  for  disobedience  to  an 
officer  whose  authority  did  not  exist.     Obedience  and  command  are  co-relative  terms ; 

was  commander-in-chief  at  the  time  the  prizes  were  taken,  and  therefore  he  is  certainly 
entitled  to  the  prize-money. 

The  three  other  Judges  were  of  the  same  opinion. 

PoBtea  to  the  plaintiff. 
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if  the  order  affected  Captain  Mann,  his  obedience  was  to  the  commander  who  gave  it. 
The  words  "other  command"  in  the  fouith  clause  cannot  mean  that  of  a  senior 
captain,  since  if  that  were  the  construction,  the  clause  would  be  absurd,  as  no  case 
could  exist  where  a  ship  would  not  be  under  another  command  ;  they  must  therefore 
mean  the  command  of  another  ilag-officer.  In  the  case  of  Pigot  v.  White  it  was 
expressly  stated  that  Admiral  Pigot  had  taken  Admiral  Digby  under  his  command 
before  the  piize  was  made  :  there  Admiral  Pigot  was  the  other  flag-officer.  Here 
there  was  no  other  fl>ig-otficer  appointed,  therefore  Captain  Mann  was  not  left  to  act 
under  "another  command." 

On  this  day  judgment  was  given  by 

Lord  Loughborough,  who,  after  stating  the  case  reserved,  proceeded  as  follows : 

On  the  argument  it  was  contended  in  behalf  of  the  plaintiff,  that  the  late  Commodore 
Johnstone  was  intitled  to  one-eighth  part  of  the  prize  taken  by  Captain  Mann,  under 
that  clause  of  the  proclamation  which  gives  such  share  to  the  flag-officer  who  [268] 
should  be  actually  on  board,  or  directing  and  assisting  in  the  capture.  It  was  also 
contended  that  the  regulation  respecting  a  flag-officer  returning  home  was  applicable 
to  this  case,  and  in  favour  of  the  plaintiff.  That  regulation  is,  that  where  a  flag-officer 
is  sent  out  to  command  on  any  station,  he  shall  have  no  share  of  any  prize  taken  by 
ships  employed  there,  before  he  arrives  at  the  place  to  which  he  is  sent,  and  actually 
takes  up  in  him  the  command  ;  and  that  a  flag-officer  returning  home  shall  have  no 
share  of  the  prizes  taken  by  the  ships  or  vessels  left  behind  to  act  under  another 
command.  But  it  was  said,  that  as  the  order  was  given  by  Commodore  Johnstone, 
and  as  the  cruize  began  under  his  command,  and  no  other  flag-officer  appointed  to 
succeed  him,  his  command  must  be  understood  to  have  continued  while  the  capture 
was  made,  and  therefore  the  plaintiff  was  entitled  to  recover.  On  the  part  of  the 
defendant  it  wa5  argued,  that  by  the  clause  of  the  proclamation  under  which  the  right 
of  Captain  Mann  attached,  three  eighths  of  all  prizes  were  given  to  the  captain  on 
board  at  the  time  of  the  capture,  with  an  exception  only  of  the  case  of  a  flag-officer 
being  actually  on  board,  or  directing  and  assisting  in  the  capture,  who  in  such  case 
was  to  have  one  of  those  three-eighths ;  and  therefore  to  give  a  flag-officer  any 
title  to  such  share,  it  was  necessary  that  the  ship  should  be  actually  under  his  com- 
mand at  the  time  of  the  capture ;  but  where  he  had  quitted  the  command,  he  could 
not  be  intitled. 

I  am  to  declare  the  opinion  of  the  Court,  that  under  the  proclamation  Captain 
Mann  had  a  right  to  the  whole  three-eighths.  To  intitle  any  other  person,  it  was 
necessary  that  two  things  should  concur,  namely,  that  both  the  order  should  be  given, 
and  the  capture  made  under  the  actual  command  of  a  flig-officer,  though  it  need  not 
be  under  the  same  flag.  The  question  then  is,  whether  the  commission  sent  from  the 
Admiralty  on  the  19th  of  January  to  Mr.  Johnstone,  appointing  him  to  take  another 
cnmmanil,  did  not  amount  to  a  determination  of  his  command  on  the  Lisbon  station  ? 
On  this,  our  opinion  is,  that  by  fair  and  natural  presumption,  though  it  does  not 
follow  as  a  strict  necessary  consequence,  when  the  Admiralty  gives  an  order  to  an 
officer  to  go  to  the  westward,  who  before  commanded  to  the  eastward,  all  bis  former 
duty  ceases,  uidess  there  is  some  spscial  reason  to  prove  the  contrary,  from  the  time 
he  accepts  the  other  command.  We  therefore  think,  in  the  present  case,  that  as  the 
prize  was  taken  when  Commodore  Johnstone  was  not  commander  on  that  station, 
there  must  be 

Judgment  for  the  defendant. 

[269]    Driver  on  the  several  demises  of  Burton  against  Hussey  and  Others. 

Monday,  June  29tb,  1789. 

In  order  to  discontinue  an  estate-tail,  it  is  necessary  that  the  party  discontinuing 

should  be  actually  seised  by  force  of  the  entail  (a). 

In  ejectment,  a  case  was  reserved  for  the  opinion  of  the  Court,  the  material  part 
of  which  stated,  that 

By  a  marriage-settlement,  Mary  Burton  was  tenant  for  life  of  the  premises  in 
question,  remainder  to  Richard  Williams  (the  intended  husband,)  for  life,  remainder 

{a)  [Accord.  Doe,  dem.  Jones  v.  Jones,  1  B.  &  C.  238.] 
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to  trustees  to  preserve  contingent  reraainders,  remainder  to  Sarah  Bishop  (the  intended 
wife,)  for  life,  in  bar  of  dower,  &c.  remainder  to  lhc3  first  ami  other  sons  of  Richard 
Williams  and  Sarah  Bishop,  in  tail  male,  remainckr  to  llioir  daughters  as  tenants  in 
common  in  tail  general,  remainder  to  Mary  Burton  in  fee. 

The  marriage  took  effect,  and  some  time  afterward,  Henry  Burton,  the  husband  of 
Mary  Burton,  joined  with  her  in  levying  a  fine  sur  cognizance  de  droit  tantum  with 
release  and  warranty  of  her  remainder  in  fee,  to  her  use  for  life,  remainder  to  the 
use  of  the  heirs  of  her  body  by  the  said  Henry  Burton,  or  any  future  husband  in  tail 
general,  remainder  to  Henry  Burton  in  fee.  Richard  Williams  died  in  the  life-time 
of  Saiah  (Bishop)  his  wife,  but  left  no  issue.  Henry  Burton  also  died  without  leaving 
issue,  having  devised  all  his  estates,  &c.  whatever,  to  Michael  Burton,  his  brother  and 
heir  at  law,  under  whom  the  lessor  of  the  plaintiff  claimed.  Aftcrwaicis  Mary  Burton 
and  Sarah  Williams,  (late  Bishop,)  joined  in  levying  a  fine  sur  cognizance  de  droit 
come  ceo,  &c.  of  the  premises,  to  the  use  of  certain  persons  in  fee,  under  whom  the 
defendant  claimed. 

On  this  case,  a  doubt  was  suggested,  whether  the  estate  tail,  which  Mary  Burton 
took  by  the  fine  sur  cognizance  de  droit  tanliiiu  was  not  discontitmed  by  the  fine  sur 
cognizance  de  droit  come  ceo,  &c.,  and  the  remainder  over  to  Henry  Burton,  divested 
and  turned  to  a  mere  right,  so  as  to  take  away  the  tight  of  entry,  and  put  the  plaint  iff 
to  the  necessity  of  bringing  a  real  action. 

But  on  a  subsequent  day,  it  was  admitted  by  the  counsel  for  defendants  (Serjts. 
Adair  and  Ruiuiington,)  that  as  Mary  Burton  was  tenant  for  life  under  the  settlement, 
when  she  joined  in  levying  the  fine  sur  cogin'zanco  <le  droit  come  ceo,  &c.  there  was  no 
discontinuance  of  the  estate-tail  in  remainder.  On  this  point,  it  was  stated  at  the  Bar, 
and  assented  to  by  the  Bench,  as  a  settled  rule  of  law,  that  in  order  to  work  a  discon- 
tiiuiance  of  an  estate  [270]-tail,  it  is  irecessary  that  the  party  discontinuing  should  be 
actually  seised  by  force  of  the  entail.  Litt.  s.  637. — Bredon's  case,  1  Co.  76. — Earl  of 
Clanricanl's  case.  Hob.  273(a)'.  Stephens  v.  Britteridge,  1  Lev.  34. —  1  Roll.  Abr.  634. 
— Gilb.  Ten.  117.— Cruise  on  Fines,  254,  255. 

The  Duke  of  St.  Alban's  against  Shore.     Monday,  June  29th,  1789. 

[Commented  on,  Martin  v.  Smith,  1805,  6  East,  561.     Considered,  Bastin  v.  Bidwell, 

1881,  18  Ch.  D.  246.] 

Where  in  articles  of  agreement  under  a  penalty,  there  are  mutual  covenants  between 
A.  and  B.  to  do  certain  acts,  and  also  a  covenant  which  goes  to  the  whole  considera- 
tion on  each  side  ;  to  an  action  of  debt  for  the  penalty,  brought  by  A.  against  B.  on 
account  of  the  non-performance  of  his  part,  B.  may  plead  in  bar  a  breach  by  A.  of 
the  covenant  which  goes  to  the  whole  consideration.  So  that  where  in  articles  of 
agreement  for  the  sale  of  lands,  it  was  agreed  that  A.  the  seller  should  take  in  part 
of  payment,  a  conveyance  of  other  lands  belonging  to  B.  the  buyer,  and  it  was  also 
agreed  that  all  timber  trees  which  were  then  upon  any  of  the  estates  should  be 
valued  by  a()praisers,  and  paid  for  by  the  respective  purchasers  at  a  given  time  ;  to 
an  action  of  debt  by  A.  against  B.  for  the  penalty,  on  his  refusal  to  complete  the 
purchase,  B.  may  plead,  that  A.  before  the  time,  cut  down  a  certain  number  of  trees, 
and  thereby  rendered  himself  unable  to  perform,  and  it  was  impossible  for  him  to 
perform  the  agreement.  To  intitle  himself  to  the  petialty,  the  plaintiff  must  shew 
a  strict  performance  on  his  part.  t^u.  A.  having  covenanted  to  make  a  good  title 
to  B.  at  his  expence  whether  it  be  a  good  averment,  that  A.  was  capable,  ready  and 
willing  to  make  a  good  title,  if  B.  would  have  prepared  the  conveyances  (a)'-?  Qu. 
Also  whether  a  breach  was  well  assigned,  stating  that  B.  did  not,  nor  would  accept 
the  title  ;  whether  it  ought  not  to  have  shewn,  that  A.  tendered  a  good  title  to  him, 
which  he  refused  (J)  1 

Debt  for  5001.  the  penalty  of  articles  of  agreement. 

The  declaration  stated  the  agreement  to  have  been  made  between  the  plaintiff  and 

(ay  S.  C.  2  Danv.  577.     Sir  Thomas  Raym.  36.     1  Siderf.  83. 
{af  [Ferry  v.  Williams,  8  Taunt.  62.     1  B.  Moore,  498,  S.  C] 
(i)  [Phillips  V.  Fielding,  post,  vol.  ii.  p.  123,  and  the  note  there.] 
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defendant  on  the  30th  of  March  1787,  by  which  the  defendant  was  to  pui  chase  of  the 
plaintiff  a  certain  farm  with  the  appurtenances,  together  with  an  acre  and  half  of  boggy 
land,  at  the  price  of  25941.  which  was  to  be  paid  at  Lady-Day  then  next,  in  the  following 
manner ;  the  plaintiff  was  to  accept  of  a  conveyance  and  surrender  of  certain  copyhold 
and  leasehold  premises  of  the  defendant,  at  the  price  of  18201.  (to  be  deducted  from 
the  before-mentioned  sum  of  25941.)  the  defendant  to  convey  those  premises  at  the 
expense  of  the  plaintiff'  unless  a  fine  should  be  necessary,  the  expense  of  which  the 
defendant  was  to  pay  ;  and  the  plaintiff'  to  make  a  good  title  to  the  defendant  at  his 
(the  defendant's)  expense,  unless  a  fit)e  or  recovery  should  be  necessary,  for  which  the 
plaintiff  was  to  pay,  who,  on  executing  the  conveyances,  was  to  receive  the  rest  of  the 
purchase-money.  All  timber  trees,  elms,  and  willow  trees,  which  then  were  upon  any 
of  the  above  estates,  to  be  fairly  valued  by  two  appraisers,  and  the  prices  and  values 
thereof  to  be  paid  by  the  respective  purchasers  of  the  estates  at  the  time  before 
mentioned  :  the  rents  of  the  respective  estates  to  be  received  by  the  owners  till  the 
24th  of  March  then  next.  It  was  also  agreed,  that  in  case  the  plaintiff  should  not  be 
enabled  to  make  a  good  title  to  the  said  estate  before  the  said  24th  of  March,  that 
agreement  should  be  void.  And  although  the  plaintiff  had  done  and  performed  every 
thing  on  his  part,  &c.  yet  protesting  that  the  defendant  had  not  done  any  thing  on  his 
part,  &c.  "  in  [271]  fact,  the  said  duke  saith,  that  he  the  said  duke  always  from  the 
time  of  the  making  of  the  said  articles  of  agreement,  until  and  upon  the  said  24th 
day  of  March  next  ensuing  the  date  thereof,  and  always  since  hath  been  and  is 
capable,  ready  and  willing  to  make  a  good  title  to  the  said  William  Shore,  of  the  said 
farm  and  premises,  and  boggy  land  so  agreed  to  be  purchased  by  the  said  William 
Shore  as  aforesaid,  and  to  execute  and  cause  to  be  executed,  necessary  and  proper 
conveyances,  and  assurances,  of  the  said  farm,  and  premises,  and  boggy  lands,  to  the 
said  William  Shore,  if  the  said  William  Shore  would  have  drawn  and  prepared  the 
same  for  execution,  according  to  the  foim  and  effect  of  the  said  articles  of  agreement, 
to  wit,  at  Hanwoith  aforesaid  :  and  the  said  duke  avers,  that  he  the  said  duke,  before 
the  25th  day  of  March,  being  Lady-Day  1788,  to  wit,  on  the  22d  day  of  March  A.D. 
1718,  at  Hauworth  aforesaid,  gave  notice  to  the  said  William  Shore,  that  he  the  said 
duke  was  ready  and  willing  at  any  time,  to  make  a  good  title  to  the  said  William 
Shore,  of  the  said  farm,  and  premises,  and  land,  so  agreed  to  be  purchased  by  the  said 
William  Shore,  and  to  execute  and  cause  to  be  executed  proper  deeds,  conveyances, 
and  assurances,  for  that  purpose,  if  the  said  William  Shore  would  prepare  the  same, 
he  the  said  duke  then  and  there  being,  and  still  being  enabled  to  make,  and  capable 
of  making,  a  good  title,  to  the  said  William  Shore,  of  the  said  farm,  and  premises  and 
land,  according  to  the  form  and  effect  of  the  said  articles  :  yet  the  said  William  Shore 
did  not,  nor  would,  on  or  before  the  said  24th  day  of  March  next  ensuing  the  date  of 
the  said  articles  of  agreement,  nor  hath  he  at  any  time  hitherto  drawn  or  prepared,  or 
caused  to  be  drawn  or  prepared  to  be  executed  any  deed,  conveyance  or  assurance 
whatsoever,  of  the  said  farm,  and  premises,  and  lands  mentioned  in  the  said  articles 
of  agreement,  and  so  agreed  to  be  purchased  by  the  said  William  Shore  as  aforesaid, 
nor  did,  nor  would  pay  the  said  purchase-money,  or  any  part  thereof,  nor  did,  nor 
would  accept,  the  said  title,  according  to  the  said  articles  of  agreement ;  but  on  the 
contrary  thereof,  the  said  William  Shore  hath  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse  to  draw  or  prepare  any  deed,  conveyance,  or  assurance  of  the 
said  farm,  premises,  and  land,  unto  the  said  William  Shore,  or  to  pay  the  said  purchase- 
money,  or  any  part  thereof,  or  in  any  wise  to  carry  the  said  articles  into  execution, 
contrary,  &c." 

[272]  Plea — "  That  the  said  duke  was  not  capable,  ready,  and  willing  to  make,  nor 
could  he  the  said  duke  make  a  good  title  to  the  said  William  of  the  said  farm  so  agreed 
to  be  purchased,  according  to  the  tenor  and  effect  of  the  said  agreement,  &c.  And  for 
further  plea,  &c.  that  after  the  making  of  the  said  agreement,  and  before  Lady-Day 
then  next  following,  to  wit,  on  the  20th  of  March  A.D.  1788,  the  said  duke  cut  down 
divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the  said  elms,  and  500  of  the  said 
willow  trees,  in  the  said  declaration  and  agreement  respectively  mentioned,  and  by  the 
said  agreement  agreed  to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned, 
whereby  th^  said  duke  disabled  himself  from  performing,  and  it  became,  and  was 
impossible  for  him  to  perform  and  fulfil  the  said  articles  of  agreement  on  his  part,  &c. 
for  which  reason,  he  the  said  William  declined  and  refused  to  carry  the  said  articles 
into  execution  on  his  pait,  as  he  lawfully  might,  &c." 
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Replication, — Issue  on  the  first  plea,  and  general  demurrer  to  the  second.    Joinder 

in  demurrer. 

This  was  argued  in  Hilary  term  last,  by  Lawrence,  Serjt.,  for  the  plaintiff,  and 
Bond,  Serjt.,  for  tlie  defendant,  and  a  second  time  in  Easter  term,  by  Le  Blanc,  Serjt., 
for  the  plaintift',  and  Marshall,  Serjt.,  for  the  defeniiaiit. 

The  arguments  in  support  of  the  demurrer  were  in  substance  as  follow  : 
The  articles  of  agreement  in  this  case  divide  themselves  into  two  branches.  First, 
That  the  defendant  was  to  purchase  of  the  plaintiflT  a  farm,  &c.  for  25941.  in  part  of 
payment  for  which  the  plaintiff  was  to  accept  a  conveyance  of  other  premises.  Secondly, 
That  the  trees  growing  upon  any  of  the  estates  should  be  valued  and  paid  for  by  the 
respective  purchasers.  The  object  of  the  (ilea  is,  to  shew  that  the  plaintiff  having  cut 
down  tiees  on  his  estate,  was  incapable  of  performing  his  |)art  of  the  agreement,  and 
therefore  that  the  defendant  was  not  bound  to  perform  the  other  part.  In  order  to 
support  the  plea,  it  must  be  proved  that  the  matter  contained  in  it  was  a  precedent 
condition,  for  if  it  were  not  such  a  condition,  the  non-performance  of  it  cannot  be 
pleaded  in  bar.  Where  one  part  of  an  agreement  is  not  the  consideration  of  the  other, 
non-performance  of  one  part  cannot  be  pleaded  as  an  excuse  for  the  nonperformance 
oi  the  other.  In  this  case  the  agreement  respecting  the  trees  was  no  part  of  the 
consideration  of  the  act  which  the  defendant  was  to  perform,  namely,  to  convey 
his  estate,  and  [273]  pay  the  residue  of  the  purchase-money.  Where  there  are  mutual 
remedies,  it  would  be  unjust  that  the  breach  of  one  covenant  should  bo  alleged  as  a 
reason  for  the  breach  of  another,  because  the  damages  arising  from  the  one  might  be 
unequal  to  those  occasioned  by  the  other.  The  case  of  Boone  v.  Eyre  (a),  was  similar 
to  the  present :  there  the  covenant  was  for  well  and  truly  peiforming,  &c.  the  breach 
was  non-payment,  and  the  plea  in  bar,  that  the  plaintiff  was  not  legally  possessed  of 
the  negroes  on  the  plantation.  There  Lord  Mansfield  said,  if  the  plea  were  allowed, 
any  one  negro  not  being  the  property  of  the  plaintiff'  would  bar  the  action  :  so  here, 
if  this  plea  were  allowed,  any  one  tree  being  cut  down  would  be  a  bar  to  the  plaintiff's 
demand.  In  Hunlocke  v.  BlacMowe,  2  Saund.  155,  the  terms  of  the  agreement  were  as 
strong  as  the  present,  but  there  a  similar  plea  was  not  allowed.  To  the  same  effect 
also  is  Cole  v.  Shallet,  3  Lev.  4L  Though  these  were  actions  of  covenant,  yet  the 
statute  of  8  &  9  W.  3,  c.  11,  has  put  actions  of  covenant  and  debt  for  a  penalty  on 

(a)  Borne  v.  Eyre,  B.  R.  East.  17  Geo.  3.* 

[See  S.  C.  2  W.  Bl.  1312 ;  96  E.  E.  767  (with  note),  to  which  add  General  Billposting 
Company  v.  Atkinson,  [1909]  A.  C.  121.] 

Covenant  on  a  deed,  whereby  the  plaintiff'  conveyed  to  the  defendant  the  equity 
of  redemption  of  a  plantation  in  the  West  Indies,  together  with  the  stock  of  negroes 
upon  it,  in  consideration  of  5001.  and  an  annuity  of  1601.  per  annum  for  his  life;  and 
covenanted  that  he  had  a  good  title  to  the  plantation,  was  lawfully  possessed  of  the 
negroes,  and  that  the  defendant  should  quietly  enjoy.  The  defendant  covenanteil, 
that  the  plaintiff  well  and  truly  performing  all  and  every  thing  therein  contained  on 
his  part  to  be  performed,  he  the  defendant  would  pay  the  annuity.  The  breach 
assigned  was  the  non-payment  of  the  annuity.  Plea,  that  the  plaintiff  was  not,  at  the 
time  of  making  the  deed,  legally  possessed  of  the  negroes  on  the  plantation,  and  so 
had  not  a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

Lord  Man-SFIELD. — The  distinction  is  very  clear,  where  mutual  covenants  go  to 
the  whole  of  the  consideration  on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other.  But  where  they  go  oidy  to  a  part,  where  a  breach  may  be 
paid  for  in  damages,  there  the  defendant  has  a  remedy  on  his  covenant,  and  shall  not 
plead  it  as  a  condition  precedent.  If  this  plea  were  to  be  allowed,  any  one  negro  not 
being  the  property  of  the  plaintiff  would  bar  the  action. 

Judgment  for  the  plaintiff.! 


2  W.  Black.  1312,  S.  C] 


t  [Accord.  Campbell  v.  Jones,  6  T.  R.  570.  Ritchie  v.  Atkinson,  10  East,  295. 
Earelock  v.  Geddes,  10  East,  555.  Davidson  v.  Givynn,  12  East,  389.  Storer  v.  Gordon, 
3  M.  &  S.  308.  Fothergill  v.  Walton,  8  Taunt.  576.  2  B.  Moore,  630,  S.  C. 
1  Saund.  320  c.  notes.     5th  edit.l 
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nearly  tlie  same  footing,  as  iu  neither,  more  than  the  real  damages  sustained  can  be 
recovered. 

On  the  part  of  the  defendant  three  objections  (a)  were  made  to  the  declaration. 
1st.  That  the  plaintiff  had  not  shewn  a  sufficient  performance  of  his  part  of  the  agree- 
ment to  intitle  him  to  bring  an  action  for  the  penalty.  *  The  conditions  in  this  case 
seem  to  be,  what  Lord  Mansfield  calls  "  dependent  conditions,"  in  which  the  performance 
of  one  depends  on  the  prior  performance  of  the  other,  and  therefore  till  the  prior 
condition  be  performed,  the  other  party  is  not  liable  to  an  action  for  the  non  perform- 
ance of  his  part.  Dougl.  691  (last  edition). — It  is  not  enough  for  the  [274]  plaintiff 
to  aver  that  he  is  ready  and  willing  to  perform  his  part ;  the  defendant  is  not  obliged 
to  convey  his  estate  to  the  plaintiff,  before  the  plaintiff  conveys  to  him.  Even  in 
covenant  to  recover  damages  for  the  non-performance  of  this  agreement,  the  plaintiff 
must  have  shewn  that  he  had  actually  done  all  in  his  power  to  perform  his  part ;  but 
this  being  debt  for  the  penalty,  an  action  of  a  more  harsh  nature,  the  plaintiff  must 
shew  a  precise  performance,  which  is  made  a  condition  precedent.  A  Court  of  Equity, 
on  the  same  principle,  will  not  decree  a  specific  performance  of  an  agreement  unless 
the  party  applying  for  the  decree  has  exactly  performed  hi.s  part.  Wherever  per- 
formance is  necessary  to  be  averred,  it  must  be  shewn  with  such  certainty  that  the 
Court  may  judge  whether  the  intent  of  the  covenant  be  performed.  .5  Com.  Dig.  43, 
*To  make  a  good  title  means  to  convey  by  a  good  title;  and  he  who  is  bound  to 
convey,  is  bound  to  prepare  and  tender  such  conveyances  as  are  proper  to  make  a 
good  title  to  the  grantee.  1  Roll.  Abr.  46.5,  1.  3.  2  Lev.  95.  1  Ventr.  255.  1  Mod.  104. 
*  If  it  be  said,  that  the  defendant  must  prepare  the  conveyances,  because  he  is  to  pay 
the  expense  of  them,  the  answer  is  that  the  law  is  otherwise.  *If  nothing  be  said  of 
the  expense,  it  shall  be  defrayed  by  the  grantor.  1  Roll.  Abr.  422,  1.  50.  But  where 
the  grantee  is  to  pay  the  costs,  yet  the  grantor  must  prepare  the  conveyances.  Cro. 
Eliz.  517.  If  he  be  bound  to  assure  at  the  charge  of  the  grantee,  he  must  give  notice 
what  sort  of  conveyance  he  will  make.  Halling's  case,  5  Co.  22  b.  In  the  present 
case,  as  neither  party  has  done  any  act  towards  conveying  their  respective  estates, 
neither  can  bring  an  action  for  the  penalty.  But  if  it  should  be  holden  that  the 
defendant  was  bound  to  prepare  the  conveyances  because  he  was  to  pay  the  expence, 
yet  the  plaintiff"  has  not  shewn  a  sufficient  performance,  since,  for  any  thing  that 
appears,  a  *  fine  might  be  necessary  ;  and  as  such  fine  was  to  be  at  the  expence  of  the 
plaintiff,  and  he  was  bound  to  levy  it  if  necessary,  he  ought  to  have  shewn,  either 
that  he  had  levied  it,  or  that  it  was  not  necessary.  But  supposing  the  defendant  was 
bound  to  prepare  the  conveyance  from  the  plaintiff,  then  must  the  plaintiff  be  bound 
to  prepare  the  conveyance  from  the  defendant.  If  so  *the  plaintiff  ought  to  have 
stated,  not  only  that  he  had  offered  to  make  a  good  title  to  the  defendant,  but  also 
that  he  had  prepared  a  conveyance  from  the  defen<iant  to  him,  had  tendered  it  to  the 
defendant  to  be  executed,  and  demanded  the  difference  in  value;  but  that  the  defen- 
dant had  [275]  neither  prepared  a  conveyance  from  the  plaintiff  to  him,  executed  the 
conveyance  from  him  to  the  plaintiff,  nor  paid  the  difference. 

The  2d  objection  to  the  declaration  is,  that  the  plaintiff  only  states  that  he  was 
ready  and  willing  to  make  a  good  title,  but  does  not  shew  *  what  title.  If  he  in  fact 
had  no  title,  or  could  not  make  one  to  the  defendant,  the  agreement  was  void  by  the 
terms  of  it,  and  it  would  be  impossible  for  him  to  recover  ;  this  title  is  therefore  an 
essential  part  of  the  case.  But  the  validity  of  the  title  is  a  matter  for  the  recognizance 
of  the  Court,  and  therefore  it  must  appear  on  the  record,  that  the  Court  may  judge 
of  it,  and  the  defendant  take  issue  on  any  of  the  facts  which  support  it  if  untrue,  or 
demur  if  it  be  insufficient.  Here  the  performance  is  stated  so  generally  that  no  precise 
issue  *cin  be  taken  on  it.  In  covenant  the  breach  may  be  assigned  as  large  as  the 
covenant,  because  damages  only  are  to  be  recovered  ;  but  in  debt  for  a  penalty  a 
precise  breach  must  be  shewn,  because  a  breach  is  a  forfeiture  of  the  whole  bond. 
1  Ld.  Raym.  107.  No  issue  can  be  taken  on  the  word  *  patron  or  heir.  1  Ld. 
Rayra.  202.  But  the  word  *  title  is  of  much  more  vague  signification  than  either 
patron  or  heir.  Where  any  thing  is  to  be  done  as  a  precedent  condition,  an  aver- 
ment that  the  party  was  "ready  and  willing  to  do  it,"  is  insufficient,  neither  is  an 
averment  *  paratus  fuit  et  obtulit,  sufficient,  unless  he  states  that  he  was  hindered 

(a)  The  objections  made  to  the  declaration  by  Mr.  Serjeant  Marshall,  which  were 
noticed  by  Lord  Loughborough,  in  giving  judgment,  are  distinguished  by  asterisks. 

C.  P.  IV.— 6 
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by  the  other  party.  2  ShiukI.  350.  1  Roll.  Abr.  46-5,  1.  40;  but  paratus  fuit  et 
obtulit  is  suflicient,  where  iidlhin^  is  to  lie  done  on  his  part  befoie  the  other  has  done 
a  prior  act.  Ibid.  The  plainiill  therefore  ought  here  to  have  shewn  that  he  had 
actually  made  a  good  title  to  the  defendant,  and  what  that  title  was.  Hob.  69,  77. 
Cro.  Jac.  315,  425,  503.  Cro.  Eliz.  919.  Yelv.  49.  Sid.  467.  Dougl.  620  (last 
edition). 

The  3d  objection  to  the  declaration  is,  that  there  are  three  breaches  assigned  in 
an  action  of  debt,  but  it  is  not  stated  to  be  according  to  the  form  of  the  statute ;  for 
as  before  the  stat.  8  &  9  W.  3,  c.  11,  oidy  one  bieach  could  be  assigned  in  an  action 
of  debt,  if  many  be  now  assigned,  notice  must  be  taken  of  the  statute  in  pleading. 
But  the  breaches  themselves  do  not  meet  the  covenant,  not  being  breaches  of  the 
contract  stated.  They  are  : — 1st.  That  the  defendant  did  not  draw  or  prepare  any 
conveyance.  2d.  That  he  did  not  pay  the  purchase-money.  3d.  That  he  would  not 
accept  the  title.  Now  a  *  breach  should  be  assigned  in  the  wonls  of  the  covenant; 
or  at  least  it  must  [276]  contain  the  plain  and  obvious  meaning  of  the  covenant.  But 
it  has  been  proved  that  the  defendant  was  not  bound  to  prepare  the  conveyance.  The 
agreement  also  was  that  he  should  satisfy  the  plaintiff,  partly  by  conveying  certain 
premises  to  him,  and  by  paying  him  the  remainder  in  money  ;  not  that  he  should 
pay  the  whole  in  money.  This  breach  therefore  ought  to  have  been  *"That  the 
defendant  did  not  convey  to  the  plaintiff  the  premises  which  he  agreed  to  convey,  nor 
pay  the  difference."  As  to  the  3d  breach,  it  would  have  been  proper,  if  the  plaintiff 
iiad  shewn  a  sufficient  performance  on  his  pait;  but  the  defendant  could  not  accept 
till  the  plaintiff  had  actually  executed  the  conveyances. 

With  respect  to  the  plea,  it  is  to  be  observed,  that  the  agreement  is  not  in  two 
parts;  the  clause  relating  to  the  tiees  is  not  a  new  contract  of  sale,  but  the  mode  of 
valviation.  It  was  understood  that  they  were  to  go  with  the  land.  They  were  to  be 
paid  for  by  the  respective  purchasers ;  that  is,  by  the  purchasers  of  the  land  on  which 
they  grew,  and  were  considered  as  part  of  the  purchase.  The  value  of  land  with 
timber  growing  on  it  can  only  be  fairly  estimated  by  an  appraisement  of  the  timber. 
But  a  grant  of  land  passes  all  woods  and  timber  growing  on  it;  Co.  Lit.  4  a.;  the 
appraisement  is  only  to  ascertain  the  value.  Small  limber  gi owing  is  of  gieat  value, 
which  if  cut,  would  be  worth  nothing.  Thriving  timber  will  pay  10  or  15  per  cent. 
for  the  purchase-money,  and  without  it  the  laiul  may  be  of  no  value.  If  there  be 
a  covenant  to  leave  all  timber  on  the  land,  it  is  a  breach  for  the  party  to  cut  them 
down,  though  he  leave  them.  Sir  Tho.  llaym.  464.  If  the  plaintiff  has  cut  down 
any  of  the  trees  he  is  not  entitled  to  the  penalty,  because  he  has  deprived  the  estate 
of  certain  qualities  which  were  an  inducement  to  the  defendant  to  contract.  Admitting 
the  authority  of  Boone  v.  Eyre,  it  is  not  applicable  to  the  present  case;  theie  the  value 
of  the  plantation  was  not  altered  by  the  loss  of  some  of  the  negroes.  No  case  has 
been  adduced  where  the  subject-matter  of  the  contract  was  changed.  This  is  one 
entire  contract.  The  sale  of  the  land  is  the  sale  of  the  timber.  The  defendant  is 
called  upon  to  pay  for  a  thing  different  from  that  for  which  he  agreed.  Various  cases 
might  be  put,  where  there  may  be  an  agreement  for  the  purchase  of  one  entire  thing, 
and  a  particular  mode  in  valuing  a  part  of  it. 
It  was  replied, 

That  although  it  was  objected  that  the  plaintiff  had  not  shewn  a  sufficient 
performance  on  his  part,  yet  he  had  staled  [277]  that  he  was  capable,  ready  and 
willing,  to  make  a  good  title,  and  of  which  he  had  given  notice  to  the  defendant.  This 
was  sufficient.  The  plaintiff  was  not  bound  to  execute  the  conveyances  unless  the 
defendant  had  drawn  and  paid  for  them.  As  to  the  cases  cited,  where  it  was  holden 
insufficient  to  state  that  the  party  was  ready  and  willing  to  perform  his  part,  there 
some  specific,  certain  act  was  to  be  done,  in  which  case  performance  was  necessary  to 
be  averred.  But  here  the  plaintiff  was  to  make  no  conveyance  without  the  consent 
of  the  defendant.  The  first  class  of  cases  only  shews  at  whose  expense  conveyances 
were  to  be  made,  where  there  was  no  express  agreement,  but  here  by  the  covenant 
the  defendant  was  to  pay  it.  As  to  tho  objection  that  a  fine  might  have  been 
necessary,  that  is  answered  by  stating  that  the  plaintiff"  gave  notice  to  the  defendant 
that  he  was  ready  and  willing  at  any  time  to  make  a  good  title.  If  a  fine  were 
necessary,  the  defendant  ought  to  shew  that  it  was  necessary  ;  the  plaintiff  agreed 
to  levy  it  only  if  it  were  necessary.  As  to  the  case  where  the  word  "patron"  was 
not  sufficiently  certain  to  take  issue  upon,  it  was  in  quaie  impedit,  where  the  party 
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was  obliged  to  make  out  a  title  to  himself,  and  shew  an  actual  presentation.  In  the 
other  class  of  cases  cited,  where  the  words  "ready  and  willing"  were  holdeti  not 
sufficient,  an  absolute  performance  was  necessary  to  be  stated,  because  it  was  wholly 
in  the  power  of  the  party  to  perform  the  act  required.  But  where  two  things  are  to 
be  done  at  the  same  time  by  different  parties,  it  is  enough  for  the  party  declaring  to 
state  that  he  was  ready  and  willing  to  perform  his  part,  especially  where  money  is 
to  be  paid  for  the  conveyance  of  an  estate,  in  which  case  the  party  to  whom  the 
estate  is  to  be  conveyed,  is  not  forced  to  pay,  unless  the  other  is  ready  and  willing  to 
convey.  The  ground  of  the  decision  in  Cro.  Jac.  31.5,  was,  that  the  plaintiff  ought  to 
have  shewn  by  what  title  the  plaintiff  in  ejectment  recovered,  since  it  might  have 
been  by  his  own  conveyance,  and  then,  though  the  facts  alleged  were  true,  still  there 
might  be  no  breach  of  covenant.  On  this  principle  the  case  of  Nohh.  v.  King  (ante, 
34),  was  decided  in  this  Court.  So  also  in  the  other  cases  cited,  where  there  were 
covenants  for  good  title  and  quiet  enjoyment,  it  was  necessary  to  state  the  title  of 
those  by  whom  the  parties  were  evicted  or  disturbed,  because  the  facts  alleged  might 
be  true,  and  yet  the  covenants  might  not  be  broken.  The  case  cited  from  Yelverton, 
49,  was  decided  principally  on  [278]  the  ground  that  the  declaration  ought  to  have 
shewn  that  B.,  the  person  who  was  to  become  bound  according  to  the  agreement, 
was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely  that  the  breaches  are  not 
stated  to  be  assigned  by  virtue  of  the  statute ;  that  is  matter  of  form,  and  not  to  be 
taken  advantage  of  on  a  general  demurrer.  As  to  the  objection  that  they  are  not 
breaches  of  the  agreement  stated  ;  it  is  to  be  observed  that  they  are  in  substance 
and  truth  breaches  of  the  agreement.  It  sufficiently  appears  from  them,  that  the 
defendant  did  not  do  what  he  was  bound  to  do,  that  he  neither  prepared  the  convey- 
ances, paid  the  purchase-money,  nor  accepted  the  title  of  the  plaintiff'.  He  ought,  by  some 
act  on  his  part,  to  have  enabled  the  plaintiff  to  have  done  what  he  had  agreed  to  do, 
namely  to  convey,  &c.  No  answer  has  been  given  to  the  case  of  Boone  v.  Eyre,  where 
the  negroes  were  to  pass  with  the  land,  as  the  trees  in  this  case.  There  the  damages 
for  the  loss  of  the  negroes  were  unequal  to  those  which  would  have  accrued  to  the 
other  party.  There  also  a  gross  sum  was  stipulated  for  the  negroes  together  with  the 
plantation  ;  here,  there  was  only  an  agreement  for  a  valuation.  If  any  tree  had  been 
cut  down,  the  defendant  would  have  paid  so  much  the  less  ;  and  if  there  was  any 
ideal  value  annexed  to  the  growing  timber,  he  ought  to  have  stated  it.  The  whole 
contract  is  not  to  be  rescinded  by  an  alteration  in  the  trees  on  the  land,  which  were 
to  be  the  subject  of  a  separate  valuation. 

Cur,  advis.  vult. 

On  this  day,  the  following  judgment  of  the  Court  was  delivered  by  LoRD 
Loughborough  ;  who  having  stated  the  pleadings,  said. 

It  is  clear  in  this  case,  that  unless  the  plaintiff'  has  done  all  that  was  incumbent  on 
him  to  do,  in  order  to  create  a  performance  by  the  defendant,  (if  I  may  use  the 
expression,)  he  is  not  entitled  to  maintain  the  action.  If  he  has  not  set  forth  a 
sufficient  title,  judgment  must  be  against  him  whatever  the  plea  is,  and  if  the  plea  be 
a  good  bar,  the  same  consequence  must  follow.  It  was  argued  on  the  part  of  the 
plaintiff,  that  the  agreement  respecting  the  trees  was  not  a  condition  precedent,  and 
therefore  a  breach  of  that  agreement  could  not  be  pleaded  in  bar  of  the  action.  In 
support  of  this  argument,  the  case  of  Boone  v.  Eyre  was  cited  ;  but  in  that  case, 
though  the  Court  of  King's  Bench  held  the  plea  insufficient,  yet  they  laid  down  a 
clear  and  well  founded  distinction,  that  where  a  covenant  went  to  [279]  the  whole 
of  the  consideratioti  on  both  sides,  there  it  was  a  condition  precedent;  but  where  it 
did  not  go  to  the  whole,  but  only  to  a  part,  there  it  was  not  a  condition  precedent, 
and  each  party  must  resort  to  his  separate  remedy ;  and  for  this  plain  and  obvious 
reason,  because  the  damages  might  be  unequal.  The  cases  also  of  Hiinlocke  v.  Blacklowe, 
2  Saund.  (p.  119),  and  Cole  v.  Shallet,  3  Lev.  (p.  41)  were  cited  as  being  in  favour  of 
the  plaintiff.  But  it  is  unnecessary  to  enter  into  the  discussion  of  those  cases ;  though 
perhaps  doubts  may  reasonably  be  entertained  of  the  doctrine  laid  down  in  Saunders, 
and  though  the  case  cited  by  him  in  his  argument  may  deserve  full  as  much  considera- 
tion as  that  which  was  the  subject  of  the  determination  of  the  Court.  For  we  found 
our  opinion  on  the  present  case,  on  the  ground  of  the  distinction  in  Boone  v.  Eyre, 
which  we  think  a  fair  and  sound  one.  Then  the  question  is,  whether  the  covenant  of 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be  done  by  the 
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defendant'!  Now  the  duke  cleaily  covenanted  to  convey  an  estate  to  the  defendant, 
it)  which  all  ihe  timber  giowinj^  0!i  the  estate  was  necessarily  included.  The  timber 
was  not  disjoined  from  the  estate  by  the  separate  valuation  of  it.  It  was  expressly 
agreed  that  all  trees,  ite.  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  not  to  be  permitted  to  a  party  contracting  to  convey  land  which  includes  the 
timber,  by  his  own  act  to  change  the  nature  of  it  between  the  time  of  entering  into 
the  contract  and  that  of  performing  it.  There  may  be  cases  where  the  timber  growing 
on  an  estate  is  the  chief  inducement  to  a  purchase  of  that  estate.  But  it  is  not 
necessary  to  inquire  whether  it  be  the  chief  inducement  to  a  purchase  or  not;  for  if 
it  may  bo  in  any  sort  of  a  consideration  to  the  party  purchasing  to  have  the  timber, 
the  party  selling  ought  not  to  be  permitted  to  alter  the  estate  by  cutting  down  any 
of  it.  This  is  not  an  action  of  covenant  where  one  party  has  performed  his  part, 
but  is  brought  for  a  penalty  on  the  other  party  refusing  to  execute  a  contract.  But 
to  entitle  the  party  bringing  the  action  to  a  penalty,  he  ought  punctually,  exactly, 
and  literally,  to  complete  his  part.  We  are  therefore  of  opinion  that  the  plea  is  a  good 
bar  to  the  action,  and  on  this  we  give  our  ju(igment.  My  brother  Marshall  (a)'  made 
some  exceptions  to  the  declaration,  which  it  is  not  necessary  to  go  into,  but  which, 
speaking  for  myself,  I  think  material.  It  is  to  be  observed,  that  this  is  not  a  contract 
absolutely  and  at  all  events  to  convey.  Where  a  man  [280]  undertakes  to  convey, 
he  undertakes  to  convey  by  a  good  title.  There  are  cases  where  a  Court  of  Equity 
has  holden,  that  a  party  so  undertaking  might  make  a  title  by  procuring  an  Act  of 
Parliament,  and  that  he  was  Ixnind  to  purchase  in  all  outstanding  terms  to  msike  a 
good  title.  But  in  this  case  if  the  plaintiff  was  not  entitled  to  make  a  good  title  before 
a  certain  day,  the  agreement  was  to  be  at  an  end,  ho  might  be  off,  and  was  released 
from  his  engagement  (/;)'.  He  therefore  undertook  to  make  a  good  title  before  a  given 
time  :  the  breach  assigned  is,  that  the  defendant  refused  to  accept  the  title.  But 
what  title?  What  exhibition  of  title?  What  title  was  tendered  to  him? (n)2  What 
was  there  for  him  to  accept  ?  This  perhaps  is  rather  dehors  the  questitui,  though  it 
might  be  material  if  it  were  necessary  to  take  it  into  consideration.  But  the  ground 
of  our  determination  is,  that  the  plea  is  good,  as  I  before  stated,  within  the  distinction 
laid  down  by  the  Court  of  King's  Bench  in  the  case  of  Boone  v.  Eyre. 
Judgment  for  the  defendant. 

Gerard  against  De  Robeck  and  Another.    Wednesday,  July  1st,  1789. 

An  undertaking  of  the  plaintiff",  to  give  material  evidence  where  the  veiuie  is  laid,  may 
be  supported  by  proof  of  the  cause  of  action  being  in  a  foreign  country  {ay. 

Adair,  Serjt.,  in  Easter  term,  shewed  cause  against  a  rule  to  change  the  venue  from 
London  to  Cornwall,  by  producing  an  affidavit  that  the  cause  of  action  arose  at  Port 
L'Orient,  in  France,  which  prevented  him  from  undertaking  to  give  material  evidence 
at  any  place  in  England. 

The  Court  suggested,  whether  an  undertaking  to  give  material  evidence  in  London 
would  not  be  fulfilled  by  proving  the  cause  of  action  at  Port  L'Orient,  by  the  same 
sort  of  fiction  as  is  used  in  a  declaration,  iu  which  the  cause  of  action  may  be  laid  in  a 
foreign  country  "to  wit,  at  London  in  the  parish  and  ward,"  &c. 

Afterwards  Adair  said  he  was  ready  to  enter  into  a  special  undertaking  of  this 
kind,  suited  to  the  circumstances  of  the  case.  In  answer  Kerby,  Serj^.,  cited  the  case 
of  Woolnorgh  v.  Boys{b)'^,  in  which,  on  a  motion  to  change  the  venue  from  London  to 
Suffolk,  an  affidavit  was  made  by  the  plaintiff,  that  the  cause  of  action  arose  at  Dunkirk, 

(a)'  Vide  the  argument. 

{by  [But  where  no  time  is  fixed  for  completing  the  purchase,  and  no  application  is 
made  by  the  vendee  before  the  commencement  of  the  action,  it  is  sutiicient  if  the 
vendor  shew  a  complete  title  at  the  trial.     Thompson  v.  Miles,  1  Esp.  N.  P.  C.  184.] 

(o)-  [Where  a  conveyance  is  to  be  prepared  at  the  expense  of  the  purchaser,  he 
is  bound  to  tender  it.  Seward  v.  Willock,  5  East,  198.  And  so  also,  it  seems,  where 
there  is  no  such  stipulation,  the  purchaser  is  bound  to  tender  the  conveyance.  Sugd. 
Vend.  &  Purch.  222,  6th  edit.] 

{ay  [Recognized  in  M'Cluse  v.  M'Keand,  2  Taunt.  197  ;  but  see  2  Smith,  457.] 

{by  In  this  Court,  Mich.  1785. 
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and  not  in  Suft'olk,  and  the  Court  after  consulting  all  the  officers,  held  that  the  cause 
shewn  was  not  sufficient,  unless  the  party  had  undertaken  to  give  material  evidence  in 
London. 

[281]  Lord  Loughborough  said,  that  as  the  introducing  a  new  method  of  practice 
might  cause  confusion,  the  plaintiff  must  undertake  in  the  usual  manner  to  give  material 
evidence  in  London,  and  leave  it  to  be  considered  at  the  trial,  or  afterwards  by  the 
Court,  how  far  evidence  of  the  cause  of  action  at  Port  L'Orient,  might,  by  fiction  of 
law,  support  such  an  undeitaking  (c). 

The  rule  was  therefore  discharged,  on  an  undertaking  to  give  material  evidence  in 
London. 

The  cause  went  to  trial,  and  a  verdict  was  found  for  the  plaintiff,  evidence  being 
given,  that  the  defendants,  who  were  partners  in  trade  at  Port  L'Orient,  had,  at  a 
meeting  of  their  creditors  at  that  place,  acknowledged  a  debt  to  the  plaintiff  of  30001. 

On  this  day  Kerby  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  fulfilled  his  undertaking.     But, 

The  Court  were  unanimously  and  clearly  of  opinion,  that  the  undertaking  to  give 
material  evidence  in  London,  was  by  fiction  of  law  well  supported  by  proof  of  the  debt 
in  France,  and  therefore 

Refused  to  set  aside  the  verdict. 


James  agaiiist  Moody.     Wednesday,  July  1st,  1789. 

The  plaint  in  replevin  being  removed  by  defendant  into  this  Court  by  re.  fa.  lo.  which 
is  filed  on  the  appearance-day  of  the  return,  and  a  rule  to  declare  being  given, 
he  may  sign  judgment  of  non  pros,  for  want  of  declaring,  without  demanding  a 
declaration  (a). 

The  plaint  in  replevin  being  removed  by  the  defendant  into  this  Court  from  an 
inferior  one  by  recordari  facias  loquelara,  returnable  in  fifteen  days  of  Easter  (and 
which  was  filed  on  the  29th  of  April  (h)),  the  defendant  signed  jugdment  of  non  pros, 
for  want  of  a  declaration  after  having  given  a  rule  to  declare. 

A  rule  was  obtained  to  shew  cause  why  the  judgment  should  not  be  set  aside,  on 
the  ground  that  no  demand  of  a  declaration  was  made.     But 

The  Court  held  that  such  a  demand  was  not  necessary,  and  therefore 

Discharged  the  rule  with  costs. 

Kerby,  Serjt.,  for  the  plaintiff,  and  Adair,  Serjt.,  for  the  defendant. 


[282]     WouLFE  against  Sholls.     Wednesday,  July  1st,  1789. 

To  support  in  the  next  term  after  that  in  which  issue  is  joined,  a  rule  for  judgment  as 
in  case  of  a  nonsuit  for  not  proceeding  to  trial,  the  affidavit  must  state,  that  issue 
was  joined  early  enough  in  the  preceding  term,  for  the  plaintiff  to  have  proceeded 
to  trial  in  that  term.  But  in  the  third  term,  a  general  affidavit  stating  that  issue 
was  joined  in  the  former  term,  is  sufficient. 

A  rule  was  obtained  on  a  former  day  by  Bond,  Serjt.,  to  shew  cause  why  there 
should  not  be  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  Irial  in  due  time 
after  issue  joined,  on  an  affidavit  which  stated  generally,  "  that  issue  was  joined  in  the 
last  term,"  &c. 

Marshall,  Serjr.,  shewed  cause,  insisting  that  according  to  the  practice  of  this  Court, 
the  defendant  was  not  entitled  to  the  judgment  for  which  he  applied,  without  shewing, 
that  issue  had  been  joined  early  enough  in  the  last  term  for  the  plaintiff  to  have  tried 
his  cause  in  that  term.     For  any  thing  appearing  on  the  affidavit,  issue  might  have 

(c)  [But  the  practice  of  the  Court  is  to  discharge  the  rule  for  changing  the  venue, 
without  any  undertaking,  where  the  cause  of  action  arises  abroad.  Hope  v.  Bennet, 
2  Bos.  &  Pul.  N.  R.  397.  Savory  v.  Spooner,  2  Marsh.  280.  6  Taunt.  569.  S.  C.  Tidd's 
Prac.  662,  8th  edit.] 

(a)  [Tidd's  Pr.  418,  8th  edit.] 

(b)  I.e.  the  appearance  day  of  the  return. 
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been  joined  too  late  for  that  purpose,  the  defendant  therefore  had  not  stated  precisely 
what  was  necessary  to  support  the  rule. 

The  Court  were  of  this  opinion,  but  said  that  in  the  next  term,  such  a  general 
affidavit  would  have  been  sufficient. 

Kulo  discharged  (a)'. 

Vide  Frampton  v.  Payne,  ante,  65 — and  Baker  v.  Newman,  123. 

End  of  Trinity  term. 
[283]    CA.SE.S  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 

MlCHAELMA.S   TeKM,    IN   THE  THIRTIETH   YeAR  OF  THE   ReIGN   OF  GeORGE   III. 

Barbe  qui  tam  against  Parker.    Saturday,  Nov.  7ih,  1789. 

In  an  action  for  the  penalty  nf  the  statute  12  Anne,  c.  16,  the  declaration  stated  a 
specific  sum  of  money  to  have  been  lent,  (in  which  the  usury  consisted)  but  the 
evidence  was  that  the  loan  was  part  in  money,  and  the  rest  in  goods  of  a  known 
value,  which  the  party  receiving  the  loan  agreed  to  take  as  cash:  this  was  good 
evidence  to  support  the  declaration  (a)-. 

This  was  an  action  for  the  penally  of  the  stat.  12  Anne,  s.  2,  c.  16,  against  usury, 
tried  at  Guildhall  before  Lord  Loughborough  in  last  Hilary  term,  in  which  a  verdict 
was  found  for  the  plaintitf.  The  declaration  stated,  that  on  the  16lh  of  May  1788, 
Stephen  Ronier  drew  two  bills  of  exchange  on  William  Keate,  one  for  461.  payable 
one  month  after  date,  the  other  for  4.51.  payable  two  months  after  date ;  and  that  the 
bills  were  accepted  by  Keate. 

It  then  stated,  that, it  was  corruptly  agreed  between  Romer  and  the  defendant, 
that  the  defendant  should  discount  for  Romer  the  said  two  bills  of  exchange,  "for 
gold,  that  is  to  say,  that  he  should  for  such  discounting  thereof,  have,  receive,  and 
take  from  the  said  Romer  more  than  interest  at  and  after  the  rale  of  51.  for  the 
forbearing  and  giving  day  of  payment  of  1001.  for  a  year,  that  is  to  say,  the  same 
money  as  the  profits  of  the  said  defendant  would  have  been,  if  the  said  Romer  had 
bought  of  the  defendant  gold  to  the  amount  of  the  said  two  bills  of  exchange,  and 
immediately  resold  the  same  again  to  him,  and  that  Romer  should  indorse  the  bills  to 
him."  It  then  stated,  that  the  defendant  discounted  the  two  bills,  and  advanced  and 
lent  [284]  to  Romer  the  said  sums  of  money  therein  mentioned,  that  is  to  say,  the 
said  suras  of  461.  and  451.  respectively,  and  did  forbear,  &c. 

And  the  plaintiff  farther  said,  that  the  defendant  by  means  of  the  said  corrupt 
contract,  took,  accepted,  anl  received  of  and  from  the  said  Ronier,  the  sum  of  41.  lis. 
(as  the  profits  which  he  the  defendant  would  have  made,  if  Romer  had  bought  of  him 
gold  to  the  amount  of  the  said  bills,  and  immediately  sold  the  same  again  to  him)  for 
the  forbearance  and  giving  day  of  payment,  &c.,  which  said  sum  of  41.  lis.  so  taken, 
&c.  exceeds  the  rate  of  51.  for  the  forbearance  and  giving  day  of  payment  of  1001.  for 
a  year,  &c. 

The  count  on  which  the  verdict  was  taken,  was  as  follows:  viz  "That  it  was 
corruptly,  and  against  the  form  of  the  statute  in  such  case  made  and  provided,  agreed 
by,  and  between  the  said  Romer  and  the  defendant,  that  the  defendant  should  lend  to 
the  said  Romer,  another  sura  of  money,  to  wit,  861.  9s.  and  should  forbear,  and  give 
day  of  payment  of  the  same  from  the  time  of  lending  thereof,  until  the  money  men- 
tioned in  two  certain  other  bills  of  exchange,  respectively  bearing  date  the  16th  of 
May  in  the  year  last  aforesaid,  before  then  drawn  by  the  sail  Romer  upon  the  said 
William,  and  by  him  severally  accepted  for  payment,  to  the  order  of  the  said  Romer 
for  two  certain  sums  of  money  therein  expressed,  to  wit,  the  sum  of  461.  at  one  month 

(a)'  Qu.  Whether  it  does  not  appear  from  hence,  that  if  issue  be  joined  early  enough 
in  a  term,  the  plaintiff  must  proceed  to  trial  in  the  same  term  ;  if  not,  at  all  events  in 
the  next  terra  !     [See  ante,  p.  65,  note  (i).] 

{af  [Vide  Hands  v.  Burton,  9  East,  349.  But  where  money  is  lent  by  a  cheque 
upon  a  banker  without  a  previous  agreement  to  consider  the  cheque  as  cash,  it  is  no 
loan  so  as  to  constitute  usury  till  cash  is  actually  received.  Brook  q.  t.  v.  Middleton, 
1  Campb.  N.  P.  C.  445.     Borrodaile  q.  t.  v.  Middklm,  2  Campb.  N.  P.  C.  53.] 
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after  date  of  the  said  bills,  and  the  sura  of  451.  at  two  months  after  date,  should 
become  due  and  payable  :  and  that  the  defendant  for  the  forbearance  and  giving  day 
of  payment  of  the  said  861.  9s.  for  the  said  time  last  aforesaid,  should  have  another 
sum  of  41.  lis.  and  that  the  said  Romer  foi-  securing  the  payment  as  well  of  the  said 
861.  93.  so  lent  as  last  aforesaid,  as  the  said  41.  lis.  and  for  the  forbearance  and  giving 
day  of  payment  of  the  same  as  last  aforesaid,  should  indorse  the  said  two  last  men- 
tioned bills  of  exchange,  and  deliver  the  same  so  imlorsed  to  the  defendant:  and  the 
plaintiff  who  sues  as  aforesaid  further  say.',  that  in  pursuance  of  the  said  last  mentioned 
corrupt  contract,  the  defendant  after  the  making  thereof,  to  wit,  on  the  said  17th  day 
of  May  1788,  at  London,  &c.  did  lend  to  the  said  Romer,  the  said  last  mentioned  sum 
of  861.  9s.  and  did  then  and  there  forbear  and  give  time  of  payment  of  the  same  from 
thence,  until  the  money  mentioned  in  the  said  two  last  mentioned  bills  of  exchange, 
severally  became  due  and  payable  :  and  the  said  Romer,  for  securing  to  the  defendant 
pay-[285]-ment  as  well  of  the  said  sum  of  861.  9s.  so  lent  as  last  aforesaid,  as  the  said 
41.  lis.  for  the  forbearance  and  giving  day  of  payment  of  the  same  as  aforesaid,  did 
then  and  there,  to  wit  on  said  17th  day  of  May,  in  the  year  last  aforesaid,  at  London, 
&c.  indorse  the  said  two  last  mentioned  bills  of  exchange,  and  thereby  appoint  the 
contents  thereof  to  be  paid  to  the  defendant :  and  then  and  there  delivered  the  same, 
so  indorsed,  to  the  defendant;  and  the  plaintiff  who  sues  as  aforesaid,  further  says, 
that  the  defendant  under  and  by  means  of  said  last  mentioned  corrupt  contract,  so  made 
as  last  aforesaid,  after  the  making  thereof,  to  wit,  on  17th  of  May,  in  the  year  last 
aforesaid  at  London,  &c.  had,  took,  accepted,  and  received  the  said  last  mentioned 
sum  of  41.  lis.  for  the  said  forbearance  and  giving  day  of  payment,  of  the  said  last 
mentioned  sum  of  861.  9s.  for  the  time  last  aforesaid  and  in  manner  aforesaid  ;  which 
said  sum  of  41.  lis.  so  had,  taken,  accepted  and  received  by  the  defendant  as  last 
aforesaid,  for  the  forbearance  and  giving  day  of  payment  of  the  said  last  mentioned 
sum  of  861.  9s.  as  last  aforesaid  for  the  respective  times  last  aforesaid,  exceeds  the  rate 
of  51.  fur  the  forbearance  of  1001.  for  a  year,  &c. 

At  the  trial  the  usury  was  clearly  proved,  as  it  appeared  that  upon  application  to 
the  defendant  to  discount  the  bills,  he  refused  to  do  it  unless  it  were  done  "as 
gold  "(a),  to  which  Romer,  who  had  been  a  jeweller,  consented,  and  received  in 
discount  861.  9s.  which  sum  was  paid  in  money,  bills,  and  old  gold,  part  of  which  was 
a  gold  toothpick  case,  which  Romer  said  he  believed  was  valued  between  him  and  the 
defendant  at  eight  guineas,  but  whatever  the  sum  was,  he  took  the  toothpick  case  as 
cash,  and  immediately  melted  it  down. 

In  the  last  term,  a  rule  was  obtained  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  there  was  a  variance  ;  the 
count  being,  that  the  defendant  lent  to  Romer  861.  9s.  but  the  evidence  proving  that 
part  of  the  sum  was  taken  in  goods. 

Against  which  Adair  and  Bond,  Serjts.,  now  shewed  cause. 

The  verdict  must  stand,  if  the  evidence  can  be  applied  so  as  to  support  it.  The 
usury  in  this  case  was  fully  proved,  and  it  is  sufficient  if  the  allegation  be  substantially 
made  out.  The  law  does  not  require  so  strict  a  method  of  proving  a  charge  of  [286] 
usury  in  a  declaration,  on  a  penal  statute,  as  in  a  plea ;  because  in  the  latter  case,  the 
party  pleading  the  plea  has  direct  cognizance  of  the  fact,  but  in  the  former,  the  trans- 
action is  presumed  to  be  more  secret,  and  the  action  brought  by  a  stranger  or  common 
informer.  1  Hawk.  P.  C.  b.  1,  c.  82,  s.  24.  In  Floyer  v.  Edwards,  Cowp.  112,  Lord 
Mansfield  says,  "  In  all  questions,  in  whatever  respect  repugnant  to  the  statute,  we 
must  get  at  the  nature  and  substance  of  the  transaction;  the  view  of  the  parties  must 
be  ascertained,  to  satisfy  the  Coui't  that  there  is  a  loan  and  borrowing;  and  that  the 
substance  was  to  borrow  o!i  the  one  part,  and  to  lend  on  the  other."  So  here  it  made  no 
difference  as  to  the  usury,  whether  the  loan  was  entirely  in  money,  or  partly  in  money  and 
partly  in  goods.  The  question  is,  whether  there  was  any  evidence  of  the  sura  of  861.  93. 
stated  in  the  count,  being  paid  to  Romer  1  But  he  expressly  swore,  that  part  was  paid 
him  in  money,  and  the  rest  in  gold  which  he  took  as  cash.  The  gold  or  any  other  goods 
given  as  money,  shall  be  holden  to  be  so,  especially  as  against  the  party  committing 

(a)  This  is  explained  in  the  first  count  of  the  declaration.  The  sum  of  41.  lis.  is 
exactly  the  profit  which  the  defetidant  would  have  gained  by  selling  and  repurchasing 
gold  of  the  value  of  911.  (the  amount  of  the  bills)  at  the  accustomed  rate  among 
refiners. 


168  BARBE   r.  PARKER  1  H.  BL  287. 

the  usuiy.  Stra.  691  ;  and  it  shall  not  lie  in  his  mouth  to  deny  it.  It  was  the  same 
as  Portugal,  or  any  other  foreign  coin,  given  in  exchange,  which  would  he  as  cash. 
Ill  1  Wils.  115,  ill  an  action  on  a  promise  to  deliver  up  a  bond  pledged,  on  payment 
of  the  money  borrowed,  where  the  breach  assigned  was,  that  the  defendant  refused  to 
deliver  up  the  bond,  though  it  was  not  stated  that  the  money  was  paid  or  tendered, 
yet  a  tender  and  refusal  being  proved  at  the  trial,  the  evidence  was  holden  to  agree 
with  and  support  the  declaration.  It  was  a  question  for  the  jury,  whether  this  was 
an  usuiious  contract,  and  they  by  their  verdict  have  determined  it  to  be  so. 

Le  iJlanc  and  Lawrence,  Serjts.,  in  favour  of  the  rule,  contended  that  the  count 
was  not  supported  by  evidence.  The  ground  of  the  action  is  a  contract  by  which 
Romer  was  to  receive  861.  9s.  It  is  stated,  that  so  much  money  was  actually  paid  to 
him;  this  ought  strictly  to  be  proved.  It  appeared  that  he  diil  not  know,  with 
certainty,  how  much  the  gold  toothpick  case  was  worth  ;  but  the  statute  annexes  the 
jjenalty  to  the  taking  more  than  legal  interest,  "  by  way  or  means  of  any  corrupt 
bargain,  loan,  exchange,  chevisance,  shift  or  interest  of  any  wares,  merchandizes  or 
other  thing,  or  things  whatsoever,"  it  ought  therefore  precisely  to  have  been  set  forth 
in  the  count,  how  the  usury  was  committed,  whetiier  by  loan,  exchange,  wares, 
merchandize,  &c.  or  otherwise.  If  the  gold  bad  [287]  been  sold  for  more  than  the 
estimated  value,  Romer  would  have  paid  less  interest,  and  perhaps  no  usury  would 
have  been  incurred  ;  the  interest  might  have  been  either  less  than  five  per  cent,  or 
exactly  to  that  amount.  But  though  the  usury  be  proved,  yet  it  is  not  the  same 
usury,  and  not  being  the  same,  there  is  a  variance.  The  principle  to  be  collected  from 
the  cases  on  this  point  is,  that  where  a  contract  is  stated,  whether  it  be  the  essential 
ground  of  the  action,  or  whether  it  be  matter  of  inducement,  such  contract  must  be 
specifically  proved.  Cudlip  v.  Itandle,  Garth.  202. — Brisloto  v.  IFrir/ht,  Dongl.  665 
(last  edition). — King  v.  Pippd,  1  Term  R'ip.  B.  R.  235, — and  in  Carlisle  v.  Trears, 
Cowp.  671,  it  was  determined,  that  where  an  usurious  contract  was  not  |)roved  as  laid 
in  the  declaration,  it  was  a  fatal  variance.  As  to  the  case  of  Floyer  v.  Edwards,  it  is 
not  stated  what  the  declaration  was  in  that  case,  neither  was  there  any  question  of  a 
variance  :  it  goes  only  to  shew,  that  an  usurious  contract  shall  not  be  covered  by  a 
sale  of  goods,  and  the  statute  evaded.  What  the  contract  was,  must  be  collected 
from  the  whole  transaction  ;  but  that  proves  it  to  be  a  contract  both  for  a  loan  of 
money  and  of  goods ;  yet  the  contract  stated  in  the  declaration  is  oidy  for  money  ; 
and  the  statute  distinguishes  a  loan  of  money  from  a  loan  of  goods.  In  an  action  in 
tiie  common  form  for  goods  sold  and  delivered  (i),  tried  before  Mr.  Justice  Biiller,  the 
contract  proved  was,  that  the  goods  should  be  paid  for,  partly  in  money,  and  partly 
in  buttons,  and  the  plaintiff  was  nonsuited,  not  having  declared  on  the  special  agree- 
ment. 

Adair  in  reply. 

The  cases  cued  on  the  other  side  may  be  divided  into  two  classes,  the  first,  where 
it  is  necessary  that  a  contract  should  be  proved  as  laid;  the  second,  which  was  last 
cited,  where  goods  were  not  allowed  to  be  considered  as  money.  As  to  the  first,  the 
rule  of  law  is  not  disputed  ;  and  it  has  been  complied  with  in  this  case  ;  the  contract 
has  been  proved  substantially  as  stated  :  it  is  laid  that  a  certain  sum  of  money  was 
advanced,  and  proved  that  the  sum  was  paid  in  cash,  and  what  was  eipiivalent  to,  and 
accepted  as  cash.  As  to  the  last  case,  it  shews  oidy,  that  wbcie  part  of  a  contract  for 
goods  is  to  be  paid  for  in  other  goods,  the  party  shall  not  be  permitted  to  recover  the 
whole  in  money,  by  saying  the  other  goods  were  money  :  but  where  there  is  a  con- 
tract for  the  loan  of  moiity,  and  part  of  it  is  given  in  goods  [288]  which  are  taken  as 
money,  the  party  giving  them  shall  not  be  permitted  to  deny  that  the  contract  was 
for  money,  or  that  it  was  proved  by  such  evidence  as  was  here  given. 

Lord  Loughborough. —  My  opinion  continues  the  sime  as  it  was  at  the  trial. 
It  has  been  truly  argued  by  my  brother  Adair,  that  the  contract  was  proved  as  laid  ; 
and  that  it  was  not  originally  a  contract  for  the  delivery  of  goods,  but  for  a  loan  of 
money.  Yet  I  agree  with  my  brother  Lawrence,  in  the  case  which  he  mentioned, 
where  there  was  a  contract  partly  for  money  and  partly  for  goods,  because  there  it 
is  obvious  that  as  the  paity  had  an  interest  that  the  contract  should  be  performed 
specifically  as  laid,  it  was  incumbent  on  him  to  enter  into  the  transaction.     But  here, 

(b)  Hanis  v.  Fowle,  sittings  at  Guildhall  after  Mich,  term  1787.  [Vide  Campbell 
V.  Sewell,  1  Chitty's  Rep.  611.] 
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both  parties  enter  into  a  contract  for  a  loan  of  S61.  9s.  in  the  execution  of  which,  by 
mutual  consent,  a  piece  of  gold  is  accepted  as  part  of  tliat  sum.  Suppose  Parker  had 
brought  an  action  against  Romer  for  861,  9s.  as  money  'e  it,  would  it  have  been  com- 
petent to  Romer  to  have  said,  "You  never  lent  me  so  much  money,  goods  were  part  of 
it :"  the  answer  to  that  would  have  been,  "You  have  agreed  to  take  it,  not  as  goods, 
but  as  money,  you  may  make  the  goods  represent  money,  as  well  as  money  represent 
goods."  Parker  delivers  this  piece  of  gooris  not  as  a  commodity  to  be  sold,  but  as  a 
thing  of  specific  value,  as  an  aliquot  part  of  the  money  ;  and  Romer  so  takes  it ;  then 
with  respect  to  him,  this  is  to  be  taken  as  constituting  so  much  of  that  common 
measure  of  the  value  of  the  commodity.  It  is  making  the  commodity  itself  stand  in 
the  place  of  the  thing  which  constitutes  the  value.  I  lay  no  stress  on  the  commodity 
being  gold.  I  think  if  any  other  commodity  of  less  easy  sale  had  been  so  estimated, 
the  case  would  have  been  precisely  the  same.  If  my  brothers  therefore  see  no  reason 
to  differ  from  me,  the  verdict  ought  to  stand. 

Heath,  J.  (Mr.  Justice  Gould  was  absent). — I  am  of  the  same  opinion.  The 
declaration  seems  to  me  to  be  well  framed,  and  sufficiently  proved.  It  would  make  a 
great  difference,  if  the  delivery  of  the  goods  were  to  be  a  part  of  the  shift,  and  no 
part  of  the  original  contract.  I  do  not  see  two  contracts,  as  it  was  said  ;  there  appears 
to  me  to  be  but  one  ;  and  a  piece  of  bullion  was  substituted  as  coin. 

[289]  Wilson,  J. — I  am  of  the  same  opinion.  There  is  no  doubt  but  that  if  the 
goods  had  been  part  of  the  cover  or  shift,  it  should  have  been  stated,  as  that  would 
have  been  in  the  description  of  the  offence.  Though  I  am  not  inclined  to  dispute  those 
cases  which  my  brother  Le  Blanc  has  cited,  where  the  contract  which  is  the  first  sub- 
stantial part,  differs  from  that  which  is  stated  ;  yet  in  this  case,  as  I  understand  the 
evidence,  they  took  it  clear  that  the  contract  was  for  a  loan  of  money.  The  first  com- 
munication with  the  defendant  was  not  for  a  loan  of  money,  but  simply  to  have  two 
bills  discounted  ;  that  is,  to  have  them  discounted  on  the  common  terms  of  five  per 
cent.  The  answer  to  that  by  the  defendant  is  not  "if  you  will  take  a  toothpick  case, 
or  part  of  it  in  goods,  I  will  discount  the  bills."  I  confess  I  at  first  understood  it  so, 
and  so  understanding  it,  I  had  a  decided  opinion  on  it ;  I  was  misled  by  his  saying, 
"It  is  not  worth  my  while  to  discount  the  bills  unless  you  will  do  it  as  gold,"  for 
taking  the  toothpick  case  as  gold,  I  thought  he  was  to  take  it  for  eight  guineas,  which 
perhaps  was  not  worth  five;  if  so,  I  should  be'of  opinion  that  it  ought  to  have  been 
stated  in  the  declaration.  But  the  contract  was,  "I  must  have  41.  lis.  for  the  forbear- 
ance of  861.  9s.  only  for  two  months  ; "  that  is  the  contract,  and  when  Romer  comes  to 
take  the  money,  he  says,  "  I  received  a  toothpick  case,  and  I  received  some  bills,  I 
cannot  tell  what,  but  I  took  it  all  as  cash  ;  I  took  it  as  cash,  and  I  immediately  con- 
verted it  into  cash,  by  putting  it  into  a  crucible;  I  converted  it  into  that  which,  if 
carried  to  the  Mint,  would  have  been  made  into  guineas."  This  neither  increased  nor 
lessened  the  usury. 

Rule  discharged. 

GuNNis  AND  Others  against  Erhart.     Monday,  Nov.  9th,  1789. 

The  verbal  declarations  of  an  auctioneer  at  the  time  of  the  sale  are  not  admissible 
evidence  to  contradict  the  printed  conditions  (a). 

The  plaintiffs  were  trustees  for  the  sale  of  a  copyhold  estate  which  was  sold  by 
auction.  In  the  printed  conditions  of  the  sale,  the  premises  were  stated  to  be  free 
from  all  incumbrances;  the  defendant  bid  for  them,  and  they  were  knocked  down  to 
him  ;  but  on  discovering  that  there  was  a  charge  on  the  estate  of  171.  per  annum,  he 
refused  to  complete  the  purchase.  In  consequence  of  which  this  action  on  the  case 
was  brought. 

[290]  At  the  trial  (which  came  on  at  Guildhall  at  the  sittings  after  last  term),  the 
counsel  for  the  plaintiff's  offered  to  give  in  evidence,  that  the  auctioneer  had  publicly 
declared  from  his  pulpit  in  the  auction  room,  when  the  estate  was  put  up,  that  it  was 
charged  in  the  manner  above  specified. 

(a)  [Ace.  Powell  v.  Edwards,  12  East,  6.  See  also  Janes  v.  Edney,  3  Carapb. 
N.  P.  C.  28.5.  JVilson  v.  Hart,  1  Taunt.  295.  1  B.  Moore,  45,  S.  0.,  and  see  the  cases 
in  equity  cited  1  Phill.  Evid.  541,  6  th  edit.] 

C.  P.  IV.— 6* 


170  BROOKS   V.  MASON  1  H  BL  291. 

This  evidence  Lord  Loughborough  refused  to  admit,  and  the  i)laii)titTs  were 
uoiieuited. 

On  this  day,  Bond,  Sei  jt.,  moved  for  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that  the  above  evidence  ought 
to  have  been  admitted.     But 

The  Court  were  clearly  of  opinion,  that  the  evidence  was  not  admissible,  as  it 
would  open  a  door  to  fraud  and  inconvenience  if  an  auctioneer  were  permitted  to  make 
verbal  dtclarations  in  the  auction  room,  contrary  to  the  printed  conditions  of  sale ; 
and  no  proof  was  ofTered  that  the  defendant  had  any  particular  personal  information 
given  him  of  the  incumbrance  in  question. 

Rule  refused. 

Brooks,  one,  &c.  againsl  Mason.     Wednesday,  Nov.  11th,  1789. 

[See  Broume  v.  Black,  [1912]  1  K.  B.  327.] 

Before  an  attorney  can  bring  an  action  for  his  fees  he  must  leave  the  bill 
with  his  client  according  to  2  Geo.  2,  c.  23(a)'. 

The  plaintiff  brought  an  action,  in  the  usual  form,  against  the  defendant  for 
business  done  as  an  attorney,  but  was  nonsuited  at  the  trial,  having  failed  to  prove  a 
proper  delivery  of  his  bill  previous  to  the  action,  in  compliance  with  stat.  2  Geo.  2, 
c.  23,  8.  23  (a)-. 

The  circumstances  were,  that  the  plaintiff  had  delivered  the  bill  in  due  time  to  the 
defendant,  who  acknowledged  the  debt,  said  he  would  pay  it,  but  that  he  did  not 
know  what  to  do  with  the  bill.  Upon  which  the  plaintitt'  took  it  back  again  (there 
was  no  proof  ofl'ered,  that  the  defendant  desired  him  to  take  it  back). 

Bond,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why  the  nonsuit  should  not  be 
set  aside  and  a  new  trial  granted,  contending  that  the  bill,  under  the  above  circum- 
stances, was  properly  delivered  according  to  the  statute.     But 

[291]  The  Court  were  of  a  diflerent  opinion,  saying  that  the  bill  ought  to  have 
been  left  with  the  defendant,  as  it  was  the  intention  of  the  statute  that  the  client 
should  have  due  time  to  examine  the  charges  made  by  the  attorney,  and  take  advice 
upon  them  if  necessary;  and  therefore 

Refused  the  rule. 

Collier  against  Godfrey.    Monday,  Nov.  16th,  1789. 
Bail  must  actually  have  become  so  before  notice  of  justification  is  given. 

The  additional  bail  in  this  cause  were  going  to  justify  themselves  in  Court,  when 
it  was  objected  by  Bond,  Serjt.,  that  it  appeared  from  the  notice  of  justification,  that 
they  had  not  actually  become  bail  before  that  notice  was  given,  according  to  a  rule  of 
this  Court  (a)',  Mic.  18  Geo.  3.     This  was  holden  to  be  a  sutiicient  objection,  and 

The  bail  were  rejected. 


BOURCHIER  againsl  Wittle.     Monday,  Nov.  16tb,  1789. 

If  there  be  not  15  days  between  the  teste  and  return  of  a  capias,  the  Court  will 
allow  the  teste  to  be  amended  (a)*. 

Cockell,  Serjt.,  moved  to  set  aside  the  proceedings  on  a  commoD  capias  for  irregu- 

(a)'  [Vide  Warren  v.  Cunningham,  Gow's  N.  P.  C.  72.] 

(af  Which  enacls  "That  no  attorney  or  solicitor,  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  charges  or  disbursements,  at  law  or  in 
equity,  until  the  expiration  of  one  month  or  more  after  such  attorney  or  solicitor 
respectively  shall  have  delivered  unto  the  party  or  parties  to  be  charged  therewith,  or 
left  for  him,  her  or  them,  at  his,  her  or  their,  dwelling  house,  or  last  place  of  abode, 
a  bill  of  such  fees,  charges  arid  disbursements,"  &c. 

{af  See  Impey's  New  Inst.  Cler.  C.  P.  153. 

(a)*  [Ace.  Davis  v.  Owen,  1  Bos.  iV;  Pul.  342.     But  see  the  cases  cited  ibid,  note  (a). 
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laiity,  because  tbere  were  not  fifteen  days  between  the  teste  and  return.  But  the 
Court  said  the  practice  was  to  allow  the  teste  to  be  amended,  and  therefore  Cockell 
took  nothing  by  his  motion  (b). 

Mears  against  Greenaway.     Tuesday,  Nov.  17th,  1789. 

Where  in  trespass  for  assault  and  battery,  the  count  after  stating  the  battery  goes  on, 
"and  the  said  defendant  then  and  there  tore,  &c.  the  clothes,  &c.  of  the  plaintiff 
(specifying  them)  wherewith  he  was  then  and  there  clothed,  and  which  he  then  and 
there  had  on,  &c.  and  the  damages  are  found  under  40s.  and  the  Judge  does  not 
certify,  the  plaintiff  is  not  entitled  to  more  costs  than  damages  (a). 

In  this  action  of  trespass  for  an  assault  and  battery,  the  first  count  of  the  declara- 
tion, after  having  stated  in  the  usual  way  that  the  defendant  assaulted  the  plaintiff 
and  beat  and  bruised  him,  &c.  went  on  in  the  following  words  :  "  And  the  said  John 
(the  defendant)  then  and  there  tore,  rent,  spoiled,  damaged  and  destroyed,  the  clothes 
and  wearing  apparel  of  the  said  Francis  (the  plaintiff),  to  wit,  two  coats,  two  [292] 
waistcoats,  one  pair  of  breeches,  one  hat,  one  wig,  one  shirt,  one  stock,  one  neckcloth, 
two  handkerchiefs,  one  pair  of  shoes,  and  two  pair  of  stockings,  wherewith  he  was 
then  and  there  clothed,  and  which  he  then  and  there  had  on,  of  the  value  of  201.  so 
that  they  became  of  no  use  or  value  to  him  the  said  Francis."  There  were  two  other 
counts,  but  they  did  not  state  the  spoiling  of  the  clothes. 

The  defendant  pleaded  the  general  issue,  and  a  verdict  was  found  for  the  plaintiff, 
with  five  shillings  damages,  but  the  Judge  did  not  certify.  The  prothonotary  allowed 
full  costs  to  the  plaintiff';  in  consequence  of  which,  a  rule  was  obtained  to  shew  cause 
why  he  should  not  review  his  taxation  ;  against  which 

Le  Blanc,  Serjt.,  now  shewed  cause.  The  statute  22  &  23  Car.  2.  st.  2,  c.  5, 
directs  that  in  all  actions  of  trespass,  assault  and  battery,  and  other  personal  actions, 
where  the  damages  are  under  40s.  the  plaintiff  shall  not  recover  more  costs  than 
damages,  except  where  the  Judge  shall  certify  that  the  assault  and  battery  was 
sufficiently  proved,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the  declara- 
tion was  chiefly  in  question.  Now  this  cannot  be  extended  by  fair  construction, 
except  to  cases  where  the  Judge  has  it  in  his  power  to  certify,  namely,  where  the 
question  only  relates  to  an  assault  and  battery,  or  to  the  title  of  land  ;  but  in  the 
present  case,  an  injury  is  charged  to  be  done  lo  the  personal  chattels  of  the  plaintiff', 
who  having  obtained  a  verdict  is  entitled  to  his  full  costs,  whether  the  damages 
amount  to  403.  or  not.  The  defendant  might  have  had  a  finding,  which  would 
negative  that  charge  ;  the  plaintifi'  could  only  have  a  general  verdict ;  it  must  now 
therefore  be  taken,  that  the  defendant  was  proved  to  have  done  the  injury  with  which 
he  was  chaiged.  It  is  a  distinct  substantive  allegation,  though  not  contained  in 
separate  counts.  In  Thompson  v.  Berry,  Strange,  5.31,  the  trespiss  was  stated  in  one 
count,  and  in  Arnold  v.  Thompson,  1  Barnes,  91,  two  distinct  charges  were  also  con- 
tained in  one  count.  In  GarnUhers  v.  Lamb,  1  Barnes,  91,  the  plaintiff  in  similar 
circumstances  with  the  present,  recovered  full  costs ;  and  the  opinion  of  Mr.  Justice 
BuUer,  in  C'otterill  v.  'Tolly  (1  Term  Rep.  B.  R.  655),  goes  to  establish  the  right  in  this 
case.  In  Hamson  v.  Adshead  (Sayer's  Costs,  52,  and  Bull.  N.  P.  329),  though  the 
plaintiff  had  no  more  costs  than  damages,  because  the  injury  to  the  clothes  was  laid 
as  a  consequence  of  the  assault,  yet  it  clearly  appears  from  that  case  that  he  would 
have  been  entitled  to  full  costs,  if  the  wetting  [293]  the  clothes  had  been  charged  as 
a  distinct  fact.  It  does  not  follow  that  the  tearing  the  clothes  was  in  this  case  conse- 
quential to  a  battery,  notwithstanding  it  is  stated  that  the  plaintiff',  "  then  and  there 
had  them  on;"  clothes  on  the  back  of  a  person  may  be  injured  without  a  battery 
being  committed,  though  it  would  be  an  assault;  and  unless  an  actual  battery  were 
proved,  the  Judge  could  not  certify.  The  case  then  not  falling  within  the  Stat.  Car.  2, 
the  plaintiff'  is  entitled  to  recover  his  full  costs. 

See  also  Tidd's  Pr.  126,  8th  edit.  Stevenson  v.  Danvers,  2  Bos.  &  Pul.  109.  Walker  v. 
Hawhey,  5  Taunt.  853.     Adams  v.  Luck,  3  B.  &  B.  25.] 

(b)  But  see  ante,  222. 

(a)  [Ace.  Loc.kwood  v.  Stannard,  5  T.  R.  482.  Bannister  v.  Fisher,  1  Taunt.  357. 
Tidd's  Pr.  1000,  8th  ed.  and  see  IFeaihrdl  v.  Howard,  3  Biiigh.  135.] 
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Kooke,  Serjt.,  coiitia.  B3'  llio  ancient  common  law,  the  plaintiiT  was  not  entitled 
to  any  costs.  The  County  Couits  and  courts  baron  were  open  to  all  the  freeholders 
who  were  bound  to  attend;  and  in  those  Courts  all  disputes  must  be  settled.  After 
the  Conquest,  the  King's  Courts  claimed  jurisdiction  of  all  trespasses  committed  vi  et 
arniis,  because  as  they  were  breaches  of  the  peace,  a  fine  was  paid  to  the  King  ;  but 
the  Inferior  Courts  were  still  open  to  all  other  personal  actions  under  403.  Thus 
stood  the  law  when  the  Statute  of  C4loucester  was  |)assed.  That  statute  gave  costs  in 
all  cases  where  damages  might  be  recovered  at  comraun  law,  and  consequently  in  all 
personal  actions  sounding  in  damages.  Hut  the  sirae  statute  specially  provided  against 
bringing  defendants  wantonly  into  the  King's  Cuuits  to  answer  trifling  demands,  or 
fictitious  complaints:  the  eighth  chapter  confiims  the  jurisdiction  of  the  County 
Courts,  puts  a  check  on  certain  action.s  in  the  King's  Courts,  and  requires  an  affidavit 
in  cases  of  trespass  do  bonis  asportaiis,  that  the  goods  were  worth  403.;  and  in  cases 
of  battery,  that  the  plaint  was  true.  But  it  appears  from  2  Inst.  311,  that  this 
affidavit  was  soon  disused,  or  rather  never  put  in  practice.  Consequently  plaintifTs 
were  suffered  to  briug  actions  for  trifling  causes,  in  the  Courts  at  Westminster,  to  the 
great  oppression  of  the  defendants,  who  might  be  ruined  if  the  smallest  damages  were 
recovered,  and  the  King's  Courts  were  employed  in  deteimining  trifling  causes.  To 
remedy  this,  the  stat.  43  Eliz.  c.  6,  was  passed,  the  preamble  of  which  sets  forth  that 
it  was  made  to  prevent  triHing  suits  being  prosecuted  in  the  Courts  at  Westminster, 
and  the  second  section  of  which  gives  a  power  to  the  Judge  to  prevent,  if  he  pleases, 
the  plaintifl"  from  recovering  more  costs  than  damages,  by  certifying  that  the  damages 
do  not  amount  to  40a.;  with  an  exception  only  to  the  case  of  a  title  or  interest  in 
lands,  the  freehold  or  inheritance  of  lands,  and  of  a  battery.  lu  all  other  cases,  the 
Judge  might  by  his  certificate  prevent  more  costs  than  damages  from  being  allowed, 
where  the  damages  were  less  than  [294]  403.  But  it  appears  from  the  judgment  of 
Lord  Chief  Justice  Willes,  in  Milboine  v.  Head  (cited  in  3  Wils.  323),  that  no  certificate 
had  ever  been  granted  under  this  Statute  of  Eliz.  In  consequence  of  this,  and  to 
provide  a  further  remedy,  the  stat.  22  &  23  Car.  2,  c.  9,  was  made ;  which  instead  of 
leaving  the  matter  to  the  discretion  of  the  Judge,  directs  that  in  all  actions  of  trespass, 
assault,  and  battery,  and  other  personal  actions  where  the  damages  are  under  40s. 
shall  the  plaintiff  recover  no  more  costs  than  damiges,  unless  the  Judge  shall  certify 
that  an  assault  and  battery  was  sufficiently  proved,  or  that  the  freehold  or  title  of 
land  was  chiefly  in  question.  The  obvious  construction  of  which  is,  that  in  no  personal 
action  whatever  shall  the  plainlilf  have  more  costs  than  damiges  if  the  latter  be  under 
40s.  except  in  cases  of  freehoUl  or  battery  ;  and  not  even  in  these,  without  a  certificate. 
In  the  first  eases  which  arose  on  the  Stat,  of  Car.  2,  the  Court  seemed  to  adopt  this 
construction.  Earl  of  Pembroke  v.  iresthall,  3  Keb.  121.  Claxton  v.  Lmwh,  3  Keb.  247. 
But  in  subsequent  decisions,  the  Courts  put  a  different  construction  on  the  Act,  and 
the  law  is  now  settled  that  the  Stat.  Car.  2  extends  only  to  cases  in  which  the  Judge 
can  ceitify,  namely  to  cases  where  the  freehold  is  in  (piestion,  and  the  assault  and 
battery  sufficiently  proved.  3  Wils.  324.  But  of  late,  it  has  been  considered  as  a 
hardship  on  defendants,  that  they  should  be  brought  to  answer  in  the  Courts  of 
Westminster  for  tiifling  ofi"ences,  or  claims:  certificates  have  accordingly  been  granted 
under  43  Eliz.  and  the  construction  of  22  &  23  Car.  2  has  been  extended  by  modern 
determinations.  Clegg  v.  Moh/neux,  Dougl.  780.  In  cases  of  trespass  merely  for 
driving  the  cattle  of  the  plaintiff  or  of  an  injury  to  a  mere  personal  chattel,  he  is 
entitled  to  full  costs,  because  no  title  of  freehold  can  come  in  question  ;  the  case  is 
therefore  not  within  stat.  22  &  23  Cai'.  2,  but  remains  as  under  the  Statute  of 
Gloucester,  and  if  there  be  no  certificate  unrestrained  by  43  Eliz.  But  trespass  for 
breaking  and  entering  a  barn,  locking  the  door  and  detaining  goods  where  the  damages 
were  under  40s.  did  not  carry  full  costs,  because  the  title  to  the  freehold  might  have 
come  in  question,  and  the  injury  to  the  goods  should  have  been  stated  in  a  distinct 
independent  count,  lieeres  v.  Butler,  Gilb.  Rep.  199.  So  in  Clegg  v.  Molyneux,  the 
carrying  away  the  turf  was  an  injury  consequential  to  the  trespass,  and  the  Judge 
not  having  certified,  the  plaintiff  had  no  more  costs  than  damages. 

[295]  As  to  the  tearing  the  clothes  being  distinct  from  the  l)attery,  and  the  tradition 
that  a  laceravit  carries  costs,  it  is  not  always  true  :  it  is  not  so  in  trespass  quare  clausum 
f regit,  Gilb.  Kep.  198.  There  is  no  authority  to  shew  that  in  a  declaration  framed 
like  the  present,  the  tearing  would  intitle  the  plaintiff  to  full  costs  ;  it  states  the  clothes 
to  have  been  ou  the  back  of  the  plaintiff:  the  tearing  of  them  was  therefore  of  itself 
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a  battery.  Carruthers  v.  Lamb  was  decided  only  in  the  Treasury,  and  does  not  set 
forth  the  declaration.  In  Hamson  v.  Adshead,  it  was  holden  that  if  the  declaration 
shews  the  injury  to  the  clothes  to  ba  consequential,  there  should  be  no  more  costs  than 
damages  :  and  in  the  present  case  it  was  consequential.  So  if  the  jury  find  it  to  be 
consequential.  Cotterill  v.  Tolly,  1  Terra  Rep.  B.  R.  655.  In  this  case,  the  tearing 
the  clothes  was  necessarily  preceded  by  a  battery,  as  the  plaintiff  had  them  on.  The 
Judge  might  therefore  have  certified  an  actual  battery  suiBciently  proved  :  but  there 
is  no  certificate  :  the  case  then  is  within  Stat.  22  &  23  Car.  2,  and  the  damages  being 
under  40s.  the  plaintiff  cannot  recover  more  costs  than  damages. 

[Kerby,  Serjt.,  amicus  cuiiic,  then  mentioned  the  case  of  Atkinson  v.  Jackson,  in 
C.  B.  Paseh.  1786,  which  was  a  motion  to  tax  the  plaintiff  his  full  costs.  The  declara- 
tion stated  that  the  defendant  struck  the  plaintiff  many  violent  blows,  and  flung  and 
threw  a  large  quantity  of  water  upon  and  over  the  plaintiff,  "and  then  and  there  not 
only  wetted  him  and  put  him  in  danger  of  catching  cold,  but  spoiled  his  clothes,  &c." 

On  this  1  Barnes  91,  and  Saver's  Costs,  52,  were  cited. 

Lord  Loughborough  said  there  was  much  perplexity  in  motions  of  this  sort,  but 
the  sense  seemed  to  bira  to  be,  that  where  the  jury  do  not  find  40s.  damages,  there 
should  be  no  more  costs  than  damages. 

Gould,  J.  observed,  that  the  throwing  the  water  and  then  and  there  spoiling  the 
clothes,  tied  the  whole  count  and  complaint  together. 

And  the  rule  was  refused.] 

Le  Blanc  in  reply.  In  the  case  of  Reeves  v.  Butler,  no  injury  was  stated  to  personal 
property,  except  what  might  have  called  the  title  to  the  freehold  in  question,  respecting 
the  locking  up  the  barn  and  detaining  the  goods.  The  ground  of  the  decision  [296] 
in  Clegg  and  Molyneux  was,  that  the  tuif  was  part  of  the  freehold.  As  to  Atkinson 
v.  Jackson,  the  declaration  is  not  stated  with  sufficient  certainty  to  be  relied  on. 

Lord  Loughborough. — There  is  no  doubt  in  this  case  that  the  same  question 
might  have  been  left  to  the  jury,  which  my  brother  Grose  asked  them  in  the  case  of 
Cotterill  v.  Tolly,  namely,  whether  the  tearing  the  clothes  were  part  of  the  same  act 
for  which  they  gave  5s.  damages  ;  if  they  had  answered  that  it  was  so,  there  would 
have  been  no  question.  But  it  is  the  same  thing  if  it  appears  on  the  face  of  the 
declaration  ;  which  after  stating  the  beating,  goes  on  to  state  that  the  clothes  of  the 
plaintiff  were  spoiled,  and  then  specifies  each  pirticular  article,  his  coat,  waistcoat, 
hat,  wig,  shoes,  stockings,  &c.  Now  I  can  only  conceive  one  case,  in  which  by  any 
reasonable  probability,  these  acts  can  be  considered  as  wholly  distinct ;  and  that  is 
by  supposing  that  the  defendant  had  first  beat  the  plaintiff,  then  stripped  him  stark 
naked,  and  spoiled  his  clothes.  But  it  is  evident  that  one  act  was  in  consequence  of 
the  other;  and  the  law  is  not  to  be  evaded  by  a  device  of  pleading. 

Gould,  J. — There  are  two  courses  marked  out  for  Judges  m  cases  of  this  kind, 
one  by  the  Stat.  43  Eliz.  the  other  by  22  &  23  Gar.  2.  The  first  and  best  determina- 
tion is  in  3  Keble,  but  that  has  been  open  to  a  great  deal  of  subtle  reasoning  and 
distinction.  Yet  I  think  that  the  best  construction  which  best  answers  the  end  of  the 
Legislature  and  puts  a  stop  to  all  frivolous  actions,  by  restraining  more  costs  than 
damages  from  being  allowed  in  the  cases  specified.  If  therefore  the  declaration  states 
the  tearing  of  the  clothes  to  be  done  at  the  same  time  with  the  beating,  the  Court 
will  construe  it  so  as  to  accomplish  the  object  of  the  statute,  and  will  hold  the  tearing 
to  be  part  of  the  same  act,  and  a  consequence  of  the  battery.  It  was  well  determined 
in  the  case  in  4  Co.  {Walker's  case,  4  Co.  41  b.)  that  the  words  adtunc  &  ibidem, 
united  and  coupled  all  together. 

Heath,  J.,  of  the  same  opinion.  Whatever  difference  of  construction  there  was 
formerly  on  the  Statute  of  Car.  2,  it  is  now  settled,  that  it  must  either  appear  on  the 
face  of  the  declaration  or  be  found  by  the  jury,  that  the  tearing  the  clothes  is  a  con- 
sequence of  the  beating.  But  after  a  general  verdict  it  is  to  be  intended  that  it  was  so 
found;  and  this  may  be  without  violence  to  the  cases  determined  in  the  King's  Bench. 

[297]  Wilson,  J.,  of  the  same  opinion,  that  the  plaintiff  is  not  entitled  to  his  full 
costs.  The  cases  rest  on  the  form  of  the  declaration.  If  in  an  action  of  this  kind, 
the  party  chooses  to  forego  the  tort  to  his  person,  and  goes  only  for  the  injury  to  his 
clothes,  he  would  have  his  full  costs.  But  if  he  will  combine  both  together  in  one 
count,  the  case  is  within  the  Statute  of  Car.  2,  because  the  principal  injury  is  the 
battery  ;  and  the  Judge  may  certify. 

Rule  absolute. 


1  74  SCOTT    V.    WHAT.T,RY  1  H.  BL.  298 

Scott  against  Whalley.     Thursday,  Nov.  19th,  1789. 

Judgment  being  entered  on  a  bond  to  secure  the  quarterly  payment  of  an  annuity, 
and  a  fi.  fa.  having  issued  for  the  arrears  of  the  last  half  year,  a  second  fi.  fa.  may 
be  laken  out  for  the  next  quarter  without  reviving  the  judgment  (a)'. 

Judgment  being  entered  on  a  warrant  of  attorney,  given  with  a  bond  to  secure  an 
annuity  payable  quarterly  by  the  defendant  to  the  jjlaintiff,  a  fieri  facias  issued,  on 
which  the  arrears  of  the  preceding  half  year  were  levied  on  the  defendant's  goods. 
When  the  next  quarter  became  due,  another  fieri  facias  was  taken  out,  and  a  second 
levy  made,  but  the  judgment  had  not  l)een  revived.     In  cotisequcnce  of  this 

A  rule  was  obtained  to  shew  cause  why  (amongst  other  things  arising  from 
objections  made  to  the  memorial  enrolled  pursuant  to  17  Geo.  3,  c.  26,  but  which  the 
Court  thought  tiivial)  the  goods  levied  under  the  latter  execution  should  not  be 
restored,  on  the  ground  that  the  judgment  ought  to  have  been  previously  revived  by 
scire  facias. 

This  point  the  Court  thought  worthy  of  consideration,  but  on  this  day  they  were 
clearly  of  opinion  that  it  was  not  necessary  to  revive  the  judgment  in  order  to  sue  out 
the  second  execution,  and  Mr.  Justice  Gould  mentioned  the  case  of  Ogilvie  v.  P'oley, 
•2  Black,  nil. 

Rule  di.?charged  with  costs. 

Marshall,  Serjt.,  for  the  plaintiff,  Runnington,  Serjt.,  for  the  defendant. 

[298]     Clay  againM  Willan  and  Others.     Saturday,  Nov.  28th,  1789. 

Where  a  carrier  gives  notice  by  printed  proposals  that  he  will  not  be  answerable  for 
certain  valuable  goods,  if  lost,  of  more  than  the  value  of  a  specified  sum,  uidess 
entered  and  paid  for  as  such  ;  and  goods  of  that  description  are  delivered  to  him  by 
A.  who  knows  the  conditions,  but  concealing  the  value,  pays  no  more  than  the 
orduiary  price  of  carriage  and  booking  ;  on  a  loss,  the  carrier  is  neither  liable  to  the 
extent  of  the  sum  specified,  nor  to  repay  the  price  actually  paid  for  the  carriage  or 
bookir)g  (a)-. 

The  defendants  were  proprietors  of  a  stage-coach,  by  which  the  plaintiff  sent  a 
quantity  of  light  guineas  to  be  carried  from  Wakefield  to  London.  Two  shillings 
were  {)aid  for  the  carriage,  and  twopence  for  booking.  The  following  were  the 
piintod  terms  on  which  the  defendants  perfoimed  their  business. 

"  Willaii  and  Co.  humbly  beg  leave  to  inform  their  friends  and  the  public, 
that  cash,  plate,  jewels,  writings,  or  any  such  kind  of  vabiable  articles,  will  not  be 
accounte<l  for  if  lost,  of  more  than  51.  value,  unless  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value  («)■'  when  delivered  to  the  book-keeper,  or  other 
person  in  trust,  to  be  conveyed  by  any  carriage  that  inns  at  the  above  inn." 

The  action  was  in  the  usual    form    against  common  carriers,  and   the  plea,  the 

(a)'  [Tidd's  Pr.  1155,  8th  edit.] 

(a)'  [See  Izelt  v.  Mountain,  4  East,  371,  and  Nicholson  v.  JrHlun,  5  East,  507,  where 
the  terms  of  the  notice  were  nearly  similar  to  those  in  the  principal  case,  and  it  was 
held  that  the  plaintitr  was  not  entitled  to  recover  anything.  See  also  Clarke  v.  Gray, 
6  East,  570.  A  carrier  is  not  protected  by  his  notice  where  he  has  been  guilty  of 
gross  negligence,  Ellis  v.  Turner,  8  T.  R.  531.  Beck  v.  Evans,  16  East,  247.  Bodenham 
V.  Bennitt,  iVrke,  31.  Smith  v.  Hmne,  S  Tsmnt.  ]4i.  2  B.  Moore,  18.  H.  C.  Birkeft 
v.  JVillan,  2  B.  &  A.  356.  Batson  v.  Dmuvan,  4  B.  Ik,  A.  21.  Garnett  v.  JFUlan,  5  B. 
&  A.  58.  Sleat  v.  Fagg,  5  B.  &  A.  342.  Dujfv.  Bwld,  3  B.  &  B.  177.  Whether  the 
notice  furnishes  a  defence  where  the  carrier  was  acquainted  with  the  value  of  the 
parcel,  see  Beck  v.  Evans,  16  East,  244.  IVilson  v.  Freeman,  3  Campb.  N.  P.  C.  527. 
Levi  V.  Waterhouse,  1  Price,  280.  Alfred  v.  Home,  3  Stark.  N.  P.  C.  137.  And  as 
to  the  obligation  upon  the  party  employing  the  carrier  to  inform  him  of  the  value, 
see  Batsm  v.  Donomv,  4  B.  &  A.  21.     Sleat  v.  Fagg,  5  B.  &  A.  342.] 

(a)-'  It  was  said  in  the  argument  that  after  the  words  "pound  value,"  were  added, 
"  over  and  above  the  common  carriage."  But  the  printed  paper  produced  in  Court 
was  as  above  stated. 
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general  issue.  No  money  was  paid  into  Court.  At  the  trial  the  plaintiff  was  non- 
suited, it  being  proved  that  the  person  by  whom  he  sent  the  parcel  to  the  inn,  knew 
of  the  above  terms,  but  had  not  discovered  the  contents  of  the  parcel  to  the  book- 
keeper, nor  paid  for  them  as  valuables.  A  rule  having  been  granted  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside  and  a  verdict  entered  for  the  plaintiff,  on  the 
ground  that  he  was  entitled  to  recover  as  far  as  51.  by  the  printed  conditions, 

liooke  and  Lawrence,  Serjts.,  now  shewed  cause.  On  the  fair  construction  of  the 
printed  paper,  the  plaintiff  is  not  entitled  to  recover  even  the  51.  not  having  complied 
with  the  conditions  ;  and  the  reason  of  those  conditions  is  obvious ;  that  if  a  parcel  be 
above  the  value  of  51.  but  does  not  contain  jewels,  plate  or  the  like,  it  would  probably 
be  of  con.^iderable  bulk,  and  therefore  not  so  likely  to  be  lost  or  stolen.  But  it  was 
contended  at  the  trial,  that  by  analogy  to  the  case  of  insurance,  the  plaintiff  was  at 
least  entitled  to  recover  back  the  2s.  ■2d.  paid  for  the  carriage  and  booking.  Now  an 
insurance  is  a  mere  contract  of  indemnity,  but  a  carrier  has  a  right  to  be  paid  for  the 
trouble  of  the  conveyance  which  he  has  actually  taken.  Yet  an  in.surer  is  entitled  to 
retain  10s.  per  cent,  where  there  is  a  return  of  pre-[299]-inium.  The  plaintiff  has 
also  been  guilty  of  a  fraud  ;  he  knew  the  conditions  which  the  defendants  printed,  yet 
by  concealing  the  real  value  of  the  parcel,  endeavoured  to  make  them  liable  at  all 
events.  So  where  fraud  has  been  manifest,  the  Court  have  ordered  an  underwriter 
to  retain  the  premium.  Park.  Insurance,  247.  To  the  same  point  also  is  Lowry  v. 
Bourdieu,  Dougl.  468,  and  in  Turner  v.  Gray  (sittings  after  Trinity  term,  1785,  West- 
minster), the  plaintiff  having  sent  money  and  deeds  by  the  Nottingham  coach,  and 
being  asked  by  the  book-keeper  as  to  the  value,  but  denied  it  to  be  a  parcel  of  value, 
was  nonsuited  and  not  permitted  to  recover  the  money  paid  for  the  carriage. 
Another  reason  also  why  the  plaintiff  should  not  recover  the  2s,  2d.  is,  that  the  defen- 
datit  comes  prepared  only  to  resist  the  claim  of  51.,  he  has  had  no  notice  that  the  23.  2d. 
would  be  demaTided,  which  was  not  the  point  to  be  tried  :  and  it  is  laid  down  by  Lord 
Mansfield,  that  where  the  parties  come  to  trial  on  one  ground,  care  ought  to  be  taken 
that  the  defendant  should  not  be  surprised  by  another.      1  Terra  Rsp.  B.  R.  134. 

Adair  and  Le  Blanc,  Sarjts.,  contr^.  The  plaintiff  is  entitled  either  to  recover  the 
51.  or  the  2s.  2d.  The  printed  terms  being  of  doubtful  construction,  the  matter  must 
be  determined  by  the  rules  of  good  sense,  and  the  common  consent  of  mankind.  The 
payment  of  2s.  was  a  consideration  fully  adequate  to  the  risk  run,  supposing  the  goods 
were  not  worth  more  than  51.,  when  it  appears  from  the  conditions  themselves,  that 
only  one  penny  would  be  the  insurance  for  every  additional  pound  value;  and  the 
twopence  paid  for  booking  may  be  fairly  deemed  an  additional  insurance  over  and 
above  the  common  carriage;  the  price  fixed  included  both  an  insurance  of  safety  to 
the  goods,  and  a  compensation  for  the  care  and  trouble  of  the  carrier.  The  defen- 
dants underwrote,  as  it  were,  as  far  as  51.,  and  on  a  total  loss  are  to  pay  the  money 
for  which  the  risk  was  run  ;  or  if  there  was  no  risk,  are  to  return  the  premium.  Tyrie 
V.  Fletcher,  Cowp.  666.  As  to  the  case  of  Turner  v.  Gi'ay,  it  appears  that  the  plaintiff 
had  there  warranted  the  parcel  not  to  be  valuable,  he  therefore  was  not  permitted  to 
recover  against  his  own  warranty.     The  case  of  Hutton  v.  Bolton  (b),  is  an  authority  in 

(b)  Hutton  and  Ux.  v.  Bolton,  B.  R.  East.  22  Geo.  3. 

This  was  an  action  of  assumpsit  against  the  defendant,  the  owner  of  a  stage-coach 
for  losing  a  trunk  belonging  to  the  plaintiffs.  Though  the  loss,  in  point  of  value  was 
full  501.  the  defendant  moved  for  leave  to  pay  201.  into  Court,  upon  an  affidavit, 
stating  that  he  had  long  since  published  an  advertisement,*  that  he  would  not  be 
answerable  for  any  parcels  committed  to  his  care  above  the  value  of  201.  uidess  he 
was  paid  in  proportion  to  the  risk ;  and  that  though  the  things  lost  in  the  present 
case  exceeded  that  value,  yet  he  was  not  informed  of  it,  nor  paid  any  thing  extra- 
ordinary for  the  carriage. 

On  shewing  cause  against  the  rule,  Erskine,  for  the  plaintiffs,  contended,  that 
unless  the  demand  is  for  a  specific  sum,  the  defendant  cannot  pay  a  specific  sum  into 
Court;  for  which  reason  it  cannot  be  done  in  any  action  founded  on  a  tort,  in  trover, 
or  where  the  action  sounds  merely  in  damages.  12  Mod.  397.  The  forms  of  actions 
are  immaterial  to  the  present  point,  if  the  object  and  gist  are  the  same.  Though 
this  action  be  on  an  implied  assumpsit,  yet  a  specific  action  on  the  case  for  negligence 

*  The  precise  terras  of  the  advertisement  do  not  seem  to  have  been  attended  to. 
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[300]  favour  of  the  plaintifT,  in  which  no  doubt  was  ma-le  of  a  carrier  being  liable  to 
the  extent  of  the  sum  beyomi  which  he  had  declared  by  an  advertisement  that  he 
would  not  be  answerable.  [301]  As  to  the  argument  that  a  fraud  was  practised  by 
the  plaintifT;  though  he  did  not  pay  a  larger  price  for  the  carriage,  yet  the  [iroprietors 
run  no  greater  risk,  took  no  more  trouble,  nor  were  put  to  any  more  expence  in 
carrying  the  parcel,  than  if  it  had  been  oidy  of  the  value  of  51.  they  were 'therefore 
not  injured  by  the  concealment,  which  was  clearly  not  a  fraud.  The  plainlitr  gave  up 
his  indemnity,  and  having  in.sured  otdy  to  the  amount  of  part  of  the  value  cannot 
recover  more,  but  is  entitled  to  that  amount.  The  ground  of  the  decision  in  Lowrij 
V.  Bourdieu  was,  that  the  contract  was  executed,  and  the  plaintifT  had  waited  till  the 
risk  was  completely  run.  But  it  appears  from  that  case,  that  where  there  is  no  risk, 
the  premium  shall  be  returned.  Neither  were  the  defendants  in  the  present  case 
taken  by  surprise,  with  respect  to  the  demand  of  28.  since  it  was  stated  in  the  declara- 
tion that  2s.  were  paid  for  the  carriage,  and  there  was  also  a  count  for  money  had 
and  received. 

The  Court  took  time  to  consider  till  the  next  day,  when  they  declared  that  the 

would  have  lain  ;  and  as  in  the  latter,  the  motion  conld  not  be  granted,  neither  ought 
it  to  be  in  the  former,  the  object  of  both  actions  being  the  same.  Here  it  is  quite  a 
matter  of  damages,  for  though  the  jury  would  give  the  value  of  the  goods  by  their 
verdict,  yet  they  may  nevertheless  extend  it  to  damages  for  such  inconveniences  as 
the  plaintifTs  may  have  sustained  from  the  non-delivery  of  them  ;  the  damages  there- 
fore being  uncertain,  the  defendant  caiuiot  be  admitted  to  pay  money  into  Court. 
No  man  can  pay  money  into  Court,  but  where  under  circumstances  he  may  plead  a 
tender,  which  coiilii  not  be  done  in  this  case,  inasmuch  as  nothing  specific  could  be 
relic  1  on.  As  to  the  arlvertisemunt  which  was  the  sole  ground  of  the  present  applica- 
tion, the  fact  must  be  tried  whether  the  plaintifTs  had  any  notice  of  it.  Notice  to  the 
public  would  not  be  sufficient  to  be  efTectual,  it  must  be  given  to  the  party,  which  is 
mere  matter  of  evidence  to  the  jury. 

Baldwin,  in  support  of  the  rule,  admitted  that  notice  of  the  advertisement  must  be 
proved  against  the  plaintifTs  at  the  trial,  or  the  payment  of  money  into  Court  would 
not  avail  any  thing  in  favour  of  the  defendant.  This  is  a  question  of  costs,  and  ought 
the  defendant  to  be  liable  to  costs  if  the  plaintifTs  should  not  recover  any  more  than 
201.  at  the  trial!  The  motion  is  made  on  the  ground  of  an  express  contract  between 
the  parties  ;  upon  an  express  stipulation  that  201.  is  the  extent  of  the  retribution. 
This  is  not  an  appeal  to  the  discretion  of  the  Court,  but  is  a  matter  within  the  known 
principles  which  govern  cases  on  stipulated  contracts. 

LoKD  Mansi'IELD. — The  governing  principle  in  cases  like  the  present  is,  that  where 
the  plaintifT  makes  that  kind  of  ilemand,  which  is  substantially  for  a  specific  sum  of 
money,  the  defenciant  may  move  to  pay  money  into  Court.  In  torts  indeed  it  is 
otherwise :  there  it  is  a  mere  question  of  damages  ;  a  chance,  and  as  in  such  cases  the 
defendant  was  originally  iti  the  wrong,  he  must  take  the  event  of  that  chance.  In 
the  present  case  the  defendant  truly  says,  "I  am  by  express  stipulation  liable  only  for 
201.  and  am  ready  to  pay  it  to  you."  What  is  the  question  on  the  merits?  Is  it  true? 
If  so,  he  is  right;  if  not,  he  pays  the  costs.  As  to  notice  of  the  advertisement,  it  is 
open  to  be  tried. 

AsHiiUKST,  J. — The  whole  question  is  who  shall  be  liable  for  costs?  which  must 
fall  on  whoever  is  in  the  wrong :  and  if  the  fact  were  in  the  knowledge  of  both  parties, 
it  is  but  just  and  fair  that  the  defendant  should  be  permitted  to  |)ay  the  money  into 
Court.  It  is  not  litigating  the  value  of  the  goods  ;  the  motion  is  a  very  reasonable 
application. 

Bui.LER,  J. — Upon  principle,  I  see  no  difficulty  in  sufTering  the  money  to  be  paid 
into  Court.  This  is  an  action  of  a?sumpsit,  and  the  goods  are  stated  to  have  been  of 
a  specific  value.  The  declaration  does  not  state  any  particular  damage  or  incon- 
venience in  consequence  of,  and  independent  of  the  loss,  and  therefore  the  plaintifT 
cannot  recover  beyond  the  value  of  the  goods  in  question  ;  for  which  reason  the 
declaration  does  not  difTer  from  the  common  case  of  goods  sold  and  delivered.  It  is  a 
declaration  on  the  face  of  it  only  for  the  value  of  the  goods.  The  defendant  might 
have  pleaded  the  fact,  and  a  tender  of  the  201.  If  so,  this  case  comes  within  the 
general  rule. 

Bule  absolute, 
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sense  of  the  printed  eouditions  seemed  to  be,  that  the  defendants  were  not  liable  to  any 
extent,  unless  the  parcel  had  been  entered  and  paid  for  as  valuable ;  and  therefore  the 
rule  for  setting  aside  the  nonsuit  (a) 
Was  discharged. 

Sumner  against  Green.     Friday,  Nov.  27th,  1789. 

Where  a  defendant  is  arrested  on  a  contract,  the  legality  of  which  is  doubtful,  and 
which  may  eventually  subject  the  plaintiff  to  a  penalty,  the  Court  will  discharge 
him  on  entering  a  common  appearance.  Qii.  Whether  the  stat.  7  Geo.  1,  St.  1, 
c.  21,  does  not  extend  to  all  trading  by  British  subjects  in  the  East  Indies'! 

The  defendant  in  this  case  having  been  arrested  on  a  respondentia  bond,  for 
59001.  a  rule  was  granted  to  shew  cause,  why  he  should  not  be  discharged  out  of 
custody  on  entering  a  common  appearance.  This  rule  was  obtained  on  an  affidavit, 
which  stated,  that  the  bond  was  given  for  goods  shipped  by  the  plaintiff,  a  British 
subject  at  Calcutta  in  the  East  Indies,  on  board  an  American  ship  homeward  bound 
from  thence  to  Rhode  Island  in  America,  which  had  previously  landed  in  Bengal  a 
cargo  from  Europe.  And  the  question  was,  whether  the  bond  under  the  above  circum- 
stances was  not  void  by  the  id  section  of  the  statute  7  Geo.  1,  st.  1,  c.  21,  which 
enacts,  "That  all  contracts  and  agreements  whatsoever,  at  any  time  from  and  after 
June  24,  1721,  made  or  entered  into  by  any  of  His  [302]  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  or  upon  the  loan  of  any  monies  by  way  of 
bottomry  on  any  ship  or  ships  in  the  service  of  foreigners,  and  bound  or  designed  to 
trade  in  the  East  Indies  or  parts  aforesaid  ;  and  all  contracts  and  agreements  whatso- 
ever made  by  any  of  His  Majesty's  subjects,  or  any  person  or  persons  in  trust  for 
them,  for  the  loading  or  supplying  any  such  ship  or  ships  with  a  cargo  lading  of  any 
sort  of  goods,  merchandize,  treasure,  or  effects,  or  with  any  provisions,  stores,  or 
necessaries,  &c.  &c.  shall  be  void?" 

Le  Blanc  and  Lawrence,  Serjts.,  now  shewed  cause,  contending  that  the  bond  in 
question  was  not  avoided  by  the  statute  ;  the  sole  object  and  meaning  of  which,  as  it 
appeared  from  the  title  and  preamble,  was  to  prevent  the  subjects  of  Great  Britain 
trading  fiom  Europe  to  the  East  Indies  with  foreign  commissions,  to  the  prejudice  of 
the  Eist  India  Company  :  but  this  was  a  case  of  a  foreign  ship  homeward  bound  taking 
in  a  cargo  at  Calcutta,  to  be  carried  from  thence  directly  to  Rhode  Island.  It  was 
also  improper  that  a  question  of  such  importance  should  be  discussed  on  a  summary 
application  to  the  Court,  and  not  put  upon  the  record. 

Adair  and  Bond,  Serjts.,  on  behalf  of  the  defendant,  urged  that  the  case  was 
within  the  mischief  designed  to  be  remedied  by  the  statute,  the  intent  of  which  was 
not  only  to  protect  the  exclusive  right  of  the  India  Company  from  other  British 
subjects,  but  also  to  secure  the  trade  to  the  nation  itself,  by  preventing  foreigners 
from  sharing  in  it  in  any  degree,  and  for  that  purpose,  throwing  every  possible 
difficulty  in  their  way.  As  to  the  objection  to  the  mode  of  application  to  the  Court, 
it  would  be  very  oppressive  to  detain  a  foreigner  in  gaol  who  probably  would  not  be 
able  to  find  bail  to  the  large  amount  required  by  the  bond,  when  the  bond  itself  might 
turn  out  to  be  void. 

Lord  Loughborough. — We  are  all  of  opinion  in  this  case,  that  the  defendant 
ought  to  be  discharged  on  entering  a  common  appearance.  But  we  do  not  think  it 
necessary  to  give  a  decided  opinion  on  the  Act,  because,  where  the  plaintiff  has  the 
defendant  in  eusto<ly,  and  the  causa  of  the  arrest  being  communicated  in  his  own 
affidavit,  appears  by  reference  to  the  security  on  which  the  debt  arises,  it  would  be 
improper  to  hold  the  party  in  prison  if  there  appears  a  probable  ground,  that  the 
contract  which  is  the  foundation  of  the  action  is  void.  If  the  contract  were  not  only 
void,  but  mischievous,  the  law  [303]  might  be  evaded,  if  the  plaintiff  were  permitted 
to  retain  the  advantage  which  he  has  gained  over  the  defendant,  and  make  use  of  the 
opportunity  of  treating  with  him  while  in  confinement;  for  possibly  the  merits  of  the 
case  might  then  never  meet  the  examination  of  a  Court  of  Justice.  I  do  not  choose 
to  enter  into  the  construction  of  the  statute,  because  the  consequences  are  very 
extensive,  since  if  it  be  as  the  defendant  suggests  the  security  is  not  only  void,  but 

(a)  Gibbon  v.  Payntan  and  Another,  4  B  irr.  2298,     Ti/ly  v.  Morrice,  Garth.  485, 


178  TRELAWNEY   1'.  THOMAS  1  H  BL,  303. 

the  other  clauses  go  to  subject  the  plaintiff  to  very  considerable  penalties :  but  I  think 
it  seems  piobable,  that  in  its  true  meaning,  it  would  reach  all  trading  in  the  East 
Indies  for  the  purpose  of  sending  goods  to  other  parts  of  the  world,  contrary  to  the 
provisions  of  the  charter  of  the  East  India  Company. 
Rule  absolute  for  the  defendant's  discharge. 

Trelawney  against  Thomas.    Saturday,  Nov.  28th,  1789. 

A.  having  given  a  general  bond  to  B.  for  the  payment  of  money,  which  it  is  under- 
stood between  them,  is  to  be  applied  towards  indemnifying  B.  from  the  expences  of 
an  election  in  which  B.  is  a  candidate  ;  in  an  action  brought  by  G.  against  I),  for 
money  advanced  and  services  performed  in  supporting  the  interest  of  B.  al  the 
request  of  D.  A.  is  not  a  competent  witness.  In  assumpsit  for  work  and  libour 
and  money  paid,  the  jury  will  in  their  verdict  calculate  interest  on  the  money  really 
advanced,  but  not  on  the  damages  for  the  work  and  labour  (a). 

Assumpsit  for  work  and  labour  with  the  common  money  counts. 
The  action   was  brought  for   services    perfoimed    and   money  advanced    by   the 
plaintifif  at  the  request  of  the  defendant,  in  support  of  Messrs.  Cruger  and  Peach  two 

(a)  [But  it  has  been  since  decided  that  interest  in  such  case  is  not  recoverable. 
Calton  V.  Brafig,  1.5  Eist,  223.  De  Haviland  v.  Bowerbank,  1  Campb.  N.  P.  C.  50.  It 
appears  to  be  now  Krmly  settled,  notwithstanding  the  conflicting  authorities,  that 
interest  it  oidy  recoverable  upon  mercantile  securities,  or  in  those  cases  where  there 
has  been  an  express  promise  to  pay  interest,  or  where  such  promise  is  to  be  implied 
from  the  usage  of  trade  or  other  circumstances,  per  Abbot,  C.  J.  Uiggins  v.  Sargent, 
2  B.  &  C.  349.  It  still,  however,  remains  a  doubtful  question,  whether  interest  ia 
properly  recoverable  as  a  separate  demand,  or  whether  merely  as  damages  incidental 
to  the  recovery  of  the  principal;  and  also,  whether,  if  it  can  be  claimed  as  damages, 
it  can  be  recoverable  under  the  indebitatus  counts  for  goods  sold  and  delivered,  money 
had  and  received,  &e. 

On  the  one  hand  that  interest  can  only  bs  claimed  where  a  contract,  either  express 
or  implied,  to  pay  it  exists,  appears  from  all  the  later  decisions  on  the  subject.  So  it 
has  been  held  that  debt  will  lie  for  interest,  which  were  it  merely  a  demand  sounding 
in  damages  would  not  be  the  case.  Doran  v.  O'Rcilhj,  5  Dow,  133.  Hemes  v.  Jamieson, 
5  T.  R  5.56,  but  see  Seaman  v.  Dea,  1  Vent.  198,  contri,  and  see  Williams  v.  Fowler, 
1  Str.  410,  where  it  is  said  that  where  interest  is  damages  debt  will  not  lie,  but  that 
it  is  otherwise  where  a  stated  interest  is  fixed  at  a  stated  rate.  See  also  Dickensim  v. 
Harrison,  4  Price,  286.  That  interest  (accruing  on  a  covenant  to  pay  a  certain  sum 
of  money  with  interest)  is  a  separate  demand,  appears  also  fiom  the  last  cited  case; 
and  see  Herries  v.  Jamieson,  5  T.  R.  553. 

On  the  other  hand,  that  interest  is  properly  recoverable  as  damages  incidental  to 
the  recovery  of  the  principal,  and  not  as  a  separate  demand  arising  ex  contractu, 
appears  from  several  authorities.  "  Interest  is  recovered  by  way  of  damages,  where 
damages  are  recovered  ratione  detentionis  debiti."  Swealland  v.  Squire,  2  Salk.  623. 
"Where  by  deed  the  party  covenants  or  binds  himself  to  pay  the  principal  with 
interest,  the  interest  is  not  to  be  included  with  the  principal  in  an  action  of  debt,  but 
shall  be  turned  into  damages  which  the  jury  is  to  measure,"  per  Hale,  C.  J.  Seaman  v. 
Dee,  1  Ventr.  198.  "  Wherever  interest  is  intended  to  be  given,  it  forms  part  of  the 
damages  assessed  by  the  jury,"  per  Lord  Kenyon,  Lee  v.  Lingani,  1  East,  408,  and  see 
In  the  Matter  of  Burgess,  8  Taunt.  664.  So  where  the  obligee  of  a  bond  (reserving 
interest)  received  the  whole  principal,  but  not  the  whole  interest,  and  afterwards 
brought  an  action  on  the  bond  for  the  interest  unpaid,  to  which  the  defendant  pleaded 
solvit  post  diera,  Lord  Kenyon  ruled  that  the  plaintiff  coidd  not  recover,  "  That  the 
jury  give  the  interest  in  the  form  of  damages,  but  there  must  be  something  to  support 
them  ;  that  here  the  principal  having  been  paid  for  it  there  could  be  no  verdict ;  that 
that  being  gone,  every  thing  founded  on  it  must  go  too."  Dixon  v.  Parkes,  1  Esp. 
N.  P.  C.  110.  So  also  where  in  an  action  on  a  promissory  note,  the  particulars  of  the 
plaintiff's  demand  contained  no  claim  for  interest.  Lord  Ellenborough  held,  "That 
though  the  interest  was  not  claimed  en  nomine  by  the  pirticular,  the  plaintiff  might 
recover  it  as  arising  out  of  the  principal."     Blake  v.  Lawrence,  4  Esp,  N.  P.  C.  147. 
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of  the  catulidates  at  tbe  last  election  of  members  of  Parliament  for  the  City  of 
Bristol. 

The  cause  was  twice  tried,  and  on  each  trial  the  plaintiff  recovered  a  verdict;  on 
the  latter,  for  the  amount  of  the  money  advanced  by  him  for  the  purposes  of  the 
election,  viz.  441.  with  interest,  together  with  a  certain  sum  for  his  attendance.  The 
substance  of  the  evidence  on  the  part  of  the  plaintiff,  as  it  appeared  on  Lord  Lough- 
borough's statement  of  it,  was,  that  the  defendant,  who  was  a  member  of  a  committee 
at  Bristol  for  carrying  on  the  election  in  favour  of  Peach  and  Cruger,  had  taken  upon 
himself  an  active  part  in  engaging  the  plaintiff  to  advance  money,  and  attend  in 
collecting  the  voters  resident  in  London,  and  conveying  them  to  Bristol.  On  the 
other  hand,  the  defendant  endeavoured  to  prove  that  he  acted  merely  as  the  agent 
of  Peach  and  by  his  authority  ;  for  which  purpose  he  called,  besides  other  evidence, 
two  witnesses  Lediard  and  Ewbank  ;  but  they  being  examined  on  a  voir  dire,  Ewbank 
said  he  had  given  a  bond  to  Peach  for  [304]  the  payment  of  a  sum  of  money,  which 
it  was  understood  between  them,  was  to  be  applied  towards  indemnifying  him  from 
the  expences  of  the  election  ;  and  Lediard  acknowledged  that  he  had  entered  into  a 
written  agreement  to  the  same  effect.  From  this  account.  Lord  Loughborough  thought 
they  were  interested  in  the  event  of  the  cause,  inasmuch  as  by  procuring  the  plaintiff 
to  be  nonsuited  or  a  verdict  against  him,  they  would  save  themselves  from  the  conse- 
quence of  this  action,  since  if  he  gained  a  verdict,  as  the  defendant  would  call  upon 

See  also  Francis  v.  Wilson,  1  R.  &  M.  N.  P.  C.  10.5,  and  Ex  parte  Williams,  1  Rose, 
401.  "As  to  what  has  been  said  in  argument  that  promissory  notes  carry  inteiest 
by  force  of  the  contract.  Lord  Hardwicke  was  an  excellent  common  lawyer,  and  he  has 
over  and  over  again  said  that  damages  are  given  beyond  the  amount  of  bills  of 
exchange  and  promissory  notes,  not  by  force  of  the  contract,  but  in  respect  of  a  breach 
of  it."     Per  Lord  Eldon,  ibid. 

It  has  indeed  been  said,  that  interest  is  sometimes  recoverable  as  damages,  and 
sometimes  as  a  debt.  Williams  v.  Fowler ;  Dickenson  v.  Harrison,  supri  ;  and  this  was 
the  opinion  of  one  of  the  Judges  in  the  late  case  of  Higgins  v.  Sargent,  2  B.  &  C.  348. 
"If  this,  therefore,  had  been  an  action  of  debt,  the  payment  of  the  principal  sum 
would  have  been  a  good  defence,  because  the  interest  is  no  part  of  the  debt,  but  is 
claimed  only  as  damages  resulting  from  the  non-payment  of  the  debt.  Where  indeed 
the  interest  becomes  payable  by  virtue  of  a  contract  expressed  or  implied,  then  it 
becomes  part  of  the  debt  itself,  and  consequently  it  would  then  be  no  answer  to  an 
action  of  debt  for  the  defendant  to  shew  that  he  had  paid  the  principal  sum  advanced. 
Here  "  (it  was  covenant  on  a  policy  of  insurance  upon  the  life  of  A.  payable  six 
months  after  A.'s  death),  "  there  being  no  contract  either  express  or  implied  to  piy 
interest,  it  is  no  part  of  the  debt,  but  could  oidy  be  recovered  by  way  of  damages  for 
detaining  the  debt."  Since  the  modern  decisions,  it  is  difficult  to  imagine  a  case  in 
which  the  Court  would  allow  a  party  to  recover  interest  as  damages  resulting  from 
the  non-payment  of  the  debt,  where  there  is  no  contract  either  express  or  implied. 
If  allowed  in  one  instance,  why  not  in  all  ?  Every  creditor  to  whom  money  is  due, 
and  not  paid,  sustains  a  damage  by  reason  of  the  detention  of  his  debt  in  being 
deprived  of  the  use  of  his  money. 

If  interest  is  to  be  regarded  as  a  sum  of  money  due  by  virtue  of  the  same  contract 
under  which  the  principal  is  payable,  it  seems  not  to  be  property  recoverable  under 
the  indebitatus  counts  for  money  had  and  received,  &c.  If  due  as  arising  by  contract 
only,  express  or  implied,  such  contract  ought,  as  it  seems,  to  be  shewn  by  the  plaintiff 
in  his  declaration,  and  he  will  not  be  allowed  to  give  it  in  evidence  under  a  count 
adapted  to  a  contract  of  a  different  nature.  But  if  interest  be  only  an  incident  to 
the  recovery  of  the  principal,  there  seems  better  reison  for  holding  that  it  may  be 
recovered  under  any  count  by  which  the  principal  can  be  recovered,  see  2  Starkie's 
Evid.  790. 

That  interest  is  not  recoverable  under  the  indebitatus  counts,  see  Moses  v.  M'Feiian, 
2  Burr.  1012.  Walker  v.  Constable,  1  Bos.  &  Pul.  306.  Tappenden  v.  Bandal,  2  Bos. 
&  Pul.  472.  But  in  Marshal  v.  I'oole,  13  East,  98,  it  was  held,  that  interest  might  be 
recovered  under  a  count  for  goods  sold  and  delivered  as  part  of  the  price  of  the  goods, 
and  in  two  cases  the  Courts  have  refused  to  interfere  where  interest  has  been  given 
by  the  jury  under  the  indebitatus  counts.  Slack  v.  Lowell,  3  Taunt.  157,  Harrison  v. 
Allen,  2  Bingh.  4.     In  the  latter  case  there  was  an  indebitatus  count  for  interest.] 
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Peach  to  be  reimbursed  the  damages  and  costs,  they  would  be  liable  by  their  engage- 
ments to  Peach  ;  and  if  the  plaintiff  having  failed  in  this  action  should  bring  another 
against  Peach,  they  (the  witnesses)  might  tender  to  Peach  the  amount  of  the  plaintiff's 
demand,  and  thereby  escape  the  costs,  for  if  Peach  should  proceed  against  them  on 
their  securities,  he  would  be  restrained  in  equity  from  having  execution  for  more  than 
the  damages  recovered  by  the  plaintiff  in  the  former  action,  which  would  have  been 
tendered. 

A  rule  was  obtained  by  Watson,  Serjt.,  to  shew  cause  why  there  should  not  be  a 
new  trial  on  the  following  grounds.  That  the  defendant  was  merely  the  agent  of 
Peach,  and  therefore  not  personally  liable  :  that  the  evidence  of  Lediard  and  Ewbaiik 
ought  to  have  been  admitted,  and  that  the  jury  ought  not  to  have  calculated  interest, 
the  damages  in  an  action  for  work  and  lahour  being  before  verdict  unliquidated. 

Adair  Serjt.,  who  shewed  cause,  chiefly  relied  on  two  points.  1.  That  it  was  an 
established  rule  of  law,  too  clear  to  be  disputed,  that  though  the  principal  was  in  general 
responsible  for  the  acts  of  his  agent,  yet  the  agent  might  by  S[)ecial  circumstances, 
make  himself  liable  ;  that  it  was  the  province  of  the  jury  to  determine  on  the  evidence, 
whether  there  were  such  circumstances  or  not;  and  that  in  the  present  case,  it  was 
found  by  the  verdict  that  the  defendant  had  conducted  himself  so  as  to  be  personally 
liable.  2.  That  it  sufficiently  appeared  from  the  examination  of  Lediard  and  Kwbank, 
that  they  were  interested  in  such  a  manner  in  the  event  of  the  cause  as  to  make  their 
evidence  inadmissible. 

The  Court  delivered  their  opinions  as  follow  : 

Goui.l),  J. — It  would  be  an  exceedingly  hard  case,  if  the  plaintiff'  Trelawney  was 
not  intitled  to  recover  against  the  defendant  Thomas,  considering  from  the  state  of 
the  evidence,  the  active  share  and  part  which  he  took  in  this  business.  For  my  own 
[305]  part,  if  I  had  been  present  on  the  spot  and  observed  his  conduct,  I  should  have 
looked  upon  him  as  a  person  supporting  the  credit  of  Cruger,  and  putting  himself  for- 
ward as  a  stake  to  be  responsible  to  evety  body.  With  respect  to  the  committee,  it  is 
clear  that  Thomas  was  a  member  of  it,  and  supposing  the  money  to  come  from  that 
committee,  and  having  sairl  nothing  to  give  the  plaintiff  a  better  right  against  any 
other  person,  he  shall  not  be  permitted  to  turn  the  plaintiff"  round.  With  respect  to 
the  objection  to  the  witnesses,  I  take  it,  that  utdess  a  witness  is  interested  in  the  event 
of  a  cause,  the  objection  will  not  go  to  repel  him  ;  it  will  not  go  to  his  competency, 
but  oidy  to  his  credit.  In  this  case  it  seems  to  me  from  the  statement  of  it  by  my 
Lord  Chief  Justice,  that  there  was  an  interest  in  these  two  witnesses,  as  they  were 
liable  to  that  sum  of  mone}'  which  would  follow  a  verdict  in  point  of  costs  :  they 
appear  therefore  to  me  interested  to  ])rocure  a  nonsuit  if  they  possibly  could  for  the 
plaintiff,  or  a  verdict  against  him.  As  to  the  last  question  relating  to  the  interest  on 
the  mone}',  I  remember  a  case  (2  Black.  761.  3  Wlls.  205.  [See  15  East,  228  (n)] 
extremely  well,  where  on  a  writ  of  inquiry  the  jury  on  assessing  damages  found  interest 
for  money  lent ;  my  brother  Whitaker  applied  to  set  aside  that  inquisition  on  the 
ground  that  the  giving  interest  was  not  warranted  by  any  precedent :  a  case  was  then 
cited  from  Bunbury's  Reports  (Bunb.  119),  in  which  the  Court  were  of  opinion,  that 
for  money  lent  interest  should  be  recovered  ;  and  Whitaker's  motion  was  refused.  Now 
money  laid  out  for  the  use  of  another,  and  money  lent  to  him,  seem  to  stand  precisely 
on  the  same  ground  with  respect  to  reason,  justice,  and  equity.  As  far  therefore  as 
interest  was  assessed  with  respect  to  the  liqiddated  sum,  I  think  the  verdict  perfectly 
right,  and  ought  to  be  sustained  :  as  to  the  sum  for  day's  wages,  certainly  in  my 
apprehension,  no  interest  ought  to  be  allowed  ;  and  this  distinction  is  made  in  the 
case  in  Banbury,  that  for  goods  sold  and  delivered  or  work  ami  labour,  no  interest 
ought  to  be  allowed  ;  otherwise  of  money  lent.  But  there  is  a  known  and  usual  method 
of  remitting  damages  of  this  kind.  I  am  therefore  of  opinion  that  there  ought  not  to 
be  a  new  trial. 

[It  was  then  stated  at  the  Bar,  that  no  interest  had  been  allowed  on  the  sum  for 
the  daily  attendance  of  the  plaintiff;  which  the  Court  said  was  perfectly  right.] 

Heath,  J.— I  am  of  the  same  opinion  with  my  brother  Gould,  on  the  first  point. 
I  think  it  clear  that  Thomas  has  made  him-[306]-self  liable;  he  was  one  of  the  acting 
committee,  and  the  only  person  the  plaintiff  can  sue.  As  to  the  question  concerning 
the  witnesses  who  were  examined  on  the  voir  dire,  one  says  he  has  entered  into  a 
written  agreement,  the  other  that  he  gave  a  bond  for  the  payment  of  money  ;  and  one 
says  the  money  was  to  be  made  use  of  in  defraying  the  expenses  of  the  election.     If 
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the  party  were  sued  on  the  bomi,  though  in  point  of  law,  perhaps,  it  could  not  be 
pleaded  that  only  such  a  sum  was  really  advanced,  yet  in  equity  no  more  would  be 
recovered.  Then  the  question  is,  whether  they  are  interested  in  the  event  of  this 
suit?  Now  it  appears  clearly,  that  Cruger  and  Peach  were  joint  candidates;  it  also 
appears  that  there  was  a  committee  formed  for  the  interest  of  both,  and  that  the 
defendant  Thomas  was  a  member  of  that  committee.  When  therefore  the  two 
witnesses  were  called  to  be  examined,  and  to  nonsuit  the  plaintiff,  who  brings  his 
action  to  recover  the  expenses  of  the  election,  they  speak  most,  materially  in  respect 
to  their  own  interest ;  because  the  money  to  be  recovered  by  this  verdict,  will  be  part 
of  the  money  for  the  securing  payment  of  which  the  agreement  was  entered  into  and 
the  bond  was  given. 

Wilson,  J. — With  respect  to  the  first  question,  it  is  evident  that  the  jury  might 
have  found  either  way  ;  there  being  evidence  on  both  sides,  they  might  very  well  find 
for  the  plaintiff,  which  they  have  done.  With  respect  to  the  other  question  of  the 
two  witnesses,  I  entertain  very  great  doubts.  I  am  not  prepared  to  go  the  length  of 
saying  their  testimony  ought  to  be  rejected.  Ali  that  one  of  them  says  is,  that  he 
gave  a  bond  to  Mr.  Peach  conditioned  for  the  payment  of  money,  and  that  he  under- 
stood Peach  was  to  apply  it  to  defray  the  expenses  of  the  election.  Now  it  does  not 
at  all  appear  that  Peach  would  be  answerable  to  the  defendant  Thomas,  because  if  the 
committee  undertook  the  election  at  their  own  expense  by  their  own  subscription,  the 
candidate  was  not  answerable  to  them  ;  and  if  they  were  merely  agents,  they  were 
not  themselves  personally  answerable.  There  is  no  evidence  therefore  that  Thomas 
could  have  compelled  this  money  from  Peach  ;  and  unless  that  was  clearly  established, 
I  am  of  opinion  that  there  is  not  a  shadow  of  interest  in  the  witness  Ewbank.  With 
regard  to  Lediard,  I  should  also  doubt  whether  he  had  an  interest  in  this  case,  which 
must  be  shewn,  though  they  might  have  a  common  cause.  Yet  even  if  the  objection 
were  to  hold,  it  would  go  only  to  the  credit  of  the  witness.  Now  these  persons  are 
not  to  pay  over  to  the  defendant  [307]  either  the  damages  or  costs  of  suit  which  he 
might  incur ;  but  there  is  a  chance  that  Peach  may  call  upon  them.  It  is  also  very 
likely  that  Lediard  might  be  mistaken  ;  when  he  was  giving  an  account  of  a  written 
engagement,  he  might  not  recollect  exactly  what  it  was,  it  might  be  a  bond  having 
some  recitals  in  it,  or  something  relating  to  the  election  ;  but  we  do  not  know  what 
it  was.  But  I  think  it  is  too  much  to  reject  the  evidence  of  witnesses,  unless  there 
is  a  positive  and  direct  proof,  either  out  of  their  own  mouths  or  by  record  (but  out  of 
their  mouths  it  should  be)  that  they  are  interested  in  the  event  of  the  cause.  In  the 
present  Cise  it  ought  to  be  shewn,  that  Thomas  was  employed  by  Peach,  and  that 
Peach  was  liable  to  him  when  he  made  himself  liable  for  the  money, 

Gould,  J. — I  remember  a  case  in  Strange  (Folheringham  v.  Greenwood,  Stra.  129), 
where  the  witness  answered  to  the  voir  dire,  that  though  he  was  not  under  any  legal 
obligation  to  bear  out  the  costs,  yet  he  considered  himself  under  an  obligation  in  point 
of  honour,  and  that  repslled  him  (6). 

Lord  Loughborough. — In  this  case  there  was  no  evidence  at  all  of  there  being 
any  committee  who  had  money  of  their  own  contributing  to  pay  towards  the  expense 
of  the  election  ;  on  the  contrary,  the  evidence  on  the  part  of  the  defendant  proved 
the  negative  of  that  proposition.  There  was  a  committee  managing  the  election  for 
the  absent  candidate  Mr.  Cruger,  and  Mr.  Peach  one  of  the  candidates  has  an  engage- 
ment on  the  part  of  Mr.  Ewbank  to  pay  simply  a  sum  of  money  ;  but  Ewbank  declares 
that  the  consideration  on  which  he  had  given  that  bond,  and  what  would  make  the 
real  debt  between  Peach  and  him,  was  the  application  of  so  much  of  that  sum  as 
should  be  necessary  towards  the  expenses  of  the  election,  in  relief  of  Peach  the 
partner  of  Cruger.  The  other  witness  Lediard,  entered  into  an  agreement  which  he 
states  to  be  exactly  of  the  sam:  effect,  for  the  payment  of  money  which  he  understood 
to  be  for  the  expsiiso  of  the  election.  Now  they  seem  to  me  to  have  the  most  direct 
interest  in  the  event  of  the  cause;  not  that  the  verdict  could  be  evidence  on  which" 
the  money  would  be  demandable  of  them,  but  in  the  persuasion  of  their  own  minds, 
that  the  difference  of  the  cause  was  just  so  much  to  them  in  the  proportion  of  the 
costs.  It  is  certainly  sufficient  from  the  case  in  Strange,  that  the  witness  thinks  him- 
self interested,  though  in  point  of  law  there  could  be  no  recovery  against  him.     Now 

(6)  [Pedersoji  v.  Stoffles,  1  Campb.  N.  P.  C.  145,  contrk  And  see  1  Phill.  Evid. 
150,  6th  edit.] 
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if  he  di8-[308]-closes  the  nature  of  his  interest,  aiifi  honostly  says  wl)at  that  interest  is 
aecoiding  to  his  own  conce|ition  of  it,  and  it  is  an  interest  which  by  immediate  and 
necessary  consenuence  must  subject  him  to  the  costs  in  the  aclion,  it  would  bo  strange 
to  say  that  it  was  indifferent  to  bira  whether  the  defendant  or  plaintiii"  recovered. 
Certainly  in  point  of  law,  these  witnesses  must  pay  the  money  due  on  their  agree- 
ments, but  it  is  equally  certain  that  Peach  could  have  execution  for  no  more  than  he 
could  state  to  be  paid  by  him  for  the  expense  of  the  election.  The  441.  due  to  the 
plaiutiir  Trelawney  is  money  advanced  towards  the  expense  of  the  election.  In  case 
he  recovers,  the  obligation  to  pay  the  441.  and  all  the  costs  of  this  and  the  other  action 
attach,  which  in  that  respect  become  part  of  the  ex[)enses  of  the  election.  If  the 
plaintiii'  had  been  nonsuited,  they  might  have  tendered  the  two  sums  to  Peach,  and 
thrown  on  him  the  costs  («)'.  With  regard  to  the  question,  how  far  collateral  interest 
in  the  same  cause  will  allect  the  parties  so  as  to  reject  their  evidence,  I  am  at  a  loss 
for  a  settled  and  known  rule.  Tlie  cases  have  differed  very  widely  upon  it,  it  has 
appeared  in  several  cases  that  where  the  witness  has  stood  precisely  in  the  situation 
as  either  party  to  the  cause,  with  respect  to  another  action,  it  was  bolter  to  hold  it 
to  be  an  objection  that  went  to  his  competency  rather  than  his  credit.  But  I  know 
that  opinion  is  combalted  by  very  great  authority.  Yet  it  was  so  ruled  in  the  time 
of  Loid  Chief  Justice  Parker,  by  all  the  Judges  of  England.  The  case  is  in  Foitescue, 
246,  Lock  v.  JIayton,  where  an  action  was  brought  on  a  policy  of  insurance,  and  the 
plaintiff  having  proved  the  policy  and  premium,  the  muster  of  the  ship  was  called  to 
prove  the  loss  and  damages,  who  admitted  thai  he  himself  made  an  insurance  on  some 
goods  of  his  own  on  board;  an  objection  was  taken  to  his  competency,  which  the  Chief 
Justice  reserved  for  the  consideration  of  the  Court;  and  afterwards  on  a  communica- 
tion with  all  the  Judges,  it  is  stated  by  Fortesciie,  who  was  himself  a  Judge  at  that 
time,  to  be  their  unanimous  opinion,  that  it  was  a  sufficient  objection  to  repel  the 
witness  (a)''.  But  this  in  the  present  case  goes  beside  the  point;  as  I  take  it  hero, 
there  was  a  direct  interest  in  the  costs  of  the  cause. 
Kule  discharged. 

See  IFalteii  v.  Shellij,  1  Term  Kep.  B.  K.  296.  Bent  v.  Baker,  3  Term  Kep.  B.  R.  27. 
Jmdaine  v.  Lashbrooke,  7  Term  Rep.  B.  R.  601.] 

End  of  Michaelmas  term. 

[309]  Cases  Augued  and  Determined  in  the  Coukt  of  Cummon  Pleas,  in 
Hilary  Term,  in  the  Thirtieth  Year  of  the  Reign  of  George  III. 

KiRKMAN  against  Price.     Monday,  Jan.  25th,  1790. 

The  memorial  of  an  annuity  must  set  forth  precisely,  the  manner  in  which  the  con- 
sideration money  was  paid;  according  to  17  Geo.  3,  c.  26.  Qu.  Whether  the 
consideration  were  a  good  one  which  consisted  partly  of  money  paid  at  the  time, 
and  partly  of  securities  for  money  before  advanced,  then  given  up(a)'^ 

A  rule  had  been  obtained  to  shew  cause  why  a  bond,  warrant  of  attorney,  and 
deed  of  assignment  of  the  defendant's  pay  as  a  lieutenant  in  the  Navy,  to  secure  an 
annuity,  should  not  be  given  up  to  be  cancelled,  on  the  ground  that  the  consideration 
of  the  annuity  was  not  sufficiently  set  forth  in  the  memorial  according  to  17  Geo.  3, 
c.  26. 

The  memorial  stated  generally  the  annuity  to  have  been  granted  in  consideration 

(ay  [But  quaere  whether  Peach  would  have  been  liable  to  the  costs'!  If  the 
defendant  was  riglitly  sued,  he  should  not  have  resisted  the  payment,  and  he  could 
not  throw  up  )n  Peach  the  costs  of  an  action  improperly  defended,  Fisher  v.  Fallows, 
5  Esp.  N.  P.  C.  171,  and  without  the  directions  of  Peich,  Howes  v.  Martin.,  1  Eap. 
N.  P.  C.  162.     But  see  Jones  v.  Brooke,  4  Taunt.  464.] 

(a)'-  [The  case  of  Lock  v.  Uayten  cannot  now  be  considered  an  authority,  since  it 
appears  lo  be  well  decided  that  a  witness,  who  merely  stands  in  the  same  situation  as 
the  party  for  whom  he  gives  evidence,  is  competent.  See  the  cases  collected,  1  Phill. 
Evid.  45,  6lh  edil.] 

{af  [Vide  Moays  v.  Leake,  8  T.  R.  411.     Horwood  v.  Underhill,  3  M.  &  S.  82.] 
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of  1601.  paid  by  the  plaintiff  to  the  defendant;  but  it  appeared  upon  affidavit,  that 
991.  14s.  6d.  of  the  money  had  been  previously  lent  by  the  plaintiff,  for  which  the 
defendant  gave  several  promissory  notes,  and  that  the  plaintiff  at  the  time  of  granting 
the  annuity,  advanced  only  so  much  money  as  remained  to  complete  the  1601.  allowing 
twelve  guineas  for  the  expences  of  the  deeds,  but  gave  up  the  notes. 

This  Bond,  Serjt.  in  shewing  cause,  said  was  sufficient,  as  the  whole  consideration 
money  had  in  fact  been  received  by  the  defendant,  though  at  different  times.  He 
also  said  that  the  application  came  too  early,  since  the  statute  did  not  give  the  Court 
authority  to  interfere,  before  execution  was  sued  out  on  a  judgment  entered,  or  an 
action  was  brought. 

[310]  Adair,  Serjt.,  supported  the  rule,  by  contending  that  neither  the  considera- 
tion was  a  good  one,  nor  the  mode  of  advancing  it  so  clearly  set  forth  as  the  statute 
required.  As  to  the  first  point  he  cited  Jaques  v.  With!/,  2  Term  Rep.  B.  R.  557  ;  as 
to  the  second  (on  which  he  principally  relied),  Rumhall  v.  Murray,  3  Terra  Rep. 
B.  R.  298. 

The  Court  gave  no  decided  opinion  on  the  validity  of  the  consideration  (a)',  but 
held  clearly,  that  the  particulars  of  it  were  not  sufficiently  specified,  the  words  of  the 
statute  (sect.  3),  being  that  the  consideration  should  be  "fully  and  truly  set  forth  and 
described  "  and  therefore  made  the 

Rule  absolute. 

LoCKWOOD  against  Hill.     Wednesday,  Feb.  3d,  1790. 

A  variance  between  the  writ  and  count,  (the  ac  etiam  being  in  case  on  promises,  but 
the  declaration  in  debt)  is  not  a  ground  for  entering  an  exoneretur  on  the  bail- 
piece,  where  the  sum  sworn  to  is  under  401. (a)-. 

In  this  case,  on  the  motion  of  Cockell,  Serjt.,  a  rule  was  granted  to  shew  cause 
why  an  exoneretur  should  not  be  entered  on  the  recognizance  of  bail,  on  the  ground 
that  in  the  capias  ad  resp.  against  the  principal,  the  ac  etiam  was  "  in  a  certain  plea 
of  trespass  on  the  case  on  promises"  for  251.  but  that  the  declaration  was  in  debt  for 
2601.  or  simple  contract. 

Marshall,  Serjt.,  shewed  cause,  arguing  that  as  the  sum  sworn  to  was  under  401. 
the  defendant  might  have  been  arrested  and  holden  to  bail  on  a  common  clausum 
fregit  without  an  ac  etiam.  The  stat.  13  Car.  2,  st.  2,  c.  2,  which  requires  the  cause 
of  action  to  be  expressed  in  the  writ,  and  which  gave  rise  to  the  clause  of  ac  etiam, 
operates  only  where  the  sum  is  above  401.,  when  therefore  the  debt  is  under  401., 
the  ac  etiajn  is  not  necessary,  and  a  difference  between  that  and  the  count  is  not 
material,  particularly  as  relating  to  the  bail,  who  engage  to  be  answerable  for  the 
debt  of  the  defendant.     Prac.  Reg.  137. 

The  Court  were  of  this  opinion,  and  the 

Rule  was  discharged. 

[311]      ZOUCH   ON   THE   DEMISE  OF  WaRD  against  WiLLINGALE. 

Friday,  Feb.  5th,  1790. 

A  distress  taken  for  rent  accrued  after  the  expiration  of  a  notice  to  quit, 
is  a  waiver  of  the  notice  (a)^ 

In  this  ejectment,  tried  before  the  Lord  Chief  Baron  at  the  last  assizes  at  Chelms- 
ford, the  plaintiff  was  nonsuited  on  the  following  circumstances.  In  September  1787, 
the  lessor  of  the  plaintiff  purchased  the  premises  in  fee  then  occupied  by  the  defen- 
dant, who  continued  tenant  from  year  to  year,  and  to  whom  the  lessor  of  the  plaintiff 

(a)i  [That  such  consideration  is  valid,  see  Ex  parte  Fallon  &  Ux.,  5  T.  R.  283,  and 
Kelfe  V.  Ambrosse,  7  T.  R.  551.] 

(a)2  [See  Kerr  v.  Sheriff,  2  Bos.  &  Pul.  358,] 

{ay  [Accord.  Doe  v.  Johnson,  1  Stark.  N.  P.  C.  412.  But  after  a  verdict  in  eject- 
ment for  not  quitting  according  to  notice,  a  subsequent  distress  for  rent  due  after  the 
verdict,  is  not  a  waiver  of  the  notice  to  quit,  or  a  ground  for  setti.ig  aside  the  verdict 
or  slaying  execution.     Doe  dem.  Holmes  v.  Darby,  8  Taunt.  538.] 
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on  the  19ih  of  March  1788,  gave  the  following  notice  to  quit.  "  I  do  bcieby  give 
you  notice  to  quit  and  leave  the  possession  of  all  that  messuage  or  tenement,  &c. 
which  you  hold  uniler  me,  &c.  at  Michaelmas  Day  next,  &c."  The  defendant  not 
having  quitted  possession  in  pursuance  of  the  notice  on  the  ■24th  of  February  1789, 
the  lessor  of  the  plaintifT  distrained  for  a  year  and  a  quarter's  rent  due  at  Christmas 
1788,  viz.  for  the  year  ending  at  the  expiration  of  the  notice  to  quit,  and  the  quarter 
from  that  time  to  Christmas,  during  which  the  defendant  held  over.  The  demise 
was  laid  on  the  1st  of  January  1789,  and  the  question  was  as  appeared  from  the  Chief 
Baron's  report,  whether  the  distress  taken  for  rent  accrued  subsequent  to  the  time 
when  the  defendant  hail  notice  to  quit,  was  not  a  waiver  of  the  notice? 

His  Lordship  was  of  opinion  that  it  was  a  waiver,  and  therefore  directed  a  nonsuit. 

A  rule  having  been  obtained  to  shew  cause  why  the  nonsuit  should  not  bo  set 
aside  and  a  verdict  entered  for  the  plaintiff,  or  a  new  trial  granted  ; 

Bond,  Serjt.,  now  shewed  cause.  The  lessor  of  the  plaintiif  could  not  recover  in 
this  ejectment,  having  by  the  taking  a  distress  affirmed  and  continued  the  tenancy, 
which  he  liad  before  admitted  by  the  teims  of  the  notice.  Though  in  Doe  v.  Batlen, 
Cowp.  "243,  the  mere  acceptance  of  rent  was  holden  not  to  be  of  itself  a  waiver  of  the 
notice,  but  to  be  a  question  for  the  jury,  whether  it  was  the  intention  of  the  parties 
that  such  acceptance  should  be  a  waiver  or  not ;  yet  in  the  present  case  no  such 
question  could  arise,  the  distress  being  a  direct  acknowledgment  that  the  tenancy 
continued.  This  principle  is  to  be  collected  from  Co.  Lit.  212  b.  —  1  Roll.  Abr.  475. — 
3  Co.  64,  Pennant's  case.  Plowd.  133,  which  cites  14  Assize. — Birch  v.  Wright,  1  Term 
Kep.  B.  R.  378. 

Ruiniington,  Serj.,  contra.  As  the  defendant  was  tenant  from  year  to  year,  the 
authorities  cited  from  Lord  Coke,  which  were  [312]  of  the  waiver  of  a  forfeiture  for 
a  condition  broken,  are  not  applicable.  As  the  landlord  might  have  brought  an  action 
for  use  and  occupation,  there  is  no  good  reason  why  he  may  not  also  bring  an  eject- 
ment. In  the  former,  there  is  an  implied  contract  between  the  parties,  fouiideil  on  a 
supposed  permission  by  the  plaintiff  for  the  defendant  to  enjoy,  in  the  latter,  the 
contract  is  express;  but  the  principle  is  the  same.  In  Doe  v.  //aWen  acceptance  of 
rent  was  holden  not  to  be  a  waiver  of  a  notice  to  quit ;  and  in  a  case  there  cited  tried 
at  Launceston  Assizes,  though  the  plaintiff  had  accepted  rent  which  had  accrued  after 
the  demise,  yet  he  both  recovered  in  the  ejectment,  and  afterwards  in  an  action  for  use 
and  occupation. 

Lord  Loughboroii:ii. — There  could  be  no  question  of  intention  left  to  the  jury, 
as  the  taking  a  distress  was  an  act  not  to  be  qualified,  and  an  express  confirmation  of 
the  tenancy. 

Gould,  J. — In  the  mere  acceptance  of  rent,  the  quo  animo  is  to  be  left  to  the  jury 
agreeable  to  Lord  Mansfield's  doctrine  in  the  case  in  Cowper  (a)'.  But  I  agree  with 
my  Lord  Chief  Justice  that  the  distress  was  in  this  case  an  act  not  to  be  qualified, 
and  amounted  to  a  confirmation  of  the  tenancy. 

Wilson,  J. — I  am  of  the  same  opinion.  In  Doe  v.  Batlen  there  was  a  design  to 
deceive  the  landlord,  and  a  question  I  remember  very  well  was  made,  whether  he 
should  be  bound  by  the  terras  of  the  receipt  in  which  the  money  was  called  rent  for 
that  direct  purpose  ;  which  was  the  ground  of  Lord  Mansfield's  saying,  that  the 
question  quo  animo  should  be  left  to  the  jury.  The  mere  acceptance  of  money  is 
equivocal,  it  may  be  in  satisfaction  for  the  trespass,  or  it  may  be  for  rent;  and  in  an 
action  of  trespass  for  mesne  profits,  accord  and  satisfaction  may  be  pleaded  in  bar  if 
rent  has  been  accepted.  There  would  be  no  doubt,  but  that  the  plaintiff  would  not 
have  been  precluded  by  taking  ;i  distress,  if  instead  of  the  year  and  a  quarter,  it  had 
been  only  for  rent  due  at  Miehaehnas,  because  the  statute  (8  Anne,  c.  14,  s.  6  &  7) 
says,  that  a  distress  may  bo  taken  within  six  months  after  the  determination  of  a  lease, 
provided  the  interest  of  the  landlord,  and  the  possession  of  the  tenant  continue  :  the 
law  in  this  respect  being  altered  since  the  time  of  Lord  Cuke,  when  the  old  notion 
prevailed  that  a  distress  could  not  be  taken,  unless  the  same  relation  subsisted  between 
the  parties  (a)2. 

Rule  discharged. 

(a)'  [Receipt  of  rent  by  a  banker  without  proof  that  it  came  to  the  landlord's  hands, 
is  not  a  waiver.     Doe  d.  Ash  v.  Calvert,  2  Campb.  N.  P.  C.  387.] 

{of  [See  1  Saund.  288  («),  5th  edit.,  and  Beavan  v.  Delahay,  ante,  p.  5.] 
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[313]     COLUS  ANU  Others  against  Emett.     Friday,  Feb.  12th,  1790. 

[Referred  to,  London  and  South  Western  Bank  v.  JFentivmih,  1880,  5  Ex.  D.  102.] 

A.  having  signed  his  name  to  a  blank  paper  duly  stamped,  and  delivere  1  it  to  B.  for  the 
purpose  of  drawing  a  bill  of  exchange  in  such  manner  as  B.  should  think  fit,  B.  draws 
a  bill  payable  to  a  fictitious  payee  or  order,  and  indorses  it  over  for  a  valuable  con- 
sideration to  C.  who  is  ignorant  of  the  transaction.  C.  the  indorsee  may  maintain 
an  action  against  A.  as  the  drawer  of  a  bill  payable  to  bearer  on  a  count  to  that 
effect;  or,  C  may  recover,  on  a  count  stating  the  special  circumstances  of  the  case, 
if  that  count  do  not  vary  from  the  verdict  (a). 

Indorsees  against  the  drawer  of  a  bill  of  exchange.  The  declaration  contaitied  six 
counts.  1.  Stating,  that  the  plainlifiFs  and  defendant  and  certain  persons  using  the 
name,  style  and  firm  of  Livesay,  Haigreave,  Anstie,  Smith  and  Hall  were  persons 
respectively  trading  and  using  commerce,  &c. :  that  the  said  persons  so  using  the 
names,  style  and  firm  of  Livesay  and  Co.  were  partners  :  that  the  defendant  on  the 
5th  of  April,  1788,  drew  a  bill  of  exchange  directed  to  them,  by  which  he  required 
them  three  months  after  date  to  pay  to  Mr.  George  Chapman,  or  order,  15511.  value 
received,  and  delivered  the  said  bill  to  them,  and  authorized  them  to  negotiate  and 
inilorse  the  same  in  the  name  of  George  Chapman  and  thereby  to  raise  money  thereon 
for  the  use  of  the  said  persons  so  using  the  names,  style  and  firm  of  Livesay  and  Co. 
The  plaintiffs  then  averred,  that  when  the  said  bill  was  so  made  as  aforesaid  or  at  any 
time  afterwards,  there  was  no  such  person  as  George  Chapman  the  supposed  payee 
in  the  said  bill  of  exchange,  but  that  the  said  name  was  merely  fictitious  to  wit, 
at  London,  &o.  which  said  bill  of  exchange,  afterwards  to  wit,  &c.  by  one  Andrew 
Goodiick  being  a  person  thereunto  in  that  behalf  lawfully  authorized,  by  Livesay 
and  Co.  upon  sight  thereof  was  accepted  according  to  the  usage  and  custom  afore- 
said. And  the  said  persons  so  using  the  names,  &c.  of  Livesay  and  Co.  being  so 
authorized  as  aforesaid,  afterwards  and  before  the  payment  of  the  said  sum  of  money 
therein  contained  or  any  part  thereof,  and  before  the  time  thereby  appointed  for  such 
payment,  to  wit,  &o.  negotiated  and  indorsed  the  said  bill  of  exchange  in  and  with  the 
name  of  the  said  George  Chapman,  and  by  that  indorsement  in  the  name  of  the  said 
George  Chapman  appointed  the  contents  of  the  sai'l  bill  of  exchange  to  be  paid  to  the 
said  plaintift's,  and  thereby  raised  money  thereon,  for  the  use  of  the  said  persons  so 
u^ing  the  names,  &c.  of  Livesay  and  Co.  and  then  and  there  delivered  the  said  bill  of 
exchange  so  indorsed  to  the  said  plaintiffs,  who  thereupon  then  and  there  on  the 
credit  thereof,  advanced  to  the  said  persons  so  using  the  names,  style,  and  firm  of 

(a)  [This  decision  was  never  appealed  from,  but  was  relied  upon  by  the  counsel  in 
argument,  and  by  several  of  the  Judges  in  giving  their  opinion  in  the  House  of  Lords, 
in  the  case  of  Minet  v.  Gibson,  see  post,  p.  590,  595,  of  this  volume.  See  also  the  cases 
of  Tatlock  v.  Harris,  3  T.  E.  B.  R.  174.  Fere  v.  Lewis,  3  T.  R.  B.  R.  182.  3Iiiiet  et  Al. 
v.  Gibson  et  Al.  3  T.  R.  481,  post,  569,  625,  of  this  vol.  and  Pari.  Cases,  8vo.  vol.  ii. 
48,  61,  and  Gibson  et  Al.  v.  Hunter,  post,  vol.  ii.  187,  211,  288,  298,  Pari.  Cases,  8vo. 
vol.  vi.  235,  and  the  long  note  there.  The  result  of  all  cases  appears  to  be,  that  "a 
bill  of  exchange  payable  to  a  fictitious  payee  or  order,  and  indorsed  in  his  name  by 
concert  between  the  drawer  and  acceptor,  is  to  be  considered  as  a  bill  payable  to 
bearer,  in  an  action  by  an  innocent  indorsee  for  a  valuable  consideration,  either 
against  the  drawer  or  acceptor  of  the  bill."  But  see  contra  the  opinions  of  Eyre,  C.  J., 
and  Heath,  J.,  post,  pp.  508,  625,  with  whom  the  Lord  Chancellor  Thuilow  coincided, 
see  p.  625.]     Note  to  the  third  edition. 

[The  above  cases  all  of  them  arose  out  of  the  bankruptcy  of  Livesay  and  Co.,  and 
Gibson  and  Co.  who  negociated  bills  with  fictitious  names  upon  them  to  the  amount 
of  nearly  a  million  sterling  a-year.     Chitty  on  Bills  of  Exchange,  83  {n)  6th  edit. 

But  where  there  is  no  proof  that  the  circumstance  of  the  payee  being  a  fictitious 
person  was  known  to  the  acceptor,  the  bill  cannot,  as  it  seems,  be  treatel  as  a  bill 
payable  to  bearer.  Bennet  v.  Farnell,  1  Campb.  N.  P.  C.  130,  180  c.  Where  a  bill 
of  exchange  is  drawn  and  negociated,  and  a  blank  is  left  for  the  name  of  the  payee,  a 
bona  fide  holder  may  till  it  up  with  his  own  name,  and  recover  against  the  drawer. 
Crutchley  v.  Clarance,  2  M.  &  S.  90.     See  also  Cnitchly  v.  Mann,  5  Taunt.  529.] 
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Livesay  [314]  and  Co.  the  said  sum  of  money  in  the  said  bill  meiiiioiied  ;  of  which  the 
defendant,  &c.  had  notice.  It  was  then  stated  that  the  bill  was  afterwards  presented 
to  the  persons  using  the  names,  &c.  of  Livesay,  &c.  for  payment,  which  was  refused 
by  them,  of  which  the  defendant  had  notice,  by  reason  whereof  he  became  liable,  &c. 
and  being  so  liable  promised  to  pay,  &c.  &c. 

Second  count  leaving  out  the  special  circumstances,  stated  the  bill  to  be  drawn  by 
the  defendant  on  the  said  persons  using  the  names,  &c.  of  Livesa}',  fee.  who  were 
thereby  requested  to  pay  to  Mr.  George  Chapman  or  bearer  1.0.511.  &c.  and  the 
plaintifl's  averred  that  they  were  and  still  conliiined  the  bearers  and  proprietors  of  the 
said  last  mentioned  bill  of  exchange  in  ilue  form  of  law,  an<l  so  being  the  bearers  and 
proprietors,  &c.  presented  it  to  the  said  persons  using  the  names,  &c.  of  Livesay,  itc. 
for  payment — their  refusal  to  pay — notice  to  the  defendant — he  became  liable — 
promise,  &c. 

3.  Money  paid. — 4.  Money  lent. — 5.  Money  had  and  received. — G.  Lisimul 
computassent. 

Plea  general  issue. — The  cause  was  tried  before  Lord  Loughborough  at  Guildhall, 
and  the  following  special  verdict  found. 

That  the  said  John  Emett  (who  was  a  partner  with  Livesay  and  Co.  in  the  spinning 
of  cotton,  at  Clithero)  wrote  his  name  upon  a  piece  of  bknk  paper  with  a  shilling 
stamp  thereon,  and  delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of  drawing 
a  bill  of  exchange  for  such  sum,  payable  at  such  time,  and  to  such  person  or  pjrsons 
as  they  should  think  fit. 

That  afterwards  the  said  Livesay  and  Co.  on  the  5tb  day  of  April,  1788,  drew  on 
the  said  paper  above  the  name  of  the  sai  i  John  Emett,  a  certain  writing  directed  to 
the  said  Livesay  and  Co.  in  the  words  and  figures  following,  viz.  "Clithero,  April  5lh 
1788,  15511.  three  months  after  date,  pay  to  Mr.  George  Chapman,  or  order,  fifteen 
hundred  and  fifty  pounds,  value  received  as  advised,  John  Emett."  That  the  occasion 
and  manner  of  giving  the  said  paper  writing  was  as  follows,  viz.  that  on  the  said 
5th  of  April,  the  said  Livesay  and  Co.  were  indebted  to  Thomas  Jeffery,  in  the  sum 
of  15121.  9s.  upon  a  bill  of  exchange  which  became  due  that  day,  and  which  had  been 
previously  given  for  goods  sold  by  Jeffery  to  them.  That  one  Richiird  Collis  clerk  to 
the  said  Jeft'ery,  on  that  day  applied  at  the  house  of  Livesay  and  Co.  [315]  in  Choapside 
for  payment  of  the  said  bill ;  that  on  such  application  he  saw  the  said  Anstie,  one  of 
the  said  partners,  who  informed  the  said  Richard  Collis  that  he  could  not  conveniently 
then  pay  the  same,  but  requested  the  said  Richard  Collis  to  take  a  bill  on  the  said 
house  of  Livesay  and  Co.  for  the  said  sum  of  15121.  9s.  at  three  months  date, 
including  the  interest  thereof  in  the  mean  time,  and  gave  to  him  the  said  blank  paper 
above  mentioned  with  the  name  of  the  said  John  Emett  written  thereon,  to  be  filled 
up  by  one  of  the  clerks  of  the  said  Livesay  and  Co. 

That  one  Ludlow  a  clerk  of  the  said  Livesay  and  Co.  filled  up  the  said  writing  for 
15511.  being  the  amount  of  the  said  bill  and  interest  in  manner  and  form  as  above 
set  forth,  except  the  acceptance  and  indorsement  thereof  as  hereinafter  mentioned ; 
and  that  immediately  afterwards,  the  said  paper  writing  was  carried  to  Andrew 
Goodrick  another  clerk  of  the  said  Livesay  anil  Co.  an<l  who  was  authorised  by  the 
said  Livesay  and  Co.  to  accept  the  same,  and  which  the  said  Andrew  Goodrick  accord- 
ingly did  in  the  name  of  the  said  Livesay  and  Co.  That  with  the  authority  of  the 
said  Livesay  and  Co.  the  name  of  George  Chapman  was  then  indorsed  in  the  said 
paper  writing,  and  that  the  saiil  paper  writing  so  filled  up  accepted  and  indorsed,  was 
then  delivered  to  the  saiil  Ricliard  Collis,  and  the  said  Richard  Collis  thereupon 
delivered  up  the  bill  for  15121.  9s.  to  the  said  Livesay  and  Co.  That  the  said  Thomas 
Jeftery  afterwards  negotiated  the  said  paper  writing  with  the  plaintiffs,  and  received 
the  full  amount  thereof  from  them,  deducting  a  discount,  at  4il.  per  cent,  aiid  delivered 
the  same  to  the  said  plaintiffs.  That  the  same  was  duly  presented  for  payment,  to 
the  said  Livesay  and  Co.  who  refused  to  pay  the  same,  whereof  the  said  John  Emett 
had  due  notice.  That  theie  was  no  such  person  as  the  said  George  Chapman,  the 
supposed  payee  of  the  said  paper  writing,  but  that  the  said  George  Chapman  was 
merely  a  fictitious  person  :  that  Emett  gave  no  further  or  other  authoiiiy  than  as 
aforesaid,  and  knew  nothing  of  this  transaction.  That  the  plaintiffs  had  then  no 
knowledge  that  the  said  George  Chapman  was  a  fictitious  person,  or  of  the  circum- 
stances under  which  the  said  paper  writing  was  drawn,  accepted,  and  indorsed,  but 
that  the  said  Thomas  Jeffery  had  full  knowledge  of  the  whole  of  the  said  transactions. 
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This  was  argued  in  Trinity  term  last  by  Lawrence,  Serjt.,  for  the  plaintiffs,  and 
Runnington,  Serjt.,  for  the  defendant;  [316]  and  a  second  time  in  Michaelmas  term, 
by  Adair,  Serjt.,  for  the  plaintiffs,  and  Gockell,  Serjt.,  for  the  defendant.  The 
following  is  the  substance  of  the  arguments  on  behalf  of  the  plaintiffs. 

On  the  face  of  the  special  verdict,  there  are  facts  sufficient  to  support  the  finding 
of  the  jury  on  either  of  the  counts.  The  defendant  having  written  his  name  on  a 
blank  paper,  and  given  it  to  Livesay  and  Co.  to  be  filled  up  as  a  negotiable  instrument, 
gave  them  authority  to  pledge  his  credit  to  any  amount,  and  was  in  law  as  completely 
the  drawer  of  the  bill  as  if  he  had  made  it  in  its  present  form  :  having  used  a  shilling 
stamp,  it  is  evident  that  he  meant  to  offer  his  credit  unlimited.  He  is  therefore  civilly 
responsible  for  all  the  purposes  to  which  Livesay  and  Co.  might  apply  the  bill.  Their 
acts  must  in  law  be  considered  as  his.  In  the  case  of  Stone  v.  Freela7id{af,  Lord 
Mansfield  held,  that  the  acceptor  was  liable  though  there  was  a  fictitious  indorsement, 
and  that  he  should  not  be  suffered  to  deny  the  validity  of  the  bill :  so  also  in  Russell 
V.  Langslajfe  (Dougl.  496),  Lird  Mansfield's  words  miy  be  applied  to  the  present  case ; 
the  defendant  here  said  to  the  plaintiffs  "Trust  Livesay  arrd  Co.  to  any  amount,  and 
I  will  be  their  security."  But  it  has  been  objected  that  there  is  both  a  geireral 
principle  of  law,  and  a  rule  of  practice,  that  the  hand-writing  of  the  fii'st  indorser 
must  be  proved,  as  a  medium  thi'ough  which  the  bolder  must  make  out  his  title.  But 
this  is  not  universally  true  to  the  extent  that  no  one  can  recover  without  proof  of 
the  indorsement,  since  in  some  cases  such  an  indorsement  is  not  ne-[317]-cessary,  and 
in  others  where  the  form  seemed  to  require  it,  it  has  been  dispensed  with.  Though 
it  is  true,  that  in  many  cises  where  proof  of  the  indorsement  was  not  necessary,  a 
ver-dict  has  been  taken  on  the  general  money  counts,  and  the  paper  instrument  merely 
received  as  evidence,  yet  it  has  been  decided  both  before  and  since  the  stat.  3  & 
4  Anne,  c.  9,  that  a  bona  fide  holder  of  a  bill  might  recover  upon  it  as  a  bill,  without 
proving  the  indorsement.  2  Shower,  23-5,  Hintoii's  case,  and  3  Burr.  1.516,  Grant  v. 
VauglMU,  from  which  latter  case  it  may  clearly  be  collected,  that  an  indorsement  is 
not  indispensably  necessary  to  give  negotiability  to  a  bill  or  note,  but  that  a  bona 
fide  holder  may  recover  without  it.  Yet  it  is  said,  that  as  this  bill  is  drawn  piyable 
to  George  Chapman  or  order,  it  necessarily  requires  an  indorsement.  But  this  rule 
is  not  urriversally  true.  Hankey  v.  JVihon,  S.tyer,  223,  where  proof  of  the  hand-writing 
of  the  indorser  was  dispensed  with,  because  it  was  on  the  bill  at  the  time  of  the 
acceptance  :  which  proves  that  the  rule  admits  of  exceptions.  So  also  is  the  cise  of 
Pratt  V.  Howison(af,  and  though  this  doctrine  may  seem  to  be  overruled  by  Smith  v. 
Chester,  1  Term  Eep.  B.  R.  6.54,  yet  that  case  cirr  only  govern  those  which  are  of  the 
same  kind.  There  the  action  was  against  the  acceptor,  here  against  the  dr-awer.  The 
reason  on  which  that  case  is  founded,  can  alone  be  applicable,  where  the  acceptor  is 
sued  ;  which  is,  that  the  acceptor  admits  only  the  hand-writing  of  the  drawer,  (though 

{ay  Stone  v.  Freeland,  B.  R.  sittings  at  Guildhall,  after  Eister  term,  1769. 
[Considered,  Bank  of  England  v.  Vagliano,  [1891]  A.  C.  126,  152.] 

Indorsee  against  the  acceptor  of  a  bill  of  exchange,  payable  to  Bjtler  and  Co.  and 
indorsed  in  that  name.  The  plaintiff  could  not  prove  it  to  have  been  indorsed  by  any 
persons  using  that  firm  ;  on  the  contrary,  his  own  witnesses  said  they  believed  it  was 
indorsed  by  Cox  the  drawer.  It  also  appeared  that  there  was  a  house  of  Butler 
and  Co.  with  whom  Cox  had  dealings,  but  it  was  proved  that  the  bill  in  question  had 
never  been  in  their  hands.  It  was  admitted  that  the  bill  was  a  true  one,  and  that 
the  defendant  had  regularly  accepted  it,  but  it  was  contended  that  the  indorsement 
was  fictitious,  which  was  an  essential  part  of  the  plaintifi''s  title. 

Lord  M.\NSFIELD. — The  intent  of  the  bill  was  orrly  to  errable  Cox  to  raise  money, 
and  the  reason  why  it  was  not  made  payable  to  the  order  of  Cox  was,  that  there  were 
other  bills  at  that  time  made  payable  to  his  order;  if  this  had  been  also  payable  to 
the  same  order,  too  marry  would  have  been  in  circulation  at  the  same  time,  in  the 
same  name,  which  would  have  had  the  appearance  of  fictitious  credit.  Names  are 
often  used  of  persons  who  rrever  existed.  The  deferrdant  has  enabled  Cox  to  do  this 
by  lerr  ling  his  acceptarrce,  arrd  when  he  has  by  so  doing  put  the  bill  in  circulation, 
it  shall  not  lie  in  his  m  uith  to  make  an  objection  that  he  has  nothing  to  do  with  it. 

Verdict  for  the  plaintiff. 

(a)-  Guildhall  sittings  after  Trin.  23  Geo.  3,  cited  1  Term  Rep.  B.  R.  654. 
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at  the  time  of  the  acceptance,  there  be  several  indorsements  on  the  bill,)  and  shall  put 
the  plaintiff'  on  the  proving  the  hand-writing  of  the  first  indorser :  the  obvious 
meaning  of  which  is,  that  though  there  is  a  privity  implied  between  the  drawer  and 
acceptor,  there  is  not  between  the  indorser  and  acceptor.  But  there  is  a  privity 
between  the  drawer  and  the  payee  of  a  bill,  which  is  supposed  to  be  given  for  a 
valuable  consideration.  If  the  jury  had  found  the  whole  bill  to  have  been  in  the 
band-writing  of  Emelt,  would  it  have  been  necessary  to  prove  that  George  Chapman 
really  indorsed  it?  Emett  himself  could  not  have  objected  that  there  was  no  such 
person,  and  on  that  objection  nonsuited  the  plaintiff".  This  case  then  is  clearly 
distinguishable  from  that  of  Smith  v.  Chester,  which  does  not  affect  it.  Besides,  it  is 
expressly  stated  in  the  declaration,  that  there  was  no  such  person  as  George  Chapman, 
the  defendant  therefore  shall  not  take  ad  [318]-vantage  of  this  fictitious  name  invented 
by  those  to  whom  he  gave  unlimited  credit,  and  deprive  the  bon^  fide  holder  of  bis 
remedy. 

As  to  the  rule  then,  requiring  the  hand-writing  of  the  first  indorser  to  be  proved, 
admits  of  some  exceptions,  the  present  is  as  strong  an  exception  as  can  well  be 
imagined.  Suppose  it  had  been  impossible  to  prove  it,  on  account  of  some  act  of  the 
party  himself;  the  next  best  proof  would  be  admitted.  In  general,  bonds  and  other 
deeds  can  only  be  proved  by  the  subscribing  witnesses  ;  but  there  are  exceptions  to 
that  rule  ;  and  one  is,  where  the  party  himself  has  rendered  such  proof  impracticable 
or  very  difficult.  On  the  facts  contained  in  the  first  count  therefore,  the  plaintifT  is 
entitled  to  recover :  but  if  this  should  be  doubted,  he  clearly  is  on  the  second,  in 
which  the  bill  is  stated  to  have  been  drawn  payable  to  George  Chapman  or  bearer. 
For  if  a  bill  be  made  payable  to  a  person,  who  not  having  an  actual  existence  can 
make  no  indorsement,  it  operates  in  law  as  payable  to  the  bearer;  particularly  when 
given  for  a  valuable  consideration.  Vere  v.  Lewis,  3  Term  Rep.  B.  R.  182(a).  The 
action  is  also  maintainable  on  the  count  for  money  lent.  Money  advanced  on  the 
credit  of  any  man  is  in  law  money  lent  and  advanced  to  him.  Tatlock  v.  Harris, 
3  Term  Rep.  B.  R.  174. 

But  supposing  the  addition  of  a  fictitious  name  to  be  felony,  the  answer  to  the 
defendant's  objection  that  a  felony  cannot  be  the  ground  of  a  civil  action,  is,  that 
though  it  cannot  be  the  immediate  ground  of  such  an  action,  yet  it  may  be  so  mediately. 
Miller  v.  Race,  1  Burr.  4.52.     Peacock  v.  Rhodes,  Dougl.  633. 

The  following  were  the  arguments  on  behalf  of  tbe  defendant.  There  is  a  variance 
in  several  material  points  between  the  special  verdict  and  the  declaration.  The  first 
count  states  that  the  defendant  "drew  a  bill  of  exchange  directed  to  Livesay  and  Co. 
payable  to  George  Chapman  or  order,  and  delivered  and  authorized  them  to  negotiate 
it,  and  thereby  to  raise  money  thereon,"  &c.  This  is  a  substantive  allegation,  which 
ought  to  have  been  proved  as  laid  ;  but  it  is  negatived  by  the  verdict;  it  being  found 
that  the  defendant  wrote  his  name  upon  a  piece  of  blank  paper,  with  a  shilling  stamp 
thereon,  and  delivered  the  same  to  Livesay  and  Co.  for  the  purpose  of  drawing  a  bill 
of  exchange  for  such  sum,  payable  at  such  time,  and  to  such  person  or  persons,  as 
they  should  think  fit.  It  is  likewise  stated  in  the  first  count,  that  the  plaintiff's 
"advanced  to  [319]  Livesay  and  Co.  the  money  mentioned  in  the  bill,"  efec.  but  it 
appears  on  the  verdict,  that  "Thomas  Jefl'ery  negotiated  the  paper  writing  with  the 
plaintiff's,  and  that  he  received  from  them  the  amount  of  it,"  &c. 

Admitting  that  the  defendant  has  given  an  unlimited  credit,  by  signing  his  name 
to  a  blank  paper,  yet  there  was  nothing  criminal  in  this  ;  the  verdict  shews  that  he 
was  not  guilty  of  a  forgery,  nor  was  concerned  in  filling  up  the  paper.  Though  he 
gave  unlimited  credit,  yet  it  was  by  means  of  a  legal  insliuuient;  he  stands  in  the 
situation  of  a  common  drawer  of  a  bill,  in  an  action  against  whom,  the  hand-writing 
of  the  first  indorser  is  necessary  to  be  proved.  As  to  the  argument,  that  it  is  the 
same  case  as  if  the  defendant  had  drawn  the  whole  bill  with  his  own  hand,  and  himself 
indorsed  the  name  of  Chapman,  if  he  had  done  so  he  would  have  committed  a  forgery, 
and  this  being  a  felony  could  not  have  been  the  ground  of  a  civil  action.  As  to  Uinion's 
case,  it  proves  only  that  the  consideration  of  a  bill  or  note  must  be  proved.  In  Grant 
V.  Vaughan,  the  bill  was  payable  to  the  ship  "Fortune,"  an  inanimate  thing,  or  bearer; 
on  the  face  of  it  therefore  it  could  only  operate  as  payable  to  bearer;  and  the  intent 
of  the  parties  was  sufficiently  plain.     In  Stone  v.  Freeland  there  was  a  special  uuder- 

(a)  See  also  Minel  v.  Gibson,  ibid.  48  L 
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taking  by  the  acceptor,  who  had  admitted  effects  in  his  hands.  In  Russell  v.  Langsiaffe, 
a  blank  promissory  note  was  given  with  an  actual  indorsement  by  Lingstaffe ;  there 
was  no  fictitious  person  introduced  :  that  case  therefore  is  not  applicable  to  the  present. 
In  Hankey  v.  IVilson,  the  Court  coupled  an  express  promise  to  pay  with  the  indorse- 
ment, yet  that  was  not  deemed  conclusive  evidence ;  but  the  general  rule  is  there 
admitted,  that  the  hand-writing  of  the  first  indorser  must  be  proved.  In  Miller  v. 
Race,  and  Peacock  v.  Rhodes,  the  felony  was  exclusive  and  independent  of  the  bill.  But 
in  the  present  case  there  is  a  forgery  inherent  in  the  bill  itself.  It  is  drawn  in  the 
usual  form,  made  payable  to  order,  and  being  so  payable  requires  an  indorsement ; 
but  that  indorsement  is  forge<l.  Yet  as  it  is  found  that  the  defendant  did  not  himself 
forge  it,  nor  was  privy  to  it,  he  is  not  estopped  from  alleging  it  in  his  defence.  If  the 
words  "or  order"  be  rejected,  and  the  bill  be  considered  as  payable  to  bearer,  any 
other  part  may  as  well  be  rejected,  which  could  not  be  endured.  The  Court  cannot 
say  that  a  bill  which  is  evidently  payable  to  order,  is  payable  to  bearer :  they  cannot 
change  the  nature  of  a  mercantile  transaction  contrary  to  the  [320]  express  intent 
of  the  parties  :  they  cannot  put  a  construction  on  the  instrument  directly  repugnant 
to  it.  But  though  as  the  bill  in  question  is  payable  to  Chapman  or  order,  the  form 
is  preserved  so  far  as  to  prevent  it  from  beitig  considered  as  payable  to  bearer,  yet 
one  of  the  essential  constituent  parts  of  a  bill  of  exchange  is  wanting,  viz.  a  real  payee. 
2  Black.  Com.  456.  Postleth.  Diet.  tit.  Bills  of  Exch.  By  this  the  whole  was  vitiated. 
So  a  bill  given  on  an  usurious  consideration,  is  void  even  in  the  hands  of  an  innocent 
indorsee  for  a  valuable  consideration,  and  without  notice.  Dougl.  709.  So  for  money 
won  at  play.  Stra.  1155.  A  bill  of  exchange  must  also  be  necessarily  negotiable; 
but  it  cannot  be  negotiable  without  an  indorsement ;  and  a  false  indorsement  is  as 
none.  The  case  of  Pratt  v.  Hmvison  is  overruled  by  Smith  v.  Chester.  As  to  the 
argument  that  there  was  a  privity  between  the  payee  and  drawer,  it  is  expressly  found 
by  the  verdict  that  there  was  no  privity  between  them  in  this  instance.  Then  what 
is  there  to  take  this  case  out  of  the  general  rule  1  As  to  the  argument  that  the  defendant 
is  ill  fact  to  be  regarded  as  the  maker  of  the  bill,  the  jury  have  found  it  otherwise, 
namely,  that  the  bill  was  filled  up  by  other  persons.  Neither  is  the  defendant  liable 
on  the  money  counts.  That  neither  debt  nor  general  indebitatus  assumpsit  will  lie 
on  the  mere  acceptance  of  a  bill  of  exchange,  is  clear  from  Hardr.  485.  1  Ventr.  152. 
Lord  Rayra.  280.  Much  less  against  the  drawer  who  is  only  eventually  liable.  The 
cases  relied  on  of  Tatlock  v.  Harris,  and  Vere  v.  Lewis,  were  decided  on  their  own  par- 
ticular circumstances,  and  on  a  presumption  that  money  had  been  actually  had  and 
leceived  to  the  use  of  the  holders.  Those  cases  were  against  acceptors,  here  it  is 
against  the  drawer  ;  there  the  defendants  were  privy  to  the  transactions,  and  there 
was  fraud  within  their  own  knowledge;  here  the  defendant  acted  bonS,  fide,  was 
ignorant  of  the  conduct  of  Livesay  and  Co.  and  does  not  appear  to  have  really  obtained 
any  money. 

Cur.  advis.  vult. 

On  this  day  judgment  was  given,  as  follows,  by 

Lord  Loughborough. — It  is  not  necessary  for  me  to  repaat  the  evidence  in  this 
case,  the  facts  of  it  being  in  the  memory  of  every  one.  We  have  taken  the  whole 
into  our  consideration,  and  the  result  of  our  opinion  is,  that  the  plaintiff  is  entitled 
to  recover.  The  special  count  in  the  declaration,  stating  the  whole  of  the  transaction, 
would  have  aflforded  a  ground,  upon  which  I  should  have  thought  that  the  judgment 
might  have  been  very  [321]  properly  pronounced  in  his  favoui'.  But  it  appears  upon 
the  record,  that  the  ease  stated  on  the  special  count  differs  from  the  finding  on  the 
special  verdict  in  two  or  three  circumstances  ;  that  count  therefore  would  clearly  not 
support  a  judgment  in  favour  of  the  plaintiff.  The  circumstances  are  not  very 
material,  but  as  the  count  and  the  verdict  at  present  stand  inconsistent  with  each 
other,  a  judgment  for  the  plaintiff  on  the  first  count  would  undoubtedly  be  erroneous. 
We  must  therefore  look  into  the  declaration,  to  see  if  there  be  any  count  on  the  record, 
on  which  the  plaintiff  may  support  a  judgment.  And  it  appears  to  us,  that  it  may 
fairly  be  supported  on  the  count  stating  the  bill  to  be  a  bill  payable  to  bearer.  It  is 
certainly  not  literatim  payable  to  bearer,  it  is  drawn  payable  to  George  Chapman  or 
order.  Upon  a  fact  set  forth  in  the  special  verdict,  it  appears  that  by  the  permission 
at  least,  if  not  something  more  than  the  permission,  of  the  defendant,  a  power  was 
given  to  Livesay  and  Co.  to  frame  bills  of  exchange,  binding  him,  in  any  manner  they 
thought   proper,  within  the  limits  of  that  power.     There   is  no  doubt  they  might, 
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within  those  limits,  have  drawn  a  bill  in  terms  payable  to  bearer ;  the  bill  they  have 
chosen  to  diaw,  is  a  bill  payable  to  Chapman  or  otder  ;  and  it  is  found  on  the  verdict 
that  there  is  no  such  person  as  Chapman.  Now  the  consequence  of  this  seems  naturally 
unjiistlj'  to  be,  that  when  a  security  is  negotiated,  on  which,  by  the  terms  of  it,  the 
paity  receiving  it  a|)prehends  he  has  a  clear  right  to  recover,  and  by  the  insertion  of 
the  name  of  a  fictitious  person  his  recovery  is  impeded,  (it  being  impossible  to  prove 
the  order  of  a  person  who  has  no  existence,)  it  should  seem  in  point  of  law  precisely 
the  same  in  eflfect,  as  if  it  had  been  made  payable  to  bearer.  A  bill  of  exchange  is 
an  authority  to  pay  pursuant  to  the  order  of  the  payee ;  and  it  is  also  an  undertaking 
to  pay  pursuant  to  that  order.  But  if  there  be  no  person  who  by  any  possibility  can 
give  such  order,  the  engagement  must  be  to  pay  the  bill.  If  the  order  of  the  i)erson 
cannot  be  procured,  and  with  the  knowledge  and  privity  of  the  parties  who  make  the 
bill,  such  a  name  is  put  in  as  cannot  give  an  order,  it  is  in  eil'ect,  and  in  point  of  law, 
the  same  thing  as  if  they  had  made  it  payable  to  the  person  who  held  the  bill,  namely, 
the  bearer.  The  determination  of  the  Court  of  King's  Bench,  has  approved  the  same 
rule,  and  we  think  that  a  right  determination. 
Judgment  for  the  plaintiff  on  the  second  count. 

[322]     Parsons  against  Thompson.     Friday,  Feb.  12th,  1790. 

A.  being  possessed  of  an  office  in  a  dock-yard,  B.  in  order  to  induce  him  to  procure 
himself  to  be  superannuated,  and  retire  on  the  usual  pension,  agrees  (without  the 
knowledge  of  the  Navy-board  to  whom  the  appointment  belongs)  in  case  B.  should 
succeed  him,  to  allow  bini  a  ceitain  annual  share  of  the  profits  of  the  office.  B.  is 
appointed,  but  does  not  perform  the  agreement.  A.  can  maintain  no  action  on  the 
agreement  (o). 

Assumpsit  on  a  special  agreement.  The  declaration  stated,  that  the  plaintiff  was 
possessed  of  the  place  or  office  of  master  joiner  of  His  Majesty's  dock-yard  at  Chatham, 
and  that  in  consideration  that  he  would  procure  himself  to  be  superaninialed  in 
respect  of  the  said  place  or  office,  the  defendant  undertook  in  case  he  (the  defendant) 
should  succeed  the  plaintiff  to  be  master  joiner  of  the  dock-yard,  at  the  commencement 
of  his  superainiualion,  to  allow  the  plaintiff  his  extra  pay  from  the  yard  books, 
exclusive  of  his  superannuation  money,  during  his  natural  life.  It  then  state  I,  that 
the  plaintiff  confiiing  in  the  said  promise  of  the  defendant  to  procure  himself  to  be 
superannuated  in  respect  of  the  said  place  or  office,  and  that  the  defetidant  succeeded 
him  as  mister  joiner,  at  the  commencement  of  his  superannuation  :  that  the  defendant 
received  divers  large  sums  of  money  amounting  in  the  whole  to  2001.  as  and  for  the 
extra  pay  of  the  plaintiff;  by  reason  whereof  he  became  liable,  &c.  and  being  liable 
promised,  &a.  There  were  also  the  common  counts.  Plea  general  issue.  Verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  a  case  which  stated  in  substance, 
that  the  plaintiff  was  for  .30  years  master  joiner  of  the  dock-yard  at  Chatham,  and 
the  defendant  foreman  of  the  joiners.  That  the  defendant  having  a  prospect  of 
succeeding  to  the  office  of  master  joiner,  (which  does  not  go  in  regular  succession,  but 
is  in  the  appointment  of  the  Commissioners  of  the  Navy)  applied  to  the  plaintiff  to 
j)rocuie  himself  to  be  superannuated,  which  he  did,  on  the  following  written  agreement 
l)eing  entered  into  by  the  defendant. 

"Agreed  on  the  29th  day  of  March  1785,  between  Mr.  John  Parsons,  master 
joiner  of  His  Majesty's  dock-yard  at  Chatham,  and  John  Thompson  foreman  of  the 
joiners  of  the  aforesaid  place.  In  case  I  should  succeed  Mr.  Parsons  to  be  master 
joiner  of  the  said  dock-yard,  at  the  commencement  of  Mr.  Parsons's  superaniuiation, 
then  I  do  agree  to  allow  him  his  extra  pay  from  the  yard  books  exclusive  of  the 
superannuation  money,  during  his  natural  life,  &e.  "  JouN  Thompson." 

The  superannuation  money  was  an  annual  allowance  from  Government. 
[323]  in  1785  the  defendant  was  appointed  to  the  office.     The  bare  pay  of  the 
master  joiner  is  half-a-crown  per  day,  all  above  is  extri  pay.     There  are  two  sorts  of 

(a)  [See  Barwkke  v.  Read,  post,  p.  627.  Hugginsy.  Bambridge,  Willes,  241.  Layng 
V.  Paine,  ibid.  571.  Hughes  v.  Stratham,  4  B.  &  C.  187.  JVahlo  v.  Martin,  ibid.  319. 
See  also  U'hillingliam  v.  Bwgoyne,  3  Anstr.  900.] 


IH.  BL.324.  PARSONS   V.  THOMPSON  191 

extra  pay,  the  tide  extra,  (when  the  men  work  by  the  tide  beyond  the  common  yard 
hours)  and  the  casual  extra  which  includes  other  extraordinary  work.  It  is  all 
denominated  extra  pay  in  the  yard  books  without  distinction.  From  178.5  to  1787, 
the  defendant  paid  to  the  plaintiff  the  common  tide  extra,  at  the  rate  of  7Jd.  per  tide 
for  the  six  winter  months,  and  Is.  3d.  for  double  tides  in  the  summer  months,  but  not 
the  casual  extr^,  which  the  plaintiff  did  not  demand.  In  the  summer  of  1787, 
the  casual  extra  pay  was  much  increased  by  the  extraordinary  work  performed  in 
fitting  out  ships  on  the  prospect  of  an  approaching  war  with  the  Dutch  ;  this  casual 
extra  pay  so  increased,  the  plaintiff  claimed  by  virtue  of  the  agreement,  but  the 
defendant  refused  to  account  for  to  him  ;  and  in  consequence  this  action  was  brought. 

A  rule  having  been  granted  to  shew  cause,  why  the  verdict  should  be  set  aside 
and  a  nonsuit  entered, 

Lawrence,  Serjt.,  shewed  cause.  In  this  case  there  are  two  questions.  1.  Whether 
the  agreement  was  valid  ;  2.  Whether,  if  valid,  it  did  not  comprehend  the  casual 
extra,  as  well  as  the  tide  extra  pay  ?  As  to  the  first,  it  is  to  be  observed,  that  this 
is  not  an  agreement  for  the  sale  of  an  ofHce.  The  circumstances  were,  that  the 
plaintiff  having  been  a  long  time  master  joiner,  was  entitled  to  quit  on  being  super- 
annuated ;  the  defendant  being  in  hopes  to  succeed  him,  applied  to  him  to  quit,  and 
as  a  compensation  agreed  to  allow  him  the  extra  vifages.  This  was  not  a  sale,  because 
the  person  who  gave  up  the  office  was  not  to  appoint  his  successor.  If  money  is  given 
for  the  appointment  to  an  office,  it  is  undoubtedly  bad  at  common  law,  and  for  the 
wisest  reasons;  because  if  that  sort  of  traffick  were  peimitted,  offices  of  the  greatest 
trust  might  come  to  the  hands  of  persons,  who  were  wholly  unfit  for  them.  But  no 
such  mischievous  consequences  can  ensue,  for  merely  receiving  a  compensation  where 
the  party  receiving  it  has  no  power  to  appoint  a  successor.  In  Berrisfrnxl  v.  Done, 
1  Vern.  98,  it  was  holden  that  where  a  bond  was  given  to  a  captain  in  the  Army  in 
consideration  of  his  resigning  his  company,  to  which  the  obligor  was  in  hopes  of 
succeeding  the  bond  was  valid.  And  in  Symmds  v.  Gibson  (2  Vern.  308,  bonds  were 
allowed  to  be  legal,  entered  into  to  procure  the  obligor's  admission  to  be  purser  of 
[324]  a  man-of-war ;  which  was  a  stronger  case  than  that  of  money  being  given  merely 
to  induce  a  man  to  resign.  The  same  doctrine  is  also  recognized  in  he  v.  Ash,  Prec. 
Chanc.  199.     The  agreement  therefore  in  the  present  case  was  not  illegal. 

The  other  question  is,  whether  all  casual  extra  pay  is  not  included  in  the  agree- 
ment? The  terms  are  that  the  defendant  shall  allow  the  plaintiff  his  extra  pay  from 
the  yard  books;  and  the  evidence  proved  that  exti4  pay  on  the  yard  books  is  all 
extra  pay  :  the  defendant  therefore  was  bound  by  his  agreement  to  give  to  the 
plaintiff  all  the  extra  pay  which  he  received. 

Bond,  Serjt.,  for  the  rule.  The  agreement  was  both  contrary  to  the  true  policy 
of  the  law,  and  cannot  be  extended  to  any  casual  extra  pay,  which  did  not  exist  in 
the  yard  at  the  time  of  making  it.  It  is  a  principle  of  law  that  no  man  shall  be 
appointed  to  an  office,  the  emoluments  of  which  are  served  from  it,  and  he  is  not  to 
receive.  It  is  equally  impolite  and  illegal  to  give  money  to  procure  the  vacancy  of 
an  office,  as  the  appointment  to  it.  The  plaintiff'  having  an  annuity  on  account  of  his 
superannuation,  had  no  right  to  receive  any  further  profits  from  the  office,  unless  by 
the  consent  of  the  Commissioners  of  the  Navy  to  whom  the  appointment  belonged. 
Here  the  persons  who  have  the  right  of  appointment  are  deceived.  That  the  contract 
is  bad,  sufficiently  appears  from  the  tloctrnie  of  the  Master  of  the  Rolls  in  Bellamy  v. 
Burrow,  Cas.  temp.  Talbot  97,  and  Law  v.  Law,  3  P.  Wms.  392. 

[Lord  Loughborough  here  said,  he  remembered  a  case  where  a  bond  was  given 
to  an  agent  as  a  consideration  for  procuring  a  commission  in  the  Army,  and  Lord 
Chancellor  Northington  held,  that  though  it  was  the  practice  in  the  Army  to  purchase, 
yet  a  bond  given  to  procure  a  commission  was  bad.] 

That  determination  of  Lord  Northington  affords  an  answer  to  the  cases  cited  from 
Vernon,  which  were  of  military  offices  sold  by  consent  of  Government,  which  is  in 
daily  practice.  When  a  commission  in  the  Army  is  sold,  the  seller  only  receives  back 
what  he  had  before  given  :  but  yet  an  officer  must  have  a  new  permission  to  purchase 
on  half-pay.  As  to  the  second  question  made  on  the  other  side,  whatever  may  appear 
on  the  yaid  books,  the  agreement  must  be  construed  by  the  intent  of  the  parties  at 
the  time  of  making  it.  But  that  could  only  relate  to  such  extr4  pay  as  then  existed. 
No  casual  and  subsequent  increase  of  profit  ought  in  reason  to  be  superadded. 

[325]  Lawrence  replied,  that  in  Bellamy  v.  Burrow,  notwithstanding  the    opinion 
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of  the  Master  of  the  Rolls,  Lord  Talbot  ultimately  decreed  that  Burrow  was  a  trustee 
in  the  office  for  Hellamy.  As  to  the  case  of  Laru  v.  Laiu,  there  money  was  .actually 
given  for  procuring  the  office,  which  distinguishes  it  from  the  present  case.  The 
argument  drawn  from  the  supposed  impropriety  of  severing  the  profits  from  the 
possession  of  an  office,  might  bo  equally  applied,  if  it  had  any  weight,  to  military 
offices  ;  but  it  is  the  common  practice  of  the  Army  for  a  person  who  buys  a  commission 
to  give  part  of  the  profits  to  another.  As  to  the  casual  profits  being  subsequent  to 
the  agreement,  the  plaintiff  had  himself  received  the  casual  profits  before,  and  the 
defendant  knew  that  such  casual  profits  might  again  happen  ;  the  parties  therefore 
to  the  agreement  m\ist  have  had  them  in  contemplation. 

Cur.  advis.  vult. 

After  consideration,  judgment  was  this  day  given  by 

Lord  Loughborouc:h. — On  the  trial  of  this  cause  two  points  were  made,  one, 
whether  the  agreement  was  legal,  the  other,  what  was  the  meaning  of  extra  pay. 
The  second  question  is  immaterial,  if  the  first  be  against  the  plaintiff.  But  it  is  to  be 
observed,  that  if  the  construction  be  as  the  plaintiff  contends,  that  all  which  the 
defendant  could  receive  as  master  joiner  would  be  23.  6d.  a  day,  the  objection  to  the 
validity  of  the  agreement  is  still  more  apparent ;  because  it  would  have  this  effect, 
that  no  exertion  of  the  defendant  for  which  extt^  pay  would  bo  due  would  be  beneficial 
to  himself,  which  might  produce  public  mischief.  But  taking  the  agreement  on  this 
point  in  a  restrictive  sense,  that  it  means  a  certain  stated  and  fixed  allowance  beyond 
28.  (5d.  a  day,  understanding  it  to  be  a  defined  known  share  of  perquisites,  we  are  all 
of  opinion  that  it  dues  not  afford  a  just  cause  of  action.  Every  action  on  promises 
must  rest  on  a  fair  and  valuable  consideration,  which  it  is  for  the  ])laintiff  to  make 
out.  What  is  the  consideration  stated  herel  That  the  plaintiff  represented  himself 
as  unfit  for  future  service,  and  entitled  to  a  pension  for  the  past.  This  he  did  at  the 
request  of  the  defendant,  on  the  promise  from  him  of  a  certain  allowance.  Now  the 
representation  was  either  true  or  false.  If  true,  there  was  no  ground  for  any  bargain 
with  the  defendant :  the  plaintiff'  did  nothing  for  the  de  [326]-fondant ;  all  he  did  was 
for  his  own  ease  and  advantage.  If  false,  the  public  is  deceived,  the  pension  misapplied, 
and  the  service  injured.  It  is  not  stated  that  the  plaintiff  procured  the  appointment 
for  the  defendant,  (which  would  clearly  have  been  brocage  of  office,  and  bad),  but  that 
he  made  way  for  the  a])pointment.  But  from  thence  no  valuable  consideration  can 
arise.  Had  the  transaction  passed  with  the  knowledge  of  the  Admiralty,  judging  of 
the  case,  and  applying  at  their  discretion  the  allowance  they  are  bound  to  make, 
possibly  it  might  have  stood  fair  with  the  public  :  I  say  possibly  only  ;  to  be  sure  the 
ground  of  deceit  on  the  public  would  be  done  away.  But  this  case  rests  on  a  private 
unauthenticated  agreement  between  the  officers  themselves,  which  cannot  admit  of 
any  consideration  sufficient  to  maintain  an  action.  If  it  could  be  proved  that  it  was 
to  be  measured  by  money  so  as  to  form  a  valuable  consideration,  it  must  be  in  respect 
to  the  time  when  it  was  made,  when  the  plaintiff  was  prevailed  upon  to  retire  in 
favour  of  the  defendant.  In  this  view  it  certaiidy  would  approach  very  near  to 
brocage;  it  would  differ  very  little  in  effect  from  selling  the  interest  itself,  though 
there  would  be  a  difference  in  the  conduct  of  the  party,  who  in  the  one  case  would  be 
passive,  in  the  other  active.  But  his  passive  merit,  if  I  may  use  the  expression,  would 
not  avail  him  where  his  active  exertion  would  be  a  demerit.  The  case  cited  from 
1  Vern.  98,  I  think  may  be  supported.  It  was  of  the  purchase  of  a  commission  in  the 
Army,  which  the  Duke  of  Ormond  refused  to  ratify  on  the  ground  that  the  plaintiff 
had  bought  without  the  other  party  having  leave  to  sell,  who  had  not  bought.  I 
should  rather  suspect  from  the  usual  inaccuracy  of  the  cases  in  Vernon,  that  the 
plaintiff  got  the  commission  by  succession,  and  set  up  this  defence  against  the  pay- 
ment of  the  bond.  There  is  something  very  like  it  in  the  reasotiing  of  the  Court,  who 
held  there  was  no  relief  against  the  bond.  The  question  of  the  consideration  did  not 
occur  to  them  ;  and  they  seem  to  have  holden  that  where  commissions  were  generally 
saleable,  there  was  nothing  unfair  in  such  a  transaction.  The  next  case  in  2  Vern.  308, 
if  true,  is  a  decision  undoubtedly  contrary  to  what  we  now  decide,  and  I  think  contrary 
to  an  evident  principle  of  law.  On  the  state  of  the  report,  the  bonds  are  directly  and 
plainly  given  for  biocage  of  an  office  of  trust  and  profit,  which  is  not  an  object  of  sale. 
I  have  therefore  no  difficulty  to  say  that  I  hold  that  case  to  be  extremely  ill  determined, 
if  the  note  of  it  be  at  all  correct.  The  [327]  case  of  he  v.  Ash,  Prec.  Chauc.  199,  I 
think  rightly  determined  ;  there  was  a  purchase  of  a  commission  allowed  to  be  sold  ; 
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the  commission  was  given  up,  and  the  purchaser  wanted  to  get  rid  of  the  bargain,  and 
be  free  from  the  agreement.  He  objected  that  a  commission  in  the  Marines  could  not 
be  sold  ;  but  it  turned  out  upon  examination  that  the  sale  of  such  commissions  was 
permitted,  not  being  looked  upon  as  within  the  statute.  I  therefore  hold  that  case  to 
be  well  adjudged  :  for  the  question  whether  an  ofiBce  is  saleable  or  not  is  a  matter  of 
public  regulation,  and  not  a  question  for  a  Court  (n)'.  If  by  public  regulation  right 
or  wrong,  certain  offices  are  saleable,  the  Court  cannot  set  aside  the  transaction  for 
their  sale  ;  the  Court  is  not  to  make  the  regulation.  Whether  by  the  general  policy  of 
the  country  an  individual  office  is  saleable  or  not,  is  not  a  matter  of  law.  But  in  the 
present  case  there  is  no  ground  to  say,  that  the  defendant's  office  was  sold  under  any 
regulation,  or  that  the  transaction  between  the  parties  was  carried  on  under  any 
authority,  or  with  the  consent  of  their  superiors.  This  agreement  resting  on  private 
contract  and  honour,  may  perhaps  be  fit  to  be  executed  by  the  parties,  but  can  only 
be  enforced  by  considerations  which  apply  to  their  feelings,  and  is  not  the  subject  of 
an  action.  The  law  encourages  no  man  to  be  unfaithful  to  his  promise,  but  legal 
obligations  are  from  their  nature  more  circumscribed  than  moral  duties. 
Judgment  for  the  defendant. 

The  following  case  with  which  I  have  been  favoured,  may  not  improperly  be 
inserted  in  this  place. 

Garforth  against  Fearon.     Thursday,  Nov.  22d,  1787. 

Mic.  27  Geo.  3. 

A.  by  the  interest,  and  on  the  application  of  B.  is  appointed  customer  of  a  port, 
having  previously  signed  an  agreement,  declaring  that  his  name  was  used  in  the 
application  in  trust  for  B.  that  he  would  appoint  such  deputies  as  B.  should 
nominate,  and  would  empower  B.  to  receive  the  profits  of  the  office  to  his  own  use. 
On  the  failure  of  A.  to  comply  with  the  agreement,  no  action  upon  it  will  lie 
against  him  (a)-. 

This  was  an  action  of  assumpsit  for  money  had  and  received,  brought  by  the 
direction  of  the  Master  of  the  Rolls,  in  consequence  of  a  bill  filed  in  equity  by  the 
plaintiff  and  his  son,  praying  that  the  defendant  might  be  declared  a  trustee  of  the 
office  of  customer  of  Carlisle  for  the  plaintiff,  for  the  benefit  of  the  [328]  son  (h).  On 
the  trial  of  the  cause  at  the  sittings  in  Trinity  term  1787,  before  Lord  Loughborough, 
it  appeared  in  evidence,  that  application  was  made  to  the  Lords  of  the  Treasury  by 
the  friends  of  the  plaintiff,  to  procure  for  the  defendant  the  office  of  customer  of  the 
port  of  Carlisle.  On  the  25th  of  February  1773,  the  defendant  signed  the  following 
declaration,  "I  do  hereby  declare,  that  my  own  name  was  made  use  of  in  trust  for 
Mr.  John  Garforth,  on  the  application  made  to  the  Lords  of  the  Treasury  for  the  office 
or  place  lately  held  by  Mr.  Grape  deceased,  in  the  county  of  Cumberland  ;  and  I  do 
hereby  promise,  in  case  any  appointment  has  been  or  is  made  thereof,  that  I  will,  upon 
request,  appoint  such  deputy  or  deputies  as  he  shall  nominate,  and  also  empower  the 
said  Mr.  Garforth  to  receive  the  salary,  stipend,  wages,  and  fees  of  the  said  office  to 
his  own  use. 

"  Witness  my  hand,  "  Bknson  Fearon." 

On  the  27th  of  February  1773,  the  defendant  was  appointed  by  patent  (f)  to  the 
office,  and  afterwards  on  the  nomination    of   the   plaintiff,  constituted    deputies   for 


(ay 
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This  distinction  was  recognized  in  Blackford  v.  Preston,  8  T.  R.  94.] 

This  appointment  of  Mr.  Fearon  afterwards  gave  rise  to  two  actions  in  the 

Court  of  King's  Bench,  Fearon  v.  Pearson,  and  Fearon  v.  Potter,  in  both  of  which  the 

plaintiff  failed.     Willes,  577  (n).] 

(b)  The  plaintiff  had  given  up  the  profits  to  his  son  in  1780. 

(c)  The  following  was  the  form  of  the  patent. 

George  the  Third,  by  the  grace  of  God  of  Great  Britain,  France  and  Ireland  King, 
defender  of  the  faith,  and  so  forth.  To  all  of  whom  these  presents  shall  come 
greeting.     Know  ye,  that  we  of  our  special  grace,  certain  knowledge,  and  mere  motion, 

C.  P.  IV.— 7 
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Carlisle,  Whitehaven,  and  Workington ;  but  having  received  the  profits,  did  not 
account  for  them  to  the  plaintiff;  in  consequence  of  which  the  bill  was  filed.  A 
verdict  was  found  for  the  plaintiff,  with  leave  to  move  the  Court  to  enter  a  nonsuit. 
On  a  rule  to  shew  cause  being  granted,  the  case  was  argued  by  Adair  and  Rooke, 
Serjt.,  for  the  plaintiff,  and  Le  Blanc  and  Lawrence,  Serjts.,  for  the  defendant ;  and 
the  following  judgment  of  the  Court  was  delivered  by 

LoKD  LouGHCOROUCiH.— On  full  consideration  of  all  the  arguments  used  in  this 
cause,  I  am  of  opinion  that  the  transaction  which  is  the  foundation  of  the  action  is 
illegal,  and  the  agree  [329]-ment  void.  This  transaction  concerns  a  public  office, 
deemed  by  law  to  be  a  place  of  public  trust,  prohibited  to  be  sold  ;  and  even  the 
deputation  of  which,  where  .such  deputation  may  be  made,  cannot  be  an  object  of 
sale.  The  transaction  is,  that  Fearon  being  appointed  by  the  recommendation  of 
Garforth,  shall  not  interfere  in  the  office,  but  shall  appoint  such  deputies  as  Garfnrth 
shall  nominate  and  pay  to  him  the  profits.  The  effect  of  this  is,  that  to  all  profitable 
purposes,  and  as  to  all  the  exercise  of  the  office,  except  as  to  signing  a  receipt  for  the 
salaiy,  Garforth  is  the  real  officer,  but  is  not  accountable  for  the  due  execution  of 
it ;  he  may  enjoy  it  without  being  subject  to  the  restraints  imposed  by  law  on  such 
officers,  for  he  does  not  appear  as  such  officer ;  he  may  vote  at  elections,  he  may 
exercise  inconsistent  trades,  he  may  act  as  a  magistrate  in  affairs  concerning  the 
Revenue,  he  may  sit  in  Parliament,  and  will  be  safe  if  he  remains  undiscovered.  If 
extortion  be  committed  in  the  office  by  those  appointed,  the  profits  of  that  extortion 
redound  to  him,  but  he  escapes  a  prosecution  ;  for  not  being  the  acting  officer,  he  does 
not  appear  registered  upon  the  records  of  the  Exchequer,  and  is  not  liable  to  the  dis- 
abilities imposed  by  the  statute  on  officers  guilty  of  extortion,  who  are  incapacitated 
to  hold  any  office  relating  to  the  Revenue.  Whether  a  trust  can  be  created  in  such 
an  office,  is  for  the  consideration  of  the  Court  in  which  the  suit  was  originally  brought ; 
the  ordy  question  in  this  Court  is,  whether  the  agreement  springing  out  of  such  a 
transaction  can  support  an  action  ? 

The  written  agreement  of  the  '2.5th  of  February  1773,  was  for  two  purposes:  one, 
to  appoint  such  deputies  as  the  plaintiff  should  name ;  the  other,  to  pay  over  to  him 
all  the  profits  of  the  office.  Though  this  case  has  been  argued  very  fully  and  very 
ingeniously  by  the  counsel  on  both  sides,  I  do  not  recollect  any  argument  used  in 
support  of  the  first  promise  ;  namely,  to  appoint,  at  the  nomination  of  another,  deputies, 
for  whom  the  person  appointing  is  in  point  of  law  answerable,  and  whose  places  he  ia 
not  allowed  to  sell  or  bargain  for.  The  argument  and  doctrine  laid  down  in  the  case  of 
Smith  V.  Coleshill,  2  And.  5.5,  which  is  similar  to  this,  are,  that  if  one  part  of  the  agreement 
were  bad,  no  action  could  be  maintained  on  any  other  part  which  might  be  good.  But 
it  is  not  necessary  to  rest  on  this  point,  because  I  am  of  opinion  that  the  agreement 
is  bad  in  both  parts.  If  it  be  without  any  consideration  in  a  Court  of  Law,  no  action 
will  lie  upon  it ;  it  is  but  nudum  pactum.  What  then  is  the  consideration  upon  which 
this  agreement  proceeds  ?  [330]  It  is  that  Fearon  is  appointed  on  the  application 
of  Garforth,  in  trust  for  him  ;  this  is  the  consideration.  Now  what  is  this  but,  in 
plain  terms,  this  proposition  ;  viz.  that  the  public  is  abused,  and  the  King  deceived,  in 
the  application?  I  should  therefore  not  find  much  difficulty  to  conclude,  if  there  were 
nothing  more  in  the  case,  that  the  common  law  woul  J  not  support  an  assumpsit  on 
such  an  agreement. 

But  I  think  it  is  clearly  void  by  positive  law  respecting  this  office.     The  appoint- 

have  constituted  and  appointed,  and  by  these  presents  do  constitute  and  appoint  our 
trusty  and  well-beloved  Benson  Fearon,  Esquire,  to  the  office  of  customer  or  collector 
of  all  our  customs  and  subsidies  in  our  port  of  Carlisle,  and  in  all  and  singular  the 
ports,  places,  and  creeks,  to  the  said  port  belonging  or  adjoining,  in  the  room  and 
place  of  Richard  Grape,  Esquire,  deceased  ;  to  have,  hold,  exercise,  and  enjoy  the  said 
office  unto  him  the  said  Benson  Fearon  during  our  pleasure,  together  with  all  and 
every  the  wages,  fees,  profits,  perquisites,  advantages,  and  emoluments  whatsoever,  to 
the  said  office  or  place  in  any  wise  belonging  or  appertaining,  and  in  as  full  and  ample 
manner  and  form  to  all  intents  and  purposes,  as  the  said  Richard  Grape,  or  any  other 
person  or  persons  lately  exercising  the  said  office,  hath  or  have  had  or  received,  or 
ought  to  have  had  or  received,  by  reason  thereof.  In  witness  whereof,  we  have 
caused  these  our  letters  to  be  made  patent.  Witness,  ourself  at  Westminster,  the 
twenty-seventh  day  of  February,  in  the  thirteenth  year  of  our  reign,  &c. 


IH.  BL.  331.  GARFORTH    f.  FEARON  195 

ment  of  any  customer  by  any  means  contrary  to  the  statute  12  Ric.  2,  cap.  2,  is 
a  misdemeanor.  That  statute,  though  very  antient,  is  certainly  not  obsolete  ;  it  is 
the  statute  under  which  they  are  sworn  in  the  Exchequer.  It  not  only  prohibits  the 
appointment,  but  goes  on  to  say  that  "  none  that  pursueth  by  him  or  by  others,  privily 
or  openly  to  be  in  any  manner  of  office  shall  be  put  in  the  same  office  or  in  any  other," 
and  the  5  &  6  Ed.  6,  cap.  16,  makes  void  all  promises,  bonds  and  assurances,  as  well 
on  the  part  of  the  bargainor,  as  the  bargainee.  It  is  said  that  this  was  no  sale  of  the 
office,  that  no  money  has  passed  on  the  part  of  Fearon  to  obtain  it.  But  the  statute 
does  not  stop  there.  It  is  neither  confined  in  its  expressions  nor  its  intent.  In  the 
case  where  a  person  obtaining  an  office  gives  money,  the  words  of  the  Act  are  extremely 
general,  and  according  to  their  obvious  construction  without  any  enlargement  neces- 
sarily require  that  all  bargains  for  money  concerning  those  offices  which  are  mentioned 
in  the  statute,  are  and  shall  be  prohibited.  Now  is  it  not  clear  that  the  plaintiff  has 
bargained  with  the  defendant?  Would  the  defendant  have  had  the  office  without  that 
bargain?  The  promise,  which  is  the  ground  of  this  action,  is,  that  the  plaintiff  shall 
have  all  the  profits.  By  the  words  of  the  statute  any  profit  however  small,  would 
have  affected  the  transaction  ;  but  here  there  is  a  bargain  for  the  whole.  Courts  of 
Law  have  very  properly  considered  this  as  a  remedial  statute,  and  have  construed 
it  liberally  where  the  validity  of  such  transaction  has  been  brought  before  them. 

The  case  of  Sir  Arthur  Ingram  (Co.  Lit.  234  a.)  has  been  cited,  and  there  it  is  clear 
that  the  transaction  was  not  immoral ;  it  was  no  otherwise  wrong  than  as  it  was 
prohibited  by  a  positive  statute.  It  was  a  bargain  between  Sir  Edward  Vernon  and 
Sir  Arthur  Ingram,  for  a  surrender  of  the  office  of  cofferer  of  the  household  ;  on  the 
surrender  of  Vernon,  Ingram  was  appointed,  and  a  bond  given  to  account  for  the 
profits.  This  was  holden  to  be  within  the  statute,  because  he  had  charge  of  the  King's 
[331]  money  to  pay  the  household.  In  that  case  the  King  was  not  deceived,  the 
transaction  was  public  and  notorious,  and  the  Crown  was  disposed  to  have  re-appointed 
the  officer  with  a  non  obstante ;  but  the  question  being  referred  to  the  Chancellor  and 
twelve  Judges,  whether  the  King  could  by  a  non  obstante  give  the  right  of  receiving 
the  appointment  to  Ingram  ;  their  opinion  was,  that  the  case  was  within  the  statute, 
and  therefore  that  Ingram  was  disabled  from  taking  the  office,  and  could  not  by  a  non 
obstante  be  made  capable  of  holding  it.  In  the  case  of  Godolphin  v.  Tudor,  6  Mod. 
234,  which  is  also  in  2  Salk.  2.51  (S.  C.  1  Salk.  468.  [More  fully  stated  Willes's  Kep. 
575  n.])  which  was  mentioned  in  the  argument,  the  transaction  was  between  the 
principal  and  the  deputy,  and  the  agreement  was,  that  the  deputy  executing  the  office 
should  pay  to  the  principal,  out  of  the  profits,  a  certain  sum.  The  Court  there  held, 
that  where  the  agreement  was  to  pay  out  of  the  profits  a  certain  proportion  of  the 
profits,  it  was  not  within  the  statute  ;  and  the  reason  given  is  very  plain,  and  carries 
its  own  authority  with  it,  namely,  that  the  principal  is  entitled  to  all  the  perquisites 
and  fees  of  the  office,  and  the  deputy  to  a  recompense,  as  it  were  on  aquantam  meruit 
for  the  labour  he  has  in  the  execution  of  it.  All  the  effect  therefore  of  such  an  agree- 
ment is  to  ascertain  the  share  which  the  deputy  should  have  for  the  execution  of  the 
office.  But  it  is  remarkable  with  what  strictness  the  Courts  have  holden  that 
proposition,  and  how  careful  they  have  been  to  guard  against  any  transaction  that 
might  give  any  colour  to  the  principal's  receiving  a  gross  sum  out  of  the  profits  of 
an  office  executed  by  a  deputy.  For  in  this  case,  as  it  is  reported  in  6  Mod.  the 
agreement  was  that  Tudor  should  pay  Godolphin  2001.  a  year,  and  it  appeared  upon 
record  that  the  profits  of  the  office  amounted  to  3291.  10s.  every  year  in  which  it  had 
been  executed  by  Tudor ;  but  as  the  stipulation  was  to  pay  2001.  a  year  absolutely 
without  any  reference  to  the  profits  of  the  office,  the  Court  thought  themselves  bound 
to  give  judgment  for  the  defendant.  Now  that  was  a  transaction  perfectly  fair,  the 
mistake  in  stating  the  manner  of  the  agreement  was  an  innocent  one,  but  the  Court 
would  not  permit  the  plaintiff  to  recover  on  an  agreement  where  it  was  not  stated 
on  the  agreement  itself  that  the  payment  should  be  only  of  a  portion  of  the  profits, 
and  not  an  absolute  one  of  the  whole. 

Courts  of  Equity,  in  setting  aside  securities  supposed  to  be  valid  at  law,  have  gone 
by  the  same  rule,  and  have  been  just  as  [332]  careful  not  to  permit  by  any  con- 
struction, any  breaches  to  be  made  in  the  provisions  of  the  statute.  The  case  of 
Lochier  v.  Strode,  2  Chan.  Cas.  48,  was  quoted  as  a  determination,  where  the  Court  of 
Chancery  held  a  looser  rule  with  respect  to  giving  a  bond  for  the  payment  of  a  certain 
sum  to  the  principal  appointing  a  deputy.     But  that  case  is,  as  most  of  the  others 
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are  in  the  same  book,  grossly  misreported  ;  no  such  determination  was  made,  and  both 
the  state  of  the  case  and  the  decision  are  perfectly  mistaken.  I  have  a  copy  of  it  from 
Lord  Nottingham's  notes,  from  which  it  appears  that  the  defendant  being  sheriff, 
made  John  Lockner  his  under-sheriff;  and  the  plaintiff  who  was  the  brother  of  John 
Loekner  gave  a  bond  as  a  temporary  security  till  the  common  security  was  given.  John 
gave  a  bond  in  the  usual  form  from  an  under-sheriff  to  his  principal,  for  performance 
of  the  covenants  in  the  indenture  ;  but  the  first  bond  was  not  given  up.  Strode,  after 
he  was  out  of  office,  arrested  the  {)laintiff  on  it,  who  was  obliged  to  give  bail  to  Sir 
Francis  Kolle,  the  succeeding  sheriff,  in  6001.  ;  and  to  be  relieved  was  the  object  of  the 
bill.  The  defendant  pleaded  a  special  agreement,  that  the  bond  was  to  secure  him 
4001.  by  quarteily  payments  for  the  under-sheriff's  place.  This  the  plaintiff  denied, 
and  also  insisted  that  such  an  agreement  was  illegal,  and  contrary  to  the  statute 
23  Hen.  6,  cap.  9.  The  Chancellor  being  under  doubts,  a  trial  was  directed,  and  the 
point  reserved.  So  that  no  opinion  was  given  by  him  on  the  validity  of  the  transaction. 
The  date  of  that  case  is  also  mistaken  ;  it  is  stated  in  the  report  to  have  been  Feb.  9, 
1680,  but  it  was  in  fact  in  Hilary  term,  28  Car.  2.  But  in  a  subsequent  case.  Lord 
Nottingham  very  plainly  intimated  what  would  have  been  his  opinion,  if  the  agreement 
had  been  found  good  in  law.  That  was  the  case  of  Juxtuv.  v.  Moiris  (2  Chan.  Cas.  42), 
which  is  in  the  same  book,  and  also  misreported.  By  Lord  Nottingham's  notes,  it 
appears  that  a  bishop's  registrar  made  a  deputation  of  his  office,  rendering  thereout 
901.  per  annum  ;  the  plaintiff  exhibited  a  bill  for  an  account,  and  the  defendant  pleaded 
that  it  was  within  the  Statute  of  5  it  6  Ed.  6,  and  that  there  ought  to  be  no  account. 
It  was  answered,  that  this  was  only  a  reservation  of  part  of  the  profits,  and  the  principal 
being  entitled  to  the  whole  it  was  not  illegal  ;  which  (says  Lord  Nottingham),  "seemed 
specious."  But  upon  looking  into  the  bill,  it  charged  an  express  covenant  to  pay  901. 
a  year,  without  reference  to  the  profits  of  the  office.  The  plea  [333]  was  therefore 
allowed,  and  the  bill  dismissed.  These  cases  connected,  shew  that  the  opinion  of  the 
Court  of  Chancery  at  that  time,  in  considering  how  far  these  securities  were  liable 
to  be  avoided  as  contrary  to  the  provisions  of  the  statute,  was,  that  between  principal 
and  deputy  there  might  be  a  reservation  out  of  the  profits,  (though  Lord  Nottingham 
did  not  expressly  so  determine,)  but  if  otherwise,  the  security  was  clearly  bad.  In 
the  case  of  Law  v.  Law  (3  P.  Wms.  392),  Lord  'Talbot  set  aside  a  bond  supposing 
it  to  be  good  in  a  Court  of  Law,  the  consideration  of  which  differed  very  little  from  the 
present.  On  the  part  of  the  plaintiff,  the  case  of  Bellamy  v.  Burrow  was  relied  on,  as 
an  authority  to  shew  that  a  Court  of  Equity  will  permit  a  trust  to  be  created  of  an 
office,  clearly  within  the  Statute  of  Ed.  6  ;  and  on  reading  that  case  with  attention, 
I  admit  it  is  a  determination  full  to  the  point  for  which  my  Brother  Adair  cited  it ; 
and  undoubtedly  as  such  a  determination  it  is  of  very  considerable  authority,  both 
in  respect  to  the  learning  and  the  known  integrity  of  Lord  Talbot.  But  it  is  fit 
to  be  observed,  that  in  the  same  ease  there  stands  very  fully  delivered  the  opinion  of 
Sir  Joseph  Jekyll  to  the  contrary  ;  and  it  rests  upon  an  opposition  between  two  very 
learned  and  upright  men.  Either  opinion  is  probable,  when  there  is  such  authority 
for  its  support.  I  will  not  enter  into  the  consideration  of  that  case,  nor  is  it  necessary 
to  give  an  opinion  here,  whether  a  trust  can  in  any  instance  be  created  in  such  an  office. 
I  do  not  take  upon  myself  to  say,  without  other  consideration  than  the  present  circum- 
stances can  aflbrd,  that  there  is  no  possible  ease  in  which  a  trust  fit  to  be  executed 
may  not  be  created  in  offices  within  the  Statute  of  Ed.  6.  This  is  not  a  case  of  the 
execution  of  a  trust,  the  cognizance  of  which  is  peculiar  to  a  Court  of  Equity.  Perhaps 
if  the  Master  of  the  Rolls  had  fixed  on  Fearon  the  character  of  a  trustee,  a  Court  of 
Law  might  not  think  itself  at  liberty  to  question  the  authority  of  the  determination. 
But  the  whole  question  for  a  Court  of  Law  to  determine  is  simply,  whether  there  appears 
a  good  consideration  on  which  an  assumpsit  can  be  supported  ?  And  I  am  of  opinion, 
for  the  reasons  I  have  stated,  both  on  the  principles  of  the  common  law,  and  because 
the  transaction  is  in  defiance  of  the  statutes  which  have  been  made  to  guard  against 
the  evils  of  the  same  nature,  that  the  consideration  of  the  promise  in  this  case  is  bad, 
that  conse-[334]-quently  it  will  not  support  an  assumpsit,  and  therefore  that  a  verdict 
must  be  entered 

For  the  defendant. 
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Where  a  married  woman  lives  apart  from  her  husband  under  articles  of  separation, 
by  which  he  covenants  that  she  shall  enjoy  to  her  own  use  all  such  estates,  both 
real  and  personal,  as  shall  come  to  her  during  the  coverture,  and  that  he  will  join 
in  the  necessary  conveyances  to  limit  them  to  such  uses  as  she  shall  appoint;  and 
copyhold  lands  having  afterwards  descended  to  her,  the  husband  again  covenants 
in  the  same  manner  as  before,  and  that  he  will  join  in  surrendering  such  estates  to 
such  uses  as  she  shall  appoint  ;  the  wife  may  surrender  the  copyhold  lands  without 
the  husband  joining,  and  without  a  special  custom  for  that  purpose. 

This  case  which  was  sent  out  of  Chancery  for  the  opinion  of  this  Court,  stated,  that 

In  1752,  Michael  Collinson  married  Jane  Banastre,  and  had  issue  by  her  the 
defendant  Charles  Steynsham  Collinson,  and  Mary  Collinson. 

July  1-5,  1762.  By  articles  of  separation  between  the  said  Michael  Collinson  of 
the  one  part,  -Jane  Collinson  and  Charles  Banastre  her  father  of  the  second  part,  and 
certain  other  persons  of  the  3d,  4th,  and  5th  parts,  after  stating  the  agreement  to 
separate  ;  the  said  Michael  Collinson  covenanted,  that  the  said  Jane  Collinson  should 
from  thenceforth  enjoy  to  her  own  use  all  such  estates,  both  real  and  personal,  as 
should  come  to  her  during  her  coverture,  or  that  he  should  become  entitled  unto, 
in  her  right ;  and  moreover  that  he  would  join  with  the  said  Jane,  in  levying  a  fine, 
or  suffering  a  recovery  thereof,  and  limiting  the  same  to  such  uses  as  she  should 
appoint.  And  the  said  Charles  Banastre  thereby  covenanted  to  indemnify  the  said 
Michael  Collinson  the  husband  against  all  damages  and  expences,  which  he  might 
sustain  on  account  of  his  wife's  debts  contracted  since  the  12th  day  of  June  1760,  or 
which  should  be  thereafter  contracted. 

August  17,  1770,  the  said  Charles  Banastre  died  ;  upon  whose  death  certain  copy- 
hold premises,  held  of  the  two  manors  of  Eyegate  and  Banstead,  descended  to  the 
said  Jane  Collinson,  as  the  customary  heir  of  her  father,  the  said  Charles  Banastre. 
By  indenture  of  three  parts,  made  December  12,  1770,  between  the  said  Jane  Collinson 
of  the  first  part,  the  said  Michael  Collinson  of  the  second  part,  and  the  trustees  of  the 
third  part,  after  reciting,  among  other  things  the  articles  of  separation  of  the  15th  of 
July  1762,  the  said  Michael  Collinson  covenanted  that  the  said  Jane  his  wife  should 
enjoy  to  her  own  use  all  the  real  and  personal  estate  of  her  father,  as  well  as  any  other 
real  estate  that  might  in  any  manner  come  to  her  during  the  coverture,  and  that  he 
would  join  in  levying  a  fine,  suffering  a  recovery,  or  making  a  surrender  of  such  estates, 
and  in  limiting  the  same  to  such  uses  as  she  should  appoint. 

[335]  May  16,  1771.  The  said  Jane  Collinson  was  admitted  to  the  copyholds 
held  of  the  manor  of  Banstead,  and  on  the  same  day  she  surrendered  them  to  the  use 
of  her  will. 

June  3,  1771.  The  said  Jane  was  admitted  to  the  copyholds,  held  of  the  manor 
of  Ryegate,  and  on  the  same  day  she  surrendered  them  to  the  use  of  her  will.  July  5, 
1772,  by  a  certain  paper  writing  of  that  date,  purporting  to  be  the  will  of  the  said 
Jane  Collinson,  she  devised  the  copyholds  held  of  both  manors,  subject  to  debts, 
legacies,  and  funeral  expenses,  to  John  Willis  and  his  heirs,  and  appointed  him 
executor.  July  15,  1772,  the  said  .Jane  Collinson  made  an  absolute  surrender  of  the 
copyholds  held  of  the  manor  of  Banstead  to  the  said  John  Willis  and  his  heirs  ;  and 
the  same  day  the  said  .John  Willis  was  admitted  thereto,  and  at  the  same  Court  the 
said  John  Willis  surrendered  the  said  copyholds  to  the  use  of  his  will. 

July,  15,  1772.  The  said  Jane  Collinson  made  an  absolute  surrender  of  the  copy- 
holds held  of  the  manor  of  Ryegate  to  the  said  John  Willis  and  his  heirs,  and  the 
same  day  the  said  John  Willis  was  admitted  thereto,  and  at  the  same  Court  the  said 
John  Willis  surrendered  the  said  copyholds  to  the  use  of  his  will. 

Michael  Collinson  the  husband  of  Jane  did  not  join  or  concur  in  any  of  the  afore- 
said surrenders  made  by  Jane  his  wife. 

July  26,  1772.  The  said  Jane  Collinson  by  another  writing  of  that  date, 
purporting  to  be  a  codicil  to  her  will,  after  reciting  the  said  surrenders,  and  that  thq 
same  were  made  in  trust  for  securing  the  payment  to  the  said  John  Willis  of  such 
sums  as  he  should  during  her  life  advance  for  her  use,  declared,  in  case  the  copyholds 

(a)  Vid.  2  Brown  Rep.  Cha.  377. 
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should  not  be  sold  at  her  death,  for  the  purpose  of  paying  her  debts,  then  that  the 
said  John  AVillis  should  stand  seised  thereof,  charged  with  all  sums  which  should  be 
due  from  her  at  her  death,  or  which  he  should  pay  by  her  order,  and  the  fines  and 
fees  of  admission  ;  in  trust  for  himself,  his  heirs.  Sec. 

September  1,  1772.  The  said  Jane  Collinson  died,  leaving  the  said  Michael 
Coliiuson  her  husband  surviving  her,  and  Charles  Steynsham  Collinson  her  heir  at 
law,  and  heir  according  to  the  custom  of  the  said  manors  of  Banstead  and  liyegate. 

The  question  was,  whether  John  Willis  took  any,  and  what  estate  under  the 
surrenders,  will  and  codicil  of  the  said  Jane  Collinson,  or  under  either,  and  which 
of  them  ? 

This  was  argued  in  Easter  term  last,  by  Lawrence,  Serjt.,  for  the  plaintiff,  and 
Bond,  Serjt.,  for  the  defendant,  and  in  Michaelmas  term,  by  Le  Blanc,  Serjt.,  for  the 
plaintiff,  and  Adair,  Seijt.,  for  the  defendant.  On  the  part  of  the  plaintiff,  [336]  it 
was  contended  that  John  Willis  took  an  estate  in  fee  in  the  premises,  according  to 
the  customs  of  the  respective  manors,  under  the  different  surrenders  made  by  Jane 
Coliiuson,  after  her  separation  from  her  husband,  a  separate  maintenance  allotted 
to  her,  and  after  he  had  been  indemnified  against  any  debts  she  might  contract,  and 
had  covenanted  that  she  should  have  to  her  own  use  all  the  estates  both  real  and 
personal  of  her  father,  or  that  might  descend  to  her  during  the  coverture,  and  that 
he  would  join  in  levying  a  fine,  suffering  a  recovery,  or  making  a  surrender  of  such 
estates,  and  limiting  them  to  such  uses  as  she  should  appoint. 

The  difficulty  arises  from  the  husband  not  having  joined  in  the  surrenders.  But 
this  may  be  obviated  by  considering  the  reason  why  in  general  it  is  necessary  for  a 
husband  to  join  in  the  surrender  of  copyholds  belonging  to  the  wife.  The  reason 
is,  because  he  has  an  interest  in  the  lands  during  the  coverture,  which  is  not  to  be 
given  up  without  his  testifying  his  consent ;  insomuch,  that  a  custom  in  a  particular 
manor  for  a  wife  to  surrender  her  copyholds  without  the  concurrence  of  her  husband, 
has  been  holden  to  be  bad.  2  Wils.  1.  But  where  the  husband,  as  in  the  present 
case,  agrees  that  the  wife  shall  dispose  of  her  property,  he  renounces  his  interest,  and 
the  difficulty  is  at  an  end.  Cessante  ratione,  cessat  et  ipsa  lex.  Besides  as  by  the 
deed  of  separation,  the  husband  was  indemnified  for  his  wife's  debts,  there  was  a 
valuable  consideration,  and  a  Court  of  Equity  would  decree  a  specific  performance 
of  an  agreement  for  a  valuable  consideration.  By  the  common  law,  the  wife  loses  all 
power  of  separately  disposing  of  her  property  ;  the  husband  has  an  absolute  right 
to  all  her  personalty,  and  a  qualified  one,  during  her  life,  to  her  real  estates.  If  she 
could  either  sue  or  be  sued,  she  might  be  taken  in  execution,  and  the  husband  deprived 
of  his  right  over  her  person.  The  incapacity  of  an  infant  arises  from  a  want  of  skill 
and  judgment,  but  that  of  a  feme  covert  from  want  of  property,  and  because  she  is 
supposed  to  act  under  the  control  of  her  husband.  There  are  many  cases  indeed, 
where  the  surrender  of  the  wife's  copyhold  made  by  her  and  her  husband  is  holden 
to  be  good  by  the  customs  of  particular  manors  ;  but  in  those  cases,  both  the  husband 
is  a  party  on  account  of  his  interest,  and  she  examined  separately  as  to  her  consent. 
The  authorities  of  Dyer,  363  b.  Moore,  123.  Cro.  Eliz.  717.  Litt.  Eep.  274,  and 
2  Wils.  1  shew,  that  a  custom  for  a  [337]  ferae  covert  to  surrender,  and  devise  with 
the  consent  of  her  husband,  is  good.  The  criteria  (by  which  a  custom  of  this  sort  has 
been  holden  reasonable  or  not)  to  be  collected  from  these  cases,  are,  the  husband's 
joining  to  shew  his  consent,  and  the  separate  examination  of  the  wife  to  prove  that 
she  does  not  act  under  the  husband's  control.  In  Coke's  Entries,  576,  such  a  surrender 
is  pleaded,  without  a  special  custom  to  warrant  it,  and  no  objection  made.  But  as 
the  principal  thing  to  be  attended  to  is  the  husband's  consent  in  these  circumstances, 
in  order  that  his  interest  may  be  preserved,  so  there  are  other  cases,  where  the  husband 
having  no  particular  interest,  the  wife  may  convey  without  his  assent.  As  in  Daniel 
v.  Uhley,  Sir  William  Jones,  137,  where  feoffment  and  livery  were  made  by  a  married 
woman  of  an  estate  given  her  by  a  former  husband,  without  the  second  husband 
joining.  So  in  Bro.  Abr.  tit.  Cui  in  Vita,  pi.  16,  where  it  was. holden  that  a  married 
woman  might  convey  without  her  husband's  concurrence  an  estate  given  to  her  on 
condition  to  sell. 

The  question  then  is,  whether,  in  the  present  ease,  the  wife  was  not  to  be  con- 
sidered as  a  feme  sole  I  Her  husband  and  she  were  separated  by  mutual  consent,  he 
was  discharged  from  her  debts,  and  had  expressly,  by  his  own  act,  given  up  his  interest 
in  her  property,  when  be  covenanted  that  she  should  dispose  of  it,  and  had  confirmed 
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her  in  the  possession  of  it,  after  the  descent  from  her  father.  Although  it  is  a  general 
rule  of  law,  that  a  married  woman  can  neither  sue  nor  be  sued  without  her  husband, 
yet  there  are  many  exceptions  to  this  rule,  as  where  the  husband  was  an  exile  or  had 
abjured  the  realm,  in  which  cases  she  might  defend  a  plea  of  land  as  a  feme  sole. 
Co.  Litt.  132  b.  Bro.  Abr.  tit.  Bar.  &  Feme,  pi.  66,  and  in  2  Vern.  104,  it  was 
holden,  that  the  wife  of  a  man  banished  for  life  might  in  all  things  act  as  a  feme 
sole,  and  make  a  will.  So  also  in  Deerly  v.  The  Duchess  of  Mazerine,  Salk.  116,  the 
wife  of  an  alien  enemy  was  sued  on  a  contract  as  if  she  had  been  single.  The  same 
principle  was  laid  down  by  Mr.  Justice  Yates  at  Carlisle,  where  he  held  that  the 
wife  of  a  man  transported  might  be  sued  alone.  Sparroio  v.  Carrulhers,  cited  2  Blac. 
1197.  So  also,  according  to  the  more  modern  authorities,  where,  by  a  deed  of 
separation,  the  husband  covenants  with  trustees  to  renounce  all  his  interest  in  the 
property  of  his  wife,  and  is  indemnified  from  her  contracts,  she  is  considered  as  a 
feme  sole.  She  is  put  in  the  same  situation  as  by  the  old  law  she  would  be  in  [338] 
if  her  husband  were  an  exile  or  had  abjured  the  realm.  The  husband  is  considered 
as  having  renounced  all  his  marital  rights,  1  Bur.  542.  This  doctrine  is  fully  estab- 
lished by  the  cases  of  Ringsiead  v.  Ladi/  Lanesborough  (B.  R.  Hil.  23  Geo.  3,  reported 
in  Cooke's  Bankrupt  Law,  last  edit.  32),  Barmmll  v.  Brooks  (B.  R.  Hil.  24  Geo.  3, 
Cooke's  Bankrupt  Law,  last  edit.  36),  and  Corbet  v.  Poelniiz,  I  Term  Rep.  B.  R.  5. 
Then  what  has  the  wife  done  in  this  case'?  Being  sole  tenant  of  copyhold  lands,  to 
which  the  husband  has  expressly  given  up  all  his  claim  (which  would  otherwise  be 
the  only  material  obstacle),  and  having  the  whole  power  over  them,  she  exerts  that 
power  by  surrendering  them  to  the  lord,  under  which  surrender  the  plaintiff  claims, 
who  is  the  representative  of  Willis. 

On  the  part  of  the  defendant  it  was  argued  that  as  the  husband  did  not  join  in 
the  surrenders  they  were  bad,  and  the  descent  to  the  heir  at  law  must  take  effect. 
This  was  an  executory  contract  on  the  part  of  the  husband,  which  shews  on  the  face 
of  it  that  the  wife  could  not  convey  alone ;  for  if  she  could,  it  would  be  unnecessary 
for  him  to  covenant  that  he  would  join.  But  the  heir  at  law  is  not  to  be  disinherited 
by  an  executory  contract.  The  question  is,  whether  any  legal  estate  passed  by  the 
surrenders  1  As  the  case  was  sent  from  a  Court  of  Equity  for  the  opinion  of  a  Court 
of  Law,  all  equitable  considerations  must  be  laid  aside.  In  Peacock  v.  Monk  (2  Vezey, 
190),  Lord  Hardwicke,  after  noticing  the  distinction  between  real  and  personal  property, 
expressly  determined  that  where  the  husband  did  not  concur,  the  conveyance  by  the 
wife  of  a  real  estate  should  not  operate  to  deprive  the  heir.  It  is  also  to  be  observed 
in  this  case,  that  no  special  custom  of  the  manors  is  stated  to  warrant  the  surrenders 
by  the  wife  alone,  nor  that  she  was  separately  examined  by  the  steward  according  to 
the  general  law  of  copyholds.  But  the  law  is,  that  a  feme  covert  cannot  convey  a 
real  estate  without  the  concurrence  of  her  husband.  Though  in  the  cases  mentioned 
by  Lord  Coke,  Co.  Lit.  132  b.  a  feme  covert  was  permitted  to  sue  for  and  recover 
lands,  yet  it  by  no  means  follows  that  she  can  dispose  of  them.  By  the  antient 
common  law  a  feme  covert  could  not,  even  by  joining  with  her  husband  in  any 
conveyance  whatever,  bar  herself  or  those  claiming  under  her  of  her  own  estate.  The 
principle  upon  which,  in  process  of  time,  she  was  allowed  to  alienate  by  fine,  was, 
that  a  fine  being  the  compromise  of  an  adversary  suit,  and  the  [339]  concord  being 
deemed  to  have  the  same  effect  as  a  judgment  in  a  real  action,  the  woman  being  tenant 
of  the  land,  and  brought  before  the  Court  with  her  husband,  was  bound  by  that 
compromise,  which  was  as  effectual  as  a  judgment.  The  first  mention  of  the  examina- 
tion of  a  married  woman  joining  in  a  fine,  is  in  the  Stat,  de  Modo  Levandi  Fines, 
18  Ed.  1,  St.  4,  the  equity  of  which  was  afterwards  extended  to  recoveries,  Mary 
Portinglon's  case,  10  Co.  43  a.  But  a  recovery  cannot  be  suffered  by  a  married  woman 
so  as  to  bind  her  without  her  husband.  Shep.  Touch.  41.  Where  indeed  the  wife 
alone  levies  a  fine,  and  the  husband  does  not  avoid  it,  the  wife  is  estopped  after  his 
death,  and  her  heirs  are  included  by  the  estoppel.  Shep.  Touch.  14.  PoUexfen,  24. 
But  it  does  not  follow  that  she  can  convey  alone  in  other  circumstances.  The  jus 
possessionis  is  in  the  husband,  the  jus.  proprietatis  only  in  her.  She  has  not  such  a 
quantity  of  estate  as  the  law  requires  to  make  a  conveyance.  The  cases  cited  on  the 
part  of  the  plaintiff  shew  that  there  are  certain  exceptions  to  the  general  rule  of  law, 
but  unless  the  present  case  can  be  brought  within  those  exceptions,  the  rule  of  law 
must  have  its  course.  But  in  truth  none  of  those  cases  are  applicable.  In  the  old 
authorities  cited  from  Co.  Lit.  232  b.  the  husband  was  either  exiled,  or  had  abjured 
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the  realm.  In  the  case  of  Deerly  v.  The  Duchess  of  Mazarine,  the  husband  was  an  alien 
enemy :  in  2  Vern.  104,  he  was  banished  by  Act  of  Parliament.  In  all  those  cises 
the  husband  was  under  an  incapacity  to  sue.  But  in  the  present  case,  he  was  not 
only  under  no  incapicity,  but  had  expressly  covenanted  to  join  in  a  conveyance.  As 
to  the  more  modern  cases  of  Uingstead  v.  Lady  Lanesboroucjh,  Barwell  v.  Brooks,  and 
Corbet  v.  Poelnitz,  many  able  lawyers  have  been  surprised  at  the  extent  of  the  doctrines 
laid  down  in  them.  But  whether  those  cases  be  good  law  or  not,  they  only  concern 
personal  property.  The  rules  which  govern  real  property  are  of  a  diflferent  nature. 
As  the  husband  has  an  absolute  right  to  his  wife's  personal  property,  he  may  renounce 
it  without  injuring  any  one  ;  but  having  no  more  than  a  qualified  right  to  her  real 
estates,  he  cannot  join  to  disinherit  the  heir,  unless  certain  prescribed  ceremonies  be 
performed.  As  to  the  case  of  Daniel  v.  Ubley,  there  the  wife  acted  under  a  power  of 
■appointment,  the  estate  was  given  to  her  on  condition  :  if  she  had  not  made  any 
appointment,  the  elder  son  would  have  taken  the  estate  by  descent;  as  it  was,  the 
second  son  took  it  by  the  [340]  father's  will,  through  the  medium  of  the  mother's 
appointment.  The  cases  cited  from  Dyer,  Moore,  Cro.  Eliz.  and  Litt.  Hep.  prove 
only  that  a  custom  for  a  married  woman  to  surrender  and  devise  with  the  junction  of 
her  husband  is  good  ;  but  they  do  not  shew  that  such  a  surrender  or  devise  would  be 
good  without  the  husband  joining  ;  and  hero  it  is  expressly  stated  that  he  did  not 
join.  In  those  cases,  the  question  was  as  to  the  validity  of  a  custom  for  a  feme  covert 
to  surrender;  there  was  no  doubt  respecting  the  general  rule  of  law:  the  question 
indeed  of  itself  imports,  that  without  a  custom  the  surrender  would  not  be  good. 
The  passage  in  Coke's  Entries  proves  no  more  than  that  a  special  custom  of  a  married 
woman  to  surrender  need  not  be  stated  on  the  record  ;  but  it  does  not  follow  from 
thence  that  her  surrender  would  be  valid  without  such  a  custom.  Yet  it  was  said 
that  in  this  case  the  husband  had  done  what  was  tantamount  to  joining  in  the 
surrender,  by  assenting  in  the  deed  of  separation,  to  the  wife's  sole  disposition  of  her 
property ;  but  the  law  adapts  the  mode  of  assent  to  the  act  to  be  done ;  the  surrender 
could  not  be  complete  without  the  husband  actually  joining.  Taylor  v.  Phillips, 
1  Vez.  229. 

Cur.  advis.  vult. 

On  this  day  the  judgment  of  the  Court  was  thus  given  by 

Lord  Loughborough. — The  question  in  this  case  is  whether  John  'Willis  took 
any  and  what  estate  under  the  surrenders,  will,  and  codicil  of  Jane  Collinson,  or 
under  either,  and  which  of  them?  The  subject  of  dispute  being  copyhold  lands  it 
is  evident  that  unless  the  surrenders  be  valid  no  estate  can  pass  at  law.  No  special 
custom  is  stated,  and  therefore  the  surrenders  must  be  judged  of  by  the  general  law 
of  copyhold  estates.  The  several  surrenders  on  the  face  of  them  are  the  surrenders 
of  Jane  Collinson  as  a  ferae  sole  :  for  it  is  not  stated  that  she  was  privately  examined, 
uor  is  any  notice  taken  of  her  being  a  feme  covert,  nor  is  there  any  assent  or  evidence 
of  assent  on  the  part  of  the  husband  accompanying  the  surrenders.  She  is  stated  by 
the  case  to  have  been  in  truth  the  wife  of  Michael  Collinson,  separated  from  him, 
first,  by  articles  renouncing  all  his  right  to  whatever  estates,  real  or  personal,  might 
come  to  her  during  the  coverture  ;  and  secondly,  by  deed,  after  the  copyhold  estates 
had  descended  to  her,  covenanting  that  she  should  enjoy  the  same  to  her  own  use ; 
and  that  he  would  join  in  making  a  surrender  of  such  estates,  and  in  limiting  them 
to  such  uses  as  she  [341]  should  appoint.  By  force  of  these  articles,  and  of  this 
deed,  all  the  right  of  the  husband  is  barred.  'The  question  therefore  is,  whether  the 
surrenders  of  Jane  Collinson,  her  husband  not  having  joined,  shall  bar  her  heir? 
There  are  two  distinct  surrenders  of  each  copyhold  :  the  first  made  May  26  and 
June  3,  1771,  to  the  use  of  her  will  ;  the  second,  July  14  and  1.5,  1772,  absolute 
surrenders  to  John  Willis,  on  which  he  was  admitted  and  which  he  on  the  same  day 
surrendered  to  the  use  of  his  will.  If  Jane  Collinson  had  a  full  power  to  make  a 
valid  surrender,  the  last  surrenders  have  passed  all  her  estate  at  law  to  her  surrenderee. 
These  surrenders  took  eflfect  immediately,  she  could  not  herself  have  avoided  them, 
nor  could  the  husband  against  his  own  covenant.  If  she  had  sued  jointly  with  her 
husband  to  avoid  them,  it  would  have  been  incongruous  to  have  alleged  as  a  defect  in 
the  surrender,  the  omission  of  that  which  the  husband  had  covenanted  to  do,  and 
which  it  was  in  her  power  to  procure  ;  and  if  she  had  sued  as  a  feme  sole  against  her 
own  surrender,  it  would  have  bjen  still  more  preposterous.  If  therefore  .Jane  Collinson 
could  not  have  avoided  these  surrenders,  it  is  difficult  to  conceive  how  her  heir  should 
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be  in  a  better  condition  with  respect  to  an  absolute  surrender  binding  upon  her,  what- 
ever claim  he  might  have  against  a  surrender  to  the  use  of  her  will.     It  cannot  be 
more  necessary  that  the  husband  should  join  with  his  wife  in  the  surrender  of  her 
copyhold,  than  in  levying  a  fine  of  her  freehold  estates.     But  it  has  been  settled  ever 
since  the  case  in  the  17  Ed.  3  (Year  Book,  17  Ed.  3,  52  &  78.     17  Assi.  pi.  17.     Bro. 
Abr.  tit.  Fines,  pi.  75),  that  if  a  fine  be  levied  by  a  feme  covert  without  her  husband, 
it  shall  bind  her  and  her  heirs,  if  it  be  not  avoided  by  the  husband  ;  and  both  RoUe 
and  Comyns  (1   Roll.  Abr.  346,  1.  50.     Com.  Dig.  tit.  Bar.  &  Feme  (P.   1)),  seem  to 
intimate  that  the  law  would  be  the  same  as  to  a  recovery.     Had  the  present  case  beeu 
of  a  freehold   estate  conveyed   by  the  wife  by  fine  without  her  husband,  it  would 
clearly  have  bound  her  heirs,  and  the  husband  being  estopped  by  his  deed,  the  estate 
of  the  conusee  would  have  been  indefeasible  at  law.     The  modes  of  conveying  freehold 
and  copyhold  estates  are  different,  but  there  is  surely  a  fair  argument  from  analogy, 
that  a  copyhold  estate  transmissible   under  the   same  circumstances  as  a  freehold, 
should  be  governed  by  the  same  rules.     Both  are  public  conveyances ;  and  from  the 
nature  of  copyholds,  there  is  more  reason  to  support  the  surrender  of  a  feme  covert 
where  the  interest  of  the  husband  is  not  affected  [342]  by  it,  than  there  is  to  make  a 
fine  effectual  without  his  joining.     Of  a  freehold  estate  the  husband  is  seised  in  right 
of  his  wife,  of  a  copyhold  he  has  a  mere  possession.     He  is  not  admitted  in  her  right ; 
she  is  the  actual  tenant ;  and  when  a  copyhold  descends  to  a  married  woman,  the  new 
grant  of  the  lord  is  to  her  and  not  to  the  husband.     In  opposition  to  this  reasoning, 
two  cases  were  cited  at  the  Bar  which  were  supposed  to  have  denied  the  application 
of  any  argument  drawn  from  the  case  of  a  fine,  to  the  validity  of  a  surrender;  and  to 
have  asserted  the  absolute  nullity  of  a  surrender  by  a  feme  covert,  without  the  con- 
currence of  her  husband.     The  first  of  these  cases  is  Taylor  v.  Philips,  1  Vez.  229. 
Now  all  that  can  be  inferred  from  that  report  of  Lord  Hardwicke's  opinion  is,  that  if 
the  fact  had  been  fully  before  him,  he  would  have  made  a  case  for  the  opinion  of  a 
Court  of  Law  upon  this  very  question,  whether  a  surrender  by  a  feme  covert  without 
her  husband's  joining,  but  with  his  assent,  was  an  effectual  surrender  ?     But  as  there 
was  some  reason  to  suppose  there  might  be  a  special  custom  to  warrant  that  surrender, 
he  directed  a  trial.     It  is  evident,  then,  that  Lord  Hardwicke  was  of  opinion  that  a 
custom  for  a  feme  covert  to  surrender  without  her  husband  joining,  might  be  a  good 
custom,  for  otherwise  the  trial  would  have  been  idle,  and  he  would  have  directed  at 
once  a  case  for  the  opinion  of  the  Judges.     This  observation  will  also  materially  apply 
to  the  next  case,  which  is  Stephens  v.  Tyrell,  2  Wils.  1,  where,  according  to  the  report, 
the  Court  of  Common  Pleas  held  that  a  custom  for  a  feme  covert  to  surrender  without 
her  husband's  joining  is  contrary  to  law,  and  bad.     In  this  case  it  is  said,  that  the 
Chief  Justice  observed  that  it  was  not  stated  whether  the  husband  was  to  consent 
though  he  did  not  join,  and  therefore  it  must  be  taken  to  be  without  his  consent. 
Now  the  natural  inference  from  thence  is,  that  the  consent  of  the  husband,  though  he 
did   not  join,  would   have  made  the  surrender  effectual.     The  Chief  Justice   there 
censures  an  inaccuracy  in  2  Danvers'  Abridgment,  430,  pi.  10,  cited  in  support  of  the 
custom,  and  the  remark  is  just.  But  when  one  looks  into  the  cases  referred  to  in  Danvers, 
it  is  evident  that  they  furnish  an  authority  in  support  of  a  surrender  without  the 
husband's  joining  in  the  act  of  the  surrender.     The  first  is  an  Anonymmis  case  in 
Moore,  123,  where  a  custom  for  a  married  woman  to  devise  her  copyhold  lands  with 
the  assent  of  her  husband  was  holden  to  be  good.     The  next  are  3  Leon.  81.     Godb. 
14  &  143,  and  2  Brownl.  218,  [343]  which  all  treat  of  the  same  case,  viz.  Skipioith's 
case.     There  were  two  parts  of  the  custom  alleged  in  that  case,  the  one  that  a  married 
woman  might  devise,  the  other  that  she  might  surrender  in  the  presence  of  the  steward 
and  six  of  the  tenants.     The  state  of  the  case  in  Lennard  shews  that  the  will  was 
made  in  favour  of  the  husband,  in  the  presence  of  the  steward  and  six  of  the  tenants, 
and  at  the  next  court  the  surrender  to  the  use  of  the  will  was  also  in  the  presence  of 
the  steward  and  six  of  the  tenants.     The  custom  seems  to  have  been  holden  good  in 
substance,  and  it  is  probable  that  it  was  so  from  the  citation  in  2  Brownl.   218  (n). 
This  is  therefore  an  authority,  that  a  surrender  without  the  husband's  joining,  though 
certainly  in  a  case  where  his  assent  might  be  presumed,  is  good.     The  reasoning  of 
the  Chief  Justice,  according  to  Wilson's  report,  proceeds  upon  a  supposition  that  the 
custom  stated  excludes  the  husband  entirely,  because  it  does  not  expressly  require  his 

(a)  It  is  there  cited,  arguendo,  by  the  name  of  Skegg's  case. 
C.  P.  IV.— 7* 
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consent,  and  that  it  would  therefore  enable  the  ferae  covert  to  dispose  of  her  estate 
against  his  consent.  But  this  is  by  no  means  a  necessary  conclusion.  A  surrender 
without  the  husband  may  be  a  good  disposition  against  all  but  him,  and  his  right  to 
avoid  it  is  not  inconsistent  with  such  a  custom.  The  reasons  therefore  on  which  the 
custom  in  Wilson  is  condemned,  do  not  appear  quite  satisfactory  ;  and  it  has  always 
appeared  to  me  somewhat  arbitrary  to  condemn  a  custom  because  it  is  not  conform- 
able to  the  general  law  and  policy  of  the  nation.  That  estates  should  be  holden  in 
some  manors  by  an  heiress  independent  of  her  husband,  is  not  more  singular  than  in 
others  that  the  estate  should  vest  absolutely  in  the  husband  by  the  intermarriage, 
which  is  the  case  in  some  manors  in  Westmoreland.  This  case  then  goes  no  further 
than  an  opinion  that  a  surrender  in  which  the  husband  neither  joins  nor  assents  cannot 
be  good  ;  but  if  that  opinion  were  well  founded,  it  would  not  affect  the  present  case. 
In  both  Vezey  and  Wilson,  the  observation  made  on  the  analogy  of  a  fine  is,  that  it 
works  by  estoppel.  In  the  case  in  Vezey,  Lord  Hardwicke  is  speaking  of  the  fine  of 
a  tenant  in  tail,  where  no  interest  passes,  which  he  says  will  be  good  against  the  heir 
by  estoppel,  and  the  phrase  is  there  correctly  used.  But  as  to  a  feme  covert  levying 
a  fine  where  it  conveys  an  interest,  it  shall  bind  her  and  her  heirs,  if  the  husband  does 
not  enter  and  avoid  it,  because,  says  Lord  Coke,  she  was  examined,  and  has  power  over 
the  land,  10  Rep.  43  a.  The  fine  there  passes  the  estate,  and  when  it  is  said  that  she 
is  estopped  [344]  by  it,  the  expression  is  used  in  the  same  loose  manner  as  when  it  is 
applied  to  any  other  person  contending  in  ojiposition  to  his  own  deed,  by  which  he 
has  passed  away  the  interest  and  estate  which  he  would  claim. 

It  was  objected  in  the  argument  that  no  custom  is  stated  in  the  case,  and  that  a 
surrender  by  a  feme  covert  even  with  the  husband's  joining  can  in  no  case  be  good  but 
by  the  particular  custom  of  a  manor.  No  authority  was  cited  for  this  position,  but  it 
was  argued  that  from  the  several  cases,  viz.  Dyer,  363  b.  Cro.  Eliz.  717,  and  Litt. 
Rep.  274  (in  which  the  validity  of  a  custom  for  a  feme  covert  being  separately  examined, 
and  her  husband  joining  to  make  a  surrender,  is  affirmed)  it  was  strongly  implied  that 
such  a  surrender  would  not  be  good  by  the  general  law  of  copyholds.  This  objection 
rests  on  a  supposed  defect  in  the  statement  of  the  case.  But  the  Court  will  intend 
that  the  surrender  by  the  wife  separately  examined  with  the  husband  joining,  would 
have  been  good.  The  case  could  not  otherwise  have  been  made,  and  even  if  the 
argument  had  been  upon  a  special  verdict,  the  objection  would  not  prevail.  For  it 
would  be  contrary  both  to  law  and  reason,  that  the  copyhold  of  a  woman  should 
become  unalienable  by  her  marriage,  and  it  is  against  the  nature  of  copyhold  estates 
that  they  should  not  be  surrendered  back  to  the  lord  by  the  act  of  all  the  persons 
having  any  interest  in  them,  and  having  a  disposing  power. 

Lord  Coke  says,  "This  is  the  general  custom  of  the  realm,  that  every  copyholder 
may  surrender  in  Court,  and  need  not  to  allege  any  custom  therefore,"  Co.  Litt.  59  a. 
and  in  Cumbe's  case,  9  Kep,  75,  it  is  holden  to  be  a  necessary  consequence  of  this, 
that  every  copyholder  may  surrender  by  attorney,  as  a  thing  incident  by  the  common 
law  ;  and  in  the  pleadings  of  that  very  case,  a  surrender  by  a  feme  covert  and  her 
husband  is  pleaded,  without  any  custom  being  alleged.  Co.  Entries,  576.  The  cases 
which  are  said  to  afford  a  negative  implication,  that  without  a  custom  the  surrender 
by  a  husband  and  wife  of  the  copyhold  of  the  wife  would  not  be  good,  cannot  be  so 
construed.  The  case  in  Dyer,  363  b.  arose  upon  a  question  whether  a  custom  in  the 
vill  of  Denbigh,  that  a  feme  covert  with  her  husband,  by  surrender  and  examination 
in  court  might  alien  her  land,  was  taken  away  by  the  Statute  of  Wales,  27  Hen.  8, 
c.  26,  and  the  opinion  of  Dyer  and  Wray  was,  that  such  custom  was  not  abrogated, 
because  it  was  reasonable  and  agreeable  to  the  custom  of  England  for  the  assurance 
of  purchasers.  The  case  in  Cro.  Eliz.  717,  states  a  question,  whether  the  examination  of 
a  feme  covert  out  of  [345]  court  by  two  tenants  be  good  without  a  special  custom  ;  and 
it  is  holden  that  it  is  not,  because  it  is  a  judicial  act  more  proper  to  be  done  in  court; 
admitting  at  the  same  time  that  a  surrender  on  a  sole  examination  in  court  would 
bind  her  by  the  custom,  i.e.  by  the  general  custom  ;  for  though  the  state  of  the  facts 
does  not  appear  by  the  report,  it  is  fairly  to  be  collected  that  no  special  custom  for  a 
feme  covert  to  surrender  in  court  was  given  in  evidence.  The  short  note  in  Litt. 
Rep.  274,  seems  more  to  favour  the  argument  than  the  two  preceding  cases,  which 
attentively  considered  rather  make  against  it.  But  it  may  easily  be  discovered  why 
in  the  case  in  Littleton,  the  Defendant  chose  to  allege  a  custom  rather  than  to  rely  on 
the  general  law.     He  makes  use  of  terms  much  more  extensive  than  the  general  law  : 
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he  pleads  a  custom  that  qua3libet  ffemina  viro  co-operta  (including  infants)  may 
surrender ;  the  Plaintiff  replies  that  every  woman  of  full  age  may  surrender  without 
traversing  the  custom  that  qujelibet  fremina,  &c.  and  the  Court  holds  the  replication 
bad,  for  he  ought  to  have  traversed  the  custom  alleged  by  the  Defendant.  It  might 
be  a  question,  whether  by  special  custom  a  feme  covert  infant  could  not  surrender, 
though  it  is  contrary  to  the  general  law,  and  therefore  it  is  pleaded  that  every  feme 
covert  may  surrender :  but  such  a  case  affords  no  inference  that  it  was  necessary  to 
allege  a  custom  for  the  general  position,  that  a  feme  covert  with  her  husband  might 
surrender. 

For  these  reasons,  this  objection  ought  not  to  prevail  even  so  far  as  to  induce  the 
Court  to  desire  a  fuller  state  of  the  case ;  which  would  be  the  only  effect  it  could 
have ;  for  the  customs  of  most  manors  being  consonant  to  this  general  law,  there  is 
little  doubt  but  such  a  custom  might  be  truly  stated  in  any  case  where  it  were  necessary 
that  it  should  be  particularly  alleged. 

The  general  objection  to  the  validity  of  the  surrenders,  viz.  that  by  the  common 
law  a  feme  covert  is  incapable  of  disposing  of  her  lands  without  the  concurrence  of 
her  husband,  has  been  in  part  already  considered;  but  it  may  be  fit  to  examine  this 
position  more  particularly.  It  certainly  is  generally  speaking  a  true  one,  though 
perhaps  not  quite  correctly  expressed  ;  for  a  feme  covert  has  no  power  to  convey 
with  her  husband,  except  by  fine  or  recovery.  It  would  be  more  accurate  to  state  the 
law  to  be,  that  a  married  woman  can  make  no  conveyance  of  her  lands  except  by  fine  or 
recovery,  and  that  a  fine  levied  by  her  alone  is  avoidable  only  by  her  husband.  It  is 
equally  a  general  rule  of  law,  that  a  ferae  covert  cannot  sue  or  be  sued  without  her 
husband,  and  that  she  can  make  no  contract  to  bind  [346]  herself.  These  rules  are 
established  on  the  principle  (partly  religious,  and  partly  political,)  that  she  has  entered 
into  an  indissoluble  engagement,  by  which  she  is  placed  under  the  power  and  protection 
of  her  husband,  given  up  to  him  all  personal  property  in  her  actual  possession,  and 
the  right  to  receive  all  such  as  may  be  reduced  into  possession.  To  these  general  rules 
there  have  been  in  the  process  of  the  law  various  exceptions  allowed,  where  the  principle 
of  the  rules  could  not  be  applied  to  the  circumstances  of  the  case.  In  the  case  men- 
tioned in  Co.  Litt.  132  b.  and  stated  at  large  in  Ryley  Plac.  Parliam.  19  Ed.  1,  p.  66, 
the  husband  having  abjured  the  realm  for  felony,  the  wife  was  permitted  to  sue,  and 
had  judgment  to  recover  seisin  of  an  estate,  of  which  she  was  jointly  enfeoffed  with  her 
husband  for  life  against  the  lord  who  after  satisfaction  made  to  the  King  for  the  year, 
day  and  waste,  claimed  to  have  the  land  by  escheat.  In  the  31  Ed.  1,  it  was  holden, 
that  the  wife  of  one  who  had  abjured  the  realm  could  make  a  feoffment  by  deed  with 
warranty  of  her  land,  and  should  be  bound  by  it.  Fitz.  Abr.  Cui  in  Vita  pi.  31.  In 
the  10  Ed.  3  (Co.  Litt.  132  b.)  a  quare  impedit  was  brought  for  the  King  against  the 
Lady  Maltravers  ;  she  pleaded  coverture,  and  upon  the  replication  for  the  King,  that 
her    husband    was    exiled  for  a   certain   cause,   she    was    ruled    to   answer.     In   the 

1  Hen.  4  (Co.  Litt.  133  b.  case  of  Sihel,  B.  Year  Book,  1  Hen.  4,  1,  pi.  2),  the  same 
point  was  determined  in  the  case  of  The  Lad)/  Bellknap  whose  plea  of  coverture  was 
overruled  on  a  replication  that  her  husband  was  exiled  :  and  in  the  following  year, 

2  Hen.  4,  the  same  lady  sued  in  her  own  name,  and  her  suit  was  allowed.  Lord  Coke 
does  not  take  notice  of  a  circumstance  mentioned  in  the  Year  Book  (2  Hen.  4,  7,  pi.  26) 
and  in  Brooke's  Abridgement  (tit.  Baron  and  Feme,  pi.  66),  that  some  of  the  justices 
said,  she  sued  as  farmer  of  the  King ;  which  seems  to  strengthen  the  authority,  for  it 
shews  that  during  the  exile  of  her  husband,  she  acted  as  a  feme  sole,  holding  an 
interest  under  a  grant  from  the  King,  by  which  she  might  both  sue  and  be  sued 
alone. 

A  feme  covert  may  convey  in  execution  of  a  power,  Sir  W.  Jones,  137,  and  Latch, 
39  and  134,  and  though  in  that  case  there  is  much  debate  in  the  Court,  and  a  differ- 
ence in  opinion,  whether  the  wife  had  any  estate,  and  whether  she  could  convey  in 
execution  of  a  trust  without  her  husband,  yet  all  agreed  that  her  feoffment  without 
her  husband  was  a  valid  act.  A  feme  may  execute  a  power  to  sell  lands  without  her 
husband,  and  may  sell  them  to  him.  Co.  Litt.  112  a.  A  feme  covert  may  act  in 
auter  droit  as  an  executrix  without  her  husband  ;  and  it  is  said,  [347]  that  she  may 
administer,  or  prove  the  will,  notwithstanding  his  refusal.  Com.  Dig.  Administra- 
tion (D).  In  the  three  instances  last  mentioned,  the  law  supports  the  act  of  the  wife 
alone,  because  the  husband  has  no  interest  in  the  execution  of  it ;  and  in  all  the 
former  instances  she  is  enabled  to  act  by  herself,  because  she  cannot  have  the  authority 
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of  her  husband,  whose  exile  or  abjuration,  though  it  does  not  dissolve  the  marriage, 
suspends  the  marital  power. 

Cases  of  sepaiation,  and  in  consequence  of  the  relinquishment  of  the  marital  rights 
by  the  agreement  of  the  husband,  were  not  likely  to  have  often  occurred  in  the  sim- 
plicity of  antient  times.  But  there  is  a  case  in  the  Year  Book  47th  of  Ed.  3,  c.  18 
(pi.  43),  which  shews  that  they  were  not  then  totally  unknown  in  the  law,  "An 
action  of  account  was  brought  against  one  as  bailiff  of  the  plaintiH's  land,  to  which 
the  defendant  pleaded,  that  there  was  a  debate  between  the  plaintiff  and  his  wife,  on 
which  by  the  accord  of  their  friends,  the  plaintiff  assigned  to  his  wife  for  her  main- 
tenance the  lands  of  which  the  account  was  demanded,  and  that  the  wife  leased  these 
lands  to  him  for  a  term  of  years.  The  plaintiff  insists  this  is  no  plea,  and  amounts 
merely  to  a  denial  of  the  defendant  being  bailiff;  but  the  Court  held  that  he  must 
answer  the  plea.  And  then  the  plaintiff  traverses  the  lease  alleged  to  be  made  by 
his  wife."  This  case  seems  to  prove  that  a  feme  covert  might  dispose  of  the  profits 
of  lands  allotted  for  her  maintenance,  and  make  a  lease  of  them  without  her  husband 
joining  in  the  lease.  In  Croke  Charles  there  are  two  cases  on  bonds  given  to  secure 
the  disposal  of  a  sum  of  money  by  a  married  woman.  The  first  of  them  was  in  the 
5  Car.  1.  Cro.  Car.  219  {Marriott  v.  Kinsman).  It  was  an  action  upon  a  bond  given 
by  a  man  after  marriage,  conditioned  to  permit  his  wife  to  make  a  will,  and  dispose 
of  a  sum  not  exceeding  501.  in  legacies :  the  defendant  pleaded  that  the  wife  did  not 
make  any  will,  and  on  that  plea  issue  was  joined.  It  was  found  specially  that  she 
did  make  a  will,  and  disposed  of  divers  legacies  not  exceeding  501.,  but  that  she  was 
covert  at  the  time  of  making  the  will.  Judgment  was  given  for  the  plaintiff,  for 
though  by  law  a  feme  covert  could  not  make  a  will  without  her  husband's  assent, 
yet  it  was  a  will  within  the  meaning  of  the  condition.  The  other  case  was  in  the 
10  Car.  1.  Cro.  Car.  376.  It  was  an  action  on  a  bond  conditioned  to  pay  3001.  after 
the  death  of  the  wife  by  the  husband,  in  case  he  survived,  [348]  for  such  uses  as 
she  should  appoint  by  any  writing  under  her  hand  and  seal,  in  the  presence  of  two 
witnesses.  The  defendant  pleaded  that  she  did  not  appoint.  The  plaintiff  replied, 
that  she  by  her  will  in  writing,  sealed  and  published  in  the  presence  of  two  witnesses, 
did  will  and  appoint  such  sums  to  be  paid  ;  to  which  the  defendant  demurred,  and 
judgment  was  given  for  the  plaintiff.  The  argument  seems  to  have  been  upon  the 
pleading  this  writing  as  a  will,  and  not  as  an  appointment.  But  the  Court  held  it  to 
be  sufficient,  for  though  it  was  not  properly  a  will,  being  made  by  a  feme  covert,  yet 
it  was  a  writing  in  the  nature  of  a  will. 

Courts  of  Law  then  had  at  this  period  recognized  the  power  of  a  married  woman, 
authorized  by  her  husband,  to  make  in  effect  a  testamentary  disposition  of  personal 
property. 

The  case  of  Manly  v.  Scott  (1  Lev.  5),  decided  soon  after  the  Restoration  on  an 
action  which  had  been  commenced  during  the  usurpation  of  Cromwell,  gave  rise  to  a 
very  large  discussion  of  the  rights  of  husbands  and  wives.  It  seemed  then  to  be  the 
opinion  of  the  majority  of  the  Judges  that  the  husband  could  not  be  sued  for  any 
debt  contracted  by  the  wife  without  evidence  of  his  assent ;  consequently  for  no  debt 
contracted  by  her  when  wilfully  separated  from  him.  Hale  held  the  rule  so  strict, 
that  in  a  case  reported  {Calrerly  v.  Plunwicr),  2  Levinz,  16,  some  years  after  the 
judgment  in  Manhy  v.  Scott,  he  nonsuited  the  plaintiff  in  an  action  brought  by  a  gaoler 
against  a  husband  for  the  diet  and  lodging  of  bis  wife.  It  appeared  in  the  case  that 
the  husband  had  left  his  wife  in  the  country  and  come  up  to  London,  where  he  married 
another  woman.  The  former  wife  caused  him  to  be  indicted,  and  coming  to  London 
to  prosecute,  was,  by  his  contrivance,  arrested  and  sent  to  gaol.  The  husband  was 
convicted  on  the  prosecution.  Yet  Hale  would  not  allow  this  peculiar  case  of  the 
husband's  procuring  the  arrest  to  be  an  exception  to  the  rule,  which  required  his 
assent  to  the  debt.  Subsequent  cases,  however,  relaxed  the  extreme  rigour  of  this 
rule,  as  where  the  husband  turns  the  wife  out  of  doors,  he  gives  her  credit  wherever 
she  goes,  accoiding  to  Holt's  opinion  {Elherington  v.  Parrot).  Salk.  118  (i).  But  still 
in  the  case  of  a  wilful  separation  of  the  wife,  the  law  was  understood  to  be,  that  the 
husband  was  not  liable  to  be  sued  for  her  debts.     It  seems  very  certain  that  the 

(6)  [See  Harris  v.  Monis,  4  Esp.  N.  P.  C.  41.  Liddhw  v.  Wilmot,  2  Stark.  N.  P.  C. 
87.  Horwood  v.  Heffer,  3  Taunt.  421,  S.  P.  And  see  Freeman's  Rep.  in  K.  B.  &  C.  P. 
249  n.  2d  edit.] 
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Judges  who  argued  the  case  of  Manhy  v.  Scott,  did  not  conceive  that  an  action  could 
be  brought  against  the  wife.  It  was  equally  the  supposition  of  those  who  maintained 
that  the  husband  was  [349]  not  chargeable,  as  of  those  who  held  the  contrary,  that 
the  wife  was  incapable  of  having  any  property,  could  acquire  no  credit  on  her  own 
account,  and  must  either  subsist  on  charity  or  starve,  unless  she  could  obtain  an 
alimony  from  Chancery  or  the  Ecclesiastical  Court.  On  the  one  side,  this  situation 
of  the  wife  separated  from  her  husband,  is  urged  as  a  strong  argument  to  support  the 
conclusion  that  the  husband  is  liable  to  an  action  for  necessaries  ;  while  they  who 
argue  on  the  other  side  contend,  that  the  distress  in  which  the  wife  is  placed  is  a  just 
and  expedient  consequence  of  her  separation  from  her  husband,  from  which  the  law 
ought  not  to  relieve  her.  It  doas  not  seem  to  have  occurred  to  any  of  the  Judges  at 
that  time  that  a  wife,  separated  from  her  husband,  may  in  fact  possess  property,  that 
she  will  obtain  credit  by  means  of  her  apparent  property,  and  that  the  consequence 
of  her  debts  not  being  recoverable  either  against  her  or  her  husband,  would  only  bo 
prejudicial  to  the  unwary,  but  honest  tradesman. 

The  first  case  which  appears,  after  this  determination  of  Manhy  v.  Scott,  of  an 
action  brought  against  a  married  woman,  is  that  of  the  The  Duchess  of  Mazarine,  1  Salk. 
116,  Lord  Raym.  147,  Comb.  402,  in  which  the  Court  avoid  the  question,  though 
she  was  holden  liable  to  the  action.  The  reports  say,  it  may  be  intended  she  was 
divorced,  or  her  husband  an  alien  enemy,  and  perhaps  it  may  be  like  The  Lady 
Bellknap's  case,  whose  husband  was  exiled.  The  only  notes  of  the  case  are  very  short, 
and  the  point  appears  to  have  been  made  upon  a  motion  for  a  new  trial,  in  which  the 
Court  felt  what  the  justice  of  the  case  required,  and  were  not  pressed  to  explain  the 
grounds  of  their  opinion.  It  would  however  have  been  a  strange  situation  if  the 
Duchess  of  Mazirine,  a  woman  enjoying  a  considerable  fortune  of  her  own,  and  for 
many  years  a  large  pension  from  the  Crown  of  England,  had  been  protected  from 
every  legal  demand,  by  a  rule  of  the  law  of  England  that  no  action  could  be  brought 
against  her,  because  she  had  a  husband  whose  person  and  fortune  were  utterly 
unknown,  and  could  not  be  attached  by  any  one  with  whom  she  dealt.  The  only 
two  grounds  hinted  at  for  the  decision  could  not  have  stood  examination.  She 
neither  was,  nor  could  be  divorced,  the  law  of  France  not  permitting  a  divorce ;  and 
though  in  the  term  when  the  motion  for  a  new  trial  was  denied,  the  treaty  of  peace 
had  not  been  signed,  and  a  Frenchman  was  then  an  alien  enemy,  yet  that  argument 
would  not  have  been  applicable  in  the  next  term.  The  ques-[350]-tion  whether  a 
married  woman  separated  from  her  husband,  and  enjoying  by  his  agreement  a  separate 
provision,  shall  be  liable  for  her  debts,  has  come  before  the  Courts  in  several  eases. 
In  that  of  Ringstead  v.  Lady  Laneshmvugh  (Cooke's  Bankrupt  Law,  2  ed.  32),  Hil. 
23  Geo.  3,  the  point  was  directly  brought  before  the  Court  of  King's  Bench  upon  the 
record,  and  judgment  given  that  she  was  liable.  In  that  case  the  husband  was  stated 
to  be  out  of  England.  But  in  Hil.  24  Geo.  3  {Banvell  v.  Brookes,  Cooke's  Bankrupt 
Law,  2d  ed.  36),  the  same  question  was  brought  before  the  Court,  the  husband  being  in 
England,  and  the  same  judgment  given.  In  Mich.  26  Geo.  3,  the  same  question  was 
again  stated  upon  the  record,  in  the  case  of  Corbet  v.  Poelnitz  (1  Term  Rep.  B.  R.  5), 
with  this  difference  only,  that  in  that  case  the  contract  was  for  money,  in  the  others, 
for  goods;  and  the  judgment  was  the  same.  About  the  same  period.  East.  16  Geo.  3, 
the  question  was  agitated  in  this  Csurt;  first,  in  the  case  of  Hatcheit  v.  Baddeley 
(2  Black.  1079),  where  the  Chief  Justice  and  my  brother  Gould  took  a  distinction  on 
the  pleadings,  which  neither  stated  a  separation,  nor  a  separate  maintenance,  but  that 
the  wife  had  eloped,  and  lived  separately  from  her  husband  ;  which  distinction  has 
certainly  great  weight.  But  the  two  other  Judges  held  that  the  action  would  not  lie 
merely  on  the  ground  of  the  defendant  being  a  married  woman.  In  Eist.  IS  Geo.  3, 
the  question  was  again  submitted  to  this  Court,  in  the  case  of  Lean  v.  Schultz  (2  Black. 
1195),  on  pleadings  which  distinctly  stated  a  separation,  and  separate  maintenance; 
but  the  question  itself  then  received  no  determination,  the  Court  having  given  judg- 
ment merely  on  a  point  of  form,  namely,  that  the  husband  ought  to  have  been  joined 
for  conformity. 

From  this  state  of  the  decisions,  it  cannot  be  concluded  that  it  is  a  settled  point, 
that  an  action  may  be  maintained  against  a  married  womin  separated  from  her 
husband  by  consent,  and  enjoying  a  separate  maintenance  (4).      But  supposing  the 

(b)  [It  is  now  decided  that  such  an  action  cannot  be  maintained.     Marshall  v. 
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law  to  be  according  to  the  three  last  determinations  of  the  Court  of  King's  Bench,  it 
seems  to  be  a  necessary  conclusion,  that  a  married  woman,  whose  separate  property 
consists  of  a  copyhold  estate,  should  have  a  power  to  surrender  it,  for  otherwise  the 
law  would  compel  her  to  pay  without  allowing  her  to  use  the  means  of  paying,  and 
enable  the  creditor  to  recover  a  demand,  without  the  power  of  making  that  demand 
effectual.  This  is  certainly  an  argument  from  inconvenience  alone,  and  therefore  not 
altogether  conclusive ;  but  it  has  great  weight  [351]  when  no  possible  inconvenience 
can  be  opposed  on  the  other  side.  Thje  interest  of  the  husband  is  entirely  out  of  the 
question  ;  the  interest  of  the  lord  is  not  hurt  by  the  surrender ;  the  expectancy  of 
the  heir  is  not  an  interest,  and  slight  as  it  is,  cannot  be  set  up  as  a  claim  in  justice, 
to  take  the  estate  without  paying  the  debts. 

But  the  main  and  substantial  ground  of  the  case  is,  that  the  wife  is  the  tenatit  of 
the  copyhold  and  not  the  husband  ;  that  the  estate  can  be  forfeited  or  surrendered 
only  by  her  acts,  not  by  his;  that  the  auihoiity  which  he  acquires  by  his  marital 
rights  to  direct  and  control  her  acts,  is  by  bis  covenant  in  the  present  instances  annulled, 
or  at  least  suspended  ;  and  there  is  then  no  impediment  to  the  validity  of  an  Act, 
passed  in  the  court  of  the  manor  between  her  and  the  lord. 

The  certificate  sent  to  the  Court  of  Chancery,  was  as  follows : 

"  Having  heard  counsel  on  both  sides,  and  considered  this  question,  we  are  of 
opinion,  that  John  Willis  took  an  estate  to  him  and  his  heirs,  according  to  the  several 
customs  of  the  manors  of  Banstead  and  Ityegate,  under  the  surrenders  and  admittances 
of  the  14th  and  15th  of  July  1772."  Loughuorough. 

H.  Gould. 

J.  Wilson. 

EouSE  against  Bardin  and  Others.     Friday,  Feb.  12th,  1790. 

In  trespass,  a  plea  of  justification,  stating  that  a  public  highway  led  from  another 
highway  (leading  from  A.  to  B.)  in,  through,  over  and  along  the  locus  in  quo,  to 
a  certain  other  highway  (leading  from  G.  to  D.)  was  well  supported  by  evidence 
proving  that  the  way  in  question  led  from  the  terminus  a  quo,  viz.  the  way  leading 
from  A.  to  B.,  over  the  locus  in  quo,  to  a  different  way  called  E.,  and  along  that 
way  into  the  way  leading  from  C.  to  D.,  the  terminus  ad  quem  (a).  In  pleading 
a  public  highway  it  is  not  necessary  to  state  any  termini. 

To  this  action  of  trespass  for  breaking  and  entering  the  close,  &c.  of  the  plaintiff, 
called  Brorapton  Heath,  the  defendants  pleaded  in  justification  a  right  of  way  in  the 
following  words  :  "That  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been  a  public  common  highway  for  all  the  liege  subjects  of  this  kingdom 
to  pass  and  re-pass  on  foot,  from  a  certain  other  common  and  public  King's  highway, 
leading  from  Knightsbridge,  in  the  county  of  Middlesex  aforesaid,  unto  a  certain 
place  called  Earl's  Court,  in  the  parish  of  Kensington  in  the  said  county,  in,  through, 
over,  and  along,  the)said  close,  called  Brompton  Heath,  otherwise  the  Heath,  other- 
wise the  Field,  otherwise  the  Garden,  in  which,  &c.  unto  a  certain  other  common  and 
publick  King's  highway,  leading  from  London  to  Fulham  in  the  said  county  and  back 
again  from  the  said  last-mentioned  close,  in  which,  &c.  to  the  said  first  mentioned 
King's  highway,  at  all  times  of  the  year,  at  their  will  and  pleasure,"  &c. 

[352]  The  evidence  at  the  trial  was,  that  the  way  in  dispute  led  over  Bromptou 
Heath  into  a  footway  called  the  Church  Lane,  at  the  west  side,  and  along  that  footway, 
into  the  road  leading  from  London  to  Fulham. 

Lord  Loughborough,  who  tried  the  cause,  thought  the  plea  was  not  supported 
by  the  evidence,  inasmuch  as  there  was  a  variance  with  respect  to  the  terminus  ad 

Button,  8  T.  R.  54-5.  Even  where  there  has  been  a  divorce  a  mensa  et  thoro.  Lems 
V.  Lee,  3  B.  &  C.  291.  Hookham  v.  Chambers,  3  B.  &  B.  92.  In  what  cases  the  husband 
is  liable  for  necessaries  supplied  to  his  wife,  after  separation,  see  Nurse  v.  Craig,  2  Bos. 
&  Pul.  N.  R.  148.  Hornhuckle  v.  Emnbury,  2  Stark.  N.  P.  C.  177.  Holt  v.  Brien, 
4  B.  &  A.  253.] 

(a)  [But  see  R.  v.  Great  Canfield,  6  Esp.  N.  P.  C.  136.  See  also  IFright  v.  Rattray, 
1  East,  377.    Allen  v.  Ormmd,  8  East,  4.J 
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quem,  and  directed  the  jury  to  find  a  verdict  for  the  plaintiff;  which  was  accord- 
ing! v  done. 

In  the  last  teim  a  rule  was  granted  to  shew  cause  why  there  should  not  be  a  new 
trial,  against  which  Bond  and  Marshall,  Serjts.,  shewed  cause. 

It  is  a  rule  of  law  necessary  for  the  protection  of  property,  that  any  one  who 
comes  on  the  soil  of  another,  shall  be  deemed  a  wrong  doer  till  he  shews  distinctly 
that  he  had  a  right.  If  he  enters  under  pretence  of  an  easement,  he  must  shew 
precisely  such  an  easement  as  will  warrant  what  he  has  done  ;  he  is  not  to  enter  by 
virtue  of  a  fancied  right,  not  accurately  defined.  In  the  present  case  the  defendants 
have  no  way  over  the  plaintiff's  close  from  the  Earl's  Court  Road  to  the  Fulham  Road. 
Perhaps  they  may  have  a  way  partly  over  the  plaintiff's  close,  and  partly  through  the 
Church  Lane  to  the  Fulham  Road  ;  but  no  man  can  go  from  the  Earl's  Court  Road, 
over  the  locus  in  quo  directly  to  the  Fulham  Road,  without  committing  a  trespass. 
It  is  urged  by  the  defendants  that  it  is  unnecessary  to  shew  that  the  way  goes  out  at 
the  terminus  ad  quem  stated  in  the  plea.  But  if  that  be  so,  neither  is  it  necessary  to 
prove  that  it  enters  at  the  terminus  a  quo  stated  in  the  plea;  and  then  it  would  follow 
that  evidence  of  a  way  entering  the  field  at  any  one  point,  and  going  out  at  another, 
would  support  the  prescription.  If  this  be  law,  it  would  be  improper  ever  to  state 
the  termini  in  pleading  a  prescriptive  right  of  way,  as  it  might  tend  to  mislead  the 
other  party  ;  but  the  mode  would  be  to  prescribe  generally  for  a  way  in,  through,  and 
over  the  locus  in  quo,  withouD  a  more  exact  description,  and  the  plea  of  extra  viam 
would  be  nugatory.  If  the  defendants  had  recovered  a  verdict  on  this  prescription, 
the  consequence  would  have  been,  that  in  future  the  public  would  have  had  two  ways 
over  the  plaintiff's  close  instead  of  one.  It  is  evident  from  adjudged  cases,  that  in 
pleading  a  right  of  way,  the  terminus  ad  quem,  as  well  as  the  terminus  a  quo,  must 
be  strictly  proved.     2  Leon.  10.     Yelv.  163.     Hob.  189.     1  Ventr.  13.     2  Keb.  488. 

Adair  and  Runnington,  Serjts.,  on  the  pirt  of  the  defendants  argued,  that  as  this 
was  the  case  of  a  common  public  high-[353]-way,  it  was  sufiBcient  that  the  substance 
of  the  allegation  was  proved,  namely,  that  there  was  a  right  of  way  over  the  whole 
locus  in  quo,  towards  the  Fulham  Road,  though  it  might  first  lead  into  the  Church 
Lane.  In  Halseys  case,  Latch,  183,  the  defendant  was  indicted  for  stopping  the 
King's  highway  in  Kensington,  and  an  exception  was  taken  that  no  boundaries  were 
set  out,  it  not  being  alleged  from  what  place  to  what  place  the  way  led.  But  it  was 
holden  sufficient,  because  a  highway  leads  from  sea  to  sea  over  the  whole  kingdom  ; 
but  otherwise  if  it  had  been  another  common  way.  The  cases  cited  on  the  other 
side  were  all  of  private' ways,  in  describing  which  greater  strictness  is  required  ;  but 
in  1  Ventris,  13,  and  2  Keble,  488,  it  was  holden,  that  if  it  were  found  that  the 
defendant  had  a  way  over  the  locus  in  quo,  it  was  not  material  to  the  justification  after 
verdict,  whither  it  might  lead.     To  the  same  point  also  is  2  Keb.  89. 

On  this  day,  the  Judges  delivered  their  respective  opinions  as  follow  : 

Gould,  J. — This  case  arises  on  pleadings  of  considerable  length,  stating  that  the 
trespass  was  committed  in  a  place  called  Brompton  Heath,  with  several  variations  in 
point  of  description.  The  defendants  say,  that  from  time,  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  has  been  a  common  public  highway,  for  all  the 
liege  subjects  of  this  kingdom,  to  pass  and  repass  on  foot,  from  a  certain  other  common 
public  highway  leading  from  Knightsbridge  to  Earl's  Court,  in,  through,  over,  and 
upon  the  said  close  called  Brompton  Heath,  under  a  certain  other  common  highway 
leading  from  London  to  Fulham,  and  back  again,  in,  through,  and  over  the  locus  in 
quo.  I  understand,  that  at  the  end  of  this  close  leading  towards  the  Fulham  Road, 
that  is,  in  the  line  of  the  way,  you  do  not  immediately  issue  into  what  is  called  the 
Fulham  Road,  but  into  another  common  highway  called  the  Church  Lane,  and  from 
thence  over  a  very  short  space,  you  enter  into  that  which  is  properly  called  the 
Fulham  Road.  Now  my  apprehension  always  has  been,  that  in  cases  of  this  sort,  the 
intermediate  spaces,  either  before  the  entrance  into  a  field,  or  at  the  exit  out  of  it 
before  you  reach  the  teiminus  ad  quem,  aie  immaterial.  This  is  the  case  of  a  common 
public  highway,  and  there  have  been  very  considerable  doubts,  whether  in  a  common 
highway  any  teimini  at  all  need  be  set  forth.  There  was  a  case  mentioned  at  the 
Bar,  of  an  indictment  for  stopping  a  highway  at  Kensington,  in  which  it  was  holden 
that  the  way  was  sufficiently  described,  without  [354]  stating  from  what  place  to  what 
place  it  led  ;  and  among  other  things,  a  reason  was  given  for  that  opinion,  because  a 
highway  runs  from  the  sea  across  the  whole  island.     But  nevertheless,  if  a  defendant 
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will  state  the  termini  in  his  justification,  he  is  bound  to  prove  them.  There  are 
many  instances,  which  must  occur  to  every  one,  where  things  are  not  necessary  to  be 
alleged  in  pleading,  yet  if  they  be  alleged,  they  must  be  proved.  Such  as  the  descrip- 
tion of  a  public  Act  of  Parliament ;  the  day  when  the  sessions  were  holden  ;  and  the 
like.  So  where  au  officer  justifies  under  process  of  execution  out  of  a  Court,  it  is 
unnecessary  for  him  to  state  a  judgment,  yet  if  he  will  state  it,  he  is  bound  to  prove 
it  as  described.  These  are  common  cases,  and  many  more  might  be  adduced.  The 
(question  then  in  the  present  case  is,  what  the  terms  of  this  plea  require  to  be  proved, 
and  whether  they  necessarily  import  that  the  way  in  dispute  was,  adjoining  to  the 
Fulham  Koad  I  Now  that  is  not  the  case  ;  the  way  is  described  to  go,  in,  through, 
over  and  along  Brompton  Heath,  unto  the  Fulham  Road.  But  there  is  an  intervening 
space  between  that  and  the  Fulham  Road.  If  it  had  been  described  to  be  adjoining 
to  the  Fulham  Road,  I  have  already  given  my  opinion  as  to  the  proof.  But  it  is  stated 
to  lead  unto  the  Fulham  Road  ;  which,  in  my  apprehension,  is  nothing  more  than 
this  ;  a  common  highway  which  is  one  entire  thing,  leads  over  this  field  to  the  Fulham 
Road  ;  and  so  it  does,  notwithstanding  there  is  an  intervening  piece  of  ground.  The 
case  cited  at  the  Bar  from  Ventris  comprehends  this  idea.  It  is  there  said  to  be 
sufficient  to  state  the  places  from  which,  and  to  which  the  way  leads,  though  the  mesne 
passages  should  be  mistaken.  It  will  be  material  to  advert  to  ancient  pleadings  in 
justification.  I  find  in  Rastall's  Entries,  617  b.  a  right  of  way  pleaded  as  follows.  A 
man  was  seised  of  a  messuage  in  S.  and  prescribed  for  a  way  for  all  those  whose  estate, 
Sic.  both  for  horse  and  foot  "  from  the  messuage  to  the  parish  church  of  E.  and  the 
market  town  of  M.  with  all  his  carriages  ultra  clausum  pnedictum."  Now  it  would 
be  productive  of  infinite  uncertainty  to  require  an  exact  description  of  the  line  of  the 
way,  to  say  that  it  went  so  many  yards  to  the  north,  then  turned  to  the  west,  and 
then  to  the  east,  in  that  irregular  manner.  Such  justifications  as  these  would  then 
be  clogged  with  insuperable  difficulties  in  point  of  proof.  And  I  think  it  would  be 
totally  unnecessary  ;  the  usage  defines  the  way.  I  mention  this  as  occurring  to  me 
from  the  books  and  pleadings  ;  and  with  regard  to  exparience,  I  have  [355]  always 
understood  that  the  intermediate  spaces  are  disregarded,  both  as  to  the  approach  to 
a  field  and  the  quitting  it.  It  is  sufficient  to  enter  the  trespass,  and  justify  under  a 
right  to  pass  over  the  close.  I  therefore  think  this  is  not  a  material  variance  from 
the  plea. 

Wilson,  J. — I  am  of  the  same  opinion.  Where  the  way  is  a  public  highway,  it  is  in 
no  sort  necessary  to  state  either  the  terminus  a  quo,  or  the  terminus  ad  quern  ;  where 
it  is  a  private  way,  it  is  necessary  to  state  them,  because  private  ways  are  given  for 
particular  purposes,  and  the  justification  must  shew  that  they  were  used  for  those 
})urposes.  But  it  is  different  with  regard  to  a  public  highway,  because  all  His  Majesty's 
subjects  have  a  right  to  use  that  way  for  all  purposes,  and  at  all  times.  The  reason 
given  in  the  ancient  cases,  why  a  highway  must  be  particularly  described  is  not  a 
very  good  one,  namely  that  it  must  be  stated  to  lead  to  a  market  town,  in  order  to 
shew  that  it  is  a  highway.  Lord  Hale  says,  whether  it  be  a  highway  or  not,  depends 
much  on  reputation.  I  am  therefore  of  opinion,  that  in  justifying  a  trespass  because 
the  place  in  (juestion  is  a  highway  it  is  not  necessary  to  state  the  places  to  which  and 
from  which  it  leads.  If  that  be  so,  the  ne.xt  question  is,  whether  those  places  being 
stated  in  the  plea,  they  are  sufficiently  proved?  With  respect  to  that,  the  way  in 
dispute  is  stated  to  be  a  highway  leading  from  one  highway  to  another  highway.  I 
think  it  cannot  be  doubted  but  that  this  is  a  sufficient  description.  But  it  is  impossible 
to  state  the  specific  line  of  road  under  that  description,  which  can  only  be,  that  it 
leads  from  one  point  to  another.  What  the  line  is  on  which  the  highway  passes, 
must  be  matter  of  evidence.  The  objection  in  this  case  is,  that  the  way  is  stated  to 
lead  to  the  Fulham  Road,  but  that  before  it  reaches  the  Fulham  Road,  it  goes  for  a 
little  space  on  another  highway.  But  I  do  not  conceive  that  to  be  a  material  variance. 
I  understand  the  allegation  to  import  no  more  than  this,  namely,  that  there  is  a 
highway  over  the  close,  on  which  you  may  go  from  the  Fulham  Road  to  the  Kensington 
Road  ;  but  not  that  the  Fulham  Road  joins  to  the  close  over  which  the  highway  leads. 
But  eviMi  if  that  were  the  import  of  the  allegation,  I  should  have  considerable  doubts 
whether  this  were  a  variance.  But  clearly  the  allegation  means  no  more  than  this  ; 
there  is  a  highway  over  the  close,  leading  from  the  Fulham  Road  to  the  Kensington 
Road,  which  I  think  was  sufficiently  proved  by  the  evidence. 

Lord  Loughborough. — My  brother  Heath  has  informed  me,  that  he  is  of  the 
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same  opinion  with  my  brothers  Gould  and  [356]  Wilson.  I  therefore  certainly  fee 
that  the  authority  of  the  Court  ought  to  govern  my  opinion.  But  on  the  best  con- 
sideration I  have  given  the  question,  I  have  not  been  able  to  bring  myself  to  agree 
with  them.  I  still  retain  the  opinion  I  first  had  at  the  trial,  and  think  that  in  all  cases, 
where  a  real  difference  in  opinion  exists,  it  is  right  to  avow  it,  and  state  the  grounds  on 
which  we  differ.    What  weighs  with  me  in  the  present  case,  is  the  positive  authority  of 

2  Eolle's  Abridgement  81  (tit.  Indictment,  pi.  18),  in  which  it  is  said,  that  in  an  indict- 
ment for  an  obstruction,  or  nuisance  near  a  highway,  it  is  necessary  to  set  out  the 
terminus  a  quo,  and  the  terminus  ad  quem  ;  a  case  in  15  Car.  1  is  referred  to,  where  an 
indictment  was  quashed  for  this  reason,  which  was  said  to  be  a  common  exception, 
and  divers  indictments  had  been  quashed  on  the  same  account.  Against  that  authority, 
a  case  in  Latch,  183,  and  some  subsequent  cases  were  cited.  But  that  case  in  my 
apprehension,  tends  rather  to  confirm  than  weaken  the  authority  of  Rolle's  Abridge- 
ment, for  it  shews  that  a  much  nicer  objection  was  allowed  by  all  the  Court.  It  was 
stated  in  the  indictment,  that  at  Kensington  the  defendant  obstructed  the  King's 
highway  from  London  to  Kensington,  and  the  Court  two  several  times  held  this  to  be 
bad,  because  they  said  the  manner  of  describing  the  way  excluded  Kensingston.  Xhe 
indictment  was  then  drawn  in  a  third  form,  and  the  way  described  to  be,  the  King's 
highway  in  Kensington  ;  this  was  holden  to  be  sufficient,  first  by  Jones  and  afterwards 
by  Doderidge  and  Whitlock,  and  the  reason  given  is,  because  a  highway  leads  from 
the  sea  through  all  England.  But  that  reason  I  do  not  conceive  to  be  a  fair  one  :  the 
obvious  reason  is,  that  a  highway  stated  to  be  in  a  town  is  sufficiently  certain. 
And  in  that  case  Jones  distinguishes  a  common  way,  in  which  the  termini  must  be 
set  out,  from  alta  via  regia.  The  case  in  3  Keble,  89,  is  not  applicable  to  the  present : 
it  was  of  a  presentment  on  a  view  by  a  jury,  on  an  annoyance  in  a  cloth  fair,  which 
the  Court  after  verdict  held  good.  I  think  the  case  in  Andrews,  137,  before  Lord 
Chief  Justice  Lee,  was  rightly  determined  on  its  own  grounds.  One  question  there 
was,  whether  the  description  of  the  river  Thames  at  Fulham,  was  sufficient  without 
stating  the  places  to  which  and  from  which  it  flowed.  But  it  would  be  absurd  to 
require  abuttals  of  navigable  rivers  ;  in  that  case  it  was  holden  sufficient  to  say  the 
river  Thames  at  Fulham,  and  both  Probyn  and  Chappie  say,  it  was  not  necessary  to 
set  [357]  out  the  termini,  for  the  Court  would  take  notice  of  the  river  Thames.  Bat 
admitting  that  in  an  indictment  for  a  nuisance  in  not  repairing,  it  was  sufficient  to 
state  a  highway  generally,  yet  it  seems  to  me  that  the  same  rule  is  not  to  be  applied 
to  a  plea  in  bar  of  an  action  of  trespass  ;  because  every  man  has  prima  facie  a  right 
to  exclude  all  others  from  coming  over  his  land,  and  the  justification  must  be  set  out 
with  due  certainty,  and  notice  to  the  plaintiff  of  the  way  claimed  over  his  soil.  There 
may  be  many  ways  claimed,  and  the  occupier  of  the  field  ought  to  know  which  is 
insisted  upon  ;  he  may  admit  one,  and  deny  the  other;  he  has  a  right  to  apply  extra 
viam,  which  he  cannot  do,  unless  the  way  is  explained,  with  defining  the  term  where 
it  commences  and  ends.  In  the  case  before  the  Court,  the  plaintiff  might  have 
admitted  the  road  to  the  Church  Lane,  he  is  deceived  by  the  plea,  for  he  knows  there 
is  no  road  over  his  field  which  directly  terminates  in  the  Fulham  Road.  But  whether 
the  defendant  was  or  was  not  obliged  to  describe  the  way  so  particularly,  he  has 
undertaken  to  do  it,  and  has  not  done  it  truly  ;  a  way  terminating  in  the  Church  Lane, 
and  a  way  terminating  in  the  Fulham  Road,  are  not  only  distinct,  but  it  is  physically 
impossible  they  can  be  the  same.  If  the  road  were  a  line  drawn  from  the  Knights- 
bridge  to  the  Fulham  Road,  the  line  actually  taken  into  the  Church  *Line,  must  of 
necessity  be  extra  viam,  and  so  vice  versa.  To  state  generally  a  right  to  cross  a  field 
without  any  given  direction,  seems  to  me  so  uncertain,  that  it  is  impossible  to  meet  it 
with  precision,  either  in  a  replication  or  on  traverse  of  the  plea. 

Rule  absolute  for  a  new  trial. 

Mason  and  Others  against  Lickbarrow  and  Others,  in  the  Exchequer 
Chamber,  in  Error.     Thursday,  Feb.  11th,  1790. 

See  2  Term  Rep.  B.  R.  63.     [4  B.  P.  C.  657.] 

[For  note  see  S.  C.  2  T.  R.  63  ;  100  E.  R.  35.] 

Where   the  consignee  of  goods  becomes  insolvent,  the  consignor  may  stop  them  in 
transitu,  before  the  consignee  gains  possession. — In  such  case  also,  the  con  signor 


210  MASON   V.  LICE  BARROW  1  H.  BL.  3U. 

may  stop  the  goods  in  transitu,  though  the  consignee  assign  the  bills  of  lading  to  a 
third  person  for  a  valuable  consideration ;  the  right  of  the  consignor  not  being 
devested  by  the  assignment  (a). 

The  defendants  in  the  original  action  having  brought  a  writ  of  error  in  the 
Exchequer  Chamber,  after  two  arguments,  the  following  judgment  of  that  Court  was 
there  delivered  by 

[358]  Lord  Loughborough. — This  case  comes  before  the  Court  on  a  demurrer  to 
the  evidence ;  the  general  question  therefore  is,  whether  the  facts  offered  in  evidence 
by  the  plaintiffs  in  the  action  are  sufficient  to  warrant  a  verdict  in  their  favour? 

The  facts  are  shortly  these.  On  the  22d  of  July  1786,  Messrs.  Tuiings  shipped  on 
board  the  ship  "Endeavour,"  of  which  Holmes  was  master,  at  Middleburgh  to  be 
carried  to  Liverpool,  a  cargo  of  goods  by  the  order  and  directions  and  on  the  account 
of  Freeman  of  Kotterdam,  for  which,  of  the  same  date,  bills  of  lading  were  signed  on 
behalf  of  the  master  to  deliver  the  goods  at  Liverpool,  specified  to  be  shipped  by 
Tunings  to  order  or  to  assigns.  On  the  same  22d  of  July  two  of  the  bills  of  lading 
indorsed  in  blank  by  Turings  were  transmitted  by  them  together  with  an  invoice  of 
the  goods  to  Freeman  at  Rotterdam,  and  were  duly  received  by  him,  that  is,  in  the 
course  of  the  post,  one  of  the  bills  being  retained  by  Turings.  I  take  no  notice  of 
there  being  four  bills  of  lading,  because  on  that  circumstance  I  lay  no  stress.  On  the 
25th  of  July  bills  of  exchange  for  a  sum  of  4771.  being  the  price  of  the  goods,  were 
drawn  by  Turings,  and  accepted  by  Freeman  at  Rotterdam,  and  Freeman,  on  the 
same  day,  transmitted  to  the  plaintiffs  in  the  action,  merchants  at  Liverpool,  the  bills 
of  lading  and  invoice,  which  he  had  received  from  Turings,  in  order  that  the  goods 
might  be  sold  by  them  on  his  account;  and  of  the  same  date  drew  upon  them  bills  to 
the  amount  of  5201.  which  were  duly  accepted,  and  have  since  been  paid  by  them,  and 
for  which  they  have  never  been  reimbursed  by  Freeman,  who  became  a  bankrupt  on 
the  15th  of  August  following.  The  bills  accepted  by  Freeman  for  the  price  of  the 
goods  shipped  by  Turings,  had  not  become  due  on  the  15th  of  August,  but  on  notice 
of  his  bankruptcy,  they  sent  the  bill  of  lading,  which  remained  in  their  custody,  to 
the  defendants  at  Liverpool,  with  a  special  indorsement  to  deliver  to  them  and  no 
other,  which  the  defendants  received  on  the  28th  of  August  1786,  together  with  the 
invoice  of  the  goods  and  a  power  of  attorney.  The  ship  arrived  at  Liverpool  on  the 
28th  of  August,  and  the  goods  were  delivered  by  the  master,  on  account  of  Turings,  to 
the  defendants,  who,  on  demand  and  tender  of  freight,  refused  to  deliver  the  same  to 
the  plaintiffs. 

The  defendants  in  this  case  are  not  stake-holders,  but  they  are  in  effect  the  same 

(a)  [This  decision  was  reversed  in  the  House  of  Lords,  and  a  venire  de  novo 
awarded.  See  post,  vol.  ii.  p.  211,  and  5  T.  R.  B.  R.  367,  683.  On  the  second  trial, 
a  special  verdict  was  found,  and  the  Court  of  K.  B.,  without  discussing  the  question 
anew,  declared  that  they  retained  their  former  opinion,  that  the  right  of  the  consignor 
was  divested  by  the  assignment.  See  Solomons  v.  Missen,  2  Term  Rep.  B.  R.  674,  as 
to  fraud  or  notice  in  the  assignee.     Note  to  the  second  edit. 

The  very  elaborate  opinion  of  Mr.  Just.  Buller,  on  the  argument  of  this  case,  before 
the  House  of  Lords,  may  be  found  in  6  East,  20  (n).  On  the  decision  of  the  Court  of 
King's  Bench,  5  T.  R.  683,  a  wiit  of  error  was  again  brought,  but  it  was  subsequently 
abandoned.     Abbott  on  Shipping,  398. 

The  right  of  stoppage  in  transitu  is  divested  by  a  bona  fide  indorsement  for  a 
valuable  consideration,  although  the  indorsee  knows  that  the  consignor  has  not 
received  a  money-payment  for  his  goods,  but  has  taken  the  consignee's  acceptances 
not  yet  due.  Cuming  v.  Brown,  9  East,  506.  So  it  is  divested  by  a  sale  of  the  goods 
for  a  valuable  consideration  without  any  indorsement  of  the  bill  of  lading.  Davis  v. 
Reynolds,  4  Campb.  N.  P.  C.  267.  An  indorsement  of  the  bill  of  lading  without 
consideration  does  not  divest  the  right  to  stop  in  transitu.  Waring  v.  Cox,  1  Camp. 
N.  P.  C.  369,  and  see  Patten  v.  Thompson,  5  M.  &  S.  350.  Nor  does  an  indorsement 
with  notice  of  the  insolvency  of  the  consignee.  Vertite  v.  Jewell,  4  Camp.  N.  P.  C.  3L 
Nor  where  the  bill  of  lading  is  given  before  the  goods  are  put  on  board.  Osei/  v. 
Gardner,  Holt's  N.  P.  C.  405.  In  what  manner  a  vendor  may  retain  a  right  to  stoppage 
in  transitu,  so  as  to  prevent  the  operation  of  an  assignment,  see  Craven  v.  Ryder, 
6  Taunt.  433,  2  Marsh,  127,  S.  C] 
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as  Tunings,  and  the  possession  they  have  got  is  the  possession  of  Tarings.  The 
plaintiffs  clfiim  under  Freeman,  but  though  they  derive  a  title  under  bira,  they  do  not 
[359]  represent  him,  so  as  to  be  answerable  for  his  engagements,  nor  are  they  affected 
by  any  notice  of  those  circumstances  which  would  bar  the  claim  of  him  or  of  his 
assignees.  If  they  have  acquired  a  legal  right,  they  have  acquired  it  honestly,  and 
if  they  have  trusted  to  a  bad  title,  they  are  innocent  sufferers.  The  question  then 
is,  whether  the  plaintiffs  have  a  superior  legal  title  to  that  right  which,  on  principles 
of  natural  justice,  the  original  holder  of  goods  not  paid  for  has  to  maintain  that 
possession  of  them  which  he  actually  holds  at  the  time  of  the  demand  1 

The  argument  on  the  part  of  the  plaintiffs  asserts  that  the  indorsement  of  the  bill 
of  lading  by  the  Turings,  is  an  assignment  of  the  property  in  the  goods  to  Freeman, 
in  the  same  manner  as  the  indorsement  of  a  bill  of  exchatige  is  an  assignment  of  the 
debt.  That  Freeman  could  assign  over  that  property,  and  that  by  delivery  of  the  bill 
of  lading  to  the  plaintiffs  for  a  valuable  consideration,  they  have  a  just  right  to  the 
property  conveyed  by  it,  not  affected  by  any  claim  of  the  Turings,  of  which  they  had 
no  notice.  On  the  part  of  the  defendants  it  is  argued,  that  the  bill  of  lading  is  not  in 
its  nature  a  negotiable  instrument ;  that  it  more  resembles  a  chose  in  action,  that  the 
indorsement  of  it  is  not  an  assignment  that  conveys  any  interest,  but  a  mere  authority 
to  the  consignee  to  receive  the  goods  mentioned  in  the  bill ;  and  therefore  it  cannot 
be  made  a  security  by  the  consignee  for  money  advanced  to  him ;  but  the  person  who 
accepted  it  must  stand  in  the  place  of  the  consignee,  and  cannot  gain  a  better  title 
than  he  had  to  give.  As  these  propositions  on  either  side  seem  to  be  stated  too 
loosely,  and  as  it  is  of  great  importance  that  the  nature  of  an  instrument  so  frequent 
in  commerce  as  a  bill  of  lading  should  be  clearly  defined,  I  think  it  necessary  to  state 
my  ideas  of  its  nature  and  effect. 

A  bill  of  lading  is  the  written  evidence  of  a  contract  for  the  carriage  and  delivery 
of  goods  sent  by  sea,  for  a  certain  freight.  The  contract,  in  legal  language,  is  a 
contract  by  bailment.  2  Lord  Raym.  912.  In  the  usual  form  of  the  contract,  the 
undertaking  is  to  deliver  to  the  order  or  assigns  of  the  shipper.  By  the  delivery  on 
board,  the  ship-master  acquires  a  special  property  to  support  that  possession  which  he 
holds  in  the  right  of  another,  and  to  enable  him  to  perform  his  undertaking.  The 
general  property  remains  with  the  shipper  of  the  goods,  until  he  has  disposed  of  it  by 
some  act  sufficient  in  law  to  transfer  property.  The  indorsement  of  the  bill  of  lading 
is  simply  a  direction  of  [360]  the  delivery  of  the  goods.  When  this  indorsement  is  in 
blank,  the  holder  of  the  bill  of  lading  may  receive  the  goods,  and  his  receipt  will 
discharge  the  ship-master ;  but  the  holder  of  the  bill,  if  it  came  into  his  hands  casually, 
without  any  just  title,  can  acquire  no  property  in  the  goods.  A  special  indorsement 
defines  the  person  appointed  to  receive  the  goods  ;  his  receipt  or  order  would,  I  conceive, 
be  a  suflicient  discharge  to  the  ship-master,  and  in  this  respect  I  hold  the  bill  of  lading 
to  be  assignable.  But  what  is  it  that  the  indorsement  of  the  bill  of  lading  assigns  to 
the  holder  or  the  indorsee  ?  a  right  to  receive  the  goods  and  to  discharge  the  ship- 
master as  having  performed  his  undertaking.  If  any  farther  effect  be  allowed  to  it, 
the  possession  of  a  bill  of  lading  would  have  greater  force  than  the  actual  possession  of 
the  goods.  Possession  of  goods  is  prima  facie  evidence  of  title  ;  but  that  possession 
may  be  precarious,  as  of  a  deposit;  it  may  be  criminal,  as  of  a  thing  stolen  ;  it  may 
be  qualified,  as  of  things  in  the  custody  of  a  servant,  carrier,  or  a  factor.  Mere 
possession  without  a  just  title  gives  no  property,  and  the  person  to  whom  such 
possession  is  transferred  by  delivery  must  take  his  hazard  of  the  title  of  his  author. 
The  indorsement  of  a  bill  of  lading  differs  from  the  assignment  of  a  chose  in  action, 
that  is  to  say,  of  an  obligation,  as  much  as  debts  differ  from  effects.  Goods  in  pawn, 
goods  bought  before  delivery,  goods  in  a  warehouse,  or  on  ship-board,  may  all  be 
assigned.  The  order  to  deliver  is  an  assignment  of  the  thing  itself,  which  ought  to  be 
delivered  on  demand,  and  the  right  to  sue,  if  the  demand  is  refused,  is  attached  to  the 
thing.  The  case  in  1  Lord  Raym.  271,  was  well  determined  on  the  principal  point, 
that  the  consignee  might  maintain  an  action  for  the  goods,  because  he  had  either  a 
special  property  in  them,  or  a  right  of  action  on  the  contract ;  and  I  assent  to  the 
dictum  that  he  might  assign  over  his  right.  But  the  question  remains,  what  right 
passes  by  the  first  indorsement  or  by  the  assignment  of  it  I  An  assignment  of  goods 
in  pawn,  or  of  goods  bought  but  not  delivered,  cannot  transmit  a  right  to  take  the 
one  without  redemption,  and  the  other  without  the  payment  of  the  price.  As  the 
indorsement  of  a  bill  of  lading  is  an  assignment  of  the  goods  themselves,  it  differs 
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essentially  from  the  indorsement  of  a  bill  of  exchange ;  which  is  the  assignment  of  a 
debt  due  to  the  payee,  and  which  by  the  custom  of  trade,  passes  the  whole  interest 
in  the  del)t  so  completely,  that  the  holder  of  the  bill  for  [361]  a  valuable  consideration, 
without  notice,  is  not  affected  even  by  the  crime  of  the  person  from  whom  he  received 
the  bill. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  in  another  respect. 

Bills  of  exchange  can  only  be  used  for  one  given  purpose,  namely,  to  extend  credit 
by  a  speedy  transfer  of  the  debt  which  one  person  owes  to  another,  to  a  third  person. 
Bills  of  lading  may  be  assigned  for  as  many  different  purposes  as  goods  may  be 
delivered.  They  may  be  indorsed  to  the  true  owner  of  the  goods  by  the  freighter 
who  acts  merely  as  his  servant.  They  may  be  indorsed  to  a  factor  to  sell  for  the 
owner.  They  may  be  indorsed  by  the  seller  of  the  goods  to  the  buyer.  They  are 
not  drawn  in  any  certain  form.  Tbey  sometimes  do,  and  sometimes  do  not,  express 
on  whose  account  and  risk  the  goods  are  shipped.  They  often,  especially  in  time  of 
war,  express  a  false  account  and  risk.  They  seldom  if  ever  bear  upon  the  face  of 
them  any  indication  of  the  purpose  of  the  indorsement.  To  such  an  instrument,  so 
various  in  its  use,  it  seems  impossible  to  apply  the  same  rules  as  govern  the  indorse- 
ment of  bills  of  exchange.  The  silence  of  all  authors  treating  of  commercial  law  is 
a  strong  argument  that  no  general  usage  has  made  them  negotiable  as  bills.  Some 
evidence  appears  to  have  been  given  in  other  cases  (a),  that  the  received  opinion  of 
merchants  was  against  their  being  so  negotiable.  And  unless  there  was  a  clear 
established  general  usage  to  place  the  assignment  of  a  bill  of  lading  upon  the  same 
footing  as  the  indorsement  of  a  bill  of  exchange,  that  country  which  should  first 
adopt  such  a  law  would  lose  its  credit  with  the  rest  of  the  commercial  world  ;  for  the 
immediate  consequence  would  be  to  prefer  the  interest  of  the  resident  factors  and 
their  creditors  to  the  fair  claim  of  the  foreign  consignor.  It  would  not  be  much  less 
pernicious  to  its  internal  commerce  ;  for  every  case  of  this  nature  is  founded  in  a  breach 
of  confidence,  always  attended  with  a  suspicion  of  collusion,  and  leads  to  a  dangerous 
and  false  credit  at  the  hazard  and  expense  of  the  fair  trader.  If  bills  of  lading  are 
not  negotiable  as  bills  of  exchange,  and  yet  are  assignable,  what  is  the  consequence? 
That  the  assignee  by  indorsement  must  enquire  under  what  title  the  bills  have  come 
to  the  hands  of  the  person  from  whom  he  takes  them.  Is  this  more  difficult  than  to 
enquire  into  the  title  by  which  goods  are  sold  or  assigned  ?  [362]  In  the  case  of  Hartop 
V.  Hoare  (2  Stra.  1187.  1  Wils.  8),  jewels  deposited  with  a  goldsmith  were  pawned 
by  him  at  a  banker's.  Was  there  any  imputation,  even  of  neglect,  in  a  banker  trusting 
to  the  apparent  possession  of  jewels  by  a  goldsmith?  Yet  they  were  the  property  of 
another,  and  the  banker  suffered  the  loss.  It  is  received  law,  that  a  factor  may  sell, 
but  cannot  pawn  the  goods  of  his  consignor.  Patterson  v.  Task,  2  Str.  1178.  The 
person  therefore  who  took  an  assignment  of  goods  from  a  factor  in  security,  could 
not  retain  them  against  the  claim  of  the  consignor;  a<id  yet  in  this  case  the  factor 
might  have  sold  them  and  embezzled  the  money.  It  has  been  argued,  that  it  is 
necessary  in  commerce  to  raise  money  on  goods  at  sea,  and  this  can  only  be  done  by 
assigning  the  bills  of  lading.  Is  it  then  nothing  that  an  assignee  of  a  bill  of  lading 
gains  by  the  indorsement?  He  has  all  the  right  the  indorser  could  give  him,  a  title 
to  the  possession  of  the  goods  when  they  arrive.  He  has  a  safe  security  if  he  has 
dealt  with  an  honest  man.  And  it  seems  as  if  it  could  be  of  little  utility  to  trade  to 
extend  credit  by  affording  a  facility  to  raise  money  by  unfair  dealing.  Money  will 
be  raised  on  goods  at  sea,  though  bills  of  lading  should  not  be  negotiable,  in  every 
case  where  there  is  a  fair  ground  of  credit ;  but  a  man  of  doubtful  character  will  not 
find  it  so  easy  to  raise  money  at  the  risk  of  others. 

The  conclusions  which  follow  from  this  reasoning,  if  it  be  just,  are,  Ist,  that  an 
order  to  direct  the  delivery  of  goods  indorsed  on  a  bill  of  lading,  is  not  equivalent 
nor  even  analogous  to  the  assignment  of  an  order  to  pay  money,  by  the 
indorsement  of  a  bill  of  exchange.  2dly,  that  the  negotiability  of  bills,  and 
promissory  notes,  is  founded  on  the  custom  of  merchants,  and  positive  law  ;  but  as 
there  is  no  positive  law,  neither  can  any  custom  of  merchants  apply  to  such  an 
instrument  as  a  bill  of  lading.  3dly,  That  it  is  therefore  not  negotiable  as  a  bill,  but 
assignable  ;  and  passes  such  right,  and  no  better,  as  the  person  assigning  had  in  it. 

This  last  proposition   I  confirm  by  the  consideration,  that  actual  delivery  of  the 

(a)  Snee  v.  Frescot,  1  Atk.  245.     Fearon  v.  Bowers,  post. 
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goods  does  not  of  itself  transfer  an  absolute  ownership  in  them  without  a  title  of 
property  ;  and  that  the  indorsement  of  a  bill  of  lading,  as  it  cannot  in  any  case 
transfer  more  right  than  the  actual  delivery,  cannot  in  every  case  pass  the  property  ; 
and  I  therefore  infer  that  the  mere  indorsement  can  in  no  case  convey  an  absolute 
property.  It  may  however  be  said,  that  admitting  an  indorsement  of  a  bill  of  lading 
does  [363]  not  in  all  cases  import  a  transfer  of  the  property  of  the  goods  consigned, 
yet  where  the  goods  when  delivered  wou  d  belong  to  the  indorsee  of  the  bill,  and 
the  indorsement  accompanies  a  title  of  projoerty,  it  ought  in  law  to  bind  the  consignoi', 
at  least  with  respect  to  the  interest  of  third  parties.  This  argument  has,  I  confess, 
a  very  specious  appearance.  The  whole  difficulty  of  the  case  rests  upon  it ;  and  I 
am  not  surprised  at  the  impression  it  has  made,  having  long  felt  the  force  of  it  myself. 
A  fair  trader,  it  is  said,  is  deceived  by  the  misplaced  confidence  of  the  consignor. 
The  purchaser  sees  a  title  to  the  delivery  of  the  goods  placed  in  the  hands  of  a  man 
who  offers  them  to  sale.  Goods  not  arrived  are  every  day  sold  without  any  suspicion 
of  distress,  on  speculations  of  the  fairest  nature.  The  purchaser  places  no  credit  in 
the  consignee,  but  in  the  indorsement  produced  to  him,  which  is  the  act  of  the  consignor. 
The  first  consideration  which  affects  this  argument  is,  that  it  proves  too  much,  and  is 
inconsistent  with  the  admission.  But  let  us  examine  what  the  legal  right  of  the 
vendor  is,  and  whether  with  respect  to  him  the  assignee  of  his  bill  of  lading  stands 
on  a  better  ground  than  the  consignee  from  whom  he  received  it.  I  state  it  to  be  a 
clear  proposition,  that  the  vendor  of  goods  not  paid  for,  may  retain  the  possession 
against  the  vendee  ;  not  by  aid  of  any  equity,  but  on  grounds  of  law  (a).  Our 
oldest  books  (i)  consider  the  payment  of  the  price,  (day  not  being  given,)  as  a  condition 
precedent  implied  in  the  contract  of  sale ;  and  that  the  vendee  cannot  take  the  goods, 
nor  sue  for  them  without  tender  of  the  price  (c).  If  day  had  been  given  for  payment,  \ 
and  the  vendee  could  support  an  action  of  trover  against  the  vendor,  the  price  unpaid  | 
must  be  deducted  from  the  damages,  in  the  same  manner  as  if  he  had  brought  an  | 
action  on  the  contract  for  the  non-delivery.  Snee  v.  Prescot,  1  Atk.  245.  The  sale  is  '. 
not  executed  before  delivery  :  and  in  the  simplicity  of  former  times,  a  delivery  into 
the  actual  possession  of  the  vendee  or  his  servant  was  always  supposed.  In  the 
variety  and  extent  of  dealing  which  the  increase  of  commerce  has  introduced,  the 
delivery  may  be  presumed  from  circumstances,  so  as  to  vest  a  property  in  the  vendee. 
A  destination  of  the  goods  by  the  vendor  to  the  use  of  the  vendee;  the  marking 
them,  or  making  them  up  to  be  delivered  ;  the  re-[364]-moving  them  for  the  purpose 
of  being  delivered,  may  all  entitle  the  vendee  to  act  as  owner,  to  assign,  and  to 
maintain  an  action  against  a  third  person,  into  whose  hands  they  have  come.  But 
the  title  of  the  vendor  is  never  entirely  devested,  till  the  goods  have  come  into  the 
possession  of  the  vendee.  He  has  therefore  a  complete  right,  for  just  cause,  to 
retract  the  intended  delivery,  and  to  stop  the  goods  in  transitu.  The  cases  determined 
in  our  Courts  of  Law  have  confirmed  this  doctrine,  and  the  same  law  obtains  in  other 
countries. 

In  an  action  tried  before  me  at  Guildhall,  after  the  last  Trinity  term,  it  appeared 
in  evidence,  that  one  Bowering  had  bought  a  cask  of  indigo  of  Verrulez  and  Co.  at 
Amsterdam,  which  was  sent  from  the  warehouse  of  the  seller,  and  shipped  on  board 
a  vessel  commanded  by  one  Tulloh,  by  the  appointment  of  Bowering.  The  bills  of 
lading  were  made  out,  and  signed  by  Tulloh,  to  deliver  to  Bowering  or  order,  who 
immediately  indorsed  one  of  them  to  his  correspondent  in  London,  and  sent  it  by  the 
post.     Verrulez  having  information  of  Bowering's  insolvency  before  the  ship  sailed 

(a)  [Aec.  Houhlitch  v.  Desanges,  2  Stark.  N.  P.  C.  337.  So  where  part  of  the 
purchase-money  has  been  paid  the  vendor  has  a  lien  on  the  goods  for  the  remainder. 
Freise  v.  fFray,  3  East,  102.] 

(b)  See  Hob.  41,  and  the  Year  Book  there  cited. 

(c)  [But  the  property  passes  by  the  bargain  before  payment  or  tender,  although 
no  action  can  be  maintained  before  payment  or  tender.  Noy's  Max.  88.  Hinde  v. 
JFhiiehouse,  7  East,  571.  Phillimore  v.  Barry,  1  Campb.  N.  P.  C.  513.  Unless  a 
future  day  has  been  appointed  for  the  payment.  Noy's  Max.  87.  Thorpe  v.  Thorpe, 
Rep.  temp.  Holt,  96.  6  East,  24  (m).  Crawshay  v.  Eomfray,  4  B.  &  A.  50.  Bloxam 
V.  Sanders,  4  B.  &  C.  941.  Since  the  Statute  of  Frauds,  however,  the  property  will 
not  pass  before  delivery,  unless  there  has  been  a  note  in  writing  or  earnest.  Bloxsome 
V.  miliams,  3  B.  &  C.  232.] 
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from  tho  Texel,  summoned  Tulloh  the  ship-master  before  the  Court  at  Amsterdam, 
who  ordered  him  to  sign  other  bills  of  lading  to  the  order  of  Verrulez.  Upon  the 
arrival  of  the  ship  in  London,  the  ship-master  delivered  the  goods,  according  to  the 
last  bills,  to  the  order  of  Verrulez.  This  case  as  to  the  practice  of  merchants,  deserves 
particular  attention,  for  the  Judges  of  the  Court  at  Amsterdam  are  merchants  of  the 
most  extensive  dealings,  and  they  are  assisted  by  very  eminent  lawyers.  The  cases 
in  our  law,  which  I  have  taken  some  pains  to  collect  and  examine,  are  very  clear  upon 
this  point.  Snee  v.  Prcscot,  though  in  a  Court  of  Equity,  is  professedly  determined 
on  legal  grounds  by  Lord  Hardwicke,  who  was  well  versed  in  the  principles  of  law  ; 
and  it  is  an  authority,  not  only  in  support  of  the  right  of  the  owner  unpaid,  to  retain 
against  the  consignee,  hut  against  those  claiming  under  the  consignee  by  assignment 
for  valuable  consideration,  and  without  notice.  But  the  case  of  Fearon  v.  Bowers  (a), 
tried  before  [365]  Lord  Chief  JusticejLee,  is  a  case  at  law,  and  it  is  to  the  same  effect  as 

(a)  Fearon  v.  Bowers,  Guildhall,  March  28,  1753,  cor<\m  Lee,  Ch.  J*. 

[Approved,  The  Tigress,  1863,  Bro.  &  Lush.  43.     Disapproved,  Glyn  v.  East  and  West 
India  Dock  Company,  1882,  7  App.  Cas.  613.] 

Detinue  against  the  master  or  captain  of  a  ship.  On  the  general  issue  pleaded, 
the  case  appeared  to  be,  that  one  Hall  of  Salisbury  had  written  to  Askell  and  Co. 
merchants  at  Malaga,  to  send  him  20  butts  of  olive  oil,  which  Askell  accordingly 
bought,  and  shipped  on  board  the  ship  "Tavistock"  of  which  the  defendant  was 
commander,  who  signed  three  bills  of  lading,  acknowledging  the  receipt  of  the  goods, 
to  be  delivered  to  tbe  order  of  the  shipper.  In  the  bills  was  the  usual  clause,  that 
one  being  performed,  the  other  two  should  be  void. 

The  goods  being  thus  shipped,  Askell  sent  an  invoice  thereof,  and  also  one  of  the 
bills  of  lading  to  Hall  indorsed  by  Askell,  to  deliver  the  contents  to  Hall ;  and  Askell 
at  the  same  time  sent  to  Jones  his  partner  in  England,  a  bill  of  exchange  drawn  on 
Hall  for  the  amount  of  the  price  of  the  oil;  and  also  another  of  the  bills  of  lading, 
indorsed  by  Askell  to  deliver  the  contents  to  Jones.  The  bill  of  exchange  was 
presented  to  Hall,  but  not  being  paid  by  him,  it  was  returned  protested  ;  whereupon 
Jones  on  the  1st  of  September  1752,  (a  day  or  two  after  the  ship  arrived)  applied  to 
the  defendant  to  deliver  the  oils  to  him,  and  having  produced  his  bill  of  lading,  the 
defendant  promised  to  deliver  them  accordingly.  But  the  ship  not  being  reported  to 
tbe  Custom-House,  tbe  oils  could  not  be  then  delivered ;  and  before  they  were 
delivered,  the  plaintiff,  on  the  3d  of  September,  produced  the  bill  of  lading  sent  to 
Hall,  with  an  indorsement  thereon  by  Hall  to  deliver  the  contents  to  the  plaintiff, 
and  also  the  invoice,  upon  the  credit  of  which  he  had  advanced  to  Hall  2001. — 
Notwithstanding  this,  the  defendant  afterwards  delivered  the  oils  to  Jones,  and  took 
his  receipt  for  them  on  the  back  of  the  bill  of  lading. 

For  the  plaintiff  it  was  contended,  that  the  bill  of  lading  indorsed  to  Hall,  and  by 
him  to  the  plaintiff,  had  fixed  the  property  of  the  goods  in  the  plaintiff.  That  the 
consignee  of  a  bill  of  lading  has  such  a  property  that  he  may  assign  it  over,  Evans  v. 
MartleU,  1  Lord  Kaym.  271.  There  it  is  laid  down,  if  goods  are  by  bill  of  lading 
consigned  to  A.,  A.  is  the  owner,  and  must  bring  the  action  against  the  master  of  the 
ship,  if  they  are  lost :  but  if  the  bill  be  special,  to  deliver  to  A.  for  the  use  of  B.,  B. 
ought  to  bring  the  action  ;  but  if  the  bill  be  general,  and  the  invoice  only  shews  they 
are  upon  the  account  of  B.,  A.  ought  to  bring  the  action,  for  the  property  is  in  him,  and 
B.  has  only  a  trust,  per  totam  Curiam.  Holt,  C.J.,  said  the  consignee  of  a  bill  of  lading 
has  such  a  property  that  he  may  assign  it  over,  and  Shower  said,  it  had  been  adjudged 
80  in  the  Exchequer.  It  has  been  farther  insisted,  that  the  plaintiff  had  advanced  the 
2001.  on  tbe  credit  of  the  bill  of  lading,  in  the  course  of  trade,  and  no  objection  was 
made  that  the  oils  had  not  been  paid  for;  for  that  would  prove  too  much,  namely, 
that  the  bill  of  lading  was  not  negotiable.  And  the  indorsement  was  compared  to  the 
indorsement  of  a  bill  of  exchange  which  is  good,  though  the  bill  originally  was  obtained 
by  fraud.  Merchants  were  examined  on  both  sides,  and  seemed  to  agree  that  the 
indorsement  of  a  bill  of  lading  vests  the  property ;  but  that  the  original  consignor  if 
not  paid  for  the  goods,  had  a  right  by  any  means  that  he  could  to  stop  their  coming 
to  the  bands  of  the  consignee,  till  paid  for.     One  of  the  witnesses  said,  he  had  a  like 

*  [See  Mills  v.  Ball,  2  B.  &  P.  462.] 
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Snee  v.  Prescot.  So  also  is  the  case  of  The  Assignees  of[36Q'y,BurghaU  v.  Howard  (a),  before 
Lord  Mansfield.  The  right  of  the  consignor  to  stop  the  goods,  is  here  considered  as 
a  legal  right.  It  will  make  no  difference  in  the  cise,  whether  the  right  is  considered 
as  springing  from  the  original  property  not  yet  transferred  by  delivery,  or  as  a  right 
to  retain  the  things  as  a  pledge  for  the  price  unpaid.  In  all  the  cases  cited  in  the 
course  of  the  argument,  the  right  of  the  consignor  to  stop  the  goods  is  admitted  as 
against  the  consignee.  But  it  is  contended,  that  the  right  ceases  as  against  a  person 
claiming  under  the  consignee  for  a  valuable  consideration,  and  without  notice  that  the 
price  is  unpaid.  To  support  this  position,  it  is  necessary  to  maintain  that  the  right 
of  the  consignor  is  not  a  perfect  legal  right  in  the  thing  itself,  but  that  it  is  only 
founded  upon  a  personal  exception  to  the  consignee,  which  would  preclude  his  demand 
as  contrary  to  good  faith,  and  unconscionable.  If  the  consignor  had  no  legal  title,  the 
question  between  him  and  the  bona  fide  purchaser  from  the  consignee,  would  turn  on 
very  nice  considerations  of  equity.  But  a  legal  lien,  as  well  as  a  right  of  property, 
precludes  these  considerations  ;  and  the  admitted  right  of  the  consignor  to  stop  the 
goods  in  tran.situ  as  against  the  consignee,  can  only  rest  upon  his  original  title  as 
owner,  not  devested,  or  upon  a  legal  title  to  hold  the  possession  of  the  goods,  till  the 
price  is  paid,  as  a  pledge  for  the  price.  It  has  been  asserted  in  the  course  of  the 
argument,  that  the  right  of  the' consignor  has  by  judicial  determinations  been  treated 

case  before  the  Chancellor,  who  upon  that  occasion  said,  he  thought  the  consignor  had 
a  right  to  get  the  goods  in  such  a  case  back  into  his  hands  in  any  way,  so  as  he  did 
not  steal  them. 

It  also  appeared  by  the  evidence  of  merchants  and  captains  of  ships,  that  the  usage 
was,  where  three  bills  of  lading  were  signed  by  the  captain  and  indorsed  to  different 
persons,  the  captain  had  a  right  to  deliver  the  goods  to  whichever  he  thought  proper; 
that  he  was  discharged  by  a  delivery  to  either,  with  a  receipt  on  the  bill  of  lading, 
and  was  not  obliged  to  look  into  the  invoice  or  consider  the  merits  of  the  different 
claims. 

Lee,  Ch.  J.,  in  summing  up  the  evidence,  said,  that,  to  be  sure,  nakedly  considered, 
a  bill  of  lading  transfers  the  property,  and  a  right  to  assign  that  property  by  indorse- 
ment:  that  the  invoice  strengthens  that  right  by  shewing  a  farther  intention  to 
transfer  the  property.  But  it  appeared  in  this  case,  that  Jones  had  the  other  bill  of 
lading  to  be  as  a  curb  on  Hall,  who  in  fact  had  never  paid  for  the  goods.  And  it 
appeared  by  the  evidence,  that  according  to  the  usage  of  trade,  the  captain  was  not 
concerned  to  examine  who  had  the  best  right  on  the  different  bills  of  lading.  All  he 
had  to  do  was  to  deliver  the  goods  upon  one  of  the  bills  of  lading,  which  was  done. 
The  jury  therefore  were  directed  by  the  Chief  Justice  to  find  a  verdict  for  the  defen- 
dant, which  they  accordingly  did. 

(a)  Assignees  of  Burghall,  a  Bankrupt,  v.  Hmcurd. 

At  Guildhall  sittings  after  Hil.  32  Geo.  2,  coram  Lord  Mansfield. 

One  Burghall  at  London  gave  an  order  to  Bromley  at  Liverpool  to  send  him  a 
quantity  of  cheese.  Bromley  accordingly  shipped  a  ton  of  cheese  on  board  a  ship  there, 
whereof  Howard  the  defendant  was  master,  who  signed  a  bill  of  lading  to  deliver  it  in 
good  condition  to  Burghall  in  London.  The  ship  arrived  in  the  Thames,  but  Burghall 
having  become  a  bankrupt,  the  defendant  was  ordered  on  behalf  of  Bromley  not  to 
deliver  the  goods,  and  accordingly  refused,  though  the  freight  was  tendered.  It 
appeared  by  the  plaintiff's  witnesses  that  no  particular  ship  was  mentioned,  whereby 
the  cheese  should  be  sent,  in  which  case  the  shipper  was  to  be  at  the  risk  of  the  peril 
of  the  seas.  The  action  was  on  the  case  upon  the  custom  of  the  realm  against  the 
defendant  as  a  carrier. 

Lord  Mansfield  was  of  opinion  that  the  plaintiffs  had  no  foundation  to  recover,  and 
said  he  had  known  it  several  times  ruled  in  Chancery,  that  where  the  consignee 
becomes  a  bankrupt,  and  no  part  of  the  price  had  been  paid,  that  it  was  lawful  for 
the  consignor  to  seize  the  goods  before  they  come  to  the  hands  of  the  consignee,  or 
his  assignees  ;  and  that  this  was  ruled,  not  upon  principles  of  equity  only,  but  the  laws 
of  property  *. 

The  plaintiffs  were  nonsuited. 

*  [See  6  East,  27  (n).] 
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as  a  mere  equitable  claim,  in  cases  between  him  and  the  consignee.     To  examine  the 
force  of  this  assertion  it  is  necessary  to  take  a  review  of  the  several  determinations. 

The  first  is  the  case  of  JFright  v.  Uamphell,  4  Burr.  2046  ([1  W.  Bl.  628,  S.  C.]), 
on  which  the  chief  stress  is  laid.  The  first  observation  that  oc-[367]-cars  upon  that 
case  is,  that  nothing  was  determined  by  it.  A  case  was  reserved  by  the  Judge  at 
Nisi  Prius,  on  the  argument  of  which  the  Court  thought  the  facts  imperfectly  stated, 
and  directed  a  new  trial.  Tliat  case  cannot  therefore  be  urged  as  a  decision  upon  the 
point.  But  it  is  quoted  as  containing  in  the  report  of  it,  an  opinion  of  Lord  Mansfield 
that  the  right  of  the  consignor  to  stop  the  goods  cannot  be  set  up  against  a  third 
person  claiming  under  an  indorsement  for  value  and  without  notice.  The  authority 
of  such  an  opinion,  though  no  decision  had  followed  upon  it,  would  deservedly  be  very 
great,  from  the  high  respect  due  to  the  experience  and  wisdom  of  so  great  a  Judge. 
But  I  am  not  able  to  discover  that  his  opinion  was  delivered  to  that  extent,  and  I 
assent  to  the  opinion  as  it  was  delivered,  and  very  correctly  applied  to  the  case  then 
in  queslion.  Lord  Mansficlil  is  there  speaking  of  the  consignment  of  goods  to  a  factor 
to  sell  for  the  owner;  and  he  very  truly  observes,  1st,  that  as  against  the  factor,  the 
owner  may  retain  the  goods  ;  2dly,  that  a  person  into  whose  hands  the  factor  has 
passed  the  consignment  with  notice,  is  exactly  in  the  same  situation  with  the  factor 
himself;  3dly,  that  a  bona  fide  purchaser  from  the  fal;tor  shall  have  a  right  to  the 
delivery  of  the  goods,  because  they  were  sold  bona  fide,  and  by  the  owner's  own 
authority.  If  the  owner  of  the  goods  entrust  another  to  sell  them  for  him,  and  to 
receive  the  price,  there  is  no  doubt  but  that  he  has  bound  himself  to  deliver  the  goods 
to  the  purchaser ;  and  that  would  hold  equally  if  the  goods  had  never  been  removed 
from  his  warehouse.  The  question  on  the  right  of  the  consignor  to  stop  and  retain 
the  goods,  can  never  occur  where  the  factor  has  acted  strictly  according  to  the  orders 
of  his  principal,  and  where,  consequently,  he  has  bound  him  by  his  contract.  There 
would  be  no  possible  ground  for  argument  in  the  case  now  before  the  Court,  if  the 
plaintiffs  in  the  action  could  maintain  that  Turings  and  Co.  had  sold  to  them  by  the 
intervention  of  Freeman,  and  were  therefore  bound  ex  contractu  to  deliver  the  goods. 
Lord  Mansfield's  opinion  upon  the  direct  question  of  the  right  of  the  consignor  to 
stop  the  goods  against  a  third  party,  who  has  obtained  an  indorsement  of  the  bill  of 
lading,  is  quoted  in  favour  of  the  consignor,  as  delivered  in  two  cases  at  Nisi  Prius  ; 
Savignac  v.  Cuff  (2  Term  Rep.  B.  R.  66),  in  1778,  and  Stokes  v.  La  Riviere  (1  Term  Rep. 
B.  R.  75)  in  1785.  Observations  are  made  on  these  cases,  that  they  were  governed 
by  particular  circumstances ;  and  undoubtedly  when  there  is  not  an  accurate  and 
agreed  state  of  them,  no  great  stress  can  be  laid  on  their  authority.  The  case  of 
Caldwell  V.  [368]  Ball  (1  Term  Rep.  B.  R.  205),  is  improperly  quoted  on  the  part  of 
the  plaintiffs  in  the  action,  because  the  question  there  was  on  the  priority  of  consign- 
ments, and  the  right  of  the  consignor  did  not  come  under  consideration.  The  case  of 
Hibbert  V.  Curler  {I  Term  Rep.  B.  R.  745),  was  also  cited  on  the  same  side,  tiot  as 
having  decided  any  question  upon  the  consignor's  right  to  stop  the  goods,  but  as 
establishing  a  position,  that  by  the  indorsement  of  the  bill  of  lading,  the  property  was 
so  completely  transferred  to  the  indorsee,  that  the  shipper  of  the  goods  had  no  longer 
an  insurable  interest  in  them.  The  bill  of  lading  in  that  case  had  been  indorsed  to  a 
creditor  of  the  shipper ;  and  undoubtedly  if  the  fact  had  been  as  it  was  at  first 
supposed,  that  the  cargo  had  been  accepted  in  payment  of  the  debt,  the  conclusion 
would  have  been  just ;  for  the  property  of  the  goods  and  the  lisk  would  have  completely 
passed  from  the  shipper  to  the  indorsee ;  it  would  have  amounted  to  a  sale  executed 
for  a  consideration  paid.  But  it  is  not  to  be  inferred  from  that  case,  that  an  indorse- 
ment of  a  bill  of  lading,  the  goods  remaining  at  the  risk  of  the  shipper,  transfers  the 
property  so  that  a  policy  of  insurance  upon  them  in  his  name  would  be  void.  The 
greater  part  of  the  consignments  from  the  West  Indies,  and  all  countries  where  the 
balance  of  trade  is  in  favour  of  England,  are  made  to  a  creditor  of  the  shipper ;  but 
they  are  no  discharge  of  the  debt  by  indorsement  of  the  bill  of  lading;  the  expense 
of  insurance,  freight,  duties,  are  all  charged  to  the  shipper,  and  the  net  proceeds  alone 
can  be  applied  to  the  discharge  of  his  debt.  That  case  therefore  has  no  application 
to  the  present  question.  And  from  all  the  cases  that  have  been  collected  it  does  not 
appear  that  there  has  ever  been  a  decision  against  the  legal  right  of  the  consignor  to 
stop  the  goods  in  transitu,  before  the  case  now  brought  before  this  Court.  When  a 
point  of  law  which  is  of  general  concern  in  the  daily  business  of  the  world  is  directly 
decided,  the  event  of  it  fixes  the  public  attention,  directs  the  opinion,  and  regulates 
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the  practice  of  those  who  are  interested.  But  where  no  such  decision  has  in  fact 
occurred,  it  is  impossible  to  fix  any  standard  of  opinion  upon  loose  reports  of  incidental 
arguments.  The  rule  therefore  which  the  Court  is  to  lay  down  in  this  case  will  have 
the  effect,  not  to  disturb,  but  to  settle  the  notions  of  the  commercial  part  of  this 
country  on  a  point  of  very  great  importance  as  it  regards  the  .security  and  good  faith 
of  their  transactions.  For  these  reasons  we  think  the  judgment  of  the  Court  of  King's 
Bench  ought  to  be  reversed. 

End  of  Hilary  term. 

[369]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  in 
Easter  Term,  in  the  Thirtieth  Year  of  the  Reign  of  George  III. 

Noone  agaiiist  Smith.     Monday,  April  26th,  1790. 

A  plea  of  tender  may  be  pleaded,  after  a  Judge's  order  for  time  to 
plead  has  been  obtained. 

A  rule  having  been  granted  on  the  motion  of  Watson,  Serjt.,  to  shew  cause  why 
the  defendant  should  not  plead  several  matters,  viz.  non  assumpsit  as  to  part,  tender . 
as  to  the  residue,  and  a  set-off, 

Kooke,  Serjt.  shewed  for  cause,  that  the  defendant  had  obtained  four  several 
orders  of  a  Judge,  for  time  to  plead,  between  the  9th  of  February  last  and  the  9th  of 
April ;  that  after  time  to  plead  being  given  (which  was  always  on  terms  of  pleading 
issuably,  &c.)  the  defendant  could  not  plead  a  tender  without  special  leave  to  plead 
it,  because,  strictly  speaking,  a  plea  of  tender  was  in  the  nature  of  a  plea  in  abatement, 
and  not  an  issuable  plea  ;  that  this  was  established  as  the  practice  of  the  Court  in  the 
case  of  Nottle  v.  Hervey,  Eist,  27  Geo.  3. 

Watson  for  the  rule  urged,  that  the  practice  of  the  King's  Bench  was,  to  allow  a 
plea  of  tender  after  time  to  plead  granted  :  that  the  only  ground  of  objection  was,  that 
it  was  formerly  not  considered  as  an  issuable  plea ;  but  that  in  truth  it  was  both  an 
honest  and  an  issuable  plea,  as  it  went  to  take  away  the  plaintiff's  right  of  action,  and 
bring  the  merits  fairly  before  the  Court. 

On  this  day,  Lord  Loughborough  declared  that  as  the  practice  of  the  King's 
Bench  differed  from  the  practice  of  this  Court,  and  as  a  plea  of  tender  was  a  fair  and 
just  plea,  it  would  be  right  to  alter  the  practice  of  this  Court  in  conformity  to  that  [370] 
of  the  King's  Bench,  and  to  permit  the  defendant  to  plead  a  tender  after  a  Judge's 
order  for  time  to  plead.  The  rule  was  therefore  made  absolute  ;  but  it  was  thought 
reasonable  that  the  defendant  should  pay  the  costs  of  shewing  cause,  as  the  Court 
had  laid  down  a  rule  of  practice  different  from  the  last  determination  on  the  subject. 

Gould,  J.  observed,  that  though  the  first  case  in  Barnes  (Davenhill  v.  Barritt, 
1  Barnes,  243  8vo,  337  4to),  on  this  subject  10  Geo.  2,  was  an  authority  to  shew 
that  a  plea  of  tender  could  not  be  pleaded  after  obtaining  a  Judge's  order,  yet  there 
were  two  subsequent  determinations  in  the  same  book,  one  in  25  Geo.  2  {Whaley  v. 
Harrison,  2  Barnes,  8vo  293,  360  4to)  and  the  other  in  26  &  27  Geo.  2  (c),  which  were 
agreeable  to  the  rule  which  the  Court  now  laid  down. 

The  Butchers'  Company  against  Morey.     Monday,  May  10th,  1790. 

A  power  granted  by  charter  to  a  company  exercising  a  particular  trade  in  a  certain 
place  to  make  by-laws  for  the  government  of  all  persons  exercising  that  trade  in 
that  place,  enables  it  to  make  by-laws  binding  on  persons  so  exercising  the  trade, 
who  are  not  members  of  the  company  as  well  as  those  who  are  (a). 

This  was  an  action  of  debt  for  81.  The  declaration  stated  "That  King  Geo.  2, 
by  letters  patent  bearing  date  the  10th  of  October,  in  the   23d  year  of   his  reign, 

(c)  Pitfield  v.  Morey,  2  Barnes,  296,  8vo,'362  4to.  See  1  Burr.  59.  1  Cromp. 
Prac.  155.     Impey's  Pract.  B.  R.  191.     Id.  C.  B.  262. 

(a)  [As  to  the  form  of  the  declaration  for  the  penalty,  see  The  Butcher's  Company 
v.  Bullock,  3  Bos.  &  Pul.  434.] 
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ordained  that  all  and  singular  the  Freemen  of  the  Society  of  the  Art  or  Mystery 
of  Butchers,  within  the  City  of  London,  and  every  other  person  who  then  used 
or  exercised,  or  should  thereafter  use  or  exercise  the  art  and  mystery  of  butchers 
within  the  City  of  London,  the  liberties  and  suburbs  thereof,  and  within  any  other 
place  whatsoever  within  two  miles  from  the  said  City  of  Loudon,  by  whatsoever  name 
such  society  was  called  or  known,  and  their  successors  for  ever  thereafter  might  and 
should  be,  by  virtue  of  the  said  patent,  one  body  corporate  and  politic,  by  the  name 
of  the  Master,  Wardens,  and  Commonalty  of  the  Art  or  Mystery  of  Butchers  of  the  City 
of  London,"  &c.  After  other  particulars,  the  power  of  the  company  to  make  by-laws 
was  thus  stated  :  "That  they  should  have  full  power  and  authority  to  appoint,  from 
time  to  time,  such  reasonable  ordinances,  decrees,  orders,  and  constitutions  in  writing, 
which  to  them  or  the  major  part  of  them,  &c.  should  seem  to  be  good,  wholesome, 
profitable,  honest,  and  necessary,  for  the  good  order  and  government  of  the  master, 
wardens,  &c.  and  of  all  other  persons  for  the  time  being,  exercising  or  using  the  said 
art  or  mystery  of  butchers,  or  exposing  flesh  to  sale  within  the  City  of  London,  and 
for  [371]  declaring  in  what  manner  the  said  master,  &c.  and  ail  persons  using  the  art, 
&c.  or  exposing  flesh  to  sale  within  the  said  city,  and  within  two  miles  thereof,  in 
their  offices,  servants,  and  trades  should  behave,  bear,  and  use  themselves  for  the 
public  good  and  common  benefit  of  the  said  master,  wardens,  &c.  and  in  all  cases 
•  and  things  whatsoever,  touching  or  in  what  manner  soever  concerning  the  art  or 
mystery,  &:c.  and  as  often  as  they  should  make,  constitute,  ifec.  such  institutions, 
ordinances,  orders,  and  constitutions,  should  make,  limit,  and  provide  such  pains, 
penalties,  and  punishments,  by  imprisonment  of  the  body,  or  by  fines  and  forfeiture, 
or  by  either  of  them,  against  and  upon  all  oflfenders  against  such  laws,  as  to  the  said 
master  and  wardens,  &c.  should  seem  necessary,  &c."  It  was  also  stated  that  the  said 
fines  and  forfeitures  were  to  be  recovered  and  levied  to  the  use  of  the  said  master  and 
wardens,  &c.  "which  said  letters  patent  the  said  freemen  of  the  Society  of  the  Art  or 
Mystery  of  Butchers,  and  the  said  other  persons  therein  named,  and  thereby  meant  to 
be  incorporated  afterwards,  &c.  accepted,  &c."  The  by-law  in  question  was  as 
follows,  "That  whereas  the  Lord's  Day,  commonly  called  Sunday,  was  by  Christians  to 
be  kept  holy,  it  was  ordained  that  no  person  then  using,  or  who  should  thereafter  use 
the  said  art,  &c.  and  should  inhabit  and  dwell  within  the  said  city  or  suburbs  thereof, 
or  within  two  miles  of  the  same  city,  should  keep  open  any  shop  or  offer  to  sale  any 
fresh  meat  upon  the  said  day  ;  and  that  every  such  person  who  should  offend,  contrary 
to  any  part  of  that  ordinance,  should  forfeit  and  pay  to  the  said  master,  wardens,  &c. 
for  the  first  time  20s.,  for  the  second  time  40s.,  and  for  every  time  afterwards  31. 
And  that  it  was  farther  ordained,  that  all  the  penalties,  forfeitures,  and  sums  of 
money  to  be  forfeited,  should  be  to  the  use  of  the  master,  wardens,  &c.  and  on  refusal 
should  be  recovered  by  action  of  debt,"  &c.  of  which  said  by-law  the  defendant  had 
notice.  It  was  then  averred  that  the  defendant  after  the  making  of  the  said  law,  and 
before  committing  the  several  offences  thereinafter  mentioned,  had  been  and  still  was 
a  butcher,  and  then  used  and  still  did  use  the  art,  &c.  within  the  space  of  two  miles 
from  the  said  city,  in  Mint  Street,  &c.  that  the  defendant  did  on  the  29th  of  January 
1786,  the  same  being  Sunday,  in  a  certain  shop  of  him  the  said  defendant,  &c.  sell 
divers  large  quantities  of  flesh,  to  wit,  thirty  pounds  weight  of  port,  &c.  to  divers 
persons  unknown,  contrary  to  the  form  and  effect  of  the  said  order  in  that  behalf 
made  as  aforesaid,  whereby  he  forfeited  the  sum  of  20s.  &c.  The  other  offences  were 
stated  in  a  similar  manner,  and  the  declaration  concluded  in  the  common  form. 

[372]  Plea  nil  debet.  The  cause  was  tried  at  Guildhall,  at  the  sittings  after  last 
Michaelmas  term,  and  a  verdict  found  for  the  plaintiffs.  A  rule  having  been  obtained 
for  arresting  the  judgment, 

Adair,  Le  Blanc,  and  Watson,  Serjts.,  shewed  cause.  There  is  no  ground  for 
arresting  the  judgment  in  this  case,  the  by-law  not  being  made  for  the  improper 
restraint  of  trade,  but  the  due  regulation  of  it  consonant  to  the  law  of  the  land, 
29  Car.  2,  c.  7.  Though  the  charter  would  not  have  been  good  without  acceptance, 
2  Brownl.  100,  yet  it  is  here  expressly  stated  that  the  "freemen  and  the  said  other 
persons  accepted  it."  The  majority  of  persons  exercising  the  trade  of  butchers 
having  accepted  it,  their  acceptance  must  be  taken  to  be  the  acceptance  of  all,  and  to 
bind  their  successors  as  well  as  themselves.  So  in  The  Chester  case  (The  Kiiif/  v.  Amery, 
1  Term  Eep.  B.  R.  575),  the  former  inhabitants  being  incorporated  by  charter,  they 
who  afterwards  became  inhabitants  were  considered  to  be  under  the  same  government. 
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It  is  a  clear  principle,  that  where  corporations  are  established  for  general  local  govern- 
ment, the  laws  made  by  them,  if  not  beyond  the  limits  of  their  jutisdiction,  bind  all 
persons,  as  well  those  who  are  within  those  limits  at  the  time  of  making  the  laws,  as 
those  who  become  so  in  future.  These  laws  being  once  passed,  continue  in  force  till 
they  are  repealed.  If  this  be  true  in  cases  of  general  local  government,  it  must  also 
be  true  in  those  of  particular  government ;  the  only  difference  is,  that  in  one  instance 
the  limits  of  the  government  are  more  extensive  than  in  the  other.  In  Cudden  v. 
Eastwkh  (1  Salk.  192),  it  is  laid  down,  that  "a  corporation  is  properly  an  investing 
the  people  of  the  place  with  the  local  government  thereof,  and  therefore  their  law 
shall  bind  strangers."  In  Pierce  v.  Bartntm  (Cowp.  269),  a  by-law  of  the  corporation 
of  Exeter,  to  prohibit  butchers  and  other  persons  from  slaughtering  any  beast  within 
the  walls  of  the  city,  was  holden  to  bind  the  defendant  though  not  a  member  of  the 
corporation,  upon  the  principle,  that  whoever  comes  to  reside  in  any  place  is  subject, 
for  the  time  being,  to  the  local  jurisdiction  of  that  place.  And  though  in  Franklin  v. 
Green  (a),  a  by-law  of  the  Corporation  of  Butchers,  merely  respecting  the  manner  of 
preparing  a  particular  sort  of  meat,  was  holden  not  to  bind  strangers,  yet  it  is  there 
said,  that  the  law  "  would  have  been  good  to  bind  strangers,  if  made  to  suppress 
fraud  or  any  other  general  inconvenience."  Now  there  cannot  be  a  greater  general 
inconvenience  than  the  public  profanation  of  the  Lord's  Day. 

[373]  Bond  and  Lawrence,  Serjts.,  contra.  The  Company  of  Butchers  cannot  make 
laws  to  bind  those  who  are  not  members  of  the  company.  No  corporation  can  make 
by-laws  binding  on  strangers  without  the  authority  of  Parliament.  There  can  be  no 
charter  to  establish  a  power  of  making  laws,  morfe  extensive  than  the  incorporation 
itself.  The  King  cannot  grant  such  a  charter,  and  here  the  defendant  is  not  a  member 
of  the  company.  As  to  the  case  of  The  Cm-poroMon  of  Exeter,  though  the  general 
corporation  of  a  large  town  may  have  power  to  bind  strangers  by  its  local  regulations, 
yet  it  does  not  follow  that  a  particular  corporation  within  such  a  town  has  the  same 
power.  This  distinction  will  clearly  appear  from  attending  to  the  nature  of  general 
corporations,  the  purposes  for  which  they  were  established,  and  the  large  powers 
granted  to  them  at  their  first  institution  in  every  country  of  Europe  :  Robertson's 
Hist.  Charles  V.  vol.  1,  p.  296,  301,  note.  The  same  distinction  is  taken  in  the  case 
of  The  Trinity  House  v.  Crispin  (Sir  Thomas  Jones,  145).  So  also  in  Dodwell  v.  The 
University  of  Oxford  (2  Yentr.  33),  the  Court  were  inclined  to  hold  that  a  by-law  of  the 
university  did  not  extend  to  the  inhabitants  of  the  town,  and  in  The  Mayor  of  Guildford 
V.  Clarke  (2  Ventr.  247),  it  was  holden  to  be  an  incurable  objection  to  the  declaration, 
that  it  stated  a  by-law  of  the  corporation  to  be,  "  That  if  any  inhabitant  should  be  duly 
elected  to  the  office  of  bailiff  and  refuse  to  take  it  upon  him,  he  should  forfeit  201. 
because  the  corporation  could  not  make  by-laws  to  bind  all  the  inhabitants  of  the 
town,  but  only  the  freemen  or  members  of  the  corporation."  On  the  same  principle 
likewise  are  Bro.  Abr.  tit.  Custom,  pi   32.     Ibid.  tit.  Prescription,  pi.  40. 

Adair,  in  reply,  did  not  dispute  the  position  that  no  corporation  could  make  by- 
laws to  bind  all  persons  whatever  without  the  authority  of  the  Legislature  ;  but 
argued  that  the  distinction  between  general  corporations  like  London  or  Exeter,  and 
particular  guilds  or  fraternities,  was  this,  that  a  general  corporation  could  make 
by-laws  binding  on  all  persons  within  its  local  limits  whatever  trade  they  might  carry 
on,  and  whatever  might  be  the  subject  of  such  by-laws ;  but  that  a  particular  guild  or 
fraternity  could  only  make  regulations  respecting  its  particular  trade.  The  Company 
of  Butchers  could  not  restrain  the  Company  of  Weavers  from  exercising  their  trade 
on  a  Sunday,  because  the  regulation  of  the  latter  was  not  the  object  of  the 
incorporation  of  the  former.  But  that  object  was  evidently  the  [374]  regulation 
of  all  butchers  within  the  limits  prescribed.  The  fallacy  of  the  argument  on  the  other 
side  consists  in  using  the  term  "strangers"  in  its  most  extensive  sense,  instead  of 
confining  it  to  persons  who  are  not  members  of  the  company. 

Lord  Loughborough. — I  can  see  no  good  ground  of  objection  to  this  by-law  itself, 
nor  to  the  subject-matter  of  it.  It  is  a  regulation  made  in  affirmance  of  the 
general  statute  law  of  the  kingdom,  which  prohibits  buying  and  selling  on  the 
Lord's  Day.  The  Butchers'  Company  have  affixed  a  penalty  on  persons  exercising 
the    trade  of    butchers  who  shall    sell    meat  on    that   day,  and   have  increased  the 

(a)  1  Bulstr.  11.  See  also  1  Roll.  Abr.  365,  pi.  9.  5  Co.  63  b.  Hob.  212. 
1  Lev.  15.     Hardr.  56. 
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penalty  in  proportion  to  the  first,  second  and  third  offence.  The  objection  raised 
is,  that  the  authority  by  which  these  regulations  are  made,  is  defective,  because,  it 
is  contended,  it  can  only  extend  to  those  persons  who  are  members  of  the  company. 
It  is  also  said,  that  though  large  corpor.atioiis,  and  those  which  are  established  for 
the  general  purposes  of  local  government,  have  a  light  to  bind  by  their  laws  all 
persons  within  the  limits  of  their  jurisdiction,  yet  that  a  private  particular  corpora- 
tion like  the  Butchers'  Company  can  have  no  right  to  affect  any  person  but  their  own 
members.  But  no  case  was  citeil  which  supports  this  position.  I  agree  that  strangers 
and  they  who  are  not  concerned  in  the  trade,  for  the  regulation  of  which  the  company 
w.as  established,  cannot  be  bound  by  the  laws  of  that  company  :  if  this  by-law  had 
inflicted  a  penalty  on  the  buyers  of  meat,  I  should  hold  it  to  be  clearly  bad,  because 
they  are  perfect  strangers.  It  is  an  object  of  public  policy  that  the  exercise  of  certain 
trades  should  be  under  the  regulations  of  particular  bodies  ;  charters  have  various 
effects  according  to  the  subjects  of  them.  Some  are  granted  with  exclusive  rights 
to  particular  persons,  others  contain  rules  which  only  affect  certain  members.  On 
principles  of  general  policy,  the  object  of  the  law  is,  that  by  means  of  charters  of  this 
kind,  the  power  of  carrying  on  trade,  of  making  up  goods,  of  exposing  them  to  sale, 
and  the  like,  should  belong  to  the  local  government  of  particular  districts.  For  these 
purposes,  certain  restraints  are  imposed,  since  every  regulation  is  more  or  less  a 
restraint.  Now,  if  in  the  present  instance  the  Butchers'  Company  had  no  power  to 
regulate  their  own  trade,  so  as  to  make  laws  binding  on  persons  who  exercise  that 
trade,  as  well  those  who  were  not  members  of  the  company,  as  those  who  were ;  the 
consequence  would  be,  that  the  beneficial  purpose  of  the  charter  would  be  entirely 
defeated,  and  the  only  persons  injured  by  the  restraint  would  be  the  members  them- 
selves. [375]  For  then  all  other  persons  might  carry  on  the  trade  without  control, 
while  the  members  of  the  company  would  be  excluded,  and  the  whole  business  of 
supplying  meat  on  Sundays  would  fall  into  the  hands  of  butchers  not  of  the  company. 
But  this  would  be  contrary  to  the  intent  of  the  charter.  I  think  this  case  comes 
within  the  principle  of  Tlie  Exeter  case,  and  therefore  that  the  judgment  ought  not 
to  be  arrested. 

Gould,  J. — The  only  difference  between  this  and  The  Exeter  case  is,  that  there  the 
regulations  were  confined  to  the  City  of  Exeter,  but  here  the  limits  extend  beyond  the 
boundaries  of  the  City  of  London.  But  where  a  charter  is  granted  to  a  company  in 
affirmance  of  an  Act  of  Parliament,  made  for  the  purpose  of  common  decency  and 
piety,  it  is  fit  that  the  limits  of  the  charter  should  be  as  extensive  as  the  mischief  to 
be  remedied.  If  the  charter  were  confined  to  the  city  itself,  persons  who  pay  no 
regard  to  the  law  might  easily  go  out  of  the  limits  prescribed  and  buy  meat ;  by  which 
means  the  purpose  of  the  charter  would  be  defeated.  I  therefore  think  these  are 
reasonable  limits,  and  see  no  reason  to  object  to  the  validity  of  the  by-law. 

Heath,  J. — I  am  of  the  same  opinion.  The  bj'-law  seems  to  me  to  be  a  good  one, 
and  within  the  authority  given  by  the  charter  to  the  company.  Nor  is  it  contrary  to 
the  case  in  1  Bulstr.  2,  where  it  is  said  the  by-law  had  been  good  if  made  to  suppress 
any  general  inconvenience.  And  that  case  may  well  be  reconciled  with  2  Ventr.  33, 
which  was  on  a  question,  whether  a  bylaw  of  the  University  of  Oxford  was  good, 
which  restrained  ail  persons,  townsmen  as  well  as  students,  from  walking  in  the 
streets  after  nine  o'clock  at  night :  a  prohibition  was  granted,  and  one  of  the  Judges 
observed,  that  though  it  might  be  proper  to  restrain  scholars  of  the  university  from 
being  in  the  streets  after  that  hour,  yet  there  was  no  reason  why  the  townsmen  should 
be  under  the  same  restraint.  Now  this  agrees  with  the  doctrine  in  Bulstro  le,  for  so 
far  from  suppressing  a  general  inconvenience,  it  would  be  highly  inconvenient  if  the 
inhabitants  of  a  town  were  pi-evented  from  walking  in  the  streets  after  nine  o'clock, 
whatever  may  be  the  case  in  regard  to  the  students  of  an  university. 

Wilson,  .J. — I  am  of  the  same  opinion.  I  think  it  a  good  by-law,  and  that  no 
objection  can  be  made  to  the  subject-matter  of  it.  The  same  prohibition  is  established 
all  England  over  by  Act  of  Parliament.  But  it  was  said,  that  the  charter  could  give 
no  such  power  to  the  company.  If  this  be  true,  the  King  [376]  had  no  right  to  grant 
such  a  charter,  which  expressly  gives  a  power  to  bind,  not  only  members  of  the 
company,  but  likewise  all  persons  exercising  the  trade  in  London,  and  within  two 
miles  round.  The  question  then  is,  whether  the  King  could  give  this  power ;  for  the 
object  of  its  exertion  is  admitted  to  be  a  proper  one.  Now  is  there  any  authority 
denying  the  King  to  have  the  right  1     It  is  allowed,  that  general  corporations  have 
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such  a  power  by  their  charters.  But  by  what  authority?  Who  could  give  them  that 
power  but  the  King?  Then  if  the  King  can  grant  a  power  of  this  kind  to  general 
corporations,  what  shall  prevent  him  from  granting  it  to  particular  and  private 
corporations  ? 

Rule  discharged. 

Thrale,  Cowper  and  Lawrence,  Executors  and  Trustees  of  Caleb  Lomax,  Esq. 
against  The  Bishop  of  London,  Francis  Henry  Barker,  Clerk,  and  Edward 
Barker,  Esq.     Saturday,  May  15th,  1790. 

In  quare  impedit,  the  plaintiff  having  stated  his  title  in  the  declaration,  the  defendant 
pleads  bis  own  title  in  bar,  in  deducing  which  several  incidental  points  are  also 
stated  :  the  plaintiff  in  the  replication  sets  forth  essential  matter  which,  if  true,  would 
fully  avoid  the  defendant's  title,  but  does  it  by  way  of  inducement  to  a  traverse 
of  one  of  those  incidental  points,  with  which  traverse  the  replication  concludes;  the 
defendant  in  the  rejoinder  takes  no  notice  of  the  traverse  in  the  replication,  but 
ti'averses  the  matter  of  inducement  which  precedes  it.  This  rejoinder  is  good,  and 
may  well  pass  by  the  traverse  in  the  replication,  that  traverse  being  an  immaterial 
one.  Li  pleading  a  right  in  co-parceners  to  present  to  an  advowson  by  turns,  it  is 
good  to  state  that  such  right  arose  because  they  did  not  agree  to  present.  [Which 
is  synonymous  to  saying  they  could  not  agree.] 

Quare  impedit.  The  declaration  stated  that  the  defendants  were  summoned  to 
answer  the  plaintiffs,  executors  and  devisees  in  trust  named  in  the  will  of  Caleb 
Lomax,  Esq.  deceased,  of  a  plea  that  they  permit  them  to  present  a  fit  person  to  the 
vicarage  of  St.  Stephens,  near  St.  Albans,  which  is  vacant,  &c.  That  the  said  Caleb 
Lomax  was  in  his  life-time  seised  in  fee  of  the  advowson  in  gross  of  the  said  vicarage  ; 
that  he  presented  one  Daniel  Bellamy,  his  clerk,  who  was  admitted,  instituted,  and 
inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our  late  Sovereign  Lord  King 
George  II.,  &c.,  that  the  said  Caleb  being  so  seised,  he  devised  the  said  advowson  to 
the  said  plaintiffs,  until  his  son  Caleb  Lomax  should  attain  the  age  of  25  years,  or 
should  die,  which  should  first  happen,  with  remainders  over :  that  Caleb  Lomax  the 
father  died  so  seised  without  altering  or  revoking  his  will,  his  son  being  alive  and  under 
25  years,  whereby  the  plaintiffs  became  seised  of  the  said  advowson  ;  that  being  so 
seised,  the  vicarage  aforesaid  became  vacant  by  the  death  of  the  said  Daniel  Bellamy, 
and  is  yet  vacant :  that  Caleb  Lomax  the  son  is  living,  and  under  the  age  of  [377] 
25  years,  that  is  to  say,  of  the  age  of  22  years.  By  reason  whereof  it  belonged  and 
still  belongs  to  the  plaintiffs  to  present  a  fit  person  to  the  said  vicarage.  And  the 
defendants  unjustly  hindered,  &c. 

The  bishop  pleaded  the  usual  plea,  that  he  neither  had  nor  claimed  any  thing  in 
the  said  vicarage,  but  the  admission,  institution,  and  induction,  &c  as  Ordinary,  &c. 

Francis  Henry  Barker,  clerk,  pleaded  also  as  usual,  that  he  did  not  hinder  the 
plaintiffs  from  presenting,  &c. 

The  defendant  Edward  Barker,  pleaded  first,  "That  one  John  Ellis,  Esq.  deceased, 
was  in  his  life-time  seised  of  the  said  advowson  of  the  said  vicarage  in  the  said 
declaration  mentioned,  in  gross  by  itself,  as  of  fee  and  right,  and  being  so  thereof 
seised,  he  the  said  John  Ellis  in  his  life-time,  presented  to  the  said  vicarage,  being  then 
vacant,  Thomas  Perkins  his  clerk,  who  on  that  presentation  was  admitted,  instituted, 
and  inducted  into  the  said  vicarage  in  the  time  of  peace,  in  the  time  of  His  late 
Majesty  Charles  the  Second,  late  King  of  England,  and  became  incumbent  thereof; 
and  the  said  Thomas  Perkins  so  being  such  incumbent,  and  the  said  John  Ellis  being 
so  seised  of  the  said  advowson  as  aforesaid,  he  the  said  John  Ellis  afterwards,  to  wit, 
on  the  30th  day  of  June,  in  the  year  of  our  Lord  1680,  at  the  parish  aforesaid,  made 
his  last  will  and  testament  in  writing,  executed  and  attested  so  as  to  pass  his  real 
estate,  and  thereby  devised  the  said  advowson  unto  his  then  wife  Rebecca,  to  hold 
the  same  to  the  said  Rebecca  and  her  assigns  for  her  life,  and  after  her  decease,  he 
devised  the  same  unto  his  second  son  Thomas  Ellis,  and  to  the  heirs  male  of  his  body 
lawfully  to  be  begotten,  with  divers  remainders  over  in  default  of  such  issue  in  the 
said  will  mentioned,  and  the  said  John  Elils  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  parish  aforesaid,  died  so  seised  of  the  said  advowson  as  afore- 
said, upon  whose  death  the  said  Rebecca  became  and  was  seised  of  and  in  the  said 
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advowson,  in  gross  by  itself,  as  of  freehold  and  right  for  ber  life,  the  several  remainders 
thereof  respectively  belonging  as  in  the  said  will  is  for  that  purpose  limited  and 
declared  ;  and  the  said  Rebecca  being  so  thereof  seised,  and  the  several  remainders 
belonging  as  aforesaid,  the  said  Rebecca  afterwards,  to  wit,  on  the  1st  day  of  June 
in  the  year  of  our  Lord  1G82,  at  the  parish  aforesaid  died  so  seised  of  and  in  the  said 
advowson  ;  upon  whose  death  the  said  Thomas  Ellis  became  and  was  seised  of  and  in 
the  said  advowson,  in  gross  by  itself,  to  him  and  the  [378]  heirs  male  of  his  body  law- 
fully to  be  begotten,  the  further  remainders  thereof  belonging  as  aforesaid,  by  virtue  of 
the  devise  aforesaid  :  and  the  said  Thomas  Ellis  being  so  seised  thereof,  afterwards,  to 
wit,  on  the  28th  day  of  October,  in  the  second  year  of  the  reign  of  His  late  Majesty  King 
James  the  Second,  late  King  of  England,  &c.  at  the  parish  afoiesaid,  in  the  said  county 
of  Hertford,  by  a  certain  indenture  then  and  there  made  between  the  said  Thomas 
Ellis  of  the  first  part;  John  l)od,  gent,  and  John  Reeve,  gent,  of  the  second  part; 
and  William  Musson,  citizen  and  barber-chirurgeon  of  London  of  the  third  part ;  and 
duly  inroUed  of  record  in  the  High  Court  of  Chancery,  of  His  said  late  Majesty  King 
James  the  Second,  at  Westminster,  in  the  county  of  Middlesex,  within  six  months 
after  the  making  thereof,  according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  (one  part  of  which  said  indenture  sealed  with  the  seal  of  the  said  Thomas 
Ellis,  the  said  Edward  Barker  brings  now  here  into  Court,  the  date  whereof  is  the  day 
and  year  last  aforesaid,)  the  said  Thomas  Ellis,  for  and  in  consideration  of  a  certain 
sum  of  money  to  him  in  hand  paid  by  the  said  John  Dod  and  John  Reeve,  bargained 
and  sold  the  said  advowson  to  the  said  John  Dod  and  John  Reeve,  and  their  heirs,  to 
hold  the  same  to  the  said  John  Dod  and  John  Reeve  and  their  heirs,  as  by  the  same 
indenture  more  fully  appears;  by  virtue  of  which  said  indenture,  the  said  John  Dod 
and  John  Reeve  became  and  were  seised  of  the  said  advowson  in  gross  by  itself,  as  of  fee 
and  right :  and  the  said  John  Dod  and  John  Reeve  being  so  seised  thereof,  the  said 
William  Musson  afterwards  to  wit,  on  the  octave  of  St.  Martin  in  the  term  of  St. 
Michael,  in  the  second  year  of  the  reign  of  His  said  late  Majesty  King  James  the  Second, 
in  the  Court  of  His  said  late  Majesty  of  the  Bench,  impleaded  the  said  John  Dod  and 
John  Reeve,  then  tenants  of  the  freehold  of  the  said  advowson,  in  a  plea  of  land  of 
the  said  advowson,  by  a  writ  of  our  said  lord  the  King  of  entry  sur  dissei.sin  en  le 
post,  then  returnable  in  the  same  Court,  and  duly  returned  :  and  the  said  William 
Musson  then  duly  appearing  in  the  said  Court,  the  aforesaid  John  Dod  and  John 
Reeve,  in  the  Court  of  the  said  late  King  James  the  Second,  of  the  Bench  at  West- 
minster at  the  return  of  the  said  writ,  came  and  vouched  thereof  to  warranty  the  said 
Thomas  Ellis,  who  was  then  present  in  the  same  Court,  who  in  his  proper  person 
freely  then  and  there  warranted  to  them  the  said  advowson,  and  vouched  thereof  to 
warranty  John  Wheeler,  who  was  then  and  there  likewise  present  in  the  said  Court 
in  his  proper  person,  and  freely  warranted  to  him  [379]  the  said  Thomas  Ellis  the 
said  advowson  :  and  thereupon  in  the  same  Court,  before  Sir  Henry  Beddingfield, 
Knight,  and  bis  companions  then  justices  of  the  said  late  King  James  the  Second,  of 
the  Bench  aforesaid,  in  the  same  term  of  St.  Michael,  such  proceedings  were  had,  that 
it  was  considered  by  the  same  Court  that  the  said  William  Musson  should  recover 
his  seisin  against  the  said  John  Dod  and  John  Reeve  of  the  advowson  aforesaid,  and 
that  the  said  John  Dod  and  John  Reeve  should  have  of  the  land  of  the  said  Thomas, 
to  the  value,  &c.  and  that  the  said  Thomas  should  further  have  of  the  land  of  the 
said  John  Wheeler,  to  the  value,  &c.  and  that  the  said  John  Wheeler  should  be  in 
mercy,  &c.  whereupon  the  said  William  Musson  prayed  the  writ  of  the  said  late  King 
James  the  Second,  to  be  directed  to  the  then  Sheriff  of  the  county  of  Hertford 
returnable  immediately,  to  cause  seisin  of  the  said  advowson  to  be  delivered  to  him, 
which  writ  was  granted  to  him  returnable  in  the  same  Court,  and  the  said  sheriff 
afterwards  in  the  same  term  returned,  that  he  delivered  seisin  thereof  to  the  said 
William  Musson,  as  by  the  said  writ  he  was  commanded,  as  by  the  record  of  the  said 
judgment  and  proceedings  in  the  said  Court  of  our  said  lord  the  now  King  of  the 
Bench  here  remaining,  more  fully  appears.  Which  said  recovery  in  form  aforesaid 
had,  was  had  to  the  use  of  the  said  Thomas  Ellis  and  his  heirs.  By  virtue  of  which 
said  recovery  the  said  Thomas  Ellis  became  and  was  seised  of  the  said  advowson  in 
gross  by  itself,  as  of  fee  and  right ;  and  being  so  seised  thereof,  afterwards,  to  wit,  in 
Hilary  term,  in  the  second  year  of  the  reign  of  their  late  Majesties,  William  &  Mary, 
late  King  and  Queen  of  England,  &c. ;  in  the  Court  of  their  said  late  Majesties,  before 
Henry  Pollexfen,  John  Powell,  Thomas  Rokeby  and  Peyton  Ventris,  then  their  late 
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Majesties'  Justices,  and  other  loving  subjects  of  their  said  late  Majesties'  then  present, 
a  certain  fine  was  levied  between  Henry  Killigrew,  Esq.  plaintiff,  and  the  said  Thomas 
Ellis  and  Mary  his  wife  deforceants  of  the  said  advowson,  whereof  a  plea  of  covenant 
bad  been  summoned  between  them  in  the  same  Court,  namely,  that  the  said  Thomas 
Ellis  and  Mary  his  wife  acknowledged  the  said  advowson  to  be  the  right  of  the  said 
Henry  Killigrew,  as  the  same  which  the  said  Henry  Killigrew  had  of  the  gift  of 
the  said  Thomas  Ellis  and  Mary  his  wife,  and  they  remitted  and  quit  claimed  the 
same  from  the  said  Thomas  Ellis  and  Mary  his  wife  and  their  heirs,  to  the  said 
Henry  Killigrew  and  his  heirs  ;  and  the  said  Thomas  Ellis  and  Mary  his  wife  granted 
for  themselves  and  the  heirs  of  the  said  Thomas,  that  they  would  warrant  to  [380] 
the  said  Henry  Killigrew  and  his  heirs  the  said  advowson,  against  them  the  said 
Thomas  Ellis  and  Mary  and  the  heirs  of  the  said  Thomas  for  ever ;  as  by  the  said  fine 
remaining  of  record  in  the  Court  of  our  lord  the  now  King  of  the  Bench  here,  more 
fully  appears  :  which  said  fine  so  as  aforesaid  had  and  levied,  was  had  and  levied 
to  the  use  of  the  said  Henry  Killigrew  and  his  heirs  for  ever ;  whereby  the  said 
Henry  Killigrew  became  and  was  seised  of  and  in  the  said  advowson  in  gross  by 
itself,  as  of  fee  and  right.  And  the  said  Henry  Killigrew  being  so  seised  thereof  as 
aforesaid,  the  said  vicarage  afterwards  and  in  the  life-time  of  the  said  Henry  Killigrew 
at  the  parish  aforesaid,  in  the  said  county  of  Hertford,  to  wit,  on  the  first  day  of 
May  in  the  year  of  our  Lord  1693,  became  vacant  by  the  death  of  the  said  Thomas 
Perkins,  whereby  it  then  and  there  belonged  to  the  said  Henry  Killigrew  to  present 
a  fit  person  to  the  said  vicarage  ;  but  the  said  vicarage  continued  and  remained  so 
vacant  for  the  space  of  one  year  and  the  half  of  another  year,  next  after  the  death 
of  the  said  Thomas  Perkins ;  by  reason  whereof,  and  by  force  of  the  royal  prerogative, 
the  light  of  presenting  a  fit  person  to  the  said  vicarage  for  that  turn  devolved  upon 
His  said  late  Majesty  King  William  the  Third,  then  being  King  of  England  ;  where- 
upon His  said  late  Majesty  King  William  the  Third,  afterwards  to  wit,  on  the  29th 
day  of  March  in  the  year  of  our  Lord  1695,  presented  to  the  said  vicarage  John 
Fothergill  his  clerk,  who  on  that  presentation  was  admitted,  instituted,  and  inducted 
into  the  same  in  the  time  of  His  said  late  Majesty  King  William  the  Third,  and 
became  incumbent  thereof;  and  the  said  John  Fothergill  so  being  such  incumbent, 
and  the  said  Henry  Killigrew  being  so  seised  of  the  said  advowson,  afterwards,  to  wit, 
on  the  8th  day  of  December,  in  the  year  of  our  Lord  1704,  at  the  parish  aforesaid,  in 
the  said  county  of  Hertford,  he  the  said  Henry  Killigrew  made  his  last  will  and 
testament  in  writing  executed  and  attested  so  as  to  pass  his  real  estate,  and  thereby 
devised  the  said  advowson  to  Lucy  Killigrew  his  wife  for  her  life,  and  afterwards  to 
wit,  on  the  20th  day  of  December,  in  the  year  of  our  Lord  1712,  at  the  parish  afore- 
said, in  the  said  county  of  Hertford,  died  seised  of  the  said  advowson  as  aforesaid, 
without  leaving  issue  male  of  his  body  ;  upon  whose  death  the  said  Lucy  by  virtue 
of  the  said  last  mentioned  devise,  became  and  was  seised  of  the  said  advowson,  in 
gross  by  itself  as  of  freehold  and  right  for  her  life  ;  and  the  reversion  thereof  then 
descended  and  came  to  the  three  daughters  of  the  said  Henry  Killigrew,  to  wit,  to 
Lucy  Killigrew  the  eldest  daughter,  [381]  Mary  Killigrew  the  second  daughter,  and 
Judith  Killigrew  the  youngest  daughter  of  the  said  Henry  Killigrew,  as  the  daughters 
and  co-heirs  of  the  said  Henry  Killigrew ;  whereby  the  said  Lucy,  Mary  and  Judith 
the  daughters,  then  and  there  became  and  was  seised  of  the  said  reversion  of  the  said 
advowson,  in  gross  by  itself  as  of  fee  and  right,  in  coparcenary  :  and  the  said  Lucy 
Killigrew  the  mother  being  so  seised  of  the  said  advowson  for  her  life,  and  the 
reversion  thereof  belonging  to  the  said  Lucy,  Mary  and  Judith  the  daughters  of  the 
said  Henry  Killigrew  and  their  heirs  in  form  aforesaid,  the  said  Mary  afterwards,  to 
wit,  on  the  3d  day  of  February,  in  the  year  of  our  Lord  1726,  at  the  parish  aforesaid, 
took  to  husband  Edward  Barker,  Esq.  the  late  grandfather  of  the  said  Edward  Barker 
the  now  defendant :  whereby  the  said  Edward  Barker  the  grandfather,  and  the  said 
Mary,  in  right  of  the  said  Mary,  became  and  were  seised  of  and  in  the  said  reversion 
of  the  said  Mary,  of  and  in  her  said  one  third  part  of  the  said  advowson,  in  gross  by 
itself  as  of  fee  and  right;  and  being  so  thereof  seised,  and  the  said  Lucy  Killigrew 
the  mother,  being  so  seised  of  the  whole  of  the  said  advowson,  in  gross  by  itself  as  of 
freehold  and  right  for  her  life,  the  said  vicarage  afterwards  and  in  the  lifetime  of  the 
said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first  day  of  October  in  the  year  of  our 
Lord  1728,  became  vacant  by  the  death  of  the  said  John  Fothergill ;  whereby  it  then 
and  there  belonged  to  the  said  Lucy  Killigrew  the  mother  to  present  a  fit  person  to 
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the  said  vicarage,  but  one  Caleb  Lomax,  Esq.  then  and  there  usurping  upon  the  title 
of  the  said  Lucy  Killigiew  the  mother,  presented  one  John  Romney  his  clerk  to  the 
said  vicarage  so  being  vacant,  who  on  that  presentation  was  admitted,  instituted,  and 
inducted  into  the  same,  in  the  time  of  His  late  Majesty  George  the  Second,  late  King 
of  Great  Britain,  and  became  incumbent  thereof  :  and  the  said  John  Romney  so  being 
such  incumbent,  and  the  said  Lucy  Killigrew  the  mother  so  being  seised  of  the  said 
advowson  for  her  life,  afterwards  to  wit,  on  the  lOth  day  of  September  in  the  year  of 
our  Lord  1729,  at  the  parish  aforesaid,  in  the  said  county  of  Heitford,  the  said  Lucy 
Killigrew  the  mother  died  so  seised  of  such  her  said  estate,  upon  whose  death  one 
James  Cook  who  had  then  lately  intermarried  with  the  said  Lucy  the  daughter,  the 
eldest  of  the  said  three  daughters  of  the  said  Henry  Killigrew,  became  and  was  seised 
in  right  of  the  said  Lucy,  of  and  in  one-third  part  of  the  [382]  said  advowson,  and 
the  said  Edward  Barker  the  grandfather  and  Mary  his  wife,  in  right  of  the  said  Mary, 
became  and  were  seised  of  and  in  one  other  third  part  of  the  said  advowson,  and  the 
said  Judith  Killigrew  became  and  was  seised  of  and  in  the  other  third  part  of  the  said 
advowson  ;  and  the  said  John  Romney  so  being  incumbent  as  aforesaid,  the  said 
vicarage  afterwards,  to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord  1730, 
became  vacant  by  the  resignation  of  the  said  John  Romney,  which  said  avoidance 
was  the  first  and  next  avoidance  of  the  said  vicarage  after  the  death  of  the  said  Lucy 
Killigrew  the  mother ;  and  because  the  said  James  Cook,  Edward  Barker  the  grand- 
father and  Mary  his  wife,  and  Judith  did  not  then  and  there  agree  among  themselves, 
to  present  jointly  a  fit  person  to  the  said  vicarage,  it  then  and  there  belonged  to  the 
said  James  Cook  to  present  a  fit  person  to  the  said  vicarage,  but  His  said  late 
Majesty  King  George  the  Second,  usurping  upon  the  said  James  Cook,  presented 
the  said  John  Romney  to  the  said  vicarage  so  being  vacant,  in  the  turn  of  the  said 
James  Cook,  who  on  that  presentation  was  admitted,  instituted,  and  inducted  into 
the  same,  in  the  time  of  His  said  late  Majesty  King  George  the  Second,  and  became 
incumbent  thereof ;  and  the  said  John  Romney  so  being  such  incumbent,  and  the 
said  Judith  being  so  seised  of  her  said  third  part  of  and  in  the  said  advowson  as 
aforesaid,  the  said  Judith  afterwards,  to  wit,  on  the  10th  day  of  May  in  the  year  of 
our  Lord  1731,  at  the  parish  aforesaid  in  the  said  county  of  Hertford,  made  her  last 
will  and  testament  in  writing,  executed  and  attested  so  as  to  pass  her  real  estate,  and 
thereby  devised  her  said  one-third  part  of  and  in  the  said  advowson,  (among  other 
thingsj)  unto  Sir  Philip  Butler,  Bart,  and  Thomas  Bruce,  Esq.  ;  and  their  heirs  upon 
tiust  that  they  should  dispose  of  the  rents  and  profits  thereof  during  the  life  of  the 
said  Mary  Barker,  to  such  persons  and  uses  as  she  should  notwithstanding  her 
coverture  appoint,  exclusive  of  her  then,  or  any  after  taken  husband,  and  after  her 
decease  in  trust  for  Edward  Barker  the  father  of  the  said  Edward  Barker,  the  now 
Defendant,  and  son  of  the  said  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
the  heirs  of  his  body  lawfully  to  be  begotten  with  divers  remainders  over  in  default 
of  issue  of  the  said  Edward  Barker  the  father  in  the  said  will  mentioned,  and  after- 
wards, to  wit,  on  the  18th  day  of  June  in  the  year  of  our  Lord  1731,  at  the  parish 
aforesaid,  in  the  said  county  of  Hertford,  the  said  Judith  died  so  seised  of  and  in  her 
said  [383]  third  part  of  the  said  advowson,  without  revoking  or  altering  her  said  will ; 
upon  whose  death  the  said  Sir  Philip  Butler  and  Thomas  Bruce,  by  virtue  of  the  said 
devise,  became  seised  of  the  said  Judith's  third  part  of  the  said  advowson,  during  the  life 
of  the  said  Mary  Barker,  on  the  trusts  aforesaid,  the  said  immediate  remainder  thereof, 
and  the  several  other  remainders  thereof  respectively  belonging,  as  in  the  said  will  of 
the  said  Judith  is  for  that  purpose  limited  and  appointed  :  and  the  said  Sir  Philip  and 
Thomas  Bruce,  being  so  seised  thereof  as  aforesaid,  the  said  Mary  afterwards,  to  wit, 
on  the  1st  day  of  May,  in  the  year  of  our  Lord  1734,  at  the  parish  aforesaid,  in  the 
said  county  of  Hertford,  died,  leaving  issue  by  her  said  husband,  the  said  Edward 
Barker  the  father,  who  was  her  only  son,  and  on  her  death  her  said  husband  and  the 
said  Edward  Barker  the  grandfather  held  himself  in  of  the  third  part  of  the  said 
advowson,  (the  reversion  whereof  originally  descended  to  the  said  Mary  from  her 
said  father  Henry  Killigrew,)  and  became  seised  thereof  for  his  life,  as  tenant  by  the 
law  of  England,  and  the  reversion  thereof  then  and  there  descended  and  came  to  the 
said  Edward  Barker  the  father,  as  son  and  heir  of  the  said  Mary  :  and  the  said 
Edward  Barker  the  father  then  and  there  also  became  by  force  of  the  said  will  of  the 
said  Judith,  seised  of  the  one  third  part  of  the  said  advowson,  which  was  the  said 
Judith's,  in  gross,  by  itself,  to  him  and  the  heirs  of  his  body ;  and  afterwards,  to  wit, 
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on  the  1st  day  of  November  in  the  year  of  our  Lord  1747,  the  said  vicarage  became 
vacant  by  the  death  of  the  said  John  Romiiey,  which  said  avoidance  was  the  second 
avoidance  of  the  said  vicarage,  after  the  death  of  the  said  Lucy  Killigrew  the  mother; 
and  the  said  Edward  Barker  the  grandfather  afterwards,  and  during  the  vacancy  of 
the  said  vicarage,  to  wit,  on  the  28th  day  of  November,  in  the  year  last  aforesaid,  at 
the  parish  aforesaid,  in  the  said  county  of  Hertfoid,  died  so  seised  of  the  said  third 
part  of  the  said  advowson,  (the  reversion  whereof  expectant  as  afoiesaid,  descended 
from  the  said  Henry  Killigrew  to  the  said  Mary  as  aforesaid,)  having  first  duly  made 
his  last  will  and  testament  in  writing,  and  appointed  Edward  Radcliffe,  Arthur  Radcliffe, 
and  James  Whitechurch  the  Younger,  executors  thereof;  upon  whose  death  the  said 
Edward  Barker  the  father  became  seised  of  the  same  one  third  part  of  the  said 
advowson  ;  and  being  so  seised  thereof,  and  being  so  also  seised  in  form  aforesaid  of 
the  said  other  third  part  of  the  said  advowson,  which  was  the  said  Judith's,  and  the 
said  vicarage  being  so  vacant,  it  then  [384]  and  there  belonged  to  the  said  executors 
of  the  said  Edward  Barker  the  grandfather,  to  present  to  the  said  vicarage,  but  one 
Caleb  Lomax  usurping  on  the  said  executors,  presented  the  said  Daniel  Bellamy,  in 
the  said  declaration  of  the  said  William  Thrale,  John  Cowper,  and  William  Lawrence 
mentioned,  his  clerk  to  the  said  vicarage  so  being  vacant  as  aforesaid  ;  who  on  that 
presentation  was  admitted,  instituted,  and  inducted  into  the  same,  in  the  time  of  His 
said  late  Majesty  King  George  the  Second,  and  became  incumbent  thereof,  in  manner 
and  form  as  the  said  William  Thrale,  John  Cowper  and  William  Lawrence  have  in 
their  said  declaration  above  alleged  ;  and  the  said  Daniel  so  being  such  incumbent, 
afterwards,  to  wit,  on  the  19th  day  of  April  in  the  year  of  our  Lord  1751,  at  the 
parish  aforesaid,  in  the  said  county  of  Hertford,  by  a  certain  indenture  then  and  there 
made  between  the  said  Edward  Barker,  the  father,  of  the  one  part,  and  one  Joseph 
Pickering,  gent,  of  the  other  part,  (one  part  of  which  said  last  mentioned  indenture, 
sealed  with  the  seal  of  the  said  Edward  Barker  the  father,  the  said  Edward  Barker 
the  now  defendant  brings  here  into  Court,  the  date  whereof  is  the  day  and  year  last 
aforesaid),  the  said  Edward  Barker,  the  father,  for  the  consideration  of  a  certain  sum 
of  money  therein  mentioned  to  be  paid  to  him  by  the  said  Joseph  Pickering,  did 
bargain  and  sell  to  the  said  Joseph  Pickering  the  two  third  parts  of  the  said  advow- 
son, which  were  of  the  said  Mary  and  Judith,  to  have  and  to  hold  the  same  unto  the 
said  Joseph  Pickering,  from  the  day  of  the  date  of  that  indenture,  for  one  year  from 
thence  next  ensuing,  as  by  the  same  indenture  more  fully  appears  ;  by  virtue  whei-eof 
the  said  Joseph  Pickering  became  possessed  of  those  two  third  parts  of  the  said 
advowson  for  that  term,  and  being  so  possessed  thereof,  and  the  reversion  thereof 
belonging  to  the  said  Edward  Barker  the  father,  afterwards,  to  wit,  on  the  20th  day 
of  the  same  month  of  April,  in  the  year  of  our  Lord  1751,  at  the  parish  aforesaid,  in 
the  said  county  of  Hertford,  by  a  certain  indenture  then  and  there  made  between  the 
said  Edward  Barker  the  father,  of  the  first  part  ;  the  said  Joseph  Pickering  of  the 
second  part;  and  one  Joseph  Warner  of  the  third  part  ;  (one  part  of  which  said  last 
mentioned  indenture  sealed  with  the  seal  of  the  said  Edward  Barker,  the  father,  the 
said  Edward  Barker  the  now  defendant  brings  here  into  Court,  the  date  whereof  is 
the  day  and  year  last  aforesaid)  the  said  Edward  Barker  the  father  granted  to  the 
said  Joseph  Pickering  and  his  heirs,  the  same  two  third  [385]  parts  of  the  said 
advowson.  To  have  and  to  hold  the  same  unto  the  said  Joseph  Pickering  and  his 
heirs,  as  by  the  said  last  mentioned  indenture  more  fully  appears  ;  by  virtue  of  which 
said  last  mentioned  indenture  the  said  Joseph  Pickering  became  and  was  seised  of 
those  two  third  parts  of  the  said  advowson  in  gross,  as  of  fee  and  right ;  and  the 
said  Joseph  Picketing  being  so  seised  thereof  the  said  Joseph  Warner,  afterwards,  to 
wit,  in  fifteen  days  of  Easter,  in  Easter  term  in  the  24th  year  of  the  reign  of  His  said 
late  Majesty  King  George  the  Second,  in  the  Court  of  His  said  late  Majesty  of  the 
Bench,  impleaded  the  said  Joseph  Pickering,  in  a  plea  of  land,  of  those  two  third 
parts  of  the  said  advowson  by  a  certain  other  writ  of  His  said  late  Majesty  King 
George  the  Second,  of  entry  sur  disseisin  en  le  post,  then  returnable  in  the  same 
Court,  and  duly  returned  ;  and  the  said  Joseph  Warner  then  duly  appearing  in  the 
said  Court,  the  said  Joseph  Pickering  in  the  Court  of  His  said  late  Majesty  King 
George  the  Second  of  the  Bench  at  Westminster,  at  the  return  of  the  said  writ,  came 
and  vouched  iheieof  to  warranty  the  said  Edward  Barker  the  father,  who  was  then 
present  in  the  same  Court,  in  his  proper  person,  and  freely  then  and  there  warranted 
to  the  said  Joseph  Pickering  the  said  two  third  parts  of  the  said  advowson,  and 
C.  P.  IV.— 8 
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vouched  thereof  to  warranty  Edmund  Wilson,  who  was  then  and  there  likewise  present 
in  the  same  Court,  in  his  proper  person,  and  freely  warranted  to  the  said  Edward 
Barker  the  father  the  said  two  third  parts  of  the  said  advowson,  and  thereupon  in 
the  same  Court  before  Sir  John  Willes,  Knight,  and  his  companions,  then  Justices  of 
His  said  late  Majesty  King  George  the  Second  of  the  Bench  aforesaid,  in  the  same 
Easter  term,  such  proceedings  were  had  upon  the  said  last  mentioned  writ,  that  it 
was  considered  by  the  same  Court  that  the  said  John  Warner  should  recover  his 
seisin  against  the  said  Joseph  Pickering  of  the  same  two  third  parts  of  the  said  advow- 
son, and  that  the  said  Joseph  Pickering  should  have  of  the  land  of  the  said  Edward 
Barker  the  father,  to  the  value,  &c.  :  and  that  the  said  Edward  Barker  the  father, 
should  have  of  the  land  of  the  said  Edmund  Wilson,  to  the  value,  &c.,  and  that  the 
said  Edmund  Wilson  should  be  in  mercy,  &c.  Whereupon  the  said  Joseph  Warner 
prayed  the  wiit  of  His  said  late  Majesty  King  George  the  Second,  to  be  directed  to 
the  then  sheriff  of  the  said  county  of  Hertford,  returnable  immediately,  to  cause  full 
seisin  of  the  same  two  third  parts  of  the  said  advowson  to  be  delivered  to  him  ;  which 
writ  was  granted  to  him  returnable  in  the  same  [386]  Court ;  and  the  said  sheriff 
afterwards  in  the  same  term  returned  that  he  delivered  seisin  thereof  to  the  said  Joseph 
Warner,  as  by  the  said  last  mentioned  writ  he  was  commanded  ;  as  by  the  record 
of  the  said  judgment  and  proceedings  in  the  said  Court  of  our  said  lord  the  now  King 
of  the  Bench  here  remaining,  it  more  fully  appears  :  w'hich  said  recovery  in  form 
aforesaid  had,  was  had  to  the  use  of  the  said  Edward  Barker  the  father  and  his  heirs ; 
by  virtue  of  which  said  recover}'  the  said  Edward  Barker  the  father  became  and  was 
seised  of  the  same  two  third  parts  of  the  said  advowson,  in  gross,  by  itself,  as  of  fee 
and  right :  and  being  so  seised  thereof,  the  said  Edward  Barker  the  father  after- 
wards, to  wit,  on  the  1st  day  of  October,  in  the  year  of  our  Loid  1751,  at  the  parish 
aforesaid,  in  the  said  county  of  Hertford,  by  a  certain  other  indenture  then  and  there 
made  between  the  said  Edward  Barker  the  father  of  the  one  part,  and  Windmills 
Crompton,  Esq.  and  James  Whitechurch,  Esq.  &c.  of  the  other  part,  (one  part  of  which 
said  last  mentioned  indenture,  sealed  with  the  seal  of  the  said  Edward  Barker  the 
father,  the  said  Edward  Barker  the  now  defendant  brings  here  into  Court,  the  date 
whereof  is  the  day  and  year  last  aforesaid)  for  and  in  consideration  of  a  certain  sum 
of  money  therein  mentioned  to  be  paid  to  him  by  the  said  Windmills  and  James 
Whitechurch,  bargained  and  sold  the  same  two  third  parts  of  the  said  advowson  to 
the  said  Wiudraills  and  James  Whitechurch  to  have  and  to  hold  the  same  unto  the 
said  Windmills,  and  the  said  James  Whitechurch,  from  the  day  next  before  the  day 
of  the  date  of  the  said  last  mentioned  indenture,  for  one  year  from  thence  next  ensuing, 
as  by  the  said  indenture  more  fully  appears  ;  by  virtue  whereof  the  said  Windmills 
and  James  Whitechurch  became  possessed  of  those  two  third  parts  of  the  said  advow- 
son for  that  term  ;  and  being  so  possessed  thereof,  and  the  further  reversion  thereof 
belonging  to  the  said  Edward  Barker  the  father  the  said  Edward  Barker  the  father 
afterwards,  to  wit,  on  the  2d  day  of  October,  in  the  said  year  of  our  Lord  1751,  at  the 
parish  aforesaid  in  the  said  county  of  Hertford,  by  a  certain  other  indenture  then  and 
there  made  between  the  said  Edward  Barker  the  father  and  Anne  his  wife  of  the 
first  part,  the  said  James  Cook  of  the  second  part ;  and  the  said  Windmills  and  James 
Whitechurch  of  the  third  part ;  (one  part  of  which  said  last  mentioned  indenture 
sealed  with  the  seal  of  the  said  Edward  Barker  the  father,  the  said  Edward  Barker 
the  now  defendant  brings  here  into  Court,  the  date  whereof  is  the  day  and  year  last 
aforesaid)  for  the  consideration  therein  mentioned,  granted  to  [387]  the  said  Wind- 
mills and  James  AVhitechurch,  the  same  two-third  parts  of  the  said  advowson,  to 
have  and  to  hold  the  same  unto  the  saiil  Windmills  and  James  Whitechurch  and  their 
heirs,  to  the  use  of  the  said  Edward  Barker  the  father  for  the  term  of  his  life,  and 
from  and  after  the  determination  of  that  estate,  to  the  use  of  the  said  Windmills  and 
James  Whitechurch  and  their  heirs  during  the  life  of  the  said  Edward  Barker  the 
father,  to  support  the  contingent  remainders  thereinafter  limited,  and  to  preserve  the 
same  from  being  defeated  and  destroyed,  and  from  and  after  the  death  of  the  said 
Edward  Barker  the  father,  to  the  use  of  the  said  Anne  Barker  for  her  life,  and  from 
and  after  the  death  of  the  said  Anne  Barker,  to  the  use  of  all  and  every  the  children 
of  the  said  Edward  Barker  the  father  and  the  said  Anne,  or  any  one  or  more  of  such 
children,  in  such  parts,  shares  and  proportions,  and  for  such  estate  and  estates,  and 
subject  to  such  provisoes,  conditions  and  limitations,  and  in  such  manner  and  form 
as  the  said  Edward  Barker  the  father,  by  any   writing  or  writings  under  his  hand 
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and  seal  duly  executed  in  the  presence  of  two  witnesses,  or  by  his  last  will  and 
testament  in  writing  duly  executed  and  attested,  should  direct  and  appoint,  and  for 
default  of  such  direction  and  appointment,  to  certain  uses  in  the  said  last-mentioned 
indenture  mentioned,  as  by  the  same  indenture  more  fully  appears  :  by  virtue  of  which 
said  last-mentioned  indenture,  the  said  Edward  Barker  the  father  became  seised  of  the 
same  two-third  parts  of  the  said  advowson  in  gross  by  itself  as  of  freehold  and  right 
for  his  life,  the  several  remainders  and  reversions  thereof  respectively  belonging  as  in 
the  said  last-mentioned  indenture  is  for  that  purpose  limited  and  declared  :  and  the 
said  Edward  Barker  the  father  being  so  seised  thereof,  and  the  several  remainders 
and  reversion  thereof  respectively  belonging  as  aforesaid,  the  said  Edward  Barker 
the  father  afterwards,  to  wit,  on  the  20th  day  of  June,  in  the  year  of  our  Lord  1759, 
at  the  parish  aforesaid,  in  the  county  of  Hertford,  by  a  certain  indenture  then  and 
there  made  between  the  said  Edward  Barker  the  father,  under  the  hand  and  seal  of  the 
said  Edward  Barker  the  father,  and  duly  executed  by  the  said  Edward  Barker  the 
father,  in  the  presence  of  two  witnesses,  of  the  one  part,  and  one  Henry  Barker,  Esq. 
of  the  other  part  (one  part  of  which  said  last  mentioned  indenture  sealed  with  the  seal 
of  the  said  Edward  Barker  the  father,  the  said  Edward  Barker  the  now  defendant 
biings  here  into  Court,  the  day  whereof  is  the  day  and  year  last  aforesaid),  [388]  for 
the  considerations  therein  mentioned,  did  direct  and  appoint  the  same  two-tbird  parts 
of  the  said  advowson  from  and  after  the  several  deceases  of  the  said  Edward  Barker 
the  father,  and  Anne  his  wife,  unto  the  said  Edward  Barker  the  now  defendant,  and 
his  heirs,  to  hold  the  same  from  and  immediately  after  the  death  of  the  said  Edward 
Barker  the  father  and  the  said  Anne,  and  the  survivor  of  them,  unto  the  said  Edward 
Barker  the  now  defendant  and  his  heirs,  as  by  the  same  indenture  more  fully  appears ; 
by  virtue  of  which  said  last-mentioned  indenture,  the  said  Edward  Barker,  the  now 
defendant  became  seised  of  the  reversion  of  the  same  two-third  parts  of  the  said 
advowson,  in  gross  by  itself,  as  of  fee  and  right;  and  the  said  Edward  Barker  the 
now  defendant  being  so  seised  thereof,  the  said  Edward  Barker  the  father  afterwards, 
to  wit,  on  the  1st  day  of  January,  in  the  year  of  our  Lord  1761,  at  the  parish  afore- 
said, in  the  said  county  of  Hertford,  died  so  seised  of  the  same  two-third  parts  of  the 
said  advowson,  upon  whose  death  the  said  Anne  Barker  became  seised  of  the  same 
two-third  parts  of  the  said  advowson,  in  gross  by  itself,  as  of  freehold  and  right  for 
her  life  ;  and  the  said  Anne  Barker  being  so  seised  thereof,  and  the  said  Edward 
Barker  the  now  defendant  being  so  seised  of  the  reversion  thereof  as  aforesaid,  after- 
wards to  wit,  on  the  27th  day  of  January,  in  the  year  of  our  Lord  1779,  by  a  cer- 
tain indenture  then  and  there  made  between  the  said  Anne  of  the  one  part,  and 
the  Rev.  John  Lockman,  D.D.  of  the  other  part  (one  part  of  which  said  last-mentioned 
indenture,  sealed  with  the  seal  of  the  said  Anne  Barker,  the  said  Edward  Barker  the 
now  defendant,  brings  here  into  Court,  the  date  whereof  is  the  day  and  year  last 
aforesaid),  the  said  Anne  Barker  for  a  certain  sum  of  money  therein  mentioned  to  be 
paid  to  her  by  the  said  John  Lockman,  did  grant,  bargain  and  sell  the  same  two-third 
parts  of  the  said  advowson  unto  the  said  John  Lockman,  to  have  and  to  hold  the  same 
unto  the  said  John  Lockman,  from  the  day  next  before  the  day  of  the  date  of  that 
indenture,  for  one  year  from  thence  next  ensuing,  as  by  the  same  indenture  more  fully 
appears  ;  by  virtue  whereof  the  said  John  Lockman  became  possessed  of  the  said 
two-third  parts  of  the  said  advowson  for  that  term  ;  and  the  said  John  Lockman 
being  so  possessed  thereof,  the  said  Anne  afterwards,  to  wit,  on  the  28th  day  of 
January,  in  the  year  of  our  Lord  1779,  at  the  parish  aforesaid  in  the  county  of 
Hertford,  by  a  certain  other  indenture  then  and  there  made  [389]  between  the  said 
Anne  of  the  first  part,  the  said  Edward  Barker,  the  now  defendant,  of  the  second  part, 
and  the  said  John  Lockman  of  the  third  part  (one  part  of  which  said  last-mentioned 
indenture  sealed  with  the  seal  of  the  said  Anne  Barker,  the  said  Edward  Barker  the 
now  defendant,  brings  here  into  Court  the  date  whereof  is  the  day  and  year  last  afore- 
said), for  the  considerations  therein  mentioned,  granted  the  same  two-third  parts  of 
the  said  advowson  to  the  said  John  Lockman  and  his  heirs,  to  have  and  to  hold  the 
same  unto  the  said  John  Lockman  and  bis  heirs,  in  trust  for  the  said  Edward  Barker 
the  now  defendant,  and  his  heirs,  as  by  that  indenture  more  fully  appears ;  by  virtue 
whereof  the  said  Edward  Barker,  the  now  defendant  became  and  was  seised  of  and  in 
the  said  two-third  parts  of  the  said  advowson,  iu  gross  by  itself,  as  of  fee  and  right: 
and  the  said  Edward  Barker  the  now  defendant  being  so  seised  thereof,  the  said 
vicarage  became  vacant  by  the  death  of  the  said  Daniel  Bellamy,  as  the  said  William 
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Thiale,  Joliii  Cowpei'  ami  William  Ijawreiice,  bave  in  their  said  declaration  above 
alleged,  which  said  avoidance  is  the  third  avoidance  of  the  said  vicarage  after  the 
death  of  the  said  Lucy  Killigrew  the  mother,  whereupon  it  then  and  there  belonged, 
and  still  belongs  to  the  said  Edward  Barker  the  now  defendant  to  present  a  fit  person 
to  the  said  vicarage;  and  this  the  said  Edward  Barker  the  now  defendant  is  ready  to 
verify,  wherefore  he  pr'ays  judgment  if  the  said  William  Thralo,  John  Cowpor  and 
William  Lawrence,  ought  to  have  oi'  maintain  their  said  action  agairrst  him,  together 
with  his  damages,  accordiirg  to  the  form  of  the  statutes  in  that  case  made  and  provided, 
and  a  writ  to  the  bishop,  &c." 

The  second  plea  of  Edward  Barker  the  defendant  was  the  same  as  the  first,  till  it 
came  to  the  devise  of  Henry  Killigrew,  which  was  thus  stated  :  "  Arrd  thereby  devised 
the  said  advowson  to  Lucy  Killigrew  his  then  wife  for  her  life,  and  from  and  after 
her  decease,  he  devised  the  same  to  the  heir  male  of  him  the  said  Herrry  Killigrew, 
uporr  the  body  of  the  said  Lucy  Killigrew  begotten  or  to  be  begotten,  arrd  to  his  heirs 
and  assigns,  and  for  want  of  such  issue,  to  all  and  everj'  the  daughter  arrd  daughters 
of  the  said  Herrry  Killigrew,  riporr  the  body  of  the  said  Lucy  begotterr  or  to  be  begotterr, 
and  to  her  or  their'  heir  or  heirs  arrd  assigns  for  ever,  as  tenants  in  coramorr,  if  more 
than  one,  arrd  not  as  joint  tenarrts ;  aird  afterwards,  to  wit,  on  the  ■27th  day  of 
December,  in  the  year  of  our  Lord  1712,  at  the  parish  aforesaid,  in  the  said  courrty  of 
Hertford,  died  so  seised  of  and  in  the  said  advowsorr,  without  leaving  issue  male  of  his 
body,  arrd  leaving  [390]  the  said  Lucy  Killigrew,  and  three  daughters  of  him  the  said 
Herrr-y  Killigrew,  begotten  on  the  body  of  the  same  Lucy,  to  wit,  Lucy  Killigrew, 
Mary  arrd  .ludith  him  survivirrg,  uporr  whose  death  the  said  Lucy  Kdligrew  the  mother-, 
by  virtue  of  the  said  last-merrtiorred  devise,  became  arrd  was  seised  of  the  said  advowson, 
in  gross  by  itself,  as  of  freehold  arrd  right,  for  the  term  of  her  life,  the  remainder- 
thereof  belorrging  to  the  said  Lucy  Killigrew  the  daughter-,  Mary  and  Judith  ;  and 
the  said  Lucy  Killigrew  the  mother,  beirrg  so  seised  of  the  said  advowsorr,  for  the 
term  of  her  life  as  aforesaid,  arrd  the  remairrder  thereof  belorrgirrg  to  the  said  Lucy, 
Mary  and  Judith  the  daughters  arrd  their  heirs,  in  form  aforesaid,  and  the  said  John 
Fothergill  so  being  incumberrt  of  the  said  vicarage  afterwards,  to  wit,  on  the  28th 
day  of  August,  in  the  year  of  our  Lord  171G,  at  the  pirish  aforesaid,  irr  the  said  courrty 
of  Hertford,  by  a  certain  irrdenlure  of  live  parts,  therr  and  ther-e  made  betweerr  orre 
James  Cook,  Esq.  of  the  fir-st  part,  the  said  Lucy  Killigrew  the  mother  of  the  socorrd 
part,  the  said  Lucy  Killigrew  the  daughter  of  the  third  part,  Martirr  Killigrew,  Esij. 
and  Samuel  Diggle,  gerrt.  of  the  fourth  part,  and  William  Grirastorr,  Esrj.  and  James 
Jenniirgs,  Esq.  of  the  fifth  part  (orre  part  of  which  said  last-merrtioned  indenture, 
sealed  with  the  several  seals  of  the  said  Lucy  the  mother,  arrd  Lucy  the  daughter,  the 
said  Edward  Barker  the  now  deferrdarrt  brirrgs  here  into  court,  the  date  whereof  is 
the  day  arrd  year  last  aforesaid,)  they  the  said  Lucy  Killigrew  the  mother  and  Lucy 
Killigr-ew  the  <laughter,  for  and  irr  corrsideration  of  a  marriage  irrterrded  therr  shortly 
to  be  had  arrd  solerairized  betweerr  the  said  James  Cook  and  the  said  Lucy  Krlligrew 
the  daughter,  arrd  for  and  in  corrsideratiorr  of  a  certairr  srrm  of  raorrey  by  the  said 
William  Grimston  arrd  James  Jennirrgs,  to  the  said  Lucy  Killigrew  the  mother  arrd 
Lucy  Killigrew  the  daughter  irr  harrd  paid,  did,  and  each  of  them  did  grarrt  the  orre- 
third  part  of  the  said  advowson  (the  remairrder  whereof  expectarrt  orr  the  said  life 
estate  of  the  said  Lucy  Killigrew  the  mother  belorrged  to  the  said  Lucy  Killigrew  the 
daughter  as  aforesaid,  unto  the  said  William  Grimston  and  James  Jerrnirrgs,  arrd  their 
heirs,  to  hold  the  same  unto  the  said  William  Grimstoir  arrd  James  Jem. iiigs,  arrd  their 
heirs,  to  the  several  uses  her-eafter  mentiorred,  that  is  to  say,  to  the  u.-,e  of  the  said 
Lucy  Killigr-ew  the  mother  for  life,  and  from  arrd  after  her  decease,  to  the  use  of  the 
said  James  Cook  for  life  without  impeachraerrt  of  waste,  and  fr-om  arrd  after  the  decease 
of  the  sai<l  James  Cook,  to  the  use  of  the  said  Lucy  Killigrew  the  daughter,  for  her 
life,  and  immediately  [391]  from  arrd  after  the  determirratiorr  of  the  said  estates,  to 
the  use  of  the  said  William  Grimston  and  James  Jenrririgs  arrd  their  heirs,  for  arrd 
during  the  lives  of  the  said  James  Cook  arrd  Lucy  Killigrew  the  ilaughter-,  and  the 
lorrger  liver  of  them,  to  support  the  contingerrt  remainders  thereirr  after  limited,  and 
to  preserve  the  same  from  being  defeated  arrd  destroyed  ;  and  from  arrd  after  the 
decease  of  the  survivor  of  them,  the  said  James  Cook  and  Lucy  Killigrew  the  daughter, 
to  the  use  arrd  behoof  of  the  sorrs  arrd  daughler.s  of  the  said  James  Cook  on  the  body 
of  the  said  Lucy  Killigrew  the  daughter  lawfully  to  be  begotterr,  irr  such  successiorr 
and  for  such  estates  as  in  the  said  indenture  is  for  that  purpose  limited ;  and  for 
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default  of  such  issue  to  the  use  and  behoof  of  the  said  James  Cook  and  his  heirs,  as 
by  the  said  last  mentioned  indenture  more  fully  appears :  and  the  said  Edward  Barker 
the  now  defendant  further  saith,  that  the  said  intended  marriage  between  the  said 
James  Cook  and  the  said  Lucy  the  daughter,  afterwards  to  wit,  on  the  29th  day  of 
August  in  the  year  of  our  Lord  1716  at  the  parish  aforesaid,  in  the  said  county  of 
Hertford,  took  effect,  and  that  by  virtue  of  the  said  indenture  the  said  Lucy  Killigrew 
the  mother  became  seised  in  gross  by  itself  as  of  freehold  and  right  for  the  term  of 
her  life,  of  and  in  the  same  one  third  part  of  the  said  advowson,  the  several  remainders 
and  reversion  thereof  respectively  belonging  as  in  the  said  last  mentioned  indenture 
is  for  that  purpose  limited  and  declared  ;  and  being  so  thereof  seised,  and  the  several 
remainders  and  reversion  thereof  respectively  belonging  as  aforesaid,  and  the  said 
Lucy  Killigrew  the  mother  being  also  so  seised  of  the  said  other  two  third  parts  of 
the  said  advowson  as  aforesaid,  and  the  said  Mary  and  Judith  being  so  respectively 
seised  of  and  in  their  said  respective  remainders  of  their  said  respective  third  parts 
of  the  said  advowson  as  aforesaid,  the  said  Mary  afterwards,  to  wit,  on  the 
3d  day  of  February  in  the  year  of  our  Lord  1726,  at  the  parish  aforesaid  in  the 
said  county  of  Hereford,  took  to  husband  the  said  Edward  Barker  the  grand- 
father, whereby  the  said  Edward  Barker  the  grandfather  and  Mary  bis  wife,  in  right 
of  the  said  Mary,  became  and  were  seised  in  gross  by  itself  as  of  fee  and  right,  of  and 
in  the  said  remainder  of  the  said  Mary,  of  and  in  the  said  one  third  part  which  was 
the  Slid  Mary's;  and  being  so  seised  thereof,  and  the  said  Lucy  the  mother  being  so 
seised  of  the  whole  of  the  said  advowson  as  aforesaid,  the  said  vicarage  afterwards 
and  in  the  life-time  of  the  said  Lucy  the  mother,  to  wit,  on  the  first  day  of  October  in 
the  year  of  our  Lord  1728,  at  the  [392]  parish  aforesaid,  became  vacant  by  the  death 
of  the  said  John  Fothergill ;  whereupon  it  then  and  there  belonged  to  the  said  Lucy 
Killigrew  the  mother  to  present  to  the  said  vicarage  so  being  vacant ;  but  one 
Caleb  Lomax,  usurping  on  the  title  of  the  said  Lucy  Killigrew  the  mother  to  the 
said  advowson,  presented  one  John  Romney  his  clerk  to  the  said  vicarage  so  being 
vacant,  who  on  that  presentation  was  admitted,  instituted,  and  inducted  into  the  same 
in  the  time  of  His  said  late  Majesty  King  George  the  Second,  and  became  incumbent 
thereof :  and  the  said  John  Romney  so  being  such  incumbent,  and  the  said  Lucy 
Killigrew  the  mother  so  being  seised  of  the  said  advowson  as  aforesaid,  the  said  Lucy 
the  mother  afterwards,  to  wit,  on  the  10th  day  of  September  in  the  year  of  our  Lord 
1729,  at  the  parish  aforesaid  died  so  seised  of  the  said  advowson,  upon  whose  death 
the  said  James  Cook  became  seised  in  gross  by  itself  as  of  freehold  and  right  for  his 
life,  of  one  third  part  of  the  said  advowson,  and  the  said  Edward  Barker  the  grand- 
father and  Mary  his  wife,  in  right  of  the  said  Mary,  became  and  were  seised  in  gross 
by  itself  as  of  fee  and  right  of  one  other  third  part  of  the  said  advowson,  and 
the  said  Judith  Killigrew  became  seised  in  gross  by  itself  as  of  fee  and  right  of  the 
other  one  third  part  of  the  said  advowson  ;  and  bsing  so  respectively  seised,  and  the 
said  John  Romney  so  being  incumbent  as  aforesaid,  the  said  vicarage  afterwards,  to 
wit,  on  the  28th  day  of  June  in  the  year  of  our  Lord  1730,  became  vacant  by  the 
resignation  of  the  said  John  Romney,  whereupon  it  then  and  there  belonged  to  the 
said  James  Cook,  Edward  Barker  the  grandfather  and  Mary  his  wife,  in  right  of  the 
said  Mary  and  Judith,  to  present  a  fit  person  to  the  said  vicarage  being  so  vacant,  but 
His  said  late  Majesty  King  George  the  Second,  usurping  upon  the  title  of  the  said 
James  Cook,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew, 
presentetl  the  said  John  Romney  to  the  said  vicarage  so  being  vacant,  who  on  that 
presentation  was  admitted,  instituted,  and  inducted  into  the  same  in  the  time  of  His 
said  late  ]\Iajesty  King  George  the  Second,  and  became  incumbent  thereof,  &c." 

The  remaining  part  of  this  plea  was  nearly  the  same  as  the  first,  the  only  variation 
arising  from  the  daughters  of  Henry  Kdligrew  being  stated  to  be  tenants  in  common. 

The  third  plea  was  also  similar  to  the  first ;  it  stated  a  descent  of  the  advowson  to 
the  daughters  of  Henry  Killigrew  in  coparcenary,  and  also  that  on  the  resignation 
of  Romney,  James  Cook,  Edward  Barker  the  grandfather  and  Jndith  Killigrew,  did 
not  agree  to  present,  &c.  but  it  concluded  with  a  traverse,  "  without  [393]  this,  that 
the  said  Caleb  Lomax  the  father,  in  the  said  declaration  of  the  said  William  Thrale, 
John  Cowper,  and  William  Lawrence,  mentioned  deceased,  was  in  his  life  time  seised 
of  the  said  advowson  of  the  said  vicarage  in  manner  and  form  as  the  said  William 
Thrale,  John  Cowper,  and  William  Lawrence,  have  in  their  said  declaration  above 
alleged,  and  this  the  said  Edward  Barker  is  ready  to  verify,  &c." 
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The  fourth  plea  was  also  the  same  as  the  first  ;vs  far  as  the  resignation  of  Roraney, 
but  went  on  as  follows;  "Which  saiil  resignation  was  frauilulently  nuide  by  the  said 
John  Romney  without  any  notice  given  bj'  the  sai<l  John  Romney  thereof  to  the  said 
James  Cook  and  Lucy  bis  wife,  Edward  Barker  the  grandfather  and  Mary  his  wife, 
and  Judith  Killigrew,  or  to  any  of  them  in  that  behalf:  and  thereupon  Ilia  said  late 
Majesty  King  George  the  Second,  usurping  upon  the  said  James  Cook  and  Lucy  his 
wife,  Elward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith,  before  they  or 
any  of  them  had  notice  of  the  same  vacancy,  presented  the  said  John  Romney  to  the 
said  vicarage  so  being  vacant,  who  on  that  presentation  and  buforo  the  said  James 
Cook  and  Lucy  his  wife,  Edward  Barktr  the  grandfather  and  Mary  his  wife,  urid  Judith, 
or  any  of  them  had  notice  of  the  same  vacancy,  was  admitted,  inslilutod,  and  inducted 
into  the  same  in  the  time  of  His  said  late  Majesty  King  George  the  Second,  and 
became  incumbent  thereof,  &c." 

It  then  went  on  like  the  first  plea,  to  the  death  of  Edward  Barker  the  grandfather, 
during  the  vacancy  occasioned  by  the  death  of  Romney,  his  appointing  executors  of 
his  will,  and  Edward  Barker  the  father  being  seised  of  the  two  third  parts  of  Mary 
his  mother,  and  Judith  Killigrew;  after  which  it  stated,  "Because  the  said  James 
Cook,  Edward  Barker  the  grandfather,  and  Elwaid  Barker  the  father  (li<I  not  in 
the  life-time  of  the  said  Edward  Barker  the  grandfather,  an<l  the  said  James  Cook, 
Edward  Radelifle,  Aithur  Radclift'e,  and  James  Whitecburch,  and  Edward  Barker  the 
father  did  not  after  the  death  of  the  said  Elward  Barker  the  grandfather,  after 
the  said  vacancy,  agree  among  themselves  to  present  jointly  a  fit  person  to  the  said 
vicarage,  it  then  and  there  belonged  to  the  said  James  Cook  to  present  a  fit  person 
to  the  said  vicarage,  but  one  Caleb  Lomax  usurping  on  the  said  James  Cook  presented 
the  said  Daniel  Bellamy,  <Scc." 

The  remaining  part  of  this  plea  was  the  same  as  the  first. 

Re|)lication  and  judgment  in  the  usual  form  against  the  bishop  and  the  clerk. 

[394]  Replication  to  the  first  pica  of  the  defendant  Edward  Barker. 

"That  after  the  death  of  the  said  Henry  Killigrew,  the  said  Lucy  Killigrew  the 
mother  being  so  seised  of  the  said  advowson  in  gross  by  itself  as  of  ficuhold  and  right 
for  her  life,  by  virtue  of  the  said  devise  of  the  said  Henry  Killigrew,  and  the  reversion 
thereof  belonging  to  the  said  Lucy,  Mary,  and  .ludilli  the  daughters,  as  in  that  plea 
is  mentioned,  she  the  said  Lucy  Killigrew  the  mother  on  the  first  day  of  January  in 
the  year  of  our  Lord  1715,  at  the  parish  aforesaid  in  the  county  aforesaid,  by  her 
certain  writing  then  and  there  made  and  sealed  with  her  seal,  for  the  considerations 
therein  mentioned,  gave,  granted,  and  conveyed  to  the  said  Caleb  Lomax  the  grand- 
father of  the  said  Cileb  Lomax  the  son  in  the  said  declaration  mentioned,  the  first  and 
next  advowson,  donation,  nomination,  piesentation,  and  free  disposition  of  the  said 
vicarage  of  the  church  of  Saint  Stephen's  near  Saint  Alban's  aforesaid,  whensoever  and 
howsoever  the  same  should  first  and  next  thereafter  happen  to  become  vacant ;  by 
virtue  whereof  the  said  Caleb  Lomax  the  grandfather  was  possessed  of  the  advowson 
of  the  said  vicarage,  for  the  first  and  next  avoidance  thereof ;  and  the  said  Caleb  Lomax 
the  grandfather  being  so  possessed  thereof,  afterwards  and  during  the  lifetime  of  the 
said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first  day  of  October  in  the  year  of  our 
Lord  1728,  the  said  vicarage  became  vacant  by  the  death  of  the  said  John  Fothergill, 
which  said  avoidance  was  the  first  and  next  avoidance  of  the  said  vicarage  after  the 
said  grant,  whereupon  it  then  and  there  belonged  to  the  said  Caleb  Lomax  the  grand- 
father, to  present  a  fit  person  to  the  said  vicarage  so  being  vacant  u])on  such  first 
avoidance,  who  thereupon  presented  the  said  John  Romney  his  clerk  to  the  said 
vicarage  so  being  vacant,  who  on  that  presentation  was  admitted,  instituted,  and 
inducted  into  the  same  in  the  time  of  peace,  in  the  time  of  His  late  Majesty  George 
the  Second,  late  King  of  Great  Britain,  and  became  incumbent  thereof ;  and  the 
said  John  Romney  so  being  such  incumbent,  and  the  said  reversion  of  and  in  the  said 
advowson  belonging  to  James  Cook,  (who  had  intermarried  with  the  said  Lucy  the 
daughter,)  and  Lucy  the  daughter  in  right  of  the  said  Lucy  the  daughter,  Edward 
Barker  the  grandfather  (who  had  intermarried  with  the  said  Mary),  and  the  said  Mary 
in  right  of  the  said  Mary  and  Judith  Killigrew,  afterwards,  to  wit,  on  the  10th  day 
of  September  in  the  year  of  our  Lord  1729,  at  the  parish  aforesaid  in  the  county 
aforesaid,  she  the  said  Lucy  Killigrew  the  mother  died  so  seised  of  the  said  advowson 
for  the  term  of  her  life  as  aforesaid  ;  upon  [395]  whose  death  the  said  James  Cook  and 
Lucy  his  wife  in  right  of  the  said  Lucy,  the  said  Edward  Barker  the  grandfather  and 
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Mary  his  wife  in  right  of  the  said  Mary,  and  the  said  Judith  Killigrew  then  and  there 
hecame  and  were  seised  of  the  said  advowson  in  gross  by  itself,  as  of  fee  and  right  in 
coparcenary ;  and  the  said  John  Romney  so  being  incumbent  as  aforesaid,  the  said 
vicarage  afterwards,  to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord  1730, 
became  vacant  by  the  resignation  of  the  said  John  Romney,  which  said  resignation 
was  fraudulently  made  by  the  said  John  Romney  without  any  notice  given  by  the  said 
John  Romney  thereof  to  the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the 
grandfather  and  Mary  his  wife,  and  Judith  Killigrew,  or  any  or  either  of  them  in 
that  behalf;  and  thereupon  Plis  said  late  Majesty,  usurping  upon  the  said  James 
Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
Judith,  and  before  they  or  either  of  them  had  notice  of  the  same  vacancy  of  the 
said  vicarage,  presented  the  said  John  Romney  to  the  said  vicarage  so  being 
vacant,  who  on  that  presentation  was  admitted,  instituted,  and  inducted  into  the 
same  in  the  time  of  His  said  late  Majesty  King  George  the  Second,  and  became 
incumbent  thereof :  By  reason  of  which  said  fraudulent  resignation  so  made  by  the 
said  John  Romney  as  aforesaid,  and  the  said  usurpation  of  His  said  late  Majesty, 
the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and 
Mary  his  wife,  and  Judith,  were  prevented  from  agreeing  among  themselves  to  present 
a  fit  person  to  the  said  vicarage  upon  that  vacancy,  as  they  would  otherwise  have 
done  ;  and  the  said  John  Romney  as  being  such  incumbent  afterwards,  to  wit,  in 
Michaelmas  term,  in  the  5th  year  of  the  reign  of  His  late  Majesty  King  George  the 
Second,  late  King  of  Great  Britain,  &c.  in  the  Court  of  His  said  late  Majesty,  before 
Robert  Eyre,  Robert  Price,  Alexander  Denton,  and  John  Fortescue,  all  and  then  His 
said  Majesty's  Justices,  and  other  faithful  subjects  of  His  said  late  Majesty  then 
present,  a  certain  fine  was  levied  between  the  said  Caleb  Lomax  the  grandfather, 
plaintiff,  and  the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather 
and  Mary  his  wife,  and  Judith  Killigrew,  deforceants,  of  the  said  advowson,  whereof 
a  plea  of  covenant  had  been  summoned  between  them  in  the  same  Court,  namely,  that 
the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and  Mary 
his  wife,  and  Judith  Killigrew,  acknowledged  the  said  advowson  to  be  the  right  of  the 
said  Caleb  Lomax  the  grandfather,  as  the  same  which  the  said  Caleb  Lomax  the  grand- 
father had  of  the  gift  of  the  said  [396]  James  Cook  and  Lucy  his  wife,  Edward  Barker 
the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew,  and  they  remitted  and 
quit  claimed  the  same  from  the  said  James  Cook  and  Lucy  his  wife  and  their  heirs, 
Edward  Barker  the  grandfather  and  Mary  his  wife  and  their  heirs,  and  Judith 
Killigrew  and  her  heirs,  to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs  ;  and 
the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker  the  grandfather  and  Mary 
his  wife,  and  Judith  Killigrew,  granted  for  themselves  and  their  heirs  respectively, 
that  they  would  warrant  to  the  said  Caleb  Lomax  the  grandfather  and  his  heirs,  the 
said  advowson  against  them  the  said  James  Cook  and  Lucy  his  wife,  Edward  Barker 
the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew  and  their  respective  heirs 
for  ever,  as  by  the  said  fine  remaining  of  record  in  the  Court  of  our  lord  the  now 
King  of  the  Bench  here,  more  fully  appears  :  which  said  fine  so  as  aforesaid  had  and 
levied,  was  had  and  levied  to  the  use  of  the  said  Caleb  Lomax  the  grandfather  and 
his  heirs  for  ever ;  whereby  the  said  Caleb  Lomax  the  grandfather  became  and  was 
seised  of  and  in  the  said  advowson  in  gross  by  itself,  as  of  fee  and  right :  and  the 
said  Caleb  Lomax  the  grandfather  being  so  seised  of  the  said  advowson  of  the  said 
vicarage  as  aforesaid,  afterwards  died  seised  of  his  said  estate  therein,  upon  whose 
death  the  advowson  of  the  vicarage  descended  to  Caleb  Lomax  the  father  of  the  said 
Caleb  Lomax  the  son  in  the  said  declaration  mentioned,  as  the  son  and  heir  of  the 
said  Caleb  Lomax  the  grandfather ;  whereby  the  said  Caleb  Lomax  the  father  was 
seised  of  the  said  advowson  as  in  gross  by  itself,  as  of  fee  and  right;  and  being  so 
seised  thereof,  afterwards  and  after  the  death  of  the  said  Caleb  Lomax  the  grand- 
father, to  wit,  on  the  first  day  of  November  in  the  year  of  our  Lord  1747,  the  said 
vicarage  became  vacant  by  the  death  of  the  said  John  Romney,  whereby  it  then  and 
there  belonged  to  the  said  Caleb  Lomax  the  father  to  present  a  fit  person  to  the  said 
vicarage,  and  the  said  Caleb  Lomax  the  father  accordingly  presented  the  said  Daniel 
Bellamy  his  clerk  to  the  said  vicarage  so  being  vacant,  who  on  that  presentation  was 
admitted,  instituted,  and  inducted  into  the  same  in  the  time  of  peace  in  the  time  of 
His  said  late  Majesty  King  George  the  Second,  and  became  incumbent  thereof  in 
manner  and  form  as  the  said  William  Thrale,  John  Cowper,  and  William  Lawrence 
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have  in  their  said  declaration  above  alleged  ;  Without  this,  that  upon  the  said  avoid- 
ance so  made  by  the  resignation  of  ibc  said  John  Koniiiey,  it  then  and  there  belonged 
to  the  said  James  Gook  to  present  [397]  a  Hi  person  to  the  said  vicarage,  in  manner 
and  form  as  the  said  Edwaid  hath  in  and  by  his  said  plea  by  him  first  above  pleaded 
in  bar  in  that  behalf  alleged,  &c." 

The  replication  to  the  second  plea  was  as  follows  ; — 

And  the  said  William  Thrale,  John  Cowper,  and  William  Lawrence,  as  to  the 
said  plea  of  the  said  Edward  by  him  secondly  above  pleaded  in  bar,  say  that  they, 
by  reason  of  anything  by  the  said  Edward  in  that  plea  above  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  their  aforesaid  action  thereof  against  him, 
because  they  say  that  after  the  death  of  the  said  Henry  Killigrew  without  issue  mule, 
the  reversion  of  the  said  advowson  expectant  upon  the  death  of  the  said  Lucy 
Killigrew  the  mother,  descended  upon  the  said  Lucy  the  daughter,  Mary,  and  Judith, 
as  daughters  and  co-heiresses  of  the  said  Henry  Killigrew  in  coparcenary  ;  and  the 
said  Lucy  Killigrew  the  mother  being  so  seised  of  the  said  advowson  in  gross  by 
itself  as  of  freehold  and  right  for  her  life,  by  virtue  of  the  said  devise  of  the  said 
Hfiiiy  Killigrew,  and  the  reversion  thereof  lieloiiging  to  the  said  Lucy,  Mary,  and 
Judith  the  daughters  in  coparcenary  as  above-mentioned,  she  the  said  iiUcy 
Killigrew  the  mother,  on  the  first  day  of  January  in  the  year  of  our  Lord  1715, 
at  the  palish  aforesaid  in  the  county  aforesaid,  by  her  certain  writing  then  and 
there  made  and  sealed  with  her  seal,  for  the  considerations  therein  mentioned, 
gave,  granted,  and  conveyed  to  the  said  Caleb  Lomax  the  grandfather  of  the  said 
Caleb  Lomax  the  son  in  the  said  declaration  mentioned,  the  first  and  next  advowson, 
donation,  nomination,  presentation,  and  free  disposition  of  the  said  vicarage  of  the 
church  of  Saint  Stephen's  near  Saint  Alban's  aforesaid,  whensoever  and  howsoever 
the  same  should  first  and  next  thereafter  happen  to  become  vacant ;  by  virtue  whereof 
the  said  Caleb  Lomax  the  grandfather  was  possessed  of  the  advowson  of  the  said 
vicarage  for  the  first  and  next  avoidance  thereof;  and  the  said  Caleb  Lomax  the 
granilfather  being  so  possessed  thereof,  afterwards  and  during  the  life-time  of  the 
said  Lucy  Killigrew  the  mother,  to  wit,  on  the  first  day  of  October  in  the  year  of 
our  Lord  1728,  the  said  vicarage  became  vacant  bj'  the  death  of  the  said  John 
Fothergill  ;  which  said  avoidance  was  the  first  and  next  avoidance  of  the  said 
vicarage  after  the  said  grant;  whereupon  it  then  and  there  belonged  to  the  said 
Caleb  Lomax  the  grandfather  to  present  a  fit  person  to  the  vicarage  so  being  vacant; 
who  thereupon  presented  the  said  John  Komney  his  clerk  to  the  said  vicarage  so 
being  vacant,  who  on  that  presentation  was  admitted,  instituted,  and  iii-[398]-ducted 
into  the  same  in  the  time  of  peace,  in  the  time  of  His  late  Majesty  King  George  the 
Second,  late  King  of  Great  Britain,  and  became  incumbent  thereof ;  and  the  said 
John  Komney  so  being  such  incumbent,  afterwards,  to  wit,  on  the  lOlh  day  of 
September  in  the  year  of  our  Lord  1729,  at  the  pariah  aforesaid,  in  the  county 
aforesaid,  she  the  said  Lucy  Killigrew  the  mother  died  so  seised  of  the  said  advowson 
for  the  term  of  her  life  as  aforesaid,  upon  whose  death  the  said  James  Cook  (to  whom 
the  said  Lucy  the  daughter  had  before  her  intermarriage  with  him,  granted  her  third 
part  of  the  said  advowson  expectant  upon  the  death  of  the  said  Lucy  Killigrew  the 
mother  for  the  terra  of  his  natural  life,  with  other  remainders  over),  Edward  Barker 
the  grandfather  who  had  intermarried  with  the  said  Mary  the  daughter,  and  the  said 
Mary  in  light  of  the  said  Mary,  and  the  said  Judith  Killigrew  then  and  there  became 
and  were  seised  of  the  said  advowson  in  gross  by  itself,  that  is  to  say,  the  said 
Edward  Barker  the  grandfather,  and  Mary  in  right  of  the  said  Mary,  and  the  said 
Judith  of  their  said  respective  third  parts  as  of  fee  and  right,  and  the  said  James 
Cook  as  of  freehold  and  right  of  his  third  part  for  the  term  of  his  natural  life  ;  And 
the  said  John  Komney  so  being  incumbent  as  aforesaid,  the  said  vicarage  afierwanls, 
to  wit,  on  the  8th  day  of  June  in  the  year  of  our  Lord  1730,  became  vacant  by  the 
resignation  of  the  said  John  Komney,  which  said  resignation  was  frau<Juleiitly  made 
by  the  said  John  Komney  without  any  notice  given  by  the  said  John  Komney  thereof 
to  the  said  James  Cook,  Edward  Barker  the  grandfather  and  Mary  his  wife,  and 
Judith  Killigrew,  or  any  or  either  of  them  in  that  behalf;  and  thereupon  His  said 
late  Majesty  usurping  upon  the  said  James  Cook,  Edward  Barker  the  grandfather, 
and  Mary  his  wife,  and  Judith,  presented  the  said  John  Komney  to  the  said  vicarage 
80  being  vacant,  who  on  that  presentation  was  admitted,  instituted,  and  inducted 
into  the  same  in  the  lime  of  His  said  late  Majesty  King  George  the  Second,  and 
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became  incumbent  thereof :   And  the  said  John  Romney  so  being  such  incumbent, 
afterwards,  to  wit,  in  Michaelmas  term  in  the  5th  year  of  the  reign  of  His  said  late 
Majesty  George  the  Second,  late  King  of  Great  Britaii',  &c.  in  the  Court  of  His  said 
late    Majesty    before   Robert    Eyre,    Robert    Price,    Alexander    Denton,    and    John 
Fortescue  Aland,  then  His  said  late  Majesty's  Justices,  and  other  faithful  subjects  of 
His   said    late  Majesty's   then  present,  a    certain   fine  was  levied  between  the  said 
Caleb  Lomax  the  grandfather  plaintiff,  and  the  said  James  Cook,  Edward  Barker  the 
grandfather  and  [399]  Mary  his  wife,  and  Judith  Killigrew,  deforceants  of  the  said 
advowson,  whereof  a  plea  of  covenant  had  been  summoned   between    them  in   the 
same  Court,  namely,  that    the    said  James    Cook,  Edward   Barker  the   grandfather 
and  Mary  his  wife,  and  Judith  Killigrew  acknowledged  the  said  advowson  to  be  the 
right  of  the  said  Caleb  Lomax  the  grandfather,  as  the  same  which  the  said  Caleb 
Lomax  the  grandfather  had  of  the  gift  of  the  said  James  Cook,  Edward  Barker  the 
grandfather  and  Mary  his  wife,  and  Judith  Killigrew ;  and  they  remitted  and  quit 
claimed  the  same  from  the  same  James  Cook  and  his  heirs,  Edward  Barker  the  grand- 
father and  Mary  his  wife  and  their  heirs,  and  Judith  Killigrew  and  Ler  heirs,  to  the  said 
Caleb  Lomax  the  grandfather  and  his  heirs;  and  the  said  James  Cook,  Edward  Barker  the 
grandfather  and  Mary  his  wife,  and  Judith  Killigrew  granted  for  themselves  and  their 
heirs  respectively,  that  they  would  warrant  to  the  said  Caleb  Lomax  the  grandfather 
and  his  heirs  the  said  advowson,  against  them  the  said  James  Cook,  Edward  Barker 
the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew  and  their  respective  heirs 
for  ever,  as  by  the  said  fine  remaining  of  record  in  the  Court  of  our  lord  the  now  King 
of  the  Bench  here  more  fully  appears ;  which  said  fine  so  as  aforesaid  had  and  levied, 
was  had  and  levied  to  the  use  of  the  said  Caleb  Lomax  the  grandfather  and  his  heirs 
for  ever;  whereby  the  said  Caleb  Lomax  the  grandfather  became  and  was  seised  of 
and  in  the  said  advowson  in  gross  by  itself  as  of  fee  and  right :  and  the  said  Caleb 
Lomax  the  grandfather  being  so  seised  of  the  said  advowson  of  the  said  vicarage  as 
aforesaid,  afterwards  died  seised  of  his  said  estate  therein,  upon  whose  death  the  said 
advowson  of  the  vicarage  descended  to  Caleb  Lomax  the  father  of  the  said  Caleb 
Lomax  the  son  in  the  said  declaration  mentioned,  as  the  son  and  heir  of  the  said  Caleb 
Lomax  the  grandfather;  whereby  the  said  Caleb  Lomax  the  father  was  seised  of  the 
said  advowson  of  the  said  vicarage  as  in  gross  by  itself  as  of  fee  and  right ;  and  being 
so  seised  thereof,  afterwards  and  after  the  death  of  the  said  Caleb  Lomax  the  grand- 
father, to  wit,  on  the  1st  day  of  November  in  the  year  of  our  Lord   1747,  the  said 
vicarage  became  vacant  by  the  death  of  the  said  John  Romney,  whereby  it  then  and 
there  belonged  to  the  said  Caleb  Lomax  the  father  to  present  a  fit  person  to  the  said 
vicarage,  and  the  said  Caleb  Lomax  the  father  accordingly  presented  the  said  Daniel 
Bellamy  his  clerk  to  the  said  vicarage  so  being  vacant,  who  on  that  presentation  was 
admitted,  instituted,  and  inducted  into  the  same  in  [400]  the  time  of  peace,  in  the 
time  of  His  said  late  Majesty  King  George  the  Second,  and  became  incumbent  thereof, 
in  manner  and  form  as  the  said  William  Thrale,  John  Cowper,  and  William  Lawrence, 
have  in  tbeir  said  declaration  above  alleged,  without  this,  that  the  said  Henry  Killigrew 
devised  the  said  advowson  from  and  after  the  decease  of  Lucy  Killigrew  the  mother, 
to  the  heir  male  of  him  the  said  Henry  Killigrew  upon  the  body  of  the  said  Lucy 
Killigrew  begotten  or  to  be  begotten,  and  to  his  heirs  and  assigns,  and  for  want  of 
such  issue  to  all  and  every  the  daughter  and  daughters  of  the  said  Henry  Killigrew, 
upon  the  body  of  the  said  Lucy  begotten,  or  to  be  begotten,  and  to  her  or  their 
heirs  and  assigns  for  ever,  as  tenants  in  common  if  more  than  one,  and  not  as  joint- 
tenants,  in  manner  and  form  as  the  said  Edward  hath  in  and  by  his  said  plea  by 
him  secondly  above  pleaded  in  bar  in  that  behalf  alleged,  &c. 

Replication  to  the  third  plea  took  issue  on  the  traverse  of  Caleb  Lomax  the  father 
being  seised,  &c. 

General  demurrer  to  the  fourth  plea,  and  joinder. 

Rejoinder  to  the  first  replication  protesting  against  the  sufiiciency  of  the  replication, 
denied  that  there  was  any  record  of  the  fine  supposed  to  be  levied  by  James  Cook, 
Edward  Barker  the  grandfather  and  Mary  his  wife,  and  Judith  Killigrew  to  the  use 
of  Caleb  Lomax  the  grandfather,  &c.  and  of  this  the  said  Edward  Barker  put  himself 
upon  the  record,  &c. 

Rejoinder  to  the  second  replication  took  issue  on  the  traverse  of  the  devise  of 
Henry  Killigrew  to  the  heir  male  of  his  body,  and  for  want  of  such  issue,  to  his 
daughters,  &c. 

C.  P.  IV.— 8* 


234  THRALE   V.  THE   BISHOP    OF    LONDON  1  H.  BL.  401. 

Rejoinder  to  the  third  replication  joined  issue  on  the  traverse.  Joinder  in 
demurrer  to  the  fourth  plea. 

Suiri'joinder,  special  demurrer  to  the  rejoinder  to  the  first  replication,  "  For  that  the 
said  William  Thrale,  John  Cowper,  and  William  Lawrence,  in  and  by  their  slid  replica- 
tion hy  them  above  pleaded  to  the  plea  of  the  saidPldward  Barker  the  now  defendant, 
by  him  first  above  pleaded  in  bar,  traversed  a  material  and  issuable  point,  and  by  that 
traverse  tendered  to  the  said  Edward  Barker,  a  material  issue,  but  the  said  Edward 
Barker  the  now  defendant  hath  not  in  and  by  his  rejoinder  by  him  first  above  made, 
taken  issue  upon  that  traverse  orjoined  in  issue  with  them  thereupon,  but  hath  passed  by 
and  taken  no  notice  thereof,  and  hath  denied  another  part  of  the  said  replication  of  the 
said  William  Thrale,  John  Cowper,  anfl  William  Lawrence,  and  hath  attempted  to  put 
another  point  in  issue  between  the  said  Edward  [401]  Barker  the  now  defendant,  and 
the  said  William  Thrale,  John  Cowper,  and  William  Lawrence;  and  thereby  hath 
attempted  to  introduce  great  uncertainty  and  confusion,  and  unnecessary  length  of  plead- 
ing. And  for  that  the  said  rejoinder  concludes  with  the  said  Edward  Barker's  (as  to  the 
matter  therein  contained)  putting  himself  upon  the  record,  which  is  inconsistent  with  the 
allegation  contained  in  the  said  rejoinder,  that  there  is  no  such  record  as  is  alleged  in  the 
replication,  which  the  said  rejoinder  purports  to  be  an  answer  to:  whereby  the  said 
Edward  Barker  offers  to  prove  the  allegation  contained  in  his  said  rejoinder  by  a  mode  of 
trial,  which,  if  that  allegation  be  true,  is  impossible:  whereas  the  said  Edward  Barker 
ought  to  have  concluded  his  saiii  rejoinder,  by  offering  to  verify  the  negative  allegation 
therein  contained,  when  and  where  the  Court  should  direct,  in  order  to  have  given  the 
said  William  Thrale,  John  Cowper,  and  William  Lawrence,  an  opportunity  to  have 
answered  thereto,  and  maintained  the  affirmative  allegation  contained  in  the  said 
replication,  &c."     Issue  joined  on  the  rejoinder  to  the  secand  replication. 

Joinder  in  demurrer. 

This  case  was  argued  in  Hilary  Term  last,  by  Le  Blanc,  Serjt.,  for  the  plaintiffs, 
and  Lawrence,  Serjt.,  for  the  defendants,  and  again  in  the  present  term  by  Adair, 
Serjt.,  for  the  plaintiffs,  and  Bond,  Serjt.,  for  the  defendants.  The  arguments  on 
behalf  of  the  plaintiff's  were  to  the  following  effect. 

Li  this  case  two  points  arise  ;  one,  on  a  general  demurrer  to  the  fourth  plea ;  the 
other,  on  a  special  demurrer  to  the  first  rejoinder.  The  former,  therefore,  is  a  matter 
of  substance,  the  latter  of  form.  The  substantial  objection  to  the  fourth  plea,  (which 
is  also  applicable  to  the  first,)  is,  that  it  does  not  sufficiently  show  a  disagreement  of 
the  coparceners  to  present  on  the  first  avoidance  of  the  vicarage  after  the  death  of 
Lucy  Killigrew  the  mother :  it  is  only  stated  that  they  did  not  agree,  whereas  it  ought 
to  have  been  that  they  could  not,  since  unless  they  could  not  agree,  no  right  devolved 
to  the  husband  of  the  eldest  sister.  As  the  defendant  deduces  his  title  from  the  two 
younger  coparceners,  it  is  incumbent  on  him  to  shew  precisely  in  what  manner  the 
vicarage  was  presentable  by  turns,  and  make  out  his  title  against  the  eldest.  If  the 
right  of  the  eldest  coparcener  to  present,  arose  merely  from  the  non-agreement,  it 
might  often  happen,  that  she  would  be  injured  by  being  ignorant  of  her  right  [402] 
having  accrued,  and  an  usurpation  be  incurred,  by  which  her  turn  would  be  lost.  This 
might  happen  either  where  there  was  no  notice  given  of  the  vacancy,  or  where  the 
vacancy  was  procured  by  a  secret  and  fraudulent  resignation.  But  the  law  is,  that  the 
right  of  presenting  by  turns  arises  from  an  actual  disagreement,  which  is  a  constructive 
partition  of  the  ailvuwson.  The  fact  that  copaiceneis  diil  not  present,  is  no  more  than 
evidence,  that  they  could  not.  All  the  authorities  shew,  that  the  right  of  the  eldest 
coparcener  to  present,  arises  when  she  and  the  others  cannot  agree.  In  Co.  Litt.  166  b. 
it  is  laid  down,  "If  there  be  divers  coparceners  of  an  advowson,  and  they'cannot  agree 
to  present,  the  law  doth  give  the  first  presentment  to  the  eldest."  So  also  in  Co. 
Litt.  186  b.  it  is  said,  "If  two  or  more  coparceners  be,  and  they  cannot  agree  to 
present,  the  eldest  shall  present."  So  in  2  Inst.  3.56.  "By  the  common  law,  if  an 
advowson  descended  to  divers  coparceners,  if  they  cannot  agree  to  present,  the  eldest 
sister  shall  have  the  first  turn."  To  the  same  point  are  Fitz.  N.  B.  81  (4to  edit.) 
Dyer,  55.  Year  Book,  30  Ed.  3,  15.  Roll.  Abr.  346,  tit.  Present,  al  Eglise.  pi.  1. 
Mallory  Qua.  Imp.  74.  17  Vin.  Abr.  407,  note  on  pi.  6.  Bro.  Abr.  Present,  al  Eglise, 
pi.  35  &  53.  On  the  same  principle,  the  best  precedents  in  pleading  state  that  the 
coparceners  could  not  agree.  Co.  Entr.  468  (ed.  1670).  Rust.  Entr.  515.  Heme's 
Pleader,  601.  2  Lutw.  1123.  And  in  a  late  case  of  Pi/kev.  Lindsei/iiUl.  27  Geo.  3,  C.  B.) 
a  right  to  present  was  stated  to  be  in  the  eldest  of  four  coparceners,  because  they 
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could  not  agree  among  themselves  to  present.  It  is  also  to  be  observed,  that  great 
doubts  have  been  entertained,  whether  the  privilege  of  the  eldest  coparcener  to  present 
on  a  disagreement,  was  alienable.  Co.  Litt.  166  b.  note  in  the  last  edition.  Thus 
much  as  to  the  substantial  defects  of  the  fourth  plea. 

With  respect  to  causes  of  the  special  demurrer  to  the  first  rejoinder,  the  first  point 
to  be  considered  is,  how  the  matter  of  title  stands  on  these  pleadings.  Now,  though 
it  be  a  general  rule  that  the  plaintifT  must  rest  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  that  of  his  adversary,  yet  here  the  rule  seems  to  be  inverted  ; 
the  defendant  not  having  traversed  the  plaintifi"s  title,  but  passing  that  by,  and 
setting  up  a  title  of  his  own,  has  put  himself  in  the  same  situation  in  which  the  plaintiff 
would  otherwise  be  in,  viz.  he  has  taken  upon  him-[403]self  to  make  good  his  own 
title  against  all  mankind  (d).  For  the  principal  defect  shewn  by  the  demurrer  is,  that 
the  defendant  has  passed  by  the  traverse  taken  by  the  plaintiff,  and  himself  traversed 
matter  of  inducement  to  the  traverse  of  the  plaintiff.  There  are  two  clear  general 
rules  of  pleading,  by  which  these  objections  must  be  decided  ;  one,  that  a  traverse 
cannot  be  taken  upon  a  traverse,  the  other,  that  matter  of  inducement  is  not  traverse- 
able.  The  latter  rule  evidently  appears  from  Latch,  111.  Sir  William  Jones,  91,  Cro- 
Car.  442;  the  former  from  Vaughan,  62,  Hob.  103,  Com.  Dig.  tit.  Pleader  (G). 
Some  exceptions  indeed  there  are  to  these  rules,  but  they  are  to  be  taken  with  reference 
to  time  and  place.  Cro.  Car.  105.  In  all  cases  where  the  traverse  in  the  bar  takes 
away  the  time  or  place  alleged  in  the  declaration,  the  plaintiff  may  either  join  issue  on 
that  tiaverse,  or  himself  traverse  the  matter  of  inducement.  As  in  case  for  words 
spoken  in  the  county  of  A.,  the  tlefendant  plea<ls  a  concord  for  words  in  every  other 
county,  and  traverses  the  county  of  A.,  the  plaintiff  may  either  join  issue  on  the  coutity, 
or  traverse  the  concord.  Co.  Litt.  282  b.  So  in  trespass  on  such  a  day,  if  the  defen- 
dant pleads  a  licence  on  such  a  day,  and  traverses  all  days  before  or  since,  the  plaintiff 
may  traverse  the  licence.  Hob.  104.  But  as  it  is  also  laid  down  by  these  authorities, 
that  unless  the  first  traverse  be  material,  another  traverse  may  ba  taken  upDu  it,  it 
must  be  considered  whether  the  traverse  in  this  case  taken  by  the  plaintiff,  namely, 
"  That  on  the  resignation  of  John  Romney,  it  belonged  to  James  Cook  to  present,  &c." 
be  not  a  material  traverse.  That  it  is  a  good  traverse  appears  from  The  Grocers'  Company 
V.  The  Archbishop  of  Canterbury,  3  Wils.  214,  S.  C.  2  Black.  770.  In  that  case  the 
traverse  was  "  Without  this,  that  it  belonged  to  the  said  wardens  and  commonalty  to 
present  to  the  said  church  at  the  second  turn,  when  the  same  became  vacant  by  the 
death  of  the  said  Timothy  Puller,  in  manner  and  form  as  the  said  William  Backhouse 
hath  above  in  that  plea  alleged,  &c."  The  objection  made  to  it  on  a  special  demurrer 
was,  that  it  had  not  traversed  matter  of  fact,  but  had  attempted  to  put  in  issue  matter 
of  law  to  be  tried  by  a  jury.  But  the  Court  on  solemn  argument  determined  it  to  be 
a  good  traverse,  it  being  compounded  [404]  of  matter  of  law  and  of  fact,  the  law 
resulting  from  the  fact.  So  in  the  present  case,  the  traverse  that  on  the  resignation 
of  Romney  it  belonged  to  Cook  to  present,  was  a  mixed  matter  both  of  law  and  fact, 
where  the  law  was  an  inference  from  the  fact;  yet  it  was  objected,  that  this  traverse 
went  to  put  matter  of  law  in  issue.  It  is  also  a  material  traverse,  inasmuch  as  the  title 
of  the  defendant  depended  on  the  right  of  James  Cook  to  present.  On  the  face  of  the 
pleadings  the  defendant  is  bound  to  prove  his  own  title.  The  plaintiff"  having  stated 
his  tittle,  the  defendant,  instead  of  denying  it,  sets  out  a  paramount  title  of  his  own  : 
if  therefore  the  plaintiff  can  defeat  the  title  of  the  defendant,  his  title,  as  stated  in  his 
declaration  which  the  defendant  has  not  denied,  remains  unimpeached  upon  the  record. 
The  traverse  then  is  a  material  one,  as  it  is  a  direct  denial  of  a  circumstance,  without 
which  the  defendant's  title  could  not  be  supported.  His  claim  is  derived  from  the 
right  of  the  coparceners  to  present  by  turns.  But  the  right  of  coparceners,  as  such,  is 
to  present  all  together.  It  is  only  on  their  disagreement  that  the  right  of  presenting 
by  turn  arises.  If  theii  it  did  not  belong  to  Cook,  who  had  married  the  eldest  sister, 
to  present  on  the  resignation  of  Romney,  in  the^first  turn,  neither  did  it  belong  to  the 

{(I)  With  regard  to  the  second  cause  of  the  demurrer  to  the  rejoinder,  viz.  that  the 
defendant  ought  to  have  concluded  with  a  verification,  instead  of  putting  himself  upon 
the  record,  it  was  admitted  on  both  the  arguments  that  the  objection  could  not 
be  maintained,  the  law  being  now  settled  that  either  conclusion  was  good.  Vid. 
2  Wils.  113,  and  2  Term  Rtp.  B.  R.  439,  and  the  several  authorities  there  cited. 
(Note  to  the  first  edition.) 
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(lefeiiilaiit  in  the  second  ortliiid  turn.  By  denying  the  right  of  James  Cook  to  present, 
the  right  of  the  coparceners  tu  present  in  turns  is  also  denied,  on  which  the  title  of  the 
defendant  entirely  depends.  Uiit  even  supposing  it  not  to  be  a  material  traverse,  this 
defect  ought  to  have  been  pointed  out  by  a  special  demurrer. 

The  substance  of  the  arguments  on  the  part  of  the  defendant,  was  as  follows : — 
There  are  two  points  made  on  the  side  of  the  plaintiffs;  one  arising  from  the 
substance,  the  other  from  the  form  of  the  pleadings.  With  respect  to  the  first,  it  is 
contended  that  from  the  words  "could  not  agree"  being  used  iri  many  authorities  and 
precedents,  it  is  improper  to  say  that  the  coparceners  "did  not  agree."  But  there  is 
no  authority  to  prove  that  an  express  disagreement  must  be  stated.  It  may  fairly  be 
understood  from  the  books  using  the  words  "cannot"  or  "could  not"  that  they  mean 
"lio  not"  or  "did  not."  From  whatever  cause  the  disagreement  arises,  the  expression 
"cannot"  or  "could  not"  may  be  equally  satisfied  ;  whether  it  be  that  all  the  parties 
do  not  know  that  there  is  a  vacancy,  or  that  some  are  infants,  or  out  of  tiie  kingdom, 
or  that  the  eldest  presented  without  consulting  the  others.  The  words  "cannot"  or 
"  could  not  "  therefore  do  not  necessa-[405]-rily  imply  an  actual  disagreement.  Besides, 
the  plaintiff  claims  under  all  the  coparceners:  his  title  therefore  does  not  depend  on 
the  question,  whether  one  turn  or  the  other  was  taken  away  by  usurpation?  But  the 
law  seems  to  be,  that  it  belongs  to  the  eldest  to  present  if  the  coparceners  do  not  all 
agree,  and  that  the  right  depends  more  properly  on  non  agreement  than  disagreement. 
In  Bro.  Abr.  tit.  Present,  al  Eglise,  pi.  19,  it  is  said  by  Hill,  Justice,  that  "where  an 
advowson  descends  to  four  coparceners,  the  first  presentation  of  mere  right  belongs 
to  the  eldest."  In  the  Doctor  and  Student,  b.  2,  c.  30,  p.  210,  it  is  laid  down,  that  "a 
presenting  by  turn  holdeth  always  between  coparceners  of  an  advowson,  except  they 
agree  to  present  together,  or  that  thoy  agree  by  composition  to  present  in  some  other 
manner."  In  IFatson's  Clergyman's  Law  (folio  od.  1701),  4.5,  it  is  stated,  that  "  if  an 
advowson  doth  descend  to  four  coparceiieis,  and  the  church  after  the  death  of  their 
ancestor  doth  become  void,  if  they  do  not  all  agree  in  a  presentment,  the  clerk  of  the 
elilest  shall  be  received,  &c."  And  after  citing  authorities  it  goes  on  to  say,  "Or  if 
they  do  agree  for  one  or  more  turns,  to  present  jointly,  and  after  do  not  so  agree,  the 
eldest  sister  shall  present,  Sec."  In  like  manner  on  the  record  of  the  former  quare 
impedit,  in  which  the  right  of  the  same  advowson  was  disputed  by  the  same  family  of 
Loraax,  it  was  stated  that  the  coparceners  "  never  did  agree,"  which  case  was  determined 
on  solemn  consideration,  as  appears  from  the  note  of  Mr.  Justice  Burnet  (vide  post,  [412, 
and  Willes,  (i65,  S.  C.]).  As  to  the  case  cited  from  Dyer,  5-5,  nothing  appears  to  have 
been  decided  by  it;  if  the  guardian  there  mentioned  were  guardian  in  chivalry,  the 
presentation  in  the  names  of  both  the  coparceners  was  right.  With  respect  to  the 
authority  quoted  from  Mallory,  which  is  a  comment  on  the  casein  Dyer,  the  note  there 
supposes  the  guardian  to  have  been  guardian  in  socage ;  but  it  is  much  more  probable 
that  he  was  guardian  in  chivalry. 

With  respect  to  the  objections  made  by  the  plaintiffs  on  the  form  of  the  pleadings, 
that  the  defendant  has  passed  by  the  traverse  tendered,  and  endeavoured  to  put  in 
issue  matter  of  inducement ;  those  objections  can  only  hold,  if  that  traverse  be 
material.  But  that  it  is  immaterial  will  be  clear  from  adverting  to  the  case  upon 
the  record.  The  declaration  states,  that  Caleb  liOma.x  was  seised  in  fee  and  presented 
Bellamy  :  the  plea  shews  the  presentation  of  Bellamy  to  hare  been  by  usurpation 
on  the  executors  of  Edward  B.irker  the  grandfather,  and  claims  the  [406]  present 
turn  under  the  will  of  Judith  Killigrew ;  the  replication  ought  to  support  the 
declaration  by  shewing  that  the  title  of  Caleb  Lomax  was  a  good  one ;  this  was  all 
that  was  necessary  ;  it  accordinglj'  sets  forth  a  tine  levied  by  the  coparceners  to  the 
use  of  Caleb  Lomax  in  fee;  here  it  ought  to  have  stopped,  that  the  defendant  might 
have  an  opportunity  to  deny  this  material  point ;  instead  of  which,  it  goes  on  to 
traverse  that  on  the  resignation  of  Romney,  it  belonged  to  James  Cook  to  present: 
this  vitiates  the  replication,  inasmuch  as  it  attacks  the  defendant's  title  without 
supporting  that  of  the  plaintiff  set  forth  in  the  declaration,  it  being  a  certain  rule  that 
the  plaintiff  must  recover  by  the  strength  of  his  own  title,  and  not  by  the  weakness 
of  that  of  his  adversary.  The  question  is,  whether  the  plaintiffs  have  made  out  a  good 
title,  which  cannot  be,  unless  they  support  their  count.  According  to  the  rule  in 
Tufton  V.  Temple,  Vaugh.  8,  the  traverse  taken  by  the  plaintiff  should  have  been  of 
some  fact  inconsistent  with  the  plaintiff's  title,  and  which,  if  found  against  the 
defendant,  would  destroy  his  title.     Now  this  traverse  is  not  of  a  fact  inconsistent 
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with  the  title  of  the  plaintiff,  for  his  title  is  derived  from  all  the  coparceners,  and  it  is 
a  matter  of  perfect  indifference  as  to  him  upon  which  of  them  the  usurpation  was. 
Nor  does  it  destroy  the  defendant's  title,  for  this  is  either  the  second  or  third  turn 
since  the  usurpation,  and  in  either  the  defendant  is  entitled.  The  traverse  of  the 
plaintiff's  is  also  bad  on  another  ground  ;  it  is  taken  of  a  conclusion  in  law  ;  the  words 
of  the  plea  are,  "Because  the  coparceners  did  not  agree,  &c.  it  then  and  there  belonged 
to  the  said  James  Cook  to  present,  &c."  This  is  traversed  in  the  replication,  which, 
being  the  traverse  of  a  legal  consequence,  is  bad.  Doctr.  Placit.  351.  11  Coke,  10  b. 
Yelv.  199,  200.  As  to  the  conclusion  of  the  rejoinder  to  the  record,  this  is  sufficiently- 
warranted  by  Poph.  101.  Carth.  517.  2  Wils.  113.  The  traverse  then  not  being 
material  to  the  plaintiff's  title,  the  defendant  might  well  pass  it  by,  and  traverse  that 
part  of  the  replication  which  is  material.  Di[ihy  v.  Fitzherbert,  Hob.  106.  If  that 
which  is  the  very  essence  of  the  plaintifj's  case  be  pleaded  only  as  an  inducement  to 
a  traverse,  and  therefore  not  to  be  denied  by  the  defendant,  the  plaintiff  by  a  trick 
avoids  having  the  merits  of  his  own  title  tried,  and  yet  denies  that  of  the  defendant. 
In  Tiiftmi  V.  Temple,  Vaugh.  7,  it  is  laid  down  that  "the  plaintiff  who  is  to  recover 
that  which  he  hath  not,  must  shew  a  good  title  before  he  can  recover,  or  he  shall 
never  avoid  the  defendant's  possession  by  shewing  no  title,  or  an  insufficient,  [407] 
which  is  the  same  as  none.  It  can  be  neither  law  nor  common  reason  for  the  plaintiff 
to  tell  the  defendant  you  have  no  title,  and  thence  to  conclude,  therefore  I  have.  The 
plaintiff  must  recover,  if  at  all,  by  his  own  strength  and  not  by  the  defendant's  weak- 
ness, as  is  well  urged  and  claimed  in  Digby's  and  Filzherbert's  case  in  the  Lord  Hobart. ' 
And  in  The  Bishop  of  IVorcester's  case,  Vaugh.  58,  it  is  said,  "  when  you  will  recover 
any  thing  from  me,  it  is  not  enough  for  you  to  destroy  ray  title,  but  you  must  prove 
your  own  better  than  mine  ;  for  it  is  not  rational  to  conclude  that  you  have  no  right 
to  this,  and  therefore  I  have  ;  for  without  a  better  right,  melior  est  conditio  possi- 
dentis." As  to  the  argument  that  matter  of  inducement  is  not  traversable,  though 
generally  speaking  this  be  true,  yet  where  a  material  part  of  the  plaintiff's  title  is 
stated  by  way  of  inducement,  there  it  may  be  traversed  by  the  defendant,  who  could 
not  otherwise  have  an  opportunity  to  answer  it.  In  Poph.  101  it  is  said,  there  may 
be  a  traverse  upon  a  traverse  where  falsity  is  used  to  oust  the  plaintiff  of  the  benefit 
which  the  law  gives  him.  So  also  in  Fortescue,  349,  and  Str.  117,  it  is  holden,  that 
when  the  first  traverse  is  immaterial,  i.e.  when  it  does  not  put  the  proper  point  in 
issue,  there  may  be  a  traverse  upon  a  traverse;  and  the  authority  of  Str.  117  is 
particularly  applicable  to  the  present  case,  as  there  the  defendant  was  an  actor  who 
was  to  recover  on  the  strength  of  his  own  title  as  the  plaintiff  is  here.  To  the  same 
effect  also  is  Co.  Lit.  282  b.     Cro.  Eliz.  99.     Carth.  166.     Hob.  106. 

It  was  replied,  that  as  to  the  authority  of  Bro.  Abr.  tit.  Present,  pi.  19,  the  dictum 
of  Hill,  Justice,  is  applied  to  a  different  case  in  the  Year  Book  to  which  Broke  refers, 
21  Ed.  3,  c.  38  (a).  AVith  regard  to  the  Doctor  and  Student,  the  title  of  the  chapter 
containing  the  passage  cited  must  be  attended  to  ;  and  the  title  is,  "  Where  there  are 
divers  patrons  of  an  advowson,  and  the  church  voideth,  and  the  patrons  vary  in  their 
presentments,  whether  the  bishop  shall  have  liberty  to  present  which  of  the  incumbents 
that  he  will  or  noil"  The  Court  therefore  in  construing  the  passage  adduced,  will 
observe  what  the  question  in  discussion  was  to  which  the  passage  was  applied,  and 
which  obviously  related  to  a  variation  in  presenting  by  joint-patrons.  As  to  Watson's 
Clergyman's  Law,  the  authority  cited  only  regards  the  duty  of  the  Ordinary  where 
there  is  a  variation  [408]  in  the  presentment,  and  is  therefore  inapplicable  to  the 
present  question.  As  to  the  record  of  the  former  proceedings  in  quare  irapedit  to 
recover  the  same  advowson,  in  the  first  action  Crispin,  the  only  person  who  pleaded, 
claimed  under  the  Crown  ;  and  on  the  trial  the  title  was  found  against  him.  After- 
wards another  action  was  brought,  in  which  Loraax  relied  on  the  judgment  by  default 
against  Cook  which  was  conclusive  against  him.  There  was  no  question  concerning 
an  usurpation  on  one  or  the  other  copircener,  nor  any  averment  that  on  account  of  a 
disagreement  between  the  coparceners  it  belonged  to  the  eldest  to  present.  As  to  the 
demurrer  to  the  rejoinder,  it  is  said  that  a  traverse  is  taken  in  the  replication  on  an 
inference  of  law  which  is  not  traversable,  and  which,  if  the  subject  were  traversable, 

(a)  The  question  in  the  Year  Book  is,  whether  a  grant  by  several  coparceners  of 
their  right  in  an  advowson  to  the  eldest,  was  good,  not  being  stated  to  ba  by  specialty. 
It  is  to  this  that  the  obaervation  of  Hill,  Justice,  refers, 
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is  not  a  material  traverse.  It  is  therefore  coritemled,  tbat  the  other  party  may  pass 
it  by,  and  traverse  the  matter  of  iniluceraent.  Now  all  the  authorities  cited  with 
respect  to  the  plaiiitid's  traverse  go  only  to  shew  that  the  general  rule  is,  that  liie 
plaintiff  must  not  desert  his  own  title,  and  fall  upon  the  title  uf  the  defendant.  But 
admilling  that  rule,  it  is  not  applicable  in  the  present  case.  For  though  the  plaiutiff 
cannot  desert  his  own  title  where  the  defendant  denies  it,  yet  it  i'i  clearly  otherwise 
where  the  defendant  confesses  and  avoids  it:  Fur  there  the  plaintitf  in  his  replica- 
tion may  traverse  the  mjilter  of  avoidance  contained  in  the  defendant's  plea.  This 
evidently  appears  from  Bhjbij  v.  Fthherbert.  The  true  point  to  be  considered  is, 
whether  the  defendant  rests  on  the  matter  of  avoidance,  if  he  does,  the  plaintiff  may 
traverse  it.  The  situation  of  the  parties  to  this  record  is  changed  by  the  method  of 
pleading ;  the  plaintiff  stands  as  it  were  in  the  place  of  the  defendant,  and  is  entitled 
to  take  advantage  of  the  same  rules  of  pleading  to  which  the  defendant  would  have 
been  entitled  if  he  had  traversed  the  plaintiff's  title  instead  of  confessing  and 
avoiding  it. 

Cur.  ad  vis.  vult. 

On  this  day  the  judgment  of  the  Court  was  thus  given  by 

LoKD  LouGiiiiOKoriiii.  The  plaintiffs  in  this  case  are  executors  and  devisees  in 
trust,  and  entitle  themselves  to  the  advowson  in  question  under  the  will  of  Caleb 
Lomax,  whom  the  declaration  states  to  have  been  seiseil  in  fee  of  the  advowson,  and 
to  have  presented  on  a  former  avoidance.  To  this  declaration  the  defendant  Edward 
Baiker  pleads  four  pleas.  On  the  second  and  third,  issue  is  joined;  the  first  and 
fourth  are  the  subject  of  [409]  the  argument  before  the  Court.  The  first  plea  states 
a  title  to  the  advowson  of  one  Ellis  who  presented  in  1G80;  that  Ellis  conveyed  it  to 
Killigrew,  that  Kdligrew  devised  it  to  his  wife  Lucy  for  her  life,  and  that  the  reversion 
on  the  death  of  Killigrew  descended  to  his  three  daughters  in  coparcenary.  It  then 
states  an  avoidance  during  the  life  of  Lucy  the  widow,  and  a  presentation  by  Lomax 
the  father  of  the  testator,  usurping  on  Lucy.  It  then  states  that  the  living  again 
became  vacant,  after  the  death  of  Lucy,  by  the  resignation  of  the  then  incumljent 
Romney,  and  that  the  Crown  by  usurpation  on  the  right  of  the  eldest  coparcener  pre- 
sented again  the  same  clerk.  It  then  states  an  avoidance  by  the  death  of  that  presentee, 
and  another  presentation  on  that  avoidance  by  Lomax  usurping  upon  the  right  of  the 
second  coparcener.  A  title  is  then  deduced  at  considerable  length  to  the  defendant 
from  the  second  and  third  coparcener,  concluding  with  a  claim  to  present  on  the 
existing  vacancy  iu  the  third  turn. 

A  replication  is  put  in  to  this  plea,  and  that  replication  states  a  purchase  by  Lomax 
of  the  right  of  Lucy  Killigrew  the  widow,  and  a  presentation  of  the  advowson  made 
by  him  during  the  life  of  Lucy,  on  an  avoidance  then  happening.  A  fine  is  then  set 
forth,  levied  by  the  three  coparceners  of  the  advowson,  and  a  conveyance  to  Lomax 
under  that  fine.  Having  stated  this  title  in  behalf  of  the  plaintiffs  in  answer  to  the 
plea,  the  replication  concludes  that  the  resignation  of  Komney  was  fraudulent  and 
without  notice,  and  traverses  that  upon  that  resignation  it  belonged  to  the  eldest 
coparcener  to  present.  To  this  replication  there  is  a  rejoinder  by  the  defendant,  iu 
which  the  defendant  traverses  the  fine  ;  and  to  that  rejoinder  there  is  a  special  demurrer 
alleging  as  a  defect,  that  there  is  a  traverse  taken  upon  a  traverse. 

In  this  part  of  the  argument  it  is  incumbent  on  the  plaintiffs  to  shew  that  their 
replication  was  good,  and  that  the  traverse  with  which  it  concludes  was  a  material 
travel  se.  For  if  the  replication  be  not  good,  and  the  traverse  material,  the  consequence 
will  be  that  the  plea  is  a  good  bar  to  the  title  which  the  plaintiffs  have  set  up  in  their 
declaration.  It  is  a  certain  rule  that  the  plaintiff'  must  recover  on  the  strength  of  his 
own  title.  That  rule  is  not  at  all  controverted  ;  but  it  is  argued  on  the  part  of  the 
plaintiffs,  that  a  defect  in  the  defendant's  title  will  leave  the  plaintiffs  in  possession  of 
the  title  upon  which  they  have  declared,  unanswered  ;  and  that  the  defendant  when  he 
pleads  and  sets  forth  a  title  in  himself,  puts  himself  in  the  situa-[410]-tion  of  a  plaintiff. 
This  argument  would  be  well  founded  if  the  plea  which  the  defendant  has  put  in  were 
bad  on  the  face  of  it,  since  in  that  case  the  first  error  in  pleading  would  be  committed 
by  the  defendant,  and  the  general  title  which  the  plaintifl's  have  shewn  iu  their 
declaration  would  remain  unanswered.  But  in  the  case  before  us  it  is  not  so;  the 
plea  is  on  the  face  of  it  a  good  plea  ;  there  is  no  objection  to  the  manner  in  which  the 
defendant  has  pleadad  his  title.  The  plaintiffs  therefore  must  shew  a  more  particular 
title  than  they  have  set  forth  in  the  declaration,  and  they  find  themselves  under  the 
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necessity  of  abandoning  the  general  title  on  which  they  declared,  and  of  shewing  by 
the  replication  a  better  title  than  that  which  the  defendant  has  stated  in  bis  plea. 
Accordingly  they  do  so  ;  for  admitting  the  right  of  Killigrew,  who  is  the  ancestor 
under  whom  the  defendant  claims,  the  plaintiffs  claim  by  virtue  of  a  fine  levied  by  all 
the  coparceners.     This,  no  doubt,  is  a  full  and  complete  answer  to  the  title  set  out 
in  the  plea.     But  then  the  plaintiffs  instead  of  resting  on  that  title,  instead  of  putting 
any  matter  in  issue  on  that  title,  instead  of  drawing  any  conclusion  on  which  there 
can  bean  issue,  conclude  with  suggesting  that  the  resignation  of  Roniney  was  fraudulent, 
and  that  the  usurpation  for  that  turn  was  not  an  usurpation  on  the  right  of  the  eldest 
coparcener;  for  that  is  di-stinctly  the  effect  of  the  traverse.     A  great  many  cases  were 
cited  to  shew  that  this  traverse  was  material ;  and  I  admit  that  is  the  point  to  be  proved. 
But  it  cannot  be  material  in  the  abstract ;  it  is  material  or  not,  quoad  the  right  to 
support  which  it  is  taken.      Now   the  right  insisted   on   by   the   plaintiffs   in   their 
replication,  is  a  right  under  the  title  of  Killigrew  to  the  advowson  by  a  conveyance 
from  the  three  coparceners  ;  and  to  that  right  so  set  out,  whether  the  avoidance  in 
question  is  in  the  first,  second,  or  third  turn,  is  of  no  sort  of  consequence.     There  is 
no  question  of  turn  with  respact  to  a  person  who  claims  in  himself  a  title  to  the  whole 
advowson  ;  and  the  irrelevance  of  the  traverse  taken  by  the  plaintiffs  to  the  title  set 
out,    cannot   appear   more   strongly    than    by    comparing    this   case    with    the    case, 
3  Wils.  214,  which  was  cited  in  the  argument  to  shew  the  sufficiency  of  the  traverse 
on  the  pait  of  the  plaintiffs.     In  the  case  in  Wilson,  the  title  set  up  by  the  pleadings 
on  each  side  was  distinctly  that  of  a  presentation  by  turns.     Neither  the  Company  of 
Grocers  nor  the  archbishop  pretended  either  of  them  to  have  the  general  right  to 
present  to  the  living.     But  on  the  title  deduced  in  the  prior  part  of  the  pleadings,  it 
was  manifestly  a  [411]  presentation  in  which  two  turns  belonged  to  the  archbishop 
and  one  to  the  Grocers'  Company.     The  title  of  the  plaintiffs  therefore  was  directly 
maintained  by  the  traverse  which  was  taken  in  the  replication  :  the  archbishop  had 
not  only  two  turns,  but  the  first  turn  was  his  confessedly  de  jure  ;  the  denying  then 
that  the  plaintiffs  had  the  right  to  the  second  turn,  and  the  asserting  that  they  had  the 
right  to  the  third  turn,  were  in  effect  precisely  the  same  propositions.     By  making 
good  the  point  on  which  they  took  their  traverse,  they  must  by  necessary  consequence 
affirm  and  support  the  title  set  out  in  their  declaration.     But  in  the  present  case 
admitting  what  in  all  probability  was  true,  that  the  right  was  not  in  the  coparceners, 
it  would  not  tend  to  shew  that  the  plaintiffs  had  derived  a  right  from  Killigrew,  who 
by  confession  of  the  pleailings  was  clearly  at  one  time  intitled  to  the  right  which 
descended  on  the  coparceners,  and   which,  unless  it  was  passed  by  them,  would  still 
remain  in  them  to  be  exercised  according  to  the  nature  of  their  interest.     It  is  said, 
however,  that  the  defendant  has  rejoined  informally,  that  he  ought  to  have  demurred 
to  the  replication.     Now  I  take  it,  that  wherever  a  traverse  is  immaterial,  the  other 
parly  may  pass  it  by,  and  put  in  issue  a  more  material  part.     But  it  is  not  necessary 
to  consider  whether  it  were  better  for  the  defendant  to  have  demurred  to  the  replication, 
or  to  have  rejoined  as  he  has  done ;  because  if  the  traverse  be  bad  the  replication  is 
bad,  and  the  defendant  is  intitled  to  judgment  on  the  plaintiff's  replication.     I  doubt, 
however,  whether  it  would  have  been  safe  for  the  defendant  to  have  done  that  which 
would  have  permitted  the  averment  to  stand  confessed  of  the  fine  levied  by  the  three 
coparceners  to  the  use  of  Lomax  in  fee.     If  that  be  a  substantive  allegation,  he  has  met 
it;  if  it  be  not,  then  the  plaintiffs  having  admitted  the  title  in  Killigrew  and  the 
descent  from  him,  have  shewn  nothing  to  avoid  it,  or  to  support  any  right  in  themselves, 
and  the  replication  is  no  answer  to  the  plea. 

The  fourth  plea  states  the  right  correctly  and  truly,  and  is  also  agreeable  to  a 
former  judgment  of  this  Court  on  the  same  right  of  the  same  parties.  There  is  but 
one  objection  made  to  it,  namely,  that  it  is  pleaded  that  the  coparceners  did  not  agree 
to  present,  and  therefore  that  on  the  first  avoidance  the  presentation  belonged  to  the 
eldest.  The  argument  is  tbat  in  the  language  of  many  books  and  some  pleadings,  the 
right  of  presenting  by  turns  is  said  to  arise  when  coparceners  cannot  agree,  and  many 
authorities  have  been  quoted  [412]  to  prove  this  position.  It  is  also  laid  down  in  Bro. 
tit.  Present,  al  Eglise,  19.  Fitz.  Nat.  Brev.  Qua.  Imp.  81.  Co.  Litt.  166  b.  Doctor  and 
Student,  b.  2,  c.  30,  and  is  clear  law,  that  the  first  presentation  in  such  case  of  mere 
right  belongs  to  the  eldest,  descends  to  her  issue,  goes  to  her  husband  by  the  courtesy, 
and  pisses  by  her  grant.  The  expression  then  that  they  cmnot  agree,  therefore  the 
exercise  of  tbe  right  must  be  by  turns,  is  geaerally  true.     It  is  a  legal  presumption, 
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that  on  a  right  so  circumstanced  they  cannot  agree.  The  eliiest  has  it  pleno  jure,  and 
the  concurrence  of  the  others  would  only  operate  to  their  own  prejudico.  But  it  is 
not  a  position  of  fact  that  they  cannot  agree,  nor  could  any  issue  be  taken  upon  it. 
If  they  do  not  agree,  the  eldest  must  present  in  the  first  turn  ;  an  actual  agreement 
can  alone  prevent  it.  No  authority  has  been  cited  to  shew  it  to  bo  bad  pleading  to 
state  that  they  did  not  agree  ;  on  the  contrary,  in  the  case  of  this  very  advowson  the 
phrase  in  the  pleadings i.s  distinctly,  that  they  "did  not  agree  "  and  the  Court  in  giving 
judgment  reason  upon  it  as  being  precisely  synonymous  with  "could  not  agree." 
Besides  this,  in  a  plea  in  bar,  certainty  to  a  common  intent  is  sufficient.  On  this 
ground,  therefore,  the  fourth  plea  is  well  pleaded,  and  on  that  also  there  must  be 
Judgment  for  the  defendant. 

The  following  case  was  cited  in  the  argument  from  the  MSS.  of  Mr.  Justice  Burnet. 

Barker  and  Cook  against  The  Bishop  of  London,  Lomax,  and  Bellamy,  1790. 

Mic.  26  Geo.  2.  C.  B. 

In  a  quare  impedit  brought  against  A.  and  B.  tenants  in  common  of  an  advowson, 
being  assignees  of  coparceners,  who  do  not  agree  to  present,  A.  suffers  judgment 
by  default,  and  B.  dies  pending  the  writ.  This  judgment  is  a  bar  to  another 
quare  impedit  brought  by  A.  and  C.  the  representative  of  B.  (in  which  A.  is 
summoned  and  severed,)  to  recover  the  same  presentation,  but  is  not  a  bar  to 
C.'s  right  to  recover  on  the  next  avoidance  in  his  turn  (a). 

This  was  an  action  of  quare  impedit  brought  by  Edward  Barker  and  James  Cook, 
(in  which  James  Cook  was  summoned  and  severed)  against  the  Bishop  of  London, 
Caleb  Lomax,  and  Daniel  Bellamy  his  clerk. 

The  declaration  stated,  that  John  Ellis  was  seised  in  fee  of  the  advowson  in  gross 
of  the  vicarage  of  St.  Stephen's,  near  St.  [413]  Alban's,  and  presented  one  Thomas 
Perkins  his  clerk,  who  was  theriiupon  admitted,  instituted,  and  inducted  ;  that  John 
Ellis  by  his  will  of  the  30lh  of  June  1680,  devised  the  advowson  to  Kobecca  his  wife 
for  life,  remainder  to  his  second  son  Thomas  in  tail  male,  remainder  to  his  third  son 
John  in  tail  male,  remainder  to  his  fourth  son  James  in  tail  male,  remainder  to  the 
heirs  of  his  second  son  Thomas  for  ever.     .John  Ellis  died.     Rebecca  died  in  1682. 

Thomas  Ellis  in  Michaelmas  term,  2  James  2,  by  bargain  and  sale  enrolled,  con- 
veyed this  advowson  by  the  name  of  all  that  capital  messuage  or  late  dissolved  hospital 
of  St.  Julian,  with  the  appurtenances,  and  the  advowson  of  the  parish  church  of  St. 
Stephen's,  to  John  Dod  and  John  Keeve  in  fee  ;  against  whom  a  common  recovery  was 
had  in  that  term,  in  which  Thomas  Eilis  came  in  as  vouchee,  which  was  to  the  use  of 
Thomas  Ellis  in  fee.  In  Hilary  terra,  2  William  &  Maiy,  a  fine  was  levied  by  Thomas 
Ellis,  and  Mary  his  wife,  to  Ilein-y  Killigrew,  to  the  use  of  Henry  Killigrow  in  fee. 

Thomas  Perkins  died  the  1st  of  May  1693,  and  by  his  death  the  said  church 
became  vacant;  which  church  remaining  vacant  for  18  months,  King  William  the 
Third  by  lapse  presented  .John  Fothergill  in  1695,  who  was  admitted,  instituted  and 
inducted.  Henry  Killigrew  by  his  will,  8th  December,  1704,  devised  this  advowson 
to  his  wife  Lucy  for  life,  and  died  in  December  1712,  whereby  his  widow  Lucy 
Killigrew  was  seised  for  life  of  the  advowson,  with  a  remainder  in  fee  to  his  three 
daughters,  Lucy,  Mary  and  .Judith,  as  coparceners. 

Lucy  Killigrew,  the  mother,  by  indenture  of  the  28th  of  August  1716,  on  an 
intended  marriage  of  her  daughter  Lucy  with  James  Cook  (one  of  the  plaintifTs  in 
this  writ),  and  the  said  Lucy  the  daughter,  conveyed  one-third  part  of  the  advowson 
to  trustees,  to  the  use  of  Lucy,  the  mother  for  her  life,  remainder  to  the  use  of  .James 
Cook  for  his  life,  remainder  to  the  use  of  Jjucy  the  daughter  for  life,  remainder  to 
trustees  for  their  lives,  to  preserve  contingent  remainders,  remainder  to  their  first,  and 

(fl)  [This  case  is  reported  in  "Willes's  Rep.  6-59,  and  the  point  of  it  is  thus  stated 
by  Mr.  Duruford,  in  the  margin  :  "  If  A.  and  B.  coparceners  in  an  advowson,  do  not 
agree  to  present  on  a  vacancy,  A.  the  eldest  (or  her  assigns)  may  present  to  the  first 
turn,  and  B.  or  her  assigns  to  the  next.  And  if  when  A.  and  B.  do  not  agree,  C. 
(a  stranger)  implead  A.  only,  by  quare  impedit  on  a  vacancy,  and  recover,  it  is  a  bar  to 
a  quare  impedit  brought  by  B,  against  C.  for  that  turn,  though  not  for  the  next  turn."] 


IH.  BL.414.  BARKER   V.  THE   BISHOP   OF    LONDON  241 

every  other  son  in  tail  male,  remainder  to  their  daughters  as  tenants  in  common  in 
tail,  remainder  to  the  heirs  of  James  Cook  in  fee. 

In  1726,  Mary  the  daughter  married  Edward  Barker  father  of  the  present  plaintiff. 
In  October  1728,  the  church  became  vacant  by  the  death  of  John  Fothergill,  on  which 
one  Caleb  Lomax,  by  usurpation  on  Lucy  Killigrew  the  mother,  [414]  presented  John 
Romney,  who  was  admitted,  instituted  and  inducted. 

Lucy  Killigrew  the  mother  died  in  1729,  whereby  James  Cook  became  seised 
during  his  life,  of  one-third  part  of  the  advowson,  with  remainders  over  as  aforesaid  ; 
Edward  Barker  in  right  of  his  wife  became  seised  in  fee  of  one  other  third  part,  and 
Judith  Killigrew  in  her  own  right  was  seised  of  the  other  third  part.  On  the  8th  of 
June  1730,  the  church  became  vacant  by  the  resignation  of  John  Romney,  whereupon 
the  King  by  usurpation  presented  the  said  John  Romney,  who  was  thereon  admitted, 
instituted  and  inducted. 

Judith  Killigrew,  by  her  will  of  the  10th  of  May  1731,  devised  her  third  part, 
among  other  things,  to  trustees  to  pay  and  dispose  the  rent,  issues  and  profits  thereof 
to  such  persons  and  to  such  uses  as  Mary  Barker,  during  her  coverture,  should  appoint, 
exclusive  of  her  husband  ;  remainder,  after  Mary's  decease,  to  the  present  plaintiff  in 
tail  male,  with  remainders  over,  and  afterwards,  viz.  on  the  18th  of  June  1731,  the 
said  Judith  Killigrew  died. 

In  May  1734  Mary  Barker  died,  whereupon  James  Cook  became  seised  for  life  of 
one-third  part,  Edward  Barker  the  father  of  one  other  third  part  for  his  life,  and 
Edward  Barker  the  present  plaintiff  of  one  other  third  part  in  fee  tail ;  and  afterwards 
the  church  became  vacant  by  the  death  of  John  Romney,  whereby  it  belonged  to  those 
three  to  present. 

During  the  vacancy,  on  the  28th  of  November  1747,  Edward  Barker  the  father 
died,  whose  third  part  thereupon  came  to  Edward  Barker  the  plaintiff:  that  it  belonged 
to  James  Cook  and  him  to  present,  but  that  the  bishop,  Caleb  Lomax  and  Daniel 
Bellamy,  unjustly  hindered  them,  &c. 

The  bishop  claimed  nothing  but  as  Ordinary,  &c. 

The  defendant,  Caleb  Lomax,  pleaded  four  pleas  : — 

1st.  He  pleaded  a  special  title  under  a  recovery,  and  traversed  the  seisin  in  fee  of 
John  Ellis. 

2d.  He  pleaded  the  same  title,  and  traversed  that  Thomas  Perkins  was  instituted 
to  the  church  on  the  presentation  of  John  Ellis. 

3d.  That  in  Michaelmas  term  in  the  twentieth  year  of  the  reign  of  Geo.  2,  he 
brought  a  quare  impedit  in  this  Court  against  the  Bishop  of  London,  Daniel  Crispin, 
clerk,  James  Cook,  one  of  the  plaintiffs  to  the  present  writ,  and  Edward  Barker  the 
father,  in  his  life-time  ;  and  in  Hilary  term,  in  the  21  Geo.  2,  by  the  [415]  considera- 
tion of  the  Court,  recovered  against  the  said  James  Cook  his  presentation  to  the  said 
vicarage,  by  default  of  the  said  James  Cook,  and  in  the  Eister  term  following  declared 
against  the  Bishop  and  Daniel  Crispin,  and  had  a  verdict  and  judgment,  and  a  writ  to 
the  bishop  to  institute  a  fit  person  at  his  presentation  :  that  his  clerk,  Daniel  Bellamy, 
one  of  the  now  defendants,  was  admitted,  instituted  and  inducted  ;  it  was  then  averred 
that  James  Cook,  Edward  Barker  the  father,  and  the  now  plaintiff,  and  since  the 
decease  of  Edward  Barker  the  father,  James  Cook  and  the  now  plaintiff  never  did 
agree  among  themselves  to  present  a  fit  person,  wherefore  he  prayed  judgment,  &e. 

The  4th  plea  traversed  that  the  fine  between  Henry  Killigrew  and  Thomas  Ellis 
and  Mary  his  wife,  was  levied  to  the  use  of  Henry  Killigrew  and  his  heirs,  on  which 
issue  was  joined. 

The  defendant,  Bellamy,  pleaded  the  same  pleas. 

The  plaintiff  replied  to  the  several  pleas  of  each  : 

1st.  That  John  Ellis  was  seised  in  fee,  and  on  that,  issue  was  joined. 

2d.  That  Thomas  Perkins  was  instituted  into  the  church  at  the  presentation  of 
John  Ellis,  on  which  issue  was  joined. 

3d.  To  the  third  plea  there  was  a  general  demurrer,  in  which  the  defendant 
joined. 

This  was  argued  upon  the  demurrer,  by 

Bootle,  Serjt.,  and  at  another  day  by  Prime,  Serjt,  for  the  plaintiff,  who  con- 
tended that  a  recovery  in  quare  impedit,  even  after  plenarty  by  it,  was  no  bar  to  the 
right  of  a  stranger.  Keilw.  49  a.  6  Co.  48  b.  Boswel's  case.  The  right  of  presenta- 
tion or  advowson  is  an  entire  thing,  and  one  coparcener,  or  tenant  in  common,  cannot 
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bar  the  other.  That  it  is  an  entire  thing,  is  holden  in  Co.  Litt.  197  b.  and  that  the 
one  eanitut  bar  ihe  other  by  non-appearance  or  release,  is  laid  down.  2  Ami.  48,  49. 
In  case  of  a  thing  entire,  and  in  the  lealt}',  as  the  presentation  of  a  church,  the  lelease 
of  one  shall  be  only  a  bar  to  his  part,  but  shall  enure  to  the  henefit  of  the  other,  who 
shall  recover  the  whole  presentation.  5  Co.  97  b.  The  Countess  of  Northumberland' x  case. 
In  this  case  the  default  of  Ciok  in  the  former  action  is  to  be  considered  as  a  fraud, 
which  cannot  injure  the  present  plaintiff,  who  was  no  party  to  that  suit.  If  he  had 
been  a  party  he  might  have  had  judgment,  and  a  writ  to  the  bishop  notwithstanding 
Cook's  default :  for  if  several  defendants  be,  and  one  makes  default,  there  is  a  writ 
to  the  bishop  awarded  against  him  ;  but  if  there  is  judgment  for  the  other  [416] 
defendant,  he  shall  have  a  writ  to  the  bishop  against  the  plaintiff  by  the  common 
law.  2  Inst.  124,  125.  Jenk.  2,  Cent.  95  (case  85).  As  to  the  averment  that  the 
copaiceners  or  tenants  in  common,  did  not  agree  to  present  a  fit  person,  that  is  wholly 
immaterial;  for  though  after  a  partition  they  may  biiiig  their  sip  irate  actions  of 
([iiare  impedit,  each  for  their  respective  turn,  yet  before  partition,  even  after  a  com- 
position to  present  by  turns,  they  must  join  in  the  writ,  2  Inst.  365.  Keilw.  1.  But 
when  Cook  is  summoned  and  severed  in  a  joint  writ,  Barker  sues  for  his  own  presenta- 
tion alone,  and  Cook  has  no  interest  in  the  suit.  2  Roll.  Abr.  350  (pi.  8).  1  KoU. 
Kep.  242.  The  same  rule  holds  in  the  case  of  ravishment  of  ward  ;  and  also  in  debt 
by  two  executors.     l)y.  319  b. 

Draper,  Serjt.,  and  at  another  day,  Poole,  Serjt.,  for  the  Defendant,  aiguoiJ,  that 
though  it  was  true  that  three  coparceners  in  law  make  but  one  person,  and  that  after 
summons  and  severance,  one  coparcener  shall  recover  alone,  yet  the  title  is  always 
joint.  The  Stat.  Marlbridge,  c.  12,  says.  That  if  the  disturber  makes  default  there 
shall  be  a  writ  to  the  bishop,  "quod  reclamatio  impeditoris  ilia  vice  cotuiuerenli  non 
obsistat,  salvo  irapeditori  alias  jure  suo,  cum  inde  loqui  voluerit."  By  which  it  appears 
that  the  defendant  loses  his  light  of  presenting  ilia  vice,  for  that  turn,  with  a  saving 
of  bis  light  at  another  turn. 

Here  is  a  joint  right  in  three  as  tenants  in  common,  assignees  of  three  coparceners. 
A  suit  is  brought  against  two  of  them,  one  dies  pending  the  suit,  the  other  suffers 
judgment  against  him  by  default,  the  third  is  no  party  to  the  suit.  The  defendant 
against  whom  judgment  was  recovered,  has  lost  all  his  right  to  that  presentation,  to 
Lomax  the  plaintiff  in  that  suit.  If  so,  and  the  tenants  in  common  were  assignees 
of  coparceners,  who  could  not  agree  to  present,  which  is  admitted  by  the  demurrer, 
whose  turn  was  it  to  present?  It  was  Cook's  turn,  as  assignee  of  the  eldest  sister. 
2  Inst.  365.  Co.  Litt.  186  b.  But  supposing  this  pjint  were  not  so,  and  that  they 
were  barely  tenants  in  common,  the  advowson  being  an  entire  thing,  the  presentation 
of  one  if  accepted,  serves  for  them  all ;  so  the  recovery  against  one  bars  all  from  suing 
for  that  turn.  The  recovery  against  Cook  is  peremptory  for  that  turn  against  him, 
and  all  claiming  with  or  under  him.     Moore,  81. 

If  therefore  Cook  be  a  disturber  for  that  turn,  and  peremptorily  so  by  his  own 
default,  how  can  any  one  set  up  a  title  to  present  to  that  turn  in  the  right  of  Cook 
and  himself?  How  [417]  will  the  judgment  be  peremptory  against  his  claim  pro 
ilia  vice,  if  that  may  be  done?  It  is  said  that  the  present  plaintiff  was  no  party  to 
the  suit  against  Cook  ;  but  he  was  privy  to  the  title  of  Cook.  Lomax  had  no  reason 
to  make  the  present  plaintiff  a  defendant  in  that  action,  as  Cook  and  Barker  the 
father  presented  and  were  disturbers.  Upon  the  whole  it  seems  clear,  that  no  title 
can  be  set  up  to  this  turn  in  Cook,  or  jointly  with  him  ;  and  that  Barker  has  no  right 
to  this  presentation  upon  this  record,  since  Cook,  as  assignee  of  the  eldest  sister,  is 
entitled  to  this  turn,  and  might  have  brought  his  quare  impedit  against  Barker,  the 
plaintiff,  had  he  hindered  him.  Co.  Lit.  186.  There  is  no  ground  therefore  for  the 
plaintiff  to  recover  this  presentation. 

The  Court  were  unanimous  iu  the  following  judgment. 

If  this  had  been  the  case  of  mere  tenants  in  common,  it  would  have  been  more 
doubtful,  for  the  advowson  in  that  case  is  one  entire  thing,  not  in  its  nature  severable 
but  by  partition.  There  if  one  leleases  it  shall  enure  to  the  benefit  of  the  other. 
5  Co.  97.  So  if  two  tenants  in  common  be  sued  in  a  quare  impedit,  one  makes 
default,  and  the  other  appears,  if  he  hath  judgment,  he  shall  have  a  writ  to  the  bishop, 
though  on  default  the  plaintiff  is  entitled  to  a  writ  to  the  bishop  against  him  who 
made  default.  2  List.  124,  125.  Sj  if  two  tenants  in  common  sue  in  quare  impedit, 
one  is  uousuited,  the  other  shall  recover.     Co  Litt.  197  b.     But  though  these  rules 
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are  laid  down  where  two  joint-tenants,  or  tenants  in  common,  are  parties  as  plaintiffs 
and  defendants  to  the  same  suit,  yet  there  is  no  case  where  one  joint-tenant  or  tenant 
in  common,  is  sued  or  sues  alone,  and  after  a  recovery  against  him,  be  it  in  chief  or 
by  default,  and  a  writ  to  the  bishop,  it  hath  been  held  that  the  other  may  sue  with 
bim,  summon  and  sever  him,  and  recover  that  very  presentation.  For  it  should  seem 
that  as  the  presentation  of  one  joint-tenant  or  tenant  in  common,  will  be  a  presentation 
in  the  right  of  all,  so  a  recovery  by  default  against  one  joint-tenant  or  tenant  in 
comraoti,  will  be  a  bar  for  that  presentation  to  all.  2  Roll.  Abr.  Present.  372,  pi.  1 
et.  2,  373,  pi.  12.  However  then  the  case  may  be,  with  respect  to  mere  joint-tenants 
or  tenants  in  common  of  an  advowson,  it  is  clear  as  to  the  case  of  coparceners  ;  though 
they  may  join  in  a  quare  impedit,  yet  upon  their  not  agreeing  to  present,  the  law 
considers  their  right  of  presenting  as  severed  by  a  partition  to  present  by  turns,  as 
much  as  if  they  had  actually  made  such  a  composition  ;  therefore  though  tenants  in 
common  must  join  in  quare  impedit,  co-[418]-parceiiers  need  not  (a).  5  Hen.  7,  8, 
pi.  17.  If  they  cannot  agree,  it  is  of  commoti  right  that  the  eldest  shall  present  on 
the  first  avoidance  ;  the  second  on  the  second,  the  third  on  the  third,  and  so  on. 

2  Roll.  Abr.  364,  pi.  1.  This  privilege  goes  to  the  issue  or  assignee  in  law,  or  in  fact, 
of  coparceners,  such  as  the  grantee,  or  tenant  by  the  curtesy.  2  Roll.  Abr.  346, 
pi.  2  and  3.  Co.  Litt.  166  b.  Moore,  225.  And  if  any  of  the  coparceners  be 
disturbed  by  the  other,  or  their  assigns,  she  may  bring  quare  impedit  against  them. 
Suppose  then  a  lapse  incurs,  where  persons  have  a  right  to  present  by  turns,  it  is  held 
that  only  the  right  of  the  person  who  had  then  a  right  to  present,  shall  be  lost.  Bro. 
Present,  pi.  26.  So,  if  there  are  four  coparceners,  the  eldest  and  second  present, 
a  stranger  usurps  on  the  third  ;  this  usurpation  will  only  affect  that  turn,  and  the 
fourth  may  present  when  his  turn  comes,  and  if  disturbed  bring  quare  impedit ;  for 
the  usurpation  only  displaced  the  turn  of  the  third.  Bro.  Qua.  Imp.  pi.  118.  Suppose 
Cook  had  granted  away  his  turn,  would  n  )t  his  grantee  be  thereby  entitled  to  his 
turn  against  Barker?  And  is  there  a  stronger  way  of  granting,  than  by  suffering  a 
judgment  against  him  and  execution  for  this  turn  by  Lomax  as  is  here  done?  Why 
is  a  usurpation  against  a  bishop  no  bar  to  his  successor,  though  it  is  to  himself! 
Because  by  1  Eliz  (C.  19)  a  bishop  cannot  grant  away  such  an  advowson.  Cro. 
Jac  673.  Sir  W.  Jones  4.5,  S.  C.  where  a  recovery  without  title  by  default,  against 
a  former  Bishop  of  Ely,  was  held  not  binding  on  his  successor.  In  this  case  therefore 
the  recovery  against  Cook  is  to  be  considered  as  a  grant  of  his  turn,  or  a  usurpation 
on  his  turn  only,  and  therefore  conclusive  to  Barker,  who  has  no  right  to  his  turn, 
unless  they  had  agreed  to  present,  which  is  not  averred,  and  not  denied  that  they  did 
not.  This  recovery  therefore  is  peremptory  for  this  turn,  but  will  be  no  bar  to  Barker 
recovering  the  presentation  at  the  next  avoidance. 

Judgment  for  the  defendant. 

Arthington  and  Hardcastle  against  The  Blshop  of  Chester  and 
Jackson,  Clerk.     Saturday,  May  I5th,  1790. 

Where  the  grant  of  a  rectory  by  the  crown  contained  an  exception  of  all  churches 
and  vicarages  thereto  belonging,  a  perpetual  curacy  belonging  to  the  rectory  passed 
by  the  grant,  not  being  included  in  the  exception. 

Quare  impedit.  The  declaration  stated,  that  the  Defendants  were  summoned  to 
answer  the  Plaintiffs  of  a  plea,  that  they  permit  the  Plaintiffs  to  present  a  fit  person 
to  the  perpetual  [419]  curacy  of  the  Church  of  Coverham,  in  the  county  of  York  and 
diocese  of  Chester,  &c.  That  one  Thomas  Hardcastle  was  seised  of  five  undivided 
sixth  parts  of  the  impropriate  rectory  of  the  parish  Church  of  Coverham,  and  one 
Richard  Geldart  of  the  other  undivided  sixth  part  of  the  said  rectory  in  their  demesne 
as  of  fee,  as  tenants  in  common,  and  not  as  joint-tenants,  to  which  said  rectory  the 
nomination  and  appointment  of  the  curacy  of  the  parish  Church  of  Coverham  did 
belong  and  appertain,  and  doth  yet  of  right  belong  and  appertain  ;  that  the  siid 
Thomas  Hardcastle  and  Richard  Geldart  being  so  seised,  and  the  curacy  being  vacant, 
they  nominated  and  appointed  one  Christopher  Lonsdale  clerk  to  the  said  curacy,  who 
on  that  nomination  and  appointment  was  licensed  by  the  then  Bishop  of  Chester  to 

(a)  [Where  such  composition  has  been  made,  see  Wats.  CI.  Law,  254.] 
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the  said  curacy  and  to  be  the  curate  thereof  in  the  time  of  Geo.  2 :  that  in  the  twelfth 
year  of  the  reign  of  Geo.  2,  a  fine  sur  cognizance  de  droit  come  ceo,  &c.  was  levied 
by  the  said  Richard  Geldart  and  his  wife,  of  his  undivided  sixth  part  of  the  said 
rectory  of  Coverham,  with  the  appurtenances,  &c.  to  the  use  of  the  said  Thomas 
Hardcastle  in  fee,  who  thereupon  became  seised  of  the  whole  rectory  in  fee  :  that 
December  7th,  1743,  the  said  curacy  was  augmented  by  Queen  Anne's  Bounty:  that 
December  3d,  17.50,  the  said  Thomas  Hardcastle,  by  a  deed-poll,  granted  to  the 
present  Plaintiffs  the  right  of  nomination  to  the  said  perpetual  curacy,  when  the  same 
should  first  and  next  become  vacant  by  the  death  or  resignation  of  the  said  Christopher 
Lonsdale:  that  December  26th,  1788,  the  said  curacy  became  void  by  the  death  of 
the  said  Christopher  Lonsdale,  and  yet  is  vacant,  and  by  reason  thereof  it  belongs  to 
the  Plaintitls  to  nominate,  &c. 

Plea,  by  the  bishop  as  usual,  that  he  claimed  nothing  but  the  admission,  &c.  as 
ordinary,  &c. 

Plea  by  Jackson,  the  clerk,  that  he  is  curate  on  the  presentation,  nomination  and 
apppintmeiit  of  our  lord  the  present  King  duly  licensed,  &c.  that  King  Geo.  1  was 
seised  of  the  advowson,  right  of  presentation  or  nomination,  and  appointment  of  and 
to  the  perpetual  curacy  of  the  parish  church  of  Coverham  as  of  one  in  gross  by  itself 
as  of  fee  and  right  in  right  of  his  crown  of  England  ;  that  the  curacy  being  vacant, 
he  presented,  nominated  and  appointed  one  Humphry  Dickinson  clerk  to  the  said 
curacy,  who  was  licensed  by  the  then  Bishop  of  Chester,  and  duly  admitted  to  the 
curacy  in  the  time  of  Geo.  1  :  that  Geo.  1  died  so  seised,  on  whose  death  the  advow- 
son, right  of  presentation,  &c.  descended  and  came  to  Geo.  2,  who  was  seised,  &c.  : 
[420]  that  the  curacy  became  vacant  by  the  death  of  Humphry  Dickinson  ;  on  whose 
death,  the  said  Thomas  Hardcastle  and  Richard  Geldart  usurping  upon  the  right  of 
Geo.  2,  nominated  and  appointed  the  said  Christopher  Lonsdale  to  the  said  curacy, 
&c.  :  that  Geo.  2  died  so  seised,  on  whose  death  the  advowson,  &c.  descended  and 
came  to  our  lord  the  present  king  as  grandson  and  heir  of  Geo.  2,  whereby  he  became 
seised,  &c.  and  being  so  seised  the  curacy  became  vacant  by  the  death  of  Christopher 
Lonsdale,  whereupon  it  belonged  to  the  present  king  to  present,  ifec.  Without  this, 
that  the  nomination  and  appointment  to  the  curacy  of  the  parish  church  of  Coverham 
aforesaid,  belonged  and  appertained  to  the  said  rectory  in  manner  and  form  as  the 
said  Plaintiffs  have  above  alleged,  &c. 

Replication  in  the  common  form  to  the  plea  of  the  bishop,  with  judgment  and 
a  cesset  executio  till  the  plea  between  the  Plaintiff"  and  Jackson  the  clerk  bo 
determined. 

Replication  to  Jackson's  plea  took  issue  on  the  traverse  of  the  nomination  and 
appointment  to  the  curacy  belonging  to  the  rectory  of  Coverham,  &c. 

This  issue  came  on  to  be  tried  at  the  last  Summer  assizes,  for  the  county  of  York, 
when  a  venlict  was  found  for  the  Plaintiffs,  subject  to  the  opinion  of  the  court  on 
a  case,  which  stated. 

That  in  the  reign  of  Hen.  3  the  rectory  of  Coverham  was  appropriated  to  the 
abbey  of  Coverham,  and  from  that  time  to  the  time  of  the  dissolution  of  the  abbey 
the  p.irish  church  of  Coverham  was  served  either  by  some  of  the  monks,  or  by  some 
person  whom  they  employed,  there  not  appearing  to  have  ever  been  a  vicarage 
endowed. 

Upon  the  dissolution  of  the  abbey  in  the  27th  year  of  Hen.  8  the  same  with  all 
its  members  and  appurtenances  came  to  the  crown,  and  continued  in  the  crown  till 
he  oih  year  of  Ed.  6,  when  that  king  by  letters  patent  granted  the  same  to  John 
Ward  for  21  years  by  the  following  description  "Totam  rectoriam  ecclie  (ecclesi;e) 
piichial  (parochialis)  de  Coverham,  cum  pertiii(entiis)  in  com(itatu)  suo  Ebor(acensi) 
Abbie  (Abbatiae)  de  Coverham  in  eodem  com(itatu)  auctoritat(e)  Parliament(i) 
supress(a;)  &  dissolut(a;)  quondam  spectant(em)  &  pcrtinent(era),  ac  omnia  domos, 
edificia,  horrea,  terr(a8)  glebas,  oblacoes  (oblationes),  obvencoes  (obventiones),  proficua, 
commo<iitat(es)  et  emolumenta  quaBCunri.  eidem  rector(iaB)  quoquomodo  specan(tia) 
sivo  perlinen(tia) ;  except(is)  tam^n  semp'(cr)  nobis  heredibus  et  successoribus  nostris 
om-[421]-nino  reservat(is),  omnibus  boscis  et  suboscis,  (de  in  et'  super  pmissis  (praj- 
missis)  crescen(tibus)  et  existen{tibus),  ac  advocal' (a),  vicar(i;e)  ecclie  (ecclesife)  de 

(a)  It  is  obvious,  that  if  this  abbreviated  word  be  here  us 2(1  in  the  ablative  case, 
the  advowson  of  the  vicarage  is  included  in  the  exception  ;  if  in  the  accusative,  that  it 
passed  by  the  graut. 
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Coverham  pisedict(8e)  hend  (habendum)  et  tenend.  (tenendum),"  &c.  reserving  an 
animal  rent  of  201.  &c. 

Queeu  Elizabeth  by  letters  patent  in  the  14th  year  of  her  reign,  after  reciting  the 
above  grant  of  Ed.  6,  in  consideration  of  8531.  12.s.  granted  to  Thomas  Allen  and 
Thomas  Freeman  "Eevecoem  (Reversionem)  et  revecoes  (reversiones)  pedict  (prie- 
dictie)  rector(iiB)  ecelie  (ecclesite)  poohial  (parochialis)  de  Coverham  cum  ptin  (perti- 
nentiis)  ac  pedicor  (prsBJictorum)  domor(um)  edific(iorum)  horreor(um)  terr(arum) 
gleb(arum)  decim(arum)  oblac'  (oblationum)  obvenc  (obventionum)  pfic'  (proficuorum) 
commoditat(um)  et  emoluraent(orum)  quor'cunq  (quorumeunque)  eidem  rector(ia;) 
quoqiiomodo  spectan(tium)  sive  ptineut  (pertinentium),  &c.  &c."  These  letters  patent 
then  went  on  to  grant  the  whole  rectory  of  Coverham  to  Allen  and  Freeman  with  the 
several  appurtenances  described  (but  without  mentioning  the  vicarage)  and  at  the  end 
of  the  description  contained  the  following  clause.  "Ac  omnia  alia  commoditates 
et  emolumenta  quwcunq,  eidem  recorie  (rectorise)  quoquomodo  spectan(tia)  sive 
pertiii'(entia)  aut  ut  membi(a)  ptes  (partes)  vel  pcell  (parcella)  ejusdem  rector(ia!) 
bit(babita)  cognit'(a)  accept(a)  usitat(a)  et  reputat(a)  exi3ten(tia)  modo  vel  nup(er) 
in  tenur(a)  sive  occjpa'coe  (oceupatione)  pe'dci  (praBdicti)  Johis  (Johannis)  "Ward,  &c. 
&c."  Then  followed  "  Nee  non  totam  illam  rc'oriam  (rectoriam)  nram  (nostram)  de 
Ifordecum  omnibus  siiis  p'tin  (pertinentiis)  in  com(itatu)  nro  (nostro)  Sussex,"  &c.  with 
a  particular  enumeration  (a)  of  the  appurtenances  belonging  to  the  rectory  of  Iford, 
To  have  and  to  hold  the  said  rectories  of  Coverham  and  Iford  in  as  full  and  ample 
a  manner  as  any  Abbot  of  Coverham,  or  the  former  owners  of  the  rectory  of  Iford 
(naming  them)  had  enjoyed  the  same. 

"Excep(is)  tamen  (semp(er)  et  extra  presentem  concessionem  n'ram  (nostram) 
nob(i.5)  hered(ibus)  et  successoribus  n'ris  (nostris)  omnino  reservatis  omnibus  campanis, 
et  toto  plumbo,  de,  in,  et  super  premissis  existent(ibus)  prseter  plumbeas  gutturas,  et 
plumbum  in  fenestris  eor'dem  (eorundem)  pre-[422]-miss(orum)  ac  etiam  omnibus 
advocac  (advocationibus)  rector(iarura)  vicar(iarum)  et  eccliar  (ecclesiarum)  premiss(is) 
seu  eor(um)  alicui  spectan(tium)  seu  pertin(entium)  nob(is)  hered'(ibus)  et  succes- 
soribus nris  (nostris)  simili  modo  except(is)  et  reservat(is),"  &c. 

The  case  farther  stated,  that  during  the  time  the  rectory  of  Coverham  remained 
in  the  crown,  an  annual  pension  of  51.  6s.  8d.  was  paid  by  the  crown  to  the  person 
who  was  chaplain  and  curate  for  the  time  being  of  the  parish  church  of  Coverham. 

That  there  was  a  vicarage  at  Iford  at  the  time  of  the  above  grant  of  Queen 
Elizabeth  to  Allen  and  Freeman. 

That  in  1642  Thomas  Dickinson  was  licensed  to  serve  the  curacy  of  Coverham. 
on  the  presentation  of  William  Hardcastle  and  Thomas  Horner  impropriators. 

That  in  1691  Thomas  Oddie  was  licensed  to  serve  the  curacy  of  Coverham,  but 
it  did  not  appear  on  whose  nomination. 

That  between  the  years  1691  and  1708  (the  exact  time  not  appearing)  John  Turner 
was  licensed  to  serve  the  curacy  of  Coverham. 

That  in  1708  the  said  John  Turner  was  instituted  to  the  rectory  and  vicarage  of 
Coverham,  on  the  presentation  of  Queen  Anne,  patron  per  lapsum  temporis. 

That  in  1727,  on  the  supposed  death  of  the  said  John  Turner,  Humphry 
Dickinson  was  instituted  to  the  vicarage  of  Coverham  on  the  presentation  of  King 
George  2,  patron  pleno  jure.  That  Turner  afterwards  appeared  and  claimed  the 
chuich,  upon  which  Dickinson  gave  it  up. 

That  in  1737  while  the  said  Turner  was  in  possession  of  the  church,  Christopher 
Lonsdale  was  nominated  to  the  curacy  of  Coverham  by  Thomas  Hardcastle  and 
Richard  Geldart  impropriators. 

That  by  a  process  in  the  consistory  court  of  Chester,  the  said  Turner  was  dis- 
possessed, and  that  in  1739  the  said  Lonsdale  was  licensed  to  the  curacy  of  Coverham, 
which  he  enjoyed  till  his  death  in  1789. 

On  the  part  of  the  Plaintiffs,  Lawrence,  Serjt.,  argued  in  the  following  manner. 
The  question  in  this  ease  is,  whether  in  the  exception  of  the  advowson  of  "all 
rectories,  vicarages,  and  churches,"  contained  in  the  grant  of  Queeu  Elizabeth,  the 
right  of  nominai;ing  a  curate  to  the  church  of  Coverham  be  included]  The  several 
nominations  and  presentations  which  have  taken  place  subsequent  to  that  grant,  are 
no  farther  ma-[423]-terial,  than  as  the  usage  may  operate  to  explain  the  grant.     For 

(a)  But  did  not  mention  the  vicarage  of  Iford. 


246  ARTHINGTON    t'.  THE    BISHOP   OF   CHESTER  1  H.  BL.  424. 

the  quare  iropedit  is  brought  to  recover  the  nomination  to  the  curacy,  and  the  plea 
of  the  Defendant  Jackson  is,  that  he  is  curate  on  the  nomination  of  the  king.  But 
there  are  two  points  which  scera  clearly  in  favour  of  the  Piainlitfs  ;  1st,  Tlvit  under 
the  words  of  the  exception,  considered  without  relation  to  the  usage,  no  right  was 
reserved  to  the  crown  of  naming  the  curate  ;  2d.  That  the  usage,  as  far  as  it  is  found, 
operates  against  the  Defendant. 

It  is  stilted  that  the  appropriation  was  made  in  the  reign  of  Henry  3,  and  tiiat 
prioi'  to  the  dissolution  of  the  Abbey  of  Coverhani  the  church  was  served  by  some  of 
the  monks,  at  which  time  there  does  not  appear  to  have  been  any  vicanige  endowed. 
It  is  also  stated,  that  during  the  time  the  church  was  in  the  hands  of  the  crown,  a 
pension  was  paid  by  the  crown  to  the  curate.  Upon  this  state  of  the  case,  it  appears 
that  when  the  lease  was  made  by  Ed.  6,  and  the  reversion  granted  by  Eliz.  there  was 
no  vicarage  in  existence  upon  which  the  exception  could  operate.  The  question  then 
comes  to  this,  whether,  as  there  was  no  vicarage,  propeily  speaking,  to  which  the 
exception  could  be  applieil,  it  did  not  mean,  and  may  not  be  understood  to  reserve 
to  the  crown  the  right  of  nominating  the  pjrsori  who  was  to  perform  the  spiritual 
office,  though  such  person  were  only  chaplain  or  curate.  The  great  difl'erence  between 
rectories  appropriate,  and  those  which  are  not,  is  that  in  the  latter,  the  rector  is  for 
life,  in  the  former  perpetual,  Plow<i.  495.  2  Roll.  Abr.  341.  Wlierc  there  is  no 
vicarage  endowed,  tlie  appropriation  is  as  to  the  service  of  the  church,  in  the  same 
state  as  before  the  passing  the  15  Ric.  2,  c.  6,  Si  4  Hen.  4,  c.  12.  As  the  rector  cannot 
himself  execute  the  duty,  he  must  find  a  clerk  to  perform  the  office  for  him.  Prior 
to  those  statutes  the  persons  employed  were  reraoveal)le  at  the  will  of  the  rector,  and 
had  no  claim  to  any  salary  but  such  as  was  agreed  upon  with  the  rector.  Gibs.  Cod. 
717.  1  Burn's  Ecc.  Law,  71.  2  Burn's  Ecc.  Law,  71.  1  Blac.  Ci)ram.  387.  Bunb. 
273.  Nor  has  a  curate  now  any  interest  for  which  any  remedy  is  given  by  law, 
except  an  action  for  work  peiformed  on  a  quantum  meruit.  To  such  an  office  as 
this,  the  terms  of  the  exception  are  in  no  degree  applicable.  An  advowaon  is  the 
right  of  pio.sentation  or  collation  to  a  church.  Co.  Litt.  119  b.  Every  church  is 
either  presentative,  collative,  donative,  or  elective.  lb.  A  quare  impedit  may  be 
sued  de  ecclesia,  which  always  imports  a  rectory  [424]  or  parsonage.  F.  N.  B.  76. 
A  curate  signifies  a  clerk  not  instituted  to  the  cure  of  souls.  2  Burn's  Ecc.  Law,  52. 
But  to  a  curacy  there  is  neither  presentation  nor  collation.  The  term  advowson  is 
never  applied  but  to  a  benefice,  which  formerly  a  curacy  was  not.  In  times  when  the 
feudal  system  prevailed,  institution  took  its  rise ;  the  Ecclesiastical  law  considered 
benefices  as  analogous  to  lay  fees,  and  therefore  required  institution  to  be  made  by 
the  bishop.  But  where  there  was  no  benefice  no  institution  was  necessary  ;  and  no 
curate  was  ever  instituted  to  an  otticd  which  he  held  merely  at  will. 

The  term  vicarage,  which  at  the  time  of  the  grant  had  a  known  defined  sensa 
distinct  from  its  original  meaning,  implied  an  office  to  which  institution  and  induction 
were  necessary  according  to  stat.  Ric.  2  &  Hen.  4.  There  may  bo  strictly  speaking 
an  advowson  of  a  vicarage,  but  the  term  advowson  can  neither  be  applied  to  a  curacy 
nor  by  fair  construction  be  holden  to  mean  it.  The  oidy  argument  which  can  be  used 
0!i  the  other  side  is,  that  unless  the  words  mean  a  curacy,  they  mean  nothing,  there 
being  no  vicarage  at  Coverham.  The  answer  to  this  is,  that  the  words  were  used  ex 
majuri  cautelfi,  and  that  the  officers  of  the  crown  inserted  them,  lest  there  might 
possibly  be  a  vicarage  at  Coverham,  as  there  clearly  was  at  Iford.  This  evidently 
appears  from  the  word  rectories  being  used  in  the  same  sentence,  and  that  they  made 
the  exception  as  of  course,  without  attending  to  the  import  of  the  words;  for  the 
exception  extends  to  the  very  subject  of  the  grant,  namely,  the  rectory.  In  Hob  303, 
it  is  laid  down  that  grants  are  to  be  construed  according  to  their  plain  and  easy  sense  ; 
in  10  Co.  105  b.  it  is  said  that  every  exception  and  reservation  is  to  be  strictly 
construed.  In  Co.  Litt.  47  a.  the  ditl'erence  is  marked  between  an  exception,  which 
is  ever  part  of  the  thing  granted,  and  of  a  thing  in  esse,  and  a  reservatii)n,  which  is 
always  a  thing  not  in  esse,  but  newly  created  or  reserved  out  of  tlie  land  or  thing 
demised.     But  here  there  was  no  new  creation  of  a  vicarage. 

This  rule  holds  even  in  construing  grants  made  by  the  crown,  as  in  cases  of  patents 
granted  according  to  43  Eliz.  c.  1,  which  are  to  be  taken  most  strongly  in  favour  of 
the  patentee.  The  meaning  irideed  of  that  maxim  of  law,  which  says  that  the  grants 
of  the  crown  shall  be  strictly  construed,  is  that  they  shall  not  exceed  the  intent  of 
the  crown,  and  shall  be  expounded    most  for  the  honor   of  the  crown.     Nor  is  it 


1  H.  BL.  425.       ARTHINGTON  V.   THE  BISHOP  OF  CHESTER  247 

probable  from  the  nature  of  the  thing,  that  to  a  curacy  without  a  certain  salary  or 
any  [425]  fixed  emolument,  the  crown  shoiiLl  wish  to  retain  the  right  of  appointment ; 
and  iti  a  case  too  where  the  person  appointed  could  not  have  any  remedy  whatever 
to  obtain  his  office.  At  common  law  no  remedy  would  lie,  and  it  was  not  till  the 
stat.  Geo.  1,  st.  2,  c.  10,  was  pissed,  which  put  augmented  curacies  upon  a  footing 
with  other  benefices,  that  a  quare  impedit  could  have  been  brought.  Though  a 
mandamus  would  go  to  compel  the  bishop  to  license,  yet  it  could  not  oblige  the 
impropriator  to  admit  an  officer  who  held  at  will.  But  whatever  might  have  been 
the  intention  of  the  crown,  it  had  no  power  to  reserve  the  presentation  to  the  curacy 
out  of  the  grant  of  the  rectory.  The  nomination  of  the  curate  could  not  be  separated 
from  the  rectory.  Dyer,  58  b.  Before  the  dissolution  of  monasteries,  all  rectories 
now  impropriate  were  in  the  hands  of  religious  houses,  who  in  contsmplation  of  law 
(where  there  was  no  vicarage  endowed)  were  in  every  sense  the  rectors  of  parishes, 
and  were  considered  as  themselves  discharging  the  duties.  From  them  the  right 
of  rjauiiiig  a  curate  could  no  more  be  separated,  than  from  a  rector  at  the  present  day. 
This  could  not  now  be  done ;  a  condition  of  that  kind  in  a  presentation  would  be  void. 
If  so,  it  could  not  have  been  good  in  the  case  of  a  religious  house.  By  becoming 
appropriator  the  house  possessed  all  the  qualities,  and  was  liable  to  all  the  burthens 
of  parson.  It  became  responsible  to  the  bishop,  and  liable  to  his  process  for  neglect 
of  duty.  No  instance  can  be  found  of  a  separation  while  the  religious  houses  continued. 
On  the  dissolution  of  those  houses  the  appropriations  were  vested  in  the  crown  or  its 
grantees  to  hold  in  the  same  manner  as  the  religious  houses  held  them.  Stat.  27  H.  8, 
c.  28,  s.  2,  &  31  H.  8,  c.  13,  s.  2.  No  new  character  was  created,  but  the  impropriator 
becoming  rector  stood  in  the  same  situation  as  the  monastery  did  before  :  he  was  the 
only  person  to  whom  the  law  looked  for  a  performance,  and  against  whom  it  could 
proceed  for  a  neglect  of  the  duties.  It  seems  a  necessary  consequence,  that  he  who 
is  punishable  for  neglect  of  duty,  and  on  whom  the  law  imposes  certain  burthens, 
should  have  the  sole  power  of  appointing  his  substitute  when  he  cannot  himself 
personally  discharge  the  office. 

But  if  on  the  other  hand  it  should  be  argued,  that  when  the  nomination  of  the 
curate  is  transferred  to  another,  the  rector  is  no  longer  answerable  for  the  discharge 
of  the  duty,  or  punishable  if  no  curate  be  appointed  ;  the  consequence  would  be,  that 
[426]  there  might  be  no  means  of  compelling  the  performance  of  the  duty.  The 
person  to  whom  the  right  belonged  might  be  unknown,  or  out  of  the  reach  of  Ecclesi- 
astical censures.  He  might  hav  eno  bona  Ecclesiastica  liable  to  sequestration.  Before 
the  passing  the  stat.  1  Geo.  1,  st.  2,  e.  10,  which  held  curacies  to  be  ecclesiastical 
benefices,  no  lapse  incurred  for  not  nominating  to  a  curacy ;  nor  had  curacies  any  of 
the  qualities  necessary  to  an  inheritance.  Whatever  could  have  been  reserved  to  the 
crown  capable  of  descent,  must  have  been  either  a  corporeal  or  incorporeal  heredita- 
ment. But  the  right  of  appointing  a  curate,  is  no  more  an  hereditament  than  the 
right  of  appointing  any  other  servant. 

With  respect  to  the  usage,  the  first  presentation  made  by  the  crown  was  merely 
per  lapsum  temporis  to  the  rectory:  the  second  was  wrongful,  and  the  presentee  was 
in  fact  removed  by  the  persons  claiming  under  the  grant  of  Queen  Elizabeth,  so  that 
there  appears  no  act  of  the  crown  exercising  the  only  right  which,  it  is  now  contended, 
exists. 

Le  Blanc,  Serjt.,  for  the  Defendant.  The  question,  as  it  is  said  on  behalf  of  the 
Plaintiffs,  arises  from  the  construction  of  the  two  grants  of  Ed.  6,  and  Eliz.  which 
must  be  construed  together;  and  the  question  is,  whether  the  curacy  which  was 
separated  from  the  rectory  by  the  reservation  in  the  grant  of  Eliz.  can  again  become 
appurtenant^  Now  it  is  a  clear  rule  of  law,  that  an  advowson  or  the  like  which  was 
appurtenant  and  has  been  once  severed  from  the  principal,  can  never  afterwards 
become  appurtenant,  though  it  should  come  again  into  the  same  hands.  2  Mod.  1. 
With  respect  to  the  argument,  that  the  king's  grants  shall  be  construed  in  favour  of 
the  grantee,  it  is  contrary  to  the  general  rule  of  construction.  Plowd.  243.  But, 
another  rule  is,  that  all  the  words  of  a  grant  shall,  if  possible,  take  effect.  In  the 
grant  of  Ed.  6,  the  words  of  the  exception  cannot  be  operative,  unless  they  mean  the 
curacy.  When  the  monastery  was  dissolved,  it  came  to  the  crown,  from  which  an 
annual  stipend  was  paid  to  the  curate,  but  there  was  no  vicarage  belonging  to  it.  If 
the  words  thereof  of  the  exception  in  this  grant  do  not  mean  the  curacy,  they  can 
have  no  effect,  there  being  no  vicarage  at  Coverhara.     In  the  grant  of  Elizabeth  the 
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exception  is  of  all  advowsons  of  vicarages  and  churches,  Sic.  in  the  plural  number ; 
this  seems  to  have  been  done  by  design,  as  there  was  a  vicarage  at  Iford,  and  with 
reference  to  the  exception  in  the  grant  of  Ed.  6,  which  is  in  the  singular  [427]  number, 
and  could  only  be  applicable  to  the  curacy.  The  exception  therefore  in  the  grant 
of  Elizabeth,  comprehended  the  vicarage  of  Iford,  and  all  that  it  could  mean  to 
comprehend  at  Coverliara,  namely  the  curacy.  As  to  the  argument,  that  the  terra 
advowson  is  inapplicable  to  ;i  curacy,  it  certainly  may  be  understood  to  mean  the 
patronage  which  the  founder  of  the  church  originally  had,  whether  it  were  a  donative, 
or  the  right  of  presentation  or  nomination.  Originally  the  office  of  vicar  and  curate 
were  the  same,  whether  called  vicarius,  capelhinus,  or  by  any  other  appellation.  Those 
persons  who  discharged  the  duty  of  the  rector  were  so  described.  A  vicar  was  one 
who  performed  the  service  of  the  church  vice  rectoris ;  so  also  was  a  curate.  In  the 
term  "  vicarages  "  therefore  a  curacy  might  well  be  included,  as  a  vicarage  and  a  curacy 
were  in  effect  the  same  office.  With  respect  to  the  argument,  that  as  a  stipendiary 
curate  was  not  instituted  to  his  office,  therefore  the  term  advowson  could  not  be 
applied  to  a  curacy,  the  same  argument  would  go  the  length  of  proving  that  there 
could  be  no  advowson  of  a  donative,  because  to  a  donative  no  institution  is  necessary. 
As  to  the  authority  cited  from  Ilobart,  303,  that  was  not  the  case  of  the  construction 
of  a  grant  of  the  crown,  but  only  whether  an  advowson  passed  by  the  words  "com- 
modities, emoluments,  profits  and  advantages,"  which  the  Court  held  it  did  not.  The 
same  answer  may  be  given  to  10  Coke,  10-5,  which  was  not  on  a  question  between 
the  crown  and  the  subject,  but  between  subject  and  subject.  As  to  the  43  Eliz.  c.  1, 
that  was  passed  for  the  particular  purpose  of  the  patentees  of  the  crown.  It  was  stated 
on  the  other  side,  that  though  the  object  of  the  crown  might  be  to  reserve  the 
nomination  of  the  curacy,  yet  that  it  had  no  such  power,  because  it  was  inseparable 
from  the  rectory.  But  what  is  the  issue?  If  the  curacy  could  not  be  severetl  from 
the  rectory,  the  issue  must  fail.  It  is  stated  to  have  been  appurtenant  to  the  rectory  ; 
if  so,  it  might  clearly  have  been  severed.  Admitting  that  where  the  impropriator 
does  not  appoint  the  curate,  he  is  not  answerable  for  a  neglect  of  duty,  it  proves 
nothing  more  than  this,  namely,  that  if  the  appointment  be  taken  away,  responsibility 
is  also  taken  away.  The  case  in  Dyer,  58  b.  was  merely  between  lessor  and  lessee. 
With  respect  to  the  assertion  that  this  is  neither  a  corporeal  nor  incorporeal  heredita- 
ment, yet  it  is  as  much  incorporeal  as  the  advowson  of  a  vicarage,  and  equally  capable 
of  being  reserved  to  the  grantor  his  heirs  and  successors. 

[428]  As  to  the  usage,  there  is  no  evidence  of  what  was  done  from  1.561  to  1642, 
a  period  of  near  eighty  years;  but  of  the  instances  which  are  given  of  the  several 
nominations,  two  were  made  by  the  crown,  and  it  is  uncertain  by  whom  those  of  1691 
and  17.58  were  made. 

Cur.  advis.  vult. 

Lord  Loughborough.  In  this  case,  it  is  stated,  that  after  the  dissolution  of 
religious  houses  the  abbey  of  Cuverham  was  demised  by  Ed.  6,  to  one  Ward  for 
21  years,  and  that  in  the  grant,  after  the  demise  of  the  rectory  there  is  an  exception 
of  all  woods,  underwoods,  and  a  demise  of  the  advowson  of  the  vicarage  of  the  church 
of  Coverham  :  and  that  the  reversion  expectant  on  that  terra  for  years  was  sold  by 
Queen  Elizabeth  to  Allen  and  Freeman.  The  letters  patent  of  Eliz.  are  set  forth, 
which  begin  by  reciting  the  former  demise,  and  then  the  Queen  grants  the  reversion  of 
the  rectory  with  the  appurtenances  as  before  specified  in  the  patent  and  the  demise  for 
years.  After  this,  there  is  a  grant  of  the  whole  rectory  with  a  very  ample  description 
and  all  general  words  of  giant,  which  concludes  with  granting  it  to  Allen  and  Freeman 
in  as  full  a  manner  as  it  was  possessed  by  any  abbot  of  Coverham.  This  undoubtedly 
grants  expressly  more  than  was  contained  in  the  terms  of  the  demise  to  Ward,  because 
it  directly  grants  the  woods  and  underwoods  which  were  excepted  out  of  the  demise 
to  Ward.  It  then  mentions  a  grant  of  the  rectory  of  Iford,  in  the  county  of  Sussex ; 
and  at  the  close  there  is  an  exception  of  all  advowsons  of  the  rectories,  vicarages,  and 
churches  belonging  to  the  premises.  The  case  goes  on  to  state,  that  there  was  a 
vicarage  belonging  to  the  rectory  of  Iford,  but  none  to  the  rectory  of  Coverham ;  but 
during  the  time  the  rectory  of  Coverham  remained  iu  the  crown,  an  annual  stipend 
of  51.  63.  8d.  was  paid  by  the  crown  to  the  curate.  It  is  then  stated,  that  Thomas 
Dickenson  was  admitted  to  the  curacy  in  1642  on  the  nomination  of  the  grantees ; 
that  in  1691,  one  Oddie  was  licensed  by  the  diocesan  to  serve  the  curacy  ;  that  after- 
wards one  Turner  was  licensed  in  the  same  manner,  and  that  the  same  Turner  in  1708, 
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was  instituted  to  the  rectory  and  vicarage  of  Coverham,  on  the  presentation  of  Queen 
Anne  by  lapse.  The  case  next  states,  that  in  1727,  on  the  supposed  death  of  Turner, 
one  Dickenson  was  instituted  to  the  vicarage  of  Coverham,  on  the  presentation  of 
King  George  1,  pleno  jure  ;  that  afterwards  Tuiner  who  was  not  dead,  nor  had  made 
any  avoidance  of  the  living,  ap-[429]-peared,  and  claimed  the  church,  upon  which 
Dici<eiison  gave  it  up:  that  in  1737,  one  Lonsdale  was  nominated  to  the  curacy  by 
the  impropriators,  while  Turner  was  in  possession,  who  was  afterwards  dispossessed 
by  process  in  the  consistory  court  of  Chester ;  and  that  by  the  death  of  Lonsdale 
there  is  now  an  avoidance. 

On  this  case,  the  question  for  the  determination  of  the  court  is,  what  passed  by 
the  grant  of  Queen  Elizabeth,  to  the  persons  under  whom  the  present  parties  claim? 
for  if  all  the  interest  in  the  rectory  passed,  the  curacy  which  is  incident  to  the  rectory, 
(I  rather  call  it  incident  than  appurtenant,)  undoubtedly  passed  along  with  it.  It  is 
contended  on  the  part  of  the  plaintifl's,  that  on  the  true  construction  of  the  grant  no 
exception  can  be  intended  of  the  curacy,  and  that  if  such  exception  had  been  inserted 
in  the  grant  it  would  have  been  void  as  repugnant  to  the  grant  itself,  because  the 
rector  of  a  rectory  impropriate  where  there  is  no  vicarage  endowed  and  no  perpetual 
curacy,  is  obliged  by  law  to  find  a  curate  to  serve  the  church  and  give  him  a  reason- 
able allowance.  He  may  make  the  best  terms  he  can,  but  that  it  is  the  duty  of  the 
bishop  by  ecclesiastical  censures  to  compel  the  performance  of  the  duty  for  the  sake 
of  the  church.  That  question  would  lead  pretty  far,  but  it  is  immaterial  to  enter 
into  the  consideration  of  it,  if  on  a  thorough  view  of  the  grant  together  with  the  facts 
of  the  case  there  is  no  reason  to  say  that  the  curacy  was  excepted.  That  to  us  appears 
to  be  the  true  construction,  and  confirmed  by  the  usage.  The  grant  of  Elizabeth 
begins,  as  I  before  stated,  with  a  recital  of  the  demise  to  Ward  ;  but  it  would  not  be 
just  to  conclude  that  it  meant  to  give  no  more.  It  is  manifest  that  Ward  had  not  all 
which  the  grantees  afterwards  had,  because  there  is  an  express  reservation  in  the 
demise  to  him  of  a  part  which  they  enjoyed.  He  was  to  have  the  profits  of  the  rectory 
paying  a  rent  of  201.  per  annum  during  the  term  ;  but  the  transaction  with  Allen  and 
Freeman  was  for  an  absolute  sale  at  a  large  price  paid.  The  grant  does  not  stop 
short;  it  was  necessary  to  lecite  the  term  because  it  was  a  grant  in  fee,  and  the 
purchaser  under  the  crown  acquired  a  right  during  the  remainder  of  the  term  to  the 
rent.  It  therefore  begins  with  giving  to  the  grantees  the  reversion  after  the  term  for 
years,  and  goes  on  in  explicit  and  distinct  words,  granting  this  and  all  other  com- 
modities and  emoluments  whatever  belonging  to  the  rectory,  parcel  of  the  possessions 
of  the  abbot  of  Coverham ;  it  mentions  expressly  the  woods,  underwoods,  and  trees, 
and  closes  a  very  long  recital  of  the  particulars  with  the  [430]  words  "in  as  ample  a 
manner  and  form  as  any  abbot  of  the  abbey  of  Coverham  had  possessed  and  enjoyed 
the  same."  The  general  exception  which  follows  was  to  prevent  dilapidations,  which 
were  at  that  time  very  common  to  the  destruction  of  churches.  In  the  exception  of 
the  vicarage  it  is  psifectly  clear  that  the  nomination  to  the  curacy  is  not  in  terms 
included.  Yet  it  is  argued,  that  in  a  grant  of  the  crown  which  is  to  be  favourably 
construed,  the  court  would  extend  the  meaning  to  a  reservation  of  the  nomination  to 
the  curacy,  if  the  words  of  the  grant  could  justify  that  extension  to  be  made.  But 
the  words  of  this  grant  hardly  justify  such  an  extension.  If  there  had  been  an  excep- 
tion of  the  advowson  of  a  vicarage  specifically  named  in  the  grant  of  the  rectory  of 
Coverham,  the  argument  would  have  had  this  ground  to  stand  upon,  namely,  that 
something  must  be  meant  to  be  excepted,  that  as  in  reality  (there  being  no  vicarage 
at  Coverham)  the  only  nomination  which  could  be  made,  was  to  the  curacy,  it  must 
be  implied  that  the  curacy  was  meant,  though  improperly  described  as  a  vicarage. 
But  that  is  not  the  case.  The  words  in  the  grant  are  general  and  sutiiciently  answered, 
if  there  be  a  vicarage  belonging  to  either  of  the  livings.  Now  to  one  of  the  livings, 
to  Iford,  there  is  a  vicarage  belonging.  That  fully  satisfies  the  words  of  the  exception. 
They  are  not  nugatory  words,  and  it  is  not  necessary  in  the  construction  of  them  that 
there  should  be  an  intention  in  the  grant  to  make  any  exception  whatever  relative  to 
the  rectory  of  Coverham.  Besides  this,  there  are  subsequent  words  in  the  grant 
which  I  think  go  pretty  far  to  shew  that  this  could  not  be  the  intention.  For  there 
is  a  provision  on  the  part  of  the  crown,  to  indemnify  the  purchasers  from  all  burthens, 
charges,  and  rents  which  might  be  issuing  out  of  the  object  of  the  grant,  and  a  par- 
ticular exemption  from  the  payment  of  a  pension  of  four  shillings  per  annum,  pnyable 
out  of  the  rectory  of  Iford  to  the  vicar.     Now  the  nomination  to  that  vicarage  being 
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intended  to  be  reserved  to  the  crown  in  the  general  mention  which  is  made  of  all 
burthens  issuing  out  of  the  things  granted,  the  payment  of  this  annual  stipend  to  the 
vicar  of  Iford  is  particularly  noticed.  But  there  is  no  exemption  fiom  the  payment 
of  any  allowance  to  be  made  to  the  curato.  The  effect  therefore  of  the  grant  would 
be,  according  to  the  argument,  to  make  the  grantee  of  the  rectory  subject  in  the  law 
to  payment  of  the  curate  without  giving  him  the  power  of  nomination  ;  and  we  should 
intend  a  reservation  seveiing  the  nomination  to  the  curacy  from  the  fund  out  [431]  of 
which  the  provision  for  the  curate  must  come.  This  would  be  certainly  contrary  to 
good  policy  and  productive  of  mischief,  by  making  it  questionable  who  was  to  maintain 
the  curate,  and  leaving  the  ecclesiastical  court  destitute  of  means  to  compel  such 
maintenance  by  sequestering  the  profits  of  the  living.  The  curate  also  would  be  left 
without  having  any  resort  to  the  person  by  whom  he  was  nominated,  for  a  provision 
for  his  subsistence.  It  is  too  much  therefore  to  contend,  as  the  Defendant  does  in  this 
case,  without  special  words,  that  a  reservation  should  be  made  by  intendment  out  of 
the  general  words  of  the  grant  when  there  is  no  part  of  the  subject-matter,  nor  any 
thing  in  the  nature  of  the  case,  which  would  tend  to  induce  such  an  intendment,  and 
when  reason  and  policy  are  against  it.  If  this  intendment  were  to  hold,  then  the 
question  would  arise  which  my  Brother  Lawrence  argued  with  a  great  deal  of  force, 
but  which  it  is  not  necessary  now  to  enter  into,  whether  ,snc)i  a  reservation  could  be 
made  i  The  usage,  it  is  said,  stands  very  loosely  on  behalf  of  the  impropriators.  But 
it  is  certainly  in  their  favour.  The  first  nomination  of  which  there  is  an  account,  was 
made  by  the  impropriators.  How  the  next  person  was  appointed  does  not  appear. 
The  nomination  of  Turner  which  followed,  which  is  the  first  exercise  of  the  right  of  the 
crown,  is  stated  to  have  ))ocn  by  lapse,  from  which  it  is  to  be  presumed  that  the  crown 
had  no  original  right  to  nominate.  The  next  presentation  of  Dickenson  in  1727  is  still 
less  in  favour  of  the  right  of  the  crown,  because  it  was  clearly  made  on  complete  mis- 
information. There  was  no  vacancy,  no  avoidance,  and  Turner  bad  still  the  title  to 
the  living.  It  must  have  been  made  on  supposition  either  that  he  was  dead,  or  that 
there  was  an  avoidance  by  some  other  means.  It  was  a  presentation  granted  by  the 
crown  in  a  case  which  neither  intitled  the  crown  nor  any  one  else.  Turner  appeared, 
and  Dickenson  gave  up  the  church  to  hira,  and  he  resumtd  the  possession.  While 
Turner  was  so  in  possession,  the  impropriators  nominate;!  Lonsdale,  and  on  a  suit  in 
the  Consistory  Court,  the  Bishop  of  Chester  affirmed  their  right  to  nominate,  and 
Turner  was  in  consequence  disposses.sed,  which  would  not  have  been  if  the  right  had 
been  in  the  crown.  All  therefore  that  we  know  of  the  enjoyment  of  the  light  of 
nomination  to  this  curacy  from  the  time  of  the  grant  down  to  the  present  time  is,  as 
far  as  it  goes,  in  favour  of  the  plaintilVs,  and  there  is  no  instance  of  a  [432]  clear  right 
of  nomination  on  the  part  of  the  crown.  It  is  for  these  reasons  we  are  of  opinion 
that  there  ought  to  be 

Judgment  for  the  plaiutififs. 


Box  against  Bennett.     Monday,  May  17tb,  1790. 

Though  a  writ  of  error  may  be  brought  on  a  judgment  of  nonsuit,  the  court  will  not 
in  any  case  stay  proceedings,  or  set  aside  an  execution  for  the  costs,  on  that 
account  (a). 

The  Plaintiff  was  nonsuited  at  the  trial  of  this  cause  at  the  last  assizes  for  the 
county  of  Kent,  but  immediately  after  the  taxation  of  costs  served  the  Defendant 
with  the  allowance  ofa  wtitof  error.  The  Defendant  not  regarding  this,  proceeded  to 
take  out  a  fi.  fa.  for  the  costs,  under  which  the  sheriff  took  the  Plaintiff's  goods  in 
execution. 

A  rule  having  been  granted  to  shew  cause  why  the  fi.  fa.  should  not  be  set  aside, 
and  the  goods  restored  to  the  Plaintiff, 

Bond,  Serjt.,  shewed  cause,  contending  that  no  writ  of  error  could  be  brought  on  a 

(a)  [In  £vans  v.  Swele,  2  Bingh.  326,  the  Court  said  that  they  would  abide  by  the 
decision  in  the  principal  case,  and  refused  to  stay  execution  unless  some  real  error 
were  pointed  out,  ace.  Kempland  v.  Macauley,  i  T.  R.  436,  but  see  Levelt  v.  Perry, 
5  T.  R.  669,  and  Maderman  v.  Grant,  ibid.  714.] 
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judgment  of  nonsuit,  as  the  Plaintiff  was  out  of  court,  and  no  eiror  could  be  assigned 
on  the  proceedings. 

Kerby,  Serjt.,  in  support  of  the  rule,  argued  that  it  was  the  constant  practice  to 
grant  writs  of  error  on  judgments  of  nonsuit,  and  cited  Dyer,  32  a.  1  liol.  Abr.  744. 
Str.  235. 

The  Court  said,  that  though  error  might  be  brought  on  a  judgment  of  nonsuit, 
it  did  not  follow  that  the  execution  ought  to  be  set  aside.  And  on  this  day,  after 
consideration,  they  laid  it  down  as  a  general  rule,  that  they  would  in  no  case  stay 
proceedings  or  set  aside  an  execution  on  account  of  a  writ  of  error  being  brought 
on  a  judgment  of  nonsuit,  which  evidently  must  be  for  the  purpose  of  delay  and 
vexation. 

Kule  discharged. 

End  of  Easter  term. 


[433]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  in 
Trinity  Term,  in  the  Thirtieth  Year  of  the  Reign  of  George  III. 

Mills  against  Auriol.     Tuesday,  June  15th,  1790. 

[Referred  to,  Thomas  v.  Sylvester,  1873,  L.  R.  8  Q.  B.  372.] 

The  bankruptcy  of  the  Defendant  cannot  be  pleaded  iu  bar  of  an  action 
of  covenant  for  rent  (a). 

This  was  an  action  of  covenant  for  non-payment  of  rent  payable  quarterly.  The 
covenant  on  which  the  breach  was  assigned,  after  the  usual  words,  "yielding  and 
paying,  &c."  was  as  follows.  "  And  the  said  Peter  James  (the  Defendant)  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  did  thereby  covenant,  promise,  and 
agree,  (amongst  other  things)  to  and  with  the  said  Benjamin,  (the  Plaintiff,)  his  heirs 
anil  assigns,  that  he  the  said  Peter  James,  his  heirs,  executors,  administrators,  or 
assigns,  should  and  would,  during  all  the  rest  of  the  said  term  thereby  demised, 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Benjamin,  his  heirs  and  assigns, 
the  said  clear  yearly  rent  of  1101.  in  manner  and  form  aforesaid,  according  to  the 
true  intent  and  meaning  of  the  said  indenture."  The  breach  was  the  non-payment  of 
271.  10s.  for  a  quarter  ending  December  25,  1789. 

The  Defendant  pleaded  1st,  Non  est  factum.  2d,  Riens  arrere.  3d,  "That  after 
the  making  of  the  said  indenture  in  the  said  declaration  mentioned,  and  before  the 
suing  out  of  the  original  writ  of  the  said  Benjamin  against  the  said  Peter  James,  to 
wit,  on  the  first  day  of  Januaiy  in  the  year  of  our  [434]  Lord  1789,  and  from  thence 
until  the  day  of  suing  out  the  commission  of  bankruptcy  hereinafter  mentioned  against 
the  said  Peter  James,  he  the  said  Peter  James  was  a  trader  within  the  intent  and 
meaning  of  the  several  statutes  made  and  then  in  force  against  bankrupts  ;  that  is  to 
say,  a  merchant,  dealer,  and  chapman,  to  wit,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  and  during  all  that  time,  used  and  exercised  the  trade  and  business 
of  a  merchant,  in  buying  and  selling  divers  silks  and  other  goods,  wares  and 
merchandizes,  and  receiving  consignments  of  silks  and  other  goods,  and  selling  the 
same  on  commission  for  his  correspondents  and  customers,  for  profit  and  gain,  and 
thereby  sought  and  endeavoured  to  get  his  living  as  other  persons  of  the  same  trade 
usually  do  ;  and  the  said  Peter  James  so  being  such  trader  as  aforesaid,  within  the 
intent  and  meaning  of  the  said  several  statutes  made  and  then  in  force  concerning 
bankrupts,  and  so  seeking  his  living  by  way  of  buying  and  selling  as  aforesaid,  he 
the  said  Peter  James  afterwards,  and  before  any  of  the  rent  or  money  in  the  said 
declaration  mentioned  became  due  and  payable,  to  wit,  on  the  8th  day  of  June  in 
the  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  became 
and  was  indebted  to  one  George  Tickner  Hardy,  gentleman,  then  being  a  subject 
of  this  realm,  in  1001.  of  lawful  money  of  Great  Britain,  for  so  much  money,  before 
that  time,  paid,  laid  out  and  expended  by  the  said  George  Tickner  Hardy,  to  and  for 
the  use  of  the  said  Peter  James,  at  his  special  instance  and  request ;  and  the  said 

(a)  See  stat.  6  Geo.  4,  c.  16,  s.  75. 
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Peter  Jamts  being  so  iiidebltd  as  aforesaid,  and  being  a  subject  of  this  realm,  and 
so  seeking  his  living  by  way  of  buying  and  selling  as  aforesaid,  he  the  said  Peter  James, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  (ho  the  said  George  Tickner  Hardy  so  being  a  creditor 
of  the  said  Peter  James,  and  being  then  wholly  unsatisfied  his  debt)  manifestly 
became  a  bankrupt  within  the  intent  and  meaning  of  the  several  statutes  made  and 
then  in  force  against  bankrupts ;  and  the  said  Peter  James  so  being  and  remaining 
a  bankrupt  as  aforesaid,  he  the  said  George  Tickner  Hardy,  as  well  for  himself,  as 
for  all  other  creditors  of  the  said  Peter  James  afterwards,  to  wit,  on  the  9th  day 
of  June,  in  the  year  aforesaid,  at  Westminster,  in  the  county  of  Middlesex,  to  wit,  at 
London  aforesaid,  in  the  pjrish  and  waid  aforesaid,  exhibited  his  certain  petition 
in  writing,  to  the  Right  Honourable  Edward  Lord  Thuilow,  then  Lord  High  Chancellor 
of  Great  liritairr,  arrd  thereby  petitioned  the  said  Lord  Chancellor  to  grant  to  the  said 
[435]  George  Tickner  Hardy  His  Majesty's  commission,  to  be  directed  to  such  and  so 
mairy  persons  as  he  shouM  thirrk  fit  to  be  directed  to  such  and  so  many  persorrs  as  he 
should  think  fit  to  give  his  authority  of  and  corrcernitrg  the  said  bankrupt,  and  to  all 
other-  irrterrts  and  purposes,  accordiirg  to  the  provisions  of  the  statutes  made  and  then 
in  force  concernirrg  barrkrupts,  as  by  the  said  petition  remaining  in  the  Court  of 
Chancery  of  our  lord  the  rrow  King  at  Westminster  aforesaid,  more  fully  appears  ; 
and  the  sjid  Peter  James  further  sailh,  that  upon  the  said  petition  of  the  said  George 
Tickner  Hardy  so  exhibited  as  aforesaiil,  on  behalf  of  himself  anil  all  other  the  then 
creditors  of  the  said  Peter  James,  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  for  givitrg  them  relief  on  that  behalf,  afterwards  and  before  the 
said  sum  of  money  in  the  said  declaration  mentiotred,  or  arry  part  thereof  became  due, 
aird  before  the  said  supposed  breach  of  covenant,  to  wit,  orr  the  rurrth  day  of  June  in 
the  year  aforesaid,  at  Westmitrster  aforesaid,  to  wit,  at  London  aforesaid,  irr  the  parish 
aird  ward  aforesaid,  a  certairr  commission  of  our  lord  the  now  King,  founded  upon  the 
statutes  made  and  then  irr  force  corrcerning  barrkrupts,  in  due  form  of  law  issued, 
under  the  Great  Seal  of  Great  Br-Jtairr,  bearing  date  the  same  day  aird  year  last  afore- 
said, directed  to  Michael  Dodsoir,  Thomas  Plumor-,  Edward  Einch  Hatton,  Robert 
Coniyn,  aird  Charles  Proby,  Esquires,  arrd  was  then  arrd  there  to  them  directed,  by 
which  said  commission  our  said  lord  the  now  King  gave  frdi  power  and  authority  to 
them  the  said  Michael  Dodson,  Thomas  Plumer,  Edward  Firrch  Ilattoir,  Robert  Corayn, 
and  Charles  Proby,  four  or  three  of  them,  to  proceed,  according  to  the  said  statutes, 
and  all  other  statutes  then  in  force  concernirrg  bankrupts,  not  only  concerning  the 
aforesaid  bankrupt,  his  body,  larrds,  tenements,  both  freehold  arrd  copyhold,  goods, 
debts,  and  all  other  matters  whatsoever,  but  also  corrcernirrg  all  other  persorrs,  who 
by  concealment,  claim,  or  otherwise  should  oireiid  touching  or  concerning  the  premises, 
or  any  part  thereof,  against  the  true  intent  and  purport  of  the  said  statutes,  and  to 
do  and  execute  all  and  everything  and  things  whatsoever,  as  well  for  and  towards 
satisfactiorr  arrd  payment  of  the  creditors  of  the  said  Peter  James,  as  towards  and  for 
all  other  irrtents  and  purposes  whatsoever,  according  to  the  order  and  provisions  of 
the  said  statutes,  as  by  the  said  commissiorr  [436]  (amongst  other  things)  more  fully 
appears  :  by  virtue  of  which  said  commission,  and  by  force  of  the  statutes  aforesaid,  the 
said  Michael  Dodson,  Edward  Fiuch  Hattorr  and  Robert  Comyn,  three  of  the  commis- 
sioners named  in  the  said  commission  afterwards,  to  wit,  on  the  eleventh  day  of  Jurre, 
in  the  year  aforesaid,  to  wit,  at  Lorrdorr  aforesaid,  irr  the  parish  and  ward  aforesaid, 
having  taken  upon  themselves  the  burtherr  of  the  said  commission,  then  and  there  duly 
adjudged  and  declared  the  said  Peter  James  to  have  been  and  become  on  the  day  of  the 
issuing  of  the  said  commission,  arrd  then  to  be  a  bankrupt,  within  the  true  intent  and 
mearring  of  the  said  statutes,  some  or  one  of  them  :  and  the  said  Peter  James  further 
says,  that  afterwards,  to  wit,  on  the  SGth  day  of  June  irr  the  year  aforesaid,  at  Lomlon 
aforesaid,  (the  said  Peter  James  then  remaining  arrd  corrtinuing  a  barrkrupt  as  afore- 
said) they  the  said  Michael  Dodson,  Edward  Finch  Hatton  and  Robert  Comyn  in  due 
manner,  and  according  to  the  form  of  the  statute  in  such  case  made  arrd  provided,  by 
an  inderrture  then  and  there  duly  made,  arrd  bearing  date  the  same  day  and  year  last 
aforesaid,  between  the  Siid  Michael  Dodsorr,  Edward  Finch  Hatton  and  Robert  Comyn 
of  the  orre  part,  and  Robert  Mendhara  of  Walbrook,  London,  merchant,  George  Marsh 
of  Broad-Street,  London,  silk  broker,  and  the  said  George  Ticktrer  Hardy  of  the  other 
part,  therr  arrd  there  duly  bargairred,  disposed,  assigned  and  set  over,  amongst  other 
things,  the  said  indenture  of  lease  in  the  said  declaration  mentioned,  and  all  the  estate 
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and  interest  of  the  said  Peter  James,  of,  in,  and  to  the  same,  and  of,  in,  and  to  the 
premises  thereby  demised,  to  the  said  Robert  Mendham,  George  Marsh,  and  George 
Tickner  Hardy  (the  said  Robert  Mendham,  George  Marsh,  and  George  Tickner  Hardy, 
before  the  said  assignment  so  made  to  them  as  aforesaid,  having  been  duly  chosen 
assignees  of  the  debts,  credits,  goods  and  chattels,  estate  and  effects  of  the  said  Peter 
James  the  bankrupt,  according  to  the  form  of  the  statutes  iu  such  case  mide  and 
provided),  to  hold  to  them  the  said  Robert  Mendham,  George  Marsh,  and  George 
Tickner  Hardy,  their  executors,  administrators  and  assigns,  from  thenceforth  for  the 
residue  of  the  said  demised  term,  then  to  come  and  unexpired;  by  virtue  of  which 
said  assignment,  all  the  estate,  interest,  and  term  of  years  then  to  come  and  unexpired, 
property,  claim,  and  demand  of  the  said  Peter  James,  of  and  in  the  said  indenture  of 
lease,  and  of  and  in  the  premises  thereby  demised,  then  and  there  became  and  was 
vested  in  the  said  Robert  Mend-[437]-ham,  George  Marsh,  and  George  Tickner  Hardy, 
as  such  assignees,  and  the  same  from  thence  hitherto  hath  been,  and  still  is  vested  in 
them,  the  said  Robert  Mendham,  George  Marsh,  and  George  Tickner  Hardy  (the  said 
commission  still  remaining  in  full  force  and  effect,  in  no  ways  superseded,  cancelled, 
or  set  aside,)  and  the  said  Robert  Mendham,  George  Marsh,  and  George  Tickner 
Hardy,  then  and  there,  to  wit  on  the  same  day  and  year  last  aforesaid,  at  London 
aforesaid,  became,  and  were,  and  for  a  long  time,  to  wit  from  thence  hitherto  have 
been,  possessed  of  and  in  the  said  demised  premises,  with  the  appurtenances,  and  this 
the  said  Peter  James  is  ready  to  verify,"  &o. 

To  this  plea  there  was  a  general  demurrer,  and  issue  joined  on  the  two  first. 

The  demurrer  was  argued  in  Easter  term  last  by  Bond,  Serjt.,  for  the  Plaintiff, 
and  Le  Blanc,  Serjt ,  for  the  Defendant ;  and  in  this  term  by  Adair  Serjt.,  for  the 
Plaintiff,  and  Lawrence,  Serjt.,  for  the  Defendant.  The  following  was  the  substance 
of  the  arguments  on  the  part  of  the  Plaintiff. 

The  matter  disclosed  iu  the  third  plea,  affords  no  answer  to  the  demand  of  the 
Plaintiff,  because  the  covenant  on  which  the  action  is  brought,  being  express,  personally 
bound  the  Defendant,  and  was  not  done  away  by  the  assignment  under  the  commission 
of  bankrupt.  Li  leases  there  are  two  sorts  of  covenants,  by  which  tenants  are  liable 
either  to  an  action  of  debt  or  covenant;  namel}',  express,  and  implied  covenants.  In 
the  latter,  the  lessee  is  liable  to  either  species  of  action,  unless  there  has  been  a 
complete  assignment  with  the  assent  of  the  lessor,  for  by  such  an  assignment,  the 
right  of  action  of  the  lessor  is  certainly  divested.  JValker's  case,  3  Co.  22  a.  where 
the  lessee  having  assigned  his  term  without  the  assent  of  the  lessor,  was  still  holden 
to   be  subject  to  debt  for  the  rent  in  arrear.     So  in   Wadham  v.  Marloio{a),  Lord 

(a)   Woodham  v.  Marlow,  B.  R.  Mich.  25  Geo.  3  *. 

This  was  an  action  of  debt  for  rent  due  on  a  lease  which  was  expired.  The 
defendant  pleaded  :  1.  Non  est  factum.  2.  As  to  181.  5s.  one  quarter's  rent,  that  he 
became  a  bankrupt,  and  that  the  said  sum  of  181.  5s.  was  due  before  his  bankruptcy. 
3.  As  to  the  residue  of  the  sum  demanded,  that  it  became  due  after  the  bankruptcy. 
On  the  first  plea  issue  was  joined.  On  the  second  the  plaintiff  remitted  the  181.  5s. 
and  demurred  generally  to  the  third. 

It  was  argued  in  support  of  the  demurrer,  that  where  there  is  an  assignment 
by  the  original  lessee,  if  the  lessor  accepts  rent  of  the  assignee  the  lessee  is  thereby 
discharged,  it  being  an  acceptance  of  the  assignee  as  tenant.  The  lessor  may  either 
resort  to  the  lessee  on  the  privity  of  contract,  or  the  assignee  on  the  privity  of  estate. 
But  having  made  his  election  against  whom  to  proceed,  he  is  bound  by  it.  Walkers 
case,  3  Co.  22,  Devereux  v.  Barlow,  2  Saund.  181.  The  case  of  Coghill  v.  Freelore, 
3  Mod.  325,  goes  farther,  as  there  it  is  said,  that  privity  of  contract  with  the  testator 
is  not  discharged  by  his  death.  In  Canlrel  v.  Graham,  Barnes,  69,  the  Court  interposed 
on  behalf  of  the  liberty  of  the  person.  That  is  like  the  case  of  a  certificated  bankrupt 
having  by  a  subsequent  promise  made  himself  liable  to  a  debt  contracted  before  his 
bankruptcy,  where  the  Court  have  permitted  a  common  appearance. 

As  to  the  getieral  question,  whether  the  Plaintiff  can  recover  notwithstanding  the 
assignment,  the  bankrupt  may  indeed  say,  that  he  has  parted  with  his  whole  interest, 
and  that  it  is  hard  he  should  be  called  to  account,  on  a  contract  previously  made. 

*  Cooke's  Bankrupt  Laws,  last  edit.  518  [more  fully  and  correctly  reported  in 
8  East,  316  {n)\ 
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Mansfield  says  that  the  tenant  [438]  shall  not  by  his  own  act  destroy  the  tenancy 
without  the  concurrence  of  the  landlord.  As  the  law  is  thus  with  regard  to  [439] 
the  action  of  debt  on  an  implied  covenant,  so  also  it  is  with  respect  to  the  action  of 
covenant  on  an  implied  covenant,  in  which  the  general  rule  is,  that  without  the  assent 

But  if  there  be  any  hardship,  it  is  for  the  Legislature  to  interpose.  Bankruptcy  arises 
from  the  act  of  the  bankrupt  himself,  he  therefore  is  liable  as  much  as  any  other 
lessee.  The  certificate  can  discbarge  from  no  debt  but  what  is  due  before  the  bank- 
ruptcy. In  Ai/hil  V.  James,  C.  B.  22  Geo.  3,  which  was  an  action  of  covenant,  the 
defendant  pleaded  his  discharge  under  an  insolvent  act,  and  on  demurrer  judgment 
was  given  for  the  plaintiff'.  It  was  there  s.iid,  that  a  bankrupt  is  liable  for  covenants 
made  before  his  bankruptcy  :  and  there  seems  to  be  no  reason  why  he  should  not  also 
be  liable  for  a  debt  accruing  in  consequence  of  a  covenant  made  before  it. 

For  the  defendant  it  w;is  contended,  that  debt  only  was  brought  on  the  reddendum 
of  the  lease.  Plowd.  132.  Co  Lilt.  142  a.  2  Black.  Com.  41.  It  is  payable  out  of 
the  land,  not  on  account  of  the  land.  The  moment  the  lessee  parts  with  the  possession, 
the  action  can  no  longer  be  maintained.  Notice  to  the  lesssor  of  the  assignment  by 
the  les.see,  is  sufficient  to  dischaige  him.  There  is  a  great  difference  between  covenant 
and  debt  on  the  reddendum  ;  the  words  "yielding  and  paying"  create  a  covenant  to 
pay,  but  only  on  condition  that  the  lessee  shall  enjoy.  It  does  not  hold  after  eviction 
or  loss  of  possession.  But  after  loss  of  possession  the  party  is  still  liable  on  an  express 
covenant.  1  Sid.  447.  1  Brownl.  20.  Rent  arises  on  a  contract  executory.  Suppose 
the  bankrupt  had  entered  into  a  contract  to  deliver  goods  at  a  future  day  :  his  assignees 
might  have  affirmed  or  disaffirmed  the  contract.  All  his  personal  engagements  pass  to 
them.  If  the  terra  be  of  greater  value  than  the  rent,  it  shall  be  presumed  that  the 
assignees  have  accepted  it,  and  the  lessee  shall  be  exonerated.  The  privity  of  contract 
is  destroyed  by  the  assignment.  When  the  lessee  is  deprived  of  the  land  without 
remedy  over,  he  ceases  to  be  liable  for  the  rent.  So  it  is  on  eviction,  entry,  and 
expulsion.  Plowd.  71.  Noy,  75.  So  if  deprived  by  the  act  of  God.  1  Roll.  Abr. 
236.  But  here  the  defendant  is  deprived  by  the  act  of  law.  7  Vin.  Abr.  84. 
1  Atk.  67.  A  commission  of  bankruptcy  is  an  execution  in  the  first  instance,  not  an 
act  of  the  party.  Burr.  2439,  Mayor  v.  Steward.  There  is  a  difference  between  an 
insolvent  person  and  a  bankrupt. 

Lord  Mansfield.  Two  points  were  argued  for  the  Plaintiffs.  1st.  If  there  had 
been  no  bankruptcy,  but  the  lessee  had  merely  assigne<l  to  another,  he  would  still 
remain  liable  in  debt,  till  the  lessor  had  assented  to  the  assignment.  2d.  Bankruptcy 
being  an  act  done  by  the  bankrupt  himself,  he  shall  remain  liable,  like  any  other 
lessee.  As  to  the  first  point,  it  is  not  necessary  that  there  should  be  an  actual 
acceptance  of  rent  by  the  lessor  in  order  to  discharge  the  lessee  from  the  action  of 
debt  or  the  reddendum  ;  but  any  assent  is  sufficient.  The  action  on  the  reddendum 
is  founded,  not  merely  on  the  terms  of  the  demise,  but  on  the  enjoyment  of  the 
tenant.  In  IVarren  v.  Cunsd,  2  Lord  Raym.  1.000,  it  was  agreed  that  "levied  by 
distiess  and  sic  nil  debet"  was  a  good  plea  to  debt  for  rent  on  an  indenture.  What 
shall  be  deemed  an  enjoyment  by  the  tenant  hath  been  much  agitated  as  a  question 
of  law;  but  he  cannot  destroy  the  tenancy  without  the  assent  of  the  lessor.  On 
behalf  of  the  Defendant  it  was  argued,  that  notice  to  the  lessor  is  a  sufficient  discharge 
of  the  lessee.  But  in  the  cases  in  Brownl.  and  Cro.  Jac.  there  was  an  express  accept- 
ance, and  in  Sidertin,  though  the  case  is  short  and  confused,  it  must  be  so  understood. 
In  2  Saund.  181  it  is  said  he  may  sue  either  assignee  or  lessee.  In  the  present  case 
there  is  neither  acceptance  of  rent,  nor  assent;  and  if  there  were  nothing  but  notice, 
we  are  all  of  opinion,  that  the  lessee  would  be  liable  to  the  action.  This  brings  me  to 
the  second  point,  on  which  there  are  only  two  cases ;  for  that  of  Aylett  v.  James  does 
not  apply.  Those  cases  aie  Mayor  v.  Steward  and  Cantrcl  v.  Graham.  The  first  was 
determined  on  the  ground  that  the  covenant  was  collateral  ;  but  there  is  a  strong 
though  obiter  dictum  of  Yates  J.,  that  it  would  be  hard  to  leave  the  lessee  liable  to 
the  covenants,  when  the  act  of  law  had  divested  him  of  the  emoluments,  and  vested 
them  in  his  creditors.  In  Cantrcl  v.  Graham,  the  Court  made  a  direct  determination 
on  the  point.  We  have  a  fuller  note  of  it  than  there  is  in  Barnes.  The  counsel  said 
it  was  merely  an  effort  made  to  relieve  the  Defendant  on  account  of  the  hardship  of 
the  case.  But  the  Court  would  not  have  discharged  him,  unless  they  had  been 
satisfied  that  the  action  was  not  founded.     This  case  is  precisely  in  point,  and  we 
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of  the  lessor,  the  lessee  shall  not  discharge  himself  from  his  covenant  by  an  assignment 
of  the  term. 

Thus  the  law  stands  as  to  implied  covenants.  But  with  regard  to  an  express 
covenant,  though  it  be  true  that  no  action  of  debt  will  lie  on  it  against  the  lessee,  after 
an  assignment,  where  the  lessor  has  by  a  direct  act  (such  as  the  acceptance  of  rent 
from  the  assignee)  confirmed  the  assignment,  Cro.  Jac.  334,  yet  it  is  equally  true, 
that  on  an  express  covenant,  an  action  of  covenant  will  lie  for  the  lessor  against  the 
lessee,  notwithstanding  his  acceptance  of  rent  from  the  assignee.  1  Sid.  402,  Cro. 
Jac.  309,  Cro.  Car.  188,  580,  Cas.  temp.  Hardwicke,  343;  and  in  Cro.  Jac.  522, 
1  Sid.  447,  the  distinction  between  express  and  implied  covenants  is  taken  ;  that  in 
an  express  covenant,  though  the  lessor  accept  rent  from  the  assignee,  yet  he  may 
have  an  action  of  covenant  against  the  lessee,  but  not  in  case  of  an  implied  covenant, 
which,  it  is  said,  is  cancelled  by  the  assignment. 

The  question  then  is,  whether  in  the  present  case,  the  lease  and  all  the  bankrupt's 
interest  being  vested  in  the  assignees  under  the  commission,  he  is  discharged  from  an 
express  covenant  1  Now  the  contrary  appears  from  Thurshy  v.  Plant,  1  Saund.  237. 
The  assignees  of  a  bankrupt  are  like  any  other  assignees  of  a  lease.  The  assignment 
under  the  commission  is  no  more  than  any  other  assignment  with  the  assent  of  the 
lessor,  every  one  having  virtually  given  his  assent  to  an  Act  of  Parliament.  Wadhani 
V.  Marlow.  A  bankrupt  though  divested  of  his  property  is  still  liable  on  his  express 
covenants. 

[440]  The  protection  from  debts  which  is  given  to  bankrupts,  is  on  condition  of  a 
complete  obedience  to  the  regulations  of  the  several  Acts  passed  on  the  subject.  It 
is  therefore  mateiial  to  consider  what  those  regulations  are.  By  13  Eliz.  c.  7, 
bankrupts  were  only  discharged  to  the  extent  of  the  sum  actually  paid  ;  and  thus  the 
law  remained  till  the  passing  of  4  Anne,  c.  17,  by  which  a  bankrupt  surrendering,  and 
conforming  with  the  terms  prescribed,  was  discharged  from  all  debts  due  at  the  time 
he  became  a  bankrupt;  the  reasons  of  which  provision  are  stated  by  Lord  Hardwicke, 
1  Atk.  256.  To  make  the  remedy  complete,  the  stat.  5  Geo.  2,  c.  30,  s.  7,  gives  the 
defence  of  a  general  plea  of  bankruptcy,  and  allows  the  certificate  to  be  evidence  in 
support  of  it.  But  the  bankrupt  is  not  discharged  by  these  statutes  from  contingent 
debts,  Tulhi  v.  Sparkes,  Lord  Raym,  1546,  nor  from  uncertain  damages,  nor  from 
debts  accruing  after  the  act  of  bankruptcy,  though  arising  on  a  cause  preceding  it. 
The  certificate  is  not  a  bar  to  an  action,  founded  on  an  express  collateral  covenant, 
which  does  not  run  with  the  land.  Mayor  v.  Steward,  4  Burr.  2439.  In  that  case,  the 
batdcrupt  was  holden  liable  on  an  express  covenant,  and  if  he  be  so  on  one  sort  of 
express  covenant,  why  not  on  another?  The  reason  why  in  general  the  creditors 
of  a  bankrupt  are  barred  by  the  certificate,  is  that  they  may  prove  their  debts  under 
the  commission.  But  where  the  creditor  cannot  come  in  under  the  commission,  there 
the  certificate  is  not  a  bar;  and  in  the  present  case  no  debt  could  be  proved  under  the 
commission.  The  defence  here  set  up  is  founded  on  a  mere  obiter  dictum  of  Yates,  J., 
in  Mayor  v.  Steiuard,  where  he  says,  that  "as  the  act  divests  the  bankrupt  of  his  whole 
estate,  and  renders  him  absolutely  incapable  of  performing  the  covenant,  it  would  be  a 
hardship  upon  him  if  he  should  remain  still  liable  to  it,  when  he  is  disabled  by  the 
Act  of  Parliament  from  performing  it."  But  whether  there  would  be  a  hardship 
or  not,  was  a  matter  for  the  consideration  of  the  Legislature.  In  fact  the  hardship 
would  not  be  greater  than  in  suing  a  felon  after  attainder  and  forfeiture  of  his  lands; 
yet  a  felon  in  such  a  situation  is  liable  to  an  action.  Bannister  v.  Trussel,  Cro.  Eliz. 
516.  Noy,  1.  Owen,  69.  But  in  truth  the  hardship  would  be  greater  on  landlords, 
if  the  tenant  becoming  a  bankrupt  were  discharged  from  his  express  covenants.  They 
would  be  liable  to  fraud,  and  might  be  deprived  of  their  rent.  The  assignees  of  the 
bankrupt  might  assign  the  lease  to  an  insolvent  person,  as  in  Stra.  [441]  1221,  where 
the  former  assignee  of  a  terra  made  a  further  assignment  to  a  prisoner  in  the  Fleet, 

agree  with  the  determination.  The  bankrupt's  estate  is  vested  in  the  assignees  by 
Act  of  Parliament.  Every  man's  assent  shall  be  presumed  to  an  Act  of  Parliament. 
It  was  agreed,  that  if  a  man  be  divested  by  act  of  law  without  his  own  default,  he  is 
discharged.  This  is  as  strong,  because  though  it  was  his  own  act  originalUy  on  which 
the  assignment  was  founded,  yet  the  immediate  effect  produced  is  by  the  Act  of 
Parliament;  et  in  jure  non  reraota,  sed  proxima  spectantur. 
Judgment  for  the  defendant. 
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and  by  such  assignment  was  discharged  from  debt  for  rent  by  the  original  lessor,  it 
being  holder)  that  an  assignee  of  a  term  was  no  longer  liable  than  while  the  privity 
of  estate  continued,  and  he  occupied  the  premises  ;  which  doctiino  also  agrees  wiih 
Walker's  case.  By  assignment  therefore  the  landlord  may  be  left  without  remedy 
unless  he  should  resort  to  the  antiquated  process  of  cessavit,  or  to  the  assistance  of 
two  justices  under  stat.  11  Geo.  2,  c.  19,  s.  16.  Although  an  action  of  debt  on  the 
reddendum  of  a  lease  is  barred  by  a  bankrupt's  certificate,  according  to  the  case  of 
Wadham  v.  Marltm,  and  although  an  action  of  covenant  on  an  implied  covenant  is  also 
barred  by  an  assignment,  yet  it  does  not  follow  that  an  action  of  covenant  on  an 
express  covenant  is  likewise  barred.  Though  the  party  be  exonerated  in  debt,  he  is 
not  necessarily  so  in  covenant.  Debt  lies  on  the  reddendum,  because  a  rent  issues 
out  of  the  land,  Plowd.  132  ;  Co.  Lilt.  142  a.  It  is  payable  out  of  the  land,  and  when 
the  possession  of  the  land  is  parted  with,  the  rent  and  the  action  of  debt  for  the 
recovery  of  it  are  gone.  But  an  express  covenant  is  a  solemn  engagement  from  one 
man  to  another ;  it  neither  issues  out  of  land,  nor  is  done  away  by  the  loss  of  posses- 
sion. In  1  Salk.  82,  it  is  said,  that  the  action  of  debt  is  fouuded  on  privity  of  estate, 
but  covenant  on  privity  of  contract,  which  seems  to  be  admitted.  7  Vin.  Abr.  330. 
In  the  case  of  Colterel  v.  Ilooke,  Dougl.  97,  on  covenant  for  non-payment  of  an  annuity, 
it  appeared  on  oyer,  that  there  was  a  bond  conditioned  for  payment  of  the  annuity, 
besides  the  deed  of  covenant ;  it  was  pleaded  that  both  were  given  for  the  same 
purpose,  that  the  bond  was  avoided,  and  the  Defendant  discharged  under  an  insolvent 
act.  But  the  Court  held,  though  the  bond  were  forfeited  before  the  discharge,  yet 
the  Defendant  might  be  sued  afterwards  on  the  covenant.  To  the  same*  point  is 
Ilornhy  v.  Houklilch,  Andr.  40,  the  judgment  of  Lord  Hardwicke  in  which  case  is  more 
fully  stated  in  1  Term  Ren.  B.  11.  93,  which  is  directly  in  point  to  shew,  that  an 
assignment  by  an  Act  of  Parliament  does  not  discharge  a  party  from  an  express 
covenant.  So  also  in  Ji/let  v.  Jamer.  (C.  B.  22  Geo.  3),  which  was  an  action  of  cove- 
nant, the  Defendant  pleaded  his  discharge  under  an  insolvent  act,  to  whioh^there  was 
a  demurrer,  and  judgment  for  the  Plaintiff,  the  Coui't  saying,  that  a  bankrupt  was 
liable  on  an  ex])ress  covenant  made  before  the  bankruptcy.  The  case  of  an  eviction 
is  totally  dif-[442]-ferent,  since  in  that  case  no  rent  is  due,  whether  the  eviction  be  by 
the  lessor  himself,  or  a  person  having  a  superior  title. 

The  following  were  the  arguments  for  the  Defendant.  Admitting  the  authority 
of  the  cases  cited  on  the  other  side,  which  shew  that  where  there  is  a  voluntary  assign- 
ment by  a  lessee,  such  assignment  does  not  excuse  him  from  an  express  covenant; 
admitting  also  that  the  acceptance  of  rent  by  the  lessor  from  the  assignee,  would 
not  discharge  the  lessee  from  an  express  covenant;  yet  there  is  a  clear  distinction 
to  be  made  between  an  assignment  by  virtue  of  the  bankrupt  laws,  and  a  voluntary 
assignment  by  the  lessee.  By  the  former,  the  bankrupt  is  divested  by  act  of  law 
of  all  the  property,  out  of  which,  and  in  respect  of  which  the  covenant  was  made. 
A  covenant  for  payment  of  rent  runs  with  the  land  ;  when  therefore  the  tenant  is 
evicted  by  a  superior  title,  he  is  released  from  his  covenant.  When  he  is  prevented 
from  enjoying  the  land  in  respect  of  which  he  entered  into  the  covenant,  he  is  no 
longer  liable  on  the  covenant.  Rent  is  defined  to  be  a  certain  profit  issuing  yearly 
out  of  lands  and  tenements  corporeal.  Plowd.  71.  2  Blac.  Com.  41,  when  therefore 
the  land  is  gone,  there  is  an  end  of  the  profits ;  and  it  is  on  accoinit  of  the  profits  that 
covenants  of  this  kind  are  made.  When  the  consideration  is  gone,  the  rent  fails. 
1  Roll.  Abr.  454,  pi.  8.  Where  the  lessee  makes  a  voluntary  assignment  of  his  term, 
he  has  it  in  his  power  to  make  what  stipulations  he  pleases  with  the  assignee  ;  he  may 
receive  a  consideration,  may  covenant  for  rent,  for  indemnity,  and  the  like.  But  in 
case  of  bankruptcy,  the  bankrupt  can  make  no  stipulation,  nor  receive  himself  any 
valuable  consideration.  There  is  no  analogy  therefore  between  the  assignment  under 
a  commission  of  bankrupt  and  a  voluntary  assignment  by  the  lessee  himself.  But 
it  is  admitted  on  the  other  side,  that  a  voluntary  assignment  will  bar  a  covenant 
arising  from  the  words  "yielding  and  paying,"  &c.  which  it  is  said  is  ordy  an  implied 
covenant ;  but  in  Style,  387  and  406,  tliose  words  were  holden  to  make  an  express 
covenant.  As  to  the  hardship  which  is  supposed  to  be  brought  upon  the  landlord, 
he  may  re-enter  on  non-payment  of  rent,  may  distrain  and  resoit  to  the  land 
itself  for  satisfaction.  But  the  lessee  if  he  be  evicted,  can  have  no  such  remedy  :  he 
might  therefore  suffer  a  greater  hardship.  In  case  of  a  lawful  eviction  the  lessee  is 
discharged  from  his  covenants;  and  where  he  is  divested  of  his  property  by  an  Act 
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of  Parliament,  it  operates  as  an  eviction,  and  he  ought  in  justice  to  be  equally 
discharged.  Though  the  act  of  bankruptcy  was  orig-[443]-inally  his  own  act,  yet  the 
statute  is  an  act  of  law,  and  according  to  Lord  Mansfield's  doctrine  in  JFadham  v. 
Marlmv,  in  jure  non  remota,  sed  proxima  spectantur.  The  case  of  Mayor  v.  Steward 
is  clearly  in  favour  of  the  Defendant,  to  shew  the  analogy  between  an  eviction  of  the 
tenant  by  the  landlord,  and  an  eviction  under  an  Act  of  Parliament :  there  also  the 
distinction  is  taken  between  collateral  covenants  and  those  which  run  with  the  land. 
As  to  Bannister  v.  Trussell,  there  was  no  question  in  that  case  of  rent  reserved  on  a. 
demise,  and  the  particular  enjoyment  of  certain  lands  ;  the  point  was,  whether  an 
attainted  person  was  freed  generally  from  all  his  debts;  which  the  Court  very 
properly  held  he  was  not.  In  JFadham  v.  Marloio,  Lord  Mansfield  says  "  There  is  a 
strong  though  obiter  dictum  of  Yates  J.,  that|it  would  be  hard  to  leave  the  lessee 
liable  to  the  covenants,  when  the  act  of  law  has  divested  him  of  the  emoluments  and 
vested  them  in  his  creditors,"  and  his  Lordship  also  says,  that  "in  Cantrel  v.  Gralmm 
the  Court  would  not  have  discharged  the  Defendant,  unless  they  had  been  satisfied 
that  the  action  was  not  founded."  In  Ludford  v.  Barber,  though  the  point  was  not 
directly  decided,  yet  the  opinion  of  the  Court  seems  to  be  plainly  intimated,  that 
if  it  had  been  a  question  like  the  present,  the  rule  laid  down  in  JFadham  v.  Marlow 
would  have  guided  their  determination.  As  to  Hornby  v.  Houlditch,  there  was  no 
bankruptcy  in  that  case,  but  a  South  Sea  director  was  for  his  misconduct  deprived 
of  his  property  by  a  bill  in  the  nature  of  pains  and  penalties  ;  there  was  no  act  of  law 
operating  for  the  benefit  of  an  unfortunate  tradesman  ;  besides,  there  was  a  large  sum 
reserved  for  the  maintenance  of  the  person  who  was  the  object  of  the  punishment ; 
that  case  therefore  cannot  be  applied  to  the  present.  Here  the  lessor  himself  has 
taken  away  the  obligation  to  pay  the  rent,  by  taking  away  the  land  which  was  the 
consideration  of  the  covenant ;  since  it  was  assigned  by  virtue  of  an  Act  of  Parliament, 
to  which,  according  to  JFadham  v.  Marlow,  the  lessor  svas  himself  a  party. 

Lord  Loughborough.  There  is  no  degree  of  doubt  but  that  the  law  is  established, 
that  an  action  of  covenant  may  be  brought  on  a  covenant  to  pay  rent,  though  the 
lessee  be  not  in  possession  of  the  land,  and  after  acceptance  of  rent  from  the  assignee 
by  the  lessor.  This  is  by  privity  of  contract,  but  the  distinction  is  clear  between 
debt  and  covenant.  Then  when  the  [444]  term  is  taken  under  the  assignment  of 
commissioners  of  bankrupt,  the  question  is,  whether  it  is  not  by  the  act  of  the 
bankrupt  himself]  It  is  taken  from  him  because  he  has  contracted  debts,  and  instead 
of  any  single  creditor  suing  out  a  fieri  facias,  the  common  law  execution,  there  being 
many  creditors  they  join  in  taking  out  a  commission  of  bankruptcy,  which  is  in  the 
nature  of  a  statute  execution.  By  this  the  property  is  vested  in  the  assignees,  but 
not  so  absolutely  as  in  the  vendee  by  a  sale  under  a  fieri  facias  made  by  the  sheriflF; 
because  if  the  effects  were  sufficient  without  it,  the  term  would  remain  to  the  lessee. 
Covenant  then  may  well  be  brought  against  him.  Though  he  is  out  of  possession, 
yet  he  is  placed  in  that  situation  by  his  own  act.  I  am  therefore  of  opinion  that  the 
demurrer  ought  to  be  overruled. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

Wilson,  J.  The  plea  of  the  Defendant  is  not  supported  by  any  adjudged  ease.  It 
has  never  yet  been  decided  that  an  action  of  covenant  would  not  lie  upon  a  covenant 
by  a  lessee  which  runs  with  the  land,  and  which  was  entered  into  before,  but  broken 
after  the  bankruptcy  of  the  covenantor.  I  entertained  no  doubt  on  this  question, 
except  what  arose  from  the  hints  thrown  out  by  some  of  the  judges  of  the  Court  of 
King's  Bench,  whenever  the  question  has  come  before  them,  on  account  of  the  dictum 
of  Mr.  Justice  Yates,  in  Mayor  v.  Steward,  that  as  the  bankrupt  is  divested  of  his 
whole  estate,  and  rendered  incapable  of  performing  the  covenants,  it  would  be  a  hard- 
ship upon  him  if  he  should  still  remain  liable  to  it,  when  he  is  disabled  by  the  Act  of 
Parliament  from  performing  it.  But  this  opinion  was  clearly  extra  judicial,  for  under 
the  ciicumstances  of  that  case  the  Court  held  the  plea  to  be  bad.  In  JFadham  v. 
Marlow,  Lord  Mansfield  spoke  of  the  opinion  of  Mr.  Justice  Yates  as  deserving  great 
weight,  though  it  was  extra  judicial.  But  in  that  case  it  was  not  stated  that  the 
Plaintiff'  had  accepted  rent  from  the  assignee  as  his  tenant,  and  it  was  contended  that 
debt  as  well  as  covenant  would  lie  against  the  lessee,  because  the  lessor  had  done  no 
act  to  shew  his  assent  to  the  assignment.  But  the  Court  decided,  on  the  ground  that 
the  Plaintiff  had  virtually  assented  to  the  assignment,  every  man's  assent  being  implied 
C.  P.  IV.— 9 
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to  an  Act  of  Parliament,  and  not  on  the  ground  that  an  action  of  debt  would  not  lie. 
And  in  Ludford  v.  Barber  the  Court  gave  judg-[445]  nient  for  the  Defendant,  because 
the  covenant  <leclared  upon  had  never  been  entered  into  by  him  with  the  Plaiiitift". 
Thus  the  question  stands  with  respect  to  judicial  decisions.  The  several  statutes 
relating  to  bankrupts  prior  to  the  4  Anne,  c.  17,  left  the  bankrupt  not  only  liable  to 
all  contingent  debts,  but  to  the  remainder  of  the  debts  which  his  efi'ecls  had  been 
unable  to  satisfy.  The  hardship  was  the  same,  for  the  bankrupt  was  deprived  of  his 
all,  and  yet  left  without  any  protection  against  his  creditors.  The  statutes,  previous 
to  that  time,  meant  to  give  an  execution  for  the  equal  benefit  of  all  the  creditors,  and 
if  they  were  not  fully  satisfied  by  it,  to  leave  them  for  what  was  unsatisfied,  to  every 
remedy  against  the  bankrupt  which  they  had  before.  Neither  that  statute  nor  the 
now  existing  statutes  upon  the  subject  extend  to  this  case.  The  34  Hen.  8,  c.  4 
(sect.  1),  directs  that  the  Lord  Chancellor  and  other  great  officers  shall  have  power  to 
sell  and  dispose  of  the  lands  and  goods  of  bankrupts  in  as  full  a  manner  as  the  bank- 
rupt himself  might  have  done.  Subsequent  statutes  have  empowered  the  assignees  to 
make  the  same  dispo.sition.  The  intent  of  these  several  statutes  was  that  the  act  of 
the  assignees  should  do  no  more  than  the  act  of  the  bankrupt  himself.  I  therefore  do 
not  see  how  the  maxim  "In  jure  noii  remota,  sed  proxima  spectantur"  is  applicable. 
The  Act  of  Parliament  only  assigns  the  interest  of  the  bankrupt  in  the  land,  but  does 
not  destroy  the  privity  of  contract  between  lessor  and  lessee.  An  action  of  covenant 
remains  after  the  estate  is  gone;  but  geneially  speaking,  when  the  land  is  gone,  the 
action  of  debt  is  also  gone,  debt  being  maintainable  because  the  land  is  debtor. 
Covenant  is  founded  on  a  privity  collateral  to  the  land.  A  covenant  of  this  kind  is 
mixed,  it  is  partly  personal  and  partly  dependent  on  the  land,  it  binds  both  the  person 
and  the  land.  This  brings  the  case  within  the  principle  of  Mayor  v.  Steward. 
Judgment  for  the  PlaintifT. 

[446]  Roe  on  the  demise  of  Ecerall  and  Others,  and  also  on  the  demise 
OF  Anne  Weston,  Widow,  and  also  on  the  demise  of  Maky  Weston, 
otherwise  Mary  Weston  Harper,  Spinster,  ugainst  Lowe,  Powell  and 
Da\ts,  Claiming  by  Distinct  Titles.     Monday,  June  21st,  1790. 

[447]  A.  devises  copyhold  lands  to  "trustees  in  fee  (who  are  to  be  from  time  to  time 
renewed)  in  trust  that  the  rents  and  profits  shall  for  ever  afterwards  be  disposed  of 
to  certain  charitable  purposes ;  and  directs  that  the  rent  of  the  said  copyhold  lands 
being  111.  per  aim.  shall  never  be  improved  or  raised,  but  shall  continue  at  111.  per 
annum,  and  that  B.  who  was  the  tenant  of  the  said  copyhold  lands,  and  his  children 
and  posterity  which  shall  suceeef),  shall  never  be  put  forth  or  from  the  same,  but 
always  continue  the  possession  paying  the  rent  of  111."  Neither  B.  nor  his  descen- 
dants were  ever  admitted  on  the  court  rolls.  If  B.  took  any  estate  it  was  an 
equitable  estate  tail,  the  above  words  being  clearly  such  as  would  create  an  estate 
tail.  But  the  interest  of  B  (whatever  it  is)  will  not  prevent  the  trustees  recovering 
in  ejectment,  though  the  rent  has  been  regularly  paid.  An  equitable  estate  tail  of 
a  copyhold  cannot  be  barred  by  the  devise  alone  of  the  tenant  in  tail.  Q.  Whether 
it  would  be  barred  by  a  lease  of  the  equitable  tenant  in  tail  for  a  long  term, 
i.e.  2000  years  («)?  But  clearly  where  such  lease  is  attended  with  doubtful  or 
suspicious  circumstances,  it  shall  not  prevent  the  trustees  who  have  the  legal  estate 
from  recovering  in  ejectment  against  the  lessee.  Nor  is  it  an  objection  to  the  title 
of  the  trustees,  that  from  the  time  of  the  original  devise  of  A.,  to  a  certain  period, 
the  former  trustees  do  not  appear  to  have  been  admitted  on  the  rolls  of  the  manor, 
if  there  have  been  regular  surrenders  and  admittances  for  a  considerable  length  of 
time  (ex.  gra.  for  above  40  years)  since  that  period  ;  for  it  will  be  presumed,  that 
surrenders  and  admittances  were  duly  made  before  that  period,  especially  as  the 
rent  has  been  paid  during  the  whole  time. 

Upon  an  ejectment  tried  at  the  Summer  Assizes  for  the  county  of  Warwick  1789, 

(a)  [It  is  now  the  received  doctrine  of  the  profession  that  the  same  steps  must  be 
taken  to  bar  an  equitable  estate  tail  in  copyholds  as  must  be  pursued  in  the  case  of 
a  legal  entail.  Sugd.  Vend,  and  Purch.  180,  6th  edit.  1  Preston  on  Conv.  1.5.5. 
1  Watk.  Copyh.  181,  2d  edit.] 
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before  Mr.  Baron  Hotham,  a  verdict  was  found  for  the  lessors  of  the  Plaintiff  subject 
to  the  opinion  of  the  Court  upon  the  following  case : — 

John  Smith  of  Sherborne  in  the  county  of  Warwick,  cleik,  deceased,  being  seised 
in  fee  of  the  premises  mentioned  in  the  declaration,  by  his  will  of  the  24th  of  December 
1625,  aftgr  reciting  that  on  the  21st  day  of  December  then  last,  ho  had  surrendered 
a  copyhold  messuage  and  cottage  with  the  appurtenances,  situalo  in  Knowle  in  the 
said  county,  then  in  the  occupation  of  Robert  Weston,  being  of  the  value  of  111.  per 
annum,  into  the  hands  of  the  lord  of  the  manor  of  Knowle,  by  two  customary  tenants 
according  to  the  custom  there,  to  such  uses  as  were  and  should  be  contained  in  that 
his  will,  did  bequeath,  and  his  will  and  desire  was,  that  the  inheritance  of  the  said 
copyhold  lands  should  bo  granted  unto  Rowley  Ward,  Esq.  Thomas  Cowper  and  John 
Savage,  or  to  such  two  of  them  as  the  said  Rowley  Ward  should  thiidt  fit,  and  their 
heirs,  and  ho  did  as  much  as  in  him  was,  grant  and  direct  the  said  copyholds  to  them 
and  their  heirs,  and  the  rents,  issues  and  profits  thereof,  to  the  uses,  intents  and 
purposes  thereinafter  expressed  ;  that  is  to  say,  from  and  after  the  decease  of  the  said 
John  Smith,  his  will  and  desire  was,  that  Susainiah  his  wife  should  hold  and  enjoy 
the  same,  and  take  the  rents  and  profits  thereof  for  her  life,  and  that  from  and  after 
the  decease  of  him  the  said  John  and  Susannah  his  wife,  then  his  will  was,  that  the 
said  Rowley  Ward,  Thomas  Cowper  and  John  Savage,  or  such  as  should  bo  new  takers 
thereof  as  aforesaid,  and  their  heirs,  should  for  ever  stand  and  be  seised  thereof,  and 
that  the  rents,  issues  and  profits  thereof  should  for  ever  afterwards  be  employed  and 
disposed  of  in  the  buying  and  making  up  ten  gowns  yearly,  against  the  feast  of 
Christmas,  for  ten  poor  men  of  the  parish  of  Saint  Mary  in  Warwick,  such  as  the  said 
Rowley  Ward  whilst  ho  lived,  and  after  his  death  such  as  the  said  Thomas  Cowper 
and  John  Savage,  and  others  succeeding  [448]  them  in  the  trust,  concerning  the  said 
copyhold  lands  should  think  fit,  and  his  will  was,  that  the  herdsman  of  Saint  Mary's 
for  the  time  being  should  be  one;  also  his  will  and  desiie  was,  that  the  rent  of  the 
said  copyhold  lands  being  111.  per  annum,  should  never  be  improved  or  raised,  but 
should  continue  at  111.  per  annum,  and  that  the  said  Robert  Weston,  who  was  then 
tenant,  and  his  children  and  posterity  which  should  succeed,  should  never  be  put  forth, 
or  from  the  same,  but  always  continue  the  possession  of  the  said  copyhold  premises, 
paying  the  same  yearly  rent  duly  from  time  to  time,  and  to  and  for  the  purposes  afore- 
said, and  not  otherwise ;  and  his  mind  and  will  was,  that  all  chief  rents  and  other 
payments,  in  respect  of  the  said  lands,  should  be  from  time  to  time  satisfied  and  dis- 
charged out  of  the  rents,  issues  and  profits  thereof  respectively  ;  and  directed  that 
there  should  be  from  time  to  time,  two  |)ersons  trustees  at  least  estated,  and  interested 
in  fee  of  and  in  his  aforesaid  copyhold  lands,  to  and  for  the  purposes  aforesaid,  and 
that  after  the  death  of  Rowley  Ward,  Esq.  and  either  Cowper  or  Savage,  the  bailiff  of 
the  town  of  Warwick  for  the  time  being,  should  within  one  month  nominate  another 
trustee  of  the  aforesaid  lands,  with  the  survivor  of  the  aforesaid  Rowley  Ward, 
Thomas  Cowper  and  John  Savage. 

That  the  said  John  Smith  died  without  revoking  his  said  will ;  that  Robert  Weston 
by  virtue  of  the  said  will,  enjoyed  all  the  said  premises  during  his  life,  and  paid  the  said 
yearly  rent  of  111.  unto  the  said  trustees  named  in  the  said  will,  and  to  the  persons 
claiming  under  them  as  trustees  for  the  time  being;  and  after  the  decease  of  the  said 
Robert  Weston,  Thomas  Weston  his  only  child  enjoyed  the  same  during  his  life,  and 
paid  the  said  yearly  rent  of  111.  unto  the  trustees  named  in  the  said  will,  and  to  the 
persons  claiming  under  them  as  trustees  for  the  time  being;  and  aftci  the  decease  of 
the  said  Thomas,  Sarah  the  only  daughter  of  the  said  Thomas,  who  intermarried  with 
Francis  Harper,  and  he  the  said  Francis  Harper,  in  like  manner,  held  and  enjoyed  the 
same  during  their  lives,  and  paid  the  said  yearly  rout  of  HI.  unto  the  said  trustees 
named  in  the  said  will  of  the  said  John  Smith  deceased,  and  the  pei.sjns  claiming 
under  them  as  trustees  for  the  time  being ;  and  after  the  death  of  thu  survivor  of 
them,  the  said  Francis  Harper  and  Sarah  his  wife,  Thomas  Weston  Haipor  their  only 
child  held  and  enjoyed  the  same  duiing  his  life,  and  paid  the  same  rent  of  111.  unto 
the  said  trustees  named  in  the  said  will,  and  the  persons  claiming  under  them  as 
trustees  [449]  for  the  time  being;  that  some  time  in  or  about  the  year  1737,  the  said 
Thomas  Weston  Harper  built  a  small  house  and  shop  on  part  of  the  said  premises, 
and  duly  made  and  executed  his  will  bearing  date  the  4th  day  of  Maich  1738,  and 
did  thereby  will  and  devise,  and  as  far  as  in  him  lay  give  and  devise  all  and  singular 
the  said  premises  devised  by  Smith's  will,  and  all  his  estate,  right,  title,  and  interest 
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therein,  or  thereto,  (except  the  said  house,  shop,  &u.)  utito  his  eldest  son  Thomas 
Weston  Harper,  his  heirs  and  assigns  for  ever,  he  and  they  paying  out  of  the  same 
the  yearly  rent  of  111.  according  to  the  will  of  the  said  Smith,  and  thereby  as  far  as 
he  could,  for  ever  disburthening  the  said  house,  shop,  &c.  from  the  payment  of  the 
same  or  any  part  thereof,  to  the  end  that  that  part  of  the  premises  might  be  held 
and  enjoyed  free  from  the  payment  of  any  rent  whatsoever;  and  as  to  the  said 
house,  shop,  &c.  being  then  in  the  tenure  of  the  second  son  John  Weston  Harper, 
he  devised  the  same  and  all  his  estate,  right,  title  and  interest  therein  and  thereto 
disburthened  as  aforesaid  unto  his  said  son  John  Weston  Harper,  his  heirs  and 
assigns  for  ever,  he  also  gave  several  pecuniary  legacies  to  his  other  children,  and 
bequeathed  the  residue  of  his  personal  estate  unto  his  son  Thomas  Weston  Harper, 
and  appointed  him  his  executor :  that  the  said  first  named  Thomas  Weston  Harper 
died  in  the  year  1741,  leaving  issue  three  sons,  viz.  Thomas  Weston  Harper  his 
eldest  son,  John  Weston  Harper  his  second  son,  and  William  Weston  Harper  his 
youngest  son,  and  without  having  altered  his  will ;  that  upon  the  death  of  the  said 
Thomas  Weston  Harper  the  father,  John  Weston  Harper,  his  second  son,  entered 
upon  such  part  of  the  said  premises  as  was  devised  to  him  by  his  said  father's  will 
as  aforesaid,  and  enjoyed  the  same  during  his  life,  and  died  some  time  in  the  year 
1748,  leaving  Elizabeth  his  widow,  and  two  daughters,  Mary  and  Elizabeth,  his  only 
children  :  that  after  his  death  the  said  Elizabeth  his  widow  entered  upon  and  enjoyed 
the  premises  last  mentioned  during  her  life,  and  after  her  decease  the  said  Elizabeth 
the  daughter,  who  intermarried  with  Thomas  Parkes,  entered  upon  and  enjoyed  the 
said  last  mentioned  premises  :  that  by  an  indenture  bearing  date  the  30th  day  of 
December  1777  ;  and  made  between  John  Bracknell  and  Mary  his  wife,  (which  Mary 
was  one  of  the  two  daughters  and  co  heiresses  of  the  said  John  Weston  Harper  the 
devisee  in  1738,)  Thomas  Parkes  the  younger,  the  eldest  son  and  heir  of  the  said 
Thomas  Parkes,  by  Elizabeth  his  wife  late  deceased,  (who  was  the  other  daughter  and 
co-heiress  of  the  [450]  said  John  Weston  Harper,)  of  the  one  part,  and  Edward  Lock- 
man  of  the  other  part,  for  barring  all  estates  tail  in  the  premises  last  mentioned,  and 
for  limiting  the  inheritance  thereof  to  the  uses  thereinafter  expressed,  it  was  agreed 
that  the  said  John  Bracknell,  and  Mary  his  wife,  Thomas  Parkes  the  elder  and  Thomas 
Parkes  the  younger  should  levy  a  fine  sur  conuzance,  &c.  of  all  that  messuage  or 
tenement,  &c.  &c.  at  Katherine  a  Barn's  Heath  in  the  parish  of  Hampton  in  Arden, 
which  premises  were  thentofore  in  the  occupation  of  the  said  John  Weston  Harper, 
and  since  of  Elizabeth  Weston  Harper  his  widow,  and  then  of  the  said  Thomas 
Parkes  senior,  and  of  all  other  the  messuage,  lands,  tenements  and  hereditaments  of 
them  the  said  John  Bracknell  and  Mary  his  wife,  Thomas  Parkes  the  elder,  and 
Thomas  Parkes  the  younger,  any  or  either  of  them,  in  the  parish  of  Hampton  in 
Arden  aforesaid,  which  were  in  fact  those  devised  to  John  Weston  Harper  by  the 
said  will  of  the  first  named  Thomas  Weston  Harper  in  1738,  and  part  of  the  premises 
devised  or  mentioned  to  be  devised  in  and  by  the  will  of  the  said  John  Smith,  and 
described  to  be  in  the  occupation  of  the  said  Robert  Weston.  The  uses  of  which  fine 
were  declared  as  to  one  moiety  of  the  premises  to  such  uses  as  they  the  said  John 
Bracknell  and  Mary  his  wife  should  during  their  joint  lives,  by  any  deed  or  writing 
under  their  hands  and  seals  executed  in  the  presence  of  two  or  more  witnesses,  direct, 
limit,  and  appoint,  and  for  want  of  such  appointment  to  the  use  of  the  said  John 
Bracknell  and  Mary  his  wife  for  their  several  lives,  with  remainder  to  the  said  Mary 
in  fee ;  and  as  to  the  other  moiety  thereof,  to  the  u.se  of  the  said  Thomas  Parkes  the 
elder  and  Thomas  Parkes  the  younger  in  fee  as  joint-tenants. 

That  in  Trinity  Term,  18  Geo.  3,  a  fine  was  duly  levied  with  proclamations  iu 
consequence  of  the  last  mentioned  deed.  That  by  indenture  of  lease  and  release  of 
the  18th  and  19th  of  May  1778,  between  the  said  John  Bracknell  and  Mary  his 
wife  of  the  one  part,  and  the  said  Thomas  Parkes  the  elder  and  Thomas  Parkes 
the  younger  of  the  other  part,  they  the  said  John  Bracknell  and  his  wife,  iu 
consideration  of  101.  10s.  to  them  paid  by  the  said  Thomas  Parkes  the  elder  and 
Thomas  Parkes  the  younger  did  (in  pursuance  of  the  last  abstracted  indenture) 
grant,  &c.  unto  the  said  Thomas  Parkes  the  elder  and  Thomas  Parkes  the  younger 
an  undivided  moiety  of  all  the  last  mentioned  premises,  to  hold  unto  and  to  the 
use  of  the  said  Thomas  Parkes  the  elder  and  Thomas  Parkes  the  younger  in  fee  as 
[451]  joint-tenants.  The  case  then  set  forth  several  conveyances  of  the  undivided 
moiety  of  Parkes  the  elder  and  younger  to  Davis  the  Defendant  iu  fee.     It  theu 
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Stated  that  the  premises  devised  to  John  Weston  Harper  by  bis  father  ihe  first 
mentioned  Thomas  Weston  Haipcr  aforesaid  were  wholly  in  the  paiish  of  Hampton 
in  Arden,  but  not  within  the  manor  of  Knowle,  and  were  pari  of  the  premises 
devised  or  mentioned  to  be  devised  in  and  by  the  said  will  of  the  said  John  Smith, 
and  described  to  be  in  the  occupation  of  the  said  Robert  Weston  ;  atid  that  it  did  not 
appear  that  they  were  held  of  any  other  manor ;  that  the  Defendant  Davis  was  in 
possession  of  the  said  premises  under  the  said  conveyances  above  mentioned  ;  and 
that  he  atid  those  under  whom  he  derived  his  title  to  the  same  by  virtue  of  the 
_will  of  the  said  first  named  Thomas  Weston  Harper,  and  the  conveyances  above 
mentioned  have  quietly  and  uninterriipledly  enjoyed  the  same  without  contributing 
to  any  part  of  the  said  rent  of  111.,  and  without  any  entry  or  claim  made  by  the 
lessors  of  the  Plaintiff,  or  any  of  them,  or  any  person  or  persons  under  whom  they 
or  any  of  them  derive  their,  his  or  her  title,  from  the  year  1741  until  the  present 
ejeciment  brought :  that  Thomas  Weston  Harper,  the  eldest  son  of  the  said  testator, 
the  said  first  named  Thomas  Weston  Harper,  entered  upon  the  premises  in  the  parish 
of  Hampton  in  Arden  aforesaid,  devised  to  him  by  the  said  first  named  Thomas 
Weston  Harper  in  the  year  1741,  which  were  part  of  the  said  premises  devised  or 
mentioned  to  be  devised  in  and  by  the  said  will  of  the  said  John  Smith,  and  described 
to  be  in  the  occupation  of  the  said  Kobert  Weston,  and  enjoyed  the  same  during  his 
life,  and  died  leaving  a  daughter  Martha  his  only  child,  and  by  his  will  bearing 
date  the  10th  June  1742,  gave  to  his  said  daughter  and  only  child  Martha  1001. 
and  several  other  legacies  to  his  wife  and  other  relations ;  and  in  case  his  personal 
estate  should  not  be  sufficient  to  pay  his  legacies  he  charged  the  farm,  land  and 
premises  devised  to  him  by  the  said  first  named  Thomas  Weston  Harper  with  the 
payment  thereof;  and  subject  thereto  he  also  gave,  devised  and  bequeathed  all  and 
singular  the  said  premises  unto  his  brother  William  Weston  Harper  in  fee,  to  whom 
he  also  bequeathed  the  residue  of  his  personal  estate,  and  appointed  him  sole  executor 
of  bis  will  :  that  the  said  Thomas  Weston  Harper  the  son  died  soon  after  making  his 
will,  and  upon  his  death  William  Weston  Harper  his  brother  and  devisee,  entered 
upon  and  enjoyed  the  premises  devised  to  him  as  aforesaid  during  his  life,  and  by  his 
will  bearing  date  the  19tb  [452]  September  1772,  devised  to  his  son  Thomas  Weston 
Harper  in  fee  all  the  premises  devised  to  him  the  said  William  Weston  Harper,  by 
the  will  of  his  said  brother  the  said  Thomas  Westoti  Harper  deceased  as  aforesaiii  ;  be 
also  gave  the  use  of  a  room  in  the  dwelling-house  unto  his  wife  Ann  Weston  for  her 
life,  if  she  continued  unmarried,  and  gave  to  his  two  daughters  Mary  and  Sarah  401. 
a  piece,  &c.  &c.  That  the  said  William  Weston  Harper  died  soon  after  making  his 
will,  leaving  the  said  Thomas  Weston  Harper  his  eldest  and  only  son  and  two 
daughters  Mary  and  Sarah,  which  Sarah  was  his  youngest  daughter,  but  who  after- 
wards died.  That  the  last  named  Thomas  Weston  Harper  entered  upon  the  premises 
devised  to  him  by  his  father's  will  as  aforesaid,  and  being  in  the  possession  thereof  by 
lease  and  release,  and  a  fine  sur  conusance  de  droit,  come  ceo,  &c.  conveyed  to  the 
Defendant  Lowe  in  fee  four  closes  of  land,  containing  about  thirteen  acres,  situate  in 
the  parish  of  Hampton  in  Arden  aforesaid,  part  of  the  premises  devised  or  mentioned 
to  be  devised  in  and  by  the  will  of  the  said  John  Smith,  and  described  to  be  in  the 
occupation  of  Robert  Weston.  That  Lowe  has  quietly  enjoyed  the  said  premises 
under  the  said  lease,  release  and  fine,  and  that  no  actual  entry  hath  been  made  by  the 
lessors  of  the  plaintiff,  or  any  of  them,  and  that  the  said  premises  and  no  part  thereof 
are  within  the  manor  of  Knowle,  but  are  part  of  the  lands  and  tenements  deviseil  or 
mentioned  to  be  devised  in  and  by  the  will  of  the  said  John  Smith,  and  described  to 
be  in  the  occupation  of  the  said  Robert  Weston  in  manner  aforesaid  :  and  it  did  not 
appear  that  they  were  held  of  any  other  manor.  That  the  Defendant  Joseph  Powell, 
who  was  in  possession  of,  and  claimed  title  to  the  premises  after  mentioned,  situate  in 
the  manor  of  Knowle,  and  parish  of  Solihull  (and  which  were  the  remaining  part  of 
the  premises  devised  by  Thomas  Weston  Harper  the  testator,  in  1742,  to  William 
Weston  Harper  as  aforesaid,  and  by  the  same  William  devised  to  his  son  Thomas 
Weston  Harper),  derived  his  title  thereto  in  manner  after  mentioned,  (that  is  to  say) 
by  indenture  of  the  13th  of  April  1775,  between  the  said  Thomas  Weston  Harper,  the 
devisee  in  the  will  of  the  said  William  Weston  Harper  of  the  one  part,  and  the  said 
Powell  the  Defendant  of  the  other  part,  whereby  the  said  last  named  Thomas  Weston 
Harper,  in  consideration  of  the  rents,  &c.  demised  to  Powell  all  the  premises  devised 
by  the  said  will  then  in  his  occupation,  consisting  of  a  farm-house,  buildings,  garden, 
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and  [453]  upwards  of  30  acres  of  land  from  Ladyday  then  last  for  21  years,  under 
the  yearly  rent  of  301.,  with  the  usual  covenants ;  and  it  was  thereby  agreed  by  the 
said  Thomas  Weston  Harper  that  his  mother,  the  said  Ann  Weston,  should  have  one 
room  in  the  dwelling-house  (if  she  thought  proper  to  demand  it)  during  the  term,  in 
case  she  so  long  lived,  and  the  said  Thomas  Weston  Harper  also  agreed  during  the 
terra  to  attend  the  said  Joseph  Powell  yearly  to  Warwick  to  see  the  111.  a-year  paid 
to  the  corporation,  before  the  rent  of  301.  should  be  demanded.  By  indenture 
between  the  said  Ann  Westoti  Harper  (the  widow)  and  the  said  Thomas  Weston 
Harper  the  son  of  the  said  William  Weston  Harper  deceased  of  the  one  part ;  and 
the  said  Joseph  Powell  (the  Defendant)  of  the  other  part ;  in  consideration  of  851.  to 
the  said  Ann  Weston  Harper  and  Thomas  Weston  Harper  paid  by  the  said  Joseph 
Powell,  they  the  said  Ann  Weston  Harper  and  Thomas  Weston  Harper  did  demise, 
grant,  bargain,  sell  and  assign,  unto  the  said  Joseph  Powell,  his  executors,  adminis- 
trators and  assigns,  all  the  messuage  or  tenements,  buildings,  lands  and  premises 
demised  by  the  last  mentioned  deed,  and  which  were  then  in  the  tenure  of  the  said 
Joseph  Powell,  to  hold  unto  the  said  Joseph  Powell,  his  executors,  administrators  and 
assigns  from  the  date  thereof,  for  the  term  of  2000  years,  sans  waste,  charged  with 
the  payment  of  111.  a-year  to  such  persons,  and  to  and  for  such  uses,  intents,  and 
purposes  as  were  by  the  will  of  the  said  John  Smith  for  that  purpose  mentioned  and 
appointed,  and  under  the  rent  of  a  pepper-corn,  payable  to  the  said  Ann  Weston 
Harper  and  Thomas  Weston  Harper  at  Michaelmas  yearly  ;  with  the  usual  covenants, 
and  thereby  Powell  covenanted  to  pay  the  said  rent  or  charge  of  111.  a-year,  pursuant 
to  the  will  of  the  said  John  Smith,  and  all  taxes,  &c.  that  the  consideration-money  in 
the  said  last  mentioned  indenture  was  duly  paid  :  that  Robert  Weston,  and  those 
deriving  title  under  him,  were  not  nor  were  any  or  either  of  them  ever  admitted 
tenants  of  the  said  copyhold  of  the  said  manor  of  Knowle,  of  or  for  any  part  of  the 
estate  and  premises  devised  by  the  will  of  the  said  John  Smith,  nor  ever  made  any 
surrender  of  any  part  thereof,  to  the  use  of  any  will  or  other  instrument.  That  on 
the  2-tth  of  October,  1744,  at  a  court  leet,  and  court  baron,  held  for  the  manor  of 
Knowle,  it  was  presented  by  Charles  Petit  as  copyholder,  and  allowed  by  the  homage, 
that  Henry  Mander,  of  Warwick,  gent,  one  of  the  aldermen  of  the  borough  of 
Warwick  aforesaid,  did  out  of  court,  on  the  23d  day  of  October  then  instant,  surrender 
by  the  hands  of  the  said  Petit,  his  attorney,  all  the  right,  interest  and  estate  of  him 
[454]  the  said  Henry  Mander,  of,  in,  and  to  all  that  messuage  or  tenement,  &c.  &e. 
situate  in  the  said  manor  near  a  place  called  Catherine  a  Barne's  Heath  then  in  the 

tenure  of Harper,  (which  premises  were  formerly  the  estate  of  John  Smith, 

clerk,  deceased,  who  surrendered  the  same  to,  for  and  upon  the  several  uses  and 
trusts  in  his  last  will  mentioned,)  to  the  use  of  John  Stanton,  esq.,  John  Richardson, 
Edward  Croft,  John  Dadley,  Isaac  Twycross,  John  White,  William  Collins,  and 
Nicholas  Roth  well,  of  the  said  borough,  aldermen  (pursuant  to  the  directions  and 
appointment  of  Robert  Hands,  gent,  mayor  of  the  said  borough)  and  to  their  heirs 
and  assigns,  nevertheless  to,  for,  upon  and  under  the  several  uses,  trusts,  and  limita- 
tions, contained  in  the  said  will  of  the  said  Smith,  according  to  the  custom  of  the 
said  manor;  and  to  this  court  came  the  said  Stanton,  Richardson,  White,  and  Collins, 
and  were  adraittpd,  and  paid  201.  for  a  fine,  but  Dadley  and  Rothwell  were  not 
admitted  ;  that  the  admittance  of  Ward  and  the  other  trustees  in  Smith's  will,  and 
those  who  succeeded  from  his  death  until  1744,  do  not  ajjpear  by  the  rolls  of  the 
manor  of  Knowle:  That  on  the  30th  January  1779,  Isaac  Twycross  the  surviving 
trustee  in  the  copy  of  the  court  roll  of  the  24th  October  1744,  surrendered  out  of 
court  according  to  the  custom  of  the  manor  of  Knowle,  all  the  right,  title  and  estate 
of  him  the  said  Isaac  Twycross,  of,  in  and  to  all  that  messuage  or  tenement,  &c.  &c. 
situate,  lying,  and    being    within   the  said   manor  of   Knowle,  at  or  near  a  certain 

place  called  Catherine  a  Barn's  Heath,  theretofore  in  the  tenure  of Harper, 

his  assigns  or  under-tenants,  and  then  of  the  Defendant  Joseph  Powell  ;  all  which 
premises  were  formerly  the  estate  of  the  .said  John  Smith,  clerk,  long  since  deceased, 
who  surrendered  the  same  to  and  for,  and  upon  several  uses  and  trusts,  in  his  last 
will  mentioned  and  contained,  or  in  whatsoever  other  manner  the  same  premises  could 
or  might  be  better  known  or  described,  to  the  use  of  Joseph  Eberall,  esq.,  mayor  of 
the  borough  of  Warwick  aforesaid,  and  the  said  Isaac  Twycross,  and  of  George 
Eberall,  John  Hands,  Robert  Moore,  George  Cattell,  John  Sharp,  William  Roe, 
Francis  Hiorne,  Charles  Frances  Greville,  Charles  Porter  Packwood,  John  Mitchell, 
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and  Bbi'iiai'd  Geaiy,  of  the  same  borough,  aldermen,  pursuant  to  the  (iirections  of  the 
said  Joseph  Eberall  the  mayor,  and  to  their  heirs  imd  assigns,  iievertheloss  to,  fur,  and 
upon  the  several  uses,  trusts,  and  limitations,  mentioned  and  contained  in  the  will  of 
the  said  John  Smith  ;  and  at  a  court  leet  and  court  baron  held  for  the  said  manor,  on 
the  5th  of  October  1781,  the.  said  John  Mitchell,  [455]  the  then  mayor,  and  Joseph 
Eberall  and  the  other  surrenderees,  the  aldeimen  alxivo  mentioned,  were  admitted  by 
Thomas  C4reenaway,  a  person  appointed  by  their  letter  of  attorney  for  that  puipose: 
that  Isaac  Twycross,  George  Eberall,  John  Hands,  and  William  Roe,  are  since  dead  : 
that  the  lessors  of  the  Plaintiff,  (except  Ann  Weston  and  Mary  Weston  Harper)  are 
the  survivors  of  the  said  trustees  who  were  admitte<l  in  1781.  That  the  said  rent  of 
111.  per  annum  was  regularly  i)aid  l)y  the  family  of  Weston  unto  the  trustees  for  the 
time  being  claiming  under  the  said  will  of  the  said  John  Smith  deceased,  until  the 
conveyance  made  by  the  said  last  named  Thomas  Weston  Harper  to  the  Defendant 
Powell  above  mentioned,  who  hath  since  regularly  paid  the  same  down  to  Michaelmas 
1787  unto  the  said  trustees  for  the  time  being  claiming  under  the  said  will  of  the  said 
John  Smith,  and  hath  since  duly  tendered  the  same  to  the  said  John  Sharp  one  of  the 
said  trustees,  to  Michaelmas  last :  that  the  Defendant  John  Lowe  has  never  con- 
tributed to  the  payment  of  the  said  rent,  or  any  part  thereof.  That  on  the  31st  of 
March  1788,  notices  were  given  to  the  Defendant  Powell  and  to  the  respective  tenants 
of  the  premises  claiming  uniler  the  Defendants  Lowe  and  Davis,  signed  by  all  the 
trustees  aforesaid,  except  the  said  John  Mitchell,  on  behalf  of  themselves  and  him  the 
said  John  Mitchell,  to  (juit  the  premises  in  the  respective  occupations  of  such  tenants, 
and  which  are  expressed  in  the  several  notices  to  be  situate  in  the  manor  of  Knowlo, 
at  Michaelmas  then  next  following,  old  style,  being  the  end  of  the  year,  and  the  time 
when  the  said  annual  rent  of  111.  became  due:  that  Ann  Weston  one  of  the  lessors  of 
the  Plaintiff  is  the  widow  of  the  said  William  Weston  Harper,  that  Mary  Weston 
Harper  another  of  the  lessors  of  the  Plaintiff'  is  the  sister  and  heir  at  law  to  the  last 
named  Thomas  Weston  Harper,  and  heir  of  the  said  Robert  Weston  according  to  the 
custom  of  the  said  manor  of  Knowle,  which  is  BoroughEnglish,  but  not  being 
descended  from  the  eldest  son  of  her  grandfather  Thomas  Weston  Harper,  she  is  not 
the  heir  of  the  said  Robert  Weston  according  to  the  common  law  of  descents  :  that  by 
the  custom  of  the  said  manor,  lands  and  tenements  may  be  intailed,  and  the  youngest 
son  of  the  person  last  seised  of  any  copyhold  estates  therein,  whether  in  fee  simple  or 
tail,  is  the  customary  heir,  and  if  no  son,  the  youngest  daughter  is  the  customary  heir, 
and  that  the  same  custom  extends  to  collateral  heirs  ;  and  by  the  custom  of  the  said 
manor  estates  are  passed  from  one  to  another  by  surrender,  and  admittance,  by  will 
and  surrender  to  the  use  of  [456]  it  or  by  descent ;  and  by  no  other  means  whatso- 
ever ;  and  estates  tail  of  lands  or  tenements  are  barred  by  surrender  and  admittance, 
and  by  no  other  means  whatsoever. 

This  was  argued  in  Easter  Teim  last,  by  Bond,  Serjt.,  for  the  lessois  of  the  Plaintiff, 
and  Le  Blanc,  Serjt.,  for  the  Defendants;  and  in  this  term  by  Hill,  Serjt.,  for  the 
lessors  of  the  Plaintiff,  and  Adair,  Serjt ,  for  the  Defendants.  On  both  arguments, 
it  was  admitted  that  there  could  be  no  doubt  as  to  the  freehold,  which  clearly  passed 
by  the  fine.  The  counsel  therefore  confined  themselves  to  the  question,  whether 
the  lessors  of  the  Plaintiff'  were  intitled  to  recover  the  copyhold  lands  in  the  posses- 
sion of  the  Defendant  Powell?  The  arguments  on  that  point  were  to  the  following 
effect. 

On  the  true  construction  of  the  will  of  John  Smith,  it  seems  clear  that  he  devised 
a  legal  estate  in  fee  in  the  copyhold  lands  to  the  trustees,  and  perhaps  an  equitable 
estate  tail  to  Robert  Weston,  on  condition  that  he  and  his  descendants  should  pay  the 
annual  rent  of  111.  The  words  "children  and  posterity"  are  sufficient  to  create  an 
estate  tail.  In  6  Co.  17  b.  it  is  laid  down  that  "if  A.  devise  his  lands  to  B.  and  his 
children  or  issues,  and  he  hath  not  anj'  issue  at  the  time  of  the  devise,  the  same  is  an 
estate  tail;"  now  "children  and  posterity"  are  like  "children  and  issues,"  and  it  is 
not  stated  that  Robert  Weston  had  any  children  born  at  the  time  of  the  devise.  To 
the  same  point  are  1  Anders.  43,  Dougl.  321  &  431  (last  ed.)  in  which  cases  the  word 
"children  "  is  holden  to  be  a  word  of  limitation  :  but  here  the  expression  is  "children 
and  posterity,"  which  makes  the  present  case  stronger  than  those.  The  intention 
indeed  of  John  Smith  the  testator,  seems  to  have  been  to  create  a  perpetuity,  as  he 
says,  that  the  Weston  family  "should  never  be  put  forth,  but  always  continue  in 
possession  of  the  said  copyhold  premises."     But  this  was  contrary  to  the  rules  of  law. 
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It  is  clear  also  that  a  proviso  or  condition  inconsistent  with  the  grant  or  devise  of  an 
estate  is  void.  Cro.  Eliz.  34.  But  here  there  is  a  demise  of  a  fee-simple,  with  a 
direction  not  to  raise  the  rent;  but  that  part  is  void,  lieing  repugnant  to  the  estate 
given.  It  can  amount  to  be  nothing  more  than  a  recommendation.  2  Vern.  596,  746. 
But  it  was  necessary  that  the  legal  estate  should  be  in  the  trustees,  to  enable  them 
to  perform  the  trusts  of  the  will.  They  were  to  dispose  of  the  rents  and  profits,  to 
pay  all  chief  rents,  &c.  and  were  to  be  [457]  estated  and  interested  in  fee  of  the 
copyhold  lands.  If  the  Westons  therefore  took  any  estate  in  the  copyhold  lands, 
it  must  have  been  an  equitable  estate  tail.  That  being  the  case,  the  estate  tail  could 
not  be  barred  without  the  proper  method  being  used  to  bar  it,  namely,  a  surrender, 
which  does  not  appear,  and  then  the  lessor  of  the  plaintiff  Mary  Weston  Harper  the 
heir  in  tail  is  intitled  to  recover.  An  equitable  estate  tail  of  a  freehold  is  hardly 
barrable  by  deed  alone  according  to  the  opinion  of  the  Chancellor  in  1  P.  Wms.  91, 
and  Harvey  v.  Parker,  10  Vin.  Abr.  266,  pi.  6,  which  was  afterwards  affirmed  in  the 
House  of  Lords  (i).  And  the  same  rule  holds  with  respect  to  the  copyholds.  Neither 
will  equity  assist  the  conveyance  of  a  copyhold  without  a  surren(!c['.  1  P.  Wms.  354. 
But  inasmuch  as  it  is  not  perfectly  clear  what  estate  the  Weston  family  took,  and  as 
it  is  beyond  dispute  that  the  trustees  in  the  will  of  Smith  took  a  legal  estate  in  fee, 
their  title  in  ejectment  shall  not  be  defeated  by  setting  up  the  estate  of  cestui  que 
trust,  according  to  the  doctrine  laid  down  by  Lord  Mansfield,  Dougl.  721  &  777, 
(last  Ed.  Doe  v.  Pott,  and  Goodright  v.  Wells.  To  the  same  effect  also  is  1  Brown  Eep. 
Chan.  75,  Shapland  v.  Smith.  The  lessors  of  the  Plaintiff  in  the  fiist  demise,  are 
likewise  trustees  for  the  benefit  of  a  charity.  They  were  to  dispose  of  the  rents  in 
buying  and  making  up  ten  gowns  for  ten  poor  men.  Now  it  is  clear  law,  that  if  the 
trustee  of  a  charity  surrenders  or  releases  the  lands,  the  surrenderee  or  releasee  takes 
them  subject  to  the  original  trust.  The  object  of  the  charity  must  be  fulfilled,  and 
probably  the  Court  of  Chancery  would  interfere  in  this  case  to  increase  the  rent,  for 
the  benefit  of  the  charity.  8  Co.  130  b.  Case  of  Thetjord  School,  2  Vern.  397,  412,  596. 
4  Vin.  Abr.  496.  The  lessors  of  the  Plaintiff  in  the  first  demise  therefore,  having 
the  legal  estate,  are  intitled  to  recover  in  the  ejectment.  And  though  the  trustees 
under  the  will  of  Smith  do  not  appear  to  have  been  admitted  as  tenants  of  the  copyhold 
before  the  year  1744,  yet  the  rent  was  regularly  paid  by  the  Westons  from  the  death 
of  Smith.  It  is  then  fairly  to  be  presumed  that  the  surrenders  and  admittances  were 
duly  made ;  or  at  least  it  shall  not  be  allowed  to  the  Defendant  to  deny  the  title  of 
the  Plaintiffs  on  that  account.  In  stating  a  title  at  a  great  distance  of  time,  it  is  not 
necessary  to  produce  every  mere  assignment  which  has  taken  place.  It  is  enough  to 
shew  the  beginning  of  the  title,  and  a  reasonable  length  of  enjoyment  under  it.  The 
[458]  Defendant  therefore  cannot  object  to  the  apparent  chasm  in  the  Plaintiff's  title, 
from  the  circumstance  of  there  being  no  admittances  of  trustees  under  the  will  of 
Smith  entered  on  the  rolls  of  the  manor,  previous  to  the  year  1744. 

On  behalf  of  the  Defendant  it  was  argued,  that  on  the  fair  construction  of  the  will 
of  Smith,  the  Westons  took  an  equitable  estate  in  fee,  subject  to  a  rent-charge  of  111. 
par  annum,  for  the  benefit  of  the  charity,  in  which  the  trustees  had  a  legal  interest. 
The  words  of  the  devise  are  full  large  enough  to  give  an  estate  in  fee  ;  they  direct  that 
the  rent  should  never  be  improved  or  raised,  but  continue  at  111.  per  annum,  and  that 
Robert  Weston  and  his  children  and  posterity  which  should  succeed,  should  never  be 
put  forth  or  from  the  same,  but  always  continue  the  possession  of  the  said  copyhold 
premises.  Now  though  the  word  children  alone  gives  an  estate  tail  according  to  the 
cases  cited  on  behalf  of  the  Plaintiff,  yet  here  words  of  perpetuity  are  superadded.  In 
3  Bulst.  195,  it  was  decided  that  a  devise  to  A.  and  B.  and  that  they  and  their  successors 
should  pay  a  certain  yearly  rent  to  a  corporation,  gave  them  a  fee-simple.  So  also  are 
1  Roll.  Rep.  399.  1  Roll.  Abr.  835, 1.  15.  Bendloe,  11.  2  Freeman,  268.  1  Salk.  685. 
If  then  Thomas  Weston  Harper  had  an  estate  in  fee,  the  question  is  at  an  end,  proper 
conveyances  having  been  executed  to  pass  an  estate  in  fee.  With  respect  to  the 
argument  that  the  trustees  may  support  an  ejectment  against  the  cestui  que  trust,  it 
is  to  be  observed  that  they  are  only  intitled  to  a  rent-charge  of  111.  per  annum  ;  as 
long  as  that  is  paid  they  have  no  right  of  entry,  and  consequently  no  right  to  bring 
an  ejectment:  and  the  case  states  that  the  rent  has  been  regularly  paid  to  the  year 
1787,  and  since  tendered.     The  trustees  are  not  the  landlords,  the  Weston  family  are 

{h)  As  appears  from  the  printed  state  of  the  case  in  the  House  of  Lords. 
C.  P.  IV.— 9* 
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not  their  tenants :  they  had  no  right  to  give  notice  to  quit :  the  rent  was  not  paid 
for  the  occupation  of  the  estate,  but  merely  charged  upon  it.  The  cases  cited  from 
Douglas  are  not  applicable,  as  there  is  no  question  here  of  doubtful  equity  between 
the  trustee  and  cestui  que  trust,  nor  any  thing  to  give  the  trustees  a  right  to  enter. 
The  true  construction  of  the  will  of  Smith  is,  that  the  Westoiis  had  an  equitable  estate 
in  fee  charged  with  the  rent  to  the  trustees.  But  supposing  Thomas  Weston  Harper 
took  an  estate  tail  as  is  contended  on  the  other  side,  it  was  barred  by  the  devise  to  his 
brother  in  1741.  Not  being  tenant  on  the  rolls  of  the  manor,  he  could  not  surrender. 
He  therefore  took  the  most  effectual  means  in  his  power  to  bar  the  entail,  namely,  by 
devise.  So  it  has  been  holden,  that  the  [459]  mortgagor  of  a  copyhold  out  of  posses- 
sion who  could  not  surrender,  might  devise  the  equity  of  redemption,  3  P.  Wras.  360, 
Ki7ig  V.  King  (a).  So  in  2  Vezey,  204,  Carr  v.  Singer,  it  was  decided  that  an  entail 
in  a  copyhold  might  be  barred  by  a  surrender  to  the  use  of  the  will  of  the  tenant 
in  tail.  Or,  if  the  devise  in  1741  was  not  sufficient  to  bar  the  entail,  the  deed  of 
the  last  named  Thomas  Weston  Harper  was  fully  adequate  to  that  effect.  The 
principle  of  all  the  authorities  on  this  point  is,  that  to  avoid  a  perpetuity,  the  best 
means  in  the  power  of  the  tenant  in  tail  shall  be  used  to  bar  the  entail.  If  he  is  in 
possession,  and  his  name  is  on  the  court  rolls,  he  may  do  it  by  surrender  to  the  use 
of  his  will,  where  there  is  no  other  customary  method.  If  he  is  not  in  possession, 
and  only  intitled  to  an  equity  of  redemption,  he  may  do  it  by  devise  alone.  So  in 
the  present  case,  the  best  means  were  used  which  the  tenant  in  tail  had  in  his  power 
to  use. 

Cur.  advis.  vult. 

Lord  Loughborovoh,  after  stating  the  case  at  length,  proceeded  thus.  On  this 
case  it  is  clear  that  the  verdict  must  be  entered  for  the  Defendants  Lowe  and  Davis, 
as  to  the  premises  in  their  respective  occujialioiis  ;  first,  because  no  title  is  shewn  in 
any  of  the  lessors  of  the  plaintiff  to  the  freehold  lands ;  2dly,  because  the  fine  in 
one  case,  and  the  length  of  adverse  possession  in  the  other,  would  bar  an  ejectment. 

With  regard  to  the  copyhold  land.s,  the  first  question  is,  whether  the  lessors  of  the 
plaintiff  in  the  first  demise  have  shewn  a  title*!  It  is  fairly  objected,  that  they  do  not 
derive  a  title  by  distinct  surrenders  from  the  persons  named  in  the  will  of  Smith. 
But  they  shew  a  title  by  surrender  from  a  surviving  trustee  in  1844.  It  may  then 
be  presumed  that  antecedent  to  that  surrender  the  estate  had  been  duly  conveyed, 
and  it  is  not  competent  to  the  defendant  Powell,  who  has  constantly  p.iid  the  rent  of 
111.  to  the  trustees,  to  object  to  their  title  to  receive  it;  and  they  could  have  no  other 
title  but  as  under  the  appointment  of  that  will  The  next  objection  is,  that  they  are 
mere  trustees  wiih  respect  to  the  estate,  and  shall  not  recover  the  possession  from  the 
cestui  que  trust,  while  the  rent  of  111.  is  duly  paid  ;  on  which  the  following  points 
arise.  1st.  Whether  any  and  what  estate  is  given  by  the  will  of  Smith  to  K  jbert 
Weston  1  2d.  In  whom  the  right  of  Robert  Weston  is  now  vested?  3d.  [460] 
AVhether  this  is  a  case  in  which  a  Court  of  Law  can  stop  the  effect  of  a  legal  title  to 
obtain  possession?  The  will  of  Smith  with  respect  to  Robert  Weston,  is  argued 
to  import  a  mere  recommendation  of  him  and  his  family  to  be  continued  tenants  ; 
and  it  is  said  that  a  direction  not  to  raise  the  rent  would  be  void,  as  repugnant 
to  the  estate  given  ;  to  support  which  position  two  cases  from  2  Vern.  596  i^  746 
were  cited.  But  those  cases  are  not  applicable.  In  the  one,  the  trustees  of  an 
estate  given  to  a  chai  ity  had  thought  fit  to  impose  such  a  condition  ;  in  the  other, 
the  Chancellor  had  established  it  on  a  proposal  for  the  benefit  of  the  trust  estate. 
In  both,  the  act  was  done  without  due  authority.  But  a  testator  in  giving  his 
estate  may  impose  any  terms  consistent  with  the  rules  of  law,  and  it  can  only  be  a 
question  on  the  intention,  when  bequests  seem  to  encounter  each  other.  In  the 
present  case,  the  devisees  take  no  benefit;  they  are  mere  trustees.  The  object  of 
the  charity  is  limited,  and  the  sum  defined.  The  direction  to  continue  the  posses- 
sion of  Weston  and  his  children,  and  posterity  paying  that  sum,  is  as  positive  as 
the  direction  to  lay  out  the  111.  and  to  distribute  the  gowns  bought  with  it  to  ten 
poor  men.  The  trustees  are  as  much  bound  to  support  one  bequest  as  the  other. 
But  although  it  is  clear  that  the  Weston  family  are  the  objects  of  a  trust  in  this 
will,  it  is  far  from  being  clear  in  what  manner    the    bequest  in  their  favour  is  to 

(o)  On  this  point  see  the  authoiities  referred  to  in  a  note  subjoined  to  King  v.  King, 
in  the  excellent  edition  of  Peere  Williams,  by  Mr.  Cox. 
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take  effect.  It  is  not  a  necessary  conclusion  that  some  estate  must  pass  to  them  by 
the  will.  It  must  be  allowed,  that  a  condition  to  pay  a  rent  for  ever  will  create  an 
estate  in  fee,  as  in  the  case  cited  from  3  Bulslr.  194,  and  that  "posterity"  may  be  a 
word  of  limitation,  as  in  the  cases  cited  in  the  first  argument.  But  all  these  cases  are 
upon  words  anuexed  to  an  express  devise  of  an  estate.  In  this  will  there  is  no  express 
devise  to  Robert  Weston.  It  is  only,  that  "he  who  was  then  tenant,  and  his  children 
and  posterity  should  never  be  put  forth,  but  continue  the  possession."  The  idea  of 
the  testator  seems  to  have  beeti  a  perpetual  tenancy  at  a  fixed  rent.  Thinking  the 
bequest  imperative  to  the  trustees,  I  do  not  know  but  that  trust  might  have  been 
well  executed  by  granting  leases  for  years  renewable.  I  am  not  sure  that  it  would  be 
a  breach  of  trust  to  follow  either  the  course  of  succession  to  personal  estate,  ou  the 
legal  course  of  descent  in  continuing  the  possession  to  the  posterity  of  Robert  Weston. 
But  supposing  that  the  trust  is  executed  in  the  trustees,  and  that  an  estate  passed  to 
Robert  Weston,  the  words  "  to  his  [461]  children  and  posterity  who  should  succeed," 
must  confine  it  to  an  estate  tail.  An  estate  to  a  man  and  his  children,  if  he  has  none 
born,  is  an  estate  tail  according  to  JFild's  case,  6  Co.  16  b.  Posterity  goes  still  further. 
It  is  an  exclusion  of  collateral  heirs,  and  must  cut  off  the  fee-simple  by  necessary 
implication.  If  then  any  estate  passed  to  Robert  Weston,  it  was  an  equitable  estate 
tail  of  a  copyhold  descendible  by  the  custom  in  Borough  English,  and  the  lessor  of  the 
Plaintiff  Mary  Weston  Harper  is  heir  in  tail  unless  it  were  barred.  This  brings  it  to 
the  question,  whether  the  estate  tail  is  barred  ]  It  was  argued  that  it  was  barred  by 
the  will  of  Thomas  Weston  Harper.  Now  though  it  is  true  that  the  devise  of  an 
equity  in  a  copyhold  requires  no  surrender,  yet  that  is  where  the  testator  has  a 
devisable  estate.  The  entail  must  first  be  barred.  The  party  must  have  done  some 
antecedent  act  to  enable  him  to  devise.  Here  no  such  thing  was  done.  And  the  will 
of  Thomas  Weston  Harper  did  not  operate  long  :  there  was  no  length  of  possession 
against  the  entail  on  which  to  prtsume  a  surrrender.  But  it  is  said  that  the  entail 
was  barred  by  the  deed  of  the  younger  Thomas  Weston  Harper.  But  it  would 
require  a  good  deal  of  argument  to  prove  that  a  lease  made  by  the  equitable  tenant  in 
tail  of  a  copyhold,  should  be  a  bar  of  the  entail.  It  is  not  clear  then  that  the  estate 
tail  was  de  facto  baired  by  any  act  of  the  tenant;  if  not,  then  Mary  Weston  Harper 
is  iutitled  as  heir  iu  tail.  But  supposing  it  to  have  been  barred,  and  that  William 
Weston  Harper  was  tenant  in  fee,  then  she  is  intitled  as  customary  heir  at  law.  Yet 
on  that  supposition  is  it  clear  that  Powell  is  inlitled  to  hold  against  the  Plaintiffs  for 
the  term  of  2000  years?  He  lakes  a  lease  for  21  years  at  the  yearly  rent  of  301.  A 
few  weeks  after  this  he  has  a  conveyance  of  the  same  premises  for  2000  years  in  con- 
sideration of  8-51.  But  this  consideration  was  grossly  inadequate ;  it  was  not  five 
years'  purchase.  It  must  therefore  have  been  either  a  mortgage  to  secure  the  sum  of 
851.  or  a  purchase  evidently  fraudulent,  and  only  obtained  by  some  imposition  ou  an 
ignorant  man.  If  it  were  a  mortgage,  the  mortgagee  had  no  right  of  possession  as 
long  as  the  money  was  paid.  If  it  were  a  fraudulent  purchase,  there  could  be  no 
equitable  title.  Then  the  third  question  is,  whether  there  is  such  an  equity,  as  can 
obstruct  the  clear  legal  title  of  the  Plaintiffs  in  the  first  demise  to  obtain  possession? 
Now  the  rule  is,  that  unless  in  the  case  of  a  clear  trust,  the  equitable  title  of  cestui 
que  trust  shall  not  be  set  up  against  the  legal  title  of  the  trustee  {a) ;  and  in  the 
present  case  it  is  not  clear  who  is  the  [462]  cestui  que  trust.  If  the  trusts  are  not 
clearly  executed  in  favour  of  any  one,  it  is  fit  that  the  trustees  should  be  in  possession, 
and  if  any  remedy  is  required,  it  must  be  sought  iu  another  place. 

We  are  therefore  of  opinion  that  a  verdict  must  be  entered  for  the  lessors  of  the 
Plaintiff  in  the  first  demise,  as  to  the  premises  in  the  occupation  of  Powell. 

(a)  [It  is  now  settled  that  even  iu  the  case  of  a  clear  trust,  the  equitable  estate  of 
cestui  que  trust  shall  not  be  set  up  against  the  legal  title  of  the  trustee.  See  the 
cases  of  Doe  d.  Hodsden  v.  Staple,  2  T.  R.  684.  Goodlitle  d.  Jones  v.  Jones,  7  T.  R.  45. 
Roe  d.  Reade  v.  Reade,  8  T.  R.  122.     Doe  d.  SImven  v.  JFroot,  5  East,  138.] 


268  GRAY    V.  FOWLER  1  H  BL  461 

Gray  against  Fowlek  and  Others,  Assignees  of  Purser,  a  Batikrupt. 
Monday,  June  21st,  1790. 

A  bona  fide  debt  is  not  destroyed  by  being  mingled  with  an  usurious  contract 

relating  to  it  («). 

This  was  an  issue  sent  from  the  Court  of  Chancery,  to  try  whether  one  Jamos 
Purser  at  the  time  he  became  a  bankrupt  was  or  was  not  indebted  to  the  PlaintiflF  in 

any  and  what  sum  of  money'? 

The  cause  came  on  to  be  tried  at  the  Sittings  after  Michaelmas  Term,  at  Guildhall, 
before  Lord  Loughborough,  when  the  jin-y  found,  that  Purser  at  the  time  he  became 
a  bankrupt,  was  indebted  to  Gray  in  the  sum  of  5971.  and  also  in  the  sum  of  6851. 
for  malt,  subject  to  the  opinion  of  the  Court  upon  the  following  case.  The  Plaintiff 
Gray  a  malt  factor,  had  supplied  Purser,  who  eanicd  on  the  business  of  a  brewer,  with 
large  (juantilies  of  malt,  and  usually  drew  upon  him,  at  the  expiration  of  three  months 
from  the  delivery  of  each  parcel  of  malt,  for  the  amount ;  and  Purser  accepted  the 
l)ills.  On  the  28lh  of  January  1787,  Purser  owed  Gray  11251.  for  malt  delivered  and 
bills  accepted,  some  of  which  were  then  due,  and  the  remainder  nearly  due.  Gray  at 
this  time  demanded  payment,  and  upon  Purser's  requesting  further  indulgence,  and 
proposing  to  pay  the  principal  and  interest  by  instalments  within  a  period  of  fourteen 
months.  Gray  insisted  upon  a  fi.\ed  sura  of  1501.  being  added  to  the  debt,  declaring 
he  would  have  nothing  to  do  with  interest,  and  if  the  proposal  was  refused,  he  should 
insist  on  immediate  payment.  Purser  accordingly  on  the  30th  of  January,  accepted 
five  bills  of  exchange  of  the  dates  and  amounts  following,  viz.  one  dated  30th  January 
payable  at  two  months  for  1601.,  another  bill  of  the  same  dite  for  2801.  at  five  months, 
another  of  the  same  date  at  eight  months  for  2621.  another  of  the  same  date  at  twelve 
months  for  2751.,  and  another  bill  of  the  same  date  at  fourteen  months  for  2981., 
amounting  together  to  [463]  12751.  which  bills,  at  (iray's  instance,  were  also  indorsed 
by  Purser's  wife  who  was  supposed  to  have  a  separate  property.  The  two  first  of  the 
bills,  amounting  together  to  4401.,  were  afterwards  paid  by  Purser  about  the  time 
they  became  due;  and  Purser  became  further  indebted  to  Giay  for  other  quantities 
of  malt  sold  and  delivered  in  a  sum  of  5971.  after  the  30th  of  January.  In  the 
month  of  October  1787,  all  dealings  between  them  ceased,  and  Gray  insisting  on  a 
better  security  for  the  debt  then  due  to  him,  agreed  to  accept  an  assignment  of  some 
leasehold  premises  and  some  butts  of  beer.  The  deed  of  assignment  was  executed  on 
the  2d  of  November,  and  the  sum  left  in  blank  by  the  attorney  who  prepared  it,  was 
filled  up  at  the  time  of  the  execution,  as  settled  between  Gray  and  Purser  themselves, 
with  the  sum  of  14161.  4s.  7d.,  which  was  to  be  discharged,  with  interest  at  51.  per 
cent,  out  of  the  sale  of  the  things  assigned.  By  which  deed  of  assignment,  Purser 
covenanted  with  Gray  to  pay  him  the  said  sum  of  14161.  4s.  7d.  and  interest  on  the 
days  therein  specified.  This  sum  inserted  as  the  consideration  of  the  deed,  agrees 
with  the  sum  which  would  remain  due  on  the  bills  accepted  for  12751.  and  the  further 
delivery  of  malt  for  5971.  after  deducting  for  the  bills  paid  4401.,  except  what  was 
deducted  as  the  discount  on  the  current  bills  not  then  due.  Upon  the  sura  con- 
tained in  this  assignraent,  Gray  received  on  the  2d  February  1789,  three  months' 
interest  then  due  at  51.  per  cent,  as  stipulated  in  the  deed.  In  May  1788,  a  coramis- 
sion  of  bankruptcy  issued  against  Purser,  the  Defendants  were  chosen  assignees,  and 
by  an  action  of  trover  against  Gray,  tried  in  the  Court  of  King's  Bench,  recovered  the 
goods  and  lease  comprised  in  the  assignment  of  the  2d  November  1787,  a  laterit  act 
of  bankruptcy  having  been  committed  by  Purser  long  before  the  date  of  the  deed. 

The  (juestion  for  the  opinion  of  the  Court  was,  whether  the  above  sum  of  14161. 
4s.  7d.  or  any  part  of  it  remainefl  legally  due ;  or  whether  the  whole  or  any  pirt  of 
it  was  any  way  affected  by  the  usurious  contract  of  the  30th  .latiuary  1787'{  The 
latter  sum  of  6851.  being  due  for  goods  really  delivered  before  the  30th  January  1787, 
if  the  Court  should  be  of  opinion  that  the  said  sum  of  6851.  remained  legally  due,  then 
the  verdict  to  be  entered  for  12821.,  being  the  amount  of  the  said  several  sums  of  5971. 

(a)  [See  Dallmi's  case,  Noy,  171,  Vin.  Ab.  Evid.  (T.  b.  124)  ace.  "There  are  many 
authorities  for  saying  that  a  bargain  for  usurious  interest  upon  a  pre-existing  debt, 
does  not  bar  a  claim  for  that  debt."  Per  Bayley  J.,  Parker  v.  liamsboUom,  3  B.  &  0. 
270.     See  Phillips  v.  Cockayne,  3  Campb.  N.  P'  C.  119.] 
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and  6851.  If  the  Court  should  be  of  opinion  that  the  said  sum  of  6851.  did  not  remain 
legally  due,  but  that  the  sum  of  5971.  was  legally  due,  then  the  verdict  to  be  entered 
[464]  for  5971.  only.  But  if  the  Court  should  be  of  opinion  that  neither  the  said 
sum  of  6851.  nor  the  said  sum  of  5971.  remained  legally  due,  then  the  verdict  to  be 
entered  for  the  Defendants. 

This  was  argued  in  Easter  Term  last,  by  Bond,  Serjt.,  for  the  Plaintiff,  and 
Kunnington,  Serjt.,  for  the  Defendants.  And  in  this  term  by  Adair,  Serjt.,  for  the 
Plaintiff,  and  Le  Blanc,  Serjt.,  for  the  Defendants. 

On  behalf  of  the  Plaintiff  two  points  were  made  :  1.  That  the  prior  legal  debt 
which  the  jury  had  found  to  be  due,  was  not  vitiated  by  the  subsequent  usurious 
contract  for  the  forbearance  of  it ;  2.  That  this  debt  was  not  extinguished  by  the 
deed  of  assignment.  To  establish  the  first  point,  it  was  said,  that  the  statutes  12  Car.  2, 
c.  13,  s.  2,  and  12  Ann.  st.  2,  c.  16,  s.  1,  had  declared  that  "all  bonds,  contracts, 
and  assurances  whatever,  whereupon  and  whereby  usurious  interest  should  be  taken, 
&c.  should  be  void."  But  these  expressions  could  not  extend  to  a  prior  bona  fide  debt, 
independent  of  any  such  contract  or  assurance.  It  was  admitted  that  the  five  bills  of 
exchange  which  covered  the  usurious  transaction,  were  void ;  but  it  was  urged  that 
the  Plaiiititl'  was  fairly  and  justly  intitled  to  the  two  sums  of  5971.  and  6851.  To 
shew  that  a  former  legal  debt  was  not  destroyed,  by  a  subsequent  illegal  agreement, 
these  authorities  were  cited,  viz.  Cro.  Eliz.  20.  "l  Mod.  69.  2  Mod.  307.  7  Mod.  119. 
1  Saund.  294.  Sir  Thomas  Raym.  197.  3  Salk.  391.  3  Keb.  U2.  2  Burr.  1077. 
Cowp.  112. 

With  regard  to  the  second  point,  it  was  argued  that  the  simple  contract  was  not 
extinguished  by  the  deed,  which  was  invalidated  by  the  recovery  of  the  assignees  in 
the  King's  Bench :  that  the  principal  being  gone,  the  incidental  covenants  were 
likewise  annihilated.  Yelv.  19.  1  Bae.  Abr.  5-11.  So  also  a  bond  taken  for  a  simple 
contract  debt,  after  an  act  of  bankruptcy,  does  not  extinguish  the  simple  contract,  or 
prevent  the  creditor  from  coming  in  under  the  commission.  Stra.  1042.  S.  C.  Cas. 
Temp.  Hardwicke  267.  Bull.  N.  P.  182.  So  if  an  infant  become  indebted  for 
necessaries,  and  give  a  bond  with  a  penalty,  conditioned  for  the  payment  of  the  debt ; 
the  bond  being  void  does  not  extinguish  the  simple  contract,  though  it  would  be 
otherwise,  if  it  veere  a  single  obligation.  Co.  Lit.  172  a.  and  Harg.  note,  last  edit. 
Cro.  Eliz.  920.     Bull.  N.  P.  182. 

On  the  part  of  the  Defendants,  the  sum  of  the  arguments  [465]  was,  that  at  the 
time  when  the  usurious  contract  was  made,  the  parties  stood  as  debtor  and  creditor, 
on  an  account  of  goods  sold  and  bills  given  in  the  course  of  trade.  All  these  were 
annulled,  and  then  Gray  became  a  lender  of  the  money  owing  to  him,  and  Purser  a 
borrower  of  it,  as  much  as  if  the  money  had  been  paid,  and  lent  again  at  an  ustirious 
interest. 

The  Court  were  all  clearly  of  opinion,  that  the  fair  debt  for  the  goods  sold  still 
subsisted,  unimpeached  by  the  usurious  transaction,  and  was  not  a  colourable  pretence 
to  cover  a  real  loan.  Accordingly  judgment  was  ordered  to  be  entered  for  the  Plaintiff 
as  to  the  two  sums  found  by  the  jury. 

Braithwaite  against  Cooksey  and  Another.     Tuesday,  June  22d,  1790. 

[Distinguished,  Turner  v.  Barnes,  1862,  3  B.  &  S.  451.] 

Where  the  lessee  of  lands  dies  before  the  expiration  of  the  terra,  and  his  administrator 
continues  in  possession  during  the  remainder  and  after  the  expiration  of  it ;  a 
distress  may  be  taken  for  rent  due  for  the  whole  term.  [The  possession  of  the 
administrator  being  the  possession  of  the  tenant  within  the  Statute  of  Anne.] 

Replevin  for  taking  on  the  13th  of  October  1788,  the  goods  of  the  plaintiff,  an 
infant,  who  sued  by  prochein  amy. 

Avowry  and  cognizance,  that  for  six  years  next  before,  and  ending  on  the  29th 
September  1788,  one  William  Braithwaite  deceased,  in  his  life-time,  and  Elizabeth 
Braithwaite  his  administratrix,  held  and  enjoyed  the  said  places  in  which,  &c.  in 
manner  following,  that  is  to  say,  the  said  William  Braithwaite  for  and  during  a  part 
of  the  aforesaid  time,  until  and  at  the  time  of  his  death,  and  the  said  Elizabeth 
Bi'aithwaithe  as  such  administratrix  as  aforesaid,  from  the  death  of  the  said  William 
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Braithwaite  for  and  iluring  the  residue  of  the  term  aforesaid,  under  and  by  a  certain 
demise  thereof,  thentofore  made,  and  before  the  said  time  when,  &c.  determined,  at  a 
certain  yearly  rent,  to  wit,  the  yearly  rent  of  651.  3s.  And  the  said  Elizabeth 
Braithwaite  administratrix  as  aforesaid,  continued  and  was  in  the  possession  of  the 
said  places  in  whieh,  &c.  from  the  determination  of  the  said  demise,  until  and  at  the 
said  time  when,  itc.  and  because  a  largo  sum,  to  wit,  the  sum  of  3961.  IBs.  of  the  s;iid 
yearly  rent  for  six  years  of  the  said  demise  ending  and  ended  on  the  said  29th  day  of 
September  in  the  year  of  our  Lord  1788,  on  that  day  and  year,  and  also  at  the  said 
time  when,  &c.  were  in  arreai-  and  unpaid  to  the  said  Holland  (Cooksey)  he  the  said 
Holland  in  his  own  right  well  avows,  and  the  said  Humphry  (the  other  Defendant) 
as  liailifTof  the  said  Holland,  well  [466]  aeknowledgos  the  taking  of  the  goods  and 
chattels  in  the  said  declar/ition  mentioned  in  the  said  places  in  which,  Sec.  at  the  said 
time  when  cVc.  the  said  time  when,  &c.  being  within  the  space  of  six  calendar 
months  after  the  determination  of  the  afore.=aid  demise,  and  during  the  continuance 
of  the  sai  1  Holland's  title  and  interest  in  and  to  the  same  demised  premises  with  the 
appurtenances,  and  during  the  possession  of  the  said  Elizabeth  Braithwaite  adminis- 
tratrix as  aforesaid,  from  whom  and  the  said  William  Braithwaite  such  arrears  of  rent 
became  due  as  aforesaid,  and  justly,  &a.  for  and  in  the  name  of  a  distress  for  the  said 
rent  so  due,  in  arrear,  and  unpaid  as  aforesaid,  and  which  said  rent  still  remains  due 
and  unpaid,  and  this,  &c.  wherefore,  &c. 

The  second  avowry  and  cognizance  stated  the  yearly  rent  to  have  been  421.  and 
the  arrears  2521.  but  in  other  respects  were  the  same  as  the  first. 

The  third  stated,  "That  for  a  lor)g  space  of  time  before  the  said  time  when,  &c. 
to  wit,  for  the  space  of  six  years  next  before,  and  ending  and  ended  on  the  said  29th 
day  of  September  in  the  said  year  1788,  the  saiil  William  Braithwaite  deceased,  in 
his  life-time,  and  the  said  John  (the  Plaintiff)  held  and  enjoyed  (he  said  jilaccs  in  whieh, 
&c.  (amongst  other  premises)  with  the  appurtenances,  as  tenairts  thereof  to  the  said 
Holland,  in  niarrner  following,  to  wit,  the  said  William  Braithwaite  for  and  during  a 
part  of  the  time  last  aforesai<I,  until  and  at  the  time  of  his  death,  and  the  said  John 
from  the  time  of  the  do:ith  of  the  said  William  Braithwaite  for  and  during  the  residue 
of  the  time  last  aforesaid,  under  and  by  virtue  of  a  certain  other  demise  thereof 
thentofore  made,  aird  before  the  said  time  when,  &c.  determined,  at  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  661.  3s.  and  the  said  John  continued  and  was  in  the 
possession  of  the  said  place,  in  which,  &c.  from  the  determination  of  the  said  last 
mentioned  demise,  until  and  at  the  said  time  when,  &c.  and  because  ,i  large  sura,  to 
wit,  the  sum  of  2961.  18s.  of  the  said  last  mentioned  yearly  reirt,  for  six  years  of  the 
said  last  mentioned  demise,  ending  and  ended  on  the  29th  day  of  September  in  the 
said  year  1788,  on  that  day  aird  year,  and  also  at  the  said  time  when,  &c.  were  in 
arrear  and  utrpaid  to  the  said  Holland,  he  the  said  Holland  in  his  own  right  well 
avows,  and  the  said  Humphry  as  bailitt  of  the  said  Hollaird,  well  acknowledges  the 
taking  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned  in  the  said 
places  in  whieh,  &e.  at  the  said  time  when,  &c.  the  said  time  when,  &c.  being  within 
the  space  of  six  calendar  months  after  the  determination  of  the  said  last  mentioned 
demise,  and  [467]  during  the  continuance  of  the  said  Holland's  title  and  interest  in 
and  to  the  said  demised  premises,  and  during  the  possession  of  the  said  John,  fiora 
whom  and  the  said  William  Braithwaite  such  arrears  of  rent  became  due  as  last  afore- 
said, and  justly,  &c.  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due,  in 
arrear  and  uupaid  as  last  aforesaid,  and  which  said  rent  still  remains  due  and 
unpaid,  &c. 

The  fourth  were  like  the  third,  except  that  the  annual  rent  was  stated  to  be  421. 
and  the  arrears  2521. 

To  each  avowry  and  cognizance  there  was  a  general  demurrer,  in  support  of  which 
Clayton,  Serjt.,  argued  in  the  following  manner.  At  common  law  no  distress  could 
be  taken  after  the  expiration  of  the  terra.  1  Roll.  Abr.  672.  Co.  Litt.  47  b.  The 
statute  8  Anrre,  c.  14,  gave  a  power  to  executors  and  others  to  distrain  within  six 
months  after  the  determination  of  the  term,  and  during  the  possession  of  the  tenant. 
The  avowant  is  in  the  nature  of  a  Plaintiff,  and  to  entitle  himself  to  enter  must  make 
a  good  title  in  omnibus.  He  ought  to  shew  that  the  distress  was  taken  during  the 
possession  of  the  tenant.  Here  Williara  Bi-aithwaite  died  before  all  the  rent  becarae 
due,  for  which  the  distress  was  taken.  The  case  therefore  is  not  within  the  terras  of 
the  proviso,  nor  within  the  spirit  of  it,  as  it  would  tend  to  this,  that  the  succeeding 
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tenant  should  be  liable  to  be  distrained  for  rent  due  fiom  bis  predecessor,  who  was 
out  of  possession,  and  after  six  months  bad  expired  from  the  end  of  the  term.  The 
first  and  second  avowries  state  that  Elizabeth  Biaithwaite  the  administratrix  continued 
in  possession,  and  the  third  and  fourth  that  the  Plaintiff  did  the  same  ;  the  pleading 
then  is  bad,  for  the  time  that  William  Braithwaite  was  tenant.  The  term  quoad 
William  Braithwaite  determined  by  his  death. 

Adair,  Serjt.,  for  the  Defendants.  The  three  principal  statutes  concerning 
distresses  make  these  avowries  good.  The  32  Hen.  8,  c.  37  (s.  4),  enables  the  land- 
lord to  distrain  against  executors  and  administrators  {by  ;  the  8  Anne,  c.  14  (s.  6  &  7), 
to  distrain  within  six  [468]  months  after  the  end  of  the  term;  and  the  11  Geo.  2, 
c.  19  (s.  22),  to  avow  geueially. 

The  Court  were  very  clearly  of  this  opinioD,  and  therefore  gave 

Judgment  for  the  Defendants  (J)2. 

Studd  against  AcTON(a).     Wednesday,  June  23d,  1790. 

An  action  on  the  case  on  the  stat.  23  Hen.  6,  c.  9,  will  not  lie  against  a  sheriff  for 
refusing  to  take  bail  on  an  attachment  out  of  chancery  ;  that  statute  referring  only 
to  process  in  courts  of  common  law  (by, 

Middlesex  (to  wit).  Nathaniel  Lee  Acton,  late  of  Levermere  in  the  county  of 
Suffolk,  Esq.  late  sheriff  of  the  same  county,  was  attached  to  answer  to  James  Studd, 
in  a  plea  of  trespass  on  the  case,  &c.  and  thereupon  the  said  James  by  Townley  Ward, 
his  attorney,  complains  : — For  that  whereas  by  a  certain  act  made  in  the  parliament 
of  the  lord  Henry  the  Sixth,  late  King  of  England,  &c.  holden  at  Westminster  in 
the  county  of  MiiJdlesex,  on  the  2.5th  day  of  Febiuary,  in  the  23d  year  of  his  reign, 
it  was  amongst  other  things  enacted  by  the  authority  of  the  same  parliament,  that  all 
sheriffs  should  let  out  of  prison  all  manner  of  persons  by  them  or  any  of  them 
arrested,  or  being  in  their  custody,  by  force  of  any  writ,  bill  or  warrant,  in  any  action 
personal,  or  by  cause  of  indictment  of  trespass,  upon  reasonable  sureties  of  sufficient 
persons,  having  sufficient  within  the  counties  where  such  persons  be  so  let  to  bail  or 
maiiiprize,  to  keep  their  days  in  such  place  as  the  said  writs,  bills  or  warrants  should 
require  (as  by  the  said  statute,  reference  being  thereunto  had,  may  more  fully  appear). 
And  whereas  after  the  making  and  publishing  of  the  said  act,  to  wit,  on  the  16th  day 
of  December,  in  the  30th  year  of  the  reign  of  our  present  sovereign  lord  the  king, 
one  John  Revett  prosecuted  out  of  the  couit  of  our  said  lord  the  king  of  his  chancery 
the  same  then  being  at  Westminster  in  the  said  county  of  Middlesex,  a  certain  writ 
of  our  said  lord  the  king  of  attachment,  directed  to  the  Sheriff  of  Suffolk,  by  which 
sai<l  writ  the  same  lord  the  king  commanded  the  said  sheriff  to  attach  the  said  James 
and  Elizabeth  his  wife,  and  one  James  Reilly  and  Elizabeth  Cotton,  so  as  to  have  them 
before  the  same  lord  the  king  in  his  court  of  chancery  in  eight  days  after  Saint 
Hilary,  wheresoever  the  said  court  should  then  be,  there  to  answer  to  the  said  lord 
the  king  as  well  touching  a  certain  contempt  which  they,  as  it  was  alleged,  had  com- 
mitted against  our  said  lord  the  king,  as  also  such  other  matters  as  should  be  then 
and  there  laid  to  their  charge ;  and  further  to  perform  and  abide  such  order  as  our 
said  lord  the  king's  said  court  should  make  fn  that  behalf;  and  that  the  same  sheriff 
should  bring  that  writ  with  him  ;  which  said  writ  was  thus  indorsed  "by  the  Court 
for  not  answering  at  the  suit  of  John  Revett,  Esq.  Plaintiff."  [469]  Which  said  writ 
so  indorseil,  the  said  John  Revett  afterwards  and  before  the  return  of  the  same,  to 
wit,  on  the  26th  day  of  December,  in  the  30th  year  of  the  reign  of  his  present 
majesty  at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid,  delivered  to 
the  said  Nathaniel  Lee,  then  sheriff  of  the  said  county  of  Suffolk,  in  due  form  of  law 
to  be  executed  ;  by  virtue  of  which  said  writ,  the  said  Nathaniel  Lee  so  being  such 
sheriff  of  the  county  of  Suffolk  as  aforesaid,  afterwards  and  before  the  return  of  the 

(by  [This  statute  enables  the  executors  of  tenants  iu  fee  simple,  &c.  to  distrain, 
and  therefore  does  not  seem  to  apply  to  the  present  case.] 

(h)-  The  rule  for  judgment  was  drawn  up  general  for  the  Defendants,  but  the 
opinion  of  the  Court  was  given  on  the  two  first  avowries. 

(ft)  As  this  action  was  rather  uncommon,  the  declaration  is  stated  at  length. 

{by  [See  post,  p.  475,  n.  (a).] 
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said  writ,  to  wit,  ou  the  said  26th  day  of  December  in  the  year  last  aforesaid,  at 
Campsay  Ash  in  the  said  county  of  Suffolk,  took  and  arrested  the  said  James  Studd 
and  Elizabeth  his  wife :  and  the  said  James  Studd  in  fact  says,  that  immediately 
after  tlie  taking  and  arresting  of  them  the  said  James  and  Elizabeth  his  wife,  they  the 
said  James  and  Elizabeth  bis  wife  then  and  there  tendered  and  offered  to  the  said 
Nathaniel  Lee  so  being  such  sheriff  as  aforesaid,  reasonable  sureties  of  sufficient 
persons,  to  wit,  Thomas  Carthew  and  James  Lynn,  then  and  there  being  sufficient 
persons,  and  having  and  each  of  them  having  sufficient  within  the  county  of  Suffolk 
aforesaid  for  the  appearance  of  them  the  said  James  and  Elizabeth  his  wife,  according 
to  the  command  of  the  said  writ,  according  to  the  form  of  the  said  statute.  Never- 
theless the  said  Nathaniel  Leo  not  regarding  the  said  statute,  but  contriving  and 
wrongfully  intending  unjustly  to  injure,  aggrieve,  and  oppress  the  said  James  Studd, 
and  to  put  him  to  great  trouble  and  expence  in  this  behalf,  absolutely  refused  to 
accept  of  any  bail  or  sureties  for  them  the  said  James  and  Elizabeth  his  wife,  and 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  carried  them  the  said 
James  and  Elizabeth  his  wife,  to  the  common  gaol  of  our  said  lord  the  king,  in  and 
for  the  said  county  of  Suffolk,  and  them  then  an<l  there  kept  and  detained  prisoners 
under  the  custody  of  the  said  Nathaniel  Lee,  then  sheriff  of  the  said  county  of  Suffolk 
for  a  long  space  of  time,  to  wit,  for  the  space  of  10  days,  against  the  form  of  the 
statute  in  such  case  made  and  provided  ;  whereby  the  said  James  Studd  was  not  only 
during  all  that  time  deprived  of  his  liberty  and  hindered  and  prevented  from  trans- 
acting his  lawful  affairs  and  business,  but  also  by  reason  of  the  said  imprisonment  of 
bis  said  wife,  lost,  and  was  deprived  of  the  service  and  assistance  of  his  said  wife  in 
his  affairs  and  business,  wherefore  the  said  James  Studd  saith  he  is  injured  and  hath 
sustained  damage  to  the  value  of  10001.  and  therefore  he  brings  suit,  &c. 

[470]  To  this  declaration  there  was  a  general  demurrer;  which  was  arguoil  in 
Easter  Teim  last,  by  Le  Blanc,  Serjt.,  for  the  Defendant,  and  Lawrence,  Serjt.,  for 
the  Plaintiff;  and  in  the  present  term  by  Rooke,  Serjt.,  for  the  Defendant,  and  Ailair, 
Serjt.,  for  the  Plaintiff.  The  following  were  the  arguments  in  support  of  the 
demurrer. 

The  question  in  this  case  is,  whether  the  sheriff  is  bound  by  the  stat.  23  Hen.  6, 
c.  9,  to  take  bail  on  an  attachment  issuing  out  of  chancery?  It  is  clear  that  such 
process  is  not  within  the  words  of  the  statute,  which  are  "That  the  said  sheriffs  and 
all  other  officers  and  ministers  aforesaid,  shall  let  out  of  prison  all  manner  of  persons 
by  them  or  any  of  them  arrested,  or  being  in  custody  bj'  force  of  any  writ,  bill,  or 
warrant,  in  any  action  personal,  or  by  cause  of  indictment  of  trespass,  upon  reasonable 
sureties,  &c."  Now  the  term  "action"  is  confined  to  suits  in  courts  of  common  law. 
It  is  to  be  considered  therefore,  whether  the  meaning  of  the  statute  extends  to  this 
process  of  attachment  out  of  a  court  of  equity.  At  common  law,  there  was  no  arrest 
in  civil  actions,  except  in  cases  of  trespass  vi  et  armis,  and  in  suits  to  recover  the  debt 
of  the  king :  but  by  a  gradual  progress  it  was  extended  to  all  personal  actions  as 
at  the  present  day.  The  stat.  52  Hen.  3,  c.  23,  and  eighteen  years  after,  the  stat. 
West.  2,  13  Ed.  1,  c.  11,  gave  an  attachment  against  the  bodies  of  bailiffs,  servants, 
chamberlains,  and  receivers,  for  arrears  of  accounts.  The  13  Ed.  1,  St.  3,  gave  the 
capias  si  laicus  against  the  conusor  of  a  statute  merchant.  By  25  Ed.  3,  st.  5,  c.  17, 
the  same  process  is  given  in  debt  and  detinue  as  in  account.  The  27  Ed.  3,  st.  2,  c.  9, 
enables  the  mayor  of  the  staple  to  arrest  the  conusor  of  a  statute  staple.  The 
19  Hen.  7,  c.  9,  allowed  the  same  process  in  case,  as  in  debt  or  trespass.  The 
23  Hen.  8,  c.  14,  ordained  the  like  process  in  forcible  entry  on  5  liic.  2,  as  in  trespass 
at  common  law,  and  the  like  in  annuity  and  covenant,  as  in  an  action  of  debt.  And 
21  Jac.  1,  c.  4,  the  like  process  in  popular  actions,  as  in  trespass  vi  et  armis  at  common 
law.  An  arrest  therefore,  by  the  process  of  a  court  of  common  law  is  a  matter  of 
right  in  the  Plaintiff,  which  courts  of  law  cannot  prevent,  and  in  which,  before  the 
Legislature  interfered,  the  sheriff  had  no  legal  power  to  take  bail.  For  this  purpose 
the  23  Hen.  6,  c.  9,  13  Car.  2,  st.  2,  c.  2,  and  12  Geo.  1,  c.  29,  were  passed.  But  an 
arrest  in  a  court  of  equity  is  by  no  means  a  right  which  a  Plaintiff  can  claim  :  it  is  a 
mere  fiction  [471]  invented  by  successive  chancellors  to  strengthen  the  jurisdiction 
of  the  court.  The  party  is  taken  on  a  supposed  contempt  of  the  court  by  non- 
appearance. But  the  chancellor  may  issue  process  of  contempt  or  not,  at  his  pleasure, 
may  model  and  control  the  arrest,  and  may  direct  whether  any  bail,  or  to  what 
amount  shall  be  taken.     The  principle  therefore  of  arrests  in  courts  of  commoD  law 
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and  equity,  is  totally  different.  If  courts  of  law  bad  adopted  the  same  fiction,  the 
statutes  which  extended  the  capias  would  have  been  unnecessary.  The  proceeding  in 
equity  is  not  directly  for  any  demand  either  real  or  personal,  it  is  not  in  rem  but  in 
personam.  4  Inst.  84.  It  is  usually  for  relief  where  the  law  is  harsh,  as  in  cases  of 
penalties;  or  defective,  as  in  applications  for  specific  performance,  or  for  the  discovery 
of  fraud.  It  was  originally  a  matter  of  grace  and  favour,  and  not  to  be  demanded  as 
a  right.  Incidentally  indeed  equity  gives  full  relief;  having  once  entertained  jurisdic- 
tion of  the  cause,  it  will  not  send  the  parties  to  law  again.  The  19  Hen.  7,  c.  9,  being 
the  first  statute  which  gave  a  power  to  arrest  in  cases  where  no  specific  demand  was 
made,  it  is  obvious  that  at  the  time  when  the  statute  in  question  23  Hen.  6,  c.  9,  was 
passed,  there  was  no  power  to  arrest  in  such  cases.  In  this  action  theiefore,  which 
is  to  recover  uncertain  damages,  there  could  have  been  no  arrest  of  the  person  at  that 
time.  Consequently  this  action  could  not  have  come  within  the  provisions  of  the 
statute,  or  have  been  in  the  contemplation  of  the  Legislature.  The  subpa-na  in 
Chancery  was  not  invented  before  the  reign  of  Ric.  2,  3  Black.  Com.  52.  The  attach- 
ment of  contempt  for  disobeying  it  must  of  course  be  subsequent.  In  the  reign  of 
Hen.  6,  great  jealousies  were  entertained  of  the  power  of  the  Court  of  Chancery. 
Accordingly  the  15  Hen.  6,  c.  4,  reciting  that  divers  persons  had  been  vexed  and 
grieved  by  writs  of  subpcena,  directed  that  "no  writs  of  subpojna  should  be  from 
thenceforth  granted,  until  surety  were  found  to  satisfy  the  party  so  grieved  and  vexed 
for  his  damages  and  expences,  if  so  be  that  the  matter  cannot  be  made  good,  which 
is  contained  in  the  bill"  And  the  31  Hen.  6,  c.  2,  which  enacts  that  the  Chancellor 
should  issue  proclamations  against  persons  who  refused  to  obey  the  king's  writ  and 
appear  before  the  council,  or  in  chancery,  is  particularly  cautious  that  no  pretence 
should  on  that  account  be  made  for  increasing  the  jurisdiction  of  the  Court  of  Chancery 
in  other  respects;  it  therefore  provides  "That  no  matter  determinable  by  the  law  of 
the  kingdom,  should  by  that  act  be  determined  in  [472]  any  other  form,  than  accord- 
ing to  the  course  of  the  same  law  in  the  courts  of  the  king  having  the  determination 
of  the  same  law."  At  different  periods  then  in  the  reign  of  Hen.  6,  the  Legislature 
shewed  plainly  an  intention  to  restrain  within  certain  bounds  the  authority  of  the  Court 
of  Chancery.  It  is  hardly  therefore  to  be  conceived,  at  an  intermediate  time  between 
the  nineteenth  and  thirty-first,  viz.  in  the  twenty-third  year  of  that  prince,  when  the 
jealousy  of  the  encroachments  made  by  clerical  chancellors  was  at  its  height,  that  if 
the  process  of  attachment  out  of  Chancery  for  disobeying  a  subpojna  had  been  known, 
the  Legislature  would  have  omitted  to  regulate  that  process  together  with  the  subpoena. 
But  if  it  were  at  that  time  known,  it  must  be  presumed,  that  it  was  purposely  omitted 
in  a  statute  which  speaks  of  other  kinds  of  attachment.  If  it  were  not  known  at  the 
time  of  passing  the  act,  it  ought  not  to  be  brought  within  the  meaning  of  the  act  by 
a  forced  construction.  This  is  a  penal  statute,  it  gives  treble  damages  and  a  penalty 
of  401.  and  is  therefore  to  be  construed  strictly.  Though  this  is  not  an  action  for  the 
penalty,  yet  the  same  construction  must  prevail.  There  cannot  be  two  methods  of 
construing  the  same  words  of  a  statute.  The  stat.  13  Car.  2,  st.  2,  c.  2,  which  is  in 
pari  materia,  is  in  terms  confined  to  process  out  of  the  courts  of  King's  Bench  and 
Common  Pleas,  and  in  the  fourth  section  expressly  excludes  attachments  of  contempt. 
In  personal  actions  at  law,  the  object  is  to  compsl  an  appearance  to  answer  the  demand 
of  tbe  Plaintiff  of  a  specific  sum  which  is  marked  on  the  writ.  The  sheriff'  knows  in 
what  sum  be  is  to  take  bail ;  his  line  of  conduct  is  pointed  out.  The  Plaintiff  may 
take  an  assignment  of  the  bail  bond,  if  good  bail  be  not  put  in  to  the  action.  But 
in  the  present  case,  there  can  be  no  such  assignment,  or  justification  of  bail,  or  any 
other  means  by  which  the  sheriff  can  relieve  himself  from  the  consequences  of  his 
disobeying  the  writ.  There  is  no  decision  or  authority  whatever,  to  shew  that  this 
case  is  within  the  statute.  If  such  there  were,  it  would  be  against  the  first  principles 
of  the  law  of  arrests.  On  the  contrary,  in  Bland  v.  Riccard,  3  Leo.  208,  it  was 
determined,  that  a  bond  taken  by  a  sheriff  from  a  person  arrested  on  an  attachment 
out  of  Chancery,  was  void,  because  such  person  was  not  bailable,  and  in  an  Anonymous 
case,  Stra.  479,  it  is  stated  to  have  been  resolved  by  all  the  judges,  that  the  sheriff 
could  not  take  bail  on  an  attachment.  All  the  cases  indeed  on  the  subject  turn  on 
the  question,  whether  the  bond  when  taken  were  good  [473]  or  not.  The  expression, 
that  the  bond  is  within  the  statute,  is  equivocal.  In  some  cases  it  means  that  the 
bond  is  good,  in  others,  that  it  is  bad,  according  as  it  has  reference  to  different  parts 
of  the  statute,  which  in  cue  clause  prohibits  bonds  for  ease  and  favour,  and  in  another, 
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requires  sheriffs  to  let  to  bail  upon  reasonable  sureties.  Com.  Dig.  tit.  Bail,  (F,  8), 
2  Ventr.  238.  Cro.  Eliz.  647.  Style,  234.  Courts  of  law  have  rightly  holdeu  in 
many  instances,  the  bond  to  be  good,  as  being  allowable  within  the  equity  of  the 
statute.  But  there  is  a  wide  difference  between  allowing  the  bond  to  bo  taken,  and 
compelling  the  sheriff  to  take  it.  Though  when  a  statute  .says  an  officer  may  do  a 
thing,  the  construction  is  that  he  must  do  it,  yet  at  common  law,  the  words  may  and 
must  have  a  very  different  signification.  There  are  many  instances  where  officers  have 
a  discretionary  power.  If  commissioners  of  rebellion  take  a  man,  they  may  bail  him 
or  not  at  their  discretion.  Com.  Dig.  tit.  Chanc.  (D,  .5).  If  therefore  the  sheriff  has 
it  in  his  option  to  take  bail  or  not  on  an  attachment  out  of  Chancery,  cleaily  the 
present  action  cannot  be  maintained.  But  the  true  ground  is,  that  if  any  remedy  is 
wanting,  it  must  be  sought  in  Chancery,  as  the  Chancellor  issues  the  process  to  vindicate 
his  court  from  contempt,  it  is  for  him  to  determine  whether  the  sheriff  ought  to  take 
bail.  If  the  sheriff  has  acted  improperly,  that  court  will  punish  him.  Courts  of  law 
are  not  to  interfere  with  the  Court  of  Chancery.  In  Baiky  v.  Devereux,  1  Verii.  269, 
an  injunction  was  granted  to  restrain  the  Defendant  from  proceeding  in  an  action  at 
law  against  the  Plaintiff,  for  an  arrest  on  a  commission  of  rebellion.  So  also,  where 
trespass  has  been  brought  for  going  over  the  Plaintiff's  land  to  execute  process  of  the 
Court  of  Chancery,  an  injunction  has  been  granted. 

On  the  part  of  the  Plaintiff  it  was  argued  as  follows.  The  process  of  contempt 
being  substituted  by  courts  of  equity  in  lieu  of  process  at  law,  ought  to  be  governed 
by  the  same  rules.  There  is  no  ground  for  the  argument,  that  the  defect  of  jurisdic- 
tion in  a  court  of  equity  should  give  it  a  greater  power.  Although  the  words  "action 
personal  "  in  a  mere  technical  sense  signify  an  action  at  law,  yet  in  fact  an  attach- 
ment out  of  chancery  is  a  writ  in  a  personal  suit.  The  statute  in  question  is  a 
remedial  law.  It  was  made  to  protect  the  liberty  of  the  subject,  and  therefore  ought 
to  receive  a  liberal  construction.  As  to  the  argument  that  no  such  action  as  this  was 
ever  brought,  the  reason  is,  that  it  has  been  the  universal  practice  to  take  [474]  bail, 
which  no  sheriff  ever  before  thought  of  refusing.  If  he  may  take  bail,  he  must  on 
every  principle  of  sense  and  law;  the  same  construction  ought  in  reason  be  put  upon 
the  words,  whether  they  are  used  in  a  statute  or  in  the  language  of  the  common  law. 
If  the  case  in  Com.  Dig.  tit.  Chanc.  (D,  5)  cited  from  1  Chan.  Eep.  262,  be  correct, 
it  is  contrary  to  the  law  of  the  land,  and  hostile  to  the  common  liberty  of  the  subject. 
Admitting  the  authority  of  Bailey  v.  Devereux  (1  Vern.  269),  and  of  the  case  where 
the  Court  of  Chancery  granted  an  injunction  in  an  action  of  trespass  for  going  over 
the  Plaintiffs  ground,  to  execute  the  [irocess  of  the  Court,  neither  of  those  cases  are 
applicable.  In  both,  the  injunction  was  properly  granted  ;  in  the  former,  because  it 
was  clearly  a  matter  for  the  Chancellor  to  determine,  whether  the  commissioti  of 
rebellion  issued  regularly  or  not ;  in  the  latter,  because  the  Court  had  a  right  to 
support  the  execution  of  its  own  process.  But  in  the  present  case  there  is  no  question 
concerning  the  regularity  of  the  process,  nor  any  obstruction  to  the  execution  of  it. 
The  attachment  has  been  duly  executed,  and  the  question  is,  whether  the  sheriff  can 
refuse  to  lake  bail  after  he  has  done  his  duty,  and  complied  with  the  commands  of 
the  Court.  As  to  the  authority  of  3  Leon,  it  is  probably  misstated,  since  it  is  not 
supported  by  the  case  of  Dive  v.  Manninglmm  (Plowd.  62)  to  which  it  refers,  but  which 
was  on  a  question,  whether  the  bond  which  was  there  taken  was  void  by  the  Stat. 
23  Hen.  6,  not  whether  a  bail  bond  could  be  taken.  That  it  has  been  for  a  great  length 
of  time  the  practice  to  take  bail  in  ease  of  an  attachment,  appears  from  Cora.  Dig,  tit. 
Bail,  (F,  8),  and  the  cases  there  cited,  Style,  234.  2  Atk.  507.  Hinde's  Chanc. 
Prac.  107.  And  that  on  a  refusal  to  take  bail,  the  proper  remedy  against  the  sheriff 
is  by  an  action  on  the  case,  and  not  an  action  of  trespass,  is  plain  from  2  Mori.  32, 
Smith  V.  Hall. 

Cur.  advis.  vult. 

LoKD  Loughborough,  after  stating  the  declaration  and  the  nature  of  the  action, 
proceeded  thus.  We  have  taken  this  case  into  full  consideration,  and  have  conferred 
with  the  other  judges  on  the  subject,  and  the  result  is,  that  we  are  all  of  opinion 
that  the  action  as  laid  cannot  be  maintained.  It  being  the  case  of  process  issuing  out 
of  the  Court  of  Chancery,  we  think  that  it  does  not  coma  within  the  statute  23  Hen.  6, 
c.  9,  which  directs  [475]  that  sheriffs  shall  let  all  persons  out  of  prison  by  them 
arrested,  or  being  in  their  custody  "by  forci  of  any  writ,  bill  or  warrant,  in  any 
action  personal "  which  words  are  confined  to  actions  at  law.     A  subsequent  statute 


1  H.  BL  476.  HOME   V.  EARL   CAMDEN  275 

13  Car.  2,  st.  2,  c.  2,  which  was  made  on  the  same  subject,  is  distinctly  confined  to 
actions  in  the  King's  Bench  and  Common  Pleas,  and  it  does  not  appear  to  have  been 
the  intent  of  the  legislature  to  interfere  with  the  process  of  a  court  of  equity.  It  is 
extremely  clear  that  the  usage  has  been  for  the  sheriff  to  take  a  bail  bond  in  401.  on 
an  attachment,  and  it  is  so  laid  down.  Danhy  v.  Lawson,  Eq.  Ca.  Abr.  351.  But  it 
does  not  appear  that  he  is  obliged  to  take  it  by  the  statute.  The  first  process  in  the 
Court  of  Chancery  is  a  subprena,  and  if  the  party  does  not  appear,  then  an  attachment 
of  contempt  issues.  If  on  this  attachment  he  cannot  be  taken,  and  the  sheriff  returns 
non  est  inventus,  the}'  go  on  to  a  second  attachment,  and  if  the  party  be  not  taken 
on  that,  the  next  process  is  a  commission  of  rebellion.  On  this  the  commissioners 
ought  in  all  eases  immediately  to  bring  the  party  up  into  court.  There  is  an 
inaccuracy  therefore  of  expression  in  Harrison's  Chanc.  Prac.(a)i  where  it  is  said  that 
the  commissioners  ought  to  take  bail,  and  not  keep  the  party  lingering  in  prison  in 
their  houses.  They  certainly  have  no  light  to  keep  the  person  arrested  in  prison: 
their  duty  is  to  bring  him  up  without  delay  to  the  Court  of  Chancery.  There  are 
cases  indeed  where  they  may  not  take  bail.  But  in  the  present  case,  if  the  sheriff 
has  done  wrong,  it  is  for  that  court  to  interfere,  out  of  which  the  process  came.  I  do 
not  mean  to  say,  that  there  are  no  cases  of  this  kind  where  it  would  be  right  for  the 
sheriff  to  take  bail(a)2;  but  the  question  for  us  to  determine  is,  whether  he  is  bound 
to  do  it  by  the  statute  1  And  for  the  reasons  I  have  stated,  we  are  all  of  opinion  that 
he  is  not  bound  to  do  it,  and  therefore  there  must  be 
Judgment  for  the  Defendant. 


[476]     Home  against  Earl  Camden  and  Other.s.     Wednesday,  June  23d,  1790. 

[Discussed,  Gould  v.  Gapper,  1804,  5  Eist,  364.     Referred  to,  R.  v.  Greenwich 
County  Court  Judge,  1888,  60  L.  T.  250.] 

During  the  late  war  with  the  States  General,  a  squadron  of  the  king's  ships  having  a 
detachment  of  the  king's  troops  on  board,  was  sent  to  attack  a  settlement  belonging 
to  the  enemy  ;  and  secret  instructions  were  given  by  his  majesty  to  the  commanders- 
in-chief,  that  all  the  booty  which  should  be  gained  by  the  joint  operation  of  the 
army  and  navy,  at  the  attack  of  that  settlement,  should  be  divided  in  two  shares, 
between  the  land  and  sea  forces.  The  attack  was  not  made,  but  the  squadron, 
while  the  troops  were  on  board,  took  as  prize  a  ship  and  cargo  belonging  to  the 
enemy,  in  an  open  unfortified  bay,  at  a  distance  from  the  destined  object  of  attack. 
This  ship  and  cargo  being  condemned  as  lawful  prize,  the  produce  of  it  was  to  be 
distributed  according  to  the  provisions  of  the  prize  act,  21  Geo.  3,  c.  15,  and  the 
subsequent  proclamation.  Under  that  act  a  legal  right  was  vested  in  the  officers 
and  crews  of  the  squadron  to  their  shares,  on  the  condemnation  as  lawful  prize. 
Therefore,  where  the  courts  of  Lords  Commissioners  of  Appeals  from  the  Admiralty, 
had  issued  a  monition  to  the  prize  agent,  to  bring  in  the  proceeds  which  were  iu 
his  hands,  a  prohibition  was  granted  to  that  Court  because  the  monition  was 
contrary  to  the  legal  vested  right  of  the  officers  and  crews  of  the  squadron  (a)^. 

Prohibition  to  the  Court  of  Lords  of  the  Privy  Council  Commissioners  of  Appeals 
from  the  Admiralty  in  Prize  Causes. 
The  Declaration  was  as  follows  : — 
Middlesex  (to   wit). — The  Right    Honourable  Charles  Earl  Camden,   the  Most 

(a)i  315.  Which  states  imperfectly  the  case  of  Inglet  v.  Vaughan,  1  Chan.  Rep.  262. 

(a)^  [In  Philips  v.  Barrel,  4  Price,  23,  it  was  held  that  the  sheriff  could  not  take 
bail  on  an  attachment  out  of  a  court  of  law  for  non-payment  of  costs,  on  the  ground 
that  such  process  was  in  the  nature  of  an  execution  ;  but  see  Lewis  v.  Morland,  2  B. 
&  A.  63,  that  it  is  in  the  nature  of  mesne  process  only.  See  Tidd's  Pr.  220  («) 
8th  edit.  In  Morris  v.  Hai/ward,  6  Taunt.  569,  2  Marsh.  280,  S.  C.  this  court  held 
that  though  the  sheriff  was  not  compellable,  yet  that  he  was  justified  in  taking  bail 
on  an  attachment  out  of  chancery.] 

(a)'  [The  judgment  in  this  case  was  reversed  on  a  writ  of  error  to  the  court 
of  K.  B.,  who  refused  to  grant  the  prohibition,  on  the  ground  that  the  prize  courts 
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Noble  Francis  Godolphin  Uuke  of  Leeds,  the  Eight  Honourable  Charles  Lord 
Ilawkesbuiy,  and  Sir  George  Yonge,  Bart,  being  commissioners  of  our  lord  the  king, 
duly  appointed  for  receiving,  hearing  and  determining  of  appeals  from  the  said  lord 
the  king's  couils  of  admiralty,  in  matters  of  prize,  and  having  privilege  of  parliament, 
were  summoned  to  answer  Ivodham  Home,  Esq.  who  in  this  case  sues  as  well  for  our 
said  lord  the  king  as  for  himself,  of  a  plea,  wherefore  they  have  caused  process  to 
issue  against  John  Pasley,  in  a  certain  business  of  appeal  and  complaint  of  nullity, 
from  our  said  lord  the  king's  High  Court  of  Admiralty  in  England,  promoted  and 
brought  by  George  Johnstone,  Esq.  commander-in-cliiof  of  a  squadron  of  his  said 
majesty's  ships  and  vessels,  lately  employed  in  an  expedition  against  the  Cape  of 
Good  Hope,  and  its  ilependencies  ;  and  the  several  commanders,  officers,  and  marines 
on  board  of,  and  belonging  to  the  said  ships  and  vessels,  composing  the  said  squadron, 

as  the  sole  captors  of  the  ship  "  Hoogskarpell,"  whereof Hermeyer  was  master, 

and  her  cargo,  against  Major  General  William  Meadows,  and  the  officers,  soldiers, 
and  others  of  our  said  lord  the  king's  land  forces,  and  the  officers,  privates,  and  others 
of  our  said  lord  the  king's  royal  artillery,  and  the  engineers  serving  under  the  command 
of  the  said  William  Meadows,  at  the  time  of  the  capture  and  seizure  of  the  said  ship 
and  goods,  asserting  themselves  to  be  joint-captors  of  the  said  ship  and  cargo,  contrary 
to  his  said  majesty's  writ  of  prohibition  before  directed  and  delivered  to  them. 

And  thereupon  the  said  Rodham  who  sues  as  well  for  the  said  lord  the  king  as 
for  himself,  by  John  Irving  his  attorney,  eom-[477J-plains,  that  whereas  all,  and  all 
manner  of  pleas,  of  and  concerning  the  validity,  explanation,  interpretation,  construc- 
tion, or  exposition,  of  the  laws  and  statutes  of  this  realm,  and  the  cognizance  of  such 
pleas,  belong  and  appertain  to  the  said  lord  the  king,  and  his  royal  crown,  and  to  the 
common  law,  and  iti  the  courts  of  the  said  lord  the  king  of  record  ought,  and  have 
always  been  accustomed  to  be  tried,  and  discussed,  and  not  in  any  court  proceeding 
by  any  law  differing  from  the  common  law  of  this  realm.  And  whereas  the  said  lord 
the  king  did  in  the  second  year  of  his  reign,  by  his  commission  under  the  great  seal 
of  Great  Britain,  nominate,  constitute,  ordain,  and  appoint,  all  and  every  of  his  privy 
counsellors  for  the  time  being,  and  others  therein  named,  or  any  three  or  more  of 
them,  to  be  his  commissioners  for  receiving,  hearing,  and  determining  of  appeals  from 
the  said  lord  the  king's  courts  of  Admiralty,  in  matters  of  prize.  And  whereas  the  said 
court  of  commissioners  of  appeals,  proceeds  by  some  law  differing  from  the  common 
law  of  this  realm,  and  therefore  has  no  power  or  authority  to  try  or  discuss  the  validity, 
explanation,  interpretation,  construction,  or  exposition,  of  any  act  or  acts  of  Parliament, 
or  to  expound  them  otherwise  than  is  warranted  and  allowed  by  the  common  law 
aforesaid.  And  whereas  a  statute  was  made  in  the  Parliament  of  the  said  lord  the 
king  held  at  Westminster  in  the  said  county  of  Middlesex,  in  the  21st  year  of  his 
reign,  intitled  "  An  act  for  the  encouragement  of  seamen,  and  for  the  more  speedy 
and  effectual  manning  his  majesty's  navy."  And  whereas  by  the  said  statute  (reciting 
that  his  majesty  by  order  in  council  dated  the  20th  day  of  December  in  the  year  of 
our  Lord  1780,  was  pleased  to  order  general  reprisals  to  be  granteil,  against  the  ships, 
goods,  and  subjects,  of  the  States  General  of  the  United  Provinces,  and  that  as  well 
all  his  majesty's  fleets  and  ships,  as  also  all  other  ships  and  vessels,  that  should 
be  commissionated  by  letters  of  marque,  or  general  reprisals,  or  otherwise,  by  hia 
majesty's  commissioners  for  executing  the  office  of  Lord  High  Admiral  of  Great 
Britain,  should,  and  might,  lawfully  seize  all  ships,  vessels,  and  goods,  belonging  to 
the  States  General  of  the  United  Provinces,  or  their  subjects,  or  others  inhabiting 
within  any  of  the  territories  of  the  States  General  of  the  United  Provinces,  and 
bring  the  same  to  judgment  in  any  of  the  courts  of  Admiralty  within  his  majesty's 
dominions,)  for  the  encouragement  of  the  officers  and  seamen  of  his  majesty's  ship's 

and  courts  of  appeals  have  the  sole  and  exclusive  jurisdiction  over  the  question  of 
prize  or  no  prize,  and  who  are  the  captors,  notwithstanding  any  of  the  prize  acts; 
and  if  they  pronounce  a  sentence  of  condemnation,  adjudging  also  who  are  the  captors, 
the  courts  of  common  law  cannot  examine  the  justice  or  propriety  of  it,  even  though 
perhaps  they  would  have  put  a  different  construction  on  the  prize  acts.  And  that 
the  same  courts  have  power  to  enforce  their  decrees,  4  T.  R.  B.  R.  382. 

The  judgment  of  the  court  of  K.  B.  was  affirmed  in  the  House  of  Lords,  though 
not  altogether  on  the  same  considerations.  See  post,  vol.  ii.  p.  533,  and  Pari.  Cises, 
Svo  vol.  vi.  p.  203.] 
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of  war,  and  the  officers  and  seamen  of  all  other  British  ships  and  vessels,  having 
commissions  and  letters  of  [478]  marque,  and  for  inducing  all  British  seamen  who 
might  be  in  any  foreign  service,  to  return  to  this  kingdom  and  become  serviceable  to  his 
majesty,  and  for  the  more  effectual  securing  and  extending  the  trade  of  his  majesty's 
subjects,  it  was  enacted,  that  the  flag  officers,  commanders,  and  other  officers,  seamen, 
marines  and  soldiers  on  board  every  ship  and  vessel  of  war  in  his  majesty's  pay,  should 
have  the  sole  interest,  and  property,  of  and  in  all  and  every  ship,  vessel,  goods,  and 
merchandizes,  which  they  had  taken  since  the  20th  day  of  December,  in  the  year  of  our 
Lord  1780,  or  should  thereafter  take,  during  the  continuance  of  hostilities  against  the 
States  General   of  the  United    Provinces,  after  the  same  should   have  been  finally 
adjudged  lawful  prize  to  his  majesty,  in  any  of  his  majesty's  courts  of  Ailmiralty  in 
Great  Britain,  or  in  his  majesty's  plantations  in  America,  or  elsewhere,  to  be  divided 
in  such  proportions,  and  after  such  manner  as  his  majesty  by  his  proclamation   of  the 
27th  day  of  December,  in  the  year  of  our  Lord  1780,  might  have  already  ordered  and 
directed,  or  as  his  majesty,  his  heirs  and  successors,  should  think  fit  to  order  and 
direct,  by  proclamation  or  proclamations   thereafter  to  be  issued  for  those  purposes. 
And    whereas  the  said   lord   the   king  did   by  his  proclamation  of  the  27th  day  of 
December,  in  the  year  of  our  Lord  1780,  among  other  things  order  and  direct  that 
the  produce  of  all  prizes,  taken  as  aforesaid  from  the  States  General  of  the  United 
Provinces,  or  their  subjects,  or  any  inhabiting  within  any  of  the  territories  of  the  said 
States  General  of  the  United  Provinces,  should  be  distributed  as  follows,  that  is  to 
say,  the  whole  of  the  neat  produce  being  first  divided  into  eight  equal  parts,  "the 
captain  or  captains  of  any  of  his  said  ships  and  vessels  of  war,  who  should  be  actually 
on  board,  at  the  taking  of  any  prize,  should  have  three-eighth  parts,  but  in  case  any 
such  prize  should  be  taken  by  any  of  his  majesty's  ships  or  vessels  of  war,  under  the 
command  of  a  flag  or  flags,  the  flag  officer  or  officers,  being  actually  on  board,  or 
directing  and  assisting  in  the  capture,  should  have  one  of  the  said  three-eighth  parts, 
the  said  one-eighth  part  to  be  paid  to  such  flag  or  flag  officers,  in  such  proportions,  and 
subject  to  such  regulations,  as   were  therein  after  mentioned  :  The  captains  of  marines, 
and  land  forces,  sea-lieutenants,  and  master  on  board,  should  have  one-eighth  part, 
to  be  equally  divided  amongst  them  :  The  lieutenants,  and  quarter-masters  of  marines, 
and  lieutenants,  ensigns,  and  quarter-masters  of  land  forces,  secretaries  of  admirals,  or 
of  commodores  with  captains  under  them,  boatswains,  gunners,  pur-[479]-3er,  carpenter, 
master's-mates,  chirurgeon,  pilot,  and  chaplain  on  board,  should  have  one-eighth  pirt 
to  be  equally  divided  amongst  them  :    The  midshipmen,  captain's  clerk,  master  sail- 
makers,  carpenter's-maters,  boatswain's-mates,  gunner's-mates,  master  at  arms,  corporals, 
yeomen  of  the  sheets,  cockswains,  quarter-masters,  quarter-master's-mates,  chirurgeon- 
mates,  yeomen  of  the  powder-room,  Serjeants  of  marines,  and  land  forces  on  board, 
should   have  one-eighth  part,  to  be  equally  divided  amongst  them  :    The  trumpeters, 
quarter-guoners,  carpenter's  crew,  stewards,  cook,  armourer,  steward's  mate,  cook's- 
mate,  gunsmith,  coiper,  swabber,  orilinary  trumpeters,  barber,  able  seamen,  ordinary 
seamen  and  marines  and  other  soldiers,  and  all  other  persons  doing  duty  and  assisting 
on  board,  should  have  two-eighth  parts  to  be  equally  divided  amongst  them."     And 
whereas  in  the  month  of  January,  in  the  year  of  our  Lord  1781,  George  Johnstone, 
esq.  since  deceased,  was  by  the  said  lord  the  king  appDinted  commander-in-chief  of 
a  squadron  of  the  said  lord  the  king's  ships  and  vessels,  in  the  pay  of  his  said  majesty, 
to  be  employed  on  an  expedition   against  the  Cape  of  Good  Hope,  the  same  being  a 
colony  or  settlement  on  the  coa.st  of  Africa,  belonging  to  the  said  States  General  of 
the  United  Provinces  ;  and  Major  General  William  Meadows  was  also  at  the  same 
time  appointed  commander-in  chief   of    the  said    lord  the  King's  land  forces,  to  be 
employed  on  the  said  expedition,  and  the  said  Rodham  was  also  appointed  captain 
and  commander  of  a  ceitaiu  ship  of  war  of  our  said  lord  the  king,  called  the  "  Romney," 
the  same  being  one  of  the  ships  of  the  said  squadron.    And  whereas  secret  instructions, 
dated  at  Saint  James's  the  29th  day  of  January,  in  the  year  of  our  Lord   1781,  were 
given  by  the  said  lord  the  king,  to  the  said  George  Johnstone,  and  William  Meadows, 
among  other  things  directing,  "in  order  to  prevent  any  contests  or   disputes  that 
might  otherwise  arise,  concerning  the  distribution  of  such  booty,  as  should  be  gained 
from  the  enemy,  by  the  joint  operation  of  his  army  and  navy,  at  the  attack  of  the 
Cape  of  Good  Hope,  that  all  such  booty  should  be  divided  between  his  land  and  sea 
forces,  into  two  shares,  according  to  the  numbers  mustered  in  each  service,  that  that 
share  which  should  fall  to  the  sea  service,  should  be  divided  according  to  the  regula- 
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tioDS  established  in  the  navy,  and  that  out  of  the  share  which  should  fall  to  his 
majesty's  land  forces,  his  commander-in-chief  of  the  said  land  forces  should  be  entitled 
to  a  division  equal,  in  proportion  to  that  share,  with  what  should  fall  to  the  coraraander- 
in[480]  ubief  of  the  sta  forces,  in  proportion  to  the  share  so  falling  to  the  navy  :  the 
remainder  to  be  distributed  among  the  officers  and  men  in  proportion  to  their  respective 
])ay."  And  whereas  the  said  squadron  of  ships  and  vessels,  in  the  pay  of  his  said 
majesty,  whereof  the  said  shi|)  called  the  "Komney  "  was  one,  and  whereof  the  said 
Rodham  was  captain  and  commander  as  aforesaid,  uniler  the  command  of  the  said 
George  Joliiislone,  having  on  board  the  sai  1  William  Meadows,  and  a  body  of  land 
forces  of  the  said  lord  the  king,  destined  to  land  an<l  attack  the  said  Cape  of  Good 
Hope,  under  the  command  of  the  said  William  Meadows,  did  afterwards  in  the  month 
of  March,  in  the  year  of  our  Lord  1781,  sail  and  proceed  from  England,  on  the  said 
expedition,  and  on  the  month  of  July  then  next  following,  did  arrive  within  a  certain 
distance  of  the  said  Capj  of  Good  Hope,  but  the  said  George  Johnstone,  with  the 
said  squadron  under  his  command,  and  the  said  William  Meadows  with  the  said  land 
forces  under  bis  command,  did  not,  nor  di'l  either  of  them,  at  any  time  make  any 
attack  on  the  said  Cape  of  Good  Hope.  And  whereas  on  the  ■21st  day  of  July  in  the 
year  last  aforesaid,  the  said  squadron  whereof  the  said  ship  called  the  "Romney  "  was 
one,  and  whereof  the  said  Rodliara  was  captain  and  commander  as  aforesaid,  under 
the  command  of  the  said  George  Johnstone,  having  on  board  the  said  William 
Meadows,  and  the  land  forces  aforesaid,  did  in  a  certain  open  and  unfortified  bay 
called  Saldana  Bay,  on  the  said  coast  of  Africa,  at  a  great  distance  from  the  said  Cape 
of   Good    Hope,    attack,   and    seize   as    prize   a    certain    ship   or    vessel,    called    the 

"  Hoogskarpell,"  of  which Hermeyer  was  master,  with  divers  goods,  wares,  and 

merchandizes,  on  board  the  same,  being  the  property  of  and  belonging  to  the  subjects 
of  the  said  States  General  of  the  United  Provinces.  And  whereas  on  the  17th  day 
of  June,  in  the  year  of  our  Lord  1782,  Philip  Champion  Crespigny,  esq.  procurator- 
general  of  the  said  lord  the  king,  did  in  the  name  of  the  said  lord  the  king,  institute 
a  suit  against  the  said  ship  and  goods  so  taken  as  aforesaid,  in  his  majesty's  High 
Court  of  Admiralty  of  England,  before  the  worshipfnl  Sir  Jamos  Marriot,  knt.  Doctor 
of  Laws,  (Lieutenant  of  the  High  Court  of  Admirahy  of  England,  and  in  the  same 
court  General  Official  Principal,  Cummissary  General,  and  Sfjecial  Piesident  and  Judge 
thereof,  and  also  to  hear  ami  determine  all  and  all  manner  of  causes  and  complaints, 
as  to  goods  and  ships  seizud  and  taken  as  prize,  specially  constituted  and  appointed,) 
and  by  a  certain  allegation  by  him  exhibited  to  the  said  suit,  among  other  thing  did 
propound  and  allege,  that  the  said  ship  "Hoogskarpell,"  and  the  goods  on  board  [481] 
the  same  had  been  taken  and  seized  as  prize  by  the  said  George  Johnstone,  com- 
mander-in  chief  of  the  said  squadron,  and  were  at  the  aforesaid  seizure  thereof  belong- 
ing to  the  said  States  General  of  the  United  Provinces,  their  vassals  or  subjects,  or 
others  inhabiting  within  their  countries,  territories  or  dominions;  and  did  thereby 
pray  that  the  said  ship  "  Hoogskaipell,"  and  all  and  singular  the  goods,  waies  and 
merchandizes  seized  and  taken  therein,  might  bo  pronounced  to  belong  at  the  time 
of  the  aforesaid  seizure,  to  the  States  General  of  the  United  Provinces,  their  vassals 
or  subjects,  or  others  inhabiting  within  their  countries,  territories  or  dominions,  and 
as  such,  or  otherwise,  liable  t  j  confiscation  and  condemnation  ;  and  might  be  adjuilged 
and  condemned,  as  lawful  piize  to  our  sovereign  lord  tlie  king,  as  being  taken  by  the 
said  George  Johnstone,  commanddrin  chief  of  the  .said  squadron.  And  whereas  the 
said  Sir  James  Marriot  did  afterwards,  to  wit,  on  the  4tli  day  of  September  in  the 
year  last  aforesaid,  condemn  the  said  ship  "Hoogskarpell,"  and  the  goods,  wares  and 
merchandizes  laden  on  board  her,  and  therewith  taken  and  seized  (except  a  packet  of 
diamonds),  as  good  and  lawful  prize  generally,  reserving  the  question  who  were 
captors  ;  and  having  afterwards  maturely  considered  the  matter,  did  by  his  inter- 
locutory decree,  on  the  28th  day  of  May  in  the  year  of  our  Lord  1785,  pronounce  for 
the  interest  of  the  army,  agreeable  to  the  spirit  of  his  majesty's  instructions,  and 
decreed  the  prize  in  question  to  be  distributed  according  to  the  directions  of  the  said 
instructions.  And  whereas  the  said  George  Johnstone  and  the  several  commanders, 
officers  and  mariners  on  board  of  and  belonging  to  the  said  ships  and  vessels  com- 
posing the  said  squadron,  conceiving  themselves  to  be  thereby  aggrieved,  did  duly 
appeal  from  the  said  decree  to  the  said  commissioners  for  receiving,  hearing  and 
determining  of  appeals  in  matters  of  prize.  And  whereas  on  the  30th  day  of  June, 
in  the  year  of  our  Lord  1786,  the  Right   Honourable  Charles  Earl  CamdeiJ,  Lord 
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President  of  the  Council  of  the  said  Lord  the  King,  Richard  Lord  Viscount  Howe  and 
Fletcher  Lord  Grantley,  three  of  the  said  commissioners,  having  heard  full  informa- 
tion by  counsel  on  both  sides,  did  by  their  interlocutory  decree,  reverse  the  decree 
appealed  from,  and  pronounced  the  said  ship  "  Hoogskarpell "  and  her  cargo  to  have 
been  taken  by  the  conjoint  operation  of  his  majesty's  ships  and  vessels,  employed  on 
an  expedition  against  the  Cape  of  Good  Hope,  under  the  command  of  the  said  George 
Johnstone,  and  of  the  army  under  the  command  of  the  said  Wil  [482]-liam  Meadows 
on  the  same  expedition;  and  condemned  the  said  ship  together  with  the  unclaimed  part 
of  the  cargo  as  good  and  lawful  prize  to  the  said  lord  the  king.  And  whereas  Edward 
Taylor  since  deceased,  and  John  Pasley,  were  duly  appointed  agents  by  the  officers 
and  crews  of  the  several  ships'  companies  of  the  said  squadron,  and  did  soon  after 
the  said  decree  of  the  4th  day  of  September  1782,  as  such  agents,  cause  the  said  ship 
called  the  "Hoogskarpell,"  together  with  the  unclaimed  goods,  wares  and  merchandizes 
taken  in  and  on  board  the  same,  to  be  sold,  and  did  receive  divers  large  sums  of 
money,  being  the  produce  of  the  same,  part  of  which  said  sums  of  money  was  dis- 
tiibuted  by  the  said  Edward  Taylor  and  John  Pasley  among  the  officers  and  crews 
of  the  said  squadron  under  the  command  of  the  said  George  Johnstone,  and  the  residue 
thereof  now  remains  in  the  hand  of  the  said  John  Pasley,  and  by  him  ought  to  be 
distributed  to  the  captors  aforesaid,  in  payment  of  their  several  shares,  in  pursuance 
of  the  said  statutes,  and  of  the  said  proclamation  of  our  said  lord  the  king.  And 
whereas  the  said  Rodham  did  in  Easter  Term  iu  the  28th  year  of  the  reign  of  our 
lord  the  now  king,  in  the  court  of  our  lord  the  king  of  the  bench,  here  at  Westminster, 
implead  the  said  John  Pasley  in  a  certain  plea  of  trespass  on  the  case  on  promises,  for 
the  purpose  of  recovering  from  the  said  John  Pasley  his  damages  by  him  sustained 
by  reason  of  the  said  John  Pasley's  having  neglected  arid  refused  to  pay  to  him  his 
share  of  the  produce  of  the  said  ship,  and  of  the  goods  and  merchandizes  so  as  afore- 
said condemned  as  lawful  prize  to  our  said  lord  the  king ;  and  which  said  plea  is  still 
depending  in  the  said  court  of  the  bench  here  at  Westminster.  And  whereas  the 
said  commissioners  of  appeals  in  matters  of  prize  have  not  by  the  law  of  this  realm 
any  power  or  authority  to  take  out  of  the  hands  and  possession  of  any  agent  or  agents, 
so  constituted  as  aforesaid,  the  money  arising  from  the  sale  or  sales  of  any  ship,  vessel, 
goods,  wares,  or  merchandizes,  taken  from  the  said  States  General  of  the  United 
Provinces,  or  their  subjects,  during  the  said  hostilities,  by  any  ship  or  vessel  of  war 
in  his  majesty's  pay,  which  have  been  finally  adjudged  lawful  prize  to  his  majesty  in 
any  of  his  courts  of  admit alty  in  Great  Britain,  or  to  compel  them  to  biing  in  the 
same  ;  yet  the  said  Right  Honourable  Cbatles  Eail  Camden,  Lord  President  of  the 
Council  of  the  said  Lord  the  King,  the  Right  Honourable  Francis  Godolphin  Lord 
Osborne,  commonly  called  Marquis  of  Carmarthen  (to  whom  the  title  of  Duke  of 
Leeds  hath  descended),  Fletcher  Lord  [483]  Grantley  now  deceased,  Charles  Lord 
Hawkesbuiy,  and  Sir  George  Yonge,  Bart,  five  of  the  said  commissioners  for  receiving, 
hearing  and  determining  appeals  in  matters  of  prize,  not  weighing  the  said  laws  and 
statutes  of  this  realm,  but  contriving  the  said  Rodham  to  aggrieve,  injure  and  oppress, 
and  to  take  out  of  the  hands  of  the  said  John  Pasley,  the  surviving  agent  of  the 
captors  of  the  said  shi^)  and  the  cargo  thereof,  the  monies  arising  from  the  sale  of  the 
said  ship  and  the  cargo  there,  and  thereby  to  prevent  the  said  Rodham  from  recovering 
from  the  said  John  Pasley  his  damages  aforesaid,  did  on  the  3d  day  of  May  in  the 
year  of  our  Lord  1788,  admonish  the  said  John  Pasley  personally  to  bring  in  an 
account  of  the  sales  of  the  said  ship  and  cargo,  together  with  the  proceeds  of  such 
part  thereof  as  might  be  in  his  hands,  power  or  possession,  within  fifteen  days, 
contrary  to  the  laws  and  statutes  of  this  realm  :  And  although  his  majesty's  writ  of 
prohibition  in  this  cause,  to  the  contrary,  hath  been  directed  and  delivered  to  the  said 
Charles  Earl  of  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles  Lord  Hawkesbury, 
and  Sir  George  Yonge,  on  the  10th  day  of  February  in  the  29th  year  of  the  reign 
of  our  lord  the  now  king,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid  ; 
Nevertheless  the  said  Charles  Earl  Camden,  Francis  Godolphin  Duke  of  Leeds,  Charles 
Lord  Hawkesbury,  and  Sir  George  Yonge,  as  such  commissioners  of  our  lord  the  king 
as  aforesaid,  after  his  majesty's  said  writ  of  prohibition  first  directed  and  delivered 
to  them  to  the  contrary  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  caused  process  to  be  issued  against  the  said 
John  Pasley,  to  bring  in  an  account  of  the  sales  of  the  said  ship  and  cargo,  together 
with  the  proceeds  of  such  part  thereof  as  might  be  iu  his  bauds,  power  and  possession, 
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ill  coiitcnipt  of  our  said  lord  the  king,  and  to  the  damage,  prejudice  and  injury  of  the 
said  Rodham;  and  contrary  to  the  form  and  effect  of  the  said  customs  and  statutes; 
wherefore  the  said  llodham  Home,  who  sues  in  this  behalf,  as  well  for  our  sovereign 
lord  the  king  as  for  himself,  saith  that  he  is  injured  and  hath  sustained  damage  to  the 
amount  of  401.  and  therefore  as  well  for  our  said  sovereign  lord  the  king,  as  for  himself, 
be  brings  his  suit,  Ac. 

The  Defendants  pleaded,  in  the  usual  form,  that  they  did  not  issue  process  against 
the  agent,  &c.  and  concluded  to  the  country. 

But  for  having  his  majesty's  writ  of  cousultation,  they  demurred  generally  to  the 
declaration. 

This  case  was  first  argued  in  Trinity  Term  1788,  on  a  suggestion  for  a  prohibition, 
by  Adair  and  Lawrence,  Serjts.,  for  [484]  the  Plaintiff,  and  Hill,  Rooke  and  Le  Blanc, 
Serjls.,  for  the  Defemlants  ;  after  which  the  Court  ordered  the  Plaintiff  to  declare. 

On  the  demurrer  to  the  declaration,  the  second  argument  was  in  Trinity  Term 
1789,  by  Le  Blanc  for  the  Defendants,  and  Lawrence  for  the  Plaintiff;  the  third,  in 
Michaelmas  Term  following,  by  Rooke  for  the  Defendants,  and  Adair  for  the  Plaintiff; 
and  the  fourth,  in  the  present  term,  by  Hill  for  the  Defendants,  and  Adair  for  the 
Plaintiff(a). 

The  substance  of  the  three  former  arguments  on  the  part  of  the  Defendants  was 
as  follows ; — 

The  ground  of  prohibition  stated  in  this  declaration  is,  that  by  the  prize  act, 
21  Geo.  .3,  c.  15,  the  produce  of  captures  made  by  his  majesty's  ships  of  war  is  given 
to  the  officers  and  crews  belonging  to  those  ships  ;  that  in  the  present  case  there  has 
been  a  sentence  condemning  the  "  Hoogskaipell "  as  lawful  prize  to  the  king;  and 
that  after  such  condemnation,  the  Lords  Commissioners  of  Appeals  had  no  power  to 
award  a  monition,  calling  upon  the  person  in  whose  hands  the  proceeds  of  that  ship 
were,  to  bring  in  an  account  of  those  proceeds,  and  pay  the  monej'  into  the  hands  of 
the  registrar  of  the  Court  of  Appeals.  The  question  therefore  arising  on  the  demurrer 
is,  whether  under  the  prize  act,  such  a  legal  right  vested  in  the  Plaintitf,  that  after 
the  sentence  was  pronounced,  the  Defendants  acted  contrary  to  the  common  law  of 
this  country  in  issuing  such  a  monition?  For  supposing  a  legal  right  to  be  vested  in 
the  captors  by  the  prize  act,  yet  unless  the  jurisdiction  of  the  Court  of  Appeals  be 
also  taken  away,  there  is  no  ground  for  a  prohibition. 

Before  the  passing  of  any  of  the  prize  acts,  the  whole  property  of  captures  made 
from  an  enemy  vested  i'l  the  crown;  and  the  statute  in  question  is  a  declaration  of 
the  legislature,  in  what  manner  those  prizes  which  the  crown  had  before  the  sole 
power  of  distributing,  should  in  future  be  disposed  of  in  the  particular  cases  men- 
tioned by  the  statute,  and  explained  by  the  proclamation.  But  this  act  clearly  refers 
only  to  the  case  of  a  sole  capture  made  by  the  king's  ships,  as  to  the  right  which  it 
vests  in  the  captors.  The  first  and  second  sections  are  those  on  which  the  claim  of 
the  navy  is  founded  ;  but  in  the  former,  the  sole  right  in  all  and  every  ship  and  goods 
taken  by  a  king's  ship  is  given  to  the  offieers  and  crews  on  board  ;  and  in  the  latter, 
in  case  of  a  prize  taken  by  a  ship  having  a  letter  of  marque,  the  same  right  is  [485] 
given  to  the  owner  of  the  privateer.  The  words  of  the  act  relating  to  the  king's  ships 
are,  that  the  diti'erent  persons  on  board  shall  have  the  "sole  interest";  it  has  not 
therefore  in  contemplation  the  case  of  a  cajiture  made  by  any  other  persons  than 
those  whom  it  particularly  describes  :  and  being  made  to  limit  the  prerogative  of  the 
crown  (to  which  the  right  of  all  prizes  before  belonged),  the  Court  is  bouncl  strictly 
to  look  to  the  act  itself,  to  determine  the  cases  to  which  that  limitation  extends.  But 
in  the  present  instance  the  sentence  of  the  Court  of  Appeal  declares  that  it  was  not  a 
sole  capture  by  his  majesty's  ships  of  war,  since  it  expressly  states,  that  the  prize  was 
taken  by  the  joint  operation  of  the  fleet  and  army.  Yet  in  order  to  entitle  the 
Plaintiff,  it  must  be  contended  that  under  this  sentence  the  navy  are  the  sole  captors ; 
otherwise  they  cannot  come  within  the  words  of  the  act  of  parliament.  It  is  said 
they  are  entitled  to  a  part :  let  it  be  shewn  to  what  part.  If  they  are  not  entitled 
to  the  whole,  can  this  court  either  from  the  act  or  proclamation  say  that  the  Plaintitf 
has  a  right  to  any  particular  definitive  share?  The  proclamation  to  which  the  act 
refers,  directs  that  the  whole  of  the  prize  shall  be  divided  into  eight  parts,  and  dis- 

(o)  Vide  post,  the  fourth  argument,  and  the  reasons  which  induced  the  Court  to 
require  it. 
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tributed  in  certain  shares  among  the  officers  and  seamen,  and  other  persons  in  different 
capacities  on  board  the  ship  making  the  capture.  No  person  therefore  can  claim  a 
right  to  a  share  of  any  part,  less  than  the  whole  :  and  though  marines  and  soldiers 
on  board  are  mentioned  in  the  proclamation,  yet  the  term  on  board  means  belonging 
to  the  ship.  Wemys  v.  Linzee,  Dougl.  324.  A  separate  body  of  troops,  not  acting  as 
marine?,  are  not  soldiers  on  board,  within  the  meaning  of  the  statute.  Such  then 
being  the  construction  of  the  act  and  proclamation,  and  that  court  which  has  alone 
the  cognizance  of  the  question  whether  prize  or  no  prize,  having  said  that  this  was 
not  a  sole,  but  a  joint-capture,  the  case  is  wholly  out  of  the  act ;  and  no  court  of  law 
can  claim  a  right  to  enquire  who  shall  share  in  the  prize,  or  what  has  become  of  the 
produce  of  it,  independent  of  the  Court  of  Admiralty  ;  more  especially  as  the  Court 
of  Admiralty  has  directed  it  to  be  placed  in  the  hands  of  their  registrar,  for  the 
security  and  benefit  of  those  who  may  be  entitled. 

This  capture  therefore  not  being  vested  by  the  prize  act,  and  being  made  by  a 
public  armament,  it  belongs  to  the  king  as  trustee  for  the  public,  and  he  has  a  right 
lo  distribute  it  in  what  manner  he  thinks  fit.  In  the  ancient  authorities  it  is  laid 
down,  that  what  a  man  gains  in  battle  from  the  king's  enemies,  is  his  own.  Bro.  Abr. 
tit.  Property,  pi.  38.  This  law  was  [486]  adapted  to  the  border  wars  with  Wales  and 
Scotland,  as  it  encouraged  the  great  knd  holders  to  collect  their  vassals  together  at 
their  own  expence,  to  repel  the  inroads  of  the  enemy.  But  this  was  not  law  as  to 
soldiers  maintained  at  the  public  expence ;  they  acted  under  the  directions  and  in  the 
name  of  the  crown,  to  which  all  the  booty  which  they  took  belonged.  This  was  agree- 
able to  the  law  of  nations.  Grot,  de  Jure  Belli  &  Pac.  lib.  3,  c.  6,  s.  8,  &  14,  and  has 
been  adopted  by  our  Courts  of  Admiralty.  Hex  v.  Broom,  Carth.  398.  12  Mod.  134. 
In  the  case  of  Brymer  v.  Atkins  (ante,  164),  this  court  lately  said,  that  before  the 
sixth  year  of  Queen  Anne,  all  prizes  taken  in  war  were  of  right  vested  in  the  crown, 
and  that  questions  concerning  the  property  of  such  prizes  were  not  the  subject  of 
discussion  in  courts  of  law.  This  position  is  a  true  one,  and  is  decisive  of  the  present 
case,  this  being  a  question  concerning  the  property  of  a  prize,  and  not  falling  within 
the  prize  act.  Whether  it  belongs  to  the  king  or  the  captors,  is  indifferent 
as  to  the  application  for  the  prohibition ;  no  fixed  proportion  being  ascertained, 
the  Court  of  Admiralty  have  a  right  to  decide  on  the  property,  and  to  secure 
it  till  that  decision  takes  place.  Captures  are  either  joint  or  sole.  Of  joint  captures 
there  are  three  kinds;  1.  By  a  king's  ship  and  a  privateer  having  letters  of  marque; 
2.  By  a  king's  ship  and  a  privateer  having  no  letter  of  marque ;  3.  By  a  fleet  and 
army.  In  the  first  case  (Dougl.  311,  Roberts  v.  Hartley),  the  proportion  between  the 
king's  ship  and  the  privateer  is  settled  by  usage  according  to  the  number  of  persons 
on  board  :  the  share  of  the  man-of-war  belongs  by  the  common  law  to  the  crown,  and 
is  vested  by  the  prize  acts  in  the  man-of-war;  that  of  the  privateer  also  originally 
belongs  to  the  crown,  and  is  given  to  the  privateer  by  virtue  of  the  king's  commission. 
In  this  case,  the  man  of-war  is  considered  as  the  sole  captor  of  the  king's  share.  In 
the  second  case,  the  proportion  is  also  ascertained  ;  the  king  has  the  whole,  but  in  two 
distinct  capacities  :  that  part  which  is  taken  by  the  ship  having  no  letter  of  marque, 
belongs  to  him  in  his  office  of  Admiral;  the  other,  as  owner  of  the  man-of-war.  Two 
different  proctors  attend  to  make  the  claim,  the  king's  proctor,  and  the  admiralty 
proctor.  In  this  case  also  the  man-ofwar  is  the  sole  captor  of  the  king's  share.  In 
the  third  case,  the  whole  belongs  to  the  king ;  both  army  and  navy  are  paid  by  him, 
he  has  a  right  to  the  whole,  and  it  depends  on  his  pleasure  whether  they  shall  have 
any  and  what  proportion. 

[487]  The  prize  acts  were  designed  to  encourage  the  navy,  but  not  to  discourage 
the  army.  The  king  gives  up  to  the  navy  his  share  in  the  prizes  which  they  take, 
that  is,  where  they  are  the  sole  captors.  But  the  acts  do  not  extend  to  the  case  of  a 
joint  capture  by  a  fleet  and  army.  In  this  case  nothing  can  vest ;  because  it  is  not  to 
be  conceived  that  the  king  could  design  to  give  away  all  power  of  rewarding  his  army. 
He  gives  to  the  navy  all  prizes  which  they  take  ;  but  this  cannot  mean  all  which  they 
together  with  the  army  take ;  otherwise  the  king's  grant  would  be  extended  beyond 
the  meaning  of  the  words,  and  most  stiongly  against  himself.  If  the  whole  were 
vested  in  the  squadron,  the  instructions  for  the  division  of  the  booty  would  be 
nugatory.  It  cannot  be  supposed  that  these  instructions  rested  on  the  acquiescence 
of  the  navy,  and  that  it  was  to  them,  rather  than  the  king,  that  the  army  were 
indebted  for  a  share.     If  the  whole  be  not  vested,  neither  is  any  part,  no  proportion 
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being  ascertained  Nothing  is  vested,  till  the  royal  pleasure  is  known.  It  is  like  the 
case  of  a  lease  to  commence  at  Michaelmas,  for  so  many  years  as  J.  S.  shall  name  ; 
though  the  period  of  commencement  is  fixed,  yet  the  lessee  has  no  right  of  entry  till 
the  number  of  years  is  named  by  J.  S. ;  till  he  has  named,  the  lease  is  void  for 
uncertainty.  6  Co.  35  b.  Co.  Litt.  45  b.  2  Bac.  Abr.  664.  But  even  if  the  court 
should  be  of  opinion  that  the  navy  have  a  vested  right  to  such  share  as  may  belong 
to  them,  yet  there  are  authorities  to  shew  that  in  such  case  a  court  of  common  law  will 
not  prohibit  the  court  of  Admiralty  from  giving  effect  to  their  sentence,  the  subject- 
matter  being  within  their  jurisdiction,  who  having  cognizance  of  the  principal,  shall 
also  have  cognizance  of  the  incident.  Turner  v.  Car;/,  1  Lev.  243,  cited  Dougl.  604. 
Hex  v.  Broom,  Catth.  .'i98.  Bravm  v.  frankli/n,  Cart.  474,  also  cited  Dougl.  605,  Le 
Caux  V.  Eden.  If  these  principles  be  right,  the  declaration  contains  no  grouixl  for  a 
prohibition.  It  is  indeed  full  of  contradiction  and  fallacy.  It  states,  that  the  king's 
proctor  applied  to  have  the  whole  condemned,  as  taken  by  Commodore  Johnstone ;  he 
therefore  admitted  the  jurisdiction  of  the  court  as  to  the  question,  who  were  the 
captors?  By  the  sentence,  the  ship  was  condemned  as  lawful  prize,  the  fjuestion  as  to 
the  captors  being  reserved.  The  court  afterwards  pronounced  for  the  interest  of  the 
army  agreeably  to  the  spirit  of  the  king's  instructions,  and  decreed  the  prize  to  be  accord- 
ingly [488]  distributed.  Fiom  this  there  is  an  appeal,  and  the  lords  commissioners  of 
appeals,  though  they  reversed  the  former  decree,  declared  the  prize  to  have  been  taken 
by  the  joint  operation  of  the  fleet  and  army.  The  competence  of  the  court  to  make 
this  decision  cannot  be  doubled.  It  is  made  by  those  who  have  the  exclusive  juris- 
diction of  the  questions,  whether  prize  or  no  prize,  and  who  were  the  captors,  and  by 
the  tribunal  to  which  the  Plaintiff  himself  has  resorted  for  the  discussion  of  them  ;  the 
king's  proctor  having  prayed  that  the  ship  might  be  condemned  as  taken  by  the  fleet. 
What  then  is  the  effect  of  this  decree  1  Directly  contrary  to  the  allegation  and  prayer 
of  the  proctor.  It  declares  the  prize  to  have  been  taken  by  the  joint  operation  of 
the  land  and  sea  forces.  This  therefore  cannot  possibly  be  considered  as  a  sole 
capture ;  nor  under  these  circumstances,  can  the  prize  act  vest  the  sole  interest  in  the 
navy.  It  is  objected,  that  there  is  an  averment  which  the  Defendants  might  have 
traversed,  of  the  prize  being  taken  b}'  the  fleet  having  land  forces  on  board.  But  this 
averment  is  contradicted  by  the  sentence  of  the  court.  This  sentence  is  conclusive. 
The  Defendants  cannot  traverse  the  averment.  After  the  (juestion  has  been  solemnly 
determined,  no  other  judicature  can  try  it.  The  king,  the  army,  and  the  commis- 
sioners of  appeals  are  interested  in  such  an  issue;  there  would  be  no  end  of  litigation. 
The  averment  then  is  fallacious  and  nugatory. 

The  declaration  goes  on  to  state,  that  the  navy  agent,  pending  the  dispute,  while 
the  question,  who  were  the  captors,  was  reserved  and  undecided,  sold  the  whole,  and 
distributed  a  share  to  the  navy,  i.e.  to  those  who  claimed  to  be  sole  captors,  but  whose 
claim  was  undetermined,  and  who  were  afterwards  decreed  not  to  be  the  sole  captors : 
also,  that  the  residue  was  remaining  in  the  hands  of  the  agent,  "and  by  him  ought 
to  be  distributed  to  the  captors  aforesaid;"  i.e.  to  those  who  were  decreed  not  to 
be  the  captors.  But  the  agent  had  no  right  to  distribute  any  part :  it  being  a  joint 
capture,  nothing  vested.  Much  less  had  he  a  right  to  distribute  the  whole.  It  is 
then  stated  that  the  Plainlifl'  had  brought  an  action  against  the  agent,  to  recover 
damages  for  his  neglect  in  not  paying  the  Plaintiff"  his  share.  But  what  share?  what 
neglict?  what  pretence  for  an  action  against  the  agent  till  the  balance  in  his  hands  is 
liquidated  ?  A  verdict  in  such  an  action  could  not  bind  the  other  claimatits.  This 
action  is  likewise  stated  to  have  been  brought  in  Easter  Term  1788,  which  ended  on 
the  5th  of  May  ;  but  the  monition  [489]  to  have  issued  on  the  3d  of  May  in  that 
year;  so  that  the  action  was  commenced  subsequent  to  the  monition,  and  was  brought 
merely  as  an  additional  argument  for  a  prohibition.  The  monition  requires  nothing 
more  than  an  account  of  sales,  and  that  the  residue  should  be  paid  into  court.  This 
order  is  to  be  considered  both  as  preparatory  to  the  execution  of  the  decree,  and  as  a 
comment  upon  it.  It  is  the  sirae  monition  as  is  usual  in  all  prize  causes  where  there 
is  a  dispute.  The  court  orders  the  property  to  be  brought  in  to  secure  it  for  the 
right  claimants,  and  for  the  payment  of  costs.  If  a  prohibition  be  granted  on  such  a 
monition,  the  prize  court  cannot  proceed  and  do  justice.  It  frequently  happens  that 
a  man-of-war  being  too  strong  for  a  privateer,  takes  possession  of  a  prize,  denies  the 
right  of  the  privateer,  and  libels  accordingly  in  the  Court  of  Admiralty,  but  it  turns 
out  that  the  man-of-war  has  no  right ;  if  the  court  could  not  take  the  produce  out  of 
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the  hands  of  the  agent,  the  right  of  the  privateer  could  not  be  secured  :  the  agent,  as 
in  this  case,  might  sell  and  distribute,  and  with  more  reason,  since  if  it  were  a  joint 
capture  with  a  privateer,  something  would  vest :  but  the  share  would  be  uncertain  ; 
and  the  ground  of  the  prohibition  would  be,  that  something  being  vested,  though  it 
were  uncertain  what,  therefore  the  agent  should  retain  the  whole.  But  if  this  were 
allowed,  the  court  could  atl'ord  no  security  to  claimants.  The  present  is  a  monition 
on  an  interlocutory  sentence  previous  to  final  juilgment,  and  while  the  matter  remains 
uncertain,  is  highly  proper.  If  the  prize  court  cannot  call  upon  the  agent  to  account, 
no  other  court  can.  No  court  of  common  law  can,  for  want  of  parties  to  the  suit ; 
and  it  would  be  a  singular  ground  for  a  prohibition,  that  it  is  a  matter  of  equitable 
jurisdiction  for  the  Court  of  Chancery.  It  being  the  common  practice  of  the  court  of 
prize  to  take  the  produce  of  sales  out  of  the  hands  of  the  agent,  even  in  the  case  of  a 
disputed  sole  capture,  that  court  must  clearly  have  a  right  to  do  the  same  in  a  joint 
capture,  where  nothing  is  vested.  But  if  it  be  doubtful  whether  any  interest  is  vested 
or  not,  this  court  will  not  in  a  doubtful  ease  grant  a  prohibition ;  nor  will  it  forbid 
the  inferior  court  to  proceed,  unless  it  is  clear  that  such  proceeding  is  contrary  to  law. 

But  supposing  such  a  construction  could  be  put  upon  the  act,  as  to  say,  that  the 
whole  is  given  to  the  navy  independent  of  the  land  forces,  yet  the  act  does  no  more 
than  give  a  common  law  right  to  persons  who  before  had  no  right,  and  therefore  gives 
a  [490]  court  of  common  law  only  a  concurrent  jurisdiction  with  the  Court  of 
Admiralty.  That  court  therefore  being  already  in  possession  of  the  cause,  and  having 
given  that  sentence  which  it  was  alone  competent  to  give,  shall  not  be  prevented  by  a 
court  of  concurrent  jurisdiction,  from  carrying  their  sentence  into  execution. 

Upon  the  whole  therefore  it  has  been  shewn,  that,  1st.  The  act  and  proclamation 
do  not  extend  to  the  present  case,  which  by  the  decision  of  the  court  of  appeals,  is 
not  that  of  a  sole  capture.  2d.  If  it  should  be  construed  to  be  a  sole  capture,  still 
that  court  having  the  original  jurisdiction  of  it,  and  having  pronounced  a  sentence 
upon  it,  ought  to  be  permitted  to  carry  that  sentence  into  execution.  3d.  If  it  should 
be  holden,  that  a  vested  right  is  given  by  the  act  to  the  navy,  in  such  share  as  shall 
belong  to  them,  yet  as  the  court  cannot  determine  what  that  share  is,  it  cannot  deter- 
mine that  any  particular  share  vests  in  them,  and  therefore  cannot  prohibit  the  lords 
commissioners  of  appeals  from  directing  the  money  to  be  placed  in  the  hands  of  the 
registrar. 

On  behalf  of  the  Plaintiff,  the  arguments  took  the  following  course. 

With  respect  to  the  point  made  by  the  Defendant?,  that  "as  the  original  question 
whether  prize  or  no  prize  belonged  to  the  Court  of  Admiralty,  therefore  they  had  a 
right  of  enforcing  their  sentence,"  it  is  to  be  observed,  that  by  the  act  in  question  a 
provision  is  made,  that  in  case  of  captures  made  by  the  king's  ships,  the  officers  and 
crews  shall  be  enabled  to  appoint  an  agent  for  the  sale  and  appraisement  of  the  prizes ; 
that  such  agent  shall  give  notice  in  the  Gazette,  when  he  means  to  distribute  the  money  : 
that  he  shall  not  pay  any  share  to  those  men  who  have  deserted  :  but  that  the  shares 
of  deserters,  and  also  the  unclaimed  parts,  shall  be  appropriated  to  the  use  of  Greenwich 
Hospital.  Now  if  the  court  of  prize  can,  as  a  necessary  consequence  of  the  cognizance 
of  the  original  question,  compel  the  agent  to  bring  into  court  the  produce  of  the  sales, 
the  provisions  of  the  act  would  be  rendered  totally  nugatory.  The  court  is  not  obliged 
to  give  notice  in  the  Gazette,  and  consequently  the  seamen  would  not  know  to  whom 
to  apply  for  their  prize-money.  Neither  is  that  court  bound  to  attend  to  the  clause 
in  favour  of  Greenwich  Hospital.  The  monition  therefore  goes  in  direct  contradiction 
to  the  act,  and  tends  to  defeat  some  of  its  most  salutary  provisions.  Though  [491]  it 
may  be  true,  that  before  any  prize-acts  were  passed,  that  court  had  a  right  to  inquire 
what  became  of  the  produce  of  the  sales,  yet  it  does  not  follow  that  this  right  now 
continues.  The  sole  property  of  any  prize  taken  by  a  privateer,  having  a  letter  of 
marque,  is  given  to  the  owners,  who  have  therefore  a  right  to  appoint  their  own  agent 
to  dispose  of  the  ship,  and  the  court  of  prize  could  not  in  such  case  take  it  out  of  his 
hands  without  some  complaint  being  made  against  him.  So  in  the  present  case,  the 
law  having  vested  the  property  in  the  officers  and  crews  of  his  majesty's  ships,  and 
they  having  placed  it  in  the  hands  of  the  agent,  the  lords  commissioners  of  appeals 
can  have  no  right  to  take  it  out  of  his  hands,  who  is  alone  to  sell  and  distribute  it. 
Thus  much  being  premised,  the  construction  of  the  act  is  to  be  considered. 

It  gives  to  the  Hag  and  other  officers,  seamen,  marines,  and  soldiers  on  board  every 
ship  in  bis  majesty's  pay,  the  sole  interest  and  property  of  every  ship  taken  from  the 
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States  General,  after  the  same  shall  he  coiicleninec]  as  lawful  prize  in  such  proportions 
as  shall  be  diieeted  by  the  proclamation.  In  order  therefore  for  any  person  to  intitle 
himself  to  any  share  of  the  prize,  it  is  only  necessary  that  he  should  fall  within  the 
description  of  the  persons  mentioned  in  the  act,  and  that  the  ship  taken  shall  bo  con- 
demned as  lawful  prize  to  his  majesty.  On  the  condemnation,  the  right  of  every  such 
person  immediately  attaches.  In  the  present  case  it  is  admitted  by  the  pleadings 
that  the  capture  was  made  by  a  squadron  of  ships  under  the  command  of  Commodore 
Johnstone,  with  the  king's  troops  on  board.  The  right  therefore  of  the  navy  was 
vested  by  the  act,  and  the  troops  are  to  share  as  persons  doing  duty  on  board,  and 
assisting  in  the  capture. 

The  facts  admitted  are  these.  A  sc(uadron,  with  an  army  on  board,  was  detached 
to  effect  one  given  object.  That  object  was  the  reduction  of  the  Uape  of  Good  Hope. 
For  this  purpose  the  army  was  put  on  board,  but  not  to  perform  any  other  service  in 
the  course  of  the  expedition,  which  might  be  the  peculiar  and  proper  business  of  the 
ships  to  perform.  On  the  arrival  of  the  armament  at  the  place  where  the  laud  forces 
were  designed  to  act  distinctly  from  the  navy,  it  was  likely  that  a  considerable  booty 
would  be  acquired  :  and  as  in  that  situation  those  forces  would  be  expected  to  take  a 
great  share  in  the  service,  it  was  wise  and  politic  that  somo  piovisions  should  bo  made 
for  the  distribution  of  the  plunder.  It  was  accordingly  [492]  ordere<l  that  there 
should  be  an  equal  division.  But  before  the  arrival  of  the  expedition  at  the  Cape, 
there  were  services  which  the  fleet  were  very  likely  to  perform,  namely,  the  capturing 
the  ships  of  the  enemy,  with  which  they  might  fall  in  ;  hut  in  that  interval  there  was 
no  service  to  which  the  army  was  peculiarly  destined.  There  was  therefore  no  special 
provision  made  for  the  probable  case  of  a  capture  made  between  the  sailing  of  the 
fleet  from  this  country  and  its  arrival  at  the  Cape  of  Good  Hope  :  the  reason  of  which 
is  obvious,  because  it  was  understood  by  the  crown  that  all  such  cases  were  already 
provided  for  by  the  prize-act.  Unless  the  court  were  to  suppose  that  the  object  of 
the  crown  was  to  take  to  itself  all  the  [jrizes  which  should  be  made  in  the  course  of 
the  voyage,  they  cannot  but  believe  that  this  omission  was  designedly  made  :  the 
probability  of  the  event  must  have  suggested  itself  to  the  minds  of  those  who  planned 
the  expedition.  As  therefore  it  appears  that  the  understanding  of  the  crown  was, 
that  the  prize-act  would  operate  upon  any  capture  made  anterior  to  the  arrival  of  the 
squadron  at  the  Cape,  the  court  will  give  that  effect  to  the  act  and  [iroclamation,  if 
the  words  will  bear  such  a  consti  notion.  But  the  words  are  sufficiently  large  for  this 
purpose.  They  give  the  prize  to  the  officers,  seamen,  marines  and  soldiers  on  board, 
and  all  other  persons  who  shall  assist  in  the  capture.  And  though  when  the  act 
mentions  soldiers  on  board,  it  may  mean,  as  is  contended,  soldiers  doing  duty  as 
marines,  and  to  give  them  the  same  advantages  as  marines,  yet  still  there  is  a  general 
description  of  persons  assisting  on  board,  under  which  the  army  might  take.  In  the 
ease  of  IFemys  v.  Linsee,  the  situation  of  Captain  Wemys  was  similar  to  that  of 
General  Meadows  in  the  present;  he  and  his  troops  were  considered  merely  as 
passengers,  they  were  on  the  supernumerary  list,  and  he  shared  in  the  prize  only  in 
the  fifth  class,  as  a  person  assisting  and  doing  duty  on  board.  He  was  not  under  the 
command  of  the  captain  of  the  frigate,  neither  was  General  Meadows  under  that  of 
Commodore  Johnstone.  In  the  one  case  it  was  a  small  detachment,  in  the  other  an 
army.  But  the  question  does  not  depend  on  the  number  of  soldiers.  So  in  the  case 
of  the  ship  "  La  Charmante,"  taken  at  Louisbourgh  in  the  year  1745,  the  court  of  appeals 
decreed  (a),  that  captain  Huston,  who  had  the  command  of  a  company  of  troops  sent 
to  assist  iu  the  reduction  of  the  island,  and  was  actually  put  on  board  the  king's  ship 
[493]  "  Princess  Mary,"  at  the  request  of  the  commodore  of  the  squadron,  and  assisting 
on  board  at  the  time  of  the  capture,  was  not  intitled  to  share  in  the  class  of  lieutenants 
of  the  ship. 

But  if  this  be  not  the  true  construction  of  the  act,  it  must  be  on  the  supposition 
that  the  sentence  of  the  court  of  appeals  in  some  measure  controls  the  facts  which  are 
admitted  on  the  pleadings,  and  that  this  court  is  bound  only  to  look  to  the  sentence. 
But  the  sentence  is,  that  the  prize  was  taken  by  the  conjoint  operation  of  the  army  and 
navy,  and  it  is  not  necessary  that  any  thing  more  shall  bo  intended  by  the  words 
conjoint  operation,  than  that  the  capture  was  made  by  the  ship  with  the  troops  on 
board.     The  court  will  presume  that  the  sentence  was  given  upon  those  facts,  which 

(o)  Feb.  20,  1752,  as  appears  from  the  register  of  the  court  of  appeals. 
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are  admitted  by  the  pleadings  to  be  true,  (because  it  was  in  the  power  of  the  Defen- 
dants, if  they  had  thought  proper,  to  have  taken  issue,  and  denied  those  facts,)  unless 
it  necessarily  follows,  from  the  words  of  the  sentence,  that  it  is  contradictory  to 
the  act. 

This  capture  being  made  at  sea,  in  an  open  unfortified  bay,  was  clearly  effected  by 
the  operation  of  the  ships.  There  were  but  two  ways  in  which  the  army  could  assist ; 
either  by  remaining  in  the  ships,  and  acting  as  part  of  the  crew,  or  by  being  landed 
to  prevent  the  escape  of  the  enemy  from  the  prize.  Now  it  is  consistent  with  the 
facts  stated,  to  suppose  that  it  was  a  capture  made  while  the  troops  were  on  board 
the  ships,  and  then  it  is  obviously  within  the  prize-act ;  and  if  they  were  landed  to 
prevent  the  crew  of  the  enemy's  ship  from  getting  on  shore,  or  for  any  such  purpose, 
it  could  not  be  contended  that  merely  from  that  circumstance  the  case  was  taken  out 
of  the  act.  If  an  enemy's  vessel  were  driven  on  shore,  and  a  party  of  seamen  landed 
to  prevent  the  crew  from  escaping  and  removing  the  cargo,  could  it  be  said  that  this 
was  not  a  capture  by  persons  on  board  the  ship  making  the  prize  ]  In  Lindo  v. 
Rodney  (Dougl.  613),  Lord  Mansfield  says,  "It  would  be  spinning  very  nicely  to  con 
tend,  if  the  enemy  left  their  ship,  and  got  ashore  with  money,  were  followed  upon 
land,  and  stripped  of  their  money,  that  this  would  not  be  a  sea-capture ;  the  prev  is, 
as  it  were  killed  at  sea,  and  taken  upon  land."  And  his  lordship  before  says,  "The 
original  cause  of  taking  is  here  at  sea.  The  force  which  terrified  the  place  into  a 
surrender  was  at  sea  ;  if  they  had  resisted,  the  force  to  subdue  would  have  been  from 
the  sea."  [494]  So  in  the  present  case  the  capturing  force  was  unquestionably  from 
the  sea ;  if  the  men  had  remained  on  board,  it  would  be  clearly  within  the  prize-act, 
and  their  being  put  out  of  the  ships  to  facilitate  the  enterprize,  (supposing  that  to 
have  been  the  case,)  could  not  in  reason  take  it  out  of  the  act.  The  strongest  point 
relied  on  by  the  other  side  is,  that  the  act  is  applicable  only  to  the  case  of  a  sole 
capture,  the  words  of  it  being,  that  the  takers  shall  have  the  "sole  interest"  in  the 
thing  taken.  But  this,  so  far  from  being  a  necessary  consequence  of  the  words,  is 
contrary  to  common  experience.  On  the  construction  of  the  prizs-aets  it  has  been 
often  decided,  that  a  ship  which  is  barely  in  sight  of  another  making  a  capture  has  a 
right  to  share  in  the  prize.  If  the  interpretation  contended  for  were  the  true  one,  no 
prize  taken  by  a  king's  ship  and  a  privateer  could  be  condemned  under  the  act :  the 
first  clause  gives  to  the  king's  ship  such  prizes  as  they  shall  take  :  the  second  provides 
for  privateers  the  same  encouragement ;  but  there  is  no  clause  which  divides  the 
prizes  taken  by  both  jointly :  the  consequence  therefore  would  be,  that  such  captures 
not  being  made  solely  by  either,  would  not  fall  within  the  act ;  whereas  the  constant 
practice  is  to  consider  them  as  made  by  both,  and  to  divide  them  accordingly  between 
both.  In  the  case  of  Le  Cms  v.  Hughes  (Park's  Insurance,  269,  last  edit.),  it  clearly 
appears  that  Lord  Mansfield  does  not  consider  the  prize-act  as  being  confined  to  the 
case  of  a  sole  capture.  In  the  case  of  the  "  Bienfaisant,"  taken  at  Louisbourgh  in  the 
year  1758,  though  the  navy  were  not  strictly  the  sole  captors,  yet  they  were  decreed 
to  have  the  sole  right  to  the  prize.  That  was  an  instance  where  there  was  undoubtedly 
a  conjoint  operation  (a)  of  a  land  force  acting  on  shore,  and  not  on  board  the  ships, 
vet  bv  a  sentence  of  the  admiralty  the  prize  was  condemned  to  the  navy  alone  (Feb. 
24,  1759). 

Cur.  advis.  vult. 

After  these  arguments,  the  case  stood  for  judgment.  But  on  the  last  day  of  Hilary 
term,  Lord  Loughborough  said,  that  [495]  although  he  had  formed  a  decided  opinion, 
that  as  the  ship  and  cargo  in  question  were  condemned  as  lawful  prize,  the  prize-act 
attached  upon  it,  which  was  an  unlimited,  universal  grant  of  the  interest  of  the  crown 
to  the  navy  ;  and  although  the  sentence  of  the  court  of  appeals  evidently  meant  to 

(a)  The  account  of  that  co-operation  as  described  in  the  despatches  sent  home  by 
the  commander  of  the  troops,  was  as  follows : 

"The  admiral  sent  word  he  intended  to  send  in  boats  with  800  men,  to  take  or 
destroy  the  'Prudente'  and  the  'Bienfaisant'  in  the  harbour.  I  ordered  all  the 
batteries  at  night  to  fire  into  the  enemy's  works,  as  much  as  possible  to  keep  their 
attention  to  the  land.  The  miners  and  workmen  went  on  very  well  with  their 
approaches  to  the  covered  way,  though  they  had  a  continued  and  smart  fire  from  it. 
We  continued  our  fire  without  ceasing.  The  boats  got  to  the  ships  at  one  in  the 
morning,  and  took  them  both." 
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assert,  that  by  reason  of  the  conjoint  operation  of  the  army  and  navy,  the  property 
of  the  prize  vested  in  neither,  but  in  the  crown,  (a  proposition  which  he  thought 
directly  contrary  to  the  act  of  parliament,)  yet  his  lordship  was  not  then  quite  so 
clear,  whether,  as  the  case  stood  upon  the  record,  it  appeared  that  the  court  of  appeals 
had  exceeded  their  power  in  merely  issuing;  a  monition  to  the  agent  to  bring  in  the 
proceeds,  so  as,  in  that  stage  of  the  proceedings,  to  afford  a  ground  for  a  prohibition  : 
and  also  whether  there  being  many  claimants  concerned  in  appointing  the  agent,  a 
single  claimant  should  be  permitted  to  object  to  the  agent  giving  an  account  of  the 
sales,  and  carrying  in  the  proceeds. 

On  these  two  points  therefore,  his  lordship  desired  to  hear  some  further  argument. 

Mr.  JusTiCK  Wilson  said,  he  wished  it  to  be  considered  on  further  argument  what 
the  jurisdiction  of  the  court  of  admiralty  was  before  the  passing  of  the  prize-acts.  On 
the  discovery  and  first  settlement  of  America,  commissions  were  granted  to  Sir  Walter 
Kaleigh,  ancl  other  private  persons,  who  were  to  have  for  their  own  benefit  whatever 
they  might  take.  In  Leonard  (2  Leon.  182,  Somers  v.  Sir  Richard  Buckhnj)  there  was 
a  case,  he  observed,  which  arose  upon  one  of  those  commissions,  where  two  ships 
belonging  to  different  private  adventurers  took  a  prize.  One  had  taken  it,  and  the 
other  was  in  sight.  It  became  a  question  before  the  admiralty,  whether  the  latter  was 
intitled  to  any  part?  The  court  of  Common  Pleas  took  jurisdiction  of  it  in  that 
instance,  and  said  that  by  the  civil  law  each  ship  was  entitled  to  a  moiety  ;  and  a  pro- 
hibition was  granted,  because  those  two  parties  had  agreed  on  their  return  to  England 
that  whatever  was  taken  should  be  divided  by  them  in  a  certain  proportion. 

LOKD  LoUGHiiououuH  then  said,  that  with  respect  to  the  jurisdiction  of  the  court 
of  Admiralty,  he  conceived  that  antecedent  to  the  prize-acts,  the  only  jurisdiction 
which  the  court  of  admiralty  could  have,  was  to  pronounce  whether  the  capture  made 
were  a  legal  capture  or  not,  because  the  sole  property  of  what  was  taken  Ijy  the  king's 
ships  was  in  the  crown,  and  [496]  therefore  there  could  be  but  one  person  intitled 
to  any  thing  taken.  In  the  reign  of  Queen  Elizabeth,  and  at  subsequent  periods, 
but  particularly  in  that  reign,  there  were  several  commissions  given  to  Sir  Walter 
Kaleigh,  Sir  Francis  Drake,  the  Earl  of  Cumberland,  and  others  who  undertook  at 
their  own  private  expence,  adventures  to  seek  what  they  could  get  from  the  Spaniards 
iti  America,  as  appeared  from  the  commission  in  llymer  (Rymer's  Fted.  vol.  16,  p.  16, 
22,  etc.  edit.  1715,  London).  It  might  probably  have  been  a  matter  for  the  court 
of  Admiralty  determining  upon  the  legality  of  a  capture,  also  to  determine  between 
the  grantees  of  the  crown,  a.s  to  the  interest  which  a  particular  ship  might  have  in 
a  capture  made  by  another  ship.  The  court  of  Admiralty  acting  under  the  instruc- 
tions of  the  crown  might  incidentally  determine  the  question  between  the  grantees  of 
the  crown.  But  the  prize-act  had  introduced  a  new  law  as  binding  as  the  common  law  ; 
it  had  vested,  by  force  of  a  parliamentary  grant,  a  title  to  all  prizes  taken  at  sea,  in 
the  navy.  No  juristliction  therefore  existing  in  the  court  of  Admiralty  previous  to 
the  prize-act,  could  intitle  that  Court,  (the  (juestion  of  prize  being  decided)  to  decide 
the  question  of  property  in  the  prize  contrary  to  the  terms  of  the  Act  of  Parliament. 

In  consequence  of  what  was  thus  thrown  out  by  the  Court,  a  further  argument  was 
ordered,  which  came  on  in  the  present  term  ;  when 

Hill,  Serjt.,  in  su|)port  of  the  demurrer,  argued  as  follows  :  In  order  to  entitle  the 
Plaintitr  to  a  prohibition,  it  is  incumbent  on  him  to  shew  in  his  declaration  that  some 
legal  right  is  vested  in  him,  either  by  the  common  or  statute  law  of  the  kingdom, 
which  has  been  violated  by  the  Defendants.  Now  no  such  thing  ap()ears.  If  the  facts 
stated  in  the  declaration  coupled  with  the  prize-act  were  a  sufficient  answer  to  the 
monition,  it  ought  to  have  been  shewn  below  :  it  ought  to  have  been  alleged  to  the 
court  of  Admiralty,  and  perhaps  they  might  have  allowed  it.  If  they  had  disallowed 
it,  or  determined  contrary  to  it,  then,  and  not  till  then,  would  have  been  the  time  to 
have  applied  for  a  prohibition.  But  supposing  that  the  whole  of  the  facts  in  the  declara- 
tion had  been  shewn  for  cause  to  the  lords  of  appeal,  against  their  proceeding  in  respect 
to  the  agent,  yet  still  they  ought  to  have  proceeded.  It  is  admitted  on  all  sides,  that 
where  the  court  of  Admiralty  has  jurisdiction  of  the  |)rincipal  matter,  if  any  collateral 
matter  arises  incidentally  in  the  cause,  [497]  such  incidental  matter,  (though  if  it  had 
been  the  original  cause  of  suit,  would  have  been  properly  cognizable  in  the  courts  of 
Westminster-hall)  may  be  determined  in  the  court  of  Admiralty  ;  and  if  that  court 
determines  that  incidental  matter  according  to  the  common  or  statute  law  of  the  land, 
then  there  is  no  ground  for  a  prohibition.     Now  the  first  allegation  contaiued  in  the 
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declaration  is,  that  all  and  all  manner  of  pleas  concerning  the  construction  and  exposi- 
tion of  the  laws  and  statutes  of  this  realm  belong  to  the  king's  courts  of  common  law. 
But  this  is  too  large  a  proposition  ;  since  if  the  construction  of  the  common  or  statute 
law  arises  incidentally  in  a  cause  in  the  courts  of  Admiralty,  those  courts,  it  is 
admitted,  have  a  right  to  make  that  construction.  The  proposition  therefore  ought 
to  have  been  qualified  accordingly.  This  qualification  of  the  general  allegation  of  law 
is  peculiarly  applicable  to  the  present  case.  For  it  is  not  alleged  that  the  letter  of 
attorney,  by  which  the  agent  was  instituted,  was  exhibited  to  the  Lords  of  Appeal, 
and  that  they  either  would  not  admit  it,  or  determined  against  it.  The  application  now 
made  to  the  Court,  being  to  restrain  the  proceedings  against  Pasley,  on  the  ground 
that  he  has  an  authority  from  those  who  have  a  legal  right,  (for  without  such  authority 
he  is  a  mere  stranger,)  that  authority  ought  to  have  been  shewn  to  the  lords  of  appeal ; 
and  if  they  had  acted  with  respect  to  that  authority,  contrary  to  the  rules  of  the 
common  law,  (as  for  instance  if  they  had  required  the  letter  of  attorney  to  be  proved 
by  two  witnesses,)  then,  and  not  before,  there  would  be  a  sufficient  reason  for  a  pro- 
hibition. For  then  it  would  be  a  case,  where  a  court  of  prize  had  determined  an 
incidental  matter,  properly  of  common  law  cognizance,  against  the  rules  of  the  common 
law.  Thus  in  the  case  of  Somers  v.  Sii-  Richard  Buckley  (2  Leon.  182),  it  was  part  of 
the  suggestion  for  the  prohibition,  that  the  agreement  between  the  parties,  which  was 
the  oidy  matter  cognizible  at  common  law,  had  been  alleged  in  the  court  of  Admiralty, 
and  there  over-ruled,  and  on  this  ground  the  prohibition  was  granted.  But  afterwards 
it  being  stated  by  the  other  side,  that  the  court  of  Admiralty  would  allow  that  plea 
and  try  it,  a  conditional  consultation  was  granted.  This  shews  in  the  strongest 
terms,  that  before  the  superior  court  will  grant  a  prohibition,  it  must  be  fully 
satisfied  that  the  matter  of  common  law  cognizance  (for  the  miscon-[498]-struction 
of  which  the  prohibition  is  prayed)  has  been  clearly  and  plainly  laid  before  the 
inferior  court.  On  the  same  principle  the  case  of  Shatter  v.  Friend  (1  Show.  158 
&  172)  was  decided,  where  a  prohibition  was  granted  to  the  Ecclesiastical  Court,  on 
account  of  that  Court  having  refused  to  admit  proof  of  the  payment  of  a  legacy  by 
one  witness.  It  was  there  objected  that  the  motion  for  the  prohibition  came  too  late, 
being  after  sentence  ;  but  Lord  Holt  said  "  they  could  not  come  till  they  were  aggrieved 
by  refusal  of  proof,  and  that  was  not  known  till  after  sentence."  This  shews  the 
necessity  of  the  matter,  on  the  wrong  interpretation  or  decision  of  which  the  pro- 
hibition is  to  be  founded,  being  fully  and  plaitdy  exhibited  to  the  inferior  court.  Till 
that  appears,  there  is  no  ground  to  prohibit  them.  The  superior  court  will  not  pre- 
sume, without  due  information,  that  the  inferior  court  will  act  wrong  in  their  decision, 
when  such  matter  is  brought  before  them.  This  court  will  not  prejudge  the  court 
below. 

But  suppo.sing  that  every  thing,  which  ought  to  have  been  shewn  to  the  lords  of 
appeal,  was  shewn.  In  that  case  they  would  have  acted  perfectly  right  in  issuing 
a  monition.  If  they  had  not  issued  it,  they  might  perhaps  have  been  liable  to  a 
mandamus,  to  compel  them  to  execute  their  sentence.  They  were  bound  to  retjuire 
the  agent,  for  the  navy  to  bring  the  money  in  his  hands  into  their  court,  to  see  it 
distributed  according  to  law.  For  a  legal  right  was  vested  in  the  army  to  a  share  in 
the  prize,  whatever  was  the  quantum  of  that  share.  Of  this  the  court  of  Appeals  was 
bound  to  take  care.  To  the  possession  of  this,  the  agent  does  not  appear  to  have  any 
right.  The  declaration  in  stating  the  appointment  of  Taylor  and  Pasley  as  agents, 
does  not  shew  that  they  or  either  of  them  had  a  right  to  be  possessed  of  the  whole. 
The  act  (19  Geo.  3,  c.  67,  s.  31)  directs,  that  all  sales,  &c.  of  any  ship  and  goods,  &c. 
taken  by  any  of  his  majesty's  ships  of  war,  shall  be  made  by  agents  or  persons 
nominated  and  appointed  in  equal  numbers,  by  the  flag  officers,  captains,  oflicers, 
ships' companies,  and  "  others  iniitled  thereunto."  Those  words  are  added  to  every 
different  class  of  persons,  to  whom,  in  ditferent  proportions,  the  prize  is  given.  But 
in  the  declaration  those  words  are  totally  omitted.  Now  it  is  clear,  not  only  from 
this  omission,  but  from  the  whole  declaration,  that  Pasley  is  not  agent  for  the  army 
as  well  as  the  navy.  The  contest  is  plainly  between  the  navy  and  army,  the  former 
[499]  claiming  the  whole,  and  the  latter  contending  for  a  part.  Pasley  therefore  not 
being  appointed  "by  the  others  intitled  thereunto,"  viz.  the  army,  can  have  no  right 
to  keep  their  share  in  his  hands.  Now  the  proper  way  of  taking  that  share  out  of  his 
haml.'i,  was  by  directing  him  to  come  to  an  account,  and  deposit  the  proceeds  of  the 
ship  and  cargo  in  the  court  of  Appeals.     If  his  constituents  have  a  right  only  to  a 
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part,  some  oue  else  must  have  a  right  to  the  other  part,  which  it  was  the  duty  of  the 
lords  commissioners  to  protect.  But  an  account  could  not  be  taken  of  a  part,  without 
an  account  being  taken  of  the  whole.  The  agent  also  having  disposed  of  part  of  the 
proceeds  before  the  final  adjudication,  the  navy  who  appointed  him,  have  forfeited 
their  right. 

By  the  act,  the  agent  is  to  be  appointed  by  a  majority  of  those  intitled.  But  it  is 
not  stated  in  the  declaration  that  Pasloy  was  appointed  by  a  majority.  It  cannot  be 
intended  that  he  was  appointed  by  them  all,  as  they  were  very  numerous,  and  many 
died  before  the  appointment.  And  this  objection  may  be  made,  though  it  be  on  a 
general  demurrer.  For  a  demurrer  admits  nothing  but  what  is  well  pleaded.  The 
constitution  of  the  agent  goes  to  the  very  root  and  foundation  of  the  title  to  the 
prohibition ;  but  it  is  defectively  set  forth,  and  therefore  ill  pleaded.  It  is  likewise 
stated  that  Taylor  and  Pasley  were  ap|)ointed  agents,  (not  that  Pasley  alone  was,) 
and  that  Taylor  is  dead.  Now  the  distinction  in  the  books  is  this,  that  where  an 
interest  is  conveyed  to  two,  it  will  survive ;  but  where  an  authority  is  so  conveyed, 
it  is  to  be  taken  strictly,  and  will  not  survive.  Thus  if  a  warrant  to  arrest  be  given 
to  two,  without  saying  jointly  and  severally,  and  one  dies,  there  is  an  end  of  it.  The 
principle  upon  which  an  executorship  survives  is,  that  an  executor  has  an  interest. 
But  it  was  long  doubted  whether  an  administration  could  survive.  The  appointment 
also  should  have  been  by  letter  of  attorney,  according  to  the  directions  of  the  act. 
But  there  is  no  letter  of  attorney  stated.  Another  objection  is,  that  though  there 
are  many  joint  constituents  of  the  agent,  having  a  joint  title  in  the  prize,  yet  the 
action  is  brought  by  a  single  captain.  It  is  also  stated  in  the  declaration,  that  part 
of  the  proceeds  has  been  received,  without  saying  what  part.  Now  the  Plaintiff  is 
to  recover  by  hia  own  strength  ;  and  he  has  not  shewn  a  right,  not  having  averred 
that  he  had  not  received  the  whole  of  his  share.  Though  in  a  plea  in  bar,  certainty 
to  a  common  intent  is  sufficient,  yet  a  greater  [500]  certainty  is  required  in  a  count. 
Co.  Lilt.  303  a.  This  was  a  matter  within  the  Plaiiitifl's  own  knowledge,  and  is  of 
the  substance  of  his  title.  If  he  had  made  the  proper  averment,  an  issue  might  have 
been  taken  upon  it.  It  has  been  argued  on  the  part  of  the  Plaintiff,  that  the  whole 
right  was  in  the  navy,  and  that  the  army  were  entitled  only  to  a  part  as  cestui  que 
trusts,  or  on  a  quantum  meruit.  But  the  contrary  is  most  apparent  upon  the  face  of 
the  declaration.  Either  the  piize-act  does  not  attach,  and  then  the  whole  is  in  the 
crown,  or  it  does  attach,  and  then  the  same  proclamation  which  gives  a  legal  right  to 
the  navy,  gives  also  a  legal  right  to  the  army.  The  piizes  are  to  be  divided  among 
the  seamen,  marines,  and  soldiers  on  board.  These  are  distinct  sets  of  men,  regulated 
by  different  laws.  Ever  since  the  Restoration,  there  has  been  a  standing  law  for  the 
navy,  so  also  there  is  a  standing  law  for  the  marines  ;  but  there  is  no  standing  law 
for  the  soldiers,  whose  existence  as  an  army  depends  upon  an  annual  act  of  parlia- 
ment. These  different  classes  of  men  are  accordingly  the  objects  of  the  prize-act  and 
proclamation,  in  certain  proportions.  The  same  sort  of  right  which  vests  in  one, 
vests  also  in  the  others,  whatever  may  be  the  quantum  of  their  respective  shares. 
The  case  of  Wemys  v.  Linzee  (Dougl.  324,  last  edit.),  was  referred  to  in  a  former 
argument,  but  the  interpretation  there  put  upon  the  words  "on  board,"  that  they 
meant  "belonging  to  the  ship,"  was  evidently  as  repugnant  to  Lord  Mansfield's  own 
opinion,  (though  he  felt  himself  bound  by  the  decision  in  the  case  of  Lord  Anson  and 
the  "Centurion,")  as  it  was  to  former  determinations.  For  in  Tr.  1  Geo.  1,  the  Court 
of  King's  Bench  determined  in  the  case  of  Santlow  v.  Walker  (h),  that  an  admiral  who 
was  appointed  in  England  to  supersede  another  in  the  command  of  a  squadron  at 
Jamaica,  but  had  not  ariived  on  that  station,  and  so  was  not  actually  on  board  some 
ship  composing  the  squadron,  though  he  certainly  belonged  to  it,  was  not  entitled  to 
share  in  a  prize  taken  in  the  West  Indies  by  one  of  the  ships  of  the  squadron,  while 
he  was  on  his  passage. 

It  is  therefore  to  be  hoped  that  the  Court  will  in  this  instance  put  a  construction 
on  the  words  "  on  board,"  contrary  to  that  in  fFemys  v.  Linzee,  upon  the  same  principle, 
on  which  in  Garforth  v.  Fearon  (ante,  327)  they  decided,  that  the  profits  of  an  office 
ought  not  to  be  separated  from  the  execution  of  it.  The  public  good  equally  requires 
that  those  persons  who  perform  military  .services  should  receive  the  reward  of  those 
services,  as  that  they  who  execute  civil  offices  should  receive  the  profits  of  those  offices. 

(b)  This  case  Mr.  Serjt.  Hill  read  from  a  MS. 
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[501]  The  Courts  of  Admiralty  proceed  by  the  rules  of  the  civil  law ;  Hale,  Hist. 
C.  L.  31  &  32,  and  according  to  the  civil  law  (d)  the  property  of  prizes  taken  by 
private  persons  was  in  the  captors.  So  also  by  the  ancient  law  of  England  from  the 
earliest  times,  the  prizes  which  were  taken  by  private  persons  belonged  to  them, 
subject  to  certain  deductions.  This  appears  from  the  Black  Book  (e)  of  the  Admiralty, 
from  many  rolls  of  parliament  (a),  from  the  Year  Books  2  Ric.  3,  2,  pi.  4,  &  7  Ed.  4, 
14.  1  Roll.  Rep.  175,  Bro.  Abr.  Property,  pi.  38.  Clarke's  Praxis  Admiral,  174  & 
17-5.  Harg.  Tracts,  247,  and  also  from  stat.  20  Hen.  6,  c.  1,  which,  though  made  for 
a  particular  purpose,  to  provide  for  the  case  of  neutral  goods  or  those  of  a  friend  being 
taken  in  the  ship  of  an  enemy,  yet  proves  what  the  law  was  in  general.  Thus  the 
law  stood  in  former  times,  when  war  was  regularly  declared,  and  the  method  of 
carrying  on  hostilities  by  making  reprisals  was  not  so  frequent  as  at  later  periods. 
By  subsequent  regulations  of  the  Admiralty,  private  ships  are  obliged  to  take  out 
letters  of  marque,  or  are  liable  to  be  treated  as  pirates,  which  is  also  agreeable  to  the 
French  ordinances  (Code  des  Prises,  vol.  1,  p.  34,  art.  7) ;  but  the  property  in  what 
they  take  still  remains  in  the  captors,  the  several  prize-acts  having  in  this  respect 
recognized  the  ancient  law. 

As  therefore  in  case  of  a  privateer,  the  share  of  the  prize  which  the  crew  would 
have,  would  depend  upon  the  agreement  they  had  entered  into  with  the  owners  by 
whom  they  were  paid,  so  in  the  present  case,  if  it  be  not  within  the  prize-act,  both 
army  and  navy  must  depend  on  the  bounty  of  the  king,  in  whom  [502]  the  prize 
would  be  then  vested,  and  by  whom  they  are  paid.  But  if  it  be  within  the  act,  then 
the  army  have  a  vested  right  to  a  share,  and  a  prohibition  ought  not  to  be  granted, 
unless  the  monition  had  issued  against  their  agent  as  well  as  the  navy  agent. 

In  Packman's  case,  6  Co.  IS  b.  it  was  holden,  that  an  appeal  in  the  Ecclesiastical 
Court  susjiended  the  former  sentence,  and  to  the  same  point  is  Gouldsb.  119.  So  it 
is  of  an  appeal  in  a  court  of  Admiralty.  This  is  plain  from  all  the  proceedings  in  the 
Admiralty  :  and  from  the  style  which  the  Plaintiff  himself  uses  in  the  declaration, 
which  is,  "a  certain  business  of  appeal  and  complaint  of  nullity,"  the  decree  appealed 
from,  appears  to  be  not  only  reversed,  but  rendered  a  nullity  ab  origine.  The  former 
sentence  therefore  was  annulled,  and  that  which  remains  expressly  pronounces  the 
capture  to  have  been  joint,  by  the  fleet  and  army.  The  courts  of  Admiralty  have  an 
undoubted  right  to  determine  who  were  captors.  They  examine  as  to  the  capture, 
and  decide  whether  it  be  lawful  piize  or  not,  and  either  reserve  the  question,  who 
were  captors,  as  in  the  present  case,  or  decide  that  also.  If  they  have  not  here  deter- 
mined it  to  be  a  joint  capture,  they  have  determined  nothing  on  the  subject :  either 

((/)  Ea  quoe  ex  hostibus  capimus,  jure  gentium  statim  nostra  sunt.  Inst.  lib.  2, 
tit.  1,  s.  17. 

(«)  In  this  antient  treatise,  which  is  preserved  among  the  other  MSS.  left  by  Lord 
Hale  to  the  Society  of  Lincoln's  Inn,  are  the  following  regulations. 

"S'il  avient  desouz  les  gages  du  roy  sur  la  mer,  ou  en  ports,  biens  des  ennemys 
estre  gaignez  par  toute  la  flotte  our  par  pareelle  d'icelle,  donques  aura  &  prendra  le 
roy  de  toutes  manneres  d'iceulx  biens  la  quarte  partie,  et  les  seigneurs  des  nefs  une 
autre  quarte  partie ;  et  I'autre  moitie  d'iceulx  biens  auront  les  gaigneurs  d'iceulx, 
la  quelle  moitie  doit  estre  entre  eulx  egalement  parties ;  de  la  quelle  moitie  aura 
I'admiral  en  chacune  nef  deux  shares,  c'est  a  dire,  autant  comme  deux  mariners  s'il 
est  present  au  temps  que  la  prise  est  faitte,  et  s'il  est  absent,  donques  il  n'aura  forsque 
de  chacune  vessel  ung  share  :  et  iceulx  de  la  Flotte,  qui  sont  hors  de  veue  au  temps 
de  la  prise,  n'auront  nulle  partie  d'icelles  s'ils  ne  sont  seyglants  vers  la  prise  et  dedens 
la  veue,  par  ainsi  qu'ilz  soient  semblables  d'aider  aux  captours  de  la  prise  avec  leur 
voilles,  se  mestier  estoit."     A.  19. 

The  next  article  contains  a  provision  as  to  private  ships. 

'•  Si  hors  des  gages  du  roy,  aucuns  biens  par  gallioters  ou  autres,  soient  pris  sur 
la  mer,  donques  le  roy  ne  chalengera  nul  droit,  ne  proprement  aura  nul  part :  mais 
iceulx  qui  gaignez  les  auront,  forsque  I'admiral  en  aura  deux  shares."     A.  20,  and  see 

(a)  Rot.  Pari.  50  Ed.  3,  No.  31,  sect.  81.  5  Hen.  4,  No.  59.  7  &  8  Hen.  4, 
No.  22.  20  Hen.  6,  No.  13,  sect.  30,  in  which  last,  there  are  rules  for  the  division 
of  prizes  taken  by  ships  in  the  king's  pay,  not  totally  unlike  those  in  moderu 
proclamations. 

C.  P.  IV.— 10 
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way  therefore,  the  argument  on  the  part  of  the  Plaintiff,  that  the  navy  were  the  sole 
captors,  is  ill  founded.  And  the  Court  of  Appeals  having  pronounced  their  sentence, 
had  clearly  a  right  to  issue  process  in  e.xecution  of  that  sentence  according  to  the  old 
doctrine  in  The  King  v.  Broom,  and  the  modern  authority  of  Simirl  v.  Wolff,  3  Term 
Rep.  B.  R.  323.  Then,  if  the  Lords  of  Appeals  had  a  right  to  issue  the  monition,  this 
court  have  no  right  to  prohibit  them. 

Adair,  Serjt.,  for  the  Plaintiff.  Admitting  many  of  the  principles  laid  down  in 
support  of  the  demurrer,  the  application  of  thera  to  the  present  case  may  fairly  be 
controverted.  Allowing  it  to  be  clear  law,  that  where  matter  properly  belonging  to  a 
court  of  common  law,  comes  incidentally  before  a  court  of  Admiralty,  an  Ecclesiastical 
court,  or  any  other  court  proceeding  by  a  law  different  from  the  common  law,  the 
Court  which  has  cognizance  of  the  principal,  has  also  cognizance  of  the  incident,  pro- 
vided the  incident  be  determined  according  to  the  rules  of  the  common  law  ;  yet  it  is 
equally  clear,  that  if  the  incident  be  determined  contrary  to  those  rules,  a  prohibition 
ought  to  be  granted.  It  remains  therefore  to  be  seen,  what  the  incident  is  in  this 
case,  and  whether  the  Court  of  Appeals  have  not  decided  that  incident  in  a  matter 
different  from  the  rules  of  the  common  law.  The  inci<lent  arises  not  upon  the  letter 
of  [503]  attorney  by  which  the  agent  wa.s  appointed,  but  upon  the  construction  of  the 
prize  act.  Allowing  then  that  the  Court  of  Appeals  have  a  right  to  construe  the 
statutes  which  are  made  for  their  regulation,  yet  if  they  construe  those  statutes 
wrong,  there  is  a  clear  ground  for  a  prohibition.  This  doctrine  was  fully  admitted 
by  the  Court  in  the  late  case  of  Bnjmer  v.  Atkins  (ante,  164),  and  is  not  to  be  dis- 
puted :  a  fortiori  therefore,  if  they  act  contrary  to  those  statutes,  they  ought  to  be 
prohibited. 

With  respect  to  the  objection,  that  the  agent  (who  acted  under  the  authority  of 
the  navy)  having  taken  possession  of  the  prize,  and  applied  part  of  the  proceeds 
before  the  final  adjudication,  the  navy  had  forfeited  their  right,  and  therefore  were 
not  entitled  to  a  prohibition  ;  the  answer  is,  that  there  has  been  an  adjudication  of 
lawful  prize,  from  which  adjudication  there  has  been  no  appeal.  The  only  part  of  the 
judgment  of  the  court  of  Admiralty  which  is  disputed,  is  that  which  was  reserved 
upon  the  adjudication,  namely,  who  were  the  captors.  The  second  sentence,  with 
respect  to  the  capture,  is  that  which  the  Plaintiff'  conceives  to  be  contrary  to  the  act. 
The  adjudication  of  prize  is  questioned  by  no  one,  nor  has  it  been  opposed  in  any 
stage  of  the  business.  As  to  the  objection  to  the  statement  of  the  appointment  of  the 
agents,  that  statement  is,  that  they  were  duly  appointed,  which  is  admitted  by  the 
demurrer.  Upon  looking  into  the  clause  of  the  act,  it  will  appear  who  those  "others 
interested  therein  "  are,  who,  it  is  objected,  are  not  stated  to  have  concurred  in  the 
appointment  of  the  agents.  They  are  the  officers,  marines  and  soldiers  acting  on 
board  the  ships,  in  whom  an  interest  is  unquestionably  vested.  And  the  Plaintiff,  so 
far  from  opposing  the  interest  of  the  army  under  the  prize-act,  admits  that  by  the  act 
they  have  a  vested  interest,  but  contends  that  they  have  no  other  interest  than  what 
is  so  vested.  It  is  plain  from  adverting  to  the  act  and  proclamation,  in  what  capacity 
the  officers,  marines  and  soldiers  claim  any  share  of  a  prize  taken  upon  the  high  seas. 
The  proclamation  stated  in  the  declaration,  and  referred  to  by  the  prize-act,  (and  which 
makes  as  much  a  part  of  it,  as  if  it  were  incorporated  with  it,)  directs  that  three- 
eighths  shall  be  given  to  the  captains  and  flag-officer :  one-eighth  to  the  captains  of 
the  land  forces  and  marines,  and  the  lieutenants  and  certain  other  officers  in  the  navy 
mentioned  in  that  class  :  one-eighth  to  the  lieutenants,  quarter-masters,  ensigns  of  the 
land  forces,  &c.  and  other  naval  officers  mentioned  in  that  class :  another  eighth  to 
the  [504]  Serjeants  of  marines  and  of  land  forces,  midshipmen,  &c. :  and  the  remaining 
two-eighths  to  the  marines,  soldiers,  seamen,  and  certain  other  persons  enumerated. 
Xow  it  is  clear  that  in  the  distribution  of  these  several  shares,  except  the  first  three- 
eighths,  the  land  forces  on  board  have  an  interest.  But  it  is  equally  clear  that  they 
have  it  not  as  a  distinct  body  claiming  a  separate  share  by  itself,  but  per  capita,  as 
individuals  in  the  several  classes  in  which  they  are  placed.  On  the  proclamation,  no 
man  can  share  beyond  the  rank  of  captain  of  land  forces,  as  claiming  under  the  prize- 
act,  because  the  rank  of  field  or  staff-officer  has  no  relation  to  that  situation  of  land 
forces  on  board  a  ship  which  is  marked  out  by  the  prize-act.  The  captain  is  the 
distinct  commander  of  his  company  like  a  captain  of  marines.  The  land  forces  act  on 
board  the  ships  in  no  other  capacity  than  as  marines.  The  plain  reason  therefore  of 
the  prize-att  and  the  proclamation  engrafted  on  it  is  this :  that  the  land  forces  while 
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they  are  on  board  the  king's  ships,  shall  share  rateably  per  capita  in  the  different 
classes  in  which  they  are  placed  with  the  crews  of  those  ships.  As  to  the  acting 
against  an  enemy  in  battle,  and  as  to  the  divisions  of  such  prizes  as  may  be  taken, 
they  are  considered  as  part  of  the  respective  crews.  With  regard  to  the  appointment 
of  agents,  the  universal  practice  has  been,  that  the  marines  and  soldiers  serving  on 
board  the  king's  ships  have  never  separately  had  any  part  whatever  in  that  appoint- 
ment. From  the  manner  indeed  in  which  the  agents  are  to  be  appointed,  it  is  manifest 
that  no  such  separate  ajipointment  can  take  place.  The  captains  of  the  navy  have 
a  right  to  appoint  one  or  more  agents,  nobody  but  a  flag-officer  can  interfere  with 
them :  the  officers  have  a  right  to  appoint  separate  agents  for  themselves  :  but  there 
is  no  provision  for  the  marines  or  land  forces  to  appoint  agents ;  but  they  have  a  share 
in  the  appointment  in  the  same  manner  as  they  have  a  share  in  the  prize-money  in  the 
several  classes  to  which  they  belong.  The  statement,  therefore,  that  an  agent  is  duly 
appointed  by  the  officers  and  crevps  of  the  several  ships,  is  a  statement  that  he  is 
appointed  by  the  captain  and  sea  officers,  land  officers,  seamen,  marines  and  soldiers 
who  compose  the  crews  of  the  ships  at  the  time  when  the  prize  is  taken. 

Another  objection  has  been  made  with  respect  to  the  agent,  namely,  that  it  is  not 
averred  that  the  authority  given  to  Taylor  and  Pasley  survived  to  Pasley.  But  this 
objection  is  evidently  without  foundation.  Each  class  has  a  right  to  appoint  separate 
agents,  or  they  may  concur  in  the  appointment  of  the  same,  as  [505]  was  here  the 
case.  But  suppose  that  each  had  appointed  several  agents  in  ditferent  parts  of  the 
world  ;  it  would  frustrate  the  end  of  the  act  of  parliament,  and  be  a  gross  absurdity, 
if  the  moment  any  one  of  them  died,  the  authority  of  the  others  should  cease.  It 
might  perhaps  be  a  question,  if  there  was  only  one  agent  appointed  by  each  class,  and 
he  died,  or  if  there  were  many,  and  they  all  died,  so  that  any  class  should  be  altogether 
unrepresented  by  an  agent,  whether  the  others  could  act  ex  parte  till  that  defect  were 
supplied  ?  But  that  is  not  the  case  here.  Taylor  and  Pasley  were  appointed  by  all 
who  by  the  act  had  a  right  to  appoint. 

With  regard  to  the  objection,  that  supposing  there  was  an  exclusive  right  in  the 
navy,  it  ought  to  have  been  stated  to  the  court  of  appeals,  and  that  the  superior 
court  ought  not  to  presume  that  the  inferior  court  would  have  decided  wrong  if  the 
matter  had  been  brought  before  them ;  the  answer  is,  that  it  is  a  public  act  of  parlia- 
ment on  which  the  right  of  the  navy  is  founded.  The  court  of  prize  had  not  only  a 
right  to  take  that  act  into  consideration,  but  were  bound  to  do  it.  They  were  pre- 
sumed in  law  to  be  as  cognizant  of  that  act  as  any  court  in  Westminster  Hall.  It  was 
therefore  before  the  Court,  and  they  have  decided  and  acted  upon  it  in  such  a  manner 
as  would  render  void  the  provisions  of  the  statute.  Thus  much  as  to  the  objections 
made  on  the  part  of  the  Defendants  to  the  several  statements  in  the  declaration. 

In  respect  to  the  inquiry,  how  the  law  stood  antecedent  to  the  prize-acts,  the  result 
of  that  inquiry  certainly  is,  as  was  stated  on  the  other  side  in  a  former  argument,  that, 
by  the  antient  law,  captures  made  in  war  belonged  generally  to  the  captors,  because 
the  force  employed  was  not  paid  by  the  crown  ;  and  that  in  case  of  prizes  taken  at 
sea,  the  captors  were  subject  to  a  contribution  to  the  lord  high  admiral,  as  an  acknow- 
ledgment of  the  authority  under  which  they  acted.  But  when  an  alteration  took  place 
in  the  military  state  of  the  kingdom  by  the  employment  of  mercenary  troops,  the 
principle  was  established,  that  where  a  capture  was  made  by  a  force  employed  and 
paid  by  the  State,  the  subject  of  the  capture  belonged  to  the  State,  and  not  to 
the  captors.  The  law  therefore,  independent  of  the  prize-acts,  would  be  this, 
that  where  persons  acting  legally  in  war,  and  not  employed  and  paid  by  the  State, 
made  a  rightful  capture  from  an  enemy,  part  of  the  prize  would  belong  to  them- 
selves ;  where  they  were  employed  and  paid  by  the  State,  there  [506]  the  prize  would 
wholly  belong  to  the  State.  The  prize-acts  then  intervene  in  order  to  give  an 
encouragement  to  persons  commissioned  and  paid  by  the  State,  and  accordingly  create 
an  equal  interest  in  them  with  private  adventurers,  to  annoy  the  enemy,  as  well  for 
their  own  emolument  as  the  public  service.  The  policy  of  these  acts  seems  to  be,  to 
put  the  force  of  the  kingdom,  in  this  respect,  upon  the  same  footing  on  which  it  stood 
by  the  antient  law.  The  eflfect  therefore  of  the  prize  acts  is,  that  as  soon  as  a  ship 
taken  is  condemned  as  lawful  prize,  immediately  the  property  of  it  is  vested  in  the 
captors,  which  would,  antecedent  to  those  acts,  have  belonged  to  the  king.  That 
effect  in  the  present  instance  is  produced  by  the  19  Geo.  3,  c.  67,  and  the  21  Geo.  3, 
c.  15,  taken  together. 
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It  appeared  after  diligent  inquiry  (a)',  sufficiently  plain  upon  the  former  arguments, 
that  in  the  practice  of  the  courts  of  Admiralty,  a  mixed  capture  has  never  been  holden 
to  take  the  case  out  of  the  prize-acts:  whether  that  capture  were  by  a  commissioned 
and  a  non-commissioned  ship,  a  king's  ship  and  a  private  ship  of  war,  or  even  a  joint 
capture  by  a  naval  and  military  force  ;  a  strong  instance  of  which  was  the  case  of  the 
ships  taken  at  Louisburgh.  So  that  it  seems  that  no  case  can  be  put  in  which  the 
king's  ships  are  intitled  to  any  share  of  a  prize  taken  at  sea,  where  it  has  not  been 
uniformly  holden  to  be  either  in  part  or  in  the  whole  within  the  provisions  of  the 
prize  acts.  Where  any  other  body  of  men  have  a  separate  right  to  share,  the  whole 
should  not  be  condemned  as  lawful  prize  to  the  king ;  for  the  instant  that  it  is  so 
condemned,  by  the  terms  of  the  act  of  parliament  it  becomes  the  sole  property  of  the 
captors.  In  this  case,  therefore,  notwithstanding  the  preamble,  if  it  may  be  so  called, 
of  the  sentence  of  the  lords  of  Appeal,  the  legal  effect  of  the  sentence  is  what  it  ought 
to  be,  to  vest  the  prize  in  the  navy  as  the  captors,  subject  to  the  individual  right  of 
those  being  on  board  the  king's  ship,  who  were  to  share  by  virtue  of  the  proclamation. 

It  has  been  said,  that  as  far  as  relates  to  the  fact  of  the  capture  the  Plaintiff 
is  to  be  bound  by  the  recital  of  the  sentence.  Admitting  this,  the  defendants 
are  also  bound  upon  the  demurrer,  by  every  fact  stated  in  the  declaration,  which  is 
not  inconsistent  with  the  fact  stated  in  the  sentence.  Now  it  is  stated  as  a  fact  on 
the  declaration,  and  admitted  by  the  demurrer,  that  the  capture  was  made  upon  the 
high  seas  by  his  majesty's  ships  having  the  land  forces  on  board  at  the  time  of  the 
capture.  [507]  But,  says  the  sentence,  it  was  made  by  the  conjoint  operation  of  the 
army  and  navy.  Here  then  are  two  allegations  on  the  record,  which  are,  in  one  sense, 
binding  upon  the  parties.  The  Plaintiff  is,  on  his  part,  bound  by  the  allegations  of  the 
sentence  :  the  Defendants,  on  theirs,  admit  by  the  demurrer  the  facts  stated  in  the 
declaration.  The  allegation  therefore  in  the  sentence  is  to  be  construed  in  such  a 
manner,  as  shall  be  consistent  with  the  admitted  facts  in  the  declaration.  What  then 
is  the  allegation  ?  That  the  capture  was  effected  by  the  conjoint  operation  of  army 
and  navy.  What  is  the  fact?  That  the  army  was  on  board  the  ships  at  the  time  of 
the  capture.  This  explains  the  allegation.  The  capture  then  was  made  by  the  con- 
joint operation  of  the  army  and  navy  :  which  is  the  same  as  saying,  it  was  made  by 
the  conjoint  operation  of  seamen  and  soldiers  on  board  the  king's  ships  ;  by  the  seamen 
under  the  command  of  Commodore  Johnstone,  and  the  soldiers  under  that  of  General 
Meadows,  composing  at  that  time  a  part  of  the  crews  of  the  squadron.  The  question 
then  is,  what  is  the  effect  of  the  sentence  ?  It  is  to  vest  the  prize  in  the  naval  captors, 
preserving  at  the  same  time  the  right  of  the  army  as  individuals,  and  as  making  a 
part  of  that  naval  force.  The  words  of  the  act  of  parliament  cannot  have  any  other 
fair  interpretation.  But  it  is  objected,  that  nothing  appears  by  the  sentence  to  shew 
why  the  act  should  not  have  this  effect.  A  doubt  was  suggested  by  the  court,  whether 
there  was  a  sufficient  ground  for  a  prohibition  in  any  thing  which  the  court  of  Prize 
had  yet  done.  It  was  intimated,  that  supposing  the  operation  of  the  act  to  be  as  the 
Plaintiff  contends,  yet  the  sentence  ought  to  be  construed  so  as  to  give  it  a  legal  effect, 
and  not  so  as  to  make  it  illegal,  for  the  purpose  of  obtaining  a  prohibition.  Now  it 
appears  that  the  Court  of  Appeals  have  in  fact  done  something  contrary  to  the  act  of 
parliament.  They  have  ordered  the  agent  not  only  to  bring  in  an  account  of  the 
whole,  but  also  to  bring  into  court  whatever  is  in  his  possession  or  power,  of  the 
produce  of  the  prize.  The  order  is  not  to  bring  in  the  residue,  which  perhaps  might 
be  construed  to  shew  an  acknowledgment  that  the  former  part  had  been  properly 
distributed  ;  but  it  is  general,  to  bring  in  the  "proceeds  of  such  part  of  the  ship  and 
cargo  as  might  be  in  his  hands,  power,  or  possession."  And  non  constat,  but  that  the 
court,  upon  bringing  in  the  account,  might  hold  that  what  had  been  in  his  power  or 
possession,  and  which  had  been  divided  without  their  authority,  was  within  the 
meaning  of  the  monition.  But  in  truth  the  court  of  appeals  have  no  power  over  any 
part.  B}'  [508]  their  own  condemnation  of  the  prize,  the  whole  belongs  to  the  navy. 
They  have  therefore  acted,  in  point  of  fact,  contrary  to  the  act  of  parliament,  which 
directs  that  the  produce  of  the  prizes  which  shall  be  condemned,  shall  be  placed  in  the 
hands  of  the  agent.     By  looking  at  the  several  clauses  (a)^  of  the  act,  there  will  be 

(ay  After  the  first  argument  on  the  demurrer,  the  Court  desired  that  enquiry  to 
be  particularly  made. 

{af  Vide  19  Geo.  3,  c.  67,  s.  30,  31,  32,  33,  34,  35,  36,  37,  38,  39. 
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seen  a  regular  system  framed  by  the  legislature,  directing,  both  substantially  and 
formally,  the  disposition  of  the  whole  of  the  capture.  The  appraisement  and  sale  are 
to  be  made  by,  and  the  produce  is  vested  in,  the  agent  appointed  under  the  directions 
of  the  act.  The  agent  is  bound  to  do  certain  acts  by  which  notice  shall  be  given  to 
all  parties  interested.  The  agent  is  to  make  public  notifications  before  the  disposition 
of  the  prize.  The  agent  is  to  make  similar  notifications  to  Greenwich  Hospital.  In 
the  hands  of  the  agent  the  shares  of  run  men,  and  the  unclaimed  shares  are  to  be 
deposited,  the  latter  to  remain  there  for  three  years.  And  on  non-compliance  with 
the  terms  of  the  act,  a  .severe  penalty  is  inflicted  on  the  agent.  It  is  the  evident 
intention,  therefore,  of  the  Legislature,  that  the  person  appointed  agent  in  the  manner 
prescribed  by  the  act,  shall  be  responsible  to  the  parties  appointing  him,  shall  be 
responsible  to  Greenwich  Hospital,  and  shall  be  responsible  to  the  public.  It  cannot, 
therefore,  with  any  reason  be  contended  that  the  court  of  Appeals  have  a  right,  ad 
libitum,  to  take  the  whole  produce  out  of  the  hands  of  the  agent  legally  constituted, 
and  without  any  application  for  this  purpose,  on  the  part  of  any  one  interested  in  the 
business.  The  moment  the  Admiralty  take  the  whole  out  of  the  hands  of  the  agent, 
all  the  provisions  of  the  act  which  have  been  enumerated,  are  rendered  ineffectual. 
It  therefore  is  most  clear,  that,  consistent  with  those  pro\'isions,  it  is  not  in  the  power 
of  the  Court  of  Appeals,  to  act  as  they  have  done  in  this  case,  on  the  application  of 
any  person  not  interested  in  the  prize.  It  is  not  stated  that  the  monition  was  prayed 
for  by  any  of  the  captors,  or  that  on  their  part  any  objection  was  made  to  the  appoint- 
ment or  conduct  of  the  agent.  There  might  perhaps  be  a  ground  for  the  court  of  prize 
to  issue  a  monition  to  the  agent  to  bring  in  the  money  of  which  he  was  possessed,  if 
there  were  any  charge  of  fraud  or  embezzlement  made  against  him  by  any  of  the 
captors,  or  if  for  any  other  reason  the  money  were  unsafe  in  his  hands.  Possibly  at 
the  request  of  the  captors,  the  court  of  prize  would  take  such  a  [509]  measure  for 
security.  But  no  ground  is  here  stated,  no  complaint  exhibited,  nor  any  application 
made  by  the  captors  to  that  court,  in  order  to  induce  them  to  issue  a  monition.  It  is 
the  spontaneous  act  of  the  court,  to  take  the  money  from  the  only  person  who  can 
perform  the  directions  of  the  statute,  to  whom  it  is  given  as  a  trustee  both  for  the 
captors  and  the  public,  and  place  it  in  the  hands  of  an  officer,  to  whom  the  statute 
gives  no  power  whatever. 

As  to  the  objection,  that  the  motion  for  a  prohibition  is  not  made  by  the  general 
body  of  persons  interested,  but  by  one  captain  alone  ;  if  that  objection  were  to  prevail, 
it  would  amount  to  a  declaration,  that  in  case  of  a  capture  by  a  king's  ship,  the  court 
would  never  grant  a  prohibition,  unless  at  the  joint  request  of  all  parties  concerned. 
But  what  they  have  all  a  right  to  do  collectively,  the  same  right  has  each  to  do 
individually.  In  the  present  ease,  indeed,  it  is  almost  a  physical  impossibility  that 
they  all  should  join.  As,  then,  the  Court  of  Appeals  has  already  done  some  act 
contrary  to  the  statute,  there  is  ample  ground  for  a  prohibition.  But  it  has  been 
suggested  that  as  the  directory  part  of  the  sentence  admits  of  a  legal  construction, 
this  court  ought  not  to  infer,  that  if  the  money  is  brought  into  the  Court  of  Appeals, 
that  Court  will  apply  it  otherwise  than  the  statute  directs.  But  it  is  a  good  ground 
for  a  prohibition,  if  there  appears  reason  to  believe  that  the  Court  of  Appeals  will  so 
apply  the  money,  though  they  have  not  actually  so  applied  it.  Thus  in  the  case  of 
Hill  (&  Ux.  V.  Bird,  Aleyn,  56,  a  prohibition  was  granted  to  the  Ecclesiastical  Court, 
because  it  had  threatened  to  repeal  letters  of  administration  without  just  cause.  It 
was  not  granted  quia  timet,  but  because  the  Ecclesiastical  Court  had  manifested  an 
intention  of  acting  contrary  to  the  common  law.     The  same  doctrine  is  laid  down 

2  Roll.  Abr.  tit.  Prohibition,  30.3,  pi.  27  &  28.  These  cases  establish  the  principle, 
that  where  an  inferior  court  plainly  shews  a  design  to  act  contrary  to  the  common 
law,  it  is  not  necessary  to  wait  till  they  have  really  so  acted,  in  order  to  have  a  ground 
for  a  prohibition.  In  the  present  case,  the  Court  of  Appeals  have  evidently  shewn 
such  an  intention,  both  by  that  part  of  their  sentence  which  holds  the  case  to  be  out  of  the 
l^rize  act,  and  by  the  order  to  bring  in  the  money  ;  for  that  order  would  be  unnecessary 
unless  they  meant  to  dispose  of  the  money  in  some  manner  repugnant  to  the  disposition 
which  the  statute  points  out.  Upon  the  whole  then  of  the  case  it  appears,  that  the 
Court  [510]  of  Appeals  have  not  only  acted  already  in  opposition  to  the  19  Geo.  3, 
c.  67,  and  21  Geo.  3,  c.  1.5,  but  have  also  manifested  a  clear  intention  of  acting  farther  in 
0[  position  to  those  statutes.  The  plaintiff  has  therefore  substantial  ground  to  support, 
and  is  not  too  early  in  applying  for  a  prohibition. 
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Hill,  in  reply,  went  over  the  general  grounds  which  he  before  stated.  With  regard 
to  the  objection  on  the  part  of  the  plaintiff,  that  great  inconvenience  would  follow, 
if  the  agency  of  Pasley  had  determined  by  the  death  of  Taj-lor,  he  argued,  that  the 
appointment  ought  to  have  been  made  to  them,  and  the  survivor  of  them,  or  to  thera 
jointly  and  severally,  which  would  have  obviated  all  such  inconvenience.  The  Plaintiff 
therefore  ought  not  to  rest  on  a  possible  inconvenience,  which  might  easily  have  been 
avoided  by  a  proper  method  of  appointment.  As  to  the  argument,  that  the  agent 
could  not  execute  the  several  matters  which  he  is  required  to  do  by  the  act,  if  he  had 
appeared  and  brought  in  the  proceeds,  what  is  there  required  by  the  act  that  he  might 
not  do,  and  yet  have  obeyed  that  process?  He  might  have  given  all  the  notifications  : 
the  possession  of  the  Court  would  have  been  his  possession,  as  much  as  the  possession 
of  a  receiver :  the  interest  of  Greenwich  Hospital  would  have  been  as  safe  in  their 
hands  as  in  his.  There  is  not  any  one  part  of  the  act,  but  what  might  have  been 
performed  consistently  with  the  obedience  of  the  agent  to  the  process.  If  so,  the 
whole  of  the  argument  on  the  other  side  falls  to  the  ground  ;  and  the  Lords  of  Appeal 
have  not  contravened  the  act.  The  agent  indeed  need  not  have  brought  in  the  money, 
but  he  might  have  shewn  cause  upon  the  process.  If  he  had  shewn  cause,  and  they 
had  insisted  upon  his  doing  any  thing  inconsistent  with  his  duty  as  agent,  then,  and 
not  till  then,  they  would  have  contravened  the  act.  But  it  does  not  appear  that  the 
mere  issuing  of  process  could  disable  him  to  perform  his  duty  as  agent,  even  supposing 
he  was  agent,  which  is  begging  the  whole  question,  and  of  which  the  Lords  of  Appeals 
had  a  right  to  be  informed.  Suppose  Pasley  had  not  been  agent  at  all,  a  monition 
might  then  have  issued  against  him ;  and  why  should  it  not,  when  he  does  not  make 
his  agency  appear?  The  objection  therefore,  that  this  application  for  a  prohibition 
is  at  least  premature,  remains  unanswered.  The  application  itself  is  directly  contrary 
to  The  King  v.  Broom,  and  many  other  authorities.  In  that  case  there  had  been 
a  sentence  condemning  a  ship  as  lawful  prize,  and  after  the  sentence  a  libel  had  issued 
against  Broom  to  compel  [511]  him  to  bring  in  the  produce.  It  appeared  that  Broom 
had  taken  the  money,  as  Pasley  has  in  this  case,  as  agent  for  other  persons,  who  were 
the  African  Company.  It  was  argued  in  that  case,  that  by  the  sentence  of  condemna- 
tion a  legal  right  was  vested  in  the  king,  which  was  the  subject  of  an  action  at  law, 
and  therefore  the  Court  of  Admiralty  had  no  right  to  issue  process.  The  answer 
to  that  argument  applies  with  its  full  force  to  the  case  now  before  the  Court.  The 
answer  was,  that  notwithstanding  the  execution  of  the  sentence  depended  on  a  legal 
right,  yet  it  was  incident  to  the  jurisdiction  of  the  Court  of  Admiralty,  and  on  that 
ground  the  prohibition  was  refused.  There  the  Afiican  Company  had  a  right  to  take 
prizes  :  Broom  derived  his  power  from  them :  but  the  common  law  right  which  the 
company  had  to  take  did  not  protect  Broom  from  the  monition.  Neither  in  this  case 
can  the  parliamentary  right  of  the  captors  exempt  Pasley  from  a  monition.  The  two 
cases  are  parallel.  A  right  derived  from  an  act  of  parliament  is  not  stronger  than 
a  right  derived  from  the  common  law.  All  the  arguments  and  reasoning  of  the  Court 
likewise  in  Smart  v.  Jf^olff,  are  fully  applicable  to  this  case  (a). 

(a)  In  the  course  of  the  argument,  Mr.  Serjt.  Hill  pointed  out  an  inaccuracy  in  the 
Dutch  prize  act,  21  Geo.  3,  c.  15,  the  third  section  of  which,  after  reciting  that  by  the 
19  Geo.  3,  c.  67,  &  20  Geo.  3,  c.  22,  "Several  provisions  and  regulations  were 
established,  for  the  better  carrying  on  the  salutary  purposes  by  the  said  acts  intended 
in  the  prosecution  of  hostilities  against  France  and  Spain,"  enacts,  "  that  the  several 
regulations  and  provisions  respecting  the  grant  of  commissions  or  letters  of  marque, 
the  persons  acting,  and  the  captures  made,  under  the  authority  of  such  commissions 
or  letters  of  marque,  and  all  other  clauses,  provisoes,  matters  and  things,  contained 
in  the  said  acts  shall  extend,  and  be  construed  and  deemed  to  extend,  to  the  grant 
of  commissions  or  letters  of  marque  to  the  persons  acting,  and  the  captures  made, 
under  the  authority  of  such  commissions  or  letters  of  marque,  for  general  reprisals 
against  the  ships,  goods,  and  subjects  of  the  States  General  of  the  United  Provinces, 
and  all  other  matters  or  things  whatsoever,  in  respect  of  the  same,  during  the  continu- 
ance of  hostilities  against  the  States  General  of  the  United  Provinces,  as  fully,  amply 
and  effectually,  to  all  intents  and  purposes,  as  if  the  same  regulations,  provisions, 
clauses,  provisoes,  matters  and  things  had  been  particularly  repeated  and  re-enacted 
in  this  act.''  It  is  plain,  that  this  section  is  so  worded  as  to  leave  it  doubtful,  whether 
it  is  meant  to  extend  to  any  provisions  of  the  two  former  acts  respecting  captures 
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Cur.  advis.  vult. 

On  this  day  judgment  was  pronounced  as  follows,  by 

Lord  Loughborough.  In  this  case  the  declaration  states,  first  as  a  proposition 
of  law,  that  the  exposition  of  the  statute  laws  of  this  realm  appertains  to  the  king's 
courts  of  record.  It  then  recites  the  prize  act,  which  passed  upon  the  war  against  the 
States  General,  and  his  majesty's  proclamation  for  a  distri-[512]-bution  of  prizes, 
under  the  authority  given  by  that  act.  It  then  states  the  appointment  of  Commodore 
Johnstone  as  commander  of  a  squadron,  of  the  plaintiff  as  captain  of  a  ship  in  that 
squadron,  and  of  General  Meadows  as  commander-in-chief  of  the  land  forces,  to  be 
employed  on  an  expedition  against  the  Cape  of  Good  Hope,  a  colony  of  the  States 
General  in  Africa,  and  secret  instructions  given  by  his  majesty  directed  to  the  two 
commanding  officers  Commodore  Johnstone  and  General  Meadows,  in  order  to  prevent 
disputes  which  might  arise  between  the  fleet  and  army.  By  these  instructions  it  was 
provided,  that  such  booty  as  should  be  taken  from  the  enemy  by  the  joint  operation 
of  the  fleet  and  army,  at  the  attack  of  the  Cape,  .should  be  distributed  among  the  land 
and  sea  forces  into  two  shares ;  the  share  of  the  navy  to  be  divided  according  to  the 
regulations  established  for  the  service.  The  declaration  then  states,  that  the  squadron 
with  the  land  forces  on  board  proceeded  upon  the  said  expedition,  but  did  not  make 
any  attack  upon  the  Cape  of  Good  Hope. 

It  then  states,  that  upon  the  21st  of  July,  the  squadron,  with  the  ship  of  which 
the  plaintiff  was  captain,  having  the  land  forces  on  board,  did  in  a  certain  open 
unfortified  bay,  called  Saldaliua  Bay,  at  a  great  distance  from  the  Cape  of  Good  Hope, 
attack  and  seize  as  prize  the  ship  "  Hoogskarpell "  and  cargo,  the  property  of  the 
subjects  of  the  States  General.  The  declaration  then  states,  a  libel  in  the  High  Court 
of  Admiralty,  by  his  majesty's  proctor,  for  the  condemnation  of  the  said  ship  as  lawful 
prize,  being  taken  by  Commodore  Johnstone  and  his  squadron,  and  a  sentence  there- 
upon upou  the  4th  of  September  1782,  condemning  the  ship  and  cargo  as  good  and 
lawful  prize  generally,  reserving  the  question  who  were  captors ;  and  afterwards  upon 
the  matter  reserved,  on  the  28th  of  May  1785,  an  interlocutory  order  of  the  Court  of 
Admiralty,  pronouncing  for  the  interest  of  the  army  generally,  agreeable  to  the  spirit 
of  his  majesty's  instructions,  and  decreeing  the  distribution  of  the  prize  according  to 
such  instructions,  in  equal  shares.  The  declaration  then  proceeds  to  state  an  appeal 
from  this  last  decree  upon  the  30th  of  June  1786,  and  a  decree  of  the  Court  of  Appeals, 
reversing  the  last  mentioned  decree  of  the  Judge  of  the  High  Court  of  Admiralty, 
and  pronouncing  ship  and  cargo  to  have  been  taken  by  the  conjoint  operation  of  his 
majesty's  ships  employed  on  an  expedition  against  the  Cape  of  Good  Hope,  under  the 
command  of  Commodore  Johnstone,  and  of  the  army  under  the  command  of  General 
Meadows  upon  the  same  expedition,  [513]  and  condemning  the  ship  with  the  unclaimed 
cargo,  as  good  and  lawful  prize  to  the  king.  The  declaration  then  states,  that  Edward 
Taylor  and  John  Pasley  were  duly  appointed  agents  by  the  officers  and  crews  of  the 
several  ships'  companies  of  the  squadron,  and  as  such  agents,  soon  after  the  decree  of 
the  4th  of  September  1782,  caused  the  ship  and  her  cargo  to  be  sold,  received  the 
produce,  distributed  part  thereof  among  the  officers  and  crews  of  the  squadron,  and 
that  the  residue  remained  in  the  hands  of  Pasley,  and  ought  to  be  distributed  to  the 
captors  aforesaid,  pursuant  to  the  statute  and  proclamation.  It  then  states,  that  the 
Plaintiff  Home  brought  his  action  in  the  court  of  King's  Bench,  of  trespass  on  the  case 
on  promises,  against  Pasley  the  surviving  agent,  (Taylor  being  stated  to  be  dead,)  for 
damages  for  the  non-payment  of  his  share.  It  then  states,  as  a  proposition  of  law, 
that  the  commissioners  of  appeals  in  prize  causes  have  no  authority  by  law  to  take 
out  of  the  hands  of  any  agent,  so  appointed,  the  money  arising  from  any  sale  of  prizes, 
finally  adjudged  lawful  prize  to  his  majesty  in  a  court  of  admiralty.  That  the  com- 
missioners of  appeals  contriving  to  take  out  of  the  hands  of  Pasley  the  money,  and  to 
prevent  the  Plaintiff  recovering  at  law  his  damages,  did  on  the  3d  of  May  1788,  issue 
a  monition  to  Pasley  to  bring  in  an  account  of  sales,  together  with  the  proceeds. 
This  is  the  whole  of  the  declaration.  The  Defendant  traverses  the  last  allegation 
of  process  issued  against  the  prohibition,  and  demurs  generally  to  the  rest  of   the 

made  by  the  king's  ships,  though,  in  point  of  practice,  it  has  been  holden  to  include 
those  provisions.  The  same  ambiguity  prevails  in  the  third  section  of  the  Spanish 
prize  act,  20  Geo.  3,  c.  23. 
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declaration.  This  general  demurrer  consequently  admits  all  such  facts  stated  in  the 
declaration  as  are  well  pleaded. 

Upon  the  last  argument,  three  objections  were  taken  to  the  statement  of  the 
declaration,  to  shew  that  upon  the  face  of  the  declaration  the  Plaintiff  has  not  made 
out  a  case  which  entitles  him  to  a  prohibition.  I  shall  mention  these  objections  very 
briefly,  because  to  each  of  them,  as  it  seems  to  me,  a  very  short  and  distinct  answer 
occurs.  The  first  I  shall  take  notice  of  was,  that,  by  the  Plaintift"'8  own  shewing,  he 
and  all  the  squadron  have  forfeited  their  share  in  the  distribution  of  the  prize,  because 
part  of  it  was  distributed  before  final  sentence  of  condemnation.  It  is  of  no  moment 
to  discuss  whether  there  was  any  such  cause  of  forfeiture,,  because  the  objection  mis- 
takes [514]  the  state  of  the  declaration  ;  which  indeed  states  that  part  had  been 
distributed,  but  also  expressly  states  that  it  was  after  the  sentence  upon  the  4lh  of 
September,  against  which  sentence  there  is  no  appeal,  and  which  was  an  adjudication, 
condemning  the  ship  and  cargo  as  lawful  prize.  The  second  objection  is,  that  the 
»ppointment  of  Taylor  and  Pasley  as  agents  for  the  officers  and  crews  of  the  squadron, 
is  not  well  set  forth,  from  an  expression  in  the  statute  which  says  that  the  officers 
and  crews  and  others  having  interest  in  the  prize,  shall  appoint  agents,  and  then 
marks  out  the  manner  in  which  they  are  to  be  appointed.  The  subsequent  part  of 
that  clause  of  the  act  sufficiently  shews  that  no  other  persons  but  the  officers  and 
crews  of  the  squadron  can  have  any  concurrence  in  the  appointment  of  agents. 
There  may  be  four  agents :  one  appointed  by  the  flag-officer,  another  by  the  captains, 
another  by  the  lieutenants  and  other  officers  of  that  rank,  and  another  by  the  private 
men  and  those  who  are,  in  the  fifth  class  according  to  the  proclamation,  to  share  the 
amount  of  the  prize.  There  is  no  other  description  of  persons  who  can  under  the  act 
concur  in  the  appointment  of  agents.  But  that  is  rather  going  further  than  is  necessary 
for  an  answer  to  the  objection  ;  for  this  is  not  a  case  where  the  agents  are  parties 
appearing  as  Plaintiffs  setting  out  a  title;  but  the  Plaintiff  Home,  who  is  to  make  out 
his  own  title,  distinctly  states  as  a  fact,  that  agents  were  duly  appointed.  This  is 
undoubtedly  sufficient  upon  a  general  demurrer.  If  there  is  any  objection  to  the 
appointment  of  agents,  and  if  that  objection  would  be  sufficient  to  turn  round  the 
Plaintiff  in  this  case,  it  ought  to  have  been  set  forth  more  particularly.  Upon  a 
general  demurrer,  the  allegation  that  the  agents  were  duly  appointed,  is  certainly 
sufficient.  Another  objection  was,  that  the  authority  of  the  agents  was  determined 
by  the  death  of  Taylor.  Now  though  this  too  is  of  no  moment  upon  a  general 
demurrer,  it  is  also  not  true ;  because  this  is  not  a  mere  authority  given  to  Taylor 
and  Pasley ;  they  have  an  interest  in  the  proceeds  of  the  prize,  and  it  is  certain  that 
where  persons  are  appointed  with  an  interest  vested  in  them,  the  interest  survives. 
The  surviving  agent  Pasley  being  possessed  as  agent,  he  must  continue  to  be  account- 
able to  those  who  have  appointed  him,  in  the  character  of  agent.  It  was  totally 
immaterial  whether  Taylor  had  remained  ;  all  the  interest  that  was  in  Taylor,  is  now 
in  Pasley ;  all  that  Pasley  possesses,  and  all  that  Taylor  together  with  him  possessed, 
Pasley  is  chargeable  with.  He  received  it  in  the  character  of  agent,  and  is  answer- 
able for  it  in  that  character.  All  these  objections  were  overlooked  in  the  former 
arguments  ;  and  for  the  reasons  I  have  given,  the  Court  are  of  opinion  that  they  are 
of  no  weight. 

Upon  the  three  first,  and  the  latter  part  of  the  last  argument,  [515]  the  case  has 
been  very  fairly  debated  on  its  real  merits.  The  Court  has  given  all  the  scope  to  the 
question  which  the  importance  of  it  reciuired  ;  first  on  the  motion  of  a  prohibition, 
then  upon  three  arguments  on  the  demurrer;  and  we  are  all  unanimously  of  the 
opinion  which  I  shall  close  with  delivering.  The  prohibition  was  prayed  upon  a 
ground  which  has  never  been  disputed,  that  it  belongs  to  the  courts  of  common  law 
to  control  the  proceeding  of  all  other  courts,  if  they  transgress  the  limits  assigned  to 
them  ;  and  the  argument  for  the  demurrer  has  fully  admitted  the  proposition  upon 
which  the  declaration  is  built  to  be  good  in  law,  namely,  that  the  exposition  of  the 
statute  law  of  the  land  appertains  to  the  king's  courts  of  record,  and  ought  to  be  dis- 
cussed and  determined  in  those  courts.  The  general  grounds  upon  which  the  Courts 
of  Westminster  Hall  proceed  in  matters  of  prohibition,  were  so  fully  discussed  in  a 
late  case  (a),  and  when  the  Court  in  that  case  disposed  of  the  motion,  that  I  avoid 
entering  into  them,  and  assume  it  to  be  a  clear  ground  for  overruling  the  demurrer 

(o)  Vide  Brymer  v.  Atkyns,  ante,  164. 
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in  this  case,  if  it  shall  appear,  upon  the  face  of  the  declaratioD,  that  the  Plaintiff  has 
a  legal  right  founded  on  an  act  of  jiarliament,  and  that  the  commissioners  of  prize  are 
proceeding  to  deprive  him  of  that  right,  or  to  obstruct  him  iu  the  prosecution  of  it. 
On  the  other  hand,  if  the  Plaintiff  has  either  no  such  right,  or  the  commissioners  of 
appeals  are  not  proceeding  to  act  in  opposition  to  it,  the  demurrer  must  be  allowed. 
It  was  admitted  on  both  sides,  and  is  certainly  true,  that  the  general  question  of  prize 
does  not  belong  to  the  court.s  of  common  law.  By  general  question  of  prize,  I  mean 
a  question,  whether  a  ship  or  goods  taken  at  sea  be  lawful  prize  or  not.  It  was 
admitted  also  that  when  there  is  an  adjudication  of  prize  by  the  Court  of  Admiralty, 
the  rights  which  an  act  of  parliament  gives  respecting  that  prize,  are  the  subject  of 
actions  at  law,  and  are  cognizable  in  the  courts  of  common  law. 

The  argunaent  in  support  of  the  demurrer  maintains  these  propositions.  First, 
that  this  appears  to  be  a  case  in  which  the  king's  ships  were  not  the  sole  captors; 
2dly,  that  the  act  of  parliament  vests  a  right  to  the  prize  in  the  king's  ships,  only  in 
the  case  where  they  are  the  sole  captors;  3dly,  that  the  court  of  piize  has  a  general 
authority  in  all  cases  to  distribute  the  shares  of  the  prize,  and  therefore  that  the  pro- 
position with  which  the  declaration  concludes,  namely,  that  the  commissioners  of  prize 
have  not  by  law  authority  to  take  out  of  the  hands  of  the  agent  [516]  the  money 
arising  from  the  sale  of  prizes,  is  not  a  true  proposition  ;  but  that,  on  the  contrary, 
the  commissioners  have  a  right  to  order  those  possessed  of  the  produce  to  bring  it  into 
that  court.  The  first  proposition  then  to  be  maintained  on  the  part  of  those  who 
support  the  demurrer,  is  a  proposition  of  fact ;  namely,  that  this  appears  to  be  a  case 
in  which  the  king's  ships  are  not  the  sole  captors.  This  is  founded  upon  the  terms  of 
the  two  sentences  which  are  set  forth  in  the  declaration,  together  with  the  facts  stated, 
that  the  fleet  and  army  were  destined  upon  a  joint  service,  and  were  both  concurring 
in  the  capture.  From  reading  the  declaration  attentively,  it  certainly  does  not  appear 
that  the  army  as  such  gave  any  aid  to  the  capture.  When  I  say  the  army  as  such 
gave  no  aid  to  the  capture,  I  mean  to  exclude  the  ease  of  the  army  being  stationed  on 
board  the  fleet  at  the  time  of  the  capture.  For  though  they  are  distributed  amongst 
the  ships,  yet  they  are  not  acting  there  as  an  army,  but  are  only  part  of  the  force  that 
is  on  board  each  respective  ship.  In  that  situation,  the  soldiers  and  officers  are  con- 
curring in  the  capture,  but  no  otherwise  concurring  than  as  any  passengers  on  board 
might  be.  When  I  speak  of  the  army  as  such  concurring  in  the  capture,  I  am  to  be 
understood  to  mean  a  concurrence,  in  which  the  land  forces  acting  under  the  command 
of  their  proper  officers  are  carrying  on  some  operation  or  other  that  may  be  conducive 
to  the  object  in  which  the  fleet  acting  as  a  fleet  is  concerned.  It  cannot  be  there- 
fore taken  from  the  facts  stated  in  the  declaration,  that  the  army  as  such,  was  in  anv 
respect  operating  towards  the  capture  of  the  ship  in  question.  The  statement  of  the 
declaration  is,  that  the  squadron  of  which  the  Plaintift's  ship  was  one,  with  the  army 
on  board  took  the  prize.  If  therefore  it  was  necessary  for  the  Defendant  to  avail 
himself  of  this  fact,  it  would  have  been  proper  for  him  to  have  stated  by  a  plea  the 
manner  in  which  the  army  acted,  and  what  was  the  co-operation  of  the  army  towards 
the  reduction  of  this  ship  stated  to  be  taken  upon  the  high  seas.  But  upon  a  demurrer 
we  must  take  the  fact  as  it  stands  upon  the  face  of  the  declaration.  I  will  now 
proceed  to  see  whether  the  sentences  will  aid  the  demurrer  in  the  assumption  of  the 
fact,  that  the  king's  ships  were  not  the  sole  captors.  The  first  sentence  of  the  High 
Court  of  Admiralty  holds  the  army,  according  to  the  spirit  of  the  instructions,  to  be 
intitled  to  a  share  in  the  capture.  But  certainly  in  that  sentence  there  is  no  conclusion 
whatever  to  be  drawn,  that  the  army  was  in  fact,  as  an  [517]  army,  active  in  the 
capture,  or  in  any  respect  operating  towards  it.  According  to  the  spirit  of  the  instruc- 
tions, giving  the  utmost  latitude  to  that  expression,  the  judge  might  suppose  the 
strength  of  the  fleet  increased  by  the  accession  of  the  army,  and  therefore,  taking 
the  case  itself  to  be  within  the  instructions,  that  the  army  was  intitled  to  a 
share.  The  other  sentence  states,  that  the  capture  was  made  by  the  conjoint  opera- 
tion of  the  ships  and  troops.  Now  both  these  sentences  are  perfectly  consistent  with 
the  allegation  of  facts  stated  in  the  declaration  that  the  troops  were  on  board  the  fleet. 
Being  on  board  the  fleet,  it  cannot  be  said  that  they  had  no  share  at  all,  were  of  no 
weight,  or  of  no  moment  in  the  reduction  of  this  particular  ship.  Therefore  literally 
taken,  it  might  be  true  that  the  capture  was  the  effect  of  the  general  efforts  of  all  that 
were  on  board,  whether  in  the  character  of  seamen  or  soldiers.  But  this  by  no  means 
furnishes  a  state  of  facts  to  shew  any  accession  of  the  army,  as  an  army,  to  the  reduc- 
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tion  of  the  ship  in  question.  Upon  those  grounds  therefore  I  shall  feel  myself  bound 
upon  the  demurrer  to  hold  that  the  Plaintiff  has  shewn  a  title  of  sole  captor  in  the 
squadron  of  which  his  ship  was  a  part,  and  that  he  will  of  conseciuence  be  iiititled  to  a 
prohibition,  if,  in  the  sequel  of  the  declaration,  he  has  shewn  any  act  done  by  the 
court  of  prize  contrary  to  his  right. 

In  considering  the  second  proposition,  which  is,  that  the  act  of  parliament  vests  a 
right  to  the  prize  only  in  the  case  where  the  king's  ships  are  the  sole  captors,  I  will 
go  a  little  out  of  the  record,  and  take  for  granted  as  a  matter  of  supposition,  what 
I  think  ought  to  have  been  introduced  in  a  plea  upon  the  record,  if  the  Defendant 
wished  to  avail  himself  of  it.  I  will  take  the  supposition,  that  the  army  had 
landed,  and  given  assistance  from  the  shore,  in  any  mode  in  which  such  assistance 
to  a  capture  afloat  could  be  given.  Upon  that  supposition,  the  question  will  be, 
whether  the  consequence  drawn  from  it  is  true,  and  can  be  maintained.  The  Krst 
sentence  holds  the  army  as  such  to  be  intitled  to  a  share;  which  may  be,  though 
the  right  was  vested  in  the  king's  ships;  for  there  might  be  others  concurring  in  the 
capture,  who  would  be  entitled  either  upon  the  ground  of  assistance,  or  upon  some 
groutids,  which  it  is  not  necessary  fur  me  to  state,  to  have  a  concurrent  interest  with 
them  in  the  produce  of  their  share.  But  it  by  no  means  follows,  that  the  fleet,  because 
of  another  body  concurring  in  assistance,  shall  have  no  vested  right.  The  second 
sentence  has  been  argued,  and  I  believe  it  has  been  argued  very  justly  and  fairly 
according  to  the  intent  of  it,  to  proceed  upon  this  sup-[518]-position,  namely,  that 
the  case  of  a  co-operation  of  another  force  besides  that  of  the  king's  ships,  takes 
the  case  entirely  out  of  the  prize  act.  That  proposition  undoubtedly  is  not  stated  in 
terms  upon  the  face  of  the  sentence.  But  it  has  been  argued  to  be  the  ground  of  the 
sentence;  and  I  take  it  that  it  was  the  ground.  I  take  it  according  to  the  argument, 
which  was  insisted  upon  in  support  of  that  sentence,  that  when  the  sentence  proceeds 
to  say,  that  it  shall  be  condemned  as  lawful  prize  to  the  king,  it  does  not  mean 
merely  to  pronounce  that  it  is  lawfid  prize,  (for  that  is  the  form  of  the  adjudication 
where  the  right  is  unquestionably  in  the  captors  where  there  is  no  controversy,  nor 
any  dispute  made  upon  it,)  but  that  it  means  that  the  right  is  vested  in  the  king  by 
his  prerogative,  and  that  it  is  at  his  majesty's  disposal.  Now  the  prize  act  says  io 
distinct  terms,  that  the  officers,  &c.  of  the  king's  ships  shall  have  the  sole  interest  and 
property  in  all  ships  and  cargoes,  &c.  which  they  shall  take,  being  first  adjudged 
lawful  prize.  These  are  the  terms  of  the  statute.  Antecedent  to  any  statute  upon 
the  subject,  there  is  no  doubt  but  that  by  the  law  of  the  realm  the  property  of  piizes 
taken  by  the  king's  ships  was  in  the  king.  The  effect  of  the  prize  act  is  a  jjarliamentary 
gift  by  the  king  of  that  interest  which  his  majesty  would  have  had  in  the  prizes,  to 
the  officers  and  crews  of  the  several  ships  of  the  fleet,  and  to  the  owners  of  the 
privateers  which  shall  have  been  fitted  out  under  the  directions  of  the  act.  The 
expressions  of  the  act  are  distinct  and  plain,  and  the  operation  of  it  is  to  transfer 
to  those  who  are  to  take  all  the  interest  which  antecedent  to  the  act  was  in  the  king. 
It  respects  only  prizes  taken  at  sea ;  the  expression  is,  that  they  shall  have  the  sole 
interest  and  property  ;  but  certainly  that  mode  of  expression  does  not  e.xclude  the  case 
of  a  joint  capture;  which  joint  capture  may  either  be  by  a  king's  ship  and  a  foreign 
allied  force,  (in  a  case  where  this  country  is  carrying  on  war  in  conjunction  with  some 
other  state  of  Europe,)  by  a  king's  ship  and  a  private  ship  of  war,  or  Ijy  a  king's 
ship  and  a  non-commissioned  ship.  In  every  one  of  which  cases  the  property  of  what 
the  king's  ships  take  has  uniformly  and  repeatedly  been  adjudged  to  the  officers  and 
crews  of  his  majesty's  ships.  They  are  solely  entitled  to  what  they  take,  not  to  what 
they  solely  take ;  that  is  not  the  expression  of  the  act.  So  far  as  they  are  the 
captors,  no  other  power  has  any  right  to  interfere  with  them.  Where  there  are  others, 
(whether  an  allied  force,  a  private  ship  of  war,  or  a  noncommissioned  ship,)  [519] 
also  captors,  they  have  a  right  in  some  cases  as  for  a  quantum  meruit  for  assistance 
given  ;  in  others,  they  have  been  holden  to  have  a  distinct  and  specific  share  in  the 
capture.  But  that  in  no  case  destroys  the  right  which  the  king's  ships  solely  have, 
quoad  that  capture  which  they  have  made.  They  have  a  vested  property  in  what 
they  take.  The  second  section  of  the  act  goes  on  and  says,  in  like  manner,  ships  taken 
by  privateers  shall  wholly  and  entirely  belong  to  the  owners,  to  be  distributed  accord- 
ing to  the  contract  they  have  entered  into.  That  cannot  be  holden  to  exclude  the 
privateer  by  any  fair  construction  of  the  words,  in  cases  of  joint  capture.  Suppose 
this  case  to  happen  :  a  king's  ship  and  a  privateer  are  jointly  and  equally  concerned, 
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and  equal  in  point  of  force,  in  the  reduction  and  capture  of  an  enemy's  ship.  Would 
it  be  a  reasonable  construction  of  the  act,  to  say  to  the  king's  ship,  "  the  prize  is  not 
your  sole  property  ;  "  to  the  privateer,  "  it  cannot  wholly  and  entirely  belong  to  you  ; 
it  was  taken  by  you  both  conjointly,  therefore  it  shall  belong  to  neither  of  you  1 "  The 
proposition  seems  to  me  to  be  morally  impossible.  The  interest  of  the  king's  ship, 
which  would  in  that  case  be  in  a  moiety  of  the  prize,  would  be  an  interest  to  them 
solely  :  the  interest  of  the  privateer  in  the  other  moiety  of  which  they  would  be  the 
captors,  would  wholly  belong  to  them,  to  be  distributed  according  to  the  contract  they 
might  have  entered  into  with  their  owners.  These  cases  are  perfectly  clear,  and  have 
been  determined  in  instances  so  numerous  that  it  is  quite  unnecessary  to  enter  into 
a  detail  of  them  :  they  have  been  referred  to  in  the  course  of  the  argument.  This  is 
the  case  of  a  joint  expedition  by  sea  and  land  forces,  and  of  an  operation,  whereby  the 
enemy's  ships  are  reduced  ;  the  ships  being  always  supposed  to  be  taken  on  the  high 
seas.  It  varies  the  case,  where  the  object  has  been  the  reduction  of  a  part  of  the 
enemy's  territory.  The  consequence  of  that  reduction  may  be  the  acquisition  of 
property  afloat,  of  ships  of  war  taken  in  a  harbour,  of  -ships  coming  into  a  harbour 
after  the  place  has  been  reduced.  In  all  these  cases,  perhaps  it  would  be  difficult  to 
say  that  the  capture  was  made  by  the  king's  ships.  If  a  garrison  town  with  an 
inclosed  harbour  had  been  reduced,  and  the  ships  had  fallen  with  the  place,  and  as  a 
consequence  of  the  taking  of  the  place,  or  of  the  reduction  of  the  country  ;  these  could 
not  be  deemed  to  be  captures  made  by  the  king's  ships.  As  such  cases  might  possibly 
happen,  where  expeditions  have  been  undertaken  at  sea  in  foreign  parts,  by  the  [520] 
naval  and  military  forces  of  this  country  acting  conjointly,  instructions  have  been 
given  for  the  distribution  of  such  booty  as  might  be  taken,  which  is  the  phrase  commonly 
used.  But  I  do  not  apprehend  that  ever  the  instructions  have  been  directly  pointed, 
that  the  instructions  referred  to  in  this  declaration  are  so  pointed,  or  that  they  could  by 
possibility  be  pointed,  to  give  to  any  part  of  his  majesty's  subjects  acting  under  his 
majesty's  directions,  prizes  taken  upon  the  high  seas  by  the  king's  ships.  A  psrlia- 
mentary  grant  cannot  be  controlled  by  the  eff'ect  of  any  grant  under  the  king's  sign 
manual.  The  king  has  not  the  property  to  grant,  he  has  parted  with  it  all.  What- 
ever is  the  proper  matter  of  marine  prize,  whatever  ships  are  taken  afloat,  and  not  as 
booty  in  consequence  of  the  reduction  of  the  country,  are  the  subject  of  the  act  of 
parliament.  The  act  of  parliament  attaching  upon  it,  the  right  of  the  king's  ships  is 
to  the  entirety.  In  point  of  fact  we  very  well  know,  that  where  such  expeditions 
have  been  undertaken,  agreements  have  been  entered  into  by  the  different  persons 
entitled  under  the  king's  proclamation,  and  the  dififerent  divisions  of  the  army,  and 
they  have  put  the  whole  together  in  order  to  avoid  disputes. 

In  the  case  of  the  Pondicherry  prizes,  several  actions  were  tried  upon  them  before 
me.  Those  agreements  had  been  made  between  the  superior  officers,  between  the 
captains  of  the  navy  and  the  officers  of  the  same  rank  in  the  army,  but  had  been 
refused  to  be  made  between  the  third  class  in  the  distribution,  the  lieutenants  of  the 
navy,  and  the  captains  of  the  army  ;  the  lieutenants  of  the  navy  had  refused  to  concur 
in  it.  Though  in  the  other  classes  the  land  forces  were  admitted  to  share,  they  were 
not  admitted  to  share  in  that  class,  with  respect  to  the  prizes  taken  at  sea ;  and  a 
recovery  was  had  against  the  agent  on  that  ground.  But  I  am  arguing  this  case  much 
further  than  there  is  occasion  to  go ;  for  admit,  for  the  purpose  of  the  argument,  that 
a  co-operation  might  take  effect  so  far  as  to  give  a  right  to  the  army  to  share,  does  it 
follow  from  the  army  being  entitled  to  share,  that  the  co-operation  of  the  army  should 
destroy  and  annul  totally  the  right  of  the  navy  ?  That  conclusion  is  a  great  deal 
beyond  the  premises.  The  interest  in  a  prize  taken  at  sea  (of  which  I  am  always 
speaking)  may  by  possibility  (I  do  not  say  that  it  cannot)  be  shared  or  distributed, 
but  it  cannot  be  taken  away.  The  interest  which  is  vested,  after  the  adjudication  of 
lawful  prize,  in  consequence  of  [521]  a  parliamentary  grant,  cannot  be  annulled  or 
destroyed.  If  upon  any  merits,  or  upon  any  ground  upon  which  assistance  may  give 
a  right  to  share  it,  a  share  may  be  imparted  to  others,  that  share  can  be  ascertained 
and  supported.  Yet  the  very  supposition  that  it  is  a  share,  admits  that  it  must  be  a 
share  of  something  which  is  vested  in  somebody.  The  proposition  contained  in  the 
sentence  supposes  that  the  right  which  the  navy  would  have  had  by  law  to  every  thing 
that  is  taken  afloat,  is  by  the  intervention  of  another  power  co-operating  with  the  navy 
taken  away  and  destroyed  :  which  appears  to  me  to  be  a  proposition  directly  contra- 
dictory to  the  act,  and  not  founded  at  all,  in  consequence  of  the  parliamentary  gift  ia 
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favour  of  the  officers  and  crews  of  his  majesty's  ships.  If  it  could  be  supported,  it 
would  undoubtedly  reverse  all  the  cases,  where  a  co-operation  by  a  non-commissioued 
ship,  or  a  privateer,  or  a  foreign  allied  force,  intervenes.  But  in  none  of  these  cases 
could  it  be  said,  the  king's  ship  was  not  solely  entitled.  The  proposition  must  be  either 
general,  that  the  king's  ships  can  take  a  vested  right  in  no  case  where  assistance  is 
given  them,  or  that  they  must  in  all  cases,  where  they  are  captors,  have  a  vested  right, 
subject  to  such  claim  for  assistance  as  any  other  party  can  make  against  them.  I  have 
in  this  part  of  the  argument,  as  I  said  before,  gone  out  of  the  record  :  it  is  now  fit  I 
should  return  to  it. 

When  I  say,  that  upon  the  facts  stated  in  this  declaration,  and  admitted  by  the 
demurrer,  it  does  not  appear  that  there  was  such  assistance  given  by  any  other  force 
as  to  make  it  a  joint  operation,  but  that  the  king's  ships  had  reduced  this  prize,  and 
taken  it ;  it  must  be  remembered  that  the  subject  of  the  capture  has  been  adjudged  to 
be  lawful  prize,  taken  by  the  ships  having  the  king's  forces  on  board  ;  in  which  respect 
the  king's  forces  are  entitled  to  come  in  for  a  participation  under  the  act  and  proclama- 
tion. But  that  does  not  prevent  a  right  from  vesting,  but,  on  the  contrary,  establishes 
that  the  right  is  vested,  for  it  is  under  the  proclamation  founded  upon  the  act  of 
parliament,  that  the  troops  are  entitled  to  such  share  as  upon  the  face  of  this  declaration 
belongs  to  them.  I  now  come  to  the  terms  of  the  sentence,  and  I  own  that  for  some 
length  of  time  they  raised  considerable  doubt  in  my  mind  what  would  be  the  result  of 
this  question,  and  what  would  be  proper  for  the  Court  to  do  in  disposing  of  this 
demurrer.  It  is  possible  to  u!iderstaod  the  sentence  consistently  with  the  right  of  the 
navy.  For  the  premises  assumed  by  the  sentence  do  not  appear  to  form  a  [522]  con- 
clusion that  the  navy  are  not  entitled.  It  is  not  inconsistent  with  the  supposition  that 
the  navy  is  entitled  ;  and  I  might  understand  the  sentence,  where  they  adjudge  it 
prize  to  his  majesty  (in  the  common  way  in  which  sentences  are  pronounced),  not  to 
be  inconsistent  with  that  right,  if  the  Court  had  gone  on  to  pronounce  afterwards,  that 
it  should  be  distributed  according  to  the  terms  of  the  proclamation,  though  it  had 
contained  this  recital,  that  the  prize  was  eflfected  by  the  conjoint  operation  of  the  land 
forces  as  well  as  by  the  officers  and  crews  of  his  majesty's  ships.  But  then  after  the 
sentence  passed,  the  declaration  states  that  a  monition  issued  upon  it.  Considering 
the  terms  of  that  monition,  I  am  perfectly  clear  in  opinion  that  it  gives  a  different 
construction  and  a  different  effect  to  the  sentence.  The  monition  is  not  against  the 
agent  merely  to  account  for  what  he  has  received,  and  to  bring  in  their  account  of  sales 
and  disbursements ;  but  it  goes  on,  and  directs  the  agent  to  bring  into  the  court  of 
appeals  the  proceeds  of  the  cargo  remaining  in  his  hands.  It  was  argued  for  the 
plaintiff,  that  the  terms  of  the  monition  were  large  enough  to  extend  to  the  eiFect  of 
overhauling  the  partial  distribution  already  made,  and  to  oblige  the  agent  to  bring  in 
all  that  had  been  in  his  hands.  I  do  not  think  it  could  have  that  construction.  I  take 
it  to  be  directed  simply  to  bring  in  the  residue,  what  is  in  his  hands;  but  also  that  it 
directs  the  agent  to  bring  into  the  court  of  prize  the  proceeds  of  the  prize  in  his  hands. 
Now  such  a  monition  is  a  very  usual  step  taken  either  by  the  Court  of  A<lmiralty  or 
by  the  Court  of  Appeal  in  prize  causes,  where  the  subject  of  the  suit,  the  ship  or  goods 
are  not  deemed  legal  prize,  and  where  of  course  they  are  not  vested  in  the  captors,  in 
order  to  make  restitution.  The  agent  who  has  got  the  proceeds  in  his  hands  may  be 
directed  to  bring  in  those  proceeds,  that  they  may  be  restored  to  those  to  whom  they 
belong.  But  I  do  not  find  that  any  instance  could  be  quoted  where  a  monition  had 
issued  against  the  agents  to  bring  in  the  proceeds  of  the  prize,  in  a  case  where  it  had 
been  adjudged  lawful  prize,  and  of  course  where  upon  that  adjudication,  it  was  to  be 
distributed  either  to  a  privateer,  or,  according  to  the  terms  of  his  majesty's  proclama- 
tion, to  the  officers  and  crews  of  the  different  ships  entitled.  And  I  think  it  cannot 
be  ;  for  the  act  has  made  very  special  provisions  with  respect  to  the  payment  of  shares 
after  adjudication  ;  upon  which  adjudication  a  legal  right  is  vested.  The  agents  [523] 
are  to  be  nominated  Ijy  different  classes  of  people  entitled,  as  I  have  stated.  Every 
step  of  the  duty  of  the  agents  is  under  the  directions  of  the  act.  They  alone  are  to 
make  the  sales  and  appraisements.  All  the  produce  of  the  prize  is  to  be  put  into  their 
hands.  They  are  then  to  give  public  notification  of  the  times  of  payment,  so  many 
days  before  actual  payment  is  made.  They  are  directed  after  such  notification,  to  make 
payment  according  to  the  prize  lists,  and  in  the  proportions  in  which  the  parties  are 
entitled.  They  are  directed  to  give  an  account,  from  time  to  time,  of  all  their  pro- 
ceedings.   They  are  directed  to  furnish  Greenwich  Hospital,  in  which  by  law,  in  certain 
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cases,  an  interest  in  every  prize  vested  in  captors  is  also  vested,  with  accounts  in  order 
to  ascertain  that  interest.  They  are  throughout  the  whole  course  of  the  act,  supposed 
to  be  subject  to  actions  at  the  instance  of  those  who  are  entitled  to  share  in  the  prize. 
It  is  a  legal  vested  right,  and  the  method  of  obtaining  the  effect  of  that  right  is  by 
action  against  the  agents.  In  particular  cases  they  are  furnished  by  the  statute  with 
a  defence  to  the  action.  As  in  the  case  where  men  bring  an  action  against  the  agent 
for  a  share  having  been  marked  run,  it  is  by  the  statute  a  sufficient  defence  to  the 
agent,  and  he  is  entitled  to  a  verdict  in  his  favour  if  the  Plaintiff  does  not  ground 
himself  upon  a  certificate  that  the  R.  has  been  taken  off.  If  he  fails  in  any  part  of 
the  duty  imposed  upon  him  by  the  act,  a  penalty,  to  be  recovered  in  the  Courts  of 
Westminster  Hall,  meets  him  at  every  step.  The  intention  of  the  act  is  obvious,  and 
perfectly  squares  with  the  rules  of  law,  that  the  prize  being  adjudged  by  the  Court  of 
Admiralty,  distribution  of  the  interest  in  that  prize  is  to  be  managed  as  the  distribution 
of  any  other  legal  vested  right  is  according  to  the  laws  of  the  land,  namely,  by  action 
in  the  courts  of  law.  I  do  not  care  to  lay  it  down,  for  I  am  not  able  to  say  that  I  am 
perfectly  sure  that  I  see  the  whole  extent  of  all  possible  cases  that  may  occur;  I  do 
not  care  to  lay  it  down,  that  there  is  no  possible  case  in  which  the  agent  of  a  prize 
may  not  be  ordered  by  the  Court  of  Admiralty,  or  Court  of  Prize,  to  bring  in  the 
actual  proceeds  of  the  prize.  Yet  I  profess  I  have  not  been  able  to  figure  to  myself 
what  that  case  can  be.  Suppose  a  case  in  which  it  is  suspected  that  the  agents  are 
insolvent,  or  likely  to  become  insolvent,  and  that  for  the  safety  of  those  interested,  it 
was  desirable  to  take  the  money  out  of  the  agent's  hands,  and  lodge  it  in  some  safe 
[524]  custody.  That  appears  to  me,  speaking  conjecturally,  to  be  a  possible  matter 
'  to  be  done  by  the  Court  of  Prize  ;  for  I  should  doubt  whether  in  such  a  case,  an 
application  could  be  made  to  the  Court  of  Chancery  to  secure  the  money.  The  Court 
of  Prize  could  not  indeed  make  the  distribution  themselves,  nor  do  I  find  that  any  such 
application  has  been  made  to  them. 

Could  there  then  be  a  suit  against  the  agents  for  distribution  ?  A  suit  for  distribu- 
tion might  be  well  maintained  in  the  Court  of  Admiralty,  or  if  the  case  were  got  into 
the  Court  of  Appeals,  in  that  court.  But  what  would  be  the  decree  to  be  made  upon 
that  ?  It  would  be  a  personal  decree  upon  the  agent ;  the  distribution  would  be  directed, 
the  shares  allotted,  and  then  upon  that  decree,  the  agents  might  be  proceeded  against 
personally.  It  would  be  a  contempt  of  court  if  they  did  not  make  payment  according 
to  the  order.  Yet  there  would  be  a  much  better  way,  a  more  effectual  one,  by  an  action 
immediately  grounded  upon  the  right  vested,  and  the  quantum  of  that  right  ascertained 
by  the  order  of  distribution.  But  the  Court  itself  cannot,  as  I  conceive,  take  into 
their  own  hands  to  direct  the  proceeds  of  the  prize  to  be  paid  over  to  their  registrar, 
for  the  purpose  of  distributing  it.  The  registrar  is  liable  to  none  of  the  provisions  of 
the  act  to  which  the  agent  is  liable.  The  agent  is  liable  to  an  action.  But  I  am  at 
a  loss  to  conceive,  if  the  agent  is  directed  to  pay  over  all  the  money,  how  the  action 
for  money  had  and  received  could  be  maintained  in  effect  against  him,  that  money 
having  been  taken  out  of  his  hands.  I  am  still  more  at  a  loss  to  conceive  how  it 
could  be  maintained  against  the  registrar.  What  sort  of  an  officer  is  the  registrar  i 
Is  he  to  make  distribution  ]  No.  Is  he  to  make  notification  ?  No.  The  act  directs 
that  to  be  made  by  the  agent.  Is  he  subject  to  any  penalty  ]  No,  he  is  not  the 
person  to  whom  the  act  is  directed,  to  whom  the  duty  is  enjoined,  and  who  is 
answerable  for  the  breach  of  that  duty  in  an  action  to  be  brought.  Would  the  agent 
be  protected  in  an  action  for  the  penalty  ]  It  would  be  hard  that  the  agent  should  be 
liable  to  it,  but  I  do  not  see  upon  the  face  of  the  law  how  he  could  be  furnished  with 
a  defence  for  the  non-performance  of  the  duty  enjoined  by  the  act.  But  none  of 
these  remedies  can  take  place  against  the  registrar.  Therefore  it  seems  the  clear 
direction  of  the  act,  that  the  money  is  to  remain  in  the  hands  of  the  agent,  liable  to 
the  actions  of  those  who  have  a  legal  vested  right  in  it :  that  to  those  persons  the 
agent  is  accountable,  that  against  the  primary  in-[525]-terest  of  those  persons,  the 
money  is  not  to  be  taken  out  of  the  hands  of  the  agent  by  order  of  the  Court  of  Prize. 
The  construction  which  has  been  put  upon  the  second  sentence,  is,  that  there  was  no 
vested  right  in  this  prize  in  the  officers  and  crews  of  his  majesty's  ships,  nor  in  the 
army  ;  but  that  upon  the  ground  stated  in  the  sentence,  the  whole  was  vested  in  his 
majesty  in  his  prerogative  ;  and  was  to  be  disposed  of  to  such  uses  as  his  majesty 
should  think  fit.  With  that  construction  of  the  sentence  the  monition  which  has 
issued  is  perfectly  consistent;  but  not  with  the  idea,  which  we  take  to  hs  a  well 
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founded  idea,  that  by  force  of  the  act,  after  the  adjudication  of  lawful  prize,  the 
Plaintiff  and  all  other  officers,  and  the  crews  of  his  majesty's  squadron,  have  a  vested 
legal  right.  The  effect  of  the  monition  is  directly  in  prejudice  of  the  right  of  action 
of  all  other  persons  concerned  ;  it  interferes  with  the  legal  duty  imposed  upon  the 
agent;  and  subverts  and  overturns  the  law  with  respect  to  the  duty  and  situation  of 
agents,  where  they  are  acting  for  persons  having  a  vested  right  in  prizes.  It  is  not 
necessary  to  have  recourse  to  those  cases  cited  of  Lord  Anson  and  the  others,  because 
the  proceeding  in  this  case  pievents  the  Plaintiff  from  recovering  his  legal  vested 
right,  at  least  it  disturbs  him  in  the  recovery  of  that  right,  if  not  totally  prevents 
him,  and  subjects  the  agent,  and  all  others  who  are  interested  in  the  acts  of  the  agent 
(Greenwich  Hospital  included),  to  the  courts  of  prize.  Whereas,  according  to  the 
construction,  which  we  are  of  opinion  ought  to  be  given  to  the  prize  act,  all  those 
rights  are  to  be  enforced  in  Westminster  Hall,  belong  to  the  courts  of  Westminster 
Hall,  and  do  not  belong  to  the  courts  of  prize.  These  are  the  grounds  which  I  have 
gone  through,  without  referring  to  the  cases  that  have  Ijeen  cited  by  name.  Those 
cases  are  very  well  known,  are  in  the  memory  of  every  one,  and  will  all  be  found  in 
the  recollection  of  the  argument.  The  ground  upon  which  we  proceed  is,  that  upon 
the  face  of  this  declaration  the  Plaintiff  has  a  legal  vested  right  in  the  subject  of  the 
monition  ;  that  the  court  of  prize  cannot  deprive  him  of  that  right,  cannot  do  an  act 
prejudicial  to  that  right,  and  cannot  prevent  or  obstruct  him  in  the  recovery  of  that 
right.  The  demurrer  therefore  must  be  over-ruled,  and 
Judgment  given  for  the  Plaintiff  in  prohibition. 

End  of  Trinity  Term. 

Mr.  Justice  Wilson   was  absent  during  the  whole  of  the  two  following  Terms, 
being  under  the  necessity  of  going  to  Lisbon  for  the  recovery  of  his  Health. 


[527]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Thirty-First  Year  of  the  Reign  of  George  IH. 

GoocH  against  Pearson.     Thursday,  Nov.  18th,  1790. 

Although  notice  has  been  given  of  a  motion  for  judgment  as  in  case  of  a  nonsuit,  for 
not  proceeding  to  trial  in  due  time  after  issue  joined,  on  which  the  plaintiff  enters 
into  a  peremptory  undertaking  to  try,  yet  notice  must  also  be  given  of  the  like 
motion  for  not  proceeding  to  trial  in  pursuance  of  the  undertaking  (a). 

On  a  former  day  Kerby,  Serjt.,  moved  for  judgment  as  in  case  of  a  nonsuit,  for 
not  proceeding  to  trial  in  due  time  after  issue  joined,  upon  which  the  Plaintiff  entered 
into  a  peremptory  undertaking  to  try  his  cause.  But  this  undertaking  not  being 
performed,  on  that  ground  Kerby  now  again  moved  for  judgment  as  in  case  of  a 
nonsuit.  It  was  objected  that  this  motion  was  irregular,  because  no  notice  of  motion 
had  been  given  according  to  the  statute  (14  Geo.  2,  c.  17);  in  answer  to  which  Kerby 
argued,  that  as  notice  of  the  original  motion  had  been  given,  the  terms  of  the  statute 
were  complied  with,  and  no  notice  of  the  present  motion  was  necessary.  But  the 
Court  after  looking  into  the  statute  were  very  clearly  of  a  different  opinion,  and  having 
inquired  of  the  secondaries  as  to  the  practice,  (who  said  that  in  this  respect  there 
was  no  difference  between  the  two  motions,) 

Kefused  the  rule. 


[528]     Martin  and  Ux,  Administratrix  of  Norfolk,  ar/ainst  Norfolk,  a  Bankrupt. 

Saturday,  Nov.  20tb,  1790". 

Where  the  Defendant  pleads  the  general  plea  of  bankruptcy,  to  an  action  brought  by 

(a)  [See  Chessdl  v.  Parkin,  2  Taunt.  48.     In  the  King's  Bench  such  notice  does 
not  appear  to  be  necessary,  Tidd's  Pr.  826,  8th  edit.] 
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an  executor  or  administrator,  and  obtains  a  verdict,  the  Plaintiff  is  not  liable  to 
costs  on  5  Geo.  2,  c.  30,  s.  7  (a)'. 

To  this  action  of  assumpsit  on  promises  made  to  the  intestate,  the  Defendant 
pleaded  the  general  plea  of  bankruptcy,  and  obtained  a  verdict.  And  now  Le  Blanc, 
Serjt.,  moved  that  the  prothonotary  might  be  directed  to  tax  the  Defendant  his  costs, 
on  the  ground  that  by  the  stat.  5  Geo.  2,  e.  30,  s.  7,  if  a  bankrupt  were  sued  for  a 
debt  due  before  the  bankruptcy,  "and  if  a  verdict  pass  for  the  Defendant,  or  the 
Plaintiff  shall  become  nonsuited,  or  judgment  be  given  against  the  Plaintiff,  the 
Defendant  shall  recover  his  full  costs."  He  argued  that  this  statute  contained  no 
exception  in  favour  of  executors  and  administrators  ;  that  if  it  had  been  the  intention 
of  the  legislature  to  make  such  an  exception,  it  would  have  been  expressed,  as  in  the 
stat.  8  &  9  W.  3,  c.  11,  the  5th  .section  of  which  provides,  that  "Nothing  therein 
contained  should  be  construed  to  alter  the  laws  in  being  as  to  executors  and  adminis- 
trators, in  such  cases  where  they  were  not  then  liable  to  the  payment  of  costs  of  suit." 
It  could  not  indeed  have  been  the  design  of  the  legislature  in  5  Geo.  2,  c.  30,  to 
exempt  any  Plaintiff  from  paying  costs  to  the  bankiupt,  who  was  divested  of  all  his 
property,  and  had  not  otherwise  the  means  of  defending  actions  which  might  be 
brought  against  him. 

Bond,  Serjt.,  contra.  The  statute  5  Geo.  2,  c.  30,  must  be  construed  in  the  same 
manner  as  others  in  pari  materia.  Now  the  23  Hen.  8,  c.  15,  and  4  Jac.  1,  c.  3,  which 
first  gave  costs  to  defendants  where  they  gained  a  verdict,  are  general  in  their 
expressions,  and  make  no  exception  of  the  case  of  executors  and  administrators ;  and 
yet  it  has  been  uniformly  holden  that  those  statutes  do  not  extend  to  executors 
and  administrators.  Cro.  Eliz.  69.  Forde  v.  Rolls,  Id.  503.  Feiherstone  v.  Allyhone, 
Cro.  Jac.  229.  Eaywarth  v.  David.  They  sue  en  auter  droit,  and  are  presumed 
to  do  the  best  for  the  estate  of  those  whom  they  represent ;  but  as  they  are  not 
supposed  to  know  precisely  the  rights  of  the  testator  or  intestate,  and  the  extent  of 
his  contracts,  no  malicious  motives  are  to  be  imputed  to  them  in  bringing  an  action, 
and  costs  are  given  in  lieu  of  the  amerce-[529]-ment  pro  falso  clamore  :  the  same 
doctrine  is  recognized  in  Bligh  v.  Ccrpe,  Barnes,  142  (last  edition). 

Le  Blanc  replied,  that  though  it  was  true  that  executors  and  administrators  were 
presumed  not  to  be  fully  cognizant  of  the  rights  of  the  testator  or  intestate,  and 
therefore  not  actuated  by  malicious  motives,  yet  that  rule  was  not  applicable  to  the 
present  case,  a  commission  of  bankruptcy  being  a  matter  of  public  notoriety  of  which 
the  Plaintiffs  might  have  informed  themselves,  and  of  which  they  could  not  be  pre- 
sumed to  be  ignorant.  For  the  same  reason  the  authority  of  Bligh  v.  Cope  was  not  in 
point,  since  the  fact  of  the  Defendant  in  that  case  being  a  fugitive  was  not  open  and 
notorious.     But. 

The  Court  held  the  Plaintiffs  not  liable  to  costs,  being  clearly  of  opinion  that  the 
stat.  5  Geo.  2,  c.  30,  ought  to  be  construed  in  the  same  manner  as  23  Hen.  8,  c.  15, 
and  4  Jac.  1,  c.  3. 

Kule  refused. 


Dawkins  against  Eeid.     Wednesday,  Nov.  24th,  1790. 

Where  bail  are  put  in  in  due  time  the  Defendant  is  not  bound  to  give  notice,  but  the 
Plaintiff  must  search  in  the  Filazer's  book.  Otherwise,  if  they  be  not  put  in  in 
due  time  (a)^. 

Bail  were  put  into  the  action  in  due  time,  yet  the  bail-bond  was  assigned  and 
proceeded  upon.  In  consequence  of  this,  a  rule  was  granted  to  shew  cause  why  the 
assignment  and  all  subsequent  proceedings  should  not  be  set  aside. 

Bond,  Serjt.,  shewed  for  cause  that  the  Defendant  had  not  given  notice  of  bail, 
which  he  said  was  necessary.     Adair,  Serjt.,  answered,  that  the  Plaintiff  was  bound 

(«)'  [Tidd's  Pr.  1014,  8th  edition.] 

(a)-  [But  now  by  rule  E.  49  Geo.  3,  1  Taunt.  616,  when  special  bail  is  put  in  for 
the  Defendant,  a  notice  in  writing  of  such  bail  being  so  put  in  must  be  forthwith  given 
to  the  Plaintift''3  attorney  or  agent,  and  special  bail  shall  not  be  considered  as  put  in 
until  such  notice  shall  be  given.     Tidd's  Pr.  254,  8th  edit.] 
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to  search  in  the  Filazer's  Book,  and  that  though  notice  in  such  case  was  frequently 
given,  it  was  a  matter  of  favor  rather  than  of  right :  but  he  allowed  that  if  the  bail 
were  not  put  in  in  due  time,  then  notice  must  be  given. 

The  Court  were  of  this  opinion,  and  therefore  made  the 

Rule  absolute  (by. 

Andrews  against  Blake.     Thursday,  Nov.  25th,  1790. 

Where  there  is  judgment  by  default  on  a  bill  of  exchange,  the  Court  will  refer  it  to 
the  prothonotary  to  ascertaiu  the  damages  and  calculate  interest,  without  a  writ 
of  inquiry  (a). 

This  was  an  action  of  assumpsit  on  a  bill  of  exchange,  in  which  the  defendant  let 
judgment  go  by  default.  In  [530]  consequence  of  which  a  rule  was  granted  to  shew 
cause  why  it  should  not  be  referred  to  the  prothonotary  to  ascertain  the  damages  and 
calculate  interest  on  the  bill,  without  a  writ  of  inquiry.  Kerby,  Serjt.,  shewed  cause, 
contending  that  the  Court  could  not  dispense  with  a  writ  of  inquiry  in  an  action  of 
damages;  and  he  stated  the  principle  to  be,  that  the  intervention  of  a  jury  was 
necessary  in  all  cases  where  the  debt  really  due  did  not  appear  upon  the  face  of  the 
declaration. 

Lawrence,  Serjt.,  in  support  of  the  rule,  relied  on  the  case  of  RasMeigh  v.  Salmon 
(antfe,  252)  where  on  a  judgment  by  default  on  a  promissory  note,  the  same  reference 
was  made  to  the  prothonotary  as  was  desired  in  the  present  instance.  The  Court 
said  that  as  it  would  be  the  means  of  saving  expence  to  the  parties,  as  the  amount  of 
the  bill  appeared  on  the  face  of  it,  and  the  interest  might  be  exactly  calculated,  they 
thought  it  right  to  make  the 

Rule  absolute,  which  was  accordingly  done  (J)^. 

Thrale  and  Others  against  The  Bishop  of  London  and  Others. 
Monday,  Nov.  29th,  1790. 

Though  the  Defendant  have  judgment  on  demurrer  in  quare  impedit,  he  is  not 

intitled  to  costs. 

In  last  Hilary  term,  judgment  was  given  for  the  Defendant  on  demurrer  in  quare 
impedit,  and  Le  Blanc,  Serjt.,  now  moved  on  the  part  of  the  Plaintiff,  that  the 
prothonotary  might  be  restrained  from  taxing  costs  to  the  Defendant ;  he  argued, 
that  as  the  Plaintiff  would  not  have  been  entitled  to  costs  if  he  had  succeeded,  neither 
was  the  Defendant,  the  right  being  mutual.  The  statute  of  Gloucester  (6  Ed.  1, 
c.  1,)  gave  costs  only  where  damages  were  recoverable  at  common  law,  but  as  there 
were  no  damages  at  common  law  in  quare  impedit,  costs  were  not  given  by  that 
statute.  So  also  where  double  or  treble  damages  were  created,  costs  were  not  increased 
by  that  statute  in  the  same  proportion,  unless  in  cases  where  single  damages  might 
have  been  recovered  at  common  law.  2  Inst.  289.  And  though  the  stat.  West- 
minster 2  (13  Ed.  I,  St.  1)  gave  damages  in  quare  impedit  and  darrein  presentment, 
yet  as  those  damages  did  not  accrue  at  common  law,  the  stat.  Gloucester  did  not 
operate  to  give  costs  in  those  actions,  2  Inst.  362.  Pilfold's  case,  10  Co.  116  a.  The 
[531]  only  ground  then  on  which  the  Defendant  can  rest  his  claim  to  costs,  is  the 
8  &  9  W.  3,  c.  11.  But  this  statute,  though  the  words  of  it  are  general,  cannot 
now  be  construed  so  as  to  entitle  the  Defendant  to  make  good  his  claim  against  the 
authority  of  adjudged  cases.  In  Lomax  v.  The  Bishop  of  London,  Barnes,  139  (last 
edition)  it  was  holden  that  the  plaintiff  in  a  quare  impedit  (brought  for  the  same 
advowson  by  the  same  family  as  in  the  present  case)  had  no  right  to  costs  ;  and  the 
case  of  7Vi€  King  v.  Midlam,  3  Burr.  1720,  shews  the  right  to  be  reciprocal.  Forraedon 
is,  in  this  respect,  in  the  same  situation  as  quare  impedit ;  (no  damages  being  recover- 
able in  it  at  common  law,  it  does  not  fall  within  the  statute  of  Gloucester  ;)  and  in 
Formedon  costs  are  not  allowed.  Miller  v.  Secu/rave,  Cooke's  Pract.  25,  which  case, 
being  subsequent  in  point  of  time  and  fully  considered,  is  sufficient  to  over-rule  the 

(J)i  See  Impey's  New  Instr.  Cler.  C.  B.  3d  edit.  156. 

(a)  [Vide  ante,  p.  252,  note(rt).]  (6)^  Vide  post,  541,  Longman  v.  Fenn. 


1H.BL.532.  JORDAN    V.  COLE  305 

short  anonymous  note  in  Cooke's  Pract.  4,  where  it  is  said  that  the  Defendant  in 
quare  impedit  shall  have  costs  on  demurrer.  It  is  also  of  great  weight,  that  no 
instance  can  be  produced  in  the  course  of  modern  practice  where  costs  have  been  in 
fact  allowed  in  this  action. 

Bond,  Serjt.,  contra.  The  Defendant  having  prevailed  in  the  suit  and  had  a  writ 
to  the  Bishop,  is  entitled  to  the  costs  of  that  suit.  The  stat.  8  &  9  W.  3,  c.  11,  is 
general  in  its  meaning  and  expressions,  and  includes  quare  impedit  with  other  actions  : 
by  mentioning  "  demandant  and  tenant,"  it  seems  evidently  designed  to  extend  to 
real  as  well  as  personal  actions.  With  respect  to  Cooke's  Pract.  i,  there  is  no  reason 
why  the  anonymous  case  of  quare  impedit  there  stated,  which  is  expressly  in  favour 
of  the  present  Defendant,  should  be  invalidated  by  the  subsequent  determination  in 
formedon. 

Cur.  advis.  vult. 

Lord  Loughborough.  After  having  taken  the  construction  of  the  stat.  8  & 
9  W.  3,  c.  11,  and  the  cases  cited  into  full  consideration,  we  are  of  opinion  that  the 
Defendant  is  not  intitled  to  costs  on  the  demurrer.  Soon  after  the  passing  that 
statute,  namely,  in  the  10th  year  of  King  William,  the  case  of  Thomas  v.  Lloyd  was 
decided  in  the  King's  Bench,  which  is  reported  1  Salk.  194,  and  1  Lord  Raym.  336 
(S.  C.  Comberb.  482.  12  Mod.  195)  in  which  on  a  plea  of  privilege  by  the  Defendant 
which  was  holden  good  on  demurrer,  it  was  contended  that  he  was  intitled  to  costs  in 
consequence  of  the  judgment,  but  the  determination  of  the  Court  was,  that  costs  were 
only  given  by  the  statute  where  the  right  [532]  was  reciprocal  between  Plaintiff  and 
Defendant.  In  the  second  year  of  Queen  Anne,  the  same  question  came  before  the 
Court  of  King's  Bench  in  the  case  of  Garland  v.  Extend  (1  Salk.  194.  2  Ld.  Raym.  992) 
on  a  plea  in  abatement,  and  costs  were  again  refused.  After  these  cases  came  the 
Anonymous  case  (Cooke's  Cas.  Pract.  4)  in  this  Court,  where  it  is  stated  that  the 
Defendant  was  holden  to  be  intitled  to  costs.  But  in  the  tenth  year  of  George  1, 
the  case  of  Miller  v.  Seagrave,  Cooke,  Pract.  25,  underwent  repeated  argument  and 
consideration,  and  though  one  of  the  judges  differed  at  first  from  the  rest  of  the  Court, 
yet  it  was  afterwards  solemnly  resolved  that  no  costs  should  be  allowed.  The  con 
struction  which  was  put  on  the  statute  in  that  case  we  think  the  true  one,  that  the 
costs  given  by  it  are  confined  to  cases  where  the  Plaintiff  as  well  as  Defendant  is 
intitled  to  them. 

Rule  absolute. 

Jordan  against  Cole.     Monday,  Nov.  29th,  1V90. 

[Referred  to,  Mayor  of  London  v.  Cox,  1867,  L.  R.  2  H.  L.  257.] 

Where  judgment  is  signed  against  a  Defendant  in  an  inferior  court  of  record,  and  he 
surrenders  in  discharge  of  his  bail,  but  before  he  is  charged  in  execution,  is  removed 
to  the  Fleet  by  habeas  corpus,  the  Court  will  grant  a  certiorari  to  remove  the  record 
in  order  to  charge  him  in  execution  in  the  Fleet,  by  virtue  of  the  stat.  19  Geo.  3, 
c.  70,  s.  4  (a)i. 

Judgment  being  signed  against  the  Defendant  in  the  Court  of  the  Mayor  of 
London,  he  surrendered  himself  to  the  Poultry  Compter  on  the  19th  of  May  last  in 
discharge  of  his  bail.  On  the  24th  of  July  a  ca.  sa.  issued  out  of  that  court  to  charge 
him  in  execution,  but  he  had  been  previously  removed  by  habeas  corpus  to  the  Fleet 
Prison  on  the  7th  of  June.  And  in  this  term  Lawrence,  Serjt.,  obtained  a  rule  to 
shew  cause  why  a  certiorari  should  not  issue  to  the  Mayor's  Court  to  remove  the 
record  of  the  judgment  into  this  court,  in  order  to  charge  the  Defendant  in  execution 
on  it  in  the  Fleet,  by  virtue  of  stat.  19  Geo.  3,  c.  70,  s.  4(a)-.     The  only  doubt  was 

(a)'  [But  a  certiorari  will  not  lie  to  remove  the  record  of  a  judgment  obtained 
against  a  Defendant  in  the  County  Palatine  of  Durham,  for  the  purpose  of  enabling 
his  bail  to  render  him  in  K.  B.,  he  being  a  prisoner  for  debt  in  the  custody  of  the 
Marshal.  Paterson  v.  lieay,  2  D.  &  R.  177.  The  statute  19  Geo.  3,  c.  70,  does  not 
extend  to  the  case  of  a  foreign  attachment,  Buhner  v.  Marshal,  5  B.  &  A.  821.] 

(a)-  Which  is  as  follows, — "And  forasmuch  as  persons  served  with  process  issuing 
out  of  inferior  courts  where  the  debt  is  under  ten  pounds,  may,  in  order  to  avoid 
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on  the  [533]  construction  of  the  statute,  which  does  not  in  express  terms  extend  to 
the  case  of  a  prisoner  in  actual  custody.  But  the  Court  thought  that  the  case  was 
within  the  equity  of  the  statute,  and  therefore  made  the 

Kule  absolute. 

And  the  Defendant  being  afterwards  brought  up  was  committed  in  execution. 


Abbey  agaiTist  Martin.    Monday,  Nov.  29th,  1790. 

Where  process  is  returnable  on  the  last  return  of  a  term,  a  declaration  de  bene  esse 
may  be  filed  with  notice  to  plead  within  the  four  first  days  of  the  next  term  (a)'. 

The  Defendant  being  arrested  on  a  capias  ad  resp.  gave  bail  in  the  usual  manner 
to  the  sheriff,  but  not  having  perfected  bail  to  the  action  in  due  time,  the  bail-bond 
was  assigned,  and  process  issued  against  the  bail  returnable  on  the  last  return  of 
Trinity  Term,  viz.  in  three  weeks  of  the  Holy  Trinity,  with  copies  of  which  they  were 
dulv  served.  On  the  23d  of  June,  the  last  day  of  Trinity  Terra,  a  declaration  was 
filed  de  bene  esse  until  an  appearance  should  be  entered,  and  notice  given  to  plead 
within  the  first  four  days  of  Michaelmas  Term.  Xo  appearance  being  entered  on  the 
26th  of  October  following,  on  that  day  the  Plaintiff  entered  appearances  according 
to  the  statute,  gave  rules  to  plead  on  the  first  day  of  Michaelmas  Term  November  the 
6th,  and  on  the  10th  of  November  signed  judgment  for  want  of  a  plea. 

In  consequence  of  this  Cockell,  Serjt.,  obtained  a  rule  to  shew  cause  why  all  the 
proceedings  should  not  be  set  aside,  on  the  ground  that  no  declaration  could  bo  filed 
de  bene  esse  where  the  writ  was  returnable  on  the  last  return  of  a  term,  the  rule 
8  Geo.  3,  expressing  only  the  first,  second,  and  third  returns.  But  The  Court,  after 
consulting  the  secondaries,  held  the  proceedings  to  be  regular,  due  notice  being  given 
to  plead  in  the  present  term. 

Rule  discharged.  (a)2 

execution,  remove  their  persons  and  effects  beyond  the  limits  of  the  jurisdiction  of 
such  courts,  be  it  enacted  1j\-  the  authoritj'  aforesaid,  that  in  all  cases  where  final 
judgment  shall  be  obtained  in  any  action,  or  suit,  in  any  inferior  court  of  record,  it 
shall  and  may  be  lawful  to  and  for  any  of  his  majesty's  courts  of  record  at  West- 
minster, upon  affidavits  made  and  filed  therein  of  such  judgment  being  obtained,  and 
of  diligent  search  and  inquiry  having  been  made  after  the  person  or  persons  of  the 
Defendant  or  Defendants,  or  his,  her  or  their  effects,  and  of  execution  having  issued 
against  the  person  or  persons,  or  effects,  as  the  case  may  be,  of  the  Defendant  or 
Defendants,  and  that  the  person  or  persons,  or  effects  of  the  Defendant  or  Defendants, 
are  not  to  be  found  in  the  jurisdiction  of  such  inferior  court,  (which  affidavit  may  be 
made  before  a  judge  or  commissioner  authorized  to  take  affidavits  in  such  superior 
court)  to  cause  the  record  of  the  said  judgment  to  be  removed  into  such  superior 
courts,  to  issue  writs  of  execution  thereupon  to  the  sheriff  of  any  county,  city,  liberty 
or  place,  against  the  person  or  persons  or  effects  of  the  Defendant  or  Defendants  in 
the  same  manner  as  upon  judgments  obtained  in  the  said  courts  at  Westminster  ;  and 
the  Sheriff  upon  every  such  e.xecution  shall,  and  he  is  hereby  authorized  to  detain 
the  Defendant  or  Defendants  until  the  sum  of  twenty  shillings  be  paid  to  him,  or  to 
levy  the  same  out  of  the  effects,  according  to  the  nature  of  the  execution,  for  the 
extraordinary  costs  of  the  Plaintiff  or  Plaintiffs  in  the  inferior  court  subsequent  to  the 
said  judgment,  and  of  the  execution  in  the  superior  court,  over  and  above  the  money 
for  which  such  execution  shall  be  issued." 

(a)i  [But  now  by  rule  of  H.  35  Geo.  3  (post,  vol.  ii.  p.  5-51)  the  declaration  may 
be  filed  or  delivered  de  bene  esse  upon  process  returnable  the  last  return  of  any  term 
or  on  the  day  next  after  such  return,  in  case  the  same  shall  not  happen,  on  a  Sunday, 
in  which  case  the  Plaintiff  shall  have  the  whole  of  the  Monday  following  to  file  or 
deliver  his  declaration  de  bene  esse.  This  rule  applies  to  Easter  as  well  as  to  the 
other  terms.  Crew  v.  Attwood,  2  Marsh.  337,  7  Taunt.  71,  S.  C.  See  Tidd's  Pr.  4.57 
and  456,  note  (c).     8th  edition.] 

{af  Barnes,  342.     Fotherhy  v.  Lloyd.     Impey,  New  Instr.  Cler.  C.  B.  199,  201. 
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[534]     Hooper  against  Harcourt.     Monday,  Nov.  29th,  1790. 

After  verdict,  the  court  will  not  compel  an  attorney  to  discover  the  place 
of  abode  of  his  client. 

The  Defendant  in  this  action  (which  was  for  the  penalty  of  the  statute  (5  Ann. 
c.  14,  and  vide  28  Geo.  2,  c.  12)  for  exposing  a  hare  to  sale)  having  gained  a  verdict 
at  the  last  assizes  at  Hereford,  on  the  motion  of  Marshall,  Serjt.,  a  rule  was  granted  to 
shew  cause  why  the  Plaintiff's  attorney  should  not  inform  the  Defendant's  attorney  of 
the  place  of  abode  of  the  Plaintiff,  on  an  affidavit  of  the  Defendant's  attorney  stating 
that  the  Plaintiff's  attorney  had  declared  at  the  assizes  that  the  Plaintiff  was  in  very 
indigent  circumstances,  and  that  he  (the  attorney)  was  employed  by  one  Major  Roberts. 
Watson,  Serjt.,  shewed  cause  by  producing  an  affidavit  of  the  Plaintiffs  attorney, 
denying  that  he  was  acquainted  with  the  place  of  abode  of  the  Plaintiff. 

The  Court  were  of  opinion  that  the  application  ought  to  have  been  made  in  a  more 
early  stage  of  the  cause,  and  came  too  late  after  verdict,  an  attorney  not  being  obliged 
to  expose  his  client  to  be  taken  in  execution. 

Rule  discharged  (J). 

End  of  Michaelmas  Term. 


[535]    CASE.S  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Thiry-First  Year  of  the  Reign  of  George  HI. 

Doe,  on  the  several  demises  of  Matthew  Roberts  and  Mary  his  Wife,  and 
of  the  said  Matthew  Roberts,  against  Elizabeth  Polgrean.  Thursday, 
Feb.  3d,  1791. 

[Applied,  In  re  Bellamy,  1883,  25  Ch.  D.  624.] 

A.  being  possessed  of  lands  for  a  term  of  999  years,  previous  to  his  marriage  with  B. 
granted  the  term  to  "  B.  and  her  heirs  immediately  after  the  death  of  A.  to  hold 
the  same  to  the  said  B.  and  her  heirs  to  and  for  her  and  their  own  proper  use  for 
ever;"  the  marriage  took  effect,  A.  survived  B.,  and  died  without  issue,  intestate, 
and  without  having  taken  out  administration  to  B.  his  wife.  The  term  upon  the 
death  of  A.  went  to  his  administrator,  and  not  to  the  administrator  of  B.  [The 
Court  being  of  opinion  that  the  deed  must  be  construed  as  a  present  gift  to  the  wife 
in  case  she  survived  her  husband,  to  take  effect  in  possession  on  that  event.] 

This  was  an  ejectment,  brought  to  recover  a  leasehold  tenement  part  of  an  estate 
called  Lower  Lariggan  in  the  parish  of  Maddern  in  the  county  of  Cornwall.  At  the 
trial  of  the  cause  before  Mr.  Justice  Heath,  at  the  last  assizes  for  that  county,  a  verdict 
was  found  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

•John  Honeychurch  the  elder  of  Higher  Lariggan  in  the  parish  of  Maddern,  being 
possessed  of  the  premises  in  question  for  the  residue  of  a  term  of  nine  hundred  and 
ninety-nine  years  then  unexpired,  by  his  will  bearing  date  the  20th  of  May  1720, 
devised  the  said  premises  to  trustees,  from  and  immediately  after  his  decease,  for  and 
during  all  the  rest,  residue,  and  remainder  to  come  and  unexpired  of  the  said  term, 
in  trust  for  his  wife  Elizabeth  Honeychurch  for  her  life,  and  after  her  decease,  then 
in  trust  for  his  daughter  Mary  Rawles,  the  wife  of  William  Rawles,  for  her  life,  and 
after  her  decease,  then  in  trust  for  his  grandson  William  Rawles,  son  of  the  said 
William  and  Mary  [536]  Rawles,  and  the  issue  of  his  body  lawfully  begotten,  and 
after  his  decease  without  issue,  then  in  trust  for  the  2d,  3d,  4th,  5th,  and  all  and 
every  other  son  and  sons  by  the  said  William  Rawles  on  the  body  of  the  said  Mary 
Rawles  lawfully  to  be  begotten,  severally,  successively  and  in  remainder  one  after 
another,  as  they  should  be  in  seniority  of  age  and  priority  of  birth,  &c.  and  for  want 
of  such  issue,  then  in  trust  in  like  manner  for  all  and  every  the  daughter  and  daughters 
bj'  the  said  William  Rawles  on  the  body  of  the  said  Mary  Rawles  lawfully  to  be 
begotten  and  their  issue,  &c.  with  remainder  over. 

Afterwards  the  said  John  Honeychurch  on  the  11th  of  August  1724,  by  indenture 

(b)  1  Stra.  402,  Gynn  v.  Kirhy.     Barnes,  126,  Shindler  v.  Boberts. 
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of  that  date,  made  between  the  said  John  Honeychurch  of  the  one  part,  and  Mary 
Eawles  widow  and  daughter  of  the  said  John  Honeychurch  of  the  other  part,  granted 
and  assigned  unto  the  said  Mary  Rawles  immediately  after  the  death  of  the  said  John 
Honeychurch  and  Elizabeth  Honeychurch,  his  then  wife,  and  not  before,  all  the  before- 
mentioned  premises,  To  hold  the  same  unto  the  said  Mary  Rawles,  during  her  natural 
life,  with  remainder  to  her  son  William  Rawles  and  his  issue  lawfully  begotten,  and  in 
default  of  issue  in  the  said  William  Rawles,  then  to  Elizabeth  Rawles  now  Elizabeth 
Polgrean  (the  Defendant)  daughter  of  the  said  Mary  Rawles  during  her  natural  life, 
with  I'emainder  over.  John  Honeychurch  afterwards  died,  whereupon  the  said  Mary 
Rawles  his  daughter  possessed  herself  of  the  premises  in  ijuestion,  and  on  the  S^tth 
day  of  April  1749,  the  said  Mary  Rawles  having  then  survived  her  mother  Elizabeth 
Honeychurch,  by  indenture  of  that  date  assigned  and  set  over  to  her  son  William 
Rawles,  his  executors  and  administrators  the  said  premises  during  the  remainder 
of  the  said  term.  Afterwards,  on  the  29th  April  1749,  by  indenture  of  that  date, 
made  between  the  said  William  Rawles  of  the  first  part,  Margery  Cole  widow  of  the 
second  part,  and  John  Highnian  of  the  third  part,  reciting  that  a  marriage  had  been 
agreed  upon  between  the  said  William  Rawles  and  Margery  Cole,  the  said  William 
Rawles  for  and  in  consideration  of  natural  love  and  ati'ection,  did  give,  grant,  assign, 
and  make  over  "  unto  the  said  Margery  Cole  and  her  heirs  immediately  after  the 
death  of  him  the  said  William  Rawles,  all  the  premises  therein  before  mentioned,  to 
hold  the  same  unto  the  said  Margery  Cole  and  her  heirs  to  and  for  her  and  their  own 
proper  use  for  ever."  The  marriage  between  William  Rawles  and  Margery  Cole  took 
eflfect,  William  Rawles  survived  his  wife,  and  afterwards  died,  without  issue  living 
at  the  time  of  his  death,  intestate,  and  administration  of  [537]  his  rights  and  credits 
was  in  due  form  of  law  granted  to  the  Defendant  Elizabeth  Polgrean.  Mary  Roberts 
the  lessor  of  the  Plaintiff  the  wife  of  Matthew  Roberts,  the  other  lessor  of  the  Plaintiff 
was  the  daughter  of  Margery  Cole  (afterwards  Margery  Rawles,)  by  a  former  husband, 
and  administration  of  all  her  goods,  rights,  and  credits,  was  granted  to  the  said  Mary 
Roberts. 

Rooke,  Serjt.,  for  the  lessors  of  the  Plaintiff.  This  question  arises  between  the 
sister  of  William  Rawles,  who  was  possessed  of  the  term,  and  the  daughter  of  his 
wife  by  a  former  husband.  What  the  general  eijuity  of  the  case  is,  cannot  be  doubted. 
William  Rawles  being  about  to  marry  a  widow,  and  to  possess  himself  of  all  her 
personal  propeity,  agrees,  previous  to  the  marriage,  to  settle  the  term  on  her  and 
her  family,  as  a  provision  for  them  after  his  decease.  It  was  clearly  his  intention 
that  her  family  should  be  benefited  in  preference  to  his  own  ;  which  was  a  fair  and 
reasonable  intention,  he  having  by  the  marriage  become  possessed  of  all  his  wife's 
personal  property.  The  intention  then  of  the  parties  is  in  favour  of  the  lessors  of 
the  Plaintiff.  It  is  also  clear  that  William  Rawles  had  a  right  to  make  the  settlement. 
A  term  for  years  given  generally,  is  given  absolutely.  Here  the  term  was  given  to 
William  Rawles  and  his  issue  ;  this  was  an  absolute  disposition  of  the  whole.  Having 
therefore  exerted  this  right,  and  given  the  term  to  his  wife  after  his  death,  her  interest 
in  contemplation  of  law  was  a  mere  possibility.  A  legal  possibility  has  no  existence 
till  a  certain  event  takes  place.  It  differs  from  a  contingency,  inasmuch  as  in  the 
latter  an  interest  exists,  though  it  depends  upon  some  future  circumstance  whether 
that  interest  shall  take  effect  in  possession.  This  agrees  with  the  logical  distinction 
between  a  possibility  and  a  contingency  :  a  possibility  being  defined  to  be  that  which 
has  no  actual  existence  till  a  future  event  shall  happen  ;  a  contingency,  that  which 
has  a  present  existence,  but  which  may  or  may  not  happen  to  take  effect.  Terms  for 
years,  however  long,  were  in  their  origin  of  so  precarious  a  nature  as  to  the  continuance 
of  the  tenure,  that  in  contemplation  of  law  if  they  are  granted  over  by  deed  after  an 
estate  for  life  in  them,  such  an  expectant  interest  is  not  a  vested  right,  but  a  mere 
possibility.  4  Co.  66  b.  Fuhvood's  case,  8  Co.  95  a.  Matl.  Mannimj's  case,  1  Cas.  in 
Cane.  131,  JFood  v.  Saunders,  Sir  William  Jones,  416,  Benj  v.  Burlace.  The  question 
then  is  what  right  the  husband  has  over  a  mere  posfribilily  settled  on  the  wife?  It  is 
clearly  to  be  distinguished  from  [538]  a  vested  interest.  If  a  chattel  real  is  vested  in 
the  husband  in  right  of  his  wife,  he  may  dispose  of  it  during  the  coverture ;  he  shall 
have  it  if  he  survive  her  without  taking  out  administration,  because  it  has  once  vested 
in  him.  Plowd.  192.  Co.  Litt.  46  b.  1  Rol.  Abr.  345,  H.  pi.  8.  So  if  the  husband 
die  before  the  wife,  she  shall  not  again  be  possessed  of  what  she  has  once  disposed  of ; 
as  if  he  has  leased  the  whole  chattel  interest,  the  rent  shall  go  to  his  executors,  and 
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not  to  the  wife.  He  may  forfeit  it.  1  Roll.  Abr.  344,  G.  pi.  2.  It  may  be  extended 
for  his  debt,  ibid.  pi.  3.  So  outlawry  and  attainder  are  gifts  in  law.  Co.  Litt.  351  a. 
But  if  he  grant  only  a  part  of  the  term,  and  die,  the  wife  shall  have  the  residue,  because 
the  husband,  who  had  it  in  her  right,  did  not  dispose  of  it.  Co.  Litt.  46  b.  1  Roll. 
Abr.  345,  G.  pi.  10.  Perk.  834.  If  she  survive,  and  the  husband  has  not  disposed  of  it, 
she  shall  have  it  again.  He  cannot  charge  it,  Co.  Litt.  351  a.  nor  can  he  devise  it,  ibid. 
It  is  clear  therefore  that  the  husband  shall  have  a  chattel  real  if  he  is  once  possessed 
in  right  of  his  wife ;  and  his  executors  shall  have  the  rent  if  he  once  disposes  of  it. 
But  it  is  equally  clear  that  if  it  never  vests  in  him  (which  a  possibility  has  been  shewn 
not  to  do)  he  acquires  no  power  over  it,  nor  can  he  dispose  of  it.  He  cannot  assign 
it,  Lampet's  case,  10  Co.  51  a.  nor  release  it,  Salk.  326,  Gage  v.  Acton,  in  which  case 
the  words  of  Lord  Holt  are  exceedingly  strong.  "Where  the  wife  hath  any  right  or 
duty  which  by  possibility  may  happen  or  accrue  during  the  coverture,  the  husband 
may  by  release  discharge  it,  but  where  the  wife  hath  a  right  or  duty,  which  by  no 
possibility  can  accrue  to  her  during  the  coverture,  the  husband  cannot  release  it."  If 
he  does  not  dispose  of  it,  it  goes  to  the  executor  of  the  wife  in  case  she  should  die 
first,  and  does  not  survive  to  the  husband  or  his  representatives.  The  words  of  Lord 
Coke  are  decisive  of  the  question.  "  If  a  lease  be  made  to  a  baron  and  feme  for  term 
of  their  lives,  the  remainder  to  the  executors  of  the  survivor  of  them,  the  husband 
grants  away  this  term,  and  dieth,  this  shall  not  bar  the  wife,  for  that  the  wife  had  but 
a  possibility,  and  no  interest."  Co.  Litt.  46  b.  and  "if  a  feme  sole  be  possessed  of 
a  chattel  real,  and  be  thereof  dispossessed,  and  then  taketh  husband,  and  the  wife 
dieth  and  the  husband  survive,  this  right  is  not  given  to  the  husband  by  the  inter- 
marriage, but  the  executors  or  administrators  of  the  wife  shall  have  it;  so  it  is  if  the 
wife  have  but  a  possibility.  Co.  Litt.  351  a."  A  trust  for  the  wife  does  not  vest 
in  the  husband  :  [539]  he  shall  not  have  it  as  husband  if  he  survive  the  wife.  1  Roll. 
Abr.  345,  pi.  13,  though  he  may  dispose  of  a  trust  in  equity.  1  Eq.  Cas.  Abr.  58. 
A  right  of  action  or  of  entry  in  right  of  the  wife,  not  exercised  by  the  husband  in  her 
life-time,  does  not  survive  to  him.  A  possibility  cannot  vest  in  the  husband  or  in  any 
other  person,  till  the  event  takes  place  on  which  it  depends ;  he  has  therefore  no 
power  over  it,  prior  to  that  event.  Co.  Lit.  351  a.  If  then  the  husband  has  no  power 
over  it,  if  it  does  not  vest  in  him,  he  cannot  have  it  in  his  marital  character  if  he 
survive,  but  ought  to  take  out  administration.  In  the  present  case,  as  the  husband  did 
not  take  out  administration,  the  interest  in  the  term  could  not  go  to  his  representatives, 
but  is  vested  in  the  administratrix  of  the  wife,  the  lessor  of  the  Plaintiff.  But  it  may 
be  objected  that  the  administratrix  is  a  mere  trustee,  and  therefore  ought  not  to  bring 
the  ejectment.  But  an  administrator  has  a  legal  interest  while  the  administration 
remains  unimpeached,  and  in  a  case  like  the  present  (of  a  married  woman  who  dies 
before  her  husband,  but  to  whom  he  does  not  take  out  administration,)  is  liable  to  her 
debts  contracted  before  the  coverture,  from  which  the  husband  is  discharged  unless 
they  were  sued  for  during  the  life-time  of  the  wife.  1  Roll.  Abr.  351,  G.  pi.  2.  The 
Court  will  not  presume  that  there  are  no  debts,  nor  create  a  trust  by  implication  against 
the  intent  of  the  parties.  That  intent  obviously  was  that  the  family  of  Margery  Cole 
should  be  benefited  rather  than  that  of  William  Rawles.  And  it  would  be  dangerous 
to  say,  that  an  administrator  could  not  maintain  an  ejectment  against  the  next  of  kin 
without  giving  an  account  of  debts  and  assets.  In  the  case  of  a  clear  trust,  it  is  not 
settled  that  a  trustee  may  not  support  an  ejectment  (a).  But  in  case  of  a  mere 
constructive  trust  (which  this  is)  depending  on  equitable  circumstances,  courts  of  law 
will  leave  the  law  to  take  its  course,  and  the  parties  to  apply  to  equity,  if  necessary, 
on  the  special  circumstances  of  their  case. 

Lawrence,  Serjt.,  for  the  Defendant.  There  are  two  points  in  this  case,  either  of 
which  is  sufficient  to  entitle  the  Defendant :  the  first,  that  she  may  take  in  her  own 
right  under  the  former  deed,  the  limitation  to  her  not  being  too  remote  ;  the  second, 
that  she  may  take  as  administratrix  of  her  brother  William  Rawles.  With  respect  to 
the  first  point,  the  limitation  is  "  to  William  Rawles  and  his  issue  lawfully  begotten, 
and  in  default  of  issue  in  the  said  William  Rawles,  then  to  Elizabeth  Rawles  [540] 
(the  now  Defendant)  during  her  natural  life."  Now  the  limitation  of  a  term  is  governed 
by  the  same  rules  as  an  executory  devise.     If  it  be  on  a  general  indefinite  failure  of 

(a)  See  Doe  v.  Pott,  2  Dougl.  721,  8vo  and  the  cases  there  cited  in  a  note.  [Vide 
ante,  p.  46  L] 
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issue,  it  is  clearly  bad ;  but  if  the  failure  of  issue  be  confined  to  the  compass  of  one 
cr  more  lives  in  being,  it  is  good.  Here  the  term  is  given,  on  failure  of  issue  in 
William  Kawles,  to  Elizabeth  Kawles  during  her  natural  life  ;  the  failure  therefore  of 
issue  is  restrained  to  the  period  of  her  life.  That  such  a  limitation  is  valid,  appears 
from  The  Duke  of  Norfolk's  Case,  3  Cas.  Chan.  1  P.  Wms.  432.  Target  v.  Gaunt.  lb.  534. 
Hughes  v.  Sai/er.  lb.  564.  Pinhury  v.  Elkin.  Prec.  Chanc.  528.  Nichols  v.  Skinner, 
Salk.  225.  iMmb  v.  Archer.  As  therefore  William  Rawles  died  without  issue  in  the 
life-time  of  Elizabeth  Rawles  (now  Polgreaii  the  Defendant)  she  was  entitled  to  the 
term  in  her  own  right.  But,  secondly,  she  is  entitled  as  administratrix  of  her  brother. 
It  is  argued,  that  this  interest  was  but  a  possibility,  which  did  not  vest  in  the  husband, 
and  of  which  he  could  not  dispose.  But  in  truth  it  was  not  a  possibility,  unless  it  can 
be  supposed  that  he  would  survive  a  period  of  999  years.  That  such  sort  of  remainders 
are  considered  as  vested,  appears  from  Hutt.  118,  Napper  v.  Saunders,  and  Pollexf.  24, 
JFcale  V.  Loioer,  in  which  last  Lord  Hale  held  that  "  if  a  feoirment  be  made  to  the 
use  of  A.  for  99  years,  if  he  shall  so  long  live,  and  after  his  death  to  the  use  of  B.  in 
fee,  this  shall  not  be  contingent,  but  it  shall  be  presumed  that  his  life  will  not  exceed 
99  years;  but  otherwise  it  would  have  been  if  it  had  been  made  but  for  21  years;" 
this  affords  an  answer  to  Lampel's  Case,  10  Co.  51  a.  where  it  is  stated,  that  "a  man 
made  a  lease  to  husband  and  wife  for  21  years,  the  remainder  to  the  survivor  of  them 
for  21  years,  and  the  husband  granted  over  this  term ;  and  it  was  held  by  Wray,  Chief 
Justice,  and  totam  curiam,  that  the  grant  was  void  for  the  uncertainty  of  the  person; 
for  although  all  chattels  real  which  belong  to  the  wife  the  husband  may  dispose  of, 
yet  in  this  case  neither  the  husband  nor  wife  has  any  thing  till  the  survivor."  In 
whatever  light  this  subject  was  considered  in  the  older  cases,  the  law  of  executory 
interests  is  now  more  clearly  settled,  it  being  holden  that  they  are  assignable,  trans- 
missible and  descendible  (o)'.  The  Court  were  of  opinion  that  the  deed  in  (juestion, 
though  inaccurately  drawn,  must  be  construed  to  be  a  present  gift  to  the  wife  in  case 
she  survived  her  husband,  to  take  effect  in  possession  on  that  event.  The  right  to  the 
term  therefore  was  in  the  husband,  and  passed  to  his  representative. 
Judgment  for  the  Defendant. 

[541]    Meyer  against  Ring.     Monday,  Feb.  7th,  1791. 

Where  a  fi.  fa.  is  sued  out  into  a  diflTerent  county  from  that  in  which  the  venue  is  laid, 
and  the  party  suing  it  afterwards  takes  out  a  fi.  fa.  into  the  proper  county,  and  gets 
a  return  of  nulla  bona,  in  order  to  warrant  the  fi.  fa.  which  first  issued,  the  Court  will 
permit  the  first  writ  to  be  amended  by  insertihg  the  return  of  nulla  bona  and  the 
testatum  clause,  though  the  second  writ  be  returnable  several  days  before  the  judg- 
ment was  signed ;  because  judgments  relate  to  the  first  day  of  the  term  (a)^. 

The  venue  was  laid  in  London,  and  the  plaintiff  gained  a  verdict  at  Guildhall  at  the 
Sittings  in  this  Term.  On  the  first  of  February  costs  were  taxed  on  the  postea,  and 
the  next  day  a  fi.  fa.  taken  out  into  Middlesex,  instead  of  London,  as  it  ought  to  have 
been.  In  consequence  of  this,  a  rule  was  granted  on  the  4th  of  Felaruary,  to  shew 
cause  why  the  execution  should  not  be  set  aside,  and  the  goods  levied  in  Middlesex 
restored  to  the  defendant.  On  notice  of  this  motion,  the  Plaintiff's  attorney  on  the 
same  day  sued  out  a  fi.  fa.  into  London,  got  a  return  of  nulla  bona  entered  on  the  roll, 
and  on  the  5th  of  February  obtained  a  rule  for  the  Defendant  to  shew  cause  why  the 
fi.  fa.  which  had  first  issued  into  Middlesex  should  not  be  amended,  by  inserting  it  in 
the  return  of  nulla  bona  and  the  testatum  clause  (b). 

Cockell,  Serjt.,  now  shewed  for  cause  against  the  amendment,  that  the  fi.  fa.  which 
the  Plaintiff'  had  sued  out  into  London  in  order  to  do  away  the  irregularity,  was 
returnable  in  fifteen  days  of  St.  Hilary,  January  27,  which  was  five  days  before  that 
on  which  judgment  was  signed,  viz.  February  1. 

But  the  Court  said,  that  as  judgments  relate  to  the  first  day  of  the  term  (except 

(a)'  Vide  ante,  30,  Boe  v.  Jones,  affirmed  by  the  Court  of  B.  R.  in  error,  3  Term 
Rep.  B.  R.  88. 

(«)-  [Accord.  Covyperthwaite  v.  Owen,  3  T.  R.  657.  Shaw  v.  Maxwell,  6  T.  R.  450. 
Tidd's  Pr.  1037,  8tb  edit.] 

{b)  Vide  Impey,  New  Instr.  Cler.  C.  B.  3d  edit.  453. 
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in  the   case  of  bona  fide  purchasers  for  a  valuable  consideration  (stat.   29  Car.  2, 
c.  3,  s.  15),)  it  was  proper  to  make  the 
Rule  absolute  for  the  amendment. 

Longman  and  Another  against  Fenn.     Wednesday,  Feb.  9th,  1791. 

Where  there  is  judgment  by  default  on  a  promissory  note,  the  Court  will  refer  it  to 
the  prothonotary  to  ascertain  the  damages  and  costs  without  a  writ  of  enquiry. 

Assumpsit  on  a  promissory  note.  Plea,  a  former  judgment  recovered  in  B.  E. 
Replication,  nul  tiel  record,  and  issue  thereon.  .Judgmeut  by  default  against  the 
defendant,  in  not  producing  the  record. 

On  the  motion  of  Marshall,  Serjt.,  a  rule  was  granted  to  shew  cause,  why  it  should 
not  be  referred  to  one  of  the  prothonotaries  [542]  to  ascertain  the  principal,  interest  and 
costs  due  to  the  Plaintiff,  without  a  writ  of  enquiry. 

Rooke,  Serjt.,  shewed  cause,  arguing  that  though  the  Court  had  in  some  cases  a 
right  to  make  the  reference  required,  yet  that  right  ought  to  be  confined  to  actions  of 
debt  where  a  specific  sum  was  demanded  :  that  it  was  the  peculiar  province  of  a  jury 
to  determine  the  quantum  of  damages  arising  from  a  breach  of  contract,  and  the  fact 
whether  any,  and  how  much,  interest  were  due :  that  the  revenue  would  be  greatly 
injured  if  the  motion  were  allowed,  inasmuch  as  it  tended  materially  to  the  diminution 
of  the  stamp  acts :  that  if  this  practice  had  prevailed,  or  if  the  legislature  had  supposed 
it  would  prevail,  when  those  acts  were  passed,  provisions  would  have  been  made  to 
meet  it ;  but  that  it  was  never  conceived  that  the  taxation  of  costs,  in  actions  on 
simple  contracts,  would  supersede  the  necessity  of  a  writ  of  enquiry. 

But  the  Court  said,  that  as  the  practice  was  clear  in  actions  of  debt  (a)^,  there  seemed 
to  be  no  good  reason  why  it  should  not  also  prevail  in  those  actions  of  assumpsit  where 
the  demand  was  precisely  ascertained.  In  3  Wils.  62,  on  a  judgment  by  default  in 
trespass,  Wilmot,  C.J.,  had  gone  so  far  as  to  hold,  that  the  Court  might,  if  they  pleased, 
themselves  assess  damages  (h).  In  the  present  case,  if  there  were  any  fact  which  it  was 
necessary  for  a  jury  to  determine,  it  ought  to  have  been  stated  by  aflBdavit.  But  as 
no  such  fact  appeared,  as  the  sum  was  defined  on  the  face  of  the  note,  and  as  the  interest 
was  capable  of  exact  computation  by  the  prothonotary,  it  was  highly  reasonable  to  save 
the  parties  the  expense  of  a  writ  of  enquiry. 

Heath,  J.,  mentioned  3  Leon.  213,  where  the  Plaintiff  in  replevin  was  nonsuited, 
it  was  holden  that  the  Court  might  assess  damages  without  a  writ  of  enquiry,  "  because 
they  are  not  in  respect  of  any  local  matter,  but  accrued  to  the  avowant  for  the  delay 
in  the  non-payment  of  the  rent :  contrary,  where  judgment  is  given  for  the  Plaintiff, 
there  the  Court  shall  not  assess  damages,  for  he  ought  to  recover  for  the  taking  of  his 
cattle,  of  which  the  Judges  cannot  take  notice,  and  the  damages  may  [543]  be  greater  or 
less,  according  to  the  value  of  the  cattle,  and  the  circumstances  of  taking  and  delaving 
them." 

Rule  absolute  (a)'-. 

(aY  2  Saund.  136,  Holdipp  v.  Olway. 

(5)  On  which  point  see"  Year  Books,  14  Hen.  4,  9.  3  Hen.  6,  29.  IS  Hen.  6,  10. 
1  Roll.  Abr.  573.  Yelv.  152.  Goodivin  v.  fFelshe,  1  Brownl.  214,  S.  C.  and  2  Wils.  373, 
Hewii  and  Others  v.  Mantell. 

(a)'-  In  Mallory  v.  Jennings,  Fitzgib.  162,  there  was  judgmeut  by  default  in  assumpsit 
in  C.  B.,  and  error  being  brought,  it  was  insisted  upon,  that  there  was  no  writ  of 
inquiry,  and  therefore  that  damages  were  assessed  by  persons  whom  the  sheriff  had  no 
j-.uthority  to  convene.  But  the  Court  of  B.  R.  held  that  the  omission  of  the  writ  of 
inquiry  was  cured  by  the  statute  for  the  amendment  of  the  law.  4  Ann.  c.  16,  s.  2. 
In  Thelusson  v.  Fletcher,  Dougl.  315,  in  an  action  on  a  policy  of  insurance  on  a  foreign 
ship,  where  there  was  a  stipulation  that  the  policy  should  be  sufficient  proof  of  interest 
in  case  of  a  loss,  and  judgment  by  default,  it  was  holden  that  on  the  writ  of  inquiry, 
the  Defendant's  subscription  was  the  only  thing  necessary  to  be  proved.  There 
Buller  J.,  observed  that  "  writs  of  inquiry  were  often  sued  out  where  they  were  not 
necessary,  as,  for  instance,  in  actions  of  covenant  for  the  non-payment  of  a  sum  certain. 
It  does  not  follow,  because  a  writ  of  inquiry  has  been  awarded,  that  the  amount  of 
the  demand  is  uncertain.    In  actions  upon  a  bill  of  exchange  or  promissory  note,  nothing 
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The  King  on  the  Prosecution  of  Bond,  Esquire,  against  Baker  and  Newman, 
Esquires  late  Sheriflf  of  Middlesex.     Friday,  Feb.  11th,  1791. 

A  fi.  fa.  issued  to  the  sheriflf  at  the  suit  of  A.  against  B.,  on  the  next  day  another  fi.  fa. 
issued  at  the  suit  of  C.  against  B.,  a  levy  was  made  under  the  first  writ,  but  notice 
was  given  to  the  sheriflf  by  C.  not  to  pay  over  the  money  to  A.  on  the  ground  that 
the  judgment  obtained  by  him  was  fraudulent.  The  sherifl'  notwithstanding  paid 
the  money  over  to  A.,  and  the  officer  filed  the  second  writ  with  a  return  of  nulla 
bona  in  the  King'.s  Bench  treasury,  instead  of  the  office  of  the  custos  brevium  of 
this  court.  On  this,  an  attachment  issued  against  the  sheriflf  for  not  returning  that 
writ,  to  which  attachment  (after  moving  the  court  to  discharge  it,  on  the  ground  that 
the  writ  in  question  was  filed  in  the  wrong  place  by  mere  mistake  of  the  officer,  and 
that  the  mistake  was  corrected  immediately  on  notice  of  the  attachment,  by  filing  it 
in  the  proper  otHce,  but  with  which  motion  the  Court  refused  to  comply  chiefly  on 
account  of  strong  circumstances  of  fraud  respecting  the  execution  of  A.)  the  sheriff 
put  in  bail,  and  was  afterwards  examined  on  interrogatories.  The  prothonotary,  to 
whom  the  examination  was  referred,  having  reported  that  neither  the  contempt  of 
the  Court,  nor  the  imputation  of  fraud  appeared  to  him  to  be  done  away,  the  Court 
ordered  the  sheriflf  immediately  to  pay  the  whole  debt  and  costs  due  to  C.  together 
with  the  costs  of  all  the  applications. 

The  proceedings  in  this  case  were  as  follow :— On  the  14th  of  May,  1790,  a  fieri 
facias  was  delivered  to  the  sheriflf  of  Middlesex,  on  a  judgment  confessed  on  a  warrant 
of  attorney  by  one  Purcell  to  one  Anne  Dempsey  for  2001.  and  upwards,  by  virtue  of 
which  the  whole  of  Purcell's  eflects  were  taken  in  execution.  On  the  1.5th  of  the  same 
month  another  fi.  fa.  was  delivered  to  the  sheiiflf,  on  [544]  a  judgment  confessed  on  a 
warrant  of  attorney  by  the  same  Purcell  to  Bond  the  prosecutor,  for  1411.  8s.  and 
upwards  ;  which  last  warrant  was  given  for  a  bona  fide  debt  by  Purcell  to  Bond,  and 
long  before  that  which  Purcell  gave  to  Anne  Dempsey,  though  judgment  on  the  latter 
was  first  entered  up.  On  the  27th  of  May  notice  was  given  by  Bond  to  the  sheriflf 
not  to  pay  over  the  money  which  might  be  levied  under  the  first  execution,  stating 
that  the  judgment  obtained  by  Dempsey  was  voluntary,  confessed  without  any 
consideration,  and  merely  for  the  purpose  of  preventing  the  eflfect  of  the  judgment 
confessed  to  Bond.  Notwithstanding  this  notice,  the  sheriflf's  officer  paid  over  the 
money  to  Dempsey,  and  the  sheriflf  being  ruled  to  return  the  second  fi.  fa.  the  officer 
filed  it  with  a  return  of  nulla  bona  in  the  King's  Bench  Treasury,  instead  of  the  office 
of  the  custos  brevium  of  this  court.  In  consequence  of  this,  an  attachment  of  contempt 
issued  against  the  sheiiflf.  Immediately  on  notice  of  the  attachment,  the  officer  filed 
the  writ  and  return  in  the  office  of  the  custos  brevium,  and  oflfered  to  pay  the  costs  of 
the  attachment,  which  the  Plaintiff's  attorney  refused  to  accept.  Late  in  Trinity  Term 
a  rule  was  obtained  on  the  part  of  the  sheriff  to  shew  cause  why  the  attachment  should 
not  be  set  aside  on  payment  of  costs,  upon  an  affidavit  stating  that  the  writ  and  return 
were  filed  in  the  wrong  office  by  mere  mistake.  On  shewing  cause,  the  last  day  of 
Trinity  Term,  strong  circumstances  of  fraud  were  disclosed  relating  to  the  first 
execution  at  the  suit  of  Dempsey,  upon  which  the  rule  was' discharged  with  costs.  In 
the  ensuing  vacation  the  sheriflf  obtained  Lord  Loughborough's  order  to  stay  the 
execution  of  the  attachment  until  the  second  day  of  Michaelmas  Term,  the  object  of 
which  was  to  give  the  sherifl'  an  opportunity  of  answering  the  allegations  of  fraud.  On 
the  first  day  of  Michaelmas  Term  a  motion  was  again  made  to  set  aside  the  attachment, 
on  affidavits  of  the  sheriflf's  officer  denying  any  knowledge  of  fraud,  and  stating,  as 


but  the  instrument  is  to  be  proved  before  the  jury,  the  sum  being  thereby  ascertained. 
Though  even  in  cases  where  there  is  no  necessity  for  a  writ  of  inquiry,  that  proceeding 
is  of  use,  when  the  Plaintiflf  goes  for  interest,  which  the  jury  assesses  in  the  nature  of 
damages."  By  a  subsequent  determination,  Gfeen  v.  Hearne,  .3  Term  Rep.  B.  R.  301, 
it  is  laid  down,  that  on  judgment  by  default  against  the  acceptor  of  a  bill  of  exchange, 
on  executing  a  writ  of  inquiry,  the  bill  need  not  be  proved,  and  that  the  only  reason 
for  producing  it  is  to  see  whether  any  part  of  it  has  been  paid  ;  which  agrees  with 
2  Stra.  1145,  Bevis  v.  Lindsell.  See  also  Rashleigh  v.  Salmon,  ante,  252,  and  Andrews 
V.  Blake,  ante,  529.     [See  also  ante,  252,  n.  (1).] 
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before,  that  the  writ  and  return  were  filed  in  the  wrong  office  by  mere  mistake ;  but 
to  this  motion  the  Court  again  refused  to  consent,  the  affidavits  of  the  officer  not  being 
satisfactory.  Upon  this  the  sheritf  obtained  a  rule  that  the  attachment  should  remain 
in  the  office  one  week  longer  unexecuted,  and  on  the  10th  of  January  put  in  bail  to  the 
attachment,  who  on  the  13th,  on  the  usual  affidavit  of  the  service  of  notice,  justified 
themselves  in  court. 

In  the  following  vacation,  interrogatories  were  exhibited  to  the  sheriff,  which, 
together  with  the  answers,  were  referred  to  [545]  the  prothonotary,  in  order  for  him 
to  make  his  report.  Accordingly,  in  this  term,  on  the  10th  of  February,  Mr. 
Prothonotary  Mainwaring,  reported  to  the  Court  that  the  High  Sheriff  had  in  their 
answers  (as  of  course)  denied  all  knowledge  of  the  circumstances  stated  in  the  inter- 
rogatories, and  upon  due  examination  nothing  appeared  to  him  to  lessen  the  imputa- 
tion of  fraud  upon  the  execution  sued  out  by  Dempsey,  or  to  clear  the  contempt  of 
which  the  officer  had  been  guilty  in  not  making  a  proper  return  of  the  writ. 

Adair,  Serjt.,  then  moved,  that  the  sheriff  who  were  both  in  court,  should  be 
committed  to  the  Fleet  Prison,  till  the  debt  and  costs  recovered  on  the  second 
judgment  by  the  Plaintiff  Bond,  together  with  the  costs  of  all  the  applications,  should 
be  paid  by  them.  In  answer  to  this.  Bond,  Serjt.,  contended,  that  the  Court  had  no 
power  to  imprison  the  sheriff  in  such  a  case  as  this  ;  that  the  regular  method  of  pro- 
ceeding was  to  amerce  them  for  the  contempt,  that  the  amercement  should  be  estreated 
into  the  Exchequer,  and  then  the  Plaintiff  ought  to  apply  to  the  crown  for  satisfaction 
of  his  debt  out  of  the  amercement ;  to  establish  which  propositions  he  cited  Laycock's 
case,  Latch,  187,  Dalton,  Office  of  Sheriff,  176,  and  JFoodgaie  v.  Knatchbull,  2  Term 
Rep.  B.  E.  148(a)  and  to  shew  that  the  Court  ought  not  to  impose  a  fine  on  the 
sheriff,  to  the  whole  amount  of  the  debt,  but  ascertain  by  the  intervention  of  a  jury  what 
were  the  actual  damages  sustained,  he  mentioned  the  opinion  of  Buller,  J.,  thrown  out 
in  Dougl.  464  (3d  Edit.  1790,  8vo),  Rex  v.  Adderley. 

The  Court  said,  that  if  the  practice,  now  the  subject  of  complaint,  were  to  prevail, 
there  would  be  numberless  opportunities  afforded  to  fraud  and  collusion,  and  persons 
who  had  recovered  a  just  debt  would  be,  in  great  measure,  in  the  power  of  sheriffs' 
officers.  It  would  be  absurd  to  drive  the  Plaintiff  to  the  circuitous  mode  of  applica- 
tion to  the  crown  for  relief,  after  an  estreat  into  the  Exchequer,  when  they  were 
themselves  fully  competent  to  afford  him  satisfaction.  However,  they  would  permit 
the  matter  to  stand  over  to  the  next  day,  in  order  to  see  if  any  thing  further  could 
be  alleged  to  do  away  the  suspicion  of  fraud  in  the  execution  at  the  suit  of  Dempsey. 
On  the  next  day,  February  10th,  no  attempt  was  made  to  prove  the  validity  of  the 
judgment  and  execution  obtained  by  Dempsey,  but  Bond,  Serjt.,  proposed  that  the 
Plaintiff  should  bring  an  action  for  a  false  return,  the  sheriff  pay  all  the  costs  of  the 
applications,  [546]  and  in  the  mean  time  the  attachment  stand  as  a  security.  But 
the  Court  refused  to  consent  to  this,  and  ordered  that  the  sheriff  should  immediately, 
without  further  delay,  pay  the  whole  debt  and  costs  due  to  the  Plaintiff  Bond, 
together  with  the  costs  of  all  the  applications  (c),  there  was  no  hardship,  it  was  said, 
on  the  sheriff  themselves  in  this,  as  they  were  indemnified.  With  respect  to  the 
question  of  imprisonment,  the  Court  said  in  general,  there  could  be  no  doubt  of  their 
power  to  commit  for  a  contempt. 

Upon  hearing  this,  the  sheriff  thought  proper  to  comply  with  the  terms  prescribed, 
and  accordingly  soon  after  paid  the  whole  debt  and  costs,  and  the  costs  of  all  the 
applications. 

(a)  See  also  Salk.  54,  Eyres  v.  Smith. 

(c)  The  rule  for  this  purpose  was  drawn  up  on  the  same  day  in  the  following 
words,  "Let  the  sheriff  pay  this  day  the  debt  and  all  the  Plaintiff's  costs  in  the  cause 
and  in  this  prosecution,  to  be  taxed  by  the  prothonotary,  or  in  default  thereof  a  fresh 
attachment  to  issue  against  the  late  sheriff,  and  their  recognizance  of  bail  to  be 
estreated." 

By  the  Court. 
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Balls,  qui  tam,  against  ArwoOD,  Clerk.     Friday,  Feb.  11th,  1791. 

In  an  action  of  debt  for  non-residence  on  21  Hen.  8,  c.  13,  an  affidavit  that  the  offence 
was  committed  in  the  county  where,  and  a  year  before,  the  action  is  brought,  is 
not  necessary,  the  stat.  21  Jac.  1,  c.  4,  s.  3,  not  being  applicable  to  such  action  (o)'. 

A  declaration  having  been  delivered  in  this  action  of  debt  on  the  statute  21  Hen.  8, 
c.  13  (s.  26),  for  non-residence,  Adair,  Serjt.,  obtained  a  rule  to  shew  cause  why  all  the 
proceedings  should  not  be  set  aside,  on  the  ground  that  upon  searching  in  the  office 
no  affidavit  appeared  to  be  filed  that  the  offence  was  committed  in  the  county  where, 
and  within  a  year  before  the  action  was  brought ;  which  he  contended  was  made 
necessary  in  actions  of  this  kind  by  stat.  21  Jac.  1,  c.  4,  s.  3. 

Le  Blanc,  Serjt.,  shewed  cause,  arguing  that  the  stat.  21  Jac.  1,  c.  4,  could  not 
possibly  be  applied  to  this  case,  because  by  21  Hen.  8,  c.  13,  s.  26,  the  penalty  for 
non-residence  was  to  be  recovered  in  the  King's,  i.e.  the  superior  courts.  The 
authority  of  Leigh,  qui  tain,  v.  Kent,  3  Terra  Rep.  B.  R.  362,  was  directly  in  point,  and 
decisive  of  the  question  ;  there  the  court  of  King's  Bench  over-ruled  a  former  case  of 
IFhite,  qui  tarn,  v.  Boot  (2  Term  Kep.  B.  R.  274),  and  held  that  no  such  affidavit  was 
necessary :  this  indeed  was  after  verdict,  but  the  court  of  B.  R.  laid  it  down  as  a 
general  proposition,  that  the  stat.  21  Jac.  1,  c.  4,  was  not  ap-[547]-plicab]e  to  those 
statutes  on  which  penal  actions  were  to  be  brought  in  the  superior  courts. 

The  Court  were  clearly  of  this  opinion,  and 

Discharged  the  rule. 

Rudder  against  Price,  one,  &c.     Saturday,  Feb.  12th,  1791. 

An  action  of  debt  will  not  lie  on  a  promissory  note  payable  by  instalments,  till 
the  last  day  of  payment  be  past(o)-. 

This  was  an  action  of  debt  on  a  promissory  note  payable  by  instalments,  brought 
in  a  former  term  by  the  payee  against  an  attorney  the  maker,  bj'  bill  of  privilege. 
The  first  count,  on  which  the  question  before  the  Court  arose,  after  stating  the  debt 
to  be  4521.  10s.  which  the  Defendant  owed  to  and  unjustly  detained  from  the  PlaintiflF, 
went  on  "For  that  whereas  the  said  Stephen  on  the  30th  day  of  March  in  the  year  of 
our  Lord  1790,  to  wit,  at  Westminster  in  the  county  aforesaid,  made  his  certain  note 
in  writing,  commonly  called  a  promissory  note,  his  own  proper  hand  atid  name  being 
thereto  subscribed,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there 
delivered  the  said  note  to  the  said  Richard,  by  which  said  note  the  said  Stephen 
promised  to  pay  to  the  said  Richard  by  the  name  of  Mr.  Richard  Rudder  or  order, 
fifty -two  pounds  ten  shillings  for  value  received  by  him  the  said  Stephen,  the  same  to 
be  paid  in  manner  following,  (that  is  to  say,)  twenty  pounds  on  the  first  day  of  July 
then  next,  twenty  pounds  on  the  first  day  of  October  then  next,  and  twelve  pounds 
ten  shillings  on  the  first  of  January  ne.vt,  by  reason  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  Stephen  became  liable  to  pay  to  the 
said  Richard  the  said  sum  of  money  in  the  said  note  specified,  according  to  the  tenor 
and  effect  of  the  said  note,  whereby  an  action  hath  accrued  to  the  said  Richard  to 
demand  and  have  of  and  from  the  said  Stephen  the  said  sum  of  money  in  the  said 
note  mentioned,  parcel  of  the  said  sum  of  four  hundred  and  fifty-two  pounds  ten 
shillings  above  demanded,  &c."  There  were  also  the  common  money  counts  for  the 
residue  of  the  sum  of  4521.  lOs.  above  demanded. 

Special  demurrer  to  the  first  count,  the  causes  of  which  were,  "That  in  and  by  the 
said  first  count  of  the  said  declaration  it  appears  that  the  said  sum  of  521.  lOs.  in  the 
said  notes  mentioned  is  not  yet  due  or  payable,  nor  can  the  same  be  sued  for  by  the  said 
Richard  Rudder  till  after  the  first  day  of  [548]  January  in  the  year  of  our  Lord  1791, 

(a)'  [See  Shipman  v.  Heiibest,  4  T.  R.  109.  1  Saund.  312  b.  («).  5th  Edit.  Tidd's 
Prac.  566.  8th  Edit.     AVilles,  635  (n).] 

(a)-  [Debt  lies  against  the  payee  of  a  promissory  note,  expressed  to  be  for  value 
received.  Bishop  v.  Young,  2  Bos.  &  Pul.  78.  So  against  the  acceptor  of  a  bill  of 
exchange  by  the  drawer,  the  bill  being  drawn  payable  to  his  own  order  for  value 
received  in  goods.     Priddy  v.  Henbrey,  1  B.  &  C.  674.] 
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and  also  for  that  no  cause  of  action  whatsoever  is  in  the  said  first  count  of  the  said 
declaration  stated  or  alleged  against  the  said  Stephen,"  &c.  To  the  other  counts  the 
Defendant  pleaded  nil  debet,  on  which  issue  was  joined. 

In  Michaelmas  Term,  in  support  of  the  demurrer,  Lawrence,  Serjt.,  contended  that 
the  law  was  clearly  settled,  that  an  action  of  debt  could  not  be  maintained  on  a  con- 
tract to  pay  money  by  instalments  on  different  days,  before  the  last  day  was  expired, 
whether  the  contract  were  simple  or  by  specialty.  For  which  he  cited  the  following 
authorities.  Fitz.  N.  B.  30i  (4to  Edition).  Co.  Litt.  47  b.  &  292  b.  4  Co.  94  b. 
Slacks  case.  Cro.  Eliz  807.  Cro.  Car.  241.  Owen,  42.  And  though  in  1  Wils.  80, 
Coates  V.  Hewitt,  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  money  by 
instalments  was  holden  to  lie  before  the  last  day,  yet  the  Court  in  that  case  said, 
"  there  was  a  difference  between  debt  on  such  a  deed  and  an  action  on  a  contract  for 
paying  several  sums  at  several  times." 

Marshall,  Serjt.,  contrk.  The  objection  made  to  this  declaration  may  be  divided 
into  three  parts :  1st.  That  no  action  will  lie  on  the  note  before  the  last  day  be  past. 
2d.  That  if  any  action  will  lie  before  that  day,  it  must  be  assumpsit  and  not  debt. 
3d.  Supposing  debt  will  lie,  the  Plaintiff  ought  to  have  declared  only  for  the  instal- 
ments actually  due.  With  respect  to  the  first  objection,  it  is  said  in  Co.  Litt.  292  b. 
"  If  a  man  be  bound  in  a  bond  or  contract  to  another,  to  pay  1001.  at  five  several 
days,  he  shall  not  have  an  action  before  the  last  day  be  past."  This  is  only  applicable 
to  deeds  under  seal,  and  those  single  bonds,  for  where  there  is  a  penalty,  the  condition 
is  broken  by  failure  of  payment  on  either  of  the  days,  and  debt  will  lie  before  the 
last  day  be  past.  Buller,  N.  P.  168.  "But"  (says  Lord  Coke)  "if  a  man  be  bound 
in  a  recognizance  to  pay  1001.  at  five  several  days,  presently  after  the  first  day  of 
payment  he  shall  have  execution  for  that  sum,  and  shall  not  tarry  till  the  last  day  be 
past,  for  it  is  in  the  nature  of  several  judgments."  "  So  it  is  of  a  covenant  or  promise  ; 
after  the  first  default,  an  action  of  covenant,  or  an  action  on  the  case,  doth  lie,  for 
they  are  several  in  their  nature."  In  Coates  v.  Hewitt,  the  obligee  sued  on  a  bond 
payable  by  instalments  before  the  last  day  was  past,  and  recovered  :  and  this  was 
long  since  the  stat.  4  &  5  Anne  (C.  16,  s.  13),  which  relieves  the  Defendant  [549] 
from  the  penalty  on  bringing  the  principal,  interest,  and  costs  into  court,  yet  the 
Defendant  was  obliged  to  pay  the  whole  debt.  In  Bechvith  v.  Nott,  Cro.  Jac.  504, 
Assumpsit  on  a  promise  to  pay  a  debt  by  instalments  was  holden  well  to  lie  before 
the  last  day,  and  for  the  whole  debt.  In  Ashfwd  v.  Hand,  Andr.  370,  Assumpsit  was 
brought  by  the  indorsee  for  a  note  of  hand  payable  by  instalments,  and  the  Plaintiff 
counted  only  for  such  sums  as  were  due  :  it  was  objected,  1st.  That  the  action  could 
not  be  maintained  till  all  the  days  were  past,  the  contract  being  for  an  entire  sum, 
though  to  be  paid  at  different  times  ;  2dly.  That  the  Plaintiff  ought  to  have  declared 
for  the  whole  sum.  But  the  Court  held  that  the  Plaintiff  might  bring  an  action  to 
recover  damages  for  every  default,  and  that  he  was  not  obliged  to  declare  for  the 
whole  sum. 

With  respect  to  the  second  objection,  that  if  any  action  will  lie,  it  must  be 
assumpsit  and  not  debt ;  it  is  indeed  laid  down  in  Cro.  Eliz.  807.  Taylor  v.  Foster, 
Cro.  Car.  431,  Milles  v.  Milks,  that  though  assumpsit  will  lie  before  the  last  day,  yet 
debt  will  not,  because  the  contract  is  entire,  yet  this  reason  (which  is  also  stated, 
Owen,  42,  Hunt's  case)  is  founded  on  the  supposition  that  in  debt  the  Plaintiff"  must 
recover  the  precise  sum  demanded,  and  no  more  or  less.  But  as  it  is  now  clearly 
settled  that  in  debt  the  Plaintiff  may  recover  the  sum  justly  due,  though  it  be  less 
than  the  sum  demanded,  the  reason  of  the  distinction  between  debt  and  assumpsit  has 
ceased.  As  to  the  third  objection,  that,  supposing  debt  will  lie,  the  Plaintiff'  ought 
only  to  have  declared  for  the  instalments  really  due ;  the  declaration  sets  forth  the 
note,  and  states  that  the  Defendant  became  liable  to  pay  him  the  sura  specified 
according  to  the  tenor  and  effect  of  the  said  note,  and  concludes  that  the  Defendant 
has  not  paid  the  sum  demanded  or  any  part  thereof.  It  appears  therefore  that  the 
Plaintiff  declares  for  no  more  than  he  is  by  law  intitled  to  recover  according  to  the 
tenor  and  effect  of  the  note.  If  he  be  intitled  to  the  whole,  it  is  demanded  ;  if  only 
to  the  instalments  due,  no  more  can  be  recovered.  But  supposing  the  declaration 
not  to  be  correctly  right,  and  that  it  ought  to  have  shewn  that  two  instalments  were 
due,  and  demanded  them  ;  yet  as  this  is  a  mere  defect  of  form,  it  cannot  be  taken 
advantage  of  but  upon  special  demurrer.  The  Defendant  ought  to  have  shewn  that 
the  Plaintiff  had  demanded  the  whole  debt,  whereas  he  had  only  a  right  to  demand 
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the  amount  of  the  two  iDstalments  due  at  the  commencement  of  [550]  the  action. 
Now  though  the  first  cause  of  demurrer  is  special,  yet  it  states  no  more  than  this 
"  that  the  sura  of  521.  10s.  is  not  yet  due  or  payable,  nor  can  be  sued  for  till  after 
the  1st  of  January  1791."  As  to  the  second  cause  of  demurrer,  it  amounts  to  a 
general  demurrer. 

Cur.  advis.  vult. 

On  this  day  the  opinion  of  the  Court  was  thus  delivered  by 

Lord  Loughborough.  I  take  it,  that  at  the  time  when  Slade's  aise  was  decided, 
an  action  of  debt  could  not  be  brought  on  a  debt  due  by  instalments,  till  all  the  days 
of  payment  were  past.  But  this  was  certainly  not  on  the  ground  that  the  Plaintiff 
could  not  recover  less  than  the  amount  of  the  sum  demanded  :  for  though  long  before 
that  time  the  demand  in  an  action  of  debt  must  have  been  for  a  thing  certain  in  its 
nature  (a),  yet  it  was  by  no  means  necessary  that  the  amount  should  be  set  out  so 
precisely  that  less  could  not  be  recovered.  In  ancient  times  it  was  the  common  action 
for  goods  sold  and  delivered,  and  for  work  and  labour  done,  in  which  cases,  though 
the  sum  to  be  recovered  is  to  be  ascertained  by  a  jury,  and  is  given  in  the  form  of 
damages,  still  the  demand  is  for  a  thing  of  a  certain  nature.  The  opinion  indeed, 
which  was  erroneously  entertained,  that  in  an  action  of  debt  on  a  simple  contract  the 
whole  sum  must  be  proved,  has  been  some  time  since  corrected.  The  idea  that  an 
action  of  debt  could  not  be  brought  till  all  the  days  of  payment  were  past,  was 
founded  on  a  good  ground  of  law,  that  for  one  contract  there  should  be  but  one  action  ; 
and  as  a  contract  to  pay  a  certain  sum  on  several  days  of  payment  was  considered  as 
one  contract,  it  followed  that  no  action  could  be  brought  till  all  the  days  of  payment 
were  elapsed.  The  construction  perhaps  has  been  too  literal,  for  between  a  contract 
to  pay  five  sums  of  201.  on  five  different  days,  and  a  contract  to  pay  1001.  by  five 
sums  of  201.  on  different  days,  the  distinction  is  merely  verbal,  and  consists  in  form  : 
the  substantial  meaning  is  the  same  in  each.  This  construction  however  has  long 
prevailed.  The  objection  indeed,  is  only  to  the  construction,  not  to  the  rule  of  law 
which  is  evidently  a  just  one  if  the  contract  be  really  entire,  as  to  do  a  series  of  acts 
under  a  certain  penalty.  The  history  of  the  action  of  assumpsit  given  by  Lord  Coke 
in  the  second  resolution  in  Slade's  case  is  incorrect:  the  cases  which  he  there  cites  shew 
[551]  that  the  manner  in  which  that  action  was  brought  prior  to  Slade's  Case,  was  by 
stating,  not  a  general  indebitatus  assumpsit,  for  it  was  not  brought  merely  on  a 
promise,  but  special  damage  for  a  non-feasance,  by  which  a  special  action  on  the  case 
arose  to  the  Plaintiff  (i).  Thus  in  the  case  of  Norwood  v.  Reed,  Plowd.  180,  particularly 
referred  to  in  Slade's  Case,  which  was  on  a  contract  to  deliver  corn  at  several  times, 
and  at  a  stated  price,  the  Plaintiff  declared  that  by  the  non-performance  of  that 
engagement  at  a  particular  time  he  had  sustained  this  special  damage,  namely,  that 
relying  on  the  engagement  of  the  Defendant  to  deliver  him  the  corn  he  had  contracted 
with  A.  and  B.  to  deliver  to  them  particular  quantities  out  of  the  quantity  of  corn 

(a)  In  Walker  v.  Witter,  Dougl.  6,  Lord  Mansfield  says  "  Debt  may  be  brought  for 
a  sum  capable  of  being  ascertained,  though  not  ascertained  at  the  time  of  the  action 
brought." 

(b)  Accordingly  in  the  case  20  Hen.  7,  9,  as  cited  by  Fitz-James,  Dyer,  22  b.  the 
action  was  brought  for  the  special  damage  on  account  of  the  non-performance  of  the 
contract  to  deliver  corn  to  the  Plaintiff,  by  which  he  was  obliged  to  buy  other  corn  at 
a  higher  price.  So  Tatam's  Case,  27  Hen.  8,  24  &  25,  was  on  a  collateral  undertaking 
to  pay  the  debt  of  another,  if  the  Plaintiff  in  the  original  action  would  discharge  him 
from  execution  ;  it  was  there  holden  that  debt  would  not  lie,  for  the  Defendant  had 
not  quid  pro  quo,  but  case  or  covenant,  if  there  had  been  a  specialty.  In  20  Hen.  7,  8, 
the  action  was  case  on  a  conversion  by  the  vendee  against  the  vendor  who  had  not 
delivered  a  quantity  of  malt,  and  three  justices  held  against  the  opinion  of  Frowicke, 
that  case  would  not,  lie,  but  that  it  should  have  been  debt.  The  case  21  Hen.  6,  55, 
was  trespass  on  the  case  for  not  delivering  two  pipes  of  wine  sold  by  the  Defendant 
to  the  Plaintiff;  there  a  discourse  was  holden  in  what  cases  trespass  on  the  case 
would  lie,  but  no  decision  took  place,  the  parties  having  compromised  their  suit. 
Thus  too,  12  Ed.  4,  13,  was  an  action  on  the  case  against  a  bailee  for  using  and 
spoiling  goods;  and  in  the  same  page  there  is  a  similar  action  for  so  negligently  keeping 
a  horse,  kept  for  a  certain  reward,  that  it  died.  So  likewise  13  Hen.  7,  26,  was  an  action 
on  the  case  for  stopping  a  watercourse. 
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which  he  was  to  receive,  and  was  greatly  injured  in  his  credit  by  not  being  able  to 
make  good  that  contract  with  them.  Slade's  case  appears  to  me  to  be  the  first  where 
general  damages  for  the  non-performance  of  a  contract  were  laid  as  the  cause  of  action. 
But  not  long  after,  the  action  of  assumpsit  was  brought  following  the  course  in  which 
the  Court  had  supported  the  action  in  Slade's  case,  and  declaring  generally  without 
stating  any  special  damage.  The  Plaintiff  was  permitted  to  recover  in  assumpsit,  yet 
he  was  obliged  to  demand  the  whole  damages  for  the  whole  contract:  and  it  seems 
to  have  been  clearly  understood  by  Lord  Coke  when  he  was  reporting  Slade's  case, 
that  this  was  the  law  with  respect  to  the  action  of  assumpsit,  for  he  [552]  states  in  the 
fourth  resolution  in  that  case  that  a  recovery  in  assumpsit  would  be  a  bar  to  an  action 
of  debt  on  the  same  contract ;  the  necessary  result  of  which  is,  that  in  an  action  of 
assumpsit  brought  after  the  first  default  the  Plaintiflf  was  obliged  to  go  for  damages 
for  non-performance  of  the  whole  contract.  Accordingly  in  Beckwith  v.  Noii,  Cro. 
Jac.  504,  the  action  was  brought  on  a  promise  to  pay  four  pounds  by  five  shillings  a 
month,  and  after  a  default  of  four  months,  the  whole  four  pounds  were  given  to  the 
Plaintiflf  in  damages.  In  reading  the  report  of  that  case,  the  singularity  of  permitting 
the  Plaintiff  to  recover  the  whole  sum,  when  only  four  months  were  in  arrear, 
is  very  striking ;  but  the  Court  held  that  the  jury  had  a  right  to  give,  if  they  thought 
fit,  the  whole  damages  for  the  non-performance  of  the  contract :  and  the  reporter 
adds,  as  a  note  of  his  own,  "  that  where  a  man  brings  such  an  action  for  breach  of  an 
assumpsit  |upon  the  first  day,  it  is  best  to  count  of  damages  for  the  entire  debt,  for 
he  cannot  have  a  new  action."  So  in  a  case  in  9  Car.  1,  Peck  v.  Ambler,  in  the 
margin  of  Dyer,  113,  Berkley  held,  that  if  an  action  of  assumpsit  be  brought  on  the 
first  default,  the  Plaintiff  should  recover  damages  for  the  whole  time,  and  should 
never  have  another  action  for  another  default ;  for  the  contract  was  determined,  et 
transit  in  rem  judicatam  by  the  first  action.  This  seems  to  have  been  understood  to 
be  the  law  till  the  case  of  Cooke  v.  Whorwood,  2  Saund.  337,  where  the  Court  deter- 
mined, that  in  assumpsit  to  perform  an  award,  whereby  the  Defendant  was  awarded 
to  pay  the  Plaintiff'  several  sums  of  money  at  several  times,  the  action  might  be 
brought  for  such'sum  only  as  was  due  at  the  time  when  the  action  was  brought,  and 
that  the  Plaintiff  should  recover  damages  accordingly,  and  have  a  new  action  as  the 
other  sums  became  due,  toties  quoties.  Antecedent  to  that  time,  the  distinction 
between  an  action  of  assumpsit  and  an  action  of  debt,  with  regard  to  money  payable 
by  instalments,  rested  on  this,  that  the  action  of  debt  would  not  lie  at  all,  till  after  the 
expiration  of  all  the  times  of  payment,  but  the  action  of  assumpsit  might  be  brought 
on  the  first  default ;  but  then  that  one  action  exhausted  the  whole  contract,  anS  the 
Plaintiff  was  to  recover  damages  for  the  whole,  as  he  could  not  have  a  fresh  action. 
It  seems  from  the  fifth  resolution  in  Slade's  case,  that  the  action  of  assumpsit  was 
considered  as  being  more  ad-[553]-vantageous  than  the  action  of  debt,  because  it  might 
be  brought  after  the  first  default,  and  there  is  something  in  Lord  Coke's  reasoning  in 
that  part  of  the  case  which  would  lead  one  to  suppose,  what  he  certainly  could  not 
mean,  that  he  thought  the  action  might  be  repeated.  The  two  authorities  which  he 
there  cites,  viz.  Dyer,  113,  Peck  v.  Redman,  and  Bro.  Abr.  tit.  Action  on  the  Case, 
pi.  108,  by  no  means  confirm  the  position  that  assumpsit  would  lie  after  the  first 
default  of  payment,  for  that  default :  the  note  in  Broke  is,  "  that  in  Trinity  Term  in 
the  fifth  of  (^ueen  Mary  it  was  agreed  in  the  Common  Pleas  that  if  a  man  undertake 
to  pay  201.  annually  for  the  marriage  of  his  daughter  for  four  years,  and  fail  in  the 
payment  of  two  years,  the  Plaintiff  might  have  an  action  of  assumpsit  for  the  non- 
payment of  the  annuity  for  two  years,  although  the  other  two  years  were  not  come." 
But  this  note  is  evidently  an  interpolation,  for  it  appears  from  Dyer,  163  b.  that  Broke 
died  upon  the  circuit  in  the  vacation  between  Easter  and  Trinity  Terms,  in  the  4th 
and  5th  of  Philip  &  Mary;  and  besides  this,  the  determination  was  directly^  the 
contrary  ;  for  the  case  to  which  the  note  refers,  was  Joscelin  v.  Shelton,  reported  3  Leon, 
pi.  11,  Moore,  13,  Bendloe  in  Keilway,  209,  and  was  this,  "assumpsit  was  brought  on 
an  agreement  by  the  Defendant  to  pay  to  the  Plaintiff  400  marks  in  seven  years  by 
annual  portions,  in  consideration  of  the  marriage  of  the  Plaintiff's  son  with  the  Defen- 
dant's daughter,  and  after  verdict  the  judgment  was  arrested  because  the  whole  seven 
years  were  not  expired,  one  of  them  being  to  come  when  the  action  was  brought." 
The  other  case,  cited  by  Lord  Coke,  of  Peck  v.  Redman,  Dyer,  113,  was  of  an  agree- 
ment by  the  Defendant  to  deliver  to  the  Plaintiff'  twenty  quarters  of  barley  every 
year  during  their  lives,  for  which  the  Plaintiff  was  to  pay  four  shillings  for  each  quarter, 
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and  the  breach  of  the  agreement  was  that  the  Defendant  had  failed  in  the  delivering 
of  eleven  quarters  for  three  years,  by  which  the  Plaintiff  (the  special  damage  being 
similar  to  that  stated  in  the  case  which  I  mentioned  from  Plowden)  was  injured  in 
his  credit,  and  the  profit  he  would  otherwise  have  made,  to  the  value  of  301.  ;  but  it 
would  have  been  a  very  singular  thing  if  the  rule  of  construction,  which  was  laid  down  in 
actions  of  debt,  had  been  applied  to  such  a  contract  as  this,  the  proof  of  which,  in  all 
the  terms  of  it,  was  not  complete  as  long  as  both  the  parties  were  alive.  The  jury 
gave  damages  for  three  years,  and  the  question  was  whether  these  damages  were  for 
the  whole  con[554]-tract  or  not :  Dyer  states  that  three  judges  were  of  opinion  that 
this  recovery  was  a  discharge  of  the  whole  contract,  but  that  the  other  three  held 
(which  seems  much  more  reasonable)  that  it  was  not :  however,  as  the  Court  was 
divided,  no  determination  was  given,  and  the  case  ends  with  ideo  quiurc.  In  the 
older  cases  it  is  admitted  that  an  action  of  debt  could  not  be  brought  for  the  payment 
of  money  due  by  instalments  till  all  the  days  were  past :  the  meaning  of  this  was  that 
no  action  would  lie.  The  inconvenience  of  this  rule  puts  the  judges  upon  a  method 
of  getting  rid  of  the  supposed  difficulty,  by  having  recourse  to  the  action  of  assumpsit, 
which,  where  the  assumpsit  proceeds  in  demand  of  money,  is  in  truth  and  substance, 
and  so  taken  to  be  in  some  of  the  cases,  a  more  special  action  of  debt  ;  for  where  the 
demand  is  for  the  payment  of  a  sum  of  money,  it  is  a  technical  fiction  to  call  the  sura 
recovered  damages  :  it  is  the  specific  debt,  and  the  jury  give  the  specific  thing  demanded. 
In  Owen,  42  (Hunt's  Case),  the  inconvenience  of  the  rule  which  the  Chief  Justice, 
Anderson,  was  about  to  proceed  upon,  though  the  determination  was  contrary  to  his 
opinion,  is  so  very  obvious,  that  I  mention  it  as  a  striking  instance  of  the  mischief 
which  would  have  arisen,  if  a  method  had  not  been  found  out  to  remedy  it.  It  was 
an  action  on  the  case  on  an  agreement  in  consideration  that  the  Plaintiff  would  permit 
the  Defendant  to  occupy  certain  lands  for  five  years,  to  pay  201.  a  year :  by  equal 
half-yearly  payments  of  101. :  after  a  year  and  a  half  were  expired  the  action  was 
brought  for  the  rent  then  in  arrear,  and  Anderson  was  of  opinion  that  the  Plaintiff 
could  recover  no  rent  till  the  five  years  were  elapsed,  but  the  other  judges  were  of  a 
different  opinion.  In  the  cases  in  Cro.  Eliz.  807.  Cro.  Jac.  504,  and  Cro.  Car.  241, 
assumpsit  was  brought  for  money  due  by  instalments,  and  so  attentive  were  the  Court 
to  the  rule  at  that  time,  that  the  Plaintiff  in  the  two  latter  cases  recovered  in  damages 
the  whole  sum,  including  a  payment  not  due,  and  the  Court  supported  the  recovery, 
and  gave  judgment  for  him,  saying  in  one  of  the  cases  (Milles  v.  Milles,  Cro.  Car.  241), 
(where  the  sum  to  be  paid  was  201.,  viz.  101.  in  one  year,  and  101.  in  another,  and  the 
whole  201.  given  as  damages  for  the  non-payment  of  the  first  101.)  that  they  would 
intend  that  the  damages  of  201.  were  given  only  for  the  first  101.  There  is  so  little 
reason  in  this  that  there  is  some  difficulty  to  follow  it ;  but  the  foundation  of  the 
opinion  fails,  when  it  is  admitted  that  the  sum  really  due  may  be  recovered,  notwith- 
standing more  is  demanded  than  can  be  made  good  in  [555]  evidence.  I  cannot 
indeed  devise  a  substantial  reason  why  a  promise  to  pay  money  not  performed,  does 
not  become  a  debt,  and  why  it  should  not  be  recoverable,  eo  nomine,  as  a  debt.  But 
the  authorities  are  too  strong  to  be  resisted.  Though  the  law  has  l>een  altered  with 
respect  to  actions  of  assumpsit  ([see  Gray  v.  Pindar,  2  Bos.  &  Pul.  429  ]),  no  alteration 
has  taken  place  as  to  actions  of  debt.  The  note  in  question  is  for  the  payment  of  a 
sum  certain  at  different  times,  must  be  considered  as  a  debt  for  the  amount  of  that 
sum,  and  being  so  considered,  no  action  of  debt  can  be  maintained  upon  it  till  all  the 
days  of  payment  be  past. 

Judgment  for  the  Defendant. 

Afterwards  the  Plaintiff  had  leave  to  amend 


Taylor  against  Cole  and  Another  in  Error.    Friday,  Feb.  11th,  1791. 

(In  the  Exchequer  Chamber.     See  3  Term  Rep.  B.  E.  292.) 

In  trespass  for  breaking  and  entering  the  Plaintiff's  house  and  expelling  him  from  it : 
a  justification  as  to  the  breaking  and  entering  will  cover  the  whole  declaration; 
for  the  expulsion  is  to  be  considered  as  mere  matter  of  aggravation,  and  not  as 
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making  the  Defendant  a  trespasser  ab  initio,  unless  the  Plaintiff  insist  upon  it  as 
a  substantive  trespass  by  a  replication  or  new  assignment  (a)'. 

In  this  action  of  trespass,  the  first  count  of  the  declaration  stated  that  the  Defen- 
dants, with  force  of  arras,  broke  and  entered  a  certain  house  of  the  Plaintiff  called 
the  King's  Theatre  or  Opera  House,  and  expelled,  put  out  and  amoved  him  from  the 
occupation,  possession  and  enjoyment  of  the  same,  and  kept  and  continued  him  so 
expelled,  &c.  by  means  of  which  the  Plaintiff  was  prevented  from  performing  operas, 
&e.  and  was  deprived  of  the  service  of  the  several  performers,  &c.  with  other  cucum- 
stances  of  special  damage.  The  second  count  wa.s,  that  the  Defendants,  with  force 
and  arms,  expelled,  put  out  and  amoved  the  Plaintitf  from  the  possession  and  occupation 
of  a  certain  other  house  of  the  said  Plaintiff,  called  the  King's  Theatre  or  Opera 
House,  &e.  stating  special  damage,  but  not  so  particularly  as  in  the  first  count.  The 
Defendant  pleaded.  1st.  The  general  issue,  not  guilty.  2d.  A  justification  of  the 
breaking  and  entering  in  the  first  count,  as  sheriff  of  Middlesex,  under  a  fi.  fa.  at  the 
suit  of  one  Joseph  Hayling.  3d.  A  justification  of  the  expulsion  in  the  second  count 
under  a  fi.  fa.  at  the  suit  of  R.  B.  Sheridan,  Esq. :  that  the  Plaintiff  at  the  time  of 
the  execution  of  the  writ,  was  possessed  of  a  certain  interest  in  the  residue  of  a  certain 
term  of  years  then  to  come  and  unexpired  in  the  said  house,  &c.  that  by  virtue  of  the 
said  writ  the  Defendant  seised  the  said  interest  of  the  Plaintitt'  in  the  term,  and  sold 
and  assigned  it  to  T.  Harris,  who  afterwards  entered  into  the  said  house,  the  door  of  the 
said  house  being  then  open,  and  peaceably  and  quietly  expelled  the  Plaintiff.  [556] 
Issue  was  joined  on  the  plea  of  not  guilty,  and  there  was  a  demurrer  to  each  oi  the 
justifications. 

The  entry  of  the  verdict  on  the  issue  was  that  the  Defendant  (a)-  was  "guilty  of 
the  premises  in  the  first  count  of  the  said  declaration  laid  to  his  charge,  except  the 
coming  with  force  and  arms  therein  mentioned,  in  manner  and  form  as  the  within 
named  Plaintiff  within  complains  against  him,  and  the  jurors  aforesaid  assess  the 
damages  of  the  said  Plaintiff'  by  him  sustained  on  occasion  thereof,  in  case  judgment 
should  be  therein  given  for  the  said  Plaintiff,  besides  his  costs  and  charges  by  him 
laid  out  about  his  suit  in  this  behalf,  to  5001.  and  for  his  said  costs  and  charges  to 
forty  shillings  :  and  as  to  the  coming  with  force  and  arms  in  the  first  count  of  the 
said  declaration  mentioned,  and  as  to  the  premises  in  the  last  count  of  the  said 
declaration  mentioned,  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say  that  the 
said  Defendant  is  not  guilty  thereof,  in  manner  and  form  as  he  hath  in  pleading 
alleged."  The  judgment  was,  "  that  it  appears  to  the  said  Court,  that  the  said  plea 
of  the  said  Defendant  by  him  secondly  above  pleaded,  as  to  the  breaking  and  entering 
the  said  house  of  the  said  Plaintiff  in  the  said  first  count  of  the  said  declaration 
mentioned,  and  the  matters  therein  contained,  are  sufficient  in  law  for  the  said 
Defendant  to  bar  the  said  Plaintiff  from  having  and  maintaining  his  aforesaid  action 
thereof  against  him  the  said  Defendant  in  manner  and  form  as  the  said  Defendant 
hath  above  in  pleading  alleged.  Therefore  it  is  considered  that  the  said  Plaintiff  take 
nothing  by  his  said  bill,  but  that  he  and  his  pledges  of  prosecuting,  to  wit,  John  Doe 
and  Richard  Roe,  be  in  mercy,  and  that  the  said  Defendant  go  thereof  without  day, 
&c.  And  it  is  further  considered  by  the  court  of  our  said  lord  the  king  now  here, 
that  the  said  Defendant  recover  against  the  said  Plaintiff  781.  10s.  for  his  costs  and 
charges,  &c." 

(ay  [Accord.  Mmpnvatt  v.  Smith,  2  Campb.  N.  P.  C.  176.  And  see  Warrall  v. 
Clare,  ibid.  629.  Lambert  v.  Hodgson,  1  Bingh.  317.  1  Saund.  300  d.  (w)  5th  edit. 
Where  the  declaration  was  for  breaking  and  entering  the  Plaintiff's  house,  and  without 
probable  cause,  and  under  a  false  and  unfounded  charge,  that  the  Plaintiff  had  stolen 
property  in  her  house,  searching  and  ransacking  the  same,  and  making  disturbance, 
&c.  it  was  held  that  the  trespass  was  the  substantive  allegation,  and  that  the  rest  was 
laid  as  matter  of  aggravation,  and  that  the  jury  might  give  damages  for  the  trespass 
as  aggravated  by  those  accompanying  circumstances.  Bracegirdle  v.  Orford,  2  M.  &  S. 
77.  As  to  what  is  to  be  esteemed  matter  of  aggravation,  see  also  Bennett  v.  Alcott, 
2  T.  R.  166.  Where  the  Phiutiff  declares  for  a  trespass  in  entering  his  dwelling 
house,  and  also  for  an  assault  and  battery  in  the  same  count,  a  justification  under 
process  which  covers  the  entry  only  is  no  answer  to  the  assault  and  battery,  and  the 
Plaintiff  need  not  new-assign.     Phillips  v.  Emvgate,  5  B.  &  A.  220.] 

{ay  There  was  a  suggestion  of  the  death  of  one  of  the  Defendants. 
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The  assignment  of  errors  was,  "  that  judgment  is  given  for  the  said  Defendant 
against  the  said  PlaintifT  on  the  first  count  of  the  said  declaration  generally,  whereas 
by  the  law  of  the  land  judgment  ought  to  have  been  given  for  the  said  Plaintiff,  to 
recover  against  the  said  Defendant  the  damages,  costs  and  charges  assessed  by  the 
jury  on  that  count,  together  with  his  costs  and  charges  of  increase,  inasmuch  as  the 
plea  of  the  said  Defendants  by  them  severally  pleaded  in  bar  to  part  of  that  count, 
and  the  matters  therein  contained  arc  not  sufficient  in  law  to  bar  the  said  PlaintiB' 
from  having  and  maintaining  [557]  his  said  action  against  the  said  Defendant. 
Therefore  in  this  there  is  manifest  error.  There  is  error  also  in  this,  that  judgment 
is  given  for  the  said  Defendant  against  the  said  Plaintiff  on  the  first  count  of  the  said 
declaration  generally,  whereas  by  the  law  of  the  land  judgment  ought  to  have  been 
given  for  the  said  Plaintitf,  to  recover  against  the  said  Defendant  the  damages  and 
charges  assessed  by  the  jury  on  that  account,  together  with  his  costs  and  charges  of 
increase,  inasmuch  as  the  subsequent  expelling,  putting  out  and  amoving  the  said 
Plaintiff  from  the  occupation,  possession  and  enjoyment  of  the  said  house,  in  the  first 
count  of  the  said  declaration  mentioned,  and  keeping  and  continuing  the  said  Plaintiff 
so  expelled,  put  out  and  amoved  from  the  said  possession,  occupation  and  enjoyment 
thereof,  whereof  the  said  Defendant  is  found  guilty,  and  which  is  not  attempted  to  be 
justified,  after  entering  into  the  said  house  under  colour  of  the  said  writ  of  fieri  facias, 
by  the  law  of  the  land  make  the  said  entry  tortious,  and  the  said  Defendant  a 
trespasser  from  his  said  entry  into  the  said  house,  being  one  continued  act  of  trespass. 
In  this  therefore  there  is  manifest  error.  There  is  also  error  in  this,  that  judgment  is 
given  generally  that  the  said  Plaintiff  take  nothing  by  his  said  bill,  whereas  judgment 
ought  at  least  to  have  been  given  that  ho  should  recover  his  damages  l)y  reason  of  the 
expelling,  putting  out  and  amoving  the  said  Plaintiff  from  the  occupation,  possession 
and  enjoyment  of  the  said  house  in  the  first  count  of  the  said  declaration  mentioned, 
and  keeping  and  continuing  the  said  Plaintiff  so  expelled,  put  out  and  amoved  from 
the  possession,  occupation  and  enjoyment  thereof,  and  the  consequential  damages 
thereon,  the  said  Defendant  having  been  found  guilty  thereof,  and  the  same  not  being 
justified,  and  a  new  writ  of  venire  ought  to  have  been  awarded  to  assess  such  damages  ; 
therefore  in  this  there  is  manifest  error,  &c." 

This  was  twice  argued  in  the  Exchequer  Chamber;  on  the  first  argument,  by 
Wood  for  the  Plaintiff  in  error,  and  Gilibs  for  the  Defendant;  on  the  second,  by 
Lawes  for  the  Plaintiff,  and  Chambre  for  the  Defendant.  The  following  was  the 
substance  of  the  arguments  on  the  part  of  the  Plaintiff. 

As  the  expulsion  in  the  first  count  is  not  covered  by  the  first  justification,  but 
denied  only  by  the  plea  of  not  guilty,  and  as  the  jury  have  found  the  Defendant 
guilty  of  the  trespasses  charged  in  that  count,  the  Plaintiff  must  be  entitled  either  to 
the  whole  damages  given  on  the  first  count,  or  at  least  to  a  venire  de  novo  to  sever 
and  assess  them.  Though  the  entry  of  [558]  the  sheriff  was  lawful,  yet  he  had  no 
right  to  expel  and  keep  the  Plaintiff  out  of  possession  of  his  house  :  having  done  thi.s, 
he  was  guilty  of  a  trespass,  and  that  trespass  commenced  from  his  entry,  it  being 
clear  law  that  a  person  abusing  a  legal  authority  becomes  a  trespasser  al)  initio.  8  Co. 
146  a.  Six  Carpenters'  case.  In  Bced  v.  Ilanison,  2  Black.  1218,  it  was  holden  that  an 
officer  who  continued  an  unreasonable  time  in  possession  had  so  abused  his  authority 
as  to  become  a  trespasser  ab  initio.  It  is  plainly  to  be  collected  that  the  entry  and 
expulsion  as  stated  in  the  first  count,  were  done  at  one  and  the  same  time  ;  the  Court 
therefore  will  presume  that  they  were  one  continued  act,  though  the  words  "  then 
and  there"  be  omitted.  Cro.  Jac.  41.  But  if  the  expulsion  should  be  considered  as 
a  distinct  and  substantive  trespass,  then  the  Plaintiff  ought  to  have  a  venire  de 
novo  to  sever  and  assess  the  damages.  It  has  been  said  that  as  part  of  the  trespass 
was  justified,  the  other  part,  viz.  the  expulsion  was  mere  matter  of  aggravation  ;  and 
that  if  the  Plaintiff  had  designed  to  insist  upon  that  as  a  distinct  injury,  he  ought  to 
have  pointed  out  his  design  by  a  new  assignment.  But  a  new  assignment  would  have 
been  unnecessary  and  improper  in  this  case.  The  object  of  a  new  assignment  is  to 
explain  that  more  fully  which  was  before  apparently  answered.  Here  the  justification 
is  totally  silent  as  to  the  expulsion,  which  is  denied  only  by  the  general  issue.  A 
new  assignment  therefore  of  the  expulsion  could  not  be'applicd  to  any  thing  disclosed 
in  the  plea  of  justification,  but  merely  to  the  plea  of  not  guilty,  and  therefore  could 
only  be  a  repetition  of  the  charge.  Where  the  plea  covers  the  whole  trespass  but 
mistakes  it,   there  the  Plaintiff  must  new  assign  to  explain  ;   but  not  where  part 
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is  justified  and  part  denied.  Where  indeed  the  whole  trespass  is  justified,  and  the 
justification  may  be  avoided  by  a  new  circumstance,  the  Plaintiff  may  introduce  that 
circumstance  in  his  replication  ;  as  in  trespass  for  taking  cattle  and  detaining  them, 
if  the  Defendant  pleads  a  distress  the  Plaintiff  may  reply  an  abuse  of  the  distress  : 
this  avoids  the  plea,  but  would  be  very  improperly  called  a  new  assignment.  A  new 
assignment  is  as  a  new  declaration,  but  that  is  only  necessary  where  the  first  declara- 
tion is  denied.  This  has  been  compared  to  an  action  of  trespass  and  conversion,  in 
which,  if  the  trespass  be  justified,  there  is  no  necessity  to  answer  the  conversion  ;  but 
the  reason  is  that  the  conversion  is  not  a  trespass,  and  would  not  of  itself  be  a  ground 
of  an  action  of  trespass.  A  count  in  trespass  is  divisible,  the  whole  need  not 
be  proved  ;  as  if  it  be  for  an  [559]  assault  and  taking  the  Plaintiff's  goods,  there, 
though  the  assault  be  not  proved,  yet  the  Plaintiff  may  recover  on  the  asportavit.  So 
in  trespass  quare  clausum  fregit  and  imprisonment  of  the  person  ;  so  in  assault  and 
imprisonment.  The  true  criterion  by  which  mere  matter  of  aggravation  is  distin- 
guished is  this,  that  if  the  preceding  charge  be  taken  away  the  aggravating  circum- 
stances will  not,  by  themselves,  be  sufficient  to  support  an  action  of  trespass.  Now 
here  the  contrary  is  evidently  the  case  ;  expulsion  is  a  trespass  of  itself,  and  might  be 
alone  the  subject  of  an  action  of  trespass.  It  is  in  its  nature  a  distinct  act  from  the 
entry.  There  may  be  an  entry  without  an  expulsion,  though  there  cannot  be  an 
expulsion  without  an  entry.  The  Plaintiff  might  in  the  first  count  have  entered  a 
nolle  prosequi  as  to  the  entry,  and  proceeded  on  the  expulsion  alone.  The  second 
count  indeed  states  the  expulsion  without  the  entry.  If  the  subsequent  acts  accom- 
panying a  trespass  were  merely  matters  of  aggravation,  they  would  not  have  been 
stated  in  the  writ ;  but  the  writ  comprehends  many  distinct  causes  of  action  according 
to  the  ancient  forms.  Registr.  Brev.  92.  Neither  would  the  entries  and  precedents 
in  pleading  justify  all  the  circumstances  of  trespass,  as  in  the  common  case  of  liberum 
tenementum  pleaded  as  well  to  an  expulsion  as  to  a  breaking  and  entering  :  nor  would 
judgment  ever  be  arrested  on  account  of  additional  matter  of  trespass  being  improperly 
charged,  as  in  .5  Co.  34  b.  Plai/ier's  case  (S.  P.  Stra.  637),  where  in  trespass  for 
breaking  the  Plaintiff's  close  and  taking  his  fish,  the  Defendant  pleaded  not  guilty, 
and  was  found  guilty  and  damages  given  generally,  judgment  was  arrested  because  it 
was  not  stated  of  what  kind  the  fish  were,  and  how  many  were  taken  ;  in  which  case 
the  Court  also  said  that  as  the  jury  had  found  the  Defendant  guilty  generally,  that 
without  question  extended  to  the  whole  declaration,  and  they  could  not  intend  that 
the  jurors  found  him  guilty  only  for  breaking  the  close,  for  which  the  declaration  was 
good  ;  but  if  the  Plaintiff's  counsel  had  done  wisely,  they  would  have  caused  the 
damages  to  be  severed.  Neither  would  the  doctrine  of  discontinuance  have  ever  pre- 
vailed where  the  Plaintiff  in  a  subsequent  part  of  the  pleadings  abandons  the  circum- 
stances attending  the  first  act  of  trespass  ;  nor  would  a  plea  be  bad  on  account  of  its 
not  answering  the  whole  declaration,  if  the  charge,  not  pursued  in  the  one  case  and 
not  answered  in  the  other,  could  be  deemed  mere  matter  of  aggravation.  In  Cro. 
Eliz.  268,  a  justification  [560]  to  a  charge  of  assault,  battery,  and  wounding,  was 
holden  to  be  bad,  because  it  only  covered  the  assault  and  battery,  and  not  the 
wounding.  So  in  trespass  for  breaking  the  Plaintiff's  close  and  destroying  his  hop- 
poles,  the  Defendant  pleaded  liberum  tenementum,  and  that  he  took  the  hop-poles 
damage  feasant  which  was  decided  to  be  bad,  because  the  destruction  of  the  hop-poles 
was  not  answered.  The  judgment  therefore  of  the  King's  Bench  is  erroneous  on  one 
of  these  two  grounds,  either  that  the  Plaintiff  was  entitled  to  the  whole  damages, 
or  to  a  venire  de  novo  to  sever  them. 

On  the  part  of  the  Defendant  in  error,  the  material  arguments  were  these.  The 
expulsion  was  merely  a  matter  of  aggravation,  and  the  consequence  of  the  entry.  The 
justification  goes  to  the  whole  charge  except  the  matter  of  aggravation,  and  if  the 
Plaintiff  had  designed  to  rely  on  that  which  is  stated  as  a  mere  aggravation,  he  ought 
to  have  given  the  Defendant  notice  of  it  by  a  replication  or  new  assignment.  1  Ventr. 
211  and  217,  Sir  R.  Bovey's  case,  2  Wils.  313,  Gates  v.  Bailey,  3  Wils.  20,  Dye  v. 
Leatherdale,  and  Fisherwood  v.  Cannon,  cited  3  Term  Rep.  B.  R.  297,  by  Buller,  J.,  in 
this  case.  There  cannot  be  an  expulsion  without  an  entry.  But  an  expulsion  is  not 
ex  vi  termini  a  trespass ;  there  are  many  instances  where  an  expulsion  alone  is  not  a 
trespass.  It  is  like  a  conversion  to  which  no  answer  need  be  given  in  the  plea,  and 
is  not  so  connected  with  the  entry  that  they  cannot  be  separated.  The  common  words 
"  then  and  there  "  aie  omitted.  An  exclusion  is  an  expulsion,  but  may  or  may  not  be 
C.  P.  IV.— 11 
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a  trespass,  accorrling  to  circumstances.  No  case  has  been  cited  to  shew  that  trespass 
coulil  be  brought  for  an  expulsion  alone.  It  is  admitted  that  the  entry  and  expulsion 
are  divisible  acts.  Under  this  count,  evidence  might  have  been  given  of  an  expulsion 
at  a  different  day  ;  the  finding  therefore  of  the  jury  does  not  necessarily  imply  that 
the  Defendant  was  a  ti'espasser  ab  initio.  The  Court  cannot  say  that  it  appears  on 
the  record  that  he  was  such  a  trespasser.  No  instance  can  bo  produced  where  it  was 
inferred  from  any  thing  stated  in  the  declaration,  that  the  Defendant  was  a  trespasser 
ab  initio.  In  Cro.  Jac.  147,  it  was  alleged  in  the  replication.  So  in  the  Year  Book 
11  Hen.  4,  75  b.  where  in  an  action  of  trespass  for  breaking  and  entering  the  Plaintiff's 
close  and  house,  the  Defendant  pleaded  that  he  had  leased  the  premises  to  the  Plaintiff 
for  a  term  of  years,  and  being  informed  that  waste  had  been  committed,  entered  to 
see  if  it  were  so,  [561]  and  the  Plaintiff  replied  that  the  Defendant  staid  a  day  and 
a  night  in  the  house  against  the  will  of  the  PlairitifT.  As  therefore  it  does  not  appear 
on  the  record  that  the  expulsion  was  not  a  matter  of  aggravation,  and  as  the  Plaintiff 
has  not  stated  any  thing  by  way  of  replication  to  shew  that  the  Defendant  was  a 
trespasser  ab  initio,  the  court  below  were  well  warranted  in  the  judgment  which  they 
have  given. 

On  this  day  the  judgment  of  the  court  was  thus  given  by 

Loud  Loughbouough.  The  Plaintiff  in  this  case  declares  in  the  first  count,  that 
the  Defendants  broke  and  entered  his  house,  and  expelled  him  from  the  possession  of 
it,  whereby  a  special  damage  accrued  to  him  ;  in  the  second  count,  that  they  expelled, 
put  out,  and  amoved  him  from  his  house,  whereby  he  also  sustained  special  damage. 
The  Defendants  after  pleading  not  guilty,  justify  the  breaking  and  entering  in  the 
first  count  under  a  writ  of  fieri  facias  directed  to  them  as  sheriflfof  Middlesex,  to  levy 
for  the  debt  of  Joseph  Hayling;  they  justify  the  expulsion  in  the  second  count  under 
another  fieri  facias,  by  which  they  sold  the  Plaintiff's  term  in  the  house  to  Harris, 
who  entered  and  expelled  him.  Issue  is  joined  on  the  plea  of  not  guilty,  and  there  is 
a  demurrer  to  the  two  justifications.  The  issue  is  fouTid  for  the  Plaintiff  as  to  the 
first  count  with  contingent  damages,  and  for  the  Defendant  as  to  the  second,  and 
judgment  is  given  for  the  Defendant  on  the  demurrers. 

On  the  argument  of  the  writ  of  error  the  Plaintiff"  insists,  1.  That  the  verdict  on 
the  general  issue  intilles  him  to  judgment,  for  the  expulsion  as  a  trespass  not  covered 
by  the  justification,  and  that  he  is  intitled  to  all  the  damages,  the  Defendants  becoming 
by  the  expulsion  trespassers  ab  initio.  Or  2dly.  That  he  is  intitled  to  damages  for 
the  expulsion,  and  to  have  a  venire  de  novo  to  assess  those  damages.  The  first 
point  was  not  much  laboured,  for  the  damages  assessed  by  the  jury  on  a  supposition 
that  the  Defendant  had  broke  and  entered  the  house,  and  expelled  the  Plaintiff,  can 
never  be  the  just  measure  of  damages  when  the  principal  part  of  the  acts  imputed  to 
the  Defendants  are  found  to  be  legal.  On  the  second  point,  it  is  evident  that  the 
Plaintiff  would  be  intitled  only  to  nominal  damages  if  a  new  venire  were  awarded  ; 
for  where  the  expulsion  was  stated  as  a  substantive  trespass,  the  jury  found  the  Defen- 
dant not  guilty,  and  one  must  suppose  that  they  would  have  done  the  same  on  the 
first  count,  had  the  expulsion  been  stated  as  an  actual  independent  trespass.  It  is  not 
necessary  to  consider  in  what  cases  expulsion  may  be  a  substantive  tres-[562]-pass. 
Undoubtedly  to  enter  into  a  house  and  to  expel  the  possessor  may  be  distinct  acts, 
and  they  may  be  also  connected.  But  when  the  Plaintiff  charges  them  as  parts  of  one 
trespass,  as  is  the  case  in  this  declaration,  and  the  Defendant  sets  forth  a  justification 
to  the  principal  act,  the  entry,  it  is  just  that  the  Plaintiff  should  either  by  replication 
or  new  assignment  state  that  he  insists  on  the  expulsion  as  a  substantive  trespass, 
supposing  the  entry  should  be  lawful.  If  he  does  not,  it  is  just  to  consider  it  only  as 
matter  of  aggravation.  The  Plaintiff  complains  that  the  Defendant  broke  and  entered 
his  house  and  expelled  him  :  the  Defendant  shews  a  justification  of  the  entry  :  if  the 
expulsion  makes  him  a  trespasser  ab  initio  it  takes  away  his  justification,  and  therefore 
should  be  replied.  If  it  be  not  replied,  the  Plaintiff'  can  take  no  advantage  of  it,  for 
by  demurring  he  admits  that  the  whole  trespass  is  met  by  the  plea.  So  in  The  Six 
Carpenters'  case  it  is  plain,  that  if  the  Plaintiff  would  make  the  Defendant  a  trespasser 
ab  initio,  he  must  shew  in  reply  that  which  makes  him  so.  On  these  grounds  therefore 
we  think  that  the  judgment  ought  to  be  affirmed. 

Judgment  afiirraed. 
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EusSELL  against  Stokes,  in  Error,  in  the  Exchequer  Chamber. 
Friday,  Feb.  11th,  1791. 

(For  the  Pleadings  and  Judgment  in  this  Case,  see  3  Term  Rep.  B.  R.  678, 
and  also  the  Case  of  JFebb  v.  Russell,  Ibid.  39.3.) 

A.  being  possessed  of  a  terra  for  years  conveys  it  by  way  of  mortgage,  and  then  joins 
with  the  mortgagee  in  a  lease  for  a  shorter  term  according  to  their  respective  estates 
and  interests,  and  the  lessee  covenants  with  the  mortgagor  and  his  as.signs  to  pay 
rent  and  keep  the  premises  in  repair  during  the  lease  ;  the  term  with  all  the  estate 
and  interest  of  mortgagor  and  mortgagee  becomes  vested  in  the  assignee  of  the 
reversion,  yet  the  mortgagor  may  afterwards  maintain  an  action  of  covenant  against 
the  lessee,  the  covenants  being  in  gross  {a). 

The  assignment  of  errors  was,  "  That  by  the  declaration  aforesaid  it  appears  that 
the  several  covenants  therein  mentioned  and  thereby  alleged  to  have  been  made  by 
the  said  George  (the  Plaintiff  in  error)  with  the  said  William  (the  Defendant  in  error) 
were  so  made  by  him  the  said  George  with  the  .'aid  William  in  respect  of  the  estate 
and  interest  of  the  said  William  in  the  said  demised  premises  with  the  appurtenances 
and  it  does  not  appear  thereby  that  the  said  covenants  were  made  with  the  said 
William,  or  that  the  action  was  brought  by  him  in  trust  for  any  other  person  or  persons 
whatsoever :  and  although  it  is  stated  and  appears  in  and  by  the  several  pleas  of  the 
said  [563]  George  by  him  secondly,  thirdly,  fourthly,  and  lastly  above  pleaded  in  bar, 
that  the  estate  and  interest  of  the  said  William  in  the  said  demised  premises,  with  the 
appurtenances  in  respect  of  which  the  said  covenatjts  were  so  made  as  aforesaid,  became 
and  was  wholly  ended  and  determined  before  the  supposed  breaches  of  covenant  in 
the  said  declaration  mentioned,  yet  by  the  record  aforesaid  it  is  adjudged  that  those 
pleas  and  the  matters  therein  contained  in  manner  and  form  as  the  same  are  above 
pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  the  said  William  from  having 
and  maintaining  his  aforesaid  action  against  him  the  said  George:  therefore  in  this 
there  is  manifest  error,  &c. 

This  man  argued  by  Maryatt  for  the  Plaintiff  in  error,  and  Shepherd  for  the 
Defendant  (see  3  Term  Rep.  B.  R.  393  &  678  above  referred  to) ;  and  on  this  day, 
after  consideration,  the  judgment  of  the  Couit  of  Exchequer  Chamber  was  given,  as 
follows,  by 

Lord  Loughborough.  The  Plaintiff  in  this  case  declares  on  a  demise  to  the 
Defendant  for  eleven  years  of  a  messuage,  &c.  made  by  the  Plaintiff  and  Richmond 
Webb,  by  which  the  Plaintiff  and  Richmond  Webb,  according  to  their  respective 
estates  and  interests,  did  demise  lease  and  confirm  to  the  Defendant  Russell  the 
premises  for  the  term  of  eleven  years,  yielding  and  paying  to  the  Plaintiff  Stokes  his 
executors,  administrators,  and  assigns,  a  rent  of  2001.  per  annum,  and  Russell  covenants 
with  Stokes  to  pay  the  rent  to  Stokes,  and  to  keep  the  premises  in  repair.  The  breach 
assigned  is  the  non-payment  of  rent  for  two  years  and  a  half,  and  not  repairing. 

The  Defendant  after  pleading  the  general  i.ssue,  non  est  factum,  by  his  special 
plea  in  bar  says,  that  Webb  at  the  time  of  the  demise  was  possessed  of  the  premises 
for  a  term  of  99  years  subject  to  an  equity  of  redemption  in  Stokes,  on  payment 
of  a  certain  sum  of  money  ;  that  the  covenants  were  made  by  him  with  Stokes  in 
respect  of  the  several  estates  and  interests  of  Stokes  and  Webb,  or  one  of  them  in  the 
demised  premises,  and  not  otherwise.  The  plea  then  introduces  a  recital  of  a  convey- 
ance of  the  inheritance  of  the  premises  from  one  George  Medley  to  Stokes  and  one 
Morgan  Thomas,  in  trust  for  Stokes  ;  a  conveyance  by  Thomas  and  Stokes  to  one 
Makepeace  Thackeray,  in  trust  for  Webb  and  bis  heirs,  subject  to  redemption  by 
Stokes  on  payment  of  a  certain  sum  to  Webb,  his  executors,  administrators  or  assigns. 
It  then  states  that  Russell  being  possessed  of  the  term  for  eleven  years,  the  reversion 
of  the  term  for  ninety-nine  years,  and  also  the  reversion  in  fee,  belonging  respec-[5641- 
tively  as  aforesaid,  subject  to  such  equity  of  redemption,  (that  is,  the  reversion  of  the 
term  and  also  the  reversion  of  the  inheritance  as  cestui  que  trust  being  in  Webb  as 
mortgagee)  Webb  died,  by  will  having  bequeathed  all  his  worldly  estate  to  Sarah  his 
wife,  and  appointed  her  executrix;  that  she  proved  the  will  and  assented  to  the 
bequest,  by  virtue  whereof  she  became  possessed  of  the  residue  of  the  rent  for  99  years, 

(a)  [See  Milnes  v.  Branch,  5  M.  &  S.  411.] 
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the  reverpion  of  the  inheritance  being  in  Thackeray  subject  to  such  trust  as  aforesaid 
(that  is  for  Webb  as  cestui  que  trust  in  fee,  subject  to  an  cfiuity  of  redemption  in 
Stokes)  ;  that  Thackeray  and  Stokes  afterwards  conveyed  to  Sarah  Webb  the  reversion 
discharged  of  the  equity  of  redemption  ;  and  the  plea  concludes,  that  by  virtue  thereof 
the  respective  estates  and  interests  of  Webb  and  Stoke?  in  the  said  demised  premises, 
in  respect  whereof  the  covenants  were  made  by  Russell  with  Stokes  became  merged, 
extinguished,  and  determined.  The  second  and  third  pleas  contain  an  abridgment 
of  this  state  of  the  title,  with  the  same  conclusion.  To  the  plea  there  is  a  special 
demurrer. 

If  it  were  material  to  enter  into  discussion  of  the  defects  of  the  plea,  it  seems  liable 
to  every  objection  of  uncertainty  and  contradiction.  The  first  and  capital  averment, 
viz.  "  that  the  covenants  by  Russell  and  Stokes  were  made  in  respect  of  the  estates 
and  interests  of  Stokes  and  Webb  or  one  of  them,"  is  a  proposition  merely  vague,  on 
which  no  one  issue  can  be  joined,  nor  one  traverse  taken.  The  same  defect  occurs 
in  the  conclusion  drawn  by  the  plea  from  the  statement  of  the  title.  The  plea 
itself  is  an  inconclusive,  imperfect,  and  vague  argument.  The  merger,  the  extinguish- 
ment, and  the  determination  of  a  term  are  separate  and  distinct  propositions. 
A  term  may  be  merged  in  the  inheritance ;  it  is  determined  by  the  etlluxion  of 
time  or  by  the  act  of  the  parties ;  it  is  extinguished  by  the  re-entry  of  the  lessor 
on  an  act  of  the  lessee  forfeiting  his  term.  But  it  cannot  be  both  merged  and  determined  : 
nor  would  it  be  quite  accurate  to  say  that  it  was  extinguished  and  determined  ;  but  it  is 
certainly  absurd  to  say  that  it  was  extinguished  and  merged.  To  state  it  then  to 
have  been  merged,  extinguished,  and  determined  is  manifestly  incongruous.  And 
these  various  conclusions  are  not  warranted  by  the  premises.  The  term  of  99  years 
could  not  merge  in  Webb  by  the  convej'ance  to  Thackeray  under  which  Webb  became 
cestui  que  trust  of  the  inheritance  in  fee,  the  legal  estate  being  in  Thackeray.  As 
little  could  it  merge  by  the  conveyance  from  Thackeray  to  Mrs.  Webb,  for  it  does 
not  appear  by  any  thitig  stated  in  the  plea  that  the  [565]  equitable  estate  in  fee 
passed  to  her  by  the  will  of  Webb.  A  bequest  of  all  his  worldly  estate  to  his  executrix, 
which  is  all  that  is  stated,  would  not  vest  the  estate  in  fee  of  which  he  was  seised 
in  equity  by  the  conveyance  to  Thackeray,  and  Mrs.  Webb,  if  she  took  no  more  than 
the  plea  discloses  under  her  husband's  will,  was  as  much  a  trustee  of  a  legal  reversion 
as  Thackeray.  That  the  term  was  not  determined,  the  possession  of  the  Defendant 
shews. 

The  opinion  of  the  Court  however  has  not  been  formed  on  objections  to  the  form 
of  the  plea.  We  are  for  affirming  the  judgment  on  reasons  which  apply  directly  to 
the  merits  of  the  case.  The  Defendant,  a  lessee  in  possession,  objects  to  the  payment 
of  rent  sued  for  under  an  express  covenant  in  the  lease,  that  the  person  to  whom  he 
had  bound  himself  to  pay  the  rent  was  the  mortgagor  in  possession  of  the  estate 
demised,  that  he  covenanted  to  pay  the  rent  in  respect  of  the  interest  or  estate  which 
at  the  date  of  the  demise  the  Plaintiff  had  in  the  land,  and  that  the  Plaintiff  has  since 
assigned  over  that  interest  to  the  mortgagee.  In  this  lease  the  mortgagee  is  also  a 
party  joining  in  the  demise.  Now  it  is  obvious  on  this  state  of  the  defence,  that  the 
Defendant  would  likewise  object  to  the  mortgagee,  that  he  had  not  covenanteil  to 
him  to  pay  the  rent,  and  that  his  interest  or  estate  was  not  the  same  (though  better) 
as  it  was  at  the  time  of  the  demise.  The  Defendant  has  in  fact  done  this  with  the 
mortgagor  (a).  It  would  be  a  strange  reproach  to  the  law,  if  it  were  to  allow  such 
a  defence  as  this,  "I  have  contracted  with  both  of  you  in  respect  of  your  estates, 
you  have  each  of  you  performed  your  part,  and  I  hold  the  possession  ;  but  I  will  pay 
neither,  because  between  yourselves  you  have  transferred  your  estates  without  any 
prejudice  to  me  :  "  but  no  such  absurd  injustice  is  to  be  imputed  to  the  la.v  of  England. 
The  presetit  case  is  the  demand  of  that  lessor  to  whom  the  Defendant  is  bound  to  pay 
for  the  occupation  of  the  land,  I  will  add,  in  respect  of  his  interest  in  the  land.  Can 
there  be  any  <lischarge  of  that  obligation,  but  that  he  has  been  evicted,  or  that  the 
obligation  has  been  transferred  to  another?  The  first  is  not  pretended;  the  second 
is  the  aim  of  the  plea,  but  is  totally  groundless,  because  on  the  Defendant's  own 
shewino,  that  other  person  is  the  representative  of  the  party  to  the  demise  who  has 
assented  to  the  payment  to  the  Plaintiff.  The  defence  now  made  is  as  absurd  as  if  the 
Defendant  had  set  up  a  right  in  Webb  against  the  first  payment  of  rent  to  Stokes.    There 


(a)  [Mortgagee'?    See  IFebb  v.  Bussell,  3  T.  R.  393.] 
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would  then  be  little  difficulty  in  deciding  this  plain  question,  whether  Russell  holding 
under  this  demise  [566]  could  set  up  the  right  of  Webb  against  the  action  of  Stokes. 
But  shutting  out  every  consideration  of  justice,  and  taking  law  for  a  moment  to  be 
an  abstract  system  of  positive  rules,  the  defence  set  up  is  as  unscientific  as  it  is  unjust. 
Webb  and  Stokes  demise  according  to  their  respective  estates  and  interests  :  Russell 
covenants  with  Stokes  to  pay  the  rent  to  him.  What  was  the  estate  and  interest  of 
Stokes?  The  argument  does  not  require  me  to  state  that  in  a  court  of  law  Stokes 
had  no  estate,  that  his  interest  was  only  a  possession  as  tenant  at  will  to  Webb,  and 
that  the  covenant  in  respect  of  such  an  interest  must  continue  as  long  as  the  posses- 
sion, which  was  ceded  by  him,  continued ;  otherwise  it  would  cease  the  moment  it 
could  begin  to  operate.  I  will  state  his  interest  to  be  more  than  the  plea  explicitly 
states,  and  all  that  a  court  of  equity  takes  it  to  be.  Let  him  be  cestui  que  trust  of  the  land 
subject  to  the  mortgage  to  Webb  :  I  then  apply  to  that  state  of  the  case  the  known 
and  established  rule  of  the  common  law,  that  "  if  cestui  que  use  and  his  feoflfees  join 
in  making  a  feoflfment,  it  shall  take  effect  as  the  feoffment  of  the  feoffees  by  the  common 
law,  and  not  of  cestui  que  use  by  the  statute  1  Ric.  3,  c.  1,  Co.  Litt.  49  a."  So  it  is 
of  a  demise  by  cestui  que  use  and  his  feoffees,  the  term  of  the  lessee  shall  take  effect 
out  of  the  estate  of  the  feoffees,  though  cestui  que  use  had  by  the  statute  full  power 
to  demise  by  himself.  2  Co.  3-3  b.  Heyvjard's  case.  The  term  then  in  this  case  took 
effect  out  of  the  estate  of  Webb :  the  covenant  with  Stokes  could  not  be  incident  to 
that  estate  nor  run  with  the  land  ;  it  must  be  a  covenant  in  gross,  and  consequently 
not  assignable.  In  strict  law  therefore  as  well  as  substantial  justice,  the  judgment 
of  the  court  of  King's  Bench  must  be  affirmed. 
Judgment  affirmed. 

Williams  and  Another,  Executors  of  Braham,  against  Riley,  in  the 
Exchequer  Chamber,  in  Error.     Friday,  Feb.  11th,  1791. 

Executors  and  administrators  are  liable  to  costs  in  error  in  cases  where  they  would 

be  liable  in  the  original  action. 

Judgment  de  bonis  testatoris  (a)  having  been  given  in  the  court  of  King's  Bench 
against  the  Plaintiffs  in  error,  [567]  on  a  verdict  in  an  action  of  assumpsit  against 
them  as  executors,  and  that  judgment  affirmed  (without  argument)  in  the  Exchequer 
Chamber,  the  clerk  of  the  errors  allowed  costs  to  the  Defendant  in  error. 

In  consequence  of  this  Wilson  moved  for  a  rule  to  shew  cause  why  the  costs  should 
not  be  disallowed,  on  the  ground  that  where  executors  and  administrators  were  Plaintiffs 
in  error,  especially  on  a  judgment  de  bonis  testatoris,  they  were  not  liable  to  costs ; 
and  the  authorities  he  cited  were  Cro.  Jac.  3.52.  Goldsmith  v.  Piatt,  1  Sid.  368. 
Fitzwilliams  v.  Moore,  1  Lev.  24.5.  S.  C.  1  Ventr.  166.  Legg  v.  Richards,  2  Stra.  1072. 
Saltern  v.  Wynne,  Rep.  temp.  Hardwicke,  307,  S.  C.  &  Stat.  16  &  17  Car.  2,  c.  8,  s.  2. 

Le  Blanc,  Serjt.,  opposed  the  motion  in  the  first  instance,  contending  that  where 
executors  and  administrators  were  liable  to  costs  in  the  original  action,  they  were 
also  liable  if  error  were  brought  on  the  judgment :  that  as  they  were  Defendants 
in  the  original  action,  in  the  present  instance  they  were  liable  to  costs  in  that  action, 
and  that  liability  continued  in  error.  The  judgment  here  as  to  the  costs  is  de  bonis 
testatoris  si,  et  si  non,  de  bonis  propriis ;  with  respect  to  costs  therefore  the  executors 
stand  in  the  same  situation  as  any  other  person.  The  statutes  on  the  subject  make 
no  exception  as  to  executors  and  administrators.  3  Hen.  7,  c.  10,  the  first  statute 
which  gave  costs  in  error  contains  no  such  exception,  nor  3  Jac.  1,  c.  8,  nor  13  Car.  2, 
St.  2,  c.  2,  s.  9  &  10.  The  16  &  17  Car.  2,  e.  8,  s.  5,  means  only  that  executors 
and  administrators  shall  not  be  obliged  to  find  bail  in  error.  The  case  cited  of 
Goldsmith  v.  Piatt  decides  only  that  they  need  not  put  in  bail,  which  is  totally  difl'erent 
from  the  question  of  costs,  bail  being  to  answer  the  debt,  to  which  executors  and 

(a)  The  entry  of  the  judgment  was  in  the  usual  form,  the  damages  and  costs  "to 

be  levied   of  the  goods  and  chattels  which  were  of  the  said  (the  testatrix) 

at   the  time  of  her  death,  in  the  hands   of  the  said  (the  executors)  to  be 

administered,  and  if  they  have  not  so  much  in  their  hands  to  be  administered,  then 
the  costs  and  charges  to  be  levied  of  the  proper  goods  and  chattels  of  the  said 
(the  executors,)  &c." 
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administrators  are  clearly  not  liable  on  such  a  judgment  as  this,  thouf;h  they  are  to 
costs.  The  distinction,  that  where  cxtcutors  and  administrators  would  be  li;ible  to 
pay  costs  in  the  original  action  they  are  also  liable  in  error,  but  that  where  they  are 
not  liable  in  the  original  action  they  are  not  liable  in  error,  is  clearly  to  be  collected 
from  3  Lev.  375.  Gale  v.  Till,  i  Mod.  244.  Comberb.  228,  S.  C.  (in  which  case  the 
administrator  was  Plaintiff  in  the  original  action),  and  also  from  Caswall  v.  Norman, 
2  Barnardist.  4.50,  (imperfectly  reported,  2  Stra.  977  (a)'  where  the  Chief  Justice 
expressly  takes  the  distinction. 

Ciir.  advis.  vult. 

[568]  On  this  day  LoRD  Loughborough  declared  the  unanimous  opinion  of  the 
Court,  that  the  distinction  taken  in  the  argument  by  Le  Blanc  was  well  founded,  and 
confoimabJe  to  a  case  on  the  same  subject  which  the  Court  of  Exchequer  Chamber 
decided  about  three  years  ago :  and  therefore  the  clerk  of  the  errors  had  done  right  in 
allowing  costs  in  the  present  instance. 

Rule  refused. 


[569]    In  the  House  of  Lord.s.     Monday,  Feb.  14. 

(The  Reporter  has  been  honoured  with  Copies  of  the  opinions  of  the  Judges,  delivered 
Feb.  3,  on  the  following  Case,  each  from  the  highest  authority.) 

Gibson  and  Johnson  against  Minet  and  Fector.    In  Error  (a)^. 

[Referred  to,  Vagliano  v.  Bank  of  England,  1888-91,  22  Q.  B.  D.  114;  23  Q.  B.  D.  2.53; 
[1891]  A.  C.  107;  Chamberlain  v.  Young,  [1893]  2  Q.  B.  211.] 

If  a  bill  of  exchange  be  drawn  in  favour  of  a  fictitious  payee  with  the  knowledge  as 
well  of  the  acceptor  as  the  drawer,  and  the  name  of  such  payee  be  indorsed  on  it  by 
the  drawer  with  the  knowledge  of  the  acceptor,  which  fictitious  indorsement  purports 
to  be  to  the  drawer  himself  or  his  order,  and  then  the  drawer  indorses  the  bill  to  an 
innocent  indorsee  for  a  valuable  consideration,  and  afterwards  the  bill  is  accepted, 
but  it  does  not  appear  that  there  was  aTi  intent  to  defraud  any  particular  person  : 
such  innocent  indorsee  for  a  valuable  consideration  may  recover  against  the  acceptor 
as  on  a  bill  payable  to  bearer.  Perhaps  also  in  such  case,  the  innocent  indorsee 
might  recover  against  the  acceptor  as  on  a  bill  payable  to  the  order  of  the  drawer; 
or  on  a  count  stating  the  special  circumstances. 

(London  to  wit.) —Thomas  Gibson  late  of  London,  merchant,  and  Joseph  Johnson 
late  of  the  same  place,  merchant,  were  attached  to  answer  Hughes  Minet  and  James 
Peter  Fector,  in  a  plea  of  trespass  on  the  case.  And  thereupon  the  said  Hughes  and 
James  Peter,  by  Edwin  Dawes,  their  attorney,  complain.  For  that  whereas,  certain 

(a)'  I  have  been  favoured  with  the  following  authentic  note  of  that  case.  Caswell  v. 
Norman,  East.  2  Geo.  2  B.  K.  The  Defendant  was  sued  as  executor,  and  judgment 
was  given  against  him  de  bonis  propriis,  and  on  error  brought,  the  Court  thought  fit 
to  affirm  the  judgment,  but  now  the  question  was,  whether  it  should  be  with  costs  or 
not?  Yates  cited  the  following  cases,  to  shew  that  executors  bringing  writs  of  error 
should  irot  pay  costs,  because  what  they  do  is  in  auter  droit,  3  Lev.  375.  1  Mod.  76. 
4  Mod.  244.  But  in  those  cases  the  executors  were  Plaintifl's  in  the  original  actions. 
The  Court  called  on  him  to  shew  arry  cases  where  an  executor  had  been  Defendant 
in  the  original  action,  and  judgment  given  against  him  de  bonis  propriis,  and  after 
judgment  on  error  affirmed  had  not  been  obliged  to  pay  costs  :  but  he  could  shew 
none.  Parker  cited  1  Sid.  368,  as  an  authority  to  shew  that  on  error  in  such  cases 
the  executor  should  put  in  bail.  But  Lord  Hardwicke,  Cb.  J.,  said,  the  case  of  bail 
would  not  govenr  this  case,  because  the  bail  are  to  answer  the  action  ;  and  there  is  no 
distinction  between  executors  and  other  persons  when  Defendants  as  to  costs  in 
original  actions,  though  where  the  executor  is  PlaiirtiflF  he  is  distinguished  out  of  the 
statutes.  Here  in  the  first  judgment  he  is  to  pay  damages  out  of  his  own  estate,  then 
why  shall  he  not  on  writ  of  error  I  Per  Curiam.  The  Master  must  tax  the  coats  on 
error  brought,  the  judgment  against  the  executor  being  affirmed. 

(a)-  See  3  Term  Rep.  B.  R.  481.  [See  also  page  321  of  this  vol.  and  the 
note  there.] 
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persons  using  trade  and  commerce  as  copartners,  in  the  copartnership  name  and  firm 
of  Livesay,  Hargreave  and  Co.  on  the  18th  day  of  February,  in  the  year  of  our  Lord 
1788,  at  Manchester,  to  wit,  at  London,  aforesaid,  at  the  parish  of  St.  Mary-le  Bow, 
in  the  ward  of  Cheap,  according  to  the  usage  and  custom  of  merchants,  made  their 
certain  bill  of  exchange  in  writing,  the  hand  of  one  of  the  said  copartners  on  their 
joint  account,  and  in  their  copartnership  name  and  firm,  to  wit,  Livesey,  Hargreave 
and  Co.  being  thereunto  subscribed,  bearing  date  the  same  day  and  year  aforesaid, 
and  directed  the  same  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph 
Johnson,  by  the  names  and  description  of  Messrs.  Gibson  and  Johnson,  bankers, 
London,  and  thereby  required  the  said  Thomas  Gibson  and  Joseph  Johnson,  three 
months  after  date,  to  pay  to  Mr.  John  White,  or  order,  7211.  Ss.  value  received, 
with  or  without  advice ;  they  the  said  Livesey,  Hargreave  and  Co.  then  and 
there  well  knowing  that  no  such  person  as  John  White  in  the  said  bill  of  exchange 
mentioned,  existed.  Upon  which  said  bill  of  exchange,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  a 
certain  indorsement  in  writing  was  made,  purporting  to  be  the  indorsement  of  John 
White  named  in  the  said  bill,  and  to  be  subscribed  with  his  hand  and  name,  and 
which  said  indorsement  purported  to  require  the  said  sum  of  money  in  the  said  bill  of 
exchange  contained,  to  be  paid  to  the  said  Livesey,  Hargreave  and  Co.  or  their  order. 
And  the  said  bill  of  [570]  exchange  being  so  indorsed  as  aforesaid,  they  the  said  persons 
using  trade  and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and  Co.  as 
aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid, 
at  the  parish  and  ward  aforesaid,  by  a  certain  indorsement  in  writing  made  upon 
the  said  bill  of  exchange ;  and  subscribed  with  the  hand  and  name  of  one  Absalom 
Goodrich,  by  procuration  of  the  said  Livesey,  Hargreave  and  Co.  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of  money  in  the  said  bill  of 
exchange  contained,  to  be  paid  to  the  said  Hughes  and  James  Peter,  and  then  and 
there  delivered  the  said  bill  of  exchange  so  indorsed  as  aforesaid,  as  well  with  the  name 
of  the  said  John  W^hite,  as  with  the  name  of  the  said  Absalom,  to  the  said  Hughes 
and  James  Peter;  which  said  bill  of  exchange,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  according 
to  the  usage  and  custom  of  merchants,  was  shewn  and  presented  to  the  said  Thomas 
Gibson  and  Joseph  Johnson  for  their  acceptance  thereof ;  and  the  said  Thomas  Gibson 
and  Joseph  Johnson  then  and  there,  according  to  the  usage  and  custom  of  merchants, 
accepted  the  same,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  then  and  there 
well  knowing  that  no  such  person  as  John  White  in  the  said  bill  of  exchange  named, 
existed  ;  and  that  the  name  of  John  White  so  indorsed  on  the  said  bill  of  exchange, 
was  not  the  hand-writing  of  any  person  of  that  name  ;  by  reason  whereof,  and  by 
force  of  the  usage  and  custom  of  merchants,  the  said  Thomas  Gibson  and  Joseph 
Johnson  became  liable  to  pay  the  said  Hughes  and  James  Peter  the  said  sum  of 
money  in  the  said  bill  of  exchange  contained,  according  to  the  tenor  and  eft'ect  of  the 
said  bill  of  exchange,  and  their  acceptance  thereof,  as  aforesaid.  And  being  so  liable, 
they  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook 
and  to  the  said  Hughes  and  James  Peter  then  and  there  faithfully  promised  to  pay 
them  the  said  sum  of  money  in  the  said  bill  of  exchange  contained,  according  to  the 
tenor  and  effect  of  the  said  bill  of  exchange,  and  their  acceptance  thereof,  as  aforesaid. 
And  whereas  also,  the  said  persons  using  trade  and  commerce  as  copartners  in  the 
copartnership  name  and  firm  of  Livesey,  Hargreave  and  Co.  on  the  said  18th  day  of 
February,  in  the  said  year  of  our  Lord  1788,  at  Manchester,  to  wit,  at  London  afore 
said,  in  the  parish  and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants, 
made  their  certain  other  bill  of  ex[571]-change  in  writing,  the  hand  of  one  of  the  said 
copartners  on  their  joint  account,  and  in  their  said  copartnership  name  and  firm,  to 
wit,  Livesey,  Hargreave  and  Co.  being  thereunto  subscribed,  bearing  date  the  same 
day  and  year  aforesaid,  and  then  and  there  directed  the  said  last  mentioned  bill  of 
exchange  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  descrip- 
tion of  Messrs.  Gibson  and  Johnson,  bankers,  London  ;  and  thereby  required  the  said 
Thomas  Gibson  and  Joseph  Johnson  three  months  after  date  to  pay  to  Mr.  John 
White,  or  order,  7211.  Ss.  value  received,  with  or  without  advice;  they  the  said 
Livesey,  Hargreave  and  Co.  then  and  there  well  knowing  that  the  said  last  named 
John  White  was  not  a  person  dealing  with  or  known  to  the  said  Livesey,  Hargreave 
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and  Co.  and  usinj;  ihe  name  of  the  said  John  White  in  the  same  bill  as  a  nominal 
person  only,  and  intending  not  to  deliver  the  same  to  him  or  to  procui'e  the  same  to 
be  actually  indorsed  by  him  ;  upon  which  said  last  mentioned  l)ill  of  exchange  after- 
wards,  to    wit,    on    the  same  day  and  year  aforesaid,   at  London  aforesaid,  at  the 
parisli   and   ward  aforesaid,  ;i  certain  indorsement  in  writing  was  made,  purporting 
to  be  the  indorsement  of  John  White  named  in  the  said  hill,  and  to  be  subscribed  with 
his  hand  and  name  ;  and  which  said  last  mentioned  indorsement  purported  to  require 
the  said  sum  of  money  in  the  said  bill  of  exchange  contained,  to  be  paid  to  the  said 
Livesey,  Hargreave  and  Co.  or  their  order  :  And  the  said  last  mentioned  bill  of  exchange 
being  so  indorsed  as  aforesaid,  they  the  said  persons  u.sing  trade  and  commerce  in  the 
name  and  firm  of  l^ivesey,  Hargreave  and  Co.  as  aforesaid,  afterwards,  to  wit,  at  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  by  a 
certain  indorsement  in  wiiting  made  upon  the  said  last  mentioned  bill  of  exchange,  and 
subscribed  with  the  hand  and  name  of  one  Absalom  (loodrich,  by  jirocuration  of  the  said 
Livesey,  Hargreave  and  Co.  according  to  the  usage  and  custom  of  merchants,  appointed 
the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange  contained,  to  be 
paid  to  the  said  Hughes  and  James  Peter,  and  then  and  there  delivered  the  said  last 
mentioned  bill  of  exchange  so  indorsed  as  aforesaid,  to  the  said  Hughes  and  James 
I'eter,  without  having  deliveixd  the  same  bill  to  the  said  John  White,  and  without 
any  actual   indorsement  or  assignment  of  the  same   bill  by  the  said   John   White ; 
which  said  last  mentioned  bill  of  exchange,  so  indorsed  as  aforesaid,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  [572] 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  was  shewn  and 
presented  to  the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance  thereof : 
and   the  said   Thomas   C4ibson    and  Joseph   Johnson   then   and  there   well   knowing 
that  the  said  Livesey,  Hargreave  and  Co.  had  made  and  delivered  the  same  bill  in 
manner  aforesaid,  and  with  such  intention  as  aforesaid,  and  that  the  name  of  John 
White  indorsed  upon  the  said  last  mentioned  bill  of  exchange  was  not  the  proper  hand- 
writing of  John  White  in  the  same  bill  mentioned,  then  and  there  accepted  the  same  : 
By  reason  whereof,  and  by  force  of   the  usage  and  custom  of  merchants,  the  said 
Thomas  Gibson  and  Joseph  Johnson  became  liable  to  pay  to  the  said  Hughes  and 
James  Peter  the   said   sum   of  money  in  the  said   last  mentioned  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  last  mentior)ed  bill  of  exchange, 
and  their  acceptance  thereof,  as  aforesaid.     And  being  so  liable,  they  the  said  Thomas 
Gib.son  and  Joseph  Johnson,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  undertook,  and  to  the  said 
Hughes  and  James  Peter  then  and  there  faithfully  promised  to  pay  to  them  the  said 
sum  of  money  in  the  said  last  mentioned  bill  of  exchange  contained,  according  to  the 
tenor  and  effect  of  the  same  bill,  and  their  acceptance  thereof  as  last  aforesaid.     And 
whereas  also,  the  said  persons  using  trade  and  commerce  as  copartners  in  the  copartner- 
ship name  and  firm  of  Livesey,  Hargreave  and  Co.  on  the  sai  I  18th  day  of  Fel)ruary, 
in  the  year  of  our  Lord  1788,  at  Manchester,  to  wit,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and   custom  of  merchants,  made  their 
certain  other  bill  of  exchange  in  writing,  the  hand  of  one  of  the  said  copartners  on 
their  joint  account,  and  in  their  said  copartnership  name  and  firm,  to  wit,  Livesey, 
Hargreave  and  Co.  being  thereunto  subscribed,  bearing  date  the  same  day  and  year 
aforesaid,  and  then  and  there  directed  the  said  last  mentioned  bill  of  exchange   to 
the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  description  of  Messrs. 
Gibson    and   Johnson,    bankers,    London ;    and    thereby    required    the   said  Thomas 
Gibson  and  Joseph  Johnson  three  months  after  date,  to  pay  to  them  the  said  Livesey, 
Hargreave  and  Co.  by  the  name  and  description  of  Mr.  John  White,  or  order,  7211.  5s. 
value  received,  with  or  without  advice.     And  the  said  persons  so  using  trade  and 
commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and  Co.  as  aforesaid,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  by  a  certain  in-[573]-dorsement  in  writing  made  upon  the  said 
last  mentioned  bill  of  exchange,  subscribed  with  the  hand  and  name  of  one  Absalom 
Goodrich,  by  procuration  of  the  said  Livesey,  Hargreave  and  Co.  according  to  the 
usage  and  custom  of  merchants,  appointed  the  said  sum  of  money  in   the  said  last 
mentioned  bill  of  exchange  contained,  to  be  paid  to  the  said  Hughes  and  James  Peter, 
and  then  and  there  delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed  as 
aforesaid,  and  also  having  the  name  of  John  White  indorsed  upon  the  same  to  the  said 


1  H.  BL  574.  GIBSON    V.  MINET  329 

Hughes  and  James  Peter ;  which  said  last  mentioned  bill  of  exchange  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  afi^resaid,  in  the  parish  and  ward 
aforesaid,  according  to  the  usage  and  custom  of  merciiaiits,  was  shewn  and  presented 
to  the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance  thereof :  and  the 
said  Thomas  Gibson  and  Joseph  Johnson  then  and  there  according  to  the  usage  and 
custom  of  merchants,  accepted  the  same  :  By  reason  whereof,  and  by  force  of  the 
usage  and  custom  of  merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  became 
liable  to  pay  to  the  said  Hughes  and  James  Peter  the  said  sum  of  money  in  the  said 
last  mentioned  bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said 
last  mentioned  bill  of  exchange,  and  their  acceptance  thereof,  as  aforesaid.  And  being 
so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  at  Loudon  aforesaid,  at  the  parish  and  ward  afore- 
said, undertook,  and  to  the  said  Hughes  and  James  Peter  then  and  there  faithfully 
promised  to  pay  to  them  the  said  sum  of  money  in  the  said  last  mentioned  bill  of 
exchange  contained,  according  to  the  tenor  and  effect  of  the  same  bill  and  their  accept- 
ance thereof,  as  last  aforesaid.  And  whereas  also,  the  said  persons  using  trade  and 
commerce  as  copartners,  in  the  copartnership  name  and  firm  oi  Livesey,  Hargreave 
and  Go.  on  the  said  18th  day  of  February,  in  the  said  year  of  our  Lord  1788,  at 
Manchester,  to  wit,  at  London,  aforesaid,  at  the  parish  and  ward  aforesaid,  according 
to  the  usage  and  custom  of  merchants,  made  their  certain  other  bill  of  exchange 
in  writing,  the  hand  of  one  of  the  said  copartners  on  their  joint  account,  and  in  their 
said  copartnership  name  and  firm,  to  wit,  Livesey,  Hargreave  and  Co.  being  thereunto 
subscribed,  bearing  date  the  same  day  and  year  aforesaid ;  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and 
Joseph  Johnson,  by  the  names  and  description  of  Messrs.  [574]  Gibson  and  Johnson, 
bankers,  London  ;  and  thereby  requested  them  the  said  Thomas  Gibson  and  Joseph 
Johnson  three  months  after  date,  to  pay  to  Mr.  John  White,  or  order,  7211.  5s.  value 
received,  with  or  without  advice  ;  and  then  and  theie  delivered  the  said  bill  of  exchange 
to  the  said  John  White  ;  and  the  said  John  White  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
according  to  the  usage  and  custom  of  merchants,  indorsed  the  said  bill  of  exchange ; 
and  by  that  indorsement  appointed  the  said  sum  of  money  in  the  said  last  mentioned 
bill  of  exchange  contained,  to  be  paid  to  the  said  Hughes  and  James  Peter,  and  then  and 
there  delivered  the  said  last  mentioned  bill  of  exchange  so  indorsed  to  the  said  Hughes 
and  James  Peter ;  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  according  to 
the  usage  and  custom  of  merchants,  was  shewn  and  presented  to  the  said  Thomas 
Gibson  and  Joseph  Johnson  for  their  acceptance  thereof;  and  the  said  Thomas 
Gibson  and  Joseph  Johnson  then  and  there,  according  to  the  usage  and  custom  of 
merchants,  accepted  the  same  :  By  reason  whereof,  and  by  force  of  the  usage  and 
custom  of  merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  became  liable  to 
pay  to  the  said  Hughes  and  James  Peter  the  said  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said 
last  mentioned  bill  of  exchange,  and  their  acceptance  thereof,  as  last  aforesaid.  And 
being  so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  afterwards,  to 
wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  undertook,  and  to  the  said  Hughes  and  James  Peter  then  and  there 
faithfully  promised  to  pay  them  the  said  sum  of  money  in  the  said  last  mentioned 
bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said  last  mentioned 
bill  of  exchange,  and  their  acceptance  thereof,  as  last  aforesaid.  And  whereas  also, 
the  said  persons  using  trade  and  commerce  as  copartners,  in  the  copartnership  name 
and  firm  of  Livesey,  Hargreave  and  Go.  on  the  said  I8th  day  of  February,  in  the 
said  year  of  our  Lord  1788,  at  Manchester,  to  wit,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  their 
certain  other  bill  of  exchange  in  writing,  the  hand  of  one  of  the  said  copartners  on 
their  joint  account,  and  in  their  said  copartnership  name  and  firm,  to  wit,  Livesey, 
Hargreave  and  Co.  being  thereunto  subscribed,  bearing  date  the  same  day  and  year 
aforesaid,  and  then  and  there  directed  the  said  last  mentioned  [575]  bill  of  exchange 
to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  description  of 
Messrs.  Gibson  and  Johnson,  bankers,  London  ;  and  thereby  required  them  the  said 
Thomas  Gibson  and  Joseph  Johuson,  three  mouths  after  date,  to  pay  to  the  bearer  of 
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the  said  last  meiitiuiied  bill,  7211.  5s.  value  received,  with  or  without  advice :  And  the 
said  Ilughea  and  James  Peter  in  fact  say,  that  afterwards,  and  before  any  payment 
of  the  said  last  mentioned  bdl  of  exchange,  to  wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  they  the  said  Hughes  and 
James  Peter  became  and  were  the  bearers  and  owners  of  the  said  last  mentioned 
bill  of  exchange;  of  which  last  mentioned  premises  the  said  Thomas  and  Joseph  then 
and  there  had  notice.    And  the  said  Hughes  and  James  Peter  further  say,  that  af tei  waida 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  the  said  last  mentioned  bill  of  exchange  was  presented  and  shewn  to  the  said 
Thomas  and  Joseph,  who  thereupon  then  and  there  duly  accepted  the  same,  according 
to  the  usage  and  custom  of  merchants  aforesaid  :  By  reason  whereof,  and  according 
to  the  usage  and  custom  of  merchants,  the  said  Thomas  and  Joseph  became  liable  to 
pay  to  the  said  Hughes  and  James  Peter  the  said  sum  of  money  in  the  said  last  men- 
tioned bill  of  exchange  specified,  according  to  the  tenor  aiid  etfect  of  the  same  bill. 
And  being  so  liable,  they  the  said  Thomas  and  Joseph,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid,  undertook,  and  to  the  said  Hughes  and  James  Peter  then  and 
there  faithfully  promised  to  pay  to  them  the  said  sum  of  money  in  the  said  last  men- 
tioned bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the  said  last 
mentioned  bill  of   exchange.     And  whereas  also,  the  said   persons  using   trade  and 
commerce  as  copartners  in  the  copartnership  name  and  firm  of  Livesey,  Hargreave 
and  Co.  on  the  said  18th  day  of  February,  in  the  said  year  of  our  Lord   1788,  at 
Manchester,  to  wit,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  according 
to  the  said  usage  and  custom  of  merchants,  made  their  certain  other  bill  of  exchange, 
in  writing,  the  hand  of  one  of  them  on  their  joint  account,  and  in  their  said  co[)artner- 
ship  name  and  firm  of  Livesey,  Hargreave  and  Co.  being  thereunto  subscribed,  bearing 
date  the  same  day  and  year  aforesaid  ;   and  then  and   there   directed  the  said  last 
mentioned  bill  of  exchange  to  the  said  [576]  Thomas  Gibson  and  Joseph  Johnson,  by 
the   names  and  description  of   Messrs.  Gibson  and  Johnson  bankers,  London;  and 
thereby  requested  the  said  Thomas  Gibson  and  Joseph  Johnson,  three  months  after 
date,  to  pay  to  Mr.  John  White,  or  order,  7211.  5s.  value  received,   with  or  without 
advice.     And  the  said  Hughes  and  James  Peter  aver,  that  when  the  said  last  mentioned 
bill  of  exchange  was  so  made  as  aforesaid,  or  at  any  time  afterwards,  there  was  not 
any  such   person   as  John  White  the  supposed   payee,   named   in   the   same   bill   of 
exchange,  but  that  the  same  name  was  merely  fictitious,  to  wit,  at  London  aforesaid, 
at  the  parish  and  ward  aforesaid  :   By  reason  whereof,  the  saiil  sum  of  money  men- 
tioned in  the  said  last  mentioned  bill  of  exchange,  became  and  was  payable  to  the 
bearer  thereof,  according  to  the  effect  and  meaning  of  the  said  Bill.     And  the  said 
Hughes  and  James  Peter  aver,  that  they  the  said  Hughes  and  James  Peter,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  in  due  form  of  law  became,  and  were,  and  still  continue  the  bearers 
and  proprietors  of  the  said  last  mentioned  bill  of  exchange.     And  the  said  Hughes 
and  James  Peter  further  say,  that  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  the  said  last  mentioned 
bill  of  exchange  was  presented  and  shewn  to  the  said  Thomas  Gibson  and  Joseph 
Johnson,  who  then  and  there  duly  accepted    the  same  according  to  the  usage  and 
custom  of   merchants :    By    reason    whereof,  and    according    to    the  said   usage  and 
custom  of  merchants,  they  the  said  Thomas  Gibson  and  Joseph  Johnson,  then  and 
there  became  and  were  liable  to  pay  to  the  said  Hughes  and  James  Peter  the  said 
sum  of  money  in  the  said  last  mentioned  bill  of  exchange  specified,  according  to  the 
tenor  and   effect  thereof:   And   being  so  liable,  they  the  said  Thomas  Gibson   and 
Joseph  Johnson,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to 
the  said  Hughes  and  James  Peter  then  and  there  faithfully  promised  to  pay  them  the 
said  sura  of  money  in  the  said  last  mentioned  bill  of  exchange  specified,  according  to 
the  tenor  and  effect  of  the  same  bill.     And  whereas  also,  before  and  at  the  time  of 
the  making  and  indorsing  of  the  bill  of  exchange  hereinafter  mentioned,  there  was  a 
certain  partnership  or  house  of  certain  persons  using  trade  and  commerce,  as  well  in 
the  names  and  firm  of  Livesey,  Hargreave  and  Co.  as  in  the  name  and  firm  of  .John 
White,  to  wit,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid.     And  whereas 
the  said  last  mentioned  per-[577J-sons  on  the  said  18th  day  of  February  in  the  year 
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of  our  Lord  1788  aforesaid,  at  Manchester,  to  wit,  at  Loudon  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  their 
certain  other  bill  of  exchange  in  writing,  the  hand  of  one  of  the  said  last  mentioned 
copartners  on  their  joint  account  and  in  their  copartnership  name  and  firm  of  Livesey, 
Hargreave  and  Co.  being  thereunto  subscribe!,  bearing  date  the  same  day  and  year 
aforesaid ;  and  then  and  there  directed  the  said  last  mentioned  bill  of  exchange  to 
the  said  Thomas  Gibson  and  Joseph  Johnson  by  the  names  and  description  of  Messrs. 
Gibson  and  Johnson  bankers,  London  ;  and  thereby  required  the  said  Thomas  Gibson 
and  Joseph  Johnson  three  months  after  date,  to  pay  to  them,  the  said  last  mentioned 
copartners  by  the  name  of  Mr.  John  White,  or  order,  7211.  5s.  value  received,  with  or 
without  advice.  And  the  said  last  mentioned  copartners,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaicJ,  at  the  parish  and  ward  aforesaid, 
by  a  certain  indorsement  in  writing,  by  them  made  upon  the  said  last  mentioned  bill 
of  exchange  according  to  the  usage  and  custom  of  merchants,  appointed  the  said  sum 
of  money  in  the  said  last  mentioned  bill  of  exchange  contained  to  be  paid  to  the  said 
Hughes  and  James  Peter,  and  then  and  there  delivered  the  said  last  mentioned  bill  of 
exchange  so  indorsed  as  aforesaid  to  the  said  Hughes  and  James  Peter :  which  said 
last  mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  according  to  the  usage  and 
custom  of  merchants,  was  shewn  and  presented  to  the  said  Thomas  Gibson  and  Joseph 
Johnson,  for  their  acceptance  thereof :  And  the  said  Thomas  Gibson  and  Joseph 
Johnson  then  and  there,  according  to  the  usage  and  custom  of  merchants,  accepted 
the  same  :  By  reason  whereof,  and  by  force  of  the  usage  and  custom  of  merchants, 
the  said  Thomas  Gibson  and  Joseph  Johnson  become  liable  to  pay  to  the  said  Hughes 
and  James  Peter  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
contained,  according  to  the  tenor  and  effect  of  the  said  last  mentioned  bill  of  exchange 
and  their  acceptance  thereof,  as  aforesaid.  And  being  so  liable,  they  the  said  Thomas 
Gibson  and  Joseph  Johnson,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to  the  said 
Hughes  and  James  Peter  then  and  there  faithfully  promised  [578]  to  pay  to  them  the 
said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange  contained,  according  to 
the  tenor  and  effect  of  the  same  bill  and  their  acceptance  thereof,  as  last  aforesaid. 

The  eighth  count  was  for  money  had  and  received.  The  ninth  for  money  paid, 
laid  out  and  expended.     The  tenth  for  money  lent  and  advanced. 

Plea.  Non  assumpserunt,  on  which  issue  was  joined.  This  issue  was  tried  at 
Guildhall,  Nov.  3,  1789,  by  a  special  jury  before  Lord  Kenyon,  when  a  verdict  was 
found  for  the  Plaintiffs. 

A  motion  was  afterwards  made  in  the  court  of  King's  Bench,  by  Erskine  for  a  new 
trial,  which  was  withdrawn,  it  being  agreed  on  both  sides  that  the  following  special 
verdict  should  be  put  upon  the  record,  for  the  purpose  of  having  the  question  finally 
decided  in  the  House  of  Lords  (a). 

That  the  said  persons  using  trade  and  commerce  as  copartners,  in  the  copartner- 
ship name  and  firm  of  Livesey,  Hargreave  and  Go.  on  the  18th  day  of  February,  1788, 
at  the  place  within-named,  made  a  certain  instrument  in  writing  (the  hand  of  one  of 
the  said  copartners,  on  their  joint  account,  and  in  their  copartnership  name  and  firm 
of  Livesey,  Hargreave  and  Co.  being  thereunto  subscribed)  and  directed  the  same 
instrument  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  descrip- 
tion of  Messrs.  Gibson  and  Johnson  bankers  London;  and  which  said  instrument  is 
in  the  words  and  figures  following,  to  wit : 

Manchester,  Feb.  18th,  1788. 
7211.  5s. 

Three  months  after  date,  pay  to  Mr.  John  White,  or  order,  seven  hundred  twenty- 
one  pounds  five  shillings  value  received,  with  or  without  advice. 

Livesey,  Hargreave  and  Co. 

To  Messrs.  Gibson  and  Johnson,  Bankers,  London. 

G.  &  J. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say.  That  the  said 
Livesey,    Hargreave   and   Co.    at   the   time    of    making    the   said    Instrument,    well 

(a)  See  3  Term  Rep.  B.  Pv,.  483. 
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knew  that  no  such  person  as  John  White,  in  the  said  instrument  mentioned 
existed.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say,  that 
afterwards,  at  the  day  and  place  within-mentioned,  a  certain  [579]  indorsement 
in  writing  was  made  by  the  said  Livesey,  Hargreavo  and  Co.  upon  the  said  instru- 
ment, purporting  to  be  the  indorsement  of  John  White  named  therein,  and  to  be 
subscribed  with  his  hand  and  name  :  And  that  the  said  indorsement  purported  to 
require  the  said  sum  of  money  in  the  said  instrument  contained  to  be  paid  to  the 
said  Livesey,  Hargreave  and  Co.  or  their  order.  And  the  jurors  aforesaid  upon 
their  said  oaths  further  say,  that  the  said  instrument  being  so  indorsed  as  aforesaid, 
they,  the  said  Livesey,  Hargreave  and  Co.  afterwards,  at  the  day  and  place  within- 
named,  by  a  certain  indorsement  in  writing  made  upon  the  said  instrument,  and 
subsciibed  with  the  hand  and  name  of  one  Absalom  (ioodrich,  by  procuration  of  the 
said  Livesey,  Hargreave  and  Co.  apjiointed  the  said  sum  of  money  in  the  said 
instiument  contained,  to  be  paid  to  the  said  Hughes  Minet  and  James  Peter  Fector ; 
and  then  and  there  delivered  the  same  so  indoised,  as  well  with  the  name  of  the  said 
John  White,  as  with  the  name  of  the  said  Absalom  Goodrich,  to  the  said  Hughes 
Minet  and  James  Peter  Fector,  for  a  full  and  valuable  consideration  in  money  there- 
fore then  and  there  paid  by  the  said  Hughes  Minet  and  James  Peter  Fector  to  the 
said  Livesey,  Hargreave  and  Co.  And  the  said  Hughes  Minet  and  James  Peter 
Fector  then  and  there  became,  and  were,  and  still  are,  the  holders  of  the  said  instru- 
ment. And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say,  that  the 
said  instrument  was  afterwards,  at  the  day  and  place  witbiii-mentioned,  presented  to 
the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance  thereof,  and  that 
the  said  Thomas  Gibson  and  Joseph  Johnson,  then  and  there  accepted  the  same ; 
they  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there  well  knowing  that 
no  such  person  as  John  White,  in  the  said  instrument  named,  existed  :  and  that  the 
name  of  John  White,  so  indorsed  thereon,  was  not  the  hand-writing  of  any  person 
of  that  name.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say,  that 
the  said  Thomas  Gibson  and  Joseph  Johnson,  at  the  time  of  making  and  accepting 
of  the  said  instrument  as  aforesaid,  had  not,  nor  had  they  at  any  time  since,  any 
money,  goods  or  effects  whatsoever,  of,  or  belonging  to  the  said  Livesey,  Hargreave 
and  Co.  or  of  the  said  Hughes  Minet  and  James  Peter  Fector  iu  their  hands.  And 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  further  say,  that  the  said  Thomas 
Gibson  and  Joseph  Johnson,  although  often  requested,  have  not  paid  the  said  sum 
of  money  contained  in  the  said  instrument,  or  any  part  thereof,  to  the  said  Hughes 
Minet  and  James  Peter  Fector,  or  either  of  them,  and  that  the  [580]  same  still 
remains  unpaid  ;  but  whether  upon  the  whole  matter  aforesaid,  found  by  the  said 
jurors  in  manner  aforesaid,  the  said  Thomas  Gibson  and  Joseph  Johnson  are  liable 
to  the  payment  of  the  said  sum  of  mouey  in  the  said  instrument  mentioned,  or  not, 
the  said  jurors  are  altogether  ignorant,  and  pray  the  advice  of  the  Court  here  in  the 
premises.  And  if  upon  the  whole  matter  aforesaid,  found  by  the  said  jurors  in 
manner  aforesaid,  it  sball  appear  to  the  Couit  here  that  the  said  Thomas  Gibson  and 
Joseph  Johnson  are  liable  to  the  payment  of  tbe  said  sum  of  money  iu  the  said 
instrument  mentioned,  then  the  said  jurois  upon  their  oaths  say,  that  the  said  Thomas 
Gibson  and  Joseph  Johnson  did  undertake  and  promise  in  manner  and  form  as  the 
said  Hughes  Minet  and  James  Peter  Fector  by  their  declaration  have  declaretl  against 
them.  And  they  assess  the  damages  of  the  said  Hughes  Minet  and  James  Peter 
Fector,  on  occasion  of  their  not  performing  the  promises  and  undertakings  within 
specified,  over  and  above  their  cost  and  charges,  by  them  about  their  suit  in  tbat 
behalf  expended,  to  72H.  5s.  And  for  those  costs  and  charges  to  403.  But  if  from 
the  whole  matter  found  by  the  jurors,  in  manner  aforesaid,  it  shall  appear  to  the 
Court  here,  that  the  said  Thomas  Gibson  and  Joseph  Johnson  are  not  liable  to  the 
payment  of  the  said  sum  of  money  in  the  said  instrument  mentioned,  then  the  said 
jurors  upon  their  oaths  say,  that  the  said  Thomas  Gibson  and  Joseph  Johnson  did  not 
promise  and  undertake  in  manner  and  form  as  they  have  within  by  their  plea  alleged. 

In  Michaelmas  Term,  Nov.  24,  1789,  the  Court  of  King's  Bench  gave  judgment 
on  this  special  verdict  for  the  Plaiutitfs  upon  the  fifth  count  of  the  declaration,  and 
for  the  Defendants  on  the  other  counts  (3  Term  liep.  B.  E.  481). 

Upon  this  judgment  a  writ  of  error  was  brought,  returnable  in  Parliament;  and 
the  Plaintiffs  in  error  having  assigned  general  errors,  and  the  Defendants  in  error 
having  pleaded  tbat  there  was  no  error  in  the  record  of  the  proceedings,  the  Plaintiffs 
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in  error  hoped  that  the  said  judgment  would  be  reversed,  for  the  following  (among 
other)  Reasons. 

First.  Because  by  the  law  and  custom  of  merchants  there  are  two  species  of 
negotiable  instruments  or  bills  of  exchange,  essentially  different  in  their  natures,  the 
one  payable  to  order,  and  the  other  to  bearer  ;  the  former  being  only  negotiable  by 
indorsement,  and  the  property  in  the  latter  being  transferable  by  mere  delivery. 

[581]  Second.  Because  instruments  of  this  description  are  in  the  nature  of 
specialties,  and  are  by  law  permitted  to  be  declared  upon  as  such  ;  and  the  count 
upon  which  the  Court  have  given  judgment,  setting  forth  and  stating  a  bill  payable 
to  bearer,  when  the  bill  or  instrument  produced  in  evidence  purports  to  be  a  bill 
payable  to  order,  is  not  supported  by  the  evidence. 

Third.  Because  the  legal  effect  of  every  instrument  must  arise  out  of,  and  be 
collected  from  the  words  of  it,  and  no  parol  evidence  or  extrinsic  circumstances  can 
give  to  it  a  meaning  or  operation  contrary  to,  or  different  fi'om  that  which  appears 
on  the  face  of  the  instrument  itself. 

Fourth.  Because  in  the  case  of  instruments  the  property  of  which  passes  by 
indorsement,  it  is  peculiarly  necessary  that  there  should  be  persons  in  existence 
answering  to  the  names  indorsed  upon  such  instruments,  inasmuch  as  additional 
credit  is  derived  to  them  from  the  number  of  indorsements  made  upon  them,  the 
consequent  appearance  of  their  having  passed  through  an  extensive  circulation,  and 
the  apparent  liability  therefore  of  a  greater  number  of  persons  to  the  payment  of  the 
money  contained  in  them. 

Fifth.  Because  the  facts  found  by  the  jury,  amount  to  the  statement  of  a  fraud 
and  forgery,  which  can  never  give  legal  effect  to  an  instrument,  nor  be  the  foundation 
of  a  contract  wichin  the  custom  of  merchants  ;  which  custom  must  be  founded  in 
convenience,  be  consistent  with  reason,  and  sanctioned  by  usage ;  and  consequently, 
as  the  count  on  which  the  judgment  for  the  Defendants  in  error  is  given,  declares  on 
a  bill  drawn  according  to  the  usage  and  custom  of  merchants,  the  evidence  does  not 
support  such  declaration. 

Sixth.  Because  judgment  being  given  for  the  Plaintiffs  in  error,  on  those  counts 
which  specially  state  the  circumstances  that  have  been  found  by  the  jury,  it  follows, 
that  they  are  entitled  to  it  on  that  count,  to  the  support  of  which  the  facts  so  found 
are  the  only  evidence  ;  otherwise  it  must  be  decided,  that  a  transaction,  which  stated 
upon  the  record  in  an  action  upon  the  case,  is  not  sufficient  to  found  a  contract,  or  to 
make  the  party  charged  liable,  will,  when  found  specially  by  a  jury,  and  put  upon 
the  record  in  the  shaps  of  a  special  verdict,  be  sufficient  to  found  a  contract,  and  to 
support  a  count  stating  a  contract  of  a  different  nature.  T.  Erskine. 

F.  Bower. 

[582]  The  Defendants  in  error  hoped  that  the  judgment  of  the  Court  of  King's 
Bench  would  be  affirmed,  with  costs,  for  the  following  (among  other)  Reasons  :^ 

First.  It  appears  by  the  special  verdict  that  the  Defendants  in  error  are  fair 
bona  fide  holders  of  the  bill  in  question,  for  a  valuable  consideration  ;  and  Livesey, 
Hargreave  and  Co.  the  drawers,  at  the  time  when  they  drew  the  bill,  as  well  as  the 
Plaintiffs  in  error,  Messrs.  Gibson  and  Johnson,  when  they  accepted  it,  are  found  to 
have  been  perfectly  informed  of  the  non-existence  of  White,  to  whom,  or  to  whose 
order,  the  form  of  the  bill  makes  the  contents  of  it  payable.  The  Defendants  in  error 
therefore,  are  in  a  situation  which  entitles  them  to  all  the  aid  which,  consistently 
wich  established  legal  principles,  can  be  given  by  a  court  of  justice.  And  the  Plaintiffs 
in  error  having  acted  under  no  mistake  or  misrepresentation,  and  not  being  in  any 
respect  interested  in  the  existence  or  non-existence  of  White,  have  no  equitable  claim 
to  be  released  from  the  effect  of  their  engagement,  or  to  prevent  the  application  of 
any  favourable  rule  of  construction  to  support  the  demand  of  the  Defendants  in  error. 

Second.  It  is  not  necessary  to  the  validity  of  deeds  or  contracts,  that  they  can 
in  all  cases  operate  according  to  the  words  in  which  they  are  expressed  :  when 
the  rules  of  law  prevent  such  operation,  the  instrument  may  legally  operate  in 
a  different  manner,  to  give  effect  to  the  legal  intent  of  contracting  parties.  Thus 
words  of  demise  may  operate  by  way  of  confirmation,  and  vice  versa  (a):  words  of 
grant  by  way  of  covenant ;  and  so  in  many  similar  instances.     The  intent  of   the 

(a)  Co.  Lit.  45  a.  Viner,  tit.  Grants  (s). 


334  GIBSON    V.  MINET 


1  H.  BL.  583. 


drawers  and  acceptors  of  the  bill  in  question,  was  to  make  a  negotiable  instrument, 
and  if  for  want  of  an  actually  existing  payee,  nominated  in  the  bill,  it  could  not  be 
so  indorsed  as  to  be  put  into  a  state  of  negotiability  by  indorsement,  it  is  humbly 
conceived  that  there  is  no  rule  of  law  to  prevent  its  being  transferred  by  delivery,  and 
having  the  effect  of  a  bill  expressed  to  be  made  payable  to  bearer,  that  being  the 
only  other  method  of  negotiatii)g  bills  of  exchange  :  and  it  is  also  conceived  that  the 
fifth  count  of  the  declaration,  which  states  the  bill  according  to  its  legal  efTcct  and 
operation,  is  properly  adapted  to  the  case,  and  that  the  judgment  thereon  is  warranted 
bv  the  verdict.  By  thus  giving  effect  to  the  bill,  justice  is  done  betwixt  the  parlies, 
and  the  rule  affords  protection  to  the  fair  holder  of  bills  of  exchange  against  frauds,  by 
which  they  might  otherwise  bo  injured  ;  with-[583]-out  which  protection  the  currency 
of  bills  of  exchange  would  be  greatly  obstructed,  and  great  inconveniences  would  arise 
in  commercial  transactions. 

Third.  It  is  objected,  that  the  Defendants  in  error  make  title  to  the  bill  through 
the  medium  of  a  felony  ;  but  supposing  the  indorsement  of  the  name  of  White  to 
have  been  a  felonious  act,  the  present  action  is  not  brought  against  the  |)erson  who 
committed  the  felony,  or  for  the  felonious  act ;  and  it  has  been  decided  {Peacock  v. 
Rhodes  and  Another,  Dougl.  632,  8vo)  that  the  bona  fide  holder  of  a  stolen  bill  of 
exchange  might  maintain  an  action  upon  the  bill,  though  it  had  been  negotiated  to 
him  through  the  hands  of  the  person  who  stole  it.  In  the  present  case  however 
the  question  does  not  arise  ;  for  the  verdict  finds  no  intent  to  defraud,  and  consequently 
no  felony  is  found,  nor  can  be  intended.  E.  Beakckoft. 

J.  MiNtiAY. 

A.  Chambre. 

This  case  was  argued  at  the  bar  of  the  House  by  Erskine  and  Bawer,  for  the 
Plaintiffs  in  error,  and  by  Bearcroft,  Mingay  and  Chambre,  on  behalf  of  the  Defen- 
dants in  error. 

After  which,  on  the  26th  of  April  1790,  the  following  questions  were  put  to  the 
Judges  : — 

I.  Whether  the  making  of  the  instrument  declared  upon  appears  upon  the  special 
verdict  to  be  so  criminal  that  the  policy  of  the  law  will  not  suffer  an  action  to  be 
founded  on  such  an  instrument? 

II.  Whether  upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned  in 
the  fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer"? 

III.  Whether  the  matter  of  the  special  verdict  will  sustain  any  other  count  in  the 
declaration  \ 

On  the  3d  of  February  1791,  the  Judges  thus  delivered  their  respective  opinions. 

HOTHAM,  Baron. — In  answer  to  the  first  question  proposed  to  us,  "  Whether  the 
making  the  instrument  declared  upon  appears  to  be  so  criminal  that  the  policy  of  the 
law  will  not  suffer  an  action  to  be  founded  upon  such  instrument  1"  I  am  of  opinion 
that  no  such  criminality  can  be  distinctly  inferred  from  this  verdict. 

To  constitute  that  degree  of  criminality,  the  facts  found  must  amount  to  this,  that 
the  parties  have  uttered  the  bill  or  have  [584]  forged  it  with  intent  to  defraud  some 
person  in  particular.  Now  in  the  first  place,  acceptance  does  not  import,  ex  vi 
termini,  an  utterance.  Acceptance  may  be  by  writing  or  by  parol.  If  it  be  by  parol, 
it  would  be  difficidt  to  maintain  that  to  be  such  an  utterance  as  would  amount  to 
the  crime  supposed  ;  and  if  it  would  not,  it  seems  extremely  questionable,  whether  on 
any  principle  the  mode  of  acceptaiice  can  change  the  colour  of  the  act.  It  is  true  that 
the  refusal  to  pay  may  afford  a  strong  presumption  of  the  original  intent;  and  yet 
that  fact  standing  alone  can  hardly  be  decisive.  It  may  admit  of  different  interpreta- 
tions ;  and  if  by  any  fair  reasoning  it  can  receive  an  innocent  construction,  that  will 
always  be  presumed,  unless  it  be  excluded  by  the  finding  of  the  jury.  As  to  the  bare 
writing  of  the  name  of  a  non-existing  person,  that  will  not  amount  to  a  forgery  unless 
some  representation  be  made  to  give  the  instrument  effect  and  operation  ;  whereas 
it  is  not  found  by  this  verdict  that  any  such  representation  was  made.  It  is 
necessary  therefore  for  the  jnry  to  do  more  than  merely  to  find  the  insertion  of  a 
false  name  in  the  instrument :  of  itself  that  is  no  crime ;  but  it  becomes  otie  by 
being  done  with  a  design  of  defrauding  some  person  in  particular.  But  in  this 
special  verdict  so  far  from  that  being  found,  it  is  neither  found  nor  alleged  that  there 
was  an  intention  to  defraud  any  person.     That  I  take  to  be  a  radical  and  insurmouut- 
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able  defect  in  the  special  verdict ;  and  therefore  that  enough  does  not  appear  upon  it 
to  warrant  the  House  in  saying,  that  the  facts  found  amount  necessarily  to  a  felony  ; 
without  which  the  making  of  the  instrument  declared  upon  is  not  so  criminal,  as  that 
the  policy  of  the  law  will  not  sufter  an  action  to  be  founded  upon  it. 

With  regard  to  the  second  question,  "  Whether  upon  the  matter  found  in  the 
special  verdict,  the  bill  mentioned  in  the  fifth  count  can  be  deemed  in  law  a  bill 
payable  to  bearer!"  it  is  impossible  to  lay  out  of  the  case  any  of  the  facts  stated 
in  the  declaration,  and  found  by  the  special  verdict ;  the  answer  to  this  question 
must  embrace  them  all.  It  is  equally  impossible  not  to  feel  that  the  Plaintiffs  in 
error  avow  themselves  to  be  in  this  situation,  namely,  of  palpably  endeavouring  to 
avail  themselves  of  their  own  fraud;  an  attempt,  which  the  law  will  in  no  ease 
endure,  much  less  assist.  Unless  therefore  some  stubborn  rule  of  law  stand  in  the 
way  of  the  present  judgment  of  the  Court  of  King's  Bench,  it  ought  to  be  sup- 
ported ;  and  I  am  of  opinion  that  no  such  rule  does  impeach  it.  It  is  admitted 
that  many  [585]  cases  may  be  put,  such  as  are  mentioned  in  Co.  Lit.  45  a.  and  in 
many  other  books,  in  which  deeds  and  solemn  instruments  are  not  always  to  be 
construed  or  to  have  effect  according  to  their  technical  or  literal  import,  but  that  they 
shall  have  such  an  operation  as  will  carry  the  intent  of  the  parties  into  execution, 
though  contrary  to  the  strict  letter  of  the  instruments  themselves.  That  principle 
will  in  my  apprehension  apply  directly  to  the  present  case.  The  bill  in  question,  on 
the  face  of  it,  imports  to  be  a  bill  of  exchange  payable  to  John  White  or  his  order ; 
but  in  truth,  and  in  fact,  it  is  not  so,  it  never  was,  nor  ever  can  be  so,  because  there 
is  no  such  person  existing  as  John  White,  which  is  found  to  be  a  fact  known  to  the 
acceptors  as  well  as  to  the  drawers.  Is  then  the  bill  so  vitiated  as  (contrary  to  the 
principle  which  operates  on  deeds  and  other  instruments)  to  lose  all  its  efficacy  and 
become  mere  waste  paper?  To  answer  that  question  we  must  resort  to  what  the 
law  never  overlooks,  the  intention  of  the  parties,  which  in  the  present  case  was 
clearly  otherwise.  The  Plaintiffs  in  error,  as  well  as  Livesey  and  Co.,  meant  to  give 
the  bill  a  credit  by  the  acceptance,  and  to  put  it  into  circulation  ;  and  they  all  thought 
the  most  convenient  way  of  doing  it  was  by  inserting  in  it  this  fictitious  name.  It 
having  been  found  then,  that  the  Plaintiffs  in  error  knew  at  the  time  of  their  accept- 
ance that  the  name  of  John  White  was  a  mere  fiction,  they  must  be  presumed  to  have 
known  more,  namely,  that  no  regular  or  formal  title  could  ever  be  traced  through  him 
by  any  holder  of  the  bill.  If  therefore  they  have  accepted  a  bill  which  they  knew 
was  so  framed  as  to  be  incapable  of  being  proved  in  the  shape  it  bore,  they  shall 
nevertheless  be  held  to  their  undertaking  to  pay  it,  though  it  be  presented  to  them  in 
another,  because  they  themselves  have  induced  such  necessity  ;  for  it  is  a  known  rule 
of  law,  that  no  man  shall  take  advantage  of  his  own  wrong ; 

—  Nee  lex  est  justior  uUa, 
QuAm  necis  artifices  arte  perire  sua. 

It  is  impossible  not  to  consider  the  drawers  and  acceptors  here  as  one  and  the 
same,  linked  together  for  the  purpose  of  giving  colour  and  effect  to  this  fraudulent 
transaction.  The  difficulty  on  the  form  of  the  bill  arises  from  no  mistake  or  accident, 
but  from  the  deliberate  and  concerted  act  of  the  acceptors  as  well  as  the  drawers.  But 
it  is  still  in  their  power  to  give  effect  to  the  bill ;  shall  they  not  then  be  obliged  to  do 
so.  Perhaps  it  may  not  be  too  much  to  say,  that  on  this  finding  a  presumption  will 
arise  that  the  intention  of  the  acceptors  was,  that  it  should  be  payable  to  the  bearer; 
for  they  knew  that  the  bill,  virtually,  had  [586]  no  indorsement  upon  it  by  John 
White ;  they  knew  that  it  came  into  the  hands  of  Minet  and  Fector  by  the  delivery 
of  Livesey  and  Co.,  and  that  in  truth,  whatever  semblance  it  bore,  it  was  nothing  but 
a  bill  payable  to  bearer.  I  contend  that  it  is  not  competent  to  these  partners  in  the 
fraud  to  say,  "It  is  true  we  did  accept  the  bill,  but  we  meant  nothing,  by  that 
acceptance,  but  to  cheat  all  mankind,  let  the  bill  get  into  what  hands  it  might."  As 
little  shall  they  be  permitted  to  say,  after  having  fabricated  this  paper,  that  it  is  not 
according  to  the  law  and  custom  of  merchants,  which  I  conceive  will  attach  on  the 
bill,  notwithstanding  the  fraud  used  in  its  original  formation.  The  great  principle  that 
I  go  upon  is,  that  parties  to  a  bill  shall  not,  any  more  than  parties  to  any  deed  or 
instrument,  take  advantage  of  their  own  frauf.  In  truth  what  is  the  end  and  effect 
of  acceptance  but  a  liability  to  pay?    The  acceptors  having  given  this  bill  a  currency 
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when  they  knew  that  it  never  could  be  paid  to  the  order  of  White,  the  law  will 
presume  that  they  intended  that  formality  should  be  waived.  If  it  be  waived,  what 
does  it  remain  but  a  bill  payable  to  bearer?  Knowing  that  it  was  impossible  in  pay 
it  in  tlio  shape  it  bore,  they  accepted  it,  but  knowing  at  the  same  time  that  it  was 
possible  to  pay  it  in  another.  The  law  will  conclude  then  that  such  was  their  intent ; 
and  I  conceive  that  such  a  construction  will  be  most  conformable  to  the  policy  which 
affects,  and  the  principles  which  operate  on  all  commercial  transactions.  That  jiolicy 
and  those  princi|)les  are  bottomed  in  liberality.  Bargains  shall  be  enforced,  under- 
takings shall  be  executed,  and  promises  to  pay  shall  bo  peiformed.  The  rule  of  law, 
that  a  man's  own  acts  shall  be  taken  most  strongly  against  himself,  obtains  not  only 
in  grants,  but  extends  in  principle  to  all  other  engagements  and  undertakings.  I  con- 
ceive therefore  that  the  acceptors  of  this  bill  shall  not  be  heard  to  say  in  a  court  of 
justice,  that  as  they  never  intended  to  pay  it,  so  because  they  have  inserted  White's 
name  in  it  they  never  shall  bo  compelled  to  pay  it.  On  the  contrary,  the  law  will 
hold  them  more  strictly  to  a  compliance  with  their  engagement,  on  the  single  ground 
of  their  own  fraud,  and  will  therefore  still  consider  the  bill  as  capable  of  transfer  by 
delivery.  A  bill  of  exchange,  in  its  own  nature,  amounts  to  nothing  more  than  an 
authority,  on  one  hand,  to  pay  to  the  order  of  the  person  to  whom  it  is  made  payable, 
and,  on  the  other,  to  an  undertaking  on  the  part  of  the  acceptor  that  he  will  pay  it. 
By  his  acceptance  be  puts  himself  into  a  situation  that  makes  it  obligatory  on  him  to 
pay  the  bill,  either  in  the  [587]  very  terms  of  it,  or  as  nearly  as  possible  to  its  literal 
irapoit;  and  as  soon  as  he  has  made  himself  the  principal  debtor  for  the  sum  con- 
tained in  it,  the  law  raises  a  presumption  against  him.  But  the  presumption  here 
cannot  be  that  the  acceptors  will  pay  it  to  the  order  of  White,  because  the  fact  found 
makes  that  to  be  impossible,  and  impossible  in  their  own  knowledge.  The  name  of 
John  White  then  must  be  considered  as  if  it  were  not  on  the  bill  at  all,  as  no  name, 
as  a  mere  non-entity.  To  whom  then  must  the  presumption  arise  that  it  was  intended 
to  be  payable,  but  to  the  only  person  it  could,  namely,  to  the  bearer?  And  I  am  of 
opinion  that  the  great  ends  of  circulation,  the  support  of  credit,  and  the  extension  of 
commerce,  would  be  in  constant  danger  of  fatal  checks,  if  bills  were  permitted  to  be 
so  made  as  to  enable  confederate  acceptors  to  set  up  their  own  fraud,  as  a  justification 
for  refusing  payment  to  a  fair  and  honest  holder  of  them  for  a  bona  fide  valuable  con- 
sideration, which  these  Defendants  are  found  to  have  given.  On  this  question  there- 
fore I  am  of  opinion,  that  upon  the  matter  found  in  the  special  verdict,  the  bill 
mentioned  in  the  -^th  count  may  be  deemed  in  law  a  bill  payable  to  bearer.  But 
if  the  bill  cannot  be  sustained  as  a  bill  payable  to  bearer,  then  on  the  third 
question. 

"  Whether  the  matter  of  the  special  verdict  will  sustain  any  other  count  in  the 
declaration?"  I  am  of  opinion  that  it  will  also  sustain  the  first,  by  considering  the 
bill  as  a  new  bill  from  the  time  of  the  subsequent  indorsement  of  Livesey  and  Co. 
For  every  indorser  charges  himself  in  the  same  manner  as  if  he  had  originally  drawn 
the  bill.  From  the  moment  therefore  of  that  second  indorsement  by  their  procuration, 
they  gave  the  Plaintiffs  a  new  title  to  the  bill,  and  they  gave  a  fresh  authority  to 
Gibson  and  Johnson,  namely,  to  pay  it  to  their  own  order;  and  to  that  authority 
Gibson  and  Johnson  must  be  taken  to  have  acceded,  because  it  is  expressly  found  that 
their  acceptance  was  subsequent  to  such  indorsement ;  which  acceptance  then  made 
must  be  coupled  with  the  knowledge,  which  they  are  found  to  have  had,  of  the 
antecedent  fiction.  I  conceive  therefore  that  having  accepted  it  after  Livesey  and 
Co.  had  so  indorsed  it,  and  knowing  at  the  same  time  that  although  there  was  on  the 
bill  a  fictitious  indorsement,  there  was  also  a  real  one,  the  law  will  presume  them  to 
have  given  credit  to  that,  and  thereby  to  have  accepted  a  good  and  a  valid  bill.  In 
this  view  of  it,  I  consider  them  as  liable  to  pay  the  bill  under  the  first  count  in  the 
declaration,  which  I  am  of  opinion  may  also  be  sustained  by  the  special  verdict. 

[588]  Perryn,  Baron.  With  respect  to  the  first  question,  namely,  "Whether 
the  making  of  the  instrument  declared  upon  appears  upon  the  special  verdict  to  be  so 
criminal  that  the  policy  of  the  law  will  not  suffer  an  action  to  be  founded  on  such 
instrument?"  the  law  where  a  felony  has  been  committed,  will  not  permit  the  party 
injured  to  proceed  against  the  offender  in  a  civil  suit,  but  for  the  sake  of  the  public 
he  must  seek  his  remedy  by  a  criminal  pi'oseculion,  and  the  civil  action  shall  merge 
in  the  felony.  This  is  certainly  so  against  the  person  who  commits  the  felony.  The 
main  ingredient  to  constitute  the  crime  of  forgery,  is  an  intention  to  defraud ;  it  must 
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be  so  laid  in  the  indictment  and  proved.  In  the  cases  of  Wilkes  at  Launcesion(ay, 
Tuft's  case  (Leach's  Crown  liaw,  182),  and  Bolland's  case  (Ibid.  83),  cited  at  the  bar, 
there  was  a  false  representation  made,  a  false  name  put  upon  the  several  bills  in  each 
ease,  and  in  all  an  intention  to  defraud  particular  persons  was  charged  exr^jressly  and 
found.  Putting  a  fictitious  person's  name  on  a  bill  of  exchange,  will  not,  I  conceive, 
amount  to  felony,  unless  done  with  intent  to  defraud  ;  and  I  believe  it  has  not  been 
an  unusual  practice  amongst  merchants  to  draw  bills  in  favour  of  fictitious  payees 
without  any  intention  to  defraud.  But  however  that  may  be,  it  does  not  appear,  nor 
is  it  found  by  the  special  verdict,  that  there  was  in  this  case  an  intention  to  defraud  : 
that,  as  I  think,  ought  to  have  been  found  as  a  fact  by  the  verdict  to  merge  the  civil 
action  ;  and  therefore  I  am  of  opinion  that  the  making  of  the  instrument  declared 
upon,  does  not  appear  upon  the  special  verdict  to  be  so  criminal  that  the  policy  of 
the  law  will  not  suffer  an  action  to  be  brought  on  such  instrument. 

As  to  the  second  question,  viz.  "Whether  upon  the  matter  found  in  the  special 
verdict,  the  bill  mentioned  in  the  5th  count  can  be  deemed  in  law  a  bill  payable  to 
bearer?"  these  facts  appear  in  the  special  verdict;  that  the  name  of  John  White 
indorsed  on  the  bill  was  done  by  the  drawers  previous  to  the  receiving  the  full  value 
from  the  Defendants  in  error  ;  that  Gibson  and  Johnson  afterwards,  with  full  knowledge 
that  John  White  was  a  non-entity,  and  that  no  person  with  that  name  had  indorsed 
the  bill,  accepted  it.  This  circumstance  being  [589]  known  to  the  acceptors,  there 
was  no  imjjosition  upon  them,  they  have,  with  their  eyes  open,  ratified  and  confirmed 
the  acts  of  the  drawers,  guaranteed  the  payment  of  the  bill,  and  undertaken  to  discharge 
it.  In  the  case  of  drawing  bills  of  exchange  to  the  order  of  a  fictitious  payee,  the 
drawer  and  acceptor,  knowing  the  fact,  have  no  reason  to  complain  of  any  injury  to 
them.  The  acceptor,  either  upon  the  credit,  or  for  the  honour  of  the  drawer,  engages 
to  pay  the  bill  when  due,  and  can  never  be  discharged  from  that  engagement  except 
by  satisfying  the  bill,  which  if  he  once  does  to  the  bona  fide  holder,  he  can  run  no  risk 
of  any  claim  from  a  fictitious  payee.  Every  person  whose  real  name  and  signature 
appears  on  a  bill  of  exchange,  is  responsible  to  the  extent  of  the  credit  he  gives  to  it 
in  the  negotiation  of  it.  It  is  contrary  to  justice,  and  not  to  be  endured,  that 
fraudulent  drawers  and  acceptors  should  receive  benefit  by  their  own  acts,  and  their 
estates  be  exonerated  from  the  demands  of  their  just  creditors.  The  claim  of  the 
Defendants  in  error  certainly  in  justice  and  equity  ought  to  be  supported,  and  I  think 
it  may  in  law  be  maintained  upon  the  5th  count,  as  on  a  bill  payable  to  bearer.  The 
intent  of  the  drawers  and  acceptors  of  the  bill  seems  to  be,  to  have  made  a  negotiable 
instrument ;  and  if  for  any  defect,  it  cannot  be  made  so  by  indorsement,  it  is  reasonable 
it  should  be  made  valid  in  any  way  in  which  that  effect  can  be  produced  :  and  there 
does  not  occur  to  me  any  rule  of  law  to  prevent  its  being  made  good  by  delivery.  If 
a  bill  be  made  payable  to  a  person  not  existing,  it  operates  as  a  bill  payable  to  bearer. 
Where  the  bill  is  in  the  hands  of  a  purchaser  for  a  full  and  valuable  consideration 
bona  fide,  and  the  acceptor,  before  his  acceptance,  is  privy  to  the  nonexistence  of  the 
payee,  and  who  cannot  give  an  order,  it  is  in  effect  and  in  point  of  law  the  same 
thing  as  if  made  payable  to  the  holder,  namely,  the  bearer.  Many  instruments  may 
be  enforced  contrary  to  the  words,  Co  Litt.  45  a.  301  1).;  words  of  demise  may  operate 
as  a  grant,  covenant  to  stand  seised,  confirmation,  and  in  other  ways  :  at  one  time 
they  may  operate  as  a  lease,  at  another  time  as  a  confirmation,  in  order  to  preserve 
right  and  do  justice,  the  law  being  anxious  and  astute  to  obtain  those  purposes.  In 
the  case  of  Stone  v.  Freeland,  cited  3  Terra  Rep.  B.  R.  176(a)-,  Lord  Mansfield  said,  in 
bills  of  exchange  names  of  payees  were  often  used  of  persons  not  having  existence, 
and  such  bills  indorsed  by  the  drawer ;  and  if  with  knowledge  of  that  fact  a  bill  is 
accepted  and  put  in  [590]  circulation,  it  shall  not  lie  in  the  acceptor's  mouth  to  say 
the  bill  is  a  bad  one.     And  in  that  case  Lord  Mansfield  held  that  the  acceptor  was 

(«)'  In  this  case  one  Wilkes  drew  a  bill  in  a  fictitious  name  upon  a  fictitious 
drawee,  in  favour  of  a  real  payee  in  payment  for  goods  sold.  He  was  first  indicted 
for  the  cheat  at  Launceston,  and  acquitted.  The  case  being  stated  to  the  judges, 
they  were  all  of  opinion  that  the  transaction  was  a  forgery  within  stat.  2  G&o.  2, 
c.  25.  He  was  afterwards  indicted  again  for  forgery,  having  drawn  another  bill 
under  the  same  circumstances,  and  tried  before  Mr.  Jnsti;e  Yates  at  Bodmin,  August 
1767,  but  again  acquitted. 

(<«)-  Vide  ante,  p.  316,  a  note  of  that  case, 
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liable,  though  there  was  a  fictitifius  payee,  and  that  such  acceptor  should  not  be  at 
liberty  to  deny  the  validity  of  the  bill,  which  by  lending  his  acceptance  he  had  put  in 
circulation.  In  Peacock  v.  Rhodes,  Dongl.  632,  Lord  Mansfield  in  giving  the  opinion  of 
the  Court,  said,  "the  law  was  settled,  that  the  holder  of  a  bill  coming  fairly  by  it,  has 
nothing  to  do  with  the  transaction  between  the  original  parties,  except  in  the  siiigle 
case  of  a  note  for  money  won  at  play."  Price  v.  Neale,  3  Burr.  1354,  was  the  case  of  a 
forged  bill,  which  had  been  accepted  and  paid  to  the  Defendant  in  the  course  of  trade ; 
there  Lord  Mansfield  held,  that  the  acceptor  having  given  credit  to  it  by  his  acceptance, 
should  not  recover  back  what  ho  had  paid  to  a  bona  fide  holder.  In  ColUa  v.  Emmdl, 
Teim  Kep.  C.  P.  313  (ante,  313),  where  a  bill  was  made  payable  to  a  fictitious  payee 
or  order,  it  was  holden  that  the  indorsee  might  maintain  an  action  against  the  drawer, 
as  on  a  bill  payable  to  bearer.  Under  the  circumstances  stated  in  this  special  verdict, 
I  see  no  distinction  that  can  be  made  between  the  drawer  and  acceptor  of  such  bill. 
The  bill  indeed  in  this  case,  as  in  Collis  v.  Emmett,  is  payable  to  .John  White  or  order, 
but  before  the  Plaintiffs  in  error  accepted  it,  they  knew  that  John  White  was  not  in 
existence,  and  could  not  make  an  order:  the  indorsees,  ignorant  of  that  fact,  pay  a 
full  value  for  the  bill ;  the  acceptors  have,  by  lending  their  name,  given  circulation 
to  the  bill,  and  have,  as  I  conceive,  undertaken  to  pay  the  bill  to  such  person  as  shall 
be  the  bona  fide  holder  :  their  engagement  is  to  pay  the  bill  in  any  way  in  which  it 
can  take  effect.  Upon  the  whole  therefore  I  concur  with  the  judgment  of  both  the 
courts  of  King's  Bench  and  Common  Pleas,  and  my  answer  to  the  second  question 
is,  that  upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned  in  the  .^th 
count  may  be  deemed  in  law  a  bill  payable  to  bearer. 

The  third  question  is,  whether  the  verdict  can  be  sustained  upon  any  other  count 
in  the  declaration?  If  the  verdict  could  not  be  supported  on  the  fifth,  I  conceive  it 
may  be  sustained  upon  the  first  count  in  the  declaration,  and  that  this  transaction 
will  stand,  or  may  be  considered  in  this  way,  viz.  that  by  Livesey  and  Co.  making 
the  bill  payable  to  John  White  or  order,  there  being  no  such  person  existing  by  that 
name,  they  have  themselves  assumed  and  taken  the  name  of  White  for  the  purpose  of 
indorsing  and  negotiating  the  bill,  with  the  consent  and  [591]  by  the  authority  of  the 
persons,  who  afterwards,  knowing  the  fact,  accepted  the  bill;  that  this  was  truly  and 
substantially  making  the  bill  payable  to  their  own  order,  and  that  the  case  may  be 
considered  as  if  every  thing  respecting  John  While  and  order,  so  far  as  regards  the 
drawers  and  acceptors,  was  struck  out  of  the  bill,  and  that  by  the  indorsement  by 
Livesey  and  Co.  it  will  operate  as  a  new  bill,  Salk.  12.5.  Upon  the  third  question, 
therefore,  the  best  opinion  I  can  form  is,  that  the  verdict  may  be  sustained  upon  the 
first  as  well  as  upon  the  fifth  count  of  the  declaration. 

T1101MP.SON,  Baron.  Before  I  proceed  to  state  the  questions  which  have  been 
proposed  to  the  Judges,  it  may  be  proper  to  recall  the  attention  of  the  House  to  the 
declaration  in  this  case,  and  to  the  facts  disclosed  in  the  special  verdict.  This  is  an 
action  of  assumpsit.  The  first  count  of  the  declaration  states,  that  certain  persons 
carrying  on  trade  as  parties  under  the  firm  of  Livesey  and  Co.  on  the  18th  of  February 
1788,  according  to  the  custom  of  merchants  made  a  bill  of  exchange,  directed  to  the 
Defendants  Gibson  and  Johnson,  requiring  them  three  months  after  date,  to  pay 
7211.  .5s.  to  John  White  or  order,  value  received,  Livesey  and  Co.  well  knowing  that 
no  such  person  as  John  White  existed  ;  upon  which  bill  an  indorsement  was  afterwards 
made,  purporting  to  be  the  indorsement  of  John  White  named  in  the  bill,  and  to  be 
subscribed  by  him,  and  purporting  to  require  the  contents  to  be  paid  to  Livesey  and 
Co.  or  order ;  that  Livesey  and  Co.  afterwards  (by  indorsement  on  the  bill  subscribed 
by  one  Absalom  Goodrich,  by  procuratioti  of  Livesey  and  Co.)  appointed  the  money 
contained  in  the  bill  to  be  paid  to  the  plaintiffs,  and  delivered  the  bill  so  indorsed  to 
them,  and  that  the  Defendants  afterwards  accepted  the  bill,  they  well  knowing  that  no 
such  person  as  John  White  named  in  the  bill  existed,  and  that  the  name  of  John 
White  so  indorsed  was  not  the  hand-writing  of  any  person  of  that  name. 

The  second  count  after  stating  the  drawing  of  the  bill  as  above,  added  "Livesey 
and  Co.  well  knowing  that  John  White  was  not  a  person  dealing  with,  or  known  to 
Livesey  and  Co.,  and  using  the  name  of  John  White  in  the  bill  as  a  nominal  person 
only,  and  intending  not  to  deliver  the  same  to  him,  or  to  procure  the  same  to  be 
actually  indorsad  by  him.  Upin  which  bill  a  certain  indorsement  was  made  purporting 
to  be  the  indoraemsnt  of  Jolin  White,  requiring  the  piymiut  to  be  male  to  Livesey 
and  Co.  or  order;  and  that  Livesey  and  Co.  indorsed  [592]  and  delivered  the  bill  to 
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the  plaintiffs,  without  ha\'ing  delivered  the  bill  to  John  White,  and  without  any  actual 
indorsement  or  assignment  of  the  bill  by  White." 

The  third  count  states,  that  the  bill  was  made  payable  to  themselves,  Livesey  and 
Co.,  by  the  name  and  description  of  John  White. 

The  fourth  count  states  it  i.s  a  common  bill  payable  to  John  White  or  order,  and 
that  John  White  indorsed  it  to  the  Plaintifl's. 

The  fifth  count  states  the  bill  as  piyable  to  bearer,  and  that  the  Plaintiffs  were 
the  bearers  :  on  which  judgment  has  been  given  for  the  Defendants  in  error. 

The  sixth  count  states  it  as  payable  to  John  White  or  order,  with  an  averment 
that  when  the  bill  was  made,  there  was  no  such  person  as  John  White  the  supposed 
payee,  but  that  the  name  was  merely  fictitious  ;  by  reason  whereof  the  sum  mentioned 
in  the  bill  became  and  was  payable  to  the  bearer  thereof,  according  to  the  effect  and 
meaning  of  the  bill ;  averring  also  that  the  Plaintiffs  were  the  bearers  and  proprietors 
thereof. 

The  seventh  count  states  that  there  was  a  partnership  of  certain  persons  using 
trade,  as  well  in  the  name  and  firm  of  Livesey  and  Co.  as  in  the  name  and  firm  of 
John  White  ;  that  the  last-mentioned  persons  made  the  bill,  (the  hand  of  one  of  them 
on  their  joint  account,  and  their  copartnership  name  and  firm  of  Livesey  and  Co. 
being  thereto  subscribed,)  and  directed  it  to  the  Defendants,  requiring  them  three  months 
after  date,  to  pay  to  the  said  last-mentioned  coparttiers  by  the  name  of  John  White 
or  order,  7211.  53.,  and  that  the  said  last-mentioned  copartners  afterwards  by  a  certain 
indorsement  in  writing,  appointed  the  contents  to  be  paid  to  the  Plaintiffs,  and 
delivered  the  bill  so  indorsed  to  them,  &c.  The  other  counts  are  for  money  had  and 
received  by  the  Defendants  to  the  Plaintiffs ;  for  money  paid,  laid  out  and  expended 
by  the  Plaintiffs  to  the  use  of  the  Defendants;  and  for  money  lent  and  advanced  by 
the  Plaintiffs  to  the  Defendants. 

The  Defendants  having  pleaded  the  general  issue,  the  jury  have  found  a  special 
verdict  to  this  effect ;  "  That  Livesey,  Hargreave  and  Co.  on  the  18th  day  of  February 
1788,  made  a  certain  instrument  in  writing  with  their  partnership  name  subscribed, 
directed  to  the  Defendants,  (and  which  is  set  out  in  the  words,)  requiring  them 
three  months  after  date,  to  pay  to  John  White  or  order,  7211.  5s.  value  received  : 
That  Livesey  and  Co.  at  the  time  of  making  it,  well  knew  that  no  such  person  as 
John  White  in  the  instrument  mentioned  existed. 

[593]  "  That  an  indorsement  was  afterwards  made  by  Livesey  and  Co.  on  the 
instrument,  purporting  to  be  the  indorsement  of  John  White  named  therein,  and 
requiring  the  money  contained  in  the  instrument  to  be  paid  to  Livesey  and  Co.  or 
their  order ;  that  Livesey  and  Co.  afterwards  by  an  indorsement  on  the  instrument, 
subscribed  by  Absalom  Goodrich,  by  procuration  of  Livesey  and  Co.,  appointed  the 
money  to  be  paid  to  the  Plaintiff's,  and  delivered  the  bill  so  indorsed  to  the  Plaintiffs 
for  a  full  and  valuable  consideration  in  money,  and  that  the  Plaintiffs  became  and 
still  are  the  holders  of  the  instrument :  That  the  instrument  was  afterwards  accepted 
by  the  Defendants,  they  well  knowing  that  no  such  person  as  John  White  named  in 
the  instrument  existed,  and  that  the  name  of  John  White  indorsed  thereon  was  not 
the  hand-writing  of  any  person  of  that  name."  The  verdict  then  finds  that  Gibson 
and  Johnson,  at  the  time  of  making  and  accepting  the  instrument,  had  not,  nor  had 
they  at  any  time  since,  any  money,  goods,  or  effects  whatsoever  belonging  to  Livesey 
and  Co.  or  to  Minet  and  Fector  in  their  hands,  and  that  Gibson  and  Johnson  have 
not  paid  the  bill.  Upon  this  special  verdict  the  Court  of  King's  Bench  has  given 
judgment  for  the  Plaintiffs  below,  the  now  Defendants  in  error,  upon  the  fifth  count 
of  the  declaration,  and  for  the  Plaintiffs  in  error  on  the  other  counts.  And  your 
Lordships  having  heard  the  argument.=,  have  been  pleased  to  propose  the  following 
questions  to  the  Judges. 

1st.  Whether  the  making  of  the  instrument  declared  upon  appears  upon  the  special 
verdict  to  be  so  criminal  that  the  policy  of  the  law  will  not  suffer  an  action  to  be 
founded  upon  such  instrument? 

2dly.  Whether  upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned 
in  the  fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer? 

3dly.  Whether  the  matter  of  the  special  verdict  will  sustain  any  other  count  in 
the  declaration  1 

The  first  question  proposed  does  not  proceed  on  any  objection  to  the  form  of  this 
particular  action,  but  to  the  maintaining  of  any  action  whatsoever  against  Gibson  and 
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Johnson  in  respect  of  the  bill  in  question,  supposing  that  there  may  have  been 
disclosed  by  the  special  verdict  such  a  degree  of  criminality  on  the  part  of  Gibson 
and  Johnson  in  the  share  they  have  had  in  the  transaction  relating  to  this  bill,  as  is 
sufficient  to  involve  them  in  the  guilt  of  felony,  and  consequently  such  as  calls  for 
a  public  prosecution,  instead  of  a  private  action  by  the  party  [594]  complaining  of 
the  breach  of  a  contract  so  constituted.  Undoubtedly  there  have  been  cases  in  which 
the  indorsement  of  a  fictitious  name  upon  a  bill  of  exchange  has  been  determined  to 
be  a  fiirgery  ;  for  it  is  not  essential  to  constitute  that  crime,  that  there  should  be  a 
person  in  existence  whose  name  is  forged,  though  it  is  essential  that  it  should  bo  done 
with  intent  to  defiaud  some  person  who  must  be  particularly  specified.  In  the 
present  case  there  is  nothing  stated  by  the  verdict  to  charge  Gibson  and  Johnson 
with  the  fact  of  assisting  Livesey  and  Co.  in  the  false  making  or  counterfeiting  this 
indorsement,  even  supposing  it  had  been  expressly  found  to  have  been  done  by  Livesey 
and  Co.  with  intent  to  defraud  Minet  and  Fector.  If  therefore  there  is  any  ground 
for  imputing  to  Gibson  and  Johnson  a  felony  in  respect  of  this  bill,  it  must  be  the 
offence  of  uttering  and  publishing  the  indorsement  knowing  it  to  be  forged.  I  am  at 
present  by  no  means  prepared  to  say,  that  the  mere  undertaking  of  a  man  to  pay  a 
bill  drawn  upon  him  by  his  correspondent  in  favour  of  a  person  who  has  no  existence, 
is  of  itself  an  uttering  and  publishing  of  the  indorsement  knowing  it  to  be  forged, 
within  the  meaning  of  the  statute.  But  whatever  may  be  the  determination  of  such 
a  case,  if  ever  it  should  come  before  a  court  of  criminal  judicature,  the  question  cannot 
arise  unless  the  fact  be  stated  to  be  committed  with  intent  to  defraud  some  particular 
person,  which  is  not  the  present  case.  And  indeed  it  here  appears,  that  Minet  and 
Fector  had  parted  with  their  money  to  Livesey  and  Co.  for  the  bill,  before  it  was 
accepted  by  Gibson  and  Johnson.  If  therefore  this  preliminary  objection  to  the 
Plaintitr's  cause  of  action  be  not  well  founded,  which  I  conceive  it  not  to  be,  it  is 
next  to  be  considered  whether  this  action  can  be  maintained  on  the  fifth  cotuit  of  the 
declaration,  which  treats  the  bill  as  payable  to  the  bearer,  and  deduces  a  title  to  the 
Plaintiffs  in  the  action  in  that  character;  on  which  count  judgment  has  been  given 
for  them  by  the  Court  of  King's  Bench.  To  consider  the  bill  in  question  as  a  bill 
payable  to  bearer,  is  undoubtedly  to  treat  it  as  an  instrument  in  a  different  form 
from  that  in  which  it  appears;  and  yet  it  is  certain  that  the  bill  is  not  in  reality 
what  it  imports  to  be.  The  construction  which  has  been  put  upon  this  instrument 
by  the  Court  below,  is  that  which  will  give  effect  to  it,  and  compel  the  defendants 
there  to  do  what  in  justice  they  are  bound  to  do,  viz.  to  make  good  the  engagement 
they  entered  into  by  accepting  the  bill;  viz.  to  pay  the  amount  of  it.  In  order  to 
support  this  construction,  recoursa  must  be  had  to  the  facts  dis-[595]closed  by  the 
special  verdict ;  and  there  it  appears  that  Livesey  and  Co.  when  they  made,  and 
Gibson  and  Johnson  when  they  accepted  the  bill,  knew  that  there  was  no  such  person 
as  John  White,  the  supposed  payee  of  the  bill,  in  existence  to  receive  the  money,  or 
authorize  any  other  person  by  indorsement  to  receive  it,  and  that  the  bill  was  incapable 
of  being  negotiated  in  that  form.  But  it  was  meant  to  be  a  negotiable  bill  of  e.xchange, 
and  has  actually  been  delivered  for  a  valuable  consideration  ;  and  therefore  to  give 
effect  to  it,  and  to  what  we  must  take  to  be  the  intention  of  the  parties,  it  seems 
requisite  to  construe  it  (as  between  those  parties)  a  bill  payable  to  bearer,  and  con- 
sequently assignable  by  the  delivery  which  has  taken  place.  It  is  clear,  (as  was  said 
by  the  Court  of  King's  Bench  in  giving  judgment  in  the  c:ise  of  Talloch  v.  Hank 
(3  Term  R"p.  B.  K.  174)  in  Eister  Term  1789,)  that  many  instruments  may  be 
enforced  contrary  to  the  wording  of  them  ;  as  if  B.  tenant  for  the  life  of  C,  and  he  in 
remainder  or  reversion  in  fee  having  several  estates  in  the  same  land,  join  in  the 
same  lease  by  deed  ;  during  the  life  of  C.  it  shall  be  considered  as  the  lease  of  B.  and 
confirmation  of  him  in  reversion  or  remainder,  and  after  the  death  of  C.  it  is  the 
lease  of  the  remainder  man,  and  the  confirmation  of  B.  according  to  Co.  Litt.  4.5  a. 
The  case  of  Collis  v.  Emmelt  determined  by  the  Court  of  Common  Pleas  in  Hilary 
Term  1790,  which  is  reported  in  the  Term  Reports  of  that  Court  (ante,  313),  and 
which  has  been  referred  to  in  the  argument,  appears  to  have  been  decided  on  the 
same  principle  with  the  present  case.  There  the  defendant  wrote  his  name  on  a  blank 
paper,  and  delivered  it  to  Livesey  and  Co.  for  the  purpose  of  drawing  a  bill  of  exchange 
for  such  sura,  and  payable  to  such  person  as  they  should  think  fit.  Livesey  and  Co. 
drew  a  bill  on  the  papsr  over  the  defendant's  name  for  1.5.511.  upon  themselves, 
payable  to  George  Chapman  or  order,  which  a  clerk  of  Livesey  and  Co.  accepted  for 
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them ;  and  witli  the  authority  of  Livesey  and  Co.  the  name  of  George  Chapman  was 
indorsed  upon  the  paper.  This  bill  was  then  delivered  for  a  valuable  consideration 
to  a  person  on  behalf  of  one  Jeffery,  who  negotiated  it  with  the  Plaintiffs  :  there  was 
no  such  person  as  Chapman  the  supposed  payee.  In  an  action  brought  by  the 
Plaintiffs  against  Emmett  as  the  drawer  of  the  bill,  the  Court  held  upon  a  special 
verdict  that  the  Plaintiffs  might  lecover  against  him  as  the  diawer  of  a  bill  payable 
to  bearer,  on  a  count  to  that  effect.  Upon  the  whole  therefore  I  conceive,  on  this 
[596]  special  verdict,  that  the  bill  mentioned  in  the  fifth  count  may  be  deemed  in 
law  a  bill  payable  to  bearer. 

But  supposing  that  it  cannot  properly  be  so  deemed,  then  I  conceive  that  the 
matter  of  the  special  verdict  will  sustain  the  first  count  in  the  declaration,  and  in  this 
way,  viz.  the  request  contained  in  the  bill  directed  to  Gibson  and  Johnson  to  pay  the 
money  to  John  White  or  order,  inasmuch  as  no  such  person  existed,  and  that  was 
known  both  to  the  drawer  and  drawee,  may  be  considered  (as  between  those  parties)  as 
a  request  to  pay  so  much  money,  without  mentioning  any  payee ;  and  the  indorsement 
of  the  fictitious  name  a  mere  nullity,  conveying  no  interest  to  Livesey  and  Co.  as 
indorsees.  It  is  material  then  to  consider  what,  under  these  circumstances,  may  be 
the  effect  of  the  indorsement  from  Livesey  and  Co.  on  the  bill,  whereby  they  direct 
the  contents  to  be  paid  to  Minet  and  Fector.  In  such  case  it  seems  no  forced  con- 
struction of  that  indorsement  to  say,  that  Livesey  and  Co.  speak  by  it  this  language 
to  Gibson  and  Johnson,  "  We  have  on  the  face  of  this  bill  required  you  to  pay 
7211.  5s.  without  mentioning  any  real  person  to  whom  it  can  be  paid  (and  which  you 
know);  we  now  direct  you  to  pay  that  sum  to  Minet  and  Fector."  After  which 
direction,  the  acceptance  is  made  by  Gibson  and  Johnson.  Thus  the  names  of  Minet 
and  Fector  may  be  incorporated  in  the  bill,  instead  of  the  fictitious  name  of  John 
White ;  and  they  will  be  intitled  to  maintain  their  action  on  the  first  count  of  the 
declaration,  which  has  stated  the  special  circumstances  of  the  case,  and  which  are 
verified  by  the  special  verdict. 

The  result  of  the  whole  is,  that  the  opinion  which,  with  all  deference,  I  have  to 
submit  to  the  House  on  the  questions  proposed  is, 

L  That  the  making  the  instrument  declared  upon,  does  not  appear  upon  the 
special  verdict  to  be  so  criminal,  that  the  policy  of  the  law  will  not  suffer  an  action 
to  be  founded  on  such  instrument. 

2.  That  upon  the  matter  found  in  the  special  verdict,  the  bill  mentioned  in  the 
fifth  count  can  be  deemed  in  law  a  bill  payable  to  bearer.     Or  if  it  caunot,  then 

3.  That  the  matter  of  the  special  verdict  will  sustain  the  first  count  of  the 
declaration. 

Gould,  J. — ^As  it  appears  in  the  first  count,  and  by  the  verdict,  that  the  drawers 
Livesey  and  Co.  and  the  drawees  Gibson  and  Johnson  knew  that  no  such  person  as 
John  White  existed,  [597]  and  therefore  that  it  was  impossible  there  should  be  such 
an  indorsement  as  the  bill  literally  seems  to  require,  and  consequenily  that  it  could 
never  have  been  intended  there  should  be  such  an  indorsement,  I  think  that  must  be 
rejected  as  surplusage  and  repugnant.  The  bill  then  will  stand  as  a  direction  to  pay 
to  order,  and  supposing  it  to  have  been  drawn  in  that  form,  to  pay  to  order,  I 
consider  the  word  our  must  have  been  supplied  by  a  necessaiy  subintelligitur  ;  and 
then  the  bill  being  indorsed  to  the  Plaintiffs  for  a  full  and  valuable  consideration, 
they  became  the  bona  fide  holders,  and  upon  this  construction  clearly  intitled  to 
recover  against  the  acceptors.  Nor  would  the  law  allow  them  or  the  drawers  to  say 
that  they  intended  to  cheat  and  defraud  the  holders  who  should  purchase  it  as  a  fair 
bill,  which  the  acceptors  ratified  as  such,  and  on  whom  (the  bill  being  directed  to 
them  to  pay)  the  Plaintiffs  could  not  but  have  a  principal  reliance  for  payment  in  case 
they  should  accept  it,  which  from  the  nature  of  the  transaction  was  to  be  expected. 
For  Lex  est  sanctio  justa,  jubens  honesta,  prohibens  contraria.  I  therefore  conclude 
that  this  bill  is  to  be  considered  as  a  bill  drawn  on  the  Defendants  payable  to  the 
order  of  the  drawers,  and  in  that  view  is  no  more  than  in  the  ordinary  course  of  a 
bill  payable  to  order  within  the  custom  of  merchants;  in  which  case,  whether  the 
acceptor  had  effects  of  the  drawer  or  not  is  immaterial. 

Upon  the  supposition  that  the  opinion  I  entertain  and  have  delivered  on  the  first 
count  should  be  conceived  not  to  be  tenable,  the  next  consideration  will  be  whether 
the  ground  taken  by  the  Court  of  King's  Bench  to  construd  it  to  be  a  bill  under  the 
circumstances  of  the  case  payable  to  bearer,  is  right,  ub  res  magis  valeat  quam  pereat ; 
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whether  when  it  is  impossible  for  the  instrument  to  operate  literally,  the  equity  of 
the  law  will  not  put  suuh  a  sense  upon  it  as  will  answer  the  intention  of  the  parties 
and  yive  it  effect.  It  would  be  enough  to  say  to  give  it  effect  to  the  innocent  party, 
but  1  do  not  hesitate  to  speak  plurally,  the  intention  of  the  parties,  since  it  appears 
that  both  diawers  and  acceptors  knew  it  could  not  have  effect  literally  in  the  form 
in  which  it  was  fabricated,  and  as  I  have  already  observed,  the  law  will  not  endure 
that  they  should  allege  that  their  intention  was  fraudulent ;  for  allegans  suara 
turpitudinera  non  est  audiondus.  It  is  a  rule  of  law,  that  every  instrument  shall  be 
construed  in  the  most  forcible  manner  against  the  maker.  .The  argument  then  results 
to  this:  it  was  in  the  power  of  the  drawers  and  acceptors  (for  it  is  evident  they  acted 
in  [598]  concert)  to  have  framed  the  bill  to  be  payable  to  a  leal  person  or  order,  or 
to  bearer,  and  in  either  case  it  would  have  been  eti'cctual  to  charge  the  drawers,  and 
after  acceptance  the  drawees.  But  they  do  not  choose  to  take  the  first  course  ;  and 
it  is  highly  probable  (1  might  say  apparent)  that  the  reason  was,  they  knew  that  no 
substantial  payee  would  indorse  the  bill,  and  .so  their  purpose  in  that  form  would 
be  defeated.  They  therefore  resort  to  an  elusory  form,  which  could  not  in  that 
shape  have  any  force  or  ell'ect.  It  remains  then  that  it  should  be  construed  that 
they  meant  the  bill  should  be  piyable  to  bearer,  as  being  the  oidy  way  in  which,  in 
its  original  formation,  it  could  take  effect  and  oblige  them  as  a  bill  of  exchange. 

No  viuleiice  is  done;  it  follows  and  enforces  what  must  be  presumed  to  be  their 
intention,  the  payment  to  the  person  justly  intitled  to  the  money.  No  inconvenience 
can  ensue,  because  by  the  satisfaction  of  the  bill  all  farther  circulation  of  it  is  at  au 
end.  For  these  reasons  I  am  of  opinion  that  the  Court  of  King's  Bench  had  suBicient 
foundation  to  decide  for  the  I'laintill's  on  the  fifth  count. 

IjORD  Chief  Baron  Eyre. — This  is  an  action  on  the  case,  and  the  Plaintiffs' 
declaration  consists  of  ten  counts.  In  the  first  they  state,  that  certain  persons  using 
trade  and  commerce  as  copartners,  in  the  copartnership  name  and  firm  of  Livesey, 
llargreave  and  Co.  according  to  the  usage  and  custom  of  merchants,  made  their  bill 
of  exchange  in  writing,  (the  hand  of  one  of  the  said  copartners  on  their  joint  account, 
and  in  their  copartnership  name  and  firm  being  thereunto  subscribed,)  and  directed 
it  to  the  Defendants  by  the  name,  &c.  and  thereby  required  them,  three  months  after 
date,  to  pay  to  Mr.  John  White  or  order,  7211.  Ss.  value  received,  with  or  without 
advice  ;  they  the  said  Livesey,  llargreave  and  Co.  then  and  there  well  knowing  that 
no  such  person  as  John  White  in  the  said  bill  of  exchange  nameil  existed  :  upon  which 
bill  afterwards  an  indorsement  was  made,  purporting  to  be  the  indorsement  of  John 
White  named  in  the  said  bill,  and  tj  be  subscribed  with  his  hand  and  name,  and 
purporting  to  require  the  sum  of  money  in  the  bill  contained  to  be  paid  to  the  said 
Livesey,  llargreave  and  Co.  or  their  order.  That  afterwards  the  said  persons  using 
trade,  &c.  in  the  name  and  tirm  of  Livesey,  Hargreave  and  Co.  by  an  indorsement 
subscribed  with  the  name  and  hand  of  Absalom  Goodrich,  by  procuration  of  the  said 
Livesey,  Hargreave  and  [599]  Co.  according  to  the  usage  and  custom  of  merchants 
appointed  the  contents  of  the  liill  to  be  paid  to  the  Plaintill's,  and  delivered  the  bill  so 
indorsed  with  the  names  of  White  and  Goodrich  to  the  Plaintiffs ;  which  bill  was 
afterwards  according  to  the  usage  and  custom  of  merchants  shewn  and  presented  to 
the  Defendants  for  their  acceptance,  who  according  to  the  usage  and  custom  of 
merchants  accepted  the  same,  knowing  that  no  such  person  as  John  White  in  the  bill 
named  existed,  and  that  the  name  John  White  indorsed  on  the  bill  was  not  the 
handwriting  of  any  person  of  that  name.  By  reason  whereof,  and  by  force  of  the 
usage  and  custom  of  merchants,  the  Defendants  became  liable  to  pay  to  the  Plaintiffs 
the  contents  of  the  bill  according  to  the  tenor  and  effect  of  the  bill,  and  of  their 
acceptance,  &c. 

The  sum  of  this  count  is,  that  Livesey,  Ilaigreave  and  Co.  drew  a  bill  on  the 
defendants,  payable  to  a  non-e.\isting  payee,  which  was  indorsed  by  somebody,  in  the 
name  of  such  payee,  to  Livesey,  Hargreave  and  Co.  and  by  them  by  procuration 
indorsed  and  delivered  to  the  Plaintiffs;  which  bill  was  afterwards  accepted  by  the 
Defendants,  knowing  the  payee  to  be  non-existing,  and  the  indorsement  by  the  payee 
not  to  be  the  hand-writing  of  any  person  of  that  name. 

The  second  count  states  the  making  the  bill,  as  before,  by  Livesey,  Hargreave 
and  Co.  they  knowing  that  the  said  John  White  was  not  a  person  dealing  with,  or 
known  to  them,  and  using  his  name  as  a  nominal  person  only,  and  intemJing  not  to 
deliver  the  same  to  be  actually  indorsed  by  him.     This  count  then  slates  the  indorse- 
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ment  as  before,  and  the  subsequent  indorsement  by  Livesey,  Hargreave  and  Co.  by 
procuration  to  the  Plaintiffs,  and  that  Livesey,  Hargreave  and  Co.  delivered  the  bill 
so  indorsed  to  the  Plaintiffs,  without  having  delivered  the  same  to  the  said  John 
White,  and  without  any  actual  indorsement  or  assignment  thereof  by  the  said  John 
White.  It  then  states  the  presenting  the  bill  for  acceptance  as  before,  and  that  the 
Defendants  well  knowing  that  Livesey,  Hargreave  and  Co.  had  made  and  delivered 
the  bill  as  aforesaid,  with  such  intention  as  aforesaid,  and  that  the  name  John  White 
indorsed  was  not  the  proper  hand-writing  of  John  White  in  the  bill  named,  accepted 
the  same,  &c. 

This  second  count  does  not  seem  to  differ  essentially  from  the  first. 

The  third  count  states  the  bill,  as  before,  to  be  made  payable  to  them  Livesey, 
Hargreave  and  Co.  by  the  name  and  description  [600]  of  Mr.  John  White  or  order, 
and  so,  dropping  the  indorsement  in  the  name  of  John  White,  states  that  the  persons 
using  trade,  &c.  in  the  firm  of  Livesey,  Hargreave  and  Co.  by  indorsement  under  the 
hand  of  Absalom  Goodrich  by  procuration,  &c.  appointed  the  contents  of  the  bill  to 
be  paid  to  the  Plaintiffs,  and  delivered  it  to  the  Plaintiffs  so  indorsed,  and  also  having 
the  name  of  John  White  indorsed  upon  the  same.  The  count  then  states  that  it  was 
presented  for  acceptance  and  accepted,  in  the  common  form,  by  reason  whereof,  &c. 

In  this  count  nothing  is  imputed  to  the  acceptors. 

The  fourth  count  states  the  drawing  the  bill,  as  before,  delivery  to  John  White, 
a  regular  indorsement  by  White  to  the  Plaintiffs,  ((iropping  Goodrich's  indorsement 
by  procuration,)  the  presenting  for  acceptance,  and  the  acceptance.  By  reason 
whereof,  &c. 

This  count  is  in  the  form  iu  which  the  declaration  ought  to  be  conceived,  in  real 
transactions. 

The  fifth  count,  upon  which  the  Plaintiffs  had  judgment,  states  the  bill  drawn  as 
before,  payable  to  the  bearer  thereof ;  that  the  Plaintiffs  before  any  payment  made, 
became  and  were  the  bearers  and  owners  thereof ;  of  which  premises  the  Defendants 
had  notice :  that  the  bill  was  presented  for  acceptance,  and  accepted.  By  reason 
whereof,  &c. 

The  sixth  count  states  the  special  matter  ratione  cujus  the  bill  became  payable  to 
bearer.  It  states  the  bill  drawn  and  payable  as  in  the  first  count ;  then  the  Plaintiffs 
aver  that  there  was  no  such  person  as  John  White  the  supposed  payee,  but  that  the 
name  was  merely  fictitious ;  by  reason  whereof  the  contents  of  the  bill  became  and 
were  payable  to  the  bearer  thereof,  according  to  the  effect  and  meaning  of  the  said 
bill,  and  that  the  Plaintiffs  afterwards  became  the  bearers  and  proprietors  of  it  in  due 
form  of  law.  The  count  then  states  the  presenting  the  bill  and  the  Defendant's 
acceptance.     By  reason  whereof,  &c. 

The  seventh  count  is  a  mere  amplification  of  the  third,  stating  that  at  the  time  of 
making  the  bill,  there  was  a  partnership  or  bouse  of  certain  persons  using  trade,  as 
well  in  the  name  and  firm  of  Livesey,  Hargreave  and  Co.  as  the  name  and  firm  of  John 
White.  That  the  said  last  mentioned  persons  made  their  bill  in  their  copartnership 
name  and  firm  of  Livesey,  Hargreave  and  Co.  payable  to  them  the  said  last  mentioned 
copartners  by  the  name  of  Mr.  John  White  or  order  :  and  that  the  last  mentioned 
copartners  by  an  indorsement  in  writing,  [601]  appointed  the  contents  of  the  bill 
to  be  paid  to  the  Plaintiffs,  and  delivered  the  bill  so  indorsed  to  the  Plaintiffs.  The 
presenting  and  acceptatice  are  then  stated,  by  reason  whereof,  &c. 

The  eighth,  ninth,  and  tenth  counts  are  for  money  had  and  received,  money  paid, 
laid  out  and  expended,  money  lent  and  advanced.  The  general  issue  is  pleaded,  and 
upon  the  trial  the  jury  find  this  special  verdict;  namely, 

"That  the  persons  trading  under  the  firm  of  Livesey,  Hargreave  and  Co.  made 
a  certain  instrument  iu  writing,  the  tenor  of  which  they  set  forth,  of  the  purport  and 
effect  of  the  bill  of  exchange  as  stated  in  the  first  count.  That  at  the  time  of  making 
the  said  instrument,  they  well  knew  that  no  such  person  as  John  White  therein  named, 
existed.  That  an  indorsement  was  made  by  them  upon  the  instrument,  purporting 
to  be  the  indorsement  of  John  White  named  therein,  and  to  be  subscribed  with  his 
hand  and  name,  and  to  require  the  sum  in  the  instrument  contained,  to  be  paid  to 
them  or  their  order.  The  indorsement  is  then  found  by  them,  in  the  name  of  Goodrich, 
by  procuration  to  the  Plaintiffs,  and  that  the  instrument  so  indorsed  was  delivered 
by  them  to  the  Plaintifls  for  a  full  and  valuable  consideration  in  money  paid  to  them 
by  the  Plaintiffs,  and  that  the  Plaintiffs  then  and  there  became  and  are  the  holders 
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of  the  said  iiibtiuinuiit.  That  they  presentod  it  for  acceptance  to  the  Defendants,  who 
accepted  it  well  knowing  that  nu  such  person  as  John  White,  in  the  said  instrument 
named,  existed  ;  and  that  tlio  name  of  John  White  so  indorsed  thereon  was  not  the 
band-writing  of  any  person  of  that  name.  That  the  Defendants  at  the  time  of  making 
and  accepting  the  said  instrument,  had  not,  nor  had  at  any  lime  since,  any  money, 
goods  or  efftcis  whatsoever,  of  Livesey,  Hargreave  and  Co.  or  of  the  PlaiiitiB's  in  their 
hands,"  &c. 

Upon  this  record  three  questions  are  made ;  the  last  is  in  substance,  Whether  this 
special  verdict  will  su.stain  any  one  of  the  ten  counts  in  the  declaration,  except  the 
fifth?  In  order  to  narrow  this  question,  and  to  introduce  what  appears  to  me  to  be 
the  real  point,  it  may  be  proper  to  observe  in  this  place,  that  five  of  the  ten  counts 
in  the  declaration,  naniel}',  the  third,  seventh,  eighth,  ninth,  and  tenth,  seem  to  be 
laid  out  of  the  case  by  the  special  verdict.  The  bill  is  not  made  payaljlo  to  Livesey, 
Hargreave  and  Co.  by  the  name  of  John  White,  which  is  stated  in  the  third  count; 
nor  is  it  made  payable  to  them  by  the  medium  slated  in  the  seventh  count,  that 
there  was  a  partnership  trading  in  both  firms ;  and  the  fact  found,  that  the  acceptors 
had  no  money  in  their  hands  either  of  the  drawers  or  [602]  of  the  I'laintitrs,  seems  to 
exclude  the  three  last  counts.  As  to  those  three  last  counts  it  is  to  be  observed,  in 
addition  to  the  effect  of  the  finding  in  the  negative,  that  if  there  had  been  no  such 
negative  finding,  slill  the  special  verdict  would  not  have  supported  those  counts,  the 
finding  amounting  at  best  to  nothing  more  than  evidence  of  the  fact  of  money  had 
and  received,  which,  according  to  the  rules  which  govern  the  application  of  special 
verdicts  to  the  matters  in  issue,  is  always  deemed  an  insufficient  finding.  I  have  said 
that  I  object  to  the  three  last  counts,  one  of  which  is  for  money  paid,  &c.  that  they 
are  not  found.  I  go  farther,  and  say  that  the  evidence  which  might  have  supported 
either  of  those  counts  is  not  found,  and  particularly  the  evidence  which  might  have 
supported  the  count  for  money  paid,  &c.  The  theory  of  a  bill  of  exchange  is,  that 
the  bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the  acceptor  to  the  drawer, 
and  that  acceptance  imports  that  the  acceptor  is  a  debtor  to  the  drawer,  or  at  least 
has  effects  of  the  drawer's  in  his  hands.  But  in  an  action  wherein  the  declaration  is 
upon  the  bill  itself,  creating  a  duty  by  the  custom  of  merchants,  lliis  is  all  out  of  the 
case.  In  any  other  action  of  assumpsit  at  conuuon  law  founded  upon  a  bdl  of  exchange, 
the  bill  is  offered  as  evidence  oidy  of  the  duty.  It  has  been  expressly  determined  (a) 
that  a  general  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  exchange  ;  but  the 
indebitatus  must  be  for  some  duty,  such  as  money  lent,  &c.  and  the  bdl  is  offered  as 
evidence  of  that  duty  (h).     Now  when  it  is  offered  as  evidence  of  the  duty,  it  is  but 

(a)  1  Salk.  125.     Hodges  v.  Steward. 

{h)  [In  what  cases  the  holder  of  a  bill  of  exchange  or  promissory  note  can  give  it 
in  evidence  under  the  money  counts,  appeals  not  to  be  well  settled.  It  seems  that 
between  immediate  parties  a  bill  or  note  is  evidence  either  of  money  had  and  received 
by  the  Defendant  to  the  use  of  the  Plaintiff',  or  of  money  paid  or  lent  by  the  Plaintiff 
to  the  use  of  the  Defendant.  Thus  an  acceptance  importing  that  the  acceptor  is  a 
debtor  to  the  drawer  (viiie  supra),  the  drawer  may  give  in  evidence  a  bill  payable  to 
his  own  order  under  tbe  count  for  money  had  and  received,  in  an  a-jtion  against  the 
acceptor.  Thompson  v.  Murgan,  3  Campb.  N.  P.  C.  101.  So  a  bill  of  exchange  is 
prima  facie  evidence  of  money  lent  by  the  payee  to  the  drawer,  and  may  be  given  in 
evidencL  under  the  money  counts  in  an  action  by  the  former  against  the  latter.  Bayley 
on  Bills,  Ii86,  4th  Edit.  So  also  an  indorsement  is  piima  facie  evidence  of  money  lent 
by  the  indorsee  to  the  indorser,  ibid.  1G4. 

But  where  tbe  paities  are  not  immediate  it  has  been  doubted  whether  the  common 
counts  can  be  resorted  to.  It  is  indeed  said  that  a  bill  is  prima  facie  evidence  of 
money  had  and  received  by  the  acceptor  to  the  use  of  the  holdei'.  Le  Sage  v.  Juhnsan, 
Forrest,  23.  Bayley  on  Bills,  287,  4th  Edit.  2  PhiU.  Ev.  30,  6th  Edit.  So  also  of 
money  had  and  received  by  the  drawer  to  the  use  of  the  holder,  and  of  money  paid  by 
the  holder  to  the  use  of  the  drawer.  Bayley  on  Bills,  286.  On  the  other  hand,  it  is 
contended  that  there  is  no  privity  between  these  parties,  upon  which  an  action  of 
indebitatus  assumpsit  can  be  maintained.  See  Cowley  v.  Dunlop,  1  T.  R.  571.  Exon 
V.  Russell,  4  M.  &  S.  507.  JVaynam  v.  Bend,  1  Campb.  N.  P.  C.  175.  Bennett  v. 
Farrel,  ibid.  130.  If  however  the  bill  is  evidence  of  money  had  and  received  between 
original  parties,  may  not  tbe  transfer  of  the  bill  carry  with  it  all  the  rights  which  the 
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evidence  ;  and  any  of  the  presumptions  which  the  writing  affords  may  be  contradicted 
by  evidence,  and  from  the  whole  of  the  evidence  the  jury  must  draw  the  conclusion  of 
fact  that  so  much  money  was  lent,  so  much  had  and  received,  &c.  The  presumptions 
of  evidence  which  the  writing  affords,  have  no  application  to  the  assumpsit  for  money 
paid  by  the  payee  or  holder  of  a  bill  to  the  use  of  the  acceptor  :  it  must  be  a  very 
special  case  which  will  support  such  an  assumpsit.  I  can  conceive  a  case,  in  which  an 
acceptance  might  be  evidence  of  money  paid  by  the  payee  to  the  use  of  the  acceptor. 
I  may  borrow  of  one  man  to  lend  to  another,  and  if  the  person  of  whom  I  borrow  the 
money  pays  it  by  my  order  into  the  hands  of  him  to  whom  I  mean  to  lend  it,  this 
might  be  a  ground  upon  which  a  jury  might  find  that  the  money  was  paid  to  my  use. 
A  bill  of  exchange  may  be  the  medium,  by  which  I  the  [603]  acceptor  borrow  the 
amount  of  the  bill  of  the  payee  to  lend  to  the  drawer ;  and  when  the  payee  with  the 
privity  of  me  the  acceptor,  and  at  my  request,  pays  to  the  drawer  the  amount  of  the 
bill,  the  money  so  paid  may  be  said  to  be  paid  to  the  drawer  to  the  use  of  me  the 
acceptor.  But  upon  this  special  vertiict,  neither  the  fact,  nor  the  evidence  of  the  fact 
is  found.  The  payee's  money  is  not  found  to  have  been  advanced  to  the  drawer  at 
the  request  of  the  acceptor,  with  his  privity,  or  with  any  sort  of  communication  with 
him.  No  man  will  deny  that  before  the  acceptance  it  was  a  loan  to  the  drawer,  for 
which  the  drawer  was  debtor  to  the  payee.  The  mere  acceptance,  without  any  com- 
munication of  the  circumstances  attending  that  loan,  could  not  alter  the  nature  of 
the  acceptor's  engagement,  nor  amount  to  a  ratification  of  any  thing  which  had  passed 
between  the  drawer  and  the  payee,  nor  charge  the  acceptor  beyond  the  ordinary  effect 
of  his  acceptance. 

But  further,  ratification  supposes  something  which  may  be  ratified  :  but  there  is 
nothing  found  by  this  special  verdict  to  have  passed  between  the  drawer  and  the 
payee,  in  any  manner  involving  the  acceptor,  or  which  the  acceptor  could  ratify.  We 
are  not  first  to  presume  a  transaction  between  the  drawer  and  payee,  which  could 
charge  the  acceptor,  and  then  make  his  acceptance  a  ratification  of  that  transaction. 
There  are  only  two  facts  stated  which  in  any  manner  concern  the  acceptor.  He  had 
no  efi'ects  in  his  hands  of  the  drawer's,  and  he  knew  that  the  payee  was  fictitious. 
The  acceptance,  the  acceptor  having  in  fact  no  effects  in  his  hands,  approaches  nearer 
to  an  undei  taking  for  the  debt  of  another  which  bad  been  previously  contracted,  that 
to  any  other  species  of  contract  at  the  common  law.  The  acceptor's  knowledge  that 
the  payee  was  fictitious  may  infect  the  contract  he  has  entered  into  with  fraud,  but 
cannot  alter  the  nature  of  the  contract  itself.  I  remain  therefore  of  opinion  that 
the  three  last  counts,  which  are  general  indebitatus  assumpsit  for  duties,  cannot  be 
supported  by  this  special  verdict.  And  upon  the  discussion  of  the  question,  it  appears 
to  me  that  the  argument  is  more  conclusive  against  the  ninth  count,  for  money  paid 
to  the  use  of  the  acceptor,  than  against  the  others. 

The  fourth  count,  which  is  in  the  common  foim  of  declaring  by  an  indorsee  of  an 
inland  bill  of  exchange  against  the  acceptor,  and  supposing  the  original  payee  to  have 
indorsed  immediately  to  him,  striking  out  the  intermediate  indorsements,  must  also 
be  laid  out  of  the  case,  because  in  the  first  place  there  [604]  is  an  intermediate  indorse- 
ment found,  and  in  the  next  place  it  is  found  that  the  original  payee  did  not  indorse 
to  any  body. 

The  general  question  upon  the  matter  found  in  the  special  verdict,  will  then  be 

party  transferring  it  possessed  ?  Edie  v.  East  India  Company,  1  W.  Bl.  299.  Where 
A.  is  indebted  to  B.  for  money  had  and  received,  and  B.  to  C.  in  the  same  sum,  and 
it  is  agreed  amongst  all  the  parties  that  A.  shall  pay  C,  C.  may  maintain  assumpsit 
for  money  had  and  received  against  A.  IFilsan  v.  C'oupland,  o  B.  &  A.  2"28,  ante, 
p.  239,  note.  Why,  therefore,  may  not  the  demand  for  money  had  and  received  be 
transferred  with  the  bill  according  to  the  custom  of  merchants,  as  well  as  by  the 
agreement  of  the  parties  1 

The  bill  or  note  is  only  prima  facie  evidence  of  money  had  and  received,  and  there- 
fore if  it  appears  that  there  have  been  no  other  transactions  between  the  parties,  as  if 
the  Defendant  has  signed  the  note  as  a  surety  only,  it  cannot  be  given  in  evidence 
under  the  common  counts.      IFells  v.  Girling,  3  B.  Moore,  79. 

As  to  giving  promissory  notes  in  evidence  under  the  money  counts,  see  Harris 
v.  Huntback,  I  Burr.  375,  Dimsdak  v.  Lanchester,  4  Esp.  N.  P.  C.  201.] 
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reduced  to  the  question,  Whether  the  matter  (jf  the  special  venlict  will  support  any 
one  of  the  four  remaining  counts,  (viz.)  the  first,  second,  fifth,  or  sixth? 

Theie  is  a  preliminary  question,  viz.  "  Whether  the  making  of  the  instrument 
declared  upon,  appears  upon  the  special  verdict  to  be  so  criminal  that  the  policy  of 
the  lasv  will  not  sntfer  an  action  to  be  founded  upon  such  instrument/"  which  will  be 
disposed  of  by  observing,  that  (although  the  transaction  stated  in  the  special  verdict 
appears  to  be  of  a  very  criminal  nature,  perhaps  sufficient  to  have  warranted  a  charge 
of  forgery  against  both  the  drawers  and  acceptors  of  this  bill,  arid  also  to  have 
warranted  the  finding  of  all  that  is  necessary  to  constitute  the  crime  of  forgery,  in 
both)  the  crime  does  not  appear  upon  this  special  verdict  so  constituted.  There  is  no 
fraudulent  intention  found,  which  is  of  the  essence  of  the  crime;  consequently,  the 
question  whether  the  policy  of  the  law  would  suffer  an  action  to  be  founded  upon  the 
crime,  does  not  arise.  Upon  this  question  there  is  no  difference  of  opinion,  and 
therefore  I  forbear  troubling  the  House  with  any  par  ticular  discussion  of  it ;  and  I 
return  to  the  question.  Whether  the  special  verdict  will  support  any,  and  which  of 
the  four  counts  before  eiuimerated,  viz.  ihe  first,  second,  fifth,  or  si.xth,  which  will 
include  all  that  remains  to  be  answereil  of  the  second  and  third  questions  proposed  to 
the  Judges. 

And  upon  the  first  view  of  the  case,  and  compaiing  the  facts  stated  in  the  special 
verdict  with  the  state  of  the  Plaintiffs'  case  in  his  first  count,  they  tally  so  exactly, 
that  I  am  obliged  to  acknowledge  that  the  matter  in  the  special  verdict  is  a  direct 
proof  of  the  fact  stated  irr  this  courrt :  and  one  might  have  expected,  that  the  Plaintiff 
would  have  had  judgment  upon  that  count  in  his  favour,  if  on  arry.  I  agree  likewise 
that  the  special  verdict  finds  all  the  material  facts,  upon  which  the  second  and  sixth 
counts  proceed.  It  is  a  mere  conclusion  of  law  from  the  facts,  that  irr  the  first  aird 
secorrd  counts,  by  reason  of  the  premises,  the  acceptor  became  liable  to  pay  the 
contents  of  the  bill  to  the  Plairrtiffs;  and  in  the  sixth  count,  that  by  reason  of  there 
beirrg  no  such  persorr  as  John  White,  the  conterrts  of  the  bill  became  payable  to  the 
bearer.  The  real  (juestiorr  therefore  with  regard  to  those  three  courrts  is,  not  whether 
the  facts  fourrd  [605]  will  sustain  them,  but  whether  the  counts  themselves  are 
sufiicierrt  in  law  to  mairrtain  the  Plairrtiffs'  action?  Why  was  not  the  judgmetrt  taken 
upon  orre  or  the  other  of  these  three  counts?  I  cair  imagine  but  orre  reasorr,  namely, 
that  the  Plairrtiffs  did  not  dare  to  risk  their  judgraerrt  upon  either  of  them,  supposing 
that  they  eirtered  up  the  judgment  at  their  peril  ;  or  if  it  was  the  deliberate  act  of  the 
Court,  that  the  Court  were  of  opirrion  that  ireither  of  those  thi-ee  counts  could  be 
sustaiired  in  point  of  law.  I  do  humbly  corrceive,  that  they  cannot  be  sustained  in 
point  of  law,  and  that  this  will  be  material  to  the  arguriietrt  uporr  the  second  question 
which  applies  to  the  fifth  count,  I  may  say  decisive  of  it.  For  if  it  be  not  a  ju^t 
conclu-ion  of  law  in  the  sixth  count,  that  by  reason  of  the  bill  being  made  payable  to 
a  fictitious  payee,  the  contents  of  the  bill  became  payable  to  the  bearer,  I  apprehend 
it  will  he  extremely  difficult  to  find  any  other  grourrd  iir  law,  upoir  which  the  bill 
mentiorred  irr  the  fifth  count  can  be  tleemed  irr  law  a  bill  payable  to  bearer:  and  I 
need  not  observe  that  the  Plairrtiffs  have  nothing  but  a  conclusiorr  of  law  to  rely  uporr, 
for  mairrtidrrirrg  this  fifth  count ;  the  mere  fact  found  by  the  special  verdict  being  in 
direct  oppositiorr  to  the  fact  stated  irr  the  fifth  count. 

I  shall  make  a  few  introductory  observations,  which  I  appreherrd  will  apply  to 
all  these  courrts.  Arrd  first  I  observe,  that  the  questiorrs  which  arise  upon  this  recoi'd 
are  questions  which  relate  to  the  Plaintiff's  declaration,  arrd  not  to  the  Defendant's 
plea ;  to  the  Plairrtifl's  title  to  sue,  and  not  to  the  deferrce  set  up  agairrst  that  title. 
I  presume  it  must  be  admitted  to  me,  that  a  Plaintiff  who  sues  uporr  a  bill  of  exchange 
must  shew  a  title  to  sue  upon  it,  irr  the  same  manner  as  every  other  Plaintiff  must 
shew  a  sufficient  title  to  enable  him  to  mairrtain  the  actioir  which  he  brings.  Bills 
of  exchange  being  of  several  kirrds,  the  title  to  sue  upon  any  oire  bill  of  exchange  in 
particular,  will  depeird  upon  what  kind  of  bill  it  is,  and  whether  the  holder  claims 
title  to  it  as  the  original  payee,  or  as  deriviirg  from  the  original  payee,  or  from  the 
drawer,  in  the  case  of  a  bill  drawrr  payable  to  the  drawer's  own  order,  who  is  irr 
the  nature  of  an  original  piyee.  The  title  of  an  original  payee  is  immediate,  and 
apparerrt  on  the  face  of  the  bill.  The  derivative  title  is  a  title  by  assignment,  a  title 
which  the  commorr  law  does  irot  acknowledge,  but  which  exists  only  by  the  custom 
of  merchants.  As  it  is  by  force  of  the  custom  of  merchants,  that  a  bill  of  ex-[606]- 
change  is  assignable  at  all,  of   necessity   the  custom  must  direct  how  it  shall  be 
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assigned ;  and  in  respect  to  bills  payable  to  order,  the  custom  has  directed  that  the 
assignment  should  be  made  by  a  writing  on  the  bill  called  an  indorsement,  appointing 
the  contents  of  that  bill  to  be  paid  to  some  third  person  ;  and  in  respect  of  bills  drawn 
payable  to  bearer,  that  the  assignment  should  be  constituted  by  delivery  only.  This 
is  simple  and  obvious;  every  man  who  can  read  can  discover  whether  the  holder  of  a 
bill  claims  to  be  the  assignee  of  it  as  indorsee,  or  as  bearer.  If  it  should  be  questioned 
whether  a  bill  payable  to  bearer  passes  by  assignment,  or  whether  every  bearer  is  not 
an  original  payee,  as  being  within  the  description  in  the  bill  itself  of  the  original 
payee,  it  does  not  appear  to  me  to  be  necessary  to  this  argument  that  this  question 
should  be  decided.  I  am  content  that  it  should  be  taken  either  way.  In  either  case 
the  title  of  a  bearer  is  self-evident,  the  title  of  an  indorsee  appears  by  the  indorsement 
itself,  the  truth  of  which  is  guaranteed  by  the  highest  penal  sanctions.  Every  thing 
which  is  necessary  to  be  known,  in  order  that  it  may  be  seen  whether  a  writing  is  a 
bill  of  exchange,  and  as  such  by  the  custom  of  merchants  partakes  of  the  nature  of 
a  specialty,  and  creates  a  debt  or  duty  by  its  own  proper  force,  whether  by  the  same 
custom  it  be  assignable,  and  how  it  shall  be  assigned,  and  whether  it  has  in  fact  been 
assigned  agreeable  to  the  custom,  appears  at  once  by  the  bare  inspection  of  the  writing  ; 
with  the  circumstance,  in  the  case  of  a  bill  payable  to  bearer,  of  that  bill  being  in  the 
possession  of  him  who  claims  title  to  it.  The  wit  of  man  cannot  devise  any  thing 
better  calculated  for  circulation.  The  value  of  the  writing,  the  assignable  quality  of 
it,  and  the  particular  mode  of  assigning  it,  are  created  and  determined  in  the  original 
frame  and  constitution  of  the  instrument  itself ;  and  the  party  to  whom  such  a  bill  of 
exchange  is  tendered  has  only  to  read  it,  need  look  no  further,  and  has  nothing  to  do 
with  any  private  history  that  may  belong  to  it  (a)'.  The  policy  which  introduced  this 
simple  instrument  demands  that  the  simplicity  of  it  should  be  protected,  and  that  it 
never  should  be  entangled  in  the  infinitely  complicated  transactions  of  particular 
individuals,  into  whose  hands  it  may  happen  to  come.  Hitherto  that  policy  has 
prevailed.  We  shall  all  agree,  that  if  a  man  claims  to  be  entitled  to  a  bill  of 
exchange  drawn  payable  to  a  real  payee  or  order,  and  has  not  an  indorsement  by 
the  payee,  he  cannot  count  upon  it  as  upon  a  bill  of  exchange,  though  he  should 
have  paid  to  that  payee  the  full  value  of  it,  and  though  it  were  [607]  bargained, 
sold,  assigned  and  conveyed  to  him,  by  every  form  of  conveyance  which  courts  of 
law  and  equity  in  this  country  have  recognized.  This  policy  has  lately  prevailed 
so  authoritatively,  that  two  juries  under  the  direction  of  a  noble  and  learned  judge 
have  established,  as  far  as  their  verdict  could  establish,  a  title  by  indorsement  from 
one  of  the  name  of  the  payee,  who  was  not  the  real  payee  in  whose  favour  the  bill 
was  drawn,  but  into  the  hands  of  whom  the  bill  fell  by  some  accident  or  negligence 
in  the  drawer  (a)^.  Possibly,  as  names  are  but  designations  of  persons,  and  that  bill 
was  in  fact  not  made  payable  to  that  person,  these  verdicts  may  not  be  acquiesced  in, 
and  the  question  as  to  that  indorsement  may  be  considered  as  not  finally  settled. 
While  I  am  speaking  I  hear  from  authority  that  the  question  is  not  finally  settled, 
for  that  the  last  verdict,  which  I  had  understood  to  be  general,  is  a  special  verdict ;  but 
the  very  question  is  an  illustration  of  the  proposition  that  a  bill  of  exchange  is  what 
it  imports  to  be  upon  the  face  of  it.  The  Plaintiffs  in  this  cause  have  taken  upon 
themselves  to  count,  in  that  part  of  their  declaration  which  I  am  now  examining, 
upon  a  bill  of  exchange,  and  to  state  a  title  to  that  bill  by  assignment.  In  their 
fourth  count  they  state  a  strict  litle  to  it  by  indorsement  from  John  White  the 
nominal  payee.  The  special  verdict  has  found  the  writing  upon  which  the  question 
arises,  to  be  an  instrument  in  writing  purporting  to  be  a  bill  of  exchange,  drawn 
payable  to  Mr.  John  White  or  order ;  but  the  special  verdict  has  directly  negatived 
the  supposed  indorsement  by  John  White,  and  I  think  we  all  agree  that  upon  the 
fact  the  Plaintiffs  have  failed  to  make  out  that  title.  If  my  introductory  observations 
are  well  founded,  it  should  seem  that  the  Plaintiffs  can  make  no  other  title  to  a  bill 
of  exchange  so  constituted.  At  the  common  law  it  was  not  assignable  at  all ;  it  is 
assignable  by  the  custom  of  merchants  only ;  and  the  custom  of  merchants  directs 

{ay  [This  proposition  appears  to  be  too  broadly  stated.  See  Gfill  v.  Cubitt,  3  B.  & 
C.  466.] 

(a)-  Vide  Mead  v.  Young,  4  Term  Rep.  B.  R.  28.  [Where  the  Court  held,  contrary 
to  the  opinion  of  Lord  Kenyon,  that  as  the  indorsement  was  a  forgery  it  conferred  no 
title.l 
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that  the  assigiiinent  should  be  by  indorsement  from  the  person  to  whom  it  is  drawn 
payable;  and  I  have  supposed  it  to  be  agreed,  that  if  the  payee  were  a  real  person, 
it  could  by  no  possibility  be  transferred  in  any  other  manner.  But  the  Plaintiffs 
have  state<l  a  title  of  a  different  kind  in  their  first  and  second  counts,  adapted  to  the 
truth  of  the  case  as  it  stands  established  by  this  special  verdict.  They  agree  that  this 
bill  was  drawn  payable  to  John  White  or  order,  but  they  say  the  name  John  White 
is  a  fictitious  name,  and  liis  indorsement  coTisequeiitly  fictitious  ;  that  this  was  known 
to  the  acceptors  when  [608]  they  accepted,  that  they,  the  Plaintiffs,  received  the  bill 
from  the  drawer  with  his  indorsement  upon  it  by  procuration  ;  and  by  reason  of  all 
this  they  insist,  that  though  they  have  no  indorsement  from  John  White,  yet  that 
according  to  the  usage  and  custom  of  merchants  the  acceptors  became  liable  to  pay 
the  value  of  the  bill  to  them.  Where  the  traces  are  to  be  found  of  the  usage  and 
custom  of  merchants  applying  to  such  a  case,  I  have  not  yet  discovered.  This  con- 
clusion is  a  conclusion  of  the  law  merchant,  or  it  is  nothing.  How  is  it  to  be  dednceil  1 
Surely  no  logician  would  draw  such  a  conclusion  from  such  premises  so  stated.  If  it 
be  the  arbitrary  rule  of  positive  law  governing  a  case  so  stated,  1  ask  where  is  that 
rule  to  be  found  ?  If  no  such  rule  is  to  be  found  e.xpressly  laid  down  in  the  law 
merchant,  is  it  to  be  collected  by  inference  from  any  of  the  known  rules  of  that  law"! 
Is  it  not  a  monstrous  absurdity  to  suppose  that  the  usage  and  custom  of  merchants 
can  have  any  thing  to  do  with  a  case  which  upon  the  bare  state  of  it  is  only  fit  for 
the  Old  Bailey  to  give  the  rule  upon?  AVhat  is  the  proposition  of  the  Plaintill's, 
reduced  to  the  fewest  words  possible:  "We  are  not  the  assignees  of  this  bill  of 
exchange  by  the  indorsement  of  the  payee,  it  is  impossible  we  should  be,  because 
in  truth  there  was  no  payee  in  existence ;  therefore  according  to  the  usage  and 
custom  of  merchants  we  are  entitled."  Whereas  the  conclusion  which  the  custom 
makes,  must  be,  "  therefore  you  are  not  entitled."  The  common  law  must  say  the 
same  thing.  It  must  say,  "  it  is  only  by  force  of  the  custom  of  merchants  that  this 
chose  in  action  can  be  claimed  by  an  assignee ;  you  have  not  made  yourselves 
assignees  according  to  the  custom  of  merchants,  therefore  the  common  law  cannot 
recognize  your  title."  These  Plaintiff's,  instead  of  shewing  themselves  assignees 
according  to  the  custom,  have  confessed  that  they  are  not  such  assignees,  and  in 
doing  this  they  have  furnished  another  argument  against  their  title,  to  which  I  could 
never  find  an  answer,  viz.  that  this  supposed  bill  of  exchange  was  in  its  original  con- 
ception a  mere  ludlity,  a  piece  of  waste  paper,  upon  which  the  custom  of  merchants 
never  attached,  in  which  no  man  ever  had  an  interest,  and  in  which,  consequently, 
no  interest  could  be  transferred  under  any  pretence  of  indorsement  by  any  body,  or 
by  delivery  of  possession,  or  in  any  other  manner  whatsoever.  This  argument  may 
require  a  little  more  examination  and  discussion.  I  will  go  by  steps.  If  I  put  in 
writing  these  words,  "I  promise  to  pay  5001.  on  demand,  value  received,"  without 
saying  to  whom,  it  is  [609]  waste  paper.  If  I  direct  another  to  pay  5001.  at  some 
day  after  dale  for  value  received,  and  not  say  to  whom,  it  is  waste  paper.  Will  it 
mend  the  matter  if  I  say,  "I  promise  to  pay  5001."  or  if  I  direct  another  "to  pay 
5001.  to  the  pump  at  Aldgate?"  I  use  that  vulgar  expression  because  it  has  been 
used,  and  because  it  forcibly  expresses  the  idea  I  wish  to  convey  ;  what  is  a  fictitious 
payee  but  the  pump  at  Aldgate  ?  If  I  add,  "  or  order,"  what  difference  does  it  make"! 
If  I  add,  "or  bearer,"  there  is  a  very  sensible  difference.  There  may  be  a  bearer,  but 
in  the  nature  of  things  there  can  be  no  order.  The  bill  therefore  cannot  be  trans- 
mitted by  order:  the  fictitious  payee  can  no  more  order  than  the  pump  at  Aldgate 
can  order.  Such  a  bill  then  is  a  mere  nullity  in  its  original  conception,  and  must 
ever  remain  a  mere  nullity.  It  is  impossible  ever  to  animate  it,  or  give  it  motion  or 
transmissibility.  The  drawers  of  this  declaration  saw  these  difficulties  in  the  title  of 
the  Plaintiffs  claiming  to  sue  on  a  bill  of  exchange  payable  to  John  White,  a  fictitious 
payee,  or  order;  and  therefore  in  the  fifth  and  sixth  counts  they  made  a  bold  attempt 
to  manufacture  the  bill  anew.  But  they  seem  not  to  have  made  the  best  use  of  their 
materials.  If  they  had  declared  upon  a  bill  drawn  by  Livesey  and  Co.  (the  indorsers 
by  procuration)  payable  to  the  Planitiffs  or  their  order,  they  might  have  alleged  that 
our  books  say  that  every  indorsement  is  a  new  bill ;  and  if  that  be  so,  this  bill  is  a 
new  bill,  wherein  the  indorsers  are  drawers  and  the  indorsees  the  payees  (a).  But 
they  have  not  chosen  to  take  this  ground.     In  the  fifth  count  they  say  simply,  that 

(a)  [Vide  Gibson  v.  Hunter,  post,  vol.  ii.  pp.  187,  288.] 
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the  bill  was  drawn  payable  to  bearer  ;  in  the  sixth,  they  say,  that  the  bill  was  drawn 
payable  to  Mr.  John  White  or  order,  but  that  the  payee  was  fictitious,  and  therefore 
the  contents  of  the  bill  became  payable  to  the  bearer,  according  to  the  effect  and 
meaning  of  it.  This  last  statement  has  the  merit,  at  least,  of  being  very  distinct ; 
and  though  it  determines  the  construction  of  the  bill  by  a  fact  dehors  the  bill  (for  it 
cannot  appear  on  the  face  of  the  bill  itself  that  the  payee  is  fictitious),  it  is  a  fact 
existing  at  the  moment  when  the  bill  was  fabricated  ;  whereas  in  arguing  the  special 
verdict  as  applied  to  the  fifth  count,  to  shew  that  this  bill,  though  purporting  to  be 
drawn  payable  to  order,  was,  in  the  eye  of  the  law  merchant,  a  bill  payable  to  bearer, 
it  becomes  a  very  complex  case.  The  subsequent  indorsement  in  the  name  of  John 
White,  the  indorsement  by  procuration  from  Livesey,  Hargreave  and  Co.,  and  the 
acceptors'  knowledge  of  the  circumstances,  are  all  called  in  to  assist  in  the  demonstra- 
tion that  this  [610]  is  a  bill  payable  to  bearer.  With  the  drawers  of  this  declaration 
I  am  at  issue,  with  respect  to  the  sixth  count,  upon  a  very  short  point.  They  say 
that  a  bill  drawn  to  a  fictitious  payee  is  a  bill  payable  to  bearer,  according  to  the  effect 
and  meaning  of  it :  I  say  that  such  a  bill  is  a  mere  nullity.  To  my  apprehension  it 
is  not  a  very  sound  argument  that  it  must  be  payable  to  bearer  because  it  cannot  be 
payable  in  any  other  manner.  I  observe  that  it  is  not  even  stated  in  the  sixth  count, 
that  by  reason  of  the  payee  being  fictitious  the  bill  became  payable  to  bearer  according 
to  the  usage  and  custom  of  merchants;  but  the  words,  "according  to  the  eflfect  and 
meaning  of  the  bill,"  are  substituted  in  the  room  of  those  other  words.  Upon  what 
authority  was  it  said  that  such  was  the  effect  and  meaning  of  this  billl  It  is  directly 
contrary  to  the  purport  of  it.  If  the  intention  of  the  drawers,  the  acceptors,  or  the 
Plaintiffs  themselves,  will  assist  us  to  find  out  the  intent,  which  the  purport  of  the 
bill  is  to  be  supposed  not  to  have  sufficiently  conveyed,  they  all  consider  this  bill  as 
a  bill  not  payable  to  bearer,  but  as  a  bill  to  pass  by  indorsement  in  strict  conformity 
to  its  purport ;  and  there  are  in  fact  indorsements  upon  it.  Where  then  is  the 
authority  for  the  averment,  that  it  was  according  to  the  effect  and  meaning  of  this  bill 
that  the  contents  should  become  payable  to  bearer?  Is  there  any  better  proof  of  this 
averment,  than  it  must  be  so  because  it  could  not  be  payable  to  order  1 

Thus  far  I  have  considered  this  bill  simply  as  a  bill  drawn  to  a  fictitious  person  or 
order,  without  more,  with  a  view  to  the  allegations  in  the  sixth  count.  If  we  go  a 
step  further,  we  get  into  the  particular  circumstances  stated  in  the  special  verdict, 
and  the  general  proposition  in  the  sixth  count  is  then  abandoned.  I  am  now  to  enter 
upon  a  discussion  of  those  circumstances.  In  examining  the  argument  upon  the 
particular  circumstances  of  the  case  of  these  Plaintiffs,  as  stated  in  the  special  verdict, 
with  a  view  to  the  application  of  them  to  any  of  the  counts,  and  particularly  to  the 
fifth  count,  to  which  they  have  been  supposed  capable  of  being  applied,  I  confess  I 
have  great  difficulties  to  encounter.  Transactions  are  stated  which  arose  subsequent 
to  the  making  of  the  bill :  how  they  can  affect  the  construction  of  the  instrument  at 
all,  what  the  chain  of  reasoning  is,  how  they  conclude  to  make  a  bill,  drawn  payable 
to  John  White  or  order,  a  bill  payable  to  bearer  rather  than  a  bond,  I  confess  myself 
absolutely  at  a  loss  to  comprehend.  The  sixth  count  supposes  this  metamorphosis  to 
have  been  the  immediate  effect  of  the  payee  being  fictitious  ;  then  this  was  a  bill  pay- 
able to  [611]  bearer  before  the  delivery  of  it  to  the  Plaintiffs,  before  the  acceptance, 
and  before  the  false  indorsement  of  the  name  of  John  White,  and  the  real  indorsement 
of  the  drawers  by  procuration  ;  then  an  honest  acceptor,  who  did  not  know  the  fact  of 
the  payee  being  fictitious,  became  bound  to  pay  this  bill  to  any  man  who  brought  it, 
without  an  indorsement.  Is  an  honest  acceptor  to  be  put  into  that  predicament? 
When  he  requires  an  indorsement  as  the  title  of  the  holder  to  demand  payment  of 
him,  agreeable  to  the  purport  of  the  bill,  is  he  to  be  answered  with  an  action  and  a 
recovery  against  him  by  the  bearer,  upon  proof  made  at  the  trial  of  a  fact  (of  which 
he  knew  nothing)  that  the  payee  was  fictitious,  by  reason  whereof,  according  to  the 
effect  and  meaning  of  the  bill,  the  contents  became  payable  to  the  bearer?  This 
surely  is  too  strong  to  be  insisted  upon  (a).  The  sixth  count  must  therefore  be 
abandoned,  and  the  knowledge  of  the  acceptor  must  be  taken  in  aid  to  eke  out 
this  extraordinary  proposition.  The  fact,  as  it  is  stated  in  the  special  verdict,  is,  that 
the  acceptors  at  the  time  of  their  acceptance  knew  that  the  payee  was  fictitious.  The 
argument  which  is  built  upon  this  fact,  if  I  understand  it,  is  argumentum  ad  hominem, 

(o)  [Ace.  Benmtt  v.  Farnell,  1  Camp.  N.  P.  C.  130,  180  c] 
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that  he  shall  never  be  permitteil  to  defend  himself  by  alleging  that  the  payee  was 
fictitious,  and  therefore  that  the  PlaintitFs  have  no  title.  The  argument  is  pushed  one 
Btep  further,  it  is  said,  as  against  him  it  shall  be  a  bill  payable  to  bearer.  We  have 
legal  principles  which  govern  the  argumenlum  ad  homincm  ;  as  far  as  they  will  lead 
me  I  am  content  to  follow  them  ;  but  I  dare  not  go  further.  I  am  rea<]y  to  admit 
that  beyond  the  strict  legal  estoppels  by  deed  and  in  pais,  we  have  received  into  the 
law  of  England  a  sort  of  moral  estoppel.  We  say,  no  man  shall  be  heard  to  allege  his 
own  crime  or  turpitude  in  his  defence.  And  in  that  sense  1  agree  that  no  man  shall 
take  advantage  of  his  own  fraud,  and  he  shall  not  set  up  his  own  fraud  by  way  of 
defence. 

But  a  Plaintiff  must  always  recover  upon  his  own  strength,  lie  must  state  and 
he  must  prove  a  case,  which  is  prima  facie  suflicient.  When  that  is  done,  a  Defendant 
shall  not  set  up  his  own  fraud  by  way  of  answer  and  defence.  As  against  him,  the 
Plaintiffs'  case,  though  defective  if  the  whole  truth  could  come  out,  shall  prevail.  That 
this  is  the  rule  of  law  which  governs  legal  estoppels,  will  appear  by  a  reference  to  two 
cases  reported  by  Lord  Raymonft,  IlermUaga  v.  Jenkins,  1  Lord  liaym.  729.  Palmer 
v.  Ekins,  2  Lord  liaym.  l.j.oO.  In  the  last.  Lord  Raymond  says  in  giving  the  judg- 
ment of  the  Court,  "There  [612]  n])on  the  very  face  of  the  declaration  it  appeared  to 
the  court  that  the  lease  from  tlie  Defendant  was  only  a  lease  by  estoppel,  and  nothing 
of  an  interest  could  pass  thereby,  and  consequently  nothing  could  p.iss  by  the  assign- 
ment to  the  Plaintiff;  but  here,  upon  the  face  of  this  declaration,  a  good  title  appears 
in  the  Plaintiff,  and  that  being  so,  the  declaration  itself  is  good,  and  the  Defendant 
by  her  plea  pleads  a  fact,  which  by  her  indenture  she  is  estopped  from  pleading,  which 
makes  the  plea  ill."  As  to  the  moral  estoppel,  I  will  cite  the  concluding  words  of  a 
judgment  (.3  Term  Rep.  B.  K.  403)  pronounced  against  a  Plaintiff  by  a  noble  an<l 
learned  Judge  in  the  name  of  the  whole  Court  of  King's  Bench.  "The  defence  which 
is  made  is  of  a  most  uiuighteous  and  unconscientious  nature,  but,  unfortunately  for 
the  Plaintiff,  the  mode  which  she  has  taken  to  enforce  her  demand  cannot  be  supported, 
and  consequently  there  must  be  judgment  for  the  Defendant."  The  noble  and  learned 
Lord  was  perfectly  correct  when  he  delivered  this  opinion.  Where  the  Plainlill' him- 
self cannot  shew  a  prima  facie  case,  the  Defendant  is  not  driven  to  plead  any  thing ; 
he  demands  the  judgment  of  the  Court  upon  the  Plaintiff's  own  case.  A  Defendant 
may  be  estopped  to  plead,  but  was  it  ever  seen  in  our  law  that  a  Defendant  was 
estopped  to  demur?  As  to  some  of  the  counts  in  this  declaration,  and  among  them 
the  sixth,  we  are  in  effect  now  arguing  a  demurrer  to  the  declaration.  With  respect 
to  such  of  the  counts  as  are  to  be  maintained  by  the  facts  in  the  special  verdict,  and 
among  them  the  fifth,  I  agree  with  Mr.  Justice  Heath,  that  those  facts,  which  in  the 
shape  of  allegation  or  averment  upon  record  would  make  a  count  ill  upon  demurrer, 
must  have  the  same  effect  in  evidence  when  proved  ;  and  it  is  to  be  observed,  that 
the  facts  which  destroy  the  Plaintiff's  title  to  put  this  bill  in  suit,  this  leading  fact  in 
particular,  "that  the  payee  was  fictitious,"  are  found  by  a  jury,  and  a  jury  are  never 
estopped  to  find  the  truth  of  a  matter  in  pais,  even  in  cases  where  a  Defendant  would 
be  estopped  to  plead  it. 

The  argument  in  favour  of  the  Plaintiffs,  founded  upon  the  knowledge  of  the 
acceptors,  divides  itself  into  two  branches.  1st.  The  Defendants  shall  not  set  up  the 
fictitious  payee  by  way  of  defence  (which  I  agree  to  be  a  fair  argument,  and  only 
dispute  the  application  of  it).  2dly.  That  as  against  them,  the  bill  shall  be  taken  as 
a  bill  payable  to  bearer.  This  I  controvert ;  I  say  unless  it  can  be  proved  that  it  is 
a  bill  payable  to  bearer  against  all  the  world,  it  never  can  be  shewn  to  be  a  bill  pay- 
able [613]  to  bearer  against  them.  Let  the  Defendants'  knowledge  evidence  every- 
thing it  can  evidence  ;  infer  fiom  it  every  thing  you  can  infer ;  you  cannot  infer  from 
it,  nor  will  it  evidence  that  the  bill  is  a  bond.  No  more  can  you  infer,  no  more  will 
it  evidence  that  a  bill  payable  to  order  is  a  bill  payable  to  bearer.  This  is  absolutely 
turning  one  thing  into  another,  instead  of  making  reasonable  intendments  and  inferences 
from  premises  which  fairly  warrant  them.  It  is  also  to  be  observe<i,  that  we  are  not 
now  directing  juries  what  inferences  of  fact  they  ought  to  make  from  the  facts  in 
evidence  before  them,  where  there  will  be  a  certain  latitude  which  an  honest  indigna- 
tion, in  a  case  of  great  fraud,  may  sometimes  enlarge  to  its  utmost  verge.  But  we  are 
applying  rules  of  law  to  a  precise  state  of  facts  in  a  special  verdict,  where  no  latitude 
at  all  can  be  admitted.  I  said  that  the  first  branch  of  this  argument  was  inapplicable. 
The  defect  in  the  Plaintiffs'  title  arises  upon  their  own  shewing  iu  the  declaration,  and 
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in  evidence.  Having  no  title,  they  are  obliged  to  state,  in  the  place  of  title,  that  the 
Defendant  has  been  party  to  a  fraud  on  them,  by  which  they  have  been  robbed  of 
their  title.  Every  court  of  justice  may  and  ought  to  say  this  is  a  wrong,  for  which 
there  ought  to  be  redress.  But  what  court  can  say,  that  by  reason  of  such  premises 
the  Plaintiff  is  not  robbed  of  his  title  but  has  a  title  ;  or  if  they  are  obliged  to  admit 
that  he  is  robbed  of  the  title  for  which  he  bargained,  can  say,  "  true,  but  we  will  make 
another  for  hiral"  This  is  what  is  here  insisted  on,  and  this  is  what  I  cannot  com- 
prehend. I  trust  that  I  have  a  proper  detestation  of  fraud,  but  I  conceive  that  it 
would  be  much  better  to  punish  fraud  when  we  meet  with  it  in  the  direct  way,  either 
criminally  or  by  the  action  ex  delicto,  than  to  refine  too  much  in  order  to  correct  it 
at  the  hazard  of  shaking  general  rules  and  disturbing  land-marks.  This  is  a  sort  of 
countermining,  which  I  think  a  very  delicate  and  a  very  dangerous  operation.  I  have 
not  forgot  that  an  argument  has  been  drawn  from  a  supposed  analogy  between  bills  of 
exchange  and  deeds,  to  prove  that  a  court  of  justice  ought  to  new-mould  a  bill  of 
exchange,  and  construe  a  bill  drawn  payable  to  order  to  be  a  bill  payable  to  bearer,  ut 
res  magis  valeat  quam  pereat.  I  discover  no  analogy  between  deeds  and  bills  of 
exchange.  Deeds  are  at  the  common  law,  they  have  their  operation  and  their  con- 
struction by  the  rules  of  the  common  law,  they  are  contracts  of  a  more  solemn  nature 
than  other  contracts ;  between  particular  parties,  respecting  particular  interests,  in 
particular  subjects.  Bills  of  exchange  are  instruments  taking  [614]  effect  by  the 
custom  of  merchants,  intended  to  circulate  visible  property  according  to  their  apparent 
purport,  entirely  detached  from,  and  independent  of  all 'particular  interests,  particular 
subjects,  and  the  private  transactions  between  the  original  parties  to  the  instrument. 
And  I  think  I  may  fairly  argue  from  the  different  nature  of  the  instruments,  that  upon 
the  very  same  general  principles  which  have  disposed  the  common  law  of  England  to 
mould  deeds  by  construction,  so  as  to  effectuate  the  intent  of  the  parties,  ut  res  magis 
valeat  quam  pereat,  the  law  merchant  must  restrict  bills  of  exchange  to  the  precise 
mode  of  negotiation  determined  by  the  language  of  the  bills  themselves,  without 
regard  to  any  thing  dehors.  But  let  it  be  supposed  for  the  sake  of  the  argument, 
that  there  may  be  some  analogy  between  deeds  and  bills  of  exchange  ;  I  ask  what  are 
the  instances  in  which  construction  and  interpretation  have  taken  so  great  a  liberty 
with  deeds  as  to  afford  an  argumetit  by  analogy,  for  construing  in  this  case  a  bill 
drawn  payable  to  order,  to  be  a  bill  drawn  payable  to  bearer  1  The  instances  which 
had  occurred  to  me  as  likely  to  be  insisted  upon,  do  in  my  apprehension  aflbrd  no 
argument  in  support  of  this  position.  A  deed  of  feoffment  upon  consideration  without 
livery,  may  enure  as  a  covenant  to  stand  seised  to  the  use  of  the  intended  feoffee.  A 
deed  importing  to  be  a  grant  by  two,  one  having  a  present,  the  other  a  future  interest, 
may  enure  as  the  grant  of  the  former  and  the  confirmation  of  the  latter.  A  feoffment 
without  livery  operates  nothing  as  a  feoffment,  is  in  truth  no  feoffment,  but  is  a  deed, 
under  which  circumstaTices  may  operate  as  a  covenant  to  stand  seised  to  uses  ;  why  ?  The 
feoffor  has  by  the  deed  agreed  to  transfer  the  seisin  and  his  right  in  the  subject  to  the 
feoffee.  If  the  consideration  is  a  money  consideration,  or  a  consideration  of  blood,  which 
is  more  valuable  than  money,  the  law  raises  out  of  the  contract  an  use  in  favour  of  the 
intended  feoffee.  The  seisin  which  remains  in  the  feoffor  because  the  deed  is  insufficient 
to  pass  it,  must  remain  in  him  bound  by  the  use.  This  is  the  effect  of  the  feoffor's  own 
agreement  plainly  expressed  upon  the  face  of  this  deed.  His  agreement  by  his  deed 
is  in  law  a  covenant,  and  by  this  simple  jirocess  does  his  intended  feoffment  become, 
in  construction  of  law,  his  covenant  to  stand  seised  to  uses.  It  is  a  construction  put 
upon  the  words  of  his  deed,  which  his  words  will  bear.  So  a  deed  importing  a  grant 
of  an  interest  by  two,  one  intitled  in  possession,  the  other  in  reversion,  is  in  considera- 
tion of  law  [615]  the  grant  of  the  first,  and  the  confirmation  of  the  second;  why? 
The  deed  imports  to  be  the  grant  of  a  present  estate  by  both,  and  it  is  the  apparent 
intent  of  both  that  the  grantee  shall  have  the  estate  so  granted  ;  but  the  deed  of  the 
latter  having  no  present  interest  to  operate  upon  as  a  grant,  nothing  can  pass  by  it  as 
a  grant.  But  this  party  has  a  future  interest  in  the  subject,  out  of  which  he  may 
make  good  to  the  grantee  the  estate  granted  to  him  by  the  first  grantor.  This  is  to  be 
done  by  a  particular  species  of  conveyance,  called  a  confirmation.  The  words  which 
are  used  in  this  deed,  in  their  strict  technical  sense  are  words  of  confirmation  as  much 
as  they  are  words  of  grant.  In  the  mouth  of  this  party  the  law  says  that  they  are 
words  of  confirmation,  and  shall  enure  as  words  of  confirmation  in  order  to  give  effect 
to  his  deed,  ut  regis  magis  valeat  quam  pereat.     Here  again  the  construction  which 
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the  law  puts  upon  the  words  of  the  deed,  is  a  construction  which  the  words  will  hear. 
The  words  have  several  technical  senses,  of  which  this  is  one,  and  the  law  prefers  this, 
because  it  carries  into  execution  the  clear  intent  of  the  parties,  that  the  estate  and 
interest  conveyed  by  that  deed  shall  pass.     In  both  those  cases  we  find  words  inter- 
preted, not  in  their  most  general  and  obvious  sense  it  is  true :  but  if  they  are  inter- 
preted in  a  manner  which  the  jus  et  norma  Icquendi  in  conveyances  will  warrant, 
there  is  nothing  of  violence  in  such  construction.     Indeed  I  do  not  know  how  it  would 
be  possible  to  read  a  single  page  of  history  in  any  language,  without  using  the  same 
latitude  of  construction  and  interpretation  of  words.     To  go  one  step  beyond  these 
instances  :  I  venture  to  lay  it  down  as  a  general   rule  respecting  the  interpretation 
of  deeds,  that  all  latitude  of  construction  must  submit  to  this  restriction,  namely,  that 
the  words  may  bear  the  sense  which  by  construction  is  put  upon  them.     If  we  step 
beyond  this  line,  we  no  longer  construe  men's  deeds,  but  make  dee<l8  for  them.     Sir 
Edward  Coke  in  his  comment  upon  one  of    the   sections  of  Littleton's  chapter  on 
Confirmation,  has  a  passage  which  is  at  once  an  authority  for  this  rule  and  an  illustra- 
tion of  it.     "Here  it  is  to  be  observed,  that  some  words  are  large  and  have  a  general 
extent,   and  some  have  a  proper  and  particular  application.     The  former  sort  may 
contain  the  latter,  as  dedi  or  concessi  maj'  amount  to  a  grant,  a  feoffment,  a  gift, 
a  lease,  a  release,  a  confirmation,  a  surrender,  &c.  and  it  is  in  the  election  of  the 
party  to  use  them,  in  pleading,  to  which  of  these  purposes  he  will.     But  a  release, 
confirmation,  or  surrender,  &e.  cannot  amount  to  a  grant,  &c. ;  nor  [616]  a  surrender 
to  a  confirmation,  or  to  a  release,  &c.  because  these  be  proper  and  peculiar  manner  of 
conveyances,  and  "are  destined  to  a  special  end."     Co.  Litt.  301  b.  or  in  other  words, 
"  they  are  narrow  words,   and    have    a    particular    sense    only,    and    a   proper   and 
particular  application  only."      Having  read    this  passage  to  the  House,  I  begin  to 
think  that  I  should  do  well  to  claim  the  benefit,  on  my  part  of  the  argument,  of 
the  analogy  between  deeds  and  bills  of  exchange,  and  of  the  analogy  between  the 
rules  of  construction   which  govern  those  instruments    respectively.      For  surely   a 
surrender  and  a  grant  are  not  more  unlike  each    other,   than    a    bill    of    exchange 
payable  to  order  and  a  bill  of  exchange  payable  to  bearer.     And  if  bills  of  exchange 
payable  to  order  and  bills  of  exchange  payable  to  bearer,  are  each  of  them  in  the 
nature  of  proper  and   peculiar  manner  of   conveyances,   and   are  destined   each   to 
a  special  end,  the  analogy  requires  that  the  one  should  never  be  deemed  to  amount 
to  the  other.     At  least  this  passage  by  putting  the  construction  and  operation  of 
deeds,  and  particularly  the  deed  of  grant  operating  as  a  confirmation,  upon  a  rational 
and  intelligible  footing,  will  help  to  clear  away  a  part  of  the  argument  which  having 
the  countenance  of  great  authority  deserved  great  attention  on  my  part,  and  which  has 
very  much  perplexed  my  mind  ;  because  after  all  the  pains  I  have  taken  in  examining 
it,  I  could  never  see  distinctly  its  application  to  this  case.     Indeed  I  think  it  must 
generally  happen  that  there  will  be  a  fallacy  in  an  argument  built  upon  the  application 
of  the  rules  and  principles  of  the  common  law,  more  especially  the  law  concerning  real 
property  to  the  law  merchant,  or  to  any  other  local  or  limited  law.     And  I  am  much 
inclined  to  think  that  the  fallacy  of  the  argument  on  the  part  of  these  plaintiffs,  if 
there  be  a  fallacy,  consists  in  this,  that  the  distinction  between  the  common  law  and 
the  law  merchant  has  not  been  sufficiently  attended  to.     I  can  very  well  understand 
how  the  common  law,  though  it  refuses  its  sanction  to  the  acceptance  of  a  bill  of 
exchange  merely  as  such,  (as  being  in  the  eye  of  the  common  law  nudum  pactum  only,) 
may  interpose  between  the  acceptor,  drawer,  and  payee,  to  regulate  engagements  which 
they  may  have  entered  into  for  a  valuable  consideration  respecting  such  acceptances : 
may  in  a  very  particular  case  indemnify  an  acceptor  in  paying  a  bill,  or  even  oblige 
him  to  pay  such  a  bill  to  a  person  not  intitled  by  the  law  merchant  to  demand  it,  and 
to  pay  it  in  a  course  not  warranted  by  that  law.     We  have  seen  that  bills  of  exchange 
may  become  evidence  to  support  the  several  sorts  of  indebitatus  assumpsit.     But  what 
I  [617]  insist  upon  is,  that  if  a  man  will  demand  payment  according  to  the  law  merchant 
he  must   bring  his  case  within  that  law,  and,  in  my  apprehension,  can  pray  in  aid 
nothing  of  which  the  law  merchant  will  not  take  notice,  though  it  should  happen  that 
the  common  law  might  take  notice  of  it.     Thus  in  this  case,  the  Plaintiffs  supposing 
them  to  be  innocent  indorsees,  may  perhaps  (I  use  the  word  perhaps,  because  this 
point  is  not  the  point  now  in  judgment)  upon  the  ground  of  this  bill,  have  a  remedy 
at  the  common  law  for  the  wrong  done  to  them  in  passing  upon  them  a  bad  bill,  where 
they  had  a  right  to  expect  a  good  one.     But  it  would  be  the  grossest  absurdity  in  the 
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world  for  them  to  insist  that  because  a  bill  which  is  bad  by  the  law  merchant  was 
passed  upon  them  for  a  good  one,  therefore  it  became  a  good  one  by  the  same  law 
merchant,  or  that  it  could  be  made  good  by  the  common  law  eo  nomine,  as  a  bill  of 
exchange.  Another,  a  different  remely  they  may  have  by  the  common  law,  and  I  have 
no  doubt  but  that  the  Plaintiffs  would  have  sought  their  remedy  in  that  mode,  if 
bankruptcies  and  insolvencies  had  not  intervened,  which  would  probably  defeat  a  suit 
of  that  nature.  This  will  not  be  a  reason  with  the  House  of  Lords  for  straining  any 
point  in  order  to  reach  this  case,  inasmuch  as  it  must  be  at  the  expence  of  creditors 
who  have  now  vested  interests  in  the  fund  and  estates  of  their  debtors,  which  ought 
not  to  be  divested  or  diminished  but  in  the  strictest  course  of  law. 

I  have  hitherto  purposely  avoided  touching  upon  the  supposed  hardship  of  the 
particular  case  of  these  Plaintiffs,  or  upon  the  magnitude  of  the  question  in  respect 
of  the  property  which  may  be  affected  by  it,  or  as  it  may  affect  the  interests  of 
commerce.  In  general,  considerations  of  hardship  interest  our  feelings  too  much. 
It  may  be  a  hard  case,  but  the  law  ought  not  to  be  strained,  much  less  altered, 
in  order  to  reach  this  hard  case.  I  have  already  observed,  that  it  becomes  a  bard 
case  only  from  the  accidetit  of  the  insolvency  of  the  parties,  admitting  it  to  be 
a  hard  case.  But  where  is  the  hardship?  The  Plaintiff's  say  that  the  acceptors 
were  informed  that  this  bill  was  drawn  to  a  fictitious  payee.  Were  the  Plaintiffs 
themselves  informed  of  it?  It  is  not  so  found  by  the  special  verdict,  but  I  think  there 
is  great  reason  to  apprehend  that  they  were  informed  of  it.  They  take  the  bill  under 
an  indorsement  by  procuration  from  the  drawer.  A  bill  drawn  payable  to  a  real  payee, 
and  coming  fairly  back  again  into  the  hands  of  the  drawer  has  done  its  duty,  and  would 
be  cancelled  unless  the  [618]  opportunity  of  cheating  the  public  of  the  stamps  be 
admitted  to  be  a  good  reason  for  throwing  it  back  again  into  circulation.  Surely  the 
circulation  of  such  a  bill  by  indorsement  from  the  drawer,  upon  discount,  is  not 
a  regular  mercantile  transaction,  but  gives  the  party,  to  whom  such  a  bill  is  offered, 
ground  to  suspect  what  the  real  truth  is.  If  he  had  such  ground  to  suspect,  why 
should  he  not  take  the  consequence?  I  understand  that  there  are  a  great  number  of 
other  bills  which  wait  the  event  of  this  cause:  I  am  afraid  to  say  to  what  amount; 
to  so  enormous  an  extent  has  the  false  credit  of  these  drawers  and  acceptors  been 
pushed.  This  circumstance  has  had  its  weight,  all  the  weight  it  ought  to  have ;  it 
has  produced  the  most  careful  investigation  of  the  claim. 

I  confess  myself  to  be  a  very  imperfect  judge  of  the  interests  of  commerce,  and 
probably  I  am  mistaken  in  my  notions  of  the  effects  which  this  cause  may  produce 
in  the  commercial  world.  But  I  will  venture  to  state  what  has  passed  in  my  mind 
upon  this  subject.  I  take  the  interests  of  commerce  to  be  deeply  concerned  to  support 
fair,  and  to  discountenance  false  credit.  I  take  it  that  the  interests  of  gentlemen  who 
trade  in  the  discount  of  paper  money,  and  the  interests  of  commerce  are  not  exactly 
the  same.  I  apprehend  that  the  commerce  of  the  kingdom  may  receive  a  deep  wound 
from  the  failure  of  a  capital  house  for  half  a  million,  when  the  persons  who  have  been 
discounting  the  paper  of  such  a  house  shall  receive  not  less  than  twenty  shillings  in  the 
pound,  by  proving  their  debts  under  twenty  commissions  of  bankrupt.  That  gentle- 
men of  this  description  should  loudly  complain  of  any  check  or  interruption  given  to 
the  circulation  of  fictitious  bills  of  exchange,  I  can  conceive.  They  may  like  them 
the  better  for  being  fictitious.  He  who  has  circulated  a  forged  bill,  will  for  very 
obvious  reasons  move  heaven  and  earth  in  order  to  raise  money  to  take  up  that  bill 
when  it  becomes  due,  when  he  can  pay  no  other  creditor.  That  the  merchant  should 
join  in  the  complaint,  is  to  me  incomprehensible.  He  ought  not  to  forget  the  original 
and  true  use  of  bills  of  exchange ;  that  they  are  bottomed  in  real  mercantile  trans- 
actions, that  they  are  then  the  signs  of  valuable  property  and  equivalent  to  specie, 
enlarging  the  capital  stock  of  wealth  in  circulation,  and  thereby  facilitating  and 
increasing  the  trade  and  commerce  of  the  country.  Such  are  the  bills  of  exchange 
which  the  usage  and  custom  of  merchants  originally  introduced  into  the  commercial 
world,  and  intended  to  protect.  Let  the  merchant  contrast  such  bills  of  exchange  with 
that  false  coinage  [619]  of  base  paper  money  which  has  been  of  late  forced  into  circula- 
tion ;  the  use  of  which  is  to  encourage  a  spirit  of  rash  adventure,  a  spirit  of  monopoly, 
a  spirit  of  gaming  in  commerce,  luxury,  extravagance  and  fraud  of  every  kind,  to  the 
ruin  and  destruction  of  those  whose  credulity  can  be  practised  upon  by  a  false  appear- 
ance of  regular  trade,  carried  on  upon  a  solid  bottom  ;  and  then  let  him  say  whether 
he  drcals  the  reversal  of  this  judgment. 

C.  P.  IV.— 12 
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I  confess  I  thought  that  a  fortunate  occasion  did  now  present  itself,  for  interposing 
a  most  salutaiy  check  to  a  growing  evil ;  an  evil  already  swollen  to  a  most  enormous 
bulk,  the  weight  of  which  must  necessarily  cramp  and  depress  every  man  who  trades 
upon  his  own  capital,  and  which  threatens  to  overwhelm  the  fair  trader.  Let  us  not 
deceive  ourselves.  There  is  but  one  remedy  for  the  evil.  If  such  bills  may  be 
recovered  upon,  if  they  may  be  proved  under  commissions  of  Ijaiikiupts,  there  are 
persons  enough  interested  to  give  them  circulation,  let  the  himlmost  fare  as  he  may. 
To  cheek  them,  and  oblige  men  to  deal  fairly,  as  far  as  real  names  go  to  constitute 
fairness,  the  recovery  must  be  stopped.  If  the  real  parties  can  keep  back  their  own 
names  by  using  fictitious  names,  they  can  cover  this  false  credit  in  impenetrable 
darkness.  This  Lord  Mansfield  saw  very  distinctly  in  the  case  of  Stone  v.  Freeland. 
But  that  which  I  do  not  understand  in  that  case  is,  how  it  happened  that  for  the  first 
time  in  his  life  he  expressed  no  disapprobation  of  an  apparent  fraud,  but  assisted  to 
give  it  efl'ect.  Touching  the  effect  and  application  of  that  case  to  the  present,  I  refer 
to  Mr.  Justice  Heath's  observations  upon  it.  I  have  only  to  add,  that  knowing  that 
I  had  the  misfortune  to  differ  from  many  of  my  learned  brothers,  in  the  opinion 
I  have  entertained  of  this  case,  I  had  too  much  reason  to  apprehend  that  I  had  totally 
misunderstood  it,  and  have  very  reluctantly  committed  myself  in  this  unequal  contest. 
But  Mr.  Justice  Heath's  argument  will  be  an  apology  for  my  giving  this  House  so 
much  trouble.  The  answer  to  the  second  and  third  cjuestions,  which  it  is  my  duty 
to  submit  to  your  Lordships,  thinking  as  I  do  of  the  case,  is,  that  upon  the  matter 
found  in  the  special  verdict,  the  bill  mentioned  in  the  fifth  count  cannot  be  deemed 
in  law  a  bill  payable  to  bearer ;  and  that  the  matter  of  the  special  verdict  will  not 
sustain  any  other  count  in  the  declaration. 

Heath,  J.     I  shall    take    the   liberty    to   decline   answering   the    first   question 
proposed  to  us,  because  as  I  am  of  opinion  that  the  Plaintiff  is  not  entitled  to  recover 
on  any  count  in  this  [620]  declaration,  the  first  question  cannot  arise  in  my  mode  of 
considering  it.     The  second  question  is,  whether  this  may  be  declared  on  as  a  bill 
payable   to  bearer?     Every   instrument  must  derive  its  operation  from  the  powers 
of  the  grantor  and  the  legal  eflect  of  the  instrument,  and  no  extrinsic  evidence  can 
be  adduced,  unless  it  be  to  explain  a  latent  ambiguity,  which  is  not  the  present  case. 
This  purports  on  the  face  of  it  to  be  a  bill  of  exchange  payable  to  older.     The  drawer 
had  power  to  give  it  that  form,  the  Defendants  have  so  accepted  it,  and  no  evidence 
can  be  received  to  give  it  a  diflcrent  operation.     It  has  been  insisted  on  in  argument, 
and  indeed  it  was  the  ground  of  the  decision  in  the  court  of  King's  Bench,  that  if  the 
contract  of  the  party  cannot,  consistently  with  the  rules  of  law,  operate  in  the  way 
inten<ie(l,  that  it  shall  operate  according  to  his  power  at  the  time  of  making  it.     And 
this  has  been  attempted  to  be  supported  by  a  passage  cited  out  of  Co.  Lit.  45  a.  con- 
cerning a  lease  granted  by  tenant  for  life  and  a  remainder-man,  where  it  was  held 
that  the  deed  should  operate,  during  the  life-time  of  tenant  for  life,  as  his  lease,  and  the 
confirmation  of  him  in  remainder,  and  after  the  decease  of  tenant  for  life,  as  the  lease 
of  the  remainder-man  :  and  it  has  been  urged,  that  the  difference  between  a  bill  of 
exchange  payable  to  bearer  and  payable  to  order,  is  not  greater  than  between  a  lease 
and  confirmation.     To  this  I  answer,  that  I  freely  admit,  if  a  deed  or  instrument 
cannot  operate  in  .such  manner  as  was  intended  by  the  parties,  it  shall  operate  as  by 
law  it  may  ;  but  then  apt  words  must  be  inserted  for  that  purpose.     As  to  the  instance 
cited,  I  answer,  there  are  no  technical  words  necessary  to  make  a  deed  operate  as  a 
confiimalion  :  it  is  sufficient  if  the  party  confirming  ratifies  the  estate,  which  another 
had  granted.     Co.  Lit.  301  b.  has  accurately  taken  the  distinction   concerning  the 
operation  of  deeds,  viz.  "Some  words  are  large,  and  have  a  general  extent,  as  dedi  or 
concessi,  which  may  amount  to  a  feoffment,  a  grant,  a  gift,  a  lease,  release,  confirma- 
tion, &c.     But  a  release,  confirmation,  or  surrender,  cannot  amount  to  a  grant,  nor  a 
surrender  to  a  confirmation,  or  release,  because  these  be  proper  and  peculiar  manner 
of  conveyances,  and  are  destined  to  a  special  end."     From  this  passage,  as  well  as  from 
common  experience,  the  following  conclusions  are  to  be  drawn  : 

1st,  That  the  operation  of  a  conveyance  is  not  to  take  effect  simply  from  the  power 
of  the  grantor,  but  conjointly  from  his  power  and  the  legal  operation  of  the  instrument. 
If  each  single  mode  of  conveyance  could  operate  in  all  possible  ways,  and  to  [621] 
every  purpose,  it  would  be  nugatory  and  useless  to  have  several  modes  of  conveyancing, 
and  conveyancing  itself  no  longer  governed  by  any  principle,  would  cease  to  be  a 
science.     To  make  the  analogy  perfect  between  a  deed  and  a  bill  of  exchange,  in  respect 
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to  the  rule  of  construction  that  must  govern  them,  it  must  be  shewn  that  the  present 
bill  contains  such  apt  and  operative  words,  that  it  may  be  construed  either  as  made 
payable  to  order,  or  bearer  ;  so  that  if  it  cannot  operate  as  a  bill  payable  to  order, 
it  must  be  taken  as  a  bill  payable  to  bearer.  But  the  contrary  manifestly  appears  on 
the  face  of  the  two  instruments:  and  if  this  construction  were  to  prevail,  it  would 
raise  a  contract  beside  the  intention  of  the  parties;  for  the  drawer  of  a  bill  payable 
to  bearer,  in  adopting  that  form,  exonerates  the  drawee  from  certain  inconvenieneies 
attending  bills  payable  to  a  certain  person  or  order,  such  as  a  danger  of  the  hand  of 
the  first  payee  being  forged.  The  drawer  of  a  bill  payable  to  order  consults  the  con- 
venience and  security  of  the  first  payee  and  the  subsequent  purchaser  of  the  bill, 
without  whose  authority  the  drawee  is  not  safe  in  paying  the  bill,  so  that  if  the  bill 
be  stolen  or  casually  lost,  the  true  owners  of  the  bill  may  be  safe.  As  these  instru- 
ments are  so  different  in  their  operation  and  destined  purposes,  they  are  not  convertible  ; 
and  it  may  as  well  be  contended,  that  a  release  will  operate  as  a  giant,  as  that  a  bill 
payable  to  order  can  be  declared  on  as  a  bill  payable  to  bearer.  To  consider  this  in 
another  point  of  view.  A  bill  to  bearer  is  more  comprehensive  than  a  bill  to  order, 
inasmuch  as  it  comprises  all  the  special  appointees  to  whom  a  bill  of  the  latter  sort 
may  be  directed.  It  was  however  decided  in  the  case  of  Hodges  v.  Steward,  1  Salk. 
125,  at  a  time  when  a  bill  payable  to  bearer  was  not  deemed  to  be  within  the  custom 
of  merchants,  that  a  bill  payable  to  a  certain  person  or  bearer,  could  not,  by  an 
indorsement  of  the  first  payee,  be  converted  into  a  bill  payable  to  order,  so  as  to  charge 
the  drawer.  The  obvious  reason  is,  that  it  was  the  intention  of  the  drawer  to  frame 
a  bill  payable  to  bearer,  and  he  could  not  be  charged  beyond  his  original  undertaking. 
It  seems  to  be  a  just  and  necessary  inference,  if  the  more  comprehensive  bill  which  is 
payable  to  bearer,  cannot  be  changed  into  the  less  comprehensive  which  is  payable  to 
order,  that  the  reverse  cannot  take  place.  It  is  repugnant  to  every  principle  of  law, 
that  specialties,  or  instruments  in  the  nature  of  specialties,  should  receive  a  construction 
from  extrinsic  circumstances,  which  their  import  [622]  does  not  warrant;  and  if  they 
were  to  be  construed  not  according  to  their  legal  operation,  but  according  to  the  power 
of  the  person  from  whom  they  move,  as  is  now  contended,  this  novel  piinciple  would 
have  the  wonderful  effect  of  curing  all  defects  in  deeds  and  instrumetits,  provided  that 
the  maker  of  them  had  but  sufficient  power  for  the  purpose. 

In  order  to  prove  that  a  bill  may  receive  a  construction  different  from  its  tenor,  a 
bill  has  been  supposed  payable  to  the  pump  at  Aldgate  or  order,  and  it  has  been 
demanded  whether  this  would  not  be  a  bill  payable  to  bearer  1  I  answer  in  the  negative 
without  hesitation.  It  is  a  bill  payable  to  an  inanimate  thing,  under  whom  no  title 
can  be  derived.  It  is  not  the  province  of  the  law  to  assist  folly  ;  recourse  must  be  had 
to  the  drawers.  There  is  another  essential  difference  between  different  conveyances 
concerning  the  same  subject,  and  bills  payable  to  order  and  bills  payable  to  bearer, 
which  is,  that  in  respect  to  conveyances  the  contract  is  the  same,  and  the  only  ques- 
tion is,  in  what  legal  form  it  shall  take  effect.  In  respect  to  bills  the  contract  is 
different,  and  one  species  of  contract  cannot  be  substituted  in  the  place  of  another. 
Arguments  drawn  from  the  inconvenience  of  the  decision  are  strong  and  forcible.  It 
is  the  object  of  the  drawers  of  bills,  that  the  bills  should  pass  in  circulation,  and  the 
interest  of  commerce  requires  it.  The  law  of  England,  which  generally  discountenances 
the  assignments  of  debts  and  choses  in  action,  has  in  this  instance  submitted  to  the 
custom  of  merchants.  It  is  the  essence  of  a  custom,  that  it  be  certain  and  reasonable. 
If  it  be  defective  in  either  of  these  particulars,  it  must  yield  to  the  common  law, 
concerning  which  there  can  be  little  doubt.  To  construe  this  bill  to  be  payable  to 
bearer,  on  account  of  the  latent  circumstance  of  a  fictitious  payee,  unknown  to  the 
purchaser  at  the  time,  is  to  introduce  infinite  confusion  and  perplexity.  Suppose  the 
purchaser  of  a  bill  not  finding  the  payee  of  a  bill,  declares  on  it  as  being  payable  to 
bearer,  the  acceptor  might  defeat  the  action  by  setting  up  some  obscure  person  bear- 
ing the  name  of  the  payee.  If  the  attesting  witnesses  to  a  bond  could  not  be  found, 
or  if  there  were  none,  so  that  the  delivery  could  not  be  proved,  and  therefore  a 
recovery  could  not  be  had  on  it  as  such,  it  cannot  be  contended  that  in  an  action  of 
assumpsit  the  bond  might  be  given  in  evidence  as  a  note  of  hand.  The  reason  is 
evident ;  the  creditor  has  taken  his  security  in  a  certain  determined  form,  he  cannot 
at  his  pleasure  alter  it  against  the  stipulation  of  the  debtor,  and  yet  the  obligation 
includes  a  promise  to  pay  the  money. 

[623]  In  this  case  the  jury  have  found  that  there  was  a  fictitious  payee;  but  can 
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the  holiler  of  the  bill  be  nlwaj's  prepared  with  that  evidence?  If  it  be  doubtful  on 
the  face  of  the  instrument  what  is  the  legal  operation  and  effect  of  it,  where  is  the 
certainty?     If  it  be  founded  in  fraud,  where  is  the  reasonableness? 

The  counsel  for  the  Defendants  in  error  have  ojjven  up  all  the  other  special  counts 
except  the  third,  wherein  it  is  stated  that  Livespy,  Ilargreave  and  Co.  directed  the  bill 
to  be  paid  to  them  by  the  name  of  John  White.  I  answer,  that  the  cu.stom  of 
merchiints  as  little  applies  to  this  count  as  to  the  other  special  counts,  for  no  custom 
can  warrant  the  drawing  of  a  bill  payable  to  one  man  by  the  name  of  another.  But 
it  has  been  urged  at  the  bar,  that  the  acceptors  shall  not  be  received  to  annul  their 
own  acceptances,  and  that  it  does  not  lie  in  their  mouths  to  insist  on  the  proof  of  the 
hand- writing  of  the  first  payee,  when  they  knew  at  the  time  of  their  acceptance  that 
he  was  merely  fictitious,  and  no  such  person  as  John  White  really  existed.  And  in 
support  of  this  argument,  they  cited  the  case  of  Stone  v.  Freelawl,  which  was  determined 
at  Guildhall  Sittings  after  Easter  Term  1769.  The  circumstances  of  that  case  were 
the  same  as  the  present,  and  Lord  Mansfield,  after  observing  that  the  bill  was  diawn 
to  enable  the  drawer  to  raise  money,  told  the  jury  that  the  Defendant  had  enabled 
the  drawer  to  do  this  by  lending  his  acceptance,  and  when  ho  had  by  so  doing  put  the 
bill  in  circulation,  it  should  not  lie  in  his  mouth  to  make  the  objection  that  he  had 
nothing  to  do  with  it.  On  this  decision  I  first  obsei-ve,  that  the  noble  and  learned 
Lord  did  not  mean  to  controvert  the  general  rule,  that  it  is  necessary  in  order  to 
recover  against  the  acceptor  to  prove  the  hand-wiiting  of  the  first  payee,  but  only  in 
the  particular  circumstances  of  the  case  dispensed  with  the  proof.  In  the  same 
manner,  if  the  obligor  of  a  bond  should  fraudulently  remove  a  witness,  atid  it  should 
so  appear  at  the  trial,  the  bond  is  established  by  the  acknowledgment  of  the  party, 
without  farther  proof  of  the  hand-writing.  Suppose  in  the  case  of  Stone  v.  Freelaiid 
the  jury  had  found  a  special  verdict,  they  must  have  found  the  indorsement  of  the 
first  payee,  considering  the  Defendant  as  being  estoj)ped  from  refpnring  the  proof  of 
it;  but  here  the  contrary  is  found.  In  order  to  examine  how  far  the  authority  of 
this  case  is  applicable,  it  ought  to  bo  considered,  whether  the  circumstance  of  its  being 
known  to  the  acceptors  that  the  payee  was  fictitious,  will  enable  the  Plaintiffs  who 
were  in[624]-dorsees  to  recover  on  any  of  the  counts  in  this  declaration.  It  will  not 
support  those  special  counts  where  it  is  so  expressly  stateil,  because  such  instrument 
is  founded  on  fraud,  and  not  on  the  custom  of  merchants.  Those  counts  are  radically 
bad,  and  will  not  warrant  a  recovery  on  them  by  the  Plaintiff.  If  this  allegation  will 
vitiate  the  counts,  in  which  it  is  stated,  it  must  necessarily  follow  that  the  proof  of 
them  will  have  the  like  efTcct  in  respect  to  the  other  special  counts  where  no  such 
allegation  is  inserted.  The  fourth  count  is  the  only  special  one  that  may  be  supported 
in  point  of  law,  to  which  it  may  be  applied.  That  count  states  the  first  payee  to  be  a 
real  person,  and  his  indorsement  to  be  a  real  transaction.  But  the  finding  of  the  jury 
directly  contradicts  it,  by  stating  it  to  be  a  fiction.  It  seems  to  me,  that  the  Plaintiffs 
below  should  have  availed  themselves  of  the  authority  of  the  case  of  Stone  v.  Freeland, 
if  it  be  law,  at  the  trial ;  they  should  have  insisted  that  the  indorsement  of  the  first 
payee  ought  to  have  been  received  as  proved  ;  but  having  missed  that  opportunity, 
they  aro  now  too  late.  The  eases  of  Tatlock  v.  Harris  decided  in  the  King's  Bench, 
and  ColUs  v.  Emmelt  decided  in  the  Common  Pleas,  are  against  ray  opinion.  I  was 
prevented  by  sickness  from  attending  my  duty  in  court  when  the  last  case  was 
decided  ;  if  I  had  been  present,  I  could  not  have  concurred  in  that  decision  notwith- 
standing the  great  deference  I  have  for  the  superior  learning  and  abil.'lies  of  the  other 
judges.  But  this  case  is  brought  before  your  Lordships  in  order  to  review  those 
decisions.  Your  Lordships  have  a  right  to  call  on  me  for  my  best  opinion  on  this 
subject,  and  it  is  my  duty  to  give  it.  It  is  agreed  on  all  hands,  that  the  circulation  of 
these  bills  is  extremely  mischievous,  and  ought  to  be  restrained.  It  is  the  great 
commercial  evil  of  these  days,  which  has  grown  to  a  gigantic  height.  It  has 
enabled  needy  adventurers  to  engage  in  desperate  undertakings,  relying  on  the  money 
which  they  raise  on  this  fictitious  credit.  On  the  present  question,  a  million  of 
property  now  depends.  No  wonder  that  this  tiaffic  has  spread  poverty,  distress,  and 
bankruptcy,  through  large  districts  which  it  has  pervaded.  To  enable  the  holders  of 
such  bills  to  recover  against  the  acceptors  without  proving  the  hand-writing  of  the 
first  payee,  is  to  stamp  a,  credit  on  the  bills  themselves.  The  acceptors  without  effects 
are  tempted  by  a  large  commission  to  lend  their  credit.  The  obvious  reason  of 
inserting  the  name  of  a  fictitious  payee  is,  that  too  many  bills  should  not  appear  [625] 
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ill  circulation  in  the  same  name  at  the  same  time.  Make  it  necessary  for  the  purchaser 
of  the  bill  to  look  to  the  first  payee,  and  it  will  be  impossible  to  defraud  mankind  in 
the  manner  and  to  the  extent  that  has  been  practised.  In  order  to  administer  an 
effectual  remedy  to  this  evil,  it  is  not  necessary  to  stretch  the  common  law  beyond  the 
known  and  temperate  decisions  of  former  times.  It  is  not  necessary  to  introduce 
subtle  inventions  and  new  modes  of  reasoning,  unknown  to  the  plain  sense  and  under- 
standing of  our  ancestors.  Let  the  ancient  law  be  adhered  to,  and  the  evil  must  in  a 
great  degree  cease.  Nor  is  the  Plaintiff  without  remedy  ;  for  he  may  sue  the  drawer, 
and  probably  by  another,  ditferently  framed  from  any  of  the  present  counts,  or  by  an 
action  differently  conceived,  he  may  recover  against  the  acceptors;  but  on  that  I  give 
no  opinion. 

After  the  Judges  had  thus  delivered  their  opinions,  the  House  adjourned.  On 
Monday  February  U,  a  debate  took  place,  in  which  Lords  Kenyon,  Loughborough, 
and  Bathurst  spoke  in  favour  of  the  judgment,  and  the  Lord  Chancellor  [Tburlow] 
against  it.  The  several  grounds  of  argument  taken  by  their  Lordships  respectively, 
were  nearly  the  same  as  those  above  stated  in  the  opinions  of  the  Judges. 

The  debate  being  concluded,  the  Lord  Chancellor  put  the  question  whether  the 
judgment  of  the  Court  of  King's  Bench  should  be  reversed,  which  passed  in  the 
negative  without  a  division. 

Judgment  affirmed. 

End  of  Hilary  Term. 

[627]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Thirty-First  Year  of  the  Keign  of  George  III. 

Barwick  against  Eeade.     Monday,  May  I6th,  179L 

The  full  pay  of  a  military  officer  cannot  be  assigned. 

The  Defendant,  who  was  a  lieutenant  of  marines,  assigned  his  full  pay  to  the 
Plaintiff,  in  trust,  first  of  all  to  pay  and  satisfy  himself  (the  Plaintiff)  an  annuity  of 
201.  per  annum,  and  then  to  pay  over  the  surplus  to  the  Defendant,  and  also  gave  a 
bond  and  warrant  of  attorney  as  a  further  security.  In  the  last  term  a  rule  was 
granted  to  shew  cause  why  the  deed  of  assignment,  bond,  and  warrant  should  not  be 
given  up  to  be  cancelled  on  several  grounds  (a),  the  most  material  of  which,  was,  that 
the  full  pay  of  a  military  officer  could  not  be  legally  assigned.  When  the  motion 
was  made,  the  Court  intimated  a  very  clear  opinion  that  such  an  assignment  was 
illegal,  it  being  contrary  to  the  policy  of  the  law  that  a  stipend  given  to  one  man  for 
future  services,  should  be  transferred  to  another  who  could  not  perform  them.  How- 
ever the  rule  was  enlarged  till  this  term,  when  on  the  motion  of  Kerby,  Serjt.,  it 
was  made  absolute,  no  cause  being  shewn,  but  the  Court  seeming  to  retain  their 
former  opinion  (b). 

(a)  The  other  grounds  were,  that  the  assignee  was  a  trustee  for  one  Kendrick, 
which  was  not  stated  in  the  memorial,  and  that  the  names  of  the  witnesses  to  the 
deed  were  not  mentioned  according  to  the  directions  of  the  stat.  17  Greo.  3,  c.  26. 

(i)  When  the  rule  was  granted,  Lord  Loughborough  said,  he  recollected  a  similar 
decision  in  the  Court  of  Chancery,  in  the  case  of  Ross  the  army  agent ;  and  Mr.  Justice 
Gould  referred  to  Dyer,  1  b.  as  confirming  the  general  principle  which  the  Court  [628] 
laid  down.  The  case  in  Dyer  was  "  Replevin  brought  by  John  Oliver  against  T.  Eiisonne, 
who  set  forth  that  a  stranger  was  seised  in  fee  of  a  manor,  of  which  the  locus  in  quo 
was  part,  and  by  deed  granted  to  him  an  annual  rent  of  20s.  for  the  term  of  his  life, 
pro  bono  consilio  suo  impendendo,  with  a  clause  of  distress  within  the  manor,  and 
avowed  the  taking  for  one  year's  rent  in  arrear.  To  which  the  Plaintiff  pleaded  in 
bar,  that  Eiisonne  was  attainted  of  treason  before  certain  justices,  who  committed  him 
to  the  Tower,  by  force  of  which  he  remained  in  prison  for  a  year  next  ensuing,  within 
which  time  the  grantor,  pro  diversis  uegotiis  suis,  consilio  ejusdem  T.  indigebat,  et  ad 
eum  accedere  voluisset  pro  consilio  suo  habendo,  quorum  jadicii  et  imprisonamenti 
praitextu,  idem  O.  (the  grantor)  ad  eundem  T.  accedere  pro  consilio  suo  in  ea  parte 
habenda  et  requirenda  irapeditus  fuit,  et  sic  consilium  pisefati  T.  in  causa  prajdicla,  in 
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[628]    Morgan  against  Johnson.    Monday,  May  16ih,  1791. 

[Distinguished,  Oultoti  v.  Radclijfe,  1874,  L.  R.  9  C.  P.  195.] 

Service  of  uolice  of  declaration  on  a  Sunday,  is  had,  though  the  defendant  accept  it, 

knowing  it  to  be  irregular. 

In  this  »tse  notice  of  declaration  was  served  on  the  Defendant  on  Sunday  Feb.  6th, 
which  he  accepted,  knowing  at  the  same  time  it  was  irregular,  ;is  appeared  by  the 
affidavit  of  the  attorney  who  served  him  with  it.  A  rule  having  been  granted  to  shew 
cause,  why  the  declaration  and  all  subsequent  proceedings  (a)  should  not  be  set  aside 
on  account  of  the  ii regularity,  Cockrell,  Serjt.,  shewed  cause,  arguing  that  the  stat. 
29  Car.  2,  c.  7,  s.  6,  directed,  "that  no  person  upon  the  Lord's  Day  should  serve  or 
execute  any  writ,  process,  wairant,  ortler,  judgment  [629]  or  decree,  &c."  but  that 
service  of  notice  was  not  within  the  provisions  of  the  act.  In  Wdhjraie  v.  Tai/lur, 
1  Ld.  Rayni.  705,  though  Ilolt,  Ch.  J.,  was  inclined  to  think  that  the  act  intended  to 
restrain  all  sorts  of  legal  proceeding.s,  yet  the  other  judges  heUl,  that  the  delivery  of 
a  declaration  was  but  quasi  notice,  aud  not  process,  and  therefore  good  on  a  Sunday. 

defectu  ipsius  T.  habere  non  potuit.  To  which  the  avowant  demurred  in  law.  And 
by  the  opinion  of  the  whole  Couit  he  had  a  return,  for  by  the  attainder  the  rent  was 
not  forfeited  to  the  king,  because  it  was  incident  to  the  cause  for  which  it  was  given, 
(namely  the  trust  and  confidence  which  the  graiitoi-  had  in  him  for  his  advice)  which 
he  could  not  grant  to  another  person,  and  which  for  the  s:ime  reason  he  could  not 
forfeit.  As  if  a  man  be  created  a  duke,  and  for  the  maintenance  of  his  dignity  the 
king  grants  an  annuity  of  201.  to  him,  he  cannot  grant  this  to  another,  for  it  is 
incident  to  his  digtiity.  And  notwithstanding  the  attainder  and  imprisonment,  he 
might  have  given  advice  if  he  (the  grantor)  had  gone  to  him  ;  and  in  the  plea  no 
default  was  alleged  in  him,  <tc."  See  also  the  authorities  cited  in  the  margin  of  Dyer. 
In  Siiiarl  v.  Tucker,  2  Black.  1137.  "A.,  a  lieutenant  of  marines  assigned  his  half 
pay  to  B.  in  tiust  for  C,  and  constituted  B.  his  attorney  to  receive  it;  and  it  was 
holden  that  A.  could  not  maintain  an  action  for  money  had  and  received  to  his  use 
against  C.  after  bis  discharge  on  an  insolvent  act;  because  in  equity  the  half  pay  of 
an  othcer  might  be  assigned,  and  this  was  an  equitable  action  for  money  received  to 
the  plaintiffs  use,  but  he  had  already  transferred  the  use  of  it."  A  distinction  is 
there  taken  between  whole  and  half  pay,  the  former  being  given  pro  servitio  impen- 
dendo,  the  latter  pro  servitio  impenso.  But  in  Flarlij  v.  Odium,  3  Term  Uep.  B.  It. 
G81,  the  Couit  held  that  the  half  pay  of  a  lieutenant  in  a  reduced  regiment  was  not 
the  subject  of  a  sale,  and  therefore  that  his  creditors  could  not  compel  him  to  include 
it  in  his  schedule,  under  the  lord's  act.  In  that  case  Lord  Kenyon  was  clearly  of 
opinion  that  the  half  pay  could  not  legally  be  assigned;  and  Mr.  J.  Buller  distin 
guishes  between  payment?  actually  due  and  future  accruing  payments.  And  this 
case  of  Flar/i/  v.  Odium,  was  recognized  and  confirmed  by  the  Couit  of  B.  R.  in  this 
present  Easter  Term.  4  Term  Rep.  B.  R.  248.  Liddenlale  v.  The  Duke  of  Mmiirose. 
I  have  also  been  informed,  that  a  similar  decision  took  place  about  four  years  ago, 
in  the  Court  of  Exchequer,  in  a  case  of  I'lenlice  v.  Mackie. 

[The  principle  upon  which  the  above  case  of  Lidderdale  v.  The  Duke  of  Montrose  was 
decided  at  law,  has  been  recognized  also  in  equity,  see  Stone  v.  Lidderdale,  2  Anstr. 
533,  in  which  the  Court  of  Exchequer  held  that  the  assignment  of  the  half  pay  of  an 
officer  in  the  aimy  is  bad  in  equity,  as  well  as  at  law.  Upon  the  same  principle,  viz. 
that  a  salary  paid  for  the  performance  of  a  public  duty  ought  not  to  be  perverted  to 
other  uses  than  those  for  which  it  is  intended,  it  was  held  in  Arbuckle  v.  Cowtan, 
3  Bos.  &  Pul.  321,  that  the  profits  of  an  ecclesiastical  benefice  do  not  pass  to  the 
assignees  under  the  insolvent  act  of  37  Geo.  3  ;  and  this  principle  prevails  in  the  new 
insolvent  act,  7  Geo.  4,  c.  57,  s.  28,  29.  So  in  Palmer  v.  Bate,  2  Brod.  &  Bing.  673, 
it  was  decided  that  an  assignment  of  all  the  emoluments  of  clerk  of  the  peace,  after 
deducting  the  salary  or  allowance  of  his  deputy  for  the  time  being,  was  invalid.  But 
an  assignment  of  the  profits  of  the  office  of  private  secretary  to  a  nobleman  is  good. 
Uarringtm  v.  Kloprogge,  2  Cbitty's  Rep.  475.     2  Brod.  &  Bing.  678,  S.  C] 

(a)  Judgment  was  signed  for  want  of  a  plea,  in  the  vacation  after  Hilary  term. 
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And  in  Comb.  286  &  462,  the  Court  held  that  the  delivery  of  a  declaration  in  eject- 
ment on  a  Sunday  was  good  (b).     But, 

The  Court  were  clearly  of  opinion  that  the  service  of  notice  being  on  a  Sunday 
was  bad  within  the  statute,  and  that  the  Defendant  could  not  by  his  acceptance  waive 
the  irregularity.     Therefore  the 

Rule  was  made  absolute,  on  payment  of  half  the  costs,  in  pursuance  of  an  agree- 
ment entered  into  by  the  parties,  which  was  stated  by  aflSdavit. 

Meekins  against  Smith.     Monday,  May  16th,  1791. 

A  sheriff  who  is  ruled,  on  the  last  day  of  a  term,  to  bring  in  the  body,  but  goes  out  of 
office  before  the  next  term,  is  liable  to  an  attachment  for  not  bringing  in  the  body. 

In  Hilary  Terra  last,  the  then  Sheriff  of  Surrey  made  a  return  of  cepi  corpus,  and 
was  ruled  the  last  day  of  the  term  peremptorily  to  bring  in  the  body.  In  the  follow- 
ing vacation  he  went  out  of  office,  and  a  new  sheriff  was  appointed.  In  this  term, 
bail  being  put  in,  but  not  justified,  Clayton,  Serjt.,  moved  for  an  attachment  against 
the  late  sheriff  for  not  bringing  in  the  body.  The  Court  doubted  whether  the  late 
sheiiff  was  liable  to  an  attachment,  as  it  was  not  in  his  power  to  bring  in  the  body, 
he  having,  as  usual,  made  over  all  the  prisoners  to  the  succeeding  sheriff.  To  this 
Clayton  answered,  that  a  special  return  ought  to  have  been  made,  if  that  were  a 
sufficient  excuse  :  and  a  rule  to  shew  cause  was  granted,  which  was  afterwards  made 
absolute,  no  cause  being  shewn  (a)'. 

[630]    Sumner  against  Brady  and  Others.    Saturday,  May  21st,  1791. 
Notice  subscribed  to  process,  to  appear  on  the  4to  die  post,  is  good  (a)^. 

The  Defendant  was  served  with  a  clausum  fregit  returnable  in  fifteen  days  of 
Easter  (i.e.  the  eighth  of  May);  but  the  notice  to  appear  was  "at  the  return  thereof 
being  the  eleventh  day  of  May  1701"  (i.e.  the  4to  die  post).  A  rule  was  granted  on 
the  motion  of  Bond,  Serjt.,  to  shew  cause,  why  the  proceedings  should  not  be  set 
aside  on  the  ground  that  the  notice  to  appear  ought  to  have  been  on  the  return  day 
of  the  writ,  viz.  May  8th,  which,  he  urged,  was  the  constant  and  undoubted  practice, 
Barnes,  293  (last  8vo  edition)  ^te^  v.  Nicholls ;  and  to  shew  that  the  notice  ought  to 
be  to  appear  on  the  real  return  day,  even  though  that  day  should  be  a  Sunday,  he 
mentioned  Barnes,  294.  Green  v.  IFatkins,  Cooke's  Cas.  Pract.  97.  Jtnner  v. 
JVilliamsm,  id.  98.  Green  v.  Wathins,  and  Kules  and  Orders  C.  B.  Hil.  7  Geo.  2. 
There  was  also  another  ground  he  said,  for  setting  aside  the  proceedings,  which  was, 
that  it  appealed  by  affidavit  that  the  action  was  brought  on  a  bond  payable  by  instal- 
ments, but  that  the  only  instalment  which  had  become  due  was  paid  into  court. 

Marshall,  Serjt.,  shewed  cause,  arguing  that  the  notice  was  good,  it  being  to  appear 
"at  the  return  of  the  writ,"  the  woids  therefore,  "being  the  11th  day  of  May," 
might  be  rejected  as  surplusage.    But  supposing  those  words  not  to  be  surplusage,  still 

{b)  But  see  Walker  v.  Tinmie  and  Lee,  Barnes,  309,  and  the  authorities  cited  in  the 
margin  of  1  Ld.  Raym.  705,  last  edit.  Svo,  which  shew  cleaily  that  the  Court,  in  the 
present  instance  decided  according  to  the  known  practice. 

(ay  The  date  of  the  rule  to  bring  in  the  body  was  Saturday,  Feb.  12th,  previous 
to  the  then  sherifl's  going  out  of  office ;  it  could  not  therefore  be  directed  to  the  late 
sheriff,  as  such  rules  usually  are.  But  it  was  served  on  the  under-sheriff,  as  was  also 
the  rule  to  shew  cause.  Indeed  in  these  cases  care  should  always  be  taken  to  serve  the 
rule  on  the  under-sheriff.  That  the  late  sheriff  is  liable  to  the  attachment,  seems  clear 
from  3  Co.  72  a.  Westhy's  case,  Cro.  Eliz.  365.  S.  C.  1  Bulst.  70.  Egcrlon  v.  Morion, 
Barnes,  102.  Price  and  Another  v.  Street,  and  Leigh  v.  Turner,  Mich.  24  Geo.  3,  cited 
Impey's  Pract.  C.  B.  185,  3d  edit.  See  also  stat.  20  Geo.  2,  c.  37,  s.  2,  &  Dougl.  462, 
Re.c  V.  Adderley.  [See  R.  T.  31  G.  3,  4  T.  R.  379.  R.  v.  Sheriff  of  Middlesex,  4  East, 
604.     Fvnsec  v.  Magnay,  6  Taunt.  231.] 

(a)-  [But  in  Rushton  v.  Chapman,  2  Bos.  &  Pul.  340,  the  Court,  notwithstanding 
the  atjove  case,  ordered  that  in  future  the  return  day  should  be  inserted  in  the  notice. 
Tidd's  Pr.  166,  8th  edit.] 
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the  notice  was  good,  as  it  was  to  appear  at  the  true  time  when  the  Defendant  ought 
to  appear,  namely  the  4to  die  post,  the  cssoign  day  not  being  in  reality  the  time  of 
appealing.  If  it  should  be  objected,  that  by  allowing  the  4lo  die  post  to  bo  the  day 
of  appearance,  the  Defendant  would  have  twelve  instead  of  eight  daj's  to  appear  in  (a)' ; 
the  answer  is,  that  it  does  not  lie  in  the  Defendant's  mouth  to  make  this  objection, 
to  whom  it  would  be  a  benefil.  But  in  truth  the  notice  is  good  either  way,  whether 
on  the  essoign  day  or  the  quarto  die  post. 

The  Court  said,  they  were  clearly  of  opinion  that  the  notice  to  appear  on  the 
quarto  die  post  was  goid,  that  being  the  day  when  in  point  of  fact  the  Defendant 
was  to  appear.  They  also  directed  a  search  to  be  made  in  the  tieasury,  to  see  if  there 
were  any  such  rule  as  that  above  cited  from  the  "  Rules  and  Oiders  of  C.  B.  Ilil. 
7  Geo.  2  "  when  the  prothonotary  reported  that  [631]  there  was  no  such  rule  to  bo 
found.     The  rule  to  shew  cause  was  therefore  dischargid. 

N.B.  The  old  practice  of  giving  notice  to  appear  on  the  essoign  day  the  return  of 
the  process,  is  not  done  away  by  this  determination. 


Newman  and  Baker,  late  Sheriff  of  Middlesex,  against  Faucitt,  one  &c. 
Tuesday,  May  24th,  1791. 

The  sheriflf  may  sue  on  a  bail  bond,  in  a  diflferent  court  from  that  in  which  the  original 

action  was  (a)'. 

The  Defendant,  who  was  an  attorney  of  this  court,  gave  bail  to  the  SheriflT  of 
Middlesex  for  the  appearance  of  one  Wellington  who  was  sued  in  the  King's  Bench 
by  bill  of  Middlesex.  Wellington  made  default,  and  now,  the  bail-bond  not  having 
been  assigned,  the  sherifl'  brought  an  action  upon  it  in  this  court. 

A  rule  was  obtained  to  shew  cause,  why  all  the  proceedings  on  the  bond  should 
not  be  set  aside  on  the  ground  that  this  action  ought  to  have  been  brought  in  the 
same  court  in  which  the  original  action  was.  Le  Blanc,  Serjt.,  shewed  cause,  arguing 
that  though  the  assignee  of  the  sheriff  must  sue  upon  the  bail-bond  in  the  court  where 
the  original  action  was  brought,  according  to  stat.  4  Anne,  c.  16,  s.  20,  which  gives 
him  the  right  of  action,  yet  no  such  restriction  was  imposed  on  the  sheriff  himself, 
who  did  not  sue  by  virtue  of  that  statute,  but  by  the  common  law.  The  Court  admitted 
this  distinction  without  hesitation,  and  the 

Rule  was  discharged. 


WiTTERSHEiM  against  The  Countess  Dowager  of  Carlisle. 
Saturday,  May  28th,  1791. 

Where  a  bill  of  exchange  is  drawn  payable  at  a  certain  future  period,  for  the  amount 
of  a  sum  of  money  lent  by  the  payee  to  the  drawer  at  the  time  of  drawing  the  bill, 
the  payee  may  recover  the  money  in  an  action  for  money  lent  although  six  years 
have  elapsed  since  the  time  when  the  loan  was  advanced  ;  the  statute  of  limitations 
beginning  to  operate  only  from  the  time  when  the  money  was  to  be  repaid,  i.e. 
when  the  bill  became  due  («)'. 

This  was  an  action  of  assumpsit  brought  against  the  Defendant  as  the  drawer  of 
several  bills  of  exchange,  by  the  Plaintiff  as  payee.  The  declaration  contained  seven 
counts.      The  first  stated   that  the  Plaintiff,  Defendant,  and  certain  persons  using 

(o)'  This  objection  was  made  and  holden  on  consideration  to  be  a  good  one,  in 
Alsop  V.  Bagot,  Prac.  Reg.  C.  P.  346. 

(ay  [But  the  Court  of  King's  Bench  has  held  that  the  action  on  the  bail-bond, 
whether  by  the  sheriff  or  his  assignee,  must  be  brought  in  the  court  in  which  the 
original  action  was.  Donalty  v.  Barclay,  8  T.  R.  1.52.  But  the  objection  cannot  be 
taken  upon  the  plea  of  non  est  factum.  Wright  v.  IValnuley,  2  Campb.  N.  P.  C.  396. 
See  2  Saund.  61  (n),  5th  edit.] 

{af  [That  the  statute  beguis  to  operate  from  the  time  the  breach  took  place,  see 
Short  V.  Al'Carthy,  3  B.  &  A.  631.  2  Saund.  63  b.  {n),  5th  edit.  See  also  Savage  v.  Aldren 
2  Stark.  N.  P.  C.  232.] 
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commerce  under  the  style  and  firm  of  Escheiiavei-,  Hay  and  Co.  were  persons  respec- 
tively trading  and  using  commerce,  and  residing  at  Strasbnrg;  that  on  the  5th  of 
March  1783,  at  [632]  Strasbnrg,  the  Defendant  drew  a  bill  of  exchange  on  Esehenaver, 
Hay  and  Co.  for  360  livres,  payable  to  the  order  of  the  Plaintiff  on  the  10th  of  the 
then  next  month ;  that  the  bill  was  presented  for  acceptance,  that  acceptance  was 
refused,  and  that  it  was  protested  for  non-acceptance,  &c.  The  second  count  stated, 
that  on  the  31st  of  July,  1783,  at  Strasburg,  the  Defendant  drew  another  bill  of 
exchange  ou  one  Abel  Jenkins,  who  was  resident  in  this  kingdom,  for  12,000  livres  of 
France,  payable  to  the  order  of  the  Plaintiff  at  the  end  of  the  month  of  September 
then  next ;  that  it  was  presented  for  acceptance,  which  was  refused,  and  that  it  wa? 
protested  for  non-acceptance,  &c.  The  third  count  stated,  that  on  the  ith  of  January 
1785,  at  Orleans,  the  Defendant  drew  another  bill  of  exchange  on  one  Mr.  Gregg, 
who  was  resident  in  this  kingdom,  for  2040  livres  of  France,  payable  to  the  order  of 
the  Plaintiff  on  the  13th  of  January  1786,  that  this  bill  was  also  presented  for  accept- 
ance, and  acceptance  being  refused,  protested  for  non-acceptance.  The  fourth  count 
was  for  money  lent  and  advanced  ;  the  fifth,  for  money  paid,  laid  out  and  expended  ; 
the  sixth,  for  money  had  and  received  ;  and  the  seventh,  on  an  atcjunt  stated. 

The  Defendant  pleaded  the  general  issue,  and  the  statute  of  limitations,  viz.  that 
the  said  several  causes  of  action  did  not,  nor  did  any  or  either  of  them  first  accrue  at 
any  time  within  six  years  before  the  suing  out  of  the  original  writ,  &c.  On  which 
issue  was  joined.  At  the  trial,  which  came  on  before  Lord  Loughborough,  at  the 
sittings  in  last  Hilary  Term,  at  Guildhall,  the  jury  found  a  special  verdict  as  to  the 
second,  third  and  fourth  counts  (a),  as  follows,  viz.  that  the  Defendant  on  the  31st  of 
July  1783,  at  Strasburg,  for  and  in  consideration  of  the  sum  of  12,000  livres  of  France, 
then  and  there  lent  to  her  by  the  Plaintiff,  drew  the  bill  stated  in  the  second  count 
for  12,000  livres,  and  farther,  that  the  Defendant  on  the  ith  of  January  1785,  at 
Orleans,  for  and  in  consideration  of  2040  livres  of  France,  drew  the  bill  stated  in  the 
third  count;  that  the  said  bill  of  exchange  bearing  date  the  31st  day  of  July  1783, 
was,  on  the  4th  day  of  March  in  the  year  1784,  presented  to  Abel  Jenkins  on  whom 
it  was  drawn,  for  payment ;  that  the  said  Abel  Jenkins  was  then  and  there  requested 
to  pay  the  said  sum  of  money  therein  mentioned,  which  he  refused  to  do ;  and  the 
same  was  not,  nor  was  any  part  thereof,  then  and  there,  or  at  any  time,  paid ;  and 
the  Plaintiff  thereupon  caused  the  said  bill  of  exchange  to  be  protested  for  non-payment 
thereof :  and  [633]  farther,  that  the  said  bill  of  exchange  bearing  date  on  the  4th  of 
January  1785,  was,  on  the  6th  of  February  1786,  presented  to  Francis  Gregg,  on 
whom  it  was  drawn,  for  payment ;  and  the  said  Francis  Gregg  was  then  and  there 
requested  by  the  Plaintiff  to  pay  the  said  sura  of  money  therein  mentioned,  which  he 
then  and  there  refused  to  do ;  and  the  same  was  not,  nor  was  any  part  thereof  then 
and  there,  or  at  any  time,  paid;  and  thereupon  the  Plaintiff  caused  the  said  bill  of 
exchange  to  be  protested  for  non-payment  thereof.  And  further  that  the  said  Isabella 
the  Defendant,  at  the  several  times  of  the  making  of  the  said  bills  of  exchange 
respectively,  and  of  the  lending  the  several  sums  of  money  therein  respectively 
mentioned,  was,  and  long  before  had  been,  and  still  is  married  to,  and  under  coverture 
of  one  Sir  William  Musgrave,  Bart,  her  present  husband  ;  and  that  the  said  Isabella 
at  those  several  and  respective  times,  and  long  before,  and  from  thence  hitherto  lived, 
and  does  now  live  separate  and  apart  from  her  said  husband  ;  and  that  during  all  the 
time  she  has  so  lived  separate  and  apart  from  her  said  husband,  the  said  Isabella  baa 
always  had,  and  been  allowed,  and  paid  from  her  said  husband  a  sufficient  separate 
maintenance  to  herself ;  and  that  at  the  respective  times  when  the  said  bills  of 
exchange  were  made  by  the  said  Isabella,  the  persons  upon  whom  the  same  were 
respectively  drawn,  had  not,  nor  had  they  at  any  time  afterwards,  until,  or  at  the 
times  when  the  said  bills  of  exchange  respectively  became  due  and  payable,  and  were 
presented  as  aforesaid,  any  effects  of  the  said  Isabella  in  their  hands,  wherewith  to 
answer  and  pay  the  said  bills  of  exchange,  or  either  of  them  ;  and  that  the  said 
Seligman  (the  Plaintiff)  sued  out  his  original  writ  in  this  suit  against  the  said  Isabella, 
on  the  26th  day  of  September,  in  the  year  of  our  Lord  1789  ;  but  whether  upon  the 
whole  matter  in  form  aforesaid  found,  the  said  Isabella  undertook  and  promised  in 
manner  and  form  as  in  the  2d,  3d  and  4th  counts  of  the  said  declaration  is  mentioned, 
or  any  of  them  ;  and  whether,  at  any  time  within  six  years  next  before  the  suing  out 

(a)  And  a  verdict  for  the  Defendant  on  the  other  counts. 
C.  P.  IV.— 12* 
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the  original  writ  of  the  said  Seligman,  the  cause  of  action  in  the  said  2d,  3d  and  4th 
counts  meritioneH,  or  any  of  them,  first  accrued  or  not  to  the  said  Seligman,  the  jurors 
aforesaid  are  wholly  ignorant,  i^'C.  This  was  argued  by  Bond,  Serjt.,  for  the  Plaintiff, 
and  Le  Blanc,  Serjt.,  for  the  Defendant.  On  the  part  of  the  Plaintiff,  Bond  said,  he 
presumed,  the  first  pdint  of  the  argument  would  be  admitted,  viz.  that  the  Defendant 
living  apart  from  her  husband,  and  having  a  sepa-[634]-rate  maintenance,  was  liable 
to  be  sued  as  a  feme  sole;  to  which  Lc  Blanc  assented;  saying,  that  as  that  point 
had  been  fully  considered  by  the  Court  in  the  late  case  of  Vomplon  v.  C'ollinfon  (a),  he 
should  not  now  dispute  it.  Bond  then  observed,  that  as  there  was  a  variance  between 
the  special  verdict  and  the  declaration,  with  respect  to  the  2d  and  3d  counts  (the 
declaration  stating  that  the  bills  were  presented  for  acceptance,  and  protested  for 
non-acceptance,  but  the  jury  finding  that  they  were  only  presented  for  payment,  and 
protested  for  non-payment),  the  Plaintiff  certainly  could  not  recover  on  either  of 
these  counts,  but  must  resort  to  the  cour)t  for  money  lent.  The  question  therefore 
was,  whether  the  statute  of  limitations  would  prevent  him  from  recovering  on  that 
count,  or  in  other  words,  whether  the  cause  of  action  accrued  on  the  31st  of  July 
1783,  when  the  bill  for  12,000  livres  was  drawn,  and  the  money  lent;  or,  on  the 
30th  of  September,  when  the  bill  was  payable?  Now  the  money  being  actually  lent 
to  the  Defendant  as  the  consideration  of  the  bill,  on  payment  being  refused  by  the 
drawee,  the  Plaintiff  had  his  choice  of  three  remedies  :  he  might  either  have  brought 
an  action  of  debt,  an  action  on  the  case  for  money  lent,  or  an  action  on  the  bill  itself, 
which  he  has  in  fact  chosen.  But  if  he  had  relied  on  the  bill  itself,  the  statute  of 
limitations  would  not  have  operated  till  after  it  became  payable,  for,  according  to 
Lord  Holt,  a  bill  of  exchange  "must  be  sued  for  within  six  years  after  it  becomes 
payable."  3  Bac.  Abr.  G02.  Neither  then  did  the  statute  operate  on  the  count  for 
money  lent,  which  it  was  agreed  should  be  paid  at  the  end  of  September,  before  that 
time  ;  the  prohibitions  of  it  being  equal,  and  not  affecting  one  sort  of  action  on  the 
case  more  than  another.  As  therefore  an  action  on  the  bill  itself  would  be  within 
the  time  limited,  the  writ  being  sued  out  on  the  29th  of  September  1789,  an  action 
for  money  lent  is  also  within  the  lime  :  the  right  of  action  was  suspended  till  the 
bill  became  payable.  In  Dagglish  v.  Weatherhy,  2  Black.  747,  it  is  holden,  that  no 
action  will  lie  against  the  drawer  of  a  bill  of  exchange,  till  some  default  has  been 
made  by  the  drawee.  And,  though  in  Bright  v.  Punier,  3  Burr.  1687,  B.  N.  P.  269, 
where  a  bill  drawn  payable  120  days  after  sight  was  refused  acceptance,  an  action  lay 
against  the  drawer  before  the  time  was  expired,  yet  there  acceptance  was  refused,  and 
the  party  [635]  was  conscious  that  he  had  a  right  of  action  before  the  expiration  of 
the  120  days.  But  here  the  Plaintiff  could  not  be  conscious  of  any  right  to  sue 
before  the  lime  when  the  bill  was  payable  :  he  lent  his  money  with  a  sti[)uIalion  to 
be  repaid  at  the  end  of  September  by  means  of  the  bill  :  and  he  thought  he  had  a 
valid  pledge  in  his  hands.  In  3  Burr.  1281,  Lord  Mansfield  says,  sjjeaking  of  the 
statute  of  limitations,  "  no  one  can  doubt  but  that  the  bar  oidy  lakes  place  from  the 
time  when  the  right  accrued,  and  not  from  the  time  of  making  the  promise."  In  like 
manner  a  fine  and  five  years'  non-claim  will  not  bar  an  annuity  granted  to  a  third 
person.  Goodrighl  on  dem.  Hare  v.  Board,  Cruise  on  Fines,  249,  nor  the  interests  of 
mortgagor  and  mortgagee,  ibid.  310.  Wherever  also  there  is  a  fraud,  the  statute  of 
limitations  is  no  plea,  unless  the  fraud  be  discovered  within  the  time,  3  P.  Wras.  143, 
nor  even  if  the  fraud  be  discovered  within  six  years,  unless  the  Defendant  were 
conscious  of  it.  Dougl.  655,  Bree  v.  Holbech  (8vo  Edit.).  But  there  was  a  fraud  in  the 
present  case  in  the  Defendant  drawing  bills  without  having  effects  in  the  hands  of  the 
drawee. 

Le  Blanc,  Serjt.  contri.  The  question  is,  whether  the  right  of  action  accrued  to 
the  Plaintiff  within  six  years,  since  the  statute  of  limitations  begins  to  operate  from 
the  time  that  such  right  accrues.  But  it  is  clear  that  the  Plaintiff  had  a  right  of 
action  as  soon  as  the  bill  was  refused  acceptance,  without  waiting  for  the  time  of 
payment,  MUford  v.  Mayor,  Dougl.  55,  Bull.  N.  P.  269.  The  Defendant  is  not  to  be 
deprived  of  his  plea  because  the  Plaintiff  chose  to  defer  bringing  his  action  till 
September  1789.     It  might  with  equal  justice  be  said,  that  the  statute  should  be  no 

(«)  Ante,  334.  But  there  the  Court  gave  no  positive  [opinion  on  that  point. 
[Vide  ante,  350,  n.  (a).] 
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bar  at  any  indefinite  distance  of  time.  The  Plaintiff  might  also  have  brought  an 
action  on  the  implied  assumpsit,  at  atiy  time  after  the  money  was  lent.     But 

The  Court  held,  that  though  on  a  mere  loan  of  money  the  time  of  limitation  might 
commence  from  the  date  of  the  loan,  yet  where  the  money  was  lent  on  a  special 
contract  for  repayment,  it  was  the  time  of  the  repayment  that  ought  to  fix  the  period 
of  the  limitation.  Here  a  sum  of  12,000  livres  was  advanced  on  the  31st  of  July,  to 
be  repaid  in  England  on  the  last  day  of  September ;  and  the  contract  was,  not  to 
repay  the  identical  sura,  but  the  value  of  it  according  to  the  course  of  exchange. 
Now  until  that  contract  was  broken,  there  was  no  cause  of  action.  As  the  suit  there- 
fore was  commenced  on  the  26th  of  September,  it  saved  the  limitation  ;  especially  as 
no  [636]  laches  was  to  be  imputed  to  the  Plaintiff,  it  not  being  found  that  he  knew 
that  the  drawee  of  the  bill  had  no  effects  of  the  drawer  in  his  hands. 

Judgment  for  the  Plaintiff. 


Meekins  against  Smith.     Tuesday,  May  31st,  1791. 

All  persons  who  have  relation  to  a  cause  which  calls  for  their  attendance  in  court, 
and  who  attend  in  the  course  of  that  cause,  though  not  compelled  by  process  so  to 
do,  (such  as  bail,)  are  privileged  from  arrest,  eundo  et  redeundo,  provided  their 
attendance  be  not  for  any  unfair  purpose ;  such  as  in  the  case  of  bail,  for  an 
insolvent  person  to  justify  (a). 

In  this  case,  one  Davis  was  arrested  by  an  officer  of  the  sheriff  of  Middlesex  as  he 
was  returning  from  Westminster-Hall,  where  he  had  been  to  justify  himself  as  bail 
for  the  Defendant,  but  was  rejected.  Upon  this,  a  rule  was  granted  to  shew  cause 
why  he  should  not  be  discharged  out  of  custody,  on  the  ground  that  he  was  entitled 
to  privilege  from  arrest,  both  in  going  to  and  returning  from  the  court,  his  attendance 
being  in  the  course  of  the  cause,  and  the  administration  of  justice.  Adair  and  Clayton, 
Serjts.,  shewed  cause,  contending  that  as  bail  were  not  compelled  to  attend  by  process, 
(as  witnesses  were)  but  came  voluntaiily  into  court,  they  had  no  claim  to  such  a 
privilege.  It  was  holden  in  the  case  of  I'he  King  v.  Fielding,  Comb.  29,  that  a  person 
coming  to  court  to  swear  the  peace  was  liable  to  be  arrested,  and  in  an  Anonymous  case, 
Salk.  544,  a  person  who  came  to  confess  an  indictment,  had  no  privilege  eundo  et 
redeundo,  because  there  was  no  process  against  him.  Although  it  vras  stated  in 
Impey's  Pract.  C.  B.  125,  that  bail  are  privileged,  the  case  there  cited  from  Barnes 
was  this  :  "The  Defendant  being  arrested  in  returning  from  attendance  on  the  Court 
to  justify  his  bail,  was  ordered  to  be  discharged."  Johannet  v.  Lloyd,  Barnes,  27. 
Besides,  it  was  highly  improper  that  any  man  should  become  a  security  for  the  debts 
of  another,  while  his  own  were  unpaid. 

The  Court  seemed  much  inclined  to  think  that  not  only  witnesses,  but  all  persons 
who  were  coming  to  or  returning  from  it,  either  directly  on  the  business  of  the  Court, 
or  in  any  manner  relative  to  that  business,  were  entitled  to  a  freedom  from  arrest, 
and  that  to  arrest  them  was  a  contempt  of  the  Court.  Several  cases  wei-e  also 
mentioned  of  barristers,  who  were  arrested,  on  the  circuit  being  discharged  by  the 
Judge. 

Gould,  J.,  recollected  the  instance  of  a  Mr.  Hippisley,  a  barrister,  who  was  dis- 
charged from  an  arrest  on  the  circuit  by  Mr.  Justice  Birch  at  Salisbury.     And 

[637]  Heath,  J.,  mentioned  a  similar  thing  having  been  done  by  the  late  Mr. 
Baron  Burland. 

At  length  it  was  agreed  that  the  rule  should  be  enlarged  till  this  day,  when  Davis 
was  brought  up  by  Habeas  Corpus,  which  issued  in  the  mean  time,  and  offered  a^ain 
to  justify  as  bail,  but  was  again  rejected,  it  appearing  that  he  was  an  uncertificated 
Bankrupt,  and  in  desperate  circumstancts.  The  Court,  therefore,  ordered  him  to  be 
remanded,  and  at  the  same  time  laid  down  this  general  rule,  viz.  that  all  peisons  who 
had  relation  to  a  suit  which  called  for  their  attendance,  whether  they  weie  compelled 
to  attend  by  process  or  not,  (in  which  numl)er  bail  were  included,)  were  intitled  to 
privilege  from  arrest  eundo  et  redeundo,  provided  they  came  bona  fide.     But  here 

(a)  [Accord.  JFalpok  v.  Akxaiuler,  Tidd's  Pr.  199,  8th  Edit.  Rimmer  v.  Green 
1  M.  &  S.  638.] 
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there  was  a  manifest  intention  on  the  part  of  Davis  to  impose  upon  the  Court,  and  on 
that  account  he  was  not  to  be  permitted  to  avail  hiniiielf  of  the  exemption. 

Itule  discharged. 

Goui.n,  J.,  referred  to  the  year  book,  11  Ed.  4,  3,  where  it  is  said  by  Choke,  that 
a  mainpernor  shall  have  the  privilege  of  the  Court. 

Sullivan  against  Mai;ii.i..     Wednesday,  Juno  Ist,  1791. 

The  Court  will  not  receive  the  affidavit  of  an  attorney's  Clerk,  to  put  off  a  trial,  unless 
it  be  staled  that  the  clerk  was  particularly  accpiainted  with  the  circumstances  of 
the  cause,  and  bad  the  management  of  it. 

Kerby,  Serjt.,  shewed  cause  against  a  rule  for  postponing  the  trial  of  this  cause 
on  account  of  the  absence  of  a  material  witness,  by  objecting  to  the  affi'lavil ;  1.  That 
it  was  made  by  the  clerk  to  the  Defendant's  attorney,  not  by  the  attorney  himself 
or  the  Defendant ;  2.  That  it  did  not  state  that  the  clerk  was  acquainted  particularly 
with  the  nature  of  the  action,  and  that  the  business  had  gone  through  his  hands. 
He  was  proceeding  to  make  further  observations  on  the  affidavit,  when  the  Court 
inteirupted  him,  saying  the  objections  were  fatal,  and  that  it  would  be  dangerous 
to  permit  Attorneys  to  make  their  clerks  swear  in  their  stead.  Clayton,  Serjt.,  in 
support  of  the  rule  insisted,  that  no  one  could  have  made  the  affidavit  with  so  much 
|)ropriely  as  the  clerk,  because  the  whole  management  of  the  cause  was  entrusted 
to  him.  To  this  the  Court  answered,  that  the  clerk  might  certairdy  have  made  the 
atlidavit,  if  he  had  staled  that  he  had  in  fact  the  management  [638]  of  ihe  cause,  and 
was  particularly  acquainted  with  ail  the  circumstances  of  it ;  but  as  it  was,  the  rule 
must  be  discharged. 

liule  discharged. 

Loud  Loughbokouoh  then  directed  the  secondaries  to  inform  the  Court,  in 
fulure,  whenever  an  affidavit  should  be  made  by  the  clerk  of  an  attorney  to  ground 
a  motion  upon  to  put  off  a  trial. 

Hall  against  Walkeu.     Thursday,  June  3rd,  1791. 

Though  a  rule  to  bring  in  the  body  has  been  served,  bail  may  render  the  Dafendaat 

without  justifying  (a). 

On  the  11th  of  May  notice  of  bail  was  given,  on  the  17tb,  an  exception  was 
entered,  and  a  lule  obtained  on  that  day  to  bring  in  the  body,  which  was  served  on 
the  under-sheriff  of  Middlesex  on  the  same  day.  On  the  19th,  notice  of  justification 
was  given  for  the  21st;  on  the  21st  the  bail  were  rejected,  on  which  day,  the  rule  to 
bring  in  the  body  (being  a  four  day  rule)  expired.  Before  the  rising  of  the  Court  on 
the  21st,  the  Defendant's  attorney  applied  to  the  Court  for  leave  to  put  in  other 
bail  immediately,  for  the  purpose  of  rendering  the  Defendant,  who  was  then  in  Court. 
Leave  was  accordingly  given,  and  in  a  few  minutes  other  bail  were  produced,  who 
rendered  the  Defendant,  and  he  was,  at  the  rising  of  the  Court,  committed  to  the 
ileeL 

On  the  23d  an  attachment  issued  against  the  sheriff  for  not  bringing  in  the  body. 
To  set  aside  which,  a  rule  having  been  obtained,  Runnington,  Serjt.,  shewed  cause, 
contending  that  it  was  the  known  practice  of  the  court,  that  where  a  rule  to  bring  in 
the  body  had  been  served,  bail  must  not  only  be  put  in,  but  justified,  in  order  to 
render  the  principal:  but  where  there  was  an  exception  only,  and  no  rule  to  bring 
in  the  body  served,  there  the  principal  might  be  rendered  without  justification  : 
2  Black.  1206,  Foule  v.  Feate,  Impey,  Pract.  C.  B.  2d  Edit.  136.     But 

The  Court  said,  there  was  no  good  reason  for  the  distinction,  and  that  any  bail 
were  sufficient  for  the  purpose  of  rendering  the  Defendant,  without  justifying. 

The  rule  therefore  was  made  absolute  to  set  aside  the  attachment. 

(a)  [The  practice  in  K.  B.  is  the  same,  R.  T.  33  G.  3.  5  T.  R.  368.  Ashtmi  v. 
King,  Tuid's  Pr.  284,  8th  Edit.  See  also  R.  v.  Sheriff  of  Middlesex,  7  T.  R.  527. 
So  also  the  bad  may  render  without  justifying,  though  the  bail-bond  has  been  assigned. 
Edtoin  v.  Allen,  5  T.  R.  401.] 
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[639]     KousE  against  Bardin,  and  Others  (ante,  351). 
Thursday,  June  3rd,  1791. 

Where  a  cause  having  been  once  tried,  a  new  trial  is  granted,  but  a  juror  withdrawn, 
on  the  party,  who  gained  the  verdict  at  the  first  trial  undertaking  generally  to  pay 
the  other  his  costs,  such  an  undertaking  includes  only  the  costs  of  the  second  trial. 

At  the  first  trial  of  this  cause  the  PlaintiflF  had  a  verdict.  A  new  trial  was 
granted,  but  a  juror  withdrawn,  the  Plaintiff  undertaking  "  to  pay  the  Defendant  his 
costs"  (which  were  the  words  of  the  oider  of  Nisi  Prius).  On  the  taxation,  the 
prothonotary  refused  to  allow  the  Defendant  the  costs  of  the  first  trial,  though  the 
verdict  obtained  by  the  Plaintiff  had  been  set  aside.  In  consequence  of  this.  Running- 
ton,  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  taxation  should  not  be  reviewed, 
and  the  costs  of  the  first  trial  allowed  to  the  Defendant.     But 

The  Court  held  clearly,  that  the  undertaking  of  the  Plaintiff  extended  only  to  the 
costs  of  the  second  trial,  and  on  that  ground  refused  the  rule  (b). 

[640]     Brooks  against  Rogers.     Monday,  June  7th,  1791. 

[Over-ruled,  Cmvley  v.  Dunlup,  1798,  7  T.  R,  577.] 

A.  draws  a  bill  of  exchange  on  B.  in  favour  of  C,  who  indorses  it  to  D.,  who  discounts 
it.  Before  the  bill  is  due,  A.  becomes  a  bankrupt  and  obtains  his  certificate.  When 
the  bill  is  due,  payment  is  refused  :  upon  which  C.  refunds  the  money  to  D.  which 
was  advanced  in  discount,  and  takes  back  the  bill.  To  an  action  brought  by  B. 
against  A  on  the  bill,  A.  cannot  plead  his  bankruptcy  (a). 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer,  with  the 
usual  money  counts.  Non  assumpsit,  and  the  general  plea  of  bankruptcy.  The  facts 
of  the  case,  as  stated  in  the  argument,  were  these.  The  Defendant  on  the  7th  of  May 
1788,  drew  the  bill  in  question  for  1001.  on  one  Hughes,  payable  45  days  after  date, 

(b)  This  determination  was  founded  solely  on  the  terms  of  the  undertaking  of  the 
Plaintiff.  But  the  practice  of  the  Court  is,  that  where  the  same  party  who  gains  the 
first  verdict,  has  also  the  second,  the  prothonotary  allows  the  costs  of  both  trials ;  but 
where  the  first  verdict  is  for  one  party,  and  the  second  for  the  other,  there  the  costs 
of  the  former  trial  are  not  allowed.  I  have  been  favoured  with  the  following  case, 
which  illustrates  this  rule  of  practice.  Parker  v.  fFells,  East,  25  G.  3  *'.  This  action 
of  tre.spas3  was  tried  at  Croyden,  by  a  special  jury,  and  a  verdict  found  for  the  Defen- 
dant. In  the  next  term,  a  motion  was  made  for  a  new  trial,  on  the  ground  of  the 
verdict  being  contrary  to  evidence,  and  a  new  trial  granted,  the  rule  being  silent  as 
to  costs.  It  was  tiled  a  second  time  in  Middlesex,  by  a  special  jury,  and  a  verdict 
again  found  for  the  Defendant.  An  application  was  again  made  for  a  new  trial,  iu 
order  to  have  a  special  verdict,  to  take  the  opinion  of  the  Court  of  King's  Bench  on 
the  point  of  law  which  arose.  The  Court,  with  the  consent  of  the  parties,  and  to 
save  expeiice,  instead  of  granting  a  new  trial,  made  a  rule  that  judgment  should  be 
entered  for  the  Plaintiff  with  Is.  damages,  and  that  a  special  verdict  should  be  agreed 
upon.  In  taxing  the  costs  on  the  postea,  the  prothonotary  disallowed  the  costs  of 
the  first  trial,  and  of  the  rule  granting  a  new  trial,  with  which  the  Plaintiff's  attorney 
being  dissatisfied,  applied  to  the  Court  for  a  rule  to  review  the  taxation.  Lord 
Loughborough  at  first  seemed  to  think  the  costs  of  the  first  trial  ought  to  have  been 
allowed,  but  directeil  the  prothonotary  to  inquire,  and  report  what  was  the  practice 
ill  the  King's  Bench.  Upon  inquiry  it  appearing  that  in  the  King's  Bench,  the  costs 
of  the  first  trial  were  not  allowed,  even  where  the  second  verdict  followed  the  first*-, 
the  Court  said  the  prothonotary  had  done  right,  and  refused  the  rule.  [See  Tidd's 
Pr.  947,  5th  edit,  and  post,  p.  641.] 

(a)  [See  the  observations  of  Mr.  J.  Lawrence  on  this  case,  Cowley  v.  Dunlop,  7  T.  R. 
572,  and  see  also  Buckler  v.  Buttivant,  3  East,  82.] 

*'  1  Term  Rap.  B.  R  34.     C joke's  Bmkrupt  Law,  52. 

*'-  Sse  Mason  v.  Skitrray,  Dougl.  438,  and  Hankeij  v.  Smith,  3  Term  Rep.  B.  R.  507. 
[Summers  v.  Formby,  1  B.  &  C.  100.] 
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in  favour  of  the  Plaintiff,  merely  for  the  purpose  of  raising  money.  This  bill  the 
riaintifl'  indorsed  in  blank,  and  without  tendering  it  for  acceptance,  discounte<l  it  at 
the  Olney  Bank  on  the  credit  of  his  own  name,  and  paid  the  money  over  to  the  Defen- 
dant. On  the  16th  of  May,  the  Defendant  committed  an  act  of  bankruptcy.  On  the 
23d  a  commission  issued,  and  on  the  18th  of  June,  the  certificate  was  allowed.  When 
the  bill  became  due,  Hughes  having  no  efTects  of  the  drawer  in  his  bands,  refused  to 
pay  it,  upon  which  the  Olney  Baid<,  in  whose  possession  it  remained,  called  on  Brooks 
for  repayment  of  the  money  which  had  been  advanced  in  discounting  the  bill.  Brooks 
accorclingly  repaid  the  money,  took  back  the  bill,  and  now  brought  this  action  against 
the  Defendant.  At  the  tiial  which  came  on  at  Westminster,  at  the  sittings  after 
Hilary  term  1790,  before  Lord  Loughborough,  a  verdict  was  taken,  subject  to  the 
opinion  of  the  Court,  whether  the  action  was  barred  by  the  certificate. 

Li  Easter  term  following,  a  rule  was  granted  to  shew  cause  why  the  veidict  should 
not  be  entered  for  the  Defendant.  Against  which,  Adair  and  Lawrence,  Serjts., 
shewed  cause,  arguing,  that  though  the  holders  of  the  bill  might  have  [iroved  a  debt 
under  the  commission,  yet  the  Plaintiff  Brooks  could  not,  till  he  actually  paid  the 
money,  which  was  after  the  allowing  of  the  certificate;  that  this  couki  not  be  con- 
sidered in  any  other  light  than  as  a  contract  of  indemnity,  it  not  being  certain  when 
Brooks  indorsed  the  bill  to  the  Olney  Bank,  that  the  drawee  would  refuse  payment. 
In  support  of  these  positions,  were  cited  the  following  authorities;  3  Wils.  13,  Chilton 
V.  JFIuJ/in,  id.  262.  Goildard  v.  J'amlerhei/dcn,  id.  346.  Young  v.  Uockley,  Cowp.  525. 
T'aylor  v.  Milh  and  Mugnall,  and  Johnson  v.  Spillcr,  Dougl.  167,  last  edit. 

In  support  of  the  rule,  Le  Blanc,  Serjt.,  contended,  that  the  drawer  of  a  bill  of 
exchange  immediately  contracted  a  debt  [641]  upon  drawing  the  bill,  it  was  debitum 
in  prtesenti,  solvendum  in  futuro.  If  it  were  a  debt  owing  by  the  bankrupt  to  any 
one  at  that  time,  who  might  have  proved  it,  it  is  barred.  The  bankrupt  ought  not 
to  be  injured  by  the  bill  being  indorsed  over  to  another.  The  cases  cited  on  the  other 
side  were  upon  promises  to  indemnify. 

The  cause  having  stood  over  to  this  term,  The  Court  were  unanimously  of  opinion, 
that  the  Plainlifl' was  intitled  to  recover,  notwithstanding  the  certificate.  The  cases 
cited  were  not  confined  to  an  express  indemnity,  but  were  decided  on  the  ground 
that  the  Plaintiff  could  prove  no  debt  till  he  had  actually  paid  the  money,  and  the 
payment  was  after  the  bankruptcy  (a)'. 

Rule  discharged. 

Trelawney  against  Thomas  (a)'.     Monday,  June  7tb,  1791. 

Where  a  cause  is  twice  tried,  and  the  verdict  is  found  on  each  tiial  for  the  same  partyi 
he  is  intitled  to  the  costs  of  both  ;  but  where  the  verdicts  are  found  for  different 
parties,  the  costs  of  the  first  trial  are  not  allowed  (c). 

In  this  cause  there  were  two  trials  ;  in  both  a  verdict  was  found  for  the  Plaintiff, 
and  the  costs  of  both  were  allowed  him  by  the  prothonotary,  the  rule  for  the  second 
trial  being  entirely  silent  as  to  costs.  But  now  Watson,  Serjt.,  moved  for  a  rule  to 
shew  cause  why  the  taxation  should  not  be  reviewed,  on  the  ground  that  Mr.  Justice 
Wilson  (i),  before  whom  the  first  trial  was  had,  when  the  second  trial  was  moved  for, 
stated  his  opinion  that  he  ought  to  have  nonsuited  the  Plaintiff,  and  that  the  second 
trial  was  granted  under  that  impression  on  all  parties.     But, 

The  Court  held  that  ground  to  be  insufficient,  and  refused  the  rule  ;  at  the  same 
time  confirming  the  practice  above  mentioned  in  Parker  v.  Wells  (ante,  639,  n.),  that 
where  there  are  two  trials,  and  the  verdicts  are  the  same  way  in  each,  the  party  in 
whose  favour  they  are  found,  is  intitled  to  the  costs  of  both  trials ;  but  where  the 
verdicts  are  difl'erent  ways,  there  the  costs  of  the  former  trial  are  not  allowed. 

Rule  refused. 

End  of  Easter  Term. 

{ay    See  Hancock  v.  Enitoistle,  3  Teim  Rep.  B.  R.  437. 
{ay  Ante,  303. 

(c)  [Accord.  Bird  v.  Appleton,  1   East,   112.     Worcester   Canal  Company  v.    Trent 
Navigation  Company,  2  Marsh.  475,  and  see  Payne  v.  Bailey,  3  Bred.  &  Bing,  304.] 
(b)  Who  sat  for  Lord  Loughborough  at  Guildhall. 
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[643]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  in 
Trinity  Term,  in  the  Thirty-First  Year  of  the  Reign  of  George  III. 

PiCKWOOD  against  Wright.     Monday,  July  4th,  1791. 

Where  a  verdict  is  given  for  a  greater  sum  than  the  amount  of  the  damages  laid  in 
the  declaration,  and  for  that  cause  a  writ  of  error  is  brought,  the  Court  will  permit 
the  plaintiff  to  enter  a  remittitur  of  the  excess  above  the  sum  laid  in  the  declara- 
tion, on  payment  of  the  costs  of  the  writ  of  error  (a)'. 

In  this  action  of  assumpsit  the  Plaintiff  took  a  verdict  for  6111.  which  was  really 
the  sum  due  to  him,  and  entered  up  judgment  for  that  sum  beside  costs,  but  the 
damages  laid  in  the  declaratien  were  but  6001.  A  writ  of  error  was  brought  on  this 
judgment,  and  Kerby,  Serjt.,  obtained  a  rule  to  shew  cause  why  a  remittitur  of  the 
111.  should  not  be  entered.  Adair  and  Le  Blanc,  Serjts  ,  argued  against  the  rule, 
saying,  that  after  judgment  signed  and  error  brought,  it  was  too  late  to  enter  a 
remittitur  for  the  sum  which  caused  the  error;  and  they  cited  the  case  ol  Sandiford 
V.  Bea7i,  B.  K.  Hil.  13  Geo.  3  (i),  as  an  authority  in  point.  Kerby,  on  the  other  side, 
insisted,  that  as  long  as  the  record  remained  in  Court,  it  might  be  amended. 

The  Court  thought  it  was  reasonable  to  allow  the  amendment,  and  therefore  made 
the  rule  absolute,  upon  payment  of  the  costs  of  the  writ  of  error  (a)^. 

[644]    Smith,  on  the  demise  of  Lord  Stourton  and  Others,  against  Hurst. 

Friday,  July  8th,  1791. 

Service  of  a  declaration  in  ejectmetit,  before  the  essoign  day  of  the  term,  on  the 
daughter  of  the  tenant  in  possession,  in  the  absence  of  the  tenant  and  his  wife,  is 
good,  provided  it  appears  that  the  daughter  delivered  it  to  the  wife,  though  it 
should  not  appear  that  such  delivery  was  before  the  essoign  day  (ay. 

Adair,  Serjt.,  moved  for  judgment  against  the  casual  ejector,  on  the  following 
circumstances.  On  the  18th  of  June  last,  the  attorney  went  with  the  declaration  in 
ejectment  to  the  house  of  the  tenant  in  possession,  but  not  finding  either  him  or  his 
wife  at  home,  left  it  with  his  daughter,  and  at  the  same  time  acquainted  her  with  the 
contents  and  meaning  of  it.  On  a  subsequent  day,  the  attorney  called  again  at  the 
house,  when  he  saw  the  tenant's  wife,  (the  tenant  himself  being  then  also  from  home) 
and  inquired  of  her  whether  she  had  received  the  declaration  which  was  left  with  her 
daughter  :  she  answered  she  had  received  it,  and  shewed  it  to  the  attorney,  who  read 
it  over  to  her,  and  explained  it.     She  then  said,  that  her  husband  had  not  been  at 

(ay  [The  amendment  may  be  made  after  the  term  of  the  judgment,  and  after 
joinder  in  error.  Usher  v.  Dansey,  4  M.  &  S.  94.  Indeed  in  the  principal  case  the 
application  to  amend  was  made  in  the  term  subsequent  to  that  in  which  the  judgment 
was  entered,  ibid.  98,  100.  The  record  in  a  penal  action,  in  which  the  jury  have 
given  damages  by  mistake,  may  be  amended  after  error  brought  in  K.  B.  by  entering 
a  remittitur,  and  the  transcript  may  be  made  conformable  thereto.  Hardy  q.  t.  v. 
Cathcart,  1  Marsh.  180.] 

(i)  Cited  Iti  2  Bac.  Abr.  5,  last  Edit,  and  is  as  follows.  "  If  the  jury  give  more, 
the  Plaintiff  must  relinquish  the  extra  damages,  for  if  he  enters  up  the  judgment  for 
the  whole  which  the  jury  give,  it  is  error,  and  cannot  be  amended  or  helped  in  any 
manner.     So  determined  in  B.  R.  H.  1773,  Sandiford  and  Bean,  Esq." 

(rt)2  The  Defendant  pleaded  the  statute  of  limitations,  and  the  time  was  so  far 
elapsed,  that  a  fresh  action  could  not  have  been  brought,  if  the  judgment  had  been 
reversed  on  the  writ  of  error.] 

(ay  [But  in  Goodtitle,  d.  Read,  v.  Badtitle,  1  Bos.  &  Pul.  384,  it  was  held  that  an 
acknowledgment  by  the  wife  that  she  had  received  a  copy  of  the  declaration  which 
had  been  served  upon  her  niece  was  not  suffioient;  and  see  Anon.  2  Chitty's  Rep.  182. 
That  there  must  be  an  admission  of  the  receipt  of  the  declaration  before  the  essoign 
day,  see  Eoe,  d.  Eamhrook,  v.  Doe,  14  East,  441.  Doe,  d.  Tindale,  v.  Boe,  2  Chittya 
Rep.  180.     Doe,  d.  Macdougal,  v.  Boe,  4  B.  Moore,  20.] 
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home  since  the  paper  was  delivered  to  her  daughter;  but  that  she  would  send  it 
to  him. 

The  Court  were  at  first  much  inclined  to  refuse  the  rule,  because  it  did  not  clearly 
appear  from  the  affidavit,  that  the  declaration  came  to  the  hands  of  the  wife  before 
the  essoign  day  of  the  term  ;  but  the  case  of  Goodtitle  v.  Thriifloitl,  Barnes,  183  (last 
Edit.),  being  cited,  on  the  authority  of  that  case  they  made  the 

Rule  absolute. 


Harvey  against  Richards.    Monday,  July  11th,  1791. 

[Referred  to,  Beresfcn-d  v.  Geddes,  1867,  L.  R.  2  C.  P.  289.] 

Where  in  an  action  of  assumpsit  on  a  bill  of  exchange  with  the  usual  money 
counts,  the  Defendant  pleads  nil  debit  to  the  count  on  the  bill,  but  does  not  plead 
at  all  to  the  other  counts,  after  a  verdict  for  the  Plaintiff,  the  Defendant  shall  not 
take  advantage  of  his  own  mispleading  in  arrest  of  judgment. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange  for  491. 
16s.  9d. ;  the  second  count  was  for  money  lent  and  advanced  ;  tho  third  fi)r  money  paid, 
laid  out  and  expended  ;  the  fourth  for  money  had  and  received  ;  and  the  fifth,  on  an 
account  stated.  Plea,  that  the  Defendant  "does  not  owe  to  the  said  John  (the 
Plaintiff)  the  said  sum  of  491.  16s.  9d.  above  demanded,  by  virtue  of  the  said  bill 
of  exchange  or  any  part  thereof,  in  manner  and  form  as  the  said  John  hath  above 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the  country,  i^'C." 
but  no  notice  was  taken  of  the  other  counts.  On  this  plea,  the  Plaintiff  joined  [645] 
issue  and  gained  a  verdict.  And  now,  Marshall,  Serjt.,  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested,  on  the  ground  that  the  plea  of  nil  debet  to 
the  first  count  was  bad,  and  that  as  there  was  no  plea  to  the  other  counts,  there  was 
a  discontinuance. 

Adair,  Serjt.,  shewed  cause,  arguing,  that  supposing  these  objections  were  well 
founded  in  themselves,  they  were  cured  by  the  verdict,  for  which  purpose  he  cited 
the  following  authorities,  viz.  Aleyn,  76.  1  Biownl.  8.  Glover  v.  Taylor.  Cro.  Eliz. 
470,  Corhyn  v.  Brown.  Stat.  32  Hen.  8,  c.  30.  Cro.  Eliz.  455,  Chamberlui/n  v.  Nichols. 
Cro.  Car.  25,  Knight  v.  Harvey.  1  Lev.  142,  Elrington  v.  Dosliant.  3  Lev.  374, 
Sedgwicke  v.  Richardson.     Salk.  218,  Carter  v.  Davies.     2  Stra.  1022,  Marsham  v.  Gibbs. 

Marshall,  Serjt.,  in  support  of  the  rule,  contended,  1.  That  this  was  a  discontinu- 
ance of  the  whole  action,  by  which  the  Plaintiff  was  out  of  court. 

2.  That  it  was  not  cured  by  the  verdict. 

1.  It  is  a  settled  rule  of  law,  that  every  suit,  whether  civil  or  criminal,  ought  to  be 
continued  from  its  commencement  to  its  conclusion  without  any  gap  or  chasm, 
2  Hawk.  P.  C.  298.  If  the  Defendant  plead  to  part,  he  must  traverse  the  other  part, 
because  the  other  matter  remains  still  a  fact  to  be  tried  by  a  jury,  there  being  no 
question  of  law  moved  concerning  it.  But  if  the  Plaintiff  do  not  pray  judgment  for 
the  part  unanswered,  it  is  a  discontinuance  by  him,  because  he  docs  not  insist  on  the 
judgment  of  the  court  for  want  of  an  answer,  nor  has  be  put  the  matter  unanswered 
into  any  proper  way  of  examination.  The  matter  then  not  being  put  in  a  way  of 
examination  by  the  Defendant,  nor  prayed  by  the  Plaintiff  to  be  adjudged  as  admitted 
by  the  Defendant,  it  is  a  question  out  of  court,  since  the  Plaintiff  by  not  following  it 
to  a  proper  determination  has  discontinued  it.  Gilb.  Hist.  C.  P.  61,  134,  158.  If  the 
plea  begins  with  an  answer  to  the  whole,  but  the  matter  pleaded  is  in  truth  oidy  an 
answer  to  part,  the  whole  plea  is  nought,  and  the  Plaintiff"  may  demur :  but  if  the  plea 
begin  only  as  an  answer  to  part,  and  is  in  truth  only  an  answer  but  to  part,  the 
Plaintiff  must  not  demur,  but  take  judgment  by  nil  dicit  for  the  part  unanswered, 
for  if  he  demur  or  plead  over,  the  whole  action  is  di.scoutinued.  1  Salk.  179,  180, 
JVeeks  V.  Peach,  and  Market  v.  Johnson.  But  if  the  Plaintiff  take  judgment  by  nil 
dicit,  it  must  be  in  the  same  term.  Stra.  302,  Woodward  v.  Robinson.  If  one  penny 
be  left  unanswered,  it  is  a  discontiuu-[646]-ance  ;  Ibid.  303,  Nichols  v.  Backhouse.  If 
a  trespass  in  one  of  three  closes  ba  left  unans.vdreJ,  it  is  a  discontinuance,  and  not 
cured  by  any  of  the  statutes  of  jeofail,  Carter,  51,  Ayre  v.  Glossam.  The  venire  was 
returnable  the  23J  of  October,  and  the  distringas  tested  the  24th,  by  which  there 
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was  a  chasm  of  one  day  in  the  process  :  On  motion  in  arrest  of  judgment,  it  was  holden 
to  be  a  discontinuance  and  not  amendable.     1  Salk.  51,  The  Queen  v.  Tutchin. 

2.  This  being  then  a  clear  discontinuance,  the  next  question  is,  whether  it  is  cured 
by  the  verdict  1  By  stat.  32  Hen.  8,  c.  30,  after  verdict  judgment  shall  proceed 
notwithstanding  any  discontinuance,  &c.  But  the  verdict  which  will  cure  a  discon- 
tinuance, must  be  a  perfect  one,  such  as  the  Court  may  give  judgment  upon  between 
the  parties.  Gilb.  Hist.  C.  P.  155,  156.  For  if  the  verdict  itself  make  a  discontinu 
ance  by  finding  only  part  of  the  declaration  and  nothing  to  the  other  part,  this  is  a 
discontinuance  not  cured  by  the  statute  :  because  the  intent  of  the  issue  is,  that  the 
whole  event  of  the  matter  in  issue  shall  be  determined,  and  the  answering  to  part 
does  not  answer  the  precept  of  the  Court  nor  to  the  design  of  the  issue,  which  is  to 
determine  the  whole  cause,  that  so  it  may  be  a  bar  to  any  other  action.  Gilb.  Hist. 
C.  P.  156.  It  would  therefore  be  absurd  to  suppose  that  a  verdict  as  to  part  of  the 
declaration,  on  which  the  Court  can  give  no  juilgment  even  for  that  part  which  does 
not  go  to  the  whole  merits  of  the  case  contained  in  the  declaration,  should  cure  a 
discontinuance.  The  verdict  here  is,  that  the  Defendant  does  owe  to  the  Plaintiff 
491.  16s.  9d.  above  demanded  by  virtue  of  the  said  bill  of  exchange.  But  it  is  not 
alleged  in  the  first  count  that  the  Defendant  was  indebted.  This  being  an  action  at 
the  suit  of  an  indorsee,  debt  would  not  lie  ;  there  is  therefore  no  colour  for  the  plea 
of  nil  debet,  or  to  say  that  it  is  an  answer  to  the  count.  The  verdict  in  assumpsit  is, 
that  the  Defendant  "did  undertake  and  promise  in  manner  and  form  as  the  Plaintiff 
hath  declared,"  and  the  damages  are  assessed  by  occasion  of  the  "not  performing  the 
within  promises  and  undertakings,"  &e.  The  judgment  there  is  that  the  Plaintiff 
do  recover  his  damages  by  the  jury  a.=sessed  :  But  how  can  judgment  be  given  that 
the  Plaintiff  recover  his  damages  by  the  jury  assessed,  when  the  jury  have  assessed 
no  damages?  If  the  jury  on  this  issue  find  any  damages,  those  damages  must  be  for 
the  detention  of  the  debt  due  on  the  bill,  and  not  for  the  sum  itself,  as  is  the  course 
on  the  plea  on  non  assumpsit.  Upon  [647]  the  whole  then,  as  there  is  no  verdict  on 
which  the  Court  can  give  judgment  for  the  Plaintiff,  the  discontinuance  is  not  cured, 
and  the  cause  is  out  of  court,  the  judgment  therefore  must  be  arrested  ;  for  if  one  of 
the  parties  is  out  of  court,  there  cannot  be  a  repleader.     2  Ld.  Rayra.  923. 

The  Court  held  that  the  defect  was  cured  by  the  verdict ;  for  the  Defendant 
should  not  take  advantage  of  his  own  mis-pleading  to  defeat  the  Plaintiff's  suit,  when 
the  jury  had  found  that  he  owed  the  debt  due  on  the  bill  of  exchange. 

Rule  discharged. 

Sumner  against  Brady,  Cartwright,  and  Fenton.     Monday,  July  9th,  1791. 

A  bond  given  to  a  creditor  of  a  bankrupt,  in  order  to  induce  him  to  withdraw  a  petition 
which  he  had  preferred  to  the  Chancellor  against  the  allowance  of  the  certificate,  is 
void  by  stat.  5  Geo.  2,  c.  30,  s.  11  (a). 

Debt  on  bond  for  4001.  Plea  of  the  Defendant  Brady,  non  est  factum,  on  which 
issue  was  joined.  2.  That  he  ought  not  to  be  charged  with  the  said  debt  by  virtue  of 
the  said  writing  obligatory,  because  he  says,  that  he  before  the  suing  out  of  the  com- 
mission hereafter  mentioned,  to  wit,  on  the  1st  of  December,  1789,  at  Westminster 
aforesaid,  being  a  dealer  and  chapman,  and  seeking  bis  trade  of  living  by  buying  and 
selling,  and  being  also  indebted  to  one  Edward  Francis  Burke  in  the  sum  of  1001.  and 
upwards,  became  and  was  then  and  there  a  bankrupt  within  the  intent  and  meaning 
of  the  several  statutes  concerning  bankrupts;  and  that  thereupon  a  certain  commission 
under  the  Great  Seal  of  Great  Britain,  bearing  date  at  Westminster  aforesaid,  the  21st 
of  December  in  the  same  year,  grounded  upon  the  said  several  statutes  or  some  or  one 
of  them,  was  then  and  there  duly  awarded  and  issued  upon  the  petition  of  the  said 
Edward  Francis  Burke  against  him,  directed  to  certain  commissioners  therein  named, 
thereby  giving  full  power  and  authority  to  the  said  commissioners,  four  or  three  of 
them,  to  execute  the  same  as  in  and  by  the  said  commission  (relation  being  thereunto 
had)  will  more  fully  appear.  By  virtue  of  which  said  commission  and  by  force  of  the 
statutes  aforesaid  the  Defendant  was  afterwards,  to  wit,  on  the  26th  December  in  the 
year  aforesaid,  at  Westminster  aforesaid,  duly  adjudged  and  declared  to  be  a  bankrupt; 

(o)  [Similar  provision,  6  Geo.  4,  c.  16,  s,  125.] 
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that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Westminster  aforesaid, 
duo  notice  was  given  and  published  in  the  London  Gazette,  that  such  coniniis[648]-sion 
had  been  awarded  and  issued  against  him,  and  that  he  had  been  declared  bankrupt, 
and  certain  times  were  duly  appointed  by  such  notice  for  admitting  the  proof  of  any 
of  his  creditors'  debts  at  the  Guildhall,  in  the  city  of  London.  That  afterwards,  to 
wit,  on  the  1st  October,  1790,  at  Westminster  aforesaid,  three  of  the  commissioners 
named  in  the  said  commission  certifieil  in  writing  under  their  hands  and  seals  to  the 
].iord  High  Chancellor  of  Great  Britain,  that  the  Defendant  had  made  a  full  discovery 
of  his  estate  and  efTects,  and  in  all  things  conformed  himself  to  the  several  statutes 
made  and  tben  in  force  concerning  bankrupts  ;  and  particularly  to  the  directions  of  the 
statute  in  that  behalf  made  in  the  5th  year  of  his  late  majesty's  reign,  and  that  there 
did  not  appear  to  them  any  reason  to  doubt  of  the  truth  of  such  discovery,  or  that  the 
same  was  not  a  full  discovery  of  all  the  estate  and  effects  of  the  Defendant.  That 
before  the  making  of  the  said  certificate  by  the  said  commissioners,  four  parts  in  five 
both  in  number  and  value  of  the  creditors  of  the  Defendant  who  were  creditors  for 
not  less  than  201.  respectively,  and  had  proved  their  debts  under  the  said  commission, 
had  duly  signed  the  said  certificate  and  testified  their  consent  thereto  and  to  the 
discharge  of  the  Defendant,  in  pursuance  of  the  saitl  last  mentioned  act  of  pailiament ; 
which  was  also  in  due  manner  certified  by  the  said  commissioners,  to  wit,  at  West- 
minster aforesaid.  And  the  Defendant  having  afterwards,  to  wit,  on  day  and  year 
last  aforesaid,  at  Westminster  aforesaid,  made  oath  that  such  certificate  and  consent 
of  the  said  creditors  thereunto  had  been  obtained  fairly  and  without  fraud,  the 
said  certificate  was  then  and  there  laid  before  the  Lord  Chancellor  for  allowance 
and  confirmation.  That  the  Plaintifl'  being  a  creditor  of  the  Defendant,  afterwards, 
to  wit,  on  day  and  year  last  aforesaid,  at  Westminster  aforesaid,  preferred  a 
petition  (a)  to  the  said  Lord  Chancellor  against  the  allowance  and  confirmation  of 
the  said  certificate  of  the  Defendant,  who  before  and  at  the  time  of  preferring  the 
said  petition  was  detained  in  prison,  and  in  execution  there  by  and  at  the  suit  of  the 
Plaintifl':  and  thereupon,  afterwards  and  whilst  the  Defendant  was  so  detained  in 
prison  as  aforesaid,  and  before  the  allowance  and  confirmation  of  the  said  certificate, 
to  wit,  on  the  day  and  year  in  the  said  declaration  mentione<l,  at  Westminster  afore- 
said, it  was  unlawfully  consented  [649]  to  and  agreed  by  and  between  the  Defendant 
and  the  Plaintiff  that  such  writing  obligatory  as  is  mentioned  in  the  said  declaration 
should  bo  sealed  and  executed,  and  together  with  certain  other  securities  should  be 
delivereif  to  the  Plaintiff,  and  that  the  Plaintiff  in  consideration  thereof  should  there- 
upon discharge  the  Defendant  from  his  said  imprisoTiment,  and  also  withdraw  the 
petition  so  preferred  by  him  against  the  certificate  as  aforesaid,  to  the  intent  that  the 
allowance  and  confirmation  thereof  by  the  Lord  Chancellor  might  be  obtained  :  that 
the  said  writing  obligatory  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  Westminster  aforesaid,  sealed,  executed,  and  delivered  to  the  Plaintiff,  and  by  him 
accepted,  taken,  and  received  in  pursuance  of  the  said  agreement  and  for  the  con- 
siderations aforesaid  before  the  allowance  of  the  said  certificate  of  the  Defendant, 
(which  has  since  been  obtained  accordingly)  whereby  the  said  writing  obligatory  in 
the  said  declaration  mentioned  is  wholly  void  and  of  no  effect,  and  this  the  said 
Defendant  is  ready  to  verify,  &e.  &c.  3.  That  the  said  writing  obligatory  was 
executed  and  delivered  to  the  Plaintiff  for  securing  the  payment  of  a  certain  debt  or 
sum  of  money  due  to  him  from  the  Defendant  at  the  time  of  his  so  becoming  a  bank- 
rupt, with  intent  to  persuade  the  Plaintifl'  to  consent  to  the  allowance  and  confirma- 
tion by  the  Lord  High  Chancellor  of  a  certificate  from  the  major  part  of  the 
commissioners,  that  the  Defendant  had  conformed  himself  in  all  things  to  the  said 
statutes,  and  to  withdraw  a  certain  petition  preferred  by  the  Plaintiff  to  the  said  Lord 
Chancellor,  against  the  allowance  and  confirmation  of  such  certificate,  to  wit,  at  West- 
minster aforesaid,  and  that  the  said  wiiting  obligatory  was  accordingly  there  taken 
and  accepted  by  the  Plaintiff  upon  the  occasion  and  for  the  considerations  aforesaid, 
and  for  no  other  consideration  whatever,  &c.  &c. 

Plea  of  the  Defendants  Cartwright  and  Fenton.  That  the  Defendant  Brady, 
before  the  making  of  the  said  writing  obligatory  had  become  and  was  a  bankrupt 

(a)  It  was  stated  in  the  petition,  that  many  of  the  persons  who  signed  it  were  not 
creditors  of  the  bankrupt,  but  had  made  false  affiiavits  of  debts  in  order  to  make  up 
the  number  of  four  fifths,  and  had  received  money  for  so  doing. 
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within  the  several  statutes  concerning  bankrupts,  to  wit,  at  Westminster  aforesaid, 
and  that  at  the  time  of  the  making  thereof  no  ceitificate  from  the  commissioners 
named  in  the  commission  against  the  Defendant  Brady,  or  from  the  major  part  of 
them,  of  his  conformity  to  the  said  statutes  had  been  allowed  and  confirmed  accord- 
ing to  the  provisions  therein  contained  in  that  behalf ;  and  further,  that  the  said 
writing  obligatory  was  executed  and  delivered  to  the  Plaintiff  for  securing  the  pay- 
ment of  a  certain  debt  or  sum  of  money  due  to  him  from  the  Defendant  Brady  [650] 
at  the  time  of  his  so  becoming  bankrupt,  with  intent  to  persuade  the  Piaintift'  to 
consent  to  the  allowance  and  confirmation  by  the  Lord  High  Chancellor  of  a  certifi- 
cate from  the  major  part  of  the  said  commissioners,  that  the  Defendant  Brady  had 
conformed  himself  in  all  things  to  the  said  statutes,  to  wit,  at  Westminster  aforesaid, 
and  that  the  said  writing  obligatory  was  accordingly  there  taken  and  accepted  by  the 
Plaintiff  upon  the  occasion,  and  for  the  considerations  aforesaid,  &c.  &c. 

Replications  to  the  Defendant  Brady's  pleas.  To  the  second,  that  the  said  writing 
obligatory  was  sealed  and  delivered  by  the  Defendant  Brady,  upon  and  for  a  certain 
good  and  valuable  consideration,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex,  without  this,  that  it  was  unlawfully  consented  to  and  agreed  by  and 
between  Defendant  Brady  and  Plaintiff,  in  manner  and  form  as  in  said  second  plea  is 
above  in  that  behalf  alleged,  to  the  intent  in  said  second  plea  in  that  behalf  also 
alleged,  and  this  the  said  Plaintiff  is  ready  to  verify,  wherefore,  &c.  &c.  To  the  third, 
that  the  said  writing  obligatory  in  the  said  declaration  mentioned,  was  executed  and 
delivered  to  the  Plaintiff  upon  and  for  a  certain  good  and  valuable  consideration 
moving  from  him  the  said  Plaintiff  to  the  Defendant  Brady,  and  not  for  securing  the 
payment  of  a  certain  debt  or  sum  of  money  due  to  the  said  Plaintiff  from  the  Defen- 
dant Brady  at  the  time  of  his  becoming  bankrupt,  with  the  intent  in  the  said  last 
plea  in  that  behalf  above  mentioned,  in  manner  and  form  as  the  Defendant  Brady 
hath  above  in  his  said  last  plea  in  that  behalf  alleged  ;  and  concluded  to  the  country, 
whereupon  issue  was  joined. 

Replication  to  the  Defendants  Cartwright  and  Fenton's  plea,  that  the  said  writing 
obligatory  was  executed  and  delivered  to  the  Plaintiff  upon  and  for  a  good  and  lawful 
consideration,  and  not  for  securing  the  payment  of  a  certain  debt  or  sum  of  money 
due  to  the  Plaintiff  from  the  Defendant  Brady  at  the  time  of  his  becoming  bankrupt, 
with  the  intent  in  the  plea  of  the  Defendants  Cartwright  and  Fenton  in  that  behalf 
above  alleged,  in  manner  and  form  as  they  have  above  in  their  said  plea  in  that  behalf 
alleged,  and  concluded  to  the  country,  whereupon  issue  was  joined. 

Rejoinder  by  Brady  to  the  replication  to  his  second  plea,  that  it  was  unlawfully 
consented  and  agreed  by  and  between  the  Defendant  Brady  and  the  Plaintiff  in 
manner  and  form  as  in  the  said  second  plea  is  above  in  that  behalf  alleged,  to  the  intent 
[651]  in  the  said  second  plea  in  that  behalf  also  alleged,  and  concluded  to  the  country, 
whereupon  issue  was  also  joined. 

This  cause  came  on  to  be  tried  at  the  sittings  in  the  present  term,  when  a  verdict 
was  found  for  the  Plaintiff  on  the  first  issue,  for  the  Defendant  on  the  second,  and 
with  respect  to  the  other  issues,  the  verdict  was  to  be  entered  as  the  Court  should 
direct. 

A  rule  having  been  granted  to  shew  cause,  why  judgment  should  not  be  entered 
generally  for  the  Plaintiff,  Bond  and  Le  Blanc,  Serjts.,  were  going  to  shew  cause, 
when  they  were  stopped  by  the  Court,  who  desired  to  hear  what  could  be  said  in 
favour  of  the  rule.  Upon  this  Adair,  Serjt.,  urged  that  the  withdrawing  an  opposition 
to  a  certificate  was  not  such  an  act  as  was  necessary  for  the  bankrupt's  discharge 
within  the  stat.  5  Geo.  2,  c.  30,  and  relied  on  the  case  of  Leivi.s  v.  Cha.se,  1  P.  Wms. 
620,  which,  he  said,  had  never  been  expressly  denied,  though  in  some  degree  shaken 
by  subsequent  decisions.     And  Marshall,  Serjt.,  argued  in  the  following  manner. 

The  question  is,  whether  under  the  circumstances  stated  in  the  first  special  plea, 
the  bond  given  by  the  Defendants  to  the  Plaintiff  be  void,  as  being  within  the 
5  Geo.  2,  c.  30,  s.  11.  If  it  be  void,  it  must  be  either  within  the  words  or  the  mean- 
ing of  the  statute.  1.  It  is  not  within  the  words.  The  statute  provides,  that  every 
security  given  by  a  bankrupt,  for  a  debt  due  at  the  time  of  his  bankruptcy,  "as  a 
consideration  or  to  the  intent  to  persuade  him,  her,  or  them  to  consent  to  or  sign  any 
such  allowance  or  certificate,  shall  be  wholly  void  and  of  no  effect."  It  is  said,  that 
consent  must  mean  something  different  from  signing,  and  that  withdrawing  the 
petition  was  a  consent.     But  all  the  eases  shew,  that  the  consent  meant  by  the  statute 
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is  that  which  is  expressed  by  the  signature  of  the  creditor  to  the  certificate.  In  this 
manner  the  statute  has  been  interpreted  by  different  judges;  by  Aston,  J.,  in  Trueman 
V.  Fenton,  Cowp.  550,  and  by  Lord  Mansfield  in  Browning  v.  Morris,  Cowp.  792,  and 
Smilh  V.  Bromley,  Dougi.  698  (last  Edit.).  The  24  Geo.  2,  c.  57,  s.  9,  explains  the 
meaning  of  the  word  consent.  It  recites  that  "  many  abuses  have  been  committed  by 
bankiupls  and  persons,  who,  with  their  privity,  have  attempted  to  prove  fictitious 
and  pretended  debts  under  commissions  of  bankruptcy,  in  order  that  such  persons 
might  be  enabled  to  sign  their  consent  to  the  certificates  for  discharging  such  bank- 
rupts from  their  debts,  &c."  If  indeed  there  were  any  other  [652]  mode  of  consent- 
ing to  a  bankrupt's  certificate  than  that  which  is  expressed  by  the  signature,  then  the 
word  consent  must  refer  to  that  mode.  But  the  law  knows  of  no  other  mode,  by 
which  a  creditor  can  give  his  consent  to  the  certificate  but  by  signing  it.  It  follows 
therefore,  that  "consent  or  sign"  must  mean  "consent  and  sign."  When  the 
certificate  is  before  the  Chancellor  for  his  confirmation,  it  does  not  stand  in  need  of 
the  consent  of  more  of  the  creditors  than  four  fifths  in  luimber  and  value,  who  have 
already  signed  it.  If  the  Chancellor,  on  the  petition  of  a  creditor,  refuse  to  confiim 
the  certificate,  it  is  not  because  that  creditor  refuses  his  consent  to  it,  but  because  it  is 
discovered  that  the  bankrupt  ought  not  to  have  it.  Unless,  therefore,  a  security  be 
given  in  consideration  of  signing  the  certificate,  it  is  not  within  the  words  of  the 
statute.  2.  This  bond  is  not  within  the  meaning  or  spirit  of  it.  To  be  within  the 
meaning  of  the  statute,  it  must  appear  to  be  either  a  fraud  on  the  creditors,  or  an 
oppression,  or  undue  advantage  taken  of  the  bankrupt.  But  it  is  not  a  fraud  on  the 
creditors.  Signing  a  certificate  is  like  signing  a  deed  of  composition.  If  one  creditor, 
in  consideration  of  signing,  insists  on  more  than  his  fair  dividend,  this  is  a  fraud  on 
the  other  creditors,  and  perhaps  an  oppression  of  the  bankrupt.  But  in  this  case, 
there  is  no  fraud  on  the  other  creditors.  The  Plaintiff  has  done  no  act  to  mislead 
or  impose  upon  them.  He  does  nothing  that  tends  to  their  disadvantage.  On  the 
contrary,  though  a  creditor  to  a  large  amount  for  a  just  debt,  he  relinquishes  all 
advantage  under  the  commission  ;  for  though  he  proved  his  debt,  he  did  it  that  he 
might  oppose  the  certificati-,  but  took  no  dividend.  Knowing  that  the  bankruptcy 
was  contrived  principally  to  defraud  him,  he  had  a  right  to  lake  every  legal  step  to 
frustrate  this  design,  in  order  to  save  his  debt.  This  debt  being  secured,  he  had  a 
right  to  desist  from  his  opposition  to  the  certificate,  either  by  withdrawing  his  petition 
if  he  had  presented  one,  or  not  presenting  any  petition  at  all.  As  the  Pl.iintiff  was 
not  obliged  to  present  a  petition,  neither  was  he  obliged  to  prosecute  it  when  presented. 
The  object  of  petitioning  is  to  prevent  the  bankrupt  from  obtaining  his  certificate, 
merely  because  that  certificate  when  obtained  would  bar  the  petitioner's  claim  on  the 
bankrupt.  That  claim  being  satisfied,  the  end  of  the  petition  is  answered.  A 
certificate  is  a  bar  against  all  creditors,  whether  they  have  signed  it  or  not.  But  they 
shall  not  be  deprived  of  their  remedy  against  the  bankrupt,  unless  it  be  ob-[653]-tained 
agreeably  to  the  directions  of  the  statute.  This  is  no  hardship  on  the  bankrupt ;  the 
certificate  would  not  have  existed,  if  it  had  not  been  obtained  by  means  which  the 
Legislature  has  reprobated.  If  it  be  an  injury  to  the  public,  to  withdraw  a  petition, 
then  every  man  might  petition.  But  no  man  is  allowed  to  petition  without  swearing 
to  a  debt.  The  creditors  therefore  are  the  only  persons  interested  in  such  a  petition  : 
but  as  every  creditor  has  an  equal  right  to  petition,  and  no  one  obliged  to  petition  for 
the  others,  any  creditor  may  either  prefer  or  withdraw  a  petition  without  injuring  the 
others.  Suppose  the  object  of  the  bankruptcy  were  to  defeat  a  particular  creditor, 
and  that  creditor  the  only  one  who  had  not  signed  the  certificate ;  suppose  too  that 
a  number  of  fictitious  creditors  had  signed  it  in  order  to  make  up  the  four-fifths  in 
number  and  value:  in  such  a  case  the  oidy'remedy  would  be  by  petition.  That 
petition  could  affect  the  interest  of  none  but  himself,  since  all  the  other  creditors  had 
signed  and  consented  to  the  certificate.  Why  then,  if  it  be  not  within  the  strict 
letter  of  the  statute,  deprive  an  honest  creditor  of  the  means  of  compelling  the  bank- 
rupt to  be  honest?  All  the  creditors  may  agree  not  to  examine  a  bankrupt  touching 
a  particular  sum  with  which  he  is  charged,  in  consideration  of  a  promise  to  pay  that 
sum  to  the  assignees  for  their  benefit,  because  all  the  creditors  are  all  the  persons 
interested,  according  to  Lord  Kenyon  in  Nerot  v.  Wallace,  3  Terra  Rep.  B.  R,  23.  If 
a  creditor  signs  his  consent  to  a  certificate,  ho  holds  out  to  the  world,  that  the  bank- 
rupt has  demeaned  himself  honestly,  and  that  he  has  agreed  to  take  his  share  of  the 
dividend  publicly  made.     Any  thiag  done  privately  contrary  to  that  declaration,  is  a 
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fraud  on  the  other  creditors  and  on  the  public  at  laige.  But  withdrawing  a  petition 
after  the  creditor  is  satisfied,  is  merely  ceasing  to  oppose  a  measure  from  which  he 
has  no  longer  any  reason  to  apprehend  an  injury  to  himself.  Suppose  a  statute  were 
passed  which  made  it  penal  to  do  any  act  "to  the  intent  that  a  bankrupt  might  obtain 
his  certificate,"  and  in  an  action  for  the  penalty  the  declaration  were  to  state,  that 
the  bankrupt's  certificate  was  before  the  Chancellor  for  confirmation,  and  that  the 
Defendant  had  prepared  a  petition  against  it,  but  afterwards  in  consMeration  of  a  sum 
of  money,  desisted  from  presenting  the  petition,  this  would  be  clearly  a  bad  declaration  ; 
the  conduct  of  the  Defendant  being  merely  negative,  could  never  be  construed  into 
an  act  done  to  the  intent  that  the  bankrupt  might  obtain  his  certificate.  [654]  The 
present  Plaintiff  did  an  act  to  obstruct  the  Defendant  in  obtaining  his  certificate,  which 
he  was  not  bound  to  do,  and  afterwards  desisted  from  obstructing  it,  which  he  had  a 
right  to  do.  Suppose  a  man  attempts  to  rob  me,  and  I  secure  him,  and  I  am  after- 
wards prevailed  upon  to  let  him  go,  having  at  the  same  time  no  doubt  but  that  he 
will  return  to  his  former  courses ;  can  it  be  said  that  I  let  him  go,  to  the  intent  that 
he  might  rob  others  1 

The  bond  was  not  obtained  by  any  oppression  or  undue  advantage  taken  of  the 
bankrupt.  If  the  bankrupt  had  fairly  conformed  and  had  a  right  to  his  certificate, 
the  petition,  whatever  might  be  contained  in  it,  could  not  prevent  his  having  the 
certificate.  But  if,  on  the  other  hand,  the  petition  was  well  founded,  and  shewed  that 
the  bankrupt  being  guilty  of  fraud  was  not  entitled  to  his  certificttta,  and  he  gave 
the  Plaintiff  a  new  security  for  his  whole  debt  to  induce  him  (the  PlaiutiflF)  to  with- 
draw the  petition  ;  this  is  a  confession  that  the  allegations  of  the  petition  were  true. 
The  bankrupt  then  being  clearly  convicted  of  fraud  by  his  own  plea,  and  that  he  was 
not  intitled  to  his  certificate,  he  has  only  given  a  new  security  for  a  debt  which  he 
was  bound  in  conscience  to  pay,  and  which  he  must  have  paid  before  he  could  be 
freed  from  prison,  It  follows  therefore,  that  instead  of  being  an  oppression  on  the 
bankrupt,  it  was  a  benefit  to  him,  by  releasing  him  from  a  gaol,  and  giving  him 
farther  time  for  the  payment  of  his  debt.  But  if  this  case  be  not  within  the  letter  of 
the  act,  and  if  it  appear  that  the  bankrupt  must  have  been  guilty  of  fraud  towards  the 
Plaintiff,  the  Court  will  not  extend  the  statute  in  his  favour,  nor  give  it  an  equitable 
construction  in  order  to  relieve  hira.  The  case  of  Sryiall  v.  Brackley,  2  Veru.  602, 
shews  that  even  a  court  of  equity  would  not  do  this,  and  still  less  will  a  court  of  law 
do  it.  On  the  contrary,  a  court  of  law  ought  not,  in  such  a  case,  to  go  beyond  the 
letter  of  the  statute.  If  the  case  be  within  the  equity  of  the  statute,  the  Defendant 
may  have  recourse  to  a  court  of  equity,  and  the  Plaintiff  will  there  have  an 
opportunity  of  shewing  such  circumstances  as  will  satisfy  the  Court  that  the  bond 
ought  strictly  to  be  enforced.  But  the  case  of  Lewis  v.  Clmse  (IP.  Wms.  620)  is 
directly  in  point,  and  shews  that  both  in  law  and  equity  this  is  a  good  bond.  That 
case,  it  is  said,  has  been  over-ruled  or  shaken.  But  if  the  cases  in  which  it  is 
mentioned  be  examined,  it  \n\\  be  found  to  be  neither  [655]  over-ruled  nor  shaken. 
Lord  Mansfield  always  distinguishes  it  from  those  cases  which  it  seemed  to  resemble, 
and  in  some  instances  directly  acknowledges  its  authority.  In  Tnieman  v.  Fenton 
(Cowp.  544)  it  was  strengthened,  and  Lord  Mansfield  partly  relies  on  it.  The  case 
of  Smith  V.  Bromley  (Dougl.  696,  last  edit.)  was  a  case  of  money  taken  for  signing  the 
certificate.  Jones  v.  Barkley  (Dougl.  696,  last  edit.)  went  on  the  idea  that  the  money 
was  paid  for  signing.  In  Spurret  v.  Spiller  (1  Atk.  105)  and  Cockshot  v.  Bennett 
(2  Term  Rep.  B.  R.  763)  a  security  was  taken  for  ihe  residue,  for  signing  a  deed  of 
composition. 

Lord  Loughborough.  There  could  not  be  a  more  unfavourable  case  than  the 
present  come  before  a  Court.  There  is  an  enormous  fraud  evident  upon  the  face  of 
it,  a  number  of  persons  having  committed  psrjury  by  swearing  to  debts,  who  were 
not  real  creditors  of  the  bankrupt.  The  plaintiff  presented  a  petition  against  them 
which  he  ought  to  have  pursued.  Instead  of  that,  he  is  induced  to  suppress  his 
petition  in  order  to  gain  his  own  debt,  while  all  others  are  barred  by  the  certificate 
which  is  procured  by  his  suppression ;  and  this  under  a  law  made  to  prevent  fraud, 
and  to  secure  an  equal  advantage  to  all  the  creditors.  But  whether  the  case  be 
favourable  or  unfavourable  is  quite  out  of  the  question ;  the  Court  is  bound  to  declare 
what  is  the  true  construction  of  the  law.  The  argument  on  the  part  of  the  Plaintiff 
rests  on  the  case  of  Lewis  v.  Chase;  but  the  impression  on  my  mind  is  that  this  case 
has  been  long  exploded,  and  upon  considering  it  with  reference  to  the  statute,  it  seems 
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to  me  to  be  a  case  totally  unprincipled,  and  directly  contrary  to  the  true  construction 
of  the  act.  That  case  cannot  stand  unless  some  words  be  erased  fioin  the  statute,  or 
a  meaning  assigned  to  them  entirely  repugnant  to  the  whole  principle  of  the  act.  A 
distinction  is  atlerapttd  to  be  made  from  that  case,  between  the  act  of  giving  money 
for  the  consent  of  the  creditor  to  sign  the  certificate,  and  that  of  giving  him  money  to 
withdraw  his  opposition  to  it;  as  if  the  former  act  were  oidy  to  bo  condemned.  But 
see  how  the  act  of  withdrawing  an  opposition  stands,  compared  with  the  actual  sign- 
ing the  certificate.  The  argument  urged  is,  that  as  it  is  a  voluntary  act,  the  creditor 
may  do  as  be  pleases.  But  the  law  feels  it  a  mischief  and  a  subversion  of  the  bank- 
rupt laws,  to  trafiick  with  them  and  the  power  given  by  those  laws.  See  the  con- 
sequences. [656]  A  bankrupt  labours  to  get  a  sufficient  number  of  creditors  to  procure 
a  certificate  :  a  principal  creditor,  knowing  what  will  prevent  the  certificate,  stands  by 
and  petitions  ;  now  if  the  argument  were  allowed,  it  would  fetch  more  at  the  market, 
it  would  be  a  more  valuable  traffic  to  withdraw  an  opposition  to  the  certificate  than 
to  sign  a  consent  to  it,  as  one  out  of  four-fifths  of  the  creditors  in  number  and  value. 
See  too  how  the  act  expresses  itself  (sect.  10.)  Xo  persons  becoming  bankrupt  shall 
be  intitled  to  the  benefit  of  the  act  unless  the  certificate  be  allowed  by  the  Great  Seal, 
and  unless  four  parts  in  five  in  number  and  value  of  the  creditors  "shall  sign  such 
certificate  and  testify  their  consent  to  such  allowance  and  certificate."  And  after  a 
power  given  to  any  creditor  to  oppose  the  certificate,  conies  the  clause  in  question  ; 
that  every  bond,  bill,  iV-c.  given  as  a  consideration,  or  to  the  intent  to  persuade  him, 
her,  or  them  "to  consent  to  or  sign  any  such  allowance  or  certificate,  shall  be 
wholly  void  and  of  no  effect."  Now  according  to  the  argument,  the  act  ought  to 
have  left  out  the  words  "consent  to''  as  being  idle  words  at  best,  and  retained  only 
the  word  "sign."  But  being  in  the  statute,  do  they  mean  any  thing  1  I  think  they 
clearly  mark  the  cases  of  signing  the  certificate  and  of  an  opposition  made  to  it,  aa 
distinct  cases  in  the  contemplation  of  the  legislature.  Where  words  may  have  an 
operation,  they  ought  not  to  be  rejected.  Lord  Macclesfield  [Lewis  v.  Chase,  1  P.  Wms. 
620),  seems  to  me  to  have  taken  a  liberty  with  the  statute  which  was  totally  un- 
founded, for  he  argues  as  if  it  were  to  be  applied  to  no  case  but  that  of  signing  the 
certificate.  But  1  have  no  scruple  in  sayitig  that  any  case  is  not  law,  which  I  think 
is  contrary  both  to  the  words  and  the  truo  spirit  and  policy  of  an  act  of  parliament. 
When  a  case  is  merely  cited  in  argument,  perhaps  a  court  may  not  directly  decide  it 
not  to  be  law,  unless  the  very  point  of  it  is  in  discussion  ;  but  the  oftener  the  case  of 
Lewis  v.  Chase  has  been  cited,  the  m  )re  it  has  been  doubted,  and  I  think  it  entirely 
inconsistent  with  CodshuU  v.  Bennett  (2  Term  Kep.  B.  K.  763),  which  I  hoM  to  be  a 
right  determination  (c).  The  reasoning  also  in  liobson  v.  Calze  (Dougl.  227,  last  edit.)  is 
applicable  to  the  present  case.  I  do  not  enter  more  at  large  into  the  general  argument, 
because  I  think  the  case  is  directly  within  the  act  of  parliament. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion.  If  this  transaction  which  is  admitted  to  be 
fraudulent,  affected  only  the  parlies,  it  would  [657]  1)3  a  different  question.  But  this 
is  a  fraud  affecting  the  other  creditors,  and  against  the  policy  of  the  law.  It  is  a 
matter  of  choice  whether  a  creditor  will  prefer  a  petition,  but  having  preferred  it,  ho 
ought  not  to  withdraw  it  so  as  to  injure  the  other  creditors.  So  it  is  c  jmpetent  to 
any  man,  unless  bound  in  a  recognizance,  to  prefer  an  indictment  for  felony,  or  not,  at 
his  option;  but  when  he  has  preferred  it,  he  cannot  stipulate  for  his  own  private 
advantage  and  compound.  The  reasoning  upon  which  the  cases  go  is,  that  the  money 
either  comes  out  of  the  bankiupt's  own  fund,  and  then  there  is  fraud  on  the  other 
creditors,  or  it  is  raised  by  his  relations,  and  then  an  undue  advantage  is  taken  of  the 
situation  of  the  bankrupt  to  extort  money  from  them.  This  cuts  up  by  the  roots  the 
Cise  of  Lewis  v.  Chase. 

Wilson,  J.,  of  the  same  opinion.  I  think  this  case  within  the  act  of  Parliament : 
but  if  it  were  doubtful,  the  general  principle  of  the  bankrupt  laws  ought  to  induce 
the  Court  to  adopt  the  construction  now  put  upon  the  act  (a).     The  intent  of  the 

(c)  [The  case  of  Cockshoti  v.  Bennett  has  been  repeatedly  recognized,  see  Jackson  v. 
Lomas,  4  T.  K.  166.    Lecesler  v.  Rose,  4  East,  372.    If^ells  v.  Girling,  1  Brod.  &  Buig.  447.] 

(a)  [So  upon  the  general  principle  of  the  policy  of  the  insolvent  acts  it  has  been 
held  that  securities  given  for  the  purpose  of  inducing  a  creditor  to  withdraw  his 
opposition  to  the  discbarge  of  the  insolvent,  are  invalid.  Jackson  v.  Davison,  4  B.  &  A. 
6yi.     liogers  v.  Kinyston,  2  Biugh.  411.] 
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Legislature  was,  that  all  the  bankrupt's  property  should  be  equallj'  distributed 
among  his  creditors,  and  that  being  done,  that  he  should  have  a  full  discharge.  The 
statute  directs  in  what  manner  the  certificate  shall  be  allowed,  that  four  fifths  of 
the  creditors  in  number  and  value  shall  sign  it  and  testify  their  consent  to  its 
allowance  :  that  the  commissioners  shall  certify  that  it  was  without  fraud ;  and  then 
that  any  of  the  remaining  creditors  may  petition  against  the  confirmation  of  the 
certificate.  After  this  comes  the  general  clause,  which  makes  any  security  void,  given 
as  a  consideration,  or  to  the  intent  to  persuade  a  creditor  to  consent  to  or  sign  any 
such  allowance  or  certificate.  Now,  I  think  this  clause,  by  a  fair  construction  of  the 
words,  includes  the  present  case:  the  statute  says,  "consent  to  or  sign,"  and  I 
construe  the  withdrawing  the  petition  to  be  a  consent. 
Judgment  for  the  Defendant  (i). 


O'Connor  against  Murphy.     Wednesday,  July  13th,  1791. 

A.  brings  an  action  against  B.,  the  expences  of  defending  which  are  borne  by  C.  and 
D.,  but  A.  is  nonsuited.  Afterwards  C.  brings  an  action  against  A.,  in  which  D.  is 
interested  as  well  as  C,  and  C.  is  nonsuited.  The  costs  of  the  one  nonsuit  may  be 
set  off  against  the  other. 

A  rule  was  obtained  by  Adair,  Serjt.,  to  shew  cause  why  the  costs  of  a  nonsuit  in 
an  action  of  trover,  brought  by  Murphy  the  present  Defendant,  against  one  O'Loughlin, 
should  not  be  [658]  set  ofi"  against  the  costs  of  a  nonsuit  in  this  cause.  It  appeared 
that  the  action  of  trover  had  been  brought  for  a  ship  claimed  by  Murphy,  but  which 
proved  to  be  the  joint  property  of  O'Connor,  the  present  Plaintiff,  and  one  O'SuUivan 
(who  were  partners  in  trade),  and  of  which  O'Loughlin  was  the  master.  The  present 
action  was  brought  by  O'Connor  as  indorsee  of  a  promissory  note  against  Murphy  as 
drawer,  in  which  O'Connor  was  non-suited  :  and  he  now  made  this  application  upon 
the  ground  that  the  action  against  O'Loughlin  was  defended  at  the  joint  expense  of 
O'Connor  and  O'SuUivan,  and  that  O'SuUivan  was  interested  together  with  O'Connor 
in  the  promissory  note,  on  which  the  present  action  was  brought. 

Marshall,  Serjt.,  shewed  cause  ;  he  said,  the  Courts  had  in  several  instances  (2  Stra. 
1203),  after  the  statute  of  set  off,  refused  to  allow  the  costs  of  one  action  to  be  set  oflF 
against  those  of  another;  and  the  reason  then  given  was,  that  it  required  the  assist- 
ance of  an  act  of  Parliament  to  enable  the  defendant  in  an  action  to  set  off  a  mutual 
debt,  and  that  act  did  not  extend  to  the  case  of  costs.  Afterwards  however,  by  a 
sort  of  equitable  interpretation  of  the  statute,  the  Courts  allowed  the  costs  of  cross 
actions  to  be  set  against  each  other.  But  they  had  never  allowed  this  to  be  done, 
where  the  costs  were  not  mutual  debts,  and  for  the  recovery  of  which  there  were  not 
mutual  remedies  :  for  had  they  gone  beyond  that,  they  would  have  extended  this 
equitable  construction  of  the  statute  farther  in  a  case  for  which  it  was  evidently  not 
intended,  than  in  those  cases  for  which  it  was  expressly  made.  As  O'SuUivan  did  not 
join  in  the  action  on  the  promissory  note,  he  ought  not  now  to  be  permitted  to  say 
that  he  was  interested  in  it,  merely  to  intitle  himself  to  the  benefit  of  a  set-off:  and  as 
Murphy  had  a  remedy  only  against  O'Connor  for  the  costs  of  the  present  nonsuit, 
those  costs  were  a  debt  due  from  O'Connor  alone,  and  not  jointly  from  O'Connor  and 
O'SuUivan.  Therefore  supposing  the  costs  of  the  action  of  trover  could  be  taken  as  a 
debt  due  from  Murphy  to  O'Connor  and  O'SuUivan  jointly,  yet  even  then  the  costs 
of  the  two  nonsuits  could  not  be  deemed  mutual  debts.  This,  he  said,  distinguished 
this  case  from  JViinez  v.  Modigliani,  ante,  217,  and  Schoole  v.  Noble,  ante,  23.  Besides, 
Murphy  could  not  bring  an  action  against  O'Connor  and  O'SuUivan  jointly  for  the  costs 
of  the  present  nonsuit,  neither  could  any  person  but  O'Loughlin  sue  Murphy  for  the 
costs  of  the  former  one.  The  costs  therefore,  of  the  two  nonsuits  could  not  by  [659] 
any  means  be  taken  to  be  mutual  debts.  The  cases  of  Paynter  v.  Walker,  C.  B.  East. 
4  Ceo.  3,  Bull.  N.  P.  179.  liijal  v.  Larkin,  1  Wils.  155,  and  Ridoubt  v.  Brough,  Cowp. 
133,  shew  that,  under  the  statutes  of  set-off,  where  the  Defendant  has  an  equitable 
claim  on   the  Plaintiff,  however  clear  and  just,  yet  if  an  action  will  not  lie  for  it,  at 

(b)  [See  Holland  v.  Palmer,  1  B.  &  P.  95,  that  the  certificate  is  void  if  any  one 
creditor  is  induced  by  money  to  sign  it ;  though  without  the  privity  of  the  bankrupt.] 
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the  suit  of  the  Dufeiidant  alone,  and  in  bis  own  right,  against  the  Plaintiff  alone  and 
in  his  own  right,  it  cannot  be  deemed  a  mutual  debt,  and  therefore  cainiot  be  set  off(o). 

LoKD  Loi'GllBOKOUCiH  Stopped  Adair,  who  was  going  to  reply,  and  said,  that 
without  any  regard  to  O'fcJullivan's  interest  in  the  promissory  note,  O'Connor  was 
equitably  intitled  to  the  costs  of  the  nonsuit  in  the  action  of  trover  against  O'Lougblin, 
and  therefore  he  ought  to  be  permitted  to  set  them  off,  as  far  as  they  would  go,  against 
the  costs  in  the  present  action. 

Kule  absolute. 

IIaynks  against  Hake.     Wednesday,  July  13th,  1791. 

A.  grants  an  annuity  for  his  own  life  to  B.,  to  secure  which,  a  bond  and  warrant  are 
given,  and  judgment  entered.  B.  dies.  After  his  death,  the  Court  will  not  admit 
evidence  of  a  parol  agreement  between  the  parties  that  A.  should  bo  at  liberty  to 
redeem  the  annuity  on  certain  terras  (especially  if  it  be  the  evidence  of  the  attorney 
concerned),  as  a  ground  to  order  the  securities  to  be  given  up,  and  satisfaction 
entered  on  the  judgment. 

The  facts  of  this  case  were  as  follow: — In  July  1780,  Robert  Hare,  and  Francis 
his  son,  in  consideration  of  3001.  then  paid  to  them  by  William  Haynes,  joined  in  a 
bond  in  the  penalty  of  6001.  conditioned  for  the  payment  of  an  annuity  of  501.  per 
annum  to  Haynes,  his  executors,  administrators  or  assigns,  during  the  life  of  Francis 
Hare.  This  bond  was  drawn  in  the  usual  form,  without  mentioning  in  the  condition 
any  agreement  to  reiieem  the  aimuity.  A  warrant  of  attorney  was  also  given  by  the 
obligors  to  Haynes,  to  confess  a  judgment  on  the  bond,  and  another  warrant  of 
attorney  by  Francis  Hare,  to  enable  Haynes  to  receive  the  annuity  out  of  an  allow- 
ance of  2001.  per  annum,  which  his  father  Robert  Hare  made  him.  Judgment  on  the 
bond  was  entered  up  in  this  court  as  of  Trinity  Term  1780.  Some  time  after  Haynes 
died,  and  Francis  Hare  applied  to  his  acting  executor,  for  the  purpose  of  redeeming 
the  annuity,  and  tendered  the  principal  sura,  together  with  all  arrears  of  the  annuity 
and  interest  up  to  that  time,  amounting  to  3131.  19s.  This  the  executor  refused  to 
accept,  alleging  as  a  reason  for  his  refusal,  that  his  testator  had  specittoally  bequeathed 
the  money  arising  from  his  annuities,  and  had  given  no  power  to  the  executors  to 
redeem  them:  the  executors  therefore  thought,  [660]  that  they  could  not  safely 
consent  to  the  redempton  of  the  annuity  in  question,  without  the  sanction  of  a  court 
of  law  or  equity.  In  consequence  of  this,  Robert  and  Francis  Hare  preferred  a  petition 
to  the  Lord  Chancellor  (a  bill  being  then  depending  in  Chancery  respecting  the  will 
of  Haynes)  to  redeem;  which  was  founded  on  the  deposition  of  Richard  Harborne 
(the  attorney  who  iran.sacted  the  business  of  the  ainiuity  between  the  two  Hares  and 
Haynes),  stating,  "  that  he  the  deponent  was  first  applied  to  by  Francis  Hare  in  July 
1780,  to  raise  the  loan  of  3001.  which  he  was  unable  to  procure  without  better  security 
than  was  offered  :  that  Francis  Hare  being  informed  of  this,  directed  him  to  raise  3001. 
by  way  of  annuity  on  his  (Hare's)  life  at  six  years'  purchase,  and  said  that  he  would 
get  his  father,  Robert  Hare,  to  join  in  the  annuity  bond,  and  himself  give  the  purchaser 
a  power  of  attorney  to  receive  the  annuity  out  of  an  allowance  of  2001.  per  aniuira, 
which  was  made  him  by  his  father,  but,  that  the  annuity  shouli  be  granted  on  the 
express  conditions,  that  Francis  Hare  should  at  any  time  be  at  full  liberty  to  pay  off 
and  dist'iKirge  it  on  giving  14  days'  notice  of  his  intention,  and  that  on  payment  of 
3001.  and  interest  up  to  the  day  of  the  discharge,  the  bond  and  all  papers  relating  to 
the  annuity  should  be  given  up  to  be  cancelled  :  that  in  consequence  of  this  direction, 
the  deponent  applied  to  Haynes  to  purchase  the  annuity,  informing  him  at  the  same 
time  of  the  conditions  mentioned  by  Francis  Hare,  to  which  Haynes  agreed:  that 
when  the  bond  and  warrants  of  attorney  were  executed,  the  conditions  were  recapitu- 
lated, and  again  consented  to  by  Haynes."  This  was  dismissed,  on  the  ground  of  the 
mode  of  the  application  being  improper,  as  the  question  could  not  be  decided  on  a 
petition.  They  then  filed  a  bill  for  the  same  purpose  in  Hilary  Term  1789,  in  answer 
to  which  the  executors  of  Haynes  denied  all  knowledge  of  any  conditions  to  redeem 
the  annuity  ;  and  the  cause  afterwards  coming  on   to  be  heard   before  Mr.  Justice 

(a)  But  see  those  cases,  and  qu.  whether  they  support  this  proposition  in  its  full 
extent] 
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Buller  (who  s,at  for  the  Chaticelloi)  he  dismissed  the  bill,  on  the  ground  that  parol 
evidence  could  not  there  be  received  in  contradiction  to  the  annuity  bond,  but  recom- 
mended an  application  to  the  Court  in  which  the  judgment  was  entered. 

These  proceedings  having  been  had,  a  rule  was  granted  in  Hilary  Term  last,  by 
this  court,  for  the  executors  of  Haynes  to  shew  cause  why  upon  payment  of  the  sum 
of  3131.  19s.  the  annuity  should  not  be  vacated,  the  bond  and  warrants  of  attorney 
given  up  to  be  cancelled  (a)',  and  satisfaction  entered  on  the  re-[661]-cord  of  the 
judgment.  This  rule  was  obtained  on  an  affidavit  of  Harborne,  of  the  same  purport 
as  the  deposition  in  Chancery  above  stated.  It  was  afterwards  enlarged  till  the  present 
term,  when  Kerby  and  Bond,  Serjts.,  shewed  cause.  After  stating  and  observing 
upon  the  particular  circumstances  of  the  case,  they  argued  that  it  was  a  known 
principle  of  law,  that  matter  dehors  a  deed  could  not  be  pleaded  in  contradiction  of 
it.  Frestm  v.  Merceau,  2  Blac.  1249.  Meres  v.  Ansell,  3  Wils.  275.  Lmd  Irnham  v. 
Child,  1  Brown,  Rep.  Chanc.  92.  Lend  Portmm-e  v.  Mmris,  2  Brown,  Rep.  Chanc.  219. 
Here  the  agreement  for  redemption  stated  in  the  affidavit,  is  contradictory  of  the 
condition  of  the  bond  :  the  condition  is  for  the  payment  of  an  annuity  during  the  life 
of  Fiancis  Hare,  but  if  the  agreement  takes  place,  the  payment  will  be  only  during 
his  pleasure.  Though  it  is  true,  that  there  are  many  cases  where  matter  may  be 
pleaded  which  does  not  appear  upon  the  face  of  the  bond  itself;  such  as  duress, 
infancy,  usury,  gaming,  stock-jobbing,  and  the  like,  yet  in  all  those  cases  the  averment 
goes  to  prove  that  the  contract  was  originally  void,  and  therefore  that  the  instrument 
had  no  obligation  from  the  beginning.  Collins  v.  Blantern,  2  Wils.  347.  But  where 
a  bond  has  once  taken  effect  as  a  bond,  it  cannot  be  defeated  by  pleading  a  matter 
dehors,  as  is  observed  by  Eyre,  Ch.  J.,  Andrews  v.  Eaton,  Fitzgib.  76. 

In  support  of  the  rule,  Adair  and  Runnington,  Serjts.,  contended,  that  this  was 
not  an  application  to  alter  a  deed  by  matter  dehors,  but  merely  to  prevent  a  judgment 
continuing  in  force  contrary  to  the  agreement  of  the  parties.  The  Court  has  an 
equitable  jurisdiction  over  its  own  judgments,  and  will  iijquire  into  the  consideration 
on  which  they  are  founded  ;  and  it  is  the  daily  practice,  if  a  judgment  be  entered  up 
fur  a  greater  sum  than  is  really  due,  for  the  Court  to  interfere  and  order  satisfaction 
to  be  entered  on  the  roll  for  so  much.  The  question  then  is,  whether  they  will  not 
exercise  that  equitable  jurisdiction  in  this  case,  according  to  the  intent  and  agreement 
of  the  parties  I  And  Haynes  being  dead,  the  next  best  evidence  is  that  of  H  irborne. 
Neither  can  there  be  any  hardship  on  the  executors,  who  may  now  sell  the  annuity, 
after  it  has  run  ten  years,  at  the  same  price  for  which  it  was  originally  purchased. 

Cur.  advis.  vult. 

On  this  day,  Lord  Loughborough  delivered  the  opinion  of  the  Court.  After 
stating  the  circumstances  of  the  case,  and  the  affidavit  of  Harborne,  his  Lordship 
proceeded  thus : — 

[662]  Under  these  circumstances,  the  application  was  made  to  this  court,  on  the 
ground  that  the  security  being  a  judgment  entered  on  a  warrant  of  attorney,  it  was  in 
its  nature  made  under  the  sanction  of  the  Court,  that  the  Court  had  therefore  a  control 
over  it,  would  examine  into  the  consideration  on  which  it  was  entered  up,  and  not 
permit  the  party  to  avail  himself  of  it,  so  as  to  receive  more  than  in  justice  he  is 
intitled  to  take.  The  case  comes  before  the  Court  as  it  fitly  and  properly  should, 
without  any  prejudice  at  all  from  what  has  passed  in  the  Court  of  Equity.  For  the 
application  to  the  Court  of  Equity  was  founded  on  circumstances  very  different  from 
what  might  appear  to  this  court  sufficient,  on  this  species  of  application,  for  interposing 
by  the  authority,  which  it  is  necessary  every  court  should  have,  whose  records  are 
made  matters  of  security,  and  inquiring  into  those  securities  which  proceed  on  the 
assumption  of  a  suit,  which  in  fact  was  never  brought  (a)-.  But  when  the  Court  is 
exercising  its  authority  with  respect  to  judgments  entered,  this  principle  is  clear,  that 
in  judging  of  the  transaction  which  is  the  foundation  of  the  judgment,  they  will  find 
themselves  governed  by  the  same  rules  which  the  law  has  prescribed,  if  the  transaction 
itself,  independent  of  the  judgment,  were  before  the  Court  in  the  form  of  an  action. 
AVe  have  not  a  greater  latitude  by  having  an  authority  over  the  judgment  entered  up, 
than  in  the  decision  of  the  question  between  the  parties  themselves.  To  be  sure, 
there  is  a  strong  inclination  arising  in  favour  of  the  redemption  in  such  cases,  from 


{ay 

(af 


Vide  Barber  v.  Gamsmi,  4  B.  &  A.  286.     Storton  v.  Tomlins,  2  Bingh.  475.] 
Vide  Ez  parte  Chester,  4  T.  R.  695  (n).] 


378  HAYNES    r.  HARE  1H.BI,663. 

circumstances  which  are  pictty  generally  understood.  The  small  value  of  the  price 
paid  for  such  annuities,  is,  in  genei;il,  governed  by  the  probability,  that  when  the 
party  is  in  a  situation  to  pay  the  money  which  has  been  fairly  advanced,  no  obstruction 
or  difficulty  will  occur  in  being  permitted  to  redeem  on  such  teinis  as  are  here  suggested. 
Another  ciicumstance  is,  that  the  redemption  is,  in  general,  extremely  advantageous 
to  the  party  from  whom  the  annuity  is  redeemed  ;  because,  if  the  price  bears  any 
proportion  to  the  subject  matter,  after  the  annuity  has  been  paid  a  considerable  time, 
it  is  less  valuable  than  at  the  time  of  the  oiiginal  transaction,  the  life  being  so  far 
spent.  An  idea  has  also  prevailed,  that  the  insertion  of  an  express  agreement  to 
redeem  might  be  dangerous  to  the  security,  and  expo-se  it  to  impeachment  on  the 
score  of  usury,  by  converting  it  in  its  appearance  into  a  loan,  and  under  those  appre- 
hensions (whether  well  or  ill  founded,  it  [663]  is  not  necessary  now  to  consider) 
covenants  for  that  purpose  have  not  been  inserted  in  the  deeds  (n)'. 

Notwithstanding  all  these  circumstances,  the  Court  feels  itself  in  a  situation,  in  the 
present  case,  in  which  it  is  impossible,  consistently  with  the  lules  which  have  been 
wisely  laid  down,  to  permit  the  redempliim  and  open  the  transaction.  The  person  on 
whose  part  the  judgment  was  enttred  up,  is  dead.  The  only  evidence  is  the  ileclara- 
tion  of  Harborne  the  attorney,  that  in  all  the  general  ciicumslances  of  the  transaction, 
down  to  the  final  execution  of  the  deeds  between  the  parties,  this  condition  for  the 
redemption  of  the  annuity  was  undei stood  between  them  as  perfectly  agreed  to.  If 
Ilaynes  were  living,  the  Court,  ccntidcring  the  affidavit  of  Harborne  bis  attorney  who 
had  entered  up  the  judgment  foi-  him,  would  be  under  no  difficulty  to  call  upon  Haynes. 
If  he  made  an  affidavit  and  admitted  the  fact,  there  would  be  no  difficulty  to  oblige 
him,  as  the  plaintiff  in  the  judgment,  to  compi}'  with  the  terms  of  the  agreement,  or 
in  other  words  to  set  aside  the  judgment,  and  compel  him  to  accept  the  redemption. 
If  Haynes  denied  it,  and  his  affidavit  denying  the  agreement  asserted  by  the  attorney 
were  before  the  Court,  I  rather  apprehend  that  the  Court  would  find  itself  in  a  situa- 
tion, in  which  it  could  not  move  at  all ;  there  would  be  affidavit  against  affidavit.  In 
a  situation  of  this  kind,  I  think  it  would  be  difficult  for  the  court  to  put  the  matter  in 
any  course  of  trial,  in  which  Harborne's  evidence  would  be  suffered  to  overbalance 
Haynes's  denial.  If  Haynes  declined  to  make  an  affidavit,  the  Court  would  give  credit 
to  Harborne.  But  Haynes  is  dead,  and  theu  the  question  is,  whether  the  court  can 
permit  terms  not  inserted  in  the  deed  which  the  parties  have  executed,  to  be  added 
to  the  contract,  of  which  this  instrument  is  the  full  and  explicit  evidence.  This  brings 
me  to  the  question  which  has  been  argued,  whether  on  the  testimony  of  a  witness  to  a 
parol  communication  between  the  parties,  a  term  can  be  added  to  the  contract,  which 
does  not  appear  in  the  instrument  by  which  that  contract  is  established.  Several  cases 
have  been  cited  on  this  subject.  The  case  of  Lord  Vortmore  v.  MmrU  does  not  apply 
to  this.  For  the  evidence  (a)-  in  that  case,  though  extremely  strong,  was  the  evidence 
of  persons  not  concerned  for  Kosonian  :  there  Stubbs  and  Withy  were  both  treating 
on  behalf  of  Lord  Port-[664]-uiore,  and  Jenkins  likewise  attended  on  his  behalf :  the 
attorney  on  the  other  side  was  Exley,  and  he  positively  denied  what  was  as  positively 
asserted  in  the  depositions  of  the  others.  He  gave  an  explicit  contr.idiction  to  the 
paper  in  which  Stubbs  had  entered  a  memorandum  of  the  agreement  (b).  Exley  was 
not  examined  as  a  witness,  but  being  a  tiustee  of  the  annuity  he  was  made  a  defendant 
in  the  cause,  and  against  the  denial  in  his  answer  it  seemed  liifficult  for  the  Court  to 
have  made  any  decree  for  the  redemption,  Rosoman  being  dead.  But  in  the  circum- 
stances of  these  two  cases  there  is  an  essential  difference  :  here  there  is  the  testimony 
of  Harborne  the  attorney  for  Haynes,  as  to  the  terms  of  redemption  agreed  upon 
between  the  parties.  It  is  not  necessary  to  cite  any  case  to  prove  the  proposition, 
that  parol  evidence  of  a  parol  communication  between  the  parties  ought  not  to  be 
received  to  add  a  terra,  not  inserted  in  the  specific  agreement  which  they  have  executed  ; 

(a)'  See  Murray  v.  Harding,  3  Wils.  390. 

(a)2  The  Court  after  the  argument  desired  to  have  copies  of  the  depositions  in 
Lord  Portmore  v.  Morris  laid  befoie  them. 

(6)  This  memorandum  was  dated  on  the  day  of  the  execution  of  the  deeds,  and  signed 
by  Stubbs,  .stating,  that  it  was  agreed  by  Loid  Portmore  and  Rosoman,  previous  to 
and  at  the  execution  of  the  deeds,  that  his  Lordship  should,  on  payment  of  the  20001. 
and  half  a  year's  annuity  over  and  above  that  sum,  have  all  the  securities  delivered  up, 
and  that  the  annuity  should  cease. 
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and  for  this  plain  reason,  that  what  passed  between  them  in  that  communication  may 
have  been  altered  and  shifted  in  a  variety  of  ways,  but  what  they  have  signed  and 
sealed  was  finally  settled.  It  would  destroy  all  trust,  it  would  destroy  all  security  and 
lay  it  open,  unless  the  parties  are  completely  bound  by  what  they  have  signed  and 
sealed.  But  it  is  said  that,  admitting  the  general  rule,  the  particular  circumstance  of 
the  testimony  given  by  the  attorney  for  the  party  forms  an  exception.  The  Court 
would  certainly  feel  itself  under  no  difficulty  which  way  to  act,  if  the  party  for  whom 
Harborne  was  the  attorney,  were  before  the  Couit ;  but  he  being  dead,  and  no  discovery 
appearing  to  have  been  made  by  him,  the  circumstance  of  the  attorney  for  the  party 
being  a  witness,  to  invalidate  the  security  against  the  representative  of  his  employer, 
seems  to  be  a  strong  confirmation  of  the  general  rule.  There  is  nothing  so  dangerous 
as  to  permit  deeds  and  conveyances  after  the  death  of  the  parties  to  them,  to  be  liable 
to  have  new  terms  added  to  them,  on  the  disclosure  of  the  attorney  in  a  matter  in 
which  he  could  meet  with  no  contradiction.  But  this  opinion  is  perfectly  without 
prejudice  to  any  application  which  may  be  made  in  the  lifetime  of  the  party.  I  give 
no  opinion  how  far  the  G  jurt  might  sanction  such  a  requisition,  on  circumstances  of 
this  kind  being  disclosed.  I  wish  to  be  understood  as  confining  myself  par-[665]- 
ticularly  to  the  mode  of  application,  and  to  the  evidence  by  which  it  is  supported 
in  the  present  case.  The  Court  therefore  must  discharge  the  rule,  but  certainly 
without  costs. 

Eule  discharged  without  costs. 

Sill  and  Others,  Assignees  of  Skirrow  a  Bankrupt,  against  WoRSWiCK. 
Wednesday,  July  13th,  1791. 

[Referred  to,  Phillijis  v.  Hunter,  179.5,  2  H.  Bl.  408  ;  Scott  v.  Bentley,  1885,  1  Kay  &  J. 
283;  In  re  Elliott,  1891,  39  AV.  E.  297;  In  re  Queensland  Mercantile  and  Agency 
Company,  [1891]  1  Ch.  54-1 ;  [1892]  1  Ch.  219 ;  In  re  Belfast  Ship  Owners'  Company, 
[1894]  1  Ir.  K.  332  ;  Minna  Craig  Steamship  Company  v.  Chartered  Mercantile  Bank  of 
India,  [1897]  1  Q.  B.  63,  460;  Didisheim  v.  London  and  Westminster  Bank,  [1900] 
2  Ch.  47  ;  Dulaney  v.  3Ierry,  [1901]  1  K.  B.  540.] 

If  after  an  act  of  bankruptcy  committed,  but  before  an  assignment,  a  creditor  of  the 
bankrupt  makes  an  affidavit  of  debt  in  England,  by  virtue  of  which  he  attaches,  and 
receives,  after  the  assignment,  money  due  to  the  bankrupt  in  the  West  Indies,  the 
assignees  may  recover  the  money  in  an  action  for  money  had  and  received  (a). 

Assumpsit  for  money  had  and  received  to  the  use  of  the  Plaintiffs,  with  the  usual 
counts.  Plea,  the  general  issue;  which  was  tried  before  Mr.  Justice  Wilson  at 
Lancaster,  on  the  27th  of  August  1787,  when  a  special  verdict  was  found  in  substance 
as  follows. 

That  William  Skirrow  on  the  2d  of  January  1782,  exercised  the  trade  of  a  woollen 
draper  at  Laiicaster  ;  that  he  was  then  indebted  to  one  James  Pilkington,  in  1001.  and 
upwards,  and  on  that  day  became  a  bankrupt ;  that  on  the  16th  of  January  a  commission 
issued  on  the  petition  of  Pilkington,  that  on  the  28th  of  January  he  was  declared  a 
bankrupt;  that  on  the  5th  of  March  an  assignment  was  made  of  all  his  estates  and 
effects,  &c.  to  the  Plaintiffs  :  that  before  and  when  he  became  a  bankrupt,  he  was 
indebted  to  the  Defendant  Worswick  in  2301.  17s.  7d.  and  that  the  said  debt  was 
contracted  at  Lancaster  aforesaid,  and  at  the  time  when  it  was  so  contracted  and 
always  afterwards  both  Skirrow  and  Worswick  resided  at  Lancaster,  which  was  their 
place  of  abode  ;  that  on  the  4th  of  January  the  Defendant  Worswick,  knowing  that 
Skirrow  had  become  a  bankrupt,  did  verify  and  prove  by  affidavit  in  writing,  before 
the  Mayor  of  Lancaster  that  Skirrow  was  indebted  to  him  the  Defendiut  in  2301.  16s. 
and  upwards,  for  money  lent,  &c.  That  on  the  same  day  and  year  last  aforesaid  the 
said  affidavit  was  certified  and  transmitted  under  the  common  seal  of  the  said  Borough 
of  Lancaster,  to  one  Thomas  Moore  and  one  Luke  Tyson  then  being  persons  resident 
in  the  Island  of  St.  Christopher,  which  said  Island  then  and  there,  and  before,  and  at 
the  passing  of  a  certain  act  of  parliament  made  in  the  fifth  year  of  the  reign  of  our 

(a)  [The  principle  of  this^case  was  recognized  in  that  of  Phillips  v.  Hunter,  post,  vol, 
ii.  p.  402,  decided  in  the  Exchequer  Chamber,  Eyre,  C.J.,  diss.] 
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Sovereign  Lonl  George  Ihe  Second,  intilled,  "An  act  for  tlie  more  easy  Recovering 
of  Debts  in  his  Majesty's  Planalions  in  Atueiiea,"  [666]  iintl  on  the  29th  day  of 
September  which  was  in  the  year  of  our  Lord  1732,  was,  and  thenceforth  hath  been, 
and  still  is,  one  of  the  Biitish  plantations  in  America;  that  the  defendant  Worswick 
appointed  the  said  Thomas  Moore  and  Luke  Tyson,  so  being  resident  in  the  said  Island 
of  St.  Christopher,  his  attorneys  to  sue  for,  recover,  and  receive,  of  and  from  the  said 
William  Skirrow,  or  of,  and  fiom,  ;il!,  or  any  of  his  factors,  agents  or  consignees,  in 
the  British  West  Indies,  all  such  sum  and  sums  of  money,  debts,  goods,  chattels,  and 
efTects  whatsoever,  as  were  in  any  wise  due,  owing  and  belonging  to  him  from  the  said 
William  Skirrow. 

It  was  then  stated,  that  Moore  and  Tyson  having  received  the  affidavit  so  certified 
and  transmitted,  and  being  so  authorized  by  Worswick  the  Defendant,  did  on  the  6th 
of  March  1782  implead  Skirrow  in  the  king's  court  of  the  island  of  St.  Christopher 
in  a  ])lea  of  trespass  on  the  case,  il'C.  for  the  recovery  of  the  said  sum  of  2301.  17s.  7d. 
in  which  Skirrow  was  indebted  to  Worswick  the  Defendant :  that  on  the  same  day 
a  writ  of  attachment  grounded  on  the  said  plea  according  to  the  form  of  a  certain 
law  of  the  said  island  in  that  case  made  and  provided,  did,  at  the  request  of  Worswick 
the  Defendant,  duly  issue  out  of  the  said  court  of  our  said  lord  the  king,  by  which 
said  writ  of  attachment  the  provost  marshal  of  our  said  lord  the  king,  of  the  said 
island,  or  his  lawful  deputy,  was  commanded  by  our  said  lord  the  king  to  attach  all 
and  singular  the  goods  and  effects  of  the  said  Skirrow,  in  the  said  island,  to  answer 
to  the  said  Worswick  in  his  plea  aforesaid:  that  on  the  7th  of  March  1782,  the 
provost  marshal  did,  according  to  the  laws  and  customs  of  the  said  island  attach 
divers  suras  of  money  as  the  proper  monies  and  effects  of  the  said  William  Skirrow 
(the  bankrupt)  in  the  hands  of  one  Thomas  Worswick  the  younger,  who  then  and 
there  was  a  merchant  and  resident  in  the  said  island  of  St.  Christopher,  within  the 
jurisdiction  of  the  said  court ;  which  said  sums  of  money  were  the  proper  monies  and 
effects  of  the  said  William  Skirrow  (the  bankrupt)  before  and  at  the  time  when  he 
became  bankrupt  as  aforesaid,  and  were  received  before  the  time  when  be  became 
bankruj)t  as  aforesaid,  in  the  said  island  by  the  said  Thomas  Worswick  the  younger, 
by  the  order,  and  to  the  use  of  the  said  William  Skirrow  (the  bankrupt),  and  then 
and  there,  to  wit,  &c.  did  remain  and  were  in  the  hands  of  the  said  Thomas  Worswick 
the  younger  unaccounted  for.  It  was  afterwards  stated  that  judgment  was  recovered 
in  the  court  of  St.  Christopher's  and  execution  awarded,  and  that  Moore  ami  [667] 
Tyson  as  attorneys  for  the  Defendant  received  on  the  14th  of  May  1783,  the  sum  of 
2301.  17s.  7d.  from  Thomas  Worswick  the  younger,  the  garnishee;  that  this  money 
was  remitted  to  and  received  by  the  Defendant  in  England  before  the  commencement 
of  the  present  action  ;  that  he  was  requested  by  the  Plaintiffs  to  pay  it  over  to  them, 
which  he  refused,  insisting  upon  his  right  to  retain  the  same,  &c.  and  that  he  had  not 
proved  his  debt  under  the  commission,  nor  in  any  other  manner  received  satisfaction 
for  the  same,  except  as  aforesaid,  &c.  &c. 

This  was  first  argued  in  Easter  Term  1789,  by  Lawrence,  Serjt.,  for  the  Plaintiffs, 
and  Le  Blanc,  Serjt.,  for  the  Defendant.  The  argument  on  behalf  of  the  Plaintiff  was 
as  follows. 

In  this  case  there  are  two  questions :  1.  Whether  the  assignment  of  the  bankrupt's 
effects  to  the  Plaintiffs  did  not  pass  all  the  right  which  he  had  to  the  money  in  the 
hands  of  the  garnishee?  2.  Whether,  supposing  the  assignment  to  have  had  that 
effect,  the  Plaintiffs  are  not  intitled  to  recover,  notwithstanding  the  proceedings  in 
the  West  Indies'!  As  to  the  first  question,  there  can  be  no  doubt,  but  that  if  this 
transaction  had  taken  place  in  England  the  assignees  would  be  intilled  to  tbe  money 
attached  by  virtue  of  the  stat.  13  Eliz.  c.  7,  s.  2 ;  the  only  doubt  is,  whether  they  are 
so  intitled,  the  attachment  ha\-ing  been  executed  in  the  Plantations.  Now  as  the 
bankrupt  himself  might,  before  his  bankruptcy,  have  assigned  this  money  by  deed  or 
otherwise,  in  satisfaction  of  a  debt,  or  to  trustees  for  the  benefit  of  creditors;  the 
question  is,  whether  an  assignment  under  the  bankrupt  laws,  does  not  operate  as  fully 
as  such  an  assignment  by  the  bankrupt  himself?  The  Court  will,  if  possible,  put  this 
construction  on  the  assignment  by  the  commissioners,  because  the  persons  who  are 
most  likely  to  become  tbe  subject?  of  those  laws,  namely,  traders  of  the  most  extensive 
dealings  and  connections,  have,  in  general,  great  part  of  their  property  abroad,  which 
justice  requires  should  be  divided  among  their  creditors.  The  law  expresses  no 
distinction  as  to  the  property  of  a  bankrupt  being  in  one  country  rather  than  another. 
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The  words  of  the  statute  of  Eliz.  are  "money,  goods,  chattels,  wares,  merchandizes, 
and  debts  wheresoever  they  may  be  found  or  known  ;"  these  are  general  words,  and 
must  be  construed  to  extend  to  all  places.  They  are  not,  in  practice,  confined  in 
their  operations.  A  ship  at  sea  is  often  assigned  under  a  commission  of  batikrupt, 
by  virtue  of  those  words.  If  any  distinction  can  be  attempted  to  be  made,  between 
the  case  of  a  ship  at  sea,  and  the  present,  it  [668]  must  be  on  the  ground  that  the 
country  in  which  the  debt  is  attached  is  governed  by  different  laws.  But  it  is  not 
contended  that  the  Great  Seal  has  authority  to  extend  its  proceedings  beyond  the 
limits  of  this  country,  as  to  all  the  purposes  for  which  it  acts  ;  it  can  neither  compel 
an  appearance  before  commissioners,  nor  has  it  any  power  to  affect  the  person  in 
another  country  ;  but  the  assignment  of  a  bankrupt's  property  being  a  statutable 
conveyance  for  the  benefit  of  creditors,  must  in  reason  be  taken  to  convey  all  that 
property,  without  regard  to  local  situation.  The  assent  of  every  subject  of  the  realm, 
is  implied  to  proceedings  which  take  place  by  virtue  of  an  act  of  parliament.  This 
doctrine  is  laid  down  8  Rep.  137  a.  and  has  been  since  recognized  in  the  case  of 
JFadham  v.  MarJmoe(a).  So  in  the  present  case  there  was  an  implied  assent  to  the 
assignment,  both  by  the  Defendant  and  the  bankrupt,  neither  of  whom  shall  now  be 
permitted  to  deny  the  effect  of  that  assent. 

It  is  said  by  Chief  Baion  Comyns,  1  Cora.  Dig.  519,  that  the  commissioners  of  a 
bankrupt  may  sell  his  goods  in  Ireland  ;  if  the  commissioners  may  do  this,  so  may 
the  assignees  :  the  propsrty  therefore  vests  in  them.  It  was  the  opinion  of  Lord 
Talbot  (Cjoke's  Bank.  Laws,  last  edit.  .522)  that  the  effects  of  a  bankrupt  in  the 
Plantations  were  liable  to  a  commission  here,  and  that  the  right  was  vested  in  the 
assignees.  Whether  the  attachment  in  the  West  Indies  will  prevent  the  Plaintiff 
from  recovering  must  depend  on  this,  namely.  Whether  the  effects  at  the  time  of  the 
attachment  were  the  property  of  the  bankrupt  or  not?  If  the  property  were  his,  it 
passed  to  the  assignees,  and  there  could  be  no  right  to  attach  it :  but  a  debt  owing 
to  him  was  clearly  his  property.  In  the  case  of  Leivis  v.  Wallace,  Sir  Thomas  Jones, 
223,  it  was  holden  that  where  a  debtor  had  assigned  to  his  creditor  a  debt  due  to  him 
from  a  third  person,  the  assignor  had  nothing  in  it  but  as  trustee  for  the  assignee, 
and  that  it  was  not  liable  to  an  attachment  by  another  creditor.  So  here  the  debt  of 
the  garnishee,  after  the  assignment  by  the  commissioners,  was  only  in  trust  for  the 
assignees.  In  Le  Chevalier  v.  Lynch  (Dougl.  169,  last  edit.)  Lord  Mansfield  said,  that 
it  had  been  determined  at  the  Cockpit,  upon  solemn  consideration,  that  bills  by 
English  assignees  might  be  maintained  in  the  Plantations  upon  demands  dua  to  the 
bankrupt's  estate,  which  shews  that  he  considered  that  the  right  to  such  debts  was 
vested  in  them  :  and  though  he  also  said,  that  where,  [669]  after  the  bankruptcy,  and 
before  payment  to  the  assignees  money  owing  to  the  bankrupt  out  of  England  was 
attached  bona  fide  by  regular  process,  according  to  the  law  of  the  place,  the  assignees 
cannot  recover  the  debt,  this  doctrine  only  goes  the  length  of  shewing,  that  a  debtor 
having  been  obliged  by  process,  which  he  could  not  resist,  to  pay  to  the  creditor 
attaching,  should  not  be  again  compelled  to  pay  to  the  assignees :  but  this  only 
applies  to  the  debtor  who  has  paid  the  money,  and  not  to  the  creditor  who  has 
received  it.  It  is  like  the  case  of  a  recovery  by  an  administrator,  whose  letters  of 
administration  are  afterwards  revoked,  and  another  administrator  appointed  :  in  which 
case  the  debtor  cannot  be  compelled  to  pay  a  second  time,  having  paid  to  the  former 
administrator,  under  legal  authority  which  he  could  not  resist.  Allen  v.  Dundas, 
3  Term  Rep.  B.  R.  125.  The  second  administrator  must  resort  to  his  remedy  against 
the  former.  2  Bac.  Abr.  11.  In  the  case  of  Bradshaw  ami  Another,  Assignees  of  JFilson, 
V.  Fairholme  (Decisions  of  the  court  of  session  from  1752  to  1756,  p  198),  the  court  of 
session  in  Scotland  decided  that  the  attachment  of  Captain  Wilson's  debts  in  Scotland 
by  creditors  in  England,  could  not  be  supported  against  the  assignees.  In  Mackintosh 
V.  Ogilvie  (Hil.  21'  Geo.  2,  in  Cane.  See  4  Term  Rep.  B.  R.  f93,  Hanter  v.  Putts), 
Lord  Hardwicke  granted  a  writ  of  ne  exeat  regno  against  one  who  had  obtained 
arrestments  of  a  bankrupt's  property  in  Scotland,  and  said,  that  the  Court  would 
prevent  the  creditor  from  having  the  effect  of  the  arrestment,  if  the  judgment  was 
not  before  the  bankruptcy  ;  and  the  solicitor-general  said  that  after  such  arrestments 
and  foreign  attachments  the  money  had  been  recovered  back  in  an  action  for  money 
had  and  received. 

(d)  Cooke's  Bank.  Laws,  518,  last  edit. ;  and  see  a  full  note  of  this  case,  ante,  437. 
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In  Solomon  v.  Ross,  and  Jolhtl  v.  Deponthieu  (ante,  133),  the  assignment  of  a 
bankrupt's  etrects  to  curators  in  Holland  was  admitted  to  have  such  an  effect  in  this 
country,  as  to  make  void  all  proceedings  in  foreign  attachment.  So  also  in  Neale  v. 
Cottingham  (ante,  133),  the  assignment  hy  commissioners  in  England  was  allowed  to 
have  a  similar  effect  in  Ireland.  Pari  ratione  therefore,  the  assignment  in  the  piosent 
case,  by  the  commissioners  in  England,  ought  to  extend  to  the  property  of  the  bankrupt 
in  the  West  Indies. 

Le  Blanc,  Serjt.,  contrk  The  assignees  in  this  case  did  not  interfere  to  prevent 
the  attachment.  The  Defendant  having  obtained  an  advantage  by  using  legal  diligence, 
is  intitled  to  re-[670]-tain  it.  Though  two  questions  were  made  on  the  part  of  the 
Plaintiffi',  the  only  one  to  bo  considered  is,  what  effect  the  different  statutes  of 
bankiupts  have  with  respect  to  foreign  countries.  Now  these  statutes  are  merely 
local,  being  confined  in  their  operation  to  this  country.  The  colonies  are,  in  this 
respect,  to  be  considered  as  foreign  countries.  It  was  contended  that  the  assignment 
must  have  the  effect  of  a  conveyance  by  the  batikiupt  himself:  admitting  this,  the 
voluntary  conveyance  of  the  bankiupt  himself  could  not  defeat  the  claims  of  a  creditor, 
or  take  away  what  was  obtained  by  legal  process.  It  might  operate  as  the  assignment 
of  a  chose  in  action,  which,  till  reduced  into  possession,  is  liable  to  the  just  demands 
of  a  creditor.  The  several  statutes  relating  to  bankrupts  are  confined  to  the  country 
in  which  they  were  passed,  because  they  were  originally  considered  to  be  of  a  penal 
nature,  confiscating  the  property  of  the  bankrupt:  and  penal  laws  are  strictly  local. 
The  first  case  in  which  they  were  in  any  degree  extended,  was  that  of  Captain 
Wilson  (a).  As  to  the  aigument  drawn  from  the  words  of  the  statute  13  Eliz.  c.  7, 
"  wheresoever  found  "  it  might  with  as  much  propriety  be  said  that  lands  in  a  foreign 
country  would  pass  by  the  assignment  of  the  commissioners,  lands  being  mentioned 
in  the  statute  as  well  as  goods.  The  case  of  Jl'adham  v.  Marlowe  turned  upon  the 
form  of  the  action,  and  the  question  whether  an  express  consent  to  the  assignment 
was  not  necessary  to  be  stated,  in  order  to  maintain  an  action  of  debt  on  the 
reddendum  of  a  lease  1  As  to  the  authority  of  Com.  Dig.  519,  it  is  merely  a  dictum, 
no  cases  being  cited  in  support  of  it ;  and  if  it  be  allowed,  it  can  only  be  reasonably 
understood  to  mean  that  the  commissioners  may  sell  the  effects  in  Ireland,  subject  to 
the  claims  of  creditors.  As  to  the  opinion  of  Lord  Talbot  cited  in  Cooke's  Bankrupt's 
Laws,  the  question  is,  what  right  vested  in  the  assignees,  whether  such  as  will  clothe 
them  with  all  the  privileges  of  the  statutes  of  bankrupts.  In  England  they  have  a 
power  over  the  whole  property  of  the  bankrupt,  but  in  other  countries  the  general 
import  of  the  words  of  the  statute  must  be  restrained  by  the  laws  and  customs  of 
those  countries  :  still  the  question  remains  the  same,  namely,  what  right  vests  in  the 
assignees'!  That  right  is  admitted  to  be,  such  as  the  bankru[)t  himself  had  ;  but  any 
assignment  of  his  would  have  lieen  subject  to  his  creditors'  demands.  As  to  the  case 
of  Lewis  v.  Wallace  cited  from  Sir  Thomas  Jones,  if  the  debtor  in  St.  Christopher's 
were  a  trustee  [671]  for  the  assignees  here,  they  ought  to  have  made  that  defence  to 
the  attachment ;  or  they  might  have  appealed  to  the  privy  council.  The  case  of 
Le  Chevalier  v.  Lynch  proves  only  that  the  assignees  should  not  be  turned  round  by 
the  debtor's  saying  that  he  was  oidy  liable  to  the  bankrupt  himself;  and  that  creditors 
in  another  country  should  not  come  in  under  the  commission,  unless  they  would 
renounce  the  priority  they  had  gained ;  but  this  shews  that  they  could  not  be 
compelled  to  give  up  that  priority. 

In  that  case  Eoid  Mansfield  approves  of  the  extent  of  the  doctrine  laid  down  by 
Lord  Hardwieke,  and  concludes  with  saying,  that  where  money  owing  to  the  bankrupt 
out  of  England  is  attached  bona  fide  by  the  law  of  the  i>lace,  the  assignees  caiuiot 
recover  the  debt ;  that  is,  they  cannot  recover  it  all.  As  to  the  argument  drawn 
from  the  case  of  an  administration  being  revoked,  admitting  the  principle,  that  a 
debtor  having  once  paid  his  debt  to  a  person  having  legal  authority  to  receive  it,  shall 
not  be  liable  again  to  pay  it,  yet  this  principle  is  not  applicable  to  the  present  case, 
unless  it  can  be  shewn  that  the  assignment  of  a  bankrupt's  effects  has,  with  respect  to 
foreign  countries,  such  a  relation  back  as  to  give  the  assignees  a  preference  to  creditors 
in  those  countries.  As  to  those  creditors,  the  assignment  is  considered  as  voluntary, 
and  like  other  voluntary  assignments,  subject  to  their  claims.     The  assignees  in  such 

(a)  An  account  of  this  case  is  given  in  the  judgment  of  the  court,  by  Lord 
Loughborough. 
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case  stand  in  Ibe  placa  of  the  bankiupt  himself,  but  cannot  recover  a  chose  in  action 
till  it  is  reduced  into  possession.  As  to  Wilson's  case  (1  Atk.  128),  the  principal 
question  there  was,  whether  drawing  and  re-drawing  bills  was  a  trading  within  the 
bankrupt  laws ;  the  point  now  in  dispute  was  not  agitated.  In  the  case  of  Mackintosh 
V.  Ogilvie,  there  was  no  ground  to  restrain  the  Defendant  from  going  out  of  the 
kingdom,  neither  does  it  appear  from  the  statement  of  it,  either  that  he  had  gained 
an  undue  priority  or  that  he  had  no  right  to  retain  an  advantage  which  he  had  legally 
acquired.  In  Solomons  v.  Boss  the  money  was  actually  in  the  hands  of  the  debtor,  and 
when  all  parties  were  before  the  chancellor  he  might  use  his  discretion  in  compelling 
it  to  be  paid  for  the  general  benefit  of  all  the  creditors.  In  Jollett  v.  Depmilhieu  the 
curators  filed  their  bill  pending  the  attachment,  having  used  diligence  to  prevent  it. 
But  in  the  present  ease  the  assignees  took  no  steps  to  prevent  the  attachment,  to  do 
which  they  had  sufficient  time.  lu  Neale  v.  Cottingham  also  [672]  the  proceedings 
were  depending  before  a  court  of  equity,  and  all  parties  present.  Here  the  proceedings 
were  at  an  end,  the  judgment  executed,  and  the  money  paid  over.  Those  were  likewise 
cases  in  equity,  but  the  present  action  is  in  a  court  of  law. 

That  assignments  by  commissioners  of  bankrupts  are  consideied  as  voluntary  with 
respect  to  the  colonies  or  foreign  countries,  and  as  such  take  place  only  between  the 
assignees  and  the  bankrupt,  but  do  not  affect  the  rights  of  other  creditors,  (who 
having  gained  a  lawful  priority  are  entitled  to  keep  it,)  appears  from  the  case  of  Cleve 
V.  Mills  (Cooke's  Bankrupt  Laws,  370,  last  edit.)  Richards  and  Others  v.  Hudson  and 
Others  (c),  and  Waring  v.  Knight  (Cooke's  Bankrupt  Laws,  372,  last  edit.),  in  all  which 
cases  Lord  Mansfield's  doctrine  is  uniform  as  to  this  point,  and  perfectly  agrees  with 
Le  Chevalier  v.  Lynch,  and  with  the  opinion  of  Lord  Hardwicke  recognized  in  that  case. 
Conformable  to  this,  is  the  right  which  a  consignor  of  goods  has  to  stop  them  in 
transitu  on  the  event  of  the  insolvency  of  the'  consignee,  and  to  retain  them  against 
the  other  creditors.  So  here,  the  Defendant  has  by  due  diligence  stopped  the  debt 
in  question  in  St.  Christopher's,  and  shall  not  be  compelled  to  refund  to  the  assignees, 
who  took  no  previous  steps  to  prevent  the  attachment. 

Lawrence  replied,  that  though  the  plantations  were  to  be  considered  in  this 
respect  as  foreign  countries,  yet  this  was  not  the  assignment  of  a  chose  in  action.  It 
was  an  assignment  of  goods  and  effects  in  the  hands  of  the  garnishee ;  by  that  name 
they  were  attached,  as  appears  on  the  face  of  the  special  verdict.  Now  it  is  not 
necessary  to  have  possession  in  order  to  transfer  the  property  of  a  personal  chattel, 
though  the  want  of  possession  is  sometimes  evidence  of  fraud.  Neither  is  money 
in  all  cases  a  chose  in  action  ;  here  it  was  considered  as  specific  effects,  and  so 
denominated  in  the  attachment.  To  the  argument,  that,  if  the  words  of  the  statute 
13  Eliz.  had  a  general  effect,  lands  in  foreign  countries  would  pass  by  the  assignment, 
as  well  as  goods,  it  may  be  answered,  that  in  all  countries  certain  forms  are  to  be 
observed  in  passing  lands,  without  which  a  conveyance  of  them  is  not  valid  :  but  no 
such  forms  being  necessary  in  transferring  personal  property,  that  may  be  conveyed 
by  a  mere  contract;  and  an  assignment  by  commissioners  of  bankrupt,  is  as  good  a 
contract  as  any  other.  The  authority  before  cited  from  1  Com.  Dig.  519,  is  not 
restrained  by  any  words,  to  shew  that  the  property  of  a  bankrupt  in  Ireland  [673] 
which  is  vested  in  the  assignees  is  subject  to  the  claims  of  creditors  in  that  country. 
The  material  point  of  Lord  Hardwicke's  decision  mentioned  by  Lord  Mansfield  in 
Le  Chevalier  v.  Lynch,  was,  that  "  he  would  make  no  order  till  the  Scotch  creditors  had 
abandoned  their  priority."  The  principle  upon  which  Lord  Mansfield  there  holds  that 
the  debtor  shall  be  answerable  to  the  assignees  must  be,  that  the  property  vests  in 
them.  The  observations  made  on  the  part  of  the  Defendant  on  that  case,  are  only 
applicable  to  the  point  there  before  the  Court,  that  of  a  debtor  of  the  bankrupt  being 
sued  ;  but  in  the  present  case,  the  action  is  brought  against  a  creditor.  In  Solomons 
v.  Ross  the  attachment  was  completed,  and  execution  would  have  followed  if  security 
had  not  been  given,  which  was  equal  to  actual  payment;  but  there  Mr.  Justice 
Bathurst  compelled  the  party  to  give  up  his  security  :  the  only  ground  of  which 
compulsion  must  have  been,  that  the  property  was  vested  in  the  curators ;  otherwise, 
the  decree  would  have  been  contrary  to  justice.  Though  in  the  next  case  of  Jollett 
and  Another  v.  Deponthieujind  Another,  the  bill  was  filed  pending  the  attachment,  yet 


Potts. 


(c)  At  the  Cockpit,  1762,  cited  in  argument,  4  Term  Rep.  B.  R.  187,  Hunter  v. 
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the  question  was,  in  whom  the  property  was  vested  at  the  comraencement  of  the 
attachment,  and  it  was  decided  in  favour  of  the  curators  or  assignees.  The  same 
principle  is  also  admitted  in  the  case  of  Neule  v.  Coltingham,  by  the  Chancellor  of 
Ireland.  As  to  the  case  of  JTaring  v.  Knight,  Lord  Mansfield  decided  there  on  a 
ground  not  now  tenable,  that  the  form  of  the  action  was  improper :  but  in  Kitchen  v. 
Campbell,  3  Wils.  304,  it  is  decided,  that  either  an  action  of  trover,  or  for  money  had 
and  received  would  lie  by  the  assignees,  under  the  circumstances  of  those  cases. 
Although  the  attachment  in  the  present  case  was  obtained  by  the  sentence  of  a  court 
of  justice,  yet  where  the  truth  of  the  case  on  which  that  sentence  was  founded  was 
Dot  known,  the  money  ought  in  justice  to  be  recovered  back,  notwithstanding  such 
sentence. 

The  authority  cited  from  liiehanls  v.  Uudsons  at  the  Cockpit,  was  only  an  obiter 
opinion  of  Lord  Mansfield,  and  not  necessary  to  decide  the  point  there  in  question. 
\\\  the  case  of  Cleve  v.  Milh,  ihe  doctrine  of  Lord  Mansfield  on  this  head  likewise  was 
obiter,  and  goes  no  farther  than  that  of  Le  Chevalier  v.  Lynch,  namely,  to  shew  that 
the  debtor  of  a  bankrupt  having  paid  his  debt  by  virtue  of  process  which  ho  could 
not  resist,  should  not  be  himself  obliged  to  pay  it  a  second  time.  But,  independent 
of  authorities,  the  Court  will  not  hold  out  so  great  [674]  a  temptation  to  fraud, 
as  to  prevent  the  efTect  of  the  assignment  extending  to  the  colonies ;  since,  if  the  law 
were  so  understood,  some  creditors  would  be  continually  gaining  an  undue  preference 
to  others,  by  the  goods  of  a  trader  being  sent  out  of  the  kingdom  on  the  eve  of  his 
bankiuptcy,  and  the  equal  spirit  of  the  bankrupt  laws  would  consequently  be  defeated. 

After  these  arguments,  it  was  agreed,  that  the  case  should  wait  the  determination 
of  a  similar  one  (Hunter  and  Others  v.  Potts,  4  Term  liep.  B.  K.  182),  then  depending 
in  the  Court  of  King's  Bench,  which,  it  was  undeistood,  was  to  be  argued  before  the 
twelve  judges  in  the  Exchequer  Chamber. 

But  no  such  argument  having  taken  place,  the  case  was  argued  a  second  lime  in 
this  court,  in  the  present  term,  by  Adair,  Serjt.,  for  the  Plaintiffs,  and  Hill,  Serjt., 
for  the  Defendant. 

On  the  part  of  the  PlaintifTs,  Adair  rested  on  the  authority  of  Hunter  v.  Potts, 
which,  he  said,  was  decisive  of  the  present  case,  unless  some  material  ground  of 
distinction  between  the  two  cases  could  be  shewn. 

On  behalf  of  the  Defendant,  Hill  Serjt.,  argued  in  the  following  manner; — He 
submitted  to  the  Court  two  propositions. 

L  That  the  debt  received  by  the  Defendant  for  the  recovery  of  which  this  action 
was  brought,  did  not  vest  in  the  Plaintiffs  by  the  assignment  of  the  commissioners  ; 
and  therefore,  as  they  had  no  claim  but  under  that  assignment,  they  never  had  a  right 
to  the  debt,  nor  consequently  to  the  money  received  for  it. 

n.  Supposing  they  ever  had  a  right,  they  had  lost  it  by  their  own  fraud  or  laches. 

L  That  debts  due  to  bankrupts  in  the  island  of  St.  Christopher  do  not  vest  in 
assignees  under  a  commission  of  bankrupt,  will  be  proved,  1st.  From  the  rules 
established  for  determining  the  extent  and  operation  of  statutes  in  general  in  the 
plantations.  2d.  From  the  wording  of  the  statutes  of  bankrupts.  3d.  From  deter- 
minations both  in  law  and  in  equity.  After  which,  answers  will  be  offered  to  the 
arguments  used  and  the  authorities  cited  on  the  side  of  the  Plaintiffs. 

\.  As  to  the  rules  for  determining  the  extent  and  operation  of  statutes  in  general 
over  the  plantations,  there  appears  in  2  P.  Wms.  75,  and  Salk.  411,  to  be  an 
established  distinction  between  plantations  in  new  uninhabited  countries,  and  planta- 
tions in  conquered  countries  ;  that  with  respect  to  the  former,  it  is  necessary  that  in 
them  the  laws  of  England  should  prevail,  [675]  otherwise  they  would  be  without 
laws ;  but  with  respect  to  the  latter  there  is  no  such  necessity,  and  therefore  in  them 
the  old  laws  of  the  conquered  countries  are  in  force  till  new  laws  are  given  by 
the  conquerors  (7  Co.  17  b.  4  Burr.  2500.  Cowp.  209).  Now  the  Island  of  St. 
Christopher  was  jointly  conquered,  and  possessed  by  the  English  and  French,  till 
ceded  by  the  treaty  of  Utrecht  entirely  to  the  English  :  but  there  is  no  difference 
between  a  country  eonquered  and  a  country  ceded  by  treaty  ;  the  distinction  therefore 
above  noticed  is  applicable  to  that  island  ;  and  the  consequence  is,  that  in  general 
statutes  passed  in  this  country  have  there  no  validity  or  force.  This  rule  with  respect 
to  plantations  in  conquered  countries  has  never  been  controverted,  since  the  time 
when  the  determinations  above  alluded  to  took  place :  and  even  with  respect  to 
plantations  in  uninhabited  countries,  it  has  been  construed  not  to  extend  to  statutes 
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of   partioukc  police ;  of  which   kind   are   the  bankrupt  laws   (4  Burr.  2500).     This 
receives  farther  contirmation  from, 

2.  The  wording  of  the  statutes  of  bankrupts.  The  lir-st  now  in  use  is  13  Eliz.  c.  7, 
by  which  a  power  is  given  to  the  commissioners  to  assign  debts  "  wheresoever  they 
may  be  found  or  known."  But  when  that  act  was'passed,  the  English  had  no  plantations, 
and  in  the  subsequent  statutes  of  James  1,  (1  Jac.  1,  c.  15,  21  Jac.  1,  c.  19),  at  a  time 
when  they  had  several,  those  words  are  omitted.  Yet  it  must  then  have  been  obvious 
to  the  Legislature,  that  those  plantations  had  powers  of  making  laws  for  themselves, 
and  that  statutes  passed  in  this  country  would  not  be  in  force  in  those  plantations, 
unless  they  were  particularly  mentioned,  or  comprised  under  geneial  words  necessarily 
including  them.  When  indeed  the  Legislature  has  designed  to  include  the  plantations, 
it  has  expressly  mentioned  them,  as  in  stat.  25  Geo.  2,  c.  6,  s.  10.  But  though  the 
bankrupt  statutes  are  numerous,  no  mention  is  made  of  the  plantations  in  any  of  them. 
On  the  contrary,  some  are  so  pointed,  as  to  shew  that  the  Legislature  had  no  notion 
of  their  extending  out  of  the  kingdom.  This  appears  by  the  provisions  relating  to 
foreign  attachments,  all  of  which  are  confined  to  attachments  in  England.  Thus  the 
stat.  1  Jac.  1,  c.  15,  s.  13,  provides,  that  debts  due  to  bankrupts  shall  not,  after  the  same 
are  assigned  by  the  commissioners,  be  attached  as  the  debts  of  the  bankrupt  by  any 
other  person,  according  to  the  custom  [676]  of  the  City  of  London  or  otherwise  :  which 
words  or  otherwise,  must  mean  (as  was  admitted  by  the  counsel  for  the  assignees  in 
Hunter -v.  Potts  {i  Term  Rep.  B.  R.  184)),  according  to  any  other  custom  of  attachment. 
The  stat.  21  Jac.  1,  c.  19,  is  still  more  explicit;  for  the  provision  in  sect.  9,  respecting 
attachments  is  confined  to  "London,  or  any  other  place,  by  virtue  of  the  custom  there 
used."  There  are  many  cities  in  England,  in  which,  as  well  as  in  London,  there  are 
customs  of  foreign  attachment;  these  the  Legislature  had  in  view,  but  not  the  laws  of 
foreign  countries.  Therefore  neither  the  intention  nor  the  words  of  those  provisions 
extend  to  the  attachment  in  this  case,  found  by  the  special  verdict  to  have  "  duly  issued 
according  to  the  form  of  a  certain  law  of  the  island  in  that  ease  made  and  provided." 
The  stat.  7  &  8  W.  3,  c.  22,  s.  9,  has  expressly  declared  what  laws  in  the  plantations 
are  void,  and  by  so  doing  has  impliedly  confirmed  the  law  on  which  the  attachment  in 
the  present  case  issued,  which  does  not  fall  within  the  description  of  any  of  those  which 
are  by  that  statute  declared  to  be  void.  As  therefore  it  is  a  valid  law,  and  not  within 
the  provision  of  any  of  the  bankrupt  laws  against  foreign  attachments,  the  Defendant 
had  a  right  to  proceed  upon  it.  This  is  likewise  proved  by  stat.  13  Eliz.  c.  7,  because, 
as  is  observed  by  the  Cuurt,  Cro.  Car.  150,  that  statute  has  made  no  provision  against 
foreign  attachments.  But  that  statute,  and  those  of  James  I.  are  the  only  laws  on 
which  the  claim  of  the  Plaintiffs  was,  or  could  be  argued  to  be  maintainable. 

3.  As  the  statutes  of  bankrupts  were  never  established  in  any  of  the  king's  foreign 
dominions  by  any  legislative  act,  and  as  they  could  not,  by  the  settled  rules  of  con- 
struction, be  extended  to  foreign  countries,  it  was  long  doubted  whether  any  or  what 
notice  could  be  taken  of  them  in  such  countries.  But  it  was  at  length  settled,  that 
the  assignment  of  the  commissioners  operated  as  a  voluntary  assignment,  binding  as 
between  the  assignees  and  the  bankrupt,  but  not  affecting  the  rights  of  other  creditors, 
and  therefore  not  preventing  their  proceeding  to  attach  debts  due  in  those  countries 
to  the  bankrupt.  This  Lord  Mansfield  held  at  the  Cockpit  {Gleeve  v.  Mills,  Cooke's 
Bankrupt  Laws,  370,  last  edit.),  at  the  sittings  at  Guildhall  {Waring  v.  Knight,  ibid. 
372),  and  in  the  Court  of  King's  Bench,  with  the  concurrence  of  the  other  judges  of 
that  court  (Le  Chevalier  v.  Lynch,  Dougl.  169,  last  edit.).  This  was  also  the  opinion  of 
Lord  Chancellor  Hardwicke,  and  of  Lords  Commissioners  [677]  Smythe  and  Bathurst 
(infra,  Mawdesleij  v.  Farke) :  but  the  precise  time  when  this  was  first  settled,  does  not 
distinctly  appear.  It  is  however  to  be  found  in  a  case  (Dom.  Proc.  Feb.  1749)  arising 
on  the  lunacy  of  Mr.  Moirison,  cited  incorrectly  by  the  counsel  for  the  Plaintiffs,  in 
Hunter  v.  Fotts,  as  the  case  of  Mr.  Morris  (4  Term  Rep.  B.  R.  185),  and  not  there  stated 
as  to  the  principal  point,  which  is  most  material  in  the  present  case.  Mr.  Morrison 
being  a  bond  creditor  of  the  respondent,  was  under  a  commission  of  lunacy  here, 
and  the  respondent  removing  into  Scotland,  his  committees  instituted  a  suit  there ; 
but  the  Court  in  Scotland  held,  that  the  committees  could  not  maintain  their  suit 
in  that  country.  The  reason  against  that  decision,  given  in  the  appellant's  printed 
ease  (page  1),  was,  that  "  mobilia  sequuntur  personam,  and  as  Mr.  Morrison  was  in 
England,  the  administration  of  his  personal  estate,  granted  by  the  usual  authority 
where  he  resided,  must  be  taken  every  where  to  be  of  equal  force  with  a  voluntary 
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assi{;iimeiil  by  himself,  and  that  assigtimeiits  made  under  coimnissioria  of  bankrupt 
in  England,  had  been  holdeu  in  Scotland  of  sufficient  authority  to  commence  a  suit, 
and  receive  money  there  due  to  the  bankiupt."  The  utmost  insisted  upon  as  the 
right  of  assignees  of  bankrupts,  was,  agreeable  to  Lord  Mansfield's  opinion,  a  right 
to  sue  for  and  recover  in  Scotland  debts  there  due.  But  as  that  was  the  whole,  the 
case  by  no  means  proves  that  the  debt  could  not  have  been  attached,  if  the  creditor 
of  a  lunatic,  or  of  a  bankrupt  (to  a  proceeding  by  whom  the  case  was  compared)  had 
proceeded  by  foreign  attachment.  In  the  section  of  Lord  Kaim's  Principles  of  lilquity 
(b.  3,  c.  8,  sect.  4,  p.  360,  second  edit.),  referred  to  in  the  argument  for  the  PlaintifTs 
in  Hunter  v.  Potts,  it  is  laid  down  as  settled,  "  that  an  assignment  in  the  Knglish  form 
of  a  debt  in  Scotland,  does  not  transfer  the  jus  crediti,  and  though  first  in  time,  will 
not  avail  against  a  more  formal  assignment  bona  fide,"  and  afterwards  the  same  author 
says:  "We  may  safely  conclude,  the  statutory  transference  of  property  from  the 
bankrupt  to  the  commissioners  cannot  carry  any  effects  in  Scotland;"  but  adds,  "the 
English  bankrupt  statutes,  however,  must  not  be  totally  disregarded  (sect.  8,  p.  368) 
by  us."  lie  afterwards  allows  the  same  operation  to  the  assignment  of  the  commis- 
sioners, as  is  mentioned  by  Lord  Mansfield,  "that  in  the  forms  of  the  law  of  Scotland, 
there  appears  nothing  to  bar  the  assignees  from  bringing  a  [678]  direct  action  against 
debtors  of  the  bankrupt;  as  the  l)ankrupt  himself  might  have  done  before  his 
bankruptcy."  On  the  same  priiicijile  Lord  Hardwicke  decided  in  JFilson's  case,  which, 
as  cited  by  Lord  Mansfield  (Cooke's  Bankiupt  Laws,  373,  last  edit.),  was  thus  :  "  Wilson 
a  bankiupt  had  had  effects  in  Scotland,  and  some  of  his  creditors  had  proceeded  against 
the  effects  there  (there  being  a  custom  in  Scotland  analogous  to  the  foreign  attach- 
ment in  London),  upon  which  an  ajiplication  was  made  to  the  Lord  Chancellor  to  stay 
their  proceedings  (the  parties  who  set  such  proceedings  on  foot  living  in  England). 
But  Lord  Haniwicko  said,  it  could  not  be  done,  for  our  bankiupt  laws  were  not  in 
force  there,  and  therefore  the  parties  had  a  right  to  proceed.  But  he  said  that  if  the 
effects  there  were  not  sufficient  to  satisfy  the  parly's  debt,  and  ho  ap])lied  for  a  dividend 
under  the  commission  here,  in  that  case  he  would  [)Ostpone  him  till  the  other  creditors 
were  paid  in  the  same  proportions  he  had  received."  This  is  the  same  rule  that  is 
always  observed  with  respect  to  legal  and  equitable  assets  :  the  Court  cannot  take 
away  the  legal  right  of  creditors  by  specialty  to  be  paid,  in  preference  to  simple 
contract  creditors,  out  of  legal  assets ;  but  with  respect  to  equitable  assets,  every 
specialty  creditor,  who  receives  part  of  his  debt  out  of  legal  assets,  is  postponed  till 
all  the  simple  contract  creditors  are  paid  out  of  the  equitable  assets,  as  much  as  the 
specialty  creditor  has  receiveii  out  of  the  legal  assets.  In  Wilson's  case  Lord  Hard- 
wicke did  the  like,  with  respect  to  the  bankrupt's  creditors  who  lived  in  England, 
and  attached  the  bankrupt's  effects  in  Scotland.  That  case  therefore  is  a  determina- 
tion in  favor  of  the  right  insisted  on  by  the  Defendant  in  the  present  action  ;  for  if 
the  creditors  in  that  case  had  not  a  right  to  secure  their  debts,  by  the  means  they 
used  for  that  purpose  (which  were  similar  to  those  used  hy  the  present  Defendants), 
as  they  lived  in  this  country.  Lord  Hardwicke  might,  and  ought  to  have  prevented 
their  gaining  any  advantage  by  the  foreign  attachment.  This  opinion  of  Lord  Hard- 
wicke and  Lord  Mansfield  is  founded  on  a  principle  long  ago  established,  that  the 
assignees  of  a  bankrupt  are  in  the  same,  and  no  better  situation  than  the  bankrupt 
himself,  and  therefore  take,  subject  to  every  equity  to  which  he  was  subject.  This 
appears  (1  Atk.  188,  Browne  v.  Jones  and  Others)  from  the  case  of  Taylor  v.  JVheeler, 
2  Vern.  564,  [679]  where  the  mortgagee  of  a  copyhold  neglected  to  have  the  mortgage 
surrender  presented  at  the  next  court,  by  which,  by  the  custom  of  the  manor,  it 
became  void  at  law ;  but  the  Lord  Keeper  decreed  the  assignees  under  a  commission 
of  bankrupt  against  the  mortgagor  to  pay  principal,  interest  and  costs,  or  be  fore- 
closed. That  case  shews  that  the  assignment  of  commissioners  of  bankrupt,  even  in 
England,  has  only  the  operation  of  a  voluntary  assignment;  for  in  that  case,  if  a 
purchaser  for  valuable  consideration,  without  notice,  had  acquired  the  estate,  he  would 
have  excluded  the  mortgagee.  The  right  of  the  creditor  to  take  advantage  of  the 
law  of  foreign  attachment  against  the  assignees,  is  a  consequence  of  the  assignment 
to  them  not  operating  as  a  transfer  for  a  valuable  consideration,  but  as  a  voluntary 
assignment.  A  voluntary  assignment  of  a  debt  in  England  would  not  prevent  its 
being  attached  by  the  custom  of  London,  and  therefore,  as  the  assignment  of  commis- 
sioners of  bankiupt  operates  in  foreign  countries  as  a  voluntary  assignment,  it  cannot 
prevent  debts  in  those  countries  being  attached  by  the  creditors  of  the  bankrupt; 
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particularly,  as  the  assignment  of  the  commissioners  even  here  operates  as  a  voluntary 
assignment,  except  in  cases  where  an  express  provision  is  made  to  give  it  a  more 
forcible  operation,  such  as  there  is  with  respect  to  foreign  attachment  here,  by  custom, 
and  as  there  is  also  by  stat.  1  Jac.  1,  c.  15,  s.  5,  with  respect  to  the  disposition  by  the 
commissioners  of  the  bankrupt's  real  and  jiersonal  estates,  notwithstanding  any  prior 
voluntary  settlement;  which  provisions  would  have  been  unnecessary,  if  the  assign- 
ment were  of  itself  more  forcible  than  a  voluntary  assignment.  That  part  of  the  argu- 
ment for  the  assignees  in  Hunter  v.  Potts  (4  Term  Rep.  B.  R.  184),  which  tends  to  piove 
that  they  take  as  representatives,  is  a  confirmation  of  their  taking  as  volunteers, 
except  in  cases  where  they  are  enabled  by  statute  to  take  in  a  stronger  manner. 
When  indeed  the  statutes  of  Elizabeth  and  James  were  passed,  on  which  alone  the 
present  case  depends  (as  was  admitted  by  the  counsel  for  the  assignees  in  Hunter  v. 
Potts  (ibid.  183,  184)),  the  law  was  taken  to  be,  that  debts  due  to  the  representatives 
of  debtors  were  liable  to  be  attached  for  the  debts  of  the  original  debtors.  In  the 
case  of  intestacy,  the  only  doubt  as  to  administrators  taking  sulsject  to  foreign  attach- 
ment, was  owing  to  there  being  no  such  office  as  that  of  an  arlministrator  at  common 
law;  for  which  reason  it  was  doubted  (1  Roll.  Rep.  105,  106,  Spink  v.  I'enant. 
5  Co.  82  b.  Snelling's  case),  whether  a  custom  could  be  applicable  [680]  to  them. 
But  notwithstanding  that  doubt,  it  was  holden  that  debts  due  to  administrators  were 
liable  to  be  attached  by  the  creditors  of  the  intestate,  in  those  places  where  there  was 
a  custom  of  foreign  attachment  (ibid,  and  1  Roll.  Abr.  554  (K.),  pi.  2). 

In  the  case  of  Cleeve  v.  Mills,  Lord  Mansfield  held,  "  that  the  statutes  of  bankrupts 
do  not  extend  to  the  colonies,  or  any  of  the  king's  dominions  out  of  England,  but  the 
assignments  under  such  commissions  are  considered  as  voluntary,  and  as  such  take 
place  between  the  assignees  and  the  bankrupt,  but  do  not  affect  the  rights  of  any 
other  creditors."  In  JFaring  v.  Knight,  "Sims  the  bankrupt  went  to  Gibraltar,  and 
the  Defendant  sent  a  power  of  attorney  there  to  commence  a  suit  against  the  bankrupt, 
which  was  done,  and  a  decree  obtained,  and  his  goods  taken  in  execution  and  sold, 
and  the  debt  paid  to  the  Defendant,  to  recover  which,  the  action  was  brought."  Lord 
Mansfield  held,  "  that  this  money,  being  recovered  by  sentence  in  a  foreign  court, 
could  never  be  recovered  back  by  the  assignees,  our  bankrupt  laws  not  e.xtending  to 
any  of  our  foreign  settlements.  He  also  said,  it  had  been  for  a  long  while  doubted, 
whether  the  as.signees  could  recover  a  debt  due  in  a  foreign  country  to  the  bankrupt; 
but  of  late  it  had  been  determined  they  might  (in  a  case  at  the  Cockpit) ;  so  a  debt 
may  be  recovered  here  due  to  a  bankrupt  in  a  foreign  country,  where  the  law 
obtains  analogous  to  our  bankrupt  law.s,  which  other  countries  will  take  notice  of, 
and  consider  it  in  the  same  light  as  if  the  bankrupt  had  made  an  actual  assign- 
ment:" by  an  actual  assignment,  his  Lordship  must  have  meant  a  voluntary  assign- 
ment, agreeable  to  his  opinion  expressed  in  other  cases.  The  case  of  Le  Chevalier 
V.  Lijnch  was  a  determination  against  the  assignees,  and  in  point  with  the  present, 
and  that,  after  the  same  right  had  been  insisted  on  for  the  Plaiutiflf  as  is  now 
contended  for,  except  that  the  action  was  against  the  garnishee.  But  that  circum- 
stance was  not  (nor  could  be,  as  shall  hereafter  be  shewn)  the  ground  of  the  determina- 
tion, notwithstanding  what  was  said  in  the  argument  for  the  Plaintiflfs  in  Hunter 
V.  Potts  (4  Term  Rep.  B.  R.  187). 

The  case  of  Mawdesley  v.  Parke  and  Beckwith  (Lincoln's  Inn  Hall,  Dec.  13th,  1770, 
before  the  Lords  Commissioners  Smythe  and  Bathurst),  was  this  : — "The  Defendants 
wore  assignees  under  a  commission  of  bankrupt  against  Campbell  and  Hayes,  and 
after  the  assignment  to  them  from  the  commissioners,  several  of  the  bankrupi's 
ere  [681]-ditors  in  Rhode  Island  attach  a  debt  due  from  the  Plaintiff'  to  the  bankrupt, 
in  pursuance  of  an  act  of  Assembly  there,  authorizing  such  process.  The  Plaintiff 
coming  to  England,  the  assignees  brought  an  action  at  law  against  him,  and  the  bill 
was  filed  for  an  injunction,  the  Plaintiff  offering  to  pay  what,  if  any  thing,  should 
appear  to  be  duo  to  the  assignees,  after  deductuig  what  should  be  recovered  against 
him  by  the  Plaintiffs  in  the  foreign  attachment.  The  assignees  by  their  answer 
insisted,  that  the  property  of  the  bankrupts  was  vested  in  them  before  the  writs  were 
served  on  the  Plaintiff,  and  therefore  that  he  had  no  money  or  effects  belonging  to  the 
bankrupts  in  his  hands,  and  consequently  that  the  Plaintiff's  in  those  writs  were  not 
intitled  to  recover  any  thing.  An  injunction  had  been  granted,  and  on  shewing  cause 
why  it  should  not  be  dissolved,  the  Loids  Commissioners  Smythe  and  Bathurst 
continued  the  injunctiou  to  the  hearing,  and  refused  to  order  the  Plaintiff  to  bring  the 
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money  into  court,  but  liiiected  that  be  sbould  give  security  to  be  approved  of  by  the 
Master,  to  pay  tbe  Defendants  what  (if  any  thing)  should  be  decreed  to  be  due :  and 
they  were  of  opinion  that  the  assignment  did  not  divest  the  property  out  of  the 
bankrupts,  as  the  debt  was  due  in  the  planlalions,  but  only  gave  the  assignees  a  right 
to  sue  for  it :  that  the  creditors  there  had  also  a  right  to  sue  for  it,  who,  having  com- 
meneeil  a  suit  first,  and  recovered  jmignient  theic  (on  which  there  were  appeals  here 
depending,  as  was  said  at  the  bar,  and  was  the  fact,  though  it  did  not,  nor  could 
appear  on  the  pleadings,  being  subsequent  to  them),  had  gained  a  priority  over  the 
iJefeudants;  though  it  was  admitted  that  there  had  been  two  cases  (Solomon  v.  lloss, 
aute,  131,  132),  one  determined  by  Mr.  Justice  Bithurst  sitting  for  Lord  Northinglon, 
the  other  (Jollett  and  Another  v.  Deponthieu,  and  Another,  132,  n.)  by  Lord  Camden, 
where  commissions  of  bankrupts  were  issued  in  Holland,  and  some  of  the  bankrupt's 
effects  were  attached  in  London,  and  the  attachments  were  ordered  to  be  discharged, 
and  the  money  or  effects  paid  to  the  assignees ;  and  though  it  was  argued  by  the 
counsel  for  the  Defendants,  that  the  rule  in  that  respect  ought  to  be  reciprocal,  yet  it 
was  answered  that  the  bankiupt  laws  were  not  received  in  the  plantations,  and  there- 
fore this  case  was  not  like  those  two  which  were  mentioned,  there  being  bankrupt 
laws  in  Holland." 

The  distinction  in  that  case  was  well  founded.  For  as  Scotland,  with  respect  to 
its  laws,  continues,  notwithstanding  the  [682]  union,  in  the  same  situation  as  a  foreign 
countr}',  so  do  the  plantations,  when  not  included  in  ads  of  parliament. 

But  all  questions  arising  on  the  laws  of  any  particular  country,  in  respect  to  their 
operation  in  foreign  countries,  especially  such  as  relate  to  war  or  commerce,  are  to  be 
determined  by  the  law  of  nations,  one  maxim  of  which  is  ecpiality  (a)'.  The  bankrupt 
laws  therefore  of  all  foreign  countries  ought  to  be  allowed  their  operation  here,  on  a 
presumption,  that  our  bankrupt  laws  would  be  allowed  to  have  etfuct  in  those  countries. 
But  in  the  plant  itions  there  are  no  bankrupt  laws  which  could  operate  here;  our 
bankrupt  hiws  therefore  ought  not  to  be  extended  to  them.  It  was  on  this  ground 
they  were  at  first  disregarded  in  the  plantations;  but,  as  appears  from  Mr.  Morrison's 
ciise,  commissions  of  lunacy  and  bankruptcy  were  afterwards  considered  as  investing 
the  commissioners  or  their  assignees  with  a  power  of  seizing  and  recovering  the  effects 
of  the  lunatic  or  bankrupt,  though  not  as  giving  them  any  right  before  seizure  or 
recovery.  This  having  become  the  usage  in  the  plantations  (which  is  one  mode  by 
which  statutes  may  be  in  force  there,  as  appears  by  25  Geo.  2,  c.  6,  s.  10),  so  far  they 
are  in  force  there,  and  so  far  they  have  been  allowed  to  be  by  Lord  Hardwicke  and 
Lord  Mansfield,  and  no  farther. 

Thus  much  being  advanced  in  support  of  the  first  proposition  stated  in  the  outset 
of  the  argument,  answers  shall  next  be  attempted  to  the  reasoning  used,  and 
authorities  cited  on  the  other  side  of  the  question,  particularly  in  the  case  of  Hunter 
V.  Potts. 

It  was  said  in  arguing  that  case  (4  Terra  Rep.  B.  R.  187),  that  the  case  of  Lc 
Chevalier  v.  Lynch  was  not  applicable,  because  the  action  was  against  the  garnishee, 
and  that  nothing  could  be  more  clear,  than  that  a  parson  who  had  been  compelled  by 
a  competent  jurisdiction  to  pay  the  debt  once,  should  not  be  compelled  to  piy  it  over 
again,  and  it  was  farther  said,  "  that  Cleve  v.  Mills  and  Allen  v.  Dundas,  went  upon 
the  same  principle."  But  to  this  it  may  be  answered  :  1st,  that  not  one  of  the  cases 
above  cited  for  the  Dofendant  were  determined  on  that  principle;  that  in  Warimj  v. 
Knight  the  action  was  against  the  Plaintiff,  who  recovered  the  mo:iey  from  the  bank- 
rupt, and  in  Mawdesley  v.  Parke  the  garnishee  was  the  sole  Plaintiff,  and  the  Plaintiffs 
in  the  foreign  attachment  were  not  befoi  e  the  Court ;  yet  both  those  cases  were 
determined  in  the  same  maimer  as  when  the  actions  were  [683]  against  the  garnishees. 
2dly,  the  garnishee  is  the  proper  person  against  whom  the  action  should  be  brought; 
for  he  must  be  the  correspondent  of  the  bankiupt,  and  ought  to  give  him  and  his 
assignees  due  notice.  If  he  does  give  them  notice,  the}'  ought  to  defend  the  suit, 
or  else  be  bound  by  it.  On  the  other  band,  if  he  does  not  give  due  notice,  he 
ought  to  i^ay  the  money  over  again  (a)-',  for  the  fault  was  in  bira  in  not  giving  it. 

(a)'  On  this,  cap.  30  of  Magna  Charta  is  founded. 

{af  If  money  be  attached  and  paid  thereon,  and  afterwards  the  original  creditor 
sues  for  the  same,  and  the  attachment  happens  to  be  ill  pleaded,  or  otherwise  avoided, 
the  party  nuis'  pay  the  money  over  again,  and  hath  no  remedy  either  in  law  or 
equity.     2  iSbow.  37i,  Anon. 
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He  ought  to  suffer  by  his  own  laches,  rather  than  the  Plaintiff  in  the  foreign 
attachment,  who  has  been  thereby  prevented  from  coming  in  under  the  commission. 
The  other  case  of  Allen  v.  Dundas  was  on  quite  a  different  subject.  The  point 
there  decided  was,  that  payment  to  one  who  had  a  probate  as  executor  of  a  forged 
will,  notwithstanding  the  probate  was  afterwards  revoked,  was  a  good  discharge 
against  a  subsequent  rightful  administrator.  The  reason  of  which  is,  that  the  party 
was  not  in  fault,  and  the  law  will  protect  parties  who  are  not  in  fault  ;  but  it  will 
not  protect  those  who  are  in  fault,  as  every  garnishee  must  be,  who  does  not  give  due 
notice  to  the  principal,  when  time  is  allowed  for  that  purpose.  Here  more  than 
thirteen  calendar  months  appear,  by  the  special  verdict,  to  have  been  allowed  for  that 
purpose. 

As  to  the  supposed  change  of  opinion  of  Lord  Hardwicke  and  Lord  Mansfield 
(4  Term  Rep.  B  R.  188),  it  was  said,  that  Lord  Hardwicke  in  the  case  of  Mackintosh 
V.  Ogihie  granted  a  writ  of  ne  exeat  regno  against  one  who  had  obtained  arrest- 
ments of  a  bankrupt's  property  in  Scotland,  and  this  was  placed  among  the  decisions 
said  to  be  expressly  in  point.  But  in  fact  it  was  no  decision  at  all  concerning  a 
foreign  attachment,  but  a  Scotch  arrestment,  which  was  indeed  compared  with  a 
foreign  attachment.  What  the  circumstances  of  that  case  were  does  not  fully  appear, 
but  according  to  the  note  of  it,  the  person  who  made  the  arrestments  had  got  the 
money  into  his  hands,  which,  it  is  presumed,  is  by  the  Scotch  law  inconsistent  with 
every  species  of  arrestment.  There  must  therefore  have  been  something  unjust  done 
by  the  Defendant,  which  might  be  the  reason  for  granting  the  ne  exeat  regno.  How- 
ever, as  far  as  it  concerns  the  present  ease,  it  was  but  an  obiter  and  extra-judicial 
opinion.  Lord  Mansfield,  when  at  the  bar,  is  made  to  say  (4  Term  Rep.  B.  R.  188), 
"  there  had  been  many  instances  [684]  where,  after  such  arrestments  and  foreign 
attachments  by  creditors,  the  money  had  been  recovered  back  again  by  the  assignees 
under  the  commission,  in  actions  for  money  had  and  received."  But  as  not  one  of 
those  many  instances  appear,  and  as  in  three  several  instances  his  Lordship  determined 
the  contrary,  it  is  more  than  probable  that  the  note  was  mistaken.  The  case  of 
Ballaniine  v.  GoUUng  (Cooke's  Bank.  Laws,  last  edit.  522)  cited  in  the  argument  of 
Hunter  v.  Potts,  to  prove  Lord  Mansfield's  change  of  opinion,  related  not  to  the 
assignment,  but  to  the  certificate,  and  the  former  is  only  in  question  in  this  case ;  a 
change  of  opinion  therefore,  with  respect  to  the  last,  if  there  had  been  any,  would  be 
no  proof  of  a  change  with  respect  to  the  first.  But  there  was  no  change  of  opinion 
at  all,  for  in  that  case  the  debt  was  contracted,  and  the  certificate  obtained  in  Irelind ; 
and  therefore  the  debt  was  legally  discharged,  and  could  not  be  revived  by  the  bank- 
rupt's coming  afterwards  into  England.  What  was  said  by  Lord  Mansfield  that  "a 
discharge  by  the  law  of  one  country  will  be  a  discharge  in  another,"  is  to  be  under- 
stood with  reference  to  the  case  then  before  him ;  but,  whatever  it  was  he  said,  the 
case  was  not  determined  upon  it,  but  put  off  to  another  day,  when  the  point  was  given 
up  on  the  authority  of  Burrows  v.  Jemino  (2  Stra.  733).  Now  the  poirrt  determined 
in  Bimmvs  v.  Jemino,  wa.s,  that  the  sentence  of  a  foreign  court  of  competent  jurisdic- 
tion is  decisive ;  so  that  the  principle,  if  applicable  at  all  to  the  present  case,  is  rather 
against  than  for  the  Plaintifi's,  as  there  was  a  sentence  irr  St.  Christopher's  in  favour 
of  the  Defendant. 

Another  argument  for  the  assigrrees  was,  "  that  with  respect  to  personal  property, 
the  Lex  Domicilii,  and  not  the  Lex  rei  sitfe  is  permitted  to  prevail ; "  to  prove  which, 
many  cases  were  merrtioned,  arrd  others  referred  to,  as  collected  in  Bruce  v.  Bruce 
(Dom.  Proe.  Ap.  1790).  But  in  that  case,  the  principle  contended  for  was  contro- 
verted, and  the  appellant,  who  rested  his  case  upon  it,  failed.  If  he  failed  on  the  fact, 
there  could  be  no  determination  on  the  principle;  if  ou  the  law,  the  determination 
was  contrary  to  the  principle.  The  case  therefore  either  proves  nothing  orr  either 
side,  or  else  it  makes  against  the  Plaintilfs  in  the  present  action.  And  though  many 
of  the  cases  there  cited,  prove  that  the  succession  to  an  intestate's  persoiral  estate  is 
to  be  determined  by  the  law  of  the  place  where  he  had  his  [685]  domicile,  yet  in  none 
of  them  is  there  so  much  as  a  dictum,  that  debts  due  to  him  may  not  be  attached  by 
the  law  of  the  country  where  due.  But  admitting  the  rule,  that  the  Lex  Domicilii  is 
to  prevail,  yet  it  is  begging  the  question  to  draw  any  inference  from  that  rule  to  the 
present  case.  For  that  wouli  be  going  on  a  supposition,  that  by  the  law  of  this 
country,  the  property  of  debts  due  to  bankrupts  in  St.  Cbristopher's  vests  in  the 
assignees  under  a  commission  of  bankrupt  here,  which  is  the  very  point  in  question. 
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If  it  does  not  vest,  then  the  law  of  the  country,  which  is  tbo  domicile  of  the  bankrupt, 
and  the  law  of  the  country  where  the  debt  is  due,  are  the  same,  and  by  the  law  of  both 
countries  the  PlaintifTs  have  no  property  in  the  money  for  which  they  have  brought 
this  action,  but  had  only  a  right  to  sue  for  it  in  St.  Christopher's,  which  as  they  have 
not  done,  but  acquiesced  till  it  was  recovered  by  the  Defendant,  he  is  iiititled  to  it. 
Two  authorities,  Cro.  Eliz.  683,  and  Skinn.  370,  were  cited,  that  an  alien  enemy  may 
maintain  an  action  here  as  administrator.  But  that  affords  no  argument  against  the 
Defendant ;  rather  the  contrary,  for  an  administrator  sues  en  auter  droit,  and  if  the 
intestate  were  an  alien  enemy,  the  administrator  could  not  maintain  any  action  ; 
which  is  implied  Skinn.  370.  The  cases  of  I'ipan  v.  Pipmi  and  IJrure  v.  lirure,  relate 
only  to  questions  of  the  succession  to  the  effects  of  intestates  ;  and  as  that  of  Kilpatrkk 
V.  Kilpatrirk  (4  Term  Rep.  B.  R.  18-5)  is  among  them,  and  not  particulaily  stated,  it 
is  to  be  presumed  to  be  of  the  same  kind.  In  Precedents  in  Chan.  207,  and  1  Bro. 
Pari.  Cas.  38,  the  question  was  on  the  construction  of  marriage  ai  tides  made  in  France, 
which  was  decided  in  this  country,  to  which  the  parties  had  fled.  The  decisiiin  seems 
to  have  been,  that  the  construction  must  be  made  according  to  the  law  of  France. 
But  whether  it  was  or  not,  that  is  now  settled  to  be  the  rule  of  construction  in  like 
cases,  and  if  applicable  at  all  to  the  present  case,  is  against  the  Plaintiffs,  as  the  debt 
was  contracted  at  St.  Christopher's.  With  respect  to  Riclmrds  v.  Hudson  (ibid.  187) 
and  Beckfmd  v.  Turner  (4  Term  Rep.  B.  R.  188),  the  first  relates  only  to  rights  not 
clearly  stated,  nor,  as  far  as  appears,  applicable  to  this  case ;  the  other  is  against 
assignees,  and  mentioned  only  to  be  answered.  Three  cases  (in  the  notes  ante,  131, 
132,  133,)  were  holdeu  to  have  removed  all  doubts.  But  the  two  first,  as  far  as  appears, 
passed  without  argument,  and  in  Mawdesley  v.  Parke  were  distinguished  from  [686] 
that  case  (as  has  been  already  observed),  inasmuch  as  there  are  no  bankrupt  laws  in  the 
plantations,  whereas  in  Holland  there  are;  for  which  reason  they  are  also  equally 
distinguishable  from  the  present  case.  With  respect  to  the  first  of  them,  Solomons  v. 
Boss,  as  Lord  Commissioner  Bathurst  could  not  but  know  of  his  then  late  determina- 
tion, he  must  have  been  the  best  judge  of  it,  and  if  it  was  not  applicable  to  the  case 
then  before  him  (i.e.  Mmodesley  v.  Parke),  it  certainly  cannot  be  to  the  present,  as  both 
cases  arose  in  the  plantations,  that  of  Mamlesley  v.  Parke  at  Rhode  Island,  in  which 
there  was  a  law  for  foreign  attachments  stated  and  admitted  in  the  pleadings  ;  but 
no  such  law  was  stated  in  Hunter  v.  Pottn,  and  therefore  the  Court  could  not  suppose 
that  there  was  any.  That  is  likewise  a  material  distinction  between  the  present  case 
and  Hunter  v.  Potts,  especially  as  it  seems  admitted  by  the  Court  (4  Term  Rep.  B  R. 
192),  that  if  there  had  been  such  a  law  in  that  country  the  determination  would  have 
been  different.  As  to  the  case  before  Lord  Camden  of  Jollett  v.  Deponthieu  (ibid.), 
he  took  no  note  of  it,  and  as  he  did  not,  and  no  argument  appears  in  the  printed  note, 
it  is  reasonable  to  suppose  there  was  none,  and  consequently  that  the  point  passed 
unnoticed  in  that  case  as  well  as  the  other.  With  regard  also  to  the  case  of  Neale  v. 
Cottingham,  before  the  Chancellor  of  Ireland,  no  arguments  are  there  stated  ;  and 
besides,  as  the  bankrupt  laws  were  then  introduced  in  Ireland,  that  case  is  likewise 
within  the  distinction  taken  in  Mawdesley  v.  Parke.  Notes  of  cases  without  the 
grounds  on  which  they  were  determined,  ought  to  have  but  little  weight,  in  opposition 
to  cases  decided  on  argument,  and  supported  by  general  rules  and  principles,  which 
are  more  to  be  relied  on  than  particular  opinions;  especially  when  those  opinions 
are  not  reconcilable  (ibid.  186),  as  they  were  admitted  not  to  have  been,  by 
the  Counsel  for  the  Plaintiffs  in  Huiiter  v.  Potts,  previous  to  that  case.  But  there 
was  no  inconsistency  in  the  decisions  on  this  point.  For  though  it  was  said  in  that 
case  (ibid),  that  "  there  were  several  decisions  expressly  in  point,"  yet  it  is  submitted, 
that  there  is  not  one  to  be  found,  till  that  case  was  decided,  in  which  the  point 
determined  was  "that  a  creditor  of  a  bankrupt  cannot,  after  an  assignment  by  the 
Commissioners,  recover  by  foreign  attachment  in  the  plantations  his  debt,  from  a 
debtor  of  the  bankrupt  there,"  which  is  the  point  in  the  present  case. 

Another  argument  for  the  Plaintiffs  was,  that  as  all  the  parties  were  inhabitants 
of  England,  they  were  bound  by  the  bankrupt  laws,  the  evasion  of  which  it  was  a  fraud 
to  attempt.  [687]  But  this  argument  takes  that  for  granted  which  is  to  be  proved, 
namely,  that  the  bankrupt  laws  vest  the  property  of  debts  in  St.  Chri.stopher's  in 
assignees  of  bankrupts;  which  is  the  point  on  which  the  case  depends;  for  if  the 
property  of  the  debt  in  question  did  not  vest  in  the  Plaintiffs  by  the  assignment,  the 
Defendant  had  a  right  to  attach  it.     Though  he  is  bound  by  the  laws  of  this  country, 
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yet  unless  those  laws  do  in  this  respect  extend  to  St.  Chiistopher's  (which  is  the  point 
in  dispute),  he  had  not  acted  contrary  to  them  in  taking  a  legal  course  to  secure  his 
debt,  which  the  jury  have  found  to  be  a  just  debt.  Every  fair  creditor  has  a  right  to 
make  use  of  any  legal  means  to  secure  his  debt,  and  the  using  those  means  cannot  be 
a  fraud.  Besides,  there  were  similar  circumstances  in  the  case  of  Waring  v.  Knight. 
If  indeed  this  argument  were  allowed,  it  would  put  the  English  in  a  worse  situation 
than  other  nations,  which  would  be  both  unjust  and  impolitic.  The  fraud  is  not  in 
the  Defendant,  but  in  the  PlaintifTs,  which  brings  the  argument  to  the  second  proposi- 
tion submitted  to  the  Court,  viz. 

II.  That  supposing  tlie  Plaintiffs  ever  had  a  right  to  recover  the  money  which 
they  demand,  they  have  lost  it  by  their  own  fraud  or  laches. 

Their  claim  is  founded  on  the  assignment  of  the  Commissioners,  which  was  on  the 
5th  of  March  1782.  The  present  action  was  not  brought  till  Trinity  Term  1787.  It 
is  impossible  that  they  should  not  from  the  bankrupt's  examination,  and  the  inspection 
of  his  books,  have  known  of  this  debt  due  to  him  in  St.  Christopher's ;  and  if  they 
also  knew  of  the  proceedings  there,  then  their  acquiescence  from  the  5th  of  March 
1782,  to  the  time  when  judgment  was  obtained  in  St.  Christopher's,  was  a  fraud. 
But  if  they  did  not  know  of  the  proceedings,  (which  is  incredible,)  it  was  gross 
negligence  (2  Wils.  354)  not  to  make  an  inquiry,  of  which  they  ought  not  to  be 
permitted  to  take  advantage.  They  acquiesced  above  five  years  before  they  brought 
the  present  action,  and  nine  have  elapsed  before  it  is  determined.  And  as  far  as 
appears,  no  application  was  made  to  the  Defendant  till  just  before  the  action  was 
brought.  Many  of  the  creditors  under  the  commission  must  be  dead,  or  not  to  be 
found  ;  and  those  who  are  living  have  probably  given  up  all  thoughts  of  any  future 
dividend,  by  which  means  the  Plaintiffs  will,  of  course,  keep  to  their  own  use,  all,  or 
the  greatest  part  of  what,  if  any  thing,  shall  be  recovered  of  the  Defendant,  who  has 
lost  [688]  the  opportunity  of  obtaining  any  satisfaction  for  his  debt,  and  has  been 
put  to  great  expence ;  all  which  would  have  been  prevented,  if  the  Plaintiffs  had 
defended  the  action  in  St.  Christopher's.  For  then,  either  judgment  would  have  been 
given  for  them  at  a  far  less  expence  than  what  has  been  incurred,  and  the  Defendant 
would  have  had  an  opportunity  of  proving  his  debt  under  the  commission  and  receiving 
his  dividend;  or,  if  the  judgment  has  been  given  against  them,  they  might  have 
appealed  to  the  King  in  Council,  which  would  have  been  the  proper  way  of  proceed- 
ing (2  Lord  Raym.  1447),  and  would  have  been  speedily  determined.  But  they 
suffered  judgment  to  go  against  the  bankrupt  and  the  garnishee  by  a  competent 
jurisdiction,  which  not  being  appealed  from  ought  to  be  decisive.  It  is  not  to  be 
considered  as  res  inter  alios  acta,  since  there  is  that  privity  between  the  Plaintiffs  and 
the  garnishee  that  the  judgment  against  the  garnishee  was,  in  effect,  a  judgment 
against  the  assignees,  especially  as  it  was  not  possible  to  make  them  parties.  Though 
they  are  assignees  under  a  commission  of  bankrupt,  yet  their  acts  and  defaults  are 
binding  on  the  other  creditors  under  the  commission  by  whom  they  are  chosen,  to 
whom  they  are  accountable,  and  who  have  a  right  to  inspect  their  books  and  proceed- 
ings. This  appears  from  the  case  of  Troughton  v.  Gitley,  Ambi.  630,  where  one  of  the 
assignees  encouraged  an  uncertificated  bankrupt  to  set  up  again  in  his  trade,  which 
he  did,  and  carried  it  on  for  four  years  successively,  and  theu  died  ;  upon  this  the 
assignees  filed  a  bill  against  his  administrator  for  his  personal  estate,  and  though  it 
is  clear  that  all  effects  acquired  before  a  bankrupt  obtains  his  certificate  belong  to  his 
creditors  under  the  commission  in  preference  to  any  others,  yet  Lord  Camden  decreed 
in  favour  of  the  new  creditors,  and  held  that  the  case  fell  within  the  principle,  that  if 
a  man  having  a  lien  stands  by  and  permits  another  to  make  a  new  security,  he  shall 
be  postponed  like  the  common  case  of  a  first  mortgagee  suffering  a  second  mortgage 
without  giving  notice  of  his  security  :  his  lordship  therefore  thought  that  the  creditors 
under  the  commission  ought  to  lose  their  priority.  The  same  principle  is  applicable 
to  this  case.  If  indeed  the  Plaintiffs  were  to  recover,  it  would  encourage  future 
assignees  to  delay  the  getting  in  debts  till  it  was  impossible  to  distribute  them  among 
all  the  creditors,  and  what  was  not  distributable  would  be  retained  by  themselves. 
[689]  On  this  last  proposition  therefore,  as  well  as  on  the  general  question,  it  is 
submitted  that  the  judgment  of  the  Court  ought  to  be  for  the  Defendant. 

Cur.  advis.  vult. 

On  this  day  Lord  Loughborough,  after  stating  the  special  verdict,  proceeded  in 
the  following  manner, 
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Tbe  question  is,  whether  the  assignees  of  the  bankrupt  have  a  right  to  recover 
this  money,  as  money  had  and  received  to  their  use?  The  objection  mn<\e  to  it  is, 
that  the  money  was  recovered  by  process  in  the  Island  of  St.  Christopher,  in  which 
the  bankrupt  laws  of  England  have  no  (iirect  binding  force.  A  variety  of  cases  have 
occurred  on  this  question  ;  and  there  is  some  confusion  in  the  reports  of  them,  which 
made  a  very  deliberate  consideration  of  it  necessary.  Not  that  I  think  it  appears 
from  the  mere  terms  of  the  case  itself,  that  the  decision  of  this  particular  case  could 
be  attended  with  any  great  difficulty,  or  that  any  great  question  could  arise  out  of  it. 
The  whole  which  has  been  argued  has  been  as  to  the  operation  of  the  bankrupt  laws 
in  countries  not  subject  to  the  jurisdiction  of  the  courts  of  this  country.  In  the 
present  case,  it  is  ditficult  for  me  to  conceive  that  this  quistion  can  aiise  out  of  the 
facts  stated.  For  the  simple  state  of  the  case  is  no  more  than  this.  The  Defendant 
resident  in  England,  and  a  creditor  of  Skirrow  in  England,  has  received  money  which 
was  due  to  Skirrow  in  the  Island  of  St.  Christopher  at  the  time  of  his  bankruptcy,  and 
which  at  that  time  was  subject  to  no  lien  whatsoever.  The  money  being  remitted  to 
Wurswick  in  England,  and  being  clearly  money  which  at  the  time  of  the  act  of 
bankruptcy  was  the  property  of  the  bankrupt,  and  subject  to  no  lien  whatever,  he  is, 
prima  facie,  accountable  for  it  to  the  assignees.  The  defence  he  makes  is,  that  he 
recovered  this  money  by  legal  process  in  the  island  ;  but  he  states  also  that  the 
proces.s  was  founded  on  an  act  ilone  by  him  in  England,  and  under  the  aid  of  the  law 
of  England.  For  the  foundation  of  the  recovery  was  an  affidavit  of  debt  made  before 
the  Mayor  of  Lancaster.  Without  that  affidavit  he  could  have  instituted  no  proceeding 
in  St.  Christopher's;  the  money  would  have  remained  subject  to  the  demand  of  the 
assignees  whenever  they  had  been  appraised  that  such  a  debt  was  due,  and  had  sent 
out  proper  powers.  These  propositions  cannot  be  doubted.  Then  it  is  not  a  question 
whether  the  bankrupt  laws  have  an  operation  at  St.  Christopher's,  but  whether  they 
operated  at  Lancaster.  It  is  a  question,  whether  [690]  a  creditor  resident  in  England, 
subject  to  the  laws  of  England,  shall  avail  himself  of  a  proceeding  of  that  law  to 
enable  him  to  get  possession  of  a  debt  from  those  who  are  intitled  to  that  debt,  and 
who  have  the  distribution  of  it  for  the  benefit  of  all  the  creditors,  and  to  hold  that 
possession  against  those  creditors. 

But  the  argument  has  gone  into  a  more  general  consideration  of  the  cases  which 
have  arisen  under  different  circumstances,  in  which  the  bankrupt's  property  being 
dispersed  abroad,  or  be  himself  having  changed  his  residence,  advantage  has  been 
taken  of  his  local  situation,  or  of  the  local  situation  of  the  property  which  has  been 
attached.  This  leads  me  to  a  short  consi<Ieration  of  the  cases  on  this  subject,  in  which 
I  see  no  difference,  if  their  circumstances  are  rightly  understood  and  rightly  applied. 
First,  it  is  a  clear  proposition,  not  only  of  the  law  of  England,  but  of  every  country 
in  the  world,  where  law  has  the  semblance  of  science,  that  personal  property  has  no 
locality.  The  meaning  of  that  is,  not  that  personal  property  has  no  visible  locality, 
but  that  it  is  subject  to  that  law  which  governs  the  person  of  the  owner.  With 
respect  to  the  disposition  of  it,  with  respect  to  the  transmission  of  it,  either  by 
succession,  or  the  act  of  the  party,  it  follows  the  law  of  the  person  (a).  The  owner  in 
any  country  may  dispose  of  his  personal  property.  If  he  dies,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law  of  the  country  of  which  he  was  a  subject, 
that  will  regulate  the  succession.  For  instance,  if  a  foreigner  having  property  in  the 
funds  here,  dies,  that  property  is  claimed  according  to  the  right  of  representation 
given  by  the  law  of  his  own  country.  In  the  case  of  Pipon  v.  Pipon  (Ambl.  29),  a  party 
had  possessed  himself  of  a  debt  which  was  due  to  the  intestate  a  subject  of  Jersey, 
and  whose  personal  property  was  therefore  governed  by  the  law  of  Jersey.  Lord 
Hardwicke  was  applied  to  by  his  other  relations  resident  in  England,  stating  that  they 
should  be  excluded  from  a  share  according  to  the  distribution  of  Jersey,  but  that 
they  should  be  entitled  to  a  share  according  to  the  distribution  of  England;  and 
they  therefore  prayed  by  their  bill,  that  the  administratrix  might  be  restrained  from 
taking  the  property  to  Jersej'.  Lord  Hardwicke  very  wisely  and  justly  determined 
that  he  would  not  restrain  the  administratrix,  he  would  not  direct  in  what  manner 
she  was  to  dispose  of  the  property  or  to  distribute  it.     Having  acquired  the  right  to 

(a)  [As  to  what  constitutes  a  man's  domicile  so  as  to  govern  the  distribution  of 
his  personal  property,  see  Bruce  v.  Bruce,  2  Bos.  &  Pul.  229  (fl),  Marsh  v.  Hukhinson, 
ibid     See  also  Scrim^hire  v.  Scrimshire,  2  Haggard,  405.    Hunter  v.  Polls,  4  T.  U.  185.] 
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it,  she  was  to  distribute  it  according  to  the  law  which  guided  the  succession  to  the 
personal  estate  of  the  intestate. 

[691]  Personal   property,  then,  being  governed  by  the  law  which  governs   the 
person  of  the  owner,  the  condition  of  a  bankrupt  by  the  law  of  this  country  is,  that 
the  law,  upon  the  act  of  bankruptcy  being  committed,  vests  his  property  upon  a  just 
consideration,  not  as  a  forfeiture,  not  on  a  supposition  of  a  crime  committed,  not  as  a 
penalty,  and  takes  the  administration  of  it  by  vesting  it  in  assignees,  who  apply  that 
property  to  the  just  purpose  of  the  equal  payment  of  his  debts.     If  the  bankrupt 
happens  to  have  properly  which  lies  out  of  the  jurisdiction  of  the  law  of  Eugland,  if 
the  country  in  which  it  lies  proceeds  according  to  the  principles  of  well  regulated 
justice,  there  is  no  doubt  but  it  will  give  effect  to  the  title  of  the  assigrrees.     The 
determinations  of  the  courts  of  this  country  have  been  uniform  to  admit  the  title  of 
foreign  assignees.      In  the  two  cases  of  Solomons  v.  Hoss  (ante,  131)   and  Jollett  v. 
Deponthku  (ante,  132),  where  the  laws  of  Holland,  having,  in  like  manner  as  a  com- 
mission of  bankrupt  here,  taken  the  administration  of  the  property,  and  vested  it  in 
persons  who  are  called  curators  of  desolate  estates,  the  Court  of  Chancery  held  that 
they  had,  immediately  on  their  appointment,  a  title  to  recover  the  debts  due  to  the 
insolvent  in  this  country,  in  preference  to  the  diligence  of  the   particular  creditor 
seeking  to  attach  those  debts.     In  those  eases  the  Court  of  Chancery  felt  very  strongly 
the  piirieiple  which  I  have  stated,  and  it  has  had  a  very  universal  observance  among 
all  nations.     But  it  may  happen,  that  in  the  distribution  of  the  law  in  some  countries, 
personal  property  may  be  made  the  subject  of  securities  to  a  greater  or  less  extent, 
and  in  various  degrees  of  form.     It  is   in   those  cases  only  that  any  difficulty  has 
occurred.     A  question  of  this  nature  came  before  Lord  Hardwicke  very  largely  in  the 
bankruptcy  of  Captain  Wilson.     With  the  little  explanation  I  am  enabled  to  give  of 
that  case,  in  which  the  court  of  session  entirely  concurred  with  Lord  Hardwicke,  the 
distinctions  will  be  apparent.     There  were  three  different  sets  of  creditors  who  claimed, 
subject  to  the  determination  of  the  court,  on  the  ground  that  Wilson  had  considerable 
debts  due  to  him  in  Scotland.     By  the  law  of  Scotland  debts  are  assignable,  and  an 
assignment  of  a  debt  notified  to  the  debtor,  which  is  technically  called  an  intimation, 
makes  a  specific  lien  quoad  that  debt.     An  assignment  of  a  debt  not  intimated  to  the 
debtor  gives  a  right  to  the  assignee  to  demand  that  debt,  but  it  is  a  right  inferior  to 
that  of  the  [692]  creditor  who  has  obtained  his  assignment  and  intimated  it.     By  the 
law  of  Scotland  also,  there  is  a  process  for  the  recovery  of  debts,  which  is  called  an 
arrestment.     Some  of  Wilson's  creditors  had  assignments  of  specific  debts  intimated 
to  the  debtors,  and  completed  by  that  intimation   prior  to  the  act  of  bankruptcy. 
Others  had  assignments  of  debts  not  intimated  before  the  bankruptcy.     Others  had 
arrested  the  debts  due  to  him  subsequent  to  the  bankruptcy,  and  were  proceeding 
under  those  arrestments  to  recover  payment  of  those  debts.     The  determination  of 
Lord  Hardwicke  and  that  of  the  Court  of  Session  entirely  concurred.     The  first  class 
I  have  mentioned,  namely,  the  creditors  who  had  specific  assignments  of  specific  debts, 
intimated  to  the  debtors  prior  to  the  bankruptcy,  were  holden  by  Lord  Hardwicke 
to  stand  in  the  same  situation  as  creditors  claiming  by  mortgage,  antecedent  to  the 
bankruptcy.     All   therefore  he  would   do   with   respect   to   them   was,   that  if  they 
recovered  under  that  decree,  they  could  not  come  in  under  the  commission  without 
accounting  to  the  other  creditors  for  what  they  had  taken  under  their  specific  security. 
With  respect  to  the  ne.xt  class  of  creditors  Lord  Hardwicke  was  of  opinion,  and   the 
Court  of  Session  were  of  the  same  opinion,  that  their  title,  being  a  title  by  assignment, 
was  preferable  to  the  title  by  arrestment :  and  they  likewise  held,  that  the  arrest- 
ments, being  subsequent  to  the  bankruptcy,  were  of  no  avail,  the  property  being  by 
assignment  vested  in  the  assignees  under  the  commission.     It  is  in  this  sense  that  an 
expression   has  been   used   by   Lord   Mansfield,   in   one  or  two  cases,   in   which  his 
language  rather  than  his  decision  has  been  quoted  with  respect  to  the  law  of  Scotland, 
namely,  that  the  effect  of  the  assignment  under  a  commission  of  bankrupt  was  the 
same  as  a  voluntary  assignment.     For  so  the  law  of  Scotland  treats  it  in  contra- 
distinction to  the  assignment  perfected  by  intimation,  and  to  an  assignment  which  the 
party  might  be  compelled  to  make.     But  it  does  not  follow  that  it  is  an  assignment 
without  consideration.     On  the  contrary,  it  is  for  a  just  consideration  ;  not  indeed  for 
money  actually  paid,  nor  for  a  consideration  immediately  preceding  the  assignment. 
In  that  respect,  therefore,  it  is  a  voluntary  assignment.     But  taking  it  to  be  so,  it 
excludes  and  is  preferable  to  all  others  attaching,  it  is  preferable  to  all  the  arresters, 
C.  P.  IV.— 13* 
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it  is  preferable  to  all  creditors  who  stand  tinder  the  same  class,  and  to  all  who  have 
not  taken  the  steps  to  acquire  a  specific  lien  till  after  the  act  of  bankruptcy  [693] 
committed.  In  a  variety  of  cases  enumerated  in  Lord  Kenyon's  opinion  (4  Term 
Rep.  B.  K.  192),  the  same  idea  has  prevailed,  which  I  think  is  founded  on  the  clearest 
and  most  evident  principles  of  justice.  If  the  assignees  in  this  case  had  sent  a  person 
over  to  St.  Christopher's  to  act  for  them,  if  they  had  given  notice  of  the  assignment, 
the  Court  of  St.  Christopher's  ought  unquestionably  to  have  preferred  the  title  of  the 
assignees  to  the  title  of  the  creditor  using  the  process  of  attachment,  because  the  law 
of  the  country,  to  which  the  creditor  making  the  demand  was  subject,  had,  on  a  just 
consideration,  vested  that  property  in  the  present  Plaintitrs.  As  I  take  the  determina- 
tion in  the  Court  of  Chancery  in  the  case  of  Solomons  v.  Ross,  and  the  other  case, 
to  be  founded,  not  on  any  policy  or  technical  notions  of  the  law  of  England,  but 
on  general  law,  preferring  the  title  of  the  assignees  to  the  title  of  the  arresting  creditor, 
the  Court  in  St.  Christopher's  ought  also  to  have  preferred  the  title  of  the  assignees. 
When  I  have  laid  this  down,  it  by  no  means  follows  that  a  commission  of  bankrupt 
has  an  operation  in  another  country  against  the  law  of  that  country.  I  do  not  wish 
to  have  it  understood,  that  it  follows  as  a  consequence  from  the  opinion  I  am  now 
giving  (I  rather  think  that  the  contrary  would  bo  the  consequence  of  the  reasoning  I 
am  now  using),  that  a  creditor  in  that  country,  not  subject  to  the  bankrupt  laws  nor 
af!ected  by  them,  obtaining  payment  of  his  debt,  and  afterwards  coming  over  to  this 
countrv,  would  be  liable  to  refund  that  debt.  If  he  had  recovered  it  in  an  adverse 
suit  with  the  assignees,  he  would  clearly  not  be  liable.  But  if  the  law  of  that 
country  preferred  him  to  the  assignee,  though  I  must  suppose  that  determination 
wrong,  yet  I  do  not  think  that  my  holding  a  contrary  opinion  would  revoke  the 
determination  of  that  country,  however  I  might  disapprove  of  the  principle  on  which 
that  law  so  decided.  But  another  case  may  possibly  occur,  of  a  suit  brought  against 
the  bankrupt  personally,  and  a  case  of  this  sort  was  stated  in  the  argument,  IFaring 
and  Others  v.  Knight  (a)  I  have  not  been  able  to  get  a  particular  account  of  that  case. 
It  is  shortly  stated  in  Cooke's  Bank.  Law,  372,  that  a  person  having  committed  an  act 
of  bankruptcy  had  gone  over  to  (xibraltar,  that  a  commission  of  bankrupt  was  taken 
out  against  him,  and  that  the  Defendant  brought  an  action  against  him  in  Gibraltar, 
and  olitained  judgment,  and  under  the  judgment  payment  of  his  debt.  Whether  the 
person  was  resident  at  C4ibraltar  prior  to  the  bankruptcy,  whether  the  debt  was  con- 
tracted at  Gibraltar,  whether  he  appeared  to  the  commission  in  England,  none  of  [694] 
these  circumstances  are  stated.  But  the  decision  would  undoubtedly  be  very  matetially 
varied  by  those  circumstances.  Lord  Mansfield  held,  that  the  Defendant,  having 
recovered  the  del)t  against  the  bankrupt  who  was  personally  present  at  Gibraltar,  was 
not  answerable  to  the  assignees  for  the  money.  I  am  told  in  one  account  of  that  case, 
that  it  turned  on  the  form  of  the  action.  But  this  is  clear,  that  there  being  no 
certificate,  the  Defendant  in  that  case  had  a  right  to  sue  the  bankrujit.  A  bankrupt 
in  this  country  without  a  certificate,  may  be  sued ;  and  though  his  goods  could  not  be 
taken  in  execution,  being  vested  in  the  assignees,  yet  his  person  might.  There  was 
therefore  a  good  commencement  of  the  suit  against  the  person  of  the  bankrupt  at 
Gibraltar.  How  the  debt  was  contracted,  and  how  the  suit  was  carried  on,  the  report 
gives  no  account.  However,  it  is  at  most  but  a  decision  at  Nisi  Piius,  and  is  the  only 
ease  which  seems  at  all  to  stand  against  the  current  of  authorities,  which  hold  that  the 
operation  of  the  bankrupt  laws,  with  respect  to  the  personal  properly  of  the  l)ank- 
rupt,  when  that  property  is  brought  into  this  country  by  any  one  who  has  obtained 
it,  is  to  carry  a  right  to  recover  it  to  the  assignees  for  the  benefit  of  all  the  creditors. 
But,  as  I  said  before,  it  is  not  necessary  to  go  the  whole  length  of  that  discussion, 
because,  on  the  circumstances  of  this  particular  case,  the  question  is  merely  whether  a 
creditor  of  the  bankrupt  resident  in  England,  and  knowing  of  the  bankruptcy,  shall 
avail  himself  of  a  process  which  he  has  commenced  in  England,  so  as  to  retain  his  debt 
from  the  assignees,  and  gain  a  preference  over  the  other  creditors.  This  is  a  proposi- 
tion too  clear  to  require  any  discussion.  The  consequence  therefore  is,  that  there 
must  be 

Judgment  for  the  PlaintifTs. 

End  of  Trinity  Term. 

(a)  [Vide  post,  vol.  ii.  p.  413.] 
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[1]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas, 
IN  Michaelmas  Term,  in  the  Thirty-Second  Year  of  the  Eeign  of 
George  III. 

Vincent  against  Brady.     Friday,  Nov.  18th,  1791. 

Where  a  eertifieated  bankrupt  is?  arrested  for  a  debt  due  before  bis  bankruptcy, 
the  Court  will  not  discharge  hira  on  entering  a  common  appearance,  on  stat.  5 
Geo.  2,  c.  30,  s.  7  (a),  if  it  appear  that  his  certificate  was  obtained  by  fraud. 

The  Defendant  in  this  case  having  become  a  bankrupt,  and  obtained  his  certificate, 
was  arrested  on  a  promissory  note,  given  by  him  before  his  bankruptcy.  In  conse- 
quence of  this,  a  rule  was  granted  to  shew  cause  why  he  should  not  be  discharged  out 
of  custody  on  entering  a  common  appearance,  in  pursuance  of  stat.  .5  Geo.  2,  c.  30,  s.  7, 
which  directs,  that  "  In  case  any  such  bankrupt  shall  afterwards  be  arrested,  prose- 
cuted, or  impleaded,  for  any  debt  due  before  such  time  as  he,  she,  or  they  became 
bankrupt,  such  bankrupt  shall  be  discharged  upon  common  bail,"  &c. 

Affidavits  were  lead  on  shewing  cause,  stating  that  the  Defendant's  certificate  was 
obtained  by  palpable  fraud,  many  fictitious  creditors  having  proved  debts  under  the 
commission,  and  others  having  received  money  for  signing  the  certificate.  One  of  the 
affidavits  was  of  the  Defendant  himself,  made  by  him,  last  term,  in  the  case  of 
Sumner  v.  Brady  (ante,  vol.  i.  647),  and  setting  forth  the  fraudulent  means  by  which 
the  certificate  was  obtained. 

Marshall,  Serjt.,  contended  that  the  benefit  of  5  Geo.  2,  c.  30,  s.  7,  was  taken  away, 
if  the  certificate  were  obtained  unfaiily,  [2]  or  by  fraud,  and  by  24  Geo.  2,  e.  57,  s.  9, 
such  certificate  was  declared  to  be  void.  And  he  cited  Martin  v.  O'Hara,  Cowp.  823, 
and  Sowley  v.  Jones,  2  Black.  725. 

Adair,  Serjt.,  argued  in  support  of  the  rule,  that  the  Defendant  was  intitled  to  be 
discharged  on  a  common  appearance,  by  the  terms  of  the  stat.  3  Geo.  2,  e.  30,  s.  7, 
that  he  was  not  obliged  to  remain  in  prison  till  the  time  of  the  trial,  when,  and  not 
before,  it  was  to  be  proved  whether  or  not  the  certificate  were  fraudulently  obtained. 

But  the  Court  were  clearly  of  opinion  that  the  Defendant  was  not  intitled  to  his 

(a)  [Similar  provision  in  the  new  Act,  6  Geo.  4,  c.  16,  s.  126.1 
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discharge,  as  it  plainly  appeared  from  his  own  afiSdavit,  that  the  certificate  was  obtained 
by  fraud. 

Rule  discharged  with  costs. 

Redridge  against  Palmer.    Monday,  Nov.  21st,  1791. 

Where,  to  an  action  of  trespass,  the  Defendant  pleads  a  special  plea  of  justification  to 
the  whole  declaration,  and  the  verdict  is  against  him,  the  plaintiff'  is  intitled  to  full 
costs,  although  the  damages  are  less  than  40s.  and  the  judge,  at  the  trial,  does  not 
certify  (a)'. 

In  this  action  of  trespass,  the  declaration,  which  contained  only  one  count,  stated 
that  the  Defendant  with  force  and  arras  broke  and  entered  a  certain  close  of  the  Plaintiff", 
called  the  Yard,  situate,  &c.  and  then  and  there  broke  down,  prostrated,  &c.  two  wooden 
fences,  &c.  and  the  materials  thereof,  to  wit,  500  pales,  &c.  took  and  carried  away,  &c. 
and  also  then  and  there  pulled  down,  spoiled  and  destroyed  a  certain  hog-stye,  itc.  and 
the  materials  thereof,  to  wit,  50  cart-loads  of  wood,  &e.  took  and  cariied  away,  &c. 
and  then  and  there  ejected,  expelled,  and  put  out  the  Plaintiff"  from  the  possession,  &c. 
of  his  said  close,  &c. 

The  Defendant  pleaded,  First,  not  guilty  ;  Secotidly,  a  plea  of  licence  to  all  the 
trespasses  mentioned  in  the  declaration  ;  on  both  of  which  pleas  issues  were  joined. 

These  issues  came  on  to  be  tried  before  Mr.  Baron  Hothani,at  the  last  Lent  assizos 
at  Kingston,  for  the  county  of  Surrey,  when,  on  each  of  them,  a  verdict  was  found  for 
the  Plaintiff",  with  one  shilling  damages,  and  40s.  costs  ;  but  the  judge  did  not  certify. 
The  prothonotary  having  allowed  full  costs  to  the  Plaintiff,  a  rule  was  granted  to 
shew  cause  why  the  taxation  should  not  be  reviewed,  on  the  ground  that  as  the  damages 
were  under  40s.  and  there  was  no  certificate,  the  Plaintiff"  was  intitled  to  no  more 
costs  than  damages. 

Against  this  rule,  Kerby,  Serjt.,  shewed  cause  ;  arguing,  1st,  that  where  there  was 
an  asportavit  of  personal  chattels,  though  [3]  in  the  smallest  degree,  joined  with 
the  trespass,  and  a  verdict  found  for  the  Plaintiff",  he  was  itititled  to  full  costs,  (the 
case  being  out  of  the  statute  22  &  23  Car.  2,  c.  9),  by  the  following  authorities ; 
in  some  of  them  in  express  terms,  in  others,  by  necessary  inference.  2  Show.  258. 
Sir  Thomas  Raym.  487.  Sir  Thomas  Jones,  232.  S.  C.  1  Salk.  208.  Carth.  225. 
2  Ventr.  48.  2'Bac.  Abr.  513.  2  Com.  Dig.  tit.  Costs,  446.  2dly,  It  was  the  constant 
practice,  never  departed  from  by  the  officers  of  the  court  («)",  to  tax  full  costs  to  the 
Plaintiff,  wherever  a  special  plea  of  justification  was  pleaded,  and  found  against  the 
Defendant.  And  this  was  supported  by  2  Ventr.  295.  2  Ld.  Raym.  1444.  2  Cora. 
Dig.  547.  Barnes,  129  (last  Edit.  8vo),  and  also  by  Page  v.  Creed,  3  Term  Rep.  B.  R. 
391,  which  was  trespass  for  assault  and  battery;  the  Defendant  justified  the  assault 
ordy,  and  the  Plaintiff"  obtained  damages  under  40s.  but  the  judge  did  not  certify, 
and  the  Plaintiff"  had  no  more  costs  than  damages :  but  the  Coui  t  held,  that  if  the 
plea  of  justification  had  extended  to  the  battery  as  well  as  the  assault,  no  certificate 
would  have  been  necessary,  the  justification  being  tantamount  to  it.  3dly,  A  certificate 
was  not  necessary  in  this  case,  since  it  appeared  on  the  record  by  the  plea  of  licence, 
that  the  trespass  was  wilful  (c). 

Bond,  Serjt.  contrfi.  The  statute  of  Gloucester  having  given  costs  where  damages 
were  recoverable  at  common  law,  wherever  the  smallest  damages  w(  ru  recovered  the 
Plaintiff"  obtained  his  full  costs.  This  was  productive  of  so  much  inconvenience  by 
encouraging  vexatious  suits,  that  it  was  the  object  of  the  Legislature,  in  subsequent 
statutes,  to  confine  the  operation  of  the  statute  of  Gloucester.  The  Court  therefore 
will  not  be  anxious  to  extend  the  construction  of  the  stat.  22  &  23  Cir.  2,  to  the 

(a)'  [Accord.  Peddle  v.  Kiddle,  7  T.  R.  659.  Comer  v.  Baker,  post,  341.  See  also 
Stead  V.  Gamble,  7  East,  326.1 

(a)2  This  was  stated  in  Court  by  the  prothonotaries,  to  be  the  uniform  course  in 
their  office. 

(c)  But  whatever  might  have  been  collected  from  the  whole  record,  prior  to  the 
stat.  8  &  9  W.  3,  c.  11,  qu.  Whether  the  only  proper  mode  by  which  it  can  appear, 
since  the  passing  that  statute,  that  the  trespass  was  wilful  and  malicious,  be  not  the 
certificate  of  the  judge,  according  to  sect,  4  of  that  statute? 
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present  case.  As  to  the  cases  cited  on  the  other  side,  to  shew  that  an  asportavit  of 
personal  chattels  carries  costs,  the  modern  authorities  of  Clegg  v.  Molyneuz  (Dougl.  779, 
8vo  Edit.)  and  Hears  v.  Greenaivai/  (ante,  Vol.  I.  291)  sufficiently  prove,  that  where 
the  asportavit  is  coupled  with  the  rest  of  the  count,  in  the  same  manner  as  in  the 
present  declaration,  it  is  not  considered  as  a  distinct  injury,  but  part  of  one  trespass, 
and  therefore  does  not  intitle  the  Plaintiff  to  full  costs.  [4]  With  respect  to  the 
argument,  that  wherever  a  special  plea  is  found  against  the  Defendant,  the  Plaintiff 
has  full  costs,  it  is  a  proposition  which  is  by  no  means  warranted  by  the  statute  ; 
besides,  if  in  the  pleading  that  is  involved  which  might  have  brought  the  title  to  the 
freehold  in  question,  there  must  be  a  certificate  from  the  judge,  to  give  the  Plaintiff  a 
right  to  costs.  Here  the  title  to  the  freehold  might  have  come  in  question,  but  there 
is  no  certificate. 

Lord  Loughborough  on  this  day  declared,  that,  after  due  consideration,  the 
Court  were  of  opinion  that  whatever  question  might  be  made  on  the  true  construction 
of  the  statute,  as  to  the  asportavit  of  personal  chattels,  yet  as  the  practice  had  been 
uniform  for  a  great  length  of  time,  above  100  years,  it  would  be  highly  inconvenient 
to  disturb  it.  The  rule  therefore,  which  had  so  long  prevailed  in  both  this  court  and 
the  King's  Bench,  namely,  that  where  there  was  a  special  plea  of  justification  found 
against  the  Defendant,  the  Plaintiff  was  iutitled  to  his  full  costs,  ought  not  to  be  over- 
turned. 

Rule  discharged. 

Whiteman  against  King.     Wednesday,  Nov.  23d,  1791. 

A.  being  possessed  of  a  quantity  of  land  in  a  common  field  and  having  a  right  of 
common  over  the  whole  field,  and  B.  having  also  a  right  of  common  over  the  whole 
field,  they  enter  into  an  agreement,  for  their  mutual  advantage  and  convenience, 
not  to  exercise  their  respective  rights  for  a  certain  term  of  years,  and  each  party 
covenants  to  that  effect.  If  during  the  term  the  cattle  of  B.  come  upon  the  land 
of  A.  he  may  distrain  them  damage  feasant ;  And  may  in  his  replication  (in  answer 
to  a  plea  pleaded  by  B.  of  his  right  of  common,  in  bar  of  the  cognizance  of  A.),  set 
forth  the  special  circumstances  of  the  agreement  and  covenants  [and  leave  the  con 
structioD  of  them  to  the  Court]. 

Replevin  for  taking,  on  the  20th  of  November  1790,  at  Holt,  in  the  county  of 
Norfolk,  in  a  certain  place  called  Holt-Field,  one  gelding,  and  three  mares  of  the 
Plaintiff,  &c.  &c. 

Cognizance,  that  the  locus  in  quo  was  an  open  and  common  field,  that  one  Anne 
Peters  was  seised  in  fee  of  10  acres  of  laud,  being  in  and  parcel  of  the  said  field  ;  that 
on  the  25th  of  March  1790,  she  demised  the  same  to  the  Defendant  King,  for  one 
year,  and  so  from  year  to  year,  &c.  &c.,  and  acknowledged  the  taking  the  cattle, 
damage  feasant,  &c. 

Plea  in  bar,  admitting  that  the  said  place  called  Holt-Field,  in  which,  &c.  was  an 
open  and  common  field,  and  that  the  cattle  were  taken  in  the  said  parcel  of  the  said 
field  demised  to  the  Defendant ;  that  the  said  parcel  of  the  said  field,  in  which,  &c. 
at  the  said  time  when,  &c.  lay,  and  from  time  whereof,  &c.  hath  lain  open  to  other 
parts  of  the  said  field,  &c.  and  not  inclosed  or  divided  therefrom  by  any  hedge  or 
fence  whatsoever;  [5]  that  one  Robert  Jennis  was  seised  in  fee  of  a  messuage  and 
60  acres  of  land  in  the  parish  of  Holt,  &c.  that  he  and  all  those  whose  estate  he  hath 
(prescribing  in  a  que  estate)  have  had  and  used,  &c.  common  of  pasture  for  all  his  and 
their  commonable  mares  and  geldings,  levant  and  couchaut,  &c.  in  and  over  the  locus 
in  quo  (specifying  the  times  of  the  year,  and  the  mode  of  enjoying  the  common,  with 
reference  to  the  sowing  the  field  with  corn)  as  belonging  and  appertaining  to  the  said 
messuage  and  land  with  the  appurtenances  :  That  the  said  Robert  Jennis  on  the  15th 
of  November  1782,  demised  the  said  messuage,  &c.  to  the  Plaintiff  for  14  years;  that 
the  Plaintiff"  entered,  &c.  and  (according  to  the  specified  terms  of  the  prescription)  put 
the  cattle  in  the  declaration  mentioned,  being  his  commonable  gelding  and  mares 
levant  and  couchant,  &c.  into  and  upon  the  locus  in  quo,  &c.  and  that  the  said  cattle 
were  and  continued,  &c.  until  the  Defendant  of  his  own  wrong,  &c. 

The  second  and  third  pleas  varied  in  a  few  circumstances  of  the  prescription,  and 
stated  that  Robert  Jennis  was  seised  of  50  acres  of  laud,  &c. 
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The  fourth  slated,  "That  in  Holt-Field  the  lands  of  divers  persons  from  time 
immeraoiial  had  lain,  and  still  lay  dioperted  aud  inteimixtd  in  small  paicels,  and  not 
inclosed  or  divided,  the  one  from  the  other,  by  any  fences  or  inclosures  whatsoever; 
that  Robert  Jennis  was  seised  in  fee  of  50  other  acres  of  laud  ;  that  as  well  as  the 
last  mentioned  50  acies  of  land,  as  also  divers  and  many  other  |  arcels  of  land,  of 
divers  and  many  other  persons,  at  the  said  time  when,  iVx.  did  lie,  and  from  time 
immemorial  bad  lain  dispersed  in  the  said  field,  and  were  not  inclosed  or  divided, 
the  one  from  the  other,  by  any  fences  or  inclosures  whatsoever ;  and  that  from  time 
immemorial  the  mares  and  geldings  of  the  respective  owners  of  the  said  last  mentioned 
50  acres  of  land  with  the  appui tenances,  parcel,  &c.  and  of  their  farnieis  and  tenants 
thereof  for  the  time  being,  levant  and  couchant  upon  the  said  last  mentioned  50  acres 
of  land,  and  depasturing  ami  feeding  there  yiaily  and  every  year,  from  Michaelmas 
day,  according  to  the  said  old  style,  in  case  all  the  corn  growing  before  corn-harvest  in 
such  year,  in  the  said  field  whereof,  &c.  hath  been  before  that  time  cut  down,  taken  and 
tarrit;d  away  from  thence,  and  if  not,  then  from  the  time  that  ail  the  corn  growing 
before  corn-harvest  in  such  year,  in  the  said  field  whereof,  &c.  hath  been  cut  down, 
taken  and  carried  away  from  thence,  until  hady-Day  then  next  following,  [6]  according 
to  the  same  old  style,  have  used  and  been  accustomed  to  stray  and  escape  out  of  the 
said  last  mentioned  50  acres  of  land,  into  all  the  other  parts  of  the  said  field  whereof, 
&c.;  which  have  so  laid  open  and  unincloseil,  and  were  not  divided,  as  aforesaid,  by 
any  fences  or  inclosures  whatsoever,  and  which  have  not  within  that  lime  been  sown 
with  any  kind  of  corn,  and  to  intercommon  there;  and  that  for  and  during  all  the 
time  aforesaid,  the  mares  and  geldings  of  the  respective  owners  of  all  other  parts 
of  the  said  field  whereof  &c.  (the  last  mentioned  50  acres  excepted)  which  have  so 
during  all  the  time  aforesaid  lain  open  and  were  not  inclosed  and  divided,  as  afore- 
said, by  any  fences  or  inclosures  whatsoever,  and  of  their  faimers  and  tenants  of  such 
respective  parts  of  the  said  field,  so  lying  open  and  not  inclostd  or  divided  as  aforesaid, 
respectively,  for  the  time  being  levant  and  couchant  upon  such  their  said  respective 
lands,  and  feeding  and  depastuiing  there  yearly  and  every  year  from  Michaelmas-day 
accorditig  to  the  said  old  style,  in  case  all  the  corn  growing,  before  coin-harvest,  in 
such  year  in  the  said  field  whereof,  &c.  hath  been  before  that  time  cut  down,  taken 
and  carried  away  from  thence,  and  if  not,  then  from  the  time  that  all  the  corn  growing 
before  corn-harvest  in  such  year  in  the  said  field  whereof,  &c.  hath  been  cut  down, 
taken  and  carried  away  from  thence,  until  Lady-day  then  next  following;  according 
to  the  same  old  style,  have  used  and  been  accustomed  to  stray  and  escape  out  of  the 
said  respective  lands  of  the  respective  owners  of  such  mares  and  geldings,  into  all 
parts  and  parcels  of  the  said  last  mentioned  50  acres  of  land,  parcel,  &c.  so  lying  and 
having  lain  open,  and  not  inclosed  or  divided,  as  aforesaid,  by  any  fences  or  inclosures 
whatsoever,  which  have  not  during  that  time  been  sown  with  any  kind  of  corn,  and 
to  intercommon  there,  which  said  several  strayings,  escapings,  and  intercommonings 
have  been  duiiiig  all  the  time  aforesaid  called  and  known  by  the  name  of  Shack." 

The  ilcmise  of  the  said  50  acres  of  land  from  liobert  Jennis  to  the  Plaintiff 
Whiteman  was  then  set  forth,  &c.  and  "  That  as  well  the  said  parcel  of  the  said  field 
in  which,  iV'c.  as  the  said  last  mentioned  50  acres  of  land,  parcel,  &c.  so  lying  and 
being  open,  &e.  and  all  the  corn,  &c.,  being  cut  down  and  carried  away,  the  said 
cattle  in  the  said  declaration  mentioned  being  the  commonable  geldings  and  mares 
of  the  said  Plainlitf  Whiteman,  levant  and  couchant  upon  his  said  last  mentioned 
50  acres,  and  feeding  and  depasturing  there,  &c.  itc.  strayed  aud  escaped  from  the 
said  last  mentioned  50  acres  of  land,  into  the  said  [7]  parcel  of  the  said  field  in  which, 
&c.  the  same  then,  and  from  thence  until,  &e.  lying  open,  and  not  being  inclosed  or 
divided  as  aforesaid,  and  not  being  then,  nor  from  thence  until,  nor  at  the  said  time 
when,\tc.  sown  with  any  kind  of  corn  whatsoever,  and  for  the  cause  aforesaid  there 
continued  and  remained,  from  thence  until  the  said  Defendant  King  of  his  own 
wrong,  &c.  &c.  &c." 

The  replication,  as  to  the  said  several  pleas,  &c.  protesting  against  the  right  of 
common  of  Kobert  Jennis,  as  in  the  said  three  first  pleas  is  severally  mentioned, 
protesting  also  that  the  mares  and  geldings  of  the  said  respective  owners  and  farmers 
of  the  said  50  acres  of  land  in  the  said  plea  last  mentioned,  &c.  have  not  from  time 
immemorial  inlercommoned,  &c.  stated  "That  before  and  at  the  time  of  making  the 
articles  of  agreement  hereafter  mentioned,  and  also  at  the  said  time  when,  &c.  the 
said  Plaintiff  Whiteman  was  an  occupier  of  half  year  land  in  the  said  parish  of  Holt 
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ill  the  said  county  ;  and  that  after  the  makiug  of  the  said  several  demises  by  the  said 
Robert  Jennis,  &c.  and  before  the  said  time  when,  &c.  to  wit,  ou  the  1st  of  September 
1783,  by  Certain  aiticles  of  agreement  indented,  made  between  the  Defendant  King 
of  the  one  part,  and  the  Plaintiff  Whitemau  and  divers  other  persons  being  owners 
and  occupiers  of  half  year  lands  lying  in  the  parish  of  Holt  aforesaid,  of  the  other  part, 
(wilh  a  profert  of  the  counterpart,)  reciting,  that  by  virtue  of  a  lease  granted  to  King 
by  Joshua  Smith,  clerk  of  the  farm  called  the  Fold-Course,  in  the  parish  of  Holt,  for 
the  term  of  21  years,  of  which  12  years  would  remain  and  be  unexpired  on  the  10th 
of  October  then  next,  he  (King)  was  intitled  to  and  had  a  right  to  feed  and  depasture 
his  fluck  of  sheep  in,  over,  and  upon  the  common  heaths  and  waste  grounds  within  the 
said  parish,  at  all  times  of  the  year,  and  also  in,  over,  and  upon  the  common  fields 
and  other  half  year  lands  within  the  said  parish  of  Holt,  from  twelve  o'clock  at  noon 
on  the  10th  of  October,  to  twelve  o'clock  at  noon  on  the  5th  of  April  in  every  year 
during  the  continuance  of  the  said  lease  (except  from  time,  and  at  all  times  when  the 
same  should  be  sown  with  wheat  or  rye) ;  and  also  reciting,  that  the  occupiers  of  half 
year  lands  in  the  said  parish  had  a  right  to  feed  and  depasture  their  gieat  cattle  at 
large,  in,  over,  and  upon,  all  the  said  common  heaths  and  waste  grounds,  and  also 
in,  over,  and  upon  the  said  common  fields  and  other  half  year  lands,  (except,  &c.  as 
aforesaid)  during  the  said  time  in  every  year  that  the  same  were  subject  to  be  fed 
by  the  said  flock  of  sheep;  and  re-[8]-citing,  that  for  the  improvement  of  the  laud 
in  the  said  open  fields,  it  had  been  the  practice  for  some  years  then  past,  by  general 
consent,  to  sow  several  pieces  or  parcels  of  land  lying  together  in  the  same  field 
(called  a  shift),  and  belonging  to  different  occupiers  with  turneps,  whenever  the  said 
lands  came  in  course  for  that  purpose,  and  to  inclose  and  separate  the  whole  of  the 
said  shift  from  the  next  adjoining  lands  with  hurdles,  lifts,  or  faggots,  &c.  that  the 
turneps  there  growing  might  not  be  trespassed  upon,  or  promiscuously  fed,  by  the 
said  dock  of  sheep  or  great  cattle  going  at  large,  but  preserved  for  a  crop,  for  the  use 
or  disposal  of  each  respective  owner  thereof,  satisfaction  being  made  to  the  occupier 
for  the  time  being  of  the  said  Fold-Course,  for  the  shackage  of  the  said  turneps. 
But  some  disputes  having  then  lately  happened,  on  account  of  the  proportion  of 
fencing  materials  which  ought  to  be  provided  by  each  respective  owner  of  turneps 
growing  in  the  said  fields,  for  inclosing  and  preserving  them  in  manner  above 
mentioned,  tending  to  defeat  the  said  practice ;  in  order  therefore  to  remove  and 
prevent  all  causes  of  complaint  and  dissentious  relative  to  the  premises,  by  some 
means  that  might  render  the  inclosing  turneps  in  the  said  field  totally  uiuiecessary, 
and  make  them  and  the  said  half  year  closes  and  inclosures  more  useful  and  convenient 
to  the  occupiers  thereof,  by  exempting  the  whole  from  the  said  flock  of  sheep  and 
great  cattle  going  at  large,  and  being  promiscuously  depastured  thereon,  during  the 
remainder  of  the  said  lease;  it  was  agreed  by  and  between  the  said  Plaintiff  and 
Defendant,  and  the  said  other  persons  whose  hands  and  seals  were  subscribed  and  set 
to  the  said  indenture,  that  for  the  consideration  in  the  said  articles  of  agreement 
mentioned,  all  the  said  half  year  land  so  occupied  by  them,  should  yearly  and  at  all 
times  of  the  year  during  the  said  term,  be  exempted,  freed  and  discharged  from  being 
fed  and  depastured,  not  only  by  or  with  the  said  flock  of  sheep,  or  any  other  sheep 
belonging  to  the  said  Robert  King  (the  Defendant),  his  executors,  administrators,  or 
assigns,  but  also  by  or  with  the  great  cattle  going  promiscuously  or  at  large  :  And 
thai  the  said  half  year  land  should,  during  the  said  term,  in  all  respects  be  considered 
and  used  as  whole  year  land,  and  be  separately  fed  and  depastured  by  the  sheep  and 
great  cattle  of  the  respective  occupiers  thereof,  or  such  as  they  should  take  to 
pasture  only. 

A  covenant  was  next  recited,  that  neither  of  the  parties  should  nor  would,  during 
the  said  term  of  12  years,  turn  any  sheep  or  other  cattle  loose  into  or  permit  them  to 
go  at  large  in  the  common  fields,  or  on  other  half  year  lands  lying  in  the  parish  of 
[9]  Holt  aforesaid,  but  feed  and  depasture  them  upon  the  lands  in  his  or  her  respec- 
tive occupations  only,  &c.  There  was  thcLi  an  averment,  that  the  Defendant  had  not 
fed  or  depastured  with  sheep  or  great  cattle,  any  of  the  common  fields  or  half  year 
lands  in  the  said  parish,  and  that  his  sheep  and  great  cattle  had  not  gone  promiscu- 
ously over  the  said  common  fields  or  half  year  lands,  (except  the  half  year  land  of 
him  the  said  Robert  King,)  but  that  the  said  Robert  King  had  wholly  abstained  from 
feeding  or  depasturing  wilh  sheep  or  great  cattle,  any  of  the  common  fields  or  half 
year  lands  in  the  said  parish,  except  his  owli  half  year  lands;  that  the  lease  granted 
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to  Robert  King  (tbe  Defendant)  in  the  said  articles  of  agreement  mentioned,  and  the 
term  of  12  j'ears  theriin  also  mentioned,  were  in  force  and  unexpired  :  that  the  said 
place  called  Holt-field,  in  which,  &c.  whereof  the  said  land  of  the  said  Robert  King 
was  parcel,  before  and  at  the  time  of  the  makini^  of  the  said  articles  of  agreement, 
and  also  at  the  said  time  when,  &c.  was  and  still  is  an  open  common  field  in  the 
parish  of  Ilolt  aforesaid,  and  the  said  land  of  the  saiii  Robert  King  parcel,  &c.  before 
and  at  the  time  of  making  of  the  said  articles  of  agreement,  an<i  at  the  said  time 
when,  &c.  was  half  year  land  in  the  parish  of  Holt  aforesaid,  and  that  at  the  said 
time  when,  <fcc.  the  said  cattle  in  the  said  declaration  mentioned  were  turned  loose 
and  going  at  large  on  the  said  land  of  the  said  Robert  King  parcel  of  the  said  common 
field,  &c.  contrary  to  the  said  articles  of  agreement,  and  the  covenant  of  the  said  John 
Whiteman  (the  PlaintiflT),  &c.  &c. 

To  this  replication  there  was  a  general  demurrer,  which  was  argued  by  Runnington, 
Serjt.,  on  the  part  of  tbe  Plaintiff,  as  follows  : 

The  question  in  this  case  is,  whether  under  all  the  circumstances,  the  Plaintiff  can 
be  legally  considered  as  a  trespasser,  so  that  the  Defendant  can  justify  the  taking  his 
cattle  as  a  distress,  damage  feasant?  But  this  cannot  be,  since  it  is  admitted  by  the 
pleadings,  that  both  parties  had  an  equal  right  of  common  ;  and  it  is  a  clear  lule  of 
law,  that  though  a  commoner  may  distrain  the  cattle  of  a  stranger  damage  feasant, 
yet  he  cannot  those  of  his  fellow  commoner;  for  where  there  is  only  a  colour  of 
right  in  the  one  to  put  in  the  cattle,  there  cannot  be  a  distress  taken  by  the  other. 
Hall  V.  Harding,  4  Burr.  2426.  Atkinson  v.  Teasdale,  3  Wils.  278.  2  Black.  817,  but 
the  remedy  is  by  an  action  on  the  case.     Ibid. 

[10]  And  secondly.  The  right  of  the  Plaintiff  was  not  released  by  the  covenant. 
No  interest  passes  by  a  bare  covenant,  Poph.  140.  Fulcher  v.  Griffin,  where  "the 
parson  of  a  parish  covenanted  with  one  of  his  parishioners  that  he  should  pay  no 
tithes,  for  which  the  parishioner  covenanted  to  pay  to  the  parson  an  annual  sum  of 
money,  and  afterwards  the  tithes  not  being  paid,  the  parson  sued  him  in  the  Court 
Christian,  and  the  other  praj'ed  a  prohibition  :  and  it  was  agreed  that  if  no  interest 
of  tithes  pass,  but  a  bare  covenant,  then  tbe  party  who  is  sued  for  the  tithes  hath  no 
remedy  but  a  writ  of  covenant :  And  the  better  opinion  of  the  Court  in  this  case  was, 
that  this  was  a  bare  covenant,  and  that  no  interest  in  the  tithes  passed."  So  also  in 
Deux  V.  Jefferies,  Cro.  Eiiz.  352.  "  Where  to  debt  on  an  obligation  the  Defendant 
pleaded,  that  the  Plaintiff  had  covenanted  that  he  would  not  sue  on  the  bond  before 
Michaelmas,  the  Court  held  that  the  covenant  did  not  enure  as  a  release,  and  could 
not  be  pleaded  in  bar,  but  that  the  party  was  put  to  his  writ  of  covenant,  if  the  other 
sued  before  the  time."  To  the  same  effect  likewise  is  Ayliff  v.  Scrimshirc,  1  Show. 
46  (a). 

The  most  that  can  be  contended  in  the  present  case  is  that  the  right  was  suspended. 
But  if  it  were  suspended  for  a  moment,  it  was  so  for  the  whole  term.  Now  as  it  is  a 
right  appurtenant  to  the  possession,  if  the  Plaintiff'  had  surrendered  the  lease  to  his 
lessor,  and  he  had  made  a  fresh  demise  to  another  tenant,  that  subsequent  tenant 
could  not  be  bound  to  the  agreement.  It  would  not  even  bind  the  assignee  of  the 
Plaintiff,  notwithstanding  the  word  "assigns"  is  used;  for  the  contract  was  personal. 
Shep.  Touch.  179. 

But  supposing  the  Defendant  to  have  been  right  in  considering  the  Plaintiff  as 
a  mere  stranger  and  a  wrong-doer,  yet  the  distress  could  not  be  supported,  unless 
expressly  reserved  and  consented  to  by  all  the  parties  to  the  deed.  Co.  Litt.  143. 
Doct.  &  Stud.  dial.  2,  c.  9.  So  a  penalty  inflicted  by  a  bye-law  may  be  levied  by 
distress,  but  only  in  case  where  such  remedy  is  appointed  for  the  recovery  thereof, 
by  the  power  that  made  the  byelaw,  and  at  the  time  when  it  was  made;  because  the 
bye-law  binds  only  the  members  of  that  commutiity  who  make  it,  and  consequently 
the  penalty  may  be  recovered  by  distress,  [11]  where  the  parties  themselves  have 
agreed  to  that  remedy.  But  unless  the  distress  be  expressly  provided  for  by  the 
corporation,  the  penalty  can  be  only  recovered  by  action  of  debt.  5  Co.  64  a.  Dyer, 
321,  pi,  23. 

(a)  But  the  principle,  on  which  those  cases  of  personal  contracts  were  decided, 
seems  to  have  been,  that  if  the  covenant  not  to  sue  had  been  construed  to  be  a 
temporary  release  it  was  a  perpetual  one,  because  a  personal  action  if  once  released  is 
entirely  gone. 
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Le  Blanc,  Seijt.,  contra.  Although  it  be  true,  that  one  commoner  cannot  distrain 
the  cattle  of  another,  yet  that  rule  is  to  be  understood  as  applicable,  only  where  the 
right  of  each  is  equal,  and  that  no  more  than  a  light  of  common.  But  in  the  present 
case  King,  the  Defendant,  is  owner  of  the  soil,  subject  to  a  right  of  common  in  White- 
man  the  Plaintiff,  and  other  persons  at  certain  times.  Now,  by  the  deed  the  land 
was  discharged  from  that  right  during  the  term  ;  and  then  the  common  law  right  of 
distress  was  restored  to  the  owner  of  the  soil.  The  cases  therefore  between  mere 
commoners  cannot  be  applied  to  the  situation  of  the  owner  of  the  soil  and  a  stranger, 
which  Whiteman  was  during  the  term.  With  respect  to  the  argument,  that  no  power 
of  distress  is  given  by  the  deed.  King  took  the  distress,  not  by  virtue  of  the  deed,  but 
in  his  character  of  owner  of  the  soil,  upon  whom  all  his  common  law  rights  attached. 

Lord  Loughborough.  There  is  no  difficulty  in  this  case.  The  avowant  had 
originally  a  clear  right  in  respect  of  his  property  to  distrain  cattle  damage  feasant. 
The  right  of  the  Plaintiff  is  also  stated  which  he  might  have  had,  but  which  he 
agreed  by  the  deed  under  his  hand  and  seal  not  to  exercise  :  with  regard  to  the 
avowant  therefore  he  was  a  stranger.  The  consequence  is  that  the  avowant  had  a 
right  to  distrain.  And  I  think  there  would  have  been  no  difficulty  in  pleading  this 
agreement  as  a  release. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

Wilson,  J.  I  think  there  was  in  this  case,  a  release  or  extinguishment  pro  tempore, 
of  the  Plaiiitifl's  light,  and  that  it  might  have  been  pleaded  as  such.  I  take  it  to  be  a 
clear  lule  in  pleading,  that  a  party  may  state  a  deed  and  leave  it  to  the  Court  to 
determine  what  is  the  operation  of  it  (a)'.  If  the  legal  operation  of  the  deed  is  mis- 
stated, the  plea  is  bad  ;  but  if  the  deed  is  only  stated  without  its  legal  operation,  it  is 
good.  My  Brother  Eunnington's  argument  would  be  good,  if  the  right  were  a  mere 
personal  interest.  Here  there  is  an  agreement  in  the  deed  that  the  land  shall  be 
exempted.  It  is  therefore  not  like  the  case  in  Popham,  supposing  that  case  to  be  law; 
for  there  the  parson  only  agreed  that  he  would  not  demand  the  tithes. 

Judgment  for  the  Defendant. 

[12]    Davidson  against  Lord  Foley  and  Others.    Saturday,  Nov.  26lh,  1791. 

Where  a  warrant  of  attorney  has  been  given  to  confess  a  judgment  to  secure  an 
annuity  (together  with  other  securities)  the  memorial  must  state  the  warrant  of 
attorney,  as  well  as  the  other  securities.  Nor  is  there  any  difference,  in  this 
respect,  whether  the  annuity  were  granted  and  the  warrant  given  before  or  after 
the  17  Geo.  3,  when  the  annuity  act  passed  (a)''. 

On  the  4th  of  February,  1774,  the  Defendants  in  consideration  of  700L  paid 
to  them  by  the  Plaintiff,  executed  a  bond  to  the  Plaintiff,  in  the  penalty  of  14001. 
conditioned  for  the  payment  of  an  annuity  of  1001.  a  year  to  the  Plaintiff;  and  at 
the  same  time  a  warrant  of  attorney  was  given  to  confess  judgment,  which  was 
entered  up  as  of  Easter  Term,  14  Geo.  3.  On  the  31st  of  May  1785,  a  memorial  was 
inrolled  in  the  Court  of  Chancery,  stating  the  bond  and  the  judgment,  but  taking  no 
notice  whatever  of  the  warrant  of  attorney.  In  the  year  1786  an  elegit  issued  on  the 
judgment,  and  a  moiety  of  the  Defendant's  lands  were  delivered  to  the  Plaintiff. 

A  rule  having  been  granted,  in  last  Trinity  Term,  to  shew  cause  why  the  judgment 
and  all  subsequent  proceedings,  together  with  the  writ  of  elegit,  should   not  be  set 

(a)i  [That  a  deed  ought  to  be  pleaded  according  to  its  legal  operation,  see  Baker  v. 
Lade,  3  Lev.  291.  2  Saund.  97  b.  (n.),  5th  Edit.  Hloare  v.  Earl  of  Plymouth,  3  B.  & 
A.  70.1 

{af  [Under  the  stat.  17  Geo.  3,  c.  26,  the  date  of  the  annuity  deed  must  be  set 
forth,  Exparte  Chester,  4  T.  R.  694.  So  the  whole  proviso  for  redemption,  Exparte 
AiiseU,  1  Bos.  &  Pul.  62.  Steadman  v.  Purchase,  6  T.  R.  737.  Appleby  v.  Smith, 
3  Anstr.  865.  See  Dalmer  v.  Barnard,  7  T.  E.  250.  But  the  memorial  of  an  annuity 
granted  since  53  Geo.  3,  c.  141,  need  not  state  that  the  annuity  is  redeemable,  Yems 
v.  Smith,  3  B.  &  A.  206.  If  any  one  of  the  deeds  constituting  the  assurance  is  not 
properly  enrolled  (under  17  Geo.  3),  all  the  instruments  are  void.  Duke  of  Bolton  v. 
Williams,  4  Bro.  Ch.  C.  310.     2  Ves.  J.  154.     Hart  v.  Lovelace,  6  T.  R.  476.] 
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aside,  on  the  giouiid  that  the  warrant  of  attorney  was  not  slaltd  in  the  memorial, 
Adair  and  Rooke,  Serjts.,  shewed  cause  (o).  By  the  statute  17  Geo.  3,  c.  26,  a.  1,  it 
is  enacted  that  "a  memorial  of  every  deed,  bund,  instiuiucnt  or  other  assurance, 
whereby  any  annuity  should  be  granted  after  the  passing  the  act,  should  be  inruUed 
in  the  Couit  of  Chancery,"  &c.  By  the  second  section,  the  case  of  annuities  granted 
before  the  passing  the  act  is  provided  for,  and  that  section  enacts,  "That  before  any 
judgment  should  be  entered  of  record  upon  any  warrant  of  attorney  for  recovering  or 
securing  the  payment  of  any  annuity  or  rent  charge,  that  had  been  then  already 
granted,  and  before  any  execution  should  be  sued  out  or  action  brought  on  any  such 
judgment  then  already  entered,  or  any  deed,  bond,  instrument,  or  other  assurance 
then  already  executed  for  the  purposes  aforesaid,  a  like  memorial  of  the  deed,  bond, 
instrument,  or  other  assurance,  should  be  iinulled  in  the  Court  of  Chancery,"  &c. 
Now  it  is  evident  from  this  cluuso  of  the  statute,  (by  which  the  present  case  must  be 
decided),  coupled  with  and  referred  to  the  preceding  one,  that  the  only  deed,  bond, 
instrument,  or  assurance,  which  is  required  lo  be  set  forth  in  the  memorial,  is  that  by 
which  the  annuity  was  granted.  But  a  warrant  of  allorney  is  not  of  that  description  ; 
nothing  is  granted  by  it,  it  is  merely  an  authority  [13]  to  enter  up  judgment,  and  is 
completely  functus  officio  when  judgment  is  entered  in  pursuance  of  the  authority. 
This  transaction  happened  before  the  passing  of  the  act  17  Geo.  3,  c.  "26;  the  parties 
did  all  that  the  law  as  it  then  stood,  rctpiired  of  them  ;  they  could  not  possibly  foresee 
what  regulations  parliament  might  think  proper  to  make  on  such  subjects;  it  could 
not  occur  lo  them  that  it  was  necessary  to  preserve  the  warrant  of  attorney,  wheu 
the  purpose  for  which  it  was  given  was  answered  :  it  might  therefore  be  accidentally 
lost  or  mislaid,  without  the  smallest  imputation  on  the  parlies;  and  surely  the 
legislature  did  not  mean,  by  retrospect,  to  invalidate  a  security,  ineiely  because  a  use- 
less instrument  was  not  foithcoming.  The  Court  therefore  will  not,  it  is  presumed, 
put  such  a  construction  on  the  act  as  will  be  productive  of  so  great  a  hardship. 

Le  Blanc,  iSerjt.,  for  the  rule.  The  object  of  the  statute  was,  as  appears  from 
the  preamble,  to  bring  to  light  transactions  of  this  kind  which  had  become  a  general 
inconvenience  from  the  secrecy  with  which  they  were  conducted.  It  therefore  directs 
that  all  the  circumstances  relating  to  such  transactions  should  be  disclosed  :  the  dates 
of  the  several  instruments,  the  names  of  all  the  parties,  the  sums  to  be  paid,  the 
consideration,  &c.  must  all  bo  set  forth  and  specified.  It  is,  therefore,  contrary  to 
the  intent  of  the  legislature  that  any  instiument  whatever  respecting  the  annuity, 
should  be  kept  back.  Besides,  a  warrant  of  altoruey  is  a  deed  ;  it  is  an  instrument 
under  seal,  and  therefore  within  the  terms  of  the  act.  As  to  the  argument  that  when 
judgment  is  entered  it  is  functus  ollicio,  it  is  no  more  so  than  the  bond  when  judg- 
ment is  entered,  and  yet  the  bond  mu.sl  be  inrolled  :  but  if  one  may  not  be  omitted, 
neither  may  the  other.  In  Downes  v.  Parkhurd  (Hil.  30  Geo.  3),  this  Court  set  aside 
a  judgment  to  secure  an  annuity,  because  the  dale  of  the  warrant  of  attorney  was  not 
stilted  in  the  memorial. 

The  Court  took  time  to  consider,  till  this  day,  when  Lord  Loughborough  declared, 
that  the  reason  for  their  hitherto  delaying  to  pronounce  their  judgment  was,  that  a 
similar  case  (i)  was  depending  in  the  King's  Bench,  which  was  now  decided,  and  with 
which  decision  this  Court  fully  concurred  ;  and  that  they  were  of  opinion  that  the 
objection  made  to  the  memorial  in  the  present  case  was  well  founded,  and  not  to  be 
obviated. 

Kule  absolute. 

[14]     GODING  against  Ferris.     Monday,  Nov,  28th,  1791. 

An  action  cannot  be  maintained  against  officers  of  the  customs,  for  seizing  goods  as 
forfeited  by  the  revenue  laws,  unless  it  be  brought  within  three  months  after  the 
actual  seizure;  notwithstanding  a  suit  is  instituted  in  the  Court  of  Exchequer  for 

(n)  It  was  at  first  objected  that  in  consequence  of  a  bill  depending  in  chancery, 
filed  by  the  Plaintiff  against  the  Defendants,  and  the  trustees  and  executors  of  the 
late  Lord  Foley's  will,  an  ejectment  was  Brought  in  the  Exchequer  by  order  of  the 
Lord  Chancellor  on  the  elegit,  and  therefore  that  this  Court  ought  not  to  proceed  in 
the  cause  till  the  ejectment  had  been  tried.     But  this  objection  the  Court  over-ruled. 

(i)  Hopkins  v.  trailer,  4  Term  Rep.  B.  R.  463. 


2  H.  BL.  16.  CODING   V.  FERRIS  403 

the  coudemiiation  of  the  goods,  which  is  depending  at  the  expiration  of  the  three 
months  (o). 

This  was  an  action  of  trespass,  for  seizing,  taking  and  carrying  away,  at  Cowes  in 
the  Isle  of  Wight,  a  lug  sail  boat  of  the  Plaintiff,  together  with  her  furniture,  tackle, 
&c.  and  divers  other  goods  and  chattels  of  the  Plaintiff,  to  wit,  500  wooden  casks, 
200  gallons  of  brandy,  &c.  &c.  under  pretence  that  the  same  were  forfeited,  and  were 
seized  as  forfeited  by  the  Defendant  utuler  and  by  virtue  of  some  or  one  of  the  laws 
relating  to  his  Majesty's  customs  :  Whereby,  &c.  &c.  The  second  count  was  for 
seizing  the  boat  and  goods,  &e.  generally. 

The  Defendant  pleaded  not  guilty,  on  which  issue  was  joined.  This  issue  came 
on  to  be  tried  before  Lord  Loughborough,  at  the  last  .assizes  at  Winchester,  when  it 
appeared  in  evidence  that  the  seizure  was  made  by  the  Defendant,  who  was  mate  of 
the  "Speedwell  "Gutter,  belonging  to  the  Custom-house,  on  the  11th  of  May  1787,  on 
the  high  seas  in  Shoreham  Bay  ;  that  it  was  returned  into  the  Court  of  Exchequer  in 
the  name  of  the  Defendant,  where  proceedings  were  had  to  condemn  the  seizure,  but 
that  on  the  26th  of  February  1789,  the  Plaintiff  obtained  a  writ  of  delivery  out  of  the 
Court  of  Exchequer  which  was  not  executed,  he  not  having  given  the  usual  security 
in  double  the  appraised  value  according  to  an  order  of  that  court  (6) :  that  on  the  9th 
of  August  1790,  a  notice  was  delivered  to  the  Defendant  dated  the  6th  of  May  1790, 
of  the  Plaintiff's  intention  to  commence  this  action,  in  pursuance  of  stat.  23  Geo.  3, 
0.  70,  s.  30,  and  24  Geo.  3,  Sess.  2,  c.  47,  s.  35.  On  the  30th  of  September  the 
action  was  commenced  by  suing  out  a  capias  ad  resp. 

It  was  objected  by  the  counsel  for  the  Defendant,  that  the  action  was  not  com- 
menced within  three  months  next  after  the  matter  or  thing  done,  nor  within  three 
months  next  after  the  cause  of  action  arose,  as  required  by  the  statutes  above  men- 
tioned. Lord  Loughborough  was  of  this  opinion,  and  it  was  agreed  that  a  verdict 
should  be  found  for  the  Defendant,  subject  to  the  opinion  of  the  Court  on  those 
points ;  for  which  purpose  an  [15]  order  of  Nisi  Prius  was  made.  And  a  rule  having 
been  granted  for  the  Defendant  to  shew  cause  why  the  verdict  found  for  him  should 
not  be  set  aside,  and  instead  thereof  a  verdict  returned  on  the  back  of  the  record  for 
the  Plaintiff; 

Adair  and  Eooke,  Serjts.,  shewed  cause.  On  the  true  construction  of  the 
statutes  on  this  subject,  the  limilation  must  begin  to  run  from  the  time  of  the  actual 
seizure,  which  is  the  time  when  the  cause  of  action  arose ;  otherwise  the  statutes 
which  were  meant  for  the  protection  of  revenue  officers  would  be  rendered  nugatory. 
Where  indeed  by  proceedings  in  a  court  of  competent  jurisdiction  the  Plaintiff's  right 
of  action  is  suspended,  it  is  a  different  case  ;  but  here,  unless  it  can  be  shewn  that  the 
proceedings  in  the  Exchequer  were  a  bar  to  commencing  the  action,  the  Plaintiff 
ought  to  have  commenced  it  within  three  months  from  the  actual  seizure,  and  if  those 
proceedings  were  a  bar,  as  they  are  still  depending,  there  is  an  end  of  the  question. 
He  had  it  in  his  power  to  gain  possession  of  the  goods  by  means  of  the  writ  of 
delivery,  which  vested  the  right  of  possession  in  him  on  giving  the  security  required  ; 
but  the  Plaintiff's  neglect  to  do  so  cannot  in  justice  be  imputable  to  the  Defendant, 
so  as  to  make  him  a  trespasser  by  the  detention  subsequent  to  that  writ,  as  a  sub- 
stantive cause  of  action.     Neither  could  any  evidence  be   given  of  what  was  not 

(a)  [So  it  has  been  held  that  trover  will  not  lie  for  goods  seized,  if  the  action  is 
brought  after  three  months  from  the  original  seizure,  though  within  three  months 
from  the  grant  of  a  writ  of  delivery  under  which  part  only  of  the  goods  had  been 
delivered.  Saunders  v.  Saunders,  2  East,  254.  See  also  Smith  v.  JFillshirc,  2  B.  &  B. 
622.  Crook  v.  M'Tavish,  1  Bingh.  170.  But  where  a  consequential  damage  is  the 
Cause  of  action,  the  action  may  be  brought  within  the  limited  period  computed  from 
the  happening  of  such  damage.  Roberts  v.  Read,  16  East,  215,  on  the  Highway  Act, 
13  Geo.  3,  c,  78,  s.  81.] 

{h)  On  the  26th  of  February  1789,  the  Plaintiff  obtained  au  order  from  the  Court 
of  Exchequer  for  the  writ  of  delivery  to  issue  without  giving  security.  On  the  2d  of 
March  1789,  the  order  was  amended  by  adding,  that  the  writ  of  delivery  should  issue 
on  giving  the  usual  security  in  double  the  appraised  value.  But  no  proceedings  were 
had  on  the  last  order,  nor  was  it  served  on  the  claimant's  attorney. 
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contained  in  the  notice  (a)>,  clearly  therefore  no  evidence  of  a  detention  subsequent  to 
the  date  of  the  notice,  could  be  received. 

Lawrence,  and  Cockell,  Serjts.,  argued  in  support  of  the  rule,  that  though  the 
legislature  had  limited  the  time  of  bringing  the  action  to  three  months  "next  after 
the  matter  or  thing  done,"  yet  the  subsequent  detention  was  to  be  considered  as  part 
of  the  same  act  as  the  seizure.  So  an  imprisonment  and  detaining  in  prison  are 
considered  as  constituting  the  same  act.  1  Salk.  420.  Coventry  v.  Apsky,  Comb.  26. 
AUlridge  v.  Diike.  By  stat.  24  Geo.  2,  c.  44,  s.  8,  it  is  provided,  that  no  action  shall 
be  brought  against  any  justice  of  the  peace  for  any  thing  done  in  the  execution  of 
his  ofTice,  unless  commenced  within  six  calendar  months  after  the  act  committed  ; 
and  on  this  statute  it  is  holden,  that  if  a  man  be  imprisoned  by  a  justice's  warrant  on 
the  first  day  of  January,  and  kept  in  jnison  till  the  first  day  of  February,  he  will  be 
in  time  if  he  brings  bis  action  within  six  months  after  the  first  of  February,  for  the 
whole  imprisonment  is  one  entire  trespass.  Bull.  N.  P.  24.  Pickcrfgill  v.  Palmer. 
Though  [16]  the  goods  were  in  the  king's  warehouse,  yet  they  were  put  there  by  the 
officer  who  seized  them,  and  the  possession  must  be  construed  to  be  his.  If  the 
PlaintiB'  were  obliged  to  sue  within  three  months  of  the  act  done,  he  could  not  recover 
the  special  damage  arising  from  the  vexation  of  the  suit  in  the  Exchequer,  and  the 
long  detention  of  the  goods. 

On  this  day,  Gould,  J.,  declared,  that  after  due  consideration,  the  Court  had  no 
doubt  but  that  the  opinion  which  Lord  Loughborough  held  at  the  trial  was  right,  viz.  that 
the  time  when  the  limitation  of  the  three  months  was  to  commence,  was  to  be  reckoned 
from  the  actual  seizme,  that  being  the  wrongful  act  or  thing  done,  according  to  the 
meaning  of  the  legislature. 

Rule  discharged. 

End  of  Michaelmas  Term. 


[17]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
liiLARY  Term,  in  the  Thirty-Second  Year  of  the  Eeign  of  George  IIL 

Pritchett  qui  tam  against  Kachael  Cross.     Saturday,  Jan.  28th,  1792. 

If  a  married  woman  be  holden  to  bail  (for  the  penalties  incurred  by  insuring  in  the 
lottery)  the  Court  will  discharge  her  on  entering  a  common  appearance,  if  she  make 
an  affidavit  of  her  coverture  (af.  An  affidavit  to  hold  to  bad  on  the  lottery  acts  is 
sufhcient,  if  it  state  that  the  Defendant  "insured  or  caused  to  be  insured,  &c." 

The  Defendant  having  been  arrested  and  holden  to  bail  for  penalties  to  the  amount 
of  2001.  incurred  by  insuring  tickets  in  the  last  Irish  lottery,  a  rule  was  granted  to 
shew  cause  why  she  should  not  be  discharged  on  entering  a  common  appearance,  and 
the  bail-bond  given  up  to  be  cancelled.  The  grounds  on  which  the  rule  was  moved 
for,  were  two,  1.  That  the  affidavit  to  hold  to  bail  was  insufficient,  because  it  stated 
in  the  disjunctive  that  she  "insured  or  caused  to  be  insured  "  (b),  &c.  2.  That  she 
was  a  married  woman  (r.). 

The  first  objection  the  Court  hold  to  be  of  no  weight,  as  they  thought  the  allegation 
was  suflieiently  positive:  but  on  the  second,  they  made  the  rule  absolute,  being  of 
opinion  that  the  coverture  of  the  Defendant  was  a  good  reason  to  discharge  her,  not- 
withstanding Runuington,  Serjt.,  who  shewed  cause,  urged  [18]  that  she  resided  apart 

{ay  23  Geo.  3,  c.  70,  s.  30. 

(a)-  [Accord.  Edwards  v.  liourke,  1  T.  R.  486.  If  the  Plaintiff  knowingly  arrest  a 
married  woman,  the  Court  will  make  him  pay  the  costs  of  the  motion  for  her  discharge. 
Wilson  V.  Serres,  3  Taunt.  307.  The  affidavit  must  state  in  positive  terms  that  the 
party  is  a  married  woman,  Harvey  v.  Cooke,  5  B.  &  A.  747.  See  Tidd's  Pr.  196, 
8th  Ed.  Under  what  circumstances  the  Court  w'll  set  aside  a  bail-bond  given  by  a 
married  woman,  see  De  Gaillon  v.  Vidoire  Harel  L'Aigle,  1  B.  &  P.  8.  See  also 
BurfieM  v.  De  Pienne,  2  Bos.  &  Pul.  N.  R.  380.     Luden  v.  Justice,  1  Bingh.  344.] 

(i)  Stat.  22  Geo.  3,  c.  47.     27  Geo.  3,  c.  1. 

(c)  This  appeared  from  her  own  affidavit;  but  it  also  appeared  that  her  husband 
resided  at  Birmingham  and  she  in  London. 
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from  her  husband,  and  the  bad  consequences  which  might  ensue  during  the  drawing 
of  a  lottery,  from  lessening  the  effect  of  the  statutes  against  the  pernicious  practice  of 
insuring. 

Rule  absolute ;  but 

Gould,  J.,  seemed  to  disapprove  of  the  summary  proceeding  by  motion,  and  of 
taking  the  fact  of  coverture  from  the  Defendant's  affidavit.  He  mentioned  the  case 
of  Mrs.  Badddey,  ("2  Black.  1079)  where  the  Court  were  not  satisfied  with  an  affidavit, 
but  put  her  to  plead  her  coverture,  and  he  said  he  bad  always  understood  that  such 
was  the  course  both  in  the  King's  Bench  and  in  this  Court. 

Vernon,  Executor  of  Palmer,  against  Curtis  and  Another. 
Friday,  Feb.  10th,  1792. 

In  the  Exchequer  Chamber  in  Error. 

[See  Bill  v.  Curtis,  1865,  L.  R.  1  Eq.  97.] 

To  an  action  brought  by  a  simple  contract  creditor,  against  an  executor  de  son  tort  of 
an  intestate,  the  executor  de  son  tort  cannot  plead,  that  after  action  brought  but 
before  plea  pleaded,  he  delivered  over  the  effects  to  the  rightful  administrator, 
though  in  fact  no  administration  was  granted  till  after  the  action  was  brought;  nor 
can  he  plead  a  retainer  for  his  own  debt  of  a  superior  degree,  with  the  assent  of  the 
rightful  administrator. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  King's  Bench  (a)  in  an 
action  of  assumpsit  for  work  and  labour  done,  for  goods  sold  and  delivered  to,  money 
paid  to  the  use  of,  and  money  had  and  received  by  the  testator.  Pleas.  Ne  unques 
executor.  2.  Plene  administravit.  3.  "That  the  said  John  Palmer  died  intestate, 
to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  and  that  he  the  said 
William  Vernon  never  was  executor  of  the  last  will  and  testament  of  the  said  John, 
nor  ever  had  or  possessed  any  goods  or  chattels  which  were  of  the  said  John,  save  as 
executor  of  his  own  wrong,  and  that  after  the  death  of  the  said  John,  and  before  this 
same  Saturday  (i)  next  after  one  month  from  the  day  of  Easter,  to  wit,  on  the  14th 
day  of  May,  in  the  year  of  our  Lord  1789,  administration  of  all  and  singular  the 
goods  atid  chatt>;ls  which  were  of  the  said  John  Palmer  deceased,  who  died  intestate, 
by  the  Right  Raverend  Father  in  God  John,  by  divine  Providence,  Archbishop  of 
Canterbury,  Primite  of  all  England,  and  Metropolitan,  to  whom  the  granting  of  that 
administration  of  right  belonged,  was  in  due  form  of  law  committed  to  Susannah 
Palmer,  widow,  and  relict  of  the  said  John  Palmer,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  and  the  said  Susannah  being  so  constituted  administratrix, 
as  aforesaid,  he  the  said  William  Vernon  afterwards,  [19]  and  before  this  same  Saturday 
next  after  one  month  fiom  the  day  of  Easter,  to  wit,  on  the  15th  day  of  May  in  the 
year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  delivered 
and  paid  over,  and  caused  to  be  delivered  and  paid  over,  to  her  the  said  Susannah 
as  administratrix  aforesaid,  all  and  singular  the  goods  and  chattels,  which  were  of  the 
said  John,  which  had  ever  come  to  the  hands  of  him  the  said  William  Vernon,  and 
the  said  William  Vernon  says,  that  he  hath  not,  nor  on  the  day  of  exhibiting  the  bill 
of  them  the  said  Timothy  and  William  Curtis,  had,  nor  at  any  other  lime  since,  hath 
bad  any  goods  or  chattels  of  the  said  John  at  the  time  of  his  death,  except  the  said 
goods  and  chattels  so  delivered  and  paid  over  to  the  said  Susannah  as  administiatrix 
as  aforesaid,  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said 
Timothy  and  William  Curtis  ought  further  to  maintain  their  aforesaid  action  thereof 
against  him,  &c.  And  the  said  William  produces  here  in  court  the  letters  of  adminis- 
tration of  the  said  archbishop,  so  by  him  granted  as  aforesaid,  which  testify  the 
granting  thereof  in  form  aforesaid,  the  date  whereof  is  the  same  day  and  year  in  that 
behalf  aforesaid.  And  for  further  plea  in  this  behalf,  by  like  leave  of  the  Court  here 
for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  such 
case  made  and  pro-sided,  the  said  William  Vernon  says,  that  the  said  Timothy  and 

(a)  See  3  Term  Rep.  B.  R.  587. 

(t)  The  day  on  which  the  plea  was  filed,  and  to  which  day  there  was  imparlance. 
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William  Curtis  ought  not  further  to  maintain  their  aforesaid  action  thereof  against 
him,  Ac.  because  he  says,  that  the  said  John  Palmer  died  intestate,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  and  that  ho  the  said  William  Vernon 
never  was  executor  of  the  last  will  and  testament  of  the  said  John,  nor  ever  had  or 
possessed  any  goods  or  chattels  which  were  of  the  said  John,  save  as  executor  of  his 
own  wrong,  and  that  after  the  death  of  the  said  John,  and  before  this  same  Saturday 
next  after  one  month  from  the  day  of  Easter,  to  wit,  on  the  14th  day  of  May,  in  tho 
year  of  our  Lord  1789,  administration  of  all  and  singular  the  goods,  chattels  and 
credits,  which  were  of  the  said  John  Palmer  deceased,  who  died  intestate,  was  by  the 
right  reverend  father  in  God  John  by  divine  Providence  Archbishop  of  Canterbury, 
Primate  of  all  I']ngland,  and  Metropolitan,  to  whom  the  granting  of  that  administration 
of  right  belonged,  iti  duo  form  of  law  committed  to  Susannah  Palmer  wiiiow  and  relict 
of  the  said  John  Palmer,  to  wit,  at  London  aforesaid,  in  the  pirish  and  ward  [20] 
aforesaid  ;  and  the  said  William  Vernon  further  says,  that  he  the  said  William  Vernon 
in  the  life-time  of  the  said  John  Palmer,  to  wit,  in  tho  Term  of  Saint  Hilary,  in  the 
twenty-seventh  year  of  the  reign  of  our  lord  the  now  king,  before  the  king  himself, 
at  Westminster,  impleaded  the  said  John  Palmer  in  a  plea  of  debt  for  30001.  upon  a 
certain  writing  obligatory  of  the  said  John  Palmer,  sealed  with  his  seal,  whereby  he 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  William  Vernon  in  the 
said  sum  of  30001.  to  be  paid  to  the  said  William  Vernon,  when  lie  the  said  John 
should  be  thereunto  requested,  in  which  said  plea  it  was  in  such  manner  proceeded 
that  afterwards,  to  wit,  in  that  very  same  Hilary  Term,  in  the  twenty-seventh  year 
aforesaid,  the  said  William  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  said  John  Palmer  in  that  plea,  the  said  30001.  and  also  sixty- 
three  shillings  for  his  damages,  which  he  had  sustained,  as  well  by  the  occasion  of  the 
detaining  of  the  said  debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  as  by  the  record  and  proceedings  thereof,  remaining  in  the  court  of 
our  faid  lord  the  now  king,  before  the  king  himself,  at  Westminster,  more  fully  and 
at  large  appears ;  which  said  judgment  still  remains  in  full  force,  strength  and  cfTect, 
no  ways  vacated,  set  aside,  paid  off,  annulled,  satisfied  or  discharged  ;  and  tho  said 
William  Vernon  further  says,  that  no  goods  or  chattels  which  were  of  the  said  John 
Palmer,  at  the  time  of  his  death,  have  ever  come  to  his  hands  except  goods  and  chattels 
to  the  value  of  7941.  ISs.  9d. ;  which  are  not  sufficient  to  satisfy  and  pay  the  said  debt 
and  damages,  and  which  are  charged,  bound  and  liable,  to  the  payment  and  satisfac- 
tion thereof,  and  which  he  retains  towards  the  payment  and  satisfaction  thereof,  and 
to  which  the  said  Susannah  after  the  granting  (jf  the  said  administration,  and  before 
the  same  Saturday  next  after  one  month  from  the  day  of  Easter,  to  wit,  on  the  15th 
day  of  May  1789,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  duly 
assented,"  &c. 

On  the  two  first  pleas  issues  were  joined,  and  to  each  of  the  two  last  there  was  a 
general  demurrer. 

The  Court  of  King's  Bench  having  given  judgment  for  tho  PlaintifTs  (3  Term  Rep. 
B.  R.  587),  a  writ  of  error  was  brought  and  the  assignment  of  errors  was 

"That  in  the  record  and  proceedings  aforesaid,  as  also  in  the  rendering  of  the 
judgment  aforesaid,  there  is  manifest  error  in  this,  because  by  the  record  aforesaid  it 
appears  that  [21]  the  judgment  aforesaid  was  given  for  the  said  Timothy  and  William 
Curtis  against  him  the  sai(l  William  Vernon,  when  by  tho  law  of  the  land  that  judg- 
ment ought  to  have  been  given  for  the  said  William  Vernon  against  tho  said  Timothy 
and  William  Curtis.  There  is  also  error  in  this,  that  it  appears  by  the  record  afore- 
said that  judgment  was  given  for  the  said  Timothy  and  William  Curtis  against  the 
said  William  Vernon,  upon  demurrer  to  the  third  plea  of  the  said  William  Vernon  to 
the  declaration  of  the  said  Timothy  and  William  Curtis,  whereas  that  judgment  ought 
to  have  been  given  for  tho  said  William  Vernon  against  the  said  Timothy  and  William 
Curtis,  because  the  said  plea  and  the  matters  therein  contained  are  sufficient  in  law  to 
bar  and  preclude  the  said  Timothy  and  William  Curtis  from  further  maintaining  their 
aforesaid  action  against  the  siid  William  Vernon,  the  said  several  matters  therein 
alleged  having  occurred  previous  to  the  time  of  such  plea  being  pleaded,  as  appears 
by  the  record  of  such  plea;  and  such  plea  being  pleaded  in  bar  of  further  maintaining 
such  action,  therefore  in  that  there  is  manifest  error.  There  is  also  error  in  this,  that 
it  appears  by  the  record  aforesaid,  that  judgment  was  given  for  the  said  Timothy  and 
William  Curtis  against  him  the  said   William  Vernon  upon  demuiror  to  the  fourth 
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plea  of  the  said  William  Vernon  to  the  declaration  of  the  said  Timothy  and  William 
Curtis,  whereas  that  judgment,  by  the  law  of  the  land,  ought  to  have  been  given  for 
the  said  AVilliam  Vernon  against  the  said  Timothy  and  William,  because  the  said  plea 
and  the  matters  therein  contained  are  sufficient  in  law  to  bar  and  preclude  the  said 
Timothy  and  William  Curtis  from  further  maintaining  their  said  action  against  the 
said  William  Vernon,  the  several  matters  therein  alleged  having  occurred  previous  to 
the  time  of  such  plea  being  pleaded,  as  appeals  by  the  record  of  such  plea,  and  such 
plea  being  pleaded  in  bar  of  further  maintaining  such  action  ;  therefore  in  that  there 
is  manifest  error.  There  is  error  also  in  this,  that  judgment  was  given  upon  the  said 
third  plea  for  the  said  Timothy  and  William  Curtis  against  the  said  William  Vernon 
as  executor  of  his  own  wrong,  although  it  appears  that  before  such  plea  pleaded  he 
delivered  over  all  the  assets  of  John  Palmer  which  had  ever  come  to  his  hands,  to  the 
rightful  administratrix  of  the  said  John  Palmer,  and  that  as  soon  as  administration 
was  granted  to  her;  therefore  in  that  there  is  manifest  error.  There  is  also  error  in 
this,  that  judgment  was  given  upon  the  said  fourth  plea  for  the  said  Timothy  and 
[22]  William  Curtis  against  the  said  William  Vernon,  as  executor  of  his  own  wrong, 
to  recover  a  simple  contract  debt  of  the  said  John  Palmer,  although  it  appears  that 
the  rightful  admiin'stratrix  of  John  Palmer  had  before  plea  pleaded,  and  as  soon  as 
administration  was  granted  to  her,  assented  to  the  said  William  Vernon's  retaining 
assets  in  respect  whereof  the  action  was  brought,  towards  satisfaction  of  a  debt  of  a 
superior  nature,  to  wit,  a  debt  on  a  judgment  recovered  in  His  Majesty's  Court  of 
King's  Bench,  by  the  said  William  Vernon  against  the  said  John  Palmer,  and  although 
by  the  law  of  the  land  a  rightful  administratrix  is  bound  to  apply  the  assets  of  an 
intestate  in  discharge  of  debts  of  a  superior  nature  before  debts  of  an  inferior  nature ; 
therefore  in  that  there  is  manifest  error,"  &c. 

This  was  twice  argued  in  the  Exchequer  Chamber,  the  first  time  in  Easter  Term 
last  by  Wood  for  the  Plaintiff  in  error,  and  Bower  for  the  Defendants ;  the  second  in 
Trinity  Term,  by  Gibbs  for  the  Plaintiff,  and  Bower  for  the  Defendants.  The 
substance  of  the  arguments  on  behalf  of  the  Plaintiff  in  error  was  as  follows  : — 

At  the  death  of  the  testator,  the  Plaintiff  in  error  being  a  judgment  creditor,  but 
not  intitled  to  administration,  possesses  himself  of  part  of  the  effects,  and  the  defen- 
dants being  simple  contract  creditors,  bring  their  action  against  him  as  executor  de 
son  tort,  before  any  administration  is  taken  out.  On  this  state  of  the  case  it  is  obvious 
that  if  the  Defendants  prevail  they  will  gain  an  unlawful  advantage,  but  if  they  do 
not,  the  Plaintiff  will  have  no  advantage  to  which  the  law  does  not  entitle  him ;  it 
being  perfectly  clear  that  a  creditor  by  judgment  has  a  legal  light  to  the  payment  of 
bis  debt,  in  preference  to  a  creditor  by  simple  contract.  Although  it  seems  to  be 
taken  for  granted,  that  an  executor  de  son  tort  cannot  retain  for  his  own  debt,  yet 
there  is  no  express  authority  for  this,  except  a  position  in  2  Bac.  Abr.  390,  which  is 
not  supported  by  the  cases  to  which  it  refers.  The  principal  authority  on  which  that 
position  seems  to  be  founded,  is  Cmilter's  case,  5  Co.  30  a.  but  that  case  is  not  applic- 
able to  the  present.  There  the  Court  held,  "  that  an  executor  of  his  own  wrong 
should  not  retain,  for  from  thence  would  ensue  great  inconvenience  and  confusion,  for 
every  creditor  (and  chiefly  when  the  goods  of  the  deceased  are  not  sufficient  to  satisfy 
all  the  creditors)  would  contend  to  make  himself  executor  of  his  own  wrong,  to  the 
intent  to  satisfy  himself  by  retainer,  by  which  others  would  be  barred.  And  it  is 
not  reasonable  that  one  should  take  advantage  of  his  [23]  own  wrong;  and  if  the  law 
should  give  him  such  power,  the  law  would  be  the  cause  and  occasion  of  wrong,  and 
of  the  wrongful  taking  of  the  goods  of  the  deceased,"  &c.  But  in  that  case  there  was 
no  question  made  as  to  the  priority  of  debts  :  and  though  it  may  be  proper  that  an 
executor  of  his  own  wrong  shall  not  take  advantage  of  that  wrong,  and  give  himself 
a  preference  which  the  law  would  not  give  him,  yet  it  does  not  follow,  that  the  Court 
ought  to  take  away  from  him  the  preference  which  the  law  gives  to  creditors  of  a 
superior  over  those  of  an  inferior  degree.  As  an  executor  is  bound  to  satisfy  judgment 
before  simple  contract  debts,  why  should  he  not  retain  his  own  judgment  debt,  in 
preference  to  a  debt  by  simple  contract?  But  in  fact  it  appears  from  examining  the 
Roll,  that  no  judgment  was  given  in  Coulter's  case  (which  is  misreported  Cro.  Eliz.  630), 
but  that  a  discontinuance  was  entered.  There  is  therefore  no  decided  authority  to 
shew  that  an  executor  do  son  tort  cannot  retain  for  his  own  debt  of  a  superior  nature 
against  a  creditor  by  simple  contract.  In  12  Mod.  471,  Lord  Holt  says,  "an  executor 
de  son  tort,  who  is  but  an  executor  de  facto,  ff  he  does  lawful  acts  with  the  goods,  as 
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paying  of  debts  in  their  degrees,  it  shall  alter  the  property  against  the  lawful 
executor ;  as  if  he  pay  just  and  honest  debts,  the  rightful  executor  shall  not  avoid 
that  payment  ;  and  yet  it  is  an  act  done  by  one  that  has  no  right.  It  is  true  he  ia 
not  quit  against  the  rightful  executor,  but  he  shall  maintain  trover  against  him  ;  but 
what  shall  he  recover  in  damages?  Only  for  so  much  as  he  has  misapplied  ;  and  all 
that  he  has  well  applied  shall  be  abated  in  damages."  And  afterwards,  if  an  executor 
de  son  tort  gets  3001.  of  the  testator's  goods,  and  pays  it  duly  to  a  just  creditor,  there 
the  lawful  executor,  in  my  opinion,  shall  not  even  maintain  trover  against  the 
wrongful  executor,  because  it  is  a  gooil  payment,  and  no  ])rejudice  to  the  executor." 
Here  the  Plaintiff  in  error  has  done  no  more  than  paying  a  debt,  in  its  due  course, 
and  according  to  its  degree,  and  therefore  ought  not  to  sufTer  because  he  has  paid  it 
to  himself.  This  alone  afl'ords  sufficient  ground  for  a  deternn'nation  in  his  favour. 
But  the  third  plea  states  that  before  [ilea  pleaded  he  deliverfMl  over  the  elTeets  to  the 
lawful  executor.  If  this  had  been  done  before  action  brought,  it  would  clearly  have 
been  a  good  defence.  1  Mod.  213.  But  the  PlaintifF  has  not  been  guilty  of  any  laches  : 
no  administration  was  granted  till  after  action  brought,  and  immediately  upon  its 
being  granted  he  delivered  over  the  efTects  to  the  rightful  ad  [24]rainistratrix.  It 
would  be  therefore  highly  unreasonable  that  he  should  be  deprived  of  the  benefit  of 
this  defence,  when  before  action  brought  there  was  no  person  legally  entitled  to  receive 
the  efTects,  to  whom  he  could  have  delivered  them.  The  delay  in  granting  adminis- 
tration, which  he  could  not  expedite,  ought  not  to  work  so  great  injustice.  The 
opinion  of  Lord  Holt,  Salk.  313(a),  "that  if  H.  get  the  goods  of  an  intestate  into  his 
hands,  and  administration  be  granted  afterwards,  yet  he  remains  chargeable  as  a 
wrongful  executor,  unless  he  deliver  the  goods  over  to  the  administrator  before  the 
action  is  brought,"  can  only  be  fairly  understood  as  decisive,  where  such  delivery  over 
is  possible,  that  is,  where  administration  is  granted  before  the  action  is  brought. 

An  executor  de  son  tort  cannot  be  liable  both  to  the  rightful  administrator  and  a 
creditor.  Now  supposing  the  rightful  administratrix  in  this  case  had  brought  an 
action  of  trover,  the  PlainliiT  in  error  could  not  have  pleaded  to  that  action,  that  a 
creditor  had  brought  another  action  against  him,  and  that  he  was  liable  to  that 
creditor  ;  but  as  he  is  not  liable  to  both,  if  such  a  plea  would  not  be  an  answer  to  the 
action  of  the  administratrix,  the  consequence  is,  that  the  plea  in  the  present  instance 
is  an  answer  to  the  action  of  the  creditor.  It  is  plain  from  1  Sid.  76,  2  Show.  373, 
Freem.  265,  2  Ventr.  180,  2  Stra.  1106,  Andr.  333,  that  if  after  action  brought,  and 
before  plea  pleaded,  an  executor  de  son  tort  take  out  administration,  the  tort  is  purged, 
and  he  may  plead  a  retainer  for  his  own  debt,  though  the  writ  is  not  abated  by  taking 
out  administration.  If  it  be  objected  that  the  Defendant's  own  act  cannot  give  him 
a  defence  after  the  action  brought,  it  may  be  answered,  that  the  grant  of  letters  of 
administration  is  not  the  act  of  the  Defendant,  and  the  delivery  over  by  him  is  merely 
the  discharge  of  a  duty.  But  it  is  not  true,  in  point  of  fact,  that  a  party  cannot  have, 
by  his  own  act,  a  defence  after  action  brought.  The  contrary  seems  to  appear  from 
Sullivan  v.  Montague,  Dougl.  106  (last  8vo  edit.).  If  the  defence  in  the  third  plea 
be  over-ruled,  the  consequence  might  be,  the  setting  aside  the  whole  course  of  dis- 
tribution and  an  injury  to  all  the  specialty  creditors;  for  it  would  go  to  apply  all  the 
assets  in  the  hands  of  the  wrongful  executor  to  the  payment  of  a  debt  of  an  inferior 
degree,  as  he  could  not  be  liable  to  pay  to  the  rightful  administrator,  and  also  to  a 
specialty  cre-[25]-ditor.  With  respect  to  the  fourth  plea,  it  is  sufficiently  clear  from 
the  authoiities  already  cited,  that  if  administration  bad  been  granted  to  the  executor 
de  son  tort,  he  might  have  retainid  for  his  own  debt,  especially  as  it  was  a  debt  by 
judgment ;  he  might  also  have  defended  himself  from  the  action  of  the  simple  con- 
tract creditor,  by  other  specialty  debts  due  to  third  persons ;  then  there  is  no  good 
reason  why  he  should  not  have  the  same  right  to  retain,  since  the  legal  administratrix 
has  assented  to  the  retainer,  which,  in  substance  and  effect,  is  no  more  than  if  he  had 
paid  over  the  money  to  the  administratrix,  and  she  had  immediately  repaid  him  the 
amount  of  bis  debt. 

On  the  part  of  the  Defendants  in  error,  it  was  insisted  upon,  that  an  executor  de 
son  tort  could  derive  no  advantage  from  the  wrongful  character  which  he  had  thought 
proper  to  assume;  that  Coulter's  case  was  a  sufficient  authority  as  to  that  point,  and 

(a)  Which  was  relied  upon  by  the  Court  of  B.  R.  as  decisive,  3  Terra  Rep. 
B.  E.  590. 


2  H.  BL.  26.  VERNON    V.  CORTIS  409 

fully  supported  the  position  laid  down  in  Bacon's  Abridgement ;  that  in  CmiUer's  case 
also  the  Defendant  was  a  creditor  by  bond  in  the  natnre  of  a  statute  staple,  and  there- 
fore his  debt  was  of  a  higher  degree  (stat.  23  Hen.  8,  c.  6),  than  that  of  the  Plaintiff, 
who  sued  only  on  a  common  bond,  and  yet  the  Defendant  was  not  permitted  to  retain. 
The  only  groutid  open  to  argument  is  that  which  arises  from  the  delivery  over  of  the 
effects  to  the  rightful  administratrix,  and  her  assent  to  the  retainer.  It  is  true  that 
an  admiin'stration  granted  to  an  executor  de  son  tort  legalizes  his  previous  acts,  and 
gives  him  a  right  to  retain  ;  but  that  arises  merely  ex  necessitate,  from  the  same 
necessity  which  gives  the  general  right  to  executors  to  retain  for  their  own  debts, 
namely,  to  avoid  the  absurdity  and  inconvenience  of  a  man's  bringing  an  action  against 
himself.  And  delivery  over  of  the  eflTects,  after  action  brought,  cannot  defeat  the  action 
which  was  well  brought,  nor  abate  the  writ.  If  the  effects  had  been  delivered  over 
before  action  brought,  it  would  have  been  good,  because  it  would  support  the  plea  of 
plene  administravit.  Salk.  313.  But  the  plea  of  plenfe  administravit  must  be  of  an 
administration  before  action  brought  (a)':  no  subsequent  payment  can  entitle  an 
executor  to  the  benefit  of  that  plea.  No  person  can  have  a  plea  puis  darrein  continu- 
ance by  his  own  act ;  it  must  [26]  be  either  the  act  of  law  or  of  the  Plaintiff  that  can 
intitle  him  to  it.  Nor  can  he  by  his  own  mere  act,  done  after  action  brought,  give 
himself  a  plea  in  bar  of  the  action.  Thus  in  Bradhury  v.  Reynel,  Cro.  Eliz.  56.5  (J),  the 
Court  held  that  the  Defendant,  having  once  made  himself  chargeable  to  the  Plaintiff's 
action,  as  executor  de  son  tort,  could  not  afterwards  discharge  himself  by  matter  ex 
post  facto.  The  same  principle  is  recognized  in  Paclget  v.  Priest,  2  Term  Rep.  B.  R.  97. 
With  respect  to  bankruptcy,  release,  &c.  subsequent  to  action  brought,  from  which 
the  party  may  derive  a  plea,  in  those  instances  it  is  the  operation  of  law,  and  not  the 
mere  act  of  the  Defendant,  which  makes  the  benefit  personal  to  himself.  As  to  the 
argument  drawn  from  the  assent  of  the  rightful  administratrix,  it  cannot  be  law  that 
such  assent  should  give  validity  to  the  right  of  retainer  claimed  by  the  Defendant,  so 
as  to  bar  the  Plaintifl's  action,  which  was  well  founded  when  brought :  and  besides, 
such  a  defence,  if  admitted,  would  be  often  used  as  a  colour  for  the  purposes  of  fraud 
and  collusion. 

On  this  day,  after  consideration,  Lord  Loughborough  declared  the  unanimous 
opinion  of  the  Court,  that  whatever  hardship  or  inconvenience  there  might  be  in  the 
decision,  yet  as  the  law  was  settled,  the  Court  ought  not  to  overturn  it.  That  on  both 
the  points  rested  upon  in  the  argument,  the  law  was  established  by  a  series  of  authorities 
from  Coulter's  case  to  that  in  Salk.  313,  that  an  executor  de  son  tort  could  not  retain 
for  his  own  debt,  though  of  a  superior  nature,  nor  could  he  avail  himself  of  a  delivery 
over  of  the  effects  to  the  rightful  administrator,  after  action  brought,  nor  of  the  assent 
of  the  administrator  to  his  retainer,  so  as  to  defeat  the  action  of  the  creditor. 

Judgment  aflBrmed  (a)^. 

End  of  Hilary  Term. 

(ay  In  Evans  v.  Prosser,  3  Term  Rep.  B.  R.  186,  it  was  holden  "  that  a  plea  of  set- 
off, that  the  Plaintiff  was  indebted  to  the  Defendant  at  the  time  of  the  plea  pleaded, 
was  bad  ;  but  that  it  ought  to  have  stated,  that  he  was  indebted  at  the  commencement 
of  the  action  ;"  in  contradiction  to  Reynolds  v.  Beerling,  Mic.  25  Geo.  3,  B.  R.,  which 
case  Buller,  J.,  said,  he  found  could  not  be  supported  as  to  that  point.  [Vide  Le  Brett 
V.  Papillon,  i  East,  502.     Lee  v.  Levy,  4  B.  &  C.  393.] 

(b)  But  qu.'cre  whether  what  is  stated  in  Bradbury  v.  Reynel  were  true,  viz.  that 
the  Court  held,  that  if  administration  had  been  committed  to  the  Defendant,  it  would 
not  have  purged  the  first  tort?  [See  the  cases  collected  in  3  T.  R.  589.  See  also 
Picard  v.  Broivn,  6  T.  R  551.] 

(ay  At  the  close  of  the  first  argument,  a  doubt  was  suggested  by  Mr.  Justice  Gould, 
whether  the  Stat.  43  Eliz.  c.  8,  s.  2,  had  not  given  an  executor  de  son  tort  a  general 
right  to  retain  for  his  own  debt,  and  the  counsel  for  the  Defendants  in  error  were 
desired  to  advert  to  that  statute,  previous  to  the  second  argument. 

Afterwards  Bower  said,  that,  according  to  the  desire  of  the  Court,  he  had  looked 
into  the  statute,  but  that  it  appeared  to  him  clearly  to  relate  only  to  the  case  of 
fraudulent  administrations,  which  it  was  designed  to  prevent.  To  which  opinion  the 
Court  seemed  to  assent. 
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[27]  Casks  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Easter  Term,  in  the  Thirty-Second  Year  of  the  Reign  of  George  III. 

Field  qui  TAM  against  Carron.     Wednesday,  April  25th,  1792. 

The  Court  will  not  require  the  Plaintiff  in  a  qui  tam  action  to  give  securitj'  for  costs, 
though  it  appear  by  affidavit  that  he  is  insolvent  (a)'.  In  such  a  case,  the  proper 
mode  for  the  Defendant  to  pursue,  is  to  move  the  court  that  the  issue-money  should 
be  paid  into  the  hands  of  the  prothonotary  {b)K 

Adair,  Serjt.,  moved  for  a  rule  to  shew  cause,  why  the  proceedings  in  this  action 
(which  was  against  the  keeper  of  a  lotteryoflfice  for  the  petialiies  incurred  by  insuring 
tickets  (c),  should  not  be  staid,  till  the  Plaiiititl'  give  security  for  costs,  on  an  affidavit 
of  his  insolvency  and  cxtrcrae  indigence.  But  the  Court  said,  they  had  already  gone 
as  far  as  they  could  in  actions  of  this  kind,  hy  preventing  the  issue  money  from  being 
paid  to  the  Pl;iintiff,  and  ordering  it  to  be  placed  in  the  hands  of  the  prothonotaiy  (d) : 
that  to  require  a  security  for  costs  would  be  directly  contradicting  the  acts  of  parlia- 
ment, which  gave  the  penalties  to  whoever  would  sue  for  them,  without  imposing  any 
such  condition. 

Kule  refused. 


[28]    Shrubb  against  Barrett  and  Another.    Friday,  May  11th,  1792. 

If  there  be  two  Defendants  in  an  action  of  assumpsit,  one  of  whom  suffers  judgment 
by  default,  and  the  other  obtains  a  verdict,  he  who  obtains  the  verdict  is  also 
inlitled  to  costs. 

In  this  action  of  assumpsit  for  goods  sold  and  delivered,  one  of  the  Defendants 
suffered  judgment  to  go  by  default,  and  the  other  gained  a  verdict;  but  the  judge 
did  not  certify  that  there  was  reasonable  cause  for  making  him  a  Defendant,  according 
to  Stat.  8  &  9  W.  3,  c.  11,  s.  1  (a)l  The  prothonotary  having  allowed  costs  to  him 
who  obtained  the  verdict,  a  rule  was  granted  to  shew  cause  why  the  taxation  should 
not  be  reviewed.  Watson,  Serjt.,  who  moved  for  the  rule,  contended  that  before  the 
passing  the  statute  8  &  9  W.  3,  c.  11,  if  there  were  two  Defendants,  and  one  suffered 
judgment  by  default,  and  the  other  had  a  verdict,  he  was  not  intitled  to  costs,  the 
courts  holding  that  the  former  statutes  (J)'- which  gave  costs  to  Defendants,  related 
only  to  cases  in  which  all  the  Defendants  had  a  verdict.  This  being  found  inconvenient, 
the  Stat.  8  &  9  W.  3,  c.  11,  gave  costs  where  one  of  the  Defendants  was  acquitted, 
unless  the  judge  should  certify.  But  that  statute  mentions  only  trespass,  assault, 
false  imprisonment  and  ejectment,  and  has  been  construed  so  strictly  as  not  to  extend 
to  trespass  on  the  case,  2  Stra.  1005,  to  trover,  Barnes,  139  (8vo,  last  edit.),  to  replevin, 
3  Burr.  1284,  nor  to  an  information,  Salk.  194.  The  same  construction  therefore 
ought  to  prevail  in  the  present  action,  which  being  assumpsit,  is  clearly  an  action  on 
the  case. 

Le  Blanc,  Serjt.,  in  shewing  cause,  urged  that  all  the  cases  cited  on  the  other 
side,  were  of  actions  founded  on  torts,  between  which  and  those  on  contracts  of  this 
kind  there  was  this  material  difference,  viz.  that  torts  were  joint  and  several,  so  that 
one  Defendant  might  be  acquitted,  and  the  other  found  guilty  ;  but  that  contracts 
being  joint,  where  there  were  two  Defendants  in  an  action  on  a  contract,  one  could 
not  have  a  verdict,  without  a  demonstration  that  there  was  no  cause  of  a  joint  action 
against  both.  It  was  immaterial,  therefore,  that  in  the  present  case  judgment  went 
by  default  against  one  Defendant,  since  the  other  obtained  a  verdict.     1  Lev.  63, 

(ay  [Accord.  Bull.  N.  P.  196.] 

(by  [As  to  payment  of  the  issue  money,  vide  ante,  vol.  i.  p.  254,  note  (a).] 

(c)  Stat.  22  Geo.  3,  c.  47,  and  27  Geo.  3,  c.  1. 

(d)  This  is  the  course  in  qui  tam  actions  if  the  Defendant  apply  for  it  by  motion. 
The  same  practice  also  prevails  in  B.  R.  3  Term  Rep.  B.  R.  137. 

(a)-  Which  indee.l  would  have  been  rather  singular,  if  it  had  been  required, 
{by  23  Hen.  8,  c.  15.     4  Jac.  1,  c.  3, 
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1  Siderf.  76,  1   Keb.  284,  are  authoiities  to  this  point  in  an  action  of  covenant,  and 
Pract.  Reg.  C.  P.  102,  in  an  action  of  assumpsit. 

The  Court  were  very  clearly  of  this  opinion,  and  therefore 

Discharged  the  rule. 


[29]     LOVERIDGE,  one,  &e.  against  Plaistow.     Friday,  May  11th,  1792. 

If  a  person  be  arrested  after  the  writ  is  returnable,  the  oflBcer  cannot  legally  detain 
him  (though  for  the  shortest  time)  till  the  writ  be  contained  {of. 

Runnington,  Serjt.,  shewed  cause  against  a  rule,  to  discharge  the  Defendant  out 
of  the  custody  of  the  sheriff  of  Middlesex,  on  the  following  circumstances.  The 
capias  was  returnable  in  three  weeks  of  Easter,  viz.  on  Sunday  April  the  29th  ;  on 
Monday,  April  the  30th,  at  eight  o'clock  in  the  morning,  the  Defendant  was  arrested, 
and  detained  by  the  officer  till  ten  o'clock  on  that  morning,  at  which  time  the  Plaintiff 
renewed  the  writ.  This  Runnington  contended  was  a  legal  detainer,  though  the 
arrest  was  void,  being  made  after  the  former  writ  had  expired  (i).  But  the  Court 
were  of  a  different  opinion,  and  therefore  made  the 

Rule  absolute  for  the  Defendant's  discharge. 


Welsh  against  Troyte.     Friday,  May,  11th,  1792. 

An  action  cannot  be  brought  in  a  county  court,  unless  both  the  Defendant  reside  and 
the  cause  of  action  arise  within  the  county,  i.e.  within  the  jurisdiction  of  the  court. 
Therefore,  though  the  demand  be  for  less  than  40s.  if  the  cause  of  action  arise  in 
one  county,  and  the  Defendant  live  in  another,  the  action  must  be  brought  in  a 
superior  court  (a)-. 

A  rule  was  granted  to  shew  cause  why  all  the  proceedings  in  this  action,  which 
was  for  coals,  sold  and  delivered  to  the  amount  of  11.  2s.  6d.  only,  should  not  be  set 
aside,  on  the  ground  that  as  the  demand  was  for  a  sum  under  40s.  the  action  ought 
to  have  been  brought  in  the  county,  and  not  in  this  court. 

Rooke,  Serjt.,  shewed  for  cause,  that  the  Defendant  lived  in  Devonshire,  and  that 
the  sale  and  delivery  of  the  coals  was  in  Somersetshire  ;  that  the  action  therefore 
could  not  be  brought  in  the  court  of  either  of  those  counties  ;  not  in  the  former, 
because  the  cause  of  action  arose  in  the  latter,  nor  in  the  latter,  because  the  Defendant 
lived  in  the  former  :  for  it  was  a  rule  of  law  that  no  suit  could  be  brought  in  a  county 
court  unless  both  the  Ddfendant  resided,  and  the  subject-matter  arose  within  its 
jurisdiction,  stat.  AYest.  1,  cap.  3.5.    2  Inst.  229,  230,  231. 

The  cause  having  stood  over,  on  this  day  Lawrence,  Serjt.,  who  moved  for  the 
rule,  admitted  that  it  could  not  be  supported,  the  following  authorities  being  against 
it;  viz.  Dalton  Sher.  412,  cap.  110,  where  it  was  said  that  "sheriffs  in  their  county 
courts  may  examine,  hear,  and  determine  certain  smaller  personal  actions,  as  of  debts 
due  upon  contracts,  &c.  [30]  assumpsit,  &c.  happening,  made,  or  done,  within  their 
county;"  and  Hern's  Pleader,  493,  498,  where  in  proceedings  in  county  courts,  the 
cause  of  action  was  alleged  to  be  "within  the  jurisdiction  of  the  Court,"  &c. 

Rule  discharged. 

{ay  [Accord.  Barlmu  v.  Hall,  2  Anstr.  461.  Birch  v.  Prodger,  1  Bos.  &  Pul.  N.  R. 
135.  But  third  persons  who  find  him  in  such  custody  have  a  light  to  consider  him 
as  being  lawfully  in  custody,  and  to  proceed  against  him  accordingly.  Barclay  v. 
Faher,  2  B.  &  A.  743.  1  Chitty's  Rep.  579,  S.  C.  and  see  the  notes  there,  and  Tidd's 
Pr.  217,  8lh  Edit] 

(6)  Writs,  therefore,  which  are  returnable  on  a  Sunday,  must  be  executed,  at 
latest,  on  the  Saturday  before. 

(a)-  [Accord.  TiM  v.  JFoodward,  6  T.  R.  175.  Busbg  v.  Fearm,  8  T.  R.  235. 
Smith  V.  0' Kelly,  1  Bos.  &  Pul.  75.     Harwood  v.  Lister,  3  Bos.  &  Pul.  617.] 
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MiTCUELL  against  Wheeler.    Saturday,  May  12tb,  1792. 

The  Court  will  not  set  aside  an  execution  issued  on  a  jndj^nient  .ifter  notice  of  a  writ 
of  error,  if  it  appear  from  the  admission  of  the  Defendant's  attorney,  that  the  writ 
of  error  was  brought  merely  for  delay  (o)'. 

A  Mile  was  obtained  by  Bond,  Serjt.,  to  shew  cause  why  an  execution  issued  on 
the  judj^iuent  in  this  case,  after  notice  of  the  allowance  of  a  writ  of  error,  should  not 
be  set  aside,  Kciby,  Serjt.,  shewed  cause  by  producing  an  atiidavit  of  the  Plaintiff's 
attorney  stating  the  proceedings,  and  an  admission  of  the  Defendant's  attorney,  that 
the  writ  of  error  was  merely  for  delay,  and  to  drive  the  PlaintiH'  into  terms.  This 
the  Court  hold  to  be  sufficient  cause,  as  it  appeared  from  the  admission  of  the  attorney 
himself,  and  therefore 

Discharged  the  rule  (b). 

Green  against  Croft  and  Others.     Saturday,  May  12th,  1792. 

Where  there  is  a  devise  to  A.  for  life,  of  the  rents  and  [)rofits  of  a  real  estate,  and  the 
interest  and  dividends  of  personal  property,  and  after  his  death,  the  whole  estates, 
both  real  and  personal,  to  be  divided  between  B.  and  C,  the  executors  and  trustees 
arc  bound  to  pay  to  A.  the  annual  produce  of  the  personal  as  well  as  leal  property, 
(especially  if  the  personal  property  be  money  in  the  funds,)  without  requiring  a 
receipt  stamped  as  for  a  legacy  ;  such  annual  payment  not  being  subject  to  the 
tax  (a)'^  imposed  on  legacies.  [By  stat.  20  Geo.  3,  c.  28,  23  Geo.  3,  c.  58.]  Qufere, 
whether  in  any  case  an  executor  can  refuse  to  pay  a  legacy  until  a  receipt  or 
discharge  be  given'! 

This  was  an  action  for  money  had  and  received  to  the  use  of  the  Plaintiff;  the 
Defendant  pleaded  the  general  issue,  and  a  verdict  was  found  for  the  Plaintiff,  for 
10021.  7s.  6id.,  subject  to  the  opinion  of  the  Court,  on  a  case,  the  material  part  of 
which  stated,  that  on  the  27th  of  December,  1782,  George  Huddleston,  by  his  will 
devised  all  his  real  and  personal  estates  to  the  Defendants  "James  Croft,  (ieorge  Hud- 
dleston, Jervoise  Purefoy,  and  John  Walker,  their  heirs,  executors,  and  administrators, 
in  trust  that  they  and  the  survivor  of  them,  and  the  heirs,  executors  and  administrators 
of  such  survivor,  do  and  shall  receive  all  and  singular  the  rents  and  profits,  interests 

(ay  [Accord.  Pool  v.  Charnork,  3  T.  R.  79.  Law  v.  Smith,  4  T.  R,  436  (n).  So  if 
the  attorney  admit  it  in  effect,  though  not  in  terms,  Miller  v.  Coumis,  2  Bos.  &  Pul. 
329.  See  also  Spooner  v.  Garland,  2  M.  &  S.  471.  llawkins  v.  Snuggs,  2  M.  &  S.  476. 
Eicke  V.  Soive.rhy,  1  B.  &  C.  287.  But  where  it  did  not  appear  but  that  the  declaration 
of  the  Defendant  that  he  would  delay  the  Plaintiff  was  made  before  any  action 
pending  the  Court  refused  leave  to  take  out  execution  after  error  brought.  Barhett 
V.  Barnard,  4  M.  &  S.  331.  And  in  Rawlins  v.  Perry,  1  Bos.  &  Pul.  N.  R.  307,  the 
Court  would  not  allow  the  Plaintiff  to  take  out  execution  pending  a  writ  of  error, 
merely  because  the  Defendant's  attorney  had  declared  that  the  debt  would  be  settled, 
iiiid  that  time  was  all  the  Defendant  wanted.  So  the  Court  set  aside  an  execution 
issued,  pending  a  writ  of  error  sued  out  before  final  judgment  signed,  when  the 
Defendant  had  six  months  previously  declared  that  if  the  PlaintitFdid  not  accept  the 
terms  then  proposed,  ho  should  never  have  any  thing,  and  that  he  (the  Defendant) 
would  ultimately  bring  a  writ  of  error.  Rcdford  v.  Garrod,  1  B.  Moore,  2.53.  7  Taunt. 
537,  S.  C.    See  Tidd's  Prac.  1202,  8th  edit,  and  ante,  vol.  i.  p.  432.] 

(b)  Goodin  v.  Uammond,  Trin.  31  Geo.  3,  C.  B.  A  rule  was  obtained  to  shew 
cause  why  all  proceedings  should  not  be  staid  in  an  action  on  a  judgment,  pending  a 
writ  of  error.  On  shewing  cause,  it  appeared  that  the  Defendant  in  the  original 
action  had  once  taken  out  a  summons  to  pay  the  debt  and  costs,  which  he  afterwards 
deserted,  and  suffered  judgment  to  go  by  default;  and  that  the  attorney  admitted 
there  was  no  error,  but  that  the  writ  was  brought  merely  for  delay.  This  being 
disclosed  on  affidavit,  the  rule  was  discharged  with  costs. 

(a)-  [By  Stat.  20  Geo.  3,  c.  28,  23  Geo.  3,  c.  .58,  and  29  Geo.  3,  c.  51,  the  duty  was 
imposed  upon  legacies  through  the  medium  of  the  receipt,  and  not,  as  in  the  later 
statutes,  immediately  upon  the  legacy  itself.] 
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[31]  and  dividends  thereof,  and  pay  and  apply  the  nelt  annual  produce,  after  deducting 
thereout  all  charges  and  expanses  of  setting,  letting,  and  managing  the  same,  to  ray 
nephew  John  Green  (the  Plaintiff)  during  his  life;  and  after  his  death,  to  convey, 
assign,  transfer,  and  pay  the  same  to  and  amongst  his  children  living  at  his  death," 
&c.  that  the  same  persons,  who  were  thus  appointed  trustees,  were  also  executors  of 
the  will ;  that  the  testator  died  on  the  r2th  February  1784  ;  that  the  annual  value  of 
his  real  estates,  after  deducting  charges  and  expenses,  was  2841,  Gs.  7-ld.,  and  of  his 
personal,  after  making  the  same  deduction,  7781. ;  that  the  Defendants  received  those 
two  sums  previous  to  the  commencement  of  the  action,  and  tendered  and  offered  to 
pay  the  same  to  the  Plaintiff  on  his  giving  them  a  receipt  or  discharge  upon  such  a 
stamp  or  stamps  as  is  or  are  imposed  by  stat.  20  Geo.  3,  c.  28,  23  Geo.  3,  c.  58,  and 
29  Geo.  3,  c.  51.  And  the  question  for  the  opiidon  of  the  Court  was,  whether  the 
Plaintiff  was  intitled  to  receive  from  the  Defendants,  both  or  either  of  the  said  sums 
of  2841.  6s.  7id.  and  7781.  without  giving  a  receipt  or  discharge  for  the  same,  or  any 
part  thereof,  on  a  legacy  stamp,  as  required  by  the  above  cited  statutes,  or  either 
of  them? 

On  the  part  of  the  Plaintiff',  Le  Blanc,  Serjt.,  made  four  points, 

1.  Whether  a  legatee  were  bound  to  give  a  receipt  for  his  legacy'? 

2.  Whether  the  statutes  in  question  extended  to  an  interest  in  lands? 

3.  Whether  they  extended  to  a  life  interest  in  personal  property  ? 

4.  Whether  the  stat.  29  Geo.  3,  c.  51,  which  passed  after  the  death  of  the  testator, 
was  applicable  to  this  case? 

With  respect  to  the  first  point,  none  of  the  statutes  make  it  necessary  that  a 
receipt  should  be  given,  but  only  have  the  effect  of  declaring  that  no  receipt  shall  be 
evidence  of  payment,  unless  it  be  properly  stamped  :  it  is  not  enacted  that  the 
payment  of  a  legacy  shall  not  be  proved  by  other  modes  of  evidence,  as  by  witnesses 
who  were  present.  If  an  action  be  brought  to  recover  a  sum  of  money,  it  is  no 
defence  for  the  Defendant  to  say  that  he  offered  to  pay  the  money  on  condition  that 
the  Plaintiff  would  give  him  a  receipt  (a)',  which  the  Plaintiff  refused  ;  and  such  a 
tender  would  not  be  good.  As  to  the  second  point,  the  word  legacy  in  the  statutes 
cannot  be  holden  [32]  to  extend  to  a  devise  of  lands ;  the  ordinary  signification  of  it 
being  the  bequest  of  a  sum  of  money  in  gross,  and  it  is  plain,  that  personal  property 
alone  was  in  the  contemplation  of  the  legislature,  since  the  word  legacy  is  followed 
by  the  words  "  any  share  or  part  of  a  personal  estate,  divided  by  force  of  the  statute 
of  distributions."  The  sura,  thei'efore,  of  2841.  63.  7i  !.  the  produce  of  the  real  estates 
is  quite  out  of  the  question,  and  to  that  the  Plaintiff  is  clearly  entitled.  As  to  the 
third  point,  the  word  legacy,  as  used  in  the  acts  of  parliament,  cannot  be  fairly 
construed  to  include  an  annuity,  in  the  nature  of  which,  this  bequest  of  the  annual 
produce  of  the  personal  estate  evidently  was:  for  if  the  legislature  had  intended  to 
charge  that  species  of  properly  with  a  stamp  duty,  they  would  probably  have  appointed 
some  person  in  the  stamp  office  to  regulate  it,  as  is  done  in  the  case  of  the  duty  on 
indentures  of  apprenticeship  (a)^.  Suppose  the  testator  had  directed  the  dividends 
and  interest  of  his  personal  estate  to  accumulate,  the  produce  in  that  case  could  not 
be  liable  to  the  duty,  for  then  interest  upon  interest  would  ha  charged.  So  if  part 
of  the  interest  were  directed  to  be  laid  out  in  the  maintenance  of  an  infant  during  his 
minority,  it  could  not  be  said  in  that  case  that  a  stamped  receipt  as  for  a  legacy  must 
be  given  for  every  payment.  It  was  the  intention  of  the  legislature,  that  the  gross 
amount  of  money  which  should  be  given  by  a  testator  away  from  his  wife  and  children, 
should  be  liable  to  pay  a  duty,  whicli  duty,  to  prevent  evasion,  is  to  be  charged  on 
the  receipt.  But  it  was  not  intended  to  charge  the  produce  which  arises  after  the 
testators  death,  or  the  dividends  on  the  public  funds,  the  receipts  for  which  are  not 
liable  to  any  duty  at  all.  And  the  Defendants  in  this  case  might  have  enabled  the 
Plaintiff  to  receive  the  dividends  at  the  Bink,  by  means  of  a  power  of  attorney. 
Indeed  it  is  plain,  that  every  legacy  is  not  within  the  meaning  of  the  statutes,  as,  for 
instance,  a  specific  chattel.     Suppose,  too,  that  goods  were  bequeathed  to  A.  for  life, 

(a)'  But  the  obligor  of  a  single  bond  is  not  bound  to  pay  without  an  acquittance 
under  seal :  otherwise  of  a  bond  with  condition,  Bro.  tit.  Faits,  pi.  8.  1  Vin.  Abr.  192. 
Fortese.  Rep.  145.  [The  reason  is,  because  payment  was  no  plea  at  common  law  to 
debt  on  single  bond.] 

{af  Stat.  8  Anne,  c.  9,  s.  37. 
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remainder  to  B.,  A.  could  not  be  required  to  give  a  receipt  for  the  value  at  which 
the  use  of  them  might  bo  estimated  (b). 

Lawrence,  Serjt.,  for  the  Dufeiidants.  Wherever  a  legacy  is  liable  to  the  duly, 
the  legatee  ought,  in  reason,  to  l)e  coiupLllablo  to  give  a  receipt;  for  it  would  defeat 
the  end  of  the  acts  of  par-[33]  liament,  to  hold  them  not  to  be  compulsory.  The 
definition  of  a  legacy  given  by  Swinborne  (Part  I.  8.  6,  p.  17),  is  "a  gift  left  by  the 
deceased,  to  be  paid  or  performeil  by  the  executor  or  administrator ;  "  and  that  the 
terra  legacy  includes  a  devise  of  lands  as  well  as  a  bequest  of  chattels,  appears  from 
Shep.  Touch.  400,  Salk.  415,  Bendl.  GO.  This  is  in  the  nature  of  a  legacy  to  be  paid 
at  different  times,  or  by  instalments,  the  same  as  if  the  testator  had  directed  so  much 
to  be  paid  to  the  Plaintiff  every  half  year :  for  if  the  increase  is  not  a  legacy,  what 
is  il^  Nor  is  there  any  hardship  in  this  construction  ;  for  the  same  property  is  not 
paid  for  more  than  once,  if  the  duty  is  levied  only  on  what  is  received.  Suppose  the 
whole  had  been  directed  to  accumulate  during  the  life  of  the  father,  and  after  his 
death  to  be  paid  to  the  children,  must  not  they  have  paid  the  legacy  duty  for  such 
accumulation  ?  In  this  case,  all  the  payments  make  one  gross  sum,  fur  which  the  duty 
ought  to  bo  paid.  If  a  testator  gives  a  legacy  of  a  certain  sum  to  be  raised  out  of  the 
rents  and  profits  of  his  land,  it  would  be  cle;irly  liable  to  the  duty.  It  was  the 
intention  of  parliament  that  all  persons  should  pay  the  tax  who  were  the  objects  of 
the  testator's  bounty ;  and  it  is  incumbent  on  the  Court  to  carry  that  intention  into 
effect. 

Lord  LouoiinOROUGii.  The  only  question  for  us  to  consider  is,  whether  a  receipt 
under  the  legacy  acts  was  necessary  in  this  case.  The  Defendants  might  have 
empowered  the  Plaintiff  to  receive  the  money  himself,  which  brings  it  exactly  to  the 
case  of  money  had  and  received  by  them  to  the  Plaintiff's  use.  Legacies  charged  on 
land  are  undoubtedly  liable,  but  not  a  devise  of  land,  or  of  an  interest  in  the  land. 
No  receijjt  is  given  for  land,  and  the  Plaintiff  in  this  case  is  tenant  for  life  in  equity, 
and  might  have  received  the  rents  from  the  tenants,  fur  it  woulil  have  been  no  imputa- 
tion on  the  Defendants  to  have  permitted  him  so  to  do.  The  intention  of  the  legislature 
was  to  charge  ail  pecuniary  legacies,  it  being  supposed  that  for  them  the  executors 
would  find  it  necessary  to  take  receipts;  and  therefore  where  the  executor  can  demand 
a  receipt  as  executor,  he  may  deduct  it  out  of  the  legacy.  But  this  is  not  a  case  where 
the  executors  can  demand  a  receipt,  for  undoubtedly  they  might  authorize  the  legatee 
to  receive  the  dividends  at  the  Bank,  and  if  an  action  were  to  be  brought  afterwards 
by  him  for  the  dividends,  it  would  be  a  sufficient  defence  for  the  executors  that  he 
had  received  them  himself,  of  which  the  books  of  the  Bank  would  be  evidence.  It 
is  impossible  to  construe  the  words  "any  [34]  legacy  "  to  mean  all  legacies,  for  it  is 
plain  they  do  not  extend  to  specific  chattels,  as  a  horse  or  a  peiee  of  furniture.  So 
a  residue  is  out  of  the  act  of  parliament,  and  accumulations  de  anno  in  annum  are  not 
subject  to  the  tax,  for  if  they  were,  it  would  be  taxing  interest  upon  interest.  Suppose 
a  legacy  of  lOOOl.  were  given  to  A.  in  trust  for  an  infant  to  go  over  in  case  he  should 
die  during  his  minority,  and  the  infant  dies  ;  the  interest  iluring  his  life  would  belong 
to  his  representatives,  and  the  remainder-man  would  be  intitled  to  the  principal.  Now 
in  that  case,  would  the  interest  be  liable  to  the  legacy  duty?  Or  suppose  the  money 
was  paid  to  a  trustee  by  the  executor  and  a  receipt  taken  for  the  whole,  would  the 
remainder-man  afterwards  be  liable  S  The  act  does  not  appear  to  me  to  charge  the 
profits  arising  after  the  death  of  the  testator,  but  only  the  gross  amcmnt  at  the  time 
of  his  deith.  If  this  interest  were  liable,  it  would  follow,  that  all  dividends  of  the 
public  funds  transmitted  by  will  to  persons  for  life,  would  piy  an  annual  tax  ;  which 
would  very  much  sink  the  credit  of  the  funds.  It  is  difficult  to  calculate  the  value 
of  an  annuity;  and  the  calculation  can  only  be  made  at  the  time  when  the  annuity 
commences  :  besides,  the  annuitant  may  sell  it.  But  the  growing  profits  after  a 
testator's  death,  are  not  subject  to  the  lax.     As  this  demand  therefore  is  for  nothing 

(6)  The  fourth  point,  viz.  whether  the  slat.  29  Geo.  3,  c.  57,  which  passed  after 
the  death  of  the  testator,  was  applicable  to  this  case,  was  not  argued.  Nor  indeed 
was  it  very  material,  as  that  statute  could  only  affect  the  quantum  of  the  tax.  But 
it  seemed  to  be  admitted  in  the  course  of  the  argument,  that  if  the  legacy  tax  were 
to  be  paid  at  all,  it  must  be  such  as  was  prescribed  by  that  statute,  though  passed 
subsequent  to  the  death  of  the  testator. 
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but  growing  profits,  the  Plaintiff  must  have  judgment  for  the  whole  sum  found  by 
the  verdict. 

Gould,  J.,  of  the  same  opinion.  This  bequest  may  perhaps  be  considered  as 
a  legacy  to  the  children,  with  an  exception  in  favour  of  the  Plaintiff  during  his  life. 

Heath,  J.  If  the  legacy  tax  were  to  be  charged  on  the  dividends  of  the  public 
funds,  it  would  be  a  breach  of  the  national  credit,  and  contrary  to  the  acts  of  parlia- 
ment, which  expressly  provide,  that  they  shall  not  be  liable  to  any  taxes  or  impositions 
whatsoever  (a)'.  It  is  a  great  error  in  the  legacy  acts  that  legacies  themselves  are  not 
chargeable,  but  only  the  receipts  for  them. 

VViLSON,  J.  The  legacy  acts  do  not  seem  to  me  to  extend  to  this  case,  nor  to  those 
cases  where  a  receipt  cannot  be  given,  as  where  a  legacy  is  bequeathed  to  an  executor  ; 
in  which  case  he  could  not  give  a  receipt  to  himself. 

Judgment  for  the  Plaintiff  for  the  whole  sum  found  by  the  verdict. 


[35]     Kay,  one,  &c.  against  Whitehead.     Saturday,  May  12th,  1792. 

Time  to  plead  under  a  judge's  order,  is  reckoned  inclusive  of  the  day  of  the  date  of  the 
order,  but  exclusive  of  the  day  on  which  it  expires  {a)\ 

Adair,  Serjt.,  shewed  cause  against  setting  aside  an  interlocutory  judgment  signed 
in  this  case  for  want  of  a  plea,  on  the  following  circumstances. 

A  rule  to  plead  having  been  given,  a  summons  for  time  was  taken  out;  on 
Saturday  the  28th  of  April  a  judge's  order  (b)  was  made  for  a  week's  time  to  plead  ; 
and  on  Satuiday  the  .5th  of  May  in  the  afternoon,  judgment  was  signed.  The  question 
therefore  whether  the  judgment  was  regular,  depended  on  this,  namely,  whether  the 
week's  time  to  plead  was  to  be  reckoned  inclusive  or  exclusive  of  the  day  when  the 
order  was  madel  The  officers  of  the  court  being  referred  to  stated  the  practice  to  be, 
that  the  time  was  reckoned  inclusive  of  the  day  of  the  date  of  the  order,  but  exclusive 
of  the  day  when  it  expired  ;  that  the  judgment  therefore  was  regular  (c).     And 

Gould,  J.,  cited  from  a  MS.  note,  the  case  of  "Read  v.  Montgomery,  in  this  Court, 
Easter,  26  Geo.  3,  where  an  order  for  time  to  plead  was  made  on  the  16th  of  May, 
and  judgment  signed  on  the  23d  of  that  month  for  want  of  a  plea,  which  the  Court 
held  to  be  regular  on  consulting  the  officers." 

Rule  discharged. 

North  against  Evans.     Monday,  May  2lBt,  1792. 

Of  the  four  days  allowed  to  perfect  bail  after  exception,  the  first  is  reckoned  exclusively, 
and  the  last  inclusively  ;  so  that  where  the  exception  was  on  Wednesday,  an  attach- 
ment could  not  regularly  issue  against  the  sheriff  till  the  Tuesday  following  (Sunday 
being  no  day).  But  though  the  attachment  did  issue  on  the  Monday,  the  Court 
would  not  set  it  aside,  because  the  bail  were  not  perfected  {af. 

Lawrence,  Serjt.,  shewed  cause  against  setting  aside  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body  on  the  following  circumstances.  Bail  were  put 
in  on  Monday  the  30th  of  April,  on  Wednesday  the  2d  of  May  an  exception  was 
entered,  and  on  Monday  the  7th  of  May  no  bail  being  justified,  the  attachment  issued. 

(a)i  Vide  stat.  3  Geo.  1,  c.  7,  s.  27.  Runnington's  Edit,  and  the  other  statutes 
there  referred  to.     [But  now  see  statutes  36  Geo.  3,  c.  52.     55  Geo.  3,  c.  184.] 

(a)-  [But  see  Freeman  v.  Jackson,  1  Bos.  &  Pul.  479.  See  also  Aspinall  v.  Smyth, 
2  B.  Moore,  655,  that  where  time  to  plead  is  given  under  a  judge's  order,  such  time 
is  to  be  reckoned  from  the  expiration  of  the  time  to  plead  and  not  from  the  date  of 
the  order.     But  see  Tidd's  Pr.  476,  8th  Ed.] 

(b)  The  order  was  drawn  up  in  the  usual  way,  and  nothing  appeared  on  the  terms 
of  it  decisive  of  the  question. 

(c)  The  practice  in  this  court  is,  that  the  Plaintiff  may  sign  judgment  at  the 
opening  of  the  office  in  the  afternoon  of  the  day  after  the  time  to  plead  has  expired. 
In  B.  li.  he  cannot  do  so  till  after  24  hours  have  passed  from  that  time. 

{af  [See  Maycock  v.  Solyman,  1  Bos.  &  Pul.  N.  R  139.     Tidd's  Pr.  257,  8th  Ed.] 
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This,  Lawrence  contended,  was  regular,  because  he  said  the  bail  ought  to  have  been 
perfected  on  the  Saturdaj'  preceding,  viz.  May  the  5th,  the  four  days  allowed  for 
perfecting  bail  after  an  exception  being  inclusive.  On  the  other  hand,  Cockell,  Sorjt., 
insisted  that  the  attachment  was  [36]  too  earl}';  that  the  first  of  the  four  days  was 
reckoned  exclusively,  and  the  last  inclusively';  and  therefore  that  the  attachment 
could  not  issue  till  Tuesday,  May  8th,  the  preceding  Monday  being  one  of  the  four 
days.  The  Court  declared  themselves  of  this  opinion,  but  as  the  bail  weie  not  in  fact 
perfected,  they  said  they  could  not  allow  the  present  motion,  and  therefore 
Discharged  the  rule  with  costs. 

CoNCANEN  against  Lethbridge.     Monday,  May  21st,  1792. 

In  an  action  on  the  case  against  a  sheriff'  for  taking  insufficient  sureties  in  a 
replevin  bond,  the  Plaintiff  may  recover  damages  beyond  the  penalty  of  the  bond, 
i.e.  for  more  than  double  the  value  of  the  goods  distrained  (a)>. 

This  was  an  action  on  the  case  against  the  sheriff  of  the  county  of  Somerset  for 
taking  insufficient  suieties  in  a  replevin  bond. 

The  declaration  consisted  of  two  counts  ;  the  first  stated  that  the  Plaintiff  on  the 
13lh  of  October  1788  distrained  goods  and  chattels  of  a  large  value,  to  wit,  of  the 
value  of  211.  4s.  in  the  dwelling  house  of  one  Thomas  Jones,  for  arrears  of  rent,  to 
wit,  for  101.  10s.  then  due  from  the  said  Thomas  to  the  PlaiutitF,  &c. ;  that  the  goods 
were  replevied,  a  plaitit  levied  in  the  county  court,  and  pledges  foinid  to  prosecute  the 
said  Thomas  Jones,  William  I^ewis  and  Charles  Lewis,  which  plaint  was  removed  by 
re.  fa.  lo.  into  the  King's  Bench;  that  in  Trinity  teim  29  Geo.  3,  the  s.iid  Thomas 
impleaded  the  now  Plaintiff  on  the  said  plaint  in  the  King's  Bench,  that  the  now 
Plaintiff  avowed  the  taking,  Szc.  for  the  101.  IDs.  rent  arrear,  and  that  such  proceedings 
were  therefore  had  ;  that  in  Michaelmas  term  in  the  31st  year  of  (4eo.  3,  it  was  con- 
sidered by  the  said  Court  that  the  said  Thomas  should  take  nothing  by  his  said  writ, 
&c.  &c.  and  that  the  now  Plaintiff  should  have  a  return  of  the  goods,  &c.  And  it 
was  also  considered,  &c.  that  the  now  Plaintiff  should  recover  against  the  said  Thomas 
841.  which  in  and  by  the  said  court  were  adjudged  to  him  according  to  the  form  of 
the  statute  in  such  case  made  and  provided  for  his  costs  and  charges,  &c.  That  after- 
wards the  now  Plaintiff  sued  out  a  certain  writ  directed  to  the  sheriff  of  the  county 
of  Somerset,  whereby  it  was  commanded  to  the  said  sheriff  that  he  should  cause  a 
return  to  be  made  to  the  said  Plaintiff  of  the  said  goods  and  chattels,  &c.  &c.  ;  that 
the  then  sheriff  returned  that  the  goods  and  chattels  were  eloined,  &:c.  S:c.  It  was 
then  stated,  that  the  Defendant,  so  being  such  sheriff  as  aforesaid,  and  not  regarding 
the  duty  of  his  office,  &c.  but  fraudulently  intending  to  defraud  the  Plaiii-[37]-tift',  &c. 
and  to  deprive  him  of  his  said  distress  and  of  all  benefit  thereof,  did  not  at  or  before 
the  replevying  of  the  said  goods  and  chattels,  &c.  take  from  the  said  Thomas  and  two 
responsible  persons  as  sureties,  a  bond  in  double  the  value  of  the  goods  distrained,  &c. 
&c.  And  the  Plaintiff  further  said  that  the  said  goods  and  chattels  have  not  beea 
returned  to  him,  &e.  nor  the  rent,  for  which  the  distress  was  made,  paid,  nor  the 
judgment  discharged  or  satisfied,  nor  had  the  said  Thomas  Jones,  William  Lewis,  or 
Charles  Lewis,  or  any  other  person  whatsoever,  answered  for  or  paid  to  the  Plaintiff 
the  value  of  the  goods  and  chattels  distrained  as  aforesaid,  or  any  part  thereof;  by 
reason  of  which  said  premises  the  Plaintiff'  is  still  deprived  of  the  benefit  of  the  said 
distress  (a)-,  &c. 

The  second  count  was  nearly  the  same  as  the  first,  but  concluded  with  stating, 
that  the  Defendant  did  not  before,  or  at  the  time  of  replevying  the  said  goods  and 
chattels,  to  the  said  Thomas,  take  from  him  pledges  sufficient  as  well  for  the  said 
goods  and  chattels  so  distrained,  being  returned,  if  a  return  should  be  adjudged,  as 

(o)'  [But  it  is  now  clearly  decided  that  in  an  action  against  the  sheriff  for  taking 
insufficient  sureties,  no  more  can  be  recovered  against  him  than  the  party  could  have 
recovered  against  sufficient  sureties,  i.e.  double  the  value  of  the  goods  distrained.  See 
Emm  v.  Brander,  post,  547.  Baker  v.  Garratl,  3  Bingh.  59.  Willes,  375  (ti).  See 
Scott  V.  IFaithman,  3  Stark.  N.  P.  C.  171.] 

(o)^  It  was  not  stated  under  the  per  quod  either  in  this  or  the  other  count,  that  the 
Plaintiff'  had  sustained  damage  by  the  costs  of  the  rtplevin  suit. 


2H.  BL.  38.  CONCANEN    V.  LETB BRIDGE  417 

for  the  said  Thomas  prosecuting  his  said  complaint,  which  he  ought  to  have  done 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  but  neglected 
80  to  do,  for  that  the  said  Thomas  Joues,  William  L  wis,  and  Francis  Lewis  above 
mentioned  to  have  been  returned  by  the  Defendant  as  such  sheriff  as  aforesaid,  at  the 
time  of  their  becoming  pledges,  were  not  sufficient  to  answer  for  prosecuting  the  said 
plaint,  and  for  duly  returning  the  said  goods  and  chattels  so  distrained,  in  case  a  return 
should  be  adjudged  ;  but  the  said  Thomas  Jones,  William  Lewis  and  Charles  Lewis 
at  the  time  of  their  being  found  by  the  said  Thomas,  and  accepted  by  the  said  Defen- 
dant as  such  sureties,  were  and  now  are  insufficient  and  totally  irresponsible  for  that 
purpose,  nor  have  the  said  goods  and  chattels  been  returned  or  delivered  to  the  Plain- 
tiff, nor  hath  the  said  judgment  been  yet  discharged  or  satisfied,  nor  have  the  said 
Thomas  and  the  said  William  Lewis  and  Charles  Lewis,  any,  or  either  of  them,  or  any 
other  person  answered  to  the  Plaintiff  for  the  value  of  the  said  goods  and  chattels  so 
distrained,  or  of  any  part  thereof,  by  reason  of  which  said  premises  the  Plaintiff  is 
deprived  of  the  said  goods  and  chattels,  and  of  the  whole  benefit  of  the  said 
distress,  &c. 

At  the  trial  it  appeared  that  the  rent  in  arrear  was  101.  lOs.  the  costs  of  the 
replevin  suit  811.  the  value  of  the  goods  221.  4s.  [38]  and  the  penalty  of  the  bond 
501.  An  expense  of  51.  also  had  been  incurred,  in  the  proceeding  de  retorno 
habendo. 

The  Plaintiff  had  a  verdict,  with  1001.  damages,  subject  to  the  opinion  of  the  Court, 
as  to  what  ought  to  be  the  extent  of  them. 

A  rule  was  granted  to  shew  cause  why  the  damages  should  not  be  reduced  to  the 
value  of  the  rent  distrained  for,  or  to  such  other  sum  as  the  Court  should  think 
proper 

Against  this  rule,  in  a  former  term,  Adair  and  Watson,  Serjts.,  shewed  cause. 

The  damage  sustained  and  stated  by  the  Plaintiff  is,  that  he  has  lost  the  benefit 
of  his  distress.  The  sureties  in  the  replevin  bond  engage,  not  only  that  the  goods 
shall  be  returned,  but  that  the  Plaintiff  shall  prosecute  his  suit  with  effect.  They  are 
therefore  liable  to  the  extent  of  the  penalty  of  the  bond,  not  only  for  the  value  of  the 
goods,  but  also  for  the  costs  of  the  avowant  in  proceeding  for  the  rent  in  arrear.  The 
sheriff  therefore  ought  to  be  liable  to  the  same  extent,  as  the  sureties  would  have 
been  if  they  had  been  solvent.  The  declaration  states  amongst  the  gravamina  the 
costs  paid  by  the  Plaintiff  in  the  replevin  suit,  and  concludes  generally  per  quod  he 
has  lost  the  benefit  of  the  distress,  and  sustained  damage  to  the  value  of  1001.  The 
costs  of  the  replevin  are  incident  to  the  distress,  and  when  the  Plaintiff  loses  the 
benefit  of  the  distress,  he  loses  the  benefit  of  those  costs.  The  benefit  of  the  distress 
is,  that  he  shall  have  his  rent  with  the  costs  of  acquiring  it.  The  costs  necessarily 
follow  the  rent,  and  need  not  be  separately  claimed.  The  per  quod  referring  to  all 
the  premises,  it  is  unnecessary  to  repeat  them  at  the  close  of  the  declaration. 
Carth.  451.  Salk.  15.  The  cases  of  Pattison  v.  Proiuse  (Bull.  N.  P.  602.  Cromp. 
Prac.  238.  [16  Vin.  Ab.  400]),  and  Gibson  v.  Burnell  (Trin.  20  Geo.  3,  C.  B.)  were 
similar  to  the  present. 

Eooke  and  Lawrence,  Serjts.,  argued  in  support  of  the  rule.  The  Plaintiff  can 
recover  no  more  than  he  would  have  had  if  the  sheriff  had  acted  right.  Now  the 
sheriff  is  to  take  a  bond  in  double  the  value  of  the  goods  (c).  If  he  had  taken  such  a 
bond  in  this  case,  it  would  have  been  for  no  more  than  441.  8s.  This  is  the  farthest 
extent  therefore  to  which  the  sheriff  ought  to  be  liable.  But  in  the  declaration  the 
Plaintiff  claims  no  more  than  the  benefit  of  the  distress,  which,  he  alleges,  he  has  lost 
by  the  Defendant's  misconduct.  Now  the  benefit  of  [39]  the  distress  can  be  no  more 
than  the  value  of  the  goods  taken.  The  sureties  are  not  liable  for  the  costs  of  the 
replevin  suit,  but  only  to  return  the  goods.  If  the  goods  are  returned,  the  bond  is 
not  forfeited;  as  against  the  sureties,  then,  nothing  could  be  demanded  but  the  value 
of  the  goods.  The  costs  of  the  replevin  suit  cannot  be  a  special  damage,  arising  from 
the  act  of  the  sheriff.  He  is  not  to  take  sureties  for  those  costs,  which  were  not  given 
to  the  avowant  till  the  stat.  21  Hen.  8,  c.  19,  gave  them.  But  sureties  de  retorno 
habeudo  were  directed  by  stat.  West.  2.  The  11  Geo.  2,  c.  19,  does  not  alter  the 
nature  of  the  obligation  of  the  sureties,  but  only  the  form,  and  some  part  of  its  effect. 
But  if  the  Plaintiff  were  iutitled  to  recover  these  costs,  as  special  damages,  he  ought 

(c)  Stat.  11  Geo.  2,  c.  19,  s.  23. 
C.  P.  IV.— 14 
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to  have  stated  them  us  such  in  his  declaration.  He  states  indeed  in  the  count  the 
judgment  in  replevin  for  the  costs,  not  as  a  ground  of  claim  against  the  Defendant, 
but  to  shew  that  the  suit  was  determined,  which  was  necessary  to  support  the  action. 
Before  the  Legislature  (</)  gave  a  power  to  sell  the  distress,  the  party  distraining  could 
only  have  kept  it  to  compel  payment  of  the  rent. 

Cur.  advis.  vult. 

On  the  last  day  of  the  terra  Lord  Loughborough  said,  that  the  Court  had  examined 
the  roll  in  I'atlkon  v.  Pivwse,  where  it  appeared  that  the  ilamages  given  by  the  jury 
for  which  judgment  was  entered,  were  made  up  of  the  costs  of  the  replevin  suit  and 
the  rent  in  arrear ;  the  sum  was  precisely  the  same  as  was  given  for  the  damages  and 
costs  of  the  Plaintiff  in  the  replevin  suit.  But  there  was  a  circumstance  in  that  case, 
which  was  different  from  the  present,  viz.  that  the  value  of  the  goods  was  more  than 
the  sum  for  which  the  judgment  was  given  ;  the  value  of  them  being  1001.  but  the 
whole  amount  of  the  damages  and  costs  less  than  1001.  Here  the  value  of  the  goods 
was  221.  4s.  which  when  doubled  was  considerably  less  than  the  damages  found,  which 
were  compounded  of  the  rent  in  arrear,  the  costs  in  the  replevin  suit,  and  the  costs  of 
the  retorno  habendo.  But  the  Court  would  give  the  Plaiutifl'  leave  to  enter  up  bis 
judgment  for  the  whole  sum,  subject  to  a  condition  that  he  should  remit  such  part  of 
it,  as,  upon  a  conference  with  all  the  judges,  it  should  appear  he  bad  taken  beyond 
what  he  was  intitled  to.  That  the  Court  were  agreed  that  the  Plaintiff  would  have 
a  right  to  recover  to  the  extent  of  double  the  value  of  the  [40]  goods ;  but  whether 
he  could  go  beyond  that,  was  a  point  upon  which  they  were  not  agreed,  and  upon 
which  they  proposed  to  take  the  opinion  of  the  other  judges,  it  being  a  question  of 
great  importance. 

Cur.  advis.  vult. 

The  cause  having  stood  over  for  some  time, 

On  this  day,  Lord  Loughborough,  gave  the  judgment  of  the  Court.  After  stating 
the  facts,  and  observing,  that  it  clearly  appeared  at  the  trial,  that  the  Defendant  knew 
the  sureties  to  be  insufficient  at  the  time  when  he  took  them,  his  Lonlship  proceeded 
thus. 

This  case  has  been  fully  argued,  and  the  Court  has  given  it  long  and  great  con- 
sideration, a  similar  case  having  been  lately  decided  in  the  Court  of  King's  Bench  («), 
with  which  we  cannot  bring  ourselves  to  concur.  It  was  contended,  in  the  argument, 
that  the  damages  ought  not  to  exceed  the  amount  of  the  jieiialty  of  the  replevin  bond, 
and  also  that  the  value  of  the  goods  limited  the  responsil)ilily  of  the  sheriff',  because 
if  he  had  done  his  duty,  and  taken  sufficient  sureties,  the  Plaintiff  could  not  have 
recovered  more  than  double  that  value.  It  will  therefore  be  proper  to  take  a  view  of 
the  law  on  this  subject,  as  it  originally  stood,  and  the  subsequent  alteration  which  it 
has  undergone.  At  common  law,  the  sheriff,  on  delivering  the  goods,  took  pledges 
to  prosecute,  who  were  to  answer  the  amercement.  By  the  statute  West.  2  (cap.  2) 
"  he  who  delivered  the  goods  was  also  to  take  pledges  for  the  return  of  the  beasts  or 
the  price  of  them  ;  and  it  appears  from  2  Inst.  340,  that  if  he  took  insufficient  pledges, 
they  were  no  pledges  within  that  statute,  and  the  sheriff'  was  charged  by  it,  as  if  he 
had  taken  no  pledges  at  all."  At  that  time,  then,  the  sheriff'  was  liable  to  answer  the 
value  of  the  goods.  From  thence  down  to  the  21  Hen.  8,  there  could  be  no  question  as 
to  costs,  as  there  were  no  costs  given  to  the  avowant  before  the  passing  of  the  stat. 
21  Hen.  8,  c.  19.  But  it  appears  from  2  Inst.  107,  and  341,  that  after  judgment  of 
return  irreplevisa'>le,  the  lord  or  avowant  was  not  bound  to  return  the  cattle,  unless 
not  only  the  arrearages  of  rent  were  tendered,  but  also  "all  that  was  due  upon  the 
judgment  in  the  avowry." 

Thus  the  law  stood,  till  the  act  11  Geo.  2,  c.  19,  was  made,  the  last  section  of 
which  was  to  remedy  the  mischiefs  of  vexatious  proceedings  in  replevin.  In  this 
section  also  the  case  is  [41]  supposed,  that  the  bond,  which  is  the  additional  security, 
might  be  forfeited.  If  so,  the  penalty  is  a  debt,  and  judgment  muit  be  entered  up  to 
the  extent  of  it;  but  in  the  same  section  there  is  an  equitable  jurisdiction  given  to 
the  Court,  to  qualify  the  penalty  by  giving  such  relief  to  the  parties  upon  the  bond, 
as  may  be  agreeable  to  justice  and  reason,  by  rule  of  Court,  which  shall  have  the 
nature  and  effect  of  a  defeasance  to  the  bond.     This  made  a  material  alteration  in  the 


(d)  2  W.  &  M.  c.  5.     8  Anne,  c.  15.     4  Geo.  2,  c.  28.    11  Geo.  2,  c.  19. 
(o)  Yea  V.  Lelhbridge,  4  Term  Eep.  B.  It.  433. 
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law  with  respect  to  the  relief  which  the  landlord  has,  wheie  the  replevying  is 
vexatious;  as  the  judgnieut  is  for  the  whole  penalty,  it  must  cover,  according  to  the 
equitable  jurisdiction  of  the  Court,  all  that  has  been  lost  by  the  proceeding  ;  there 
would  be  no  equity,  it  would  not  be  "agreeable  to  justice  and  reason,"  unless  the 
whole  were  covered.  If  therefore  an  action  were  brought  on  the  security  given  by 
the  statute,  the  party  would  be  entitled  to  the  whole.  The  only  question  then  is, 
how  far  he  shall  be  entitled  where  he  does  not  proceed  upon  the  statute.  In  Prowse 
V.  Pallison  (Bull.  N.  P.  60),  it  was  decided,  after  great  doubt,  that  an  action  on  the 
case  would  lie.  What  then  is  the  measure  of  damages,  in  an  action  on  the  case  against 
an  officer  for  neglecting  the  duties  of  his  office  ■  AVhat  has  the  Plaintiff  lost  by  the 
neglect?  This  is  a  culpable  neglect,  not  merely  a  simple  non-feasance,  and  must  have 
been  accompanied  with  a  bad  intention.  The  rule  then  must  depend  upon  what 
damages  the  party  has  sustained.  The  great  doubt  we  have  had,  has  been,  whether 
we  could  go  beyond  the  penalty  of  the  bond.  But  this  is  the  same  sort  of  question  as 
whether  an  action  on  the  case  would  lie  :  and  there  is  no  rule  which  says,  that  in 
action  on  the  case  for  an  injury  accompanied  with  a  bad  intent,  less  shall  be  recovered 
than  the  whole  damage  sustained.  The  verdict  therefore  must  be  entered  for  the 
whole  sum  found  by  the  jury. 

End  of  Easter  Term. 


[43]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  THiRTy-SECONU  Year  of  the  Reign  of  George  III. 

Brown  against  Leeson.  Tuesday,  June  19tb,  1792.  No  action  will  lie  on  a  wager 
respecting  the  mode  of  playing  an  illegal  game ;  and  if  such  a  cause  be  set  down 
for  trial,  the  judge  at  Nisi  Prius  will  order  it  to  be  struck  out  of  the  paper  (a). 

This  was  an  action  of  assumpsit  on  a  wager.  The  declaration  stated,  "That  a 
certain  discourse  was  had  and  moved  between  the  Defendant  and  the  Plaintiff',  on  the 
number  of  ways  of  nicking  seven  on  the  dice,  allowing  seven  to  be  the  main,  and 
eleven  to  be  a  nick  to  seven.  That  the  Defendant  asserted  that  there  were  no  more 
ways  than  six  of  nicking  seven  on  the  dice,  allowing  seven  to  be  the  main,  and  eleven 
to  be  a  nick,  which  assertion  of  the  Defendant's  the  Plaintiff  denied,  and  thereupon 
both  the  Plaintiff  and  the  Defendant  agreed  to  refer  and  submit  the  determination  of 
the  said  question  in  dispute  to  one  Walter  Payne.     That  thereupon,  in  considera. 

(a)  [A  wager  upon  the  contingency  of  a  peace  between  this  country  and  a  state 
with  which  we  are  at  war,  is  illegal. — Lacaussade  v.  JVTiite,  2  Esp.  N.  P.  C.  629.  So  a 
wager  upon  a  cock-fight,  and  the  judge  will  not  try  such  a  cause.  Squires  v.  IVhisken, 
3  Campb.  N.  P.  C.  140.  Or  upon  a  dog-fight.  Egerton  v.  Furzeman,  1  R.  &  M. 
\.  P.  C.  213.  So  also  a  wager,  whether  an  unmarried  woman  has  had  a  child  ?  and  the 
Judge  will  stop  the  trial.  Ditchburn  v.  Goldsmith,  i  Campb.  N.  P.  C.  152,  and  see 
Cowp.  729.  Nor  will  the  Court  try  an  action  upon  a  wager  on  an  abstract  question 
of  law,  or  judicial  practice,  not  arising  out  of  circumstances  really  existing,  in  which 
the  parties  have  a  legal  interest.  Henkin  v.  Guerss,  2  Campb.  N.  P.  C.  409.  12  East, 
247,  S.  C.  It  seems  also  that  a  wager  between  the  proprietors  of  two  carriages  for 
the  conveyance  of  passengers  for  hire,  that  a  given  parson  should  go  by  one  of  those 
carriages  and  no  other,  is  illegal.  Eltham  v.  Kingsman,  1  B.  Sc  A.  683,  and  see  the 
observations  of  Abbott,  J.,  Ibid.  688,  as  to  the  Judge  refusing  to  try  such  questions, 
with  regard  to  which,  see  also  R.  v.  Deacon,  1  Ry.  &  M.  N.  P.  C.  27,  and  Bum  v. 
Tayhr,  ibid.  {n). 

But  an  action  may  be  maintained  upon  a  wager  of  a  rump  and  dozen,  whether  the 
Defendant  be  older  than  the  Plaintiff.  Hussey  v.  Crickett,  3  Campb.  N.  P.  C.  168. 
So  a  wager  of  less  than  101.  upon  a  legal  horse  race.  M'Allester  v.  Haden,  2  Campb. 
N.  P.  C.  438.  So  also  a  declaration  on  a  wager,  whether  a  certain  agreement  purportwig 
to  be  subscribed  by  A.,  really  was  subscribed  by  him,  is  good  after  verdict.  Micklejield 
V.  Hepgin,  1  Anstr,  133. 

As  to  the  action  against  the  stakeholder  in  case  of  an  illegal  wager.  Vide  ante, 
vol.  i.  p.  65,  note  (a).] 
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tioii  that  the  PlHintifTat  tho  special  instance  of  the  Defendant  had  undertaken  to  pay 
him  the  sum  of  1051.  in  case  the  said  Walter  Payne  should  detcrniitie  that  there  were 
no  more  waj'S  than  six  of  nicking  seven  on  the  dice,  allowing  seven  to  be  the  main, 
«-vnd  eleven  a  nick  to  seven,  he  the  said  Defendant  undertook  to  pay  the  PlaintiH"  the 
sum  of  1051.  in  case  the  [44]  said  Walter  Payne  should  determine  that  there  were 
more  ways  than  si.\  of  nicking  seven  as  aforesaid. 

"That  the  said  Walter  Payne  did  determine  that  there  were  more  ways  than  six  of 
nicking  seven,  &c.  by  means  whereof  the  Defendant  became  liable  to  pay  the  Plaintiff 
the  said  sum  of  1051.  of  all  which  premises  Defendant  hud  notice,"  &c. 

The  second  count  was  similar  to  the  first,  omitting  tho  reference  to  Payne.  The 
third  was  for  money  had  and  received.  Plea,  tho  general  issue.  When  the  cause 
came  on  for  trial,  Lord  Loughborough  directed  it  to  be  struck  out  of  the  paper,  as 
being  of  a  nature  highly  improper  to  be  made  the  foundation  of  an  action  ;  with  a 
proviso,  that  it  should  be  restored,  in  case  the  Court  should,  upon  argument,  be  of  a 
different  opinion.  Accordingly,  a  rule  was  obtained  to  shew  cause  why  it  should  not 
be  restored  to  the  paper. 

Against  which  Le  Blanc,  Serjt.,  shewed  cause.  He  argued,  that  independent  of 
the  general  question,  which  might  be  made  as  to  the  legality  of  a  wager,  in  the  subject 
of  which  neither  party  had  an  interest  (a),  the  circumstances  of  this  particular  transac- 
tion were  such  as  made  it  a  very  unfit  matter  for  discussion  in  a  court  of  justice.  The 
game  of  hazard  being  played  with  dice,  is  prohibited  by  a  number  of  statutes,  and  any 
wager  which  leads  to  an  open  eiKjuiry  into  the  mode  of  playing  that  illegal  game,  b}' 
which  the  by-standers  may  acquire  a  knowledge  of  it,  is  contrary  to  good  morals  and 
the  policy  of  the  law,  and  therefore  not  a  ground  on  which  an  action  ought  to  bo 
maintained.  Those  statutes  are,  33  Hen.  8,  c.  9,  s.  II.  12  Geo.  2,  c.  28,  s.  2. 
13  Ueo.  2,  c.  19,  s.  9.  18  Geo.  2,  c.  34,  s.  1  &  2.  In  Alhvrfold  v.  Beard  (2  Term  Rep. 
B.  R.  610),  which  was  on  a  wager,  whether  the  Canterbury  collection  of  the  duties  on 
hops  in  one  year,  would  amount  to  more  than  the  collection  in  the  preceding  year, 
though  the  Defendant  admitted  that  he  had  lost,  yet  the  Court  set  aside  tho  verdict, 
because  the  wager  was  contrary  to  sound  policy,  inasmuch  as  it  led  to  a  discussion 
which  tended  to  expose  to  the  world  tho  amount  of  the  revenue.  The  present  case  is 
much  stronger  as  it  leads  to  an  enquiry  contra  bouos  mores. 

The  mode  also  of  proceeding  adopted  at  the  trial,  that  of  striking  the  cause  out  of 
the  paper,  was  the  proper  one,  because  [45]  if  it  bad  been  trieil,  such  an  inquiry 
must  necessarily  have  taken  place. 

Thus  in  Jones,  assignee  of  Knight,  v.  Parri/  (cited  in  Allen  v.  Hearn,  1  Terra  Rep. 
B.  R.  58),  Lord  Mansfield  nonsuited  the  Plaintiff  the  moment  the  case  was  opened. 
And  a  good  distinction  is  made  in  Brewdcr  v.  Kidgil,  5  Mod.  368,  and  Comb.  424,  466, 
between  feigned  issues  to  try  a  real  right,  and  those  which  arc  merely  a  cover  for 
another  transaction,  which  Lord  Holt  declared  he  would  not  try.  Besides,  this  wager 
was  void  on  another  ground  :  it  was  laid  on  a  thing  which  admitted  of  no  doubt,  being 
capable  of  demonstration  ;  for  it  is  a  matter  of  certainty,  how  many  times  any  two 
numbers  can  be  thrown  with  a  pair  of  dice. 

Lawrence,  Serjt.,  contra.  This  wager  cannot  be  brought  within  the  description  of 
those  which  are  contra  bonos  mores,  there  being  no  immorality  in  simply  discussing 
the  manner  in  which  a  game  could  be  played.  It  was  a  mere  matter  of  curiosity. 
So  in  PcqM  V.  St.  Lcger,  Salk.  344,  a  wager  on  the  rules  of  the  game  of  backgammon 
was  hoUlen  not  to  be  illegal.  As  to  the  cases  of  Brewster  v.  Kidgil,  and  Atherjold  v. 
Beard,  they  chiefly  proceeded  on  the  ground  that  it  was  a  contempt  of  the  Coui  t  to 
try  one  question,  merely  as  a  feint  to  introduce  the  decision  of  another.  But  there  is 
surely  nothing  which  militates  against  good  morals  or  sound  policy,  in  discussing  how 
many  times  7  and  11  can  be  thrown  on  two  dice,  which  is  the  simple  question, 
abstracted  from  the  cant  terms  nick  and  main.  With  respect  to  the  striking  the  cause 
out  of  the  paper,  that  mode  seems  to  have  been  improper,  because  it  prevents  the 
Plaintiff'  from  carrying  the  question,  which  was  on  the  record,  to  a  court  of  appeal. 

Le  Blanc  replitd,  to  the  objection  that  the  Plaintiff  was  prevented  from  going  on 

(a)  But  the  simple  circumstance  of  neither  party  having  an  interest  in  the  subject- 
matter  of  a  wager,  does  not  seem  alone  sufficient  to  make  the  wager  illegal,  according 
to  the  doctrine  laid  down  in  Good  v.  Elliott,  3  Term  Rep.  B.  R.  693.  [But  see  Henkin 
V.  Guerss,  12  East,  247.] 
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to  a  superior  court,  that  he  had  it  in  his  power  to  bring  a  fresh  action  in  that  court ; 
and  to  the  argument  drawn  from  Pope  v.  St.  Leger,  that  in  that  case  the  bet  was  con- 
cerning a  legal  game,  backgammon  being  excepted  out  of  the  statutes  which  prohibited 
other  games  at  dice  (ay. 

Gould,  J.  I  think  my  Lord  Chief  Justice  did  perfectly  right  in  refusing  to  try  this 
cause.  The  game  of  hazard  stands  con-[46]-demtied  by  the  law  of  England  ;  there  are 
many  statutes  which  make  it  illegal,  and  nothing  can  be  more  injurious  to  the  morals 
of  the  nation,  than  a  public  discussion  of  this  nature,  before  an  audience  whose  curiosity 
is  whetted  to  attend  the  trial  of  such  questions.  The  refusing  therefore  to  try  it  was 
both  laudable  and  legal.  In  Da  Costa  v.  Jones  (Cowp.  729),  which  was  on  a  wager 
concerning  the  sex  of  Madame  D'Eon,  I  believe  Lord  Mansfield  refused  to  try  it  a 
second  time  ;  and  I  very  well  remember  that  the  only  ground  on  which  Mr.  Justice 
Burnet  was  thought  to  have  done  wrong  in  the  case  before  him  (c),  where  he  threw 
the  record  out  of  court,  and  refused  to  hear  the  trial  on  account  of  its  indecency,  was, 
that  it  involved  a  civil  injury  to  the  Plaintiff,  it  being  stated  in  the  declaration  that 
she  had  lost  her  marriage  by  reason  of  the  slander. 

Heath,  J.  All  games  at  dice  except  backgammon  (d)  are  prohibited  by  law,  and  I 
think  it  would  be  vilifying  and  degrading  courts  of  justice,  if  they  were  to  hear,  by 
means  of  a  wager,  a  discussion  on  prohibited  games. 

Lord  Loughborough.  This  was  a  mere  idle  wager,  and  I  [47]  have  no  hesitation  in 
saying,  that  I  think  a  court  or  a  jury  ought  not  to  be  called  upon  to  decide  such  wagers. 
But  that  point  is  not  now  insisted  upon,  nor  is  it  necessary  ;  for  the  other  ground  is 
extremely  clear.     I  therefore  adhere  to  the  opinion  which  I  held  at  the  trial. 

Rule  discharged. 

GOODRIGHT,    ON    THE    SEVERAL   DEMISES   OF    BURTON,    against    RiGBY    AND    OTHERS. 

Wednesday,  June  20th,  1792. 

By  a  marriage  settlement,  lands  were  limited  to  A.  for  life,  remainder  to  B.  for  life, 
with  intermediate  remainders,  remainder  to  the  heirs  of  the  body  of  B.  A.  became 
a  bankrupt,  and  by  an  act  of  parliament  passed  to  vest  his  estates  in  trustees  for 
the  payment  of  his  debts,  &c.  the  lands  in  question  were  given,  after  payment,  &c. 
to  B.  for  life,  with  such  remainders  over  (in  general  terras  of  reference)  as  were 
limited  by  the  settlement :  under  these  circumstances  B.  had  a  vested  estate  tail, 
of  which  she  might  suffer  a  recovery.  A  common  recovery  is  good,  though  the 
sheriff  return  to  the  writ  of  seisin,  that  he  delivered  seisin  on  a  day  prior  to  the 
date  of  the  conveyance  to  make  the  tenant  to  the  praecipe,  where  the  proceedings 
are  all  in  the  same  term,  by  stat.  14  Geo.  2,  g.  20  (a)^. 

Li  this  ejectment  which  was  on  two  demises,  one  of  lands,  &e.  in  the  parishes  of 
Lawford  and  Ardleigh  ;  the  other  of  lands,  &c.  in  the  pirish  of  Lawford  in  the  county 
of  Essex,  tried  before  Mr.  Baron  Hotham  at  Chelmsford,  at  the  Spring  Assizes,  1791, 
the  following  special  verdict  was  found. 

That  John  Launder  and  Francis  Plumtree,  being  seised  in  their  demesne  as  of 
fee  of  and  in  the  lauds,  tenements  and  hereditaments,  in  the  declaration  mentioned, 
by  a  certain  indenture,  bearing  date  the  19th  day  of  December  1738,  made  and  executed 
between  the  said  John  Launder  and  Francis  Plumtree  of  the  first  part,  and  the  Right 

{ay  See  13  Geo.  2,  c.  19,  s.  9.  But  that  distinction  was  not,  nor  could  have  been, 
the  ground  of  the  decision  in  Pope  v.  St.  Leger,  no  exception  having  been  made,  at  the 
time  when  that  case  was  decided,  in  favour  of  the  game  of  backgammon.  It  appears 
indeed  from  the  various  reports  of  that  case,  viz.  Salk.  34-1.     4  Mod.  409.     5  Mod.  4. 

1  Lutw.  484,  that  the  wager  was  holden  not  to  be  within  the  stat.  16  Car.  2,  c.  7, 
against  gaming,  and  therefore  legal,  because  it  was  laid,  not  on  the  chance,  but  on  the 
rules  of  the  game,  or  as  it  is  called,  "  the  right  of  the  play,"  which  was  a  collateral 
matter. 

(c)  See  an  account  of  that  case  in  Da  Costa  v.  Jones. 

(d)  And  games  played  with  the  backgammon  tables,  13  Geo.  2,  c.  19,  s.  9. 

(a)'-  [Affirmed  on  error  in  K.  B.  when  the  objection  as  to  the  estate  tail  of  B.  was 
abandoned.     5  T.  R.  177.     Affirmed  on  error  from  K.  B.  in  the  House  of  Lirds. 

2  Dow,  250.] 


422  GOODRIGHT   r.  RIOBY  2H.  BI,48. 

Honourable   Thomas  Lord    Onslow,  George   Braraston,   William   fiuidolt   and   John 
Barton,  of  the  secoiul  part,  the  said  John  Launder  and  Fuuicis  Plumlree,  for  and  in 
consideration  of  the  sum  of  5s.  to  them  paid  l)y  the  said  Thomas  T<orii  Onslow,  George 
Bramston,  William  Guidott  and  John  Barton,  did  bargain  and  sell  to  the  said  Thomas 
Lord  Onslow,  George  Bramston,  William  (luidolt  and  John   B^uton,  their  executors, 
administrators  and  assigns,  the  ])remises,  with  the  appurtenances  in  the  declaration 
specified,  to  have  and  to  hold  the  same,  with  the  apijuitcnances,  to  the  said  Thomas 
Lord  Onslow,  George  Bramston,  William  Guidott  and  John  Barton,  their  executors, 
administrators  and  assigns,  for  one  year  from  thence  next  ensuing,  by  virtue  whereof, 
and  by  force  of  the  statute  for  transferring  uses  into  possession,  the  said  Thomas 
Lord  Onslow,  George  Bramston,  William  Guidott  and  John  Barton,  were  possessed 
of  the  said  premises,  as  the  law  requires,  and  being  so  possessed  thereof,  by  a  certain 
other  indenture  quadripartite  of  release,  dated  the  19th  day  of  December  1738,  and 
made  between  Sir  John  Williams,  Knight,  Dame  Mary  his  wife,  and  Richard  Williams, 
Enquire,  of  the  first  part,  the  said  John  Launder  and  the  said  Francis  Phuntreo  of  the 
second  part,  and   Ileiny  Burton,  Mary  his  wife,  and  Sarah  Bishop,  of  the  third  part, 
the  said  Thomas  Ijord  Onslow,  Georfjc  Bramston,  William  Guidott  and  John   Barton, 
of  the  fourth  part,  after  reciting  amongst  other  things,  that  a  marriage  was  intended 
to  be  had  and  solemnized  between  the  said  Richard  Williams  and  Sarah  Bishop,  the 
said  John  Launder  and  Francis  Plumtree,  for  the  consideration  in  the  said  indenture 
mentioned,  did  grant,  bargain,  sell,  reraise,  release  and  confirm,  unto  the  said  Thomas 
Lord  Onslow,  George  Bramston,  William  Guidott  and  John  Barton,  in  their  actual 
possession  then  being  by  virtue  of  the  said  bargain  and  sale,  amongst  other  things, 
all  the  several  tenements,  with  the  a)ipurtenanees  in  the  declaration  menlioneil,  to  hold 
the  same  to  the  said  Thomas  Lord  Onslow,  George  Bramston,  William  Guidott  and 
John  Barton,  their  heirs  and  assigns  for  ever,  to  and  for  the  following  uses,  intents 
and  purposes,  that  is  to  say,  as  to  all  the  several  tenements,  with  the  appurtenances 
in  the  first  demise  of  the  said  declaration  mentioned  ;  [48]  to  the  use  of  the  said  Mary 
Burton  dining  her  natural  life,  and  from  and  after  her  decease,  or  the  sooner  determina- 
tion of  that  estate,  to  the  use  of  the  said  Sarah  Bishop  and  her  heirs,  till  the  said 
intended  marriage  should  take  effect,  and  from  and  after  the  solemnization  of  the  said 
intended  marriage,  and  the  determination  of  the  estate  of  the  said  Mary  Burton,  to 
the  use  of  the  said  Richard  Williams  during  his  natural  life,  without  impeachment 
of  waste,  with  remainder  to  the  use  of  the  said  Thomas  Lord  Onslow,  George  Bramston, 
William  Guidott  and  John  Barton,  during  the  life  of  the  said  Richard   Williams,  to 
preserve    the   contingent  remainders,  therein  after  limited,  from   being   deflated  or 
destroyed,  with  remainder  to  the  use  of  the  said  Sarah  Bishop  during  her  natural  life, 
without  impeachment  of  waste,  in  full  satisfaction  of  her  dower,  with  remainder  to 
the  use  of  the  said  Thomas  Lord  Onslow,  George  Braraston,  William  (Juidott  and 
John  Barton,  for  a  term  of  500  years,  without  impeachment  of  waste,  upon  certain 
trusts  therein  specified,  which  said  term  has  lo!ig  since  extinguished,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  said  Richard  Williams  on  the  body  of  the 
said  Sarah  Bishop  lawfully  to  be  begotten,  successively  in  tail  male,  with  remainder 
to  the  use  of  all  and  every  the  daughters  of  the  said  Richard  Williams  on  the  body 
of  the  said  Sarah  Bishop  lawfully  to  be  begotten,  and  to  the  heirs  of  the  body  and 
bodies  of  such  several  and  respective  daughters  lawfully  to  be  begotten,  to  take  as 
tenants  in  common,  and  for  want  of  such  issue,  to  the  use  of  the  heirs  of  the  body  of 
the  said  Sarah  Bishop,  and  for  want  of  such  issue,  to  the  use  of  the  said  Mary  Burton, 
her  heirs  and  assigns  for  ever.    And  as  to  the  several  tenements,  with  the  appurtenances, 
in  the  second  demise  of  the  said  declaration  mentioned,  to  the  use  of  the  said  Sarah 
Bishop  and  her  heirs  until  the  said  intended  marriage  should  take  efTecl,  and  from 
and  after  the  solemnization  of  the  said  marriage,  to  the  use  of  the  said  Richard  Williams 
during  his  natural  life  without  impeachment  of  waste,  and  from  and  after  the  determina- 
tion of  that  estate,  to  the  use  of  the  said  Thomas  Lonl  Onslow,  George  Braraston, 
Williara  Guidott  and  John  Barton,  during  the  life  of  the  said   Richard  Williams  to 
support   the   contingent    remainders    thereinafter   limited,  from    being    defeated    or 
destroyed,  and  from  and  after  the  determination  of  that  estate,  to  the  use  of  the  said 
Sarah  Bishop  during  her  natural  life,  without  impeachment  of  waste,  with  remainder 
after  the  decease  of  the  said  Richard  Williams  and  Sarah  Bishop,  to  the  use  of  the 
first  and  other  sons  of  the  said  Richard  Williams,  on  the  body  of  the  [49]  said  Sarah 
Bishop  lawfully  to  be  begotten,  successively  in  tail  male,  with  remainder  to  the  use 
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of  all  and  every  the  daughters  of  the  said  Richard  Williams  on  the  body  of  the  said 
Sarah  Bishop  to  be  begotten,  and  the  heirs  of  their  several  and  respective  bodies,  as 
tenants  in  common,  and  for  want  of  such  issue,  To  the  use  of  the  heirs  of  the  body  of 
the  said  Sarah  Bishop,  and  for  want  of  such  issue,  to  the  use  of  the  said  Mary  Burton, 
her  heirs  and  assigns  for  ever.  And  the  jiu-ors  aforesaid,  upon  their  oath  aforesaid, 
further  say,  that  Henry  Burton  and  Mary  his  wife,  in  right  of  the  said  Mary,  by  virtue 
of  the  said  two  last  indentures,  entered  into  the  tenements,  with  the  appurtenances 
in  the  first  demise  of  the  said  declaration  mentioned,  and  became  and  were  seised 
thereof  in  their  demesne  as  of  freehold,  to  wit,  for  and  during  the  terra  of  the  natural 
life  of  the  said  Mary,  the  remainders  thereof  in  form  aforesaid  belonging;  and  that 
a  marriage  was  afterwards  had  and  solemnized  by  and  between  the  said  Richard 
Williams  and  Sarah  Bishop,  and  thereupon  the  said  Richard  Williams  entered  into 
the  tenements,  with  the  appurtenances  in  the  second  demise  of  the  said  declaration 
mentioned,  and  became  and  was  seised  thereof  as  the  law  requires  in  his  demesne  as 
of  freehold,  to  wit,  for  and  during  the  term  of  his  natural  life,  the  remainders  thereof 
in  form  aforesaid  belonging.  And  the  jurors  aforesaid,  upon  their  oath  further  say, 
that  the  said  Henry  Burton  and  Mary  his  wife,  and  Richard  Williams  being  so 
respectively  seised  thereof,  the  said  Henry  Burton  and  Mary  his  wife,  by  a  certain 
indenture,  dated  the  24th  of  May  1739,  and  made  and  executed  between  the  said 
Henry  Burton  and  Mary  his  wife,  of  the  one  part,  and  John  launder  the  younger, 
gentleman,  of  the  other  part,  for  divers  good  causes  and  valuable  considerations,  did 
covenant,  promise  and  grant,  to  and  with  the  said  John  Launder  the  younger,  that 
they  would  before  the  end  of  the  then  Easter  Term,  or  the  then  next  Trinity  Term, 
or  some  other  subsequent  term,  acknowledge  and  levy  to  the  said  John  Launder  the 
younger,  and  bis  heirs,  one  or  more  fine  or  fines  sur  conusance  de  droit  tantum,  of 
all  their  reversions  of  the  several  tenements,  with  the  appurtenances  in  the  said 
indenture  and  declaration  mentioned,  which  said  fine  or  fines  should  be  and  enure 
to  the  use  of  the  said  Mary  Burton  during  her  natural  life,  with  the  remainder 
to  the  use  of  the  heirs  of  the  body  of  the  said  Mary  Burton,  by  the  said  Henry 
Burton,  or  by  any  future  husband  lawfully  begotten,  and  of  the  heirs  of  the  body 
and  bodies  of  such  issue  lawfully  issuing,  and  for  de-[50]-fault  of  such  issue,  then 
to  the  use  and  behoof  of  the  said  Henry  Burton,  his  heirs  and  assigns  for  ever.  And 
the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say,  that  in  pursuance  of 
the  said  indenture  last  mentioned,  in  the  said  Easter  Term,  in  the  said  last- 
mentioned  indenture  specified,  a  fine  with  proclamations  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,  was  had  and  levied  in  the  court 
of  his  late  majesty,  of  the  bench  at  Westminster,  before  John  Willes,  Alexander 
Denton,  John  Fortescue  Aland,  and  William  Fortescue,  the  justices  of  our  lord  the 
king,  of  his  common  bench  at  Westminster,  between  the  said  John  Launder 
the  younger.  Plaintiff,  and  the  said  Henry  Burton  and  Mary  his  wife  Defendants, 
amongst  other  things,  of  the  said  reversion  of  and  in  the  several  tenements 
and  premises,  with  the  appurtenances,  comprized  in  the  last  mentioned  indenture, 
and  specified  in  the  within  written  declaratian,  whereupon  the  said  Henry  and 
Mary  were  summoned  to  answer  the  said  John  Launder  the  younger,  in  a  plea 
of  covenant  in  the  said  Court,  that  is  to  say,  that  the  said  Henry  and  Mary  did 
acknowledge  the  same  premises  with  the  appurtenances,  to  be  the  right  of  him 
the  said  John,  and  they  did  grant  for  them  and  the  heirs  of  the  said  Mary,  that  all 
the  estate  and  interest  which  the  said  Mary  then  had  in  the  aforesaid  premises,  with 
the  appurtenances,  should,  after  the  decease  of  the  said  Richard  Williams  and  Sarah 
his  wife,  and  the  longer  liver  of  them  and  their  sons  without  issue  male  of  their  bodies, 
and  their  daughters  without  issue  of  their  bodies,  wholly  remain  to  the  aforesaid  John 
Launder  and  his  heirs,  to  be  held  of  the  chief  lords  of  the  fee  thereof,  by  the  services 
which  to  the  aforesaid  premises  with  the  appurtenances  belong,  for  ever:  And  the 
aforesaid  Henry  and  Mary,  and  the  heirs  of  the  said  Mary  would  warrant  to  the  afore- 
said John  Launder  and  his  heirs,  the  said  tenements  and  premises  with  the  appurtenances 
therein  mentioned,  against  them  the  said  Henry  and  Mary,  and  the  heirs  of  the  said 
Mary  for  ever,  and  for  that,  &c.  And  the  jurors  aforesaid,  on  their  oath  aforesaid 
further  say,  that  the  said  fine  was  afterwards  duly  proclaimed  in  the  said  term,  and  in 
the  three  terms  then  next  following,  aocording  to  the  form  of  the  statute  in  that  behalf 
made  ;  and  that  by  virtue  of  the  said  indenture  and  fine,  the  said  Mary  Burton  became 
and  vvas  seised  of  such  estate,  of  and  in  the  siid  reversion,  as  could  or  might  lawfully 
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pass  to  her,  utiJer  and  by  virtue  of  the  same  indenture  and  fine,  the  further  remainder 
thereof  belonging  to  the  8ai(i  Honry  Burton  and  his  [51]  heirs.  And  the  jurors  afore- 
said, on  their  oath  aforei=aid,  farther  say,  that  the  said  Richard  Wilhanis  afterwards 
became  a  bankrupt,  and  a  commission  was  in  duo  form  of  law  issued  against  him,  and 
John  Wood,  Edward  Mountney  and  Francis  Salmon  were  duly  chosen  assignees  of  his 
estate  and  effects,  according  to  the  form  of  the  statute  in  such  case  made  and  provided 
and  all  the  real  and  personal  estate  of  the  said  R'chard  Williams,  was  in  due  form  of 
law  assigned  to  them  ;  and  the  jurors  aforesaid,  on  their  oath  aforesaid  further  say, 
that  before  and  at  the  time  of  the  said  bankruptcy  and  assignment,  and  of  pa<^sing  the 
act  of  parliament  hereafter  mentioned,  said  liichard  Williams  was  seised  in  his  demesne 
as  of  fee,  of  and  in  the  reversion  an<l  iidieritaiice  of  certain  lands,  tenements  and 
hereditaments  in  the  counties  of  Essex  and  Sudolk,  expectant  on  the  determination  of 
certain  particular  estates,  which  were  by  the  said  indenture  rjuiidripartite  nf  the  SOth 
day  of  December  1738,  limited  to  the  use  of  the  .=aid  Richard  Williams  for  his  life, 
without  impeachment  of  waste,  with  remainder  to  trustees  therein  named,  and  their 
heirs,  during  the  life  of  the  said  Richard  Williams  in  trust,  to  [)reserve  certain  contingent 
remainders  by  the  said  indenture  limited  from  being  (iefealed  and  destroyed,  and  after 
the  decease  of  the  said  Richard  Williams,  to  the  use  of  the  said  S.irah  Williams  for  her 
life,  in  part  of  her  jointure,  and  after  the  decease  of  the  said  Sarah  Williams,  to  the 
use  of  the  said  Thomas  Lord  Onslow,  George  Bramston,  William  Gnidott  and  John 
Barton,  their  executors,  administrators  and  assigns,  for  the  terra  of  six  hundred  years, 
and  subject  to  the  said  term,  to  the  use  of  the  first  and  every  other  son  of  the  said 
Richaid  Williams,  on  the  body  of  the  said  Sarah  Williams  to  be  begotten,  successively 
in  tail  male,  and  that  the  said  lands  and  tenements  last  mentioned  were  the  paternal 
estate  of  the  said  Richard  Williams:  And  that  afterwards,  by  a  certain  act  of  parlia- 
ment made  and  passed  in  the  twenty-first  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  entitled,  "An  act  for  vesting  the  estates  of  Richard  Williams  a 
bankrupt,  which  were  settled  on  his  marriage  with  Sarah  Williams  his  [irosent  wife, 
in  the  assignees  under  the  commission  of  bankiupt  awarded  against  him,  to  be  sold 
for  the  payment  of  his  debts,  and  for  making  a  provision  for  the  said  Sarah  Williams 
and  her  issue,  in  such  manner  as  therein  is  mentioned,"  reciting,  among  other  things, 
the  said  indenture  quadripartite,  "bearing  date  the  20th  day  of  December  1738,  and 
that  the  said  Richard  Williams  had  engaged  in  trade,  and  [52]  had  met  with  great 
losses,  and  contracted  debts  to  the  amount  of  15,0001.;  also  reciting  the  .'aid  commis- 
sion of  bankrupt,  and  the  said  assignment  of  the  real  estate  of  the  said  Richard  Williams, 
to  the  said  John  Wood,  Edward  Mountney  and  Francis  Salmon,  and  that  it  had  been 
proposed  by  and  between  the  said  Richard  Williams  and  Sarah  Williams  on  the  one 
part,  and  the  assignees  under  the  said  commission  of  bankrupt  on  the  other  part, 
that  the  fee-simple  and  inheritance  in  possession  of  the  paternal  estate  of  the  said 
Richard  Williams,  should  be  absolutely  vested  in  the  said  assignees,  in  order  that  the 
same,  or  a  competent  part  thereof,  might  be  sold,  for  raising  money  to  discharge  the 
said  debts  and  incumbrances  of  the  said  Richard  Williams,  an<l  that  the  surplus  of 
the  money  arising  by  any  such  sale,  after  discharging  of  the  said  debts  and  incum- 
brances, should  be  laid  out  in  the  purchase  of  lands  or  hereditaments  in  fee-simple, 
and  that  such  lands  and  hereditaments  so  to  be  purchased,  together  with  such  part 
of  the  said  settled  estates  as  should  not  be  sold,  should  be  settli^i  and  limited  to  the 
uses  and  for  the  purposes  in  the  said  act  mentioned,  and  that  a  provision  shouM  be 
made  out  of  the  other  estates  comprized  in  the  said  indenture  quadripartite,  being  the 
said  premises  in  the  said  declaration  mentioned,  for  the  maintenance,  benefit,  and 
suppoit  of  the  said  Sarah  Williams,  and  of  any  child  or  children  that  she  might  happen 
to  have  by  the  said  Richard  Williams,  in  such  manner  as  is  therein  mentioned,  and 
that  subject  to  such  alterations,  for  the  benefit  of  Sarah  Williams,  and  the  issue  of  the 
said  marriage,  in  case  there  should  be  any,  the  same  estate  should  remain  and  be 
confirmed  to  the  uses,  and  for  the  purposes  in  the  same  settlement  thereof  limited  and 
declared,  it  was  enacted,  that  all  and  every  the  messuages,  farms,  lands,  tenements, 
and  hereditaments,  being  the  paternal  estate  of  the  said  Richard  Williams,  which 
were  so  settled  as  aforesaid,  should  from  and  after  the  first  day  of  June  1748,  be 
settled  upon  and  vested  in,  and  the  same  were  thereby  settled  upon  and  vested  in 
the  said  John  Wood,  Edward  Mountney  and  Francis  Salmon,  their  heirs  and  assigns, 
to  the  use  of  them  their  heirs  and  assigns  for  ever,  freed  and  discharged,  and  absolutely 
acquitted,  exempted,  exonerated  and  indemnified,  of  from  aud  against  all  and  every 
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the  uses,  estates,  tiusts,  powers,  provisoes  and  limitations,  in  and  by  the  said  therein 
recited  settlements  limited,  created,  provided  and  declared  for  the  benefit  of  the  creditors, 
and  payment  of  the  debts  of  the  said  Richard  Williams,  and  other  purposes  [53]  as 
therein  mentioned  ;  And  it  was  further  enacted,  that  the  said  manor,  messuages,  lands, 
tenements  and  hereditaments,  which  in  and  by  the  therein  and  herein  mentioned  inden- 
ture quadripartite,  were  granted,  conveyed,  settled,  and  assured,  to  the  several  uses, 
and  for  the  several  purposes  therein  mentioned,  and  not  being  the  paternal  estate  of 
the  said  Richard  Williams,  with  their  and  every  of  their  appurtenances,  should  from 
and  after  the  1st  day  of  June  1748,  be  settled  upon  and  vested  in  William  Chapman 
of  Battersea,  in  the  county  of  Surry,  and  Robert  Woodford  of  Lincoln's  Inn,  in  the 
county  of  Middlesex,   esquires,  their  executors,  administrators  and  assigns,  for  and 
during,  and  unto  the  full  end  and  term  of  one  hundred  years,  of  the  said  Richard 
Williams  and  Sarah  Williams,  or  the  survivor  of  them  should  so  long  live,  the  said 
term  to  take  effect  in  possession,   as  to    such    parts    or    parcels  of    the    manor  and 
premises,  as  in  and  by  the  said  indenture  quadripartite,  were  limited  in  possession 
to  the    said  Richard    Williams    for    life,   and  to  take  effect  in  possession    after  the 
death  or  other  determination  of    the  estate    for  life,   of    the  said   Mary  Burton,  in 
such  parts  or  parcels  of    the  said    manor   and    premises,  as  by  the    said    indenture 
quadripartite  were  limited  to  her  for  life,  upon  the  trusts,  and  to  and  for  the  ends, 
intents  and  purposes  therein  declared,  of  and  concerning  the  same,  and  which  said 
term   was  determinable    as    in  the  said  act  is  mentioned :    and  subject  to   the  said 
term  of  one  hundred  yeais,  it  was  thereby  enacted  and  declared,  that  the  said  manor 
and  other  the  premises  last  mentioned,  which  in  and  by  the  said  therein  and  herein 
recited  indenture  quadripartite,  were  limited  to  the  said  Richard  Williams  for  his  life, 
and  to  take  effect  in  possession,  and  in  reversion  after  the  death  of  the  said  Mary 
Burton  respectively,  and  also  all  the  estate  and  inheritance  then  vested  in  the  said 
assignees,  by  virtue  of  and  under  the  said  commission  of  bankruptcy  issued  against 
the  said  Richard   Williams  as  aforesaid,  of  and  in  the  same  premises,  should  subject 
to  the  said  terra  of  one  hundred  years,  from  and  after  the  first  day  of  June,  1748, 
be  vested  in   William  Round,   of   Copthall-Court,   London,  and    Gilbert  Todrell,   of 
Lincoln's-Inn,  in  the  county  of  Middlesex,  gentleman,  and    their  heirs,  during  the 
life  of  the  said  Richard  Williams,   upon    trust    to    pay,   apply  and    dispose   of    the 
rents,  issues  and  profits  of  the  same  premises,  upon  the  same  trusts,  and  to  and  for 
the  same  uses,  intents,  and  purposes,  as  were  thereinafter  enacted  and  declared  of  and 
[54]  concerning  the  rents  and  profits  of  the  said  manor  and  premises,   during  the 
said  term  of  one  hundred  years  thereinbefore  mentioned  :  and  that  from  and  after 
the  determination  of    the    said    estate,  and  subject  to    the  said   term,   the  freehold 
and  inheritance  of  all  the  said  manor  and  premises  during  the  life  of  the  said  Richard 
Williams,   should    be   and    remain    to   and   in    the   trustees  to    preserve   contingent 
remainders  named  in  the  said  indenture  quadripartite  and  their  heirs,  during  the  life 
of  the  said  Richard  Williams,  and  after  the  decease  of  the  said  Richard  Williams,  the 
same  should  be  and  remain  to  and  in  the  said  Sarah  Williams,  for  the  term  of  her 
natural  life,  without  irapeacliment  of  waste,  with  such  several  remainders  over,  as 
are  limited  to  the  said  last  mentioned  premises,  in  the  said  indenture  quadripartite,  to 
take  effect  after  her  decease,  in  such  order,  course,  and  manner  as  the  same  were 
thereby  limited  and  appointed  of  and  concerning  the  same  premises ;  provided  never- 
theless, that  nothing  in  that  act  contained  should  prejudice,  impeach  or  defeat,  any 
estate,  use,  trust,  or  interest,  limited,  created  or  declared,  in  or  by  the  siid  recited 
settlement  on  the  ■20th  day  of  December  1738,  unto  or  for  the  benefit  of  the  said  Mary 
Burton,  her  heirs  and  assigns,  and  saving  to  the  king's  most  excellent  majesty,  his 
heirs  and   successors,  and   to  all  and   every  person   and  persons,  bodies  politic  and 
corporate,  his,  her  and  their  heirs,  successors,  executors,  and  administrators,  (other 
than  and  except  the  said  Richard  Williams,  and  Sarah  Williams  his  wife,  and  the  first 
and  other  son  and  sons  between  them  two  begotten,  or  to  be  begotten,  and  the  heirs 
male  of  the  respective  bodies  of  such  sons,  and  the  heirs  male  of  the  body  of  the 
said  Richard   Williams,  and  all  and  every  the  daughter  and  daughters  of  the  said 
Richard  Williams,  on  the  body  of  the  said  Sarah  begotten,  or  to  be  begotten,  and  the 
heirs  of  the  body  and  bodies  of  such  daughter  and  daughters,  and  the  heirs  of  the 
body  of  the  said  Sarah  Williams,  and  also  the  trustees   named   in   the  said   recited 
settlements  of  the  20th  day  of  December  1738,  to  preserve  the  contingent  remainders, 
and  to  execute  the  trusts  of  the  therein  mentioned  several  terms  of  six  hundred  years 
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and  five  huruhed  yeais,  their  respective  heirs,  executors,  administrators  and  assigns, 
and  all  and  every  other  person  &tn\  persons,  claiming  any  use,  trust,  estate  or  interest, 
by  virtue  of  and  under  the  said  recited  settlement  of  the  20th  day  of  December  1738, 
and  not  mentioned  to  bo  saved  by  that  act,)  all  such  estate,  right,  title,  interest,  claim 
and  demands,  [55]  of,  in,  to,  and  out  of  the  same  premises  vested  by  the  said  act,  or 
any  part  thereof,  as  they,  every,  or  any  of  them  had  before  the  passing  of  the  said 
act,  or  would  or  might  have  had  or  enjoyed  in  case  the  said  act  had  not  been  made." 
And  the  jurors  aforesaid  on  their  oath  aforesaid,  further  say,  that  after  the  making  of 
the  said  indenture  of  the  24th  day  of  May  1739,  and  after  the  levying  the  fine  therein 
mentioned,  and  after  the  making  the  said  act  of  parliament,  the  said  Henry  Burton 
made  his  last  will  and  testament  in  writing,  dated  the  17th  day  of  August  1752,  with 
a  codicil  thereunto  annexed  dated  the  18th  day  of  October  1754,  and  which  will  and 
codicil  were  duly  executed  and  attested  to  pass  lands,  whereby  the  said  Henry  Burton 
among  other  things  devised  all  his  messuages,  lands,  tenements,  hereditaments,  and 
real  estates  whatsoever  and  wheresoever  after  the  decease  of  Mary  Burton  his  wife, 
unto  his  brother  Doctor  Michael  Burton  and  his  heirs  :  and  the  jurors  aforesaid,  on 
their  oath  aforesaid  further  say,  that  the  said  Henry  Burton  died  in  the  year  1754 
after  making  the  said  will  and  codicil  without  issue,  and  without  altering  or  revoking 
his  said  will  and  codicil,  and  without  having  disposed  of  such  estate  and  interest  of 
and  in  the  said  tenements,  with  the  ajipurtenances  in  the  said  declaration  mentioned 
as  had  come  to  him  under  the  said  indenture  of  the  24th  day  of  May  1739,  and  the 
said  fine  levied  in   pursuance  of  the  said  indenture;  by  virtue  of  which  said  devise 
Michael  Burton,  the  devisee  named  in  the  said  will  of  the  said  Henry  Burton,  became 
and  was  seised  of  such  estate  of  and  in  the  reversion  of  the  said  tenements,  with  the 
appurtenances  in  the  said  declaration  mentioned  as  had  belonged  to  the  saiil  Henry 
Burton,  and  being  so  seised  afterwards,  to  wit,  in  the  year  of  our  Lord   1759,  died; 
after  whose  death,  all  the  estate  and  interest  of  the  said  Michael  Burton  of  and  in 
the  said  premises,  descended  and  came  to  Michael  Burton,  Esq.  the  lessor  of  the  said 
Cornelius  (the  Plaintiff^)  his  son  and  heir;  and  the  said  Michael  Burton  the  lessor, 
thereupon  became  seised  of  such  estate  of  and  in  the  said  reversion  as  could  or  might 
lawfully  pass  to  him  by  virtue  of  the  several  premises  aforesaid.    And  the  jurors  afore- 
said, on  their  oath  aforesaid,  further  say,  that  the  said  Richard  Williams  died  before 
the  year  of  our  Lord  1788,  without  having  had  issue  by  the  said  Sarah  Williams  ;  and 
that  the  said  Mary  Burton  also  died  on  the  lOlh  day  of  July  in  the  year  of  our  Lord 
1778,  without  having  had  issue  by  the  said   Henry  Burton  or  any  after-[56]-taken 
husband.     And   the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say,  that  the 
aforesaid  term  of  one  hundred  years  ceased  and  determined  immediately  after  the 
death  of  the  said  Richard  Williams  ;  and  that  the  said  Sarah  Williams  after  the  several 
deaths  of  the  said  Richard  Williams  and  Mary  Burton,  entered  upon  the  several  tene- 
ments with  the  appurtenances  in  the  said  declaration  mentioned,  and  became  and  was 
seised  of  such  estate  therein  as  could  or  might  legally  pass  to  her  under  and  by  virtue 
of  the  several  premises  aforesaid,  and  afterwards  by  a  certain  indenture  bearing  date 
and  executed  on  the  ISlh  day  of  November  in  the  year  of  our  Lonl   1778,  between 
the  said  Saiah  Williams  of  the  one  part,  and  one  Robert  Woodford  of  the  other  part, 
she  the  said  Sarah  Williams,  for  and  in  consideration  of  the  sum  of  five  shillings  to 
her  in  hand  paid  by  the  saiil  Robert  Woodford,  did  bargain  and  sell  to  the  said  R')bert 
Woodford,  his  executors,  administrators  and  assigns,  the  afoiesaid  several  premises  in 
the  said  indenture  quadripartite  contained,  not  being  the  paternal  estate  of  the  said 
Richard  Williams  being  the  premises  in  the  said  declaration  mentioned,  to  have  and 
to  hold  the  same  to  the  said  Robert  Woodford,  his  executors,  administrators  and  assigns, 
for  one  whole  year  from  thence  next  ensuing;  by  virtue  whereof,  and  by  force  of  the 
statute  for  transferring  uses  into  possession,  the  said  Robert  Woodford  became  seised 
and  was  possessed  of  the  said  last  mentioned  premises  as  the  law  requires  :  and  being 
so  possessed  thereof  by  an  indenture  tripartite  of  release,  dated  and  executed  on  the 
20th  day  of  November  1778,  and  made  between  the  said  Sarah  Williams  of  the  first 
part,  the  said  Robert  Woodford  of  the  second  part,  and  William  Mayhew  of  Colchester, 
in  the  county  of  Essex,  Esq,  of  the  third  part;  the  said  Sarah  Williams,  for  bariing 
and  extinguishing  all  estates  tail,  and  the  remainders  and  reversions  thereupon  expectant 
and  depending,  and  for  settling,  establishing,  limiting,  and  disposing  of  the  inherit- 
ance of  the  several  premises  in  the  said  indenture  mentioned  to  the  several  uses  therein 
declared  concerning  the  same,  and  for  the  considerations  therein  mentioned,  did  grant, 
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bargain,  sell,  release  and  confirm  unto  the  said  Eobert  Woodford  and  his  heirs  in  his 
actual  possession  then  being,  by  virtue  of  the  aforesaid  bargain  and  sale  thereof  to 
hira  made  by  the  said  Sarah  Williams  for  one  year,  all  the  said  last  mentioned  tene- 
ments with  the  appurtenances,  being  the  premises  in  the  said  declaration  mentioned 
amongst  other  things,  to  have  and  to  hold  the  same  unto  and  to  the  use  and  behoof 
of  the  said  Robert  Woodford  [57]  and  his  heirs,  to  the  intent  and  purpose  that  the 
said  Robert  Woodford  might  become  a  good  and  perfect  tenant  to  the  freehold  of  the 
said  premises,  in  order  that  one  or  more  common  recovery  or  recoveries  might  be 
thereof  had  and  suffered  in  the  then  present  Michaelmas  or  Hilary  term  then  next, 
or  in  any  subsequent  term  ;  and  it  was  thereby  declared  that  the  said  recovery  or 
recoveries  should  be  and  enure  to  the  use  of  such  person  or  persons,  and  of  and  for 
such  estate  and  estates,  intents,  and  purposes,  and  in  such  sort,  manner  and  form  as 
the  said  Sarah  Williams  by  any  deed  or  deeds  in  writing,  to  be  by  her  from  time  to 
time  duly  executed  and  attested  in  the  presence  of  two  witnesses;  or  by  her  last  will 
and  testament  in  writing,  or  any  writing  purporting  to  be  her  last  will  to  be  by  her 
duly  executed,  should  at  any  time  or  times  after  the  making  of  the  said  indenture, 
appoint,  direct,  limit,  or  declare,  and  for  want  of  such  appointment,  and  as  to  such 
part  or  pirts  thereof  whereof  no  such  appointment  should  be  made,  to  the  use  of  the 
said  Sarah  Williams  her  heirs  and  assigns  for  ever.  And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  further  say,  that  the  said  last  mentioned  indenture  was  duly 
inrolled  in  the  Court  of  Chancery  on  the  8th  day  of  December  1778,  being  first  duly 
stamped  according  to  the  statute  in  such  case  made  and  provided,  and  that  the  said 
Robert  Woodford  by  virtue  thereof  became  and  was  seised  of  atid  in  the  said  several 
lands  and  premises  in  the  said  last  mentioned  indenture,  specified,  as  the  law  requires  : 
and  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say,  that  for  the  purposes 
which  are  expressed  in  the  said  indenture,  one  William  Mayhew  sued  and  prosecuted 
a  certain  writ  of  entry  sur  dissessin  en  le  post  out  of  his  majesty's  Court  of  Chancery 
at  Westminster,  directed  to  the  sheriff  of  the  county  of  Essex  bearing  date  the  15th 
day  of  October,  in  the  18th  year  of  his  s:ud  majesty's  reign,  whereby  his  said  majesty 
directed  the  said  sheiiff  ihat  he  should  command  Robert  Woodford,  Esq.  that  justly 
and  without  delay  he  should  render  to  the  said  William  Mayhew,  among  other 
things,  the  several  messuages,  lands,  tenements,  and  premises  in  the  said  declaration 
mentioned  which  he  claimed  to  be  his  right  and  inheritance,  and  into  which  the  same 
Robert  had  not  entry,  but  after  the  disseisin  which  Hugh  Hunt  unjustly,  and 
without  judgment,  had  made  to  the  aforesaid  William  within  thirty  years  then 
last  past,  as  he  said,  and  whereof  he  complained  that  the  aforesaid  Robert  deforced 
him,  and  unless  he  [58]  should  so  do,  and  if  the  said  William  should  give  security 
to  prosecute  his  suit,  that  then  ho  should  summon  by  good  summoners  the  said 
Robert,  that  he  should  be  before  the  king's  justices  at  Westminster  on  the  Morrow  of 
All  Souls  to  shew  why  he  would  not  do  it :  at  which  said  day,  before  Sir  William  de 
Grey,  knt.,  and  his  brethren,  then  justices  of  our  lord  the  king,  of  the  bench  at 
Westminster  aforesaid,  came  as  well  the  said  William  Mayhew  as  the  said  Robert 
Woodford,  in  their  proper  persons,  whereupon  the  said  William  Mayhew  then  and 
there  demanded  against  the  said  Robert  Woodford  all  the  several  tenements  and 
premises  with  the  appurtenances  in  the  said  writ  of  entry  mentioned,  as  his  light  and 
inheritance,  and  into  which  the  said  Robert  had  not  entry,  but  after  the  disseisin 
which  Hugh  Hunt  thereof  unjustly,  and  without  judgment  had  made  to  the  said 
William  within  thirty  years,  &c.  and  whereupon  he  the  said  William  said  that  he  was 
seised  of  the  said  tenements  and  premises  with  the  appurtenances  in  his  demesne  as 
of  fee,  in  time  of  peace,  in  the  time  of  our  lord  the  present  king,  by  taking  the  profits 
thereof,  to  the  value,  &c.  and  into  which,  &c.  and  therefore  he  brought  this  suit,  &c. 
and  the  said  Robert  in  his  own  proper  person  came  and  defended  his  right,  when  &e. 
and  thereupon  vouched  to  warranty  the  saiil  Sarah  Williams,  who  was  then  and 
there  present  in  court  in  her  proper  peison,  and  freely  warranted  the  said  tenements 
and  premises  with  the  appurtenances  in  manner  aforesaid,  &c.  and  thereupon  he  said 
that  he  was  seised  of  the  said  premises  in  his  demesne  as  of  fee,  and  in  right,  in  the 
time  of  peace,  in  the  time  of  the  lord  the  present  king,  by  taking  the  profits  thereof, 
to  the  value,  &c.  into  which,  &c.  and  thereof  he  brought  his  suit,  &c.  and  the  said 
Sarah  tenant  by  her  own  warranty  came  and  defended  her  right,  when,  &c.  and 
thereupon  further  vouched  to  warranty  Thomas  Francis  Martin,  who  was  likewise 
present  there  in  coiu't  in   his  proper  person,  and  freely  warranted   to  her  the  said 
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several  tenements  and  premises  with  the  appuitenaiices,  and  thereupon  the  said 
AVilliam  demanded  against  the  said  Thomas  Francis  tenant  by  liia  own  warranty,  the 
several  tenements  and  premises  with  their  appurtenances  in  manner  aforesaid,  and 
thereupon  he  said  that  he  was  seised  of  the  same  premises  in  his  demesne  as  of  fee 
and  rif^ht  in  time  of  peace,  in  the  time  of  the  lord  the  present  king,  hy  taking  the 
profits  thereof  to  the  value,  &c.  into  which,  i^'c.  and  thereof  he  brought  his  suit,  &c. 
And  the  said  Thomas  Francis  tenant  by  his  own  warranty,  defended  his  right,  when, 
&c.  and  said  that  [59]  the  said  Hugh  did  not  disseise  the  said  William  of  the  said 
premises  as  the  said  William  by  his  writ  and  declaration  therein  had  supposed,  and 
of  that  he  put  himself  upon  the  country,  &c.  And  the  said  William  thereupon 
craved  leave  to  imparle,  and  he  had  it,  &c.  And  afterwards  the  said  William  came 
again  there  into  court  in  the  same  term  in  his  proper  person,  and  the  said  Thomas 
Francis,  although  solemnly  called,  came  not  again,  but  departed  in  contempt  of  the 
court,  and  made  default;  therefore  it  was  considered  that  the  said  Wiliam  should 
recover  his  seisin  agsinst  the  said  Robert  of  the  same  tenements  and  premises  with 
the  appurtenances,  and  that  the  said  Robert  should  have  of  the  lands  of  the  said 
Sarah  to  the  value,  &c.  and  further  that  the  said  Sarah  should  have  of  the  land  of 
the  said  Thomas  Francis  to  the  value,  &c.  and  that  the  said  Thomas  F'rancis  should 
be  in  mercy,  &c.  and  thereupon  the  said  William  prayed  the  king's  writ  to  be  directed 
to  the  sheriff"  of  the  county  of  Essex,  to  cause  full  seisin  to  be  delivered  to  him  of  the 
same  several  tenements  and  premises  with  the  appurtenances  in  the  declaration  within 
mentioned,  and  it  was  granted  to  hira,  &c.  And  thereupon  a  certain  writ  of  our 
lonl  the  king  was  issued  out  of  the  said  court  of  our  said  lord  the  king  of  the  bench 
at  Westminster,  bearing  teste  the  6lh  day  of  November,  in  the  nineteenth  year  of  the 
reign  of  our  lord  the  now  king,  directed  to  the  sheriff  of  Essex,  whereby  our  said  lord 
the  king  commanded  the  said  sheiiff  that  without  delay  he  should  cause  the  said 
William  to  have  full  seisin  of  the  said  several  tenements  with  the  appurtenances,  and 
in  what  manner  he  should  have  executed  that  precept,  he  should  make  appear  to  our 
said  lord  the  king's  justices  at  Westminster,  in  fifteen  days  of  St.  Martin,  and  should 
have  then  there  that  writ,  and  which  said  writ  was  afterwards  and  before  the  return 
thereof  delivered  to  William  Lushington,  Esq.  then  and  there  being  sherifT  of  the 
said  county  of  Essex,  to  be  executed  by  hira  in  duo  form  of  law.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  further  say,  that  in  the  said  fifteen  days  of 
St.  Martin  the  said  William  Mayhew  came  into  the  said  court  of  our  saiil  lord  the  king 
of  the  bench  at  Westminster  aforesaid,  in  his  proper  person,  and  the  sheriff  of  the 
said  county  of  Essex,  namely,  the  said  William  Lushington,  Esq.  then  returned,  that 
he  by  virtue  of  the  said  writ  to  him  directed  on  the  10th  day  of  November  in  the 
same  term  did  cause  full  seisin  of  the  premises  therein  mentioned  to  be  delivered  to 
the  said  William  Mayhew  as  by  the  said  writ  he  was  commanded.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  further  say,  that  the  several  messuages,  lands  and 
[60]  premises  in  the  said  recovery  mentioned,  are  the  same  lands  and  premises  as 
are  mentioned  in  the  indenture  bearing  date  the  20th  day  of  November  1778,  and  of 
which  the  premises  in  the  said  declaration  are  parcel,  and  that  by  virtue  of  the  same 
last  mentioned  indenture  and  recovery  the  said  Sarah  Williams  entered  into  the  said 
tenements  with  the  appurtenances  in  the  sai<l  declaration  mentioned,  and  became  and 
was  seised  of  such  estate  and  interest  therein  as  could  lawfully  pass  to  her  under  and 
by  virtue  of  the  same  indenture  and  recovery,  and  being  so  seised,  the  said  Sarah 
Williams  by  indenture  of  bargain  and  sale  dated  the  17th  day  of  Ju'ii  1779,  between 
the  said  Sarah  Williams  of  the  one  part,  and  The  Right  Honourable  Richard  Rigby 
of  Mistley  Hall,  in  the  county  of  Essex,  one  of  his  Majesty's  Most  Honourable  Privy 
Council,  of  the  other  part,  in  consideration  of  10,5i51.  paid  by  the  said  Richard 
Rigby  to  the  said  Sarah  Williams,  she  the  said  Sarah  Williams  did  ap,)oint,  direct, 
limit,  grant,  bargain,  sell,  and  confirm  unto  the  said  Richard  Rigby,  his  heiis  and 
assigns,  all  the  tenements  with  the  appurtenances  in  the  said  declaration  mentioned, 
to  have  and  to  hold  the  same  unto  the  said  Richard  Rigby,  his  heirs  and  assigns  for 
ever,  which  said  indenture  was  duly  inrolled  in  the  Court  of  Chancery,  being  first 
duly  stamped  according  to  the  form  of  the  statute  in  such  case  made  and  provided. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say,  that  on  the  Morrow 
of  the  Holy  Trinity,  in  the  nineteenth  year  of  the  reign  of  our  lord  the  now  king,  a 
fine  sur  conusance  de  droit  come  ceo,  &c.  was  duly  levied  in  the  Court  of  Common 
Pleas  before  the  justices  of  the  said  court,  between  the  said  Richard  Rigby,  Plaintiff, 
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and  the  said  Sarah  Williams,  Defoiceant,  of  the  several  lauds  and  tenements  in  the 
said  declaration  mentioned,  whereby  the  said  Sarah  Williams  did  acknowledge  all 
the  said  premises  in  the  said  declaration  mentioned  to  be  the  right  of  him  the  said 
Eichard  Rigby,  as  those  which  the  said  Richard  had  of  the  gift  of  the  aforesaid 
Sarah,  and  those  she  did  thereby  remise  and  quit-claim  from  her  and  her  heirs  to  the 
aforesaid  Richard  Rigby  and  his  heirs  for  ever,  and  moreover  that  the  said  Sarah  had 
granted  for  her  and  her  heirs  that  they  would  warrant  to  the  aforesaid  Richard  and  his 
heirs,  the  aforesaid  premises  against  her  the  said  Sarah  and  her  heirs  fur  ever  :  And  the 
said  fine  was  afterwards  duly  proclaimed  in  the  said  term,  and  in  the  three  next 
following  terms  in  the  said  court,  according  to  the  form  of  the  statute  in  that  case 
made  [61]  and  provided,  by  virtue  of  which  said  last  mentioned  indenture  and  fine 
the  said  Richard  Rigby  entered  into  the  said  tenements  with  the  appurtenances  in 
the  said  declaration  mentioned,  and  became  and  was  seised  of  such  estate  and  interest 
as  therein  could  lawfully  pass  to  him  under  and  by  virtue  of  the  said  indenture  and 
fine.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  further  say,  that  the  said 
Sarah  Williams  afterwards,  to  wit,  on  the  22d  day  of  September  1782,  died  without 
issue,  and  that  after  her  death  and  within  five  years  next  after  the  death  of  the  said 
Sarah  Williams,  and  within  one  yeai'  next  before  the  commencement  of  this  suit,  to 
wit,  on  the  13th  day  of  September  1787,  the  said  Michael  Burton  the  lessor  of  the 
said  Cornelius,  actually  and  in  fact  entered  into  and  upon  the  tenements  with  the 
appurtenances  in  the  said  declaration  mentioned  claiming  title  thereto,  and  then  and 
there  claimed  the  same  as  his  estate  and  freehold  for  the  purpose  of  avoiding  the 
said  fine  so  levied  by  the  said  Sarah  Williams  as  last  aforesaid,  and  ejected  the  said 
Richard  Rigby  therefrom,  and  became  and  was  seised  thereof,  and  being  so  seised 
thereof,  afterwards,  to  wit,  on  the  16th  day  of  September,  in  the  said  declaration 
mentioned,  demised  the  said  several  tenements  with  the  appurtenances  to  the  said 
Cornelius,  to  hold  the  same  respectively  to  the  said  Cornelius  and  his  assigns  in 
manner  and  form  as  the  said  Cornelius  bath  in  his  said  declaration  within  alleged, 
by  virtue  of  which  said  several  demises  in  the  said  declaration  within  mentioned,  the 
said  Cornelius  afterwards,  to  wit,  on  the  days  respectively  in  that  behalf  in  the  said 
declaration  mentioned,  entered  into  the  said  tenements  with  the  appurtenances,  and 
was  possessed  thereof,  and  the  said  Cornelius  being  so  possessed  thereof,  the  said  Francis 
Hall,  Ann  Barnard,  and  Martha,  claiming  title  under  the  said  Richard  Rigby,  after- 
wards, to  wit,  on  the  ISth  day  of  September,  in  the  said  declaration  mentioned,  with 
force  and  arms  entered  into  the  several  premises  with  the  appui  tenances  so  respectively 
demised  to  the  said  Cornelius  as  aforesaid,  for  the  several  terms  as  aforesaid,  which 
were  not  then  expired,  and  ejected  the  said  Cornelius  therefrom  as  the  said  Cornelius 
hath  within  thereof  complained  against  them.  But  whether  upon  the  whole,  &c.  &c.  &c. 
On  the  part  of  the  PlaintiflF,  Bond,  Serjt.,  made  two  points  of  argument,  1.  That 
Sarah  Williams  had  not  a  sufficient  estate  tail  vested  in  her,  to  enable  her  to  suffer 
a  recovery  and  bar  the  [62]  remainders  over.  2.  That  supposing  she  had  a  sufficient 
estate  for  that  purpose,  yet  the  recovery  in  question  was  bad,  because  it  appeared  from 
the  return  of  the  sheriff,  that  he  had  executed  the  writ  of  seisin  on  the  10th  of 
November  1778,  but  the  tenant  to  the  pr;ecipe  was  not  made  till  the  19th  and  20th 
of  November  (ft)  in  that  year.  As  to  the  first  point,  he  suggested  that  under  the 
marriage  settlement  1738,  an  estate  for  life  was  limited  to  Sarah  Williams  (then 
Bishop),  and  after  other  estates  interposed,  a  remainder  to  the  heirs  of  her  body,  but 
that  by  the  act  of  Parliament  which  passed  on  the  bankruptcy  of  Richard  Williams, 
her  estate  for  life  was  taken  away,  and  a  new  one  created,  the  limitation  to 
the  heirs  of  her  body  remaining  unaltered;  so  that  there  were  two  estates  created 
by  two  different  instruments,  which  could  not  unite  so  as  to  give  her  a  vested  estate 
tail,  and  enabled  her  to  suffer  a  recovery,  and  bar  the  remainder  in  fee,  which  was 
become  vested  in  Henry  Burton.  But  this  objection  the  Court  immediately  over- 
ruled, and  said  there  could  be  no  doubt  on  the  words  of  the  act,  that  it  operated 
merely  to  confirm  the  estate  tail  which  Sarah  Williams  took  by  the  marriage  settle- 
ment :  that  the  same  objection  had  been  made  in  the  case  of  Driver  v.  Husset/ (b),  and 

(a)  The  date  of  the  conveyance  to  Robert  Woodford. 

(b)  Ante,  vol.  i.  269.  As  the  principal  point  in  that  case,  was  of  a  different  nature, 
and  this  objection  but  slightly  mentioned,  and  not  insisted  upon,  it  was  omitted  in 
the  report. 
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the  validity  of  it  tJeiiicil.  In  this  Bond  acquiesced,  and  applied  himself  to  the  second 
ground  of  aiginuent,  viz.  that  the  recovery  was  void,  on  account  of  the  time  when 
seisin  of  the  freehold  was  stated  hy  the  sherifl'  to  have  been  delivered. 

On  that  ground,  he  argued,  that  it  appeared  on  the  record  that  seisin  was  given 
by  the  sberifT  ten  days  before  the  date  of  the  conveyance  to  the  tenant  of  the  freehold, 
when  in  fact  Sarah  Williams  was  in  possession  of  the  lands.  This  was  repugnant,  and 
vitiated  the  whole  proceeding.  A  recovery  is  not  complete  befoie  execution  ;  being 
a  conveyance  to  uses,  the  nature  of  the  estate  is  not  altered,  nor  does  there  arise  any 
new  use  to  the  recoverer,  till  the  writ  of  seisin  is  properly  executed.  Pigot  on 
Kecov.  153,  Moore,  HI,  Sir  W.  Jones,  10.  Neither  is  this  case  within  the  stat. 
14  Geo.  2,  c.  20,  s.  5,  which  arose  from  the  fictitious  relation  to  the  first  day  of  the  term, 
and  was  made  for  a  different  purpose,  viz.  to  prevent  recoveries  from  being  set  [63] 
aside,  where  the  tenant  to  the  praecipe  is  created  by  deed  executed  after  the  award  of 
the  writ  of  seisin.  Pigot,  58.  Wilson  on  Fines,  348.  The  words  of  the  sixth  section 
of  the  act  are,  "executed  after  the  time  of  the  judgment  given,  and  the  award  of  the 
writ  of  seisin."  But  there  is  a  material  difference  between  the  award  and  the  execu- 
tion of  the  writ,  and  the  7th  and  8th  sections  expressly  provide  that  the  act  shall  not 
be  extended  beyond  its  strict  limits. 

The  counsel  on  the  other  side  were  stopped  by  the  Court,  who  said,  that  though 
there  might  have  been  some  doubt,  if  it  had  been  found  as  a  fact,  that  seisin  was 
actually  given  on  the  10th  of  November,  yet  the  day  named  in  the  return  was  imma- 
terial ;  for  it  was  not  necessary  to  name  any  particular  day,  and  the  return  would 
have  been  good  without  it.  All  that  was  necessary  was,  that  seisin  should  be  delivered 
after  the  judgment,  and  before  the  return  of  the  writ,  and  that  the  proceedings  should 
all  be  in  the  same  term.  That  those  requisites  were  complied  with  in  the  present 
case,  which  was  directly  within  the  statute  14  Geo.  2,  s.  5  &  6.  As  therefore  the  day 
mentioned  in  the  sheriff's  return  was  repugnant  to  the  rest  of  the  proceedings,  it  was 
to  be  rejected,  and  there  must  be 

Judgment  for  the  defendant. 

EONDEAU  against  Wyatt.     Wednesday,  June  27th,  1792. 

A.  and  B.  enter  into  a  verbal  agreement  for  the  sale  of  goods,  to  be  delivered  to  A.  at 
a  future  period  :  there  is  neither  earnest  paid,  a  note  or  memorandum  in  writing 
signed,  nor  any  part  of  the  goods  delivered  ;  this  contract  is  void,  being  within  the 
statute  of  frauds  (a),  though  it  is  executory,  and  though  it  has  been  admitted  by  B. 
in  his  answer  to  a  bill  in  Chancery  filed  by  A. 

[S.  C.  in  Chancery,  3  Bro.  C.  C.  154.     Approved  and  applied,  Coo}wr  v.  Elston,  1796, 
7  T.  R.  16.     Referred  to,  Bailey  v.  Sweeting,  1861,  9  C.  B.  N.  S.  858.] 

This  was  an  action  on  the  case,  for  the  non-performance  of  a  special  agreement. 
The  first  count  of  the  declaration  stated,  that  it  was  agreed  between  the  Plaiiiliff'  and 
the  Defendant,  that  the  Plaintiff"  should  buy  of  the  Defendant  3000  sacks  of  flour  of 
the  Defendant  and  divers  other  persons  carrying  on  trade  in  copartnership,  by  the 
name,  style  and  firm  of  the  Albion  Mill  Company,  at  the  price  of  41s.  per  sack,  but 
upon  condition,  and  it  wis  then  and  there  understood  between  the  said  Plaintiff"  and 
Defendant,  that  the  Plaintiff"  was  to  export  the  said  flour  to  foreign  parts ;  and  it  was 
then  and  there  agreed  &c.  that  the  Defendant  should  deliver,  or  cause  to  be  delivered 
to  the  Plaintiff,  on  board  of  ships  or  vessels  in  the  river  Thames,  the  said  3000  sacks 
of  flour;  that  the  Plaintiff  requested  the  Defendant  to  deliver  the  said  3000  sacks 
of  flour  to  the  Plain-[64]-tiff",  on  board  certain  ships  in  the  said  river,  which  the  said 
Plaintiff  had  procured  to  receive  the  same  according  to  the  said  promise,  &c.  Yet  the 
Defendant  not  regarding,  &c.  did  not  deliver,  &c.  on  board,  &c.  whereby  the  Plaintiff 
lost  divers  gains  and  profits,  which  he  would  have  acquired  by  exporting  and  reselling 
the  said  3000  sacks  of  flour,  &c.  &c.  The  other  counts  did  not  materially  dilfer  from 
the  first.     Plea,  the  general  issue. 

(o)  [The  principle  of  this  decision  has  been  frequently  recognized  in  subsequent 
cases;  vide  Cooper  v.  Elston,  7  T.  R.  14;  Groves  v.  Buck,  3  M.  &  S.  178.  Garhutt  v. 
Watson,  5  B.  &  A.  613.] 
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At  the  trial,  which  came  on  before  Lord  Loughborough,  at  Guildhall,  at  the 
sittings  after  last  Michaelmas  term,  it  appeared  that  the  Defendant,  who  was  one  of 
the  proprietors  of  the  Albion  Mill,  had  entered  into  a  verbal  agreement  to  sell  and 
deliver  3000  sacks  of  flour  to  the  Plaintiff,  to  be  put  in  sacks  which  the  Plaintiff  was 
to  send  to  the  Mill,  and  shipped  on  board  vessels  to  be  provided  by  him  in  the  river, 
on  an  express  condition  that  the  flour  should  be  exported  to  foreign  parts,  from  some 
port  which  the  Plaintiff  was  to  open,  and  should  not  meet  the  Defendant  and  the 
Company  again  in  the  home  market.  In  order  to  carry  the  scheme  of  exportation 
into  effect,  the  Plaintiff  sent  down  to  Shoreham  in  Sussex,  a  large  quantity  of  corn 
and  flour  merely  to  reduce,  by  collusion  and  a  fictitious  sale,  the  market  price  to  the 
level  prescribed  by  act  of  Parliament  (13  Geo.  3,  c.  45,  s.  5).  But  this  intended  trick 
being  discovered  by  Government,  the  exportation  was  prevented,  as  the  price  was 
then  very  high,  and  an  apprehension  of  a  scarcity  in  this  country  prevailed.  As  the 
Plaintiff  therefore  could  not  legally  comply  with  the  condition  contained  in  the 
contract,  the  Defendant  refused  to  deliver  the  flour.  In  consequence  of  this,  the 
Plaintiff  filed  a  bill  in  Chancery  (ay  against  the  Defendant,  praj-ing  a  specific  perform- 
ance, a  discovery  of  facts,  &c.  and  the  names  of  the  partners  in  the  undertaking.  la 
his  answers  to  the  bill  the  Defendant  admitted  the  agreement,  but  pleaded  the  statute 
of  frauds,  and  averred  that  there  was  no  note,  or  memorandum  in  writing,  nor  a 
delivery  of  any  part  of  the  flour  to  the  Plaintiff,  &c.  following  the  words  of  the 
statute.  That  plea  being  over-ruled,  the  present  action  was  brought,  in  which  the 
Plaintiff  obtained  a  verdict,  contrary  to  the  opinion  of  Lord  Loughborough,  before 
whom  the  cause  was  tried,  who  thought  that  on  grounds  of  public  policy,  but  chiefly 
because  the  contract  seemed  to  him  to  be  within  the  statute  of  frauds,  the  Plaintiff 
was  not  entitled  to  recover.  And  now  a  rule  having  been  granted  to  shew  [65]  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  Adair  and  Bond,  Serjts., 
shewed  cause,  contending  that  the  contract  did  not  come  within  the  statute  of  frauds : 
first,  because  it  was  executory  ;  secondly,  because  it  was  admitted  by  the  answers  in 
Chancery.  L  The  agreement  being  to  deliver  the  flour  on  board  some  ships  in  the 
river,  it  could  not  be  performed  till  the  time  and  place  of  delivery  were  fixed,  it  was 
therefore  clearly  executory,  and  being  executory  it  was  not  within  the  statute  according 
to  a  series  of  authorities.  Simon  v.  Metivier,  5  Burr.  1921.  1  Black.  599.  Bull.  N.  P. 
280.  Towers  v.  Osboi-ne,  Stra.  506.  Clayton  v.  Andrews,  4  Burr.  2I0I.  Alexander  v. 
Comber,  ante,  vol.  i.  26.  2.  As  one  great  object  of  the  statute  was  to  prevent  perjury 
in  transactions  of  this  kind,  the  case  does  not  fall  within  it,  where  there  is  no  danger 
of  perjury  by  the  agreement  being  admitted,  and  in  the  present  instance  the  agree- 
ment was  admitted  by  the  answers  in  Chancery.  This  doctrine  has  been  laid  down 
both  in  law  and  equity,  in  the  former  by  Lord  Mansfield,  1  Black.  600,  in  the  latter, 
2  Atk.  155.     1  Vezey,  218,  221.     Ambl.  586. 

Lawrence  and  Marshall,  Serjts.,  in  support  of  the  rule.  Though  by  the  terms  of 
the  agreement  the  flour  was  to  be  delivered  on  the  river,  yet  it  was  not  necessarily 
executory,  for  the  delivery  might  have  been  immediate  if  the  ships  had  been  ready. 
But  admitting  that  the  delivery  was  to  be  at  a  future  period,  the  contract  was  not, 
on  that  account,  without  the  statute,  the  words  (a)'-  of  which  are  fully  sufficient  to 
comprehend  it.  There  can  be  no  good  reason  why  the  future  delivery  of  goods 
should  prevent  the  operation  of  the  statute ;  on  the  contrary,  there  is  much  more 
danger  of  perjury  being  committed,  and  mistakes  happening,  where  a  verbal  agree- 
ment is  not  to  be  executed  till  a  distant  period,  than  where  it  is  to  be  completed  as 
soon  as  it  is  entered  into.  With  respect  to  the  case  of  Towers  v.  Osborne,  there  was 
something  in  the  contract  besides  the  mere  sale  of  goods,  namely,  the  work  and 
labour  of  making  the  chariot :  but  at  best  it  is  a  loose  note  of  a  decision  at  Nisi  Prius, 
and  on  that  case  the  opinion  of  the  Court  in  Clayton  v.  Andrews  was  founded,  as  also 
in  Alexander  v.  Comber.     As  to  [66]  Simon  v.  Metivier,  the  principle  of  that  case  was, 

{ay  See  3  Brown,  Cas.  in  Chan.  154. 

(o)^  29  Car.  2,  c.  3,  s.  17.  "No  contract  for  the  sale  of  any  goods,  wares  and 
merchandizes,  for  the  price  of  101.  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized." 
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that  the  auctioneer  was  the  agent  of  both  the  buyer  ami  seller.  And  when  llie 
present  case  came  before  Lord  Thurlow  in  Cbancery,  his  Lordship  said,  "I  should 
have  thought  that  the  mere  fact  of  the  corn  not  being  to  bo  delivered  immediately, 
would  not  have  taken  it  out  of  the  statute,"  and  afterwards,  "  I  do  not  go  upon  its 
being  out  of  the  statute;  but  if  it  is  a  measuring  cast,  and  upon  cases  at  law,  which 
must  stand  till  they  are  revised  by  a  court  of  law,  it  is  iield   to  bo  out  of  the  statute, 

1  cannot,  sitting  in  a  court  of  equity  say,  that  the  cases  are  improperly  settled  at 
law."  3  Brown,  Cas.  in  Chan.  155.  It  is  plain  therefore,  that  his  lordship  doubted 
the  validity  of  those  cases.  As  to  the  argument,  that  the  contract  was  admitted  by 
the  Defendant  in  his  answers  in  Chancery,  the  true  rule  seems  to  be,  that  if  a  party 
admits  an  agreement  in  his  answer,  without  insisting  upon  the  Statute  of  Frauds,  the 
Court  will  hold  it  to  be  good.  Prec.  in  Chan.  208,  374,  533,  but  where  the  statute  is 
pleaded,  and  the  exceptions  of  it  negatived,  the  Court  of  Chancery  will  not  compel 
the  Defendant  to  execute  it :  IFhaley  v.  Bagenal,  6  Brown's  Pari.  Cas.  45,  Whikluurh 
V.  Bevis,  i  Brown's  Cas.  in  Chan.  556.  Thus  also  the  Court  of  Exchequer  has  holden, 
that  if  the  Defendant  by  his  answer  insists  upon  the  statute,  a  specific  performance 
cannot  bo  decreed,  though  he  confesses  the  agreement.  Stewart  v.  Careless,  in  Scacc. 
Apiil   10,  1785.     Ei/rcs  v.  heson,  in  Scacc.  Trin.  1785,  cited  in   Jl'ltitrhurch  v.   Bcris, 

2  Brown's  Cas.  in  Chan.  563,  564.  In  the  present  case,  the  Defendant  in  his  answer 
insists  on  the  statute,  and  denies  the  exceptions  contained  in  it. 

Cur.  advis.  vult. 

On  this  day  Lord  Loughborough,  after  stating  the  facts  of  the  case,  pronounced 
the  judgment  of  the  Court  (a),  to  the  following  etlect. 

The  only  point  to  be  decided  is  that  which  arises  on  the  Statute  of  Frauds ;  and 
we  who  are  now  in  Court  think  that  the  objection  made  on  the  statute  is  well 
grounded,  and  therefore  that  the  Plaintiff  ought  to  be  nonsuited.  It  was  said  in  the 
argume!it:  1.  That  the  statute  does  not  extend  to  cases  of  executory  contracts;  and 
2aiy,  That  it  was  not  applicable,  [67j  where  the  agreement,  which  was  the  subject  of 
the  action,  stood  confessed  by  the  Defendant's  answer  to  a  bill  in  equity;  and  that  in 
the  present  case  the  agreement  did  appear  on  the  face  of  the  proceedings  in  Chancery. 
To  try  the  validity  of  the  first  objection,  it  will  be  necessary  to  advert  to  that  clause 
(sect.  17)  of  the  statute  on  which  the  question  arises,  and  which  directs  that  "No 
contract  for  the  sale  of  any  goods,  wares  and  merchandizes,  for  the  price  of  101. 
sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyei'  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized."  Now  it  is  singular 
that  an  idea  could  ever  prevail  that  this  section  of  the  statute  was  only  applicable 
to  cases  where  the  bargain  was  immediate,  for  it  seems  plain  from  the  words  made 
use  of  that  it  was  meant  to  regulate  executory  as  well  as  other  contracts.  The 
words  are  "No  contract  for  the  sale  of  any  goods,  &c."  And,  indeed,  it  seems  that 
this  provision  of  the  statute  would  not  be  of  much  use,  unless  it  were  to  extend  to 
executory  contracts ;  for  it  is  from  bargains  to  be  completed  at  a  future  period  that 
the  uncertainty  and  confusion  will  probably  arise  which  the  statute  was  designed  to 
prevent.  The  case  of  Siiiwn  v.  Metivier  (Bull.  N.  P.  280.  3  Burr.  1921)  was  decided 
on  the  ground,  that  the  auctioneer  was  the  agent  as  well  for  the  Defendant  as  the 
Plaintitr,  and  therefore  that  the  contract  was  sufficiently  reduced  into  writing.  The 
case  of  Towers  v.  Sir  John  Osborne  (1  Stra.  506)  was  plainly  out  of  the  statute,  not 
because  it  was  an  executory  contract,  as  it  has  been  said,  but  because  it  was  for  work 
and  labour  to  be  done,  and  materials  and  other  necessary  things  to  bo  found,  which  is 
different  from  a  mere  contract  of  sale,  to  which  species  of  contract  alone  the  statute  is 
applicable  ((•).  In  Clayton  v.  Andrews  {i  Burr.  2101),  which  was  on  an  agreement  to 
deliver  corn  at  a  future  period,  there  was  also  some  work  to  be  performed,  for  it  was 

(o)  In  which  his  Lordship,  Mr.  Justice  Gould,  and  Mr.  Justice  Heath,  were 
unanimous.  But  bis  Lordship  mentioned,  a  few  days  before,  that  Mr.  Justice  Wilson, 
who  was  now  sitting  in  Chancery  as  one  of  the  Lords  Commissioners  of  the  Great 
Seal,  had  declared  himself  to  be  of  a  different  opinion. 

(c)  ["  Towers  v.  Osborne  is  an  extreme  case,  and  ought  not  to  be  carried  further." 
Per  Abbott,  C.J.  Garbult  v.  Watson,  5  B.  &  A.  614.] 
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iiBcessary  that  the  corn  should  be  threshed  before  the  delivery.  This  perhaps  may 
seem  to  be  a  very  nice  distinction,  but  still  the  work  to  be  performed  in  threshing, 
made,  though  in  a  small  degree,  a  part  of  the  contract.  Some  of  the  cases  in  the 
Court  of  Chancery  seem  to  have  been  founded  on  the  na[68]-ture  of  the  proceedings 
in  equity,  where  the  Court  will  lay  hold  of  some  circumstance  of  his  own  admission 
to  compel  a  party  to  the  performance  of  his  agreement.  But  the  same  rule  is  not 
applicable  to  couits  of  law;  for  if  a  parol  agreement  were  stated  in  acouitof  law, 
and  there  was  a  demurrer,  which  would  admit  the  agreement,  yet  still  advantage 
might  be  taken  of  the  statute  («).  The  early  cases  in  Prec.  in  Chan.  208  {Croysim 
V.  Baynes)  and  374  {Symmuhon  v.  Tweed)  do  not  seem  fairly  to  admit  any  other  con- 
struction than  this,  namely,  that  the  Court  thought  that  where  a  parol  agreement  was 
admitted  by  the  Defendant's  answer,  he  might  or  might  not  take  advantage  of  the 
statute,  at  his  option.  I  say  the  Court  seem  to  have  thought  so,  because  in  fact  no 
such  decree  was  made  in  those  cases,  which  contain  merely  the  extra-judicial  opinions 
of  the  Lord  Keeper  and  the  Master  of  the  Rolls.  It  is  said  in  those  cases,  and  has 
been  adopted  in  the  argument,  that  when  the  Defendant  confesses  the  agreement, 
there  is  no  danger  of  perjury,  which  was  the  only  thing  the  statute  intended  to 
prevent.  But  this  seems  to  be  very  bad  reasoning,  for  the  calling  upon  a  party  to 
answer  a  parol  agreement  certainly  lays  him  under  a  great  temptation  to  commit 
perjury.  But  though  the  preventing  perjury  was  one,  it  was  not  the  sole  object  of 
the  statute  :  another  object  was  to  lay  down  a  clear  and  positive  rule  to  determine 
when  the  contract  of  sale  should  be  complete.  Accordingly,  the  statute  has  made  it 
necessary  that  either  the  party  buying  should  accept  and  receive  part  of  the  goods 
sold,  or  give  something  in  earnest  to  bind  the  bargain,  or  that  there  should  be  some 
note  or  memorandum  in  writing  signed  by  the  parties  to  the  contract.  Something 
therefore  direct  and  specific  is  to  be  done,  to  shew  that  the  agreement  is  complete, 
that  there  may  be  no  room  for  doubt  and  hesitation.  This  was  the  intention  of  the 
statute  in  all  contracts  of  sale,  above  a  certain  value,  in  order  to  prevent  confusion 
and  uncertainly  in  the  transactions  of  mankind;  and  we  think  it  wise  to  adhere  to 
that  rule.  It  is  not  necessary,  in  a  court  of  law,  to  inquire  into  the  modes  of  pro- 
ceeding by  which  courts  of  equity  are  guided,  but  it  is  observable  that  the  case  of 

(e)  [This  must  be  understood  of  a  demurrer  to  a  plea  in  which  the  agreement  is 
not  stated  to  have  been  in  writing,  when  it  ought  so  to  appear  ;  in  which  case,  as  the 
demurrer  only  admits  what  is  sufficiently  pleaded,  it  does  not  admit  the  agreement. 
But  if  the  agreement  is  stated  in  a  declaration,  where  it  need  not  appear  to  have  been 
in  writing,  as  it  is  then  sufficiently  pleaded,  a  demurrer  will  admit  it.  As  to  the  rule 
that  a  demurrer  does  not  admit  matters  informally  pleaded,  see  Heard  v.  Baskerville, 
Hob.  232,  232.  1  Freeman,  39,  199.  Steel  v.  Houghim,  ante,  vol.  i.  p.  62.  Duncan 
V.  Thioaites,  3  B.  &  C.  584.  1  Saund.  337  b.  5th  edit.  It  may  perhaps  be  doubted 
how  far  this  rule  is,  in  its  terms,  correct.  It  seems  that  a  demurrer  admits  the  facta 
stated,  whether  they  be  formally  or  informally  pleaded,  but  that  in  the  latter  case 
the  party  who  has  pleaded  informally,  cannot  avail  himself  of  any  of  the  matters 
stated  in  his  plea,  and  confessed  by  the  other  party,  because  he  has  neglected  to  state 
them  in  the  form  and  manner  prescribed  by  law.  When  once  the  plea  is  declared  by 
the  judgment  of  the  Court  to  be  bad  for  informality,  it  becomes  no  plea,  and  is  wholly 
annihilated,  so  that  the  admissions  of  the  other  paity  can  avail  nothing.  But  until  it 
appears  by  the  judgment  of  the  Court,  that  the  plea  is  informally  pleaded,  it  must  be 
taken  that  all  the  facts  stated  in  it  are  admitted,  though  when  that  judgment  is 
pronounced,  the  admission  is  destroyed  together  with  the  plea  which  it  admits. 

When  a  party  demurs  for  matter  of  substance,  he  says,  'I  admit  the  facts  to  be 
tiue,  but  I  say  that  though  tiue,  the  party  pleading  them  cannot  take  advantage  of 
them,  because  they  state  no  matter  of  law  sufficient  to  support  the  pleading."  AVheu 
he  demurs  for  matter  of  form,  he  says,  "  I  admit  the  facts  to  be  true,  but  I  say,  that 
though  true,  the  party  pleading  them  cannot  take  advantage  of  them,  because  they 
are  not  pleaded  in  the  formal  manner  required  by  law." 

The  proposition  that  a  demurrer  does  not  admit  facts  informally  stated,  though 
incorrect  in  paint  of  expression,  is  tiue  in  effect.  By  the  terms  of  that  proposition  it 
is  conceded  that  the  matters  are  informally  pleaded,  and  consequently  the  pleading 
must  be  set  aside  by  the  Court ;  and  when  once  set  aside,  the  admission  is  gone  also, 
and  it  is  the  same  thing  as  if  it  had  never  been  made.] 
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Whaley  v.  Bagcnal(a.y,  iu  the  House  of  Louis,  coincides  with  the  present  deteiminalion 
of  the  Court. 

Kule  absolute  to  outer  a  nonsuit. 


[69J    Gkant  against  Sir  Charles  Gould  and  Others.    Saturday,  June  16tb,  1792. 

[Considered,  Dawhins  v.  Paulet,  1869,  L.  K,  5  Q.  B.  119.     Referred  to,  Dawkins  v. 
Rokeby,  1873-75,  L.  R.  8  Q.  B.  271  ;  L.  R.  7  H.  L.  744.] 

The  receiving  pay  as  a  soldier  subjects  the  receiver  to  military  jurisdiction  («)".  Tliis 
court  therefore  will  not  grant  a  prohibition  to  prevent  the  execution  of  the  sentence 
of  a  court-martial  passed  against  A.,  who  has  received  pay  as  a  soldier  (but  has 
assumed  the  military  character  merely  for  the  purpose  of  recruiting,  in  the  usual 
course  of  that  service)  though  the  proceedings  of  the  court-martial  appear  to  bo  in 
some  instances  erroneous. 

This  case  arose  on  a  motion  for  a  prohibition  to  prevent  the  execution  of  a  sentence 
passed  against  the  Plaintiff  by  a  general  court-martial  holden  at  Chatham  Barracks. 
The  motion  was  grounded  on  the  following  suggestion  and  affidavit : — 

Easter  Term,  in  the  Thirty-second  Year  of  the  Reign  of  King  George  the  Third. 

England  (to  wit). — Be  it  remembered.  That  on  the  eighth  day  of  May,  in  this 
same  term,  comes  here  into  the  court  of  onr  lord  the  king  of  the  bench,  Samuel  George 
Grant,  by  John  Martin  his  attorney,  and  gives  the  Court  here  to  understand  and  be 
informed,  that  whereas  by  the  statute  called  The  Great  Charter  of  the  Liberties  of 
England,  it  is  declared  and  enacted,  Tbat  no  freeman  may  be  taken  or  imprisoned,  or 
be  disseised  of  his  freehold  or  liberties,  or  his  free  customs,  nr  be  outlawed,  or  exiled, 
or  in  any  manner  destroyed,  but  by  the  lawful  judgment  of  his  peers,  or  by  the  law 
of  the  land  :  and  whereas,  by  the  laws  and  customs  of  this  realm,  no  person  ought  to 
be  forejudged  of  life  or  limb,  or  sn))jected  in  time  of  peace  to  any  kind  of  punishment 
within  this  realm  by  martial  law  who  is  not  a  soldier,  and  subjected  to  such  law  :  and 
whereas,  by  the  laws  and  customs  of  this  realm,  no  evidence  ought  to  be  received  or 
permitted  to  be  read  upon  the  trial  of  any  person  charged  with  any  offence  punishable 
by  martial  law,  but  such  as  is  admissible  according  to  the  known  rules  of  evidence 
prescribed  and  established  by  the  common  law  of  England  :  and  whereas  by  the  laws 
and  customs  of  this  realm  no  person  ought  to  be  convicted  or  punished  by  martial 
law  of  or  for  any  ofl'ence  not  cognizable  by  the  same  ;  nor  ought  any  person  to  be 
tried  or  convicted  bv  any  court  within  this  realm  for  any  offence  whatsoever,  uidess 
such  person  has  been  distinctly  charged  with  such  offence,  and  called  upon  to  answer 
thereto  previous  to  such  tiial,  and  unless  such  person  has  been  permitted  to  make  his 
defence  to  such  charge,  and  to  call  and  examine  his  witnesses  in  su]iport  of  defence  ; 
nevertheless  William  VVynyard,  Esq.  well  knowing  the  premises,  but  contriving  and 
intending  unjustly  to  ag-[70]-grieve,  oppress  and  injure  the  said  Samuel  George 
Grant,  contrary  to  the  said  laws  and  customs  of  this  realm  heretofore,  to  wit,  on  the 
21st  day  of  March  in  the  year  of  our  Lord  1792,  at  Chatham  in  the  county  of  Kent, 
did  exhibit  to  and  before  a  general  court  martial  then  and  there  convened  and  bnlden, 
a  certain  charge  against  the  said  Samuel  George  Grant,  "  for  having  advised  and 
persuaded  (n)^  Francis  Heretage  and  Francis  Stephenson,  drummers  in  the  Coldstream 
regiment  of  Foot  Guards,  to  desert  his  Majesty's  service,  and  to  inlist  into  the  service 
of  the  East  India  Company,  knowing  ihem  at  the  same  time  to  belong  to  the  said 
regiment  of  Foot  Guards;"  and  such  proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on  the  said  21st  day  of  March  in  the  year  aforesaid,  at  Chatham  afore- 
said, the  said  Samuel  George  Grant  was  brought  to  a  trial  upon  such  charge  by  and 
before  the  said  court-martial,  and  thereupon  it  became  a  material  question,  "Whether 
the  said  Samuel  George  Grant  was  a  soldier  or  not?"  and  upon  that  question  the  said 
court-martial  then  and  there  received  and  permitted  to  be  read  as  substantive  evidence 

(a)i  6  Brown's  Cas.  in  Pari.  45  [8vo  edit.  vol.  i.  p.  345]. 
{a.f  [Vide  Bradley  v.  Arthur,  4  B.  &  C.  308.] 
{a,f  [See  stat.  37  G.  3,  c.  70.] 
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against  the  saifl  Samuel  George  Grant,  certain  letters  written  Viy  Captain  Alexander 
Campbell  to  Messrs.  Bishop  and  Brummell  or  to  certain  other  persons  or  persons,  and 
also  a  certain  return  or  certificate  of  the  said  Captain  Alexander  Campbell,  wherein 
the  said  Alexander  Campbell  returned  or  certified  that  the  said  Samuel  George  Grant 
had  been  inlisled  as  a  soldier  on  the  2.5th  day  of  June  1791  ;  which  said  return  or 
certificate  the  said  court-raartial  then  and  there  knew  to  have  been  made  by  the  said 
Captain  Alexander  Campbell  after  the  time  of  the  said  supposed  offence  was  committed, 
and  for  the  purpose  of  being  produced  as  evidence  against  the  said  Samuel  George 
Grant,  although  the  said  Captain  Alexander  Campbell  was  then  alive  and  in  full 
health,  and  residing  in  the  county  of  Cornwall,  and  although  it  was  then  and 
there  objected,  that  neither  the  said  letter  nor  the  said  return  or  certificate 
could  or  ought  in  anywise  to  affect  or  be  used  as  evidence  against  the  said  Samuel 
George  Grant ;  and  although  there  was  not  then  and  there  any  legal  evidence  or 
colourable  proof  adduced  against  the  said  Samuel  George  Grant,  to  shew  that  he  was 
or  ever  had  been  a  soldier,  yet  the  said  Samuel  George  Grant  then  and  there  was 
ready  and  willing  to  have  called  divers  witnesses,  that  is  to  say,  one  Nathaniel 
Lindergreen,  one  Robert  Abington,  Esq.  and  one  William  Addington,  Esq.  the  said 
William  Wynyard,  one  Samuel  Lunt,  and  one  Joseph  Turtle,  to  prove  that  the  said 
Samuel  George  Grant  was  not  nor  ever  had  [71]  been  a  soldier,  and  to  satisfy  the 
said  Court  that  they  had  no  jurisdiction  to  try  the  said  Samuel  George  Grant;  but 
the  said  Court  then  and  there  wholly  refused  to  permit  the  said  witnesses  to  be  called, 
or  to  hear  their  testimony  on  behalf  of  the  said  Samuel  George  Grant,  and  such  pro- 
ceedings were  thereupon  had,  that  the  said  court  being  cleared,  came  to  a  determina- 
tion that  no  more  evidence  was  necessary  to  be  produced  for  or  against  the  circum- 
stance of  the  said  Samuel  George  Grant  being  in  pay  as  a  soldier  in  his  Majesty's  74th 
regiment;  and  the  Court  having  duly  weighed  and  considered  the  evidence  already 
produced,  were  of  opinion  that  the  said  Samuel  George  Grant  was  and  had  been  in 
pay  as  a  soldier  in  his  Majesty's  74:th  regiment  since  the  25th  day  of  June  last,  and 
therefore  considered  themselves  competent  to  proceed  to  the  trial  of  the  said  Samuel 
George  Grant  for  the  charge  exhibited  against  him,  with  which  he  had  been  arraigned, 
and  to  which  he  had  pleaded  Not  Guilty ;  and  the  said  court-martial,  in  order  to 
support  the  said  charge,  then  and  there  received  and  permitted  and  suffered  to  be 
read  as  evidence  upon  the  said  trial  against  the  said  Samuel  George  Grant,  a  certain 
certificate,  purporting  to  be  a  certificate  of  a  supposed  conviction  of  the  said  Samuel 
George  Grant,  by  and  before  William  Addington,  Esq.  one  of  the  justices  of  our  lord 
the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the  county 
of  Middlesex,  for  a  supposed  offence  against  a  certain  act  of  Parliament,  made  in  the 
31st  year  of  his  present  majesty,  intitled  "An  Act  for  Punishing  Mutiny  and  Deser- 
tion, and  for  the  better  Payment  of  the  Army  and  their  Quarters,"  without  calling 
for  or  requiring  the  production  of  the  said  supposed  conviction,  under  the  hand  and 
seal  of  the  said  justice,  and  without  calling  for  or  requiring  any  other  or  better 
evidence  of  such  supposed  conviction  than  such  certificate,  although  the  said  William 
Addington  was  then  alive  and  in  full  health,  and  residing  in  the  county  of  Middlesex 
aforesaid  ;  and  although  the  said  Samuel  George  Grant  then  and  there  objected  that 
the  said  certificate  ought  not  to  be  received  or  read  as  evidence  of  the  said  supposed 
conviction  ;  and  that  the  said  court-martial  also  then  and  there  permitted  and  suffered 
to  be  read  as  evidence  upon  the  said  trial,  a  certain  deposition  in  writing  of  the  said 
Francis  Heretage,  then  taken  before  the  said  William  Addington  as  such  justice  as 
aforesaid,  although  the  said  Francis  Heretage  was  then  and  there  present  at  the  said 
court-martial,  and  might  have  been  there  examined  viva  voce,  touching  the  facts 
contained  in  the  said  deposition,  and  although  the  said  Samuel  George  Grant  then 
and  there  ob-[72]-jected  to  the  said  deposition  being  read  as  evidence  against  him, 
and  the  said  Samuel  George  Giant  then  and  there  called  one  Samuel  Lunt,  who  was 
present  at  the  said  tiial,  and  would  have  been  a  material  witness  in  support  of  his 
defence  against  the  said  charge,  and  requested  that  the  said  Samuel  Lunt  might  be 
sworn,  and  that  the  said  Samuel  George  Grant  might  be  permitted  to  examine  the 
said  Samuel  Lunt  as  such  witness ;  but  the  said  court  then  and  there  arbitrarily  and 
peremptorily  refused  to  permit  the  said  Samuel  Lunt  to  be  sworn,  or  to  be  examined 
as  a  witness  for  the  said  Samuel  George  Grant;  and  such  further  proceedings  were 
thereupon  had  in  and  by  the  saiil  court,  that  afterwards,  to  wit,  on  the  29th  day  of 
March,  in  the  year  aforesaid,  at  Chatham  aforesaid,  the  said  court  having  maturely 
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considered  Ibe  evidence  {jiveii  in  eupport  of  tlie  said  charge  against  the  said  Samuel 
George  Grant,  with  that  produced  in  his  defence,  were  of  opinion  that  he,  the  said 
Samuel  George  Grant,  "  was  guilty  of  having  promoted  and  having  been  instiumental 
towards  the  inlisting  of  Francis  Heretago  and  Francis  Stephenson  into  the  service  of 
the  East  India  Company,  knowing  them  at  the  said  time  to  belong  to  the  said 
regiment  of  Foot  Guards,  and  deeming  this  crime  to  bo  precisely  of  the  same  nature 
with  that  which  is  set  forth  in  the  charge,  and  to  difl'cr  only  in  this,  that  it  is  rather 
inferior,  but  in  a  very  slight  degree  in  point  of  aggravation,  they  did  adjudge  him  to 
be  reduced  from  the  rank  and  pay  of  a  serjeant,  and  to  serve  as  a  private  soldier  in 
the  ranks  ;  and  the  said  court  did  adjudge  him  to  receive  one  thousand  lashes  on  the 
bare  back,  with  a  cat-o'-nine  tails,  by  the  drummers  of  such  corps  or  corp,  at  such 
time  or  times,  and  in  such  proportions,  as  his  Majesty  should  think  fit  to  appjint :  " 
whereas,  in  truth  and  in  fact,  the  said  Samuel  George  Grant,  at  the  lime  of  committing 
the  said  supposed  ofifence  was  not,  nor  was  he  at  the  time  of  exhibiliiig  the  said  charge 
aforesaid,  a  soldier,  or  subject  to  martial  law  :  whereas,  in  truth  and  in  fact,  the 
evidence  so  received  by  the  said  court-martial  against  the  sai<l  Samuel  George  Grant 
as  aforesaid,  was  not  admissible,  nor  ought  the  same  to  have  been  leceived  by  the  said 
court  according  to  the  known  rules  of  evidence,  prescribed  and  established  by  the 
common  law  of  England  :  and  wheieas,  in  truth  and  in  fact,  the  supposed  oU'ence, 
whereof  the  said  Samuel  George  Grant  was  so  convicted  as  aforesaid,  was  not,  nor  is 
an  ofTence  cognizable  by  martial  law  :  and  whereas,  in  truth  and  in  fact,  the  said 
Samuel  George  Grant  was  never,  previous  to  the  said  trial  and  conviction,  charged 
[73]  with  or  called  upon  to  answer  the  said  supposed  offence,  whereof  he  was  so 
convicted  as  aforesaid  :  and  whereas,  in  truth  and  in  fact,  the  said  court-martial  ought 
to  have  permitted  the  said  Samuel  George  Grant  to  call  and  examine  his  said  wit- 
nesses, to  prove  that  he  the  said  Samuel  George  Grant  was  not,  nor  ever  had  been 
a  soldier,  and  also  in  support  of  his  defence  against  the  said  charge ;  and  the  said 
Samuel  George  Grant  gives  the  Court  here  further  to  understand  and  be  informed, 
that  Sir  Charles  Gould,  Knl.,  his  Majesty's  Judge  Martial  and  Advocate  General  for 
the  Array,  contriving  and  intending  as  aforesaid,  threatens  to  proceed  upon  and 
enforce  the  execution  of  the  said  sentence,  to  the  great  damage,  terror  and  injuiy,  of 
the  said  Samuel  George  Grant,  and  contraiy  to  the  laws  and  customs  of  this  realm  ; 
all  which  premises  the  said  Samuel  George  Grant  is  ready  to  verify  and  prove  as  the 
Court  here  shall  direct :  wherefore  the  said  Samuel  George  Grant,  humbly  imploring 
the  aid  and  assistance  of  this  court,  here  prays  relief,  and  his  majesty's  writ  of 
prohibition  to  be  directed  to  the  said  Sir  Charles  Gould,  or  to  some  other  competent 
person  or  persons  in  that  behalf,  to  prohibit  him  from  proceeding  upon  or  enforcing 
the  execution  of  the  said  sentence,  &c.  Samuel  Marshall. 

Affidavit  of  the  Plaintiff. 

Samuel  George  Grant,  formerly  of  Charing-cross,  within  the  liberty  of  Westminster, 
in  the  county  of  Middlesex,  victualler,  but  now  a  piisoner  in  his  majesty's  garrison  at 
Chatham,  in  the  county  of  Kent,  makelh  oath,  and  saith,  that  on  or  about  the  2.5th 
day  of  December,  1790,  this  deponent  did  enter  into  articles  of  agreement  with  one 
James  Rutherfoiil,  of  Charing-cross,  aforesaid,  victualler,  reciting — That  whereas  the 
said  James  Kutherford  was  engaged  on  behalf  of  his  majesty,  and  of  the  Honourable 
the  Company  of  Merchants  trading  to  the  East  Indies,  to  inlist  men  to  serve  in 
the  respective  land  forces  and  marines;  and  this  deponent  further  saith,  that  by 
the  said  articles  it  is  witnessed  that  the  said  parties  in  consideration  of  the  mutual 
confidence  and  fidelity  they  had  and  reposed  in  each  other  and  for  each  other's  benefit, 
and  also  in  consideration  of  the  sum  of  one  hundred  and  five  pounds  to  the  said  James 
Kutherford  in  hand  paid  by  this  deponent,  the  said  James  Rutherford  and  this 
deponent  agree  to  become  copartners  in  [74]  the  inlisting  and  raising  men  to  serve 
his  majesty  and  the  said  Company  of  Merchants,  and  in  the  profits  and  advantages  to 
arise  therefrom ;  and  this  deponent  further  saith,  that  by  the  said  articles  of  agree- 
ment it  was  agreed  that  the  said  copartnership  business  should  be  carried  on  and 
conducted  at  the  house  known  by  the  name  or  sign  of  the  King's  Aims  public-house, 
situate  at  Charing-cross  aforesaid,  or  at  such  other  premises  and  places  as  the  said 
parties  should,  from  time  to  time  during  their  said  copartnership,  agree  upon  and 
appoint  for  that  purpose  at  their  mutual  and  equal  expence  and  loss,  and  for  their 
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mutual  and  equal  benefit  and  advantage ;  and  this  deponent  further  saith,  that 
he  was  employed  to  raise  recruits  for  different  regiments,  and  particularly  he  was 
employed  by  Lieutenant  Grey  of  the  76th  regiment,  on  or  about  the  6th  day  of 
April,  1791.  This  deponent  was  also  employed  by  Captain  Alexander  Campbell 
of  the  74th  regimunt  of  foot,  and  this  deponent  did  receive  beating  orders  from  the 
said  Lieutenant  Grey  and  Captain  Campbell  respectively,  authorizing  the  deponent 
to  raise  men  for  the  said  76th  and  "ith  regiments :  and  this  deponent  further 
saith,  that  the  terms  on  which  this  deponent  did  agree  with  the  said  Captain 
Campbell  for  such  service,  were,  that  this  deponent  should  furnish  at  least  20  recruits 
for  the  said  74th  regiment  every  year,  for  each  of  whom  this  deponent  was  to  be  paid 
the  bounty  money  allowed  by  government ;  and  this  deponent  further  saith,  that  the 
said  Captain  Campbell  further  agreed  with  this  deponent  to  allow  him  for  such 
service  a  salary  equal  to  the  pay  and  cloathiug  of  a  Serjeant  of  the  said  74th  regiment ; 
and  this  deponent  further  saith,  that  he  did  assume  the  character  of  a  serjeant  of  the 
said  74th  regiment,  and  of  the  other  regiments  for  which  he  was  employed  to  recruit 
as  aforesaid,  in  order  to  enable  him  to  carry  on  the  said  business  of  a  recruiting-agent, 
but  that  this  deponent  was  never  actually  enlisted  as  a  soldier  in  the  said  74th  regiment, 
or  in  any  other  regiment;  and  this  deponent  further  saith,  that  he  did  receive  money 
from  Messieurs  Bishop  and  Brummell,  agents  for  the  said  74th  regiment,  and  for  the 
said  Captain  Campbell  on  account  of  the  said  service  ;  and  this  deponent  did  also  apply 
to  the  said  Messieurs  Bishop  and  Brummell  for  the  salary  due  by  the  said  Captain 
Campbell  to  this  deponent,  and  in  the  receipt  or  receipts  granted  by  this  deponent,  ho 
did  acknowledge  the  money  therein  mentioned  to  be  for  his  pay  and  subsistence  ;  and 
this  deponent  believes  that  he  did  in  such  receipt  or  receipts  annex  to  his  subscription 
the  [75]  words  and  figures  following,  to  wit,  "  Serjeant,  74th  regiment,"  or  words  and 
figures  to  that  effect ;  but  this  deponent  says,  that  at  the  time  he  so  received  the 
money  mentioned  in  the  said  receipt  or  receipts,  and  at  the  time  he  wrote  the  words 
annexed  to  his  subsciiption  to  the  said  receipt  or  receipts,  denoting  this  deponent  to 
be  a  Serjeant  of  the  said  74th  regiment  as  aforesaid,  he  did  not  consider  himself 
to  be  truly  and  really  a  serjeant  of  the  said  74th  regiment  of  foot;  and  such 
words  were  added  to  his  subscription  merely  that  this  deponent  might  appear  to  be  a 
serjeant,  in  order  to  give  effect  to  his  inlistments;  and  this  deponent  further  saith, 
that  on  or  about  the  26th  day  of  January  last  two  young  men,  named  Francis  Heretage 
and  Francis  Stephenson,  were,  as  this  deponent  has  been  informed  and  believes, 
iiilisted  in  this  deponent's  house  as  soldiers  for  the  service  of  the  East  India  Company  ; 
and  it  having  been  afterwards  found  that  the  said  Fiancis  Heretage  and  Francis 
Stephenson  were  deserters  from  the  Coldstream  regiment  of  Guards,  they  were 
delivered  up  to  the  said  regiment ;  and  this  deponent  further  saith,  that  on  or  about 
the  3d  day  of  February  last,  an  information  was  exhibited  against  this  deponent  before 
William  Addington,  Esq.  one  of  his  majesty's  justices  of  the  peace  for  the  county  of 
Middlesex,  for  having,  as  this  deponent  has  been  informed  and  believes,  knowingly 
exchanged  or  received  from  the  said  Francis  Heretage  and  Francis  Stephenson,  know- 
ing them  to  be  soldiers  and  deserters,  certain  articles  of  clothes  belonging  to  the  King ; 
and  thereupon,  on  the  oaths  of  the  said  Francis  Heretage  and  Francis  Stephenson, 
this  deponent  was  convicted  in  the  penalty  of  five  pounds  for  each  of  the  said  offences, 
and  the  said  penalty  amounting  to  ten  pounds  has  been  levied  by  warrant  under  the 
hand  of  the  said  justice,  by  distress  and  sale  of  the  goods  and  chattels  of  this  deponent ; 
and  this  deponent  further  saith,  that  on  the  7th  day  of  February  last  this  deponent 
was  arrested  by  Joseph  Turtle,  a  serjeant  in  his  majesty's  Coldstream  regiment  of 
Foot  Guards,  and  this  deponent  was  then  taken  by  the  said  Joseph  Turtle  to  the 
recruit-house  in  Savoy-square,  where  he  was  delivered  by  the  said  Joseph  Turtle  to 
Samuel  Lunt,  a  serjeant-major  of  the  said  Coldstream  regiment ;  and  this  deponent 
further  saith,  that  on  the  same  day  he  was  taken  by  the  said  Samuel  Lunt  to  his 
majesty's  prison  of  the  Savoy,  and  was  delivered  into  the  cu.?tody  of  William  Hannam, 
the  provost-marshal,  or  keeper  of  the  said  prison  of  the  Savoy  ;  and  this  deponent 
further  saith,  that  at  the  time  he  was  so  imprisoned  in  the  said  prison  of  the  Savoy,  a 
paper  writing  was  read  in  the  hearing  of  this  deponent,  purporting  to  be  a  warrant  by  the 
[76]  said  Samuel  Lunt  as  such  serjeant-major  as  is  aforesaid,  requiring  the  said  William 
Hannam,  as  such  provost-marshal  as  is  aforesaid,  to  receive  into  the  Savoy  prison  this 
deponent  by  the  name  and  description  of  George  Grant,  serjeant  in  the  74th  regiment 
of  foot,  for  iulisting  drummers  Heretage  and  Stephenson  of  the  Coldstream  regiment, 
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into  the  Imlia  Company's  service,  knowing  them  to  belong  to  the  above  regiment,  by 
order  of  his  Royal  Highness  the  Dnko  of  York  ;  and  this  deponent  fuithcr  saiih,  that 
he  did  cause  his  majesty's  writ  of  Habeas  Corpus  to  be  sued  out,  directed  to  the 
provost-marshal  of  the  said  prison  of  the  Savoy,  whereby  the  said  provost -marshal  was 
commanded  to  have  before  the  Right  Honourable  Lord  Kenyon,  Chief  Justice  of  bis 
Majesty's  Court  of  King's  Bench,  at  his  Lordship's  chambers  in  Serjeants'  Lin,  Chancery 
Lane,  London,  immediately  after  the  receipt  of  the  said  writ,  the  body  of  the  said 
Samuel  George  (Jrant  with  the  day,  and  cause  of  his  taking  and  retainer,  to  undergo 
and  receive  all  and  singulai'  such  things  as  the  said  Chief  Justice  should  then  and  there 
consider  of  concerning  him  in  that  behalf ;  and  this  deponent  further  saith,  that  the 
said  writ  was  allowed  by  the  said  Lord  Kenyon  and  delivered  to  the  provost-marshal, 
as  this  de[)onent  has  been  informed  and  believes,  on  or  about  the  6th  day  of  March 
last,  and  on  the  7th  day  of  the  said  month  of  March  last  this  deponent  was  carried 
before  the  said  Lord  Kenyon,  at  his  house  in  Lincoln's  Inn-Fields  ;  and  this  dejionent 
fiirther  saith,  that  Messieurs  Joseph  While  and  Thomas  Lowten  attended  to  oppose 
the  discharge  of  this  deponent,  and  prayed  farther  time  to  piepare  the  return  of  the 
sail]  writ,  which  was  granted,  and  this  deponent  was  remanded  ;  and  this  deponent 
further  saith,  that  he  was  again  brought  before  the  said  Lord  Kenyon  on  the  13th 
day  of  the  same  month  of  March  last,  at  his  Lordship's  house  in  Lincoln's-Lin-Fields 
aforesaid,  when  the  return  was  made  to  the  said  writ  of  Habeas  Corpus  by  the  said 
William  Haiinain,  as  sucli  provost-marshal  aforesaid,  purporting  that  by  certain  articles 
of  war,  formed,  made,  and  established  by  his  majesty,  in  pursuance  of,  and  according 
to  the  force  of  the  statute  in  that  case  made  and  provided  for  the  better  government 
of  his  majesty's  forces,  it  is  ordained  and  established,  "  that  whatever  officer,  non-com- 
missioned officer,  or  soldier  shall  be  convicted  of  having  advised  or  persuaded  any 
other  officer  or  soldier  to  desert  his  said  majesty's  service,  shall  suffer  such  punishment 
as  by  the  sentence  of  a  general  court-martial  shall  be  awaided  ;"  and  the  said  William 
Hannam,  as  such  provost-maishal  as  aforesaid,  did  further  [77]  certify  and  return, 
that,  on  the  17th  day  of  February,  in  the  32d  year  of  his  Majesty's  reign,  Samuel 
George  Grant,  in  the  said  writ  of  Habeas  Corpus  named,  being  then  a  non-commissioned 
officer  and  soldier  in  his  Majesty's  service,  in  the  74th  regiment  of  foot,  was  taken  by 
Joseph  Turtle,  a  Serjeant  in  his  Majesty's  Coldstream  regiment  of  Foot  Guards,  and 
delivered  into  the  custody  of  him  the  said  William  Hannam,  being  such  provost- 
marshal  as  aforesaid,  charged  with  having  advised  and  persuaded  Francis  Ileretage 
and  Francis  Stephenson,  soldiers  in  the  said  Coldstream  regiment,  to  desert  his  Majesty's 
service,  and  to  inlist  into  the  service  of  the  E;ist  India  Company,  knowing  them  at 
the  same  time  to  belong  to  the  said  Coldstream  regiment  of  Foot  Guards;  and  he  the 
said  William  Hannam,  as  such  provost-marshal  as  aforesaid,  did  further  certify,  that 
the  body  of  the  saiil  Samuel  George  Grant,  having  been  so  delivered  to  the  care  and 
custody  of  him  the  said  William  Hannam,  being  such  provost-marshal  as  aforesaid,  was 
then  detained  in  his  custody  to  answer  the  said  charge,  and  also  by  virtue  of  an  order 
from  his  Majesty's  Secretary  at  War,  bearing  date  the  18th  day  of  February  afore- 
said, requiring  him  the  said  provost-marshal  to  detain  in  his  custody  the  said  Samuel 
George  Grant,  by  the  name  of  Serjeant  George  Grant,  of  the  74th  regiment,  it  being 
intended  to  bring  the  said  Grant  to  trial  before  a  general  court-martial,  for  having 
ailvised  and  persuaded  two  soldiers  of  the  Coldstream  regiment  of  Foot-Guards  to 
desert  his  Majesty's  service,  and  to  inlist  in  the  East  India  Company's  service  ;  and 
that  this  is  the  cause  of  taking  and  of  detaining  the  said  Samuel  George  Grant ;  and 
this  deponent  further  saith,  he  was  reraan<led  by  the  8ai<i  Lord  Kenyon  ;  and  this 
deponent  was  taken  to  his  Majesty's  garrison  at  Chatham  aforesaid,  where  he  has  been 
detained  a  prisoner  ever  since  ;  and  this  deponent  is  now  a  prisoner  in  the  said  garrison 
as  aforesaid  ;  and  this  deponent  further  saith,  that,  on  Wednesday  the  25th  day  of 
March  last,  this  deponent  was  brought  to  be  tried  before  a  general  court-martial, 
held  in  the  said  garrison  of  Chatham,  pursuant  to  his  Majesty's  royal  warrant,  charged 
with  having  advised  and  persuaded  the  said  Francis  Ileretage  and  Francis  Stephenson, 
drummers  in  the  Coldstream  regiment  of  Foot  Guards,  to  desert  his  Majesty's  service,  and 
to  inlist  into  the  service  of  the  East  India  Company,  knowing  them  at  the  same  time  to 
belong  to  the  said  regiment  of  Foot  Guards  ;  and  this  <leponent  having  been  then  asked 
by  Major  Brownrigg,  the  Deputy  Judge  Advocate  of  the  said  courtmirlial,  if  he 
acknowledged  himself  to  hi  Serjeant  Samuel  George  Grant  of  the  74th  regiment, 
the  deponent  did  answer  to  such  question,  that  [78]  be   was  uot  Serjeant  Samuel 


2H.  BL.  79.  GRANT    V.  SIR    CHARLES    GOULD  439 

George  Grant  of  the  74th  regiment  of  foot :  To  which  the  said  Major  Brownrigg 
replied,  that  this  deponent  was  Serjeant  Samuel  George  Grant,  of  the  74th  regiment  of 
foot,  and  that  he  was  then  ready  to  prove  it ;  and  this  deponent  further  saith,  that  he  did 
then,  as  he  does  now,  deny  that  he  is,  or  that  he  ever  was,  a  soldier,  notwithstanding  the 
court-martial  did  allow  witnesses  to  be  examined,  in  hopes  of  proving  that  this  deponent 
was  a  soldier  ;  and  for  that  purpose  the  court-martial  did  admit  as  evidence  certain  letters 
written  by  the  said  Captain  Campbell,  to  Messrs.  Bishop  and  Brummell,  or  to  some  other 
person  or  persons,  in  which  letters  the  said  Captain  Campbell  mentions  this  deponent 
to  be  a  Serjeant ;  and  also  did  admit  as  evidence  a  return  or  certificate  of  the  said 
Captain  Campbell,  in  which  he  certifies  or  returns  that  this  deponent  inlisted  as  a 
soldier  on  the  25th  day  of  June  1791,  which  return  or  certificate  was  made  up  by  the 
said  Captain  Campbell,  and  was  received  by  the  said  Messrs.  Bishop  and  Brummell,  a 
few  days  only  previous  to  this  deponent's  trial,  and  which  return  was,  as  the  deponent 
believes,  made  up  by  the  said  Captain  Campbell,  for  the  purpose  of  being  produced 
against  him  on  the  said  trial ;  and  this  deponent  saith,  that  in  order  to  discredit  the 
said  letters  and  returns,  this  deponent  did  produce  and  prove  two  letters  from  the 
said  Captain  Campbell  to  this  deponent,  dated  long  after  the  said  25th  day  of  June, 
to  wit,  the  first  dated  the  13th  day  of  September  1791,  in  which  Captain  Campbell 
writes  to  this  deponent,  that  he  had  received  this  deponent's  letter  of  the  17th,  by 
which  he  was  happy  to  see  that  this  deponent  bad  been  so  successful,  and  in  which 
letter  are  the  following  passages  :  "  You  must  be  approved  of  at  Chatham,  and  leave 
your  own  attestation  there.  I  have,  by  last  post,  received  a  letter  from  the  agent, 
inclosing  a  charge  of  one  pound  fourteen  shillings  and  sixpence,  made  by  you  for  pay  to 
men  deserted  and  rejected  ;  they  very  properly  have  refused  paying  it,  as  Government 
will  not  admit  it;  and  you  know  my  agreement  with  you  is,  that  as  I  am  to  have  no 
profit  by  the  men  you  get,  I  am  to  sustain  no  loss  :  if  Government  would  allow  the 
charge,  you  should  be  welcome  to  it,  but  you  cannot  in  reasou  expect  me  to  pay  it  out 
of  my  own  pocket :  if  you  look  into  the  War-Office  letter  to  General  Townsend,  of  the 
4th  of  October  1788,  which  I  left  with  you,  it  will  shew  you  that  subsistence  is  allowed 
only  for  such  rejected  or  deserted  men  as  have  been  previously  approved  of  by  Field- 
officers  appointed  by  General  Townsend."  And  this  deponent  further  saith,  that  the 
other  [79]  of  the  above-mentioned  letters  from  the  said  Captain  Campbell  to  this 
deponent,  is  dated  the  14th  day  of  December  1791,  in  which  the  said  Captain  Campbell 
writes  to  this  deponent  as  follows  :  "You  must  know,  as  well  as  I  can  tell  you,  that  I 
cannot  give  you  an  order  to  receive  either  your  bounty  or  pay,  till  you  are  approved 
of,  and  your  attestation  lodged  at  Chatham  ;  neither  of  which  has,  I  believe,  been 
done.  I  hope  and  trust  that  you  have  got  some  men  for  the  74th  this  month,  although 
the  East  India  Company's  offices  are  open  :  I  was  sorry  to  observe  by  your  last  return, 
that  you  had  not  inlisted  a  man  for  me  since  October."  And  this  deponent  further 
saith,  that  the  said  Court  did  not  allow  this  deponent  to  call  his  witnesses  to  prove 
that  this  deponent  was  not  a  soldier,  but,  on  or  about  the  22d  day  of  March,  "came 
to  a  determination  that  no  more  evidence  was  necessary  to  be  produced  for  or  against 
the  circumstances  of  this  deponent  being  in  pay  as  a  soldier  in  his  majesty's  74th 
regiment;  and  the  Court,  having  duly  weighed  and  considered  the  evidence  already 
produced,  were  of  opinion  that  this  deponent  was  and  has  been  in  pay  as  a  soldier  in 
his  Majesty's  74th  Regiment  since  the  2.5th  day  of  June  last,  and  therefore  considered 
themselves  competent  to  proceed  to  the  trial  of  this  deponent,  Serjeant  Samuel  George 
Grant,  of  the  74th  regiment  of  foot,  aforesaid,  for  the  charge  exhibited  against  him, 
and  for  which  he  has  been  arraigned,  and  to  which  he  has  pleaded  Not  Guilty."  And 
this  deponent  fui  ther  saith,  that  the  said  Francis  Heretage  was  then  called  as  a  witness, 
and  this  deponeiit  did  require  the  Deputy  Judge  Advocate,  Major  Brownrigg,  to 
examine  the  said  Francis  Heretage,  as  to  the  nature  and  religious  obligation  of  an 
oath,  and  as  to  the  penalties  of  perjury;  and  this  deponent  did  require  the  following 
question  to  be  put  to  the  said  Francis  Heretage,  to  wit,  "Do  you  know  for  what 
purpose  an  oath  is  now  administered  to  youl"  And  this  deponent  intended  further 
to  have  put  the  following,  among  other  questions,  to  the  said  Francis  Heretage,  to  wit, 
"Do  you  know  the  religious  obligation  of  an  oath'?  Do  you  believe  in  a  future  state, 
after  youi'  death  ?  What  do  you  expect  will  then  become  of  you,  if  you  should  this 
day  wilfully  declare  what  is  false  to  the  Court?"  But  the  Court  refused  to  allow  the 
said  first  question  to  be  put  to  the  said  Francis  Heretage,  ami  to  examine  him  as  to 
the  nature  and  the  religious  obligation  of  an  oath.     And  this  deponent  further  saith, 
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that  previous  to  the  examination  of  the  said  Francis  Heretage,  the  prosecutor  prayed 
that  William  Davies,  a  clerk  in  the  public  office  in  [80]  Bow  Street,  might  be  called  ; 
and  he  having  produced  and  proved  an  information  or  deposition  of  the  said  Francis 
Heretage  and  Francis  Stephenson,  taken  before  William  Addiiigton,  Esquire,  on  or 
about  the  3d  day  of  Februaiy  last,  the  prosecutor  prayed  that  such  information  or 
deposition  might  be  read  over  in  the  presence  of  the  witness,  Francis  Heretage,  against 
which  this  deponent  objected  ;  but  the  Court  over-ruled  the  objection,  and  the  said 
information  or  deposition  was  accordingly  read  over  to  the  witness,  Francis  Heretage, 
and  ho  then  swore  that  the  contents  of  the  said  information  or  deposition  were  true, 
which  information  or  deposition  verified,  was  admitted  and  read  by  tho  Court  as 
evidence  of  the  truth  of  the  facts  therein  sworn.  And  this  deponent  further  saith, 
that  he  did  require  several  questions  material  to  his  defence,  to  be  put  to  the  said 
Francis  Heretage  and  Francis  Stephenson,  and  other  witnesses  on  behalf  of  the  pro- 
secution, which  question  the  Court  refused  to  put  to  the  witnesses  ;  and  this  deponent 
further  saith,  that  he  was  advised,  and  does  believe,  that  Samuel  Thornhill,  then  a 
prisoner  in  the  Savoy,  was  a  material  witness  for  this  deponent;  and  this  deponent 
believes  that  an  order  was  made  by  the  Secretary  at  war,  that  the  said  Samuel 
Thornhill  should  be  taken  to  Chatham  to  be  examined  as  a  witness  for  this  deponent, 
on  his  said  trial,  but  that  the  said  Samuel  Thornhill,  though  called  on,  was  not  pro- 
duced, or  was  there  any  notice  given  to  this  deponent  that  the  said  Samuel  Thornhill 
would  not  attend  the  said  trial,  or  was  any  affidavit  or  other  evidence  produced,  to 
prove  to  the  Court  that  he  could  not  through  indisposition  attend  the  said  trial ;  and 
this  deponent  further  saith,  that  Captain  W^'iiyarfl,  the  prosecutor,  having  suggested 
that  the  said  Samuel  Thornhill  could  not  attend  on  account  of  his  bad  state  of  health, 
but  without  oflTering  any  evidence  of  the  fact  to  the  Court,  this  deponent  did  pray 
that  the  Court  would  either  allow  the  said  Samuel  Thornhill  to  be  examined  by 
deputation,  or  otherwise ;  but  the  Court  refused  to  grant  such  his  request ;  and  this 
deponent  further  saith,  that  the  said  William  Addington  was  also  a  material  witness 
for  the  deponent,  and,  as  this  deponent  has  been  informed,  and  believes,  summoned 
by  Sir  Chailes  Gould,  Knight,  his  Majesty's  Judge  Martial  and  Advocate  General,  to 
give  evidence  on  the  said  trial  on  behalf  of  this  deponent,  and  also  to  produce  the  record 
of  the  conviction  of  this  deponent,  dated  on  or  about  the  3d  day  of  February  last,  with 
the  informations  and  other  proceedings  on  which  the  saiil  conviction  was  made,  but 
that  the  said  William  Addington  did  not  attend  pursuant  to  the  sai<l  summons  :  and 
this  deponent  further  saith,  that  in  the  course  of  the  said  trial  Captain  [81]  Wynyard, 
the  prosecutor,  mentioned  that  the  said  William  Addington  had  declared  to  him  his 
readiness  to  attend,  but  that  the  prosecutor  did  on  that  occasion  inform  the  said 
William  Addington  that  his  attendance  would  not  be  necessary  ;  and  this  deponent 
saith,  that  he  being  desirous  of  having  this  proved  and  entered  upon  the  proceedings, 
did,  for  that  purpose,  call  the  prosecutor  to  state  the  said  conversation  upon  his  oath, 
and  to  give  his  reason  for  desiring  the  said  William  Addington  to  disobey  the  said 
summons,  hut  that  the  Court  refused  to  allow  the  said  Ca[)taiii  Wynyard  to  be  sworn 
and  examined  by  this  deponent ;  and  this  deponent  further  saith,  that  he  also  called 
Joseph  Turtle,  a  serjoant  in  the  Coldstream  regiment  of  Foot  Guards,  as  a  witness  for 
him,  but  that  the  Court,  after  two  or  three  introductory  questions  had  besn  asked, 
refused  to  permit  this  deponent  to  proceed  in  the  examination  of  the  said  Joseph 
Turtle,  and  he  was  accordingly  dismissed  by  the  Court,  although  this  deponent  says 
that  the  questions  which  he  had  previously  put,  and  the  questions  which  he  intended 
to  have  put,  were,  as  he  was  advised  and  believes,  material  and  necessary  ;  and  this 
deponent  further  saith,  that  he  also  called  Samuel  Lunt,  a  serjeant  major  in  the  said 
Coldstream  regiment  of  Guards,  as  a  witness  for  this  deponent,  and  the  said  Samuel 
Lunt  to  attend  the  Court,  to  give  his  evidence  accordingly,  but  the  Court  refused  to 
admit  tho  said  Samuel  Lunt  to  be  sworn  and  examined  by  this  deponent ;  and  this 
deponent  further  saith,  that  on  Saturday,  the  24th  day  of  March  last,  the  prosecutor 
declared  the  evidence  for  the  prosecution  to  be  closeil,  and  this  deponent  was  advised 
that  it  would  bo  necessary  to  detain  one  Malone  as  a  witness,  and  he  was  acconiingly 
dismissed  on  the  said  24th  day  of  March  ;  and  this  deponent  further  saith,  that 
he  believes  that  the  said  Malone  would  have  contradicted  and  discreiiited  the 
testimony  of  Stephen  Betty,  a  corporal,  residing  in  the  garrison  of  Chatham  ;  and  that 
the  reason  for  dismi=ising  the  said  Malone  was,  that  the  prosecutor  had  closed  his 
evidence  without  having  called  the  said  Betty  as  a  witness ;  and  this  deponent  has 
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been  informed,  and  believes,  that  on  the  24tb  day  of  March  last,  the  said  Malone  left 
Chatham  and  returned  to  London  ;  and  this  deponent  further  saith,  that  on  or  about 
Thursday  the  29th  day  of  March  last,  this  deponent  did  declare  the  evidence  of  his 
defence  to  be  closed,  when  the  prosecutor  prayed  to  be  again  permitted  to  examine 
witnesses  in  support  of  his  charge ;  to  this  the  deponent  objected,  as  being  contrary 
to  every  judicial  proceeding,  [82]  to  permit  a  prosecutor,  after  finding  his  case  to  be 
totally  overturned,  to  begin  the  prosecution  again,  and  examine  other  witnesses  in 
support  of  his  charge  ;  but  the  Court  permitted  the  prosecutor  to  examine  witnesses, 
not  only  in  respect  of  any  new  matters  arising  out  of  this  deponent's  defence,  but  in 
support  of  his  charge  ;  and  the  said  Captain  Wynyard,  the  prosecutor,  and  Stephen 
Betty,  were  examined  accordingly  ;  and  this  deponent  further  saith,  that  he  then 
prayed  the  Court  to  adjourn,  that  he  might  send  an  express  to  London  to  bring  back 
Malone,  that  he  might  be  examined  to  contradict  the  testimony  of  the  said  Stephen 
Betly,  and  the  prosecutor  objected  to  this  ;  and  this  deponent's  request  was  disallowed 
by  the  Court;  and  this  deponent  further  saith,  that  in  order  to  prove  the  conviction 
of  this  deponent  before  the  said  William  Addington,  as  aforesaid,  the  said  Captain 
Wynyard,  the  prosecutor,  produced  a  certificate  of  such  conviction,  under  the  hand  of 
the  said  William  Addington,  he,  the  said  William  Addington,  being  then  living,  and 
dwelling  and  residing,  as  this  deponent  has  been  informed  and  believes,  within  the 
county  of  Middlesex ;  and  this  deponent  did  object  against  such  certificate,  that  it 
was  not  evidence  of  the  conviction,  and  that  the  record  of  the  conviction  itself  must  be 
produced  ;  but  this  deponent  saith,  that  the  said  court-martial  did  admit  such  certificate 
as  evidence  of  the  said  conviction,  upon  the  evidence  of  Captain  Wynyard  alone;  that 
he  saw  t'le  said  William  Addington  sign  the  saiil  certificate,  although  the  said  Captain 
Wynyard,  at  the  same  time,  admitted  that  he  did  not  even  examine  the  said  certificate 
with  the  record  of  the  said  conviction  ;  and  he  would  not  swear  that  the  said  record 
was  duly  certified  ;  and  this  deponent  further  saith,  that  he  has  been  informed  and 
believes,  that  after  the  conclusion  of  the  said  trial,  a  sentence  has  been  drawn  up  by 
the  said  court-martial,  as  follows  :  to  wit,  "The  Court  having  maturely  considered  the 
evidence  given  in  support  of  the  charge  against  the  prisoner,  Serjeant  Samuel  George 
Grant,  with  that  produced  in  his  defence,  are  of  opinion,  that  he,  the  said  Serjeant 
Samuel  George  Grant,  is  guilty  of  having  promoted,  and  having  been  instrumental 
towards  the  inlisting  of  Francis  Heretage  and  Francis  Stephenson  into  the  service  of 
the  East  India  Company,  knowing  them  at  the  same  time  to  belong  to  the  said  regiment 
of  Foot  Guards  ;  and  deeming  this  crime  to  be  precisely  of  the  same  nature  with  that 
which  is  set  forth  in  the  charge,  and  to  differ  only  in  this,  that  it  is  rather  inferior, 
but  in  a  very  slight  degree,  in  point  of  aggravation,  they  do  adjudge  him  to  be 
reduced  from  the  rank  and  pay  of  a  [83]  serjeant,  and  to  serve  as  a  private  soldier  in  the 
ranks  ;  and  the  Coui  t  do  further  adjudge  him  to  receive  one  thousand  lashes  on  the 
bare  back,  with  a  cat-o'-nine  tails,  by  the  drummers  of  such  corp  or  corps,  at  such 
time  01-  times,  and  in  such  proportions  as  his  Majesty  shall  think  fit  to  appoint." 
And  this  deponent  further  saith,  that  he  has  been  informed,  and  believes,  that  the 
proceedings  of  the  said  court-martial  having  been  transmitted  to  the  said  Sir  Charles 
Gould,  they  were  afterwards  returned  to  the  said  court-martial,  to  be  by  them  revised  ; 
and  that  the  same  have  been  so  revised,  and  have  been  returned  to  the  said  Sir 
Charles  Gould  ;  and  the  said  sentence  has  been  confirmed  by  his  Majesty  ;  and  this 
deponent  further  saith,  that  he  has  directed  actions  to  be  brought  in  this  Honourable 
Couit  (a),  against  his  lioyal  Highness  Frederick  Duke  of  York,  Matthew  Lewis,  Esq. 
William  Hannara,  Samuel  Lunt,  and  Joseph  Turtle,  and  this  deponent  has  been 
informed,  and  believes,  that  such  actions  are  brought  accordingly,  to  obtain  redress 
for  his  said  illegal  and  unconstitutional  caption,  imprisonment,  and  trial ;  and  this 
deponent  has  also  caused  to  be  presented  his  humble  petition  to  his  Majesty,  praying 
that  his  Majesty  would  be  graciously  pleased  to  arrest  the  execution  of  the  sentence  of 
the  said  court-martial  against  this  deponent,  that  this  deponent  might  not  be  sent  out 
of  his  native  land,  or  be  subjected  to  any  military  punishment,  until  a  jury  of  his 
country  shall  have  cut  him  off  from  civil  society,  and  shall  have  determined  whether 
he  is  or  is  not  amenable  to  martial-law ;  and  this  deponent  further  saith,  that  the 

(a)  [That  an  action  will  lie  by  an  inferior  officer  against  his  superior,  who  wrong- 
fully imprisons  him  under  colour  of  military  authority,  see  JVanlen  v.  Bailey,  4  Taunt. 
67.     4  M.  &  S.  400,  S.  C.  in  error.] 
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said  sentence    of   the  saiii  court-martial  hath    not    yet   been    executed    against    this 
deponent.  Samuel  Gkorgk  Grant. 

Sworn   at  his  I\Tajesty's  garrison,  at  Chatham,  aforesaid,   the  1st 
day  of  May,  in  the  year  of  our  Lord,  1792,  before  me, 

John  Gibbs,  a  Commissioner,  &o. 

Marshall  Serjt.,  in  support  of  the  motion  for  a  prohibition,  argued  in  the  following 
manner.  Ho  l)egan  by  observing  that  martial-law,  being  dangerous  to  public  liberty, 
ought  to  be  strictly  confined  within  its  proper  limits.  The  establishment  of  a  standing 
army  in  Eiighind,  and  of  its  necessary  coiiC()nii-[84]-tant,  martial-law,  in  time  of  peace, 
is  an  innovation  on  the  true  principles  of  the  British  government.  At  common  law, 
"If  a  lieutenant,  or  other,  hath  commission  of  martial  authority,  in  time  of  peace,  and 
hang  or  otherwise  execute  any  man  by  colour  of  martial-law,  this  is  murder  ;  for  it  is 
against  Magna  Charta,  cap.  29,  and  is  done  by  such  power  and  strength  as  the  party 
cannot  defend  himself,  and  here  the  law  iniplieth  malice."     3  Inst.  52. 

"  Martial-law  is  built  on  no  settled  principles,  but  is  entirely  arbitrary  in  its 
decisions,  and  is  in  truth  no  law,  but  something  indulged  rather  than  allowed  as 
law,  a  temporary  excrescence  bred  out  of  the  distemper  of  the  state,  and  not  any 
part  of  the  permanent  and  perpetual  laws  of  the  kingdom.  The  necessity  of  order 
and  discipline  is  the  only  thing  which  can  give  it  countenance,  and  therefore  it  ought 
not  to  be  permitted  iti  times  of  peace,  when  the  king's  courts  are  open  for  all  persons 
to  receive  justice,  according  to  the  law  of  the  land."  1  Black.  Com.  413,  Ilalo,  Hist. 
C.  L.  34  (last  edit.). 

These  are  principles  which  cannot  be  controverted,  and  which  have  been  established 
ever  since  the  time  of  Ed.  2,  Hale,  Hist.  C.  L.  35. 

But  though  they  have  been  always  imlisputable,  they  have  been  in  former 
times  violated  by  the  kings  of  England,  who  frequently  enforced  obedience  to 
their  arbitrary  will  by  the  assistance  of  military  tribunals  erected  without  any  legal 
authority. 

In  the  reign  of  Philip  and  Mary,  a  proclamation  was  issued  declaring  that  whoever 
was  possessed  of  heretical  books,  and  did  not  presently  burn  them  without  reading 
them,  or  shewing  them  to  others,  should  be  deemed  a  rebel,  and  executed  immediately 
by  martial  law.  And  in  the  succeeding  reign  of  Elizabeth,  the  exercise  of  martial-law 
was  no  less  an  object  of  complaint,  for  in  oases  of  insurrection  it  was  not  only  exercised 
on  military  men,  but  on  the  people  in  general,  and  was  extended  even  to  those  who 
brought  papal  bulls,  &c.  from  Kome  :  any  person  might  bo  punished  as  a  rebel, 
or  as  an  aider  or  abetter  of  rebellion,  whom  the  provost-marshal  or  lieutenant  of  a 
county  pleased  to  suspect.     Hume,  Hist.  Engl.  vol.  iv.  p.  419,  vol.  v.  4.54. 

Lord  Bacon  says,  that  the  trials  at  common  law  granted  to  the  Earl  of  Essex 
and  his  fellow  conspirators,  were  deemed  a  favour,  for  that  the  case  would  have  borne 
and  required  the  severity  of  martial-law.  But  the  most  extraordinary  act  of  her 
reign  was  her  "comrai.?sion  to  Sir  Thomas  Wilford  as  provost-marshal  granting  him 
authority,  and  commanding  him  upon  [85]  signification  from  the  justices  of  peace  of 
London  or  the  neighbouiing  counties,  of  idle  vagabonds  and  riotous  persons,  worthy 
to  be  speedily  executed  by  martial  law,  to  take  them,  and  according  to  the  justice  of 
martial-law,  to  execute  them  on  the  gallows  or  gibbet  near  the  place  where  they 
committed  their  otTences."     Ibid.  456. 

One  of  the  principal  causes  of  the  discontents  in  the  beginning  of  the  reign  of 
Charles  I.,  was  the  granting  commissions  under  the  Great  Seal  to  proceed  by  martial 
law,  under  pretext  of  which  some  persons  were  put  to  death,  who,  if  guilty  of  any 
offence,  ought  to  have  been  tried  by  the  common  law.  These  commissions  were  by  the 
petition  of  right  annulled  and  declared  to  bo  illegal. 

From  that  lime  the  people  of  England  have  always  entertained  a  great  jealousy  of 
standing  armies,  and  particularly  of  martial  law,  which  in  every  principle  is  so  much 
at  variance  with  the  mild  administration  of  justice  by  the  common  law. 

That  jealously  cannot  be  better  expressed  than  in  the  preamble  to  the  annual 
mutiny  act,  which  recites  that  "  Whereas  the  raising  or  keeping  a  standing  army  within 
this  kingdom  in  time  of  peace,  unless  it  bo  with  the  eonsent  of  Parliament,  is  against 
law  ;  and  whereas  it  is  adjudged  necessary  by  his  Majesty  and  his  present  Parliament, 
that  a  body  of  forces  should  be  conliuued  for  the  safety  of  the  kingdom,  the  defence 
of  the  possessions  of  the  crown  of  Great  Britain,  and  the  preservation  of  the  balance 
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of  power  rif  Europe  " :  (and  after  reciting  the  number  of  troops  to  be  kept  on  foot, 
it  proceeds)  "And  whereas  no  man  can  be  forejudged  of  life  or  limb,  or  subjected  in 
time  of  peace  to  any  kind  of  punishment  within  this  realm,  by  martial  law,  or  in 
any  other  manner  than  by  the  judgment  of  his  peers,  and  according  to  the  known 
and  established  laws  of  this  realm." 

Mr.  Justice  Blackstone,  who  was  never  accused  of  any  disposition  to  loose  the 
bands  of  society,  or  to  weaken  the  necessary  powers  of  government,  expresses  himself 
to  the  same  effect  on  the  subject  of  standing  armies  and  martial  law.  Vide  1  Bl. 
Com.  144,  145,  416,  &c. 

Such  being  the  nature  of  martial  law,  and  such  being  the  natural  apprehensions 
which  the  least  extension  of  it  must  ever  excite  in  the  minds  of  a  free  people,  it  is 
needless  to  dwell  on  the  necessity  of  confining  this  vast  and  formidable  power  rigidly 
within  the  limits  prescribed  to  it.  The  power  of  confining  [86]  it  within  those  limits, 
is  happily  lodged  by  the  constitution  in  the  Supreme  Courts  of  Westminster,  the  sure 
refuge  to  which  alone  every  oppressed  subject  can  or  ought  to  fly  for  protection  from 
military  despotism. 

If  the  Coirts  of  Westminster  will  restrain  an  inferior  court  from  proceeding  in 
a  cause,  of  which  it  has  original  jurisdiction,  merely  because  a  matter  incidentally 
occurs,  which  is  properly  triable  by  the  common  law,  with  what  watchful  solicitude 
will  they  observe  the  conduct  of  a  court-martial,  deciding  on  the  important  question, 
whether  soldier  or  not?  a  question  which  involves  in  it  the  dearest  birth-right  of  every 
Englishman,  the  trial  by  jury  ! 

There  are  four  grounds,  upon  each  of  which  it  is  submitted  that  the  Court  ought 
to  grant  a  prohibition  : — 

First,  That  the  Plaintiff  Grant  was  not  a  soldier,  and  therefore  not  liable  to  be 
tried  by  martial  law. 

Secondly,  That  evidence  was  received  against  him  contrary  to  the  rules  of  the 
common  law  ;  and  evidence  for  him,  which  was  admissible,  was  rejected. 

Thiidly,  Suppo.«ing  him  to  have  been  a  soldier,  yet  he  ought  not  to  have  been 
convicted  of  any  offence  with  which  he  was  not  specifically  charged  previous  to  his 
trial. 

Fourthly,  The  offence  of  which  the  Plaintiff  was  convicted  is  not  an  offence 
cognizable  by  martial  law. 

1.  The  Plaintiff  was  not  a  soldier,  and  therefore  not  liable  to  be  tried  by 
martial  law. 

If  there  be  a  case  in  which  above  all  others  it  becomes  the  Courts  of  Westminster 
to  be  peculiarly  watchful  over  the  right  of  the  subject,  it  is  in  the  case  of  a 
court-martial  deciding  on  the  extent  of  its  own  jurisdiction.  It  is  not  disputed  that  a 
court-martial  has  power  to  try  the  question,  whether  soldier  or  not?  That  power 
must  be  inseparable  from  their  jurisdiction.  But  they  exercise  it  at  their  peril ;  and 
it  behoves  them  to  have  the  most  explicit  and  unequivocal  proof  that  a  man  is  a 
soldier,  before  they  venture  to  put  him  on  his  trial  for  any  offence  whatever.  If  it 
shall  be  in  the  power  of  any  military  commander  to  take  up  a  man  under  pretence 
of  some  supposed  military  offence,  and  it  shall  be  in  the  power  of  a  court-martial  to 
give  themselves  jurisdiction  over  him,  by  deciding  him  to  be  a  soldier,  upon  evidence 
such  as  has  been  received  in  the  present  instance,  the  liberty  of  the  subject  is  at  an 
end,  and  the  army  [87]  may,  as  soon  as  its  commanders  shall  think  fit,  become  the 
sovereign  power  of  this  country.  That  in  fact  the  Plaintiff  was  not  a  soldier,  appears 
from  the  proceedings  before  the  court-martial  (a). 

2.  Evidence  was  received  against  the  Plaintiff  which  was  not  admissible  by  the 
rules  of  the  common  law,  and  evidence  for  him  rejected  which  ought  to  have  been 
received.  Every  court  which  assumes  the  name  of  a  court  of  justice,  must  have  some 
principles  or  rules  for  its  guidance  in  the  investigation  of  truth.  The  rules  of  evidence 
of  the  common  law,  at  least  so  far  as  they  are  applicable  to  criminal  proceedings, 
are  neither  numerous  nor  complex,  but  plain  and  simple,  and  are  founded  in  wisdom 
and  established  by  the  experience  of  ages.  The  rules  of  evidence  are  perhaps  those, 
of  all  others,  which  ought  to  be  kept  inviolata  with  the  most  religious  veneration. 
The  whole  administration  of  justice,  both  civil  and  criminal,  in  a  great  measure 
depends  on  them. 

(a)  Vide  the  suggestion  and  affidavit. 
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A  court-martial  is  the  mere  creatine  of  the  annual  mutiny  act,  and  has  not  the 
smallest  shadow  of  authoiity  but  what  it  derives  from  that  act;  it  is  impossible  that 
it  can  have  any  ancient  or  immemorial  rules  of  evidence  peculiar  to  itself.  Now  it 
may  be  laid  down  as  a  clear  and  indisputable  principle  of  law,  that  wherever  an  act 
of  Parliament  erects  a  new  judicature,  without  prescribing  any  [)aiticular  rules  of 
evidence  to  it,  the  common  law  will  supply  its  own  rules,  from  which  it  will  not  sufifer 
such  new-erected  court  to  depart.  This  would  hold  even  in  matters  merely  civil,  and 
surely  much  more  strongly  in  questions  of  a  criminal  nature. 

This  is  not  mere  theory,  but  the  law  of  the  land  ;  and  the  general  practice  of  courts 
martial  is  conformable  to  it. 

This  appears  b}-  every  treatise  that  has  been  published  on  the  subject  of  either 
naval  or  military  courts  martial.  Ayde  on  Courts  Martial,  174.  Sullivan's  Thoughts 
on  Martial  Law,  45,  55.  Military  Arrangements,  121.  MacArthur's  Treatise  on 
Naval  Courts  Martial,  107,  112,  and  Frye's  case,  Append.  No.  13,  p.  62. 

1.  Improper  evidence  was  received.  The  return  of  subsistence  from  the  25tb  of 
June  to  the  24th  of  December  was  not  authenticated,  nor  was  it  said  by  whom  or  to 
whom  it  was  made.  All  [88]  Iho  letters  from  Captain  Campbell,  and  his  return  dated 
16th  of  March  1792,  may  be  false.  There  is  ground  for  suspicion,  inasmuch  as  ho 
had  never,  till  just  before  the  trial,  made  any  return  to  his  agent,  though  by  stat. 
23  Geo.  3,  c.  50,  s.  34,  he  was  bound  to  make  a  return  every  two  months.  But 
Captain  Campbell  himself  ought  to  have  been  called,  he  alone  could  give  the  best 
evidence  which  the  nature  of  the  thing  admitted  of,  to  prove  the  Plaintiff  a  soldier; 
the  not  calling  him  affords  a  presumption  that  some  falsehood  was  concealed,  which  ho 
coulrl  have  detected.  The  muster  return  was  not  authenticated,  and  is  liable  to  the 
same  suspicion.  Captain  Williamson  who  produced  it  did  not  swear  when  it  was 
received  at  Chatham,  but  believed  in  Januaiy  last;  conceiving  that  Captain  Campbell 
would  not  make  a  false  return,  he  thought  the  return  a  sufficient  proof  of  the  Plaintiff 
being  a  soldier.  This  hypothetical  mode  of  swearing  is  decisive  to  shew  the  necessity 
of  authenticating  the  return.  Captain  Hewgill's  account  of  the  opinion  of  Lord  Kenyon, 
that  the  Plaintiff'  might  be  proceeded  against  as  a  soldier,  was  not  evidence,  it  was 
merely  an  extra-judicial  dictum  dropped  in  conversation.  The  written  examination 
of  Francis  Heretage  was  received,  but  he  was  not  asked,  whether  it  was  true,  but  oidy 
whether  it  was  the  deposition  sworn  to  by  him.  The  next  day  itideed,  when  it  was 
offered  to  be  read  as  Stephenson's  evidence,  the  objection  pievailed. 

2.  Proper  evidence  was  rejected,  viz.  that  of  Turtle  and  Lunt  {a). 

Now  for  receiving  improper  evidence,  even  after  sentence,  a  prohibition  will  lie. 
Thus  in  Bredmi  v.  Gill,  2  Salk.  555.  5  Mod.  271.  1  Ld.  Kaym.  212.  On  an  appeal 
from  the  commissioners  of  excise  to  the  commissioners  of  appeals,  under  the  12  Car.  2, 
c.  23,  the  commissioners  of  appeals  received  a.s  evidence  the  depositions  of  witnesses 
written  down  by  the  cleik  of  the  commissioners  of  excise,  without  examining  the 
witnesses  themselves  viva  voce.  A  prohibition  was  moved  for  after  sentence,  which 
was  at  first  refused,  because  this  had  been  the  course  ever  since  the  passing  the  statute. 
But  the  Court,  having  changed  their  opinion,  held  that  the  witnesses  ought  to  have 
been  examined  de  novo;  that  this  was  the  intent  of  the  act,  and  was  just,  because  the 
depositions  might  misrepresent,  or  not  represent  the  whole  case,  and  it  was  compared 
to  appeals  upon  orders  of  justices,  where  the  examinations  are  always  de  novo. 

[89]  Upon  a  declaration  in  prohibition  it  appeared  that  the  Plaintiff,  who  had 
been  libelled  against  in  the  spiritual  court  for  a  legacy,  pleaded  payment,  and  offered 
to  prove  it  by  a  single  witness,  which  the  Court  refused,  though  the  witness  was 
unexceptionable,  and  thereupon  sentence  was  given  against  the  Plaintiff  iti  prohibition, 
which  sentence  was  now  pleaded,  and  upon  demurrer  to  the  plea,  the  Court  after  much 
argument  held  that  the  prohibition  shoulil  be  granted  ;  and  they  said  a  prohibition 
might  be  granted  as  well  after  sentence  as  before.  Shutlcr  v.  Friend,  3  Mod.  283. 
2  Silk.  547.  1  Show.  158,  172.  It  is  true  that  a  prohibition  does  not  lie  after 
sentence,  tndess  the  want  of  jurisdiction  appear  on  the  face  of  the  proceedings  accord- 
ing to  the  doctrine  of  Blacquiere  v.  Hawkins,  Dougl.  377.  But  where  the  objection  is 
not  the  want  of  jurisdiction  but  some  irregularity  or  abuse  of  jurisdiction,  it  is  not 

(a)  These  and  the  other  circumstances  respacting  the  evidence,  appeared  on  the 
minutes  of  the  court-mirtial,  which  were  laid  before  this  Court.  Vide  also  the 
suggestion  and  affidavit. 
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to  be  expected  that  it  should  appear  on  the  face  of  the  proceedings  :  nor  is  it  necessary 
that  it  should,  to  entitle  the  party  to  a  prohibition.  Adriel  Mill's  case,  Skinn.  299  ; 
for  if  after  sentence  a  collateral  matter  not  appearing  on  the  face  of  the  proceedings 
be  the  ground  of  the  application,  it  is  sufficient  if  the  suggestion  be  supported  by 
affidavit.     Buggin  v.  Bennei,  4  Burr.  2037,  per  Lord  Mansfield,  Yates,  and  Aston,  J. 

Thus  it  appears  that  the  supreme  courts  have  power  not  only  to  confine  all  other 
courts  within  their  proper  jurisdiction,  but  also  to  control  and  correct  their  irregular 
proceedings,  and  compel  them  to  conform  to  the  proper  rules  of  evidence. 

3.  Supposing  the  Plaintiff  to  have  been  properly  found  to  be  a  soldier ;  yet  he 
ought  not  to  have  been  convicted  of  an  offence,  with  which  he  was  not  specifieally 
charged  previous  to  his  trial. 

It  is  a  i)rinciple  of  natural  justice,  and  therefore  it  is  a  rule  of  the  law  of  England, 
that  no  man  shall  be  put  upon  his  trial  for  any  offence  before  any  court  of  judicature, 
unless  previous  to  such  trial  he  has  been  distinctly  and  specifically  chaiged  with  such 
offence,  and  called  upon  to  answer  it;  for  it  is  impossible  for  any  man  to  come  pre- 
pared to  defend  himself  against  a  charge  of  which  he  is  ignorant.  This  rule  was  early 
recognized,  and  solemnly  established  by  several  judgments  in  parliament.  The  want 
of  a  previous  charge  was  the  principal  error  upon  which  the  judgment  against  the 
Mortimers  in  the  time  of  Ed.  2  was  reversed  iu  parliament  in  the  1st  Ed.  3,  2  Hale, 
P.  C.  217. 

[90]  So  the  like  was  done  in  the  case  of  The  Earl  of  Lancaster  in  1  Ed.  3,  1  Hale, 
P.  C.  314. 

And  in  Hale  there  are  many  instances  and  authorities  to  prove,  that  no  man  can 
be  convicted  or  attainted  of  any  crime  without  arraignment  and  being  put  to  answer 
it.     1  Hale,  P.  C.  346. 

It  is  upon  the  plea  of  Not  Guilty  alone  that  the  party  accused  can  be  put  upon  his 
trial,  nor  can  he  (except  in  the  case  of  a  confession  or  standing  mute,  which  is  equivalent) 
receive  sentence,  but  upon  that  plea.  Here  the  plaintiff  never  pleaded  to  a  charge 
that  was  not  made.  The  charge  is,  the  having  advised  and  persuaded  Heretage  and 
Stephenson  to  desert,  and  to  inlist  in  the  India  Company's  service.  The  first  part  of 
this  charge  is  within  one  of  the  Articles  of  War,  sect.  6,  art.  5,  p.  24,  the  rest  is  merely 
aggravation,  and  not  being  within  any  of  the  articles  of  war,  should  not  have  been 
inserted  in  the  charge. 

The  nature  of  this  offence  is  that  of  an  accessary  before  the  fact ;  for  it  goes  on 
the  idea  that  the  men  had  not  yet  deserted.  The  conviction  is  having  promoted,  and 
having  been  instrumental  towards  the  inlisting  of  Heretage  and  Stephenson  into  the 
service  of  the  India  Company,  knowing  them  to  belong  to  the  Coldstream  regiment  of 
Foot  Guards. 

This  conviction  is  founded  on  a  supposed  prior  desertion  ;  and  indeed  it  is  so 
apparent  that  the  men  had  deserted  before  they  came  to  the  Plaintiff  to  be  inlisted, 
that  the  court-martial  could  not  proceed  upon  any  other  idea.  .Consequently  the 
offence  found  is,  promoting  and  being  instrumental  in  the  itdisting  of  men,  for  the 
India  Company,  who  had  already  deserted.  This,  therefore,  taking  it  to  be  an  offence 
at  all,  is  that  of  an  accessary  after  the  fact. 

The  desertion  of  the  men  was  already  complete,  and  being  instrumental  to  their 
being  inlisted  with  the  India  Company,  was  perfectly  different  from  the  offence  of 
persuading  them  to  desert.  Peisuading  to  desert  is  the  substance  of  the  offence, 
inlisting  is  only  a  circumstance.  It  is  true,  that  a  man  charged  with  a  capital  crime 
may  be  convicted  of  an  offence  of  an  inferior  degree,  but  then  it  must  be  of  the  same 
nature  with  the  offence  charged.  But  the  offence  found  on  this  sentence,  is  not  of  the 
same  nature.  The  charge  contains  an  offence  prohibited  by  the  articles  of  war :  it 
also  contains  a  circumstance  which  is  [91]  there  added  by  way  of  aggravation,  but 
which  (as  will  be  proved  hereafter)  is  no  offence  either  by  the  articles  of  war,  or  by 
the  mutiny  act.  Now  the  offence  found  is  only  this  matter  of  aggravation,  which  is 
subjoined  to  the  charge,  and  not  the  charge  itself,  or  any  inferior  species  or  degrees  of 
it :  and  even  that  is  found  different  from  the  charge.  The  charge  in  that  respect  is, 
advising  and  persuading  to  inlist  into  the  service  of  the  India  Company. 

The  offence  found  is,  promoting  and  being  instrumental  towards  the  irdisting. 

Suppose  a  person  indicted  as  an  accessary  before  the  fact  in  feloniously  advising 
and  persuading  J.  S.  to  steal  my  goods,  and  the  jury  find  that  at  such  a  time  and 
place  J.  S.  stole  my  goods,  and  that  the  Defendant  received  the  same  goods  knowing 
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tbem  to  have  been  stolen  ;  this  verdict  woiiM  be  void  as  finding  a  matter  not  in  issue. 

And  no  court,  which  was  guided  by  the  rules  of  law,  could  give  judgment  against  the 
Dcforid.int  on  a  verdict  convicting  hiuj  of  an  offence  for  which  he  was  never  arraigned, 
and  to  which  it  was  impossible  for  him  to  be  prepared  with  any  defence. 

Taking  this  to  be  of  the  nature  of  a  special  verdict,  the  Court  in  construing  it 
must  confine  itself  to  the  facts  expressly  found,  and  cannot  supply  the  want  of  them 
by  any  argument,  intendment,  or  implication  whatever  :  in  this,  all  the  writers  on 
courts  martial  before  cited  agiee.     Adye,  207.     Sullivan,  75.     MacArthur,  143. 

But  it  is  only  in  felony  that  a  man  can  be  convicted  of  a  crime  of  an  inferior 
degree  to  the  crime  charged.  In  luisdemeanurs  there  can  be  no  inferior  degree,  all 
are  raisdumoanors ;  and  any  other  degree  must  be  a  dill'erent  offence.  But  even 
supposing  thai  the  offence  found  could  be  deemeil  to  be  of  the  same  nature  with  the 
offence  charged,  yet  the  prisoner  should  have  been  acquitted  of  the  offence  charged, 
and  for  want  of  such  acquittal  the  sentence  is  void.  "  If  a  man  bo  indicted  for  murder 
and  found  guilty  of  manslaughter  without  saying  any  thing  of  the  murder,  the  verdict 
is  insullicient  and  void,  as  being  only  a  verdict  for  part.  2  Hawk.  I*.  C.  440.  If  a 
special  verdict  oidy  find  part  of  the  matter  in  issue,  or  do  not  take  in  the  whole  issue, 
or  if  the  imperfection  be  such  that  judgment  cannot  be  given,  it  is  bad."  2  Lord 
Raym.  1521,  1522.     2  Stra.  844. 

4.  The  matter  of  which  the  Plaintiff  is  convicted,  is  not  an  offence  cognizable  by 
martial  law. 

[92]  The  necessity  of  confining  courts  martial  strictly  within  their  jurisdiction, 
has  already  been  shewn  :  and  it  is  not  only  necessary  to  confine  them  strictly  witliin 
the  limits  of  their  authority  with  respect  to  the  persons  accused,  but  also  with  respect 
to  the  offence  with  which  they  are  accused.  The  offence  found  is  'the  having  pro- 
moted, and  having  l)een  instrumental  towards  the  inlistingof  Heretage  and  Stephenson 
into  the  service  of  the  East-India  Company,  knowing  them  at  the  same  lime  to  belong 
to  the  Coldstream  regiment  of  Foot  Guards, and  deeming  this  crime  to  be  precisely  of 
the  same  nature  wilh  that  which  is  set  forth  in  the  charge,  and  to  differ  only  in  this, 
that  it  is  rather  inferior,  but  in  a  very  slight  degree,  in  point  of  aggravation,  they  do 
adjudge,"  i&c. 

But  what,  it  may  be  asked,  is  the  meaning  of  "  promoting  and  being  instrumental 
towards  their  inlisling?"  By  what  means  did  the  Plaintill'  promote  or  become  instru- 
mental to  this  ;  This  ought  to  have  been  explicitly  stated  ;  as  the  sentence  slands,  it 
is  vague  and  fallacious. 

But  taking  it  for  granted,  that  the  court  martial  bad  convicted  the  Plaintiff  in 
express  woids  of  inlisting  these  men  into  the  service  of  the  India  Company,  knowing 
them  to  be  deserteis  from  the  Guards;  this  offence  is  neither  within  the  articles  of 
war,  nor  the  mutiny  act,  unless  it  be  within  the  53  s.  of  the  act,  which  imposes  a 
penalty  of  51.  on  any  person  who  shall  harbour,  conceal,  or  assist  any  deserter,  knowing 
them  to  be  such,  on  conviction  before  a  justice  of  peace,  to  be  levied  by  distress,  and 
for  want  of  a  distress,  three  months'  imprisonment. 

But  merely  inlisting  a  soldier  who  has  already  deserted,  even  though  the  party 
knows  him  to  be  a  deserter,  is  no  offence  either  against  the  mutiny  act  or  the  ai  tides 
of  war.  If  it  had  been  within  either  the  one  or  the  other,  the  court-marlial  wouM 
have  shewn  it  in  their  sentence,  as  is  usual.  Sullivan,  101.  The  offence,  if  any, 
seems  to  have  been  that  of  harbouring  oi-  concealing  the  men  ;  but  that  is  totally 
different  from  promoting  and  being  instrumental  towards  their  inlisting. 

The  superior  courts  of  Westminster  have  a  suj)erintending  power  over  all  inferior 
courts  of  what  nature  soever,  and  are  by  the  principles  of  the  coristilution  entrusted 
with  the  exposition  of  such  laws  and  acts  of  pailiamenl  as  presciibo  the  extent  and 
boundaries  of  their  jurisdiction.  So  that  if  such  courts  assume  a  greater  or  other 
power  than  is  allowed  them  [93]  by  law,  the  supreme  courts  will  prohibit  and  control 
them.     4  Bac.  Abr.  241,  and  the  authorities  there  cited. 

Hence  it  lies  to  all  courts  which  differ  from  the  common  law  in  their  proceedings. 

Besides  the  Ecclesiastical  Courts  and  the  Courts  of  Admiralty,  it  lay  to  the  High 
Commission  Court,  to  the  delegates,  to  the  convocation,  to  the  Court  of  the  constable 
and  marshal.     4  Inst.  333,  334. 

A  court-martial,  like  every  other  court,  may  exceed  or  abuse  its  authority.  In 
that  ease,  if  no  prohibition  lies,  there  is  no  remedy  for  such  abuse,  which  is  absurd. 

The  Court  of   Common  Pleas  may  grant  prohibitions  in  all  cases,  without  auy 
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exception.  4  Inst.  99,  100.  This  was  agreed  by  all  the  Judges  of  England.  In 
4  Inst.  Lord  Chaiicelloi'  Egerton  called  Fleming,  Chief  Justice  of  B.  R.,  and  the 
other  judges  of  that  court,  and  Tanfield,  Chief  Baron,  and  the  other  Barons  of  the 
Exchequer,  to  consider  whether  the  Court  of  Common  Pleas  had  authority  to  grant 
prohibitions  without  any  writ  of  attachment  or  plea  depending.  They  were  unanimous 
in  the  afKrmative,  according  to  a  multitude  of  precedents.  The  Justices  of  the 
Common  Pleas  were  not  called,  having  often  before  determined  the  point.  "  So 
now,"  says  Lord  Coke,  "  this  question  is  at  peace,  being  resolved  by  all  the  Judges  of 
England." 

The  difference  between  the  Courts  of  King's  Bench  and  Common  Pleas  is  this,  that 
in  the  King's  Bench  a  prohibition  may  be  awarded  upon  a  bare  surmise,  without  any 
suggestion  on  record,  and  such  writ  is  only  in  the  nature  of  a  commission  prohibitory, 
which  is  discontinued  by  the  demise  of  the  king  (a);  but  that  as  to  a  prohibition 
issuing  out  of  the  Common  Pleas  the  suggestion  must  be  on  record,  and  therefore  is 
considered  as  the  suit  of  the  party,  in  which  he  may  be  nonsuited,  and  is  not  discon- 
tinued by  the  death  of  the  king.  Noy,  77.  Latch,  114.  Palm.  422.  Prohibitions 
also  are  not  granted  ex  gratia  by  the  Court,  but  ex  debito  justitise.  If  the  Spiritual 
Court  exceeds  its  jurisdiction,  upon  information,  either  by  the  party  or  a  mere 
stranger,  the  king's  courts  will  prohibit  them,  for  "prohibitions  are  not  of  favour,  but 
of  justice  to  be  granted."  Art.  Cleri.  [94]  2  Inst.  607.  "Serjt.  Morton  libelled  in  the 
Admiralty  ;  a  prohibition  was  prayed  in  the  King's  Bench,  Wild,  King's  Serjt.,  prayed 
that  the  Court  would  allow  Morton  his  privilege  of  being  sued  iu  the  Common  Pleas. 
The  Court  doubted  whether  this  privilege  should  be  allowed  in  prohibition.  But  ex 
asseusu  partium  it  was  ordered  that  the  Plaintiff  should  sue  for  his  prohibition  in  the 
Common  Pleas.  But  because  the  Common  Pleas  refused  the  prohibition,  it  was 
moved  again  in  the  King's  Bench ;  and  all  the  Court  were  of  opinion  that  prohibitions 
are  grantable  ex  debito  justitife  (and  not  in  the  discretion  of  the  Justices,  as  Hobart,  67, 
says),  and  after  sentence  and  appeal."  1  Sid.  65,  Scrji.  Morton's  case.  "All  the 
Judges  agreed  that  the  granting  prohibitions  is  not  a  discretionary  act  of  the  Court, 
but  they  are  grantable  ex  merito  justitife;  and  they  denied  Lord  Hobart's  opinion  in 
his  Reports,  67,  which  Rolle,  Chief  Justice,  had  frequently  doue  before."  Sir  T. 
Raym.  3,  IFoodwanl  v.  Bonithan. 

It  was  one  of  the  articles  of  impeachment  against  Sir  Robert  Berkley,  a  Judge  of 
the  King's  Bench,  that  he  had  deferred  to  grant  a  prohibition  to  the  Ecclesiastical 
Court,  on  a  suggestion  that  the  suit  was  for  tithes  of  houses  in  Norwich,  although  it 
was  moved  by  counsel  many  several  times;  and  that  on  various  other  occasions  he  had 
deferred  to  grant  prohibitions,  where  by  law  he  ought  to  grant  them.  1  State 
Trials,  713.  And  where  Holt  and  the  Court  refused  to  grant  a  prohibition,  they 
ordered  that  the  suggestion  should  be  entered  on  the  record,  that  they  might  enter 
the  reasons  of  their  denial.  1  Salk.  136,  Bishop  of  St.  David's  v.  Lucy.  A  prohibition 
is  ex  debito  justitiie,  if  the  Court  of  Admiralty  proceed  contrary  to  an  act  of  Parlia- 
ment, per  Lord  Mansfield,  4  Burr.  1950,  Howe  v.  Napier.  Prohibitions  being  to  keep 
every  jurisdiction  within  its  proper  limits,  the  law,  as  to  prohibitions,  and  the  form  of 
them,  cannot  be  altered  but  by  act  of  Parliament.     2  Inst.  601,  602. 

With  respect  to  the  practice  in  prohibition  ;  anciently,  prohibitions  seem  to  have 
been  granted  as  a  mere  matter  of  course,  and  the  proceedings  in  the  court  below  were 
staid,  till  it  could  shew  its  jurisdiction  :  almost  all  the  questions  of  jurisdiction  there- 
fore arose  on  applications  for  a  consultation.  Afterwards  a  suggesciou  or  surmise 
became  necessary,  which  was  not  required  to  be  proved,  but  the  Plaintiff  was  bound 
to  make  his  declaration  exactly  conformable  to  it ;  for  if  the  Court  found  that  the 
declaration  did  not  warrant  the  surmise,  they  forth-[95]-with  granted  a  consultation. 
2  Inst.  605.  This  appears  by  the  complaint  of  the  Bishops  in  the  Aiticuli  Cleri, 
where  they  allege  that  there  was  great  delay  and  difficulty  iu  obtaining  consultations 
while  prohibitions  were  granted  by  any  one  of  the  judges  out  of  court,  at  their 
chambers.  2  Inst.  605.  The  stat.  2  Ed.  6,  c.  13,  s.  14,  requiring  proof  of  the  sugges- 
tion in  the  case  of  tithes,  was  made  iu  favour  of  the  clergy,  for  such  proof  was  not 
necessary  at  common  law.     If  no  such  proof  was  necessary  iu  the  case  of  tithes,  it 

(a)  But  quaere,  whether  the  words  of  the  stat.  1  Ed.  6,  c.  7,  s.  1,  be  not  extensive 
enough  to  include  a  prohibition,  though  it  be  not  considered  as  a  suit  between  paity 
and  party  ] 
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was  not  ill  any  other  case,  and  tburefofo  the  practice  of  proving  the  suggestion  must 
have  begun  since  that  statute.  Persons  interested,  as  parishioners,  who  may  not  be 
competent  witnesses  at  the  trial,  may  be  suflicient  witnesses  to  prove  the  suggestion 
under  that  statute,  and  after  recording  the  proof  of  the  suggestion,  nothing  is  to  be 
objected  against  the  persons  of  the  witnesses  or  their  evidence.  4  Bac.  Abr.  246.  It 
seems  therefore  that  slight  proof  of  the  suggestion  is  sufficient.  As  to  the  declaration, 
"when  the  matter  seems  doubtful  to  the  Court,  upon  a  question  of  fact  or  law,  the 
Plaintiff  has  leave  to  declare,  that  the  parties  may  have  the  fact  projjcrly  tried  by  a 
Jury,  or  the  law  solemnly  considered."  1  Burr.  198.  Rex  v.  The  Bislurp  of  Ely.  If 
the  Court  therefore  have  any  doubt  in  tliis  case,  they  will  allow  the  Plaintiff'  to  declare 
iu  prohibition. 

Adair  and  Bond,  Serjts.,  argued  against  the  motion  to  the  following  effect: — 

It  is  not  disputed,  that  martial  law  can  only  be  exercised  in  this  country,  so  far  as 
il  is  authorized  by  the  mutiny  act  and  the  articles  of  war.  The  power  of  the  Court 
to  grant  a  prohibition  to  a  court-martial  in  certain  possible  cases,  is  also  allowed. 
But  great  caution  should  be  observed  not  to  interfere  with  military  discipline.  It  is 
uot  an  affidavit  on  a  mere  suggestion,  which  might  be  used  in  every  case  to  avoid  or 
delay  punishment,  that  will  of  course  obtain  a  proceeding  dangerous  to  all  order  and 
regulaiity  in  the  fleet  and  army.  If  the  otlcnder  and  the  offence  be  clearly  within 
the  jurisdiction  of  a  court-martial,  there  can  be  no  ground  for  either  a  prohibition  or 
a  review  in  a  court  of  civil  judicature. 

The  first  ground  on  the  other  side  is,  that  the  Plaintiff  was  not  a  soldier.  But  it 
is  uot  necessary,  in  order  to  make  a  man  amenable  to  military  law  that  he  should  be 
a  soldier.  The  act  expressly  subjects  to  military  law  those  persons  who  receive  pay 
as  such,  whether  they  are  really  soldiers  or  not.  The  old  statutes  on  the  subject  like 
wise  fix  on  that  circumstance  as  the  [96]  criterion  by  which  the  engagement  is 
decided  :  the  receiving  money,  though  the  person  was  not  inroUed,  and  afterwards 
deserting,  is  felony  by  those  statutes,  18  Hen.  6,  c.  19.  7  Hen.  7,  c.  1.  3  Hen.  8, 
c.  5.  5  Eliz.  c.  5.  Jenk.  Cent.  271.  The  23d  section  of  the  articles  of  war,  article  2, 
directs,  "that  all  crimes  not  capital,  and  all  disorders  and  neglects,  which  ofticeis  and 
soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and  military  discipline,  though 
not  specified  in  the  said  rules  and  articles,  are  to  be  taken  cognizance  of  by  a  general 
or  regimental  court-martial,  according  to  the  nature  and  degree  of  the  offence,  and  to 
be  punished  at  their  discretion."  Now,  the  Plaintiff  having  admitted  himself  to  be  a 
soldier,  and  having  been  guilty  of  an  act  to  the  prejudice  of  good  order  and  military 
discipline,  was  liable  to  the  jurisdiction  of  the  court-martial  ;  no  prohibition  therefore 
ought  to  issue. 

But  in  fact  the  Plaintiff  was  a  soldier,  and  the  only  objection  to  the  court-martial 
on  this  head,  is  too  great  indulgence  to  the  Plaintiff:  a  court  of  common  law  would 
uot  have  suffered  him  to  give  evidence  to  contradict  his  own  admission  under  his 
handwriting,  and  his  own  repeated  acts  in  the  character  of  a  Serjeant.  It  wouUl  be 
enough  to  say,  that  there  was  evidence  on  both  sides  before  the  Court,  and  that  they 
have  formed  a  conclusion  upon  it,  being  a  matter  clearly  within  their  cognizance ;  for 
it  would  be  absurd  to  say  that  a  court  instituted  for  the  purpose  of  trying  soldiers, 
should  not  have  a  power  of  trying  whether  they  are  soldiers  or  not.  The  receiving 
pay  as  a  soldier  is  decisive  evidence  that  the  Plaintiff"  was  subject  to  their  jurisdiction. 
All  the  comments  made  on  the  return  and  the  letters,  are  immaterial ;  but  a  return 
made  to  and  by  the  proper  officer  is  evidence  in  itself,  and  does  not  require  to  be 
verified. 

With  respect  to  the  second  objection,  an  error  in  receiving  or  rejecting  evidence, 
is  not  a  ground  for  prohibition.  But  the  objection  itself  is  uot  founded  in  facts 
applied  to  Captain  Campbell's  letters  and  Ileretage's  deposition  (o).  Campbell's  letters 
were  called  for  by  the  prisoner,  not  produced  against  him,  and  Heretage's  deposition 
was  read  without  any  objection  being  made.  When  an  objection  was  made  to  the 
reading  Stephenson's  deposiiion,  it  was  allowed.  And  in  reality  there  was  no  pre- 
judice to  the  Plaintiff  in  reading  it,  as  the  witness  was  fully  examined  viva  voce.  The 
evidence  which  was  rejected,  as  stated  [97]  in  the  affidavit  was,  first,  that  of  Turtle, 
who  was  examined  ;  and  secondly,  that  of  Luut;  for  the  admission  of  which  no  case 
was  stated,  uor  is  it  now  explained  iu  the  affidavit.     The  object  of  calling  both  of 

(a)  Vide  the  suggestion  and  affidavit. 
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them  was  only  to  furnish  the  prisoner  with  evidence  in  an  action  against  them,  and  had 
no  relation  to  the  charge  before  the  Court. 

As  to  the  third  and  fourth  grounds,  a  man  cannot  be  convicted  of  an  offence  not 
included  in  the  charge,  and  not  of  the  same  nature  ;  but  of  an  offence  of  an  inferior 
degree  and  of  the  same  nature,  he  may.  Thus,  on  an  indictment  for  an  assault,  with 
intent  to  commit  murder,  a  man  may  be  convicted  of  a  common  assault.  The  charge 
is,  "advising  and  persuading  the  two  drummers  to  desert,  and  inlist  in  the  service  of 
the  East  India  Company,  knowing  them  to  be  drummers  of  the  Coldstream  regiment 
of  Guards."  The  sentence  states,  "that  the  prisoner  was  instrumental  to,  and  pro- 
moting the  inlistment,"  which  is  stated  to  be  an  offence  of  the  same  nature,  though  of 
an  inferior  degree.  The  evidence  shews  the  meaning  of  the  sentence,  viz.  the  sending 
the  men  to  disguise  themselves,  and  furnishing  them  with  disguises,  in  order  to  desert, 
and  inlist  in  the  Company's  service. 

The  Court  seems  to  have  doubted,  whether  advice  and  persuasion  could  be  by  an 
act  only  without  words,  and  they  refer  to  the  acts  done,  as  included  within  the  charge, 
which  they  certainly  are.  Thus  according  to  Lord  Coke,  the  term  aiding,  comprehends 
"counselling,  abetting,  plotting,  assenting,  consenting  and  encouraging  to  do  the  act." 
2  Inst.  182.  The  inlisting  with  the  East  India  Company  was  an  act  of  desertion,  and 
the  only  act  that  could  subject  the  men  to  the  charge  of  desertion. 

Marshall,  in  reply,  insisted  upon  his  former  grounds  of  argument,  and  urged 
farther,  that  receiving  pay  as  a  soldier  would  not  alone  make  the  person  who  received 
it  a  soldier  ;  or,  at  most,  he  could  only  be  treated  as  a  soldier  while  he  continued  to 
receive  it.  Now  the  Plaintiff  here  received  no  pay  after  the  month  of  December  1791. 
Nor  was  the  circumstance  of  the  Plaintiff  signing  himself  Serjeant,  conclusive  evidence 
that  he  was  a  Serjeant,  this  being  a  criminal  proceeding,  any  more  than  if  A.  B.  were 
to  personate  the  character  of  a  soldier,  it  would  make  him  liable  to  be  punished  as  a 
deserter,  though  he  would  be  guilty  of  a  fraud.  So  if  a  man  and  woman  live  together 
as  husband  and  wife,  in  a  civil  action,  the  husband  would  [98]  not  be  permitted  to 
deny  his  marriage,  yet  in  an  indictment  for  bigamy,  the  marriage  must  be  strictly 
proved. 

Cur.  advis.  vult. 

On  this  day,  the  judgment  of  the  Court  was  thus  given  by 

Lord  Loughborough.  In  this  case,  which  arises  on  a  motion  for  a  prohibition, 
the  novelty  of  the  application  was  a  sufficient  reason  why  the  Court  should  grant  a 
rule  to  shew  cause,  and  give  it  that  consideration  which  the  importance  of  it  seemed 
justly  to  demand.  It  has  been  very  fully  argued  on  both  sides,  and  with  great 
ingenuity  and  ability.  Every  thing  has  been  said  in  support  of  the  motion  by  my 
Brother  Marshall,  that  any  talents,  ability,  or  ingenuity  should  suggest.  But  upon 
the  result  of  the  whole,  the  Court  are  clearly  of  opinion  that  the  prohibition  ought 
not  to  issue. 

The  suggestion  begins  by  stating  the  laws  and  statutes  of  the  realm  respecting  the 
protection  of  personal  liberty.  It  goes  on  to  state,  that  no  person  ought  to  be  tried 
by  a  court-martial  for  any  oflFence  not  cognizable  by  martial  law,  and  so  on.  In  the 
preliminary  observations  upon  the  case,  my  Brother  Marshall  went  at  length  into  the 
history  of  those  abuses  of  martial  law  which  prevailed  in  ancient  times.  This  leads  me 
to  an  observation,  that  martial  law  such  as  it  is  described  by  Hale,  and  such  also  as  it 
is  marked  by  Mr.  Justice  Blackstone,  does  not  exist  in  Englanil  at  all.  Where  martial 
law  is  established,  and  prevails  in  any  country,  it  is  of  a  totally  different  nature  from 
that  which  is  inaccurately  called  martial  law,  merely  because  the  decision  is  by  a  court- 
martial,  but  which  bears  no  affinity  to  that  which  was  formerly  attempted  to  be 
exercised  in  this  kingdom,  which  was  contrary  to  the  constitution,  and  which  has  been 
for  a  century  totally  exploded.  Where  martial  law  prevails,  the  authority  under 
which  it  is  exercised,  claims  a  jurisdiction  over  all  military  persons,  in  all  circum- 
stances. Even  their  debts  are  subject  to  enquiry  by  a  military  authority  :  every 
species  of  offence,  committed  by  any  person  who  appertains  to  the  army,  is  tried,  not 
by  a  civil  judicature,  but  by  the  judicature  of  the  regiment  or  corps  to  which  he 
belongs.  It  extends  also  to  a  gieat  variety  of  cases,  not  relating  to  the  discipline 
of  the  army,  in  those  states  which  subsist  by  military  power.  Plots  against  the 
sovereign,  intelligence  to  the  enemy,  and  the  like,  are  all  considered  as  cases  within 
the  cognizance  of  military  authority. 

[99]  In  the  reign  of  King  Wdliam,  there  was  a  conspiracy  against  his  person  in 
C.  P.  IV.— 15 
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Holland,  and  the  persona  guilty  of  that  conspiracy  were  tried  by  a  council  of  officers. 
There  was  also  a  conspiracy  against  him  in  England,  but  the  conspirators  were  tiied 
by  the  common  law.  And  within  a  very  recent  period,  the  incuiuliaries  who  attempted 
to  set  fire  to  the  Docks  at  Portsmouth,  were  tried  by  the  common  law.  In  this 
country,  all  the  delinquencies  of  soldiers  are  not  triable,  as  in  most  countries  in  Europe, 
by  martial  law  ;  but  where  they  are  ordinary  offences  against  the  civil  peace,  they  are 
tried  by  the  common  law  courts.  Therefore  it  is  totally  inaccurate  to  slate  martial 
law  as  having  any  place  whatever  within  the  realm  of  Gieat  Britain.  But  there  is  by 
the  providence  and  wisdom  of  the  Legislature  an  aimy  established  in  this  country,  of 
which  it  is  necessary  to  keep  up  the  establishment.  The  aimy  being  established  by 
the  authority  of  the  Legislature,  it  is  an  indispensable  requisite  of  that  establishment 
that  there  should  be  order  and  discipline  kept  up  in  it,  and  that  the  persons  who 
compose  the  army,  for  all  olleiices  in  their  militaiy  capacity,  should  be  subject  to  a 
trial  by  their  officers.  That  has  induced  the  absolute  necessity  of  a  mutiny  act 
accomfianying  the  army.  It  has  happened  indeed,  at  different  periods  of  the  Govern- 
ment, that  there  has  been  a  strong  opposition  to  the  establishment  of  the  army.  But 
the  aimy  being  established,  and  voted,  that  led  to  the  establishment  of  a  mutiny  act. 
A  lemaikable  circumstance  happened  in  the  reign  of  George  the  First,  when  there 
was  a  division  of  parties  on  the  vote  of  the  army  :  the  vote  passed,  and  the  army  was 
established,  but  from  some  political  incidents  which  had  happened,  the  party  who 
opposed  the  establishment  of  the  army  would  have  thrown  out  the  mutiny  bill.  Sir 
Robeit  Walpolo  was  at  the  head  of  that  opposition,  and  then  some  of  their  most 
sanguine  friends  proposed  it  to  them  :  they  said  as  there  was  an  army  established,  and 
even  if  the  army  was  to  be  disbanded,  there  must  be  a  mutiny  act  for  the  safety  of  the 
country.  It  is  one  object  of  that  act  to  provide  for  the  army  ;  but  there  is  a  much 
greater  cause  for  the  existence  of  a  mutiny  act,  and  that  is,  the  preservation  of  the 
peace  and  safety  of  the  kingdom  :  for  there  is  nothing  so  dangerous  to  the  civil  estab- 
lishment of  a  state,  as  a  licentious  and  undisciplined  army  ;  and  every  country  which 
has  a  standing  army  in  it,  is  guarded  and  protected  by  a  mutiny  act.  An  undisciplined 
soldiery  are  apt  to  be  too  many  for  the  civil  power  ;  but  under  the  com  [100]-uiand  of 
officers,  those  officers  are  answerable  to  the  civil  power,  that  they  are  kept  in  good 
order  and  discipline.  All  history  and  all  experience,  particularly  the  experience  of 
the  present  moment,  give  the  strongest  testimony  to  this.  The  object  of  the  mutiny 
act,  therefore,  is  to  create  a  court  invested  with  authority  to  try  those  who  are  a  part 
of  the  army,  in  all  their  different  descriptions  of  officeis  and  soldiers  ;  and  the  object 
of  the  trial  is  limittd  to  breaches  of  military  duty.  Even  by  that  exteusive  power 
granted  by  the  Legislature  to  his  majesty  to  make  articles  of  war,  those  articles  are  to 
be  for  the  better  government  of  his  forces,  and  can  extend  no  further  than  they  are 
thought  necessary  to  the  regularity  and  due  discipline  of  the  army.  Breaches  of 
military  duty  are  in  many  instances  strictly  defined  ;  they  are  so  in  all  eases  where 
capital  punishment  is  to  be  inflicted  :  and  in  other  instances,  where  the  degree  of 
offence  may  vary,  it  may  be  necessary  to  give  a  discretion  with  regard  to  the  punish- 
ment, and,  in  some  cases,  it  is  impossible  more  strictly  to  mark  the  crime  than  to  call 
it  a  neglect  of  discipline. 

This  Court  being  established  in  this  country  by  positive  law,  the  proceedings  of 
it,  and  the  relation  in  which  it  will  stand  to  the  courts  of  Westminster  Hall,  must 
depend  upon  the  same  rules,  with  all  other  courts  which  are  instituted,  and  have 
particular  powers  given  them,  and  whose  acts,  therefore,  may  become  the  subject  of 
application  to  the  Courts  of  Westminster  Hall  for  a  prohibition.  Naval  Courts 
Martial,  Military  Courts  Martial,  Courts  of  Admiralty,  Courts  of  Prize,  are  all  liable 
to  the  controlling  authority,  which  the  Courts  of  Westminster  Hall  have  from  time  to 
time  exercised,  for  the  purpose  of  preventing  them  fiom  exceeding  the  jurisdiction 
given  to  them  :  the  general  ground  of  prohibition  being  an  excess  of  jurisdiction, 
when  they  assume  a  power  to  act  in  matters  not  within  their  cognizance. 

Another  ground  of  prohibition,  which  is  indeed  but  a  species  of  the  other,  is  where 
an  act  has  passed  with  respect  to  any  authority  resident  in  other  courts,  as  in  the 
Ecclesiastical  Court,  in  which  there  is  an  inherent  jurisdiction.  In  such  a  case,  the 
courts  of  Westminster  Hall  have  conceived  that  where  the  authority  is  limited  by  an 
act  of  Parliament  the  court  which  acted  differently  from  the  prescription  of  the  act 
was  in  that  instance  exceeding  its  jurisdiction,  and  therefore  liable  to  a  prohibition. 
Beyond  these  two  grounds  it  does  not  occur  to  me  that  there  is  any  other  that  can  be 
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stated,  upon  which  the  [101]  Courts  of  Westminster  Hall  can  interfere  in  the  pro- 
ceedings of  other  courts,  where  the  matter  is  clearly  within  their  jurisdiction  (a)i. 
That  they  have  decided  wrong,  may  be  a  ground  of  appeal,  may  be  a  ground  of 
review,  but  not  a  ground  of  prohibition.  That  has  been  distinctly  laid  down  both 
in  this  court  and  in  the  court  of  King's  Bench  with  respect  to  the  Courts  of  Prize  (a)", 
and  it  is  unnecessary  to  quote  authorities  upon  a  point  which  leave  it  without  a 
contradictory  opinion.  With  respect  to  the  matter  of  evidence,  where  the  inferior 
courts  proceed  upon  the  admission  of  evidence  that  could  not  be  admitted  in  a  court 
of  law,  or  upon  the  rejection  of  evidence  that  would  be  admitted  in  a  court  of  law, 
the  12th  article  of  the  complaint  made  against  the  judges  in  the  reign  of  James  the 
First  (i),  and  the  answer  to  that  article  of  complaint,  shew  distinctly  the  law  upon 
that  subject.  The  12th  article  of  complaint  is,  that  the  Courts  have  granted  prohibi- 
tions to  the  Ecclesiastical  Couit  upon  the  ground  that  the  Ecclesiastical  Court  would 
not  allow  the  testimony  of  a  single  witness  to  be  sufficient  in  cases  where  in  the 
common  law  courts  the  testimony  of  oiie  witness  would  be  sufficient,  and  their 
interference  is  the  subject  of  complaint.  The  answer  the  judges  make  to  it  is,  that 
in  matters  subject  to  the  exclusive  jurisdiction  of  the  Ecclesiastical  Courts,  as  the 
setting  out  of  tithes,  proofs  of  a  legacy,  proofs  of  a  marriage,  the  Courts  do  not 
prohibit,  though  the  rule  of  the  Ecclesiastical  Court  requires  more  evidence  than 
the  common  law,  to  establish  the  fact ;  but  that  where  incidentally  a  matter  comes 
before  them,  there  the  Courts  of  Westminster  Hall,  upon  such  surmise,  will  grant  a 
prohibition. 

I  have  stated  the  observations  generally,  upon  the  nature  of  an  application  for  a 
prohibition.  The  foundation  of  it  must  be,  that  the  inferior  court  is  acting  without 
jurisdiction.  It  cannot  be  a  foundation  for  a  prohibition,  that  in  the  exercise  of  their 
jurisdiction  the  Court  had  acted  erroneously.  That  may  be  a  matter  of  appeal  where 
there  is  an  appeal,  or  a  matter  of  review  :  though  the  sentence  of  a  court-martial  is 
not  subject  to  a  review,  there  are  instances,  no  doubl,  where,  upon  application  to  the 
crown,  there  have  been  orders  to  review  the  proceedings  of  courts  martial. 

My  Brother  Adair  justly  and  correctly  said,  that  a  prohibition  to  prevent  the 
proceedings  of  a  court-martial,  is  not  to  be  granted  without  very  sufficient  ground  and 
due  consideration.  Not  that  it  is  not  to  be  granted,  because  it  would  be  dangerous, 
[102]  in  all  cases  to  grant  prohibitions;  for  it  would  be  undoubtedly  dangerous  if 
there  was  a  facility  in  applying  for  prohibitions,  and  the  sentence  were  to  be  stopped 
for  asking  it  to  be  further  enquired  into.  But  in  such  cases  it  is  the  duty  of  the 
court  to  consider  the  matter  fully  and  deliberately  upon  the  motion  to  prohibit,  and 
the  Court  could  not  without  great  danger  take  the  course  in  such  a  case  which  they 
have  done  in  others  where  there  is  no  danger  in  the  delay  to  put  the  matter  in 
prohibition,  and  determine  it  upon  the  record. 

In  this  case,  there  are  four  grounds  stated  of  prohibition.  The  first  is  a  material 
one,  because  if  the  first  ground  is  made  out,  that  the  Court  had  no  jurisdiction  over 
the  person,  then  of  course  they  were  proceeding  in  a  case  in  which  by  law  they  ought 
not  to  have  been  proceeding.  In  considering  that  ground,  it  turns  upon  the  allegation 
that  Grant,  the  person  applying  for  the  prohibition,  was  not  subject  to  military  law. 
I  take  it  up,  first,  upon  his  aflidavit,  and  where  a  prohibition  is  moved  upon  that 
ground,  it  is  very  material  to  consider  what  the  party  himself  has  said.  In  reading 
over  this  affidavit  it  is  calculated  to  convey  an  opinion  by  argument,  that  Grant  was 
not  subject  to  military  law  ;  but  he  does  not  maintain  any  direct  assertion  upon 
which  theie  could  be  an  assignment  of  perjury,  that  he  is  not  an  object  of  military 
jurisdiction.  Stating  the  engagement  he  had  entered  into  with  Captain  Campbell, 
he  says,  "he  did  assume  the  character  of  seijeaut  in  the  74th  regiment,  in  order  to 
enable  him  to  carry  on  the  business  of  a  recruiting  agent ;  but  that  the  deponent  was 
never  actually  inlisted  as  a  soldier."  When  one  knows  more  of  the  case  as  we  do  by 
reading  the  proceedings  of  the  court  martial,  it  appears  that  he  was  never  actually 
inlisted  as  a  soldier,  and  therefore  if  he  commenced  originally  as  a  Serjeant,  the  asser- 
tion is  true  ;  but  it  afi'ords  no  conclusion  on  this  affidavit.     He  says  nothing  of  an 

(ay  [Vide  JFade's  Case,  2  M.  &  S.  429  (n).] 

(a)2  See  Brymer  v.  Atkins,  ante,  vol.  i.  164,  and  Home  v.  Earl  Camden,  ibid   476 
and  4  Term  Rep.  B.  E.  382. 

(i)  2  Inst.  608,  Arliculi  Cleri. 
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attestation,  there  is  no  denial  that  be  ever  was  attested ;  and  there  is  a  circumstance 
in  the  proceedings  of  the  couit-nmitial,  that  gives  strong  reason  to  think  that  it  is  not 
a  mere  oniiss-ion  ;  because  in  the  letters  he  pioiiuced  himself  from  Captain  Campbell 
to  him,  Captain  Campbell  tells  him,  (the  expression  is  not  "unless  you  get  your 
attestation  "  but)  "  unless  you  take  your  atlestalioii  to  Chatham,  and  have  it  entered 
there."  So  that  the  letter  speaks  of  an  attestation  existing,  but  not  deposited  in 
the  proper  office.  He  goes  on  further  and  stales,  "that  lie  did  receive  money  fiom 
Messrs.  Bniraraell,  and  in  the  receipts  granted  by  the  deponent  he  [103]  did  acknow- 
ledge the  money  there  mentioned  for  his  pay,  and  ho  believes  he  did  annex  the  words 
following  'Serjeant  in  the  74th  regiment,'  but  he  says,  that  at  the  lime  he  so  leceived 
the  money,  and  wrote  those  words,  he  did  not  consider  himself  to  be  really  and  truly 
a  Serjeant  in  the  74lh  regiment,  and  such  words  were  added  to  his  subscription  that 
it  might  appear  to  give  it  eflect."  He  does  not  deny  that  he  was  a  Serjeant,  he  does 
not  take  that  as  a  matter  in  issue.  The  assertion  is  simply  of  what  passed  in  his  own 
mind  ;  and  when  he  stales  that  it  was  for  the  purpose  of  giving  it  effect,  he  cannot  bo 
allowed  to  say,  "  I  did  not  mean  by  this  to  become  truly  and  really  a  Serjeant ;  I  mean 
to  take  the  situation,  receive  the  pa}',  and  describe  myself  as  such,  and  not  to  be 
liable  to  the  consequenees."  That  cannot  be  permitted  in  any  case.  But  after  those 
comments,  it  comes  to  this,  the  party  applying  for  tbo  prohibition,  when  he  is  to 
state  his  own  case,  stales  himself  to  be  a  person  not  subject  to  military  law  :  this  the 
Couit  will  require  in  all  such  cases.  But  if  he  will  not  venture  to  assert  that  he  is 
neither  soldier  nor  serjeant  nor  of  any  military  description,  it  is  impossible  for  the 
Court  to  enter  into  the  argument,  and  say  from  the  argument  and  circumstances  that 
have  been  stated  this  man  shall  not  be  considered  as  such,  and  therefore  there  is  a 
ground  laid  for  prohibition. 

But  when  we  come  to  compare  the  proceedings  of  the  court-martial  with  the 
affidavit  and  the  act  of  parliament,  there  is  one  eiiciinistance  in  the  act  which  specifi- 
cally applies.  The  act  does  not  leave  it  to  a  question  whether  liis  inlistmont  and 
attestation  is  regular  or  not,  but  it  says,  "any  person  who  shall  be  iiilisted  or  receive 
pay  as  a  soldier."  The  being  in  pay  as  a  soldier,  fixes  the  military  character  upon 
him,  and  very  wisely  ;  and  my  Brother  Bond  has  shewn  that  this  has  been  the  course 
of  ail  the  acts  of  parliament  which  have  passed  relative  to  the  military  engagement. 
The  muliny  act  squares  itself  wiih  the  number  of  statutes  which  had  passed  relative 
to  the  military  services,  and  the  persons  who  are  engaged  to  serve.  It  was  not  left 
to  bo  discussed  where  there  was  a  remedy  by  indictment,  what  was  the  nature  of  the 
engagement,  or  how  it  was  contracted,  but  the  mere  circumstance  of  being  in  pay  or 
having  received  presl-money,  fixed  on  him  the  military  character  so  as  to  subject  him 
to  the  con.'cquences  of  a  felony  if  he  acted  in  breach  of  thai  character.  Grant  has  there- 
fore been  in  pay  as  a  soldier;  it  appears  so  upon  his  affidavit.  The  ob-[104]-jeetion 
to  the  proceedings  of  the  court-martial  upon  this  head,  seems  to  me  very  fairly  to  be 
met  by  the  answer  that  my  Brother  Adair  gave  to  it;  for  after  the  introduction  of 
the  receipt  it  was  clearly  shewn  that  he  was  in  pay  as  a  soldier,  and  there  was  an  end 
to  the  enquiry  upon  that  head.  It  is  said,  and  my  Brother  Marshall  put  it  very 
ingeniously,  that  he  will  only  be  liable  while  he  is  so  leccivitig  pay,  and  that  the  last 
receipt  of  his  pay  does  not  prove  he  was  actually  in  pay  at  the  time  of  this  offence. 
■\Vhether  he  was  or  not,  does  not  appear,  and  it  is  not  necessary  that  it  should,  for 
a  person  in  pay  as  a  soldier  is  fixed  with  the  character  of  a  soldier;  and  if  once  he 
becomes  subject  to  the  military  cliaiacter,  he  never  can  be  released,  liit  by  a  regular 
discharge.  Upon  the  first  part  of  the  case,  therefore,  I  see  no  kind  of  d.  ubt  that  can 
be  entertained,  but  that  this  person  was  in  a  situatioti  that  made  him  thi;  object  of  a 
military  tribunal,  aiid  that  the  court-mai  tial  were  proceeding  against  a  person  within 
their  jurisdiction.  But  it  was  argued  with  a  great  deal  of  ingenuity,  t\  ni  there  was 
a  contrivance  here  ;  that  by  concert  between  the  recruiting  officer  and  him,  he  was 
put  into  this  situation  ;  and  it  was  well  understood  bolweeu  the  otlicer  and  him  that 
he  was  so  far  only  in  a  military  situation  as  to  enable  him  to  receive  the  pay,  and 
do  the  recruiting  service. 

I  think,  allowing  all  the  extent  to  that  argument,  it  does  not  give  the  case  much 
the  more  favour,  when  it  comes  to  be  considered  that  this  is  the  case  of  a  person 
putting  himself  into  that  situation,  and  visibly  having  made  himself  a  party  to  it. 
But  he  is  a  soldier  beyond  all  possibility  of  doubt;  and  after  having  stated  that, 
perhaps  it  would  not  be  necessary  to  go  a  great  deal  further. 
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But  the  second  ground  is  the  reception  of  improper,  and  the  rejection  of  proper 
evidence.  Here  I  must  again  recur  to  the  answer  to  the  complaints  of  the  judges. 
That  all  common  law  courts  ought  to  proceed  upon  the  general  rule,  namely  the  best 
evidence  that  the  nature  of  the  case  will  admit,  I  perfectly  agree.  But  that  all  other 
courts  are  in  all  cases  to  adopt  all  the  distinctions  that  have  been  established  and 
adopted  in  courts  of  common  law,  is  rather  a  larger  proposition  than  I  choose  directly 
to  assent  to.  If,  for  instance,  a  witness  excommunicated  for  contumacy  were  offered, 
he  would  not  be  received  in  a  court  of  common  law  (a) :  it  is  an  established  rule,  and 
we  are  bound  by  it.  But  I  do  not  hold  that  to  be  quite  so  extensive,  as  that  it  should 
go  to  courts  martial,  naval  or  military.  There  are  other  [105]  formal  objections  that 
do  not  affect  the  credibility  of  the  witness,  but  in  the  present  case  I  do  not  find  the 
objections  to  be  founded  in  fact.  The  first  objection  is  the  production  of  the  letters 
of  Captain  Campbell.  The  affidavit  states,  that  the  letters  were  produced  in  evidence  ; 
but  it  suppresses  in  what  manner  they  were  produced  ;  it  does  not  state  that  they  were 
produced  as  evidence  against  the  Defendant.  In  fact  therefore,  the  Court  would  find 
themselves  unable  to  proceed  upon  that;  and  he  shews  immediately  afterwards,  by 
resting  upon  these  letters,  that  of  the  letters  of  Captain  Campbell  he  thought  he  had 
a  right  to  avail  himself,  and  did  avail  himself.  It  therefore  amounts  only  to  this,  that 
the  letters  of  Captain  Campbell  were  |-rcduced.  The  first  of  them  were  brought  out 
at  the  prisoner's  request,  and  for  the  whole  of  his  defence  he  rests  upon  the  letters  of 
Captain  Campbell  upon  that  part  of  the  charge.  As  to  the  deposition  of  Heretaga 
the  objection  is,  that  he  was  asked  whether  the  contents  were  true  as  sworn,  and  the 
question  was  not  put  whether  he  acknowledged  it  to  be  his  hand-writing.  But  in 
fact,  Heretage  is  examined  completely  and  perfectly,  and  when  an  objection  was  made 
with  respect  to  Stephenson,  the  Court  allowed  the  objection.  What  injury  could  he 
possibly  sustain,  when  this  deposition  was  read  over  ? 

The  objection  is,  that  Heretage  had  been  first  examined,  and  then  his  deposition 
read.  It  was  read  for  the  purpose  of  cross  examination  :  the  information  could  not 
have  been  come  at  if  he  had  not  been  examined,  and  there  would  have  been  nothing 
to  furnish  the  matter  of  a  cross  examination.  Then  the  return  was  objected  to.  That 
the  return  may  be  falsified,  my  Brother  Adair  never  disputed  ;  but  that  the  return 
need  not  be  verified,  he  contended  rightly.  It  is  then  objected,  that  the  question  was 
never  asked,  how  came  it  that  Captain  Campbell  did  not  attend  ?  But  the  prisoner 
summoned,  by  the  Judge  Advocate,  all  the  witnesses  he  thought  proper  to  call.  The 
next  objection  is,  the  stopping  the  examination  of  Turtle,  and  the  not  examining  Lunt. 
Now  it  appears,  that  it  is  not  stated  in  the  first  place,  in  the  affidavit,  to  what  purpose 
they  were  to  be  examined  ;  and  therefore  there  the  application  would  fail,  because  it 
is  necessary  to  shew  the  Court  the  intent  of  their  examination.  For  it  is  not  the 
demand  simply  that  such  a  witness  should  be  examined,  that  a  court-martial  proceeds 
upon  :  but  they  will  ask,  for  what  purpose  is  such  a  witness  to  be  called.  In  another 
part  of  the  affi  lavit  Grant  states,  that  he  was  not  permitted  to  [106]  prove  by  witnesses 
that  he  was  not  a  soldier :  but  he  does  not  name  any  one  witness,  from  whom  that 
proof  was  to  result :  upon  that  ground  therefore,  if  it  could  be  a  ground  for  prohibition, 
I  think  there  is  not  such  a  statement  appearing  on  the  affidavit,  or  supported  by  the 
proceedings,  that  if  it  were  an  application  to  us  to  grant  a  new  trial,  supposing  this 
matter  had  been  tried  in  this  Court,  we  should  have  any  reason  to  say,  that  the  Court 
at  the  trial  had  done  wrong  in  their  rejection  of  some  part  of  the  evidence,  or  in  the 
conclusions  they  diew  from  the  other. 

Then  the  other  two  grounds  are,  that  Grant  has  not  been  convicted  of  the  crime 
contained  in  the  charge  :  and  that  the  crime,  of  which  he  is  convicted,  is  not  an  offence 
which  makes  him  liable  to  the  mutiny  act.  The  charge  is,  the  having  advised  and 
persuaded  two  men  to  enlist  in  the  service  of  the  East  India  Company,  knowing  them 
to  be  soldiers  in  the  Coldstream  regiment  of  Guards.  This  charge  is  distinct  and 
specific,  and  the  evidence  which  has  been  adduced  in  support  of  it,  fully,  in  my  appre- 
hension, verifies  and  proves  it.  In  drawing  up  the  judgment  of  the  court-martial 
they  have  taken  a  distinction,  which,  I  confess,  I  do  not  perfectly  understand.  They 
say  that  the  evidence  amounted  to  a  proof  that  the  prisoner  had  encouraged  and 
promoted  the  inlistment  with  the  East  India  Company,  which  was  a  smaller  shade  of 
the  offence  described  by  the  particular  words  in  the  charge.     Upon  the  circumstances 

(a)  [But  see  stat.  53  Geo.  3,  c.  127.] 
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of  this  case,  as  they  stood  in  the  evidence  before  the  Court,  the  inlistment  with  the 
East  Iiiili.a  Company  was  the  act  of  disijrtion.  There  was  no  desurlioii,  no  quilting 
the  service,  in  the  two  men  getting  drunk  at  diflercnt  ale-houses,  for  the  changing 
their  clothes,  and  taking  measures  in  order  to  desert,  would  all  have  been  at  an  end, 
and  entirely  at  an  end,  if  the  next  day  they  had  gone  back  to  their  regiment.  The 
only  thing  that  fixed  them,  was  their  attestation  for  the  service  of  the  Company  ;  and 
therefore  ))y  that  they  had  deserted  from  the  service,  in  which  ihcy  were  engaged. 
Therefore  the  enlisting  them  itito  the  service  of  the  East  India  Company  under  the 
circumstances  of  this  case,  was  conducting  them  in  a  direct  act  of  desertion,  and  was 
not  only  advising  and  persuading,  but  doing  something  more;  because  Grant  not 
only  suggested  to  them  the  idea  of  leaving  the  service  in  which  they  were,  but  was 
the  means  of  their  doing  it.  Instead  therefore  of  an  infeiior  degree,  it  appears  to  me 
directly  and  plaitdy  within  the  words  of  [107]  the  charge.  If  a  dit^ereiico  were  to  bo 
made,  it  rather  tendeil  to  an  aggravation  of  the  charge  :  and  I  think  it  would  be 
totally  unprecedented  to  make  that  the  subject  of  a  prohibition. 

Taking  the  whole  oi  the  case  together,  it  is  clear  that  there  is  ground  to  suppose 
that  they  meant  to  convict  him  of  the  charge.  But  if  by  the  nicely  which  they  used 
in  penning  the  sentence,  that  sentence  were  to  be  invalidated,  it  could  not  be  by  a 
prohil)ition,  whatever  it  might  bo  by  a  review,  or  by  an  appeal.  The  most  that  can 
be  made  of  it,  is  an  error  in  the  proceedings;  but  wec;iiniot  prohibit  upon  that  account. 
The  sentence  in  the  case  of  an  unfortunate  admir^il,  was  certainly  an  accurate  one. 
The  question  there  was,  whether  the  Court  had  not  mistaken  the  law,  yet  a  prohibi- 
tion was  not  thought  of  (a).     But  it  is  unnecessary  to  discuss  the  sentence  further ;  it 

(a)  It  is  presumed,  that  his  Lordship  here  alluded  to  the  sentence  against  the 
unfortunate  Admiral  Byng,  which  was  as  follows  : — 

"  The  Court,  pursuant  to  an  order  from  the  Lords  Commissioners  of  the  Admiralty, 
to  Vice  Admiral  Smith,  dated  14th  December  17.56,  proceeded  to  inquire  into  the 
conduct  of  the  Honourable  John  Byng,  Admiral  of  the  Blue  Squadron  of  his  majesty's 
fleet,  and  to  try  him  upon  a  charge,  that  during  the  engagement  between  his  majesty's 
fleet  under  hi?  command,  and  the  fleet  of  the  French  king,  on  the  20lh  of  May  last, 
he  did  withdraw  or  keep  back,  and  did  not  do  his  utmost  to  take,  seize  and  destroy 
the  ships  of  the  French  king,  which  it  was  his  duty  to  have  engaged,  and  to  assist 
such  of  his  mijesly's  ships  as  were  engaged  in  the  action  with  the  French  ships,  which 
it  was  his  duty  to  have  assisted  ;  and  for  that  be  did  not  do  his  utmost  to  relieve 
St.  Philip's  Castle,  in  his  majesty's  Island  of  Minorca,  then  besieged  by  the  forces  of 
the  French  king,  but  acted  contrary  to,  and  in  breach  of  his  majesty's  command  ; 
and  having  heard  the  evidence,  and  prisoner's  defence,  and  very  maturely  and 
thoroughly  considered  the  same,  they  are  unanimously  of  opinion  that  he  did  not 
do  his  utmost  to  relieve  St.  Philip's  Castle;  and  also  that,  during  the  engagement 
between  his  majesty's  fleet  umler  his  command,  and  the  fleet  of  the  French  king,  on 
the  20th  of  May  last,  he  did  not  do  his  utmost  to  take,  seize  and  destroy  the  ships 
of  the  French  king,  which  it  was  his  duty  to  have  etigaged,  and  to  assist  such  of  his 
majesty's  ships  as  [108]  were  engaged  in  fight  with  the  French  ships,  which  was  his 
duty  to  have  assisted  ;  and  do  therefore  unanimously  agree  that  he  falls  under  part 
of  the  12th  article  of  an  act  of  parliament  of  the  22d  year  of  his  present  majesty, 
for  ameiuling,  explaiiung  and  reducing  into  one  act  of  parliament  the  laws  relating  to 
the  government  of  his  majesty's  ships,  vessels  and  forces  by  sea;  and  as  that  article 
positively  prescribes  death,  without  any  alternative  left  to  the  discretion  of  the  Court, 
under  any  variation  of  circumstances,  the  Court  do  therefore  unanimously  adjudge 
the  said  Admiral  John  Byng  to  be  shot  to  death,  at  such  time,  and  on  board  such  ship, 
as  the  Lords  Commissioners  shall  direct. 

"But  as  it  appears  by  the  evidence  of  Lord  Robert  Bertie,  Captain  Gardner,  and 
other  officers  of  the  ship,  who  were  near  the  person  of  the  admiral,  that  they  did  not 
perceive  any  backwardness  in  him  during  the  action,  or  any  mark  of  fear  or  confusion, 
either  from  his  countenance  or  behaviour,  but  that  he  seemed  to  give  his  orders  coolly 
and  distinctly,  and  did  not  seem  wanting  in  personal  courage,  and  from  other  circum- 
stances, the  Court  do  not  believe  that  his  misconduct  arose  either  from  cowardice  or 
disalTeetion,  and  do  therefore  unanimously  think  it  their  duty,  most  earnestly  to 
recommend  him  as  a  proper  object  of  mercy."  M'Arthur  on  Naval  Courts  Martial, 
Append.  No.   35.     But  now,  by  19  Geo.  3,  c.    17,  s.  3,  a  court-martial  may  either 
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would  be  extremely  absurd  to  comment  upon  it  as  if  it  was  a  conviction  before 
magistrates,  which  was  to  be  discussed  in  a  court  where  that  conviction  could  be 
reviewed. 

I  have  thus  gone  through  all  the  circumstances  of  the  case,  in  order,  as  far  as  I 
can,  to  shew  that  the  Court  have  paid  great  attention  to  the  arguments  which  have 
been  urged. 

With  respect  to  the  sentence  itself  and  the  supposed  severity  of  it,  I  observe  that 
the  severe  part  is  by  the  Court  deposited,  where  it  ought  only  to  be,  in  the  breast  of 
his  majesty.  I  have  no  doubt  but  that  the  intention  of  that  was  to  leave  room  for 
an  application  for  mercy  to  his  majesty,  from  the  goodness  and  clemency  of  whose 
disposition,  applications  of  this  nature  are  always  sure  to  be  duly  considered,  and  to 
have  all  the  weight  they  can  possibly  deserve. 

Rule  discharged. 

Alsept  against  Eyles.     Saturday,  June  16th,  1792. 

An  action  of  debt  will  lie  against  a  gaoler,  for  the  escape  of  a  prisoner  in  execution, 
though  the  escape  were  without  the  knowledge  of,  and  without  any  fault  whatso- 
ever on  the  part  of  the  gaoler;  who  in  such  case  can  avail  himself  of  nothing  but 
the  act  of  God  or  the  king's  enemies  as  an  excuse. 

This  was  an  action  of  debt  against  the  warden  of  the  Fleet  for  the  escape  of  Francois 
Gabiiel  de  Vertillac,  a  prisoner  in  execution. 

The  declaration  stated  a  judgment  recovered  in  the  King's  Bench,  that  the 
prisoner  was  committed  to  the  custody  of  the  marshal,  and  afterwards  removed  by 
habeas  corpus  to  the  Fleet,  and  that  the  Defendant  wrongfully  and  unlawfully, 
and  without  the  leave  and  licence  of  the  Plaintiff,  permitted  and  suffered  him  to 
escape,  &c. 

Pleas.  1.  Nil  debet.  2.  That  the  King  granted  the  office  of  Warden  of  the 
Fleet  to  the  Defendant  by  letters  patent ;  that  from  the  time  of  the  granting  of  the 
said  office,  the  said  prison  hath  been,  and  of  right  ought  to  have  been,  and  still  of 
right  ought  to  be  maintained  and  repaired  by  and  at  the  espence  of  his  majesty,  and 
not  by  and  at  the  expence  of  the  Defendant ;  that  the  Defendant  took  all  due  and 
possible  care  in  his  power  to  prevent  the  escape ;  that  notwithstanding  such  care,  the 
said  Francois  Gabriel  without  the  consent,  privity  or  knowledge  of  the  Defendant  or 
his  servants,  &c.  did  contrive,  conspire,  confederate  and  agree,  together  with  two  other 
persons,  whose  Christian  names  were  unknown,  but  w-hose  surnames  were  Valmer  and 
Imber,  unlawfully  to  break  the  said  prison  by  and  in  behalf  of  the  said  Francois 
Gabriel,  and  to  effect  his  escape  from  and  out  of  the  same  :  that  the  said  unlawful 
combination,  con-[109]spiracy,  &c.  having  been  so  entered  into,  the  said  two  persons 
unknown  in  pursuance  of  such  unlawful  combination,  &c.  and  in  order  to  effect  the 
escape  of  the  said  Francois  Gabriel,  and  just  before  the  said  escape  in  the  declaration 
mentioned,  did  unlawfully,  secretly  and  clandestinely,  and  without  the  consent,  &c. 
of  the  Defendant  or  his  servants,  &c.  fling,  cast  and  throw,  and  cause  to  be  flung, 
cast  and  thrown,  over  and  across  a  certain  external  wall  of  the  said  prison,  contiguous 
and  next  adjoining  to  a  certain  house,  part  of  certain  premises  situate  in  London 
aforesaid,  commonly  called  and  known  by  the  name  of  The  Bell  Savage  Inn,  not  then 
and  there  belonging  to  the  said  prison,  a  certain  rope  ladder,  then  and  there  being 
fastened  to  and  suspended  from  one  of  the  windows  of  the  said  house,  so  contiguous 
and  adjoining  to  the  said  prison  as  aforesaid,  overlooking  the  said  wall  of  the  said 
prison,  for  the  purpose  of  thereby  then  and  there  effecting  the  escape  of  the  said 
Francois  Gabriel  from  and  out  of  the  said  prison,  over  the  aforesaid  wall  thereof;  and 
the  said  Francois  Gabriel  did  thereby,  and  by  means  thereof,  and  in  consequence  of 
the  insufficient  height  of  the  said  wall  of  the  said  prison,  then  and  there  at  the  said 
time  when,  &c.  secretly,  privately  and  clandestinely  escape  from  and  out  of  the  said 
prison,  over  the  said  wall  thereof,  without  the  consent  of,  or  any  negligence  or  default 
in  the  Defendant,  or  any  or  either  of  his  deputies  or  servants,  &c.     That  immediately 

"  pronounce  sentence  of  death,  or  inflict  such  other  punishment  as  the  nature  and 
degree  of  the  offence  shall  be  found  to  deserve." 
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after  the  said  escape  of  the  said  Francois  Gabriel,  he  made  fresh  pursuit,  &c. ;  that 
iiotwithstaiidiiig  such  fresh  pursuit,  the  said  Francois  Gabriel,  together  with  the 
said  two  (iiher  persons,  before  the  said  Francois  Gabriel  could  be  retaket),  oi-  the 
said  two  other  persons  could  be  apprehended,  and  also  before  the  exhibiting  of  the 
said  bill  of  the  said  PlaintifT  against  the  said  Defendant,  to  wit,  &c.  fled  and  departed 
from  this  kingdom  into  certain  foreign  parts,  out  of  the  reach  of  the  process  of  any 
of  the  couils  of  this  country,  to  wit,  into  the  kingdom  of  France,  and  llieio  from 
thence  continually  hitherto  have  remained  and  continued,  and  siill  are  resident  and 
abiding;  that  at  the  time  of  the  said  utdawful  combination,  conspircacy,  confederacy 
and  agreement,  herein  mentioned,  and  aho  at  the  time  of  the  said  escape  of  the  said 
Fiancois  Gabiiel,  he  the  said  Francois  Gabriel,  and  the  said  other  two  persons  were 
aliens,  and  each  and  every  of  them  was  an  alien,  birn  out  of  the  liegeance  of  our  said 
lord  the  now  king,  to  wit,  in  the  said  kingdom  of  Fiance,  of  paients  then  and  there 
being  subjects  of  that  kingdom  ;  and  that  they  [110]  the  said  Francois  Gabriel,  and 
the  said  two  other  persons  have  not,  nor  bad  either  of  thtm  at  any  or  either  of  the 
times  aforesaid,  any  lands,  tenements  or  other  properly,  in  this  kingdom,  whereby 
they  could  be  amenable  to  the  laws  or  justice  of  this  country,  for  or  in  respict  of  the 
said  escape  of  the  said  Francois  Gabiiel,  &c.  ;  that  the  said  escape  in  that  plea  men- 
tioned, and  the  said  escape  in  the  said  dtclaiation  mentioned,  weie  one  and  the  same, 
and  not  other  or  difTerent;  and  that  the  Defendant  was  not  warden  of  the  said  prison 
of  the  Fleet,  otherwise  than  in  respect  of  the  said  letters  patent,  &c. 

The  third  plea  did  not  differ  in  any  mateiial  respect  from  the  second. 

The  replication  to  the  second  plea,  protesting  against  the  several  matters  alleged 
in  it,  concluded  with  a  traverse,  "without  this,  that  the  said  Francois  Gabiiel  did 
escape  from  and  out  of  the  said  prison,  without  any  negligence  or  default  in  the  said 
Defendant  or  any  or  either  of  his  deputies  or  servants,  &c." 

The  replication  to  the  third  plea  concluded  with  a  similar  traverse. 

The  rejoinder  took  issue  on  each  of  the  traverses. 

At  the  trial  a  verdict  was  found  for  the  Plaintiff.  But  a  rule  was  now  obtained 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  granted.  The 
grounds  on  which  this  rule  was  moved  for  were  two  :  one,  that  an  action  of  debt 
would  not  lie  for  a  negligent  escape ;  the  other,  that  the  matters  disclosed  in  the  plea, 
which  were  proved,  shewed  that  there  was  in  fact  uo  negligence  on  the  pirt  of  the 
Defendant. 

Against  the  rule  Le  Blanc  and  Runnington,  Serjts.,  shewed  cause.  In  answer  to 
the  first  objection,  they  urged  that  there  was  no  distinction,  as  to  the  action  of  debt, 
between  a  negligent  and  a  voluntary  escape ;  but  that  debt  would  lie  on  every  escape 
of  a  prisoner  who  was  in  execution.  The  stat.  West.  2  (13  Elw.  1,  st.  1,  c.  11),  first 
gave  a  writ  of  debt  against  a  gaoler,  for  the  escape  of  a  servant  or  accountant,  at  the 
suit  of  bis  master.  The  1  Ric.  2,  c.  12,  which  was  made  expressly  for  the  purpose  of 
regulating  the  confinement  of  prisoners  in  the  Fleet,  extends  the  action  of  debt  against 
the  warden  to  all  cases  of  escapes  in  execution  :  and  no  distinction  is  ma<ie  by  Lord 
Coke  in  commenting  on  these  statutes  between  voluntary  and  negligent  escapes. 
2  lust.  382.  In  Boaafous  v.  JFalker,  2  Term  Rep.  B.  R.  127,  the  distinction  was  so 
little  regarded,  that  evidence  of  a  negligent  escape  was  holden  [111]  to  be  good  under 
a  count  for  a  voluntary  escape.  That  in  truth  debt  as  well  as  case  will  lie  for  the 
escape  of  a  prisoner  in  execution,  appears  from  Cro.  Eliz.  767.  Cro.  Jac.  288. 
Plowd.  35.  Latch,  168.  2Bulslr.  310.  3  Co.  52  a.  1  Roll.  Abr.  809.  1  Ventr.  211,  217. 
1  P.  Wms.  685.  F.  N.  B.  93.  2  Stra.  873.  5  Burr.  2812.  2  Term  Rep.  B.  R.  126. 
With  respect  to  the  second  ground,  on  which  the  rule  was  obtained,  the  facts  stated 
in  the  plea  only  shew  that  the  escape  was  not  a  voluntary  one.  But  it  was  not 
necessary  to  state,  on  the  part  of  the  Plaintiff,  any  specific  act  of  negligence  in  the 
Defendant,  every  escape  which  does  not  arise  from  the  act  of  God  or  the  king's 
enemies,  being  by  construction  of  law  a  negligent  escape,  1  Roll.  Abr.  808,  tit.  Escape, 
Dyer,  66  b.  4  Co.  84  a.  And  though  the  reason  given  in  both  Dyer  and  Coke,  why 
the  gaoler  is  liable,  where  the  prison  is  broken  by  persons  not  alien  enemies,  (though 
their  force  was  irresistible,)  is,  that  he  has  a  remedy  against  them,  yet  it  appears  from 
the  year-book  33  Hen.  6,  1,  that  "if  a  number  of  the  king's  subjects  who  are  unknown 
break  open  the  prison  in  the  night  and  set  the  prisoners  loose,  in  that  case  the  marshal 
shall  be  charged,  for  negligently  keeping  them."  So  that  the  liability  of  the  gaoler 
does  not  depend  on  his  having  a  remedy  over,  against  the  persons  who  caused  the 
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escape  (a).  But  public  policy  requires,  that  the  keepers  of  prisoners  should  be  strictly 
responsible  for  the  safe  custody  of  prisoners,  in  the  same  manner  as  common  carriers 
are  for  the  safe  carriage  of  goods,  and  that  nothing  short  of  the  act  of  God  or  the 
king's  enemies  should  excuse  them.  It  was  on  this  piaiciple,  that  after  the  gaols  in 
the  Metrop-jlis  were  destroyed  by  the  rioters  in  the  year  1780,  an  act  of  Parliament  (6) 
was  passed  to  indemnify  the  gaolers  from  the  consequences  of  their  prisoners  escaping; 
though  no  actual  negligence  could  be  imputed  to  them,  as  it  was  impossible  for  them 
to  prevent  such  escapes. 

[112]  Adair,  Bond,  and  Marshall,  Serjt.,  in  support  of  the  rule,  argued  that  it  had 
never  been  decided  that  the  law  with  respect  to  gaolers  was  the  same  as  with  respect 
to  common  carriers,  and  that  they  were  answerable  to  the  same  extent,  for  every 
escape,  except  that  which  was  occasioned  by  the  act  of  God  or  the  king's  enemies. 
In  truth  a  gaoler  and  a  carrier  stand  in  very  different  situations.  According  to  the 
doctrine  of  the  cases  cited  on  the  other  side,  a  gaoler  is  liable  because  he  has  a  remedy 
over,  but  that  is  not  the  ground  of  a  carrier's  liability  :  according  to  those  cases  also, 
a  sudden  fire,  by  means  of  which  the  prisoners  escape,  is  a  matte,  of  defence  of  which 
the  gaoler  may  avail  himself,  but  a  carrier  still  remains  chargeable  though  the  goods 
committed  to  his  care  are  destroyed  by  fire,  without  any  negligence  on  his  part,  unless 
the  fire  were  occasioned  by  lightning.  1  Term  Rep.  B.  R.  27.  Admitting  the  law 
to  be,  that  a  gaoler  is  liable  for  an  escape,  effected  by  persons  not  of  the  description  of 
the  king's  enemies,  because  he  has  a  remedy  against  them  ;  in  the  present  ease  the 
Defendant  ought  clearly  to  be  discharged,  because  it  appears,  on  the  record,  that  the 
two  persons  who  assisted  the  prisoner  in  his  escape,  were  aliens,  and  had  no  property 
in  this  kingdom,  by  which  they  could  be  amenable  to  our  laws.  With  respect  to  the 
form  of  the  action,  there  is  no  decided  authority  to  shew  that  an  action  of  debt  will 
lie  for  an  escape,  where  no  fault  could  be  imputed  to  the  gaoler.  All  the  cases,  where 
debt  has  been  brought,  have  been  of  voluntary  escapes.  The  remedy  which  the 
common  law  points  out,  is  an  action  on  the  case,  in  which  it  would  be  open  to  the 
Defendant  to  shew  that  he  was  not  in  fault,  and  the  jury  would  assess  damages 
accordingly.  The  statutes  West.  2  and  1  Ric.  2,  which  gave  an  action  of  debt  on 
an  escape,  clearly  refer,  by  fair  construction  only,  to  an  escape  with  the  knowledge 
and  actual  permission  of  the  gaoler  and  warden  ;  but  as  in  the  present  case,  the  escape 
was  entirely  without  the  knowledge  or  assent  of  the  warden,  the  common  law  remedy 
ought  to  have  been  pursued.  As  every  escape  of  this  kind  is  holden  to  be  a  negligent 
escape  by  mere  construction  of  law,  the  replication  was  wrong  in  taking  a  traverse 
on  a  matter  of  legal  inference. 

Cur.  advis.  vult. 

Lord  Loughborough.  In  this  case  the  PlaintifiF  is  intitled  to  judgment,  it  being 
clear  that  an  action  of  debt  will  lie  for  the  escape  of  a  prisoner  in  execution.  In  the 
year-book  [113]  33  Hen.  6,  c.  1  (pi  3)  the  action  was  debt  for  an  escape  which  was 
evidently  involuntary.  In  Plowden,  3.5,  it  is  debated,  whether  the  action  lay  at  common 
law,  by  the  statute  West.  2,  or  by  that  of  Ric.  2,  and  an  instance  is  cited  (4-3  Ed.  3), 
before  the  time  of  Ric.  2,  of  debt  being  brought  for  an  escape  :  but  the  Court  held, 
that  whether  it  was  by  the  common  law  or  by  either  of  those  statutes,  yet  that  the 
action  laid.  Lord  Coke  in  2  Inst.  382,  refers  the  action  to  the  construction  of  the 
statute  of  West.  2,  and  in  Plowden  it  is  said,  that  the  statute  of  Ric.  2  extends  to 
all  gaolers,  like  the  statute  de  circumspecte  agatis  (13  Ed.  1,  st.  4),  to  all  bishops,  as 
well  as  the  bishop  of  Norwich.  To  the  same  effect  also  is  1  Ventr.  217.  The  question 
therefore  is  not  now  open  to  argument,  and  the  verdict  must  be  entered  for  the  whole 

(a)  The  argument  here  used  is,  that  as  the  persons  who  break  open  the  prisons 
are  unknown,  and  therefore  there  can  be  no  remedy  against  them,  the  true  reason 
why  the  gaoler  is  liable,  is  not  that  which  is  given  by  Dyer  and  Lord  Coke.  This 
indeed  seems  to  be  supported  by  the  position  of  Prisot  in  the  year-book  :  but  in  the 
same  case  Danby  expressly  distinguishes  between  the  acts  of  the  king's  enemies, 
against  whom  the  gaoler  could  have  no  remedy,  and  those  of  persons  within  the  king's 
liegeance,  against  whom  an  action  might  be  brought.  Besides,  in  that  case  there  was 
no  decision.  So  that  upon  the  whole,  the  reasoning  in  Dyer,  66  b.  and  4  Co.  84  a. 
does  not  appear  to  be  contradicted  by  the  year-book. 

(b)  20  Geo.  3,  c.  64.  There  is  also  a  similar  provision  to  indemnify  the  marshal 
of  the  King's  Bench  prison,  in  the  last  section  of  the  stat.  12  Geo.  3,  c.  23. 

C.  P.  IV.— 15* 
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sum.  With  respect  to  the  other  point,  it  is  impossible  to  take  that  ground.  As  the 
law  stands,  nothing  but  the  act  of  God  or  the  king's  enemies  will  be  an  excuse. 
I  take  the  notion  of  fire  being  an  excuse,  to  have  arisen  from  some  short  expressions 
in  the  books.  In  the  year-book  the  words  are  "sudden  teinpusl  of  fire "(«)',  but 
RoHo  (I  Roll.  Abr.  808,  pi.  G)  in  his  Abridgment,  and  Dyer  (Dyer,  G6  1).)  from  whom 
he  cites,  says,  "  fire  which  is  the  act  of  God,"  which  seems  to  mean  fire  by  lightning. 
Judgment  for  the  Plaintiff  (ti). 

Warre  against  Harbin.     Saturday,  June  16th,  1792. 

In  an  action  for  bribery  on  the  statute  2  Geo.  2,  c.  24,  it  is  not  a  material  variance 
if  the  declaration  state  the  precept  to  have  issued  to  the  bailill's  of  the  borough,  but 
the  precept  produced  in  evidence  is  directed  to  the  bailiff  (a)-. 

This  was  an  action  of  debt,  for  the  penalty  of  the  statute  2  Geo.  2,  c.  24,  for 
bribery  at  the  last  election  for  the  borough  of  Seaford.  The  declaration  stated  the 
writ,  and  that  the  Lord  Warden  issued  liis  precept  to  the  biuliffs  and  jurats  of  Seaford  ; 
but  the  precept  produced  in  evidence  was  directed  to  the  bailiff  (in  the  singular 
number)  and  jurats.  Mr.  Baron  Hotham  who  tried  the  cause,  thought  this  a  material 
variance,  and  therefore  the  Plaintiff  was  nonsuited. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
Rooke,  Serjeant,  shewed  cause.  Admitting  that  a  slight  variance  in  the  precept  is 
not  material,  according  to  the  doctrine  laid  down  in  King  v.  Pippel,   1  Term  Rep. 

B.  R.  235,  yet  here  an  integral  part  of  the  corporation  is  mistaken,  and  a  variance  in 
the   name  of  a  corporation   is  fatal  [114]  in  a  lease  or  in  a  contract.     Gilb.  Hist. 

C.  P.  228.  2  Lord  Rayra.  1.516.  Stra.  787.  The  declaration  states  a  precept  giving 
a  false  description  of  the  corporation  :  and  this  being  a  penal  action,  is  to  be  strictly 
construed. 

Bond  and  Runnington,  Serjts.,  contrL  Penal  actions  are  to  be  considered  as  civil 
suits.  Cowp.  382,  Atchescm  v.  Evcritt,  and  the  variance  is  in  a  mere  matter  of 
inducement.  In  Cuming  v.  Sihhj{h),  tiio  declaration  stated  the  precept  to  be  directed 
to  the  Mayor  only,  but  the  precept  given  in  evidence  was  directed  to  the  Mayor  and 
Burgesses,  which  was  holden  to  be  an  immaterial  variance.  This  is  not  in  fact 
a  mistake  in  the  name  of  a  corporation,  Seaford  not  being  a  corporation  ;  the  cases 
therefore  which  regard  the  proper  denomination  of  a  corporation  are  not  a])plicable. 

Cur.  advis.  vult. 

The  Court  were  afterwards  clearly  of  opiiu'on,  on  the  authority  of  Cuming  v.  Sibly, 
that  the  variance  was  immaterial,  and  therefore  made  the 

Rule  absolute  to  set  aside  the  nonsuit. 

Briggs  against  Sir  Frederick  Evelyn.    Saturday,  June  16th,  1792. 

The  lord  of  a  manor,  who  is  also  a  justice  of  the  peace,  is  intitled  to  a  month's  notice 
of  an  action  brought  against  him  for  taking  away  a  gun  in  the  house  of  an 
unrpialified  person,  by  stat.  24  Geo.  2,  c.  44,  for  it  will  be  presumed  that  he  acted 
as  a  justice  (u)^. 

Trover  for  a  gun.  The  facts  of  the  case  were  these;  the  Plaintiff,  who  was  a 
game-keeper  of  the  manor  of  Effiugham  in  Surrey,  sent  a  gun  to  a  blacksmith,  between 

(ay  But  in  the  latter  part  of  the  case  the  expression  is,  "  Si  fuit  per  sodein  aventure 
de  feu,"  &c. 

(d)  See  4  Term  Rep.  B.  R.  789,  Elliot  v.  The  Duke  of  Norfolk. 

{ay-  [Vide  Dicksm  v.  Fisher,  4  Burr.  2269.  Rex  v.  Leefe,  2  Cimpb.  N.  P.  C.  139. 
Draper  v.  Garrait.  2  B.  &  C.  2.     Vide  ante,  vol.  i.  49,  162.]' 

{b)  East,  9  Geo.  3,  C.  B.  cited  by  BuUer,  J.,  in  King  v.  Pippet,  1  Terra  Rep. 
B.  R.  239. 

(af  [The  protection  of  the  statute  24  Geo.  2,  c.  44,  and  of  similar  statutes,  extends 
to  all  psMSons  intending  to  act  within  them.  Therefore  an  excise  officer,  who,  acting 
as  such,  receives  money  for  duties  under  a  statute  which  has  been  repealed,  is  entitled 
to  notice  under  23  Geo.  3,  c.  70,  s.  30,  Creenway  v.  Uurd,  4  T.  R.  5.53.     "  It  has  been 
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the  20th  and  30th  of  August  1791,  to  be  mended.  The  blacksmith  having  repaired 
it,  kept  it  some  time  in  his  house,  but  did  not  use  it.  The  Defendant,  who  was  Lord 
of  an  adjoining  manor,  in  which  the  blacksmith  lived,  and  also  a  justice  of  the  peace, 
on  the  17th  of  September  went  together  with  his  own  game-keeper  to  the  blacksmith's 
house  to  search  for  guns  and  other  engines  used  for  the  destruction  of  the  game,  and 
finding  the  gun  in  question,  took  it  away.  It  was  objected  at  the  trial,  that  the 
Defendant  ought  to  have  had  a  month's  notice  of  the  action,  according  to  the  stat. 
24  Geo.  2,  c.  44,  having  acted  as  a  justice  of  the  peace,  under  the  powers  given  by 
Stat.  5  Anne,  c.  14,  s.  4,  and  on  that  objection  the  Plaintiff  was  nonsuited. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  Mr.  Justice  Gould,  who  tried  the  cause,  stated  the  evidence,  and  that  he  was 
of  opinion  at  the  trial,  that  the  Defendant  was  intitled  to  notice,  having  acted, 
though  erroneously,  in  his  character  of  a  justice  of  the  peace.  And  he  [115] 
mentioned  the  case  of  Stiles  v.  Coxe,  Vaugh.  Ill,  in  which  it  was  holden,  that  justices 
and  other  officers  of  the  peace,  who  acted  in  such  official  capacity,  though  wrong,  were 
intitled  to  have  the  venue  laid  in  the  county  where  the  trespass  was  committed,  by 
stat.  21  Jac.  1,  c.  12. 

Bond,  Serjt.,  shewed  cause.  The  principle  of  Stiles  v.  Caxe  is  applicable  to  the 
present  case,  viz.  that  justices  and  other  peace-officers  are  intitled  to  the  favour  of 
the  law,  where  they  have  intended  to  act  within  the  line  of  their  authority,  but  by 
mistake  have  exceeded  it,  under  which  circumstances,  they  are  to  have  a  month's  notice 
of  the  action,  that  they  may  have  an  opportunity  of  tendering  amends,  and  pleading 
the  tender.  Now  the  stat.  5  Ann.  c.  14,  empowers  a  justice  personally  to  seize  any 
engine  for  the  destruction  of  the  game,  in  the  custody  of  an  unqualified  person  ;  the 
Defendant  under  that  power  took  the  gun  ;  and  whether  the  taking  were  justifiable 
or  not,  he  was  intitled  to  notice  by  24  Geo.  2,  c.  44. 

Adair,  Serjt.,  in  support^  of  the  rule.  Admitting  the  proposition  that  the 
provisions  of  the  Legislature  were  intended  for  the  protection  of  persons  supposed  to 
have  acted  wrong,  but  in  the  exercise  of  a  legal  authority,  yet  here,  the  Defendant 
was  not  acting  as  a  justice,  and  cannot  therefore  avail  himself  of  that  character ;  he 

frequently  observed  by  the  Courts,  that  the  notice  which  is  directed  to  be  given  to 
justices  and  other  officers  before  actions  are  brought  against  them,  is  of  no  use  to 
them  when  they  have  acted  within  the  strict  line  of  their  duty,  and  was  only  required 
for  the  purpose  of  protecting  them  in  those  cases  where  they  intended  to  act  within 
it,  but  by  mistake  exceeded  it."  Per  Lord  Kenyon,  ibid.  So  one  magistrate 
committing  the  mother  of  a  bastard  child  is  entitled  to  notice  under  24  Geo  2,  though 
two  magistrates  only  have  jurisdiction  in  such  case,  for  he  intended  to  act  as  a 
magistrate  at  the  time,  however  mistakenly.  IVheller  v.  Toke,  9  East,  364.  And 
where  he  has  authority  over  the  subject-matter  of  the  complaint,  although  the  place 
where  the  offence  was  committed  is  not  within  his  jurisdiction,  he  is  still  entitled. 
Presiridge  v.  IFoodinan,  1  B.  &  C.  12.  See  also  Graves  v.  Arnold,  3  Campb.  N.  P.  C. 
242.  Gaby  v.  JFilts  Canal  Company,  3  M.  &  S.  580.  Theobald  v.  Crichmore,  1  B.  &  A. 
227.      Walerlwuse  v.  Keen,  4  B.  &  C.  200. 

But  where  the  act  in  question  has  not  been  done  in  the  capacity  of  justice,  &c.  and 
cannot  be  referred  to  that  character,  but  is  wholly  diverse  intuitu,  notice  is  not 
required  ;  as  where  a  revenue  officer  seizes  goods  not  liable  to  seizure,  and  takes 
money  to  release  them,  in  an  action  to  recover  such  money  no  notice  is  requisite.  Irving 
v.  Wilson,  4  T.  R.  485.  So  in  an  action  against  a  tax-collector,  not  in  respect  of  an 
act  done  in  the  execution  of  his  office,  but  for  his  neglect  to  pay  over  money  which 
he  ought  never  to  have  taken,  he  is  not  entitled  to  notice  under  stat.  43  Geo.  3,  c.  92, 
s.  70,  which  provides  that  no  writ  or  process  shall  be  sued  out  for  any  thing  done  in 
pursuance  of  that  act  till  after  one  month's  notice.  Umphelby  v.  M  Lean,  1  B.  &  A. 
42.  So  where  the  Defendant,  who  was  a  justice  of  the  peace,  and  also  mayor  of  a 
borough,  had  received  a  fee  for  granting  a  licence  to  a  publican,  it  was  held  that  such 
fee  cjuld  not  have  been  taken  by  him  in  his  character  of  justice,  and  that  he  was  not 
entitled  to  a  notice.  Mm-gan  v.  Palmer,  2  B.  &  C.  729.  If  it  be  equivocal  in  what 
capacity  the  party  acted,  notice  should  be  given,  ibid.  734. 

Replevin  is  not  an  action  within  the  statute.     Fletcher  v.  IFilkins,  6  East,  283. 

The  case  is  equally  within  the  statute,  where  the  Plaintiff  waives  the  tort,  and 
brings  an  action  of  assumpsit.      IVaterhouse  v.  Keen,  4  B.  &  G.  211.] 


460  BESFORD    V.  SAHNDERS  2  H.  BL  116. 

acted  as  loirl  of  the  manor,  and  was  attended  by  liis  gamekeeper.  The  statutes 
22  &  23  Car.  2,  c.  25,  and  4  &  5  W.  3,  c.  23,  are  the  only  acts  which  authorize  the 
entering  and  searchitig  houses  for  game,  and  engines  for  the  destruction  of  game  :  the 
first  of  these  requires  that  there  shall  be  a  warrant  from  a  justice  of  peace  to  the 
game-keeper  to  authorize  the  search  ;  the  second  empowers  the  constable  lo  enter  and 
search,  having  a  similar  authority  from  a  justice.  But  neither  of  tbcm  empower  the 
justice  himself  personally  to  enter.  The  statute  5  Ann.  c.  14,  indeed  authorizes  a 
justice  of  the  peace  to  lake  away  dogs,  nets  or  other  engines  from  unqualified  ])erson8, 
but  gives  him  no  authority  to  enter  houses  ;  and  that  act  purposely  omits  guns,  which 
must  be  used  for  the  destruction  of  the  game,  otherwise  are  not  lial)le  to  be  seized. 
There  is  no  |)ietence  therefore  to  say  that  the  Defendant  in  this  case  acted  as  a  justice; 
and  the  Court  will  not  extend  the  provision  of  the  Legislature,  merely  because  he 
happened  lo  be  a  justice  of  the  peace,  as  well  as  lord  of  the  manor. 

But  the  Court  said,  that  though  justices  of  the  peace  could  not  avail  themselves 
of  their  privilege  as  justices,  where  they  acted  in  any  other  capacity  which  was  diverso 
intuitu,  yet  as  in  the  present  case  the  subject  mailer  was  within  their  jurisdiction, 
[116]  the  Defendant  was  to  be  taken  to  have  acted  as  a  justice,  and  therefore  intitled 
to  notice,  previous  to  the  commencement  of  the  action. 

Rule  discharged. 

Besford  against  Saunders.     Saturday,  June  lOili,  1792. 

If  a  bankrupt  after  obtaining  his  certificate  promise  to  pay  a  prior  debt,  when  he  is 
able,  in  a  general  indebitatus  assumpsit  brought  on  that  promise,  the  Plaintitt'  must 
prove  the  ability  of  the  Defendant  to  pay  (a). 

This    was   an  action  of  assumpsit  for  money  paid,  lent,  bad  and  received,  &c. 

Pleas,  non  assumpsit,  and  Ihe  general  plea  of  bankruptcy. 

At  the  trial,  the  Plaintiff  proved  two  several  applications  lo  the  Defendant, 
who  admitted  the  debt  after  he  had  obtained  bis  cerlihcate,  and  said,  "  the  Plaiutif! 
should  be  no  loser,  but  that  he  would  pay  when  he  was  able." 

Le  Blanc,  Serjl.,  contended,  that  this  was  not  an  absolute  promise,  but  that  the 
Plaintiff  ought  to  shew  the  Defendant's  ability  to  pay,  at  the  lime  of  the  action 
brought.  Lord  Loughborough  over-ruled  this  objection,  and  held,  that  ihe  promise 
was  absolute,  and  the  benefit  of  the  certilicale  waived,  as  to  this  debt.  In  consequence 
of  which  a  verdict  was  found  for  the  Plaiulitf. 

A  rule  being  granted  to  shew  cause  why  there  should  not  be  a  new  trial,  Cockell, 
Serjt.,  shewed  cause.  He  argued  that  it  was  a  settled  point,  that  a  promise  to  pay 
after  bankruptcy  was  a  waiver  of  the  certificate,  the  prior  debt  being  a  suiiicient  con- 
sideration for  a  new  promise. 

Le  Blanc  admitted  there  was  a  sutticient  consideration,  but  said,  that  the  promise 
must  be  taken  as  it  was  made,  viz.  conditional,  and  not  absolute. 

Gould  J.,  and  Heath,  J.,  were  of  opinion  that  it  was  a  conditional  promise,  and 
that  the  Plaiulitf  ought  to  have  shewn  that  the  Defendant  was  able  to  pay. 

Lord  Lougiibokougii  retained  his  former  opinion,  that  the  promise  was  not 
conditional,  and  that  an  inquiry  into  the  circumstances  of  the  Defendant  could  not 
be  a  point  in  considering  whether  there  were  a  debt  or  uot. 

Rule  absolute  for  a  new  trial. 

End  of  Trinity  Term. 

During  all  this  term  Mr.  Justice  AYilsou  was  sitting  in  the  Court  of  Chancery  as 
one  of  the  Lords  Commissioners  of  the  Great  Seal. 

(a)  [So  in  case  of  a  promise  to  pay  a  pre-existing  debt,  by  a  person  discharged 
under  the  Insolvent  Act.  Camjibell  v.  Jewell,  1  Chilly's  Hep.  609.  So  where  the 
Defendant  has  promised  to  pay  a  debt  barred  by  the  Statute  of  Limitations,  "  if  he 
can,"  it  is  a  conditional  promise,  and  the  Plaintiff  must  prove  bis  ability  to  do  so, 
Davies  v.  Smith,  4  Esp.  N.  P.  C.  36.  But  see  'I'hompson  v.  Osborne,  2  Stark.  N.  P.  C. 
98.  Loweth  v.  Foihergill,  4  Campb.  N.  P.  C.  185.  See,  however,  Fleming  v.  Haync, 
I  Stark.  N.  P.  C.  371.  By  stat  6  G.  4,  c.  16,  s.  131,  the  promise  must  be  made  in 
writing  signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully  authorized  in 
writing  by  such  bankrupt.] 
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[117]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas, 
IN  Michaelmas  Term,  in  the  Thirty-Third  Year  of  the  Reign  of 
George  III. 

Fletcher,  one,  &c.  against  Aingell.     Wednesday,  June  21st,  1792. 

[This  Case  was  omitted  by  mistake  in  the  Reports  of  the  last  Term.] 

Bail  sued  on  their  recognizance  by  attachnient  of  privilege,  may  render  the 
principal  on  the  appearance  day  of  the  return  (a)'. 

The  Plaintiff  who  was  an  attorney,  having  in  last  Hilary  Term  recovered  judgment 
in  the  King's  Bench,  against  the  Defendant,  on  the  3d  of  February  sued  out  an  attach- 
ment of  privilege  against  the  bail  in  this  court  on  their  recognizance,  tested  on  the 
23d  of  January,  and  returnable  on  Wednesday  next  after  the  morrow  of  the  Purifica- 
tion, which  was  the  eighth  of  February.  On  the  eleventh  of  February  the  Defendant 
was  rendered  and  an  exoneretur  entered ;  notwithstanding  which,  the  Plaintiff  signed 
judgment  against  the  bail,  and  then  brought  an  action  on  that  judgment  in  the 
King's  Bench. 

In  consequence  of  this,  a  motion  was  made  in  that  court  to  set  aside  the  proceedings, 
and  a  rule  there  made  to  refer  it  to  the  prothonotaries  to  report  as  to  the  regularity 
of  the  proceedings  in  this  court  against  the  bail.  But  some  difficulties  having  arisen, 
it  was  agreed  to  bring  the  matter  on  for  argument  in  court,  the  only  material  question 
being  at  what  time  bail,  when  sued  by  attachment  of  privilege,  ought  to  render  their 
principal,  whether  on  the  return  day  of  the  writ,  or  on  the  quarto  die  post,  as  in 
common  cases  • 

[118]  Lawrence,  Serjt.,  contended  that  the  render  on  the  11th  of  February  was 
good.  An  attachment  of  privilege  is  in  the  nature  of  an  original  writ,  Haicard  v. 
Denison,  Barnes,  410,  and  if  the  Plaintiff  had  brought  his  action  of  debt  by  the  common 
process  and  not  by  attachment,  the  bail  would  have  been  intitled  to  time  to  render 
the  principal  in,  till  the  quarto  die  post  of  the  return  of  the  writ  (a)-.  Impey's  Pract. 
C.  B.  502. 

Adair,  Serjt.,  insisted,  on  the  contrary,  that,  however  the  case  might  ha,  where 
the  proceedings  were  between  common  persons,  yet  the  established  practice  was,  that 
where  the  Plaintiff  sued  by  attachment  of  privilege,  the  bail  co,uld  not  render  the 
principal  after  the  return  day  of  the  writ.     Impey's  Pract.  C.  B.  502. 

Per  Curiam.  The  rule  of  practice  ought  to  be  uniform,  as  to  the  time  in  which 
bail  may  render  the  principal ;  and  there  is  no  good  reason  why  they  should  not  have 
the  same  time  allowed,  where  the  proceedings  are  by  attachment  of  privilege,  as  in 
other  cases,  viz.  till  the  appearance  day  of  the  return. 

The  prothonotaries  afterwards  reported  to  the  Court  of  King's  Bench  that  the 
render  on  the  eleventh  of  February  was  regular. 

Ganesford  against  Levy.     Friday,  Nov.  9th,  1792. 

A  Plaintiff  who  is  resident  abroad,  is  compellable  to  give  security  for  costs,  though 
no  other  circumstance  than  his  residence  be  stattd  in  the  affidavit  (a)-'. 

In  this  case  a  motion  was  made  by  Le  Blanc,  Serjt.,  that  the  Piaintiflf  should  give 

(ay  [Vide  Lardner  v.  Bassage,  post,  593.] 

(a)2  A  different  practice  in  this  respect,  prevails  in  the  King's  Bench,  where  if  an 
action  be  brought  on  the  recognizance,  the  bail  have  eight  entire  days  in  full  term, 
next  after  the  return  of  the  writ,  in  which  they  may  render  the  principal,  and  if  there 
be  but  four  days  in  the  terra  after  the  return,  then  four  days  in  the  following  terra. 
R.  Trin,  1  Ann.      1  Lord  Raym.  721.      Imp.  Pract.  B.  R.  448. 

In  both  courts  where  the  bail  are  sued  by  scire  facias,  and  the  proceedings  are  by 
original,  they  have  till  the  quarto  die  post  of  the  return  of  the  first  scire  facias,  if  scire 
feci  be  returned,  or  if  nihil  be  returned,  till  the  quarto  die  post  of  the  return  of  the 
second  scire  facias,  to  render  the  principal.  Where  the  proceedings  are  by  bill  in 
B.  R.  the  time  for  rendering  is  the  return  day  of  the  scire  facias,  and  in  all  these  cases 
it  is  absolutely  necessary  that  the  render  be  made  sedente  curia.     [Vide  post,  593.] 

(a)3  [It  is  difficult  to  reconcile  all  the  cases  as  to  the  practice  of  this  court  in  requir- 
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security  for  costs,  on  an  affidavit  which  stated  simply  "  ibal  bis  place  of  residence  was 
at  Bourdeaux  in  France,"  without  any  other  ciiciimstances.  Adair,  Serjt.,  shewed 
cause,  and  urged  that  iu  many  cases  (a)'  the  Court  bad  refused  to  require  a  Plaiutiff  to 
give  sucb  security,  merely  because  be  was  resident  abroad,  without  other  circumstances 
being  stated.     But 

[119]  Upon  consideration,  the  Court  made  the  rule  absolute,  and  laid  it  down 
as  a  settled  point  to  guide  the  practice  in  future,  that  when  a  Plaintiff  resided  iu  a 
foreign  country,  and  so  out  of  the  reach  of  the  process  of  the  Court,  he  might  be 
called  upon  to  give  security  for  costs,  though  no  other  circumstance  were  stated  in  the 
affidavit  (6). 


Mallett  against  HiLTON.     Friday,  Nov.  9th,  1792. 

A  peremptory  undertaking  to  try,  is  alone  suflBcient  cause  to  shew  against  judgment 
as  in  case  of  a  nonsuit  for  not  proceeding  to  trial,  if  it  be  the  first  default  (o)'^. 

Le  Blanc,  Serjeant,  moved  for  judgment  as  in  case  of  a  nonsuit,  on  an  aflSdavit 
stating  that  issue  was  joined  in  Easter  Terra  last,  and  notice  of  tiial  given  for  the 
sittings  after  that  terra,  and  countermanded  ;  that  notice  of  trial  was  again  given  for 
the  sittings  in  Trinity  Term,  and  again  countermanded. 

Kerby,  Serjt.,  shewed  cause  in  the  first  instance,  by  offering  to  undertake  peremp- 
torily to  try  the  cause  at  the  sittings,  in  or  after  the  present  term,  but  did  not  give 
any  reason,  by  affidavit  or  otherwise,  why  the  Plaiiilitl'  had  not  proceeded  to  trial 
before. 

Le  Blanc  objected  to  this,  as  being  contrary  to  the  practice  both  of  this  Court  anil 
the  King's  Bench,  and  evasive  of  the  statute  (14  Geo.  2,  c.  17).     But 

The  Court  held,  that  in  all  cases  where  an  application  was  made  for  the  first  time 
for  judgment,  a3  in  case  of  a  nonsuit,  it  was  sufficient,  in  answer  to  such  an  application, 
to  undertake  peremptorily  to  try,  without  alleging  any  reason  for  not  having  before 
tiied  the  cause;  and  that,  whatever  might  have  been  the  former  practice,  in  future 
it  should  be  understood  that  the  first  motion  for  judgment  as  in  case  of  a  nonsuit, 
was  only  a  mode  of  obtaining  a  peremptory  undertaking  to  try. 

In  this  term  also,  the  Court  laid  down  the  same  rule  in  a  case  of  Price  v.  Green. 

ing  security  for  costs.  In  the  case  of  Parquot  v.  Eling,  ante,  vol.  i.  p.  106,  the  Court 
refused  to  grant  a  rule,  on  the  mere  ground  of  the  Plaintiff  being  resident  abroad, 
while  in  the  principal  case  it  is  laid  down  as  a  settled  point,  that  where  a  Plaintiff 
resides  in  a  foreign  country  he  may  be  called  upon  to  give  security'  for  costs,  though 
no  other  circumstance  is  stated  in  the  affidavit.  It  is  said  in  a  note  by  the  Reporter, 
post,  384,  that  the  being  resident  abroad  is  of  itself  a  ground  upon  which  a  rule  to 
shew  cause  will  be  granted,  but  that  such  rule  will  not  be  made  absolute  unless  some 
special  circumstances  appear  to  induce  the  Court  to  order  the  security.  It  seems, 
however,  to  be  the  present  practice  to  make  the  rule  absolute,  unless  some  special 
circumstances  are  shewn  on  the  part  of  the  Plaintiff,  to  exempt  him  from  the  general 
lule.  See  Tidd's  Pr.  579,  8ih  edit.  Thus  a  foreign  seaman  serving  on  board  an 
English  ship  cannot  be  called  upon  to  give  security.  Jacobs  v.  Stevenson,  1  Bos.  & 
Pul.  96.  So  a  foreigner  during  his  absence  from  this  country  on  board  his  own  ship, 
if  he  resides  here  part  of  the  year.  Ditrell  v.  Matlheson,  3  B.  Moore,  33.  A^elson  v.  Ogle, 
2  Taunt.  253,  S.  P.  So  an  English  subject  who  is  a  prisoner  in  France.  TuUock  v. 
Crowley,  1  Taunt.  18.  O'Lawler  v.  Maolonald,  8  Taunt.  736,  3  B.  Moore,  77,  S.  C. 
Security  for  costs  will  not  be  granted  after  the  Defendant  has  agreed  to  take  short 
notice  of  trial.     Michel  v.  Pareski,  pest,  p.  593.] 

{flY  See  ante,  vol.  i.  p.  106,  Parquot  v.  Eling. 

(h)  In  two  cases  last  term,  viz.  Miche  v.  Airey,  and  Kelly  v.  Levemore,  there  were 
similar  decisions. 

(a)'^  [But  in  K.  B.  some  reason  must  be  assigned  for  not  proceeding  to  trial,  or  the 
Court  will  not  compal  the  Defendant  to  accept  a  peremptory  undertaking.  JFalter  v. 
Bmkle,  2  Chitty's  Rep.  244.     Tidd's  Pr.  826.     8th  edit.] 
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[120]     Sheers  against  Brooks  and  Others.     Thursday,  Nov.  15th,  1792. 

Bail  above  may  justify  the  breaking  and  entering  the  house  of  A.  (the  outer  door 
being  open)  in  which  the  principal  resides,  in  order  to  seek  for  him,  for  the  purpose 
of  rendering  him.  Such  a  jusufication  is  good  without  averring  that  the  principal 
was  in  the  house  at  the  time.  And  in  such  a  plea  an  averment  that  the  defendants 
"duly  became  bail  and  entered  into  a  recognizance  "  is  sufficient,  without  stating 
that  the  principal  was  delivered  to  their  custody  (ay. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the  Plaintiff,  making 
a  noise  and  disturbance  therein,  and  staying  and  continuing  in  the  same  for  a  long  space 
of  time,  to  wit,  for  the  space  of  12  hours,  &c.  &c. 

Plea  (after  the  general  issue)  "as  to  the  breaking  and  entering  the  said  messuage 
or  dwelling-house,  and  making  a  noise  and  disturbance  therein,  and  staying  and 
continuing  in  the  said  messuage  or  dwelling-house,  &c.  for  a  short  space  of  time,  to 
wit,  for  the  space  of  one  hour,  part  of  the  said  time  in  the  said  declaration  mentioned," 
&c.  &c.  "That  one  Harry  Phillips  the  elder  had  commenced  a  certain  action  or  suit 
against  one  Robert  Barry,  one  Nicholas  Kempson,  one  Peter  Solomons  Duprey,  and 
one  Harry  Phillips  the  younger,  in  the  Court  of  our  lord  the  King  of  the  Bdiich  here, 
to  wit  at  Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the  case  upon  promises, 
to  the  damage  of  the  said  Harry  Phillips  the  elder,  of  2801.  as  it  was  said,  &c. 

"And  the  said  George,  Robert  Smith,  and  John  (the  defendants)  further  say,  that 
after  the  commencement  of  the  said  action  or  suit,  and  whilst  the  same  was  depending 
in  the  said  court  here,  and  before  the  said  time  when,  &c.  in  the  said  declaration 
mentioiie'l,  to  wit,  in  Eister  Term,  in  the  thirtj'-second  year  of  the  reign  of  our  lord 
the  now  King,  they  the  said  George  and  John  came  before  Alexander  Loi'd  Lough- 
borough and  his  companions,  then  his  Majesty's  justices  of  the  bench  here,  to  wit,  at 
Westminster  aforesaid,  and  then  and  there,  according  to  law  duly  became  bail  for  the 
said  Nicholas  in  the  said  action  or  suit,  so  as  aforesaid  depending  in  the  said  court 
here,  by  then  and  there  entering  into  a  recognizance  to  the  said  Harry  Phillips  the 
elder,  whereby  the  said  George  and  John  did  severally  acknowledge  to  owe  unto  the 
said  Harry  Phillips  the  elder  the  sum  of  2801.  each,  to  be  levied  upon  their  several 
goods  and  chattels,  lands  and  tenements,  upon  condition,  that  if  the  said  Nicholas 
should  be  condemned  in  the  said  action  he  should  pay  the  condemnation-money,  or 
render  himself  a  prisoner  to  the  Fleet  for  the  same,  and  if  he  should  fail  so  to  do, 
they  the  said  George  and  John  did  undertake  to  do  it  for  him  ;  and  the  said  [121] 
George,  Robert  Smith,  and  John  further  say  that  after  they  the  said  George  and  John 
had  so  as  aforesaid  entered  into  the  said  recognizance,  whilst  the  said  recognizance 
remained  in  due  force,  and  whilst  the  aforesaid  action  or  suit  was  depending  in  the 
said  court  here,  to  wit,  at  the  said  time  when,  &o.  in  the  said  declaration  mentioned, 
the  said  Nicholas  used,  occupied  and  resided  in  the  said  messuage  or  dwelling-house 
of  the  said  Sarah  (the  Plaintiff)  in  the  said  declaration  mentioned,  in  which,  &c.  and 
whilst  the  said  Nicholas  used,  occupied  and  resided  in  the  said  messuage  or  dwelling- 
house  of  the  said  Sarah,  in  the  said  declaration  mentioned,  in  which,  etc.  they  the 
said  George  and  John  as  the  bail  of  and  for  the  said  Nicholas  as  aforesaid,  and  the 
said  Robert  Smith  in  aid  and  assistance  of  them  the  said  George  and  John,  and  at 
their  request,  at  the  said  time  when,  &c.  in  the  said  declaration  mentioned,  broke 
and  entered  into  the  said  messuage  or  dwelling  house  of  the  said  Sarah,  in  the  said 
declaration  mentioned,  in  which,  &c.  by  the  outer  door  thereof,  the  said  outer  door 
thereof  being  then  open  («)-,  in  order  to  seek  for,  and  if  there  found,  to  apprehend  and 
take  the  said  Nicholas  in  the  said  messuage  or  dwelling-house  of  the  said  Sarah,  to 
surrender  him  to  the  said  prison  of  the  Fleet,  in  discbarge  of  themselves  the  said 
George  and  John  from  the  said  recognizance  so  by  them  entered  into  as  aforesaid,  as 
they  lawfully  might  for  the  cause  aforesaid,"  &c.  &c. 

(ay  [The  house  of  the  Plaintiff  was  considered,  in  this  case,  to  be  the  house  of  the 
principal  ;  and  therefore  the  justification  of  the  party  entering  did  not  depend  upon 
the  fact  of  the  principal  being  within  at  the  time,  as  it  would  have  done  had  the  house 
been  cotisidered  the  house  of  a  stranger.  See  Hutchinson  v.  Birch,  4  Taunt.  619. 
Cooke  V.  Bid,  5  Taunt.  765.     Johnson  v.  Leigh,  6  Taunt.  246.] 

(a)-  See  5  Co.  91  b.  Semayne's  ease,  and  Copw.  1,  Lee  v.  Gansel,  and  the  cases  there 
cited. 
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To  this  plea  there  was  a  general  demurrer. 

Lawrence,  Serjt.,  in  support  of  the  demurrer,  made  two  points  of  argument ; 
Ist.  That  it  did  not  apptar  that  the  defendants  were  in  a  situation  to  justify  the 
taking  of  Kempson  (the  princip.il)  in  any  place  ;  2(1.  That  they  had  no  right  to  take 
him  in  the  house  of  the  Plaintiff.  As  to  the  first  he  argued,  that  to  intitle  bail  to  take 
their  principal,  the  principal  must  have  been  delivered  to  them  as  bail  by  the  Court. 
4  Inst.  178.  2  Hawk.  P.  C.  88,  but  the  plea  in  the  present  case,  shews  only  that  the 
Defendants  were  sureties  for  the  appearance  of  Kempson  ;  it  does  not  state  that  he 
was  delivered  to  them  as  bail  by  the  Court,  and  the  difference  between  bail  and  main- 
prise is  obvious.  As  to  the  second  point,  he  urged  that  bail  could  not,  in  any  event, 
enter  the  house  of  another,  to  take  the  principal,  unless  the  principal  were  in  the 
house  at  the  time:  now  it  is  not  averred  in  the  plea,  that  Kempson  was  in  the 
Plaiiitifl's  house  at  the  time  of  the  entry.  Cro.  Eliz.  876.  Nor  could  [122]  such 
an  entry  be  justified,  merely  because  it  was  stated  that  the  principal  used,  occupied 
and  resided  in  the  house,  those  being  vague  and  equivocal  terms,  which  might  be 
applied  to  any  one  who  had  a  temporary  residence  there,  such  as  a  visitor,  or  servant. 

Bond,  Serjt.,  contr.'i.  The  Defendants  were  not  mainpernors,  but  bail :  the  plea 
states  that  they  "duly  became  bail;"  this  allegation  is  sufficient,  and  is  not  contra 
dieted  by  stating  that  they  entered  into  a  recognizance,  &c.  As  therefore  they  were 
bail,  they  had  a  right  to  take  the  principal,  and  were  justified  in  searching  for  him 
at  his  usual  place  of  abode.  And  in  Scmayne's  case,  5  Co.  91  a.  it  is  laid  down,  that 
"  the  house  of  any  one  is  not  a  castle  or  privilege  but  for  himself,  and  shall  not  extend 
to  protect  any  peison  who  flies  to  his  house." 

Lord  Loughborough.  This  plea  appears  to  me  to  be  good,  both  in  form  and 
substance.  It  shews  that  the  Defendants  were  bail,  and  not  mainpernors,  for  it  states 
that  they  duly  became  bail  and  entered  into  a  recognizance,  the  legal  effect  of  which 
is,  that  the  principal  was  in  their  custody  ;  and  a  further  averment  of  his  being  delivered 
to  them  would  have  been  unnecessary  :  when  a  party  is  bailed,  the  bail  have  a  right 
to  go  into  the  house  of  the  principal,  as  much  as  he  has  himself;  they  have  a  right  to 
be  constantly  with  him,  and  to  enter  when  they  please,  to  take  him.  And  I  see  no 
difference  between  a  house  of  which  he  is  solely  possessed,  and  a  house  in  which  he 
resides  by  the  consent  of  another. 

Gould,  J.  I  think  this  plea  is  good,  and  sufficiently  certain  to  a  common  intent, 
and  that  the  subsequent  statement  of  the  etitering  into  a  recognizance  is  not  sufficient 
to  invalidate  the  prior  allegation  of  the  Defendants  having  duly  become  bail.  It  seems 
to  me  to  be  the  same  in  effect,  as  if  the  principal  had  been  sole  occupier  of  the  house  ; 
the  Plaintiff  received  him  into  her  house,  subject  to  all  the  legal  consequences,  to  which 
he  would  have  been  liable,  if  the  house  had  been  his.  A  contrary  determination  would 
affect  the  liberty  of  the  surjject,  as  it  would  make  it  extremely  difficult  to  procure  bail. 

Heath,  J.,  of  the  same  opinioir. 

Judgment  for  the  Defendants. 

[123]     Phillips  against  Fielding.     Monday,  Nov.  26th,  1792. 

[Distinguished,  Martin  v.  Smith,  1805,  6  East,  561.     Doubted,  Ferry  v. 
Williams,  1817,  8  Taunt.  67.] 

By  the  conditions  of  the  sale  by  auction  of  a  copyhold  estate,  it  was  stipulated  that 
the  purchaser  should  pay  down  a  deposit,  and  sign  an  agreement  for  payment  of  the 
remainder  of  the  purchase-money  at  a  certain  lime,  on  having  a  good  title,  and  that 
he  should  have  a  proper  surrender  of  the  estate,  on  payment  of  the  remainder  of  the 
purchase-money.  In  an  action  brought  by  the  seller,  for  the  non-performarrce  of  the 
conditions  on  the  part  of  the  purchaser,  it  was  not  sufficient  to  state  that  the  seller 
had  been  always  ready  and  willirrg,  and  frequently  offered  to  make  a  good  title  to 
the  said  estate,  and  to  make  a  proper  surrender  on  payment  of  the  purchase-money. 
But  the  declaration  ought  to  have  averred  that  the  seller  actually  made  a  good  title, 
and  surrendered  the  estate  to  the  purchaser,  or  a  tender  and  refusal,  and  also  to 
have  shewn  what  title  the  seller  had  («). 

In  this  action  of  assumpsit  for  the  non-performance  of  a  special  agreement,  the 

(a)  [Vide  Glazebrooke  v.  fVoodrow,  8  T.  K.  366.     But  where  in  a  similar  acuon  the 
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declaration  contained  nine  counts,  the  first  of  which  stated,  that  the  Plaintiff  on  the 
10th  qf  September  1791,  at  Westminster,  iu  the  county  of  Middlesex,  "was  about  to 
expose  to  sale,  and  to  sell  by  way  of  public  auction,  a  certain  copyhold  estate  of  him 
the  said  William,  (the  Plaintiff)  that  is  to  say,  a  certain  copyhold  messuage  or  dwelling 
house,  consisting  of  two  parlours,  a  kitchen,  and  useful  otfices,  with  a  garden  behind 
the  same,  then  in  the  oecupatioti  of  one  Edward  Corey,  situate  and  being  iu  the  parish 
of  Titchfield,  in  the  county  of  Hants,  under  the  following  conditions  of  sale,  to  wit, 
First,  that  the  highest  bidder  should  be  the  purchaser,  and  if  any  dispute  should  arise 
between  two  or  more  bidders,  the  estate  should  be  put  up  again.  Second,  that  no 
person  should  advance  less  than  21.  at  each  bidding.  Third,  that  the  purchaser  should 
pay  down  immediately  a  deposit  of  201.  per  cent,  in  part  of  the  purchase  money  (a), 
meaning  the  sum  of  201.  upon  each  and  every  1001.  of  the  sum  at  which  he  should 
purchase  such  estate,  and  sign  an  agreement  for  payment  of  the  remainder  on  or 
before  Christmas  Day  then  next,  meaning  the  25th  day  of  December  which  was  in 
the  year  of  our  Lord  1791,  on  having  a  good  title.  Fouith,  that  the  purchaser  should 
have  a  proper  surrender  of  the  estate  at  his  own  expence,  on  payment  of  the  remainder 
of  the  purchase  money  according  to  the  third  condition,  at  which  time  the  purchaser 
would  be  entitled  to  the  rents  and  profits  of  the  estate.  Fifth,  there  being  a  duty 
on  all  sales  of  estates  by  auction  of  threepence  halfpenny  in  the  pound,  to  be  levied 
on  the  buyer  or  seller  as  may  be  thought  most  proper,  the  said  estates  should  be 
sold,  subject  to  the  buyer  paying  the  said  tax,  exclusive  of  the  sum  the  said  estate 
should  sell  for.  Sixth,  if  the  purchaser  should  neglect  or  fail  to  comply  with  the 
conditions  before  mentioned,  the  deposit  money  should  be  forfeited,  the  proprietor 
should  be  at  full  liberty  to  re-sell  the  said  estate,  and  the  deficiency  (if  any)  by 
such  second  sale,  together  with  the  charges  attending  the  same,  should  be  made| 
good  by  the  defaulter  at  such  sale.  Lastly,  the  purchaser  [124]  should  pay  the 
auctioneer  one  guinea  at  the  fall  of  the  hammer;  of  all  which  said  premises,  he  the 
said  George  (the  Defendant)  afterwaid?,  to  wit,  on  the  said  10th  day  of  September, 
in  the  year  1791,  aforesaid,  at  Westminster,  in  the  said  county  of  Middlesex,  had 
notice,  ami  thereupon  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  said  county  of  Middlesex,  in  consideraticn  that  the  said 
William  at  the  special  instance  and  request  of  the  said  George,  had  then  and  there 
undertaken  and  faithfully  promised  the  said  George  to  perform  and  fulfil  every  thing 
contained  in  the  said  conditions  of  sale  on  his  part  and  behalf,  as  the  vendor  of  the 
said  estate,  to  be  performed  and  fulfilled,  he  the  said  George  undertook,  and  then  and 
there  faithfully  promised  the  said  William  to  perform  and  fulfil  the  said  conditions  of 
sale  in  all  things  therein  contained,  on  the  part  and  behalf  of  the  buyer  or  buyers  of 
the  said  estate  to  be  performed  and  fulfilled,  if  he  the  said  George  should  buy  the  same 
at  the  said  sale.  And  the  said  William  further  saith,  that  the  said  intended  sale  of 
the  said  estate,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  West- 
minster aforesaid,  in  the  said  county  of  Middlesex,  was  accordingly  begun,  made,  and 
ended  under  the  aforesaid  conditions  of  sale  ;  and  the  said  George  at  the  said  sale 
became  and  was  the  highest  bidder  for  the  said  estate,  and  then  and  there  under  the 
said  conditions  of  sale,  bought  and  purchased  the  said  estate  with  the  appurtenances, 
at  and  for  the  price  or  sum  of  1701.  of  lawful  money  of  Great  Britain,  and  then  and 
there  signed  a  certain  agreement  in  writing  bearing  date  on  the  day  and  year  last 
aforesaid,  whereby  he  agreed  to  become  the  purchaser  of  the  said  premises,  subject  to 
the  aforesaid  conditions  of  sale,  at  and  for  the  price  or  sum  of  1701.;  whereby  and 

Plaintiff  averred  that  he  was  seised  in  fee  of  the  land,  and  that  the  Defendant  agreed 
to  purchase  it  on  having  a  good  title,  and  that  his  title  to  the  land  was  made  good, 
perfect,  and  satisfactory  to  the  Defendant ;  and  that  he  (the  Plaintiff)  had  been  always 
ready  and  willing,  and  offered  to  convey  the  lands  to  the  Defendant,  the  declaration 
was  held  good  on  demurrer.  Martin  v.  Smith,  6  East,  55-5,  and  see  Ferri/  v.  JFilliams, 
8  Taunt.  62.  1  B.  Moore,  498,  S.  C.  As  the  purchaser  in  the  principal  case  was  to 
have  a  proper  surrender  at  his  own  expense,  it  appears  not  to  have  been  the  vendor's 
duty  to  prepare  or  tender  the  conveyance.  See  Sugd.  Vend.  &  Purch.  222,  6th  Ed. 
and  the  averment  of  readiness  and  willingness  would  therefore  appear  to  have  been 
sufficient.  The  case  of  Phillips  v.  Fielding,  if  not  over-ruled  by  Martin  v.  Smith,  must 
at  all  events  be  considered  of  doubtful  authority,  see  8  Taunt.  67.] 
(a)  Bat  see  4  Co.  17  b.  as  to  the  office  of  an  inuendo. 
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according  to  the  said  conditions  of  sale,  and  the  said  promises  and  undertakings  of  the 
said  George,  and  the  said  agreement  so  Viy  liini  in  this  behalf  made  as  aforcsaiil,  he  the 
said  George  then  and  there  became  liable  to  piiy  to  the  said  William  the  said  sura  of 
1701.  according  to  the  aforesaid  conditions  of  sale  ;  and  the  said  William  further  saith, 
that  although  he  the  said  William  hath  well  and  truly  performed  and  fulfilled  the 
said  conditions  of  sale  in  all  things  therein  contained,  on  his  part  and  behalf  to  be 
performed  and  fulfilled  according  to  bis  said  promises  and  undertakings,  yet  the  said 
George  not  regarding  the  aforesaid  conditions  of  sale,  nor  his  said  promises,  undertakings 
and  agreements  so  [125]  by  him  in  this  behalf  made  as  aforesaid,  but  contriving  and 
fraudulently  intending  craftily  and  subtilly  to  deceive  and  defraud  the  sai<l  William  in 
this  respect,  did  not  pay  down  immediately  on  such  purchase  being  so  by  him  made 
as  aforesaid  to  the  said  William  or  any  other  person  or  persons  for  his  use,  a  deposit 
of  201.  per  cent,  in  part  of  the  said  purchase  money  or  any  deposit  whatsoever,  nor  did 
he  on  or  before  the  25th  day  of  December  in  the  year  1791,  aforesaid,  pay,  nor  hath 
he  at  any  other  time  whatsoever  yet  hitherto  paid  to  the  said  William  or  to  any  other 
ptrson  or  persons  to  or  for  his  use,  the  said  sum  of  1701.  being  the  purchase  money  for 
the  aforesaid  premises  according  to  the  aforesaid  conditions  of  sale,  an<l  according  to 
his  said  agreement  or  any  part  thereof,  although  so  to  do,  he  the  said  Geoige  was 
requested  by  the  said  William,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  often  afterwards,  to  wit,  at  Westminster  aforesaiil,  in  the  county  of  Middlesex, 
and  although  the  time  limited  by  the  said  conditions  of  sale  for  the  payment  of  the 
said  purchase  money  hath  long  since  elapsed,  ami  although  the  sai'i  William  hath 
always  been  ready  and  willing,  and  hath  frequently  otTered  to  make  out  a  goo<l  title  to 
the  said  estate,  and  to  make  a  proper  surrender  of  the  said  estate  to  the  said  (George 
on  payment  of  the  said  purchase  money,  but  the  said  George  to  piy  any  deposit  or  to 
pay  the  said  purchase  money  or  any  part  thereof  to  the  said  William,  hath  hitherto 
wholly  refused  and  still  refuses  so  to  do,  and  the  said  purchase  money  still  remains 
and  is  wholly  due  ami  un|)aid  to  the  said  William,  contraiy  to  the  aforesaid  conditions 
of  sale,  and  the  said  promise  and  undertaking  of  the  said  George,  and  his  said  agree- 
ment so  by  him  in  this  behalf  made  as  aforesaid,  to  wit,  at  Westminster  aforesaid,  in 
the  said  county  of  Middlesex  ;  by  means  of  which  said  several  premises,  the  said 
William  hath  wholly  lost  and  been  deprived  of  the  benefit  of  the  said  sale  by  auction, 
and  of  the  selling  of  his  said  estate,  and  the  said  William  was  thereby  put  to  groat  and 
unnecessary  expence  of  his  money,  and  delay  in  the  sale  of  his  said  estate,  and  by 
reason  of  the  premises  aforesaid,  was  and  hath  been  and  is  otherwise  much  injured  and 
damnified,  to  wit,  at  Westminster  aforesaid,  in  the  said  county  of  Middlesex." 

In  the  second,  third,  fourth,  and  fifth  counts,  the  respective  estates  which  the 
Plaintiff  was  about  to  sell,  were  described  as  being  really  different  from  each  other, 
but  in  all  other  respects  those  counts  were  similar  to  the  first,  reciting  the  same  condi- 
[126]-iions  of  sale,  and  containing  the  same  allegations.  The  remaining  four  were  the 
common  money  counts. 

To  the  first  five  counts  there  was  a  general  demurrer,  and  to  the  four  last  Non 
Assumpsit  was  pleaded. 

/  In  support  of  the  demurrer,  Marshall,  Serjt.,  argued  as  follows, 
/  There  are  two  objections  to  this  declaration.  1st.  The  Plaintiff  has  not  shewn  a 
sufficient  performance  of  the  agreementjon  his  part,  by  stating  an  actual  surrender  to  the 
Defendant,  or  a  tender  and  refusal,  which  is  equivalent.  2nd.  Though  he  states  that 
he  was  ready  and  willing,  and  offered  to  make  a  good  title  to  the  estate  and  a  proper 
surrender,  yet  he  does  not  shew,  what  title. 

1.  By  the  third  condition  of  sale,  the  purchaser  is  to  pay  down  201.  per  cent,  in 
part,  and  to  sign  an  agreement  to  pay  the  remainder  on  or  before  Christmas  Day,  on 
having  a  good  title  :  and  by  the  fourth,  he  is  to  have  a  proper  surrender  of  the  estate 
at  his  own  expence,  on  payment  of  the  remainder.  These  two  conditions  taken 
together,  amount  to  this  ;  the  purchaser  is  to  pay  the  money  at  or  before  Christmas 
on  having  a  good  title,  the  seller  is  to  make  a  good  title  on  payment  of  the  money. 
No  terms  could  have  been  used  more  explicit  to  frame  concurrent  conditions.  The 
promises  are  to  be  fulfilled  at  the  same  time,  each  being  the  condition  upon  which  the 
other  is  to  be  performed  ;  and  though  it  is  not  certain  that  either  party  is  bound  to 
do  the  first  act,  yet  if  either  would  have  a  remedy  at  law  for  the  non-performance  of 
the  other,  he  must  pjrform  his  own  part ;  for  unless  he  can  shew  a  performance  of  his 
part,  or  an  offer  to  perform  and  a  refusal  by  the  other  party,  he  cannot  support  an 
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action.  Instead  of  tbis,  the  Plaintifl'  in  the  present  case  brings  an  action  against  the 
Defendant  for  not  doing  the  first  act :  be  says  be  has  been  always  ready  and  willing, 
and  frequently  offered  to  "  make  out  a  good  title  to  the  estate  and  a  proper  surrender,  on 
payment  of  the  purchase  money  ;  "  so  that  the  allegation  imports  that  if  the  Defendant 
had  previously  psid  him  the  money,  he  would  afterwards  have  made  out  a  good  title, 
thus  making  payment  a  condition  precedent.  The  general  rule  laid  down  by  Lord 
Holt  has  never  been  departed  from,  but  in  cases  which  have  been  afterwards  over- 
ruled. That  rule  is,  that  in  executory  contracts  if  the  agreement  be  that  one  shall  do 
an  act,  and  for  doing  it  the  other  shall  pay,  &c.  the  doing  the  act  is  a  condition  pre- 
cedent to  the  payment,  for  the  party  who  is  to  pay  shall  not  be  compelled  to  part  with 
his  money  till  the  thing  be  performed  for  [127]  which  be  is  to  pay.  Thorj)e  v.  Tlwrpe, 
1  Salk.  171.  1  Lutw.  245.  12  Mod.  455.  1  Ld.  Riym.  662  and  S.  P.  I  Salk.  112, 
CalloneU  v.  Briggs.  The  rule  indeed  is  subject  to  some  distinctions  :  as,  if  a  day  of 
payment  be  appointed,  which  falls  before  the  thing  can  be  performed,  an  action  may  be 
brought  for  the  money  before  the  thing  be  done,  it  then  appearing  that  the  party  relied 
upon  his  remedy,  and  did  not  mean  to  make  the  performance  a  condition  precedent.  It 
follows  therefore,  that  though  the  conditions  be  concurrent,  yet  if  either  party  would 
brii}g  an  action  against  the  other  for  nonperformance,  he  turns  his  part  of  the 
contract  into  a  condition  precedent,  and  he  must  aver  peiformance  or  a  tender  and 
refusal ;  the  reason  of  which  is,  that  when  a  man  undertakes  to  do  a  thing,  he  ought 
to  shew  his  utmost  endeavour  to  do  it,  and  if  it  be  not  done,  the  reason  why  it  is 
not  done.  Bro.  tit.  Condition,  pi.  62.  Lea  v.  Exelbi/,  Cro.  Eliz.  888.  Lancashire 
\.Killinguwih,  I  Ld.Usiym.&SG.  Com.  Rep.  116.  12  Mod.  529.  2  Salk.  623.  Thus 
in  Large  v.  Cheshire,  1  Ventr.  157,  the  Plaintiff  declared  on  an  agreement,  whereby 
the  Defendant  covenanted  to  pay  him  such  a  sum,  the  Plaintiff  making  to  him  a 
sufEcient  estate  in  certain  lauds,  before  such  a  day,  and  avers  that,  although  he  was 
always  ready  to  perform  the  agreement  on  his  part,  yet  the  Defendant  had  not  paid 
the  money.  The  Defendant  pleaded  that  he  offered  to  pay  the  money,  if  the  Plaintiff 
would  make  him  a  good  estate  in  the  premises.  The  Plaintiff  replied,  that  he  sealed 
a  deed  of  feofl'ment,  and  came  on  the  premises  before  sun-set  on  the  day,  to  deliver 
seisin,  but  neither  the  Defendant  nor  any  person  for  him,  came  to  receive  it.  On 
demurrer  to  this  replication,  the  Court  held,  that  the  words  "  making  him  a  sufficient 
estate,"  were  a  condition  precedent,  and  therefore  the  Plaintiff  should  have  averred 
performance  particulaily,  and  not  in  such  general  words.  Thus  also  in  Russell  v. 
Ward,  Sir  W.  Jones,  218,  cited  by  Lord  Holt  in  Thorpe  v.  Tlwrpe,  1  Ld.  Raym.  665, 
the  executor  of  A.  declared  against  B.  that  in  consideration,  A.,  in  his  life-time,  had 
promised  to  assure  certain  lands  to  B.  before  Michaelmas  next,  B.  promised  to  pay  him 
so  much  for  the  land ;  that  is,  the  assurance  was  to  be  made  before  Michaelmas,  and 
the  money  was  to  be  paid  for  the  land ;  it  was  adjudged,  that  the  action  would  not  lie 
for  the  money  without  making  an  assurance  of  the  land. 

Even  where  the  promises  are  mutual  and  independent,  yet  if  one  be  the  considera- 
tion of  the  other,  each  is  a  condition  precedent  to  the  other,  and  performance  must  be 
averred,  unless  a  [128]  certain  day  be  appointed  for  the  performance.  Thus,  if  A. 
agree  to  pay  1001.  to  B.  in  six  months,  B.  transferring  so  much  stock  to  A.,  and  B. 
gives  a  note  to  transfer  the  stock  to  A.,  he  paying  the  1001. ;  if  B.  sues  for  the  1001. 
he  must  aver  that  he  transferred,  or  a  tender  and  refusal ;  and  if  A.  sues  for  not 
transferring,  he  must  aver  and  prove  payment,  or  a  tender  and  refusal  of  the  1001. 
Wi/vill  V.  Stapleton,  8  Mod.  68,  381.  And  the  manner  of  the  performance  must  be 
shewn.  Thus,  in  Austin  v.  Jervoise,  Hob.  69,  77,  the  Plaintiff  declared,  that  he  had 
bought  a  horse  of  the  Defendant  for  22s.  paid  down,  and  111.  more  to  be  paid  at  the 
death  or  marriage  of  the  Plaintiff,  for  which  he  should  become  bound  with  sufficient 
surety  by  writing  obligatory,  and  that  the  Defendant,  in  consideration  thereof,  promised 
to  deliver  the  horse  when  he  should  be  required,  and  averred  that  afterwards  he  offered 
to  become  bound  to  him,  but  the  Defetidant  had  not  delivered  the  horse.  On  nou 
assumpsit,  and  verdict  for  the  Plaintiff,  the  judgment  was  arrested,  because  the 
Plaintiff  had  not  stated  that  he  had  tendered  the  obligation  sealed,  nor  what  security 
he  had  offered.  This  doctrine,  viz.  that  either  a  performance  or  a  tender  and  refusal, 
which  is  equivalent  to  it,  must  be  shewn,  is  fully  recognized  by  recent  authorities, 
Jones  v.  Barkley,  Dougl.  684,  8vo.  edit.  Kingston  v.  Preston,  there  cited,  and  Goodisson  v. 
Nunn,  4  Term  Rep.  B.  R.  761. 

2.  But  supposing  the  Plaintiff  had  stated  explicitly  and  formally,   that  he  had 
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offered  to  make  a  good  title  to  the  Defendant,  and  that  the  Defendant  bad  refused  to 
accept  it;  yet  the  declaration  would  siill  bo  bad,  because  it  does  not  shew  what  title. 
If  the  Plaintiff  had  no  title,  he  could  not  recover  dauiajjes  against  the  Defendant  for 
not  paying  for  an  estate  to  which  the  seller  could  not  make  a  title,  though  the  Defen- 
dant would  have  had  a  remedy  against  him  for  his  breach  of  contiact.  The  title 
therefore  is  an  essential  part  of  the  case.  But  whether  a  title  bo  good  or  not,  is  a 
question  for  the  Court  to  decide,  and  therefore  it  ought  to  appear  with  sufficient 
certainty,  on  the  face  of  the  record.  If  it  be  so  stated,  the  Defendant  will  be  able 
to  take  issue  on  any  fact  alleged  if  untrue,  or  demur  if  the  title  set  forth  bo  defective. 
But  the  merely  alleging  that  he  was  ready  and  willing  to  make  a  good  title,  is  not  an 
averment  of  his  title,  upon  which  an  issue  can  be  taken  either  of  law  or  fact.  If  it  be 
stated  that  a  person  is  patron  of  an  advowson  or  heir,  it  must  be  shewn  how  he  is 
patron  or  heir,  for  no  issue  can  be  taken  on  patron  or  heir.  1  Ld.  Kaym.  202.  Still 
less  can  an  [129]  issue  be  taken  on  the  word  title,  being  much  more  vague  and  less 
appropriated  in  its  signification.  In  an  action  upon  a  covenant  to  enjoy  without 
eviction,  the  breach  must  shew  what  title  the  person  had  who  recovered.  Cro.  Jac. 
315,  Kirhij  V.  Hansaker,  S.  P.  Broking  v.  Cham.  Cro.  Jac.  425.  So  in  covenant  for 
quiet  enjoyment,  the  breach  assigned  was,  that  A.  B.  habeiis  legale  jus  et  titulum 
entered  upon  the  Plaiutiff;  after  verdict  for  the  Plaintiff,  this  was  holden  to  be  no 
breach  without  shewing  what  title  A.  B.  bad.  JVooiton  v.  HeU,  1  Sid.  4G6.  2  Saund. 
177.  Thus  also  where  the  Plaintiff  declared,  that  in  consideration  he  would  acquit 
one  T.  0.  of  a  debt,  and  permit  him  to  carry  his  goods  off  the  premises,  the  Defendant 
promised  to  pay  the  PlaiiititF  101.  at  a  certain  day  :  and  averred  that  ho  acquitted  and 
discharged  the  said  T.  0.,  and  suffered  him  to  carry  away  his  goods  ;  but  the  Defen- 
dant had  not  paid  the  101. ;  after  verdict  for  the  plaintiff  the  judgment  was  arrested, 
because  the  plaintiff  did  not  .shew  how  he  ac<)uilted  T.  O.,  for  it  could  not  be  without 
deed,  which  ought  to  have  been  particularly  shewn.  Cro.  Jac.  503,  Lenerel  v.  Mieet. 
So  in  debt  on  an  obligation,  the  Defendant  pleaded,  that  it  is  indorsed,  that  if  the 
Defendant  should  come  to  I5ristol  such  a  day,  and  shew  the  Plaintiff  a  sufficient 
discharge  of  an  annuity,  that  then,  &c.  and  averred  that  he  came  to  Bristol  on  the 
day,  and  tendered  to  shew  a  sufficient  discharge  of  the  annuity,  and  that  the  Plaintiff 
refused  to  see  it.  The  Plaintiff  demurred,  and  after  great  argument  it  was  held  to  be 
no  plea  by  all  the  justices,  because  the  Defendant  did  not  shew  what  discharge  he 
tendered.     Bro.  tit.  Condition,  pi.  183. 

So  too  the  Plaintiff  declared,  that  in  consideration  that  he  would  relinquish  a  rent 
chai'ge  which  he  had  out  of  the  Defendant's  land,  the  Defendant  promised  to  pay  him 
301.  and  averred  that  he  did  relinquish  it.  After  verdict  for  the  Plaintiff,  this  was 
held  insufficient,  without  shewing  how  he  relinquished  it:  for  it  might  be  by  parol,  which 
is  no  discharge.  Cro.  Eliz.  292,  Gregory  v.  Nevill.  Thus  likewise  in  assumpsit  on  an 
agreement,  by  which  the  Defendant  was  to  take  of  the  Plaintiff  certain  premises  with 
the  fixtures,  &c.  or  else  to  forfeit  a  deposit  of  51.  5s.  with  a  penalty  of  51.  to  be  paid 
by  the  party  who  should  fail;  the  Plaintiff  averred  that  he  was  ready  and  willing  to 
deliver  the  premises,  &c.  to  the  Defendant,  at  such  an  appraisement  in  pursuance  of 
the  agreement,  but  the  Defendant  did  not  accept  the  said  premises,  ifee.  On  demurrer, 
the  Court  (without  hearing  the  Defendant's  counsel)  held,  that  as  the  Plaintiff  was 
[130]  to  deliver  possession,  he  ought  to  do  so  ;  and  to  do  that,  he  should  have  shewn 
that  he  had  an  interest  in  the  premises.  Luxtan  v.  liohinson,  Dougl.  620.  And  nearly 
the  same  objections  as  are  now  taken  to  this  declaration,  were  made  in  the  case  of  The 
Duke  of  St.  Albans  v.  Shore,  (ante,  vol.  i.  273,)  and  though  the  Court  in  that  case  gave 
judgment  on  the  plea,  yet  a  strong  opinion  was  intimated  that  those  objections  would, 
of  themselves,  have  been  fatal. 

Cockell,  Serjt.,  contri.  It  appears  on  the  face  of  the  declaration  that  there  is 
a  sufficient  inducement  to  the  promise  of  the  Defendant  for  the  breach  of  which 
he  is  liable.  It  is  state<l  that  the  Plaintiff  was  about  to  sell  by  auction  "an  estate 
of  him  the  said  Plaintiff,"  and  afterwards,  that  "although  he  hath  frequently  offered 
to  make  a  good  title,"  yet  the  Defendant  refused  to  perform  his  part ;  and  it  is  objected, 
that  these  allegations  are  insufficient.  Now  supposing  the  objection  to  be  well  founded, 
it  being  a  matter  of  form,  ought  to  have  been  pointed  out  by  a  special  demurrer,  but 
cannot  be  taken  advantage  of  on  a  general  demurrer.  But  in  truth  the  allegations  are 
sufficient  to  enable  the  Plaintiff  to  maintain  his  action.  It  is  not  necessary  to  set  out 
the  title  particularly,  unless  the  Defendant  makes  it  so  by  pleading :  it  is  sufficient 
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prima  facie,  to  state  the  contract,  and  if  the  Deftudant  object  to  the  want  of  title,  it 
lies  upon  him  to  impeach  it.  Here  the  Defendant  was  to  do  the  first  act,  to  pay  for, 
and  consequently  prepare  the  surrender,  a  more  distinct  averment  therefore  was  not 
necessary,  on  the  pare  of  the  Plaintiff;  but  paratus  fuit  et  obtulit  is  sufficient.  Davis  v. 
Ridgeway,  1  Roll.  Abr.  tit.  Condition,  46.5,  pi.  31.  And  that  "  licet "  makes  an  express 
averment,  appears  from  Com.  Dig.  tit.  Pleader  (C,  77)  and  the  authorities  there  cited. 
But  if  it  be  not  certain,  which  partf  is  to  do  the  first  act,  but  both  are  to  do  something 
at  the  same  time,  and  one  refuse  to  do  his  part,  in  that  case,  he  who  was  ready  and 
ofifered  to  perform  his  part,  may  maintain  an  action  against  the  other,  according  to  the 
mode  of  reasoning  adopted  in  Jones  v.  Barkleij,  and  Kingdon  v.  Preston. 

Marshall  in  reply.  These  cannot  be  considered  as  independent  conditions,  where 
each  party  relies  on  his  remedy  for  the  performance  of  the  other;  for  if  they  were, 
then  the  Plaintiff  might  bring  an  action  for  the  money  without  conveying,  and  the 
Defendant  might  sue  for  a  conveyance  without  paying.  As  to  the  argument,  that 
paratus  fuit  et  obtulit  is  suthcient,  the  true  distinction  is,  that  if  the  consideration  is 
to  be  performed  before  the  action  is  brought,  performance  must  be  expressly  and  [131] 
fully  averred,  and  the  general  allegation  "paratus  fuit  et  obtulit''  is  not  sufficient. 
Cro.  Jac.  583.  But  if  nothing  is  to  be  done  on  the  part  of  the  Plaintiff,  till  the 
Defendant  has  done  a  prior  act,  there  it  is  sufficient ;  as  if  the  Plaintiff  being  a  bailiflf, 
agree  for  101.  to  arrest  I.  S.  at  the  suit  of  the  Defendant,  it  is  sufficient  to  aver  that 
he  was  ready  and  willing,  and  offered,  but  the  Defendant  did  not  deliver  him  the  writ, 
which  was  the  case  of  Davis  v.  Ridgeivay,  1  Roll.  Abr.  tit.  Condition,  465,  cited  for  the 
Plairititf.  So  also  if  a  request  be  part  of  an  agreement,  and  the  debt  or  duty  is  to 
commence  ou  the  request,  it  must  be  specially  alleged  with  time  and  place ;  as  if  in 
consideration  that  the  Plaintiff  would  assure  certain  lands  to  I.  S.,  the  Defendant 
promised  that  if  I.  S.  did  not  pay  so  much  on  request,  he  would  pay  it :  it  is  not 
enough  to  say,  that  I.  S.  licet  swpius  requisitus  did  not  pay,  for  the  request  to  I.  S. 
is  material,  to  make  the  Defendant  chargeable,  and  must  be  specially  alleged.  Cro. 
Eliz.  85.  But  where  the  debt  or  duty  exists  before  any  request,  there  the  general 
request  "  licet  ssepius  requisitus  "  is  sufficient ;  and  even  that  is  not  necessary,  because 
the  bringing  the  action  is  itself  a  request. 

Lord  Loughborough,  after  censuring  in  very  strong  terms  the  length  of  the  . 
declaration  (a),  held,  that  it  was  clearly  bad,  on  both  the  grounds  insisted  on  in  the  ' 
argument;  First,  Because  the  Plaintiff  had  not  distinctly  averred  a  sufficient  perform-  , 
ance  of  his  part  of  the  agreement,  by  stating  an  actual  surrender  to  the  Defendant  or  I 
a  tender  and  refusal ;  and  Secondly,  Because  he  had  not  shewn  what  title  he  had  to 
the  estate ;  for  whatever  his  interest  was,  it  ought  to  have  been  specially  set  forth. 

Gould,  J.,  was  of  the  same  opinion.  He  remembered  the  cause  of  an  indictment 
for  forgery,  in  which  there  were  three  counts  for  the  forgery,  and  three  for  the  utter- 
ance ;  in  the  first  count  the  prisoner  was  particularly  described,  and  the  grand  jury 
having  rejected  the  three  first  counts,  an  objection  was  raised,  that  the  remaining 
counts  described  him  "  the  said  A.  B."  by  reference  to  the  first :  but  all  the  judges 
held,  that  the  description  was  good,  and  that  the  latter  counts  might  refer  to  the 
former.  So  in  the  present  case,  the  declaration,  [132]  which  was  swelled  to  a  very 
improper  and  unnecessary  length,  might  have  referred  generally  to  the  conditions  of 
sale  set  forth  in  the  first  count,  without  repeating  them  over  again  in  the  subsequent 
counts. 

Heath,  J.,  was  of  the  same  opinion. 

Judgment  for  the  Defendant. 

End  of  Michaelmas  Term. 

Li  the  beginning  of  Hilary  Term  1793,  Lord  Loughborough,  Lord  Chief  Justice 
of  this  Court,  was  appointed  Lord  High  Chancellor  of  Great  Britain. 

On  Monday  Feb.  4.  The  Chancellor  came  into  court  to  take  the  oaths  on  his  new 
appointment,  and  sat  for  a  shoit  time  as  Chief  Justice.  Before  he  retired,  his  Lord- 
ship took  leave  of  the  Bench  and  the  Bar  in  a  very  elegant  address,  expressive  of  his 

(a)  But  the  fact  was  stated  in  court  to  be,  that  there  were  five  different  estates, 
sold  in  five  separate  lots,  for  the  purchase  of  which  the  Defendant  signed  five  separate 
agreements. 
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gratitude  for  the  uniform  attention  and  respect  which  be  had  received,  during  the 
time  he  had  piesided  in  this  Court. 

To  which  Mr.  Serjt.  Adair,  as  senior  Serjeant,  answered  in  the  name  of  his 
Brethren. 

At  the  end  of  the  Term,  Sir  James  Eyre,  Knt,  Lord  Chief  Baron  of  the  Exchequer, 
was  appuinled  Lord  Chief  Justice  of  thisCouit. 

During  the  Term,  no  material  Cases  were  decicied. 


[133]  Casks  Argued  and  Detekmined  in  the  Couut  of  Common  Pi.eas,  in 
Easter  Term,  in  the  Thirty-Third  Year  of  the  Keign  of  George  IIL 

Tatem  against  Chaplin.     Friday,  May  3rd,  1793. 

[Applied,  IFilliams  v.  Earle,  1868,  L.  R.  3  Q.  B.  750;  Fleetwood  v.  Hull,  1889, 
23  Q.  B.  D.  37 ;  imte  v.  Southend  Hotel  Compani/,  [1897]  1  Ch.  771.] 

A  covenant  in  a  lease  that  the  lessee,  his  executors  and  administrators,  shall  constantly 
reside  upon  the  demised  premises  during  the  demise,  is  binding  on  the  assiguee  of 
the  lessee,  though  he  be  not  named. 

This  was  an  action  of  covenant,  brought  by  the  lessor  of  a  farm  against  the  assignee 
of  the  lessee,  for  the  breach  of  the  following  covenant.  "  And  the  said  Samuel  Norfolk, 
(the  lessee,)  for  himself,  his  executors  and  administrators,  did  covenant,  promise  and 
agree,  to  and  wiih  the  said  George  Tatem  (the  lessor),  his  heirs  and  assigns,  that  he 
the  said  Samuel  Norfolk,  his  executors  and  administrators,  should  and  would  con- 
stantly during  that  demise,  with  his  and  their  family  and  servants  reside,  inhabit 
and  dwell  in  and  upon  the  said  demised  messuage  or  tenement,  farm  and  lands,  and  in 
default  thereof,  would  pay  or  cause  to  be  paid  to  the  said  George  Tatem,  his  heirs  or 
assigns,  the  .sum  of  five  pounds  of  lawful  money  of  Great  Biitain,  as  a  penalty  for 
every  month  he  or  they  did  not  or  should  not  reside,  inhabit  or  dwell  in  and 
upon  the  said  demised  premises,  over  and  above  the  yearly  rent  then  and  there 
reserved,  &c. 

The  breach  assigned  was  "that  the  said  Richard  Chaplin  (the  assignee)  after  the 
said  assignment  of  the  said  demised  premises  to  the  said  Richard,  and  during  his  posses- 
sion thereof,  to  wit,  from  the  9th  (lay  of  May  in  the  year  of  our  Lord  1790,  to  the 
day  of  filing  the  original  writ  of  the  said  George,  hath  not,  nor  did  <luririg  such  time 
as  aforesaid,  [134]  with  himself,  his  family  and  servants,  reside,  inhabit  and  dwell,  nor 
does  he  now  reside,  inhabit,  and  dwell,  in  and  upon  the  said  demised  messuage  or 
tenement,  farm  or  lands,  but  on  the  contrary  hath  totally  absented  himself  with  his 
family  and  servants  from  the  same,  for  a  lotig  space  of  time,  to  wit,  for  the  spiice  of 
two  years  and  three  months,  yet  the  said  Richard  ChapliTi  hath  not  piid  or  caused  to 
be  paid  to  the  saiii  George  Tatem  the  sum  of  51.  of  lawful  money  of  Great  Britain,  as 
a  penalty  for  each  and  every  month  he  the  said  Richard  Chaplin  with  his  family  and 
servants  as  aforesaid,  have  not  resided,  inhabited,  and  dwelt,  in  and  upon  the  said 
demised  premises,  over  and  above  the  yearly  rent  so  then  and  there  reserved,  or  any 
part  thereof,  but  hath  therein  wholly  failed  and  made  default,  contrary  to  the  form 
and  ofl'ect  of  the  aforesaid  covenant  of  the  said  Samuel  Norfolk,  so  made  with  the 
said  George  Tatem,  in  that  behalf  as  aforesaid,  &c."  To  this  there  was  a  general 
demurrer. 

There  were  also  issues  joined  on  the  breaches  of  other  covenants. 

Runnington,  Serjt.,  argued  in  support  of  the  demurrer,  and  the  only  material 
point  of  his  argument  was,  that  the  covenant  in  question  did  not  run  with  the  land, 
and  therefore  did  not  bind  the  assignee,  who  was  not  named  in  it,  witliin  the  principle 
of  the  third  resolution  in  Spencer's  Case,  5  Co.  16  a.  lie  also  cited  Mayo  v.  Bucklmrst, 
Cro.  Jac.  438.  Brewster  v.  Kitchen,  1  Lord  Riym.  317.  Churchwardens  of  St.  Saviour's 
V.Smith,  3  Burr.  1271. 

On  the  other  side  Bond,  Serjt.,  contended  that  the  covenant  ran  with  the  land, 
and  was  binding  on  the  assignee,  though  not  named  :  that  the  third  resohuiou  in 
Spencer's  Case  related  only  to  personal  covenants,  and  therefore  did  not  affect  the  present 
case,  but  that  the  first  resolution  was,  "when  the  covenant  extends  to  a  thing  in  esse, 


2H.  BL.  135.  NIXON    V.  JENKINS  471 

parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the  covenant  is  quodani  modo 
annexed  and  appurtenant  to  the  thing  demised,  and  shall  go  with  the  land,  and  shall 
bind  the  assignee,  although  he  be  not  bound  by  express  words."  And  the  sixth 
resolution,  If  lessee  for  years  covenants  to  repair  the  houses  during  the  term,  it  shall 
bind  all  others  as  a  thing  which  is  appurtenant,  and  goeth  with  the  laud,  in  whose 
hatids  soever  the  term  shall  come,  as  well  those  who  come  to  it  by  act  of  law,  as  by 
[135]  the  act  of  the  party,  for  all  is  one  having  regard  to  the  lessor.  And  if  the  law 
should  not  be  such,  great  prejudice  might  accrue  to  him  ;  and  reason  requires,  that 
they  who  shall  take  the  benefit  of  such  covenant  when  the  lessor  makes  it  with  the 
lessee,  should  on  the  other  side  be  bound  by  the  like  covenant  when  the  lessor  makes 
it  with  the  lessor."  So  also  in  I'he  Dean  &  Chapter  of  Windsor's  Case,  5  Co.  24  a.  it  is 
laid  down,  that  "such  covenant  which  extends  to  the  support  of  the  thing  demised, 
is  quodam  modo  appurtenant  to  it,  and  goes  with  it." 

Now  in  the  present  instance  the  covenant  clearly  extended  to  the  support  of  the 
thing  demised. 

The  Court  said,  though  the  deed  was  very  ill  drawn,  they  were  clearly  of  opinion, 
that  the  covenant  in  question  was  quodam  modo  annexed  and  appurtenant  to  the 
thing  demised,  according  to  the  first  and  sixth  resolutions  in  Spencer's  case,  which 
were  directly  in  point,  and  therefore  that  the  assignee  was  bound,  though  he  was 
not  named. 

Judgment  for  the  Plaintiff. 


Nixon  and  Others,  Assignees  of  Whitesett,  a  Bankrupt,  against  Jenkins. 

Friday,  May  10th,  1793. 

[Principle  approved,  Ileillml  v.  Nevill,  1870,  L.  R.  5  C.  P.  480.] 

A  trader  on  the  eve  of  bankruptcy  makes  a  collusive  sale  of  goods  to  A.     The  assignees 
cannot  maintain  trover  for  them,  without  proving  a  demand  and  refusal  (a). 

Whitesett,  in  contemplation  of  insolvency,  and  with  a  view  to  defeat  the  claims 
of  his  creditors,  sold  a  large  quantity  of  goods  to  the  Defendant  Jenkins.  Soon  after 
the  sale  he  committed  an  act  of  bankruptcy,  and  his  assignees  brought  this  action  of 
trover  to  recover  the  value  of  the  goods.  But  having  failed  to  prove  at  the  trial  a 
demand  and  refusal  to  deliver,  the  Lord  Chief  Justice  was  of  opinion  that  they  could 
not  recover,  there  being  no  evidence  of  a  conversion.  But  it  was  agreed  that  the 
opinion  of  the  Court  should  be  taken,  and  a  rule  was  accordingly  obtained  to  shew 
cause  why  a  nonsuit  should  not  be  entered ;  against  which  Lawrence,  Serj.,  now 
shewed  cause.  He  contended  that  a  demand  and  refusal  was  necessary  to  support  an 
action  of  trover,  only  in  cases  where  the  possession  was  originally  lawful ;  here  it  was 
a  wrongful  possession,  inasmuch  as  the  bankrupt  had  no  right  to  make  a  fraudulent 
sale  of  his  effects  in  order  to  cheat  his  creditors.  And  he  cited  1  Sid.  264.  1  Leon. 
223.     4  Burr.  2477.     Hob.  187. 

But  the  Court  held,  that  a  demand  and  refusal  were  necessary  to  maintain  the 
action.  When  the  sale  was  made,  the  parties  were  competent  to  contract ;  there  was 
no  unlawful  [136]  taking  of  the  goods,  though  the  transaction  was  liable  to  be  impeached 
by  the  assignees.  They  might  either  affirm  or  disiffirm  the  contract,  and  if  they 
thought  proper  to  disaffirm  it,  they  ought  to  have  demanded  the  goods,  a  refusal  to 
deliver  which  would  have  been  evidence  of  a  conversion. 

Rule  absolute  for  entering  a  nonsuit. 

(a)  [But  a  sale  of  a  ship  (afterwards  lost  at  sea)  made  by  the  Defendant,  who 
claimed  under  a  defective  conveyance  from  a  trader  before  bis  bankruptcy,  is  a 
sufficient  conversion  to  enable  the  assignees  to  maintain  trover  without  a  demand 
and  refusal.  Bloxam  v.  Huhhard,  5  East,  407.  And  a  bankrupt  may  bring  trover 
against  his  assignees,  in  order  to  try  the  validity  of  the  commission  without  any 
previous  demand  and  refusal.  Sumiiursett  v.  Jarvis,  3  Brod.  &  Bing.  2.  See  also 
2  Saund.  47  g.  (notes).] 
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BucKLAND,  Executor  of  Elizabeth  Bartoti,  against  Barton.     Monday, 

May  13th,  1793. 

[Referred  to,  Bai  Mootivahoo  v.  Bai  Mamoobai,  1897,  L.  R.  24  Ind.  App.  103.] 

A  bond  conditioned  for  the  payment  of  a  sum  of  money  to  such  person  as  A.  B.  shall 
by  will  appoint,  is  not  forfeited  by  non-payment  to  the  residuary  legatee  of  A.  B. 
no  specific  appointment  having  been  made.  A  power  of  appointment  by  will  is  not 
executed  by  a  mere  devise  of  the  residue  (a). 

This  was  an  action  of  debt,  on  a  bond  conditioned  for  the  payment  of  an  annuity 
of  401.  a  year  to  the  testatrix  during  her  life,  "  and  also  in  case  she  the  said  Elizabeth 
Barton  shall  happen  to  depart  this  life  at  any  time  during  or  before  the  expiration  of 
five  years  from  the  day  of  the  date  of  the  above  written  obligation,  then,  and  in  that 
case,  if  he  the  said  James  Barton,  (the  Defemlant,)  his  heirs,  executors  and  administra- 
tors, or  any  or  either  of  them,  do  and  shall  well  and  truly  pay,  or  cause  to  be  paid, 
to  such  person  or  persons  as  she  the  said  Elizabeth  Barton  shall  in  and  l)y  her  last 
will  and  testament  in  writing,  or  in  and  by  any  writing  purporting  to  be  her  last  will 
and  testament,  to  be  by  her  signed  and  sealed  in  the  presence  of  two  or  more  credible 
witnesses,  nominate,  direct  or  appoint  to  have  or  receive  the  full  and  just  sum  of  one 
hundred  pounds  of  lawful  money  of  Groat  Britain,  without  any  deduction,  defalcation 
or  abatement  whatsoever  out  of  the  same,  for  or  on  account  or  pretence  of  any  matter, 
cause,  or  any  thing  whatsoever,  within  the  time  or  space  of  six  months  next  after  the 
time  of  the  decease  of  her  the  said  Elizabeth,  then  the  above  written  obligation  shall 
be  void,  &c." 

The  Defendant,  after  oyer  of  the  bond  and  the  above  condition,  pleaded  that  "  the 
said  Elizabeth  Barton  did  not  in  and  by  her  last  will  and  testament,  &c.  nominate, 
director  appoint  any  person  or  persons  to  have  or  receive  the  said  sum  of  1001.  &c." 

The  Plaintiff  replied,  that  "  the  said  Elizabeth  Barton  did  duly  make  her  last 
will  and  testament,  &c.  and  did  thereby  nominate,  direct  and  appoint  the  said  Plaintiff 
to  have  and  receive  the  said  sum  of  1001.  &c.  &c."  Upon  which  fact  an  issue  was 
taken  in  the  rejoinder.  The  will  of  Elizabeth  Barton  referred  to  a  former  bond  given 
by  the  Defendant  for  the  securing  her  an  annuity  of  301.  a  year,  and  which  was  after- 
wards cancelled,  but  took  no  notice  of  the  bond  in  question,  or  of  any  [137]  power  of 
appointment;  but  in  support  of  the  affirmative  of  the  issue,  the  Plaintiti'  relied  on  the 
following  residuary  clause,  "And  as  to  all  the  rest,  residue  and  remainder  of  my  ready 
money,  personal  estate,  and  effects  whatsoever  and  wheresoever,  not  hereinbefore 
given  and  disposed  of,  (except  the  sum  of  101.  which  I  gave  and  bequeath  to  A.  B.  to 
be  paid  to  him  by  my  executor  immediately  after  my  decease)  I  give  and  bequeath 
the  same  to  the  said  Marmaduke  Buckland  (the  Plaintiff)  for  his  own  use,  &c."  and 
obtained  a  verdict.  But  a  rule  was  granted  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered,  against  which 

Bond,  Serjt.,  shewed  cause,  contending  that  the  property  of  the  1001.  was  vested 
in  the  testatrix  Elizabeth  Barton  ;  and  that  though  no  specific  appointment  was  made 
of  it,  yet  it  passed  to  her  devisee  under  the  residuary  clause  in  her  will.  That  though 
the  case  of  Fease  and  another  v.  Mead,  Hob.  7,  and  Moore,  8.55,  might  be  cited  on  the 
other  side,  that  was  over-ruled  by  subsequent  decisions,  2  Atk.  172,  Bamlon  v.  Ward, 
2  Vern.  319,  Thompson  v.  Toume,  465,  Lai^sels  v.  Ld.  Cormoallis,  181,  Robinson  v. 
Dusgale,  in  which  last  case  there  were  no  equitable  considerations  in  favour  of 
creditors,  but  "I.  S.  having  devised  his  lands  to  A.  for  life,  remainder  to  B.  in  fee,  he 
paying  four  hundred  pounds,  whereof  two  hundred  to  be  at  the  disposal  of  his  wife,  in 
and  by  her  last  will  and  testament,  to  whom  she  should  think  fit  to  give  the  same," 
and  the  wife  dying  intestate,  it  was  decreed  that  her  administrator  was  intitled  to  the 
2001.  the  property  being  vested  in  her.  If  therefore  in  that  case  the  money  went  to 
the  representative  of  the  wife,  so  ought  it  to  go  in  the  present  instance,  where  there 
is  a  specific  devise  of  the  residue  of  her  effects. 

Le   Blanc,  Serjt.,  in  support  of  the  rule.     The  question  on  these  pleadings,  on 

(o)  [Vide  Roe  d.  Reade  v.  Reade,  8  T.  R.  118,  and  Doe  d.  Noioell  v.  Roake,  2  Bingh. 
497,  in  which  most  of  the  modern  cases  on  the  subject  of  the  execution  of  powers  are 
cited.] 
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which  the  issue  is  taken,  is,  whether  the  Plaintiff  Buckland  were  appointee  of  the 
testatrix  ?  Now  as  another  boud  is  referred  to  in  the  will,  and  that  in  dispute  not 
mentioned,  it  is  to  be  presumed  that  she  did  not  mean  to  make  any  appointment 
under  that  bond.  With  respect  to  the  authorities  cited  on  the  other  side,  the  cases  of 
Bainton  v.  Ward,  Thompson  v.  Towne,  and  Lassels  v.  Ld.  C'ormoallis,  proceeded  on  the 
ground  of  a  court  of  equity  interfering  for  the  payment  of  creditors,  in  preference  to 
other  persons;  and  iu  Robinson  v.  Dusgale,  the  grounds  of  the  decision  are  not  fully 
stated.  But  the  case  of  Pease  v.  Meade,  is  good  law,  where,  as  it  is  reported  Godb.  192, 
Cook  made  this  distinction,  "if  I  be  [138]  bounden  to  pay  101.  to  the  assignee  of  the 
obligee,  and  his  assignee  makes  an  executor,  and  dieth,  the  executor  shall  not  have  the 
101.  But  if  I  be  bounden  to  pay  101.  to  the  obligee  or  his  assignees,  there  the 
executor  shall  have  it,  because  it  was  a  duty  in  the  obligee  himself."  And  other  cases 
are  expressly  in  favour  of  the  Defendant,  and  shew  that  a  mere  devise  of  the  residue 
is  not  an  execution  of  a  power  of  appointment.  Molton  v.  Hutchinson,  1  Atk.  .558. 
Ex  parte  Caswell,  559.     Andrews  v.  Emmot,  2  Brown.  Kep.  Chanc.  297. 

Eyre,  Lord  Chief  Justice.  I  cannot  consider  the  1001.  in  this  case  as  any  part  of 
the  wife's  estate,  and  unless  that  point  can  be  established,  it  clearly  cannot  pass  under 
the  devise  of  the  residue.  As  to  the  cases  which  have  been  cited  from  2  Vern.  319, 
and  465,  in  those  cases  the  money  subject  to  the  power  was  the  party's  own  money; 
in  one  secured  by  bond,  in  the  other  by  a  charge  on  the  estate,  and  if  not  disposed  of, 
it  resulted  back;  and  the  Court  held,  that  though  there  was  no  appointment  executed, 
yet  being  the  party's  own  money,  it  was  assets  for  the  benefit  of  creditors  ;  so  that  in 
those  cases  the  money  was  only  left  where  it  was  before.  With  respect  to  the  case  in 
2  Vern.  181,  it  is  difficult  to  say  that  the  money  was  vested  in  the  wife,  though  the 
Court  are  stated  to  have  holden  that  doctrine  ;  for  if  it  were  vested  in  her,  she  might 
have  called  for  it  in  her  lifetime  {a)}  But  a  reason  may  be  given  why  the  Court  in 
that  case  might  hold  that  it  was  vested  in  her,  which  is  this,  the  payment  of  4001.  was 
a  condition  precedent  to  the  vesting  of  the  land  in  the  party  who  was  to  pay  it;  it 
was  therefore  a  liberal  construction,  and  for  the  benefit  of  the  party,  because,  being  a 
condition  precedent,  the  estate  might  be  considered  as  not  vested  in  him  without  it. 
But  the  case  of  Pease  v.  Meade  is  directly  in  point,  and  the  reason  given  by  Cook  in 
the  report  iu  Godbolt,  is  the  true  one,  that  if  a  man  be  bound  to  pay  a  sum  of  money 
to  the  obligee  or  his  assigns,  there  the  executors  shall  have  it,  because  it  was  a  duty 
in  the  obligee  himself.  So  if  in  the  present  case  it  could  be  shewn  that  there  was  a 
duly  in  the  wife  herself,  that  instance  would  be  applicable  ;  but  she  was  not  to  take, 
there  was  no  duty  iu  her,  and  therefore  the  money  could  not  pass  to  her  assignee  in 
law,  it  being  in  that  character  only  that  her  executor  could  claim  it.  For  it  is 
sufficiently  clear  from  the  latter  cases  cited  by  my  Brother  Le  Blanc,  that  a  mere 
devise  of  the  residue  does  not  amount  to  an  execution  of  a  power  of  appointment.  As 
to  the  cases,  where  money  so  circumstanced  has  been  made  assets  in  favour  of  creditors, 
those  cases  have  been  decided  on  principles  [139]  peculiar  to  a  court  of  equity;  but 
decisions  in  a  court  of  equity  afford  no  authority  for  a  court  of  law,  unless  they 
proceed  on  legal  grounds.  It  is  a  matter  for  a  court  of  equity  to  supply  the  defective 
execution  of  a  power,  but  all  we  can  do  is,  to  see  whether  the  money  passed  to  the 
executor,  that  is,  whether  it  were  part  of  the  wife's  personal  estate.  But  there  is  no 
case  which  has  gone  that  length,  where  a  bond  has  been  conditioned  for  the  payment 
of  money  to  the  nominee  of  a  third  person. 

Gould,  J.,  of  the  same  opinion. 

Heath,  J.,  of  the  same  opinion. 

The  true  rule  as  to  powers  of  appointment  by  will  is  laid  down  iu  Sir  Edivard 
Clere's  case  (6  Co.  17  b.),  viz.  that  where  one  has  a  power  to  appoint  by  will,  but  makes 
a  will  without  any  reference  to  the  power,  the  appointment  shall  have  no  effect,  unless 
the  will  would  otherwise  have  no  operation  :  which  principle  is  alluded  to  iu  the  case 
in  equity  last  cited  by  my  Brother  Le  Blanc  {a)'^. 

Wilson,  J.,  of  the  same  opinion. 

End  of  Easter  Term. 

(a)'  [But  a  gift  of  a  sum  to  the  testator's  wife,  to  be  disposed  of  as  she  thinks 
proper,  to  be  paid  after  her  death,  is  not  a  power,  but  vests  the  whole  interest  in  the 
legatee.     Hexon  v.  Oliver,  13  Ves.  108,  and  see  Sugd.  on  Powers,  102,  2d.  edit.] 

{a)'  Andretus  v.  Emuiot,  2  Brown's  Reports  Chan.  297. 
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[141]  Cases  Aroued  and  Detekmined  in  the  Courts  or  Common  Pi.eas, 
AND  Exchequer  Chamber,  in  Trinity  Term,  in  the  Thirty-Third  Year 
OF  the  Kkign  of  George  III. 

Master  agaimt  Miller.     Wednesday,  June  5th,  1793. 

[Ill  the  Exchequer  Chamber  in  Enoi.] 

See  the  declaration  and  special  verdict  at  length,  4  Term  Rep.  B.  R.  320. 
[And  see  S.  C.  in  error,  1  Aiistr.  225. J 

[See  Davidson  v.  Cooper,  18  U,  13  Mee.  &  W.  343;  Jldmis  v.  Comwell,  1868,  L.  R. 
3  Q.  B.  57G;  Hirschman  v.  Budd,  1873,  L.  R.  8  Ex.  17;5;  Siijfell  v.  Bank  of 
England,  1882,  9  Q.  B.  D.  560;  Hradlaugh  v.  Newdegate,  1883,  11  Q.  B.  D.  11; 
Bradford  Corporation  v.  Ferrand,  [1902]  2  Ch.  662.] 

An  alteration  of  the  date  of  a  bill  of  exchango,  by  which  the  day  of  payment  would 
be  brought  forward,  vitiates  the  bill,  and  no  action  can  be  maintained  upon  it  after 
such  alteration,  though  in  the  bauds  of  an  innocent  indorjco  for  a  valuable  con- 
sideration (a)". 

On  behalf  of  the  Plaintiff,  Wood  argued  as  follows.  It  has  been  contended,  on 
the  other  side,  in  the  Court  below,  that  the  acceptor  of  the  bill  was  discharged  from 
his  acceptance  by  the  alteration  of  tlie  date,  though  made  without  the  knowledge  of 
the  holder :  but  no  case  has  been  cited  to  shew,  that  an  alteration,  such  as  was  made 
in  the  present  instance,  would  vitiate  a  written  instrument,  except  it  were  a  deed. 
But  there  is  a  miiteiial  difference  between  deed.s  and  bills  of  exchange.  Deeds  seldom, 
if  ever,  pass  through  a  variety  of  hands,  and  [142]  are  not  liable  to  the  same  accidents 
to  which  bills  are,  from  their  negotiability,  exposed.  There  is  therefore  good  reason 
in  the  rule  which  reqinres  that  deeds  should  be  strictly  kept,  and  which  will  not  suffer 
the  least  alteration  in  them  ;  but  the  same  rule  is  not  applicable  to  bills.  In  ancient 
times  the  Court  decided  on  the  inspection  of  deeds,  for  which  reason  a  profert  was 
necessary,  that  they  might  see  whether  any  rasure  or  alteration  had  taken  place  :  but 
bills  of  exchange  were  always  within  the  cognizance  of  the  jury.  The  form  of  the 
issue  on  a  deed  also,  is  diflKrent  from  that  on  a  bill ;  in  the  one  it  is,  that  it  is  not 
then,  i.e.  at  the  time  of  plea  pleaded,  the  deed  of  the  party,  11  Co.  27  a.  Bigot's  Case, 
but  the  issue  on  a  bill  is,  that  the  Defendant  did  not  undertake  and  promise.  Here 
the  jury  have  expressly  found  that  the  Defendant  did  accept  the  bill,  and  the  promise 
arises  by  implication  of  law  from  the  accc|)tance.  An  alteration  in  the  date,  subsecjuent 
to  the  acceptance,  will  not  do  away  the  implied  promise.  In  Brice  v.  Shute,"  a.  bill  was 
drawn  payable  the  first  of  Jainiary  ;  the  person  upon  whom  it  was  drawn  accepts  the 
bill  to  be  paid  the  first  of  March,  the  servant  brings  back  the  bill  :  the  master  perceiving 
the  eidarged  acceptance  strikes  out  the  first  of  March,  and  puts  in  the  first  of  January, 
and  then  sends  the  bill  to  be  paid  ;  the  acceptor  then  refuses  :  whereupon  the  person 
to  whom  the  monies  were  to  be  paid,  strikes  out  the  first  of  January,  and  puts  in  the 
first  of  March  again.  In  an  action  brought  on  this  bill,  the  question  was,  whether 
these  alterations  did  not  destroy  the  bill  'i  and  ruled  they  did  not.  2  Molloy  109  (a)'^." 
In  Nicols  v.  Haywood,  Dyer,  59,  it  was  holden  in  the  case  of  a  bond,  that  where  the 
seal  was  destroyed  by  accident  before  the  trial,  the  jury  might  find  the  special  matter, 

(a)'  [The  principle  of  this  case  is  not  confined  to  negotiable  instruments  :  thus  an 
alteration  will  avoid  a  broker's  sale-note,  Bowell  v.  Divetl,  15  East,  30;  or  a  policy  of 
insurance,  French  v.  Batten,  1  Campb.  N.  P.  C.  72.  To  avoid  the  instrument,  the 
alteration  must  be  in  a  material  part,  Trapp  v.  Spearman,  3  Esp.  N.  P.  C.  57.  Marson 
V.  Betit,  1  Campb.  N.  P.  C.  82  («)  and  see  Tidmarsh  v.  Grovei;  1  M.  &  S.  735.  Cowie 
v.  Halsall,  4  B.  &  A.  197,  and  where  the  alteration  is  merely  the  correction  of  a 
mistake,  it  will  not  invalidate  the  instrument,  Kerskaiv  v.  Cox,  3  Esp.  N.  P.  C.  246. 
See  also  Knill  v.  tVilliams,  10  East,  431.  Cole  v.  Barkin,  12  East,  471.  Bathe  v. 
Taylor,  15  East,  412.  Downes  v.  Richardson,  5  B.  &  A.  674.  Kennerley  v.  Nash, 
1  Stark.  N.  P.  C.  452.  Jacobs  v.  Hart,  2  Stark.  N.  P.  C.  45.  Brutl  v.  Bicard,  1  R. 
&  M.  N.  P.  C.  37.] 

(of  [Beawe's  Lex  Mercat.  tit.  Bill  of  Exchange,  pi.  222.] 
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and  being  after  plea  pleaded,  it  could  not  be  assigned  for  error,  but  the  Plaintiff 
recovered.  To  the  same  point  also  is  Cro.  Eliz.  120,  Michael  v.  Stockwith.  So  in  the 
present  case,  it  was  competent  to  the  jury  to  find  the  special  matter,  and  an  alteration 
in  the  bill  subsequent  to  the  time  of  the  acceptance,  ought  not  to  prevent  the  Plaintiff 
from  recovering.  In  Dr.  Leijfield's  case,  10  Co.  92  b.  it  is  said,  "  in  great  and  notorious 
extremities,  as  by  casualty  of  fire,  that  all  his  evidences  were  burnt  in  his  house,  there, 
if  that  should  appear  to  the  judges,  they  may,  in  favour  of  him  vpho  has  so  great  a  loss 
by  fire,  suffer  him  upon  the  general  issue  to  prove  the  deed  in  evidence  to  the  jury 
by  vpitnesses  :"  the  casualty  by  fire  is  [143]  only  put  as  an  instance,  for  the  principle 
is  applicable  to  all  cases  of  accident.  Thus  also  in  Read  v.  Brookman,  3  Term  Rep. 
B.  R.  151,  a  deed  was  pleaded  as  being  lost  by  time  and  accident,  without  a  profert : 
and  the  present  case  is  within  the  reason  and  spirit  of  that  determination. 

Bearcroft,  contrh,.  On  principles  of  law  and  sound  policy,  the  Plaintiff  ought  not 
to  recover.  The  reason  of  the  rule,  that  a  material  alteration  shall  vitiate  a  deed,  is 
applicable  to  all  written  instruments,  and  particularly  to  bills  of  exchange,  which  are 
of  universal  use  in  the  transactions  of  mankind.  And  here  there  was  a  material 
alteration  in  the  bill,  inasmuch  as  the  time  of  payment  was  accelerated.  As  to  the 
case  of  Price  v.  Shute,  it  is  but  loosely  stated,  and  that  not  in  any  book  of  reports  ; 
and  it  does  not  appear  against  whom  the  action  was  brought. 

Lord  Chief  Ju.stice  Eyre.  I  cannot  bring  myself  to  entertain  any  doubt  on 
this  case,  and  if  the  rest  of  the  Court  aie  of  the  same  ojjinion,  it  is  needless  to  put  the 
parties  to  the  delay  and  expence  of  a  second  argument.  When  it  is  admitted  that 
the  alteration  of  a  deed  would  vitiate  it,  the  point  seems  to  me  to  be  concluded  ;  for 
by  the  custom  of  merchants,  a  duty  arises  on  bills  of  exchange  from  the  operation  of 
law,  in  the  same  manner  as  a  duty  is  created  on  a  deed  by  the  act  of  the  parties. 
With  respect  to  the  argument  from  the  negotiability  of  bills  of  exchange  and  their 
passing  through  a  variety  of  hands,  the  inference  is  directly  the  reverse  of  that  which 
was  drawn  by  the  counsel  for  the  Plaintiff:  there  are  no  witnesses  to  a  bill  of 
exchange,  as  there  are  to  a  deed  ;  a  bill  is  more  easily  altered  than  a  deed  ;  if  there- 
fore courts  of  justice  were  not  to  insist  on  bills  being  strictly  and  faithfully  kept, 
alterations  in  them  highly  dangerous  might  take  place,  such  as  the  addition  of  a 
cypher  in  a  bill  for  1001.,  by  which  the  sum  might  be  changed  to  10001.  and  the 
holder  having  failed  in  attempting  to  recover  the  10001.  might  afterwards  take  his 
chance  of  recovering  the  1001.  as  the  bill  originally  stood.  But  such  a  proceeding 
would  be  intolerable.  It  was  said  in  the  argument  that  the  Defendant  could  not 
dispute  the  finding  of  the  jury,  that  they  had  found  that  he  accepted  the  bill,  and 
therefore  that  the  substance  of  the  issue  was  proved  against  him.  But  the  meaning 
of  the  plea  of  non  assumpsit  is,  not  that  he  did  not  accept  the  bill,  but  that  there  was 
no  duty  binding  on  him  at  the  time  of  the  plea  plead-[144]-ed  (a).  There  are  manj^ 
ways  by  which  the  obligation  of  the  acceptance  might  be  discharged  ;  for  instance, 
by  payment.  And  it  was  certainly  competent  to  him  to  shew,  that  the  duty  which 
arises  prima  facie  from  the  acceptance  of  a  bill,  was  discharged  in  the  present  case,  by 
the  bill  itself  being  vitiated  by  the  alteration  which  was  made. 

Lord  Chief  Baron  Macdonald.  I  see  no  distinction,  as  to  the  point  in  ques- 
tion, between  deeds  and  bills  of  exchange  :  and  I  entirely  concur  with  my  Lord  Chief 
Justice,  in  thinking  there  would  be  more  dangerous  consequences  follow,  from 
permitting  alterations  to  be  made  on  bills,  than  on  deeds. 

The  other  Judges  declared  themselves  of  the  same  opinion. 

Judgment  affirmed. 

Hamilton  against  Le  Grange.     Wednesday,  June  5th,  1793 

[In  the  Exchequer  Chamber  in  Error.] 

See  4  Term  Rep.  B.  E.  613. 

A  memorandum  indorsed  on  a  bond,  which  was  conditioned  for  the  payment  of  1001. 
by  quarterly  payments  of  51.  each,  and  interest  at  51.  per  cent.,  "  that  at  the  end  of 
each  year  the  year's  interest  due  was  to  be  added  to  the  principal,  and  then  the  201. 

(a)  See  Dougl.  Ill  &  112,  8vo,  Sullivan  v.  Montague,  and  the  notes  there. 
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received  in  the  course  of  Ibe  yoar  was  to  be  deductid,  and  the  balance  to  remain  as 
pi'incipiil,  and  so  continue  yearly  till  both  piincipal  and  interest  were  fully  paid," 
was  not  usurious. 

This  was  an  action  of  debt  on  a  bond,  conditioned  for  the  payment  of  1001.  with 
interest  at  51.  [)er  cent,  in  yearly  payments  of  201.  by  four  quarterly  payments  of  51. 
each,  until  the  whole  should  be  paid.  There  was  also  a  memorandum  indorsed  as 
follows,  "That  it  is  the  true  intent  and  meaning  of  the  parties,  that  at  the  expiration 
of  each  and  every  year,  the  year's  interest  due  is  to  be  added  to  the  principal  sura, 
and  then  the  201.  received  during  the  course  of  the  year  to  be  deducted,  and  the 
balance  to  remain  as  principal,  and  so  continue  yearly,  until  both  principal  and  interest 
be  fully  piiid."  The  Defendant,  after  oyer  of  the  condition  and  memorandum,  pleaded 
usuiy,  and  obtained  a  verdict,  which  the  Court  of  King's  Bench  afterwards  set  aside, 
being  of  opinion  that  the  contract  disclosed  was  not  usurious.  (4  Terra  Rep.  B.  K.  613.) 
A  writ  of  error  having  been  biought  on  the  judgment  of  that  Court,  Reader  now 
argued  on  the  part  of  the  Plaintiff  in  ciror,  contending  that  it  was  a  coirupt  and 
usurious  contract,  being  made  with  a  view  to  receive  more  than  5  per  cent,  interest. 
The  smallness  of  the  sum  of  1001.  is  the  only  thing  which  makes  aii.v  difficulty  in 
judging  of  the  transaction.  But  suppose  the  bond  to  have  been  given  for  10,0001. 
payable  by  20001.  a  year  in  [145]  quaileily  payments  of  5001.  the  usury  will  then  be 
manifest,  for  by  the  terms  of  the  agreement,  at  the  end  of  the  year,  the  year's  interest 
is  to  be  added,  (which  must  mean  the  year's  interest  on  the  whole  sum,  as  no  other 
is  mentioned,)  notwithstanding  the  several  payments  of  the  principal,  at  the  enii  of 
the  first,  second,  and  third  ((uarters,  for  which  no  allowance  is  to  be  made. 

LoKD  Chief  Justice  Eyke  stopped  Gibbs,  who  was  going  to  argue  on  the  other 
side,  and  said,  the  Court  must  strain  the  words  of  the  contract  in  order  to  make  it 
usurious:  it  was  tiot  the  interest  on  1001.  but  the  interest  due  that  was  to  be  added 
to  the  principal  at  the  end  of  the  year,  and  the  interest  due  could  only  be  taken  to 
mean  what  was  legally  due. 

Wilson,  J.  Even  admitting  the  construction  contended  for,  there  does  not  appear 
to  me  to  be  usury,  for  there  was  no  loan,  but  the  consideration  of  the  bond  was  the 
giving  up  an  annuity  ;  the  memorandum  was  part  of  the  agreement,  and  the  terms 
upon  which  the  annuity  was  lelinquished. 

Judgment  affirmed. 


Ildkrton  against  Ilderton.     Wednesday,  June  19tb,  1793. 

[Referred  to,  Jackson  v.  Spiilall,  1870,  L.  R.  5  C.  P.  549.] 

A  man  iage  celebrated  in  Scotland  (but  not  between  persons  who  go  thither  for  the 
purpose  of  evading  the  laws  of  England)  will  intitle  the  woman  to  dower  in  England. 
The  lawfulness  of  such  a  marriage  may  be  tiied  by  a  jury  ;  a  rBi)lication  theieforo 
to  a  plea  of  "  ne  unques  accouple  "  in  a  writ  of  dower,  alleging  a  marriage  in  Scotland, 
may  conclude  to  the  country  :  and  in  such  replication,  it  is  not  necessary  to  state 
that  the  marriage  was  had  in  any  place  in  England,  by  way  of  venue  (a). 

This  was  a  writ  of  dower  unde  nihil  habet,  and  the  pleadings  were  as  follows, 
Northumberland  to  wit,  Mary,  otherwise  Maria  Ilderton,  widow,  who  was  the  wife 
of  Thomas  Ilderton,  Esquire,  deceased,  by  Townley  Ward,  her  attorney,  demands 
against  Robert  Ilderton,  the  third  part  of  ten  messuages,  ten  barns,  ten  stables,  four 
gardens,  four  orchards,  one  water  curnmill,  2000  acres  of  land,  2000  acres  of  meadow, 
2000  acres  of  pasture,  2000  acres  of  moor,  and  200  acres  of  woodland,  with  the 
appurtenances,  in  the  parish  of  Ilderton  in  the  county  of  Northuraborland,  as  the  dower 
of  the  said  Mary,  otherwise  Maria,  of  the  endowment  of  the  said  Thomas  Ilderton, 
heretofore  her  husband,  whereof  she  has  nothing,  &c. 

Plea.  And  the  said  Robert  Ilderton  by  Heniy  Barney  Mayhew  his  attorney 
comes  and  says,  that  the  said  Mary,  otherwise  Maria,  ought  not  to  have  her  dower  in 
this  behalf,  as  having  been  the  wife  of  the  said  Thomas  Ilderton  deceased,  because  he 
says,  that  the  said  Mary,  otherwise  Maria,  never  was  accuupled  to  the  said  Thomas 

(a)  [Vide  1  Siund.  8  a.  (n)  5th  Edit.] 
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Ilderton,  deceased,  in  lawful  matrimony.  And  this  the  said  Robert  Ilderton  is  ready 
to  [146]  verify,  therefore  he  ptays  judgment  if  the  said  Mary,  otherwise  Maria,  ought 
to  have  her  dower  of  the  messuages  and  tenements  aforesaid,  with  the  appurtenances. 

Replication.  And  the  said  Mary,  otherwise  Maria,  by  the  said  Townley  Ward 
her  attorney  aforesaid,  says,  that  she  ought  not  by  any  thing  in  the  plea  of  the  said 
Robert  above  alleged,  to  be  barred  from  having  her  dower  aforesaid,  in  this  behalf, 
because  she  says,  that  she  the  said  Mary  otherwise  Maria,  on  the  6th  day  of  September, 
in  the  year  of  our  Lord  1774,  was  aceoupled  to  the  saiil  Thomas  Ilderton  deceased, 
in  lawful  matrimony,  at  Edinburgh,  in  that  part  of  Great  Britain  called  Scotland,  and 
this  she  prays  may  be  enquired  of  by  the  country,  &c. 

Demurrer.  And  the  said  Robert  saith,  that  the  said  plea  of  the  said  Mary,  other- 
wise Maria,  in  manner  and  form  aforesaid  above  pleaded,  by  way  of  reply  to  the  said 
plea  of  the  said  Robert  by  him  above  pleaded,  and  the  matters  therein  contained,  are 
not  sufficient  in  law  for  the  said  Mary,  otherwise  Maria,  to  have  or  maintain  her  said 
action  thereof  against  him,  and  that  he  the  said  Robert  is  not  bound  or  obliged  by 
the  law  of  the  land  to  make  answer  thereto,  and  this  he  is  ready  to  verify,  wherefore, 
for  want  of  a  sufficient  replication  in  this  behalf,  the  said  Robert,  as  before,  prays 
judgment,  and  that  the  said  Mary,  otherwise  Maria,  may  be  barred  from  having  her 
dower  aforesaid,  in  this  behalf,  and  for  causes  of  demurrer  in  law  in  this  behalf,  the 
said  Robert,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
specially  sets  down  and  shews  to  the  Court  here,  the  causes  following,  (that  is  to  say) 
that  the  said  supposed  marriage  in  the  replication  mentioned,  and  therein  alleged  to 
have  been  celebrated  in  that  part  of  Great  Britain  called  Scotland,  is  not  a  marriage 
whereby,  or  by  reason  whereof,  the  said  Mary,  otherwise  Maria,  can  by  law  claim  or 
intitle  herself  to  any  dower  of  the  tenements  above  mentioned.  "And  also  for  that 
the  said  Mary,  otherwise  Maria,  hath  not  laid  any  place  by  way  of  venue,  where  the 
said  supposed  marriage  was  had."  And  also  for  that  the  said  replication  is  ill 
concluded,  by  being  concluded  to  the  country  ;  and  for  that  the  said  Mary,  otherwise 
Maria,  hath  by  her  said  replication  and  the  conclusion  thereof,  attempted  to  put  in 
issue,  and  draw  to  a  trial  of  the  country,  a  matter  which  is  not  by  law  triable  by  a 
jury  of  the  country,  "but  which  is  of  ecclesiastical  cognizance,  and  which  ought  to 
be  tried  by  the  certificate  of  the  bi.shop,  to  whom  the  right  of  certifying  whether  the 
said  Mary,  otherwise  Maria,  and  [147]  Thomas  Ilderton  deceased,  were  or  were  not 
accoupled  in  lawful  matrimony,  belongs.  And  also  for  that  it  does  not  appear  to  the 
court  here,  to  what  bishop,  or  other  spiritual  judge  or  person,  any  writ  can  or  ought 
to  be  directed  or  sent,  to  inquire  and  certify  whether  the  said  Mary,  otherwise  Maria, 
was  accoupled  to  the  said  Thomas  Ilderton  deceased,  in  lawful  matrimony,  or  not," 
and  also  for  that  the  said  replication  is  in  other  respects  defective  and  informal. 

Joinder  in  Demurrer. 

This  cause  was  first  argued  in  Michaelmas  term  1791,  by  Le  Blanc,  Serjt,,  for  the 
demandant,  and  Cockell,  Serjt.,  for  the  tenant,  and  a  second  time  in  Hilary  term  1792 
by  Lawrence,  Serjt.,  for  the  demandant,  and  Bond,  Serjt.,  for  the  tenant :  after  which, 
and  before  any  judgment  was  given,  the  tenant  died.  In  consequence  of  this  a  fresh 
writ  was  brought,  and  the  pleadings  being  altered  by  the  additional  assignment  of 
the  causes  of  demurrer,  marked  with  inverted  commas  ("  "),  a  third  argument  came 
on  in  the  present  term,  when  Le  Blanc,  Serjt.,  argued  for  the  demandant,  and  Ailair, 
Serjt.,  for  the  tenant. 

It  was  admitted,  on  these  arguments,  at  the  Bar,  and  assented  to  by  the  Bench, 
that  the  first  cause  of  demurrer  could  not  be  maintained,  it  being  taken  as  an  undoubted 
proposition,  that  a  marriage  celebrated  in  Scotland  was  such  a  marriage  as  would 
intitle  the  woman  to  dower  in  England  (a).  The  points,  therefore,  which  were  made 
on  the  part  of  the  tenant,  were  two  :  1.  That  the  lawfulness  of  marriage  was  exclusively 
the  subject  of  ecclesiastical  cognizance,  and  therefore  not  to  be  tried  by  a  jury  of  the 

(a)  But  this  proposition  is  quite  clear  of  the  question,  whether  marriages  celebrated 
in  Scotland,  between  persons  who  go  thither  in  order  to  evade  the  laws  of  England, 
be  valid  in  England.  See  the  case  of  Compton  v.  Bearcrofi  before  the  delegates,  shortly 
stated  Bull.  N.  P.  113,  8vo.  See  also  the  observations  on  this  subject,  contained  in  a 
note  Co.  Litt.  by  Hargr.  &  Butl.  p.  79  b.  &  80  b.  [See  also  Dalrymple  v.  Dalrt/mple, 
2  Haggard,  54.     Scrimshire  v.  Scrimshire,  Id.  395.     Ruding  v.  Smith,  Id.  376  («).] 
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country.  2.  That  some  place  within  the  kingdom  of  England  ought  to  have  been  laid 
as  a  venue  in  the  replication,  where  the  marriage  should  have  been  alleged  to  have 
been  celebrated. 

1.  Although  the  fact  of  marriage  may  be  tried  by  the  country,  yet  the  lawfulness 
of  it  being  a  matter  solely  of  ecclesiastical  jurisdiction  can  be  decided  by  no  other 
mode  than  the  certificate  of  the  bishop,  which  is  indispensable  in  the  cases  of  dower 
and  appeal.  This  principle,  which  arose  from  the  circumstance  of  marriage  being  a 
sacrament  of  the  Church  of  [148]  Komc,  is  to  be  found  in  the  earliest  authorities  in 
the  law.  Bracton  lays  it  down  "cum  autem  talis  proponatur  exceptio,  quod  dotem 
habere  non  debeat,  eo  quod  non  fuit  tali  viro  (per  (|uem  petit)  matrimonialiter 
desponsata,  vel  legitime  matrimonio  copulata,  hujusniodi  inquisitio  fieri  non  potest 
nee  debet  in  foro  seculari,  cum  sit  spiritualc ;  et  ideo  deraandelur  inquisitio  facienda 
ordinario  loci,  sicut  archiepiscopo,  episcopo,  vel  aliis  privilegialis,  quiUus  papa  hujus- 
modi  concesserit  cogriitionem,"  then  follows  the  form  of  the  writ  to  the  archl)ishop  or 
bishop,  in  which  it  is  expressly  said,  quoniam  hujn.'modi  cansie  cognitio  ad  forum 
spectat  ecclesiasticum,  &c.''  Bracton  de  Aclione  Dotis,  302  a.  Thus  also  Fleta,  lib.  5, 
c.  28,  "Super  contentionem  autera  desponsationis,  et  divortii  celebralionem,  non 
poterit  justiciarius  procedere  in  foro  seculari  ;  indeoque  demandetur  inquisitio  facienda 
archiepiscopo  vel  episcopo  loci,  quia  hujusmodi  causarura  cognitio  spectat  ad  forum 
ecclesiasticum,  quod  convocatis  convocandis,  veritatem  diligenter  inquirant,  et  inde 
certificent  justiciariis  per  literas  suas  patentes."  So  likewise  Britton,  cap.  107,  108, 
pp.  252,  255,  Exceptiones  de  concubinage  &c.  is  to  the  same  effect.  Thus  too  Glanville 
says,  "Si  quis  versus  aliquem  biureditateni  aliquam  tanqiiara  bfuies  petat,  et  alius  ei 
objiciat  quod  bacres  inde  esse  non  potest  eo  quod  ex  legitime  matrimonio  non  sit  natus, 
tunc  quidem  placitum  illud  in  curia  Domini  Kegis  remanebit,  et  raandabitur  archie- 
piscopo vel  episcopo  loci,  quod  de  matiinionio  ipso  cognoscat ;  et  quod  inde  judicaveiit, 
id  Domino  Regi,  vel  ejus  justiciariis  scire  faciat,"  lib.  7,  cap.  13,  and  then  follows  the 
writ  to  the  bishop. 

And  this  principle  is  recognized  by  Lord  Coke,  Co.  Litt.  33  a.  134  a.  4  Co.  29  a. 
Bunting  V.  Lepingwel, Moore,  \69.  2  Roll.  Abr.  584,  585,  tit.  Trial.  Style,  10.  Betsworth 
V.  Betswmih,  Bro.  Abr.  tit.  Trial,  pi.  16.  2  Wils.  122,  127,  Eohiiis  v.  Crukhhy.  It 
being  clear  therefore  that  the  lawfulness  of  marriage  can  oidy  be  tried  by  the  certificate 
of  an  Ecclesiastical  Judge,  though  episcopacy  has  been  abolished  in  Scotland,  and 
therefore  there  can  be  no  certificate  where  the  espousals  were  celebrated,  yet  it  by  no 
means  follows  that  the  trial  shall  be  by  the  country  :  it  ought  rather  to  be  by  the 
certificate  of  the  bishop  in  whose  diocese  the  lands  lie.  Although  there  may  be 
possibly  no  instance  in  dower,  expressly  in  point,  yet  in  similar  cases  the  writ  has 
gone  to  the  bishop  of  the  diocese  where  the  lands  were  situated.  Thus  in  an  assise 
of  Moit  d'  ancestor  "the  tenant  pleaded  bastardy  in  the  demandant,  who  said  be  was 
Mulier  and  born  iti  another  diocese,  and  prayed  a  writ  to  the  [149]  bishop  of  that 
diocese  to  certify,  and  yet  the  writ  was  awarded  to  the  bishop  of  the  diocese  where 
the  action  was  brought,"  i.e.  where  the  lands  lay.  35  Ass.  7  Bro.  Abr.  tit.  Certificate 
d'  Evesque,  pi.  14.  So  in  a  writ  Sur.  cui  in  vita,  where  bastardy  was  pleaded,  and  a 
marriage  replied  in  the  county  of  S.,  the  writ  was  awarded  to  the  bishop  of  E.  where 
the  lands  were.  Year  Book,  7  Hen.  5,  7  efe  8  Bro.  tit.  Trial,  pi.  21.  Thus  also  in 
an  assise  of  novel  disseisin  of  lands  in  the  diocese  of  Winchester,  where  the  plea  of 
bastardy  was  set  up,  and  a  mairiage  alleged  to  have  been  had  in  London,  the  writ  to 
certify  was  awarded  to  the  bishop  of  Winchester,  and  not  to  the  bishop  of  London. 
38  Ass.  pi.  30,  p.  231. 

2.  It  is  a  rule  of  law,  that  on  every  fact  stated  in  pleading  to  have  happened  in 
a  foreign  country,  a  venue  must  be  alleged  within  the  realm  of  England  for  the 
purpose  of  trial.  '  Co.  Lilt.  251  a.  &  b.  2  Keb.  315.  Style,  342.  6  Co.  47.  Uowdale's 
case,  Mostyn  v.  Fahrigas,  Cowp.  176,  per  Lord  Mansfield;  and  undoubtedly  Scotland, 
notwithstanding  the  union,  is  in  this  respect  a  foreign  country.  The  replication 
therefore  is  bad  in  this  point  of  view,  and  the  defect  is  pointed  out  by  a  special 
demurrer. 

On  the  part  of  the  demandant,  the  arguments  were  as  follow. 

It  is  not  denied,  that  the  lawfulness  of  marriage  is  a  matter  of  ecclesiastical  cogniz- 
ance, but  it  is  manifest  that  in  dower  the  writ  to  certify  ought  to  be  directed,  not  to 
the  liishop  in  whose  diocese  the  lands  are  situated,  but  to  him  in  whose  diocese  the 
espousals  were  celebrated. 
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This  plainly  appears  from  the  form  of  the  proceedings  in  the  Entries.  Thus  in 
East.  Entr.  223  a.  tit.  Dower,  to  a  count  in  dower  the  tenant  pleads  ne  unques 
accouple,  the  demandant  replies,  that  she  at  C.  in  the  county  of  C.  in  the  parish  church 
of  M.  was  accoupled  to  the  said  E.  (her  husband)  in  lawful  matrimony,  and  this  she 
is  ready  to  verify,  when  and  where  the  Couit  shall  award. 

The  record  goes  on,  "  And  because  the  conuzance  of  causes  of  this  kind  beloiigeth 
to  the  Ecclesiastical  Court,  therefore  it  is  commanded  W.  bishop  of  C.  and  L.  the 
diocesan  of  the  said  place,  that  he,  convening  before  him  those  who  ought  to  be 
convened,  in  this  behalf,  do  diligently  inquire  into  the  truth  of  the  fact,  and  what  he 
shall  find  thereon  he  shall  make  appear  to  our  justices  at  Westminster  by  his  letters 
patent  and  close."  Then  follows  the  writ  to  the  bishop,  reciting  the  pleadings  and 
issue,  and  the  parish  and  church  where  [150]  the  espousals  are  alleged  to  have  been 
had.  So  also  in  East.  223  b.  there  is  a  similar  entry,  though  in  neither  instance  is  it 
clearly  marked  in  what  county  the  lands  lay.  In  Co.  Entr.  ISO  b.  tit.  Dower,  where 
the  demand  is  of  dower  in  London,  to  a  plea  of  ne  unques  accouple,  the  replication  is, 
That  the  demandant  at  the  parish  of  St.  Hilary  in  the  county  of  Glamorgan  in  the 
diocese  of  Llandaff,  was  accoupled  in  lawfid  matrimony,  &e.  "  Therefore  because  the 
issue  must  be  tried  by  the  bishop  of  the  said  place,  it  is  commanded  Francis,  Bishop 
of  LlaudafF,  the  diocesan  of  the  said  place,  &c."  In  Eobinson's  Entr.  240,  the  demand 
is  of  lauds  in  Suffolk,  the  plea  ne  unques  accouple,  and  the  replication,  that  the 
demandant  at  Wested  in  the  said  county,  in  the  diocese  of  Norwich,  was  accoupled  ; 
"Therefore  John,  Bishop  of  Norwich,  the  diocesan  of  the  said  place  is  commanded  :" 
there  the  lands  and  the  marriage  were  in  the  same  diocese,  but  the  replication  is 
particular  in  specifying  the  parish  and  diocese.  In  Bro.  Ab.  tit.  Trials,  pi.  114,  "in 
an  appeal  by  a  feme  of  the  death  of  her  baron,  if  the  Defendant  pleads  ne  unques 
accouple  in  lawful  matrimony,  this  shall  be  tried  where  the  espousals  are  alleged,  by 
the  certificate  of  the  bishop  of  the  place  where  the  espousals  are  alleged."  To  the 
same  point  also  is  Fitz.  Abr.  220,  Trial,  pi.  85. 

It  appears  therefore,  that  the  trial  ought  to  be  by  the  certificate  of  the  bishop  of 
the  diocese  in  which  the  espousals  were  celebrated  :  but  where  it  is  impossible,  as  in 
the  present  case,  that  there  should  be  such  a  certificate,  there  the  marriage  may  be 
tried  by  the  country.  There  are  many  instances  where  certain  issues  ought  regularly 
to  be  tried  by  the  ceitificate  of  a  bishop,  yet  under  particular  circumstances  those 
issues  may  be  tried  by  the  country.  Thus  general  bastardy  is  to  be  tried  by  the 
certificate  of  the  bishop ;  but  there  are  cases,  where,  if  alleged,  it  shall  be  tried  per 
pais  ;  as  in  formedon,  bastardy  was  alleged  in  one  who  was  mesne  in  the  conveyance 
by  which  the  demandant  claimed  ;  and  because  he  was  dead  and  not  a  party  to  the 
writ,  it  was  tried  per  pais,  and  not  by  the  certificate  of  the  bishop.  Bro.  Abr.  Trial, 
pi.  10.  So  where  the  bastardy  of  one  who  is  dead  comes  in  issue,  it  shall  be  tried 
per  pais,  and  not  by  certificate,  id.  pi.  26.  The  reason  of  which  is  thus  given  2  EoU. 
Abr.  584,  Trial,  pi.  17.  "If  bastardy  be  alleged  in  a  stranger  to  the  writ,  it  shall 
be  tried  by  the  countrj',  and  not  by  certificate,  because  if  it  should  be  tried  by  the 
ordinary,  it  would  be  perera|)tory  to  the  stranger  perpetually,  if  it  were  certified  [1511 
that  he  were  a  bastard,"  and  pi.  19.  If  bastardy  be  alleged  in  one  who  is  dead,  it 
shall  be  tried  by  the  country,  and  not  by  the  ordinary,  because  the  judgment  cannot 
be  final.  So  in  the  case  of  infancy,  a  mttter  of  spiritual  cognizance,  as  bastardy, 
alleged  in  the  infant,  shall  be  tried  per  pais,  2  EoU.  Abr.  586,  pi.  34.  So  if  the  issue 
on  ne  unques  accouple  is  to  be  tried  between  strangers,  it  shall  be  tried  by  the 
country,  id.  585,  pi.  17.  In  quare  impedit,  the  ability  or  non-ability  of  the  clerk 
shall  be  tried  by  the  ordinary  :  but  if  the  ordinary  refuses  a  clerk  for  non-ability,  and 
gives  notice  to  the  patron,  who  does  not  present  another  within  six  months,  whereupon 
the  bishop  collates,  and  the  patron  brings  quare  impedit,  and  insists  that  his  clerk 
was  able,  if  the  clerk  be  living,  the  question  whether  able  or  not,  shall  be  tried  by 
the  metropolitan  by  examination,  but  per  pais,  if  the  clerk  be  dead.  Bro.  Abr.  Qua. 
Imp.  pi.  102.  2  EoU.  Abr.  583,  Trial,  pi.  1  and  2.  So  profession  is  regularly  to  be  tried 
by  the  certificate  of  the  ordinary ;  but  if  the  profession  of  a  third  person  comes  in 
question,  or  of  one  who  is  dead,  it  shall  be  tried  by  the  country.  Hardres,  63.  And 
so  it  shall  be  of  monks  and  other  exempts,  and  if  the  ordinary  returns  that  he  is 
exempt  from  his  jurisdiction,  then  it  shall  be  tried  by  the  country.  2  Eoll.  Abr.  587, 
pi.  38.  So  it  is  where  the  persons  to  certif\'  are  interested  :  thus  customs  of  the  city 
of  Loudon  shall  be  certified  by  the  mayor  and  aldermen  by  the  mouth  of  their  recorder  • 
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but  when  the  city  is  itself  concerned,  such  custom  shall  be  tried  by  the  country. 
Hob.  86.     2  Roll.'Ahr.  579,  pi.  2. 

With  respect  to  the  wiiiit  of  a  venue,  which  is  assigned  as  a  cause  of  demurier,  it 
is  to  be  observed  that  fictions  of  law  are  invented  for  the  furtherance  of  justice,  and 
shall  never  be  contradicted  so  as  to  defeat  that  end,  though  for  every  other  piwposo 
they  may  be  contradicted.  The  fiction  of  a  venue  with  a  videlicet,  is  barely  for  a 
mode  of  trial ;  to  every  other  purpose  therefore  it  shall  be  contradicted,  but  not  for 
the  purpose  of  saying,  the  cause  shall  not  be  tried.  Mostyn  v.  Fabrigas,  Cowp.  177. 
So  here  it  shall  not  be  insisted  on  for  the  purpose  of  preventing  a  trial. 

"In  an  action  on  a  ])olicy  of  assurance,  the  plaintiflf  declared,  that  the  Defendant 
undertook  that  such  a  ship  should  sail  from  Mclcombe  Regis  in  Dorsetshire  to  Abbeville 
in  France,  safely,  without  violence,  fee.  and  alleged  that  the  said  ship  in  sailing  towards 
Abbeville,  that  is  to  say  in  the  river  of  Somnie  in  the  realm  of  France,  was  arrested 
by  the  French  king,  [152]  whereupon  the  ])arties  came  to  issue,  whether  the  ship  was 
so  arrested  or  not :  and  this  issue  was  tried  at  Nisi  Prius  before  Wray,  Ch.  J.,  in 
London,  and  found  for  PlainliflT;  and  it  was  moved  in  arrest  of  judgment,  that  this 
issue,  aiising  merely  from  a  place  which  is  out  of  the  realm,  could  not  be  tried  :  and 
if  it  could  be  tiied,  it  was  said  it  should  be  tried  by  a  jury  from  Melcombe  :  but  it 
was  answered  and  resolved,  that  this  issue  should  be  tried  where  the  action  was 
brought.     6  Co.  47  b.     4  Inst.  142." 

So  too  in  Pasch.  28  Eliz.  "  In  the  King's  Bench  the  case  was,  a  charter  party  by 
deed  indented  was  made  at  Thetford  in  Noifolk,  between  Evangelist  Constantine  of 
the  one  part,  and  Hugh  Gynne  of  the  other  part,  by  the  which  Constantine  did 
covenant  with  Gynne,  that  a  certain  ship  should  sail  with  merchandizes  of  Gynne  to 
Mutlrcl  in  Spain,  and  theie  should  remain  by  certain  days,  upon  the  breach  of  which 
covenant,  Gynne  brought  an  action  of  debt  for  .5001.  upon  a  clause  in  the  charter,  and 
alleged  tlie  breach  of  the  covenant,  for  that  the  ship  did  not  remain  at  Mtittrel  in 
Spain  by  so  many  days,  a?  were  limited  by  the  covenant :  whereupon  issue  was  taken, 
and  tried  before  Sir  Christopher  Wray,  Ch.  J.  of  England,  and  found  for  the  Plaintiff; 
and  in  arrest  of  judgment  it  was  shewn,  that  this  issue  did  arise  out  of  a  place  totally 
and  merely  in  a  foreign  kingdom,  out  of  the  realm,  from  whence  no  jury  of  twelve 
men  could  come,  and  the  trial  was  insufficient. 

"  But  it  was  adjudged  by  Sir  Christopher  Wray,  Sir  Thomas  Gawdy,  and  the  whole 
Court  of  B,  R.,  after  great  deliberation,  that  the  Plaintiff  should  recover  his  .5001., 
besides  his  damages  and  costs,  for  that  the  charier  party  whereon  the  action  is  brought, 
was  made  at  Thetford  within  the  realm,  and  the  trial  being  in  the  same  jilace  where 
the  action  was  brought,  was  sufficient.  4  Inst.  141,  142.  Co.  Lilt.  261  b."  So  too 
when  part  of  the  act,  especially  the  original,  is  done  in  England,  and  part  out  of  the 
realm,  that  part  which  is  to  be  ])erformcd  out  of  the  realm,  if  issue  be  taken  there- 
upon, shall  be  tried  here  by  twelve  men,  and  those  twelve  men  shall  come  out  of  the 
place  where  the  writ  is  brought.  Co.  Litt.  261  b.  In  Bro.  Abr.  tit.  Trials,  pi.  93, 
it  is  holden,  that  in  divers  cases,  jurors  shall  take  cognizance  of  an  act  done  in  another 
country,  as  of  shipping  merchandize  to  Venice,  or  of  freighting  a  foreign  ship  to 
Bourdeaux  against  the  statute,  and  of  an  alien  born  beyond  sea  ;  those  things  shall  be 
tried  in  England,  and  a  foreign  county  shall  try  damages  in  another  county  :  and  the 
jurors  of  one  county  shall  find  the  making  of  a  grant  of  a  rent-charge  in  [153]  one 
county,  out  of  lands  in  another  county,  and  a  lease  and  release  made  in  a  foreign 
county  shall  be  tried  in  the  county  where  the  land  lies,  and  a  retainer  of  services 
beyond  sea  shall  be  tried  in  England.     7  II.  7,  8. 

So  it  is  said  that  if  an  act  be  to  be  done  all  beyond  sea,  it  cannot  be  tried  in 
England  ;  but  where  part  is  to  be  done  in  England,  that  part  beyond  sea,  it  may  be 
tried  in  England.  Bro.  Abr.  Trials,  pi.  1.54.  So  where  an  agreement  is  at  land,  and 
a  performance  at  sea,  it  shall  be  tried  where  the  agieement  is  made  ;  and  saying  in 
partibus  transmarinis  infr^  parochiam,  is  idle.     12  Mod.  34,  Can  v.  Cary. 

Lord  Chief  Justice  Eyre.  This  is  a  proceeding  in  dower,  and  to  the  declara- 
tion there  is  a  plea  that  the  demandant  was  never  accoupled  to  Thomas  Ilderton, 
deceased,  in  lawful  matrimony.  To  this  plea  there  is  a  replication,  which  states  that 
the  demandant,  on  the  6th  of  September,  in  the  year  of  our  Lord  1774,  was  accoupled 
to  Thomas  Ilderton  deceased,  in  lawful  matrimony  at  Edinburgh,  in  that  part  of  Great 
Britain  called  Scotland,  and  the  re]iHcation  concludes  to  the  country.  To  this  replica- 
tion there  is  a  special  demurrer.     The  demurrer  states  for  cause,  that  the  supposed 
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maniage  in  the  replication  mentioned,  declaring  it  to  have  been  celebrated  in  that  part 
of  Great  Britain  called  Scotland,  is  not  a  marriage  whereby,  or  by  reason  whereof,  the 
demandant  can  by  law  claim  or  intitle  herself  to  have  any  dower  of  the  tenements 
above  mentioned.  There  is  also  another  cause  of  demurrer  alleged,  That  the  Plaintiff 
has  not  laid  any  place  by  way  of  venue,  where  the  supposed  marriage  was  had.  There 
is  a  third  cause.  That  the  replication  is  ill  concluded,  by  being  concluded  to  the 
country,  and  by  having  by  that  conclusion  attempted  to  put  in  issue,  and  draw  to  a 
trial  by  a  jury  of  the  country,  a  matter  that  is  not  by  law  triable  by  a  jury  of  the 
country,  but  which  is  of  ecclesiastical  cognizance,  and  which  ought  to  be  tried  by  the 
certificate  of  the  bishop,  to  whom  the  right  of  certifying,  whether  the  Plaintiff  and 
Thomas  Ilderton  were  or  were  not  accoupled  in  lawful  matrimony,  belongs:  and  also 
for  that  it  does  not  appear  to  the  Court,  by  the  said  replication,  to  what  bishop,  or 
other  spiritual  judge  or  person,  any  writ  can  or  ought  to  be  directed  or  sent,  to  inquire 
and  certify,  whether  the  Plaintiff  was  accoupled  to  Thomas  Ilderton  deceased,  in  lawful 
matrimony  or  not ;  and  there  is  a  joinder  in  demuner. 

[154]  Upon  the  argument,  the  first  cause  of  demurrer  having  been  abandoned,  the 
residue  of  these  causes  resolves  itself  into  two  questions,  which  have  been  very  ably 
argued  at  the  Bar  ;  and  the  Court  always  feel  themselves  obliged  to  the  Bar,  when 
they  will  have  the  goodness  to  examine  questions  of  this  sort,  with  that  diligence 
which  they  have  used  upon  the  present  occasion.  The  first  of  these  questions  is, 
Whether  the  Plaintiff  ought  in  this  case  to  have  concluded  to  the  country  ?  The 
second  question  is.  Whether  the  replication  is  either  informal,  or  substantially  defective, 
for  want  of  a  venue?  In  support  of  the  demurrer,  and  upon  the  first  question  it  has 
been  argued,  that  the  matter  of  this  replication  is  exclusively  of  ecclesiastical  cogniz- 
ance ;  and  a  passage  from  Glanville,  book  7,  chap.  13  and  14,  has  been  cited  in  support 
of  these  propositions,  that  in  intendment  of  law,  a  jury  is  not  competent  to  decide 
upon  this  matter ;  that  there  was  in  this  case  no  necessity  for  excluding  the  ecclesi- 
astical jurisdiction  ;  that  in  cases  of  bastardy,  which  it  was  said  are  not  distinguishable 
from  this  case,  a  writ  always  goes  to  the  bishop  of  the  diocese  where  the  lands  lie, 
without  regard  to  the  place  where  the  e?pousals  were  had,  or  where  the  birth  was  ; 
and  that  the  analogy  directs  how  the  writ  should  be  directed,  where  there  happens  to 
be  no  bishop  having  jurisdiction  in  the  place,  where  the  demandant  states  herself  to 
have  been  accoupled  in  lawful  matrimony,  and  consequently,  that  in  this  case  the 
demandant  should  have  prayed  a  writ  to  the  bishop  where  the  lands  lay,  and  ought 
not  to  have  concluded  to  the  country. 

The  passage  in  Glanville  is  as  follows:  "  Hseres  autem  legitimns,  nullus  bastardus, 
nee  aliquis  qui  ex  legitime  matrimonio  non  est  procreatus,  esse  potest.  Verum  si  quis 
versus  aliquem,  boereditafem  aliquam  tanquam  hseres  petat,  et  alias  ei  objiciat,  qu6d 
hajres  inde  esse  non  potest,  eo  quod  ex  legitirao  matrimonio  non  sit  natus,  tunc  quidera 
placitum  illud  in  curia  Domini  Regis  remanebit,  et  mandabitur  archiepiscopo  vel  epis- 
eopo  loci,  quod  de  matrimonio  ipso  cognoscat ;  et  quod  inde  judicaverit,  id  domuio 
Regi  vel  ejus  justiciariis,  scire  faciat,  et  per  hoc  breve." 

Then  follows  the  form  of  the  writ  "Rex  archiepiscopo  salutem,  veniens  coram  me 
W.  in  curia  mea,  petiit  versus  R.  fratrem  suura,  quartam  partem  feodi  unins  militis  in 
ilia  villa  i-icu*,  jus  suura,  et  in  quo  idem  R.  jus  non  habet,  ut  W.  dicit,  [155]  eo  quod 
ipse  bastardus  sit,  natus  ante  matrimonium  matris  ipsorum.  Et  quoniim  ad  curiam 
meara  non  spectat  agno^eere  de  bastardia,  eos  ad  vos  mitto,  mandans  ut  in  curia 
Christianitatis,  inde  faciatis,  quod  ad  vos  spectat,  et  cum  loquela  ilia  debitum  corAm 
vobis  finem  sortita  fuerit,  mfhi  literis  vestris  significetis  quid  inde  coram  vobis  actum 
fuerit,  &c." 

Now  it  must  bo  acknowledged,  that  the  language  of  these  passages  very  distinctly 
marks  the  ground  and  principle  upon  which  the  temporal  courts  have  sent  their  writs 
to  the  bishop,  namely,  that  the  cognizance  of  lawful  matrimony  belongs  to  the  Court 
Christian,  and  not  to  the  temporal  courts.  "  Placitum  illud  in  curia  Domini  Regis 
remanebit,  et  mandabitur  archiepiscopo  vel  episcopo  loci,  quod  de  matrimonio  ipso 
cognoscat,  et  quod  ind6  judicaverit,  id  scire  faciat"  are  strong  words,  and  the  language 
of  the  writ,  quoniam  ad  curiam  meam  non  spectat  agnoscere  de  bastardia,  eos  ad  voa 
mitto,  mandans  ut  in  curia  Christianitatis  inde  faciatis  quod  ad  vos  spectat ;  et  cum 
loqiu'la  ilia  debitum  corkm  vobis  finem  sortita  fuerit,  raihi  literis  vestris  significetis, 
quid  indfe  coram  vobis  actum  fuerit,"  is  still  stronger  to  mark  the  sense  of  the  time  in 
which  Glanville  wrote,  that  questions  of  matrimony  and  bastardy  were  exclusively  of 

C.  P.  IV.— 16 


482  ILDERTON    r.  ILDERTON  2  H  BL  156 

ecclesiastical  cognizance,  and  that  a  jury  was  at  that  time  thought  to  be  not  competent 
to  decide  upon  these  questions;  or  at  least  if  they  do  not  go  so  far,  as  a  jury  not 
being  thought  competent  to  the  decision  of  these  questions,  thoy  shew  that  the  Court 
itself  was  not  competent  to  such  examination  and  decision. 

It  was  agreed  by  my  Brother  Adair,  that  the  matrimony  of  which  the  Court 
Christian  has  at  this  day  exclusive  cognizance,  is  lawful  matrimony,  as  opposed  to 
marriage  in  fact,  and  that  it  was  essential  that  the  marriage  should  be  lawful  in  two 
cases  only,  in  the  case  of  dower  and  in  the  case  of  appeal :  but  it  is  very  obvious  that 
Glanville,  in  the  passage  which  I  have  read,  draws  no  such  line;  he  supposes  that  in 
the  case  of  bastardy,  "mandabitur  episcopo,  &c.  quod  de  matrimonio  ipse  cognoscat." 
Glanville  wrote  in  the  time  of  Henry  the  Second,  at  which  time  the  distinction 
between  general  and  special  bastardy  had  not  been  introduced.  The  struggle  for 
legitimating  the  issue  born  before  matrimony,  which  is  recorded  in  the  statute  of 
Merton  (2  Inst.  96),  20  Henry  3,  c.  9,  seems  first  to  have  suggested  the  plea  of  special 
bastardy,  and  it  is  observable,  and  is  material,  that  the  Temporal  Courts,  from  that 
time,  withdrew  the  cognizance  of  [156]  special  bastardy  from  the  Court  Christian. 
In  succeeding  times,  other  consideiations  induced  the  Temporal  Courts  to  withdraw 
from  the  cognizance  of  the  Court  Christian  the  questions  of  matrimony  and  of  bastardy, 
in  a  variety  of  cases.  In  bastardy,  the  trial  by  the  certificate  of  the  bishop  takes  place 
at  this  day,  only  in  the  case  of  a  general  allegation  of  bastardy,  and  that  oidy  so  long 
as  the  party  is  living,  and  not  oidy  living,  but  a  party  to  the  suit,  and  not  oidy  a  party 
to  the  suit,  but  adult;  in  matrimony,  as  is  agreed  by  my  Brother  Adair,  in  the  two 
cases  oidy  of  dower  and  appeal.  It  is  not  therefore  to  Glanville  that  we  must  resort 
for  the  present  state  of  the  law  respecting  the  trial  by  certificate  of  the  bishop  ;  and 
when  we  advert  to  the  ordinary  course  of  proceeding,  in  every  one  of  those  cases 
which  have  been  withdrawn  from  the  cognizance  of  the  Court  Christian,  it  will  be 
impossible  to  maintain  that,  in  intendment  of  law,  a  jury  is  not  competent  to  try 
questions  of  matrimony  or  bastardy.  The  true  proposition  is,  that  the  common  law  is 
general  and  fundamental,  that  the  particular  trials  by  the  Court  Christian  are  to  be 
considered  as  privileges,  and  as  such  in  their  nature  particular,  that  every  thing  which 
is  not  within  the  privilege  belongs  to  the  common  law.  Respecting  things  which  have 
been  considered  in  early  times  as  proper  to  be  tried  by  the  certificate  of  the  bishop, 
if  for  good  reason  they  ought  not  to  be  so  tried,  or  if  from  particular  circumstances 
they  cannot  be  so  tried,  the  common  law,  out  of  its  own  inexhaustible  fountain  of 
justice,  must  derive  another  mode  of  trial,  and  that  mode  is  the  trial  by  the  country. 
It  was  upon  these  principles  that  the  case  of  special  bastardy,  and  every  one  of  the 
other  cases  which  I  have  alluded  to,  have  been  sent  by  the  Temporal  Courts  to  bo  tried 
by  the  country,  instead  of  being  tried  by  the  certificate  of  the  bishop ;  and  they  will 
be  found  applicable  to  every  case  in  which  the  law  of  England  hath  admitted  of  any 
special  mode  of  trial ;  for  instance,  the  trial  by  inspection,  by  the  escheator,  by  the 
certificate  of  the  marshal  of  the  king's  host,  by  the  certificate  of  the  recorder  of  London, 
nay,  even  at  the  trial  by  the  record,  and  in  short,  every  other  kind  of  trial  that  can 
be  stated. 

But  it  has  been  argued  in  support  of  the  demurrer,  that  in  this  case  there  is  no 
necessity  for  departing  from  the  antient  and  usual  course  of  trial,  of  an  issue  joined  on 
the  marriage  in  dower;  that  this  marriage  alleged  to  have  taken  place  in  Edinburgh, 
in  that  part  of  the  united  kingdom  called  Scotland,  may  [157]  be  tried  by  the  certificate 
of  the  bishop  of  that  diocese  in  which  the  county  where  the  writ  is  brought  happens  to 
lie.  This  is  not  supported  by  the  authority  of  any  case  adjudged  in  point,  but  it  is 
argued  upon  the  analogy  which  the  present  case  bears  to  adjudged  cases,  and 
particularly  to  the  case  of  general  bastardy,  where  the  writ  to  the  bishop  is  said,  and 
I  believe  tiuly  said,  to  be  always  sent  to  that  bishop  in  whose  diocese  the  lands  lie, 
or,  more  properly,  where  the  demandant's  writ  is  brought.  But  there  will  be  found 
no  analogy  between  those  cases  and  the  present.  I  have  observed  that  the  writ  to 
the  bishop  goes  only  where  there  is  a  plea  of  general  bastardy  ;  the  replication  to 
that  plea,  though  it  may  specially  allege  the  espousals  of  the  parents,  or  the  birth  in 
another  diocese,  amounts  to  nothing  more  than  an  averment  that  the  demandant  was 
mulier,  and  not  bastard  ;  and  in  some  of  the  year  books,  abridged  by  Brooke,  in  his 
title  "  Bastardy,"  the  special  allegation  of  espousals  and  birth  is  disallowed  by  the 
Court,  and  the  demandant  is  driven  to  add  "  et  sic  mulier,  et  non  bastardus;"  and 
in  one  of  the  cases  in  particular,  the  whole  special  allegation  is  left  out  of  the  record, 
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and  nothing  entered,  but  that  the  demandant  was  mulier,  et  non  bastardus  (pi.  20), 
and  so  the  writ  went  of  course  to  the  bishop  of  the  diocese  where  the  lands  lay,  and 
in  that  case  could  by  no  possibility  go  to  any  other  bishop. 

Upon  whatever  ground  it  proceeded  in  bastardy,  the  writ  always  went  to  the 
bishop  of  the  diocese  where  the  lands  lay.  Now  in  the  case  of  dower,  if  a  general 
replication  to  a  plea  of  ue  unques  accouple  in  loyal  matrimouie  is  admissible,  there, 
by  analogy  to  the  case  of  bastardy,  it  might  be  argued  that  the  writ  should  go  to  the 
bishop  of  that  diocese  where  the  lands  lay,  upon  a  foundation  common  to  both  cases, 
that  the  birth  in  wedlock  in  bastardy,  or  the  lawful  marriage  in  dower,  should  be 
intended  to  have  taken  place  in  the  county  where  the  lands  lay.  But  as  in  most  of 
the  cases  of  dower,  and  probably  in  all,  the  replication  is  special,  of  espousals  in  a 
particular  church,  in  a  particular  county  and  diocese,  and  as  the  writ  to  the  bishop 
has  usually  gone  to  the  bishop  of  the  diocese  where  the  espousals  have  been  alleged  to 
have  been  celebrated,  and  as  I  have  been  able  to  find  no  case,  in  which  the  espousals 
having  been  alleged  to  have  been  celebrated  in  another  county,  and  in  another  diocese, 
the  writ  has  yet  gone  to  the  bishop  of  the  diocese  where  the  lands  lay,  there  seems  to 
be  no  manner  of  analogy  between  the  case  of  bastardy  and  dower.  To  whatever  [158] 
bishop  the  writ  in  either  case  is  directed,  it  is  sent  to  him  as  ordinary,  as  having  either 
in  fact  or  in  the  intendment  of  law,  cognizance  of  the  question.  The  ordinary  acts  as 
a  judge,  in  a  cause  regularly  instituted  before  him  :  one  of  the  reasons  for  not  sending 
a  writ  to  the  bishop,  where  a  party  who  is  attempted  to  be  bastardized  is  dead,  or  a 
stranger  to  the  suit,  is,  that  the  suit  in  the  Court  Christian  cannot  be  decided  between 
the  parlies  ;  it  is  a  false  reason  to  say  that  it  does  not  go  in  that  ease  because  it  is 
peremptory;  it  is  peremptory  because  it  is  the  judgment  of  a  Court  of  competent 
jurisdiction,  in  a  suit  between  the  parties.  If  under  any  circumstances,  the  writ  goes 
to  a  bishop  within  whose  diocese  the  espousals  were  in  fact  not  celebrated,  it  is  pretty 
clear  that  he  might  decline  certifying.  In  one  of  the  cases  that  were  cited,  it  was  said 
expressly,  that  he  might  return  bj'  way  of  answer  to  the  writ,  that  the  place  of  the 
espousals  alleged  to  be  within  his  diocese  was  not  within  his  diocese,  which  return 
could  not  be  admitted  if  the  writ  might  go  to  any  bishop,  in  respect  of  the  matter 
being  in  its  nature  of  ecclesiastical  cognizance.  All  the  analogies  of  law  contradict 
that  notion.  In  the  theoij'  of  our  law,  a  jury  of  one  county  could  not  try  a  matter 
of  fact  arising  in  another  county.  If  we  are  to  resort  to  analogy,  let  us  consider  how 
the  law  stands  respecting  the  certificate  of  the  bishop.  In  the  case  of  profession,  the 
writ  went  to  the  bishop  of  that  diocese  in  which  the  religious  house  was  situate,  upon 
the  presumption  that  he  was  the  ordinary,  and  could  examine;  but  if  the  religious 
house  happened  to  be  exempted,  as  was  frequently  the  case,  this  was  a  sufficient  return 
to  the  writ,  and  the  trial  by  certificate  could  not  be  had.  If  a  question  arises  in  quare 
impedit,  the  writ  goes  to  the  bishop  of  the  diocese  to  certify,  but  if  the  bishop  claims 
any  thing  more  than  as  ordinary,  so  that  he  may  be  a  disturber,  the  writ  cannot  go 
to  him,  for  he  is  interested  :  in  that  case  it  does  not  go  to  any  other  bishop,  but  it 
goes  to  his  metropolitan.  Why  ?  Because  he  is  superior  ordinary.  Suppose  the 
case  then  to  arise  in  the  diocese  of  the  Archbishop  of  Canterbuiy,  who  has  no 
superior  ordinary,  and  he  was  a  disturber,  and  consequently  the  writ  could  not  go  to 
him,  all  the  analogies  of  law  exclude  the  idea  of  the  writ  being  sent  to  any  inferior 
ordinary ;  in  that  case,  therefore,  it  is  evident  that  in  a  matter  confessedly  arising, 
not  only  within  the  kingdom,  but  even  within  the  diocese  where  the  writ  is  brought, 
and  wheie  the  lands  lay,  there  could  be  no  wiic  to  the  [159]  bishop.  If  in  all  eases 
in  which  a  writ  goes  to  the  bishop,  the  writ  is  sent  to  that  bishop  who  has,  or  is  at 
least  presumed  to  have,  jurisdiction  of  the  subject  matter  ;  if  it  is  sent  to  him  as 
ordinary,  and  in  no  other  character,  and  if  where  it  cannot  be  sent  to  the  ordinary, 
even  within  the  kingdom,  it  cannot  be  sent  to  a  bishop  at  all,  upon  what  principle,  or 
upon  what  analogy  of  law,  can  a  marriage  distinctly  stated  to  have  been  celebrated 
out  of  any  diocese,  out  of  any  actual  or  presumed  jurisdiction  of  any  ordinary,  nay 
out  of  the  kingdom,  be  sent  to  any  bishop  to  be  by  him  inquired  into  and  certified? 
If  the  trial  cannot  be  by  certificate,  we  lay  it  down  as  a  proposition  fundamental  and 
incontrovertible,  that  the  trial  is  to  be  by  the  country  :  and  for  a  reason  that  is 
unanswerable,  that  there  may  not  be  a  failure  of  justice.  This  is  not  a  point  to  be 
debated,  but  they  who  have  the  curiosity  to  enquire  what  has  been  done  in  cases  of 
a  similar  exigency,  may  find  in  Sir  Thomas  Hardres's  Reports,  65,  several  instances 
collected   by  him  in  an  argument  delivered  by  him,  of  cases,  iu  their  own  nature 
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triable  by  tlie  bisho|<'s  certificate,  sent  to  be  tried  by  ibo  couiilrv,  upon  the  particular 
ciicuiustaiices  of  those  cases.  One  of  them  is  taken  from  the  Year  Book  '2  Kiuhard 
33  &  l,  anil  it  was  trespass  for  taking  of  goods  :  the  Defendant  pleaded  a  will  by 
which  he  was  constituted  executor,  and  so  entitled  himself  to  the  goods  in  question, 
which  had  been  the  testator's.  The  Plaintiff"  said,  that  after  the  will  was  made, 
whereby  the  Defendant  was  appointed  to  be  executor,  the  testator  made  anolhtr  will, 
wherein  he  appointed  the  Plaintiff  to  be  his  executor ;  the  Defendant  pleaded  that 
the  Pope,  by  bis  bull,  had  delegated  such  a  one  to  examine  this  matter,  who  had  by 
sentence  annulled  the  will  by  which  the  Plaintilf  claimed.  It  was  resolve  i,  that 
because  this  matter  was  not  triable  by  the  certificate  of  any  bishop  of  England,  to 
whom  the  Court  might  write,  that  therefore  some  matter  must  be  put  in  issue  triable 
per  paliiam,  ne  deticial  justitia. 

The  second  question  which  arises  upon  this  demurrer,  is,  whether  in  point  of  form 
or  ill  substance,  it  was  necessary  that  the  Plaintitf  should  have  alleged  that  the 
espousals  were  celebrated  in  some  place,  within  some  county  in  England,  in  order  to 
a  trial  by  the  country,  supposing  that  such  is  to  be  the  trial  in  this  case  I  I  must 
conclude  that  this  inserting  of  a  place  has  been  anxiously  avoided,  considering  the 
circumstances  in  which  this  replication  has  been  framed  :  I  suppose  from  an  apprehen- 
[160]-sion,  in  my  judgment  unfounded,  that  the  alleging  a  place  within  a  county,  for 
the  purpose  of  trying  here  a  matter  arising  in  a  foreign  country,  might  have  assisted 
the  argument  in  favour  of  a  trial  by  certificate.  The  leaving  the  replication  open  to 
this  objection,  undoubtedly  gives  great  advantage  to  the  Defendant,  because,  if  he 
can  maintain  that  it  is  the  established  form  of  replication,  in  similar  cases,  to  allege  a 
place  within  a  county  in  England,  the  want  of  it  will  support  bis  demurrer,  it  being 
specially  assigned  for  cause,  though  in  truth  it  be  but  a  meie  form,  and  not  at  all 
essential  to  the  real  justice  of  the  case  :  and  if  it  should  in  the  result  bo  found  that 
there  is  no  such  established  form  of  replication,  the  Defendant  has  still  this  advantage, 
that  he  will  be  at  liberty  to  insist  that  the  replication  is  in  this  respect  substantially 
defective,  and  that  in  this  respect,  therefore,  the  demurrer  will  hold.  The  question 
of  mere  form  must  be  decided  by  the  books  of  entries ;  but  no  one  entry  has  been  pro- 
duced, in  a  case  exactly  similar,  and  veiy  few,  if  any,  in  cases  analogous,  that  is, 
where  any  matter  arising  in  a  foreign  country  is  replied.  Forms  of  declarations 
stating  matters  arising  in  a  foreign  country,  or  even  pleas,  are  no  precedents.  Replica- 
tions stand  upon  their  own  ground  in  this  respect;  they  have  reference  to  the 
declaration,  they  maintain  the  declaration,  and  they  cannot  be  entirely  separated  from 
the  declaration,  in  the  way  in  which  a  plea  in  bur  may.  They  may  therefore  have 
the  assistance  of  the  declaration,  as  far  as  concerns  the  allegation  of  a  place  within  a 
county  of  iMigland,  for  the  mere  purpose  of  trial.  The  cases  cited  on  the  part  of  the 
Defendant,  for  another  purpose,  proving  or  tending  to  prove  that  special  espousals  or 
birth  in  another  county  should  be  tried  where  the  writ  is  brought,  and  many  other 
eases  which  are  to  be  found  in  the  books,  some  of  which  were  also  cited,  of  matter 
respecting  the  persons,  when  pleaded  in  abatement,  being  tried  where  the  writ  is 
bi ought,  sutficieiitly  establish  that  the  replication  may  borrov/  a  place,  for  the  mere 
purpose  of  trial,  from  the  declaration,  of  which  I  make  no  other  use  at  present,  than 
to  shew  that  forms  of  declarations,  and  of  pleas  in  bar,  are  no  precedents  for  forms  of 
replications,  and  I  conclude,  that  this  objection  to  the  replication,  considered  as  an 
objection  of  form  only,  and  to  be  supported  oidy,  because  it  is  especially  assigned  for 
cause  of  demurrer,  is  not  so  maintained  as  to  oblige  us  upon  fair  giuiind  of  form  to 
say,  that  this  replication  is  ill.  Considered  as  an  objection  in  substance,  I  am  ready 
to  agree  that  it  [161]  is  by  no  means  a  trivial  objection  ;  our  books  are  full  of  eases 
upon  the  subject  of  venues,  and  the  doctrine  is  very  nice  and  curious.  It  was 
anciently  the  opinion  of  lawyers,  that  a  jury  of  one  county  could  not  tiy  any  matter 
arising  within  another  county,  and  a  foreign  county  was  almost  as  formidable  a  thing 
in  point  of  jurisdiction  to  try,  as  a  foreign  country.  The  place  therefore  in  which 
every  alleged  fact  was  done,  was  to  be  shewn  upon  the  pleadings,  that  it  might  be 
known  to  what  county  the  jury  process  should  go ;  and  if  the  facts  arose  in  two 
counties,  or  in  confiiiio  comitaluum,  that  the  process  might  go  to  both  counties.  The 
old  law  too  being,  that  the  jury  were  to  come  de  vieineto,  there  was  another  necessity 
created  for  very  great  particularity  and  iiieeiiess  in  la}ing  venues.  But  when,  in 
process  of  time,  masculine  sense  had  so  far  controlled  the  former  doctrine  of  venues, 
that  iu  respect  of  all  matters  transitory  in  their  nature  the  Defendants  were  obliged  to 
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lay  the  venues  of  transactions  they  alleged  in  their  pleas  in  the  place  and  county  in 
wbicb  the  Plaintiff  had  laid  his  declaration,  and  since  the  s-tatute  4  Ann.  (c.  16,  s.  6) 
has  directed  that  the  jury  should  come  de  corpore  comitatCi?,  the  law  of  venues  will 
be  found  to  be  very  substantially  altered,  and  to  lie  in  a  very  narrow  compass ;  and  the 
distinction  between  laying  no  venue  at  all  in  a  plea,  and  being  obliged  to  lay  the  same 
venue  as  is  to  be  found  in  the  declaration,  will  not  be  a  very  substantial  one.  The 
principle  now  is,  that  the  place  laid  in  the  declaration  draws  to  it  the  trial  of  every 
thing  that  is  transitory,  and  it  should  seem  that  neither  forms  of  pleading,  nor 
ancient  rules  of  pleading  established  upon  a  different  principle,  ought  now  to  prevail  (b). 
I  have  said  that  there  was  a  time  when  a  foreign  coutity  was  almost  as  formidable  a 
difficulty,  with  respect  to  mere  trial,  as  a  foreign  country  ;  and  in  respect  of  matters 
aiising  in  the  one  or  in  the  other,  as  far  as  respects  the  trial  merely,  there  is  no  differ- 
ence between  them.  All  matters  arising  in  a  foreign  country  must  be  considered,  for 
the  purpose  of  trial,  as  transitory ;  there  can  be  no  reason  for  preferring  the  trying 
them  in  one  county  rather  than  in  another.  When  the  old  doctrine  prevailed,  if  a 
matter  arose  in  Ireland  the  judges  thought  themselves  obliged  to  take  the  juiy  de 
vicineto  of  the  borders  of  the  English  county  nearest  to  Ireland  ;  but  since  that 
doctrine  has  been  justly  exploded,  if  a  Defendant  were  to  plead  a  matter  arising  in  a 
foreign  country,  he  would  be  obliged  to  lay  the  same  venue  as  was  laid  in  the  declara- 
tion, which  brings  us  [162]  again  to  the  distinction  between  being  obliged  to  repeat 
the  venue,  which  is  in  the  declaration,  and  laying  no  venue  at  all,  which  appears  to 
me,  I  confess,  to  be  a  distinction  without  a  difference.  It  may  be  asked,  shall  we  then 
assume  jurisdiction  to  try  matters  arising  in  a  foreign  country,  without  even  the 
colour  which  the  fiction  of  the  parish  of  St  Mary  le  Bow  in  the  ward  of  Cheap  has  so 
long  supplied?  Certaiidy  not:  of  matters  ari.sing  in  a  foreign  country,  pure  and 
unmixed  with  matters  arising  in  this  country,  we  have  no  proper  original  jurisdiction ; 
but  of  such  matters  as  are  merely  transitory,  and  follow  the  person,  we  acquire  a 
jurisdiction  by  the  help  of  that  fiction  to  which  I  have  alluded,  and  we  cannot  pro- 
ceed without  it :  but  if  matters  arising  in  a  foreign  country  mix  themselves  with 
transactions  arising  here,  or  if  they  become  incidents  in  an  action,  the  cause  of  which 
arises  here,  we  have  jurisdiction,  and  according  to  the  case  in  12  Mod.  the  fiction  need 
not  be  resorted  to  at  all,  and  if  resorted  to,  the  effect  will  be  not  to  give  jurisdiction  ; 
and  if  a  place  had  been  before  named,  for  that  part  of  the  transaction  which  arose 
here,  it  would  have  no  effect  even  as  to  the  trial.  In  the  very  infancy  of  commerce, 
and  in  the  strictest  times,  as  I  collect  from  a  passage  in  Brooke,  Trial,  pi.  93,  the 
cognizance  of  matters  arising  here,  was  understood  to  draw  to  it  the  cognizmce  of  all 
matters  arising  in  a  foreign  country,  which  were  mixed  and  connected  with  it,  and  in 
these  days  we  should  hardly  hesitate  to  affirm  that  doctrine. 

The  result  is,  That  there  are  no  precedents  to  bind  the  case  in  point  of  form,  and 
if  there  were,  the  law  has  been  so  altered,  that  they  ought  not  to  bind.  In  point 
of  substance,  the  question  on  this  marriage  in  Scotland  arising  incidentally  in  a  suit 
in  dower,  of  which  we  have  original  jurisdiction,  is  for  the  purpose  of  this  cause  within 
our  jurisdiction,  without  the  assistance  of  a  fiction  ;  and  the  venue  for  the  mere 
purpose  of  trial,  being  necessarily  the  venue  laid  in  the  declaration,  the  inserting  it 
in  the  replication  would  have  been  nugatory,  and  the  want  of  it  can  do  no  harm. 
We  are  therefore  of  opinion  that  the  Damaadant  is  entitled  to  judgment  in  her 
favor. 

Judgment  for  the  Demandant. 

[163]    French  and  Hobson  against  Campbell.     Wednesday,  June  19th,  1793. 

Bills  of  exchange  were  drawn  by  A.  in  England  on  B.  in  the  East  Indies,  payable 
60  days  after  sight,  and  a  bond  was  entered  into,  conditioned  to  be  void  if  the  bills 
should  be  duly  paid  in  India,  or  come  back  to  England  duly  protested  for  non- 
payment and  the  amount  of  them  paid  by  the  obligor  within  a  certain  time  after 
they  should  be  so  returned  protested  for  non-payment.  The  bills  were  sent  to 
India,  but  before  they  arrived,  B.  the  drawee  had  left  the  country,  and  his  agent 
there  refused  to  accept  them.  They  were  then  protested  in  India  for  uou-acceptance, 
sent  back  to  England  so  protested,  and  being  presented  to  the  drawee  here  for 

(6)  [Vide  Neale  v.  De  Garay,  7  T.  R.  247,  accord.] 
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payment,  were  protested  for  nonpayment.     This  was  holden  to  be  a  substantial 
peifoi  mance  of  the  condition  of  the  bond  (a). 

This  was  an  action  of  debt  on  three  bonds;  the  first,  dated  July  17,  1776, 
for  12,1041.,  the  second,  September  23,  in  the  same  year,  for  61041.,  and  the  third, 
on  the  same  23d  of  September,  for  60601.  each  of  which  was  slated  in  a  separate 
CO  Lint. 

Plea,  Non  sunt  facta.  2.  Oyer  of  the  bond  in  the  first  count,  by  which  it  appeared 
that  the  Defendant  was  jointly  and  severally  bound  with  Sir  James  Cockburn,  Bart. 
Henry  Douglas,  Esq.  and  Lauchlaii  Macleanc,  Esq.  Oyer  also  of  the  condition,  which 
was  as  follows : 

"  Whereas  the  above-bounden  Sir  James  Cockburn  hath  delivered  to  the  above- 
named  Andrew  French  and  Daniel  Hobson,  for  value  received,  a  certain  set  of  bills 
of  exchange  four  in  the  set,  beating  even  date  herewith,  drawn  by  the  said  Sir  James 
Cockburn  on  Lieutenant  Colonel  Cockburn  in  Bombay,  in  the  Eiisl  Indies,  for  twelve 
thousand  one  hundred  and  four  and  one  third  star  pagodas,  payable  at  sixty  days 
after  sight,  to  the  order  of  the  said  Henry  Douglas  and  Sir  James  Cockburn,  and  by 
them  indorsed,  as  also  by  the  said  Lauchlan  Macloane  and  Alexander  Campbell,  a  liue 
copy  of  one  of  which  said  set  of  bills  of  exchange  is  hereunder  written  ;  Now  the 
condition  of  the  above-wi  itten  obligation  is  such,  that  if  the  said  set  of  bilU  of  exchange 
or  any  of  them  shall  be  duly  paid  at  Bombay  aforesaid,  according  to  the  tenor  and 
true  meaning  thereof,  or  if  the  said  set  of  bills  of  exchange  or  any  of  them  shall  be 
returned,  and  come  back  to  England,  duly  piolested  for  want  of  payment,  (no  one  of 
them  having  been  acquitted  as  aforesaid,)  and  the  said  Sir  James  Cockburn,  Henry 
Douglas,  Lauchlan  Macleane  and  Alexander  Campbell,  any  or  either  of  them,  their, 
any  or  either  of  their  heirs  executors  or  administrators,  shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Andrew  French  and  Daniel  Hobson,  their 
executor.',  administrators  or  assigns,  within  ihiity  days  next  after  any  of  the  said  set 
of  bills  of  exchange  returned  with  protest  duly  made  fur  want  of  payment  thereof, 
(no  one  of  them  having  been  acquitted  as  aforesaid)  shall  be  produced,  or  legal  tiotice 
thereof  given  to  the  said  Sir  James  Cockburn,  Henry  Douglas,  Lauchlan  Macleane, 
and  Alexander  Campbell,  or  either  of  them,  their,  any  or  either  of  their  heirs,  executors 
or  administrators,  the  full  amount  of  [164]  such  bills  of  exchange,  as  shall  be  so 
returned,  at  and  after  the  rate  of  ten  sliillings  sterling  per  pagoda,  then  the  above- 
written  obligation  to  be  void,  else  to  be  and  leraain  in  full  force  and  virtue."  Oyer 
also  of  the  said  copy  of  one  of  the  said  set  of  bills  of  exchange,  written  under  the  said 
condition  of  the  said  writing  obligatory,  in  the  said  first  count  of  the  said  declaration 
mentioned,  which  was  in  the  following  words:  "London,  the  seventeenth  July  1776, 
for  star  pagodas  12104 J,  at  sixty  days  after  sight,  pay  this  second  of  exchange  (first 
not  paiti)  to  the  order  of  Messrs.  Douglas  and  Cockburn,  at  the  house  of  Messrs. 
Mowbray  and  Renton,  in  Madras,  twelve  thousand  one  hundred  and  four  and  one 
third  star  pagodas,  value  here  received,  which  place  to  account.  To  Lieutenant 
Colonel  Cockburti  in  Bombay."  Signed  Ja.  Cuckburn,  indorsed  in  blank  Douglas  and 
Cockburn,  L.  Macleane,  Alexander  Camjibell.  "  Which  said  writing  obligatory  in  the 
said  fiiat  count  of  the  said  declaration  mentioned,  and  the  condition  thereof,  and  the 
said  copy  of  one  of  the  said  set  of  bills  of  exchange  under  the  said  condition  written, 
being  read  and  heard,  the  said  Alexander  by  leave  of  the  Cnurt,  &c.  &c.  because  he 
says  that  the  said  set  of  bills  of  exchange  iu  the  said  condition  mentioned,  were  not, 
nor  were  any  or  either  of  them  returned,  nor  di<l  the  same  or  any  or  either  of  them 
come  back  to  England  duly  protested  for  want  of  payment  thereof,  and  this  he  is 
ready  to  verify,  wherefore  he  prays  judgment,  &c.  And  for  further  plea  in  this 
behalf,  as  to  the  said  sum  of  money  in  the  said  first  count  of  the  said  declaration 

('()  [A  writ  of  error  was  brought  to  reverse  the  judgment,  in  this  case,  on  the 
second  and  third  counts,  on  which  this  Court  had  given  judgment  for  the  Plaintiff, 
which  judgment  was  reversed  by  the  Court  of  King's  Bench.  It  was  held  by  the 
latter  Court,  that  the  bills  might  have  been  protested  in  India  for  non-payment,  and 
that  not  having  been  so  protested,  the  bonds  were  not  forfeited.  With  regard  to  the 
first  count,  the  Court  held  that  they  could  not  examine  it,  there  being  a  separate 
and  independent  judgment  given  upon  it,  on  which  no  error  had  been  assigned, 
6  T.  R.  200.] 


2  H.  BL.  165.  FRENCH    V.  CAMPBELL  487 

mentioned,  the  said  Alexander  by  like  leave,  &c.  &c.  because  protesting  that  the  said 
set  of  bills  of  exchange  in  the  said  condition  mentioned,  were  not,  nor  were  or  was 
any  or  either  of  them  returned,  nor  did  the  same,  or  any  or  either  of  them,  come 
back  to  England  duly  protested  for  want  of  payment  thereof,  for  plea  in  this  behalf, 
the  said  Alexander  saith,  that  no  one  of  the  said  set  of  bills  of  exchange,  returned 
with  protest  duly  made  for  want  of  payment  thereof,  was  nor  were  any  of  them 
produced,  or  legal  notice  thereof  given  to  the  said  Sir  James  Cockburn,  Henry 
Douglas,  Lauchlan  Macleane,  and  Alexander,  or  either  of  them,  and  this  he  is  ready 
to  verify,  wherefore  he  prays  judgment,  &c."  The  fourth  plea,  after  oyer  of  the  bond 
in  the  second  count,  craved  oyer  also  of  the  condition  of  that  bond,  which  was  as 
follows  :  "  Whereas  the  above-bounded  Lauchlan  Macleane  hath  delivered  to  the 
above-named  Andrew  French  and  Daniel  Hobson,  for  value  received,  a  certain  set  of 
bills  of  exchange,  four  in  the  set,  bearing  even  date  herewith,  drawn  by  the  said 
Lauchlan  [165]  Macleane  on  John  Macpherson,  Esq. ;  at  Fort  St.  George,  Madras,  in  the 
East  Lidies,  for  star  pagodas  six  thousand  one  hundred  and  four  and  one  third,  payable 
at  sixty  days  after  sight,  to  the  order  of  the  said  Sir  James  Cockburn,  and  by  him 
indorsed,  as  also  by  the  said  Douglas  and  Cockbuin,  and  Alexander  Campbell,  a  true 
copy  of  one  of  which  said  set  of  bills  of  exchange  is  hereunder  written.  Nowthe  condition 
of  the  above  written  obligation  is  such,  that  if  the  said  set  of  bills  of  exchange,  or  any 
of  them,  shall  be  duly  paid  at  Fort  Saint  George  afore.=aid,  according  to  the  tenor  and 
true  meaning  thereof,  or  if  the  said  set  of  bills  of  exchange,  or  any  of  them,  shall  be 
returned  and  come  back  to  England,  duly  protested  for  want  of  payment,  (no  one  of 
them  having  been  acquitted  as  aforesaid,)  and  the  said  Lauchlan  Macleane,  Sir  James 
Cockburn,  Henry  Douglas,  and  Alexander  Campbell,  any  or  either  of  them,  their  any 
or  either  of  their  heirs,  executors  or  administrators,  shall  and  do  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  Andrew  French  and  Daniel  Hobson,  their  executors, 
administrators  or  assigns,  within  thirty  days  next  after  any  of  the  said  set  of  bills  of 
exchange  returned  with  protest  duly  made  for  the  want  of  payment  thereof,  (no  one 
of  them  having  been  acquitted  as  aforesaid,)  shall  be  produced,  or  legal  notice  thereof 
given  to  the  said  Lauchlan  Macleane,  Sir  Thomas  Cockburn,  Henry  Douglas,  and 
Alexander  Campbell,  or  either  of  them,  their,  any  or  either  of  their  heirs,  executors 
or  administrators,  the  full  amount  of  such  bills  of  exchange,  as  shall  be  so  returned,  at 
and  after  the  rate  of  ten  shillings  sterling  per  pagoda,  then  the  above-written  obligation 
to  be  void,  else  to  be  and  remain  in  full  force  and  virtue."  Oyer  also  of  the  said  copy 
of  one  of  the  said  set  of  bills  of  exchange,  written  under  the  condition  of  the  said 
writing  obligatory  in  the  said  second  count  of  the  said  declaration  mentioned,  which 
was  as  follows  :  "  London,  the  23d  September  1776,  for  star  pagodas  6104^,  at  sixty 
days  sight,  pay  this  first  of  exchange  to  the  order  of  Sir  James  Cockburn,  six  thousand 
one  hundred  and  four,  and  one  third  value  of  the  same,  which  place  to  account." 
Signed  L.  Macleane;  To  John  Macpherson  at  Fort  St.  George,  Madras.  Indorsed 
in  blank,  J.  Cockburn,  Douglas  and  Cockburn,  Alexander  Campbell ;  "  which  said 
writing  obligatory  in  the  said  second  count  of  the  said  declaration  mentioned,  and 
the  condition  thereof,  and  the  said  copy  of  one  of  the  said  sets  of  bills  of  exchange 
under  the  said  last  mentioned  condition  written,  being  read  and  heard,  he  the  said 
Alexander  by  like  leave,  [166]  &c.  &c.  because  he  says,  that  the  said  set  of  bills  of 
exchange  in  the  said  last  mentioned  condition  mentioned,  were  not  nor  were  any  or 
either  of  them  returned,  nor  did  the  same  nor  any  or  either  of  them  come  back  to 
England  duly  protested  for  want  of  payment  thereof,  and  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  Andrew  and  Daniel  ought  to  have  or  maintain 
their  aforesaid  action  thereof  in  this  respect  against  him,  &c." 

The  fifth  plea  was  the  same  as  the  third,  mutatis  mutandis. 

The  sixth  and  seventh  pleas,  which  related  to  the  bond  in  the  third  count,  were 
nearly  the  same  as  the  fourth  and  fifth,  the  only  difference  between  them  arising  from 
the  sums  and  dates  of  a  third  set  of  bills  of  exchange,  as  a  security  for  which  that 
bond  was  given. 

Replication  to  the  second  plea,  "That  the  said  set  of  bills  of  exchange  in  the  said 
condition  mentioned,  after  the  making  of  the  said  writing  obligatory  in  that  plea 
mentioned,  were  sent  over  to  Bombay  aforesaid,  to  David  Scott,  Esq.,  as  the  agent  of 
the  said  Andrew  and  Daniel,  in  order  to  be  there  presented  to  the  said  Lieutenant 
Colonel  Cockburn,  on  whom  the  same  were  drawn,  according  to  the  custom  of 
merchants,  and  that  the  said  set  of  bills  of  exchange,  afterwards,  to  wit,  on  the  22d 
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day  of  August,  in  the  year  of  our  Lord  1777,  arrived  at  Bombay  aforesaid,  and  were 
then  and  there  delivered  to  the  said  David  fScott,  Esquire,  as  the  agent  of  the  said 
Andrew  and  Daniel  as  aforesaid  ;  and  the  said  Andrew  and  Daniel  further  say,  that 
at  the  time  of  the  arrival  of  the  said  set  of  bills  of  exchange  at  Bombay  aforesaid,  the 
said  Lieutenant  Colonel  Cockburn  was  not  there,  but  had  left  that  place,  and  resided 
elsewhere,  whereupon  the  said  Lieutenant  Colonel  Cockburn  not  being  at  Bombay 
aforesaid,  on  the  same  day  and  year  last  aforesaid,  at  the  request  of  the  said  David 
Scott,  one  James  Todd,  a  notaiy  public  at  Bombay  aforesaid,  by  lawful  authority  duly 
admitted  and  sworn,  did  go  to  Robert  Taj'lor,  the  attorney  of  the  said  Lieutenant 
Colonel  Cockburn,  at  Bombay  aforesaid,  lawfully  authorized  to  act  for  him  the  said 
Lieutenant  Colonel  Coekbuiu  in  that  behalf,  and  did  demand  acceptance  of  one  of  the 
said  bills,  whereunto  the  said  Robert  Taylor  answered,  that  the  said  Lieutenant 
Colonel  Cockburn,  who  then  resided  at  Tanna,  had  determined  not  to  accept  the  said 
bills,  as  he  had  no  advice  from  the  said  Sir  James  of  the  nature  of  the  exchange,  nor 
the  reason  of  the  said  draft,  and  the  said  Robert  Taylor  refused  to  accept  the  said  bills, 
for  and  on  the  behalf  of  the  said  Lieutenant  Colonel  Cockburn,  where[167]  upon  the 
said  notary  duly  piotested  the  said  bill  for  want  of  acceptance  thereof,  according  to 
the  usage  and  custom  of  merchant.",  and  the  said  Andrew  and  Daniel  aver,  that  the 
said  Colonel  Cockburn  was  not  at  Bombay  aforesaid,  at  any  time  after  the  arrival  of 
the  said  set  of  bills  of  exchange  there  as  aforesaid,  and  before  one  of  the  said  bills  was 
returned  to  England  as  hereafter  mentioned,  and  that  the  said  Lieutenant  Colonel 
Cockburn  did  not  give  or  leave  with  any  peison  or  persons  whatsoever,  any  order  or 
orders  for  the  acceptance  or  payment  of  the  said  bills,  or  any  one  of  them,  nor  was  or 
were  there  any  poison  or  persons  at  or  in  Bombay  or  Madras,  who  would  either  accept 
or  pay  the  said  uills  or  any  one  of  them,  nor  were  or  was  the  said  bilU  or  any  of  them 
accepted  or  paid,  wherefore  the  said  bills  so  protested  as  aforesaid,  afterwaids,  to  wit, 
on  the  21st  day  of  May,  in  the  year  of  our  Lord  1778,  were  returned  and  came  back 
to  England  so  duly  protested,  no  one  of  the  said  bills  having  been  acquitted  ;  and  this 
the  said  Andiew  and  Daniel  are  ready  to  verify,  &c." 

The  replication  to  the  third  plea  was  the  same,  with  the  addition  of  the  following 
averment,  "And  the  said  Andrew  and  Daniel  further  say,  that  one  of  the  said  set  of 
bills  of  exchange,  so  returned  to  England  with  protest  duly  made,  in  manner  ami  f(jrm 
as  above  is  mentioned,  was  after  such  return,  to  wit,  on  the  26th  day  of  May,  in  the 
year  of  our  Lord  1778,  at  London  aforesaid,  in  the  pari.eh  and  ward  aforesaid,  produced, 
together  with  the  said  protest,  to  the  said  Alexander,  &c."  (the  Defendant). 

The  replication  to  the  fourth  plea  was  also  the  sime,  except  that  it  stated,  that 
the  set  of  bills,  in  that  plea  mentioned,  were  sent  to  Peter  Martin,  at  Madras,  as  the 
agent  of  the  Plaintiff,  in  order  to  be  there  [)resented  to  John  Macpheison  ;  that  John 
Macpherson  had  returned  to  England,  when  the  set  of  bills  mentioned  in  that  plea 
arrived  at  Madias,  and  averred,  "That  the  said  last  mentioned  set  of  bills  were,  after 
such  return  to  England,  to  wit,  on,  &c.  at  &c.  shewn  and  presented  to  the  said  John 
Macpherson  for  payment  thereof;  and  the  said  John  Macpherson  was  then  and  there 
required  to  pay  the  same;  but  that  the  said  John  Macpheison,  at  the  said  time  when 
the  said  last  mentioned  bills  were  so  shewn  and  presented  to  him  as  aforesaid,  or  at 
any  other  time,  <lid  not  pay  the  said  sum  of  money  mentioned  in  the  said  bills,  or  any 
part  thereof,  but  then  and  there  wholly  refused  so  to  do ;  whereupon  the  said  Andrew 
and  Daniel,  afterwards,  to  wit,  [168]  on  the  said  day,  &c.  at  &c.  duly  caused  the  said 
last  mentioned  bills  to  be  protested  for  the  said  non-payment  thereof,  according  to 
the  usage  and  cu.-stom  of  merchants,  no  one  of  the  said  bills  having  been  acquitted; 
whereof  the  said  Alexander  then  and  there  had  notice." 

The  replication  to  the  fifth  plea,  stated  that  the  said  set  of  bills  after  such  return 
and  protest  for  non-payment,  was  produced,  together  with  the  said  protests,  to  the 
said  Alexander. 

The  replication  to  the  sixth  and  seventh  pleas  were  similar  to  the  two  last  above 
stated. 

To  the  two  first  replications  there  was  a  general  demurrer. 

To  the  third  there  was  a  rejoinder,  "that  after  the  arrival  of  the  said  set  of  bills 
of  exchange  at  Fort  St.  George,  Madras  aforesaid,  to  wit  on  the  second  day  of  July 
A.D.  1777,  at  Foit  St.  George,  Madras  aforesaid,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  the  said  Peter  Martin  in  that  plea  mentioned,  caused  one 
of  the  said  set  of  bills  in  that  plea  mentioned,  to  be  presented  and  shewn  to  one  James 
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Henry  Casamajor,  and  one  Charles  Oakley,  then  and  there  being  the  attornies  and 
agents  of  the  said  John  Macpherson,  for  their  acceptance  thereof,  but  that  the  said 
James  Henry  Casamajor  and  Charles  Oakley,  so  being  ihe  attornies  and  agents  of  the 
said  John  Macpherson,  then  and  there  refused,  and  each  of  them  did  refuse  to  accept 
the  same,  whereupon  the  said  Peter  Martin,  afterwards,  to  wit,  on  the  said  2d  day  of 
July,  A.D.  1777,  caused  the  said  bills  to  be  protested  for  want  of  acceptance  thereof, 
which  is  the  same  protesting  of  the  said  bills  for  want  of  acceptance  thereof,  as  is 
mentioned  in  the  said  plea  of  the  said  Andrew  and  Daniel,  by  them  above  pleaded  by 
way  of  reply,  &c." 

The  rejoinders  to  the  fourth,  fifth,  sixth  and  seventh  replications  stated  in  like 
manner  that  the  several  sets  of  bills  were  respectively  presented  to  Casamajor  and 
Oakley  for  acceptance,  which  was  by  them  refused,  &c. 

To  these  rejoinders  there  were  general  demurrers. 

This  case  was  argued  in  Hilary  Term  last,  by  Bond,  Serjt.,  for  the  Defendant,  and 
Lawrence,  Serjt.,  for  the  Plaintiffs,  and  a  second  time  in  Easter  Term  by  Rooke,  Serjt., 
for  the  Defendant,  and  Le  Blanc,  Serjt.,  for  the  Plaintiffs.  On  the  part  of  the  Defen- 
dant the  arguments  were  as  follow. 

The  question  for  the  decision  of  the  Court  in  this  case  is,  whether  the  matter 
alleged  in  the  replications  to  the  two  special  pleas  pleaded  to  the  first  count  in  the 
declaration,  to  which  replications  the  Defendant  has  demurred,  is  such  an  answer  to 
the  pleas  as  [169]  will  intitle  the  plaintiffs  to  recover;  for  though  there  are  demurrers 
to  the  rejoinders,  yet  on  those  demurrers  the  same  question  arises  with  respect  to  the 
bonds  stated  in  the  second  and  third  counts,  as  appears  on  the  former  demurrers. 
That  question  in  substance  is,  whether,  when  there  is  a  bond  conditioned  for  the  pay- 
ment of  money  within  thirty  days  after  bills  are  returned  from  the  East  Indies 
protested  for  non-payment,  or  notice  given  of  their  being  so  returned,  such  bond  is 
forfeited  by  a  refusal  to  pay,  on  the  bills  being  returned  protested  for  non-acceptance  ?  It 
seems  impossible  to  answer  this  question  in  the  affirmative,  unless  it  can  be  shewn  that 
a  protest  for  non-payment,  and  a  protest  for  non-acceptance,  are  one  and  the  same  thing. 
If  there  be  a  clear  difl'erence  between  the  two  instruments,  recognized  and  adopted 
by  courts  of  law,  then  it  will  follow,  that  the  obligee,  in  order  to  recover  on  the  bond, 
must  produce  a  protest  for  non-payment,  and  that  he  cannot  satisfy  the  terms  of  the 
obligation,  by  a  protest  for  non-acceptance.  Now  it  cannot  be  denied  that  there  is 
such  a  difference.  A  bill  protested  for  non-acceptance  may  yet  be  paid  at  the  time 
when  it  becomes  due.  If  an  indorser  of  a  foreign  bill  is  called  upon  to  pay  it,  in 
consequence  of  its  not  being  accepted,  it  is  the  received  practice  among  merchants, 
that  the  indorser  shall  not  sue  the  drawer  without  producing  a  protest  for  non-pay- 
ment («),  which  cannot  be  made  before  the  time  when  the  bill  becomes  due.  But  the 
most  material  distinction  is,  that  a  protest  for  non-acceptance  may  be  made  immediately 
on  the  acaeplance  being  refused,  but  a  protest  for  non-payment,  not  before  the  day  of 
payment  arrives ;  and  it  is  on  this  distinction  that  the  present  case  chiefly  depends, 
the  bills  being  drawn  at  sixty  days  sight.  For  if  it  be  possible  to  put  a  protest  for 
non-acceptance,  and  a  protest  for  non-payment  on  the  same  footing,  and  to  make  the 
former  equivalent  to  the  latter,  there  is  an  end  of  those  provisions  which  the  parties 
concerned  in  Indian  remittances  anxiously  make,  in  order  to  induce  the  holder  of  the 
bills  to  wait  till  the  time  of  payment  in  case  they  are  not  accepted.  In  the  course  of 
these  Indian  transactions,  it  frequently  happens  that  the  holder  sends  the  bills  by  one 
ship,  and  the  drawer  his  ailvices  by  another  :  now  as  the  drawer  is  aware  that  the 
bills  may  possibly  arrive  in  India  before  the  advices,  and  that  the  drawee  will  probably 
not  accept  them  without  ad[170]-vice,  it  is  usual  for  the  drawer  to  offer  a  considerable 
advantage  to  the  holder,  as  an  inducement  for  him  to  keep  the  bills  in  India  till  the 
time  of  payment,  which  is  commoidy  sixty  days  after  sight,  instead  of  sending  them 
back  protested  for  non-acceptance  :  a  collateral  security  is  therefore  given,  to  pay  so 
much  per  pagoda,  if  the  bills  are  returned  protested  for  non-payment.  Now  if  the 
Court  were  to  say,  that  the  terms  of  the  bonds  were  complied  with,  by  the  bills  being 
returned  protested  for  non-acceptance  {b),  they  would  destroy  all  the  advantage,  which 

(a)  This  was  stated  to  be  the  practice  among  merchants,  but  quaere? 

(b)  In  this  part  of  the  argument,  a  case  of  Stavely  v.  Crawford  was  cited,  tried 
before  Mr.  J.  BuUer  at  Guildhall,  at  the  Sittings  after  Trinity  Term  1784,  on  a  bond 
similar  to  the  present,  where  there  were  three  pleas;  two  of  usury,  and  the  third, 
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it  was  the  intent  of  the  parlies  to  give  the  drawers  of  the  bills,  and  the  obligors  of 
the  bonds,  namely,  a  delay  of  sixty  days,  duiiiig  whieh  time  the  ailvices  that  such 
bills  were  drawn  might  arrive  in  India,  or  elFects  might  be  sent.  That  this  was  the 
intent  of  the  paities  is  manifest  beyond  a  doubt,  and  there  cannot  be  a  safer  rule  in 
the  construction  of  a  contract,  than  the  intent  of  the  parties  contracting.  It  is  also  a 
rule  of  law,  that  where  there  is  an  obligation  with  a  condition,  the  condition  shall  be 
construed  most  in  favour  of  the  obligor,  though  a  single  bond  shall  be  taken  strictly 
against  him.  Co.  Ijitt.  L'06.  1  Saund.  66.  And  it  was  said  by  Mr.  Justice  Buller 
in  Slratun  v.  liastall,  2  Term  Kep.  B.  li.  370,  "that  against  a  surety,  the  contract 
cannot  be  carried  beyond  the  strict  letter  of  it,"  and  in  the  present  case  the  Defendant 
Campbell  joined  in  the  bonds  as  a  surety. 

On  the  part  of  the  Plaintiffs  the  arguments  took  the  following  course : — 
In  this  case  there  are  two  questions :  the  first,  What  was  the  intention  of  the 
parties  according  to  the  true  construction  of  the  contract ;  the  second,  Whether, 
supposing  the  terms  of  it  not  to  have  been  literally  complied  with,  there  has  not  been 
a  substantial  performance  of  the  conditions?  With  respect  to  the  first  ijuestion,  the 
facts  admitted  by  the  pleadings  are  these  :  the  Plaintifrs  were  desirous  to  remit  money 
to  India,  and  in  order  to  make  the  remittance,  they  applied  to  the  Defeixlant  and  the 
other  obligors,  to  give  them  bills  of  exchange  in  England,  payable  in  India,  for  which 
they  paid  a  valuable  consideration  ;  [171]  and  there  was  an  agreement  between  the 
parlies,  that  in  case  the  bills  were  not  paid  in  India,  the  obligors  would  pay  the 
obligees  after  a  certain  rate  per  pagoda,  within  thirty  days  after  the  bills  should  be 
returned  protested  for  non  payment.  Now  this  being  the  nature  of  the  contract,  the 
parlies  are  to  be  presumed  to  have  entered  into  it  with  a  knowledge  of  ihe  general 
law  relating  to  bills  of  exchange,  which  form  the  basis  of  it.  That  law  is,  that  the 
drawer  of  a  bill  of  exchange,  by  the  act  of  drawing  it,  undertakes,  among  other  things, 
that  the  person  on  whom  it  is  drawn,  shall  be  found  at  the  place  where  he  is  described 
as  being,  for  the  par()ose  of  the  bill  being  presented  to  him,  and  that  he  shall  accept 
it  when  presented.  If  the  bill  be  not  accepted,  the  holder  may  immediately  sue  the 
drawer,  without  waiting  for  the  expiration  of  the  time,  when  it  becomes  due.  Bright 
V.  Furrier,  Bull.  K.  P.  269.  Milford  v.  Mayor,  Dougl.  54  (8vo  eilit.).  This  being  the 
general  law  on  the  subject,  if  in  this  particular  instance  any  thing  more  is  to  be  done 
by  the  Plaintiffs,  than  is  usually  re(iuired  from  the  holder  of  a  bill  of  exchange,  it 
ought  to  have  been  stated  expressly  and  unequivocally  in  the  conditions  of  the  bonds, 
otherwise  the  Court  will  not  intend  that  it  was  the  intenlinn  of  the  parties  that  the 
holders  of  the  l)ill3  in  question  should  do  any  thing  out  of  tlie  usual  course  of  pro- 
ceeding. If  it  had  been  their  intention  that  the  holders  should  keep  the  bills  sixty 
days  in  India,  such  intention  ought  to  have  been  clearly  expressed.  The  parties  are 
to  be  considered  as  using  language  in  its  proper  signification  ;  when,  therefore,  they 
speak  of  bills  being  returned  duly  protested,  they  must  be  understood  to  mean,  that 
the  bills  should  be  returned  with  such  protest  as  the  law  requires  in  such  cases,  which 
is  obviously  a  protest  for  non-aceeptance.  And  this  will  evidently  appear  on  the  face 
of  the  condition  itself,  by  a  fair  and  easy  transposition  of  the  words  "for  want  of 
payment;"  for  let  those  words  precede  in  the  sentence  the  words  "duly  protested," 
which  they  may  do  without  any  violence  to  the  construction,  and  the  condition  will 
be  "if  the  bills  should  be  returned  for  want  of  payment,  duly  protested,"  &c. 

But  secondly,  the  conditions,  if  not  lilerall}',  have  at  least  been  substantially  per- 
foimed.  It  is  confessed  by  the  pleadings,  that  when  the  first  set  of  bills  arrived  in 
India,  Colonel  Cockburn,  on  whom  they  were  drawn,  was  not  at  Bombay,  and  his 
attorney,  on  being  applied  to,  refused  to  accept  them.  The  contract  [172]  therefore, 
whieh  had  been  entered  into  with  the  drawer,  failed  in  the  first  instance;  the  drawee 
was  not  found  at  the  place  where  he  was  described  to  be  by  the  bills ;  and  his  attorney 
refused  to  accept ;  under  these  circumstances,  the  otdy  protest  that  could  be  made  was 
made,  which  was  a  protest  for  non-acceptance.  With  respect  to  the  two  other  sets  of 
bills,  which  were  drawn  upon  Maepherson  at  Madras,  the  |)laee  also  where  he  was  to 
be  found  was  described  in  the  bills;  but  when  the  bills  came  to  Madras,  he  had  left 

that  "  the  bill  was  not  returned  duly  protested  for  non-payment,"  and  issues  joined 
on  those  pleas  ;  and  the  Plaintiff  was  nonstu'ted  for  want  of  a  protest  for  nonpayment. 
But  as  that  case  seemed  to  turn  merely  on  the  form  of  the  issue,  and  therefore  nut  to 
be  applicable,  it  is  omitted  in  the  statement  of  the  argument. 
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India,  and  was  returned  to  Europe,  and  according  to  the  additional  fact  disclosed  in 
the  rejoinder,  and  admitted  by  the  demurrer,  it  appears  that  the  holders  applied  to 
Messrs.  Oakley  and  Casamajor,  who  were  the  attornies  of  Macpherson  for  other 
purposes,  to  know  whether  they  would  accept  the  bills,  which  they  positively  refused. 
What  do  the  holders  do  upon  this?  They  protest  the  bills  for  non-acceptance,  and 
send  them  back  to  England,  the  only  place  where  the  person  on  whom  they  were 
drawn  was  to  be  found  ;  at  that  place  they  are  presented  to  him  for  payment,  having 
been  previously  protested  for  non-acceptance  at  Madras,  and  he  refuses  to  pay  them. 
So  that  with  respscc  to  the  two  litter  sets  of  bills,  the  person  on  whom  they  were 
drawn,  not  being  to  be  found  at  the  place  where  he  was  described  to  be,  and  where 
the  drawer,  by  the  terms  of  his  contract,  bad  engaged  he  should  be,  and  nobody 
being  there  who  had  authurity  to  accept  or  pay  ihem  for  him,  they  are  sent  after  him 
to  the  place  where  he  is,  and  be,  on  their  being  presented  to  him  for  payment,  refuses 
to  pay  them  ;  upon  which  there  is  a  protest  for  non-payment,  and  due  notice  given  to 
the  parties,  to  whom  notice  was  to  be  given  by  the  condiiions  of  the  bonds.  Every 
thing  therefore  which  the  holders  of  the  bills  could  do,  has  been  done,  and  if  the  terms 
of  the  contract  have  not  been  strictly  followed,  they  have  been  performed  cy-pres. 
From  the  very  nature,  indeed,  of  the  transaction,  it  was  impossible  there  should  be  a 
protest  for  non-payment  in  India.  The  bills  are  drawn  payable  sixty  days  after  sight. 
Now  a  protest  for  non-payment  cannot  be  made  till  the  time  of  payment  arrives  :  in 
the  present  case  the  time  of  payment  could  not  happen  till  after  sixty  days  had 
elapsed  from  the  sight  of  the  bills  by  the  drawee  :  but  as  they  were  never  seen  in 
India  by  the  person  on  whom  they  were  drawn,  the  sixty  days  could  never  begin  to 
run,  and  consequently  the  time  of  payment  could  never  arrive  (a)':  it  was  [173] 
impossible  therefore  to  comply  with  that  part  of  the  condition  which  required  a 
protest  for  non  payment  in  In  lia.  But  a  bond,  with  an  impossible  condition,  becomes 
a  single  obligation,  and  the  obligee  is  entitled  to  recover  on  it.  So  if  the  condition 
becomes  impossible  by  the  act  of  the  obligor.  Now  heie  both  Colonel  Cockburn  and 
Mr.  Macpherson  were  the  correspondents  of  the  obligors,  and  the  conditions  of  the 
bonds  were  rendered  impossible  by  their  being  respectively  absent  from  the  places 
where  the  bills  described  them  to  be ;  it  is,  therefore,  quasi  the  act  of  the  obligors 
themselves  which  renders  the  conditions  impossible.  In  Brooke,  Abr.  tit.  Condition, 
pi.  127,  four  cases  are  mentioned  of  conditions  becoming  impossible,  namely,  where 
the  impossibility  arises  from  the  act  of  God,  of  a  stranger,  of  the  obligor,  and  the 
obligee.  The  first  and  last  are  sufficient  to  prevent  a  forfeiture,  actus  Dei  nemini 
facit  injuriam,  and  the  obligee  cannot  take  advantage  of  his  own  wrong.  But  in  the 
second  case  the  forfeiture  is  not  prevented,  for  the  obligor  has  undertaken  that  he 
can  rule  and  govern  the  stranger,  and  in  the  third  his  own  act  shall  not  excuse  it. 
Here  too  the  obligors  undertook  that  the  strangers.  Colonel  Cockburn  and  Mr. 
Macpherson,  should  be  at  the  place  where  they  were  described  to  be,  and  accept 
the  bills. 

If  then  the  conditions  of  these  bonds  could  not  be  strictly  and  literally  performed, 
it  was  sufficient  that  the  performance  should  be  as  near  as  possible  to  the  terms  of 
them.  In  Lit.  sec.  3.52,  it  is  said  "If  a  feoffment  be  made  upon  condition  that  the 
feoffee  shall  give  the  land  to  the  feofi'or  and  to  the  wife  of  the  feoffor,  to  have  and  to 
hold  to  them  and  to  the  heirs  of  their  two  bodies  engendered,  and  for  default  of  such 
issue,  the  remainder  to  the  right  heirs  of  the  wife  ;  in  this  case,  if  the  husband  dieth, 
living  the  wife,  before  any  estate  in  tail  made  unto  them,  &c.  then  ought  the  feoffee 
to  make  an  estate  to  the  wife,  as  near  the  condition,  and  also  as  near  to  the  intent 
of  the  condition,  as  he  may  make  it :  that  is  to  say,  to  let  the  land  to  the  wife  for 
term  of  life,  without  impeachment  of  waste,  the  remainder  after  her  decease  to  the 
heirs  of  the  body  of  her  husband  on  her  begotten  (a)-:  and  for  default  of  such  issue, 
the  remainder  to  the  right  heirs  of  the  husband."  And  Lord  Coke  commenting  on 
this  passage  219  b,  says,  "A.  iufeolfs  B.  upon  condition  that  B.  shall  make  [174]  an 
estate  in  frank-marriage  to  C.  with  one  such  as  is  the  daughter  of  the  feoffor :  in  this 
case,  he  cannot  make  an  estate  in  frank-marriage,  because  the  estate  must  move  from 
the  feoffee,  and  the  daughter  is  not  of  his  blood  ;  but  yet  he  must  make  an  estate  to 

(a)'  But  qufere  of  this? 

(a)-  See  2  Blac.  731,  the  observation  of  Wilraot,  Ch.  J.,  on  this  passage,  and  the 
note  (3)  Harg.  and  Butl.  Co.  Lit.  219  a. 
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them  for  their  lives,  for  this  is  as  near  the  condition  as  bo  can.  And  so  it  is,  if  the 
condition  hi  to  make  to  A.  (who  is  a  mere  layman)  an  estate  in  frank-almoigno,  yet 
he  must  make  an  estate  to  him  for  hU  life,  for  the  reasDti  here  yielded  by  Litlleton." 
The  same  doctrine  is  laid  down  in  Eaton  v.  Butler,  Sir  W.  Jones,  180,  Palm.  552, 
which  was  debt  by  Richard  Eaton  and  his  wife,  who  was  administratrix  of  William 
Butter,  against  Margaret  Butter  executrix  of  John  Butter,  upon  an  obligation  made 
by  the  testator  ;  the  condition  of  which  was,  that  if  ho  should  happen  to  die  without 
issue  of  his  body  lawfully  begotten,  that  then,  if  the  said  John  Butter  by  his  last  will, 
or  oiherwi.se,  in  writing,  should,  in  his  life  time,  lawfully  assure  or  convoy  to  the  said 
Willi:un  Butter,  his  heirs  and  assigns,  certain  lauils,  &c.  &c.  the  obligation  to  be  void, 
&c.  The  plea  was,  that  AVilliam  Butter  died  in  the  lifetime  of  the  obligor,  to  which 
there  was  a  derauirer ;  and  after  much  argument  the  Court  held  that  the  Plaintitl'  was 
iutitled  to  recover.  The  principal  question  was,  whether  the  obligor  was  not  bininil 
to  convey  the  estate  to  the  heir  of  William  Butter;  and  though  all  the  Court  held, 
that  where  a  condition,  possible  at  the  beginning,  becomes  absolutely  impossible  by 
the  act  of  God,  the  party  is  discharged,  yet  Whitlock  and  Jones  held,  that  where  a 
condition  could  not  be  literally  performed,  by  the  act  of  God,  it  should  be  performed 
as  near  the  inteiilion  c){  the  parties  as  possible  ;  and  in  the  leport  in  Palmer,  554, 
it  is  staled  that  three  of  the  judges,  in  the  absence  of  Dodderidgo,  held  that  the  case 
of  an  obligation  did  not  difler  in  reason  from  that  of  a  feoH'ment  upon  condition,  put 
by  Litlleton  ;  for  one  was  an  obligation  in  rem,  the  other  in  personam. 

Upon  the  whole  therefore  it  is  submitted,  that  the  Plaintiffs  are  entitled  to  recover. 

Cur.  advis.  vult. 

LoKD  Chief  Justice  Eyke.  This  is  an  action  of  debt,  brought  by  the  Plaintitl'  upon 
three  iJirtorent  bonds,  in  all  of  which  the  Defendant  was  bound,  but  bound  upon  tlitt'ercnt 
considerations.  Upon  oyer  of  the  condition  of  the  bond  in  the  first  count  mentioned 
in  the  declaration,  the  substance  of  it  is,  that  Sir  [175]  James  Cockburn  had  delivered 
to  the  Plainlitfs  French  and  ilobson,  for  value  received,  a  set  of  bills  of  exchange, 
bearing  even  date  with  the  bond,  drawn  by  Sir  James  Cockburn  on  Lieutenant  Colonel 
Cockburn  in  Bombay,  for  12I0-l.\  star  p.igodas,  payable  sixty  days  after  sight,  to  the 
order  of  Douglas  and  Company,  and  by  them  indorsed,  and  also  indorsed  by  Lauchlau 
Macleane  and  Alexander  Campbell,  which  bills  are  set  forth  in  the  condilion,  but 
nothing  turns  upon  the  form  of  them.  Then  the  conditions  of  the  bond  are,  that  if 
these  bills  of  exchange,  or  any  of  them,  shall  be  duly  paid  at  Bombay,  according  to 
their  tenor,  or  if  any  of  them  shall  be  returned  and  come  back  to  England,  duly 
protested  for  want  of  payment,  and  Sir  James  Cockburn,  Henry  Douglas,  Lauchlau 
Macleane  and  Alexander  Campbell,  or  any  of  them,  shall  pay  to  French  and  Ilobson 
within  thirty  days  after  any  of  these  bills,  so  returned  with  protest  duly  made  for 
want  of  ]iayment,  shall  be  produced  to  them,  or  legal  notice  given  to  them,  the  full 
amount  of  such  bills  of  exchange,  after  the  rate  of  ten  shillings  sterling  per  pagoda, 
then  the  obligation  was  to  be  void,  or  otherwise  to  remain  in  full  force.  After  having 
thus  stated  the  conditions  upon  oyer,  the  Defendant  pleads,  that  the  set  of  bills  of 
exchange  in  the  condition  mentioned,  were  not,  nor  were  any  or  either  of  them 
returned,  nor  did  the  same  or  either  of  them  come  back  to  England  duly  protested  for 
want  of  payment. 

lie  jileads  also  another  plea,  the  substance  of  which  is,  that  these  bills  of 
exchange  with  protests  upon  them  for  non-payment,  were  never  produced,  or  legal 
notice  given  of  them  to  Sir  James  Cockburn,  Henry  Douglas,  Lauchlau  Maclcmie, 
and  Alexander  Campbell,  or  either  of  them.  With  respect  to  the  bond  in  the 
second  count  of  the  declaration,  the  condition  of  that  bond,  as  staled  upon  oyer, 
is,  (after  reciting  that  Lauchlau  Macleane  had  delivered  to  French  and  Hobson 
for  value  received,  another  set  of  bills  of  exchange,  drawn  by  Macleane  on  John 
Macpherson,  Esqr.  at  Fort  St.  George,  Madras,  in  the  East  Indies,  for  6104^'  pagodas, 
payable  at  sixty  days  after  sight,  to  the  order  of  Sir  James  Cockburn,  and  by  him 
indorsed,  also  indorsed  by  Douglas  and  Company,)  in  substance  the  same  as  the 
condition  annexed  to  the  former  bond,  and  the  pleas  are  the  same.  With  respect  to 
the  third  bond,  upon  oyer,  the  conditio!)  of  that  bond  recites  another  set  of  bills  of 
exchange  for  another  sum,  drawn  by  Lauchlau  Macleane  on  John  Macpherson  having 
been  dtlivertd  to  those  paities,  and  is  also  in  substance  the  [176]  same  with  the 
condition  of  the  foimer  bond  ;  and  the  pleas  are  also  in  substance  the  same. 

The  replication  to  the  first  plea,  which  applies  to  the  fiist  of  these  bonds,  is,  that 
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the  set  of  bills  mentioned  in  the  condition,  were  sent  over  to  Bombay  to  Daniel  Seott, 
Esq.  as  the  agent  of  the  Plaintiff,  in  order  to  be  there  presented  to  Lieutenant  Colonel 
Cockburn  ;  that  this  set  of  bills  of  exchange  arrived  in  Bombay,  upon  the  •22d  of  August 
in  the  year  1777,  and  were  there  delivered  to  Mr.  Scott  as  the  Plaintiff's  agent ;  that 
at  the  time  of  the  arrival  of  these  bills,  Colonel  Cockburn  was  not  in  Bombay,  but 
had  left  that  place,  and  resided  elsewhere  ;  that  at  the  request  of  the  agent  Scott, 
James  Todd  a  notary  public  at  Bombav,  went  to  Robert  Taylor,  the  attorney  of  Colonel 
Cockburn,  and  demanded  of  him  acceptance  of  one  of  these  bills,  to  which  he  answered, 
that  Lieutenant  Colonel  Cockburn,  who  then  resided  at  Tanna,  had  determined  not 
to  accept  those  bills,  as  he  had  had  no  advice  from  Sir  James  Cockburn  of  the  nature 
of  the  exchange,  nor  the  reason  of  the  draft.  By  the  way,  I  would  observe  here,  that 
this  manner  of  stating  evidence  in  pleadings  is  extremely  irregular  and  defective 
pleading,  and  should  be  avoided. 

It  goes  on  to  state,  that  this  notary  public  then  protested  the  bills  for  want  of 
acceptance,  according  to  the  usage  and  custom  of  merchants  ;  it  also  states  that  Colonel 
Cockburn  was  not  at  Bombay  at  any  time  after  the  arrival  of  these  bills  of  exchange, 
and  before  they  were  returned  to  England ;  that  Colonel  Cockburn  left  no  orders 
with  any  person  whatsoever,  for  the  acceptance  or  payment,  or  any  persons  who  would 
accept  or  pay  the  bills,  nor  were  they  accepted  or  paid,  and  therefore  the  bills  so 
protested  were  returned  and  came  back  to  England,  no  one  of  them  having  been 
acquitted.  This  therefore  is  the  replication  to  that  plea,  which  states  that  the  bills 
of  exchange  were  never  returned  to  England  protested  for  non-payment.  As  to  the 
plea  that  states,  that  the  parties  had  never  produced  or  shewn  to  them  the  bills 
returned  protested  for  non-payment,  they  reply  the  same  matter  in  substance  as  in  the 
former  replication,  with  the  addition  that  the  bills  that  had  been  returned  thus  protested 
for  non-acceptance,  had  been  produced  and  shewn  to  the  parties,  according,  as  they 
insist,  to  the  terras  of  the  condition. 

With  respect  to  the  plea  to  the  second  count  of  the  declaration,  they  reply,  that 
the  bills  mentioned  in  the  condition,  [177]  were  sent  over  to  Madras  to  Peter  Martin 
the  agent  of  the  Plaintiffs,  to  be  presented  to  Mr.  Macpherson,  on  whom  the  s^ime 
were  drawn  ;  that  they  arrived  at  Fort  St.  George  on  the  2d  of  July  1777,  that  they 
were  delivered  to  Peter  Martin  as  the  Plaintiffs'  agent,  that  at  the  time  of  their 
arrival  Mr.  Macpherson  was  not  at  Fort  St.  George,  but  had  left  that  place,  and 
was  returned  to  England,  and  thereupon  Mr.  Macpherson  not  being  at  Fort  St. 
George,  Peter  Martin  caused  the  bills  to  be  protested  for  want  of  acceptance : 
And  the  replication  goes  on  to  aver,  that  Mr.  Macpherson  was  not  at  Fort  St.  George, 
at  any  time  after  the  arrival  of  this  set  of  bills,  and  before  they  were  returned  to 
England  ;  and  that  he  did  not  leave  any  order  or  orders  for  the  acceptance  or  payment 
of  the  bills,  or  any  of  them  ;  that  there  was  no  person  at  Fort  St.  George  who  would 
accept  or  pay  them  :  that  the  bills  so  protested  for  non-acceptance,  on  the  2d  of  May 

1778,  came  back  to  England,  so  duly  protested,  no  one  of  them  having  been  paid.  It 
then  goes  on  to  state,  and  in  this  respect  it  differs  essentially  from  the  former  replica- 
tion, that  these  bills,  after  they  were  returned  to  England,  upon  the  18th  of  January 

1779,  were  presented  to  Mr.  Macpherson  for  payment,  and  that  Mr.  Macpherson  was 
then  required  to  pay  them,  but  that  Mr.  Macpherson  did  not  pay  them,  or  any  part 
of  them,  but  refused  so  to  do;  and  thereupon,  on  the  18th  of  January  1779,  the 
Plaintiff  caused  these  bills  to  be  protested  for  non-payment,  of  which  the  Defendants 
had  notice.  They  insist  therefore,  that  though  these  bills  were  not  sent  back  from 
India,  protested  for  non-payment,  yet  having  been  sent  back  protested  for  non- 
acceptance,  and  then  having  been  here  in  England  shewn  to  Macpherson,  and 
payment  demanded,  which  payment  was  refused,  and  having  been  here  protested 
for  non-payment,  this  satisfies  the  condition,  and  iiititles  the  Plaintiffs  to  call 
for  the  payment  of  the  money,  according  to  the  terms  of  the  condition.  They 
repeat  the  substance  of  this  replication,  in  order  to  meet  the  case  which  is  pleaded, 
with  respect  to  their  not  having  notice  of  the  bills  having  been  returned  for  non- 
payment. 

They  then  go  on  to  the  third  count  of  the  declaration  ;  and  the  replication  is,  in 
substance,  the  same  upon  the  third  count,  as  it  is  upon  the  second.  There  is  a 
demurrer  on  the  part  of  the  Defendant  to  the  first  replication,  and  a  frivolous  rejoinder 
to  the  second  and  third;  and  in  the  end,  that  rejoinder  produces  another  ddnurrer, 
and  so  the  whole  question  comes  before  the  Court,  upon  a  demurrer  joined  between 
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those  parties  upon  different  parts  of  the  pleadings,  and  the  points  that  arise  [178] 
upon  this  demurrer  result  to  these  few  and  simple  questiotis,  viz.  Whether  the 
Plainliffs  have  shewn  that  they  have  performed  the  conditions,  on  their  part  to  be 
performed,  so  as  to  intitlc  them  to  call  for  a  performance  of  the  conditions  on  the  part 
of  the  Defendant,  or  in  failure  of  that  performance,  to  demand  payment  ;  and  the  case 
does  not  lie  very  wide,  but  rather  in  a  narrow  compass.  We  agree  with  those  who 
object,  that  the  Plaintiffs  have  not  in  this  instance  performed  their  part  of  the  con- 
ditions, that  these  conditions  are  to  be  understood  according  to  the  tiue  intent  of  the 
parties.  We  agree  farther,  that  if  it  appears  that  the  condition  of  a  bond  is  impossible 
to  be  performed,  the  bond  becomes  a  single  bond,  because  the  obligation  i.s  created, 
and  the  parly  is  to  obtain  a  defeasance  of  that  obligation  as  he  may  ;  if  he  cannot 
obtain  that  defeasance,  in  conseqnencc  of  the  terms  of  it  being  originally  impossible, 
the  consequence  is,  that  he  has  entereil  into  a  bond,  and  he  has  nothing  to  say  against 
the  penalty  of  it,  therefore  he  must  pay  it  (a)'.  We  also  agree,  that  if  there  be  a 
default  in  the  Defendant,  by  occasion  of  which  default  it  is  impossible  that  something, 
which  according  to  the  terms  of  the  condition,  is  in  the  order  of  things  precedent,  and 
to  be  performed  on  the  part  of  the  plaintiff",  should  be  performeii,  in  that  case,  as  it 
cannot  be  performed,  the  performance  of  it  is  dispensed  with.  On  the  other  hand, 
every  possiljle  condition,  upon  which  money  is  to  become  payable,  must  be  performed, 
or  must  be  dispensed  with  upon  sufficient  ground,  before  the  money  is  demandable 
in  an  action  ;  and  in  the  action  in  which  it  is  demanded,  it  must  appear  that  the  con- 
dition has  been  performed,  if  not  literally,  at  least  substantially,  or  that  by  reasan  of 
some  default  in  the  opposite  party,  the  performance  of  the  condition  has  been  pre- 
vented, which  dispenses  with  that  performance.  And  to  come  nearer  to  the  present 
case,  if  there  is  a  condition  annexed  to  a  writing  obligatory,  for  the  benefit  of  the 
obligor,  and  the  obligee  is  by  the  terras  of  it  to  do  the  first  act,  or  to  concur  with  the 
obligor  in  doing  the  first  act,  he  must  do,  or  concur  in  doing  that  first  act,  before  ho 
can  demand  the  penalty.  If  a  stranger  is  to  do  the  first  act,  the  obligor  is  to  procure 
that  stranger  to  do  it,  it  being  for  his  benefit;  but  if  the  obligee  himself  is  to  do  it, 
the  obligee  cannot  demand  the  penalty  till  he  has  done  it ;  it  is,  with  regard  to  him, 
in  the  nature  of  a  condition  precedent. 

If  this  wanted  authority,  there  is  a  case  in  2  Saund.  106,  Holdipp,  executor  of  Dnwse, 
V.  Olway,  which  is  a  strong  authority  for  a  proposition,  which  in  my  opinion  wants  no 
authority,  [179]  because  it  stands  upon  plain  jirinciples.  That  was  a  case  in  error 
from  the  Court  of  Common  Pleas.  It  was  an  action  of  debt  on  a  bill  obligatory  made 
by  the  testator  to  Otway  for  681.  which  he  covenanted  to  pay,  as  soon  as  several  bills 
of  costs  of  the  testator,  expended  in  the  prosecution  of  suits  in  law  or  equity,  for 
Kobert  and  Margeiy  Kiggs,  should  be  duly  audited,  debated  and  settled  by  two 
attornies,  to  be  indifferently  chosen  between  them,  to  examine  and  state  the  accounts 
of  the  bills  ;  one  third  of  which  was  to  be  paid  by  the  plaintiff  to  Otway.  The 
Plaintiff  protesting  that  he  was  always  ready  on  his  part  to  do  every  thing  that  was 
0!i  his  pait  to  be  performed,  and  protesting  that  there  was  nothing  duo  on  any  bill  of 
costs,  in  the  prosecution  of  any  suits,  averred,  that  the  testator  in  bis  life  lime,  or  the 
Defendant  since,  had  never  shewn  nor  produced  any  bills  of  costs  expended  in  the 
])rosecution  of  the  suits  aforesaid,  to  be  auilited,  debated  and  settled  ;  he  therefore 
concluded  that  he  was  well  entitled  to  maintain  his  action.  The  judgment  was  by 
default.  It  went  into  the  Court  of  King's  Bench  by  error,  upon  another  point ;  that 
point  which  we  have  lately  had  under  consideration  here  (a)'^,  with  respect  to  the  power 
of  the  Court  themselves  to  assess  the  damages,  with  the  assent  of  the  Plaintiff.  That 
point  was  decided  against  the  Plaintiff  in  error,  but  in  the  course  of  the  argument, 
another  objection  was  taken  by  Saunders,  a  man  who  very  well  understood  what  he 
was  doing;  he  objected,  that  the  Plaintiff  had  not  sufficiently  intitled  himself  to  his 
action,  for  the  681.  was  not  to  be  paid  till  the  bills  of  costs  were  settled  by  the  two 
attornies  ;  that  the  averment  was  nothing  to  the  purpose,  for  the  testator  was  not 
bound  to  produce  any  bills  to  any  body,  but  the  two  attornies :  That  the  Plaintiff 
ought  to  have  averred,  that  two  attornies  were  chosen,  and  that  the  testator  did  not 
produce  the  bills  of  costs  to  them  to  be  settled  ;  or  he  ought  to  have  averred,  that  he 
had  appointed  one  attorney,  and  had  required   the  testator  to  appoint  another,  to 

(ay  [Vide  1  Saund.  66,  and  notes.] 
(a)2  Vide  ante,  vol.  i.  pp.  252,  528,  541. 
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examine  and  settle  the  bills,  which  the  testator  had  refused  to  do,  by  which  it  might 
have  appeared  that  the  Plaintiff  was  in  no  fault,  and  that  there  was  a  default  in  the 
testator:  That  the  money  was  payable  u[)on  the  settling  of  the  bill  by  the  two 
attornies.  This  did  not  appear  to  have  been  done,  nor  that  there  was  any  default  in 
the  testator,  by  occasion  of  which  it  was  not  done  ;  and  of  this  opinion  was  the  whole 
Court.  However  they  meant  to  give  judgment  nisi,  meaning  to  consider  the  question  ; 
but  Jones,  who  was  counsel  with  the  Defendant  in  error,  thinking  [180]  that  he  could 
not  maintain  the  judgment,  in  order  to  expedite  the  cause,  that  another  action  might 
be  brought,  desired  that  judgment  might  be  pronounced,  rever.siag  the  judgment  by 
default  in  the  Court  of  Common  Pleas.  The  grounds  upon  which  that  reversal 
proceeded  are  clearly  stated  ;  they  are  very  rational,  and  appear  to  me  to  have  a 
direct  application  to  the  present  ease,  to  establish  the  grounds  upon  which  our  decision 
now  ought  to  proceed.  With  regard  to  the  language  of  the  conditions  stated  in  the 
pleadings,  there  is  no  ambiguity  in  it,  nor  any  doubt  as  to  the  intent  of  the  parties. 
The  words  are  plain,  that  the  money  is  to  be  payable  here,  in  the  event  of  the  bills 
being  sent  back  protested  for  non-payment.  A  protest  for  non-payment  is  perfectly 
intelligible,  and  known  ;  and  it  is  undoubtedly  a  different  thing  from  a  protest  for 
non-acceptance;  that  difference  was  so  clearly  demonstrated  in  the  course  of  the  argu- 
ment, that  it  is  not  necessary  fur  me  now  to  point  it  out.  With  regard  to  any  supposed 
difficulty  having  arisen,  which  prevented  the  returning  the  bills  protested  for  non- 
payment, it  is  impossible  to  make  out  that  there  was  any  difficulty  created  by  any 
body  :  and  therefore  the  question,  by  whom  the  difficulty  ^vas  created,  does  not  arise ; 
in  truth  there  was  no  difficulty  at  all  ;  it  was  in  the  power  of  the  parties,  whether  the 
persons  upon  whom  the  bills  were  drawn  were  resident  or  not  resident,  to  protest 
them  for  non-payment,  as  much  in  their  power  as  it  was  to  protest  them  for  non- 
acceptance  :  certainly,  if  it  were  material,  there  was  no  fault  in  the  Defendant,  which 
prevented  in  any  manner  the  Plaintiffs  from  protesting  these  bills  for  non-payment. 

The  question  therefore  is  reduced  to  a  single  point:  Have  the  Plaintiffs  shewn 
that  they  have  substantially  performed  the  conditions  on  their  part  to  be  performed, 
before  the  right  to  call  for  the  performance  of  the  conditions,  on  the  part  of  the 
obligor,  or  the  penalty  is  to  attach  1  With  regard  to  the  bills  drawn  on  Colonel 
Cockburn,  which  are  the  bills  mentioned  in  the  condition  of  the  bond  in  the  first 
count  in  the  declaration,  there  seems  to  be  no  colour  to  argue  that  they  have  per- 
formed that  condition  ;  they  have  totally  failed.  The  condition  called  upon  them  to 
return  these  bills  protested  for  non-payment ;  to  this  hour  they  have  not  been 
protested  for  non-payment,  they  therefore  never  could  be  returned,  there  never  could 
be  notice  of  their  having  been  returned  protested  for  non-piyment,  not  having  been 
so  returned  ;  according  to  the  plain  import  of  the  condition,  as  well  as  upon  the 
authority  of  the  case  which  I  have  cited,  they  have  failed  in  performing  that 
preliminary  act  upon  which  the  condition  to  be  performed  by  the  Defendant  was  to 
arise,  and  consequently  they  cannot  be  [181]  permitted  to  maintain  their  action  upon 
that  count.  With  respect  to  the  bonds  in  the  other  counts  of  the  declaration,  whether 
the  condition  on  the  part  of  the  Plaintiffs  has  been  sufficiently  performed,  so  as  to 
enable  them  to  call  upon  the  Defendants  to  pay  the  money  stipulated  to  be  paid,  or 
in  failure  to  pay  the  penalty  of  the  bond,  depends  upon  this,  whether  we  can  construe 
a  protest  for  non-payment,  made  here  after  the  bills  are  returned  for  non-acceptance, 
to  be  equivalent  to  a  protest  for  nonpayment  there,  and  the  bills  returned  from 
thence,  with  that  protest  upon  them.  I  at  first  hesitated  with  regard  to  that,  because 
it  occurred  to  me,  that  it  might  be  very  possible,  that  if  the  bills  had  been  kept  till 
they  were  due  in  India,  they  might  have  been  paiil  there,  that  it  was  a  very  different 
thing,  whether  the  payment  was  to  be  exacted  there,  or  here,  because  the  bills  might 
have  been  drawn  upon  a  person,  who  was  only  an  agent,  who,  while  he  remained  in 
India,  might  have  effects  in  his  hands,  which  effects  might  be  liable  to  the  payment  of 
these  bills,  and  which  he  might  be  willing  to  apply  to  the  payment  of  them,  and  that 
when  he  came  home  he  might  leave  those  effects  in  the  hands  of  other  persons  ;  that 
he  might  come  home  without  effects  of  the  drawer  in  his  hands,  and  be  unable  to  pay 
here  what  he  might  have  been  willing  and  able  to  have  paid  there,  by  himself  or  his 
agents.  But,  upon  consideration,  I  think  that  this  would  be  assuming  too  much  ; 
these  facts  do  not  appear  upon  the  record,  and  I  think  we  can  hardly  take  it  for 
granted  that  the  case  was  so,  so  as  to  establish  a  substantial  difference  between  the 
presenting  for  payment,  and  the  protest  for  non-payment  there,  and  the  presenting 
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for  payment  and  protest  for  nonpayment  here.  If  wc  were  to  refine,  we  might  refine 
to  another  conclusion,  namely,  that  this  whole  business  is  neither  more  nor  less  thuu 
downright  usury.  But  it  is  not  enough  that  it  has  an  usurious  aspect ;  the  parties 
have  taken  other  ground,  and  the  facts  are  stated  upon  the  record  with  a  view  to  the 
ground  which  they  have  taken.  I  agree  that  upon  the  whole  of  the  case,  it  seems 
reasonable  to  construe  the  protest  here,  after  personal  application  to  the  party, 
and  a  demand  founded  upon  that  protest  here,  to  be  a  substantial  performance  of 
the  conditions,  by  which  upon  the  i)ills  being  returned  with  a  protest  for  non  payment, 
these  parties  are  bound  to  pay  the  money  expressed  in  the  conditions,  and  that  not 
having  paid  the  money,  they  are  consequently  liable  upon  these  bonds. 

[182]  The  result  of  the  whole  is,  that  we  are  of  opinion,  that  with  respect  to 
the  bond  in  the  first  count,  the  Plaintiffs  have  not  made  good  tiieir  title  to  demand 
that  mone}',  and  that  the  judgment  as  to  that  count  ought  to  bo  for  the  Defendant : 
That  with  respect  to  the  two  other  bonds,  it  appears  to  us,  that  the  conditions 
are,  though  not  literally,  yet  substantially  performed ;  consequently,  with  respect 
to  the  counts  upon  these  two  bonds,  the  judgment  will  be  in  favour  of  the 
Plaintiflfs.  The  manner  of  entering  these  judgments,  will  depend  upon  the  particular 
manner  in  which  the  demurrers  are  joined  ;  to  which  the  parties  will  take  care  to 
attend  (a)'. 

Richardson  and  Another  against  The  Mayor  and  Commonalty  of  Orford. 

Wednesday,  June  19th,  1793. 

[In  the  Exchequer  Chamber  in  Error.] 

See  4  Term  Rep.  B.  R.  437. 

To  an  action  of  trespass  for  fishing  in  the  Plaintiffs'  fishery,  the  Defendant  pleaded 
that  the  locus  in  quo  was  an  arm  of  the  sea,  in  which  every  subject  of  the  realm 
had  the  liberty  and  privilege  of  free  fishing  (a)^.  The  Plaintiff  replied  a  prescription 
for  the  sole  and  several  light  of  fishing,  and  traversed  that  every  subject  had  the 
liberty  and  privilege  of  free  fishing  in  the  locus  in  quo.  This  was  a  bad  traverse. 
The  Defendant  therefore  might  well  pass  it  by  in  the  rejoinder,  and  traverse  the 
prescriptive  right  of  the  PlaintifT,  stated  in  the  replication. 

This  was  an  action  of  trespass,  in  which  the  declaration  contained  five  counts : 
1.  For  fishing  in  the  several  fishery  of  the  Plaintiffs  in  a  certain  haven  called  Oiford 
haven,  and  the  fish,  to  wit,  10,000  bushels  of  oysters  of  the  said  Plaintiffs  there  being 
found  and  caught,  seizing,  taking  and  carrying  away,  and  converting,  &c.  2.  For 
fishing  in  the  free  fishery  of  the  Plaintiffs  in  a  certain  haven  called  Orford  haven,  &c. 
&c.  3.  For  fishing  in  a  certain  other  several  fishery  of  the  Plaintiffs  in  a  certain 
river  called  Orford  river,  &c.  &c.  4.  For  fishing  in  a  certain  other  free  fishery  of  the 
Plaintiffs  in  a  certain  river  called  Orford  liver,  &c.  &c.  5.  For  taking  the  fish  of  the 
Plaintiffs. 

Plea,  Not  guilty.  2.  That  the  places  and  fish  in  the  several  counts  mentioned 
were  the  same,  and  that  the  said  place  in  which,  &c.  "  in  the  said  declaration 
mentioned,  now  is,  and  at  the  said  several  times  when,  &c.  was,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  an  arm  of  the  sea,  in 
which  every  subject  of  this  realm  at  the  said  several  times  when,  &c.  in  the  said 
declaration  mentioned,  had  and  ought  to  have  had,  and  yet  hath  and  still  ought  to 
have,  the  liberty  and  [irivilege  of  free  fishing;  wherefore  the  [183]  said  John  and 
William  (the  Defendants),  being  subjects  of  this  realm,  at  the  said  several  times  when, 
&c.  in  the  said  declaration  mentioned,  fished,  &c.  &c."  The  third  plea  was  the  same 
in  all  respects  as  the  second,  except  that  it  alleged  the  locus  in  quo  to  bo  a  public 
navigable  river,  in  which  the  tide  and  water  of  the  sea  flowed  and  reflowed,  in  which 
every  subject  of  the  realm  had  a  right  to  fish,  &c. 

The  first  replication,  as  to  so  much  of  the  second  plea  as  related  to  the  fishing  in 
the  haven  in  the  first  count,  and  the  taking,  &c.  and  in  the  river  in  the  third  count 

(a)i  See  this  cause  in  an  earlier  stage,  ante,  vol.  i.  p.  245. 
{ay  [Vide  IVard  v.  Creswell,  Willes,  265.] 
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of  the  declaration  mentioned,  and  the  taking,  &c.  &c.  (i.e.  as  to  the  fishing  in  the 
Plaintiffs'  several  fisheiy)  was,  "That  the  town  of  OrforJ,  in  the  county  of  Suffolk 
aforesaid,  now  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hath  been  an  ancient  town,  and  that  the  inhabitants  of  the  said  town  now  are,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  been  a  body 
corporate  and  politic,  in  deed,  fact  and  name,  and  have  at  various  times  for  and  during 
the  time  aforesaid,  until  the  7th  day  of  July,  in  the  21st  year  of  the  reign  of  the 
Lady  Elizabeth,  late  Queen  of  England,  been  called  and  known  by  various  names  of 
incorporation,  to  wit,  by  the  name  of  the  honest  men  of  Orford,  and  also  by  the 
name  of  the  burgesses  of  the  town  of  Orford,  and  since,  after  the  said  last-mentioned 
day,  by  the  name  of  the  mayor  and  commonalty  of  the  borough  of  Orford,  to  wit,  at 
Orford  aforesaid,  in  the  county  aforesaid  :  and  the  said  mayor  and  commonalty  further 
say,  that  the  said  body  politic  and  corporate,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrar}',  until  and  at  the  said  several  times  when,  &c.  in  the  said  first 
and  last  count  mentioned,  have  had  and  enjoyed,  and  have  used  and  been  accustomed 
to  have  and  enjoy,  and  of  right  ought  to  have  had  and  enjoyed,  and  still  of  right 
ought  to  have  and  enjoy,  the  sole  and  several  right,  liberty  and  privilege  of  dredging 
and  fishing  for,  and  catching  and  taking  oysters  in  the  said  place  in  which,  &c.  to  wit, 
at  Orford  aforesaid,  in  the  county  aforesaid,  without  this,  that  in  the  said  arm  of  the 
sea,  in  which,  &c.  every  subject  of  this  realm,  at  the  said  several  times  when,  &c.  had, 
and  ought  to  have  had  the  liberty  and  privilege  of  free  fishing,  in  manner  and  form 
as  the  said  John  and  William  have  in  their  said  last  mentioned  plea  above  alleged  ; 
and  this  the  said  mayor  and  commonalty  are  ready  to  verify,"  &c. 

[184]  The  second  replication  to  the  residue  of  the  second  plea,  which  related  to 
the  fishing  in  the  haven  in  the  second  count,  and  the  taking,  &e.  and  the  fishing  in 
the  fourth  count,  and  the  taking,  &c.  &c.  (i.e.  as  to  the  fishing  in  the  Plaintiffs'  free 
fishery)  stated  the  prescription  to  be,  "That  the  Plaintiffs  have  had  and  enjoyed,  and 
have  used  and  been  accustomed  to  have  and  enjoy,  and  of  right  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  free  liberty  and  privilege 
of  dredging  and  fishing  for,  and  catching  and  taking  oysters  in  the  said  places  in 
which,  &c.  every  year  at  all  seasonable  times  of  the  year,  at  their  free  will  and 
pleasure,  to  wit,  at  Orford  aforesaid,  in  the  county  aforesaid,"  and  concluded  with  a 
traverse  precisely  the  same  as  the  last. 

The  third  and  fourth  replications,  which  related  to  the  third  plea,  contained  the 
same  matter  of  inducement  as  the  first  and  second,  and  each  concluded  with  a  similar 
traverse,  of  the  right  of  every  subject  of  the  realm  to  fish  in  the  said  river,  &e.  Then 
followed  some  new  assignments,  not  material  to  be  stated. 

In  the  first  rejoinder  "  the  said  John  and  William  as  to  so  much  of  the  said  plea 
of  the  said  mayor  and  commonalty  by  them  by  way  of  reply  pleaded  to  the  said  plea 
of  the  said  John  and  William  by  them  secondly  above  pleaded  in  bar,  as  relates  to 
the  fishing  in  the  said  haven  called  Oxford  haven,  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  the  fish  then  and  there  found  and  being,  catching,  seizing, 
taking  and  carrying  away,  and  converting  and  disposing  thereof  to  their  own  use, 
and  to  fishing  in  the  said  river  called  Orford  river,  otherwise  the  river  Ore,  in  the  said 
third  count  of  the  said  declaration  mentioned,  and  the  fish  then  and  there  found  and 
being,  catching,  seizing,  taking  and  carrying  away,  and  converting  and  disposing 
thereof  to  their  own  use,  and  to  seizing  and  taking  the  said  fish  in  the  said  last  count 
of  the  said  declaration  mentioned,  and  carrying  away  the  same,  and  converting  and 
disposing  thereof  to  their  own  use,  say,  that  the  said  mayor  and  commonalty  by  reason 
of  any  thing  in  that  plea  alleged,  ought  not  to  have  or  maintain  their  said  action 
against  the  said  John  and  William,  because  protesting  that  the  said  town  of  Orford 
is  not,  nor  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been 
an  ancient  town  :  protesting  also  that  the  inhabitants  of  the  same  town  are  not,  nor 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  have  been  a  body 
corporate  and  politic  in  deed  fact  and  name,  in  manner  and  form  as  the  said  mayor 
and  commonalty  have  in  their  said  replication  in  that  behalf  [185]  alleged,  they  the 
said  John  and  William  as  before  say,  that  the  said  place  in  which,  &c.  in  the  said 
declaration  mentioned,  now  is,  and  at  the  said  several  times  when,  &c.  was,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary  hath  been  an  arm  of  the  sea, 
in  which  every  subject  of  this  realm,  at  the  said  several  times  when,  &c.  in  the  said 
declaration  mentioned,  had  and  ought  to  have  had,  aud  yet  hath,  and  atill  ought  to 
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have,  the  liberty  and  privilege  of  free  fishing,  without  this  that  the  said  body  politic 
and  corporate,  from  time  whereof  the  memoiy  of  man  is  not  to  the  contrary,  until  and 
at  the  said  several  times  when,  &c.  in  the  said  first,  third  and  last  counts  mentioned, 
have  had  and  enjoyed,  and  have  been  used  and  accustomed  to  have  and  enjoy,  and 
of  right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy, 
the  sole  and  several  right,  liberty  and  piivilege  of  dredging  and  fishing  for,  and 
catching  and  taking  oysters,  in  the  said  place  in  which,  &c.  in  manner  and  form  as  the 
said  mayor  and  commonalty  have  in  their  said  replication  to  such  part  of  the  said 
2d  plea  of  the  said  John  and  William  above  alleged,  and  this  the  said  John  and 
William  are  ready  to  verify,  &c." 

The  other  rejoinders  were  similar,  mutatis  mutandis. 

Special  demurrer,  "For  that  the  said  mayor  and  commonalty  have  in  and  by  their 
said  plea,  so  by  ihem  above  pleaded  by  way  of  ic[)ly  as  aforesaid,  traversed  a  material  and 
issuable  point  of  the  said  plea  of  the  Paid  John  and  William  so  by  them  above  pleaded 
in  bar,  and  by  that  traverse  tendered  to  the  said  John  and  William  a  material  issue ; 
but  the  said  John  and  William  have  not,  in  and  by  their  said  plea,  so  by  them  there- 
unto pleaded  by  way  of  rejoinder,  taken  issue  upon  that  traverse,  or  joined  in  issue 
with  them  the  said  mayor  and  commonalty  thereupon,  but  have  passed  by  and  taken 
no  notice  thereof,  and  have  traversed  another  part  of  the  said  plea  of  the  said  mayor 
and  commonalty,  so  by  them  above  pleaded  by  way  of  reply,  and  have  thereby 
attempted  to  put  in  issue  another  matter,  and  a  matter  alleged  by  the  said  mayor  and 
coramonalty  by  way  of  inducement  only  to  the  said  traverse,  so  made  and  taken  by 
the  said  mayor  and  coramonalty,  and  have  thereby  attempted  to  introduce  great 
uncertainty,  confusion  and  unnecessary  length  of  pleading,"  &c. 

The  assignment  of  errors  was,  "There  is  eiror  also  in  this,  that  judgments  were 
given  for  the  said  mayor  and  commonalty  against  the  said  John  and  William  upon 
the  several  demurrers  in  the  record  and  proceedings  aforesaid,  whereas  judgments 
[186]  ought  to  have  been  given  on  those  demurrers  for  the  said  John  and  William 
against  the  said  mayor  and  commonalty,  inasmuch  as  the  places  in  which,  &c.  being 
admitted  upon  the  said  record  and  proceedings  to  be  arms  of  the  sea,  or  a  public 
navigable  river,  in  which  the  tide  and  water  of  the  sea  flowed  and  reflowed,  the  several 
traverses  in  the  record  and  proceedings  aforesaid,  tendered  by  the  said  mayor  and 
commonalty,  are  traverses  of  mere  inferences  of  law,  and  therefore  are  immaterial 
traverses ;  and  inasmuch  as  the  traverses  in  the  record  and  proceedings  tendered 
by  the  said  John  and  William  are  traverses  of  the  several  ])rescriptions  of  the  said 
mayor  and  commonalty,  whereon  alone  the  title  of  the  said  mayor  and  commonalty 
to  the  fi.sheries  in  question,  and  consequently  to  maintain  this  action  depends,  and  there- 
fore are  the  only  material  traverses  to  be  taken  and  tendered." 

This  case  was  twice  argued  :  the  first  time  in  Easter  Terra  by  Wood,  for  the 
Plaintiffs  in  error,  and  Charabre  for  the  Defendants  ;  the  secoiiil,  in  the  present 
term  by  Bower  for  the  Plaintiffs,  and  Le  Blanc,  Serjt.,  for  the  Defendants.  After 
which, 

Lord  Chief  Justice  Eyre  said  shortly  in  the  name  of  the  Court,  that  they  had 
sent  this  case  to  a  second  argument,  rather  from  an  unwillingness  to  adopt,  without 
great  deliberation,  a  decision  contrary  to  that  of  the  Court  from  whence  the  record 
came,  than  from  any  difficulty  they  saw  in  the  question.  For  from  the  moment 
it  appeared,  that  upon  the  pleadings  the  Plaintiffs  might  have  recovered  a  verdict 
in  an  action  of  trespass,  without  having  either  possession  or  right,  it  seemed  very 
difficult  to  support  the  judgment.  That  the  first  traverse  was  of  the  right  of  all  the 
king's  subjects  to  fish  in  the  arm  of  the  sea,  stated  by  the  Defendants  ;  now  this  was 
clearly  a  bad  and  immaterial  traverse,  for  it  was  not  only  a  traverse  of  an  inference 
of  law,  but  it  was  so  taken,  that  if  at  the  trial  it  had  been  proved  that  it  was  the 
separate  right  of  others,  and  not  of  the  Plaintiffs,  the  issue  must  have  been  found  for 
the  Plaintiffs,  not  only  without  their  being  obliged  to  prove  either  possession  or  right, 
but  where  in  fact  they  had  neither  possession  nor  right.  That  an  immaterial  traverse 
might  be  passed  over,  and  the  matter  of  the  inducement  traversed  ;  which  had  been 
properly  done  in  this  case  by  the  Defendants. 

Judgment  reversed, 
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[187]    In  the  House  of  Lords. 
[In  Error.] 

Gibson  and  Johnson  against  Hunter.     1793. 

[S.  C.  6  Bro.  P.  C.  235.  See  Sewell  v.  Burdick,  1884,  10  App.  Cas.  99;  Fagliano  v. 
Bank  of  Englanil,  1889-91,  23  Q.  B.  D.  2.58;  [1891]  A.  C.  107.  See  other  pro- 
ceedings, 2  H.  Bl.  289  ;  6  Bro.  P.  C.  225.] 

On  a  flerauirer  to  circurastantial  evidence,  the  party  offering  the  evidence  is  not 
obliged  to  join  in  derauirer,  unless  the  party  demurring  will  distinctly  admit  upon 
the  record  every  fact  and  every  conclusion,  which  the  evidence  offered  conduces 
to  prove  (o). 

This  was  an  action  brought  by  Hunter,  the  Defendant  in  error,  as  indorsee, 
again.st  Gibson  and  Johnson,  as  acceptors  of  an  itistrument  purporting  to  be  a  bill  of 
exchange. 

The  cause  came  on  to  be  tried  before  Lord  Kenyon,  and  a  special  jury,  at  Guildhall, 
at  the  Sittings  after  Michaelmas  Teim  1791,  when  the  Plaintiffs  in  error  demurred  to 
the  evidence,  and  the  record  was  as  follows : — 

Thomas  Gibson,  late  of  London,  merchant,  and  Joseph  Johnson,  late  of  the  same 
place,  merchant,  weie  attached  to  answer  Robert  Hunter,  in  a  plea  of  trespass  on  the 
case,  and  whereupon  the  said  Robert  Hunter,  by  Edwin  Dawes,  his  attorney,  complains, 
for  that  whereas  one  Nathaniel  Hingston,  on  the  11th  day  of  March,  in  the  year 
of  our  Lord  1788,  to  wit,  at  Falmouth,  to  wit,  at  London  aforesaid,  in  the  parish  of 
St.  Mary-le-Bow,  in  the  ward  of  Cheap,  according  to  the  usage  and  custom  of  merchants, 
made  his  certain  bill  of  exchange  in  writing,  with  his  own  hand  and  name  thereunto 
subscribed,  bearing  date  the  same  day  and  year  aforesaid,  and  directed  the  said  bill 
of  exchange  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and 
description  of  Messrs.  Gibson  and  Johnson,  bankers,  London,  and  thereby  required  the 
said  Thomas  Gibson  and  Joseph  Johnson,  two  mouths  after  date  to  pay  to  Mr.  William 
Fletcher  or  order,  5211.  7s.  value  received,  with  or  without  advice,  he  the  said  Nathaniel 
Hingston  theii  and  there  well  knowing  that  no  such  person  as  William  Fletcher, 
in  the  said  bill  of  exchange  mentioned,  existed  ;  upon  which  said  bill  of  exchange, 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the 
parish  and  ward  aforesaid,  a  certain  indorsement  or  writing  was  made,  purporting  to 
be  the  indorsement  of  William  Fletcher  named  in  the  said  bill,  and  to  be  subscribed 
with  his  name,  and  which  said  indorsement  purported  to  require  the  said  sum  of 
money  in  the  said  bill  of  exchange  contained,  to  be  paid  to  certain  persons  using 
trade  and  commerce  as  copartners  in  the  copartnership  name  and  firm  of  Livesey, 
Hargreave  and  Company,  or  their  order,  which  said  bill  of  ex-[188]  change,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid,  was  shewn  and  presented  to  the  said  Thomas  Gibson  and  Joseph 
Johnson  for  their  acceptance  thereof,  and  the  said  Thomas  Gibson  and  Joseph 
Johnson  then  and  there,  according  to  the  custom  of  merchants,  accepted  the  same, 
they  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there  well  knowing 
that  no  such  person  as  William  Fletcher,  as  in  the  said  bill  named,  existed,  and  that 
the  name  of  William  Fletcher,  so  indoised  on  the  said  bill  of  exchange,  was  not  the 
hand-writing  of  any  person  of  that  name;  and  the  said  bill  of  exchange  being  so 
indorsed  as  aforesaid,  they  the  said  persons  using  trade  and  commerce  in  the  name 
and  firm  of  Livesey,  Hargreave  and  Company  as  aforesaid,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid, 
by  a  certain  indorsement  in  writing  made  upon  the  said  bill  of  exchange,  and  sub- 
scribed with  the  hand  and  name  of  one  Absalom  Goodrich,  by  procui-ation  of  the 
said  Livesey,  Hargreave  and  Company,  according  to  the  usage  and  custom  of  merchants, 
appointed  the  said  sum  of  money  in  the  said  bill  of  exchange  contained,  to  be  paid  to  the 
said  Robert  Hunter,  and  then  and  there  delivered  the  said  bill  of  exchange  so  indorsed 
as  aforesaid,  as  well  with  the  name  of  the  said  William  Fletcher  as  with  the  name  of 

(a)  [See  vol.  i.  p.  313,  and  the  note  there,  and  6  Br.  Pari.  Ca.  235,  255,  Toralin's 
ed.     See  also  Bxdkeley  v.  Butter,  2  B.  &  C.  446.] 
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the  said  Absalom  Goodrich,  to  the  said  Robert  Hunter,  by  reason  whereof,  and  by 
force  of  the  usage  and  custom  of  merchants,  the  said  Thomas  Gibson  and  Joseph 
Johnson  became  liable  to  pay  to  the  said  Robert  Hunter  the  said  sum  of  money  in 
the  said  bill  of  exchange  contained,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange,  and  of  their  acceptance  thereof  as  aforesaid  ;  and  being  so  liable,  they 
the  said  Thomas  Gibson  and  Joseph  Johnson,  in  consideialion  thereof,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  undertook,  and  to  the  said  Robert  Hunter  then  and  there  faithfully 
promised  to  pay  him  the  said  sura  of  money  in  the  said  bill  of  exchange  contained, 
according  to  the  tenor  and  elFect  of  the  said  bill  of  exchange  and  their  acceptance 
thereof  as  afori  said. 

And  whereas  also,  the  said  Nathaniel  Hingston  on  the  said  lllh  day  of  March, 
in  the  year  of  our  Lord  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  at  the  parish 
and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  maile  his  certain 
other  bill  of  exchange  in  writing  with  his  proper  hand  and  name  thereunto  subscribed, 
bearing  date  the  same  day  and  year  afdresaid,  [189]  and  then  and  there  directed  the 
said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  Johnson, 
by  the  name  and  <lescription  of  Messrs.  Gibson  and  Johnson,  bankers,  London,  and 
thereby  requested  them  the  said  Thomas  Gibson  and  Joseph  Johnson  two  months 
after  date  to  pay  to  Mr.  William  Fletcher  or  order,  5211.  7s.  value  received,  with  or 
without  advice,  and  then  and  there  delivered  the  said  last  mentioned  bill  of  exchange 
to  the  said  William  Fletcher,  which  said  bill  of  exchange  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
was  presented  and  shewn  to  the  said  Thomas  Gibson  and  Joseph  Johnson  for  their 
acceptance  thereof;  and  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there, 
according  to  the  custom  of  merchants,  accepted  the  same  ;  and  the  said  William 
Fletcher  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London  aforesaid, 
at  the  parish  and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants, 
indorsed  the  said  last  mentioned  bill  of  exchange,  and  by  that  indorsement  appointed 
the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange,  contained,  to  be 
paid  to  the  said  persons  using  trade  and  commerce  in  the  name  and  firm  of  Livesey, 
Hargreave  and  company  as  aforesaid,  or  their  order,  and  then  and  there  delivered 
the  said  last  mentioned  bill  of  exchange  so  indorsed  as  aforesaid,  to  the  said  Livesey, 
Hargreave  and  Company;  and  the  said  last  mentioned  bill  of  exchange  being  so 
indorsed  as  aforesaid,  they  the  said  persons  using  trade  and  commerce  in  the  name 
and  firm  of  Livesey,  Hargreave  and  Company,  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  by  a  certain 
indorsement  in  writing  made  upon  the  said  last  mentioned  bill  of  exchange,  and 
subscribed  with  the  hand  and  name  of  the  said  Absalom  Goodrich,  by  procuration 
of  the  said  Livesey,  Hargreave  and  Company,  according  to  the  usage  and  custom  of 
merchants,  appointed  the  said  sum  of  money  in  the  said  last  mentioned  bill  of  exchange 
contained,  to  be  paid  to  the  said  Robeit  Hunter,  and  then  and  there  delivered  the 
same  bill  of  exchange  so  indorsed  as  aforesaid  to  the  said  Robert  Hunter,  by  reason 
whereof,  and  by  force  of  the  usage  and  custom  of  merchants,  the  said  Thomas  Gibson 
and  Joseph  Johnson  became  liable  to  pay  to  the  said  Robeit  Hunter  the  said  sum  of 
money  in  the  said  last  mentioned  bill  of  exchange  contained,  according  to  the  tenor 
and  effect  of  the  said  last  mentioned  bill  and  their  acceptance  thereof  as  aforesaid, 
and  being  so  liable,  they  the  [190]  said  Thomas  Gibsou  and  Joseph  Johnson,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  undertook,  and  to  the  said  Robert 
Hunter  then  and  there  faithfully  promised  to  pay  to  him  the  said  sum  of  money  in 
the  said  last  mentioned  bill  of  exchange  contained,  according  to  the  tenor  and  effect 
of  the  same  bill  and  their  acceptance  thereof  as  aforesaid. 

And  whereas  also,  the  said  Nathaniel  Hing.ston  on  the  said  11th  day  of  March, 
in  the  said  year  of  our  Lord,  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  his 
certain  other  bill  of  exchange  in  writing,  the  hand  and  name  of  him  the  said  Nathaniel 
Hingston  being  thereunto  subscribed,  bearing  date  the  same  day  and  year  aforesaid, 
and  then  and  there  directed  the  said  last  luenlioned  bill  of  exchange  to  the  said 
Thomas  Gibson  and  Joseph  Johnson,  by  the  names  and  description  of  Messrs.  Gibson 
and  Johnson,  bankers,  Loudon,  and  thereby  required  them  the  said  Thomas  Gibsou 
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and  Joseph  Johnsou  two  months  after  date  to  pay  to  the  bearer  of  the  said  last 
mentioned  bill  5211.  7s.  value  received,  with  or  without  advice,  which  said  last 
mentioned  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  was  presented  and  shewn  to 
the  said  Thomas  Gibson  and  Joseph  Johnson  for  their  acceptance  thereof,  who  there- 
upon then  and  there  duly  accepted  the  same,  according  to  the  usage  and  custom  of 
merchants  aforesaid  :  and  the  said  K'jbert  Hunter  in  fact  says,  that  afterwards,  and 
before  any  payment  of  the  said  last  mentioned  bill  of  exchange,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  he  the 
said  Kobert  Hunter  became  and  was  the  bearer  and  owner  of  the  said  last  mentioned 
bill  of  exchange,  of  which  said  last  mentioned  premises  the  said  Thomas  Gibson  and 
Joseph  Johnson  then  and  there  had  notice,  by  leasou  whereof,  and  according  to  the 
usage  and  custom  of  merchants,  the  said  Thomas  Gibson  and  Joseph  Johnson  becime 
liable  to  pay  to  the  said  Robert  Hunter  the  siid  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the  same 
bill;  and  being  so  liable,  they  the  said  Thomas  Gibson  and  Joseph  Johnson  in  con- 
sideration thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  and  to  the  said  Robert  Hunter 
then  and  there  faithfully  promised  to  pay  to  him  [191]  the  said  sum  of  money  in  the 
said  last  mentioned  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the 
same  last  mentioned  bill  of  exchange. 

And  whereas  also,  the  said  Nathaniel  Hingston  afterwards,  to  wit,  on  the  same  day 
uud  year  aforesaid,  at  Falmouth,  to  wit,  at  London  aforesaid,  at  the  parish  and  ward 
aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  his  certain  other  bill 
of  exchange  in  writing,  the  hand  and  name  of  him  the  said  Xathaniel  Hingston  being 
thereunto  subscribed,  bearing  date  the  same  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph 
Johnson,  by  the  names  and  description  of  Messrs.  Gibson  and  Johnson,  bankers,  London, 
and  t;hereby  required  the  said  Thomas  Gibson  and  Joseph  Johnson,  two  months  after 
date,  to  pay  to  Mr.  William  Fletcher,  or  order,  5211.  7s.    value   received,  with    or 
without  advice,  which  said  last  mentioned  bill  of  exchange  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
was  presented  and  shewn  to  the  said  Thomas  Gibson  and  Joseph  Johnsou  for  their 
acceptance    thereof,  who  then  and  there  duly  accepted  the    same,  according  to  the 
usage  and  custom  of  merchants.     And  the  said  Robert  Hunter  avers,  that  when  the 
said  last  mentioned  bill  of  exchange  was  so  made  as  aforesaid,  or  at  any  time  after- 
wards, there  was  not  any  such  person  as  William  Fletcher,  the  supposed  payee  named 
in  the  siid  last  mentioned  bill  of  exchange,  but  that  the  same  name  was  merely  fictitious, 
to  wit,  at  London  aforesaid,  at  the  parish  and  ward    aforesaid,  by  reason    whereof 
and  according  to  the  usage  and  custom  of  merchants  aforesaid,  the  sail  sum  of  money 
mentioned  in  the  said  list  mentioned  bill  of  exchange,  became  and  was  payable  to  the 
bearer  thereof,  according  to  the  effect  and  meaning  of  the  said  last  mentioned  bill ;  and 
the  said  Robert  Hunter  also  avers,  that  be  the  said  Robert  Hunter  afterwards,  to  ^vit, 
on  the  same  diy  and  year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  afore- 
said, in  due  form  of  law  became  and  was  the  bearer  and  proprietor  of  the  said  last 
mentioned  bill  of  exchange,  by  reason  whereof,  and  according  to  the  usage  and  custom 
of  merchants,  they,  the  said  Thomas  Gibson  and  Joseph  Johnson,  there  and  then  became 
and  were  liable  to  pay  to  the  said  Robert  Hunter  the  said  sum  of  money,  in  the  last 
mentioned  bill  of  exchange  specified,  according  to  the  tenor  and  effect  thereof;  and 
being  so  liable,  they,  the  said  Thomas  Gibson  and  Joseph  Johnson,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at  [192]  London  afore- 
said, at  the  parish  and  ward  aforesaid,  undertook  and  to  the  said  Robert  Hunter  then 
and   there  faithfully  promised  to  piy  him  the  said  sum  of  money  in  the  said  last 
mentioned  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the  same  bill. 
And  whereas  also,  the  said  persons  using  trade  and  commerce  in  the  name  and 
firm  of  Livesey,  Hargreave  and  Company,  on  the  said  11th  day  of  March,  in  the  said 
year  of  our  Lord,  1788,  at  Falmouth,  to  wit,  at  London  aforesaid,  at,  the  parish  and 
ward  aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  their  certain 
other  bill  of  exchange  in  writing,  with  the  hand  and  name  of  the  said  Absalom  Goodrich, 
by  procuration  of  the  said  Livesey,  Hargreave  and  Compiny,  thereunto  subscribed, 
bearing  date  the  same  day  and  year  aforesaid,  and  then  and  there  directed  the  said 
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last  mentioned  bill  of  exchange  to  the  said  Thomas  Gibson  and  Joseph  Johnson,  by 
the  names  and  description  of  Messrs.  Gibson  and  Johnson,  bankers,  London,  and 
thereby  requested  them,  the  said  Thomas  Gibson  and  Joseph  Johnson,  two  months 
after  date  to  pay  to  tlie  said  Robert  Hunter,  or  order,  5211.  7s.  value  received,  with  or 
without  advice,  which  said  bill  of  exchange  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  was  shewn 
and  presented  to  the  said  Thomas  Gibson  and  Jose|)h  Johnson  for  their  acceptance 
thereof,  and  the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there,  accoiding 
to  the  usage  and  custom  of  merchants,  accepted  the  same,  and  the  stid  persons,  using 
trade  and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and  Company,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaiil,  at  London  aforesaid,  at  the  parish 
and  ward  afoiesaid,  delivered  the  said  last  mentioned  bill  of  exchange  to  the  said 
Kobert  Hunter,  by  reason  whereof,  and  by  force  of  the  usage  and  custom  of  merchants, 
the  said  Thomas  Gibson  and  Joseph  Johnson  then  and  there  became  liable  to  pay  to 
the  Slid  Robert  Hunter  the  said  sum  of  money  in  the  said  last  mentioneil  bill  of 
exchange  contained,  according  to  the  tenor  and  effect  of  the  said  last  mentioned  bill 
of  exchange  ;  and  being  so  liable,  they,  the  said  Thomas  Gibson  and  Joseph  Johnson, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  at  the  parish  and  ward  aforesaid,  undertook,  an  1  to  the  said  Robert 
Hunter  then  and  there  faithfully  promised  to  pay  him  the  said  sum  of  money,  in  the 
said  last  mentioned  bill  of  exchange  contained,  according  to  the  tenor  and  effect  of 
the  Siid  last  mentioned  bill  of  exchange. 

[193]  And  whereas  also,  before  and  at  the  time  of  miking  the  promise  and  under- 
taking of  the  said  Thomas  Gibson  and  Joseph  Johnson,  next  hereinafter  mentioned, 
to  wit,  on  the  sai  1  11th  day  of  March,  in  the  said  year  of  our  Lord  17S8,  at  London 
aforesaid,  at  the  parish  and  ward  aforesaid,  the  said  Nathaniel  Hingston  was  indebted 
to  the  said  Robert  Hunter  in  a  large  sum  of  money,  to  wit,  in  the  sum  of  5211.  7s. 
of  lawful  money  of  Great  Biitain,  fur  money  by  the  said  Nathaniel  Hingston  before 
that  time  had  and  received,  to  and  for  the  use  of  the  said  Robert  Hunter,  and  for 
money  before  that  time  paid,  laid  out,  and  expended  by  the  said  Robert  Hunter,  to 
and  for  the  use  of  the  siid  Nathaniel  Hingston,  at  his  special  instance  and  request ;  and 
the  said  last  mentioned  sum  of  money,  at  the  lime  of  making  the  promise  and  under- 
taking next  herefnafter  mentioned,  being  wholly  due  and  owing,  and  unpaid  from  the 
said  Nathaniel  Hingston  to  the  said  Robert  Hunter,  the  said  Thomas  Gibson  and 
Joseph  Johnson  afterwards,  to  wit,  on  the  same  day  and  year  last  mentioned,  at 
London  aforesaid,  at  the  parish  and  ward  aforesaid,  in  consiileralioii  of  the  last  men- 
tioned premises,  and  also  in  consideration  that  the  said  Robert  Hunter,  at  the  special 
instance  and  request  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  would  forbear 
and  give  day  of  payment  of  the  said  last  menlioned  sum  of  money  until  the  14th 
day  of  May,  in  the  said  year  of  our  Lord  1788,  and  would  not  sue  or  prosecute  the 
said  Nathaniel  Hingston  for  the  recovery  of  the  said  last  mentioned  sum  of  money,  at 
any  time  before  default  should  be  made  by  the  said  Thomas  Gibson  atul  Joseph  Johnson 
in  payment  of  the  said  last  mentioned  sum  of  money,  according  to  their  promise  and 
undertaking,  next  hereinafter  mentioned,  undertook,  and  to  the  said  Robert  Hunter 
then  and  there  faithfully  promised  to  pay  him  the  said  last  mentioned  sum  of 
5211.  7s.  on  the  14th  day  of  May,  in  the  said  year  of  oui-  Lord  1788  :  and  the  said 
Robert  Hunter  in  fact  says,  that  he  the  said  Robert  Hunter,  confiding  in  the  said  last 
mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson, 
did  forbear  and  give  day  of  payment  of  the  said  last  mentioned  .sum  of  money,  until 
the  said  14lh  day  of  May,  in  the  year  of  our  Lord  1788  aforesaid,  and  did  not  sue  or 
prosecute  the  said  Nathaniel  Hing.ston  for  the  recovery  of  the  siid  last  mentioned  sura 
of  money,  or  any  part  thereof,  at  any  time  before  the  said  Thomas  Gibson  and  Joseph 
Johnson  had  made  default  in  paying  the  said  last  mentioned  sum  of  money,  according 
to  their  said  last  mentioned  promise  and  undertaking  ;  neither  hath  the  said  Robert 
Hunter,  at  any  time  [194]  since  the  making  of  the  said  last  menlioned  promise  and 
undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johiisjn,  sued  or  prosecuted  the 
said  Nathaniel  Hingston  for  the  recovery  of  the  same  sum  of  money,  or  any  part 
thereof,  but  hath  wholly  forborne  so  to  do,  and  the  said  last  menlioned  sum  of  money 
remains  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  whereof  the  said  Thomas 
Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  loth  day  of  May,  in  the  year 
last  aforesaid,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid,  bad  uolice. 
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And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Joseph  Johnson  next  hereinafter  mentioned,  to  wit,  on 
the  said  11th  day  of  March,  in  the  said  year  of  our  Lord,  1788,  at  London  aforesaid, 
at  the  parish  and  ward  aforesaid,  the  said  Nathaniel  Kingston  was  indebted  to  the 
said  Robert  Hunter  in  another  large  sum  of  money,  to  wit,  in  the  sum  of  other  5211.  7s. 
of  like  lawful  money,  for  money  by  the  said  Nathaniel  Kingston  before  that  time  had 
and  received,  to  and  for  the  use  of  the  said  Robert  Kunter,  and  for  money  before  that 
time  paid,  laid  out,  and  expended  by  the  said  Robert  Kunter,  to  and  for  the  use  of 
the  said  Nathaniel  Kingston,  at  his  like  instance  and  request ;  and  the  said  last 
mentioned  sum  of  money,  at  the  time  of  making  the  promise  and  undertaking  next 
hereinafter  mentioned,  being  wholly  due,  and  owing,  and  unpaid,  from  the  said 
Nathaniel  Kingston  to  the  said  Robert  Hunter,  the  said  Thomas  Gibson  and  Joseph 
Johnson  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  in  consideration  of  the  last  mentioned 
premises,  and  also  in  consideration  of  the  said  Robert  Kunter,  at  the  special  instance 
and  request  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  would  forbear  and  give 
day  of  payment  of  the  said  last  mentioned  sum  of  money,  until  the  14th  day  of  May, 
in  the  year  of  our  Lord  1788,  and  would  not  sue  or  prosecute  the  said  Nathaniel 
Kingston  for  the  recovery  of  the  said  last  mentioned  sum  of  money,  at  any  time  before 
default  should  be  made  by  the  said  Thomas  Gibson  and  Joseph  Johnson  in  paying  the 
said  last  mentioned  sum  of  money,  according  to  their  promise  and  undertaking  next 
hereinafter  mentioned,  undertook,  and  to  the  said  Robert  Kunter  then  and  there 
faithful!}'  promised  to  pay  him  the  said  last  mentioned  sum  of  money,  on  the  said  14th 
day  of  May,  in  the  said  year  of  our  Lord  1788,  if  the  said  last  mentioned  sum  of 
money  [195]  should  then  remain  unpaid  to  the  said  Robert  Kutiter  :  and  the  said 
Robert  Hunter  in  fact  says,  that  he  the  said  Robert  Hunter,  confiding  in  the  said  last 
mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson, 
did  forbear  and  give  day  of  payment  of  the  said  last  mentioned  sum  of  money,  until 
the  said  14th  day  of  May,  in  the  year  of  our  Lord  1788  aforesaid,  and  did  not  sue  or 
prosecute  the  said  Nathaniel  Kingston  for  the  recovery  of  the  said  last  mentioned  sum 
of  money,  or  any  part  thereof,  at  any  time  before  the  said  Thomas  Gibson  and  Joseph 
Johnson  had  made  default  in  paying  the  same  sum  of  money,  according  to  their  said 
last  mentioned  promise  and  undertaking  :  neither  hath  the  said  Robert  Kunter,  at  any 
time  since  the  making  of  the  said  last  mentioned  promise  and  undertaking  of  the  said 
Thomas  Gibson  and  Joseph  Johnson,  sued  or  prosecuted  the  said  Nathaniel  Kingston 
for  the  recovery  of  the  same  sum  of  money,  or  any  part  thereof,  but  hath  wholly 
forborne  so  to  do  ;  and  the  said  last  mentioned  sum  of  money,  on  and  after  the  said 
14tb  day  of  May,  in  the  year  of  our  Lord  1788,  remained,  and  was,  and  still  remains, 
and  is  wholly  due  and  unpaid  to  the  said  Robert  Hunter,  of  all  which  premises  the 
said  Thomas  Gibson  and  Joseph  Johnson,  afterwards,  to  wit,  on  the  15th  day  of  May, 
in  the  year  of  our  Lord  1788,  at  London  aforesaid,  at  the  parish  and  ward  aforesaid, 
had  notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Joseph  Johnson  next  hereinafter  mentioned,  to  wit, 
on  the  said  11th  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London  afore- 
said, at  the  parish  and  ward  aforesaid,  the  said  persons  using  trade  and  commerce  in 
the  name  and  firm  of  Livesey,  Hargreave  and  Company  were  indebted  to  the  said 
Robert  Hunter  in  another  large  sum  of  money,  to  wit,  in  the  sum  of  other  5211.  7s.  of 
like  lawful  money,  for  so  much  money  by  the  said  persons  using  trade  and  commerce 
in  the  name  and  firm  of  Livesey,  Hargreave  and  Company,  before  that  time  had  and 
received  to  and  for  the  use  of  the  said  Robert  Huntei,  and  the  saiil  last  mentioned 
sum  of  money,  at  the  time  of  making  the  [jromise  and  undeitaking  next  hereinafter 
mentioned,  being  wholly  due  and  unpaid  from  the  said  persons  so  using  trade  and 
commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and  Company  as  aforesaid,  to 
the  said  Robert  Hunter,  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to 
wit,  on  the  same  day  and  year  last  mentioned,  at  London  aforesaid,  at  the  parish  and 
ward  aforesaid,  in  consideration  of  the  last  mentioned  premises,  and  also  in  [196]  con- 
sideration that  the  said  RoberD  Hunter,  at  the  special  instance  and  request  of  the  said 
Thomas  Gibson  and  Joseph  Johnson,  would  forbear  and  give  day  of  payment  of  the  said 
last  mentioned  sum  of  money  until  the  14th  day  of  May,  in  the  said  year  of  our  Lord 
1 788,  and  would  not  sue  or  prosecute  the  said  persons  so  using  trade  and  commerce  in  the 
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name  and  firm  of  Livesey,  Hargreave  and  Companj'  as  aforesaid,  for  the  recoverj'  of  the 
last  mentioned  sum  of  money,  at  any  time  before  default  should  be  made  by  the  said 
Thomas  Gibson  and  Joseph  Johnson,  in  payment  of  the  said  sum  of  mone^',  according 
to  their  promise  and  undertaking  next  hereinafter  mentioned,  uniiortook,  and  to  the 
said  Robert  Hunter  then  and  there  faithfully  promised  to  pay  him  the  said  last 
mentioned  sum  of  5211.  7s.  on  the  said  14th  day  of  May,  in  the  said  year  of  our  Lord 
1788  ;  and  the  said  Robert  Hunter,  in  fact  says,  that  he  the  said  Robert  Hunter,  con- 
fiding in  the  said  last  mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson 
and  Joseph  Johnson,  did  forbear  and  give  day  of  jjayraent  of  the  said  last  mentioned 
sum  of  money  until  the  said  1 4th  day  of  May,  in  the  year  of  our  Loid  1788  aforesaid, 
and  liid  not  sue  or  prosecute  the  said  persons  so  using  trade  and  c<mimerce  in  the 
name  and  firm  of  Livesey,  Hargieave  and  Company  as  aforesaid,  for  the  recovery  of 
the  last  mentioned  sum  of  money,  or  any  part  iheieof,  at  any  time  befoio  the  said 
Thomas  Gibson  and  Joseph  Johnson  had  made  default  in  payment  of  the  said  last 
mentioned  sum  of  money,  according  to  their  said  last  mentioned  promise  and  under- 
taking, neither  hath  the  said  Robert  Hunter  at  any  time  since  the  making  of  the 
said  last  mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph 
Johnson,  sued  or  prosecuted  the  said  persons  so  using  trade  and  commerce  in  the  name 
and  firm  of  Livesey,  Hargreave  and  Company  as  aforesaid,  or  any  of  them,  for  the 
recovery  of  the  said  last  mentioned  sum  of  money,  or  any  part  thereof,  whereof  the 
said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit,  on  the  15th  day  of  May, 
in  the  year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid  bad 
notice. 

And  whereas  also,  before  and  at  the  time  of  making  the  promise  and  undertaking 
of  the  said  Thomas  Gibson  and  Josejih  Johnson  next  hereinafter  mentioned,  to  wit,  on 
the  said  lltb  day  of  March,  in  the  said  year  of  our  Lord  1788,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  the  said  persons  so  using  trade  and  commerce  in  the 
name  and  firm  of  Livesey,  [197]  Hargreave  and  Company  as  aforesaid,  were  indebted 
to  the  said  Roliert  Hunter  in  aiiother  large  sum  of  money,  to  wit,  in  the  sura  of  other 
5211.  7s.  of  like  lawful  money,  for  so  much  money  by  the  said  persons  so  using  trade 
and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave  and  Company  as  aforesaid, 
before  that  time  had  and  leceived,  to  and  for  the  use  of  the  said  Robert  Hunter,  and 
the  said  last  mentioned  sum  of  money,  at  the  time  of  making  the  promise  and  under- 
taking next  hereinafter  mentioned,  being  wholly  due  and  owing,  and  unpaid  from  the 
said  persons  so  using  trade  and  corameice  in  the  name  and  firm  of  Livesey,  Hargreave 
and  Company  as  afoies.iid,  to  the  said  Robert  Hunter,  the  said  Thomas  (Jibson  and 
Joseph  Johnson,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  in  consideration  of  the  last 
mentioned  premises,  and  also  in  consideration  that  the  said  Robert  Hunter,  at  the 
special  instance  and  reijuest  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  would 
forbear  and  give  day  of  payment  of  the  said  last  mentioned  sum  of  money  until  the 
14th  day  of  May,  in  the  said  year  of  our  Lord  1788,  and  would  not  sue  or  prosecute 
the  said  persons  using  trade  and  commerce  in  the  name  and  firm  of  Livesey,  Hargreave 
and  Company  as  aforesaid,  for  the  recovery  of  the  said  last  mentioned  sum  of  money, 
at  any  time  before  default  should  be  made  by  the  said  Thoraa.s  Gibson  and  Joseph 
Johnson  in  payment  of  the  said  sum  of  money,  according  to  their  promise  and  under- 
taking next  hereinafter  mentioned,  undertook,  and  to  the  said  Robert  Hunter  theu 
and  thtro  faithfully  promised  to  pay  to  him  the  said  last  mentioned  sum  of  money  on 
the  said  Uth  day  of  May,  in  the  said  year  of  our  I^ord  1788,  if  the  said  last  mentioned 
sum  of  money  should  then  remain  unpaid  to  the  said  Robert  Hunter  ;  and  the  said 
Robert  Hunter  in  fact  says,  that  he  the  said  Robert  Hunter,  confiding  in  the  said  last 
mentioned  promise  and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson, 
did  forbear  and  give  day  of  payment  of  the  said  last  metitioned  sum  of  money  until 
the  said  14th  day  of  May,  in  the  year  of  our  Lord  1788  aforesaid,  and  did  not  sue  or 
prosecute  the  said  persons  so  using  trade  and  commerce  in  the  name  and  firm  of 
Livesey,  Hargreave  and  Company  as  aforesaid,  for  the  recovery  of  the  said  last 
mentioned  sum  of  money,  or  any  part  thereof,  at  any  time  before  the  said  Thomas 
Gibson  and  Joseph  Johnson  had  [198]  made  defaidt  in  payment  of  the  siid  sum  of 
money,  according  to  their  said  last  mentioned  promise  and  undertaking,  neither  hath  the 
said  Robert  Hunter  at  any  time  since  the  making  of  the  said  last  mentioned  promise 
and  undertaking  of  the  said  Thomas  Gibson  and  Joseph  Johnson,  stied  or  prosecuted 
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the  said  persons  so  using  tiade  and  commerce  in  the  name  and  firm  of  Livesey, 
Hargieave  and  Company  as  aforesaid,  for  the  recovery  of  the  same  sum  of  money  or 
any  part  thereof,  but  hath  wholly  forborne  so  to  do;  and  the  said  last  mentioned 
sum  of  money,  on  and  after  the  said  14th  day  of  May,  in  the  year  of  our  Lord  1788, 
remained,  and  was  and  still  remains  and  is  wholly  unpaid  to  the  said  Robert  Hunter, 
of  all  which  premises  the  said  Thomas  Gibson  and  Joseph  Johnson  afterwards,  to  wit, 
on  the  15th  day  of  May,  in  the  said  year  of  our  Lord  1788,  at  London  aforesaid,  at 
the  parish  and  ward  aforesaid,  had  notice. 

There  were  also  the  four  common  money  counts,  viz.  the  10th  for  mouey  bad  and 
received,  11th  for  money  paid,  12th  for  money  lent  and  advanced,  and  the  13th  on 
an  account  stated,     Plea  the  general  issue. 

"And  the  jurors  of  the  jury,  whereof  mention  is  within  made,  being  called,  like- 
wise come,  and  being  chosen,  tried  and  sworn,  to  say  the  truth  of  the  premises  within 
contained,  the  said  Robert  Hunter  produced  to  the  jury  aforesaid,  a  certain  instrument 
in  writing,  in  the  words  and  figures  following  (that  is  to  say) : 

"£.521  7s.  "Falmouth,  11th  March,  1788. 

"Two  months  after  date,  pay  to  Mr.  Will.  Fletcher,  or  order,  five  hundred  twenty- 
one  pounds  seven  shillings,  value  received,  with  or  without  advice. 

"Nathl.  Kingston. 
"No.  2068. 
"  To  Messrs.  Gibson  &  Johnson,  Bankers,  London.  "  G.  &  J. 

"And  whereupon  are  the  following  indorsements,  'William  Fletcher,'  'by  pron.  of 
Livesey,  Hargreave  and  Co.'  'A  Goodrich.'  And  the  said  Robert  Hunter,  to  prove 
and  maintain  the  issue  within  joined  on  his  part,  shews  in  evidence  to  the  jury  afore- 
said, by  Robert  Booth  a  witness  duly  sworn  in  that  behalf,  that  he,  the  said  Robert 
Booth,  was  a  clerk  to  certain  persons  [199]  using  trade  and  commerce  as  copartners, 
in  the  copartnership  name  and  firm  of  Livesey,  Hargreave  and  Company,  and  that 
one  Nathaniel  Hingston  was,  at  the  time  of  the  drawing  of  the  said  instrument,  a 
shopkeeper,  and  carried  on  the  business  of  a  shopkeeper,  at  Falmouth,  in  the  county 
of  Cornwall  :  that  the  name  of  Nathaniel  Hingston  subscribed  to  the  said  instrument, 
was  the  hand-writing  of  the  .said  Nathaniel  Hingston,  and  that  he  drew  the  same  as 
agent  to  the  said  Livesey,  Hargreave  and  Company;  that  Livesey,  Hargreave  and 
Company  used  to  send  down  to  the  said  Nathaniel  Hingston  blank  bills  of  exchange 
for  him  to  sign  as  the  drawer  thereof :  that  many  such  blank  bills  were  sent  down 
together :  that  when  they  were  returned  to  the  said  Livesey,  Hargreave  and  Company, 
they  filled  up  the  blanks  with  the  sum  to  be  paid,  and  the  name  of  the  person  to 
whom  the  same  was  to  be  payable  :  that  when  the  bills  were  so  drawn  and  filled  up, 
they  were  carried  indiscriminately  with  other  bills,  to  the  house  of  Thomas  Gibson 
and  Joseph  Johnsotp,  the  Defendants,  for  their  acceptance  :  that  Livesey,  Hargreave 
and  Company,  gave  Gibson  and  Johnson  advice  of  the  bills  so  drawn  by  the  said 
Nathaniel  Hingston  :  that  such  bills,  indisciiminately  with  the  said  other  bills,  used 
to  be  carried  two  or  three  times  a  day  from  the  house  of  Livesey,  Hargreave  and 
Company,  to  the  house  of  Gibson  and  Johnson  for  acceptance,  and  were  often  cairied 
wet :  that  the  acceptance  of  the  bill  produced  was  the  acceptance  of  the  Defendants 
Thomas  Gibson  and  Joseph  Johnson  :  that  the  said  Robert  Booth,  upon  those 
occasions,  used  to  see  the  Defendant  Johnson  :  that  Livesey,  Hargreave  and  Company, 
vpere  generally  indebted  to  the  Defendants,  Gibson  and  Johnson,  upon  the  balance  of 
accounts,  for  cash  advanced  by  the  said  Gibson  and  Johnson  to  the  said  Livesey, 
Hargreave  and  Company  :  that  the  Defendants,  Gibson  and  Johnson,  were  covered 
for  these  acceptances  by  bills  of  exchange  given  as  a  secuiity  for  the  same,  but  that 
the  said  bills  so  given  as  a  security  have  not  been  paid  :  that  no  such  person  as 
William  Fletcher,  in  the  said  instrument  and  indorsement  named,  existed  ;  and  that 
the  name  William  Fletcher,  so  indorsed  on  the  said  instrument,  was  not  the  hand- 
writing of  any  person  of  the  name  of  William  Fletcher.  And  the  said  Robert  Hunter 
further  shews  in  evidence  to  the  jury  aforesaid,  by  one  Stephen  Barber,  a  witness 
duly  sworn  in  that  behalf,  that  he  negotiated  the  instrument  now  produced,  with  the 
Plaintiff  Robert  Hunter ;  that  he  carried  it  from  Live-[200]-sey,  Hargreave  and 
Company,  to  get  it  discounted  for  them  ;  and  that  he  told  the  said  Robert  Hunter 
from  whom  he  came  ;  that  the  said  Robert  Hunter  gave  him  the  value  for  the  said 
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instrument  in  money,  and  lie  took  it  back  to  he  indorsed  by  Livesey,  Hargieave  and 
Corapauy  ;  and  tbat  ii  was  indorsed  by  Absalom  Goodrich,  by  prooiiration  of  Livesey, 
Hargreave  and  Company  ;  that  the  said  instrument  had  been  accepted  by  Gibson  and 
Johnson  before  it  was  cairied  to  be  discounted.  And  the  said  Thomas  Gibson  and 
Joseph  Johnson  say,  that  the  aforesaid  matters,  to  the  jurors  aforesaiii,  in  form  afore- 
said shewn  in  evidence  by  the  said  Kobert  Hunter,  are  not  sufficient  in  law  to  maintain 
the  said  issue  within  joined  on  the  part  of  the  said  Robert  Hunter,  and  that  they,  the 
said  Thomas  Gibson  and  Joseph  Johnson,  to  the  matters  afoiesaid,  in  form  aforesaid 
shewn  in  evidence,  have  no  necessit}',  nor  are  they  obliged  by  the  law  of  the  land  to 
answer:  and  this  they  are  ready  to  verify:  whei-efore,  for  want  of  sufficient  matter 
in  that  behalf,  shewn  in  evidence  to  the  jury  aforesaid,  the  said  Thomas  Gibson  and 
Jisepli  Johnson  pray  judgment,  and  that  the  juiy  aforesaid  may  1)6  discharged  from 
giving  any  verdict  in  the  said  issue,  and  that  the  said  Ribert  Hunter  maybe  precluded 
from  having  his  said  action  against  the  said  Thomas  Gibson  and  Joseph  Johnson. 

"And  the  said  Robert  Hunter,  for  that  he  hath  shewn  sufficient  matter  in  main- 
tenance of  the  said  issue  in  evidence  to  the  said  jurors,  which  matter  the  said  Thomas 
Gibson  and  Joseph  Johnson  do  not  deny,  nor  in  any  manner  answer  thereto,  prays 
judgment  and  his  damages,  by  reason  of  the  premises  to  be  adjudged  to  him. 

"Whereupon  it  is  told  to  the  juiors  aforesaid,  that  they  shall  inquire  what  damages 
the  said  Robert  Hunter  has  sustained,  as  well  by  reason  of  the  matter  shewn  in 
evidence  as  aforesaid,  as  for  his  costs  ami  charges,  by  him  about  his  suit  in  this  behalf 
expended,  in  case  it  shall  happen  that  judgment  shall  be  given  upon  the  evidence 
aforesaid,  for  the  said  Robert  Hunter,  and  the  jurors  aforesaid  upon  their  oaths  afore- 
said thereupon  say,  that  if  it  shall  happen  that  judgment  shall  be  given  for  the  said 
Robert  Hunter  upon  the  evidence  aforesaid,  then  they  assess  the  damages  of  the  said 
Robert  Hunter,  by  him  sustained  by  reason  of  the  matter  shewn  in  evidence  as 
aforesaid,  besides  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended, 
to  5211.  7s.  and  for  those  costs  and  charges  to  40s.  And  thereupon  the  said  jurors, 
by  the  assent  [201]  of  the  said  parties,  are  discharged  from  giving  any  further  verdict 
upon  the  premises.  And  thereupon  all  and  singular  the  premises  being  seen  by  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  now  here  full^'  understood 
and  consi<iered,  it  seems  to  the  said  court  here,  that  the  aforesaid  matter  to  the  jury 
aforesaid,  in  form  aforesaid,  shewn  iu  evidence  by  the  sai  1  Robert  Hunter,  is  sufficient 
in  law  to  maintain  the  said  issue  above  joined,  on  the  part  and  behalf  of  the  said 
Robert  Hunter.  Therefore  it  is  considered  by  the  said  court  of  our  lord  the  king, 
before  the  king  himself  here,  that  the  said  Robert  Hunter  doth  recover  his  aforesaid 
damages  by  the  jury  aforesaid,  in  form  aforesaid,  assessed  :  and  also  1991.  Ss.  for  his 
costs  and  charges,  by  the  said  Court  of  our  said  lord  the  king  now  here  adjudged  of 
increase  to  the  said  Robert  Hunter  by  his  assent,  which  said  damages  in  the  whole 
amount  to  7221.  10s.  and  that  the  said  Thomas  Gibson  and  Joseph  Johnson  be  in 
mercy,"  &c. 

In  Hilary  Term  1792,  this  demurrer  to  evidence  was  set  down  for  argument  before 
the  Court  of  King's  Bench,  but  it  being  the  understanding  of  both  parties  that  a  writ 
of  error  was  to  be  brought,  the  Court  gave  judgment  for  the  Defendant  in  error, 
without  argument. 

Upon  this  judgment,  a  writ  of  error  was  brought,  returnable  in  parliament ;  and 
the  Plaintiffs  in  error  having  as.'signed  general  errors  ;  and  the  Defendant  in  error 
having  pleaded  that  there  was  no  error  in  the  record  and  proceedings,  the  Plaintiffs 
in  error  hoped  that  the  said  judgment  would  be  reversed,  for  the  following,  among 
Other  Reasons  : — 

First.  There  is  no  count  in  the  declaration  at  all  supported  by  the  evidence. 

As  to  the  first  count,  there  is  nothing  to  warrant  any  inference  or  presumption 
that  the  acceptors  of  the  bill  of  exchange  knew  the  payee  to  be  a  fictitious  person,  at 
the  time  of  their  acceptance  of  the  bill ;  or  that  they  ever  meant  to  accept  a  bill 
payable  to  such  payee,  or  to  any  other  description  of  person  than  the  real  payee,  his 
indorsee,  in  the  fair  and  usual  course  of  negotiation.  The  allegations  in  the  first 
count  of  the  declaration  are  wholly  destitute  of  proof,  and  it  would  bo  neces-[202]-sary, 
in  order  to  support  them,  to  presume  the  acceptors  to  be  parties  to  a  fraud  without 
evidence,  and  contrary  to  the  established  rule,  that  every  thing  is  to  be  presumed  to 
have  been  fairly  done,  until  proof  is  given  to  the  contrary. 

The  second  count  is  expressly  negatived  by  the  evidence. 
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The  third  count  is  negatived  by  the  mere  inspection  of  the  iustrumeut  produced, 
which  purports  to  be  a  bill  payable  to  Fletcher  or  order;  and  althcugh  it  has  been 
determined  that  a  bill  purporting,  on  the  face  of  it,  to  be  payable  to  order,  may,  in 
particular  circumstances,  be  considered  as  a  bill  payable  to  bearer;  the  case  (a)  in 
which  that  decision  was  made,  was  where  an  indorsement  had  been  made  by  the 
drawers,  subsequent  to  the  indorsement  in  the  name  of  the  fictitious  payee,  and  where 
the  acceptor  was  privy  to  the  fact  of  the  payee  being  fictitious  at  the  time  of  the 
acceptance  of  the  bill  ;  neither  of  which  circumstances  occur  iu  this  case,  but  the  direct 
contrary  appears. 

The  fourth  count  depends  upon  the  same  reasoning  as  the  third,  and  only  differs 
from  it  by  drawing  a  supposed  inference  of  law,  which  will  not  follow,  if  the  argutnents 
used  in  support  of  the  third  count  shall  be  thought  insufficient. 

The  fifth  count  is  negatived  by  the  evidence,  in  the  same  manner  as  the  third,  by 
the  mere  inspection  of  the  instrument  produced,  which  purports  to  be  a  bill  payable 
to  Fletcher  or  order,  and  indorsed  by  him  to  Livesey,  Hargreave  and  Company,  and 
by  them  to  the  Defendant  in  error;  and  not  a  bill  drawn  by  Livesey,  Hargreave  and 
Company,  payable  to  the  said  Robert  Huntar,  as  is  supposed  by  the  said  fifth  count. 

The  sixth,  seventh  and  eighth  counts  are  wholly  negatived  by  the  evidence,  from 
which  it  appears,  that  so  far  from  the  Plaintiffs  in  error  having  engaged  themselves 
as  a  collateral  security  to  pay  an  antecedent  debt,  due  from  the  drawers  of  the  bill  to 
the  Defendant  in  error,  they  had  actually  accepted  the  bill,  and  made  themselves  liable 
(so  far  as  any  obligation  to  pay  the  bill  was  imposed  by  law  upon  them),  previous  to 
the  bill's  being  discounted  by  the  Defendant  in  error,  and  were  themselves,  if  they  are 
bound  at  all,  the  principal  debtors,  to  whom  [203]  resort  must,  in  the  first  instance,  be 
made  for  payment,  before  the  Defendant  in  error  had  acquired  any  interest  at  all  in  the 
debt,  or  become  party  to  the  transaction.  If,  as  is  humbly  submitted  by  the  Plaintiffs 
in  error,  they  were  not  liable,  under  the  circumstances,  as  principal  debtors,  they  could 
not  be  liable,  as  collateral  securities,  for  a  debt  which  became  due  from  the  drawer  to 
the  Defendant  in  error,  subsequent  to  the  acceptance. 

The  ninth,  tenth,  eleventh  and  twelfth  counts  are  wholly  unsupported  by  proof, 
inasmuch  as  it  appears  that  so  far  from  the  Plaintiffs  in  error  being  indebted  to  the 
drawers  of  the  bill  (iu  whose  place  the  Defendant  in  error  is  supposed  to  stand,  and 
through  whom  he  derives  his  claim),  the  Plaintiffs  in  error  were  actually  in  advance 
to  the  drawers,  and  had  no  security  for  their  monies  so  lent,  but  bills,  which  have 
not  been  paid. 

Lastly.  On  the  supposition  (which  is  wholly  denied)  that  the  Plaintiffs  in  error 
were  privy  to  the  payee  being  fictitious,  and  the  indorsement  being  made  in  the  name 
of  a  person  they  knew  not  to  exist,  and  that  they  put  the  bill  into  the  hands  of  the 
drawers  that  they  might  negotiate  it,  concealing  the  circumstance  of  the  payee  being 
fictitious,  their  conduct  would  amount  to  a  direct  uttering  of  a  forgeiy,  with  intent  to 
defraud  the  person  to  whom  such  bill  was  passed  in  circulation,  and  the  remedy  by 
civil  action  would  be  merged  in  the  felony.  If  it  is  to  be  taken  that  the  Defendant 
in  error  was  acquainted  with  the  whole  transaction,  and  made  himself  a  party  in  it, 
with  full  knowledge  of  all  the  circumstances,  it  is  submitted  that  he  cannot  intitle 
himself  to  maintain  an  action  through  the  medium  of  an  instrument,  which,  at  the 
time  he  received  it,  he  knew  to  be  a  forgery. 

The  Defendant  in  error  hoped  that  the  judgment  would  be  affirmed,  for  the- 
following  amor>g  other  Reasons  :— 

First.  The  Plaintiffs  in  error  having  demurred  to  the  evidence  produced  in  support 
of  the  action,  and  thereby  prevented  the  jury  from  finding  any  facts,  have  virtually 
admitted  every  fact,  which  upon  the  evidence  the  jury  might  have  found  in  favour 
of  the  Defendant  in  error,  in  case  the  trial  had  proceeded  and  a  verdict  had  been  giveu  ; 
and  on  the  other  hand,  no  intendments,  but  such  as  are  absolutely  necessary,  can  be 
made  in  favour  of  the  Plaintiffs  in  error.  The  evidence  shews  the  Defendant  in  error 
to  be  the  bona  fide  holder  of  the  bill,  for  a  [204]  valuable  consideration,  and  the  jury 
might  upon  the  evidence  have  found  that  the  Plaintiffs  in  error  accepted  the  bill, 
knowing  that  the  name  of  the  payee  veas  fictitious  ;  these  facts  therefore  may  be 
assumed  in  considering  the  question  of  law,  but  no  act  of  forgery  can  be  presumed,  so 

(a)  Gibson  v.  Minet,  ante,  vol.  i.  569. 
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as  to  rtiiee  the  question,  whether  the  policy  of  the  law  will  suffei'  an  action  to  be 
founded  upon  a  transaction  acconipanied  with  forgery. 

Second.  The  Defendant  in  eiror  being  a  fair  holder  of  the  bill  in  question,  and 
having  advanced  bis  money  upon  the  faith  of  the  acceptance,  and  the  Plaintiffs  in 
error  as  acceptors  sustaining  no  disadvantage  from  the  diawer's  using  the  name  of  a 
fictitious  payee,  the  justice  of  the  case  as  between  the  parties  requires,  that  the 
acceptors  should  not  be  permitted  to  avoid  the  effect  of  their  acceptance,  and  the 
rather,  as  they  may  be  intended  to  have  known  the  circumstances  relating  to  the  bill 
and  its  indorsement. 

Third.  The  case  of  Gibson  and  Johnson  v.  Minel  and  Fedor,  lately  determined  in 
the  House  of  Lords  (ante,  vol.  i.  p.  569),  is  a  decision  of  the  highest  authority  to  prove 
that  the  bill  in  question  may  have  effect  against  the  acceptors  as  a  bill  payable  -to 
bearer,  and  there  does  not  appear  to  be  any  material  distinction  between  that  case 
and  the  present. 

Fourth.  An  indorsement  has  the  effect  of  creating  a  new  bill,  and  the  indorsee 
becomes  a  security  to  the  subsequent  proprietors  of  the  bill,  in  like  manner  as  the 
original  drawer;  the  Defendant  in  error,  therefore,  to  whom  this  bill  has  been  indorsed 
by  Livesey,  Hargreave  and  Company,  may  maintain  his  action  agiiinsl  the  acceptors 
as  being  the  real  payee  of  the  bill,  and  duly  so  construed  according  to  the  custom  of 
merchants. 

Fifth.  If  the  instrument  could  not  take  effect  in  any  way  as  a  bill  of  exchange, 
then  the  money  which  was  paid  for  it,  was  advanced  without  consideration,  and  the 
persons  who  received  it  become  indebted  to  the  Defendant  in  error  for  the  amount. 
The  Piaintifls  in  error,  by  the  terms  of  their  acceptance,  promised  to  pay  this  debt, 
and  the  promise  being  founded  upon  a  valuable  consideration  proved  by  writing,  so 
as  to  comply  with  the  requisitions  of  the  Statute  of  Frauds,  may  entitle  the  Defendant 
in  error  to  recover  upon  the  counts  in  the  declaration  which  apply  to  that  view  of  the 
case. 

[205]  The  case  having  been  fully  argued  at  the  bar  of  the  House,  the  following 
questions  were  proposed  to  the  Judges. 

I.  Whether  upon  the  slate  of  the  evidence  given  for  the  Plaintilf  in  this  case,  it 
was  competent  to  the  Defendants  to  insist  upon  the  Jury  being  discharged  fiom  giving 
a  veidici  by  demuning  to  the  evidence,  and  obliging  the  Plaintiff  to  join  in  demurrer? 

n.   Whether  on  this  record,  any  judgment  can  be  given? 

HI.  In  case  no  judgment  can  be  given,  what  ought  to  be  the  award  ! 

To  which  questions,  LoRD  Chief  Justice  Eyre  thus  delivered  the  unanimous 
answer  of  the  Judges. 

The  questions  referred  by  your  Lordships  to  the  Judges,  arise  upon  a  proceeding, 
which  is  called  a  demurrer  to  evidence,  and  which  though  not  familiar  in  practice,  is 
a  proceeding  well  known  to  the  law.  It  is  a  proceeding,  by  which  the  Judges,  whose 
provitice  it  is  to  answer  to  all  questions  of  law,  are  called  upon  to  declare  what  the 
law  is  upon  the  facts  shewn  in  evidence,  analogous  to  the  demurrer  upon  facts  alleged 
in  pleading.  My  Lords,  in  the  nature  of  the  thing,  the  question  of  law  to  arise  out 
of  the  fact  cannot  arise  till  the  fact  is  ascertained.  It  is  the  province  of  a  jury  to 
ascertain  the  fact,  under  the  direction  and  assistance  of  the  judge  ;  the  process  is  simple 
and  distinct,  though  in  our  books  there  is  a  good  deal  of  confusion  with  respect  to  a 
demurrer  upon  evidence,  and  a  bill  of  exceptions,  the  distinct  lines  of  which  have  not 
always  been  kept  so  much  apart  as  they  ought  to  have  been. 

My  Lords,  in  the  first  stage  of  that  process,  under  which  facts  are  ascertained,  the 
Judge  decides,  whether  the  evidence  offered  conduces  to  the  proof  of  the  fact  which  is 
to  be  ascertained  :  and  there  is  an  appeal  from  his  judgment  by  a  bill  of  exceptions. 
The  admissibility  of  the  evidence  being  established,  the  question  how  far  it  conduces 
to  the  proof  of  the  fact  which  is  to  be  ascertained,  is  not  for  the  Judge  to  decide, 
but  for  the  Jury  exclusively;  with  which  Judges  interfere  in  no  case,  but  where  they 
have  in  some  sort  substituted  themselves  in  the  place  of  the  Jury  in  attaint,  upon 
motions  for  new  trials.  When  the  Jury  have  ascertained  the  fact,  if  a  question  arises 
[206]  whether  the  fact  thus  ascertained  maintains  the  issue  joined  between  the  parties, 
or,  in  other  woids,  whether  the  law  arising  upon  the  fact  (the  question  of  law  involved 
in  the  issue  depending  upon  the  true  slate  of  the  fact)  is  in  favour  of  one  or  other  of 
the  parties,  that  question  is  for  ihe  Judge  to  decide.  Ordinarily  he  declares  to  the 
Jury  what  the  law  is  upon  the  fact  which  they  find,  and  then  they  compound  their 
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verdict  of  the  law  and  fact  thus  ascertained.  But  if  the  party  wishes  to  withdraw 
from  the  Jury  the  application  of  the  law  to  the  fact,  and  all  consideration  of  what 
the  law  is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence,  and  the  precise 
operation  of  that  demurrer  is,  to  take  from  the  Jury  and  to  refer  to  the  Judge  the 
application  of  the  law  to  the  fact.  In  the  nature  of  things  therefore,  and  reasoning 
by  analogy  to  other  demurrers,  and  having  regard  to  the  distinct  functions  of  Judges 
and  of  Juries,  and  attending  to  the  state  of  the  proceeding  in  which  the  demurrer 
takes  place,  the  fact  is  to  be  first  ascertained. 

My  Lords,  with  this  short  introduction,  I  proceed  to  the  first  question  proposed 
to  the  Judges,  which  is,  "Whether  upon  the  state  of  the  evidence  given  for  the 
Plaintiff  in  this  case,  it  was  competent  to  the  Defendants,  to  insist  upon  the  Jury 
being  discharged  from  giving  a  verdict,  by  demurring  to  the  evidence,  and  obliging 
the  Plaintiff  to  join  in  demurrer?"  Your  Lordships'  question  is  confined  to  this 
particular  case  ;  but  it  will  be  necessary  for  me  to  proceed  by  steps.  All  our  books 
agree,  that  if  a  matter  of  record,  or  other  matter  in  writing,  be  offered  in  evidence  in 
maintenance  of  an  issue  joined  between  the  i)arties,  the  adverse  party  may  insist 
upon  the  Jury  being  discharged  from  giving  a  verdict,  by  demurring  to  the  evidence, 
and  obliging  the  party  offering  the  evidence  to  join  in  demurrer.  He  cannot  refuse 
to  join  in  demurrer,  he  must  join,  or  waive  the  evidence.  Our  books  also  agree,  that 
if  parol  evidence  be  offered,  and  the  adverse  party  demurs,  he  who  offers  the  evidence 
may  join  in  demurrer  if  he  will.  We  are  therefore  thus  far  advanced,  that  the 
demurrer  to  evidence  is  not  necessarily  confined  to  written  evidence.  The  language 
of  our  books  is  very  indistinct  upon  the  question,  whether  the  paity  offering  parol 
evidence  should  be  obliged  to  join  in  demurrer.  Why  is  he  obliged  to  join  in 
demurrer,  when  the  evidence  which  he  has  offered  is  in  writing"?  The  reason  is  given  in 
Croke's  report  of  Baker's  case{a)^,  because,  [207]  says  the  book,  "there  cannot  be  any 
variance  of  matter  in  writing."  Parol  evidence  is  sometimes  certain,  and  no  more 
admitting  of  any  variance  than  a  matter  in  writing,  but  it  is  also  often  loose  and 
indeterminate,  often  circumstantial.  The  reason  for  obliging  the  party  offering 
evidence  in  writing  to  join  in  demurrer,  applies  to  the  first  sort  of  parol  evidence, 
but  it  does  not  apply  to  parol  evidence  which  is  loose  and  indeterminate,  which  may 
be  urged  with  more  or  less  effect  to  a  Jury,  and  least  of  all  will  it  apply  to  evidence 
of  circumstances,  which  evidence  is  meant  to  operate  beyond  the  proof  of  the  existence 
of  those  circumstances,  and  to  conduce  to  the  proof  of  the  existence  of  other  facts. 
And  yet  if  there  can  be  no  demurrer  in  such  cases,  there  will  be  no  consistency  in 
the  doctrine  of  demurrers  to  evidence,  by  which  the  application  of  the  law  to  the  fact 
on  an  issue  is  meant  to  be  withdrawn  from  a  Jury,  and  transferred  to  the  Judges. 
If  the  party  who  demurs,  will  admit  the  evidence  of  the  fact,  the  evidence  of  which 
fact  is  loose  and  indeterminate,  or  in  the  case  of  circumstantial  evidence,  if  he  will 
admit  the  existence  of  the  fact,  which  the  circumstances  offered  in  evidence  conduce 
to  prove,  there  will  then  be  no  more  variance  in  this  parol  evidence,  than  in  a 
matter  in  writing,  and  the  reasons  for  compelling  the  party  who  offers  the  evidence 
to  join  in  demurrer,  will  then  apply,  and  the  doctrine  of  demurrers  to  evidence  will 
be  uniform  and  consistent.  That  this  is  the  regular  course  of  proceeding,  in  respect 
to  parol  evidence  of  the  nature  that  I  have  been  describing,  I  think  may  be  collected 
from  the  known  case  upon  this  subject,  Baker's  case.  There  is  also  another  case, 
Wright  v.  Pindar,  as  it  stands  reported  in  Aleyn's  Reports  (a)-  which  carries  the 
doctrine  further,  and  home  to  every  case  of  evidence  circumstantial  in  its  nature, 
affording  ground  for  a  conclusion  of  fact  from  fact ;  and  the  two  cases  taken  together, 
I  think,  prove  satisfactorily,  that  the  course  is  that  which  I  have  already  supposed, 
and  which  would  remove  all  the  difficulties  that  are  in  the  way  of  obliging  the  party 
to  join  in  demurrer  upon  parol  evidence.  Baker's  case,  after  stating  that  the  party 
must  join  in  demurrer,  or  waive  his  evidence,  where  a  matter  in  writing  is  shewn  in 
evidence,  goes  on  thus:  "If  the  Plaintiff  produces  witnesses  to  prove  any  matter  in 
fact  upon  which  a  question  in  law  arises,  if  the  defendant  admits  their  testimony 
[208]  to  be  true,  there  also  the  defendant  may  demur  in  law  upon  it,  but  then  he 
ought  to  admit  the  evidence  given  by  the  Plaintiff  to  be  true."  Those  cases  have 
very  carefully  marked  the  precise  ground  upon  which  a  party  may  demur  to  evidence ; 

(o)»  Cro.  Eliz.  753,  Middletm  v.  Baker,  5  Co.  104,  S.  C. 

{af  Al.  13,  S.  C.  Style,  22,  loosely  reported  by  the  name  of  Wliyie  v.  Pyndar. 
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and  prove  that  if  a  party  may  demur,  the  other  party  must  join  in  demurrer. 
According  to  Aleyn's  report  of  the  case  of  JFright  v.  Pi/ndar,  which  case  underwent 
very  serious  consideration,  it  was  resolved,  "  that  he  that  demurs  upon  the  evidence, 
ought  to  confess  the  whole  matter  of  fact  to  be  true,  and  not  refer  that  to  the  judg- 
ment of  the  court ;  and  if  the  matter  of  fact  be  uncertainly  alleged,  or  that  it  be 
doubtful  whether  it  be  true  or  no,  because  oflfered  to  be  proved  by  presumptions  or 
probabilities,  and  the  other  party  demurs  thereupon,  he  that  alleges  this  matter, 
cannot  join  in  demurrer  with  him,  but  ought  to  pray  the  judgment  of  the  court,  that 
he  may  not  ba  admitted  to  his  demurrer,  unless  he  will  confess  the  matter  of  fact  to 
be  true."  It  seems  to  follow  as  a  necessary  conclusion,  that  if  he  will  confess  the 
matter  of  fact  to  be  true,  theie  he  is  to  be  admitted  to  his  demurrer,  and  that  if  he 
is  admitted,  the  other  party  must  join  in  demurrer.  My  Lords,  it  is  said  in  some  of 
our  books,  that  upon  a  demurrer  entered  upon  parol  evidence,  the  party  offering  the 
evidence  may  choose  whether  he  will  join  in  demurrer  or  not.  But  after  having 
stated  the  two  authorities  which  I  have  mentioned,  I  think  those  passages  in  the 
books  must  be  understood  with  the  qualification  mentioned  in  both  those  authorities, 
"  unless  the  adverse  party  will  confess  the  evidence  to  be  true."  The  matter  of  fact 
being  confessed,  the  case  is  ripe  for  judgment  in  matter  of  law  upon  the  evidence, 
and  may  then  be  properly  withdrawn  from  the  jury  ;  and  being  entered  on  record 
will  remain  for  the  decision  of  the  Judges.  And  this  operation  of  entering  the  matter 
upon  record,  and  indeed  the  whole  operation  of  coii'lucting  a  demurrer  to  evidence, 
ought  to  be  under  the  direction  and  control  of  the  Judge  at  Nisi  Prius,  or  of  the 
Couit,  if  the  trial  be  at  the  bar  of  one  of  the  king's  courts.  I  take  the  whole  pro- 
ceeding upon  a  demurrer  to  evidence,  to  be  under  the  control  of  the  Judge  before 
whom  the  trial  is  had.  In  the  case  of  ll'''m-sley  v.  FUUker  which  is  reported  in  2  RoUe's 
Reports,  117,  Mr.  Justice  Doddeiidge,  who  was  one  of  the  ablest  men  upon  the 
Bench,  said,  "  the  court  might  deny  and  hinder  a  party  from  demurring  by  over-ruling 
the  matter  in  demurrer,  if  it  seemed  to  them  to  be  clear  in  law  :"  and  the  court  did 
in  point  of  fact,  in  that  case,  over-rule  the  demurrer,  and  leave  the  case  to  the  Jury. 
The  demurrer  in  that  case  was  certainly  [209]  frivolous  ;  but  if  it  had  been  over-ruled 
improperly,  it  might,  I  presume,  have  been  the  subject  of  a  bill  of  exceptions.  If  the 
court  may  over-rule,  it  may  also  regulate  the  entry  of  the  proceedings  upon  the  record, 
and  the  admissions  which  are  to  be  made  previous  to  the  allowing  of  the  demurrer. 
And,  my  Lords,  after  this  explanation  of  the  doctrine  of  demurrers  to  evidence,  I 
have  very  confident  expectations  that  a  demurrer  like  the  present  will  never  hereafter 
find  its  way  into  this  House. 

My  Lords,  The  answer  to  the  first  question  that  the  Judges  have  agreed  upon, 
and  which  I  have  endeavoured  to  lay  a  foundation  for,  in  what  I  have  now  offered  to 
the  House,  is,  "Ttiat  upon  the  state  of  the  evidence  given  for  the  Plaintiff  in  this 
case,  it  was  not  competent  to  the  Defendants  to  insist  upon  the  jury  being  discharged 
from  giving  a  verdict,  by  demurring  to  the  evidence,  and  obliging  the  Plaintiff  to 
join  in  demurrer,  without  distinctly  admitting  upon  the  record,  every  fact,  and  every 
conclusion,  which  the  evidence  given  for  the  Plaintiff  conduced  to  prove." 

Your  Lordships'  second  question  is.  Whether  on  this  record  any  judgment  can  be 
given"!  To  which  we  answer,  that  we  conceive  no  judgment  can  be  given.  The 
examination  of  the  witnesses  in  this  case,  has  been  conducted  so  loosely,  or  this 
demurrer  has  been  so  negligently  framed,  that  there  is  no  manner  of  certainty  iu 
the  state  of  facts  upon  which  any  judgment  can  be  founded.  I  will  not  detain 
your  Lordships  with  particular  observations  upon  the  state  of  the  facts,  as  they  are 
contained  in  this  demurrer,  because  all  the  observations  I  could  have  made,  were 
made  to  your  Lordships  from  within  your  House  at  the  time  these  questions  were 
put,  and,  I  believe,  felt  by  every  body  that  heard  them. 

To  the  third  question.  In  case  no  judgment  can  be  given,  what  ought  to  be  awanled  ? 
We  answer,  that  there  ought  to  be  an  award  of  a  venire  facias  de  novo :  the  issue 
joined  between  these  parties,  in  effect  has  not  been  tried,  and  the  case  of  Wright  v. 
Pyndar  is  expressly  in  point,  that  another  venire  facias  should  issue  (a). 

Accordingly  a  venire  de  novo  was  awarded  ([see  post,  p.  288]). 

(a)  The  last  case  respecting  demurrers  to  evidence,  which  has  fallen  within  my 
obseivation,  is  t'lat  of  Cochedge  v.  Fanshaw,  Djugl.  1 19,  8vo. ;  and  it  was  there  holden 
by  the  Court  of  King's  Bench,  as  appears  from  the  report,  "that  oa  a  demurrer  to 
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[211]    LiCKBARROw  AND  OTHERS  against  Mason  and  Others. 

In  this  Term,  the  House  of  Lords  directed  that  a  venire  facias  de  novo  should  be 
awarded  in  this  case.     See  2  Term  Rep.  B.  R.  63,  ante,  vol.  i.  357.     [5  T.  R.  367,  687.] 

End  of  Trinity  Term. 

In  the  Long  Vacation,  died  Sir  John  Wilson,  Knt.,  one  of  the  Justices  of  this 
Court, 

And  in  the  following  Term,  Giles  Rooke,  Esq.,  King's  Serjeant,  was  appointed  to 
succeed  him,  and  was  knighted. 

evidence,  every  fact  which  the  jury  could  infer  in  favour  of  the  party  offering  it,  from 
the  [210]  evidence  demurred  to,  was  to  be  considered  as  admitted."  It  is  also  stated 
in  a  note  subjoined  to  that  case,  that  on  a  writ  of  error,  the  Court  of  Exchequer 
Chamber  were  all  of  opini  jii  with  the  Court  of  King's  Bench,  except  the  Lord  Chief 
Justice  (then  Mr.  Baron)  Eyre,  but  that  afterwards  in  the  House  of  Lords,  his 
Lordship  concurred  with  the  other  judges,  in  answering  the  following  question 
proposed  to  them,  in  the  affirmative,  viz.  "  Whether  the  evidence  and  facts  admitted, 
upon  which  that  demurrer  had  been  joined,  were  sufficient  in  law  to  maintain  the 
issue  for  the  Defendant  in  error'?" 

Now  there  is  reason  to  believe  that  the  ground  upon  which  his  Lordship  agreed  to 
the  affirmative  of  that  question  was,  that  upon  the  record  there  was  a  distinct  allega- 
tion of  the  existence  of  a  custom  in  the  city  of  London,  that  freemen  factors  should 
have  to  their  own  use,  the  farthing  duty  on  the  corn  consigned  to  them;  to  which 
allegation,  as  well  as  to  the  facts  offered  in  evidence,  the  demurrer  was  applied.  This 
allegation  therefore  being  admitted  by  the  demurrer,  the  point  to  be  considered  was, 
whether  such  a  custom  were  a  good  one  :  and  it  was  upon  that  ground  that  the  case 
seems  to  have  been  decided  in  the  House  of  Lords. 

Upon  examining  that  record,  I  find  it  to  be  in  the  following  words  : 

"The  said  Thomas  Cocksedge  by  James  Wallace,  Esquire,  one  of  his  majesty's 
counsel  learned  in  the  law,  of  the  counsel  of  the  said  Thomas  Cocksedge,  in  maintenance 
of  the  issue  within  joined,  before  the  chief  justice,  aforesaid,  insisted  and  said,  that  the 
city  of  London  is,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
hath  been,  an  ancient  citj',  and  that  the  citizens  of  the  said  city  now  are  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  been  a  body  corporate  and 
politic,  by  the  name  of  the  mayor,  commonalty  and  citizens  of  the  city  of  London, 
and  that  the  said  mayor,  commonalty  and  citizens  of  the  city  of  London,  from  time 
whereof  the  memory  of  man  is  not  to  the  contraiy,  have  from  time  to  lime  admitted, 
and  have  used  and  been  accustomed,  and  had  a  right  to  admit  such  and  so  many 
persons  to  be  freemen  of  the  said  city,  as  they  have  thought  fit,  upon  payment  to  the 
said  mayor,  commonalty  and  citizens,  of  such  sum  and  sums  of  money,  for  such 
respective  admissions  to  the  freedom  of  the  said  city,  as  the  said  mayor,  commonalty 
and  citizens  have  thought  fit ;  and  that  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  there  of  right  ought  to  be  paid  by  all  persons  not  being  free  of  the 
said  city,  or  otherwise  legally  exempt  therefrom,  importing  corn  into  the  said  city  of 
London,  or  to  the  liberties  thereof  coastwise,  eastward  of  London  Bridge  (except  from 
the  Cinque  Ports  or  the  county  of  Kent),  a  toll  or  duty  of  one  farthing  for  every 
quarter  of  corn  so  imported,  and  that  the  said  toll  or  duty  of  one  farthing  a  quarter, 
for  and  upon  all  corn  so  imported  as  aforesaid  (except  corn  consigned  to  a  cornfactor 
being  a  freeman  of  the  saiii  city,  to  be  there  sold),  hath  during  all  the  time  aforesaid, 
been  paid  to  the  said  mayor,  commonalty  and  citizens,  for  the  use  of  the  said  body 
corporate,  but  that  the  said  duty  of  one  farthing  a  quarter,  for  and  upon  all  corn  so 
imported  as  aforesaid,  consigned  to  a  cornfactor,  being  a.  freeman  of  the  said  city,  to 
be  there  sold,  hath  during  all  the  said  time,  whereof  the  memory  of  man  is  not  to  the 
contrary,  been  paid,  and  of  right  ought  to  be  paid,  to  or  for  the  use  of,  and  received 
by  such  factor,  being  a  freeman  of  the  said  city,  to  whom  such  corn  hath  been  con- 
signed as  aforesaid,  for  his  own  use,  &c." 

Then  follow  some  admissions  as  to  facts,  of  "  Thomas  Fanshaw  by  John  Glynn,  Esq. 
Serjeant  at  law  of  the  counsel  of  the  said  Thomas,"  &c.  &c. 

After  which  the  record  goes  on,  whereupon  in  order  to  maintain  the  said  issue 
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[213]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas,  and 
PLxcuEQUER  Chamber,  in  Michaelmas  Term,  in  the  Tuikty-Foukth  Year 
OF  THE  Reign  of  George  III. 

James  against  Semmens,  Widow.     Wednesday,  Nov.  13th,  1793. 

[Discussed,  Allen  v.  Callow,  1796,  3  Ves.  294 ;  Osborne  v.  Leeds,  1800,  5  Ves.  380.] 

Wheio  two  legacies  of  the  same  sum  are  bequeathed  to  the  same  person  by  different 
instruments,  viz.  one  in  a  will,  and  the  other  in  a  codicil,  the  legatee  is  intilled  to 
both,  unless  there  be  some  circumstance  to  shew  that  the  intent  of  the  testator  was, 
that  he  should  take  but  one(o). 

Replevin  for  taking  the  goods  and  chattels  of  the  Plaintiff,  at  the  parish  of  St.  Erth 
in  the  county  of  Cornwall,  in  a  certaiti  close  there  called  the  Mowhay,  being  part  of 
a  certain  tenement  called  Trevon. 

"Avowry,  because,  she  says,  that  before  the  said  time  when,  itc,  to  wit,  on  the 
29th  day  of  April,  in  the  year  of  our  Lord  1790,  one  Pascoe  Semmens,  now  deceased, 
the  husband  of  the  said  Katharine  (the  Defendant)  was  possessed  of  the  said  tenement 
called  Trevon,  whereof  the  said  close  in  which,  &c.  is  part  and  parcel,  for  the  residue 
of  a  certain  term  of  years  then  to  come  and  unexpired,  and  being  so  possessed  thereof, 
the  said  Pascoe,  in  his  life-time,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  made  his  last  will  and 
testament  in  writing,  and  then  and  there  duly  signed,  sealed  and  jjublished  the  same, 
and  thereby  gave  and  bequeathed  to  her  the  said  Katharine  an  atniuity  of  101.  a  year 
during  her  natural  life,  and  to  be  issuing  and  payable  out  of  the  said  tenements  free 

within  joined,  Benjamin  Green  is  produced  as  a  witness  on  the  part  of  the  said  Thomas 
Cocksedge,  and  being  sworn  and  examined  on  his  oath,  gives  in  evidence,  and  says 
that,  &c.  &c."  And  afterwards  the  name  of  each  witness,  and  the  facts  deposed  by 
him  are  distinctly  stated. 

The  demurrer  is,  "And  the  said  Thomas  Fanshaw  (the  Defendant)  by  John 
Glynn,  E«q.  Serjeant  at  law,  and  Recorder  of  the  said  citv  of  London,  of  the  counsel 
of  the  said  Defendant  saith,  that  the  evidence  and  allegations  aforesaid,  above  alleged 
on  the  behalf  of  the  said  Thomas  Cocksedge,  the  Plaintiff,  are  not  sufficient  in  law  to 
maintain  the  said  issue,  &c." 

That  record  seems  to  have  been  carefully  framed,  and  is  agreeable  to  the  ancient 
mode  adopted  in  demurrers  to  evidence,  in  which  it  was  usual  to  enter  both  the 
allegations  of  counsel  in  favour  of  the  parly  offering  the  evidence,  and  the  evidence 
itself  on  the  record,  and  to  demur  as  well  to  the  allegations  as  the  evidence.  This 
[211]  appears  in  Rastal's  Entries,  tit.  Demuirei',  but  moie  paiticularly  from  the  record 
in  Scholastica's  case,  Plowd.  403,  which  is,  "Whereupon  William  Bendloe,  Serjeant  at 
law,  of  counsel  with  the  aforesaid  Robert  and  Scholastica,  in  maintenance  of  the  assize 
aforesaid,  said.  That,  &c.  &c." 

And  the  demurrer  is,  "That  the  aforesaid  William  Lark  and  John  Hunt,  in  their 
proper  persons,  say,  that  the  evidences  and  allegations  aforesaid,  on  behalf  of  the  said 
Robert  and  Scholastica  above  alleged,  are  not  sufficient  in  law  to  maintain  the  assize 
aforesaid,"  &c. 

In  this  view  of  the  case  of  Cocksedge  v.  Fanshaw,  the  ultimate  decision  of  it  does 
not  appear  to  be  contradicted  by  the  present  determination.  It  may  also  be  observed, 
that  the  language  of  that  case  is,  that  every  fact  which  the  jury  could  infer  from  the 
evidence  in  favour  of  the  party  offering  it,  is  to  be  considered  as  admitted  :  now  in 
the  present  instance,  as  the  opinion  of  the  judges  was,  that  the  evidence  staled  on  the 
recoid  was  so  extremely  loose,  that  no  certainty  could  be  inferred  from  it,  upon  which 
any  judgment  could  be  founded,  it  seems  not  too  much  to  say,  that  from  such  evidence 
the  jury  could  not  reasonably  have  inferred  facts  sufficient  to  warrant  a  verdict  in 
favour  of  the  Defendant  in  error. 

(a)  [Vide  Cooie  v.  Boi/d,  2  Br.  C.  C.  52L  Currey  v.  Pile,  2  Br.  C.  C.  225.  Hodges 
v.  Peacock,  3  Ves.  735.  Holford  v.  Wood,  4  Ves.  79.  Oshorn  v.  Duke  of  Leeds,  5  Ves. 
369.  Benyon  v.  Benyon,  17  Ves.  34.  Attorney-General  v.  Harley,  4  Madd.  267.  Hurst 
V.  Beech,  5  Madd.  351.] 
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and  clear  of  all  out-goings  whatsoever,  and  to  be  paid  to  her  the  said  Katharine  by 
the  said  Pascoe's  executors,  every  year  in  the  25th  day  of  March,  as  long  as  she  the 
said  Katharine  should  live,  the  first  payment  thereof  to  be  made  on  [214]  the  25th 
day  of  March  which  should  next  happen  after  the  death  of  the  said  Pascoe,  and  to  be 
paid  home  to  the  25th  day  of  March  preceding  the  death  of  the  said  Katharine  ;  and 
the  said  Pascoe  gave  the  said  Katharine  a  power  of  entry  and  distress  upon  the  said 
tenement  called  Trevon,  if  the  said  Katharine  should  not  be  regularly  paid  in  the 
manner  in  which  the  said  Pascoe  had  before  directed  ;  and  the  said  Katharine  further 
saith,  that  afterwards,  in  the  life  of  the  said  Pascoe,  to  wit,  on  the  24th  day  of  May, 
in  the  said  year  of  our  Lord  1790,  in  the  parish  aforesaid,  in  the  county  aforesaid,  the 
said  Pascoe  made  a  certain  codicil  in  writing  to  the  said  will,  and  then  and  there  duly 
signed,  sealed  and  published  the  same  codicil,  and  thereby  declared  his  further  will  to 
be,  and  the  said  Pascoe  did  thereby  give  and  bequeath  to  the  said  Katharine,  during 
her  natural  life,  in  case  she  should  be  living  at  the  time  of  the  decease  of  the  said 
Pascoe,  the  yearly  sum  of  101.  of  lawful  money  of  Great  Britain,  free  and  clear  of  all 
outgoings  whatsoever,  to  be  issuing  and  payable  out  of  the  said  tenement  called 
Trevon,  hy  quarterly  payment  thereof,  to  begin  and  be  made  at  the  first  quarter-day 
of  payment  which  should  happen  next  after  the  decease  of  the  said  Pascoe  ;  and  the 
said  Pascoe  did  thereby  charge  the  said  tenement  of  Trevon  with  the  payment  thereof, 
with  power  to  distrain  in  case  of  non-payment.  And  the  said  Pascoe  afterwards,  and 
before  the  24tb  day  of  June,  in  the  year  of  our  Lord  1790,  to  wit,  on  the  24th  day  of 
May,  in  the  year  last  aforesaid,  in  the  parish  aforesaid,  in  the  county  aforesaid,  died 
possessed  of  the  said  tenement,  for  the  residue  of  the  said  term,  which  said  term  then 
and  there  was  not,  and  still  is  not,  determined  or  expired,  without  altering  his  said 
will  and  codicil,  and  thereupon,  and  by  reason  of  the  aforesaid  will  and  codicil,  the 
said  Katharine  became  intitled  to  the  said  several  annuities  so  payable  as  aforesaid. 
And  the  said  Katharine  further  saith,  that  afterwards,  and  before  the  said  time  when, 
&c.,  to  wit,  on  the  29th  day  of  September,  in  the  year  of  our  Lord  1792,  the  sura  of 
fifteen  pounds  of  the  said  last  mentioned  annuity,  so  given  and  bequeathed  by  the 
said  codicil  to  the  said  Katharine,  for  six  quarterly  payments  of  the  same  annuity, 
before  that  time  elapsed  was  due  and  owing  and  in  arrear  to  the  said  Katharine.  And 
because  the  said  sum  of  fifteen  pounds  of  the  said  last  mentioned  annuity,  on  the  day 
and  year  last  aforesaid,  and  also  at  the  said  time  when,  &c.  was  due,  unpaid  and  in 
arrear  to  the  said  Katharine  as  aforesaid,  the  said  Katharine  well  avows  the  taking  of 
the  said  goods  and  chattels  in  the  said  place  in  which,  &c.,  and  justly,  &c.,  as  a  distress 
for  the  said  arrears  of  the  said  [215]  last  mentioned  annuity,  so  due  and  unpaid  to 
the  said  Katharine  as  aforesaid  ;  and  this  the  said  Katharine  is  ready  to  verify,  where- 
fore she  prays  judgment,  and  a  return  of  the  said  goods  and  chattels,  together  with 
her  damages,  costs  and  charges  in  this  behalf,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  to  be  adjudged  to  her. 

And  the  said  Joel  (the  Plaintiff)  as  to  the  avowry  of  the  said  Katharine  by  her 
above  pleaded,  saith,  that  she,  by  reason  of  any  thing  therein  contained,  ought  not  to 
avow  the  taking  of  the  said  goods  and  chattels  of  him  the  said  Joel,  in  the  said  place 
in  which,  &c.,  to  be  just,  &c. ;  because,  he  says,  that  the  aforesaid  last  will  and  testa- 
ment of  the  said  Pascoe  Semmens  deceased,  is  in  the  words  following :  that  is  to  say, 
"  In  the  name  of  God,  Amen,  this  is  the  last  will  and  testament  of  me  Pascoe  Semmens, 
of  the  parish  of  Ludgvan  in  the  county  of  Cornwall,  Yeoman,  First  and  principally,  I 
commend  my  soul  into  the  hands  of  Almighty  God  my  Creator,  and  ray  body  to  be 
decently  interred  in  the  plainest  manner  possible,  at  the  discretion  of  my  executors 
hereinafter  named  ;  item  I  give  and  bequeath  to  my  wife  Katharine  Semmens,  her 
executors,  administrators  and  assigns,  all  that  messuage  and  tenement  with  the 
appurtenances,  in  the  parish  of  Madden,  called  Malfel,  now  in  the  occupation  of  Thomas 
Glasson,  and  which  was  given  to  her  by  her  aunt  Ursula  Friggens,  to  hold  to  her  and 
her  assigns  from  my  death,  during  the  remainder  of  the  lease  or  leases  thereof,  under 
and  subject  to  such  rents,  payment,  suits  and  services,  as  are  due  and  payable  thereout, 
to  the  lord  or  lords  of  the  fee.  And  also  I  give  to  my  said  wife  Katharine  Semmens 
whatsoever  household  goods  and  furniture  were  given  to  her,  and  come  to  her,  by  her 
said  aunt  Ursula  Friggens;  and  also  I  give  to  her  the  liberty  of  continuing  in  my 
dwelling-house  for  a  year  and  a  day  after  my  decease,  without  being  liable  to  pay  any 
rent,  or  to  be  molested  by  my  executors  hereinafter  named,  during  the  said  day  and 
twelve  months  after  my  death.  Item.  I  give  and  bequeath  unto  my  said  wife 
C.  P.  IV.— 17 
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Katharine  Semmeiis  an  annuity  of  101.  a  year,  during  her  natural  life,  and  to  be 
issuing  and  payable  out  of  my  leasehold  estate  of  Trevon  in  the  parish  of  St.  Erth, 
free  and  clear  of  all  out-goings  whatsoever,  and  to  be  paid  and  payable  to  her  by  my 
executors  every  year  on  the  25th  of  March  as  long  as  she  lives;  the  first  pnyraent 
thereof  to  be  made  on  the  25th  day  of  March,  which  shall  next  happen  after  my  [216] 
death,  and  be  paid  home  to  the  25th  day  of  March  preceding  her  death  ;  and  I  give 
her  a  power  of  entry  and  distress  upon  the  said  premises  called  Trevon,  if  she  is  not 
paid  regularly  in  the  manner  1  have]  above  directed.  Item,  I  give  and  bequeath  unto 
my  eldest  brother  William  Semmens,  all  my  wearing  apparel,  both  linen  and  woollen, 
and  201.  in  money,  to  be  paid  him  by  my  executors  hereinafter  named,  six  months 
after  my  decease,  if  my  brother  William  shall  be  alive  at  that  time.  Item.  I  give  and 
bequeath  unto  my  brother  Edmond  Semmens  one  guinea,  to  be  paid  him  by  my 
executors  six  months  after  my  decease;  and  to  my  brother  Edmund's  three  daughters 
a  guinea  each,  to  be  paid  them  in  the  same  manner,  and  at  the  same  time  of  their 
father's  legacy.  Item.  I  give  unto  my  brother  Simon  one  shilling  ;  I  give  and  bequeath 
unto  my  sister  Elizabeth  Semmens,  for  and  during  the  term  of  her  natural  life,  one 
annuity  or  yearly  sum  of  51.  to  be  issuing  and  payable  out  of  my  said  estate  called 
Trevon,  to  be  paid  quarterly  during  her  life  ;  the  first  payment  to  be  made  on  the  first 
quarterly  days  of  Christmas,  Lady-day,  Midsummer  or  Michaelmas,  which  shall  first 
happen  after  my  death.  Item.  I  give  to  my  sister  Jane  Mathews  one  shilling.  Item. 
I  give  and  bequeath  to  Mary  Thomas,  foimerly  Mary  Eddy,  my  wife's  niece,  fifteen 
guineas,  to  be  paid  by  my  executors  hereinafter  named,  six  months  after  my  decease. 
Item.  I  give  my  watch  to  my  great  nephew  Peter  Semmens,  son  of  my  nephew  John 
Semmens.  Lastly,  all  the  rest,  residue  and  remainder  of  my  estate  and  effects,  of 
what  nature  or  kind  soever,  and  wheresoever  situate  lying  and  being,  I  give  and 
bequeath  the  same  unto  my  two  nephews  John  Semmens,  son  of  my  brother  Peter 
Semmens,  and  Edward  Semmens,  son  of  my  brother  Simon  Semmens  ;  and  I  do  hereby 
nominate  and  appoint  them  my  residuary  legatees,  and  joint  executors  of  this  my  last 
will ;  in  witness  whereof,  I  have  to  this  my  last  will  and  testament,  written  on  one 
sheet  of  paper,  put  and  subscribed  my  hand  and  seal  this  29th  day  of  April  1790." 
And  the  said  Joel  further  saith,  that  the  aforesaid  codicil  of  the  said  Pascoe  is  in  the 
words  following:  that  is  to  say,  "I  Pascoe  Semmens,  of  the  parish  of  Ludgvan  in  the 
county  of  Cornwall,  blacksmith,  being  sick  and  weak  in  body,  but  of  a  sound  and 
disposing  mind,  memory  and  understanding,  do  make  and  ordain  this  to  be  a  codicil 
to  my  last  will  and  testament,  and  which  I  do  hereby  order  and  direct  shall  be  taken 
as  a  part  and  parcel  thereof,  and  be  annexed  thereto,  after  my  decease  :  first,  my 
further  will  is,  and  I  do  hereby  give  and  [216]  bequeath  unto  my  dearly  beloved  wife 
Katharine,  during  her  natural  life,  in  case  she  shall  be  living  at  the  time  of  my  decease, 
the  yearly  sum  of  ten  pounds,  of  lawful  money  of  Great  IBritain,  free  and  clear  of  all 
out-goings  whatsoever,  to  be  issuing  and  payable  out  of  my  estate  called  Trevon, 
situate,  lying  and  being  in  the  parish  of  St.  Erth  in  the  said  county  of  Cornwall,  by 
quarterly  payments ;  the  first  payment  thereof  to  begin  and  be  made,  at  the  first 
quarter  day  of  payment,  which  shall  happen  next  after  my  decease  ;  and  I  do  hereby 
charge  the  said  estate  of  Trevon  with  the  payment  thereof,  with  power  to  distrain  in 
case  of  non-payment.  Also  I  do  hereby  give  and  bequeath  unto  my  said  wife  Katharine 
the  estate  in  Manfel  now  in  the  possession  of  Thomas  Glasson,  and  heretofore  given 
her  by  the  last  will  and  testament  of  her  aunt  Ursula  Friggens,  for  and  during  all  the 
estate,  term,  time  and  interest,  which  shall  be  to  come  and  unexpired  therein,  from 
and  after  my  decease.  Also  I  give  and  bequeath  to  my  said  wife  Katharine  all  that 
messuage,  dwelling-house,  gardens,  orchards,  fields  and  premises,  situate,  lying  and 
being  in  the  village  of  Crowlas  in  the  said  parish  of  Ludgvan,  wherein  I  do  now  dwell, 
occupy  and  enjoy,  and  now  in  my  possession,  to  hold  to  my  said  wife,  to  be  peaceably 
and  quietly  enjoyed  by  her  for  and  during  her  natural  life  only,  without  molestation 
of  my  executors,  in  my  will  named  ;  and  my  further  will  is,  and  I  do  hereby  direct, 
that  my  said  wife  Katharine  shall  have,  hold  and  enjoy  all  my  household  goods  and 
furniture,  as  they  shall  stand  in  my  dwelling-house  at  the  time  of  my  decease,  and  my 
horse  and  cow,  and  all  other  things  which  shall  then  be  on  the  said  premises  (the  wheat 
and  cider  only  excepted),  which  I  do  hereby  give  to  her  for  and  during  her  natural 
life,  and  from  and  after  her  decease,  that  then  the  same  shall  be  delivered  up  to  my 
executors,  in  good  order  and  condition.  And  I  do  hereby  further  order  and  direct, 
that  as  soon  as  conveniently  may  be  after  my  decease,  my  said  wife,  jointly  with  my 
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executors  in  my  said  will  named,  shall  take  or  cause  to  be  taken  an  inventory  of  all 
my  household  furniture,  china  and  other  goods,  chattels  and  effects,  which  shall  then 
be  in  my  said  dwelling-house  oidy,  and  that  each  party  shall  sign  and  deliver  a  copy 
of  the  same  to  each  other.  In  witness  whereof,  I  the  said  Pascoe  Semmens  the  testator, 
have  hereunto  set  my  hand  and  seal,  and  published  and  declared  this  paper  writing 
[217]  as  and  for  a  codicil  to  my  last  will  and  testament,  and  which  I  do  hereby  order 
and  direct  shall  be  taken  as  part  and  parcel  thereof  and  be  annexed  thereto  after  my 
decease,  this  24th  day  of  May,  in  the  year  of  our  Lord  1790."  And  the  said  Joel 
further  saith,  that  the  said  Pascoe  Semmens  did  intend  by  his  said  will  and  codicil,  to 
give  to  the  said  Katharine  one  atuiuity  of  ten  pounds  a-year  only,  and  not  two  several 
annuities,  and  that  the  said  Katharine  by  reason  of  the  said  will  and  codicil,  did  not 
become  entitled  to  two  several  annuities,  but  became  intitled  to  one  annuity  only  of 
ten  pounds,  payable  as  in  the  said  codicil  is  mentioned  ;  and  that  at  the  said  time 
when,  &c.  no  part  of  the  said  annuity  of  ten  pounds,  given  and  bequeathed  by  the  said 
will  and  codicil,  to  the  said  Katharine,  was  due,  owing,  unpaid,  or  in  arrear  to  the  said 
Katharine,  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment  and  a  return 
of  the  said  goods  and  chattels,  and  his  damages,  costs  and  charges  on  occasion  of  the 
said  taking  and  unjust  detaining  of  the  same,  to  be  adjudged  to  him,  &c. 

To  this  plea  there  was  a  general  demurrer. 

In  support  of  the  demurrer,  Runnington,  Serjt.,  argued  in  the  following  manner. 

The  question  is,  whether  the  testator,  Pascoe  Semmens,  intended  by  his  will  and 
codicil  to  bequeath  two  several  annuities  to  his  wife,  the  Defendant,  or  whether  the 
codicil  be  a  mere  repetition  confirmatory  of  the  will ;  in  which  case,  only  one  annuity 
would  pass.  Now  as  the  will  and  codicil  are  distinct  instruments,  the  legacy  given 
by  the  last  must  be  taken  to  be  accumulative,  and  the  Defendant  is  intitled  to  receive 
two  annuities  of  101.  each.  By  the  will,  the  testator  gives  to  his  wife,  describing  her 
simply  as  his  wife,  the  estate  called  Malfel,  such  household  goods  and  furniture  as 
were  given  her  by  her  aunt,  the  liberty  of  continuing  in  his  dwelling-house,  for  a  year 
and  a  day  after  his  decease,  without  paying  any  rent,  and  also  an  annuity  of  101.  a 
year,  payable  annually  on  the  2.5th  of  March.  In  the  codicil,  he  uses  terms  of  strong 
affection,  and  gives  her,  in  addition  to  bis  former  bequest,  his  dwelling-house  and  all 
his  furniture,  some  few  things  excepted,  for  her  life,  and  also  an  annuity  of  101.  a  year 
payable  quarterly,  whereas  the  other  annuity  was  payable  yearly.  It  is  plain  therefore 
that  his  intention  was,  that  his  wife  should  deiive  greater  benefit  from  the  codicil 
than  she  would  have  done  from  the  will  alone,  and  where  such  an  intention  can  be 
collected,  the  law  will  favour  an  accumulative  construction.  The  rule  as  laid  down  by 
Lord  Thur-[218]-low  in  Ridges  v.  Morrison,  1  Brown,  Chanc.  Rep.  389,  is,  that  "  where 
a  testator  gives  a  legacy  by  a  codicil  as  well  as  by  a  will,  whether  it  be  more,  less  or 
equal,  to  the  same  person  who  is  legatee  in  the  will,  speaking  simpliciter,  it  is  an 
accumulation."  And  "where  the  same  quantity  has  been  given,  and  the  same  cause 
or  no  additional  reason  assigned  for  a  repetition  of  the  gift,  the  Court  has  inferred  the 
testator's  intention  to  be  the  same,  and  rejected  the  accumulation  ;  but  where  the  same 
quantity  is  given  with  any  additional  cause  assigned  for  it,  or  any  implication  to  shew 
that  the  testator  meant  that  the  same  thing  prima  facie  should  accumulate,  the  Court 
has  decided  in  favour  of  the  accumulation."  Which  doctrine  is  founded  on  the  case  of 
Hooley  v.  Halton,  coram  Lord  Chancellor  Bathurst,  and  the  elaborate  opinion  of 
Mr.  Justice  Aston  (o).  And  in  Swinburne's  Treatise,  526,  it  is  said,  "  where  a  certain 
quantity  is  twice  bequeathed,  it  is  twice  due,  if  in  two  distinct  writings,  as  in  a  will 
and  in  a  codicil." 

Lawrence,  Serjt.,  contr^.  The  codicil  contains  merely  a  repetition  of  the  same 
annuity  that  is  given  in  the  will.  The  testator  shews  no  intention  to  give  two 
annuities  to  his  wife,  but  in  the  codicil  he  only  varies  the  mode  of  payment  of  that 
which  he  had  before  left  in  his  will,  by  directing  that  it  should  be  paid  quarterly 
instead  of  yearly  :  and  he  orders  that  the  codicil  should  be  "  laken  as  a  part  and 
parcel  of  his  will:"  the  whole  therefore  is  to  be  considered  as  making  but  one 
instrument. 

In  Swinburne,  526,  after  the  passage  cited  on  the  other  side,  it  is  added,  "but  if 
in  one  writing,  it  does  not  make  the  legacy  double,"  and  in  the  same  book  530,  it  is 
said  "if  the  testator  do  bequeath  to  one  man  a  hundred  pounds,  and  afterwards  in  the 

(a)  Cited  at  length  in  a  note  to  Ridges  v.  Morrison. 
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same  testHment  bequeath  lo  the  same  man  a  hundred  pounds  ;  the  second  disposition 
is  understood  to  be  but  a  repetiliou  of  the  foimer,  and  all  but  one  legacy  ;  wherefore 
the  legatary  in  this  case  can  recover  but  one  hundred  pounds,  unless  he  make  proof 
that  it  was  the  testator's  meaning  that  ho  should  have  two  hundred  pounds.  Or 
unless  where  two  equal  sums  bo  left  to  one  person,  the  one  (|uanliiy  were  left  in  one 
writing,  and  another  quantity  in  another  writing,  suppose  oiio  hundred  poumis  in  the 
testament,  and  another  hundred  pounds  in  the  codicil  ;  for  heie  the  legatary  may 
recover  two  hundred  pounds,  as  two  several  legacies,  except  the  executor  prove  the 
testator's  meaning  to  bo  contrary."  The  rulo  therefore  which  Swinburne  lays  down, 
is  subject  to  the  intention  of  [219]  the  testator.  Here  there  is  no  intonliun  whatever 
to  be  collected  from  the  instrument,  that  the  testator  meant  to  give  two  annuities  to 
his  wife  ;  "there  is  no  additional  cause  assigned,"  according  to  the  doctrine  of  Lord 
Thurlow  in  Ridges  v.  Morrison.  In  that  case  there  was  a  circumstance  which  marked 
the  legatee  Nicholas  Layton,  as  a  peculiar  object  of  favour,  namely,  the  mentioning 
him  as  the  child  whom  the  testator  had  put  out  an  apprentice ;  from  which  the  Court 
inferred  an  intention  that  he  should  have  an  additional  legacy.  But  in  Cuotc  v.  Coote, 
2  Brown,  Kep.  Chan.  .521,  Lord  Thurlow  determined,  that  where  a  second  codicil  was 
oidy  a  repetition  of  a  former  one,  the  legacies  weio  not  doubled,  and  his  Lordship 
said  "that  when  the  same  legacy  is  given  in  a  will  and  a  codicil,  the  Court  generally 
takes  it  as  one  legacy,"  which  is  agreeable  to  the  judgment  of  Lord  Hardwicke,  in 
The  Duke  of  St.  Albans  v.  Beanderk,  2  Atk.  636.  But  besides  the  apparent  intention 
of  the  testator  arising  on  the  face  of  the  whole  will  and  codicil  taken  together  ;  it  is 
expressly  slated  on  the  record,  and  admitted  by  the  demurrer,  that  "  the  said  Pascoa 
Semmens  did  intend  by  his  said  will  and  codicil,  to  give  to  the  said  Katharine  one 
annuity  of  ten  pounds  a-year  only." 

The  Court  held,  that  the  rule  as  laid  down  in  Swinburne  was  the  true  one,  viz. 
that  where  two  legacies  of  the  same  sum  were  given  to  the  same  person,  one  in  a  will 
and  the  other  in  a  codicil,  without  any  circumstances  from  which  the  intention  of  the 
testator  could  be  collected,  (the  proof  of  which  would  bo  thrown  upon  the  executor,) 
there  the  legatee  would  be  eutilled  to  both  ;  but  that  in  the  present  case,  it  seems 
clearly  to  appear  from  the  whole  of  the  will  and  codicil  taken  together,  that  the 
meaning  of  the  testator  was,  that  his  wife  should  take  but  one  annuity.  In  the 
codicil  the  same  annuity  was  repeated,  which  was  before  mentioned  in  the  will :  it 
was  charged  on  the  same  lands,  and  the  only  difference  was,  that  the  payment  was 
directed  to  be  made  quarterly  in  the  codicil,  and  yearly  in  the  will.  That  the  decision 
of  the  Court  was  founded  solely  on  what  appeared  to  bo  the  intention  of  the  testator, 
on  the  face  of  the  will  and  codicil  together,  without  adverting  to  the  argument,  that 
the  intention  of  the  testator  was  admitted  by  the  demurrer,  which,  if  it  had  been 
necessary,  seemed  to  them  to  deserve  consideration. 

Judgment  for  the  PlaiulifT. 


[220]     Brooks  against  Moravia.     Friday,  Nov.  15th,  1793. 

The  Court  of  requests  for  the  city  of  London  has  no  jurisdiction  in  a  suit,  unless  both 
the  plaintiff  and  defendant  be  resident  within  the  city  {a). 

On  the  motion  of  Le  Blanc,  Serjt.,  a  rule  was  granted  to  shew  cause  why  a  sugges- 
tion shoulil  not  be  entered  on  the  record,  that  this  action  was  brought  for  a  debt  under 
40s.  and  that  at  the  time  of  the  commencement  of  the  suit,  the  Defendant  was  a  trades- 
man, keeping  a  shop,  and  carrying  on  business  within  the  City  of  London,  and  liable 
to  be  warned  or  summoned  to  the  Court  of  Kequests  for  the  City,  undur  the  statutes 
3  Jac.  1,  c.  15,  and  U  Geo.  2,  c.  10. 

Adair,  Serjt.,  shewed  cause,  contending  that  the  case  was  not  within  those  statutes, 
because  it  appeared  from  the  affidavit  on  which  the  rule  was  obtained,  that  the  Plaintiflf 
was  not  a  tradesman  or  inhabitant  within  the  City  of  Loudon,  but  resident  and  carrying 
on  business  in  the  county  of  Essex ;  and  that  the  Court  of  Requests  for  the  City  had  not 

(a)  [Vide  Jotms  v.  Greening,  5  T.  R.  529.  Webb  v.  Broxim,  Id.  535,  accord.  See 
also  Dillamore  v.  Capon,  1  Bingh.  388,  ante  29,  note.     1  Chitty's  Rep.  636  (»).] 
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jurisdiction,  except  where  the  Plaintiff  as  well  as  the  Defendant  was  resident  within 
the  City. 

The  Court  on  looking  into  the  statutes,  were  very  clearly  of  that  opinion,  and 

Discharged  the  rule. 

Fleetwood  against  Finch.    Friday,  Nov.  15th,  1793. 

By  the  statute  19  G.  3,  c.  74,  the  clerk  of  assize  on  each  circuit,  is  intitled  to  receive 
a  certain  fee  for  every  person  convicted  of  a  transportable  offence,  (except  petty 
larceny)  and  sentenced  to  transportation,  hard  labour,  or  confinement  in  the  house 
of  correction,  and  for  persons  capitally  convicted  who  afterwards  have  received  the 
king's  pardon,  on  condition  of  being  transported  or  imprisoned.  On  the  Norfolk 
Circuit,  that  fee  is  one  guinea. 

This  was  an  action  for  money  had  and  received,  in  which  a  verdict  was  found  for 
the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

"The  Plaintiff  before  and  in  the  year  1779,  was  clerk  of  assize  for  the  Norfolk 
circuit,  and  from  thence  hitherto  hath  so  continued.  The  Defendant  during  all  that 
time,  hath  been  and  still  is  treasurer  for  the  county  of  Norfolk.  The  present  action 
is  brought  to  recover  the  sum  of  1711.  3s.  being  the  amount  of  fees  which  the  Plaintiff 
claims  to  have  become  due  to  him,  as  such  clerk  of  assize,  from  1779  to  1791,  at  the 
assizes  for  the  county  of  Norfolk,  for  persons  convicted  of  transportable  offences,  and 
sentenced  to  transportation,  hard  labour,  or  confinement  in  the  house  of  correction, 
and  for  persons  capitally  convicted,  who  afterwards  have  received  the  king's  pardon, 
on  condition  of  being  [221]  transported  or  imprisoned :  (and  on  account  of  such 
persons  being  sent  or  delivered  in  execution  of  their  respective  sentences,  orders  had 
been  drawn  up  by  the  said  clerk  of  assize,)  being  after  the  rate  of  one  guinea  for  every 
such  person.  That  the  clerks  of  assize  on  the  different  circuits  in  England,  have  been 
accustomed  to  receive  some  certain  fee,  for  every  person  so  convicted  and  sentenced, 
and  in  London  and  Middlesex  for  those  whose  sentences  have  been  afterwards  carried 
into  execution  ;  and  the  usual  fee  which  has  been  paid  in  the  county  of  Norfolk,  has 
been  one  guinea  each.  That  the  Defendant  as  treasurer  of  the  said  county,  has  in  his 
bands  more  than  sufficient  to  pay  the  Plaintiff's  demand,  and  which  he  has  the  orders 
of  the  justices  at  the  quarter  sessions  to  pay,  and  consents  to  pay  to  the  Plaintiff,  if 
the  Plaintiff  is  intitled  to  the  same." 

"  And  the  question  for  the  opinion  of  the  Court  is,  whether  the  Plaintiff  is  intitled 
to  recover  the  sura  of  1711.  3s.  or  any  or  what  part  thereof?" 

Le  Blanc,  Serjt.,  for  the  Plaintiff.  The  question  in  this  case  is,  whether  the  Plaintiff, 
as  clerk  of  assize  for  the  Norfolk  circuit,  be  intitled  to  a  fee  for  each  person  convicted 
at  the  assizes  for  that  county,  of  an  offence  for  which  he  was  liable  to  be  transported, 
and  has  received  sentence  of  imprisonment  in  lieu  of  transportation,  (except  in  cases 
of  petty  larceny)  and  also  for  each  person,  who,  having  been  capitally  convicted,  has 
received  the  king's  pardon,  on  condition  of  transportation  or  imprisonment?  Now  the 
right  to  this  fee  is  established  by  usage,  and  confirmed  by  act  of  parliament :  for  it  is 
stated,  that  the  clerks  of  assize  on  the  different  circuits  in  England,  have  been  accus- 
tomed to  receive  a  certain  fee,  and  the  statute  19  Geo.  3,  c.  74,  provides  (sect.  30) 
"That  the  clerk  of  assize  or  other  clerk  of  the  court,  shall  have  the  same  fee,  gratuity 
or  satisfaction,  as  hath  usually  been  paid,  and  would  have  been  due  to  them  respec- 
tively, if  such  offender  had  been  sentenced  to  transportation,  except  in  the  case  of 
petty  larceny,  wherein  they  shall  have  only  such  fees  as  have  usually  and  of  right 
been  paid  upon  conviction  for  the  said  offence ;  and  such  fees,  gratuities,  and  satisfac- 
tion, i&c.  shall  be  paid  by  the  treasurer  of  the  county,  &c.  to  such  clerk  of  assize." 

Bond,  Serjt.,  contra.  It  is  a  principle  of  law,  that  the  right  of  any  officer  to  fees, 
must  be  founded  either  on  ancient  usage  or  act  of  parliament.  Now  in  the  present 
instance,  there  could  [222]  be  no  ancient  usage,  the  punishment  of  transportation 
having  commenced  no  earlier  than  the  reign  of  Geo.  1  and  the  statute  19  Geo.  3,  c.  74, 
does  not  give  a  new  fee,  but  only  directs,  that  the  clerk  of  assize  shall  have  the  same 
fee  as  hath  usually  been  paid,  and  would  have  been  due,  if  the  offender  had  been 
sentenced  to  transportation.  It  remains  therefore  to  be  considered,  whether  any  and 
what  fee  is  given,  by  prior  acts  of  parliament.  The  first  statute  that  ordered  convicts 
to  be  transported  to  the  American  Plantations,  was  4  Geo.   1,  c.  11,  which  mentions 
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nothing  respecting  fees  to  be  given  to  officers.  This  statute  is  confiimed  by  6  Geo. 
1,  c.  23,  which  empowers  the  Court  before  whfini  the  ofTpiiders  are  couvicted,  to  appoint 
two  justices  to  contract  for  the  transportation  of  them,  and  orders  that  all  charges 
incurred  in  making  the  contracts  and  conveying  the  felons  shall  be  borne  by  the 
county,  and  paid  by  the  treasurer,  by  order  of  the  Justices  at  the  tjuarter  Sessions, 
but  is  silent  as  to  fees  to  be  paid  to  the  clerk  of  the  assize  (b) :  so  also  are  16  Geo.  2, 
c.  1.5.  20  Geo.  2,  c.  46,  and  8  Geo.  3,  c.  15.  On  another  ground  likewise,  the  claim 
of  the  Plaintiff  is  void  :  the  office  of  clerk  of  assize  concerns  the  administration  of 
justice,  and  no  person  having  such  an  office  can  legally  take  a  fee  for  the  execution 
of  it,  except  from  the  king.  Co.  Lit.  368  b.  2  Inst.  209.  Stat,  of  Weslni.  1,  c.  26, 
which,  according  to  I^ord  Coke,  was  made  in  affirmance  of  a  fundamental  maxim  of 
the  common  law.     2  Inst.  210. 

Le  Blanc  in  reply.  Admitting  the  piinciples  laid  down  on  the  other  side,  they 
are  not  applicable  to  this  case.  The  statute  19  Geo.  3,  c.  74,  contains  a  legislative 
acknowledgment  that  some  fee  had  been  usually  paid  to  the  clerk  of  assize,  and  a 
direction  that  such  fee  should  be  continued.  Thus  also  the  16  Geo.  3,  e.  43  (sect.  17), 
which  passed  for  the  employment  of  convicts  on  board  the  hulks,  expressly  piovides 
that  the  clerk  of  assize  shall  be  paid  by  the  treasurer  of  the  county,  "the  like  satisfac- 
tion as  hath  been  usually  paid  for  the  order  of  transportation  of  any  offender." 

Lord  Chief  Justice  Eyre.  I  agree  with  my  Brother  Bond,  that  no  officer  can 
claim  a  fee,  except  by  ancient  usage  or  act  of  ))arliament ;  but  the  fee  in  question 
is  claimed  under  the  19  Geo.  3,  c.  74.  The  16  Geo.  3,  c.  43,  enacts,  that  the  clerk  of 
assize  shall  give  a  certificate  in  the  cases  mentioned  in  the  act,  [223]  and  have  the  like 
satisfaction  as  bath  been  usually  paid  for  the  order  of  transportation.  The  19  Geo. 
3,  c.  74,  by  varying  the  phrase,  and  adding  the  words,  "would  have  been  due,"  has 
let  in  all  the  argument  used  to  shew  that  nothing  was  due,  and  the  only  difficulty 
that  could  arise  in  the  case.  But  we  must  understand  the  expressions  according  to 
the  subjfct-matter  of  the  different  acts.  Now  the  subject-matter  being  of  modern 
introduction  no  ancient  usage  can  apply  to  it.  We  must  therefore  take  the  Legislature 
to  have  meant  that  the  clerk  of  assize  should  have  the  same  fee  as  had  been  usually 
paid  since  the  fourth  year  of  George  I.  for  we  come  nearer  the  truth  by  referring  the 
usage  mentioned  in  the  act  to  what  then  existed,  than  to  what  never  existed.  And 
it  is  highly  reasonable  that  a  public  officer  should  have  some  fee  or  recompense;  but 
■  the  construction  contended  for  would  leave  him  without  any. 

Gould,  J.  The  statute  16  Geo.  3,  c.  43,  s.  16,  directs  that  the  clerk  of  assize  shall 
not  take  more  than  28.  6d.  as  a  fee  for  certifying  a  transcript,  containing  the  effect 
of  every  indictment  and  conviction  of  offenders,  who  should  escape  from  their  place 
of  confinement  or  hard  labour,  in  order  to  their  trial,  and  immediately  afterwards, 
in  the  next  section  provides,  that  such  clerk  of  assize  should  have  the  like  satisfaction 
as  had  been  usually  paid  for  the  order  of  transportation  of  any  offender.  That  is 
therefore  a  direct  recognition  that  some  fee  had  been  accustomed  to  be  paid.  It 
is  difficult  to  say  when  this  fee  commenced  ;  but  though  transportation  was  not 
established  by  legislative  authority  before  the  4  Geo.  1,  yet  long  before  that  time 
(probably  from  the  original  planting  of  colonies  in  the  West  Indies),  transportation 
was  frequent,  as  appears  from  the  introduction  to  Kelyuge's  Reports  (a).  And  it  is 
indeed  reasonable  and  proper  that  a  public  officer  should  have  a  compensation  for  his 
labour;  and  the  statutes  of  Geo.  3  contain  a  parliamentary  recognition  of  a  right 
to  such  compensation. 

Heath,  J.,  of  the  same  opinion.  Though  the  statute  4  Geo  1  first  established  the 
transportation  of  offenders  by  authority  of  Parliament,  yet  it  is  well  known  that  it 
was  usual,  long  before,  for  the  Crown  to  grant  pardons  on  condition  of  transportation, 
which  came  in  lieu  of  abjuring  the  realm.  An  ancient  fee  may  attach  on  a  modern 
act  of  parliament,  such,  for  instance,  as  a  fee  on  an  oath  taken  before  a  justice  of  the 
peace,  or  a  judge  at  [224]  chambers ;  so  if  a  new  act  were  to  direct  an  officer  to  grant 
a  certificate,  an  accustomed  fee  taken  on  granting  certificates  would  attach. 

Rooke,  J.,  of  the  same  opinion.     From  the  4  Geo.  1  to  the  16  Geo.  3  there  is  a 

{b)  Except  in  cases  of  returning  from  transportation  before  the  expiration  of  the 
term,  s.  7. 

(a)  Tit.  Directions  for  Justices  of  the  Peace,  p.  4.  The  same  also  appears  from 
the  preamble  to  the  statute  4  Geo.  1,  c.  11. 


2  H  BL  225  BROOK   t'.  WILLET  519 

period  of  near  sixty  years,  during  which  transportation  was  continually  used  as  a  punish- 
ment, and  it  is  not  to  be  supposed  that  the  officer  ever  acted  gratis.     When  therefore 
in  the  19  Geo.  3,  the  legislature  speak  of  a  fee  as  having  been  usually  paid,  they  must 
be  intended  to  mean  such  as  had  been  paid  during  that  time. 
Judgment  for  the  Plaintiff. 

Brook  against  Willet.     Friday,  Nov.  22d,  1793. 

A  prescription  for  common  of  pasture  for  a  certain  number  of  sheep  on  A.  every  year 
at  all  times  of  the  year,  is  well  laid,  though  the  evidence  which  proves  the  right 
of  common,  proves  also  that  the  tenant  of  a  certain  farm  has  a  right  to  have  the 
sheep  folded  at  night  on  his  farm,  after  they  have  fed  on  the  common  during  the 
day  (a). 

Replevin  for  taking  twenty  sheep  of  the  Plaintiff  at  the  parish  of  Mildenhall  in 
the  county  of  Suffolk,  in  a  certain  place  there  called  Undley  Common,  and  twenty 
other  sheep  at  the  parish  of  Lakenheath  in  the  said  county  in  a  certain  other  place 
called  Undley  Common,  &c.  &c. 

Noil  cepit,  and  avowry. 

And  the  said  Anthotiy,  by  William  Fuller  his  attorney,  comes  and  defends  the 
wrong  and  injury,  when,  &c.  And  as  to  the  said  cattle  in  the  declaration  of  the  said 
Thomas  first  particularly  mentioned,  and  therein  alleged  to  have  been  seized  and 
taken  by  the  said  Anthony  in  the  parish  of  Mildenhall  aforesaid,  says,  that  he  the  said 
Anthony  did  not  take  the  same,  in  manner  and  form  as  the  said  Thomas  hath  above 
thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the  country,  &c. 
And  as  to  the  residue  of  the  said  cattle  in  the  said  declaiation  lastly  mentioned,  he 
the  said  Anthony  well  avows  the  taking  of  those  cattle  in  the  said  place  in  which,  &c. 
and  justly,  &c.  because  he  says  that  the  said  place  in  which,  &c.  is,  and  at  the  said 
time  when,  &c.  was,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary 
hath  been,  a  certain  large  waste  or  common,  containing  in  itself  divers,  to  wit,  400 
acres  of  land,  situate,  lying  and  being  within  the  said  parish  of  Lakenheath,  in  the 
said  county  of  Suffolk  ;  and  that  before  and  at  the  said  time  when,  &c ,  he  the  said 
Anthony  and  Mary  his  wife,  in  right  of  the  said  Mary,  were  and  still  are  seised  [225] 
in  their  demesne  as  of  fee,  of  and  in  a  certain  messuage  with  the  appurtenances, 
situate  and  being  in  the  said  parish  of  Lakenheath  and  county  aforesaid,  and  that  he 
the  said  Anthony  and  all  those  whose  estate  he  hath,  and  at  the  said  time  when,  &c. 
had,  of  and  in  the  messuage  with  the  appurtenances,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  have  had  and  used,  and  been  accustomed  to  have  and 
use,  for  himself  and  themselves,  his  and  their  tenants  and  farmers,  occupiers  of  the 
said  messuage  with  the  appurtenances,  common  of  pasture  for  all  of  his  and  their 
commonable  cattle  (excspt  sheep),  levant  and  couchant  in  and  upon  the  said  messuage 
with  the  appurtenances,  in  the  said  place  in  which,  &c.  every  year  at  all  times  of  the 
year,  as  to  the  said  messuage  with  the  appurtenances  belonging  and  appertaining. 
And  because  the  said  last  mentioned  cattle,  at  the  said  time  when,  &c.  were  wrongfidly 
and  injuriously  in  the  said  place  in  which,  &c.  depasturing  the  grass  there  then 
growing,  and  doing  damage  there,  by  reason  whereof  the  said  Anthony  could  not 
have  and  enjoy  his  said  common  of  pasture,  in  so  ample  and  beneficial  a  manner  as  he 
then  and  there  ought  to  have  had  and  enjoyed  the  same,  he  the  said  Anthony  well 
avows  the  taking  of  the  said  last  mentioned  cattle  in  the  said  place  in  which,  &c.  and 
justly,  i&c.  as  a  distress  for  the  damage  there  then  done  and  doing,  and  this  he  the 
said  Anthony  is  ready  to  verify,  wherefore  he  prays  judgment  and  a  return  of  the 
said  last  mentioned  cattle,  together  with  his  damages,  costs  and  charges,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

Plea  in  bar, 

And  the  said  Thomas,  as  to  the  plea  of  the  said  Anthony  by  him  first  above 
pleaded  in  bar,  and  whereof  he  puts  himself  upon  the  country,  doth  so  likewise.  And 
as  to  the  said  avowry  of  the  said  Anthony  above  made,  as  to  the  residue  of  the  said 

(a)  [It  is  not  a  variance  to  prove  a  larger  prescription  than  that  put  in  issue,  Rogers 
V.  Allen,  1  Campb.  N.  P.  C.  309,  and  the  note  there.  See  also  Eez  v.  Marquis  of 
Buckingham,  4  Campb.  N.  P.  C.  189,  and  1  Saund.  269,  (new  notes)  5th  edit.] 
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cattle  in  the  said  declaiatioii  lastly  mentioned,  the  said  Thomas  says,  that  by  reason 
of  any  thing  in  that  avowry  alleged,  the  said  Anthony  ought  not  to  avow  the  taking 
of  the  said  cattle  in  the  said  place  in  which,  &c.  to  be  just,  because  he  8a3's,  that  one 
Sir  Thomas  Charles  Bunbury,  long  before  the  said  time  when,  &c.  to  wit,  on  the 
29th  day  of  September  in  the  year  of  our  Lord  1780,  was  and  yet  is  seised  in  his 
demesne  as  of  fee,  of  atid  in  a  certain  messuage,  and  divers,  to  wit,  500  acres  of  land 
with  the  appurtenances,  situate  and  being  in  the  parish  of  Mildenhall  in  the  said 
county  of  Suffolk ;  and  that  ho  the  [226]  saiil  Sir  Thomas  Charles  Bunbury,  and  all 
those  whoso  estate  he  had,  and  hath,  of  and  in  the  said  messuage  and  land  with  the 
appurtenances,  from  time  whereof  the  memoiy  of  man  is  not  to  the  contrary,  have 
had  and  used,  and  been  accustomed  to  have  and  use,  and  of  right  ought  to  have  had 
and  used,  and  still  of  right  ought  to  have  and  use,  for  himself  and  themselves,  his 
and  their  farmers,  tenants,  occupiers  of  the  said  messuage  and  land,  with  the  appurten- 
ances, common  of  pasture  iu  the  said  place  called  Undiey  Common,  in  which,  &c.  for 
twenty  sheep  levant  and  couchant  in  and  upon  his  said  messuage  and  land  with  the 
appurtenances,  every  year  and  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  belonging  and  appertaining  to  the  said  messuage  and  land  with  the  ap])ur- 
tenances.  And  the  said  Thomas  further  says,  that  the  said  Sir  Thomas  Charles 
Bunbury,  whilst  he  was  so  seised  thereof,  ami  before  the  said  time  when,  ifcc.  to  wit, 
on  the  day  and  year  last  aforesaid,  at  the  parish  of  Mildenhall  aforesaid,  in  the  said 
county  of  Suffolk,  did  demise  the  said  messuage  and  lands  with  the  ap|)urtenatices  to 
the  said  Thomas,  to  hold  the  same  to  the  said  Thomas,  from  the  10th  day  of  October 
in  the  year  of  our  Lord  1780,  for  and  during  and  unto  the  full  end  and  term  of 
12 years,  from  thence  next  ensuing  ;  by  virtue  of  which  said  demise,  the  said  Thomas 
afterwards,  and  before  the  said  lime  when,  &c.  to  wit,  on  the  1 1th  day  of  October,  in  the 
year  last  aforesaid,  entered  into  the  said  messuage  and  laud  w  ith  the  appurtenances,  and 
became  and  was,  and  from  thence  continually  until,  and  at  the  said  time  when,  &c. 
remained  so  possessed  theieof,  under  the  said  demise  as  tenant  thereof  to  the  said 
Sir  Thomas  Charles  Bunbury  ;  and  being  so  possessed  of  the  said  messuage  and  land 
with  the  appui  tenances,  he  the  said  Thomas,  afterwards  and  before  the  said  time 
when,  &c.  to  wit,  on  the  29th  day  of  April,  in  the  year  of  our  Lord  1790  aforesaid, 
put  his  said  cattle  in  the  said  declaration  lastly  mentioned,  then  being  twenty  of  his  own 
sheep,  levant  and  couchant  upon  his  said  messuage  and  land  with  the  appurtenances, 
so  by  the  said  Sir  Thomas  Charles  Bunbury  demised  to  the  said  Thomas  as  aforesaid, 
into  the  said  place  in  which,  &c.  to  depasture  the  grass  then  there  growing,  and  to 
use  his  common  of  pasture  there,  as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid  : 
and  the  said  cattle  at  the  said  time  when,  &c.  were  iu  the  said  place  called  Undiey 
Common,  in  which,  &c.  depasturing  upon  the  grass  then  there  growing,  and  using  the 
said  common  of  pasture  of  the  said  Thomas  there,  until  the  said  Anthony,  of  his  [227] 
own  wrong,  at  the  said  time  when,  &c.  took  the  said  cattle  of  him  the  said  Thomas 
iu  the  said  declaration  lastly  mentioned,  in  the  said  place  called  Undiey  Common,  in 
which,  &c.  and  unjustly  detained  the  same  against  sureties  and  pledges,  until,  &c. 
in  manner  and  form  as  the  said  Thomas  hath  above  thereof  complained  against  him, 
and  this  he  the  said  Thomas  is  ready  to  verify,  &c.  And  for  further  plea  in  bar  to 
the  said  avowry  so  by  the  said  Anthony  lastly  above  made,  as  to  the  residue  of  the 
said  cattle  iu  the  said  declaration  lastly  mentioned,  he  the  said  Thomas,  by  leave  of 
the  court,  &c.  saith,  that  by  reason  of  any  thing  in  that  avowry  alleged,  the  said 
Anthony  ought  not  to  avow  the  taking  of  the  said  cattle  in  the  said  place  in  which, 
&c.  to  be  just,  because  he  says  that  the  said  place  called  Undiey  Common,  in  which, 
&c.  now  is,  and  at  the  said  time  when,  &c.  was,  and  from  time  immemorial  hath 
been,  a  certain  open  common,  lying  and  being  in  two  several  parishes,  (that  is  to  say) 
a  part  thereof  is,  and  during  all  that  time  was,  situate,  lying  and  being  iu  the  parish 
of  Lakenheath  aforesaid,  in  the  said  county  of  Suffolk,  and  another  part  thereof  is, 
and  during  all  that  time  was  situate,  lying  and  being  in  the  parish  of  Mildenhall,  in 
the  said  county  of  Suffolk ;  and  the  said  Thomas  fui  ther  saith,  that  one  Sir  Thomas 
Charles  Bunbury,  long  before  the  said  time  when,  &c.  to  wit,  on  the  29th  day  of  September, 
iu  the  year  of  our  Lord  1780,  was,  and  yet  is,  seised  in  his  demesne  as  of  fee,  of  and 
in  a  certain  other  messuage,  and  divers,  to  wit,  500  other  acres  of  land,  with  the 
appurtenances,  situate  and  being  in  the  said  parish  of  Mildenhall,  in  the  said  county 
of  Suffolk ;  and  that  he  the  said  Sir  Thomas  Charles  Bunbury,  and  all  those  whose 
estate  he  had  and  hath,  of  and  in  the  said  last  mentioned  messuage  and  lands,  with 
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the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  bad  and  used,  and  have  been  accustomed  to  have  and  use,  and  of  right  ought 
to  have  had  and  used,  and  still  of  right  ought  to  have  and  use,  for  himself  and  them- 
selves, and  his  and  their  farmers  and  tenants,  occupiurs  of  the  said  last  mentioned 
messuage  and  land,  with  the  appurtenances,  common  of  pasture  in  and  upon  that  part 
of  the  said  place  called  Undley  Common,  in  which,  &c.  which  is  situate,  lying  and 
being  in  the  parish  of  Mildenhall,  in  the  said  county  of  Suffolk  as  aforesaid,  for  twenty 
sheep  levant  and  couchant  in  and  upon  the  said  last  mentioned  messuage  and  land, 
with  the  appurtenances,  every  year,  at  all  times  of  the  year,  at  his  and  their  free  will 
and  pleasure,  as  belonging  and  appertaining  to  the  said  last  mentioned  messuage  and 
land  with  the  ap-[228]-purtenances  :  and  the  said  Thomas  further  saith,  that  such  part 
of  the  said  place  called  Undley  Common,  in  which,  &c.  as  is  within  the  said  parish  of 
Mildenhall  as  aforesaid,  now  lies,  and  at  the  said  time  when,  &c.  did  lie,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  lain  contiguous  and 
next  adjoining  to  that  part  of  the  said  place  called  Undley  Common,  in  which,  &c. 
which  lies  within  the  said  parish  of  Lakenheath  as  aforesaid,  and  without  any  hedge 
or  fence  whatsoever  dividing  or  separating  the  one  part  thereof  from  the  other  part 
thereof,  and  that  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  the 
cattle  of  each  and  every  respective  person,  for  the  time  being,  having  right  of 
common  of  pasture  in  that  part  of  the  said  place  called  Undley  Common,  in  which, 
&c.  which  lies  within  the  said  parish  of  Lakenheath  a's  aforesaid,  and  from  time  to 
time  put  into  that  part  of  the  said  place  called  Undley  Common,  in  which,  &c. 
which  lies  within  the  said  parish  of  Lakenheath  as  aforesaid,  to  feed  and  depasture 
on  the  grass  there  then  growing,  have  wandered,  strayed  and  escaped,  and  have  been 
used  and  accustomed  to  wander,  stray  and  escape,  from  and  out  of  that  part  of  the 
said  place  called  Undley  Common,  in  which,  &c.  which  lies  within  the  said  parish 
of  Lakenheath  as  aforesaid,  unto  and  into  that  part  of  the  said  place  called  Undley 
Common,  in  which,  &c.  which  lies  in  the  said  parish  of  Mildenhall  as  aforesaid,  and 
to  intercommon  and  interjjisture  there  with  the  cattle  from  time  to  time  feeding  on 
and  in  that  part  of  the  said  place  called  Undley  Common,  in  which,  &c.  which  lies  in 
the  said  parish  of  Mildenhall  as  aforesaid,  at  their  free  will  and  pleasure  by  cause  of 
vicinage,  and  in  like  manner  the  cattle  of  each  and  every  respective  person,  for  the 
time  being,  having  right  of  common  in  that  part  of  the  said  place  called  Undley 
Common,  in  which,  &c.  which  lies  within  the  said  paiish  of  Mildenhall  as  aforesaid, 
and  from  time  to  time  put  into  that  part  of  the  said  place  called  Undley  Common, 
in  which,  &c.  which  lies  within  the  said  parish  of  Mildenhall  as  aforesaid,  to  feed  and 
depasture  on  the  grass  there  then  growing,  have  wandered,  strayed  and  escaped,  and 
have  been  during  all  the  time  aforesaid,  used  and  accustomed  to  wander,  stray  and 
escape,  from  and  out  of  that  part  of  the  said  place  called  Undley  Common,  in  which, 
&c.  which  lies  within  the  said  parish  of  Mildenhall  as  aforesaid,  unto  and  into  that  part 
of  the  said  place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said  parish  of 
Lakenheath  as  aforesaid,  and  to  intercommon  and  inter-[229]-pasture  there  with  the 
cattle  from  time  to  time  feeding  on  and  in  that  part  of  the  said  place  called  Undley 
Common,  in  which,  &o.  which  lies  in  the  said  parish  of  Lakenheath  as  aforesaid,  at  their 
free  will  and  pleasure,  by  cause  of  vicinage,  to  wit,  at  the  respective  parishes  of  Laken- 
heath and  Mildenhall  aforesaid,  in  the  said  county  of  Suffolk.  And  the  said  Thomas 
further  saith,  that  the  said  Sir  Thomas  Charles  Bunbury  being  so  seised  of  and  in  the 
said  last  mentioned  messuage  and  land,  with  the  appurtenances,  as  last  aforesaid,  he 
the  said  Sir  Thomas  Charles  Bunbury,  whilst  he  was  so  seised,  and  before  the  said  time 
when,  &c.  to  wit,  on  the  day  and  year  last  aforesaid,  at  the  parish  of  Mildenhall  afore- 
said, in  the  said  county  of  Suffolk,  demised  the  said  last  mentioned  messuage  and  land, 
with  the  appurtenances,  to  the  said  Thomas,  to  hold  the  same  to  the  said  Thomas,  from 
the  10th  day  of  October  in  the  said  year  of  our  Lord  1780,  for,  during  and  unto  the 
full  end  and  term  of  twelve  years,  from  thence  next  ensuing,  by  virtue  of  which  said 
last  mentioned  demise,  the  said  Thomas  afterwards,  and  before  the  said  time  when, 
&c.,  to  wit,  on  the  11th  day  of  the  said  October,  in  the  year  last  aforesaid,  entered 
into  the  said  last  mentioned  messuage  and  land,  with  the  appurtenances,  and  became, 
and  was,  and  from  thence  continually  until,  and  at  the  said  time  when,  &c.  remained 
so  possessed  thereof,  under  and  by  virtue  of  the  said  last  mentioned  demise,  as  tenant 
thereof  to  the  said  Sir  Thoraiis  Charles  Bunbury ;  and  being  so  possessed  of  the  said 
last  mentioned  messuage  and  lind,  with  the  appurtenances,  as  last  aforesaid,  he  the 
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said  Thomas  afterwards,  and  before  the  said  lime  when,  &c.,  to  wit,  on  the  29th  day 
of  April,  ill  the  year  of  our  Lord  1790  aforesaid,  put  the  said  cattle  in  the  said  declara- 
tion lastly  mentioned,  being  twenty  of  his  own  commonable  sheep,  levant  and  couchant 
on  the  said  last  mentioned  messuage  and  land,  with  the  appurtenances,  so  demised  to 
him  by  the  said  Sir  Thomas  Charles  Bunbury  as  last  aforesaid,  into  and  upon  that  part 
of  the  said  place  called  Undley  CoraniDii,  in  which,  itc.  which  lies  within  the  said  parish 
of  Mildenhall  as  aforesaid,  to  feed  and  depasture  on  the  grass  there  then  growing,  and 
to  use  his  the  said  Thomas's  common  of  pasture  there,  and  left  the  said  cattle  there 
for  the  purpose  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid  ;  which 
said  cattle  being  so  put  and  left  there  for  the  purjjose  last  aforesaid,  afterwards  and 
before  the  said  lime  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  of  their  own 
accord,  and  for  want  of  [230]  fences  as  last  aforesaid,  wandered,  strayed  and  escaped, 
from  and  out  of  that  part  of  the  said  place  called  Undley  Common,  in  which,  &c.  which 
is  within  the  said  parish  of  Mildenhall  aforesaid,  unto  and  into  that  part  of  the  said 
place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said  parish  of  Laken- 
heath  as  aforesaid,  for  cause  of  vicinage,  there  not  being  then  and  there  any  hedge 
or  fence  to  separate  or  divide  that  part  of  the  said  place  called  Undley  Common,  in 
which,  &c.  which  lies  in  the  said  |)arish  of  Mildenhall  as  last  aforesaid,  from  that  part 
of  the  said  place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said  parish 
of  Lakeidieath  as  last  aforesaid  ;  and  on  that  occasion  the  said  cattle  were  staid, 
remained  and  continued  in  that  part  of  the  sairl  place  calleil  Undley  Common,  in 
which,  &c.  which  lies  in  the  said  parish  of  Lakenhealh  as  last  aforesaid,  feeding  and 
depasturing  on  the  grass  there  then  growing,  and  intercommoning  and  interpasturing 
there  with  the  cattle  of  the  several  persons  then  having  right  of  common  of  pasture  in 
that  part  of  the  said  place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said 
parish  of  Lakenheath  as  last  aforesaid,  for  cause  of  vicinage,  from  thence  until  the  said 
Anthony  at  the  same  time  when,  &c.  of  his  own  wrong  took  the  cattle  of  the  said 
Thomas  in  the  said  declaration  last  mentioned,  in  the  said  place  in  which,  &c.  and 
unjustly  detained  the  same  against  sureties  and  pledges,  until,  itc.  in  manner  and 
form  as  the  said  Thomas  hath  above  thereof  complained  against  him  the  said  Anthony, 
and  this  he  the  said  Thomas  is  ready  to  verify,  wherefore,  &c. 

And  the  said  Anthony,  as  to  the  said  plea  by  the  said  Thomas  first  above  pleaded 
in  bar  to  the  said  avowry,  by  him  the  saiil  Anthony  above  made,  as  to  the  said  cattle 
in  the  said  declaiation  lastly  mentioned,  says,  that  by  reason  of  any  thing  in  that  plea 
alleged,  he  the  said  Anthony  ought  not  to  be  barred  from  avowing  the  taking  of  the 
said  cattle  in  the  said  declaration  lastly  mentioned,  in  the  saiil  place  in  which,  &c.  to 
be  just,  because,  as  before  he  says,  that  the  said  cattle  in  the  said  declaration  lastly 
mentioned,  at  the  said  time  when,  &c.  were  wrongfully  and  injuriously  in  the  said 
place  in  which,  &c.  depasturing  the  grass  there  then  growing,  and  doing  damage  there 
in  manner  and  form  as  the  said  Anthony  hath  above  in  his  said  avowry  alleged, 
"Without  this  that  the  said  Sir  Thomas  Charles  Bunbury,  and  all  those  whose  estate 
he  had  and  hath,  of  and  in  the  said  messuage  and  lands,  with  the  appurtenances,  from 
time  whereof  the  memory  of  man  is  not  t<>  the  contrary,  have  had  and  used,  and  been 
accustomed  to  have  and  use,  and  of  [231]  light  ought  to  have  had  and  used,  and  still 
of  right  ought  to  have  and  use,  for  himself  and  themselves,  his  and  their  farmers  and 
tenants,  occupiers  of  the  said  messuage  and  lands  with  the  appurtenances,  common 
of  pasture  in  the  said  place  called  Unilley  Common,  in  which,  &c.  for  twenty  sheep, 
levant  and  couchant  in  and  upon  the  said  messuage  and  land  with  the  appuitenances, 
every  year,  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  belonging 
and  appertaining  to  the  said  messuage  and  lands,  with  the  appurtenances,  in  manner 
and  form  as  the  said  Thomas  hath  in  that  plea  alleged,"  and  this  ho  the  said  Anthony 
is  ready  to  verify,  wherefore  he  prays  judgment,  and  a  return  of  the  said  cattle  in  the 
said  declaration  lastly  mentioned,  together  with  his  damages,  costs  and  charges,  in  this 
behalf,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  ti  be 
adjudged  to  him,  &o.  And  the  said  Anthony,  as  to  the  siid  plea  by  the  said  Thomas 
lastly  above  pleaded  in  bar  to  the  said  avowry,  by  him  the  said  Anthony  above  made, 
as  to  the  said  cattle  in  the  said  declaration  lastly  mentioned,  says,  that  by  reason  of  any 
thing  in  that  plea  alleged,  he  the  said  Anthony  ought  not  to  be  barred  from  avowing 
the  taking  of  the  said  cattle  in  the  said  declaration  lastly  mentioned,  in  the  said  place 
in  which,  &c.  to  be  just,  because  he  says,  that  the  said  Thomas  of  his  own  wrong,  before 
the  said  time  when,  &c.,  to  wir,  on  the  same  day  and  year  in  the  said  declaration 
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mentioned,  put  the  said  cattle  in  the  said  declaration  lastly  mentioned,  in  and  upon 
the  said  part  of  Undley  Common  aforesaid,  in  which,  &c.  lying  and  being  within  the  said 
parish  of  Lakenheath  ;  and  that  the  said  cattle  in  the  said  declaration  lastly  mentioned, 
at  the  said  time  when,  &c.  were  wrongfully  and  injuriously  in  the  said  place  in  which, 
&c.  depasturing  the  grass  there  then  growing,  and  doing  damage  there,  in  manner  and 
form  as  the  said  Anthony  hath  above  in  his  said  avowry  alleged,  "  Without  this,  that 
the  said  Thomas  before  the  said  time  when,  &c.  put  the  said  cattle  in  the  said  declara- 
tion lastly  mentioned,  into  and  upon  that  part  of  the  said  place  called  Undley  Common, 
in  which,  &c.  which  lies  within  the  parish  of  Mildenball,  to  feed  and  depasture  on  the 
grass  there  then  growing,  and  to  use  his  the  said  Thomas's  common  of  pasture  there, 
and  that  the  said  cattle  of  their  own  accord,  and  for  want  of  fences,  wandered,  strayed 
and  escaped,  from  and  out  of  that  part  of  the  saiil  place  called  Undley  Common,  in 
which,  &c.  which  lies  within  the  [232]  said  parish  of  Milienhall,  unto  and  into  that  part 
of  the  said  place  called  Undley  Common,  in  which,  &c.  which  lies  in  the  said  parish 
of  Lakenheath  as  aforesaid,  for  cause  of  vicinage,  in  manner  and  form  as  the  said 
Thomas  bath  by  his  said  last  plea  in  bar  alleged,"  and  this  he  the  said  Anthony  is 
ready  to  verify,  wherefore  he  prays  judgment,  and  a  return  of  the  said  cattle  in 
the  said  declaration  lastly  mentioned,  together  with  his  damages,  costs  and  charges, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  to  be  adjudged 
to  him,  &c. 

And  the  said  Thomas,  as  to  the  said  plea  of  the  said  Anthony  by  him  above  pleaded, 
by  way  of  reply  to  the  plea  by  the  said  Thomas  first  above  pleaded  in  bar  to  the  said 
avowry,  by  him  the  said  Anthony  above  made,  as  to  the  said  cattle  in  the  said  declara- 
tion lastly  mentioned,  says,  as  before,  that  the  said  Sir  Thomas  Charles  Bunbury,  and 
all  those  whose  estate  he  had  and  hath,  of  and  in  the  said  messuage  and  lands, 
with  the  appurtenances,  from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, have  had  and  used,  and  been  accustomed  to  have  and  use,  and  of  right  ought 
to  have  had  and  used,  and  still  of  right  ought  to  have  and  use,  for  himself  and  them- 
selves, his  and  their  farmers  and  tenants,  occupiers  of  the  said  messuage  and  lands  with 
the  appurtenances,  common  of  pasture  in  the  said  place  called  Undley  Common  in 
which,  &c.  for  twenty  sheep,  levant  and  couchant  in  and  upon  the  said  messuage  and 
land  with  the  appurtenances,  every  year,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  as  belonging  and  appertaining  to  the  said  messuage  and  land  with 
the  appurtenances,  in  manner  and  form  as  the  said  Thomas  hath  above  in  his  said  plea 
alleged,  and  of  this  he  puts  himself  upon  the  country.  And  the  said  Anthony  doth 
so  likewise,  &c.  And  the  said  Thomas,  as  to  the  said  plea  of  the  said  Anthony  by 
him  above  pleaded,  by  way  of  reply  to  the  plea  by  the  said  Thomas  lastly  above 
pleaded  in  bar  to  the  said  avowry  by  him  the  said  Anthony  above  made,  as  to  the 
said  cattle  in  the  said  declaration  lastly  mentioned,  says,  that  the  said  Thomas,  before 
the  said  time  when,  &c.  put  the  said  cattle,  in  the  said  declaration  lastly  mentioned, 
into  and  upon  that  part  of  the  said  place  called  Undley  Common  in  which,  &c.  which 
lies  within  the  parish  of  Mildenhall,  to  feed  and  depasture  on  the  grass  there  then 
growing,  and  to  use  his  the  said  Thomas's  common  of  pasture  there,  aiid  that  the  said 
cattle  of  their  own  accord,  and  for  want  of  fences,  wandered,  strayed  and  escaped  [233] 
from  and  out  of  that  part  of  the  said  place  called  Undley  Common,  in  which,  &c.  which 
is  within  the  said  parish  of  Mildenhall,  unto  and  into  that  part  of  the  said  place  called 
Undley  Common,  in  vrhich,  &c.  which  lies  in  the  said  parish  of  Lakenheath  as  afore- 
said, for  cause  of  vicinage,  in  manner  and  form  as  the  said  Thomas  hath  above  in  his 
said  last  plea  in  bar  alleged,  and  of  this  he  puts  himself  upon  the  country,  and  the 
said  Anthony  doth  the  like,  &c. 

Thi.s  cause  was  tried  at  the  last  Summer  assizes  at  Bury,  before  the  Lord  Chief 
Justice  of  this  court,  when  a  verdict  was  found  for  the  Plaintiff,  on  the  traverses  of 
the  right  of  common  ;  the  evidence  being,  that  he  had  a  right  to  common  of  pasture 
at  all  times  of  the  year  on  Undley  Common,  but  that  the  tenant  of  Uudley-hali  Farm 
had  a  right  to  have  the  sheep  folded  on  the  lands  of  that  farm,  when  they  fed  on 
Undley  Common.  It  was  also  proved,  by  an  old  occupier  of  the  farm,  that  he  had 
received  a  compensation  from  a  person  who  had  turned  sheep  on  the  common,  for  not 
folding  them  on  the  farm.     And  now 

Adair,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  on  the  ground  that  the  prescription  was  not  proved  as  laid,  being  qualified  with 
the  right  of  the  occupier  of  Undley  hall  Farm  to  have  the  sheep  folded  on  his  lands. 
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Against  which  Le  Blanc,  Serjt.,  shewed  cause. 

The  liyht  of  ihe  octuijioi'  of  the  farm  was  collateial  to  and  distinct  from  the  right 
of  common,  and  not  inconsistent  with  the  prescription  on  the  record.  It  was  not 
part  of  an  entire  prescription,  and  therefore  was  not  material  to  be  stated.  The 
folding  the  sheep  was  a  condition  subsequent,  and  not  precedent,  to  the  exercise  of 
the  right :  and  a  subsequent  condition  need  not  be  stated.  Thus  in  Kenchin  v.  Kniijhl, 
1  Wils.  253,  1  Black.  49,  the  Defendant,  to  an  action  of  trespass,  pleaded  a  custom 
for  the  tenants  and  occupiers  of  certain  ancient  messuages  to  have  a  right  of  common 
ill  the  locus  in  quo,  and  under  that  custom  justified  the  putting  in  his  swine,  Sic.  ; 
the  Plaintift'in  his  replication  confessed  the  custom  as  pleaded  to  be  true  as  far  as  it 
went,  but  added,  that  it  wont  farther,  viz.  that  the  swine  should  be  rung  to  iu'event 
their  rooting  up  the  ground.  To  this  replication  there  was  a  demurrer,  and  it  was 
objected  that  it  was  bad,  because  it  did  not  traverse  the  custom  in  the  plea,  and  two 
contrary  customs  could  not  be  pleaded  ;  but  the  Court  held  the  replication  good,  for 
it  admitted  the  custom  set  forth  in  the  plea,  and  then  added  another  circimistance 
quite  [234]  consistent  with  it,  namely,  that  the  swine  shouhl  be  rung,  which  was 
rather  a  qualification  of  the  custom  pleaded,  than  a  different  one.  And  in  Griffith  v. 
IFilliams,  Say.  Kep.  56,  it  is  laid  down,  that  where  two  customs  are  stated,  for  the 
breach  of  which  there  are  mutual  remedies,  it  is  not  necessary  for  the  party  traversing 
the  one  to  take  any  notice  of  the  other. 

Adair,  Serjt.,  for  the  lule.  The  question  is,  whether  the  evidence  supports  the 
prescription  as  laid  !  Now  the  prescription  is  staled  in  a  large  unqualified  maimer, 
but  the  evidence  shews  that  the  right  is  narrowed,  by  th§.  condition  of  folding  the 
sheep  on  Undley-hall  Farm.  The  allegation  therefore  is  not  supported  by  proof. 
The  cases  cited  on  the  other  side  turned  entirely  on  the  form?  of  pleading,  and  in 
none  of  them  was  there  any  question  how  far  the  allegations  correspond  with  the 
evidence.     Those  cases  therefore  are  not  applicable  to  the  present. 

The  Court  at  first  seemed  to  doubt  whether  the  presciiption,  stating  the  right 
of  common  for  the  sheep  at  all  times  of  the  year,  at  the  free  will  and  pleasure  of  the 
Plaintitl',  did  not  give  him  a  right  to  continue  the  sheep  on  the  common  all  night; 
and,  if  so,  it  was  repugnant  to  the  evidence,  which  proved  that  they  were  to  be  folded 
at  night  on  Undley-hall  Farm.  But  upon  consideration,  they  held  that  the  words 
"all  times"  were  to  be  understood  according  to  the  subject-matter,  and  the  general 
course  of  feeding  sheep,  which  seldom,  if  ever,  remained  during  the  night  on  the 
commons  on  which  they  were  turneil  out  to  pasture,  but  were  driven  to  a  fold.  The 
words  therefore,  "all  times"  must  be  taken  to  mean  all  usual  times.  That  there 
were  two  prescriptions,  and  that  the  folding  the  sheep  on  Undley-hall  Farm,  was  not 
part  of  an  entire  prescription  for  common  of  pasture  on  Undley  Common,  but  a 
condition  or  rather  a  consideration,  subsequent  to  the  enjoyment  of  the  right,  and 
therefore  not  necessary  to  be  stated  ;  which  it  would  have  been,  had  it  been  precedent. 

And  Kooke,  J.,  mentioned  Gray's  case,  5  Co.  78  b.  where,  in  "replevin  between 
Gray  and  Fletcher,  in  bar  of  the  avowry  for  damage  feasance,  the  Plaintiff  entitled 
himself  to  have  common  of  pasture  in  the  place  where,  &c.  to  his  copyhold,  which 
custom  was  traversed.  And  it  was  found,  that  he  ought  to  have  the  same  common, 
but  that  every  copyholder  bad  used  to  pay  time  out  of  mind,  pro  eadem  comraunia, 
unam  gallinam  et  quinque  ova,  annualira,  and  it  was  adjudged,  that  on  this  verdict 
the  Plaintitf  should  have  judgment ;  for  the  Plaintitl'  need  not  shew  more  than  makes 
for  him,  and  that  is  of  his  part  "(a). 

Kule  discharged. 

[235]     Callan  agaiml  Tye.     Friday,  Nov.  22d,  1793. 

The  Court  will  set  aside  an  attachment  against  the  sheriff  issued  on  account  of  bail 
above  not  being  put  in,  on  payment  of  costs  and  perfecting  bail,  where  the  Plaintitf 
has  not  been  delayed. 

Bail  above  not  being  put  in  in  due  time,  an  attachment  was  regularly  obtained 
against  the  sheriff.  But  now  Bond,  Serjt.,  moved  to  set  aside  the  attachment,  on  an 
affidavit  that  the  Plaintitf  had  lost  no  time. 


(a)  Cited  Cro.  Eliz.  563. 
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The  Court  made  the  rule  absolute,  on  putting  in  and  justifying  bail  and  payment 
of  costs ;  and  they  said,  that  if  the  Plaintiff  had  taken  an  assignment  of  the  bail-bond, 
instead  of  resorting  to  the  sheriff,  as  the  proceedings  would  have  been  staid  by  perfect- 
ing bail  and  paying  the  costs,  it  was  reasonable  that  the  same  indulgence  should  be 
allowed  to  the  sheriff,  and  that  the  practice  should  be  uniform  (a)'. 

Kule  absolute. 


Waugh  against  Carver,  Carver  and  Giesler.     Saturday,  Nov.  23d,  1793. 

[Adopted,  Bond  v.  Piitard,  1838,  3  Mee.  &  W.  361  ;  Brett,  v.  BecJcwith,  1856,  26  L.  J.  Ch. 
13.3.  Discussed,  In  re  Stanton  Iron  Company,  18.5.5-60,  21  Beav.  169  ;  (sub  nom.  Cox 
V.  Hickman)  8  H.  L.  C.  303.  Questioned,  Sullen  v.  Sharp,  1865,  L.  R.  1  C.  P.  112. 
Explained,  Holme  v.  Hammond,  1872,  L.  E.  7  Ex.  226.  Disapproved,  Mollim  v. 
Court  of  IFards,  1872,  L.  R.  4  P.  C.  433.  Referred  to.  Ex  parte  Mills,  1873,  L.  R. 
8  Ch.  572.  Commented  on,  Pooley  v.  Driver,  1876,  5  Ch.  D.  477.  Qualified,  In  re 
Howard,  1817,  6  Ch.  D.  315.  Questioned,  Badelei/  v.  Consolidated  Bank,  1888, 
38  Ch.  D.  247.  Referred  to,  Adam  v.  Neichigging,  1888,  13  App.  Cas.  316.  Dis- 
cussed, In  re  Fort,  [1897]  2  Q.  B.  498.] 

A.  and  B.  ship  agents  at  different  ports,  enter  into  an  agreement  to  share,  in  certain 
proportions,  the  profits  of  their  respective  commissions,  and  the  discount  on  trades- 
men's bills  employed  by  them  in  repairing  the  ships  consigned  to  them,  &c.  By 
this  agreement  they  become  liable  as  partners  to  all  persons  with  whom  either 
contracts  as  such  agent,  though  the  agreement  provides  that  neither  shall  be  answer- 
able for  the  acts  or  losses  of  the  other,  but  each  for  his  own  (a)2. 

This  action  of  assumpsit  for  goods  sold  and  delivered,  work  and  labour  done,  &c. 
was  tried  at  Guildhall  before  the  Lord  Chief  Justice,  when  a  verdict  was  found  for 
the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  which  stated, 

(a)'  The  same  practice  has  been  also  adopted  in  B.  R.  Hill  v.  Bolt,  4  Term  Rep. 

B.  R.  352.  And  the  rule  in  both  courts  seems  to  be,  that  if  the  Plaintiff  has  not  been 
delayed  in  going  to  trial,  the  attachment  shall  be  set  aside ;  but  if  he  has  been  so 
delayed,  then  the  attachment  shall  remain  in  the  office  as  a  security  in  case  he  should 
obtain  a  verdict.     [Vide  Tidd's  Prac.  317,  8th  Edit.] 

(a)-  [The  distinction  taken  in  this  case  as  to  agreements  constituting  a  partnership 
with  regard  to  third  persons,  and  yet  not  operating  so  as  to  render  the  parties  them- 
selves partners  as  between  themselves,  has  been  recognized  in  many  subsequent 
decisions.  See  Hesketh  v.  Blanchard,  4  East,  144.  Bolton  v.  Puller,  1  Bos.  &  Pul.  546, 
and  the  cases  cited  below. 

In  the  principal  case,  there  are  two  modes  stated  by  which  a  person  may  render 
himself  liable  as  a  partner  with  regard  to  third  persons.  1.  "If  he  will  lend  his  name 
as  a  partner,  he  becomes,  as  against  all  the  rest  of  the  world,  a  partner,  not  upon  the 
ground  of  the  real  transaction  between  them,  but  upon  principles  of  general  policy  to 
prevent  the  frauds  to  which  creditors  would  be  liable  if  they  were  to  suppose  that  they 
had  lent  their  money  upon  the  apparent  credit  of  three  or  four  persons,  when  in  fact 
they  lent  it  only  to  two  of  them."  2.  "  He  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall  by  operation  of  law  be  made  liable  to  the  losses,  if  losses  arise,  upon 
the  principle  that  by  taking  part  of  the  profits  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the  payment  of  their  debts."  Since 
the  decision  of  ITaugh  v.  Carver,  which  must  now  be  regarded  as  the  leading  case  on 
this  subject,  a  number  of  cases  illustrative  of  these  principles  have  occurred,  the 
substance  of  which  is  stated  below. 

1.  Lending  the  name  makes  a  partner,  for  though  in  point  of  fact  parties  are  not 
partners  in  trade,  yet  if  one  so  represents  himself,  and  by  that  means  gets  credit  for 
goods  for  the  other,  both  are  liable.  Per  Lord  Kenyon,  De  Berkom  v.  Smith,  1  Esp. 
N.  P.  C.  29.  So  if  the  name  of  a  clerk  is  introduced  into  a  firm,  he  is  liable  as  a 
partner,  though  he  has  no  share  of  the  profits.  Guidon  v.  Rohson,  2  Campb.  N.  P.  C. 
302  (but  see  Teed  v.  Elworthy,  14  East,  210).  But  if  a  person  holds  himself  out  as  a 
partner  of  another  in  one  transaction  only,  he  will  not  thereby  render  himself  liable 
as  a  partner  in  other  transactions.     De  Berkom  v.  Smith,  1  Esp.  N.  P.  C.  29.     Nor  will 
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That  on  the  24th  February  1790,  the  Defendants  duly  executed  articles  of  agree- 
ment as  follows  :  "  Articles  of  at;reemunt  indented,  made,  concluded  and  agreed  upon, 
this  twenty-fourth  day  of  February  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety,  between  Erasmus  Carver  and  William  Carver  of  Gosport  in  tlie 
county  of  Southampton  merchants  of  the  one  part,  and  Archibald  Giesler  of  Plymouth 
ill  the  county  of  Devon  merchant  of  the  other  part.  Whereas  the  said  Archibald 
Giesler,  some  time  since  received  appointments  from  several  of  the  principal  ship 
owners,  merchants,  and  insurers  in  Holland,  and  other  places,  to  act  as  their  agent  in 

a  person  be  chargeable  as  a  partner  merely  by  his  name  appearing  in  a  firm,  unless  it 
appears  that  it  was  used  with  his  consent.  Newcome  v.  Coles,  2  Campb.  N,  P.  C.  617  ; 
and  see,  as  to  withdrawing  the  name,  Goode  v.  Harrison,  5  B.  &  A.  17.  So,  where  A. 
suffers  his  name  to  appear  in  a  firm,  but  has  no  participation  in  the  profits  and  losses, 
he  is  not  a  partner  as  to  persons  who  have  notice  of  that  fact.  Alderson  v.  Pope, 
1  Campb.  N.  P.  C.  404  (n.),  and  see  Heard  v.  Bigg,  Manning's  Index,  220.  Sed  vide 
infra. 

2.  A  participation  in  profits  will  render  the  person  participating  a  partner,  and  it 
is  immaterial  whether  ho  receives  the  profits  for  his  own  benefit  or  as  a  trustee  for 
others,  IFightman  v.  Townroe,  1  M.  &  S.  412,  and  whether  he  takes  a  smaller  or  larger 
share  of  the  profits  ;  for  whatever  may  be  the  private  stipulations  between  the  partners 
themselves,  as  to  the  mode  in  which  the  profits  are  to  be  shared  or  the  losses  borne, 
yet,  as  to  the  rest  of  the  world,  each  of  the  partners  is  liable  for  the  whole  amount 
of  the  debts  of  the  concern.  Ret  v.  Dodd,  9  East,  527.  It  is  also  immaterial  whcthei- 
or  not  the  party  dealing  with  the  concern  knew,  at  the  time  of  such  dealing,  that  the 
party  he  charges  as  a  partner  participated  in  the  profits.     Ex  parte  GeUer,  1  Rose,  297. 

In  order  to  render  a  person  liable  as  partner  by  participating  in  the  profits,  it 
must  appear  that  he  was  to  receive  a  portion  of  the  profits,  as  such  ;  therefore,  a 
remuneration  made  to  a  traveller  or  other  clerk  or  agent,  by  a  portion  of  the  suras 
received  by  or  for  bis  master  or  principal,  in  lieu  of  a  fixed  salary,  which  is  only  a 
mode  of  payment  ado[)ted  to  increase  or  secure  exertion,  will  not  constitute  a  partner- 
ship. Cheap  V.  Cramond,  4  B.  &  A.  670.  So  an  agreement  between  A.  and  B.,  the 
owner  of  a  lighter,  that  A.  in  consideration  of  working  the  lighter  should  receive  half 
the  gross  earnings,  Lord  Ellenborough  held,  that  this  was  only  a  mode  of  paying  the 
Defendant  wages  for  his  labour,  and  was  different  from  a  participation  of  profits  and 
loss.  Dry  v.  liosweU,  1  Campb.  N.  P.  C.  329.  So  the  agreements  entered  into  b}'  the 
crews  of  ships  employed  in  the  whale  fishery,  that  they  shall  receive  a  certain  propor- 
tion of  the  produce  of  the  cargo  in  liou  of  wages,  do  not  render  the  crew  partners  with 
the  owners  of  the  cargo.  Wilkinson  v.  Frasier,  4  Esp.  N.  P.  C.  182.  Mair  v.  Glennie, 
4  M.  &  S.  244.  See  also  Rex  v.  Hartley,  R.  &  R.  Crown  Cases,  139.  Evans  v.  Bennett, 
1  Campb.  N.  P.  C.  300.  So  where  a  person  receives  from  a  trader  an  agreed  sura 
in  respect  of  goods  sold  by  his  recommendation,  such  receipt  is  not  a  receipt  of  a 
j)ortioii  of  the  profits  so  as  to  create  a  partnership.  Cheap  v.  Cramond,  4  B.  &  A.  670. 
Sed  vide  Young  v.  Axtell,  cited  in  the  principal  case,  and  see  Benjamin  v.  Porteous, 
post,  590 ;  but  if  a  broker  agrees  that  in  lieu  of  brokerage,  he  shall  have  a  share  of 
the  profits  aiising  out  of  the  sales,  such  agreement  will  make  him  a  partner  as  to 
third  persons.  Smith  v.  Watson,  2  B.  &  C.  409.  If,  however,  the  party  is  only  to  be 
paid  by  a  salary  or  sum  of  money  in  proportion  to  the  profits,  and  oidy  relies  on  the 
profits  as  a  fund  for  payment,  he  is  not  a  partner,  for  he  is  not  to  receive  a  portion  of 
the  profits  as  such,  vide  infra,  241,  Grace  v.  Smith,  there  cited  ;  see  also  Ex  parte  Hamper, 
17  Ves.  404.  Ex  parte  Roivlundson,  19  Ves.  461.  Although  the  grant  of  an  annuity 
of  a  certain  sum  to  a  retiring  partner  will  not  render  him  liable  as  a  partner,  vide 
infra,  245,  yet  if  the  annuity  is  subject  to  abatement  or  increase,  as  the  profits  of  the 
business  may  fluctuate,  he  will  still  continue  liable  to  the  creditors  of  the  concern. 
Be  Colbeck,  Buck,  48. 

There  may  be  a  partnership  in  the  profits,  and  yet  not  in  the  goods  themselves 
from  which  the  profits  arise.  Thus  an  agreement  between  A.  a  merchant,  and  B.  a 
broker,  that  the  latter  should  purchase  goods  for  the  former,  and  in  lieu  of  brokerage 
should  receive  for  his  trouble  a  certain  proportion  of  the  profits  arising  from  the  sale, 
and  should  bear  a  proportion  of  the  losses,  does  not  vest  in  B.  any  share  in  the  pro- 
perty so  purchased,  or  in  the  proceeds  of  it,  though  it  may  render  him  liable,  as  a 
partner,  to  third  persons.     Smith  v.  Watson,  2  B.  &  C.  401.] 
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the  several  counties  of  [236]  Hampshire,  Devonshire,  Dorsetshire  and  Cornwall ;  and 
whereas  the  sai'l  Erasmus  Caiver  and  William  Carver  have,  for  a  great  number  of 
years,  been  established  at  Gosport  aforesaid,  in  the  agency  line,  under  the  firm  of 
Erasmus  Carver  and  Son,  and  hold  sundry  appointments  as  consuls  and  agents  for  the 
Danish  and  other  foreign  nations,  and  also  have  very  extensive  connexions  in  Holland, 
and  other  parts  of  Europe  ;  and  whereas  it  is  deemed  for  their  mutual  interest,  and 
the  advantage  of  their  friends,  that  the  said  Archibald  Giesler  should  remove  from 
Plymouth  and  establish  himself  at  Cowes  in  the  Isle  of  Wight;  and  the  said  Erasmus 
Carver  and  William  Carver  and  the  said  Archibald  Giesler  have  agreed,  that  each 
should  allow  to  the  other  certain  portions  of  each  other's  commissions  and  profits, 
in  manner  hereafter  more  particularly  mentioned  and  expressed;  Now  therefore  this 
agreement  witiiesseth,  and  the  said  Archibald  Giesler  doth   hereby  for  himself,  his 
executors  and  administrators,   covenant,   promise  and   agree    to  and   with    the  said 
Erasmus  Carver  and  William  Carver,  their  executors  and  assigns  in  manner  follow- 
ing (that  is  to  say),  that  the  said  Archibald  Giesler  shall  and  will,  when  required 
so  to  do  by  the  said  Erasmus  Carver  and  William  Carver,  remove  from  Plymouth, 
and  establish  himself   at  Cowes  aforesaid,  for  the   purpose  of   carrying  on  a  house 
there  in  the  agency  line,  on  his  account;  but  in  consequence  of  the  assistance  and 
recommendations  which  the  said  Erasmus  Carver  and  William  Carver  have  agreed  to 
render  in  support  of  the  said  house  at  Cowes,  the  said  Archibald  Giesler  doth  covenant, 
promise  and  agree  to  and  with  the  said  Erasmus  Carver  and  William  Carver,  that  the 
said  Archibald  Giesler,  his  executors,  administrators  and  assigns,  shall  and  will  well 
and  truly  ])ay  or  allow,  or  cause  to  be  paid  or  allowed  to  the  said  Erasmus  Carver  and 
William  Carver,  their  executors,  administrators  or  assigns,  oTie  full  moiety  or  half 
part  of  the  commission  agency,  to  be  received  on  all  such  ships  or  vessels  as  may 
arrive  or  put  into  the  port  of  Cowes,  or  remain  in  the  road  to  the  westward  thereof, 
within  the  Needles,  of  which  the  said  Archibald  Giesler  may  procure  the  address, 
and  likewise  one  full  moiety  or  half  part  of  the  discount  on  the  bills  of  the  several 
tradesmen  employed  in  the  repairs  of  such  ships  or  vessels  ;  and  as  there  have  been 
for  a  considerable  time  past,  very  general  complaints  made  abroad  of  the  malpractices 
and    impositions   that    have    [237]    prevailed    at   Cowes   aforesaid,    and    it    being   a 
principal    object    of    the    said    Eiasmus    Carver    and    William    Carver    to   counter- 
act and   prevent  such,  the   said   Archibald   Giesler   doth   further  covenant,  promise 
and  agree   to  and  with   the  said  Erasmus  Carver  and  William  Carver,  that  he  the 
said  Archibald  Giesler  shall  and  will   use   his  utmost  diligence  and   endeavours,  to 
prevent  ships  or  vessels  arriving  at  the  East  end  of  the  Isle  of   Wight  from  being 
carried  past  the  port  of  Portsmouth  to  that  of  Cowes,  and  also  to  induce  the  mariners 
or  commanders  of  such  ships   or  vessels,  as  may  come  in  at  the  West  end  of  the 
island  through  the  Needles,  whenever  it  is  practicable  and  advisable,  to  proceed  to 
Portsmouth,  and  there  put  themselves  under  the  direction  of  the  said  Erasmus  Carver 
and  William  Carver,  and  that  he  will  consult  and  advise  with  the  said  Erasmus  Carver 
and  William  Carver  on  and  respecting  the  affairs  of  such  ships  or  vessels  as  may  put 
into  and  remain  at  the  port  of  Cowes  under  the  care  of  the  said  Archibald  Giesler, 
and  pursue  such  measures  as  may  appear  to  the  said  Erasmus  Carver  and  William 
Carver  for  the  interest  of  the  concerned.     And  whereas  one  of  the  causes  of  complaint 
before  mentioned,  is  the  very  heavy  charge  made  at  Cowes  for  the  use  of  warehouses 
for  depositing  the  cargoes  of  ships  or  vessels,  the  said  Archibald  Giesler  doth  also 
covenant,   promise  and  agree,   to  and  with  the  said  Erasmus  Carver   and    William 
Carver,  that  they  the  said  Erasmus  Carver  and  William  Carver  shall  be  at  full  liberty 
to  engage  warehouses   at  Cowes   aforesaid,  on    such   terms  and   in  such  manner  as 
they  may    think  proper,    in  which  the  said    Archibald   Giesler   shall    not  upon  any 
grounds    or    pretence    whatsoever,    either    directly    or    indirectly,    interfere.      And 
the    said    Erasmus    Carver    and    William    Carver,   for   the    considerations    herein 
before   mentioned,   do  hereby   covenant,   promise   and  agree,   to   and    with   the  said 
Archibald   Giesler,   his  executors  and    administrators,    that  they   the   said    Erasmus 
Carver  and  William  Carver,  shall  and  will  well  and  truly  pay  or  allow,  or  cause  to 
be  paid   or  allowed  to  the  said   Archibald   Giesler,  his  executors,  administrators  or 
assigns,  three  fifth  parts  or  shares  of  the  commission  or  agency  to  be  received  by  the 
said  Erasmus  Carver  and  William,  on  account  of  all  such  ships  or  vessels,  the  com- 
manders whereof  may,  in  consequence  of  the  endeavours,  interference  or  influence  of 
the  said  Archibald  Giesler,  proceed  from  Cowes  to  Portsmouth,  and  there  put  them- 
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selves  under  the  diiectioii  of  the  said  Erasmus  Carver  and  William  Carver,  in  manner 
hereinbefore  mentioned,  and  likewise  one  and  one  half  per  cent,  on  the  amount  of  [238] 
the  bills  of  the  several  tradesmen  employed  in  the  repairs  of  such  ships  or  vessels, 
together  with  one  fourth  part  of  such  sum  or  sums  as  may  be  charged  or  brought 
into  account  for  warehouse  rent,  on  the  cargoes  of  such  ships  or  vessels  respectively  ; 
and  also  one  sixth  part  of  such  sum  or  sums  as  may  be  charged  or  brought  into 
account  for  warehouse  rent  on  the  cargoes  of  such  ships  or  vessels  as  may  be  landed 
at  Cowes  aforesaid  :  and  also  that  they  the  said  Erasmus  Carver  and  William  Carver, 
their  executors,   administrators  and  assigns,   shall    and    will  well   and    truly  pay  or 
allow,  or  cause  to  be  paid  or  allowed  unto  the  said  Archibald  Giesler,  his  executors, 
administrators  or  assigns,  one  fourth  part  or  share  of  the  commission  or  agency  to  be 
received  by  the  said  Erasmus  Carver  and  William  Carver,  on  account  of  all  such  ships 
or  vessels  that  may  arrive  or  put  into  the  port  of  Portsmouth  or  remain  in  the  limits 
thereof,  under  the  care  ami  direction  of  the  said  Erasmus  Carver  and  William  Carver ; 
and  likewise  one  half  per  cent,  on  the  amount  of  the  bills  of  the  several  tradesmen 
employed  in  the  repairs  of  such  ships  or  vessels  ;  and  in  order  to  prevent  any  mis- 
understanding or  disputes,  with  respect  to  the  commission  and  discount  to  be  paid 
and  divided   between   the  said   Erasmus  Carver  and   William  Carver   and    the   said 
Archibald    Giesler,   and   for  the  better   ascertaining   thereof,    it   is  hereby   mutually 
covenanted,  declared  and  agreed  upon  between  the  said  Erasmus  Carver  and  William 
Carver  and  the  said  Archibald  Giesler,  that  one  fifth  part  of  the  commission  or  agency 
on  each  ship  shall  and  may  be  first  retained  by  the  party  under  whose  care  such  ship 
or  vessel  shall  be,  as  a  full  compensation  for  clerks,  boat-hire,  and  all  other  incidental 
charges  and  expences  in  regard  of   such  ships  or  vessels  respectively  ;   after  which 
deduction,   the    then    remaining    balance    of    such    commissions   or   agency    shall    be 
divided  between  the  said  Erasmus  Carver  and  William  Carver  and  the  said  Archibald 
Giesler  in    the   proportion    hereinbefore   mentioned ;   and    that   such    commission    or 
agency  shall  be  ascertained  by  one  party's  producing  to  the  other  true  and  authentic 
copies  of  the  general  accounts  of  each  ship  or  vessel  under  their  respective  care  and 
direction,  signed  by  the  several   masters  of   such   ships  or  vessels  respectively,  and 
notarially  authenticated.     And  it  is  hereby  further  covenanted,  declared  and  agreed 
upon,  by  and  between  the  said  Erasmus  Carver  and  William  Carver  and  the  said 
Archibald  Giesler,  that  this  present  contract  and  agreement  .shall  commence  and  take 
effect  from  the  date  hereof,  and  shall  continue  in  full  force  and  virtue  for  the  term  of 
seven  years,  [239]  during  the  whole  of  which  said  term,  the  said  parties  or  either  of 
them,  shall  not,  upon  any  grounds  or  pretence  whatsoever,   diiectly  or  indirectly, 
enter  into,  or  form  any  connexion,  contract  or  agreement,  with  any  other  house  or 
houses,  or  with  any  other  person  or  persons  whomsoever,  concerning  the  commission 
or  agency  of  ships  or  vessels,  that  may  during  the  said  term  put  into  or  arrive  at  either 
of  the  before  mentioned  ports  of  Portsmouth,  or  Cowes,  nor  shall  the  said  Archibald 
Giesler,   at   the  ex[)iratioii  of  the  said   term  of   seven  years,   directly   or   indirectly 
establish  himself  at  Gosport  or  Portsmouth,  nor  on  any  grounds  or  pretences  whatso- 
ever enter  into  or  form  any  connexion,  contract,  or  agreement,  with  any  house  or 
houses,  person  or  persons  whomsoever  at  Gosport  or  Portsmouth  aforesaid.     And  also 
that  they  the  said  Erasmus  Carver  and  William  Carver   and    the   said   Archibald 
Giesler  shall  and  will  meet  at  Gosport  on  or  about  the  first  day  of  September  yearly, 
for  the  purpose  of  examining  and  settling  their  accounts,  concerning  the  said  commis- 
sion business,  and  that  such  party  from  whom  the  balance  shall  then  appear  to  be  due, 
shall   and  will   well   and   tiuly  pay   or   secure    the  same    unto   the   other  parly,  his 
executors,  administrators  or  assigns,  on  or  before  the  29th  day  of  the  said  month  of 
September  yearly.     And  it  is  hereby  likewise  covenanted,  declared  and  agreed,  by 
and  between  the  said  Erasmus  Carver  and   William  Carver  and  the  said  Archibald 
Giesler,  that  each  party  shall  separately  run  the  risque  of,  and  sustain  all  such  loss 
and  losses  as  may  happen  on  the  advance  of  monies,  irr  respect  of  any  ships  or  vessel 
under  the  immediate  care  of  either  of  the  said  parties  respectively  ;  it  being  the  true 
interrt  and   meaning  of  these  presents,  and  of  the  parties  her'eunto,  that  neither  of 
them  the  said  Erasmus  Carver  and  William  Carver  and  Archibald  Giesler  shall  at 
any  time  or  times  duriirg  the  continuance  of  this  agreement,  be  in  anywise  injured, 
pr-ejudieed  or  affected  by  any  loss  or  losses  that  may  happen  to  the  other  of  them,  or 
that  either  of  them  shall  in  any  degree  be  answerable  or  accountable  for  the  acts, 
deeds,   or  receipts  of  the  other  of  them,  but  that  each  of  them   the  said  Erasmus 
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Carver  and  William  Carver  and  Archibald  Giesler  shall  in  his  own  person,  and  with 
his  ovpn  goods  and  effects,  respectively  be  answerable  and  accountable  for  his  own 
losses,  acts,  deeds,  and  receipts.  Provided  always  nevertheless,  and  it  is  hereby 
declared  and  agreed  to  be  the  true  intent  and  meaning  of  these  presents,  and  the 
parties  hereunto,  that  in  case  the  houses  of  either  of  them  the  said  Erasmus  Carver 
and  William  Carver  and  Archibald  Giesler,  [240]  shall  dissolve  or  cease  to  exist,  from 
any  circumstances  whatsoever,  before  the  expiration  of  the  said  term  of  seven  years, 
that  then  this  present  agreement  and  every  clause,  sentence  and  thing  herein  contained, 
shall  from  thence  cease,  determine  and  be  absolutely  void,  to  all  intents  and  purposes 
whatsoever;  but  without  prejudice,  nevertheless,  to  the  settlement  of  any  accounts 
that  may  then  remain  open  and  unliquidated,  between  the  said  Erasmus  Carver  and 
William  Carver  and  the  said  Archibald  Giesler,  which  shall  be  settled  and  adjusted, 
within  the  space  of  six  months  next  after  the  dissolution  of  the  houses  of  either  of 
them  the  said  Erasmus  Carver  and  William  Carver  and  Archibald  Giesler ;  and  also 
that  at  the  expiration  of  the  said  term  of  seven  years,  it  shall  be  at  the  option  of  the 
said  Erasmus  Carver  and  William  Carver  to  renew  this  agreement  for  the  further  terra 
of  seven  years,  under  and  subject  to  the  several  clauses,  covenants,  and  agreements 
hereinbefore  particularly  mentioned  and  set  forth,  which  the  said  Archibald  Giesler 
doth  hereby  engage  to  do.  And  it  is  hereby  further  covenanted,  declared  and  agreed, 
by  and  between  the  said  Erasmus  Carver  and  William  Carver  and  Archibald  Giesler, 
that  these  presents  do  not,  nor  shall  be  constiued  to  mean  to  extend  to  such  ships  or 
vessels  that  may  come  to  the  address  of  either  of  the  said  parties  respectively,  for  the 
purpose  of  loading  or  delivering  any  goods,  wares  or  merchandize,  it  being  the  true 
intent  and  meaning  of  these  presents,  and  the  parties  hereunto,  that  the  foregoing 
articles  shall  not,  nor  shall  he  construed  to  bear  reference  to  their  particular,  or 
separate  mercantile  concerns  or  connexions ;  and  that  in  case  any  disputes  or  mis- 
understandings shall  hereafter  arise  between  them,  respecting  the  true  intent  and 
meaning  of  any  of  the  articles  or  covenants  hereinbefore  contained,  that  then  such 
disputes  or  misunderstandings  shall  be  submitted  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  chosen  by  the  said  Erasmus  Carver  and  William  Carver,  and  the 
other  by  the  said  Archibald  Giesler ;  and  in  case  such  tvro  persons  cannot  agree  about 
the  same,  then  they  are  hereby  empowered  to  name  some  third  person  as  an  umpire  ; 
and  it  is  hereby  declared  and  agreed,  that  the  award  and  determination  of  the  said 
referees  and  umpire,  or  any  two  of  them,  concerning  the  object  in  dispute,  shall  be 
made  and  settled  six  calendar  months  next  after  such  differences  shall  have  arisen 
between  the  said  [241]  parties,  and  shall  be  absolutely  final,  conclusive  and  binding. 
And  lastly  for  the  true  performance  of  all  and  every  the  covenants,  articles  and  agree- 
ments hereinbefore  contained,  they  the  said  Erasmus  Carver  and  William  Carver  and 
Archibald  Giesler  do  hereby  bind  themselves,  their  heirs,  executors  and  adminis- 
trators, each  to  the  other,  in  the  penalty  of  five  thousand  pounds  of  lawful  money  of 
Great  Britain,  firmly  by  these  presents." 

In  pursuance  of  these  articles,  Giesler  removed  from  Plymouth,  and  settled  at 
Cowes,  where  he  carried  on  the  business  of  a  ship  agent  in  bis  own  name,  and  con- 
tracted for  the  goods,  &c.,  which  were  the  subject  of  the  action. 

And  the  question  was,  whether  the  Defendants  were  partners  on  the  true  construc- 
tion of  the  articles? 

This  was  argued  in  Trinity  Terra  last  by  Clayton,  Serjt.,  for  the  Plaintiff,  and 
Rooke,  Serjt.,  for  the  Defendants,  and  a  second  time,  in  the  present  term,  by  Le  Blanc, 
Serjt.,  for  the  Plaintiff,  and  Lawrence,  Serjt,,  for  the  Defendants.  The  substance  of 
the  arguments  for  the  Plaintiff  was  as  follows  : 

The  question  in  this  case  is,  whether  the  articles  of  agreement  entered  into  by  the 
Defendants  constituted  a  partnership  between  them?  That  such  was  the  effect  of 
these  articles,  will  appear  by  considering  the  general  rules  of  law  respecting  partners, 
and  the  particular  circumstances  of  the  case.  The  law  is,  that  wherever  there  is  a 
participation  of  profits  a  partnership  is  created  ;  though  there  is  a  difference  between 
a  participation  of  profits  and  a  certain  annual  payment.  Thus  in  Grace  v.  Smith, 
2  Black.  998,  a  retiring  partner  lent  the  other  who  continued  in  business,  a  certain 
sum  of  money  at  51.  per  cent.,  and  was  to  have  an  aniuiity  of  3001.  a  year  for  seven 
years,  the  whole  of  which  was  secured  by  the  bond  of  the  partner  who  remained  in 
trade.  This  was  holden  not  to  make  the  lender  a  partner  ;  but  Chief  Justice  De  Grey 
there  said,  "The  question  is,  what  constitutes  a,  secret  partner?    Every  man  who. has 
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a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of  the  loss ;  ami  if  any 
one  takes  part  of  the  profits,  he  takes  a  part  of  that  fund  on  which  the  creditor  of  the 
trader  relies  for  his  payment.  I  think  the  true  criterion  is,  to  inquire  whether  Smith 
agreed  to  share  the  profits  of  the  trade  with  Robinson,  or  whether  he  only  relied  on 
those  profits  as  a  fund  for  payment."  And  Blackstone,  J.,  also  said,  "The  true 
criterion,  when  money  is  advanced  to  a  trader,  is,  to  consider  whether  the  profit  or 
premium  is  certain  and  defined,  or  casual  and  indefinite,  and  depending  on  the 
accidents  of  trade :  in  the  former  case  it  is  a  loan,  in  the  latter  a  parlner-[242]-ship." 
In  Bloiam  v.  Fell  cited  in  Grac^  v.  Smith,  a  sum  secured  with  interest  on  bond,  and 
also  an  agreement  for  an  annuity  of  2001.  a  year  for  six  years,  if  Brooke  so  long  lived, 
as  in  lieu  of  the  profits  of  the  trade,  with  liberty  to  inspect  the  books,  was  holden  by 
Lord  Mansfield  to  constitute  a  partnership.  In  Hoar  v.  Dates,  Dongl.  371,  8vo.  a 
number  of  persons  unknown  to  each  other,  and  without  any  communication  together, 
employed  the  same  broker  to  purchase  tea  at  a  sale  of  the  East  India  Company.  The 
broker  bought  a  lot,  to  be  divided  among  them  according  to  their  respective  oiders, 
and  pledged  the  warrants  with  the  Plaintiff  for  more  money  than  they  turned  out  to 
be  worth  ;  on  the  broker  becoming  a  bankrupt,  the  Plaintiff  sued  two  of  the  purchasers, 
considering  them  all  as  secret  partners,  and  liable  for  the  whole.  But  the  Court  held, 
there  was  no  partnership,  and  Lord  Mansfield  said,  "There  is  no  undertaking  by  one 
to  advance  money  for  another,  nor  any  agreement  to  share  with  one  another  in  the 
profit  or  loss."  In  Coape  v.  f^yre,  ante,  vol.  i.  p.  37,  one  of  the  Defendants  had  bought 
a  quantity  of  oil  of  the  Plaintiffs,  and  the  other  Defendants  had  agreed,  before  the 
purchase,  each  to  take  certain  shares  of  the  quantity  bought;  but  when  bought,  each 
was  to  do  with  his  own  share  as  he  pleased  :  they  were  holden  not  to  be  partners, 
for  theie  was  no  share  of  profit  or  loss.  In  Young  v.  Axtell  awl  another  (a),  which  was 
an  action  to  recover  6001.  and  upwards,  for  coals  sold  and  delivered  by  the  Plaintiff, 
a  coal  merchant,  an  agreement  between  the  Defendants  was  given  in  evidence,  stating 
that  the  Defendant,  Mrs.  Axtell,  had  lately  carried  on  the  coal  trade,  and  that  the  other 
Defendant  did  the  same ;  that  Mis.  Axtell  was  to  bring  what  customers  she  could  into 
the  business,  and  that  the  other  was  to  pay  her  an  annuity,  and  also  28.  for  every 
chaldron  that  should  be  sold  to  those  persons  who  had  been  her  customers,  or  were 
of  her  recommending.  The  Plaintiff  also  proved,  that  bills  were  made  out  for  goods 
sold  to  her  customers,  in  their  joint  names;  and  the  question  was  whether  Mrs.  Axtell 
was  liable  for  the  debt?  Loid  Mansfield  said,  "he  should  have  rather  thought  on  the 
agreement  only,  that  Mrs.  Axtell  would  be  liable,  not  on  account  of  the  annuity,  but 
the  other  payment,  as  that  would  be  increased  in  proportion  as  she  increased  the 
business.  However,  as  she  suffered  her  name  to  be  used  in  the  business,  and  held 
herself  out  as  a  partner,  she  was  certainly  liable,  though  the  Plaintiff  did  not,  at  the 
time  of  [243]  dealing,  know  that  she  was  a  partner,  or  that  her  name  was  used."  And 
the  jury  accordingly  found  a  verdict  for  the  Plaintiff. 

It  appearing  therefore,  from  these  authorities,  that  a  participation  of  profits  is  sufli- 
cient  to  constitute  a  partnership,  it  remains  to  be  seen  whether  the  agreement  in  question 
did  not  establish  such  a  participation  of  the  profits  of  the  agency  business  between 
the  Defendants,  as  to  make  them  liable  as  partners.  In  the  first  place,  it  is  stated  in 
the  recital,  that  the  Carvers  and  Ciesler  had  agreed  to  allow  each  other  certain  pro- 
portions of  each  other's  commissions  and  profits.  It  is  then  agreed,  that  Giesler  should, 
when  required  by  the  Carvers,  remove  from  Plymouth  to  Cowes,  and  there  establish  a 
house  :  and  in  consequence  of  the  Carvers'  recommendation  and  assistance  to  support 
the  house,  Giesler  is  to  allow  them  a  moiety  of  the  commission  on  ships  putting  into 
the  port  of  Cowes,  or  remaining  in  the  road  to  the  westward,  addressed  to  him,  and 
a  moiety  of  the  discount  on  the  tradesmen's  bills,  employed  on  such  ships:  he  also 
covenants  to  advise  with  the  Carvers,  and  pursue -such  measures  as  may  appear  to  them 
to  be  for  the  interest  of  the  concerned.  On  the  other  hand,  the  Carvers  agree  to  pay 
Giesler  three  fifths  of  the  agency  of  all  vessels  which  shall  come  from  Cowes  to  Ports- 
mouth, and  put  themselves  under  the  direction  of  the  Carvers,  by  the  recommendation 
of  Giesler,  one  half  per  cent,  on  tradesmen's  bills,  and  certain  proportions  of  warehouse 
rent  and  agency.  Each  party  is  likewise  to  produce  true  copies  of  the  accounts  of  the 
ships  to  the  other,  and  neither  is  to  form  any  other  connexion  in  the  agency  business 

(a)  At  Guildhall  Sittings  after  Hil.  24  Gao.  3,  cor.  Lord  Mansfield  ;  cited  by  Mr. 
Serjt.  Le  Blanc  from  a  MS,  note. 
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during  the  period  agreeil  upon  ;  and  they  are  to  meet  once  a  year  at  Gosport  to  settle 
their  mutual  accounts,  and  pay  over  the  balance.  Now  it  was  not  possible  to  express 
in  clearer  terms,  an  agreement  to  participate  in  the  profits  of  the  business  of  ship 
agents,  and  to  establish  a  joint  concern  between  the  two  houses.  It  may  be  objected 
that  there  is  a  proviso  that  neither  of  the  parties  shall  be  answerable  for  the  losses  of 
the  other ;  but  this  would  certainly  be  not  binding  on  the  creditors.  Lend  Craven  v. 
Widdows,  2  Chan.  Cas.  139.  Heath  v.  Percival,  1  Pre.  Wms.  682.  Pdch  v.  Coe,  Cowp. 
636.  An  agreement  to  share  profits  alone  cannot  prevent  the  legal  consequence  of 
also  sharing  losses  for  the  benefit  of  creditors.  Perhaps  it  may  be  difficult  to  find  an 
exact  definition  of  a  partnership,  but  it  has  been  always  holden,  that  where  there  is 
a  share  of  profits,  there  shall  also  be  share  of  losses,  for  who[244]-ever  takes  a  part  of 
the  capital,  or  of  the  profits  upon  it,  takes  a  part  of  that  fund  to  which  the  public 
have  given  credit,  and  to  which  they  look  for  payment.  If  there  be  no  original 
capital,  the  profits  of  the  trade  are  themselves  a  capital,  to  which  the  creditor  is  to 
have  recourse.  Thus,  if  in  the  year  1791  the  profits  were  1001.,  and  in  the  year  1792 
there  was  a  loss  of  101.  of  course  the  profits  of  the  preceding  year  would  be  the  stock 
to  which  the  creditor  would  resort  for  the  payment  of  the  debts  which  constituted 
part  of  the  loss  of  the  succeeding  year.  Indeed  it  is  by  no  means  necessary  that  to 
constitute  a  partnership,  the  parties  should  advance  money  by  way  of  capital;  many 
joint-trades  are  carried  on  without  any  such  advance  :  there  is  therefore  no  ground  to 
object,  in  the  present  instance,  that  neither  party  brought  any  money  into  a  common 
stock,  in  order  to  carry  on  their  business. 

On  behalf  of  the  Defendants,  the  arguments  were  as  follow  ; — The  question  is, 
whether  this  agreement  creates  such  a  partnership  as  to  make  all  liable  to  the  debts 
of  each?  A  partnership  may  be  defined  to  be,  "the  relation  of  persons  agreeing  to 
join  stock  or  labour,  and  to  divide  the  profits."  Thus  Puffendorf  described  it,  "Con- 
tractus soeietatis  est,  quo  duo  pluresve  inter  se  pecuniam,  res,  aut  operas  conferunt, 
60  fine,  ut  quod  inde  ledit  lucri  inter  singulos  pro  rata  dividatur,"  lib.  5,  cap.  8. 
Partners,  therefore,  can  only  be  liable  on  the  ground  of  their  being  joint-contractors, 
or  as  partaking  of  a  joint  stock.  In  many  cases  in  which  questions  of  this  sort  have 
arisen,  and  the  persons  have  been  holden  to  be  partners,  goods  had  been  sold,  and  a 
common  fund  established,  to  which  the  creditor  might  look  for  payment ;  and  there 
it  was  highly  reasonable  to  hold,  that  if  many  persons  purchase  goods  on  their  joint 
account,  though  in  the  name  of  one  only,  and  are  to  share  the  profits  of  a  re  sale,  they 
shall  be  considered  as  joint-contractors,  and  therefore  liable  as  partners.  So  if  a  joint 
stock  or  capital,  or  joint  labour  be  employed,  each  party  is  interested  in  the  thing  on 
which  it  is  employed,  and  in  the  profits  resulting  from  it.  But  in  the  present  case 
there  is  no  joint  contract  for  the  purchasing  goods,  nor  any  joint  stock  or  labour,  but 
the  parties  are  to  share  in  certain  proportions  the  profits  of  their  separate  stock  and 
separate  labour ;  there  was  no  house  of  trade  or  merchandize  established,  but  two 
distinct  houses,  for  the  purpose  of  carryitig  on  the  business  of  ship  agency,  ou  two 
distinct  accounts.  The  profits  are  not  a  capital  unless  carried  on  as  capital,  and  [245] 
not  divided.  Ship  agents  are  not  traders,  but  their  employment  is  merely  to  manage 
the  concerns  of  such  ships  in  port  as  are  addressed  to  them.  Suppose  two  fishermen 
were  to  agree  to  share  the  profits  of  the  fish  that  each  might  catch,  one  would  not  be 
liable  for  mending  the  nets  of  the  other.  So  if  two  watermen  agree  to  divide  their 
fares,  neither  would  be  answerable  for  repairing  the  other's  boat.  Nor  would  any 
artificers,  who  entered  into  similar  agreements  to  share  the  produce  of  their  separate 
labour,  be  obliged  to  pay  for  each  other's  tools  or  materials.  And  this  is  not  an 
agreement  as  to  the  agency  of  all  ships  with  which  the  parties  were  concerned,  for 
such  as  came  to  the  particular  address  of  one  were  to  be  the  sole  profit  of  that  one. 
It  was  indeed  clearly  the  intent  of  the  parties  to  the  agreement,  and  is  so  expressed, 
that  neither  should  be  answerable  for  the  losses,  acts  or  deeds  of  the  other,  and  that 
the  agreement  should  not  extend  to  their  separate  mercantile  concerns.  It  mu5t 
therefore  be  a  strong  and  invariable  rule  of  law  that  can  make  the  parties  to  the 
agreement  responsible  for  each  other  against  their  express  intent.  But  all  eases  of 
partnership  which  have  been  hitherto  decided,  have  proceeiled  on  one  or  other  of  the 
following  grounds  : — 1.  Either  there  has  been  an  avowed  authority  given  to  one  party 
to  contract  for  the  rest.  2.  Or  there  has  been  a  joint  capital  or  stock.  3.  Or,  in 
Cises  of  dormmt  partners,. there  has  been  an  appearance  of  fraud  in  holding  out  false 
colours  to  the  world.     Now  the  present  ci^se  is  not  within  either  of  those  principles ; 
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because  there  was  no  authority  given  to  either  party  to  contract  for  the  others ;  nor 
was  there  any  joint  capital  or  stock ;  nor  were  the  public  deceived  by  any  false  credit  ; 
no  fraud  is  stated  or  attempted  to  be  proved,  nor  can  the  Court  collect  from  the 
articles  that  any  was  intended  :  it  was  merely  a  purchase  of  Giesler's  profits,  by  giving 
him  a  share  of  those  of  the  Carvers,  to  prevent  a  competition  between  them. 

LoKD  Chief  Justice  Eyre.  This  case  has  been  extremely  well  argued,  and  the 
discussion  of  it  has  enabled  me  to  make  up  my  mind,  and  removed  the  oidy  difficulty 
I  felt,  which  was,  whether  by  construing  this  to  be  a  partnership,  wo  should  not 
determine,  that  if  there  was  an  annuity  granted  out  of  a  banking  house,  to  the  widow, 
for  instance,  of  a  deceased  partner,  it  would  make  her  liable  to  the  debts  of  the  house, 
and  involve  her  in  a  bankruptcy.  But  I  think  this  case  will  not  lead  to  that 
consequence. 

[246]  The  definition  of  a  partnership  cited  from  Puffendorf  is  good  as  between 
the  parties  themselves,  but  not  with  respect  to  the  world  at  large.  If  the  (juestion 
were  between  A.  and  B.  whether  they  were  partners  or  not,  it  would  be  very  well  to 
inquire  whether  they  had  contributed,  and  in  what  proportionp,  stock  or  labour,  and 
on  what  agreement  they  were  to  divide  the  profits  of  that  contribution.  But  in  all 
these  cases  a  very  different  question  arises  in  which  that  definition  is  of  little  service. 
The  question  is  generally,  not  between  the  parties,  as  to  what  shares  they  shall  divide, 
but  respecting  creditors  claiming  a  satisfaction  out  of  the  funds  of  a  particular  house, 
who  shall  be  deemed  liable  in  regard  to  these  funds?  Now  a  case  may  be  stated,  in 
which  it  is  the  clear  sense  of  the  parties  to  the  contract  that  they  shall  not  be  partners  ; 
that  A  is  to  contribute  neither  labour  nor  money,  and,  to  go  still  farther,  not  to 
receive  any  profits.  But  if  he  will  lend  his  name  as  a  partnei',  he  becomes,  as  against 
all  the  rest  of  the  world,  a  partner,  not  upon  the  ground  of  the  real  transaction 
between  them,  but  upon  principles  of  general  policy,  to  prevent  the  frauds  to  which 
creditors  would  be  liable,  if  they  were  to  suppose  that  they  lent  their  money  upon 
the  apparent  credit  of  three  or  four  persons,  when  in  fact  they  lent  it  only  to  two  of 
them,  to  whom,  without  the  others,  they  would  have  lent  nothing.  The  argument 
gone  into,  however  proper  for  the  discussion  of  the  question,  is  irrelevant  to  a  great 
part  of  the  case.  Whether  these  persons  were  to  interfere  more  or  less  with  their 
advice  and  directions,  and  many  small  parts  of  the  agreement,  I  lay  entirely  out  of 
the  case  ;  because  it  is  plain  upon  the  construction  of  the  agreement,  if  it  be  construed 
only  between  the  Carvers  and  Giesler,  that  they  were  not  nor  ever  meant  to  be 
partners.  They  meant  each  house  to  carry  on  trade  without  risk  of  each  other,  and 
to  be  at  their  own  loss.  Though  there  was  a  certain  degree  of  control  at  one  house, 
it  was  without  an  idea  that  either  was  to  be  involved  in  the  consequences  of  the  failure 
of  the  other,  and  without  understanding  themselves  responsible  for  any  circumstances 
that  might  happen  to  the  loss  of  either.  That  was  the  agreement  between  themselves. 
But  the  question  is,  whether  they  have  not,  by  parts  of  their  agreement,  constituted 
themselves  partners  in  respect  to  other  persons?  The  case  therefore  is  reduced  to 
the  single  point,  whether  the  Carvers  did  not  intitle  themselves,  and  did  not  mean  to 
take  a  moiety  of  the  profits  of  Giesler's  house,  generally  and  indefinitely  as  they  [247] 
should  arise,  at  certain  times  agreed  upon  for  the  settlement  of  their  accounts.  That 
they  have  so  done  is  clear  upon  the  face  of  the  agreement:  and  upon  the  authority 
of  Grace  v.  Smith  (2  Black.  998),  he  who  takes  a  moiety  of  all  the  profits  indefinitely, 
shall,  by  operation  of  law,  be  made  liable  to  losses,  if  losses  arise,  upon  the  principle 
that  by  taking  a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that  fund 
which  is  the  proper  security  to  them  for  the  payment  of  their  debts.  That  was  the 
foundation  of  the  decision  in  Grace  v.  Smith,  and  I  think  it  stands  upon  the  fair  ground 
of  reason.  I  cannot  agree,  that  this  was  a  mere  agency,  in  the  sense  contended  for 
on  the  part  of  the  Defendants,  for  there  was  a  risk  of  profit  and  loss  :  a  ship  agent 
employs  tradesmen  to  furnish  necessaries  for  the  ship,  he  contracts  with  them,  and  is 
liable  to  thera,  he  also  makes  out  their  bills  in  such  a  way  as  to  determine  the  charge 
of  commission  to  the  ship  owners.  With  respect  to  the  commission  indeed,  he  ma}' 
be  considered  as  a  mere  agent,  but  as  to  the  agency  itself,  he  is  as  much  a  trader  as 
any  other  man,  and  there  is  as  much  risk  of  profit  and  loss  to  the  person  with  whom 
he  contracts,  in  the  transactiorrs  with  him,  as  with  any  other  trader.  It  is  true  he 
will  gain  nothing  but  his  discount,  but  that  is  a  profit  in  the  trade,  and  there  may  be 
losses  to  him  as  well  as  to  the  owner's.  If  therefore  the  principle  be  true,  that  ho 
vho  takes  the  general  profits  of  a  partnership  must  of  necessity  be  made  liable  to  the 
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losses,  in  order  that  he  raay  stand  in  a  just  situation  with  regard  to  the  creditors  of 
the  house,  then  this  is  a  case  clear  of  ail  difficulty.  For  though,  with  respect  to  each 
other,  these  persons  were  not  to  be  considered  as  partners,  yet  they  have  made  them- 
selves such  with  regard  to  their  transactions  with  the  rest  of  the  world.  I  am  therefore 
of  opinion  that  there  ought  to  be  judgment  for  the  Plaintiff. 

Gould,  J.     I  am  of  the  same  opinion. 

Heath,  J.     I  am  of  the  same  opinion. 

RoOKE,  J.,  having  argued  the  case  at  the  bar,  declined  giving  any  opinion. 

Judgment  for  the  Plaintiff. 


[248]     Emekson,  One,  &c.  against  Lashley.     Saturday,  Nov.  23d,  1793. 

[Applied,  Dent  v.  Basham,  1854,  9  Ex.  471.  Referred  to,  Marbella  Iron  Ore  Co/ii- 
pamj  V.  Allen,  1878,  47  L.  J.  C.  P.  605.  Applied,  Furber  v.  Taylm;  [19001 
2  Q.  B.  721.] 

No  action  will  lie  in  this  court,  to  recover  costs  ordered  to  be  paid  by  a  rule  of  an 
inferior  court  in  the  course  of  a  suit  there,  notwithstanding  the  Defendant  should 
not  be  liable  to  an  attachment  of  the  inferior  court,  by  being  resident  out  of  its 
jurisdiction.  But  such  an  action  having  been  brought,  the  Court  ordered  the  costs 
awarded  to  the  Plaintiff  in  the  inferior  court,  to  be  deducted  by  the  prothouotary 
from  those  allowed  to  the  Defendant  in  the  action  («). 

This  was  an  action  of  assumpsit,  and  the  declaration  stated,  "  that  before  and  at 
the  time  of  making  the  promise  and  undertaking  of  the  Defendant  thereinafter  next 
mentioned,  a  certain  action  and  attachment  thereunto  made  had  been  and  was  depending 
in  the  couit  of  our  lord  the  King,  holden  before  the  Mayor  and  Aldermen  of  the  city 
of  London,  in  the  chamber  of  the  Guildhall  of  the  same  city,  according  to  the  custom 
of  the  said  city  from  time  immemorial  there  used  and  approved  of,  (that  is  to  say) 
a  certain  action  and  attachment  wherein  the  said  Defendant  was  Plaintiff,  and  one 
Benjamin  Bostock  was  Defendant,  and  Thomas  Daniel  the  elder,  and  Thomas  Daniel 
the  younger,  were  garnishees,  and  in  which  said  action  and  attachment  the  said  Plaintiff 
before  the  making  of  such  promise  and  undertaking,  had  been  retained  and  employed 
as  the  attorney  of  and  for  the  said  Defendant  in  the  said  court,  to  wit,  at  London, 
&c. ;  that  while  the  said  action  was  so  depending  in  the  said  court,  and  before  the 
making  of  the  promise  and  undertaking  of  the  said  Defendant  thereafter  next 
mentioned,  to  wit,  on  the  19th  day  of  February,  in  the  30th  year  of  our  said  lord 
the  king,  a  certain  rule  or  order  was  made  by  the  said  court  of  our  said  lord  the  king 
before  the  mayor  and  aldermen  aforesaid,  in  the  chamber  of  the  Guildhall  aforesaid, 
whereby  it  was  oidered,  that  the  said  Emerson,  the  Plaintiff's  attorney  in  the  said 
action  and  attachment,  should  at  the  next  sitting  of  the  Court  shew  cause  why  he  the 
said  Emerson  had  refused  to  proceed  in  the  said  action  and  attachment  for  the  said 
now  Defendant,  and  to  answer  the  matter  contained  in  a  certain  affidavit  of  the  said 
Defendant,  and  one  William  Norfolk  Johnson,  as  by  the  said  rule  or  order  (reference 
being  thereunto  had)  will  more  fully  appear:  and  such  proceedings  were  thereupon 
had,  that  afterwards  and  before  the  making  of  said  promise  and  undertaking  of  said 
Defendant  thereafter  next  mentioned,  to  wit,  on  the  14th  day  of  May  in  the  thirtieth 
year  aforesaid,  at  London,  &c.  a  certain  other  rule  or  order  was  made  bv  said 
Court  of  our  said  lord  the  king,  before  the  mayor  and  aldermen  aforesaid,  m  the 
chamber  of  the  Guildhall  aforesaid,  upon  reading  the  said  first  mentioned  rule,  and 
upon  hearing  counsel  for  said  Plaintiff  and  said  Defendant  respectively,  and  reading 
the  affidavits  of  said  Defendant  and  William  Norfolk  Johnson,  and  the  affidavits  of 
said  Plaintiff  and  of  John  Smith  and  Samuel  Hawkins,  whereby  [249]  it  was  ordered, 

(a)  [It  seems  that  an  action  will  not  lie  on  a  rule  of  Court  for  payment  of  money, 
either  in  the  same  or  in  any  other  Court ;  and  that,  therefore,  where  there  is  no 
judgment  for  the  costs,  an  attachment  is  the  only  mode  of  recovering  them.  See 
Smith  V.  Wlialley,  2  Bos.  &  Pul.  484.  Fry  v.  Malcolm,  4  Taunt.  705.  Carpenter  v. 
Tharntan,  3  B.  &  A.  57.] 
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that  the  said  first  mentioned  rule  should  be  discharged  with  costs  (a)',  to  be  taxed  by 
the  proper  officer  as  by  said  rule  or  order  so  made  as  last  aforesaid  (reference  being 
thereunto  hml)  will  more  fully  appear;  and  the  said  Emerson  avericd,  that  afterwards, 
to  wit,  on  the  7th  day  of  June,  in  the  30lh  year  aforesaid,  at  London,  Ac.  the  costs  of 
and  atteiulini^  the  said  last  mentioned  rule  or  order  were  taxed  and  allowed  by  one 
Thomas  Whittle,  the  proper  otheer  in  that  behalf,  at  a  large  sum  of  money,  to  wit,  the 
sum  of  91.  14s.  5d.  of  lawful  money  of  Great  Britain  ;  of  all  which  said  several  premises, 
the  said  Defendant  afterwards,  to  wit,  on  same  day  and  year  last  aforesaid,  at  London, 
&c  had  notice ;  and  b_y  means  thereof,  and  according  to  the  form  and  efl'ect  of  said 
last  mentioned  rule  or  order,  the  said  Defendant  then  and  there  became  liable  to  pay 
to  the  Plaintifl"  the  said  sum  of  91.  14s.  5d.  when  the  said  Defendant  should  be 
thereunto  afterwards  lequesled  ;  and  being  so  liable,  the  said  Defendant  in  considera- 
tion thereof,  afterwards,  to  wit,  on  same  day  and  year  last  aforesaid,  at  London,  &c. 
promised  to  pay,  &c."     There  were  also  the  common  counts. 

The  Defendant  at  first  demurred  generally  to  the  first  count,  and  pleaded  the  general 
issue  to  the  others  ;  but  the  demurrer  was  afterwards  withdrawn,  and  non  assumpsit 
pleaded  to  the  whole  declaration.  The  cause  therefore  went  to  trial,  and  a  verdict  was 
found  for  the  Plaintiff  on  the  first  count,  subject  to  the  opinion  of  the  Court  on  the 
question  whether  the  action  could  be  maintained? 

N.B.  It  appeared  at  the  trial,  that  the  Defendant  at  the  time  of  entering  the 
action  and  attachment  in  the  Mayor's  Court,  and  also  at  the  time  when  the  present 
action  was  brought,  was  resident  out  of  the  jurisdiction  of  that  court. 

Runnington,  Serjt.,  on  the  part  of  the  Plaintifl'.  There  was  sufficient  ground  in 
this  case  on  which  an  assumpsit  might  be  raised,  for  wherever  there  is  a  legal  or 
equitable  obligation  to  pay  money,  the  law  will  nnply  a  promise,  according  to  the 
doctrine  of  Lord  Mansfield  in  Ihiwkcs  v.  Sauiulers,  Cowp.  290,  and  liann  v.  Green, 
Cowp.  476:  and  thus  in  Walker  v.  Wilier,  Dougl.  1,  a  fureign  juilgmeut  was  holden 
to  be  a  sufficient  consideration  to  raise  an  assumpsit.  In  the  present  cise,  the 
Defendant  was  under  a  legal  obligation  to  pay  the  costs,  which  he  was  ordered  to  pay 
by  a  court  of  competent  jurisdiction,  and  the  Court  will  therefore  imply  an  assumpsit 
in  him.  Those  [250]  costs  were  not  imposed  on  him  by  way  of  penalty,  but  to 
indemnify  Emerson  for  the  expence  of  defending  himself  against  a  ride  which  had  been 
granted  against  him  without  foundation.  Though  indeed  in  foimer  times  costs  were 
considered  as  a  penalty,  yet  they  are  now  taken  to  be  a  debt,  and  go  to  the  executor 
or  administrator,  1  Terra  Kep.  B.  R.  103,  Tl be  King  v.  Chamherlaijne ;  and  being  a  debt, 
they  may  be  proved  under  a  commission  of  bankiupt  against  the  Defendant,  2  Teim, 
B.  11.  261,  Gulliver  v.  Drinkwater,  though  judgment  be  not  signed  till  after  the 
commission  has  issued,  2  Black.  1317,  Aijlell  v.  Harford.  It  may  possibly  be  said, 
that  the  proper  remedy  was  an  attachment  in  the  Muyoi's  Court;  but  supposing  this 
to  be  true,  it  must  be  on  the  ground  of  a  legal  obligation  on  the  Defendant  to  pay, 
and  if  so,  the  law  will  create  a  duty.  If  there  be  two  remedies,  the  parly  may  elect 
which  he  will  choose  to  pursue.  But  in  fact,  in  the  present  case,  there  could  be  no 
remedy  by  attachment,  the  Defendant  living  out  of  the  juiisdictiou  of  the  inferior 
court.  If  therefore  an  action  will  not  lie  for  the  costs,  the  Plaintiff  is  without  any 
redress. 

Clayton,  Serjt.,  contra.  No  instance  has  been  shewn  of  an  action  being  brought  for 
costs  awarded  by  an  interlocutory  order  in  an  inferior  court  :  and  if  such  an  action 
has  never  yet  been  brought,  it  affords  a  strong  presumption  that  it  will  not  lie  («)-. 
According  to  this  principle,  Littleton,  sect.  108,  speaking  of  an  action  against  the 
guardian  in  chivaliy  upon  the  statute  of  Merton,  for  the  disparagement  of  the  heir  by 
mairiago,  says,  "It  seeraeth  to  some,  that  no  action  can  be  brought  upon  this  statute, 
insomuch  as  it  was  never  seen  or  beard,  that  any  action  was  brought  upon  the  statute 

(a)'  The  words  of  the  latter  rule  were,  "It  is  ordere<l  that  the  said  rule  (i.e.  the 
first  rule)  be  discharged  with  costs,  to  be  taxed  by  the  proper  officer  of  this  court." 

{a)"-  Here  the  learned  Serjeant  mentioned  a  case  of  Paijne  v.  Lacon,  as  having  been 
decided  in  the  Court  of  Exchequer  in  the  year  1780,  which  was  an  action  of  the  same 
kind  with  the  present,  to  recover  costs  awarded  on  a  rule  in  that  Court,  and  which 
that  Court  held,  could  not  be  supported.  But  as  it  was  cited  from  memory,  and  all 
the  circumstances  of  it  not  precisely  kiiown,  I  have  taken  the  liberty  to  omit  it  in  the 
statement  of  the  argument. 
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of  Mertou  for  this  disparagement  against  the  guardian  for  the  matter  aforesaid  ;  and 
if  any  action  might  have  been  brought  for  this  matter,  it  shall  be  intended  that  at  some 
time  it  would  have  been  put  in  are  "(6).  Although  it  be  true,  that  in  many  cases  the 
law  will  imply  a  contract  where  there  is  a  debt  or  duty,  yet  there  is  [251]  neither  in 
this  case,  the  costs  or  an  interlocutory  rule  being  merely  in  the  nature  of  a  penalty. 
Those  costs  are  entirely  of  a  distinct  kind  from  costs  in  the  cause,  which  are  given  by 
the  statute  of  Gloucester,  and  combined  with  the  debt  in  the  final  judgment.  Whether 
the  Defendant  be  within  the  jurisdiction  of  the  Mayor's  Court  or  not,  if  the  superior 
courts  have  no  power  to  create  a  debt,  by  ordering  the  payment  of  costs  on  an  inter- 
locutory proceeding,  which  they  clearly  have  not,  neither  can  the  inferior  courts  have 
that  power.  But  if  it  were  to  be  allowed,  that  the  superior  courts  of  Westminster- 
hall  should  execute  the  orders  of  the  inferior,  the  authority  of  the  latter  would  be 
co-extensive  with  that  of  the  former.  Besides,  if  this  action  were  to  be  maintained, 
the  order  of  the  inferior  court  must  be  taken  to  be  conclusive,  for  the  superior  court 
would  not  go  into  evidence  to  learn  whether  the  inferior  did  right  in  making  such 
order,  and  then  the  consequence  would  be,  that  the  superior  Court  would  enforce  that 
order  whether  right  or  wrong. 

Lord  Chief  Justice  Eyre.  If  there  were  nothing  else  in  this  ease  but  the  mere 
circumstance  of  its  being  an  action  brought  for  the  first  time,  the  Court  would  think 
again  and  again,  before  they  would  give  it  any  encouragement.  In  general,  there  is 
another  remedy,  (however  that  remedy  may  fail  in  an  inferior  court,  whose  jurisdiction 
is  local,)  and  the  consequence  of  our  determining  that  an  action  would  lie  for  such 
costs  as  these,  would  be,  that  instead  of  applications  to  the  Court  for  their  superior 
interference,  numberless  actions  would  be  brought,  of  which  we  have  enough  already. 
And  upon  general  principles  of  law,  it  seems  pretty  clear  that  no  action  can  lie  for 
such  cjsts.  lu  actions  brought  in  superior  courts,  the  costs  become  a  duty  only  by 
being  united  with  the  debt  in  the  judgment:  there  is  that  sort  of  credit  given  to  the 
judgments  of  a  court  of  competent  jurisdiction,  that  they  create  debts  and  duties,  upon 
which  actions  of  debt  are  founded.  General  policy  and  convenience  require,  that  faith 
should  be  given  to  those  judgments,  and  that  duties  should  arise  ;  but  as  to  the  conduct, 
and  all  the  steps  belonging  to  the  conduct  of  the  interlocutory  proceedings,  they  are 
fit  to  be  regulated  by  the  authority  of  the  court  where  they  arise,  but  by  no  means  fit 
to  be  the  foundation  of  general  duties  creating  moral  obligations.  It  is  the  power  of 
the  Court  that  enforces  these  kind  of  orders,  and  the  power  of  the  Court  will  always 
be  regulated  by  the  discretion  [252]  of  the  Court,  in  causes  which  come  before  them, 

1  was  very  much  struck  with  an  observation  of  my  Brother  Clayton,  that  if  we  suffer 
an  action  to  be  brought  for  costs  thus  ordered  to  be  paid  in  an  inferior  court,  we  must 
take  that  oider  to  be  final:  we  give  credit  indeed  to  judgments  of  inferior  courts, 
because  there  is  a  regular  course,  if  those  judgments  are  improper,  by  which  they  may 
be  corrected  ;  but  the  case  is  very  different  with  respect  to  these  interlocutory  orders, 
from  which  there  is  no  appeal  or  writ  of  error.  It  vrould  be  impossible  to  take  one  of 
these  interlocutoiy  proceedings  as  final,  and  if  we  were  to  inquire  whether  the  inferior 
court  had  done  right,  what  a  new  field  would  be  open  for  investigation  !  If  a  superior 
court  were  to  take  into  consideration  a  cause  with  which  they  had  nothing  to  do,  and 
to  give  judgment  whether  the  inferior  court  had  done  right  in  making  an  interlocutory 
order,  it  would  be  impossible  for  any  such  court  to  go  on  with  its  ordinary  business. 
The  case  that  comes  the  nearest  to  the  support  of  this  action,  is  that  of  The  King  v. 
Chamherlayne  (I  Term  Rep.  B.  R.  103),  where  the  Court  of  King's  Bench  decided,  that 
the  costs  upon  a  recognizance  to  prosecute  were  in  the  nature  of  a  debt,  which  an 
administrator  might  claim.  But  the  expressions  in  that  case  must  be  understood 
according  to  the  subject-matter;  properly  speaking,  those  costs  were  not  a  debt  to 
any  one,  for  if  they  were  a  debt,  there  was  no  occasion  for  a  recognizance  to  enforce 

(J)  In  the  great  case  of  Ashhij  v.  JFhite,  2  Ld.  Raym.  944,  this  passage  in  Littleton 
is  cited  by  Powys,  Justice,  in  his  fourth  reason,  as  affording  an  argument  to  shew  that 
the  action  in  that  case  would  not  lie,  because  such  a  one  had  never  been  brought  before. 
But  that  opinion  is  controverted,  and  the  passage  commented  upon  by  Holt,  Ch.  J., 
p.  9.57.     See  also,  Hargr.  and  Butl.  Co.  Litt.  81  b.  n.  (2).     [Chapman  v.  Pickersgill, 

2  Wils.  146.  Lecaux  v.  Eden,  Dougl.  602.  FmssbU  v.  Men  of  Devon,  2  T.  R.  673.  Pauley 
v.  Freeman,  3  T.  R.  63.  Berkley  v.  Fresgrave,  1  East,  225.  Duke  of  Newcastle  v.  Clark, 
8  Taunt.  621.     Carpenter  v.  Thornton,  3  B.  &  A.  57.] 
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the  payment  of  them  ;  the  Court  indeed  held,  that  the  original  right  devolved  from 
the  original  party  to  the  administrator,  but  if  it  were  not  a  debt  to  the  original  party, 
it  was  not  a  debt  to  his  representative  :  the  recognizance  indeed  was  merely  a  security, 
without  which,  the  costs  could  not  have  been  recovered  at  all.  That  case,  therefore, 
rather  makes  against  the  argument  to  which  it  is  applied.  Upon  the  whole,  therefore, 
though  there  will  be  a  particular  inconvenience  arising  in  this  case,  from  the  circum- 
stance of  the  Defendant  being  out  of  the  jurisdiction  of  the  inferior  court,  it  is  better 
to  oblige  the  other  party  to  wait,  till  ho  can  be  brought  within  that  jurisdiction,  than 
to  produce  the  mischievous  consequences,  which  would  ensue  from  our  determining 
that  this  action  could  be  maintained. 

Gould,  J.  I  agree  with  my  Lord,  according  to  the  rule  of  law  laid  down  by 
Littleton  and  Lord  Coke,  that  it  is  belter  to  submit  to  a  pirticuiar  inconvenience, 
than  introduce  a  general  mischief.  It  is  apparent,  what  an  ill  use  might  bo  made,  of 
[253]  our  estal)lishing  a  precedent  of  this  kind.  Did  any  man  ever  hear  of  an  action 
in  a  superior  court  to  recover  costs,  where  there  had  been  an  interlocutory  reference 
to  a  Prothonotary  or  Master?  It  has  been  always  holden,  that  an  attachment  was  the 
proper  remedy  on  the  allocatur. 

Heath,  J.  I  am  of  the  same  opinion.  The  question  arises  upon  an  action  for  costs, 
given  by  an  interlocutory  order,  which  are  not  costs  given  by  the  statute  of  Gloucester. 
It  is  a  motion  in  an  inferior  court,  by  a  party  against  his  own  attorney  ;  the  court, 
acting  upon  a  power  it  has  over  its  own  ministers,  declares  the  complaint  groundless, 
and  inflicts  a  penalty.  As  therefore  these  costs  are  a  penalty,  and  not  given  by  the 
statute  of  Gloucester,  I  am  of  opinion  that  the  action  will  not  lie. 

RoOKE  J.  I  am  of  the  same  opinion.  I  think  it  would  be  very  dangerous  to 
encourage  actions  of  this  sort. 

Judgment  for  the  Defendant. 

On  a  subsequent  day,  a  rule  was  granted  to  shew  cause  why  the  costs  awarded  to 
the  Plaintiff  in  the  Mayor's  Court,  should  not  be  deducted  from  the  costs  to  bo  allowed 
to  the  Defendant  in  the  present  action,  and  why  the  Prothonotary  should  not  make 
his  allocatur  after  the  deduction. 

Against  which  Clayton  shewed  cause,  by  urging  that  in  cases  where  costs  had  been 
set  off  against  each  other,  they  were  considered  as  debts,  for  which  there  were  mutual 
remedies  by  action. 

Kunnington,  Serjt.,  for  the  rule  contended,  that  the  Court  might,  in  their  dis- 
cretion, order  the  deduction  to  be  made,  and  cited  Thmstout  v.  Craftcr,  2  Black.  826, 
and  Sr.hovle  v.  Nobk,  ante,  vol.  i.  23 ;  ho  observed  also  the  peculiar  hardship  the 
Plaintifl'  would  be  under,  if  the  application  were  refused,  as  he  had  no  remedy  to 
recover  the  costs  given  him  by  the  rule  in  the  inferior  court. 

The  Court,  without  hesitation,  said  it  was  highly  reasonable  to  allow  the  deduction, 
and  therefore  made  the 

Rule  absolute. 

[254]    Nicholson  against  Chapman.     Monday,  Nov.  25th,  1793. 

[Distinguished,  Hingstm  v.  Wendt,  1876,  1  Q.  B.  D.  373.  Adopted,  Aitchisori  v.  Lohre, 
1879,  4  App.  Cas.  760.  See  Gas  float  Whitlm  (No.  2),  [1896]  P.  52 ;  [1897]  A.  C. 
337.     Referred  to,  Chvilliam  v.  TwLst,  [1895]  2  Q.  B.  87.] 

A  quantity  of  timber,  placed  in  a  dock  on  the  bank  of  a  navigable  river,  being 
accidentally  loosened,  is  carried  by  the  tide  to  a  considerable  distance,  and  left  at 
low  water  upon  a  towing  path.  A.  finding  it  in  that  situation,  voluntarily  conveys 
it  to  a  place  of  safety,  beyond  the  reach  of  the  tide,  at  high  water.  A.  has  no  lien 
on  the  timber  for  the  trouble  or  expence  to  which  he  may  have  put  himself  in  the 
carriage  of  it,  but  is  liable  to  an  action  of  trover,  unless  he  deliver  it  up  to  the 
owner  on  demand,  though  nothing  be  tendered  him  by  the  owner  by  way  of  com- 
pensation (o).  But  in  such  a  case,  in  all  probability,  A.  might  maintain  an  action 
against  the  owner  for  a  compensation. 

This  was  an  action  of  trover,  brought  under  the  following  circumstance.  A  con- 
siderable quantity  of  timber,  the  property  of  the  Plaintiff,  was  placed  in  a  dock  on  the 

(a)  [Vide  Lempriere  v.  Pasley,  2  T.  R.  485.] 
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banks  of  the  Thames,  but  the  ropes  with  which  it  was  fastened  accidentally  getting 
loose,  it  floated,  and  was  carried  by  the  tide  as  far  as  Putney,  and  there  left  at  low 
water,  upon  a  towing  path  within  the  manor  of  Wimbledon.  Being  found  in  this 
situation,  the  bailiff  of  the  manor,  one  Faircbild,  employed  the  Defendant  Chapman, 
to  remove  the  timber  with  his  waggon  from  the  towing-path,  which  it  obstructed, 
to  a  place  of  safety  at  a  little  distance.  This  Chapman  accordingly  did,  and  when  the 
Plaintiff  sent  to  demand  the  timber  to  he  restored  to  him,  refused  to  deliver  it  up, 
unless  61.  10s.  4d.  were  paid,  which  he  claimed  partly  by  way  of  salvage,  as  a  customary 
right  due  to  the  lord  of  the  manor,  and  partly  as  a  recompense  to  himself  for  the 
trouble  of  drawing  the  timber  from  the  water  side  to  the  place  where  it  then  lay  :  but 
this  demand  the  Plainliii"  refused  to  comply  with,  and  did  not  tender  any  other  sum. 
The  bailiff  acted  under  the  following  order,  made  at  a  court  leet  of  the  lord  of  the 
manor,  in  May  1792,  "Complaint  having  been  made  to  this  court  of  the  great  detriment 
arising  to  the  tenants,  &c.  withiti  this  manor,  from  timber  having  been  left  by  the 
tide  upon  the  towing-path  within  the  same;  it  is  ordere<i,  that  Francis  Fairchild,  the 
bailiff  of  this  manor,  do,  under  the  authority  of  this  court,  remove  the  same  to  a 
proper  place  of  safety,  until  the  lord  or  his  steward  shall  give  proper  directions,  for  the 
benefit  of  the  particular  owner  or  proprietor  thereof."  But  no  such  customary  right 
as  was  set  up  in  the  lord,  was  established  at  the  trial ;  the  Lord  Chief  Justice  therefore 
directed  the  jury  to  ascertain  what  they  thought  a  proper  compensation  for  the 
carriage  of  the  timber  by  the  Defendant,  as  above  stated.  They  answered  that  two 
guineas  were  a  reasonable  sum  for  that  purpose,  upon  which  it  was  agreed  that  a 
verdict  should  be  found  for  the  Plaintiff  for  the  value  of  the  timber,  subject  to  the 
opinion  of  the  Court  on  the  question,  whether  there  ought  not  to  have  been  a  tender  of 
two  guineas,  before  action  brought:  if  the  Court  should  be  of  that  opinion,  the  verdict 
to  be  entered  for  the  Defendant,  he  undertaking  to  deliver  up  the  timber  on  payment 
of  two  [255]  guineas ;  but  if  they  should  be  of  a  contrary  opinion,  then  the  verdict  to 
be  entered  for  the  value. 

This  question  was  now  argued  by  Adair  and  Kunnington,  Serjts.,  on  the  part  of 
the  Plaintiff,  as  follows. 

The  first  question  is,  whether  the  refusal  to  deliver  the  timber,  on  the  part  of  the 
Defendant,  was  not  tortious,  and  evidence  of  a  conversion?  It  is  sufficient  to  make 
the  refusal  tortious,  that  he  was  unable  to  support  the  demand  which  he  made,  as  a 
condition  of  the  delivery.  That  demand  was  for  61.  10s.  4d.,  which  included  the  sum 
supposed  to  be  due  by  custom  to  the  lord  of  the  manor,  as  well  as  a  recorapence  to  the 
Defendant  for  conveying  the  timber  to  the  place  where  it  lay  :  but  such  customary 
right  was  not  supported  at  the  trial.  Now  upon  a  general  demand,  a  refusal  to  deliver 
goods  without  annexing  a  condition  to  the  delivery,  with  which  the  owner  is  not  bound 
to  comply,  is  a  tortious  refusal,  and  amounts  to  evidence  of  a  conversion.  It  being 
then  ascertained  that  the  condition  imposed  by  Chapman  was  unreasonable,  the 
remaining  question  will  be,  whether  the  demand  of  the  Plaintiff,  unaccompanied  with 
any  tender,  were  a  legal  demand  ?  Now  the  Plaintiff  was  not  bound  to  tender  any 
thing,  unless  the  Defendant  could  have  maintained  a  demand  against  him.  But  it  is 
clear  that  Chapman  took  the  goods  merely  by  the  direction  of  the  bailiff  of  the  manor, 
and  not  with  any  view  or  motive  to  preserve  them  for  the  true  owner,  or  to  act  in  any 
manner  for  his  benefit :  Chapman  therefore  had  no  right  of  action  against  the  Plaintiff. 
If  he  couUl  have  maintained  any  action,  he  must  have  declared  as  having  done  what  he 
did,  at  the  specialinstance  and  request  of  the  Plaintiff ;  but  such  an  implication  would 
have  been  negatived  by  evidence,  shewing  that  the  timber  was  taken  for  the  payment 
of  a  duly  to  the  lord  of  the  manor.  And  as  it  was  not  taken  with  a  view  to  preserve 
it  for  the  owner,  no  arguments  from  the  general  doctrine  of  salvage  can  be  applicable 
to  this  case.  If  therefore  the  Defendant  was  not  intitled  to  make  a  demand  on  the 
Plaintiff,  he  could  have  no  lien  on  the  timber,  so  as  to  justify  him  in  refusing  to 
deliver  it. 

Bond  and  Clayton,  Serjts.,  thus  argued  on  the  other  side.  The  demand  of  the 
Plaintiff,  unless  accompanied  with  a  tender  of  proper  satisfaction  for  the  trouble  and 
labour  which  the  Defendant  had  exerted  in  savuig  his  property,  was  not  such  a 
demand  as  that  a  refusal  to  comply  with  it  will  make  the  Defendant  guilty  of  a  con- 
version. The  Defendant  was  entitled  to  [256]  such  satisfaction  on  grounds  of  public 
policy,  for  the  timber  having  been  left  by  the  falling  of  the  tide  on  the  bank  of  the 
river,   might  at   high    water  have  floated  again,  and   been  carried  farther  off;   the 
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removing  it  therefore  from  the  place  whfre  it  la}',  was  clearly  a  benefit  and  convenience 
to  the  owner.  This  cwse  bears  a  lesemblancc  to  that  of  salvage,  but  is  nnich  stronger : 
for  salvage  generally  arises  fiom  the  dangers  of  the  seas,  against  which  no  human 
prudence  can  guard  ;  but  here  the  timber  probably  got  loose  from  the  moorings,  from 
the  careless  manner  in  which  it  was  fastened.  In  the  case  of  salvage,  by  the  authority 
of  the  common  law,  the  person  who  saves  the  property  of  another  is  not  guilty  of  a 
conversion  by  refusing  to  deliver  it  up  till  there  has  been  tendered  to  him  a  reasonable 
compensation.  1  Ld.  Raym.  393,  Hartfmd  v.  Jonea,  Salk.  654,  pi.  2.  And  though 
the  Defendant  in  this  instance  might  have  made  too  large  a  demand,  yet  the  demand- 
ing a  sum  larger  than  that  which  the  jury  have  found  to  be  reasonable  could  not  be  a 
forfeiture  of  the  original  right.  By  the  common  law,  every  person  who  employs 
labour  or  skill  on  the  goods  of  another  without  a  speci;il  contract,  is  entitled  to  retain 
them  till  a  proper  recompence  is  made.  Thus  likewise  the  owner  of  an  estray  must 
tender  to  the  lord  the  expences  which  have  been  incurred  in  the  finding,  keeping  and 
proclaiming  it,  before  he  is  iiititled  to  a  return  (a)' ;  and  it  is  laid  down,  1  Roll.  Abr. 
879,  pi.  5,  that  if  the  lord  require  more  for  amends  than  is  reasonable,  still  if  the  owner 
does  not  tender  sufiicient  amends  for  the  feeding,  the  detainer  of  the  estray  (/')  is  law- 
ful. Supposing  the  position  to  be  true  as  laid  down  by  the  other  side,  that  Chapman 
had  no  light  of  action  for  his  trouble  and  labour,  it  is  clearly  in  favour  of  his  right  to 
detain  the  timber,  since  it  is  a  principle  of  law  and  justice,  that  if  a  meritorious  party 
can  have  no  recompence  but  by  the  detention  of  the  thing,  he  shall  have  a  lien  to  a 
reasonable  extent.  If  the  case  of  Binstead  v.  buck,  2  Black.  1117,  be  thought  to  be 
against  the  Defendant's  right  to  a  lien,  it  is  to  be  observed,  [257]  that  it  was  not 
necessary  for  the  preservation  of  the  Plaintifl's  dog  in  that  case,  that  the  Defendant 
should  keep  it  as  he  did  ;  but  here,  unless  Chapman  had  drawn  the  timber  to  a  place 
out  of  the  reach  of  the  tide  at  high  water,  it  might  have  been  entirely  lost. 

Cur.  advis.  vult. 

On  this  day,  after  consideration,  the  opinion  of  the  Court  was  thus  delivered  by 

Lord  Chief  Ju.stice  Eyre.  The  only  difficulty  that  remained  with  any  of  us, 
after  we  had  heard  this  case  argued,  was  upon  the  question  whether  this  transaction 
could  be  assimilated  to  salvage?  The  taking  care  of  goods  left  b}'  the  tide  upon  the 
banks  of  a  navigable  river,  communicating  with  the  sea,  may  in  a  vulgar  sense  be  said 
to  be  salvage  ;  but  it  has  none  of  the  qualities  of  salvage,  in  respect  of  which  the  laws 
of  all  civilized  nations,  the  laws  of  Oleron,  and  our  own  laws  in  particular,  have  pro- 
vided that  a  recompence  is  due  for  the  saving,  and  that  our  law  has  also  provided  that 
this  recompence  should  be  a  lien  upon  the  goods  which  have  been  saved  (a)-.  Goods 
carried  by  sea  are  necessarily  and  unavoidably  exposed  to  the  perils  which  storms, 
tempests  and  accidents  (far  beyond  the  reach  of  human  foresight  to  prevent)  are 
hourly  creating,  and  against  which,  it  too  often  happens  that  the  greatest  diligence 
and  the  most  strenuous  exertions  of  the  mariner  cannot  protect  them.  When  goods 
are  thus  in  imminent  danger  of  being  lost,  it  is  most  frequently  at  the  hazard  of  the 
lives  of  those  who  fave  them,  that  ihey  are  saved.  Principles  of  public  policy  dictate 
to  civilized  and  commercial  countries,  not  only  the  propriety,  but  even  the  absolute 
necessity  of  establishing  a  liberal  recompence  for  the  encouragement  of  those  who 
engage  in  so  dangerous  a  service. 

Such  are  the  grounds  upon  which  salvage  stands  ;  they  are  recognized  by  Lord 
Chief  Justice  Holt  in  the  case  which  has  been  cited  from  Lord  Raymond  and  Salkeld 
(1  Ld.  Raym.  393.  Salk.  6.54,  pi.  2).  But  see  how  very  unlike  this  salvage  is  to  the 
case  now  under  consideration.  In  a  navigable  river  within  the  flux  and  reflux  of  the 
tide,  but  at  a  great  distance  from  the  sea,  pieces  of  timber  lie  moored  together  in 
convenient  places  ;  carelessness,  a  slight  accident,  perhaps  a  mischievous  boy,  casts  off 
the  mooring  rope,  and  the  timber  floats  from  the  place  where  it  was  deposited,  till  the 
tide  falls  and  leaves  it  again  somewhere  upon  the  banks  of  the  river.     Such  an  event 

(a)'  The  instance  here  put  of  an  estray  does  not  seem  to  be  parallel  with  the  case 
in  question,  since  an  estray  becomes  the  absolute  property  of  the  lord  after  the 
proclamations,  and  a  year  and  a  day  passed  without  a  claim  being  made  ;  and  this,  even 
though  the  owner  be  under  a  legal  incapacity  to  claim,  as  an  infant,  feme-covert, 
executrix,  prisoner,  or  beyond  sea.     5  Co.  107  b.  and  108  b.,  Sir  Henry  Constables  case. 

(b)  See  Bro.  Abr.  tit.  Estray  and  Waif.  pi.  1.     44  Ed.  3,  14. 

{af  [Vide  Sutton  v.  Buck,  2  Taunt.  302.] 
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as  this,  gives  the  owner  [258]  the  trouble  of  employing  a  man,  sometimes  for  an  hour, 
and  sometimes  for  a  clay,  in  looking  after  it  till  he  finds  it,  and  brings  it  back  again 
to  the  place  from  whence  it  floated.  If  it  happens  to  do  any  damage,  the  owner  must 
pay  for  that  damage ;  it  will  be  imputable  to  him  as  carelessness,  that  his  timber  in 
floating  from  its  moorings  is  found  damagefeasant,  if  that  should  happen  to  be  the 
case.  But  this  is  not  a  case  of  damage-feasance ;  the  timber  is  found  lying  upon  the 
banks  of  the  river,  and  is  taken  into  the  possession,  and  under  the  care  of  the  Defen- 
dant, without  any  extraordinary  exertions,  without  the  least  personal  risk,  and  in 
truth,  with  very  little  trouble.  It  is  therefore  a  case  of  mere  finding,  and  taking  care 
of  the  thing  found  (I  am  willing  to  agree)  for  the  owner.  This  is  a  good  office,  and 
meritorious,  at  least  in  the  moral  sense  of  the  word,  and  certainly  intitles  the  party 
to  some  reasonable  recompence  from  the  bounty,  if  not  from  the  justice  of  the  owner; 
and  of  which,  if  it  were  refused,  a  court  of  justice  would  go  as  far  as  it  could  go, 
towards  enforcing  the  payment  (a).  So  it  would  if  a  horse  had  strayed,  and  was  not 
taken  as  an  estray  by  the  lord  under  his  manorial  rights,  but  was  taken  up  by  some 
good-natured  man  and  taken  care  of  by  him,  till  at  some  trouble,  and  perhaps  at  some 
expence,  he  had  found  out  the  owner  (6).  So  it  would  be  in  every  other  case  of 
finding  that  can  be  stated  (the  claim  to  the  recompence  differing  in  degree,  but  not 
in  principle) ;  which  therefore  reduces  the  merits  of  this  case  to  this  short  question, 
whether  every  man  who  finds  the  property  of  another,  which  happens  to  have  been 
lost  or  mislaid,  and  voluntarily  puts  himself  to  some  trouble  and  expence  to  preserve 
the  thing,  and  to  find  out  the  owner,  has  a  lien  upon  it  for  the  casual,  fluctuating 
and  uncertain  amount  of  the  recompence  which  he  may  reasonably  deserve?  It  is 
enough  to  say,  that  there  is  no  instance  of  such  a  lien  having  been  claimed  and  allowed  ; 
the  case  of  the  pointer-dog  (2  Black.  1117),  was  a  case  in  which  it  was  claimed  and 
disallowed,  and  it  was  thought  too  clear  a  case  to  bear  an  argument.  Principles  of 
public  policy  and  commercial  necessity  support  the  lien  in  the  case  of  salvage.  Not 
only  public  policy  and  commeicial  necessity  do  not  require  that  it  should  be  estab- 
lished in  this  case,  but  very  great  inconvenience  may  be  apprehended  from  it,  if  [259] 
it  were  to  be  established.  The  owners  of  this  kind  of  property,  and  the  owners  of 
craft  upon  the  river  which  lie  in  many  places  moored  together  in  large  numbers, 
would  not  only  have  common  accidents  from  the  carelessness  of  their  servants  to 
guard  against,  but  also  the  wilful  attempts  of  ill-designing  people  to  turn  their  floats 
and  vessels  adrift,  in  order  that  they  might  be  paid  for  finding  them.  I  mentioned 
in  the  course  of  the  cause  another  great  inconvenience,  namely,  the  situation  in  which 
an  owner  seeking  to  recover  his  property  in  an  action  of  trover  will  be  placed,  if  he 
is  at  his  peril  to  make  a  tender  of  a  sufficient  recompence,  before  he  brings  his  action  : 
such  an  owner  must  always  pay  too  much,  because  he  has  no  means  of  knowing  exactly 
how  much  he  ought  to  pay,  and  because  he  must  tender  enough.  I  know  there  are 
cases  in  which  the  owner  of  property  must  submit  to  this  inconvenience  ;  but  the 
number  of  them  ought  not  to  be  increased :  perhaps  it  is  better  for  the  public  that 
these  voluntary  acts  of  benevolence  from  one  man  to  another,  which  are  charities  and 
moral  duties,  but  not  legal  duties,  should  depend  altogether  for  their  reward  upon  the 
moral  duty  of  gratitude.  But  at  any  rate,  it  is  fitting  that  he  who  claims  the  reward 
in  such  case  should  take  upon  himself  the  burthen  of  proving  the  nature  of  the 
service  which  he  has  performed,  and  the  quantum  of  the  recompence  which  he  demands, 
instead  of  throwing  it  upon  the  owner  to  estimate  it  for  him,  at  the  hazard  of  being 
nonsuited  in  an  action  of  trover. 
Judgment  for  the  Plaintiff. 

(a)  It  seems  probable  that  in  such  a  case,  if  any  action  could  be  maintained,  it 
would  be  an  action  of  assumpsit  for  work  and  labour,  in  which  the  Court  would  imply 
a  special  instance  and  request,  as  well  as  a  promise.  On  a  quantum  meruit,  the 
reasonable  extent  of  the  recompence  would  come  properly  before  a  jury. 

(b)  [It  is  however  laid  down,  that  a  mere  voluntary  courtesy  will  not  support  an 
assumpsit.  Lampleigh  v.  Braithwaite,  Hob.  105;  and  see  the  Reporters'  note,  3  Bos. 
&  Pul.  251.  1  Saund.  264  («)  5th  Edit,  ante,  vol.  i.  p.  93.  According  to  the  civil 
law  the  party  is  entitled  to  recover,  see  Wood's  Institute,  256,  and  see  Bull.  N.  P.  45. 
Whether  the"  finder  of  goods  is  bound  to  take  them  into  his  possession,  or  if  taken  into 
bis  possession  to  keep  them  safely,  see  Isaak  v.  Clark,  2  Bulstr.  312.  Mulgrave  v.  Ogden, 
Cro.  Eliz.  219.] 
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Bolton  uguinst  The  Bishop  ok  Carlisle,  the  Eakl  of  Lonsdale  and 
Smith,  Clerk.     Monday,  Nov.  25tb,  1793. 

Where  in  setting  forth  a  conveyance  it  was  stated  that  a  release  was  cancelled  by  the 
seal  of  the  releasor  being  taken  off  and  destroycii,  and  that  part  of  the  deed  was 
destroyed  or  lost,  with  a  profert  of  the  residue,  it  was  holdeii  to  be  good  pleading  (o). 
The  omitting  to  state  the  consideration  of  a  bargain  and  sale,  cannot  be  taken 
advantage  of  on  a  general  demurrer. 

In  this  Quare  Irapedit,  brought  to  recover  the  presentation  to  the  vicarage  of 
Askham  in  the  county  of  Wesmorland,  the  declaration  after  deducing  a  title  in  fee, 
through  a  variety  of  conveyances  to  one  Joseph  Fielden,  proceeded  thus  :  "  And  the 
said  Joseph  Fielden  being  so  seised  of  the  said  advowson  with  the  appurtenances, 
afterwards,  to  wit,  on  the  20th  day  of  June,  in  the  year  of  our  Lord  1791,  at  the 
parish  aforesaid,  by  a  certain  other  indenture  of  bargain  and  sale,  therein  mentioned 
to  be  [260]  made  between  the  said  Joseph  Fielden,  one  Robinson  Shuitleworth, 
and  one  Elizabeth  Tatham  spinster  of  the  one  part,  and  the  said  Plaintiff  of  the 
other  part,  (one  part  of  which  said  last  mentioned  indenture,  sealed  with  the  seal  of 
the  said  Joseph  Fielden  the  said  Plaintiff  brings  here  into  court,  the  date  whereof  the 
same  day  and  year  last  aforesaid),  the  said  Joseph  Fielden  for  the  consideration  therein 
menliotied,  did  bargain  and  sell  unto  the  said  Plaintiff  (among  other  things)  the  said 
advowson  with  the  appurtenances,  to  hold  the  same  vinto  the  said  Plaintiff,  from  the 
day  next  before  the  day  of  the  date  of  the  same  indenture,  for  one  whole  year  then 
next  following,  as  by  the  said  last  mentioned  indenture,  relation  being  thereunto  had, 
more  fully  appears.  By  virtue  of  which  said  last  mentioned  bargain  and  sale,  and 
by  force  of  the  statute  for  transferring  uses  into  possession,  the  said  Plaintiff  became 
and  was  possessed  of  the  said  advowson  with  the  appurtenances  for  the  term  of  one 
year;  and  the  said  Plaintiff  being  thereof  so  possessed,  afterwards,  to  wit,  on  the 
21st  day  of  June,  in  the  year  last  aforesaid,  at  the  parish  aforesaid,  by  a  certain  other 
indenture  then  and  there  sealed  with  the  seal  of  the  said  Joseph  Fielden,  and  bearing 
date  the  day  and  year  last  aforesaid,  and  therein  mentioned  to  be  ma<le  between  the 
said  Joseph  Fielden  of  the  first  part,  the  said  Robinson  Shuttleworth  of  the  second 
part,  the  said  Elizabeth  Tatham  spinster  of  the  third  part,  John  Hankinson  of  the 
fourth  part,  and  the  said  Plaintiff  of  the  fifth  part,  (which  said  last  mentioned  indenture, 
so  sealed  with  the  seal  of  the  said  Joseph  Fielden  as  aforesaid,  afterwards,  to  wit,  on 
the  first  day  of  July  in  the  year  last  aforesaid  at  the  parish  aforesaid,  was  cancelled 
by  the  said  seal  of  the  said  Joseph  Fielden  thereto  being  then  and  there  taken  off 
from  the  same,  and  destroyed  or  lost,  and  the  residue  thereof  the  said  Plaintiff  now 
brings  here  into  court,)  the  said  Joseph  Fielden  for  the  considerations  therein 
mentioned,  did  release  unto  the  said  Plaintiff  and  his  assigns  (among  other  things)  the 
said  advowson  with  the  appurtenances,  to  hold  to  the  said  Plaintiff,  his  heirs  and  assigns 
for  ever,  to  the  use  of  the  said  Plaintiff,  his  heirs  and  assigns  for  ever,"  &c.  &c.  The 
avoidance  was  then  stated,  by  the  death  of  John  Cantley,  the  last  incumbent,  &c. 

The  Bishop  pleaded  the  usual  plea  of  disclaimer,  and  the  other  Defendants  demurred 
specially  to  the  declaration,  "For  that  it  is  not  stated  or  alleged,  nor  does  it  appear 
in  or  by  the  [261]  said  declaration,  for  what  reason  or  on  what  account  the  said 
supposed  indenture  of  release  therein  lately  mentioned  was  cancelled,  or  that  the  same 
was  re-executed  before  the  said  vicarage  became  void  by  the  death  of  the  said  John 
Cantley,  or  that  the  same  hath  at  any  time  hitherto  been  re-executed,"  &c. 

Li  support  of  the  demurrer,  Cockell,  Serjt.,  argued  as  follows:  Besides  the  cause 
of  demuner  assigned,  the  declaration  is  bad,  because  it  sets  forth  a  bargain  and  sale, 
without  stating  the  consideration  of  it;  for  it  is  a  rule  of  law,  that  in  plea<ling  a  con- 
veyance deriving  its  effect  from  the  Statute  of  Uses,  a  consideration  must  appear,  and 
in  a  bargain  and  sale  that  consideration  must  be  shewn  to  be  money,  according  to 
1  Leon.  170.  Smith  v.  Lane,  Moore,  569.  Fisher  v.  Smith;  and  though  in  Barker  v. 
Keate,  1  Mod.  262.     2  Mod.  249,  a  pepper-corn  was  holden  to  be  a  sufficient  considera- 

(a)  [A  deed  may  be  pleaded  as  lost  by  time  and  accident,  without  profert.  Read  v. 
Brookman,  3  T.  R.  151.  See  also  as  to  the  profert  of  lost  deeds.  Smith  v.  Woodward, 
4  East,  585.  Hendij  v.  Stephenson,  10  East,  55.  Uawley  v.  Peacock,  2  Campb.  N.  P.  C. 
557.     Paine  v.  Bustin,  1  Stark.  N.  P.  C.  74.] 
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tion,  yet  there  it  was  necessary  to  set  it  forth.  A  use  cannot  be  raised  on  a  general 
consideration,  Mildmay's  Case,  1  Co.  176  a;  but  the  bargainee  may  aver,  that  money 
or  other  valuable  consideration  was  paid  or  given.  Ibid.  2  Inst.  672.  And  this  is  a 
substantial  objection,  which  would  not  be  cured  by  a  verdict.  Sir  Thomas  Raymond, 
200,  GuUiams  v.  Munnington ;  and  therefore  it  is  a  ground  for  a  general  demurrer. 
It  is  true,  indeed,  that  in  Stream  v.  Seyer,  1  Ld.  Raym.  111.  Sargent  v.  Read,  2  Stra. 
1228.  1  Wils.  91,  this  defect  was  holden  to  be  cured  by  a  verdict,  yet  in  those  cases 
it  is  said,  it  would  have  been  fatal  on  demurrer  (a). 

[Heath,  J.  This  ought  to  have  beau  assigned  as  a  cause  of  special  demurrer,  for 
it  would  have  been  cured  by  a  verdict.  A  title  defectively  set  forth  is  good  after 
verdict,  but  not  a  defective  title  {h) :  here  it  is  defectively  set  forth.] 

With  respect  to  the  cause  of  demurrer  assigned,  the  Plaintiff  ought  to  have  stated 
how  it  happened  that  the  deed  of  release  was  cancelled  by  the  seal  being  taken  off,  in 
order  to  excuse  the  omission  of  a  profert ;  as  the  record  stands,  it  appears  from  his 
own  shewing,  that  the  deed  under  which  he  claims,  does  not  exist.  If  the  seal  be 
once  severed  from  the  deed,  the  deed  is  void,  Bro.  Abr.  tit.  Faits,  pi.  27.  5  Co.  22  b. 
Matthewson's  case,  11  Co.  28  b.  Pigofs  case;  and  in  3  Bulst.  79,  it  is  said  by  Coke,  Chief 
Justice,  and  assented  to  by  Dodderidge,  that  if  a  deed  be  lost,  the  right  is  lost. 

[262]  [Heath,  J.  A  profert  is  not  necessary  of  a  conveyance  deriving  its  effect 
from  the  Statute  of  Uses  (c).  Dyer,  277.  Cio.  Jac.  217.  3  Term  Rep.  B.  R.  151. 
Read  v.  Broohnan.'\ 

Lawrence,  Serjt.,  for  the  Plaintiff.  The  argument  used  on  the  other  side,  that  a 
pecuniary  consideration  must  be  stated  in  pleading  a  bargain  and  sale,  is  not  supported 
by  the  cases  cited.  In  Smith  v.  Lane,  as  it  is  reported  in  Leonard,  the  Court  doubted, 
and  there  was  a  difference  in  opinion,  and  judgment  was  staid  ;  but  it  appears  from 
Laid  Buckhurst's  case,  Moore,  504,  that  it  was  finally  adjudged  in  the  same  case  of 
Smith  V.  Lane,  that  "if  laud  be  bargained  and  sold  by  deed  indented  and  inrolied, 
without  an  express  consideration  of  money,  the  bargainee  in  pleading  shall  not  be 
compelled  to  aver  payment  of  money,  because  it  is  apparently  implied."     But 

Supposing  the  objection  to  have  any  foundation,  the  stat.  4  Anne,  c.  16,  s.  1,  directs 
"  that  where  any  demurrer  shall  be  joined,  the  judges  shall  proceed  and  give  judgment 
according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission  or  defect  in  any  writ,  return,  plaint, 
declaration  or  other  pleading,  process  or  course  of  proceeding  whatever,  except  those 
only  which  the  party  demurring  shall  specially  and  particularly  set  down  and  express, 
together  with  his  demurrer,  as  causes  of  the  same,  notwithstanding  that  such  imperfec- 
tion, omission  or  defect  might  have  heretofore  been  taken  to  be  matter  of  substance, 
and  not  aided  by  the  statute  made  in  the  27th  year  of  Queen  Elizabeth,  &c."  And 
it  goes  on  to  provide,  that  "  no  advantage  or  exception  shall  be  taken  for  default  of 
alleging  the  bringing  into  court  any  bond,  bill,  indenture  or  other  deed  whatsoever, 
mentioned  in  the  declaration  or  other  pleadings,  &c. ;  but  the  Court  shall  give  judg- 
ment according  to  the  very  right  of  the  cause  as  aforesaid,  without  regarding  any  such 
imperfections,  omissions  and  defects,  or  any  other  matter  of  like  nature,  except  the 
same  shall  be  specially  and  particularly  set  down  and  shewn  for  cause  of  demurrer." 

With  respect  to  the  other  objection,  viz.  that  the  deed  had  lost  its  effect  by  the 
seal  being  taken  off,  the  question  is,  whether  the  right  once  vested  in  the  Plaintiff, 
were  divested  by  the  release  being  so  cancelled  ^  That  the  right  was  not  divested, 
appears  from  Palm.  403.  Latch,  226.  2  Lev.  113,  and  in  Gilbert's  Law  of  Evidence 
it  is  said,  "  where  a  thing  lies  in  livery,  a  deed  formerly  sealed  may  be  given  in  evidence 
iflating  to  [263]  it,  though  the  seal  be  afterwards  torn  off;  for  the  interest  passed  by 
the  act  of  livery  that  invests  the  paity  with  the  possession,  and  the  possession  that 
was  once  transferred  by  the  deed  doth  not  return  back  again  though  the  deed  was 

(a)  But  this  obviously  means  a  special  demurrer,  though  it  is  not  so  expressed  in 
the  cases  cited. 

(b)  [Vide  1  Saund.  228  b.  (n).     2  Saund.  137  a.  («)  Dth  edit.] 

(c)  [See  the  cases  collected  in  1  Saund.  9  a.  («).  See  also  BanfiU  v.  Leigh,  8  T.  R. 
573.  Onslow  v.  Smith,  2  Bos.  &  Pul.  387.  The  reason  is  because  the  deeds  are  supposed 
to  belong  to  the  feoffees,  &c.  to  uses,  and  that  therefore  the  cestui  que  use  has  not  the 
power  of  bringing  them  into  court.  But  this  doctrine  has  been  questioned  by  convey- 
ancers, see  4  Cruise  Dig.  128,  3d  edit.] 
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cancelled,  &c.  and  so  if  the  conveyance  was  made  by  lease  and  release,  and  the  uses 
were  once  executed  by  the  statute,  they  lio  not  return  back  by  cancelliiif?  the  deed," 
109,  110.  It  is  indeed  admitted  on  the  pleadings  that  the  estate  vested,  for  the 
Defendant  has  not  denied  the  release,  which  he  ought  to  have  done,  and  taken  issue 
on  it.  But  whether  the  lease  be  valid  or  not,  the  bargain  and  sale  was  for  a  year,  and 
within  the  year  the  church  became  vacant. 

LoKD  Cil.  J.  Eyke.  I  have  no  doubt  on  either  point  made  in  the  argument ; 
the  first  insisted  upon  is  a  matter  of  form,  and  ought  to  have  been  assigned  as  a  cause 
of  special  demurrer,  but  cannot  be  taken  advantage  of  on  a  general  demurrer.  As  to 
the  second,  I  hold  clearly  that  the  cancelling  a  deed  will  not  divest  property  whicii  has 
once  vested  by  transmutation  of  possession  {a) ;  and  I  would  go  farther,  and  say  that 
the  law  is  the  same  with  respect  to  things  which  lie  in  grant.  In  pleading  a  grant, 
the  allegation  is  that  the  party  at  such  a  time  "did  grant";  but  if  by  accident  the 
deed  be  lost,  there  are  authorities  enough  to  shew  that  other  proof  may  be  admitted  : 
the  question  in  that  case  is  whether  the  party  did  grant ;  to  prove  this  the  best 
evidence  must  be  produced,  which  is  the  deed  ;  but  if  that  be  destroyed,  other  evidence 
may  be  received  to  shew  that  the  thing  was  once  granted  :  for  God  forbid  that  a  man 
should  lose  his  estate  by  losing  his  title-deeds.  When  I  sat  in  the  Court  of  Exchequer, 
questions  frequently  arose  on  real  compositions,  in  which  it  was  contended  that, 
according  to  the  old  opinions,  the  original  deed  must  be  shewn  ;  but  though  the  old 
books  say  that  a  real  composition  must  be  by  deed,  I  always  held  that  the  production 
of  the  deed  was  not  necessary,  and  that  the  party  might  shew  that  it  originally  commenced 
by  deed,  if  the  deed  were  lost. 

Gould,  J.  I  am  of  the  same  opinion  with  my  Lord  Chief  Justice.  A  title 
defectively  set  forth  is  a  ground  of  special  demurrer ;  and  as  to  the  cancelling  the 
deed,  a  man's  title  to  his  estate  is  not  destroyed  by  the  destruction  of  his  deeds :  the 
case  where  the  seal  was  ate  off  by  rats,  must  be  in  the  recollection  of  every  one.  It 
was  properly  said  by  my  Brother  Lawrence,  that  the  Defendant  should  have  pleaded, 
that  the  party  did  not  [264]  release,  upon  which  an  issue  might  have  been  taken, 
and  then  if  the  deed  had  been  cancelled  by  consent  of  both  parties,  that  perhaps 
might  have  been  given  in  evidence,  though  I  much  doubt  whether  even  that  would 
have  helped  him.  But  in  the  present  case  there  is  a  circumstance  which  plainly 
shews  that  the  deed  was  not  cancelled  by  Bolton  or  the  person  under  whom  he  claims, 
with  a  view  to  prevent  the  operation  of  it,  for  it  is  averred  that  the  Plaintiff  brings 
the  remaining  part  of  the  deed  into  court. 

Heath,  J.  I  have  already  given  my  opinion,  in  the  course  of  the  argument,  on 
the  first  point.  With  respect  to  the  second,  as  this  is  a  conveyance  deriving  its  efTects 
from  the  Statute  of  Uses,  all  that  is  averred  about  the  deed  being  destroyed,  is  mere 
surplusage  ;  but  if  it  were  necessary,  surely  no  one  will  say,  that  if  deed  should  happen 
to  be  stolen,  therefore  that  the  owner  shall  lose  his  estate. 

RooKE,  J.  As  to  the  first  point,  I  am  of  the  same  opinion.  With  regard  to  tha 
second,  I  think  the  Defendant  ought  to  have  pleaded,  and  then  an  issue  might  have 
been  taken.  The  case  cited  from  3  Bulst.  79,  as  it  is  there  reported,  is  scarcely 
intelligible,  and  is  very  differently  stated  1  Roll.  Rep.  188  (there  called  Moore  v. 
Waldnm),  where  it  is  as  follows.  "The  deed  of  a  stranger  was  pleaded,  and  the 
Defendant  pleaded  that  the  seal  was  severed  from  the  deed,  and  so  non  est  factum. 
Jermin  moved  the  Court  to  compel  the  Defendant  to  alter  the  issue,  on  an  affidavit 
that  it  was  melted  with  fire  by  accident,  and  cited  Dr.  Lei/field's  case.  And  by  Coke 
and  Haughton,  this  is  no  cause  to  compel  the  Defendant  to  alter  the  issue  :  and  here 
this  stranger  to  the  deed  cainiot  plead  this  special  non  est  factum,  but  ought  to  plead 
that  nothing  passed  by  the  deed."  But  I  agree  that  a  right  once  vested,  is  not  divested 
by  merely  cancelling  the  deed. 

Judgment  for  the  Plaintiff. 

(a)  [Vide  accord.  Roe  d.  Berkeley  v.  Archbishop  of  Ymh,  6  East,  90.  Perrott  v. 
Perrolt,  14  East,  431.  Doe  d.  Lewis  v.  Bingham,  4  B.  &  A.  677.  Moss  v.  Mills, 
6  East,  148.] 
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[265]    The  Earl  of  Bute  against  Grindall  and  Another. 
Wednesday,  Nov.  27th,  1793. 

In  the  Exchequer  Chamber,  in  Error. 

See  1  Term  Rep.  B.  R.  338. 

The  ranger  of  a  royal  park  is  rateable  to  the  poor,  in  respect  of  inclosed  and  cultivated 
lands  in  the  park,  if  he  is  in  the  et)joyment  of  the  immediate  profits  of  those  lands ; 
for  as  to  such  profits  he  is  considered  as  an  occupier  of  the  lands  (a). 

Lord  Chief  .Justice  Eyre.  The  question  in  this  case  is,  whether  the  Earl  of 
Bute  was  liable  to  be  rated  to  the  relief  of  the  poor  of  the  parish  of  Putney,  in 
respect  of  certain  lands,  in  the  rate  or  assessment  in  the  first  count  of  the  declara- 
tion mentioned.  These  lands  were  199  acres  and  twelve  perches  of  inclosed  lands, 
being  meadow  and  arable,  parcel  of  Richmond  Park,  and  39  acres  1  rood  and  32 
perches  of  land,  also  parcel  of  the  park,  but  open  to  park  pasture,  and  not  inclosed. 
There  was  a  feigned  issue  to  try  this  question,  and  another  question  respecting  the 
herbage  and  pannage  of  the  park,  but  this  last  question  being  disposed  of,  I  need  not 
state  it  more  particularly.  On  the  trial  of  the  cause,  a  special  verdict  was  found, 
stating  a  grant  to  Lord  Bute,  by  the  King's  letters  patent,  of  the  office  of  ranger  and 
keeper,  and  of  the  custody  of  Richmond  Park,  and  of  the  preservation  of  the  houses, 
lodges,  edifices,  walks,  deer,  wild  beasts  and  game  in  the  park,  to  be  exercised  by 
him  or  his  deputy,  during  the  king's  pleasure.  The  herbage  and  pannage  of  the  park, 
over  and  above  the  keeping  the  game,  browse  wood,  decayed  timber,  timber  for 
repairs,  and  for  inclosing  and  beautifying,  the  liberty  of  planting  trees  against  the 
wall,  and  all  other  wages,  fees,  profits,  rights,  perquisites,  commodities,  advantages 
and  emoluments,  to  the  said  office  belonging  or  appertaining,  or  of  right  taken  or 
usually  enjoyed  with  the  office,  are  also  granted  by  the  said  letters  patent,  in  as  large, 
ample  and  beneficial  a  manner,  as  the  Princess  Amelia,  or  any  former  ranger  had 
enjoyed  them,  without  account  to  his  majesty.  There  are  then  huddled  into  this 
special  verdict,  without  farther  introduction,  several  circumstances  of  fact,  shewing  in 
what  manner  the  lands,  which  are  the  subject  of  the  assessment,  had  been,  both  before 
and  during  Lord  Bute's  rangership,  cultivated,  partly  at  the  expence  of  the  king,  and 
partly  at  the  expence  of  the  ranger,  and  how  the  profits  of  them  had  been  taken, 
partly  by  the  king,  and  partly  by  the  ranger,  followed  up  by  a  [266]  finding,  that  the 
profits  arising  from  these  lands  to  the  ranger,  were  worth  1001.  a  year.  The  special 
verdict  has  not  found  directly,  one  way  or  the  other,  who  was  the  occupier  of  these 
lands,  nor  that  the  profits  which  are  found  to  have  arisen  to  the  ranger,  were  profits 
appertaining  to  his  office  of  ranger,  or  even  that  the  custody  or  possession  of  these 
lands  did  belong  to  his  oflSoe  of  ranger,  or  that  they  ever  had  belonged  to  it. 

Upon  this  loose  and  inaccurate  statement  in  the  special  verdict,  the  question  is 
reserved.  Whether  Lord  Bute  was  liable  to  be  rated  and  assessed  to  the  poor,  in 
respect  to  these  lands?  If  Lord  Bute  had  been  found  to  be  the  occupier  of  the  lands, 
there  would  have  been  no  room  for  a  question  respecting  his  liability  to  this  assess- 
ment ;  on  the  other  hand,  if  he  was  not  the  occupier,  whatever  might  be  his  connexion 
with  the  occupier  short  of  joint  occupation,  if  for  instance,  he  was  only  a  servant  to 
the  occupier,  it  seems  that  according  to  the  current  of  the  authorities,  and  the  case 
of  Milward  v.  Caffin  in  particular,  (2  Black.  Rep.  1330,)  he  was  not  liable  to  be  assessed 
in  respect  of  these  lands.  The  not  finding  this  fact  of  occupation  directly  and  plainly 
one  way  or  the  other,  created  a  difficulty  in  my  mind,  and  I  believe  with  some  of  the 
other  judges.  This  occasioned  the  cause  to  stand  over,  and  as  we  were  not  till  very 
lately  pressed  to  give  judgment  in  it,  I  had  concluded,  especially  after  the  death  of 
Lord  Bute,  that  the  cause  was  at  an  end. 

But  being  now  called  upon,  we  who  heard  the  argument,  being  a  Quorum  of  the 
Court  of  Error,  have  thought  it  right  to  give  judgment,  without  putting  the  parties 
to  the  expence  and  delay  of  another  argument  before  a  full  Court,  and  we  are  at 
length  come  to  this  conclusion,  that  though  this  special  verdict  is  extremely  loose  and 

(a)  [Vide  Rex  v.  Brown,  8  East,  528 ;  Rex  v.  Bishop  of  Rochester,  12  East,  353 ; 
Rex  V.  Bradford,  4  M.  &  S.  317  ;  Rex  v.  Trent  Navigation,  4  B.  &  C.  57.] 
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inaccurate  an  occupation  of  these  lands  sufficient  to  support  this  assessment  may  be 
collectedt  rora  it.  The  finding  upon  which  we  rely,  is  that  the  profits  arising  to  the 
ranger  from  thu  whole  of  the  said  inclosed  lands  are  worth  1001.  a-year.  If  these 
profits  aroie  to  the  ranger  from  these  lands,  during  the  rangership  of  Lord  Bute,  they 
arose  to  Lord  Bute,  and  if  they  arose  to  him  ea  ratione  as  ranger,  we  must  understand 
them  to  be  the  profits  of  land  appertaining  to  his  otTice  of  ranger.  Having  them  by 
a  title,  and  virtute  officii,  they  arise  to  him  immediately,  and  we  think  it  may  be 
stated  as  a  general  proposition,  that  the  immediate  profits  of  land  (some  mines 
excepted)  are  a  proper  subject  of  assessment,  or,  to  speak  more  correctly,  that  the 
person  who  is  in  the  possession  [267]  of  the  immediate  profits  of  land  may  be  taxed 
to  the  relief  of  the  poor,  in  respect  of  those  immediate  profits:  that  quo.Vl  these 
immediate  profits  of  the  land,  he  is  an  occupier  of  the  land,  wiihin  the  meaning  of 
those  authorities  which  have  decided  that  the  occupier  only  can  be  assessed  to  the 
relief  of  the  poor.  The  case  of  lioivh  v.  Gell,  Cowp.  451,  is  in  its  principle  an  authority 
for  this  doctrine.  There  the  lessee  under  the  ciown  of  lead  mines,  was  holden  to  bo 
rateable  to  the  poor,  for  the  profits  arising  from  lot  and  cope,  lot  being  the  13th  dish 
or  measure  of  lead-ore  got  and  made  merchantable  by  the  ailventurers,  and  cope  being 
6d.  for  every  nine  dishes  of  lead-ore  raised  by  those  adventurers.  Lord  Mansfield 
in  giving  judgment  observed,  that  in  general  the  farmer  or  occupier  of  the  land,  and 
not  the  landlord,  was  liable  to  the  poor-rate  :  that  the  landlord  was  never  assessed  for 
his  rent,  because  that  would  be  a  double  assessment,  as  his  lessee  had  paid  before,  but 
that  if  there  were  profits  to  the  landlord  which  were  a  proportion  of  the  profits  of  the 
land,  for  which  the  tenant  had  not  been  assessed,  there  was  no  reason  to  exempt  these 
proportionable  revenues  from  this  tax  ;  and  it  was  holden  that  he  was  liable  to  be 
rated  for  this  property.  Li  that  case,  strictly  speaking,  the  lessee  of  the  lead-mine 
was  landlord,  and  not  occupier,  but  he  was  considered  as  occupier  quoad  those  profits, 
for  the  purpose  of  an  assessment  to  the  relief  of  the  poor.  He  was  in  the  possession 
of  profits  arising  immediately  from  the  land,  ho  was  an  occupier  of  the  profits  of  the 
land,  and  as  such,  rateable:  so  was  the  Earl  of  Bute  in  the  case  which  now  stands 
for  judgment  before  us.  We  are  therefore  of  opinion  that  this  judgment  ought  to  be 
affirmed. 

Judgment  aflBrmed. 

The  Earl  of  Lonsdale  against  Littledale.     Wednesday,  Nov.  27th,  1793. 

In  the  Exchequer  Chamber,  in  Error. 

[2  Anstr.  356,  S.  C.     Vide  post,  299,  S.  C.  in  Dom.  Proc] 

[Referred  to,  Dalton  v.  Angus,  1881,  6  App.  Cas.  748 ;  Jordeson  v.  Sutton,  Southeoates 
and  Drypool  Gas  Company,  [1899]  2  Ch.  248.] 

Qu.  Whether  a  peer  of  parliament  may  be  sued  in  the  Court  of  King's  Bench, 

by  bill  2  (a). 

The  Defendant  in  error,  filed  a  bill  in  the  Court  of  King's  Bench,  against  the 
Plaintiff,  and  recovered  a  verdict,  the  cause  of  action  being  the  following. 

"  Be  it  remembered,  that  in  Easter  Term  last  past,  before  our  lord  the  king  at 
Westminster,  came  Henry  Littledale  by  Anthony  Adamson  his  attorney,  and  brought 
in  the  court  of  our  said  lord  [268]  the  king  then  there,  his  bill  against  the  Right 
Honorable  James  Earl  of  Lonsdale  having  privilege  of  parliament,  of  a  plea  of  trespass 
on  the  case,  and  there  are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  Richard 
Roe;  which  said  bill  follows  in  these  words,  to  wit,  Cumberland  to  wil,  Henry  Little- 
dale complains  of  the  Right  Honourable  James  Earl  of  Lonsdale,  having  privilege  of 
parliament,  in  a  plea  of  trespass  on  the  case,  &c.,  for  that  whereas  the  said  Henry,  on 

(a)  [Vide  3  Bos.  &  Pull.  9  b.  12  a.  Tidd's  Pr.  115,  8th  Ed.  Where  a  peer  was 
sued  jointly  with  others  by  bill  of  Middlesex,  the  Court  of  K.  B.  set  aside  the  proceedings 
as  against  the  peer,  Briscoe  v.  Earl  of  Egremont  and  Others,  3  M.  &  S.  88. 

But  where  an  Irish  peer  was  sued  by  bill,  the  Court  of  Common  Pleas  refused  to 
set  aside  the  proceedings  on  motion,  but  left  him  to  plead  his  privilege  in  abatement, 
Davis  V.  Lord  Bendlesham,  7  Taunt.  679  ;  1  B.  Moore,  410,  S.  C] 
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the  first  day  of  January  in  the  year  of  our  Lord  1789,  and  long  before,  was  and  from 
thenceforth  continually  hitherto  hath  been,  and  still  is  seised  in  his  demesne  as  of  fee, 
of  and  in  a  certain  messuage  or  dwelling-house,  with  a  coaeh-house,  stable,  out-houses, 
buildings,  yards,  and  gardens,  to  the  said  messuage  or  dwelling-house  belonging,  with 
the  appurtenances,  situate  and  being  at  the  parish  of  Saint  Bees  in  the  said  county  of 
Cumberland  ;  and  whereas  also  the  said  Earl  during  all  the  time  aforesaid,  was  law- 
fully possessed  of  all  the  mines  and  seams  of  coal  lying  under  the  said  messuage  and 
premises  of  the  said  Henry,  and  also  of  a  certain  other  coal-mine,  situate  and  being 
under  certain  other  lands  in  the  parish  of  Saint  Bees  aforesaid  :  and  whereas  also  before 
and  at  the  time  of  committing  the  grievance  next  hereinafter  mentioned,  there  was  a 
certain  large  mine  of  coal,  extending  as  well  under  the  aforesaid  premises  of  the  said 
Henry,  as  under  other  houses,  lands  and  tenements,  at  the  parish  aforesaid,  contiguous 
and  near  thereto,  which  same  mine  had  before  that  time  been  dug  and  worked,  and 
then,  and  for  a  long  time  before,  had  large  quantities  of  water  confined  therein,  which 
could  not  be  emptied  or  discharged  therefrom,  in  the  manner  hereafter  mentioned, 
without  greatly  endangering  the  earth,  soil  and  ground  over  the  same,  and  the  houses, 
buildings  and  premises  thereon  erected  and  being;  yet  the  said  Earl,  contriving  and 
wrongfully  intending  to  injure  and  damnify  the  said  Henry,  and  to  disturb  him  in 
the  peaceable  and  quiet  possession,  occupation  and  enjoyment  of  the  said  messuage 
and  premises,  and  to  damage  and  destroy  the  same,  whilst  the  said  Henry  was  so 
seisecl  of  his  said  messuage  and  premises  as  aforesaid,  and  whilst  the  said  Etrl  was  so 
possessed  of  his  faid  mines  and  seams  of  coal,  and  the  said  other  coal-mine  as  afore- 
said, to  wit,  on  the  second  day  of  January  in  the  year  of  our  Lord  1789,  and  on  divers 
other  days  and  times,  between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said 
Henry  against  the  slid  Earl,  in  this  behalf  at  the  parish  of  [269]  Saint  Bees  aforesaid, 
cut,  dug,  worked  and  made,  and  caused  to  be  cut,  dug,  worked  and  made,  certain 
drifts  from  and  out  of  his  last  mentioned  coal-mine,  and  in  so  doing,  so  negligently, 
incautiously  and  improvidently  conducted,  managed  and  carried  out  the  same,  that 
the  said  Earl  for  want  of  due  care  and  caution  of  himself  or  his  agents,  and  servants, 
in  that  behalf,  on  the  31st  day  of  January  in  the  year  of  our  Lord  1791,  at  the  parish 
aforesaid,  negligently,  incautiously  and  improvidently,  pierced,  dug  and  broke  into 
the  aforesaid  mine,  which  had  been  dug  and  worked,  and  had  water  confined  therein 
as  aforesaid,  whereby  the  water,  which  was  then  and  there  confined  therein  as  afore- 
said, was  suddenly  and  hastily  let  out,  emptied  and  discharged  therefrom,  and  with 
great  force,  violence  and  rapidity  rushed  and  was  carried  along  and  through  the  same 
mine,  and  from  and  out  of  the  same,  through  and  along  the  said  drifts  ;  and  the 
support  of  the  said  messuages  and  premises  of  the  said  Henry,  and  of  the  earth,  soil 
and  ground,  upon  which  his  said  messuage,  stables,  out-houses  and  buildings  were 
erected,  standing  and  being  as  aforesaid,  over  and  above  the  same  mine  so  having 
water  confined  therein  as  aforesaid,  was  thereby  then  and  there  greatly  damaged, 
weakened,  removed  and  destroyed  :  by  reason  whereof,  part,  to  wit,  ten  square  yards 
of  the  earth  and  soil  of  the  said  Henry,  of  the  said  garden,  hath  sunk  and  fallen  to  a 
great  depth,  to  wit,  to  the  depth  of  one  hundred  fathoms,  into  the  said  mine  so  dug 
and  worked  under  the  same  as  aforesaid,  and  other  the  earth  and  soil  of  the  said 
Henry  of  his  garden  and  yards  and  also  the  earth  and  soil  upon  which  his  said 
messuage,  coach-house,  stables,  out-houses  and  buildings  were  erected  and  built,  have 
greatly  shrunk,  cracked,  rent  and  given  away,  and  his  said  messuage,  coach-house, 
stables,  out-houses  and  buidings,  have  been  and  are  very  much  cracked,  rent,  shaken, 
weakened  and  damaged,  and  in  great  danger  of  falling,  anil  rendered  unfit  and 
dangerous  for  the  use  or  habitation,  and  the  walls,  to  wit,  forty  perches  of  the  walls 
of  the  said  garden,  and  forty  perches  of  the  walls  of  the  said  yards  of  the  said  Henry, 
have  fallen  down,  and  are  destroyed,  and  the  residue  of  the  walls  of  the  said  garden 
and  yards,  are  greatly  shaken,  rent,  weakened  and  damaged,  and  in  great  danger  of 
falling,  and  all  the  said  messuage  and  premises  of  the  said  Henry  are  thereby  greatly 
diminished  in  value,  and  become  of  very  little  use  or  value  to  him  the  said  Henry,  by 
reason  of  which  said  several  premises,  [270]  the  said  Henry  was  forced  and  obliged 
to  remove  himself  and  his  family,  and  also  his  goods,  furniture  and  efTects,  and  hath 
accordingly  removed  himself  and  his  family,  and  his  goods,  furniture  and  effects,  from 
and  out  of  his  said  messuage  or  dwelling-house,  and  other  his  premises,  for  their  safety 
and  preservation,  and  hath  been  obliged  to  lay  out  and  expend,  and  hath  actually  laid 
out  and  expended,  a  large  sura  of  money,  to  wit,  the  sum  of  1001.  in  the  removal  of 

C.  P.  IV,— 18 
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his  said  goods,  furniture  and  effects  as  aforesaid,  and  in  procuring  other  places  for  the 
abode  of  himself  and  his  family,  and  the  reception  of  his  said  goods,  furniture  and 
effects,  and  in  and  about  the  preserving  of  his  said  messuage  aixi  premises,  and 
preventing  the  same  from  falling  or  receiving  further  damage ;  and  the  said  goods, 
furniture  and  efTects,  in  ami  by  reason  of  such  removal,  were  part  thereof,  being  of 
great  value,  to  wit,  of  the  value  of  1001.  purloined  and  lost,  and  the  residue  thereof 
of  great  value,  to  wit,  of  the  value  of  10001.  very  much  damageil,  broken,  spoiled  and 
destroyed,  to  wit,  at  the  parish  of  Saint  Bees  aforesaid  "(a). 

There  were  also  several  other  counts,  somewhat  varying  in  their  statement  of  the 
mode  of  working  the  mines,  and  of  the  injury  received.  A  writ  of  error  being  brought, 
after  the  usual  errors,  the  assignment  wa",  "that  the  said  Earl  being  a  peer  of  this 
realm  ought  to  have  been  sued  by  original  writ,  and  not  by  bill."  And  now,  on  behalf 
of  the  Plaintiffin  error,  Williams  in  support  of  that  assignment  made  two  questions; 
the  first,  whether  a  peer  or  lord  of  parliament  could  be  sued  in  the  Court  of  King's 
Bench  by  bill  prior  to  the  passing  the  statute  12  &  13  W.  3,  c.  31  The  second, 
whether  that  statute  had  made  any  alteration  in  this  respect?  1.  Before  that  statute 
a  peer  could  only  be  sued  by  oiigitial.  By  the  antient  common  law,  that  court  had 
no  jurisdiction  of  civil  suits  except  in  cases  of  trespass  vi  et  armis  ;  and  in  such  the 
parly  might  be  arrested.  3  Co.  12  a.  But  in  the  course  of  time  it  was  holden  that 
when  the  Defendant  was  once  in  custody  of  the  Marshal,  he  might  be  sued  for  any 
other  cause  of  action  by  bill.  Thus  Lord  Coke  says,  "This  court  hath  power  to  hold 
plea  by  bill,  for  debt,  detinue,  covenant,  promise,  and  all  other  personal  actions, 
ejectione  firnine,  and  the  like,  against  any  that  is  in  custodia  mareschalli,  or  any  officer, 
minister  or  clerk  of  the  court:  and  the  reason  hereof  is,  that  if  they  should  be  sued 
in  any  other  court,  they  should  have  the  privilege  of  this  [271]  court :  and  lest  there 
should  be  a  failure  of  justice  (which  is  so  much  abhoired  in  law)  they  shall  be  impleaded 
here  by  bill,  though  these  actions  be  Common  Pleas,  and  are  not  restrained  by  the 
said  act  of  Magna  Charla  ;  4  Inst.  71,"  and  again,  "it  is  observable,  that  putting  in  bail 
at  one  man's  suit  he  was  in  custodia  mareschalli  to  answer  all  others  which  would  sue 
him  by  bill,  and  this  continuelh  to  this  day.  If  any  person  be  in  custodia  mareschalli 
&c.,  be  it  by  commitment,  or  by  latitat,  bill  of  Mi(hllesex  or  other  process  of  law,  it  is 
sufficient  to  give  the  couit  jurisdiction,  4  Inst.  72."  In  3  Black.  Comm.  42,  it  is  thus 
laid  down,  "on  the  plea  side,  or  civil  branch,  it  has  an  original  jurisdiction  and 
cognisance  of  all  actions  of  trespass,  or  other  injury  alledged  to  be  committed  vi  et 
armis  of  actions  for  forgery  of  deeds,  maintenance,  conspiracy,  deceit,  and  actions 
on  the  case  which  alledge  any  falsity  or  fraud  ;  all  of  which  savour  of  a  criminal 
nature,  although  the  action  is  brought  for  a  civil  remedy,  and  make  the  Defendant 
liable  in  strictness  to  pay  a  fine  to  the  King,  as  well  as  damages  to  the  injured  party. 
The  same  doctrine  is  also  now  extended  to  all  actions  on  the  case  whatsoever.  But 
no  action  of  debt  or  detinue  or  other  mere  civil  action,  can  by  the  Common  Law  be 
prosecuted  by  any  subject  in  this  court,  by  original  writ  out  of  Chancery  ;  though  an 
action  of  debt  given  by  statute,  may  be  brought  in  the  King's  Bench  as  well  as  in  the 
Common  Pleas.  And  yet  this  Court  might  always  have  held  plea  of  any  civil  action, 
(other  than  actions  real),  provided  the  Defendant  was  an  officer  of  the  court,  or  in  the 
custody  of  the  Marshal  or  prison-keeper  of  this  court,  for  a  breach  of  the  peace,  or  any 
other  offence.  And  in  process  of  time,  it  began  by  fiction,  to  hold  plea  of  all  personal 
actions  whatsoever,  and  has  continued  to  do  so  for  ages;  it  being  surmised  that  the 
Defendant  is  arrested  for  a  supposed  trespass,  which  be  never  has  in  reality  committed  ; 
and  being  thus  in  the  custody  of  the  Marshal  of  this  court,  the  Plaintitf  is  at  liberty  to 
proceed  against  him  for  any  other  personal  injury  :  which  surmise,  of  being  in  the 
Marshal's  custody,  the  Defendant  is  not  at  liberty  to  dispute." 

The  proceeding  by  bill  was  indeed  originally  designed  only  for  injuries  committed 
with  force  to  the  person  or  property  of  another.  The  parly  to  whose  person  or 
property  any  injury  accompanied  with  force  had  been  committed,  had  liberty  to  apply 
to  the  Court  of  King's  Bench  for  redress,  and,  in  order  that  process  might  be  awarded 
to  bi  ing  the  offender  into  court,  [272]  the  Plaintiff  drew  out  his  complaint,  and  entered 
it  at  length  on  the  records  of  the  Court,  in  which  a  trespass  was  alleged,  in  order  to 
give  the  Court  jurisdiction.  Trye,  98.  When  this  was  done,  the  clerk  of  the  court  was 
warranted  to  issue  the  bill,  the  only  process  awarded  in  the  first  instance.    This  bill  was 

(o)  [See  the  observations  of  Eyre,  C.J.,  in  Bush  v.  Steinman,  1  Bos.  &  Pull.  407.J 
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directed  to  the  sheriff  of  that  county  where  the  Court  happened  to  sit,  commanding 
him  to  take  and  safely  keep  the  Defendant,  so  that  he  might  have  the  body  before  the 
King  at  a  certain  day,  to  answer  to  the  Plaintiff  in  a  plea  of  trespass.  If  Non  est 
inventus  was  returned,  and  the  Defendant  was  in  another  county,  the  Plaintiff  might 
sue  a  testatum  bill  or  latitat,  and  when  the  Defendant  was  taken  and  brought  into 
court,  he  was  either  delivered  to  the  actual  custody  of  the  Marshal  or  admitted  to  bail. 

It  is  clear,  therefore,  that  at  common  law,  the  Couit  of  King's  Bench  could  hold 
plea  by  bill  in  no  in.stance,  except  where  the  Defendant  was  in  the  actual  or  supposed 
custody  of  the  Marshal  (a).  But  as  a  Peer  or  Lord  of  Parliament  could  not  be  legally 
arrested  in  a  civil  suit,  he  could  not  in  reality  be  in  the  custody  of  the  Marshal ;  and 
as  be  could  not  be  so  really,  the  fiction  could  not  extend  to  him.  That  he  could  not 
be  arrested,  is  plain  from  many  authorities.  Thus,  in  llie  Countess  of  Rutland's  case, 
6  Co.  52,  it  was  resolved,  that  the  person  of  a  Baron,  who  is  a  Peer  of  Parliament, 
shall  not  be  arrested  in  debt  or  trespass.  In  The  Earl  of  Shrewsbury's  case,  9  Co.  49  a. 
it  is  said,  "  The  law  gives  them  (meaning  Earls)  high  and  great  privileges ;  and  there- 
foi'e  their  bodies  shall  not  be  arrested  for  debt,  trespass,  &c.  because  the  law  intends 
that  they  assist  the  king  with  their  counsel  for  the  commonwealth,  and  keep  the  realm 
in  safety  by  their  prowess  and  valour."  In  Mackalley's  case,  9  Co.  68  a.  it  is  holden, 
that  "  if  a  Capias  be  awarded  against  a  Baron  or  other  Peer  of  the  realm,  it  is  erroneous, 
because  their  bodies  are  by  law  privileged  from  arrest."  So  in  Foster  v.  Jackson, 
Hob.  61,  it  is  laid  down  in  trespass  vi  et  armis,  at  "  the  common  law,  against  a  Baron, 
a  Capias  lieth  not,  nor  after,  by  equity  of  the  common  law  upon  the  statute  (2.5  Ed.  3, 
St.  5,  c.  17),  because  the  estate  of  a  Baron  is  [273]  intended  sufficient."  In  1  Ventr. 
298,  a  bill  of  Middlesex  "was  issued  by  an  attorney  against  the  Countess  of  Huntingdon, 
which  was  discharged  by  Supersedeas,  without  pleading,  because  it  appeared  by  the 
record  that  she  was  a  Peeress,  and  the  attorney  was  committed  for  suing  out  the 
process."  And  in  a  note,  Lilly's  Entries,  21,  it  is  said,  "  a  Peer  cannot  be  sued  in  the 
King's  Bench  by  bill,  by  reason  he  is  therein  alleged  to  be  in  the  custody  of  the 
Marshal." 

2.  It  remains  then  to  be  seen,  whether  by  the  statute  12  &  13  W.  3,  c.  3,  Peers 
are  made  liable  to  the  process  by  bill,  from  which  they  are  exempted  by  the  common 
law.  In  the  first  section,  a  power  is  given  to  sue  all  persons  alike  having  privilege  of 
Parliament  immediately  after  the  dissolution  or  prorogation,  or  after  an  adjournment 
for  a  longer  lime  than  fourteen  days.  But  in  the  second  section,  there  is  a  distinction 
established  in  the  mode  of  suing  Peers,  and  members  of  the  House  of  Commons.  In 
that  clause,  it  is  enacted,  that  "  if  any  person  or  persons  having  cause  of  action  or 
complaint  against  any  Peer  of  this  realm,  or  Lord  of  Parliament,  such  person  or 
persons  after  any  dissolution,  prorogation,  or  adjournment,  as  aforesaid,  or  before  any 
session  of  parliament,  or  meeting  of  both  houses  as  aforesaid,  shall  and  may  have  such 
process  out  of  his  Majesty's  coui  ts  of  King's  Bench,  Common  Pleas,  and  Exchequer, 
against  such  Peer  or  Lord  of  Parliament,  as  he  or  they  might  have  had  against  him 
out  of  the  time  of  privilege."  Now  the  only  process  which  the  Plaintiff  could  have 
had  against  a  Peer,  out  of  the  time  of  privilege,  was  an  original,  (it  having  been  before 
shewn  that  he  could  not  have  a  bill,)  for  in  the  time  of  privilege  be  could  have  had 
no  process  at  all,  and  it  was  to  remedy  the  mischief  which  arose  from  the  debtors 
being  protected  by  the  privilege  of  parliament,  in  the  intervals  when  parliament  was 
not  sitting,  that  the  statute  was  made.  But  with  respect  to  the  House  of  Commons, 
in  the  same  clause  it  is  enacted,  "  that  if  any  person  or  persons  have  cause  of  action 
against  any  of  the  said  knights,  citizens,  or  burgesses,  or  any  other  person  intitled  to 
privilege  of  parliament,  after  any  dissolution,  prorogation,  or  adjournment  as  afore- 
said, or  before  any  sessions  of  parliament,  or  meeting  of  both  Houses  as  aforesaid, 
such  person  or  persons  shall  and  may  prosecute  such  Knight,  Citizen  or  Burgess,  or 
other  person  intitled  to  such  privilege  of  parliament  in  his  Majesty's  Courts  of  King's 

(a)  It  seems  from  Bro.  Abr.  tit.  Bill,  pi.  6,  that,  anciently,  if  a  person  who  was 
neither  in  the  custody  of  the  Marshal  nor  an  officer  of  the  court,  were  sued  in  the 
King's  Bench  by  bill,  he  might  give  the  Court  jurisdiction  in  the  suit  by  pleading 
voluntarily,  though  he  was  not  bound  to  plead.  The  passage  is  as  follows,  "Nota, 
per  Cheney,  home  n'avera  bill  in  Banco  Regis  vers,  auter,  nisi  defendens  soit  piisoner 
al  court  tempore,  &c.  vel  officer,  ut  videtur;  quare  s'd  iie  soit  piisoner  il  n'est  tenus 
de  responder  a  un  bill,  mes  il  poit  responder  gratis  s'il  voit,  et  c'est  bon." 


548  EX    PARTE   WORSLEY  2  H.  BL  274. 

Bench,  Common  Pl'^as  and  Exchequer,  by  summons  and  distress  infinite,  or  by  original 
bill  [274]  Slid  summons,  attachment,  and  distress  infinite,"  etc.  The  statute,  there- 
fore, directs,  that  Peers  shall  be  sued  by  the  same  process  to  which  they  were  liable 
out  of  the  time  of  privilege,  but  members  of  the  House  of  Commons,  either  by 
summons  and  distress  infiin'te,  or  by  original  bill,  summons,  attachment,  and  distress 
infinite.  And  it  is  remarkable,  that  when  this  act  went  to  the  House  of  Lords  for 
their  concurrence,  they  expunged  a  part  of  the  clause  in  question  which  gave  the  same 
process  of  original  bill  and  summons  against  them,  as  against  the  members  of  the 
House  of  Commons,  and  sent  the  act  amended  back  to  the  House  of  Commons,  where 
it  passed  with  the  amendment.  Journals  of  the  House  of  Commons,  vol.  13,  p.  567, 
which  plainly  shews,  that  the  intent  of  the  Legislature  was  not  to  give  any  new 
process  against  Peers,  by  m.ikirig  them  subject  to  the  original  bill,  as  well  as  the 
members  of  the  House  of  Commons.  And  though  after  Knights,  Citizens,  and 
Burgesses,  the  statute  mentions  other  persons  iutitled  to  such  privilege,  yet  those 
words  cannot  be  construed  to  include  Peers,  it  being  a  rule  of  construction  not  to  go 
back  from  the  inferior  to  the  superior  ;  thus  the  statute  13  Eliz.  c.  10,  which  mentions 
only  deans  and  chapters  and  other  inferior  ecclesiastical  persons,  is  holden  not  to 
extend  to  bishops  (a)'.  If,  indeed,  the  cases  of  Saij  v.  Lwd  Bi/ion,  Sayer,  63,  and 
Gosling  v.  Lord  Weymouth,  Cowp.  844,  be  cited  on  the  other  side,  it  is  hoped  that  the 
Court  will  not  be  bound  by  them,  as  the  present  writ  of  error  is  brought  to  obtain  a 
review  of  these  cases,  and  it  is  a  maxim  of  law,  non  potest  adduci  exceptio  ejusdem 
rei,  eujus  petitur  dissolutio. 

Holroyd,  who  was  going  to  argue  on  the  other  side,  was  stopped  by  the  Court, 
and  the 

Judgment  was  affirmed  (J). 

This  case  is  now  depending  in  the  House  of  Lords.     [Vide  post,  299.] 


[275]    Ex  Parte  Worsley.     Thursday,  Nov.  28th,  1793. 

The  afTidavit  of  the  acknowledgment  of  a  warrant  uf  attorney  to  suffer  a  recovery 
taken  before  an  ordinary  magistrate  in  a  foreign  country,  must  be  attested  by  a 
notary-public.  But  the  Court  will  dispense  with  such  attestation,  in  the  case  of  an 
affidavit  taken  before  a  great  judicial  officer  in  Ireland  (a)2. 

Lawrence,  Serjt.,  moved  to  pass  a  recovery  at  the  bar,  the  affidavit  of  the  acknow- 
ledgment of  the  warrant  of  attorney  having  been  taken  at  Gibraltar,  before  a 
magistrate  of  that  place,  but  not  attested  by  a  notary-jiublic  ;  and  in  support  of  his 
motion,  he  mentioned  that  last  term,  in  the  case  of  the  atHdavits  of  an  acknowledg- 
ment taken  before  Lord  Carleton,  the  Lord  Chief  Justice  of  the  Common  Pleas  in 
Ireland,  the  Court  dispensed  with  the  attestation  of  a  notary,  on  an  affidavit  that  the 
signature  was  in  his  Lordship's  hand-writing.     But 

The  Court  said,  that  though  by  the  courtesy  which  subsisted  between  the  two 
countries,  they  would  take  judicial  notice  that  so  great  an  officer  as  the  Chief  Justice 

(a)'  It  was  not  necessary  that  the  13  Eliz.  c.  10,  should  extend  to  bishops,  who 
were  already  restrained  from  granting  leases  for  more  than  21  years,  or  three  lives, 
by  1  Eliz.  c.  19,  s.  5. 

(h)  As  other  errors  were  assigned,  besides  that  which  was  made  the  [275]  subject 
of  argument,  there  was  enough  on  the  record  to  intitle  the  Court  of  Exchequer 
Chamber  to  give  judgment;  but  that  court  could  not  mean  to  decide  the  question 
that  was  argued,  the  Statute  27  Eliz.  c.  8,  s.  2,  having  expiessly  excepted  "errors  to 
be  assigned  or  found,  for  or  concerning  the  jurisdiction  of  the  said  Court  of  King's 
Bench." 

(aY  [See  Dalnier  v.  Barnard,  7  T.  R.  252,  that  it  is  the  constant  practice  for  the 
judges  here  to  receive  affidavits  sworn  before  the  judges  of  Scotland  and  Ireland. 
Where  the  warrant  of  attorney  is  acknowledged  in  a  place  very  distant  from  the 
residence  of  any  notary-public,  or  British  magistrate,  an  affidavit  of  the  acknowledg- 
ment made  before  a  British  consul,  or  agent  there,  will  suffice,  Dornville  v.  Collier, 
3  Taunt.  275.  Vide  R.  M,  39  Geo.  3,  1  Bos.  &  Pul.  362.  French  v.  Bele^o,  1  M. 
&  S.  .303.1 
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of  a  supeiior  court  iu  Irelaud  was  competent  to  adnjiiiisLfcr  an  oath,  and  therefore 
would  be  satisfied  with  a  verification  of  his  hand-writing,  yet  there  was  a  great 
diflference  with  respect  to  an  ordinary  magistrate,  and  that  in  such  cases,  the  rule 
requiring  the  attestation  of  a  notary-public,  ought  to  be  strictly  observed.  On  hearing 
this,  Lawrence  took  nothing  by  his  motion. 

End  of  Michaelmas  Term. 

[276]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas, 
AND  Exchequer  Chamber,  in  Hilary  Term,  in  the  Thirty-Fourth  Year 
OF  THE  Reign  of  George  III. 

ROLFE  against  Steele.     Friday,  Jan.  24th,  1794. 

An  attachment  against  the  Sheriff  is  irregular,  if  the  rule  to  bring  in  the  body  issues 
before  the  time  for  putting  in  bail  has  expired  (a)'.  But  if  the  Sheriff  neglect  to 
apply  to  the  Court  in  due  time,  to  set  aside  the  attachment,  the  irregularity  is 
waived.  Where  a  writ  is  returnable  the  first  return  of  a  term,  in  a  country  cause, 
the  Defendant  has  eight  days  after  the  4to  die  post,  to  put  in  bail. 

A  testatum  capias  issued  into  Surrey  returnable  the  first  return  of  last  Michaelmas 
Term,  viz.  Nov.  3.  On  the  6th  of  Nov.  the  Sheriff  was  ruled  to  return  the  writ.  On 
the  12th  he  returned  cepi  corpus:  on  the  13th  he  was  ruled  to  bring  in  the  body. 
On  the  21st  an  attachment  issued.  On  the  23d  of  January,  the  first  day  of  Hilary 
Term,  a  motion  was  made  on  the  part  of  the  Sheriff,  to  set  aside  the  attachment  as 
irregular,  because  the  rule  to  bring  in  the  body  had  issued  a  day  before  the  time  was 
out  for  the  Defendant  to  put  in  his  bail ;  for  the  writ  being  returnable  the  first  return 
of  Michaelmas  Term,  and  it  being  a  country  cause,  the  Defendant  had  eight  days 
after  the  first  day  of  full  term,  i.e.  after  the  4to  die  post,  to  put  in  bail  (5),  and  the 
Sheriff  being  only  liable  in  default  of  the  Defendant,  he  ought  not  to  be  ruled  to 
bring  in  the  body  till  the  time  for  putting  in  bail  was  expired. 

The  Court  were  of  opinion  that  the  attachment  was  irregular,  the  rule  to  bring  in 
the  body  having  issued  too  soon.  But  as  a  week  had  elapsed  iu  Michaelmas  Term 
after  the  attachment  issued,  without  any  application  to  set  is  aside,  and  during  that 
time  the  Sheriff  and  the  Plaintiff  had  frequent  communications  together,  it  was  holden 
that  the  irregularity  was  waived  ;  and  therefore  the 

Rule  was  discharged. 

Le  Blanc,  Serjt.,  for  the  Sheriff;  Cockell,  Serjt.,  for  the  Plaintiff. 

[277]     Booth  and  Others,  Executors,  against  Holt.     Tuesday,  Jan.  28th,  1794. 

Executors  are  not  liable  to  costs,  on  a  judgment  as  in  case  of  a  nonsuit,  under  the 
statute  14  Geo.  2,  c.  17  (a)'l 

The  Defendant  had  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  under 
the  Stat.  14  Geo.  2,  c.  17,  the  Plaintiffs  not  having  proceeded  to  trial  in  due  time 
after  issue  joined;  which  rule  was  made  absolute,  and  judgment  as  in  case  of  a 
nonsuit  entered.  And  now  a  rule  was  granted  to  shew  cause  why  it  should  not  be 
referred  to  the  prothonotary  to  tax  the  Defendant  his  costs ;  against  which  Le  Blanc, 
Serjt.,  shewed  cause,  insisting  that  as  this  was  an  action  brought  by  executors  for  a 
debt  due  to  the  testator,  they  were  not  liable  to  costs  on  a  judgment  as  in  case  of  a 
nonsuit  on  the  statute,  any  more  than  they  would  have  been  if  they  had  been  non- 
suited at  the  trial.  The  directions  of  the  statute  are,  "  that  all  judgments  given  by 
virtue  of  that  act  shall  be  of  the  like  force  and  efl'ect  as  judgments  upon  nonsuit,  and 
of  no  other  force  or  effect : "  and  that  the  Defendant  or  Defendants  shall,  upon  such 
judgment,  be  awarded  his,  her  or  their  costs  in  any  action  or  suit  where  he,  she  or 

(a)i  [Ace.  Eex  v.  Sheriff  of  Middlesex,  8  East,  525.     Tidd's  Pr.  311,  8th  edit.] 
(b)  Consequently  he  might  have  put  them  in  on  the  14th  of  November. 
{af  [Vide  Higgs  v.  IFarry,  6  T.  U.  654.     Shaw  v.  Mansfield,  7  Price,  709.     Tidd's 
Pr.  830,  8th  edit.] 
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they  would  upon  nonsuit  be  intilkd  to  the  same,  and  in  no  other  aclion  or  suit 
whatever."  And  this  point  has  bten  already  decided.  Barnes,  130  (last  edit. 
[Willes,  316,  S.  C.]).  Houard  v.  liadburn,  4  Burr.  1928.  Bennel  v.  Coker,  Bull. 
N.  P.  332. 

Cockell,  Serjt.,  contiA,  in  support  of  the  rule.  The  Phiiiititrs  were  guilty  of  laches, 
and  where  there  is  laches  in  executors  ihcy  are  liable  to  costs.  Thus  on  a  non-pius 
they  are  so  liable.  3  Burr.  1584,  Hawes  v.  Sauiuler!;.  So  also  on  a  discontinuance. 
3  Buri'.  1451,  Harris  v.  Jones.  And  the  principle  is  the  same  in  one  case  of  laches  as 
in  another. 

But  the  Court  held  clearly,  tb;it  the  Plaintiffs  were  not  liable  to  costs,  the  words 
of  the  statute  being  so  strict  us  to  preclude  all  argument  from  piinciple. 

Rule  discharged. 

[278]     De  la  Cour  againsl  Read.     Tuesday,  Jan.  28tb,  1794. 

The  Defendant,  having  been  holdcn  to  bail,  but  afterwards  discharged  on  a  common 
appearance,  on  account  of  the  Plaint  ill'  declaring  against  him  on  a  different  cause  of 
action  from  that  mentioned  in  the  writ  and  atlidavit,  may  be  again  bolden  to  bail  in 
an  action  on  the  judgment  (a). 

This  was  an  action  of  debt  upon  a  judgment  by  default  (by  in  which  the  Defendant 

was  holden  to  bail,  though  he  had  brought  a  writ  of  error.  He  had  been  likewise 
bolden  to  bail  in  the  original  aclion,  on  an  affidavit  that  ho  was  indebted  to  the 
Plaintifl'as  acceptor  of  three  bills  of  exchange  ;  but  the  Plaintiff  declared  against  him 
in  covenant.  Upon  which,  on  application  to  the  Court,  he  was  di.scharged  on  entering 
a  common  appearance,  on  the  ground  that  the  Plaintiff  had  declared  on  a  different 
cause  of  action  from  that  mentioned  in  the  writ  and  affidavit.  The  Defendant  now 
applied,  by  Le  Blanc,  Serjt.,  to  be  discharged  on  entering  a  common  appearance,  upon 
the  ground  that  having  been  arrested  and  holden  to  bail  in  the  original  action,  he 
ought  not  to  be  holden  to  bail  in  an  action  on  the  judgment.  Sayei-,  43.  Neioton  v. 
timymmtr,  UO.  Bower  \.  Beweit,  1  ^Ua..  \Q^9.  Hall  v.  Howes,  2\\\\s.  93.  Urutchfitld 
V.  Seyward. 

Lawrence,  Serjt.,  shewed  cause.  The  Defendant  having  been  discharged,  on  a 
common  appearance  in  the  original  action,  the  Plaintiif  has  no  bail ;  and  this  l)eing  a 
judgment  by  confession  there  are  no  bail  in  error,  which  distinguishes  this  ease  from 
that  in  2  Wils.  93,  where  there  was  a  verdict,  and  therefore  might  have  been  bail  in 
error.     And 

The  Court,  in  the  absence  of  the  Lord  Chief  Justice,  held  that  the  Plaintiff  having 
lost  his  bail  in  the  original  action,  though  by  declaring  in  a  different  form  of  action, 
was  in  the  same  situation  as  if  ho  had  not  holden  the  Defendant  to  bail  at  all,  and 
therefore  might  hold  him  to  bail  in  an  action  on  the  judgment. 

Rule  discharged  (c). 

[279]     Chapman  and  Others,  Assignees  of  Kennet  a  Bankrupt, 
against  Gardner,     Tuesday,  Jan.  28th,  1794. 

A  bankrupt  who  has  obtained  his  certificate  is  not  a  competent  witness  to  prove  the 
debt  of  the  petitioning  creditor,  or  any  other  fact  necessary  to  support  the 
commission  {by. 


Pie 


Assumpsit  on  several  promissory  notes  given  by  the  Defendant  to  the  bankrupt, 
a,  Non  assumpsit.     At  the  trial  at  Guildhall,  the  Plaintiffs,  to  make  out  their  title 


(a)  [In  general  a  Defendant  cannot  be  arrested  in  an  action  on  a  judgment  if  he 
was  arrested  in  the  original  action.  Crutchficld  v.  Seward,  Barnes,  116.  1  Chitly's  Rep. 
274  {«.).     See  also  Imley  v.  Ellejsen,  3  East,  309.     Tidd's  Pr.  174,  175.] 

{by  The  default  was  in  not  producing  the  record,  on  a  plea  of  a  judgment  recovered, 
and  a  replication  of  Nul  tiel  record. 

{<■)  But  see  Barnes,  376.  Wright  v.  Kerswill,  Stra.  792.  Chambers  v.  Robinson, 
Cow  p.  72.     Blaiulford  v.  Foot. 

{bf  [See  fFyalt  v.  Wilkinsm.,  5  Esp.  N.  P.  C.  187,  that  a  bankrupt  cannot  be  asked 
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as  assignees,  called  the  bankrupt,  who  had  obtained  bis  certificate,  as  a  witness  to 
prove  the  debt  of  the  petitioning  creditor  :  but  it  was  objected  by  the  counsel  for  the 
Defendant,  that  he  was  not  a  competent  witness  to  prove  his  own  petitioning  creditor's 
debt,  or  any  other  fact  necessary  to  support  the  commission,  on  which  his  certificate 
and  discharge  from  his  prior  debts  depended.  This  objection  the  Lord  Chief  Justice 
over-ruled,  and  admittad  the  evidence,  and  a  verdict  was  found  for  the  Plaintiff.  A 
new  trial  being  moved  for  by  Le  Blanc,  Serjt.,  on  the  ground  that  the  evidence 
was  not  admissible,  the  rule  was  afterwards  made  absolute  without  argument,  the 
Court  being  clearly  of  opinion,  in  which  the  Lord  Cliief  Justice  concurred,  that  the 
bankrupt  could  not  be  admitted  to  prove  any  of  the  facts  necessary  to  support  the 
commission. 

Eule  absolute  (a). 

questions  with  a  view  to  establish  a  prior  act  of  bankruptcy.  If  the  Defendant  calls 
the  bankrupt  as  a  witness,  it  has  been  held  that  he  waives  all  objections  to  his 
competency,  and  the  bankrupt  may  be  cross-examined  as  to  the  requisites  of  bankruptcy. 
Fletcher  \.' IVoodmas,  Selw.  N.  P.  253  (h),  4th  edit.;  but  this  case  has  been  over-ruled. 
See  Binns  v.  Tetley,  1  M'C.  &  Y.  397,  where  all  the  authorities  are  considered.] 

(a)  Cross  v.  Fax,  at  Guildhall,  Michaelmas,  5  Geo.  2,  before  Lord  Raymond, 

Chief  Justice. 
In  an  action  brought  by  the  assignees  of  a  bankrupt,  the  Plaintifl^,  in  order  to  prove 
the  petitioning  creditor's  debt,  produced  the  bankrupt  himself,  to  whom  Mr.  Fazakerly 
objected,  and  the  Chief  Justice  agreed,  that  as  the  bankrupt  himself  could  not  be  a 
witness  to  prove  his  own  act  of  bankruptcy,  so  he  could  not  be  a  witness  for  this 
purpose ;  because  the  establishing  and  fixing  the  debt  of  the  petitioning  creditor,  goes 
to  support  the  commission  itself,  and  it  is  for  the  benefit  of  the  bankrupt  that  the 
commission  should  be  in  force ;  and  the  Plaintiffs  were  nonsuited. 

Flower  and  Others  v.  Herbert,  before  Sir  Dudley  Ryder,  Chief  Justice,  at 
Guildhall,  December  17th,  1754. 

Two  issues  were  directed  by  the  Court  of  Chancery,  to  try  first,  whether  at  and 
before  the  issuing  the  commission  of  bankrupt  against  the  Defendant  and  William 
Eyton,  the  Defendant  was  a  bankrupt,  within  the  true  intent  and  meaning  of  the 
statutes  concerning  bankrupts,  or  either  of  them  :  and  secondly,  whether  at  the  time 
of  issuing  the  commission,  the  Defendant  and  Eyton  were  indebted  to  Henkell  the 
petitioning  creditor  in  1001. 1  Eyton  having  obtained  his  certificate,  the  Defendant's 
counsel  objected  to  his  competency  as  a  witness,  because  he  was  interested  to  support 
his  certificate,  which  would  be  void  if  the  commission  improperly  issued,  and  the 
commission  would  have  issued  improperly  if  Herbert  was  not  a  bankrupt  as  well 
as  Eyton. 

Lord  Ch.  J.  Ryder.  This  is  a  question  I  do  not  remember  ever  to  have  been  made 
before  :  I  think  Eyton  is  not  admissible  as  a  witness,  either  to  shew  that  he  and 
Herbert  were  joint  debtors  to  the  petitioning  creditor,  or  that  they  were  partners,  or 
that  Herbert  was  a  bankrupt;  for  either  of  these  facts  tend  to  support  the  commission, 
which  must  unavoidably  be  superseded,  if  these  facts  were  otherwise  :  and  if  this  be 
not  a  good  commission,  as  it  will  not  be  unless  it  be  good  against  both,  then  the 
certificate  will  become  void,  and  Eyton,  in  consequence,  be  liable  again  to  his  debts 
from  which  this  certificate  would  discharge  him ;  for  the  certificate  is  as  a  release, 
which  the  releasee  can  never  be  allowed  as  a  witness  to  affirm.  It  is  a  settled  rule,  and 
so  agreed  on  all  sides,  that  a  bankrupt  after  his  certificate  is  obtained,  may  be  a  witness 
to  any  thing  relating  to  the  bankruptcy,  except  only  to  the  act  of  bankruptcy;  but 
then  he  is  not  admitted  directly  to  support  the  commission,  but  to  prove  other 
matters  (a). 

(a)  [See  the  observations  of  Mr.  Phillipps  upon  this  and  the  above  case.  Treatise 
on  Evidence,  335,  6th  edit,  where  he  remarks,  that  if  they  are  to  be  followed,  they 
must  be  considered  as  anomalous  exceptions  to  the  general  rule  which  is  uniformly 
adopted  on  the  subject  of  interested  witnesses.     See  also  3  Starkie,  N.  P.  C.  59  (k).] 


552  JOKDAXNK    l.  SHARPE  2  a  Bt.  JM. 


[280]     JORDAINK  AND  OTHERS  against  Sharpe.     Tuesday,  Jan.  28th,  1794. 

Where  the  Plaintiff  does  not  countermand  notice  of  trial,  but  withdraws  the  record, 
after  the  cause  is  called  on,  the  Court  will  make  it  a  condition  of  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  (on  a  peremptory  undertaking  to  try,)  that  he 
shall  pay  the  Defendant  the  costs  incurred  by  the  omitting  to  try,  though  the 
practice  of  the  Court  is  not  to  grant  a  rule  for  costs  for  not  going  on  to  trial,  and 
also  a  rule  for  judgment  as  in  case  of  a  nonsuit,  at  the  same  time  (a)'. 

A  rule  was  granted  to  shew  cause  why  there  shouhi  not  be  judgment  as  in  case  of 
a  nonsuit,  the  Plainiitr  not  having  proceeded  to  trial  in  due  time  after  issue  joined. 
The  affidavit  on  which  the  motion  was  grounded,  stated  also  that  the  Plaintiff  had 
given  notice  of  trial,  and  had  not  countermanded  ir,  but  had  entered  the  cause  for 
trial,  and  withdrew  the  record  after  it  was  called  on,  by  which  the  defendant  had  been 
put  to  the  expence  of  witnesses,  briefs,  &c.  Sufficient  cause  being  shewn,  the  Court 
discharged  the  rule,  on  a  peremptoiy  undertaking  of  the  Plaintilf  to  try  the  cause  at 
the  sittings  after  this  term,  and  on  payment  of  the  Defendant's  costs,  on  account  of 
the  cause  not  being  tried.  This  latter  part  of  the  rule  was  opposed  on  the  part  of 
Plaintiff,  and  it  was  insisted  that  by  the  practice  of  this  Court,  the  Plaintiff  could  not 
have  a  rule  for  costs  for  not  going  on  to  trial,  and  a  rule  for  judgment  as  in  case  of  a 
nonsuit  at  the  same  time.  But  on  consulting  the  Prothonotary,  who  said  he  had  often 
taxed  costs  in  similar  circumstances,  the  rule  was  discharged  as  above  mentioned  (a)^ 

Adair,  Serjt.,  for  the  Plaintiff,  Le  Blanc,  Serjt.,  for  the  Defendant. 

The  Duchess  of  Cumberland,  Executrix  of  the  Duke  of  Cumberland  against 
Praed,  Administrator  of  Blackwell.     Wednesday,  Jan.  29th,  1794. 

In  the  Exchequer  Chamber  in  Error. 

See  4  Term  Rep.  B.  R.  585. 

To  an  action  of  debt  on  a  bond  given  to  secure  an  annuity,  the  Defendant  pleaded 
that  no  such  memorial  was  enrolled  as  is  required  by  the  statute  ;  the  replication 
stated  that  a  memorial  was  enrolled,  containing  the  particulars  which  the  statute 
directs ;  the  rejoinder  alleged,  that  the  memorial  in  the  replication  mentioned,  did 
not  truly  set  forth  the  consideration  on  which  the  annuity  was  granted.  This  was 
clearly  a  departure  from  the  plea  (af. 

This  was  an  action  of  debt  on  a  joint  and  several  bond,  given  by  the  Duke  of 
Cumberland  and  the  Honourable  Temple  Simon  Luttrell,  to  secure  au  annuity  of  8001. 
a-year,  to  Blackwell. 

[281]  Plea,  after  oyer,  by  which  it  appeared  that  Samuel  Blackwell  had  agreed 
with  the  Duke  of  Cumberland  and  T.  S.  Luttrell  for  the  purchase  of  an  annuity  of 
8001.  a-year,  during  the  life  of  the  said  T.  S.  Luttrell,  for  the  price  of  48001.  and  which 
sum  of  48001.  had  been  accordingly  paid  by  the  said  Samuel  Blackwell  to  the  said 
Duke  and  T.  S.  Luttrell;  1.  Non  est  factum.  2.  Plene  administravit.  3.  "That  no 
such  memorial  of  the  said  bond  or  writing  obligatory,  as  is  required  to  be  inrolled  in 
the  High  Court  of  Chancery,  by  a  certain  act  of  parliament  made  and  passed  in  the 
seventeenth  year  of  the  reign  of  our  sovereign  Lord  George  the  now  king,  intituled 
'An  act  for  registering  the  grants  of  life-annuities,  and  for  the  better  protection 
of  infants  against  such  grants,'  hath  been  inrolled  in  the  High  Court  of  Chancery, 
before  the  commencement  of  the  suit  of  the  said  Humphry  Mackworth  Praed  against 
her  the  said  Anne,  on  the  said  bond  or  writing  obligatory,  as  in  and  by  the  said  act 

{ay  [But  in  K.  B.  a  rule  for  costs  for  not  proceeding  to  trial  may  be  obtained  after 
a  rule  for  judgment,  as  in  case  of  a  nonsuit,  has  been  discharged,  Thomas  v.  Williams, 
4  B.  &  C.  260.] 

(af  This  seems  to  account  for  the  Court  not  allowing  both  rules,  for  the  rule  for 
judgment  as  in  case  of  a  nonsuit  is  sufficient  to  answer  both  purposes,  if  the  affidavit 
be  properly  drawn. 

{of  [Vide  Dudlow  v.  Walchoar,  16  East,  41 ;  2  Saund.  84  b.  («)  5th  edit.] 
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of   pailiameut  is  directed   and   required ;    and   this  she   the  said  Aune  is  ready  to 
verify,"  &c. 

Eeplication  to  the  third  plea. 

That  before  the  commencement  of  the  suit  of  the  said  Humphry  Mackworth 
against  her  the  said  Anne  Duchess  Dowager  of  Cumberland,  on  the  said  bond  or 
writing  obligatory,  to  wit,  on  the  twenty-third  day  of  May  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-one,  a  memorial  of  the  said  bond  or  writing 
obligatory  was  inroUed  in  the  High  Couit  of  Chancer}',  at  Westminster  aforesaid,  and 
that  such  memorial  did  contain  the  day  of  the  month  and  the  year,  when  the  said 
bond  or  writing  obligatory  bore  date,  and  the  names  of  all  the  said  parties  and 
witnesses,  and  did  set  forth  the  annual  sum  to  be  p*id,  and  the  name  of  the  person 
for  whose  life  the  annuity  was  granted,  and  the  consideration  of  granting  the  same, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  as  by  the 
inrolment  of  the  said  memorial  remaining  of  record  in  the  said  High  Court  of  Chancery, 
at  Westminster  aforesaid,  more  fully  appears,  and  this  he  the  said  Humphry  Mackworth 
is  ready  to  verify  by  the  said  record,  when  and  where,  and  in  what  manner  the  Court 
here  shall  order  and  direct,  and  therefore,  &c. 
Rejoinder. 

"  That  true  it  is,  that  the  said  memorial  of  the  said  bond  or  writing  obligatory,  in 
the  said  replication  of  the  said  Humphry  M;ickworth  mentioned,  was  inroUed  on  the 
day  and  year  in  the  [282]  said  replication  mentioned  in  the  High  Court  of  Chancery, 
but  the  said  Anne  Duchess  Dowager  of  Cumberland  further  saith  that  the  said 
memorial  does  not  truly  set  forth  the  consideration  for  which  the  said  annuity  in  the 
said  bond  or  writing  obligatory  mentioned  was  granted,  but  on  the  contrary  thereof 
doth  set  forth  a  false  and  untrue  consideration  for  granting  the  same,  in  this,  that 
the  said  memorial  sets  forth,  that  the  said  annuity  was  granted  in  consideration  of 
four  thousand  and  eight  hundred  pounds  paid  to  the  said  Temple  Luttrel  and  the 
said  Henry  Duke  of  Cumberland,  when  in  truth  and  in  fact  the  said  Robert  Blackwell 
in  the  said  writing  obligatory  and  memorial  mentioned,  did  not,  at  the  time  of  the 
supposed  execution  of  the  above-mentioned  supposed  writing  obligatory,  or  at  any  time 
before  or  afterwards,  pay  to  the  said  Duke  in  his  lifetime,  the  said  four  thousand 
eight  hundred  pounds  in  the  said  bond  and  memorial  mentioned,  or  any  part  thereof, 
uor  did  he  the  said  Duke  at  the  time  of  the  said  supposed  execution  of  the  said  bond, 
ever  receive  or  take  the  s.^id  sum  of  money  in  the  above-mentioned  memorial  specified 
to  be  the  consideration  for  the  said  supposed  writing  obligatory,  or  any  part  thereof, 
or  any  other  sum  or  sums  of  money,  or  any  other  consideration  whatsoever,  and  this 
the  said  Anne  Duchess  Dowager  of  Cumberland  is  ready  to  verify,"  &c. 
Special  demurrer. 

For  that  the  said  Anne  Duchess  Dowager  of  Cumberland  hath  in  and  by  her  plea 
above  pleaded  in  bar  alleged,  that  no  memorial  of  the  said  writing  obligatory  in  the 
said  declaration  mentioned,  hath  been  inrolled,  and  yet  in  the  said  plea  above  pleaded 
by  way  of  rejoinder,  the  said  Anne  Duchess  Dowager  of  Cumberland  hath  admitted 
that  there  is  a  memorial  inrolled,  and  bath  alleged  that  the  facts  contained  in  the  said 
memorial  are  untruly  set  forth,  which  is  a  departure  from  the  said  plea  in  bar :  and 
also  for  that  the  said  plea  so  pleaded  by  way  of  rejoinder,  introduces  matter  to  be 
tried  by  the  country,  after  the  said  Humphry  Mackworth  had  pleaded  a  plea  by  way 
of  reply,  with  a  verification  to  be  tried  by  the  record  ;  and  also  for  that  the  said  plea 
so  pleaded  by  way  of  rejoinder,  alleges  matters  wholly  immateiial  and  not  traversable 
by  the  said  Humphry  Mackworth,  and  denies  the  existence  of  a  fact  not  alleged  in 
the  said  plea  so  pleaded  by  way  of  replication  ;  and  also  for  that  the  said  plea  so 
pleaded  by  way  of  rejoinder,  is  no  answer  to  the  allegations  set  forth  in  the  plea  of 
the  said  flumphiy  Mackworth  above  pleaded  by  way  of  reply ;  and  also  for  that  the 
said  rejoinder  is  in  other  respects  contradictory,  inconsistent,  uncertain,  insufficient, 
and  informal,  &c. 

[283]  Judgment  having  been  given  by  the  Court  of  King's  Bench,  in  favour  of 
the  Plaintiff,  a  writ  of  error  was  brought,  and  the  common  errors  assigned.  And 
now  Gibbs,  on  the  part  of  the  Plaintiff  in  error,  contended  first,  that  the  rejoinder 
was  not  a  departure  from  the  plea  ;  and  secondly,  that  the  rejoinder  did,  in  substance, 
negative  the  allegation  in  the  replication,  and  was  therefore  inconsistent  with  it. 
1.  The  plea  states,  that  uo  such  memorial  of  the  bond,  as  is  required  by  the  statute, 
was  inrolled  in  the  Court  of  Chancery,  which  is  saying  in  other  words,  that  there  waa 
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no  raeoiorial  iiirulled  containing  the  day  of  ihe  nioiub,  and  ibe  year  when  the  buud 
bears  date,  the  narucj  of  tbe  parties,  &c.  and  tbe  consideratiuu  of  granting  tbe  annuity, 
according  to  the  requisites  of  the  statute.  Tbe  replication  is,  that  a  memorial 
complying  with  those  requisites,  and  staling  tbe  consideration  of  granting  the  ainiuity, 
was  inrolled.  The  rejoinder  alleges,  that  the  consideration  staled  in  the  memorial 
was  not  the  true  one,  which  supports,  instead  of  departing  from  the  allegation  in  the 
plea,  namely  that  there  was  no  memorial  inrolled  containing  tbe  consideration  of 
granting  the  annuity.  2.  The  replication  states,  that  the  memorial  contained  the 
consideration  of  granting  tbe  annuity;  the  rejoinder  alleges  that  tbe  memorial  sets 
forth,  that  the  annuity  was  gratited  in  consideration  of  a  sum  of  money  jointly  to 
Temple  Luttrel  and  tbe  Duke  of  Cumberland,  but  that  in  truth  no  part  of  the  money 
was  paid  to  tbe  Duke  at  tbe  time  of  executing  the  bond  :  now  this  is  in  etfect  a  denial 
of  what  is  stated  in  tbe  replication,  viz.  that  tbe  memorial  contained  the  consideration 
of  granting  the  annuity. 

Shepherd,  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Eyre.  The  objection  taken  goes  properly  to  the  deed,  and 
not  to  the  memorial.  By  the  third  section  of  the  statute  it  is  enacted,  "  that  in 
every  deed,  instrument  or  other  assurance,  whereby  any  annuity  shall  be  granted, 
tbe  consideration  really  and  botiA  fide,  (which  shall  be  in  money  onlj-,)  and  also  the 
name  or  names  of  the  person  or  persons  by  whom,  and  on  whose  behalf  tbe  said 
cotisideration  or  any  part  thereof  shall  be  advanced,  shall  be  fully  and  truly  set  forth 
and  described  in  words  at  lenglb  ; "  and  by  tbe  first,  "  that  every  memorial  shall 
contain  the  day  of  tbe  month  and  tbe  year  when  the  deed,  bond,  instrument  or  other 
assurance  bears  date,  and  the  names  of  all  the  parties,  and  for  whom  any  of  them  are 
trustees,  and  of  all  tbe  witnesses ;  and  shall  set  forth  [284]  tbe  annual  sum  or  sums 
to  be  paid,  and  the  name  of  the  person  or  persons  for  whose  life  or  lives  the  annuity 
is  granted,  and  the  consideration  or  considerations  of  granting  the  same."  Now  the 
use  of  the  memorial  being  to  notify  to  the  world  that  such  a  deed  exists,  when  it  has 
done  that,  generally'  speaking,  it  has  done  its  office,  perhaps  with  the  single  exception 
of  a  secret  trust,  under  tbe  words  "  for  whom  any  of  them  are  trustees."  The  true 
construction  of  the  act  thersfore  seems  to  be,  thai  the  deed  shall  fully  and  truly 
express  the  consideration,  &e.,  and  that  the  memorial  shall  truly  set  forth  what  is 
contained  in  tbe  deed  (ay.  And  this  will  be  clear,  if  the  third  section  be  transposed 
and  read  in  the  place  of  tbe  first.  Then  tbe  question  is,  whether  the  matter  stated 
in  tbe  rejoinder  be  not  a  departure  from  the  plea  1  That  it  is  a  departure  is  clear 
beyond  a  doubt,  upon  every  principle  of  pleading.  The  plea  in  etfect  states  that  there 
was  no  memorial;  the  replication  alleges  a  memorial  containing  tbe  requisites  which 
the  law  requires;  and  then  the  rejoinder  introduces  a  fact  which  goes  to  vitiate  the 
deed,  but  not  the  memorial.  As  the  first  point  therefore  is  so  plainly  in  favour  of 
the  Defendant  in  error,  it  is  unnecessary  to  discuss  the  second,  on  which  we  give  no 
opinion. 

Judgment  affirmed. 

Shepherd,  one,  &c.  against  Mackreth.     Wednesday,  Feb.  5th,  1794. 

In  the  Exchequer  Chamber,  in  Error. 

The  Court  of  Exchequer  Chamber  is  bound  to  allow  double  costs  to  the  Defendant 
in  error,  on  the  affirmance  of  a  judgment  of  the  King's  Bench;  but  it  is  entirely 
a  matter  in  their  discretion,  whether  or  not  interest  shall  be  allowed  on  such 
affirmance  (a)^. 

This  action   being  brought  to  recover  the  amount  of  the   Plaintiff's  bill  as  an 

(a)'  But  see  The  Duke  of  Bolton  v.  IViUiams,  4  Brown's  Cas.  Chan.  297.  [Vide 
ante,  p.  12,  n.  (1).] 

{aY  [It  seems  that  in  the  exercise  of  its  discretion,  the  Court  of  Exchequer  Chamber 
will  only  allow  interest  in  cases  where  interest  is  recoverable  below,  unless  it  is 
distinctly  proved  that  tbe  writ  of  error  was  brought  for  delay,  Tidd's  Pr.  1241.  As 
to  tbe  particular  cases  in  which  interest  has  been  allowed,  wJe  ibid.  ;  it  appears  to 
have  been  improperly  allowed  in  the  principal  case,  IFalker  v.  Baijley,  2  Bos.  &  Pul. 
219.  It  is  allowed  on  non  pros.,  as  well  as  on  affirmance,  Sykes  v.  Hariison,  1  Bos.  & 
Pul.  29.] 
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attorney,  for  business  done  on  behalf  of  the  Defendant,  a  verdict  was  obtained  and 
judgment  entered  in  the  Court  of  King's  Bench,  which,  on  a  writ  of  error  being 
brought  (apparently  for  delay),  was  affirmed  without  argument.  And  now  a  rule  was 
granted  to  shew  cause  ou  the  motion  of  Gibbs,  why  interest  should  not  be  allowed 
on  the  affirmance  of  the  judgment,  against  which,  Williams  shewed  cause  ;  and  after 
consideration,  the  opinion  of  the  Court  was  thus  delivered  by 

Lord  Chief  Justice  Eyre.  It  has  been  doubted,  whether  this  Court  had  power 
to  give  interest  in  the  shape  of  ilamages  on  the  affirmance  of  a  judgment,  or  whether 
the  double  costs  given  by  statute,  were  not  in  lieu  of  such  damages.  But  it  was 
declared  by  [285]  Lord  Loughborough  (a),  when  his  Lordship  presided  here,  that  it 
was  entirely  in  the  discretion  of  the  Court  to  give  damages  for  delay  of  execution, 
besides  double  costs;  and  there  seems  no  difficulty  in  the  question,  if  the  several 
statutes  upon  the  subject  be  attended  to,  which  will  be  found  all  perfectly  consistent 
with  each  other,  and  to  have  extended  the  benefit  of  3  Hen.  7,  c.  10,  as  to  damages 
to  many  cases,  and  as  to  double  costs,  to  all :  so  that  it  will  appear  that  the  double  costs 
are  not  given  in  lieu  of  damages,  but  as  a  collateral  and  farther  remedy  for  the  same 
mischief.  The  statute  3  Hen.  7,  c.  10,  provides,  that  "if  any  Defendant  or  tenant,  or 
any  other  that  shall  be  bound  by  the  judgment,  sue  before  execution  had,  any  writ  of 
erior  to  reverse  any  such  judgment,  in  delay  of  execution,  then  if  the  said  judgment  be 
affirmed  good  in  the  said  writ  of  error,  and  not  erroneous,  or  if  the  said  writ  of  error 
be  discontinued,  or  the  person  that  sues  it  be  nonsuited  in  the  same,  the  person 
against  whom  the  writ  of  error  is  sued  shall  recover  his  costs  and  damages  for  his 
delay  and  wrongful  vexation  in  the  same,  by  discretion  of  the  justice  before  whom  the 
said  writ  of  error  is  sued."  This  statute  not  having  been  put  in  execution,  the 
19  Hen.  7,  c.  20,  directs  that  it  shall  be  in  future.  The  3  Jac.  1,  c.  8,  enacts,  that 
"  no  execution  shall  be  stayed  or  delayed  upon  any  writ  of  error,  or  supersedeas  there- 
upon, for  the  reversing  of  any  judgment  given  or  to  be  given  in  any  action  or  bill  of 
debt  upon  any  single  bond,  or  upon  any  obligation  with  condition  for  the  payment  of 
money  only,  or  upon  any  action  or  bdl  of  debt  for  rent,  or  upon  any  contract,  unless 
such  person  or  persons,  in  whose  name  or  names  such  writ  of  error  shall  be  brought 
with  two  sufficient  securities,  such  as  the  Court  wherein  such  judgment  shall  be  given 
shall  allow  of,  shall  first  before  such  stay  made  or  supersedeas  to  be  awarded,  be  bound 
unto  the  party  for  whom  any  such  judgment  is  or  shall  be  given,  by  recognizance  to 
be  acknowledged  in  the  same  court,  in  double  the  sum  adjudged  to  be  recovered  by 
the  former  judgment,  to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy 
and  pjy,  if  the  judgment  be  affirmed,  all  and  singular  the  debts,  damages,  and  costs 
adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be  also  awarded, 
for  the  delaying  of  execution."  This  statute  prescribes  a  term  upon  which  there  may 
[286]  be  a  delay  of  execution,  which  is,  the  giving  bail  to  answer  the  original  judg- 
ment, and  costs  and  damages  to  be  awarded  for  delay  of  execution,  evidently  referring 
to  thrf  statute  3  Hen.  7,  c.  10.  The  13  Car.  2,  st.  2,  c.  2,  s.  8  &  9,  reciting  the  3  Jac.  1, 
c.  8,  and  that  other  cases  were  within  the  same  mischief,  provides  "that  no  execution 
shall  be  staid  by  any  writ  or  writs  of  error,  or  supersedeas  thereon,  after  any  verdict 
and  judgment  thereupjn  obtained  in  any  action  of  debt  on  the  statute  of  Ed.  6,  for 
not  setting  forth  of  tithes,  nor  in  any  action  upon  the  case  upon  any  promise  for  pay- 
ment of  money,  actions  of  trover,  covenant,  detinue  and  trespass,  unless  such  recogniz- 
ance as  is  directed  by  the  statute  3  Jac.  1,  be  first  acknowledged  :"  and  by  sect.  10, 
it  is  enacted,  "that  if  the  judgment  be  atfiimed,  the  person  bringing  the  writ  of  error 
shall  pay  to  the  Defendant  in  error  double  costs,  to  be  assessed  by  the  Court  where 
such  writ  of  error  shall  be  depending,  for  the  delaying  of  execution."  It  must  be 
acknowledged  that  there  is  a  little  ambiguity  in  this  section  ;  but  without  debating 
w  hetber  this  should  not  be  re<ad  "  where  such  writ  of  error  for  the  delay  of  execution 
shall  be  depending,"  this  is  manifestly  a  substantial  independent  provision  of  double 
costs,  absolute  and  not  at  discretion,  not  only  in  the  specified  cases  in  3  Jac.  1,  and  in 
the  former  clause,  but  in  all  cases  whatsoever  after  verdict,  popular  and  other  penal 
actions  excepted,  which  are  so  by  the  next  section.     The  general  provision  of  these 

(a)  Several  motions  had  been  made  at  different  times  for  the  allowance  of  interest 
which  were  ordered  to  stand  over,  that  inquirj-  might  be  made  as  to  the  practice  in 
error. 
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slalutes  of  Jac.  1  and  Car.  "2,  is  exleinled  \>y  16  &  17  Car.  2,  c.  8,  to  all  persdiial 
actious  wLatsoever  after  verdict:  and  in  ibe  case  of  a  wiit  of  error  on  a  judgment 
after  verdict  iu  dower  or  ejeclione  firnia;,  the  Plaintift'  in  error  is  to  be  bound  with 
condiliuM,  if  judgment  be  atfirined,  or  the  writ  discontinued,  or  the  party  non-suit,  to 
pay  such  costs,  damages,  and  sum  or  sums  of  money  as  shall  be  awarded.  Here  a  new 
term  is  introduced,  "sum  or  sums  of  money"  which  is  explained  in  the  next  section 
of  the  statute,  which  directs,  '•  that  the  Court  wherein  such  e.xecutiou  ought  to  be 
granted,  upon  such  alhrniance,  discontinuance,  or  nonsuit,  shall  issue  a  wiit  to  imiuiro 
as  well  of  the  mesne  profits,  as  of  the  damages  by  waste  committed  after  the  first 
judgment  in  dower  or  ejectione  firmic;  and  upjn  the  return  thereof  judgment  shall 
be  given,  and  execution  awarded  for  such  mesne  profits  and  damages,  and  also  for 
costs  of  suit."  Here  the  legislature  meaning  to  provide  a  satisfaction  for  a  particular 
ilamage  by  waste,  the  words  sum  or  sums  of  money  are  [287]  introduced  ;  and  as 
neither  this  special  damage,  nor  the  geneial  damage  as  applied  to  the  two  cases  of 
dower  and  ejectione  firm;e  were  matters  of  computation,  which  the  Court  could  make 
at  its  discretion,  a  writ  of  inquiry  is  given.  In  this  statute  there  are  the  same 
excepted  cases,  with  the  aildition  of  writs  of  error  brought  by  executors  and  adminis- 
trators. These  provisions  are  further  extended  by  slat.  8  &  9  W.  3,  c.  27,  s.  3,  to  the 
case  of  the  Marslial  of  the  King's  Bench  and  Warden  of  the  Fleet,  bringing  a  wiit  of 
error  to  reverse  judgments  in  actions  for  an  escape,  who  are  to  put  in  special  bail,  in 
default  whereof  no  execution  is  to  be  stayed,  nor  any  sequestration  of  the  profits  of 
their  oliices  delayed.  These  statutes  are  perfectly  consistent  with  each  other,  being 
all  in  pari  materia,  and  are  nothing  but  a  gradual  extension  of  the  statute  3  Hen.  7, 
0.  10.  To  prevent  writs  of  error  beirig  brougtit  for  delay,  double  costs  are  absolutely 
given  in  all  cases,  and  under  particular  circumstances  damages  also  at  the  discretion 
of  the  Court.  That  rule  lets  in  applications  to  the  court,  in  all  cases,  which  it  is 
entirely  in  their  discretion  to  refuse  or  comply  with,  and  if  complied  with,  to  fix  the 
quantity  of  the  rocompence. 

Afterwards  the  following  rule  was  drawn  up. 

Upon  reading  the  rule  made  on  Wednesday  the  13th  day  of  November  last  past, 
in  tbi.s  cause,  and  upon  hearing  counsel  for  both  parties.  It  is  Ordered,  that  it  shall  bo 
referred  to  the  Clerk  of  llie  Errors,  to  calculate  aiid  ascertain  the  amount  of  the 
interest  upon  the  final  judgment  obtained  in  this  cause  in  his  Majesty's  Court  of 
King's  Bench,  after  the  rate  of  four  pounds  per  cent,  per  annum  (a)\  from  the  time  of 
such  final  judgment  being  entered  up,  until  the  affirmance  of  the  said  jmlgment  iu 
this  court,  and  that  such  interest  may  be  added  to  the  damages  for  which  such  final 
judgment  was  entered  up. 

By  the  Court. 

A  similar  rule  was  also  made  on  the  affirmance  of  the  judgment  in  the  case  of  The 
Earl  of  Lonsdale  v.  Litlledale,  ante,  271  (a)'^.  See  the  cases  cited  in  the  notes,  Dougl. 
750,  8vo  edit,  on  this  subject. 

End  of  Hilaiy  Term. 

During  the  Vacation  after  this  Term,  died  Sir  Henry  Gould,  Knight,  one  of  the 
Justices  of  this  Court;  and  Soulden  Lawrence,  Esquire,  Serjeant  at  Law,  was 
appointed  to  succeed  him,  and  was  knighted. 

(ay  [In  Sykes  v.  Harrison,  1  Bos.  &  Pul.  30,  it  was  said,  that  five  per  cent,  would 
be  allowed  in  future  ;  but  quseie,  whether  the  Court  would  allow  five  per  cent,  at 
present?     See  Tidd's  Pr.  1242,  8th  Ed.] 

(o)2  [Vide  2  Bos.  &  Pul.  N.  K.  360  (n),  where  it  is  said,  that  with  respect  to  this 
case  it  was  observed  by  a  gentleman  who  had  been  counsel  in  the  cause,  that  the 
damages  there  had  been  taken  by  consent,  subject  to  reduction  by  arbitration  ;  and 
therefore  the  Court  bad  considered  the  amount  ascertained  bv  admission  :  see  also 
2  Campb.  N.  P.  C.  428.] 
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[288]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  and 
Exchequer  Chamber,  in  Easter  Term,  in  the  Thirty-Fourth  Year  of 
THE  Reign  of  George  III. 

In  THE  House  of  Lords. 

Gibson  against  Hunter,  in  Error.     1794. 

[S.  C.  6  Bro.  P.  C.  255.  See  Sewell  v.  Burdick,  1884,  10  App.  Cas.  99  ;  Vagliano  v. 
Bank  of  England,  1889-91,  23  Q.  B.  D,  258;  [1891]  A.  C.  107.  See  other  proceed- 
ings, 2  H.  Bl.  187  ;  6  Bro.  P.  C.  235.] 

A.  draws  a  bill  of  exchange  on  B.  payable  to  a  fictitious  payee  or  order,  and  indorsed 
in  the  name  of  such  payee,  which  B.  accepts.  In  an  action  by  an  innocent  indorsee 
for  a  valuable  consideration  against  B.  on  the  bill,  in  order  to  draw  an  inference, 
either  that  B.  at  the  time  of  his  acceptance  knew  the  name  of  the  payee  to  be  fictitious, 
or  that  B.  had  given  an  authority  to  A.  to  draw  the  bill  in  question  by  having  given 
a  general  authority  to  A.  to  draw  bills  on  B.  payable  to  fictitious  persons,  evidence 
is  admissible  of  irregular  and  suspicious  transactions  and  circumstances  relating 
to  other  bills  drawn  by  A.  on  B,  payable  to  fictitious  payees  and  accepted  by 
B.,  though  none  of  those  transactions  or  circumstances  have  any  apparent  rela- 
tion to  the  bill  in  question,  and  though  none  of  them  prove  that  B.  accepted 
any  of  those  other  bills  with  a  knowledge  that  the  payees  mentioned  in  them 
were  fictitious  (a). 

A  venire  de  novo  having  been  awarded  in  this  cause,  (ante,  187,)  it  came  on  to  be 
tried  a  second  time  before  Lord  Kenyon  at  Guildhall,  at  the  Sittings  after  Trinity  terra 
1793,  when  the  PlainfiflFs  in  error  tendered  a  bill  of  exceptions  to  his  Lordship's  direc- 
tions to  the  jury,  the  record  of  which  proceeded  thus.  "  And  the  jurors  aforesaid, 
impannelled  to  try  the  said  issue  being  also  come,  were  then  and  there  in  due  [289] 
manner  chosen  and  sworn  to  try  the  same  issue,  and  upon  the  trial  of  the  said  issue  so 
had,  the  said  Plaintiff  in  maintenance  of  the  said  issue  so  joined  as  aforesaid  on  his  part, 
)>roduced  to  the  jury  aforesaid  a  certain  paper-writing,  purporting  to  be  a  bill  of 
exchange,  in  the  words  and  figures  following  ;  that  is  to  say  : 

"£521  7s.  "Falmouth,  11th  March,  1788. 

"  Two  months  after  date,  pay  to  Mr.  William  Fletcher,  or  order,  five  hundred 
twenty-one  pounds  seven  shillings,  value  received,  with  or  without  advice. 

"To  Messrs.  Gibson  and  Johnson,  "  Nathaniel  Kingston. 

Bankers,  London.  "  No.  2068.     G.  &  J. 

"  And  upon  which  paper-writing  were  the  following  indorsements,  that  is  to  say, 
'  William  Fletcher,'  '  By  procuration  of  Livesey,  Hargreave  and  Company.  A.  Good- 
rich.' And  the  said  Plaintitf  thereupDU  proved,  and  gave  in  evidence  to  the  said 
jury,  that  the  said  name  of  the  said  Nathaniel  Hiiigston,  purporting  to  be  subscribed 
to  the  said  paper-writing  so  produced  to  the  said  jury  as  aforesaid,  was  of  the  proper 
handwriting  of  the  .said  Nathaniel  Hingston,  and  that  the  said  Nathaniel  Hingston  so 
subscribed  the  same  paper-writing  as  the  drawer  of  the  same,  and  as  the  agent  of  the 
said  Livesey,  Hargreave  and  Co.  in  the  said  declaration  mentioned,  and  was  accustomed 
to  draw  bills  of  exchange  for  them,  in  his  own  name  as  their  agent,  and  that  the  said 
Nathaniel  Hingston  resided  at  Falmouth,  in  the  county  of  Cornwall,  and  that  no  such 
person  as  William  Fletcher  the  supposed  payee,  in  the  said  paper-writing  mentioned, 
ever  existed  ;  and  that  the  name  of  William  Fletcher  contained  in  the  same  paper- 
vfriting  was  merely  fictitious,  and  that  the  said  paper-writing  so  subscribed  by  the 
said  Nathaniel  Hingston,  and  before  the  same  was  indorsed  with  the  name  of 
'  A.  Goodrich,  by  procuration  of  Livesey,  Hargreave  and  Co.,'  and  also  before  the  letters 

(a)  [So  on  an  indictment  for  uttering  a  forged  note  knowing  the  same  to  be  forged, 
evidence  that  the  prisoner  has  passed  other  forged  notes  is  admissible.  Rex  v.  fFylie, 
1  Bos.  &  Pul.  N.  R.  92.  Rex  v.  Ball,  1  Csmob.  N.  P.  C.  324.  Russ.  &  Rv.  C.  C. 
132.     S.  C.  Hough's  case,  Russ.  &  Ry.  120.] 
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and  figures  No.  2068,  and  the  letters  G.  and  J.  were  subscribed  thereto,  was  sent  by 
the  said  Livesey,  Hjirgieave  and  Co.  being  the  same  iiersotis  mentioned  and  described 
in  the  said  iiidor-semeiit,  by  the  name  or  firm  of  Livesey,  Hargreave  and  Co.  to  the 
said  Defendants  for  their  acceptance,  who  accordingly  accepted  the  same,  by  snbscrib- 
ing  tliereto  the  said  letters  and  fignres  [290]  No.  20(58,  and  also  the  sai<l  letters  (J.  and 
J.  as  the  iidtiiils  of  their  respective  surnames.  That  the  indorsement  of  the  name  of 
William  Fletcher  upon  the  said  paper-writing  produced  in  evidence,  was  made  by  a 
clerk  of  the  said  Livesey,  Hargreave  and  Co.  whose  name  was  not  William  Fletcher. 
And  that  the  said  bill  was  afterwards  indorsed  with  the  words,  '  by  procuration  of 
Livesey,  Hargreave  and  Co.  A.  Goodrich,'  by  the  said  A.  Goo<lrich,  a  clerk  of  the 
said  Livesey,  Hargreave  and  Co.,  for  and  by  procuration  of  the  said  Livesey,  Hargreave 
and  Co.,  and  paid  and  delivered  by  them  to  the  said  PlaintifT  for  a  valuable  considera- 
tion, then  paid  to  them  by  the  ?ai<i  Plaintiff,  and  that  the  said  Plaintiff  did  not  know 
that  the  payee  nanieil  in  the  said  papor-wiitiiig  was  fictitious.  And  the  said  Plaintiff 
in  fill  ther  maintenance  of  the  said  issue  so  joined  as  aforesaid,  on  his  part,  anil  to  shew 
that  the  said  Defendants  at  the  time  of  their  said  acceptance  of  the  said  paper-writing, 
either  knew  that  the  said  name  of  William  Fletcher  contained  in  the  same  paper- 
writing  and  indorsed  thereon  as  aforesaid  was  a  fictitious  name,  or  that  the  said 
Defendants  had  given  authority  to  the  said  Livesey,  Hargreave  and  Co.,  to  draw  the 
said  paper-writing  so  produced  to  the  jury  upon  them,  the  said  Defendants,  by  and 
in  the  name  of  the  saiii  Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  a  person  who  did  not  in  fact  exist,  and  whose  name  was 
a  fictitious  name,  by  having  given  a  general  authority  to  the  said  Livesey,  Hargreave 
and  Co.  to  draw  bills  of  exchange  upon  them  the  said  Defendants,  by  and  in  the 
name  of  the  said  Nathaniel  Hingston,  their  said  agent,  expressed  therein  to  bo  made 
payable  to  the  order  of  persons  who  did  not  in  fact  exist,  and  whose  names  were 
fictitious  names,  did  further  [irove  and  give  in  evi<lence  to  the  said  jury,  that  the  said 
Livesey,  Hargreave  and  Co.  used  to  send  down  to  the  said  Nathaniel  Hingston,  at 
Falmouth,  printed  forms  of  bills  of  exchange  upon  i)aper  duly  stamped  for  that  purpose, 
with  blanks  therein  for  the  dates,  the  times  of  payment,  the  names  of  the  payees, 
and  the  sums  to  bo  made  payable  therein,  to  be  signed  by  him  the  said  Nathaniel 
Hingston,  who  used  to  return  the  same  signed  liy  him  the  said  Nathaniel  Hingston 
accordingly,  to  the  said  Livesey,  Hargreave  and  Co.,  who  then  filled  up  the  bills  so 
returned  according  to  their  convenience,  with  the  dates,  the  times  they  were  made 
payable,  the  payee's  names,  the  greater  pirt  of  which  were  fictitious,  and  the  residue 
real,  and  the  sums  for  which  they  were  to  become  [291]  payable  ;  and  that  this  was 
done  as  the  exigencies  of  the  house  of  Livesey,  Hargreave  and  Co.  required.  That 
when  the  bills  were  thus  filled  up,  they  were  taken  to  the  Defendants  for  acceptance, 
some  of  the  said  t)illg  when  so  taken  for  acceptance  being  unindorsed,  and  otheis 
of  such  bills  at  the  time  they  were  so  taken  for  acceptance,  having  the  names  of  the 
supposed  payees  in  such  bills  indorsed  upon  the  same  in  various  handwritings.  That 
this  happened  in  a  great  variety  of  instances,  and  to  the  amount  of  20,0001.  That  the 
said  bill  or  paper-writing  produced  in  evidence,  although  dated  at  Falmouth,  was  not 
in  fact  filled  up  with  the  date,  the  time  of  payment,  the  name  of  the  payee,  or  the  sum 
of  money  therein  mentioned,  at  Falmouth,  but  in  London.  That  bills  so  drawn  by 
the  said  Nathaniel  Hingston,  and  dated  from  the  same  place,  were  frequently  carried 
at  several  different  times  on  the  same  day,  by  the  said  Livesey,  Hargreave  and  Co. 
to  the  Defendants  for  acci'ptance,  and  accepted  by  them  accordingly.  That  it  requires 
three  days  to  transmit  a  t)ill  from  Falmou'h  to  Lf)ndon  by  the  post.  That  a  letter  sent 
from  Falmouth  on  the  first  day  of  any  month,  would  not  by  the  pist  reach  London 
until  the  fourth.  That  in  several  instances,  such  bills  drawn  by  the  said  Nathaniel 
Hingston,  as  from  Falmouth,  have  b;en  presented  b3'  the  said  Livesey,  Hargreave  and 
Co.  on  the  second  day  after  the  date  of  them,  to  the  Defendants  for  acceptance,  and 
that  they  have  accepted  them  without  ol)jection.  That  in  many  instances,  bills  so 
drawn  by  the  said  Nathaniel  Hingston  were  presented  by  the  said  Livesey,  Hargreave 
and  Co.  to  the  Defendants  for  acceptance  on  the  days  on  which,  by  the  course  of  the 
post,  the  same  bills  would  have  arrived,  if  sent  on  the  respective  days  of  their 
respective  dates,  but  before  the  hours  of  the  post's  arrival  on  those  days,  and 
that  they  were  accepted  by  the  Defendants  without  objection.  That  in  some  instances 
such  bills  so  drawn  by  the  said  Nathaniel  Hingston,  were  carried  by  the  saiif 
Livesey,  Hargreave  and  Co.  to  the  said  defendants  for  acceptance  after  the  arrival 
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of  the  post  from  Falmouth,  and  other  bills  of  the  like  kind  were  carried  by  them  to 
the  said  Defendants  for  acceptance,  at  different  times  afterwards  on  the  same  day. 
That  in  many  instances,  bills  so  drawn  by  the  said  Nathaniel  Kingston  upon  the  said 
defendants  were  carried  by  the  said  Livesey,  Hargreave  and  Co.  to  the  said  defendants 
for  acceptance,  upon  the  day  on  which  they  were  [292]  filled  up  by  the  said  Livesey, 
Hargreave  and  Co.  the  instant  they  were  filled  up,  and  whilst  the  ink  with  which  they 
were  so  filled  up  has  been  wet.     That  the  house  of  the  said  Livesey,  Hargreave  and 
Co.,  where  the  said  bills  were  so  filled  up,  was  not  three  minutes'  walk  from  the 
Defendants'  house.     That  this  was  the  general  course  of  dealing  between  the  said 
house  of  Livesey,  Hargreave  and  Co.  and  the  Defendants.     That  the  ink  has  been 
apparently  so  wet  at  many  times  when  the  bills  were  so  delivered  for  acceptance  at 
the  house  of  the  said  Defendants,  that  the  person  who  so  delivered  the  same  bills  was 
careful  in  carrying  them,  that  they  might  not  smear  from  the  ink's  being  so  wet  as 
aforesaid.     That  at  the  time  of  the  carrying  such  bills  in  this  manner,  it  was  very 
apparent  that  the  signature  of  Nathaniel  Kingston  was  dry,  and  an  old  writing,  and 
that  what  had  been  written  in   to  fill  up  the  bills  was    fresh    and  wet.     That  the 
witnesses,  by  whose  testimony  the  said  Plaintiff  gave  the  said  evidence  of  the  said 
several  instances  of  the  manner  of  presenting  and  accepting  the  said  bills,  had  no 
particular  memory  to  distinguish  the  bill  or  paper-writing  produced  in  evidence,  as 
aforesaid,  from  the  rest  of  the  bills  presented  to,  and  accepted  by  the  said  Defendants, 
as  aforesaid  :  that  the  date  of  the  said  bill  or  paper  produced  in  evidence,  the  name  of 
the  payee,  and  the  sum  therein  expressed  to  be  made  payable,  were  filled  up  by  a 
clerk  in  the  said  house  of  the  said  Livesey,  Hargreave  and  Company  in  London,  and 
that  was  the  general  course  before  described  with  respect  to  the  other  bills  that  were 
carried  by  the  said  Livesey,  Hargreave  and  Co.  to  the  said  Defendants  wet  for  accept- 
ance.    That  the  Defendants  paid  bills  undei'  these  circumstances  to  a  large  amount, 
and  for  a  considerable  length  of  time.     And  thereupon  the  counsel  of  the  said  Defen- 
dants did  then  and  there  object  to  the  evidence  so  further  given  by  the  said  Plaintiff 
in  further  maintenance  of  the  said  issue  so  joined,  as  aforesaid,  on  his  part,  and  to 
prove  that  the  said  defendants,  at  the  time  of  their  said  acceptance  of  the  said  paper- 
writing,  either  knew  that  the  said  name  of  William  Fletcher,  contained  in  the  said 
paper-writing,  and  indorsed  thereon,  as  aforesaid,  was  a  fictitious  name,  or  that  the 
said  Defendants  had  given  authority  to  the  said  persons  using  trade  and  commerce  in 
the  name  or  firm  of  Livesey,  Hargreave  and  Company  to  draw  the  said  bill  or  paper- 
writing,  so  produced  to  the  jury,  upon  them  the  said  Defendants,  by  and  in  the  name 
of  the  said  Nathaniel  Kingston  their  said  agent,  expressed  therein  to  be  made  payable 
to  the  order  of  a  person  who  did  not  in  fact  exist,  and  whose  [293]  name  was  a 
fictitious  name,  by  having  given  a  general  authority  to  the  said  Livesey,  Hargreave  and 
Company  to  draw  bills  upon  them,  the  said  Defendants,  by  and  in  the  name  of  the  said 
Nathaniel  Kingston,  their  said  agent  expressed  therein,  to  be  made  payable  to  the  order 
of  persons  who  did  not  in  fact  exist,  and  whose  names  were  fictitious  names  ;  and  did 
then  and  there  insist,  that  the  same  evidence  ought  not  to  be  received,  or  left  to  the 
consideration  of  the  said  jury  in  that  behalf ;  and  prayed  the  said  Chief  Justice,  that 
he  would  declare  to  the  jury  aforesaid,  that  the  same  evidence  was  not  proper  evidence 
to  be  received,  or  to  be  taken  into  their  consideration  as  evidence  in  maintenance  of 
the  said  issue  on  the  part  of  the  said  Plaiatiff,  or  upon  which  they  could  find  that  the 
said  Defendants  at  the  time  of  their  said  acceptance  of  the  said  paper-writing,  either 
knew  that  the  said  name  of  William  Fletcher  contained  in  the  said  paper-writing,  and 
indorsed  thereon  as  aforesaid,  was  a  fictitious  name,  or  that  the  said  Defendants  had 
given  authority  to  the  said  Livesey,  Hargreave  and  Company  to  draw  the  said  bill  or 
paper-writing,  so  produced  to  the  said  jury,  upon  them,  the  said  Defendaiits,  by  and 
in  the  name  of  the  said  Nathaniel  Kingston  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  a  person,  who  in  fact  did  not  exist,  aud  whose  name  was 
a  fictitious  name,  by  having  given  a  general  authority  to  the  said  Livesey,  Hargreave 
and  Company  to  draw  bills  of  exchange  upon  them,  the  said  Defendants,  by  and  in 
the  name  of  the  said  Nathaniel  Kingston  their  said  agent,  expressed  therein  to  be 
made  payable  to  the  order  of  persons  who  did  not  in  fact  exist,  and  whose  names  were 
fictitious  names  :  yet  the  said  Chief  Justice  did  then  and  there  declare  and  deliver  his 
opinion  to  the  jury  aforesaid,  that  the  said  evidence,  so  objected  to  by  the  counsel  of 
the  said  Defendants  as  aforesaid,  was  proper  evidence  to  be  received  in  maintenance 
of  the  said  issue,  on  the  part  of  the  said  Plaintiff,  as  to  the  third  count  of  the  said 
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declaration,  and  to  be  left  to  their  consideration  as  evidence  in  maintenance  of  the 
said  issue  on  that  count,  to  prove  that  the  said  Defendants,  at  the  lime  of  the  said 
acceptance  of   the  said  paper-writing,  either  know  that  the  sai(i    name    of   William 
Fletcher,  cuntained  in  the  said  paper-writing,  and  indorsed  thereon  as  aforesaid,  was  a 
fictitious  name,  or  that  the  said  Defendants  had  given  authority  to  the  said  Livesey, 
Hargreave  and  Co.  to  draw  the  said  bill  or  paper-writing,  so  prfiduccd  to  the  said  jury, 
upon  them,  the  said  De-[294]-fendants,  by  and  in  the  name  of  thesaid  Nathaniel  lliiigston, 
their  said  agent,  expressed  therein  to  be  made  payable  to  the  order  of  a  person  who  in 
fact  did  not  exist,  and  whose  name  was  a  fictitious  name,  by  having  given  a  general 
authority  to  the  said  Livesey,  Hargreave  and  Co.  to  draw  bills  of  exchange  upon  them 
the  said  Defendants,  by  and  in  the  name  of  the  said  Nathaniel  Hingston,  their  saiii 
agent,  expressed  therein  to  be  made  payable  to  the  order  of  persons  who  did  not  in 
fact  exist,  and  whose  names  were  fictitious  names;  and  that  if  the  said  jury  should 
believe  upon  that  evidence,  that  the  said  Dofondanls  had  such  knowledge,  or  had  given 
such  authority  to  the  said  Livesey,  Hargreave  and  Company,  they  might  upon  the 
whole  evidence  find  their  verdict  for  the  .'aid  Plaintifl'  upon  the  said  issue  so  joined  as 
aforesaid,  as  to  the  said  third  cout)t  of  the  said  declaration,  but  not  upon  any  of  the 
other  counts  contained  in  the  said  declaration  (a) :  and  thereupon,  with  that  direction, 
left  the  same  to  the  said  jury  ;   and  the  jury  aforesaid  then  and  there  gave  their 
verdict  for  the  said  Plaintifl',  as  to  the  said  third  count  of  the  said  declaration,  with 
5211.  7s.  damages  and  40s.  costs;  and  for  the  said  Defendants  as  to  all  the  other 
counts  in  the  said  declaration  mentioned.     Whereupon  the  said  counsel  for  the  said 
Defendants  did  then  and  there  except  to  the  aforesaid  oi>inion  of  the  said  Chief  Justice, 
and  insisted  that  the  evidence  so  given  as  aforesaid,  for  the  purpose  aforesaid,  and 
which  had  been  so  objected  to  as  aforesaid,  was  inadmissible  to  maintain  the  said  issue 
on  the  part  of  the  said  Plaintiff,  and  to  prove  that  the  paid  Defendants,  at  the  time  of 
their  said  acceptance  of  the  said  paper-writing,  knew  that  the  said  name  of  William 
Fletcher  contained  in  the  said  paper-writing,  and  indorsed  thereon  as  aforesaid,  was  a 
fictitious  name,  or  that  they  had  given  authority  to  the  said  Livesey,  Hargreave  and 
Company  to  draw  the  said  bill  or  paperwiiting,  so  produced  to  the  said  jury,  np^n 
them,  the  said  Defendants,  by  and  in  the  name  of  the  said  Nathaniel  Hingston,  their 
said  agent,  expressed  therein  to  be  made  payable  to  the  order  of  a  person  who  in  fact 
did   not   exist,  and  whose  name  was  a  fictitious  name,  by   having   given  a  general 
authority  to  the  said  Livesey,  Hargreave  and  Company  to  diaw  bills  upon  them,  the 
said  Defendants,  by  and  in  the  name  of  the  said  Nathaniel  Hingston  their  said  agent, 
expressed  therein  to  be  made  payable  to  the  order  of  persons  who  did  not  in  fact  exist, 
and  whose   names    were   fictitious  names  ;   and   inasmuch  as  the  said  [295]  several 
matters  so  produced  and  given  in  evidence  on  the  part  of  the  said  PlaintiU',  and  by  the 
counsel  of  the  said  Defendants  objected  to  and  insisted  on  as  not  admissible  in  evidence 
on  the  trial  of  the  issue  aforesaid,  do  not  appear  by  the  record  of  the  verdict  aforesaid, 
the  said  counsel  for  the  aforesaid  Defendants  diil  then  and  there  propose  their  afore- 
said exception  to  the  opinion  of  the  said  Chief  Justice,  and  requested  the  Chief  Justice 
to  put  his  seal  to  this  bill  of  exceptions,  containing  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  Plaintiff  as  aforesaid,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  ;  and  thereupon  the  said  Chief 
Justice,  at  the  request  of  the  counsel  for  the  above  named  Defendants,  did  put  his  seal 
to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statutes,  in  such  case  made  and 
provided,  on  the  21  st  day  of  June  aforesaid,  in  the  33rd  year  of  the  reign  of  his  said 
present  Majesty." 

In  Michaelmas  Term,  1793,  the  Court  of  King's  Bench  gave  judgment  for  the 
Defendant  in  error,  upon  which  judgment  the  Plaintiffs  brought  a  writ  of  error  in 
parliament,  and  having  assigned  the  common  errois,  hopeil  that  the  judgment  of  the 
Court  of  King's  Bench  would  be  reversed,  for  the  following  (among  othei)  Reasons : — 
L  Because  the  evidence  excepted  to  has  no  relation  to  the  paiticidar  bill  now  in 
question,  and  does  not  jmrport  or  affect  to  apply  itself  to  such  bill,  and  it  is  impossible 
that  the  facts  of  any  one  particular  transaction  can  legally  be  inferred  from  circum- 
stances applying  wholly  to  others. 

H.  Because  it  follows  as  a  consequence  from  the  first  reason,  that  even  if  it  had 
been  proved  that  the  Plaintiffs  in  error  had  accepted  other  bills,  knowing  that  the 

(a)  [Stating  the  Bill  as  payable  to  bearer.] 
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supposed  payees  in  them  were  fictitious,  it  could  not  legally  be  inferred  from  thence, 
that  they  bad  actual  knowledge  of  the  supposed  payee  being  fictitious  in  the  bill  in 
question. 

[296]  III.  Because,  if  the  evidence  excepted  to  was  not  legally  admissible,  and  to 
be  left  to  the  jury  as  evidence,  from  which  they  might  properly  infer  actual  know- 
ledge in  the  Plaintiffs  in  error  of  the  bill  in  question  being  made  payable  to  a  fictitious 
payee,  it  cannot  be  admissible  to  prove  general  authority  to  have  been  given  by  the 
Plaintiffs  in  error  to  Livesey,  Hargreave  and  Co.  to  draw  bills  upon  them  payable  to 
fictitious  payees,  inasmuch  as  a  general  authority  to  do  certain  acts,  where  an  actual 
authority  is  not  proved,  can  only  be  inferred  by  shewing  an  acquiescence  of  the  person 
supposed  to  have  given  such  authority,  in  other  acts  of  a  similar  nature,  done  with  his 
privity  or  consent;  and  if  the  evidence  excepted  to  did  not  prove  any  one  act  of  a 
similar  description  with  that  in  question  to  have  been  done  with  the  privity  and  by 
the  consent  of  the  Plaintiffs  in  error,  no  given  number  of  instances  of  the  same  kind 
can  be  proper  evidence  upon  which  to  presume  a  general  authority  to  have  been  given 
by  them  to  do  such  acts.  Any  number  of  instances,  each  of  which,  taken  singly, 
proves  nothing,  can  never  prove  any  thing  when  taken  collectively  ;  and  if  the  evidence 
excepted  to  would  not  be  admissible  to  prove  that  the  Plaintiffs  in  error  had  accepted 
any  single  bill  with  knowledge  that  the  payee  therein  was  fictitious,  the  permitting  it 
to  be  offered  to  the  jury  as  evidence,  from  which  they  might  infer  the  fact  of  the 
Plaintiffs  in  error  having  given  general  authority  to  Livesey,  Hargreave  and  Co.  to 
draw  bills  upon  them,  payable  to  fictitious  payees,  would  be  attended  with  this 
absurdity,  that  the  fact  of  such  geneial  authority  would  be  inferred  from  the  assump- 
tion of  a  number  of  antecedent  facts,  when  the  evidence  was  not  admissible  to  prove 
the  existence  of  any  single  antecedent  fact,  from  a  number  of  which  the  fact  of  general 
authority  was  to  be  inferred. 

Reasons  for  the  Defendant  in  Error. 

It  is  presumed  that  the  Plaintiffs  in  error  mean  to  argue,  that  the  evidence  given 
at  the  trial,  to  prove  their  knowledge  that  the  payee  named  in  the  bill  in  question 
was  a  non-existing  [297]  person,  or  that  the  house  of  Livesey,  Hargreave  and  Company, 
with  their  privity,  or  under  their  authority,  drew  bills  upon  them  payable  to  fictitious 
payees,  ought  not  to  have  been  received,  as  neither  directly  proving  the  facts  to  which 
such  evidence  was  applied,  nor  raising  any  probability  or  presumption  of  the  existence 
of  such  facts,  or  at  most  a  probability  or  presumption  so  light  and  uncertain,  as  not  to 
be  entitled  to  any  attention  in  a  court  of  law. 

The  Defendant  in  error  humbly  submits,  that  it  is  competent  to  a  jury  to  find 
matters  of  fact,  without  direct  or  positive  testimony  of  those  facts,  and  upon  circum- 
stantial evidence  only,  although  the  inference  or  coisclusion  to  be  drawn  from  the 
circumstances  proved,  be  not  absolutely  certain  or  necessary. 

That  is  sufficient  if  the  circumstantial  evidence  be  such  as  may  afford  a  fair  and 
reasonable  presumption  of  the  facts  to  be  tried,  and  if  the  evidence  has  that  tendency 
it  ought  to  be  received,  and  left  to  the  consideration  of  the  jury,  to  whom  alone  it 
belongs  to  determine  upon  the  precise  force  and  effect  of  the  circumstances  proved,  and 
whether  they  are  sufficiently  satisfactory  and  convincing  to  warrant  them  in  finding 
the  fact  in  issue. 

The  Defendant  in  error  humbly  contends,  that  the  privity  or  authority  attempted 
to  be  proved,  has,  if  necessary  to  support  the  verdict,  been  found  upon  circumstances 
affording  a  degree  of  probability  of  the  fact,  sufficiently  strong  to  entitle  the  Defen- 
dant in  error  to  prove  those  circumstances,  and  submit  them  to  the  consideration  of 
the  jury,  as  a  ground  of  presumption. 

The  whole  of  the  bill-transaction  in  evidence,  appears  as  between  Livesey, 
Hargreave  and  Company,  and  the  Plaintiffs  in  error,  to  have  been  a  joint  concern 
of  those  two  houses,  merely  for  the  purpose  of  raising  money.  Though  the  extent 
of  the  negotiation  was  so  large,  there  is  no  evidence  to  shew  that  it  arose  out  of  any 
real  mercantile  transaction  between  them,  but  the  contrary  is  to  be  inferred  from  the 
whole  of  the  evidence  given.  [298]  The  irregularities  and  improprieties  in  the 
manner  of  making  the  bills,  are  such  as  would,  for  preserving  the  credit  of  the 
drawers,  have  been  carefully  concealed  by  thera  from  the  p'>rsons  required  to  accept 
such  bills,  unless  those  persons  had  been  piivy  to  the  whole  plan  of  the  negotiation, 
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and  the  mo<le  of  conducting  it;  but  the  evidence  which  is  objected  to  proves  the  most 
open  and  undisguised  exposure  of  all  those  circumstances  to  the  view  and  knowledge 
of  the  Plaintiffs  in  error. 

These  are  all  circumstances  hardly  reconcileable  with  any  other  supposition  than 
that  of  an  entire  privity  betwixt  I.ivesey,  Harpreave  and  Company,  and  the  Plaintiffs 
in  error;  and  it  would  be  greatly  injuriom  to  the  fair  purchasers  of  bills  of  exchange, 
and  a  great  encouragement  to  fraud,  if  such  circumstances  could  not  be  proved  against 
the  acceptor,  and  that  the  acceptor  might  always  resist  the  performance  of  his  engage- 
ments when  there  should  be  a  defect  of  positive  or  demonstrative  evidence  of  a  fact, 
of  which  none  but  the  drawer  and  acceptor,  the  parties  interested,  might  have  a  full 
knowledge. 

After  argument,  the  following  question  was  proposed  to  the  Judges,  viz. 

"  Whether  the  circumstances  mentioned  in  the  bill  of  exceptions  bo  sufficiently 
relative  to  the  propositions  therein  also  mentioned,  viz,  that  the  Defendants  in  the 
action  knew  the  name  Fletcher  w.is  fictitious,  or  that  the  Defendants  had  given 
authority  to  Livesey  and  Co.  to  draw  bills  upon  them  the  said  Defendants  payable  to 
fictitious  payees,  so  that  they  ought  to  have  been  received,  and  left  to  the  jury  as 
evidence  thereof?" 

On  this  question  there  was  a  division  among  the  judges,  who  delivered  their 
respective  opirn'ons  seriatim ;  but  the  majority  of  them,  together  with  the  Lord 
Chancellor  and  Lord  Kenyon,  having  declared  that  they  thought  the  evidence  ought 
to  have  been  received  and  left  to  the  jury,  the 

Judgment  was  affirmed  (a). 

[299]    In  the  House  of  Lords. 

The  Earl  of  Lonsdale  against  Littledale  in  Error. 

See  this  case  ante,  267  [with  note].     [5  Br.  P.  C.  519,  S.  C] 

A  Peer  of  Parliament  having  pleaded  in  chief  to  a  bill  filed  against  him  in  the  Court 
of  King's  Bench  cannot  after  wards  assign  for  error,  that  he  ought  to  have  been  sued 
by  original  writ  and  not  by  bill.  Qiiiere.  Whether  the  Court  of  King's  Bench  has 
jurisdiction  to  proceed  against  a  Peer  of  Parliament  by  bill? 

The  Plaintiff  in  error  having  assigned  the  same  error  as  in  the  Court  of  Exchequer 
Chamber,  hoped  the  judgment  would  be  reversed  for  the  following  among  other 
Reasons : — 

1st.  Because  the  jurisdiction  assumed  by  the  Couit  of  King's  Bench,  of  proceeding 
against  a  Peer  by  original  bill,  is  not  warranted  either  by  the  common  or  statute  law 
of  this  realm. 

By  the  common  law  that  court  has  power  to  hold  plea  by  bill  against  two  descrip- 
tions of  persons  only,  viz.  against  the  attornies,  officers,  ministers,  or  clerks  of  the 
Court,  who  are  supposed  to  be  present  in  court  (and  the  course  always  has  been  to 
exhibit  original  bills  against  them,  as  being  present  in  court  in  their  proper  persons), 
and  against  persons  in  custody  of  the  marshal  of  the  Marshalsea  of  the  Court,  and  in 
such  bills  it  is  iiecesi?ary  to  allege  that  the  Defendant  is  in  the  custody  of  the  marshal 
of  the  Marshalsea  of  that  court:  this  last  mentioned  branch  of  its  jurisiiiction  in 
process  of  time,  has  been  extended  to  all  persons  against  whom  the  process  of  capias 
could  issue,  by  the  following  fiction,  viz.  the  Court  having  an  original  jurisdiction  in 
trespasses  vi  et  armis,  issues  a  writ  called  a  bill  of  Middlesex  or  latitat,  coramandirjg 
the  sheriff  to  take  the  body  of  a  Defendant,  as  for  a  supposed  trespass  vi  et  armis, 
which  the  Defendant  never  has  in  reality  committed,  and  the  Defendant  being  taken 
and  brought  into  the  custody  of  the  marshal  of  the  Court  upon  this  writ,  the  Plaintiff 

(o)  The  various  questions  respecting  bills  of  exchange,  which  arose  from  the 
bankruptcy  of  Livesey  and  Co.  and  Gibson  and  Co.  seem  at  length  to  be  finally 
settled.  The  several  stages  through  which  they  passed  may  be  seen  by  referring  to 
3  Term  Rep,  B,  R.  174.  Tatlork  v.  Harris,  ibid.  182.  Fere  v.  Lewis,  484.  Mind  v. 
Gibson,  ante,  vol.  i.  .569.  Gibson  v.  Minet,  and  vol.  ii,  187.  Gibson  v.  Hunter,  [6  Br. 
Pa.  Ca.  235,  255]. 
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may  exhibit  a  bill  against  bim,  as  in  tbe  custody  of  the  marshal  for  any  cause  of 
action  whatsoever,  upon  which  fiction  rests  this  branch  of  its  jurisdiction  at  [300]  this 
day  ;  and  the  Defendant  being  taken,  and  brought  into  the  custody  of  the  marshal 
of  the  Court  upon  this  writ,  the  Plaintiff  may  exhibit  a  bill  against  him  as  in 
custody  of  the  marshal,  for  any  cause  of  action  whatsoever,  upon  which  fiction  rests 
this  branch  of  its  jurisdiction  at  this  day.  This  writ,  except  in  cases  where  an  ac 
etiam  for  bail  is  inserted,  is  not  executed  upon  the  Defendant's  person,  but  he  is 
served  with  a  copy  of  it  and  appears,  and  files  common  bail,  which  is  a  proceeding 
by  which  a  Defendant,  instead  of  being  committed  to  the  custody  of  the  marshal, 
is  supposed  to  be  delivered  on  bail  upon  a  cepi  corpus  to  John  Doe  and  Richard 
Roe,  which  is  the  same  as  a  commitment  to  the  custody  of  the  marshal.  It  is 
evident  this  mode  of  proceeding  never  could  apply  to  a  peer,  because  his  person 
could  never  be  arrested  and  brought  into  the  custody  of  the  marshal  by  a  capias 
in  trespass,  as  no  such  capias  lies  against  a  peer :  and  therefore,  Lilly  in  his  entries, 
page  21,  observes  in  a  note,  that  a  peer  cannot  be  sued  in  the  King's  Bench  by  bill, 
by  reason  he  is  therein  alleged  to  be  in  the  custody  of  the  maishal.  The  next, 
and  only  other  jurisdiction  which  the  King's  Bench  has  in  civil  actions,  is  by  an 
authority  delegated  to  the  Court  by  an  original  writ  issued  from  the  Court  of 
Chancery,  returnable  in  the  King's  Bench,  and  this  applies  to  peers  as  well  as  other 
persons,  wioh  this  difference  as  to  the  process  by  which  the  Defendant  is  brought 
into  Court  to  answer  as  against  all  persons  (except  peers,  or  privileged  persons,  during 
the  time  of  privilege)  the  process  is  Summons,  Attachment,  and  Capias,  against  peers, 
summons  and  distringas  in  infinitum  only  as  no  Capias  lies,  the  common  law  having 
given  no  jurisdiction  to  the  King's  Bench  of  proceeding  against  peers,  except  by 
original  writ  only.  The  next  question  is,  whether  the  statute  of  the  12th  and  13th 
W.  3,  has  given  that  Court  a  juiisdiction  of  proceeding  against  them  by  original  bill: 
that  statute  enacts,  "that  from  and  after  the  four  and  twentieth  day  of  June,  one 
thousand  seven  hundred  and  one,  any  person  or  persons  shall  and  may  commence  and 
prosecute  any  [301]  action  or  suit,  in  any  of  his  Majesty's  Courts  of  record  at  West- 
minster, or  High  Court  of  Chancery,  or  Court  of  Exchequer,  or  the  Duchy  Court  of 
Lancaster,  or  in  the  Court  of  Admiralty,  and  in  all  causes  matrimonial  and  testamentary 
in  the  Court  of  the  Arches,  the  prerogative  Courts  of  Canterbury  and  York,  and  the 
delegates,  and  all  courts  of  appeal  against  any  peer  of  this  realm,  or  lord  of  parliament, 
or  against  any  of  the  knights,  citizens,  and  burgesses  of  the  House  of  Commons  for  the 
time  being,  or  against  their  or  any  of  their  menial  or  other  servants,  or  any  other 
person  entitled  to  the  privilege  of  parliament  at  any  time  from  and  immediately  after 
the  dissolution  or  prorogation  of  any  parliament  until  a  new  parliament  shall  meet, 
or  the  same  be  re-assembled,  and  from  and  immediately  after  any  adjournment  of  both 
Houses  of  Parliament  for  above  the  space  of  fourteen  days,  until  both  Houses  shall 
meet  or  re-assemble  ;  and  that  the  said  respective  Courts  shall  and  may  after  such 
dissolution,  prorogation,  or  adjournment  as  aforesaid,  proceed  to  give  judgment  and  to 
make  final  orders,  decrees  and  sentences,  and  award  execution  thereupon,  any  privilege 
of  parliament  to  the  contrary  notwithstanding ;  provided  nevertheless,  that  this  act 
shall  not  extend  to  subject  the  person  of  any  of  the  knights,  citizens,  and  b\irgesses  of 
the  House  of  Commons,  or  any  other  person  intitled  to  the  privilege  of  parliament  to 
be  arrested  during  the  time  of  privilege;  nevertheless,  if  any  person  or  persons  having 
cause  of  action  or  complaint  against  any  Peer  of  this  realm,  or  Lord  of  parliament, 
such  person  or  persons  after  any  dissolution,  prorogation,  or  adjournment  as  aforesaid, 
or  before  any  sessions  of  pirliament,  or  meeting  of  both  Houses  as  aforesaid,  shall  and 
may  have  such  process  out  of  his  Majesty's  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer,  against  such  Peer  or  Lord  of  Parliament,  as  he  or  they  might  have 
had  against  him  out  of  the  time  of  privilege;  and  if  any  person  or  persons  having 
cause  of  action  against  any  of  the  said  knights,  citizens,  or  burgesses,  or  any  other 
person  intitled  to  privilege  of  parliament,  after  any  dissolution,  prorogation,  or  sueh 
adjournment  as  [302]  aforesaid,  or  before  any  sessions  of  parliament,  or  meeting  of 
both  houses  as  aforesaid,  such  person  or  persons  shall  and  may  prosecute  sueh  knight, 
citizen,  or  burgess,  or  other  person  intitled  to  the  privilege  of  parliament  in  his 
Majesty's  Court  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by  summons  and 
distress  infinite,  or  by  original  bill,  and  summons,  attachment,  and  distress  infinite 
thereupon,  to  be  issued  out  of  any  of  the  said  Courts  of  record." 

It  is  sufficient  only  to  read  the  act  above  mentioned,  to  see  that  the  form  of  pro- 
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ceediiig  against  a  Peer  is  not  thereby  varied,  and  that  the  original  bill  is  not  given 
against  peers,  but  only  against  knights,  citizens,  or  burgesses,  or  other  persons  entitled 
to  privilege  of  parliament,  which  words,  other  peisons,  can  by  no  rule  of  construction 
be  contendtd  to  apply  to  Peers,  but  only  to  inferior  degrees  of  persons,  as  officers, 
ministers,  and  clerks  of  the  Houses  of  Parliament,  &c.  And  what  is  the  most  con- 
vincing proof  that  the  Peers  did  not  mean  to  give  a  jurisdiction  by  original  l)ill  against 
them  is,  that  the  bill  originally  sent  up  to  the  Lords  by  the  Commons  at  the  parts 
above  marked,  had  the  words  "Peer  of  this  realm,  or  Lord  f)f  parliament,"  and  the 
Lords  struck  out  those  words:  vide  journals  of  the  House  of  Commons,  vol.  13,  567. 
Notwithstanding  the  above,  the  Court  of  King's  Bench  in  a  case  of  Gosling  v.  Lord 
Weymouth,  determined  that  the  original  bill  was  the  common  law  mode  of  proceeding 
against  Peers  of  pailiament,  before  the  statute  of  12  W.  3,  on  the  authority  of  a  case 
of  Say  V.  Lord  Byron.  Lord  Mansfield  gives  the  judgment  thus:  "the  note  I  have  of 
the  case  of  Say  v.  Lord  Byron,  is  as  follows,  Mich.  26  Geo.  2,  B.  K.  Mr.  L.  Robinson 
moved,  (upon  an  affidavit,  that  the  plaintifl"  had  sued  out  two  writs  of  distringas, 
wheieiipfin  the  sheiifl  had  levied  403.  and  4d.  ;  and  that  no  bill  was  filed)  for  a  lule  to 
shew  cause  why  the  said  two  writs  should  not  be  quashed,  and  the  money  levied 
thereon  be  restored,  he  objected  that  a  Peer  ought  not  to  be  sued  by  bill,  but  by 
original  writ ;  and  that  the  statute  12  and  13  Wra.  3,  c.  3,  does  not  make  any  variation 
in  the  proceedings  against  Peers,  [303]  but  respects,  in  this  particular,  commoners 
only  :  Mr.  Stowe  shewed  causa,  and  the  rule  was  enlarged.  Upon  shewing  cause  at  a 
further  day  the  Court  declared,  that  there  were  many  precedents  of  actions  against 
Peers  of  parliament,  for  many  yeais  before  the  statute  of  \Vm.  3,  as  certifieil  by  the 
Master  and  Mr.  Day  the  clerk  of  the  rules,  and  said,  why  corrld  rrot  the  Court  support 
its  ancient  jurisdiction  as  well  as  the  Court  of  Exchequer  hold  plea  as  debitor  Domirri 
Regis?  arrd  the  Court  in  that  case  discharged  the  rrde."  This  is  an  authority  in  point. 
The  origirral  bill  was  the  commorr  law  ])rocess. 

"  Per  Curiam,  Judgmerrt  quod  Defendens  respoirdeat  ouster." 

It  is  a  sirrgidar  thirrg,  that  if  the  proceeditrg  by  origirral  bill  as  agairrst  Peers,  was 
the  cnminoii  law  proceedirrg  before  the  statute  of  Wm.  3,  that  it  should  rrot  have  been 
also  the  mode  of  proceeding  agairrst  members  of  the  House  of  Commons,  and  yet  that 
has  not  beerr  pretended  ;  if  it  were  so,  it  is  also  sirrgular  it  should  rrot  have  beerr  known 
to  some  writer  uporr  the  law,  or  that  it  should  not  be  found  irr  some  case,  or  book  of 
reports  or  practice;  and  yet  it  may  with  confidence  be  asserted,  that  no  such  thirrg  is 
ever  noticed  iir  any  book  of  law  or  practice,  neither  is  it  consistent  with  any  principle 
of  law;  therefore,  the  Plaiirtiff  in  error  trusts,  that  neither  a  sup|)oscd  certificate  of  a 
master  and  clerk  of  the  rules  irr  the  King's  Bench,  in  a  matter  in  which  they  were 
materially  interested  in  poirrt  of  emolunieirt  to  establish  the  proceedirrg  they  certified, 
nor'  any  errorreous  practice  which  may  have  followed  from  the  precedent  of  Gosling  v. 
Lm'd  JFeymouih,  will  be  sufficient  to  establish  this  jurisdiction. 

2(1.  In  the  next  place,  it  is  conteirded,  that  the  PlaiiitifT  in  error  by  not  having 
pleaded  his  Peerage  irr  abatement,  has  precluded  himself  from  taking  any  objeciiorr  iir 
a  Court  of  error  to  the  mode  of  proceeding  by  bill.  In  arrswer  to  which,  the  Plairrtiff 
in  error-  submits  that  the  warrt  of  jurisdiction  is  matter  of  error;  and  that  if  a  Cour't 
has  no  jurisdiction,  eveir  the  Deferrdant's  coirseirt  [304]  could  not  give  it  jrrrisdiction  : 
that  the  want  of  jurisdiction  in  this  case  appears  orr  the  record,  and  therefore  as  the 
Court  sees  it,  there  is  no  oecasiorr  for  a  plea  to  disclose  it,  as  there  is  of  a  matter 
dehors  the  record.  The  proceedirrg  by  original  bill  inverts  the  whole  coui'se  of  pro 
ceeding  against  Peer.",  from  the  begirrrdrrg  to  the  end  of  the  suit.  The  returrre  of 
writs  in  every  stage  of  the  suit  are  totally  difTereirt,  where  the  proceedirrg  is  by  origirral 
writ,  and  where  by  bill  ;  and  not  orrly  so,  but  a  new  juiisdictiorr  irr  error  is  cr'cated  by 
proceedirrg  by  bill  irrstead  of  original,  for  where  the  proceedirrg  is  by  origirral  bill  iir 
the  Kiirg's  Bench,  a  writ  of  error  is  given  to  the  Corrrt  of  Exchequer  Chamber,  which 
is  irot  the  case  where  the  proceedirrg  is  by  origirral  writ  in  the  King's  Bench,  as  there 
the  writ  of  error  is  returnable  irr  Parliamerrt  orrly. 

Reasons  for  the  Defendarrt  in  Error. 

1st.  The  Court  of  King's  Bench  has  jurisdiction  to  proceed  against  a  Peer  of  the 
realm  by  bill.  This  appears  by  the  stat.  12th  aird  13th  Wdl.  3,  c.  3,  which  authorises 
against  a  Peer  such  process,  during  the  times  there  limited  (which  lirnitations  are  since 
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removed,  and  extended  to  all  times  by  stat.  lOih  Geo.  3,  c.  50,)  as  might  have  been 
had  agaiust  him  out  of  the  time  of  privilege.  Before  that  statute.  Peers  were  by  the 
practice  of  the  Court  (aii(i  the  practice  of  the  Court  constitutes  the  law  of  the  Court) 
sued  there  out  of  the  time  of  privilege  by  this  form  of  proceeding,  namely,  by  bill  and 
by  summons  and  distress  thereupon  ;  and  may  now  therefore  by  virtue  of  the  above 
statutes,  be  so  sued  at  any  time.  That  this  was  the  practice  of  the  Court  before  the 
statute  of  King  William,  not  only  is  to  be  inferred  from  the  same  continued  subsequent 
practice,  the  legality  of  which  has  till  the  present  case  been  unobjected  to  (except  in 
the  two  instances  after  menlioned,  by  which  its  legality  is  established),  but  also  appears 
from  precedents  certified  to  that  Court  when  this  very  point  was  there  [305]  agitated, 
in  the  case  of  Say  against  Lord  Byron,  so  long  since  as  Michaelmas  Term,  26th  Geo.  2, 
(Sayer's  Reports,  63 ;  and  Cowper's  Reports,  845).  The  Court  in  that  case,  on 
reference  being  made  to  the  statute  of  King  William,  confirmed  the  precedents  and 
practice ;  and  that  decision  was  afterwards  confirmed  by  the  same  Court  in  the  case  of 
Gosling  against  Lord  JVeymouth,  in  Trinity  Term,  in  the  18ih  year  of  his  present 
Majesty.     (Cowper's  Reports,  844.) 

2d.  These  two  cases  are  not  only  determinations  in  point,  but  are  even  stronger 
than  the  present  case ;  as  in  both  those  cases  this  objection  to  the  mode  of  proceeding 
was  taken  as  it  ought  to  be  (if  a  valid  objection)  ni  the  first  instance  :  in  the  one 
case  by  motion  before  defence  to  the  action,  and  in  the  other  by  plea  in  abatement. 
There  appears  not  any  appeal  from  either  of  those  decisions,  and  they  have  ever  since 
been  acquiesced  in,  and  acted  upon  by  the  same  continued  practice  as  the  law  of 
the  land. 

3d.  But  even  if  these  cases  could  be  over-ruled,  and  allowing  that  the  Plaintiff  in 
error,  being  a  Peer,  might  in  the  present  action  have  objected  to  this  mode  of  pro- 
ceeding agaiust  him  by  bill;  yet  the  objection  cannot  now  be  taken  as  matter  of 
error :  it  is  merely  an  objection  of  form.  The  objection  is,  that  although  the  Court 
has  jurisdiction  over  the  subject-matter  of  the  suit,  and  over  the  party,  though  a  Peer, 
and  has  power  to  proceed  by  bill,  yet  this  is  not  the  proper  form  of  proceeding  in  the 
present  case  against  a  Peer.  The  objection  cannot  be  extended  to  every  case  of 
proceeding  by  bill  against  a  Peer;  for  if  a  Peer  were  in  the  custody  of  the  marshal 
of  the  King's  MarshaUea  (as  he  may  by  law  be  upon  a  criminal  charge),  whilst  he 
remains  in  such  custody  a  bill  may  be  exhibited  against  him  in  the  Court  of  King's 
Bench,  as  against  any  other  person.  In  that  case  the  objection  could  not  hold.  In 
other  cases  if  it  could  avail,  it  should  be  taken  by  plea  in  abatement,  as  a  reason  for 
not  answering  to  the  bill.  If  not  so  taken,  but  the  party  makes  defence,  and  answers 
to  the  bill,  [306]  the  jurisdiction  of  the  Court  is  admitted,  and  the  objection  waived ; 
and  it  cannot  afterwards  be  received.  The  party  by  making  a  full  defence,  by  praying 
an  imparlance,  and  pleading  to  the  merits,  submits  to  answer,  and  by  praying  that 
those  merits  may  be  inquired  of  by  a  jury,  admits  that  the  Court  has  on  those  very 
proceedings  power  to  direct  and  take  the  inquiry.  Even  in  ancient  times,  when  the 
jurisdiction  of  the  Court  of  King's  Bench  to  proceed  by  bills  seems  to  have  been 
confined  to  the  case  of  persons  actually  prisoners  of  the  Court,  so  that  others  (except 
perhaps  the  officers  of  the  Court)  were  not  compellable  to  answer  to  a  bill,  yet  it  was 
\<a  the  election  of  others  so  to  answer  if  they  would;  and  if  they  did  answer,  the 
proceeding  against  them  by  bill  was  good.  This  appears  by  Brook's  Abridgement, 
tit.  Bill,  PI.  6,  and  Responder,  PI.  30.  As  this  objection  might  be  thus  waived  by  a 
common  person,  so  a  Peer  in  this  case  may  waive  his  privilege  ;  and  he  doss  waive  it, 
if  he  does  not  insist  upon  it  at  the  proper  time.  The  objection  cannot  now  be 
allowed  in  this  action,  without  determining  not  only  that  every  judgment  that  has 
been  had  against  a  Peer,  where  the  proceeding  has  bean  by  bill,  is  illegal ;  but  that 
all  such  judgments  given  within  the  last  twenty  years,  though  upon  the  authority 
of  adjudged  cases,  and  the  constant  practice  of  the  Court  of  King's  Bench,  are  liable 
to  be  reversed  by  writ  of  error. 

After  argument  at  the  bar  of  the  House,  the  following  questions  were  proposed 
to  the  Judges. 

I.  Whether  the  Court  of  King's  Bench  has  any  jurisdiction  to  hold  plea  in  a 
personal  action  against  a  Peer  of  the  realm,  and  Lord  of  Parliament,  who  is  neither 
in  the  custody  of  the  marshal,  nor  is  an  officer  or  minister  of  that  Court,  without  the 
King's  original  writ  issuing  out  of  his  Chancery,  to  warrant  such  action  I 

II.  If  the  Court  hai  no  such  jurisdiction,  can  it  derive  such  jurisdiction  from  the 
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acquiescence  of  the  Defendant  by  pleading  to  issue,  and  proceeding  to  trial  in  an  action 
commoncud  without  the  King's  original  writ? 

Ill  answer,  Lord  Chief  Justice  Eyre  stated  the  unanimous  opinion  of  the  Judges, 
that  the  first  (luestion  would  have  a(i-[307]-niitted  considerable  doubt,  if  the  ol)jectioii 
bad  been  made  in  an  earlier  stage  of  the  cause,  and  that  the  cases  of  Sai/  v.  Lord  liijron, 
and  Gosling  v.  Lmd  irei/mou/h,  were  not  to  be  considered  as  decisive  authorities  on 
the  subject.  But  that  after  pleading  in  chief,  it  was  too  late  for  the  Defendant  to 
object  to  the  jurisdiction  of  the  Court. 

Judgment  affirmed. 

Dixon  against  Birch  and  Tyte.     Monday,  May  26tb,  1794. 

A.  grants  an  annuity  to  B.  the  whole  of  which  B.  assigns  to  C.  There  being  a 
memorial  inrolled  of  all  the  original  securities,  it  is  not  necessary  that  there  should 
be  also  one  of  the  assignment  (n)'. 

In  this  case  a  rule  was  granted  to  shew  cause  why  an  indenture,  bond  and  warrant 
of  attorney  entered  into  to  secure  an  annuity  should  not  be  given  up  to  bo  cancelled, 
and  the  money  levied  under  an  execution  staid  in  the  hands  of  the  sheriff.  The  facts 
were  simply  these ;  Birch  granted  the  annuity  to  Dixon,  Tyte  joining  as  a  security, 
Dixon  assigned  the  whole  of  it  to  Cousins,  and  the  execution  issued  in  the  name  of 
Dixon  :  there  was  a  memorial  of  the  oiiginal  indenture,  bond  and  warrant,  but  none 
of  the  assignment  from  Dixon  to  Cousins,  on  the  omission  of  which  the  application 
to  the  Court  was  fouwded.  But  after  arguraent,  the  Court  held  that  as  there  was 
a  memorial  of  the  original  secuiities  inrolleil,  the  object  of  the  statute  17  Geo.  3,  c.  26, 
which  was  the  protection  of  the  grantor  was  fully  complied  with,  and  it  was  not 
necessary  to  inroll  the  assignment. 

Kule  discharged  (b). 

[308]      Brandon   and  Others,  Assignees  of  Brandon,  a   Bankrupt,  against  Pate. 

Monday,  May  26th,  1794. 

The  assignees  of  a  bankrupt  may  recover  from  the  winner,  money  lost  by  the 
bankrupt  before  bis  bankruptcy  at  play,  in  an  action  of  debt  on  the  Stat.  9  Anne, 
c.  14(«)2. 

This  was  an  action  of  debt,  brought  to  recover  money  lost  by  the  bankrupt  at 
hazard;  and  the  first  count  of  the  declaration  stated  "that  whereas  before  the 
bankruptcy  of  the  said  Abraham  Brandon,  and  within  three  months  next  before  the 
commencement  of  this  action,  to  wit,  on  i^'c.  at  &c.  the  said  Robert  (the  Defendant) 
received  to  the  use  of  the  said  Abraham  Brandon  the  sum  of  one  hundred  and  seventy- 
eight  pounds  and  ten  shillings  of  lawful  money  of  Great  Britain,  being  so  much 
money  lost  by  the  said  Abraham  Brandon  to  the  said  Robert  at  one  sitting,  by  then 
and  there  playing  with  him  together  with  certain  other  persons,  to  the  said  Sarah 
Thomas  and  Daniel  Isaac  (the  Plaintiffs)  unknown,  at  a  certain  game  called  Hazard, 
anil  which  money  so  lost  was,  on  the  day  and  year  aforesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  paid  by  the  siid  Abraham  Brandon  to  the  saiil  Robert 

(a)'  [Vide  Hammond  v.  Foister,  5  Term  Rep.  635.] 

(b)  A  similar  decision  has  lately  taken  place  in  the  Court  of  King's  Bench,  Bromleg 
V.  Greatliead,  Hil.  34  Geo.  3.  Hunt  on  Annuities,  188,  in  which  case,  as  well  as  in 
the  present,  the  whole  annuity  was  assigned  to  one  person.  But  if  it  had  been 
assigned  in  parts  to  different  persons,  it  8ei!ms  necessary  from  the  case  of  The  Duke  of 
Bolton  V.  JFilliams,  4  Brown's  Chan.  Cas.  297,  that  each  assignment  should  be  registered. 
So  also  where  a  gross  sum  arising  from  a  certain  fund  is  given  to  trustees  for  the 
payment  of  several  annuities,  the  memorial  is  bad,  if  it  state  the  grant  to  be  of  only  one 
annuity  of  such  gross  sum.  Uood  v.  Burlton,  4  Brown's  Chan.  Cas.  121.  Hunt  on 
Annuities,  79. 

(«)'•'  [Vide  Holmes  v.  JFalsh,  7  T.  R.  458,  where  assignees  recovered  the  penalty 
against  a  person  convicted  of  falsely  swearing  to  a  debt.  See  also  Clark  v.  Calvert, 
8  Taunt.  750.] 
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the  winner  thereof;  whereby  and  according  to  the  form  of  a  certain  act  made  in  the 
ninth  year  of  the  reign  of  Queen  Anne,  intitled  'an  act  for  the  better  preventing  of 
excessive  and  deceitful  gaming,'  an  action  accrued  to  the  said  Abraham  Brandon 
before  he  became  a  bankrupt,  to  demand  and  have  of  and  from  the  said  Robert,  the 
said  sum  of  one  hundred  and  seventy-eight  pounds  and  ten  shillings,  parcel  of  the 
said  sum  of  seven  hundred  and  fourteen  pounds  above  demanded."  The  second  count 
stated  that  before  the  bankruptcy  of  the  said  Abraham  Brandon,  and  within  three 
months  next  before  the  commencement  of  this  action,  to  wit,  on  &c.  at  &e.  the  said 
Abraham  lost  to  the  said  Robert  at  one  sitting,  by  then  and  there  playing  with  the 
said  Robert  at  the  said  game  called  Hazard,  another  large  sum  of  money,  to  wit,  the 
sum  of  one  hundred  and  seventy-tight  pounds  and  ten  shillings,  of  like  lawful  money, 
and  on  the  day  and  year  aforesaid,  at,  &c.  paid  the  said  sum  of  money  so  lost  as  last 
aforesaid  to  the  said  Robert  the  winner  thereof ;  and  which  said  last  mentioned  sum 
of  money  was  not  repaid  to  the  said  Abraham  Brandon  at  any  time  before  his  said 
bankruptcy,  &c.  The  third  count  stated  that  the  Defendant  after  the  bankruptcy 
was  indebted  to  the  Plaintiffs  as  assignees,  &e.  similar  to  the  second  count.  The 
fourth  count  [309]  was  for  money  had  and  received  by  the  Defendant  to  the  bankrupt's 
use  before  his  bankruptcy. 

There  was  a  general  demurrer  to  the  three  first  counts,  and  nil  debet  pleaded  to 
the  last. 

This  demurrer  was  twice  argued  ;  the  first  time  in  Hilary  Term  by  Runnington, 
Serjt.,  for  the  Defendant,  and  Lawrence,  Serjt.,  for  the  Plaintiffs;  and  a  second 
time  in  the  present  term,  by  Bond,  Serjt.,  for  the  Defendant,  and  Adair,  Serjt.,  for 
the  Plaintiifs.  In  support  of  the  demurrer,  the  substance  of  the  arguments  was  as 
follows. 

The  assignees  of  the  bankrupt  cannot  maintain  this  action,  since  there  was  not 
such  a  debt  due  to  him  as  could  be  vested  in  them  by  the  assignment.  At  common 
law  gaming  was  not  illegal,  and  when  a  statute  makes  that  unlawful  which  before  was 
lawful,  and  points  out  a  pirtieular  mode  of  proceeding,  that  mode  must  be  pursued. 
Cro.  Jac.  644,  Castle's  case,  2  Burr.  803,  Bex  v.  Robinson.  Now  the  statute  9  Anne, 
c.  14,  which  gives  the  action  to  the  loser  of  101.  to  recover  the  money  back  from  the 
winner,  enacts  that  if  within  three  months  the  loser  does  not  himself  sue,  the  action 
may  be  brought  by  a  common  informer,  who  shall  recover  the  same  and  treble  the 
value  together  with  costs.  The  right  of  action  therefore  is  personal  in  the  loser,  of 
which,  if  he  does  not  avail  himself,  it  passes  to  another  person  :  there  cannot  be  then 
a  debt  vested  in  him  which  will  go  to  his  representatives  under  a  commission  of  bank- 
rupt. It  depentls  on  the  choice  of  the  losei',  whether  he  or  a  common  informer  shall 
recover  the  money,  and  no  debt  or  duty  could  vest  in  him  till  he  made  his  election  by 
commencing  the  action,  by  parity  of  reason  to  other  cases  of  election,  where  nothing 
passes  before  election  made.  Co.  Litt.  145  a.  2  Co.  35  a.  Heyward's  case.  Theie  is 
also  another  reason  why  this  action  cannot  be  supported;  the  stat.  12  Geo.  2,  c.  8, 
makes  the  playing  at  hazard  equally  penal  both  to  the  winner  and  the  loser,  and  when 
both  parties  are  equally  criminal,  the  maxim  may  be  applied,  "in  pari  delicto  potior 
est  conditio  defendentis,"  according  to  the  doctrine  of  the  cases  of  Smith  v.  Bromley, 
Dougl.  696  in  uotis,  Clarke  v.  Shee,  Cowp.  197,  Browning  v.  Morris,  id.  790,  Jacques  v. 
Golightly,  2  Black.  1073. 

On  behalf  of  the  Plaintiffs,  it  was  contended  that  the  loser  of  the  money  had  a 
debt  vested  in  him  from  the  winner,  and  [310]  being  vested,  that  it  passed  to  his 
assignees.  The  statute  enacts,  that  the  loser  may  recover  the  money  by  action  of 
debt,  and  when  it  prescribes  the  form  of  the  declaration,  it  says  "in  which  action  it 
shall  be  sufficient  for  the  Plaintiff  to  allege,  that  the  Defendant  or  Defendants  are 
indebted  to  the  Plaintitf,  or  received  to  the  Plaintiff's  use  the  monies  so  lost  and  paid, 
or  convui  ted  the  goods  won  of  the  Plaintitf  to  the  Defendant's  use."  Now  the  two 
first  of  these  phrases  clearly  imply  that  a  debt  is  due  to  the  plaintiflf,  and  the  last, 
that  the  property  of  the  goods,  where  goods  have  been  lost,  is  also  in  him.  In 
Turner  v.  IVarren,  2  Stra.  1079,  the  sum  lost  was  considered  so  much  as  a  debt,  that 
the  winner  was  holden  to  bail :  and  in  Bimes  v.  Booth,  2  Black.  1226,  it  is  said  by  one 
of  the  judges,  that  the  statute  makes  the  winning  101.  at  sitting  a  nullity,  and  there- 
fore gives  the  loser  an  action  to  recover  back  what  still  properly  continues  to  be  his 
own  money  :  and  in  both  those  cases  the  statute  is  considered  as  a  remedial  law  with 
respect  to  the  loser ;  and  being  remedial,  it  is  to  be  liberally  construed  for  the  purpose 
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of  the  remedy.  With  regard  to  the  supposed  analogy  from  cases  of  election,  it  is  to 
be  obsorverl  that  the  party  here  has  not  an  election  to  do  one  of  two  things,  but  only 
to  do  one  thing,  or  leave  it  undone. 

Lord  Chief  Justice  Eyre.  After  two  arguments,  I  still  feci  a  difficulty  in  saying 
this  action  cum  be  maintained.  It  seems  to  me  that  unless  a  duty  attached  in  the 
bankrupt,  the  action  cannot  be  supported.  Now  if  there  was  any  duty  in  him,  it 
must  have  been  given  by  the  statute,  and  not  in  consequence  of  any  supposed  contract. 
But  though  the  statute  has  vested  a  right  of  action  in  the  loser,  liable  to  be  divested 
at  the  expiration  of  three  months,  yet  I  think  no  duty  vests  in  him  till  the  action  ia 
brought  (a)'.  If  there  be  a  duty  in  him  on  principle,  it  is  difficult  to  deny  that  it 
would  go  to  his  executors,  or  that  they  might  maintain  an  action  against  the  executors 
of  the  winner,  but  the  statute  enacts,  that  if  the  party  himself  does  not  sue  within 
three  months,  any  other  person  may  bring  the  action.  On  principle  too,  it  should 
srem,  that  if  there  be  a  duty,  assumpsit  would  lie  for  it;  but  that  cannot  be,  as  the 
statute  specities  an  action  of  debt.  It  appears  therefore  to  me  to  bo  the  plainest  and 
best  construction  to  say,  that  no  duly  is  fixed  in  the  loser  till  the  action  is  brought. 

[311]  Heath,  J.  An  executor  clearly  could  not  bring  the  action,  which  by  the 
statute  is  limited  to  the  loser  himself,  within  the  three  months.  But  the  assignees  of 
a  bankrupt  are  diflferent  from  other  representatives;  for  if  the  party  himself  wore  to 
recover  the  money,  he  must  pay  it  over  to  the  assignees.  It  is  to  be  considered  as 
part  of  the  bankrupt's  estate,  which  has  wrongfully  passed  to  the  winner;  and  if  so, 
the  assignees  have  a  right  to  it,  and  ought  in  reason  to  sue  for  it.  It  cannot  possibly 
be  of  any  benefit,  to  hold  that  the  debt  does  not  vest  in  the  assignees,  and  this  being 
a  remedial  statute,  we  are  so  to  construe  it  as  best  to  answer  the  purpose  for  which  it 
was  made. 

RooKE  J.  I  am  of  opinion  that  this  action  may  bo  maintained.  The  meaning  of 
the  act  is,  that  the  money  lost  and  paid  to  the  winnei  is  part  of  the  i)ro|)orty  of  the 
loser.  Upon  this  principle  it  was  holden  in  the  case  in  Strange,  that  the  loser  niiglit 
make  an  affidavit  of  debt,  and  hold  the  winner  to  bail.  This  is  also  a  remedial  act, 
and  there  is  a  clear  distinction  between  remedial  and  penal  acts,  that  in  the  former,  a 
debt  is  due  to  the  party  grieved  before  the  commencement  of  the  action,  but  not  in 
the  latter.  As  the  money  then  was  part  of  the  estate  of  the  bankrupt,  the  assignees 
had  a  right  to  sue  for  the  recovery  of  it. 

Lawrence,  J.,  having  argued  the  case  while  at  the  bar,  gave  no  opinion. 

Lord  Ch.  J.  As  I  find  that  my  Brothers  are  of  a  different  opinion  from  me,  I 
submit  to  their  authority.     Therefore  let  there  be 

Judgment  for  the  Plaintiffs. 

End  of  Easter  Term. 


[312]  Ca.ses  Argued  and  Determined  in  the  Courts  of  Common  Pleas,  and 
Exchequer  Chamber,  in  Trinity  Term,  in  the  Thirty-Fourth  Year  of 
THE  Keign  of  George  III. 

PuLUN,  one,  &c.  against  Stokes,  one,  &c.     Wednesday,  June  ■25th,  1794. 

In  the  Exchequer  Chamber  in  Error. 

It  is  not  assignable  for  error,  that  the  plaintiff  is  ailjudged  to  be  in  misericordia 
instead  of  the  Defendant  (a)2.  A.  having  recovered  judgment  against  B.  and  a  fi.  fa. 
being  delivered  to  the  sheriff,  in  consideration  that  A.  at  the  special  instance  and 
request  of  C.  had  requested  the  sheriff'  not  to  execute  the  writ,  C.  promised  to  pay 
A.  the  debt  and  costs,  together  with  the  sheriff's  poundage,  bailill's  fees,  and  other 
charges. — On  a  judgment  by  default  and  error  brought,  the  promise  was  holden  to 
be  binding  on  C,  though  it  was  not  averred  that  the  sheriff  did  in  fact  di^sist  from 

(a)'  [No  right  or  duty  vests  before  action  brought,  where  the  suit  is  by  a  common 
informer  (2  Bi.  Com.  437),  but  quiere  where  the  party  grieved  sues?] 

{ay  [Accord.  Myddldon  v.  JVynn,  Wilies,  597.     Humble,  v.  Bland,  6  T.  E.  255.] 
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the  execution,  nor  what  the  amount  of  the  poundage,  &c.  was,  nor  that  the  Defen- 
dant had  uotice  of  such  amount. 

In  this  case,  the  first  count  of  the  declaration  stated  that  the  Defendant  in  error 
had  recovered  judgment  in  the  Court  of  King's  Bench  against  one  Mathias  Taylor  for 
a  debt  of  4001.  and  63s.  costs,  and  had  sued  out  a  fi.  fa.  directed  to  the  sheriff  of 
Somersetshire,  &c.  "  and  thereupon  afterwards,  and  before  the  said  sum  of  4001. 
together  with  sixty-thi'ee  shillings  so  as  aforesaid  recovered  were  made  of  the  said 
goods  and  chattels  of  the  said  Mathias  Taylor,  and  whilst  the  same  writ  was  in  force, 
to  wit,  on  the  23d  day  of  April  in  the  year  of  our  Lord  one  thousand  [313]  seven 
hundred  and  ninety-three,  at  the  city  of  Bristol  aforescaid,  he  the  said  James  (the 
Plaintiff  in  error),  in  consideration  that  the  said  Thomas  (the  Defendant  in  error),  at 
the  special  instance  and  request  of  the  said  James,  would  then  and  there  withdraw  the 
said  execution,  and  would  forbear  and  desist  from  further  execntiTig  the  said  writ, 
undertook  to  indemnify  the  said  Thomas  against  any  loss  or  damage  that  might 
happen  in  consequence  of  his  withdrawing  the  execution  then  levied,  and  did  promise 
to  pay  and  to  satisfy  to  him  the  sum  of  2251.  10s.  being  for  principal,  interest  and 
costs  due  to  him  from  the  said  Mathias  Taylor,  together  also  with  sheriff's  poundage, 
bailiff's  fees,  and  other  incidental  charges,  on  the  14th  day  of  May  then  next,  to  wit, 
at  Bristol  aforesaid  ;  and  the  said  Thomas  in  fact  says,  that  he  confiding  in  the  promise 
and  undertaking  of  the  said  James  in  form  aforesaid  made,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  did  withdraw  the  said  execution,  and  did  forbear 
and  desist  from  executing  the  said  writ,  and  the  said  Thomas  in  fact  says,  that  he  hath 
not  yet  been  paid  and  satisfied  the  said  sum  of  4001.  and  sixty-three  shillings,  or  any 
part  thereof,  so  as  aforesaid  recoveied  by  bira  against  the  said  Mathias  Taylor,  but 
the  same  and  every  part  thereof  still  remains  due  and  unsatisfied,  whereof  the  said 
James  afterwards,  to  wit,  on  the  said  14th  day  of  May  in  the  year  aforesaid,  and  often 
afterwards,  to  wit,  at  Bristol  aforesaid,  had  notice,  yet  the  said  James  not  regarding 
bis  promise,  &c." 

The  second  count,  after  stating  similar  matter  of  inducement,  went  on,  "and  there- 
upon afterwards,  and  before  the  said  last-mentioned  sum  of  four  hundred  pounds, 
together  with  sixty-three  shillings,  were  made  of  the  goods  and  chattels  of  the  said 
Mathias  Taylor,  and  whilst  the  last-mentioned  writ  was  in  force,  to  wit,  on  the  said 
23d  day  of  April  in  the  said  year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
three,  at  Bristol  aforesaid,  he  the  said  James  in  consideration  that  the  said  Thomas,  at 
the  like  special  instance  and  request  of  the  said  James,  had  then  and  there  requested 
the  said  sheriff  to  forbear  and  desist  from  executing  the  said  writ,  undertook  and  to  the 
said  Thomas  then  and  there  faithfully  promised  to  pay  him  the  sum  of  two  hundred 
and  twenty-five  pounds,  and  ten  shillings,  being  for  principal,  interest  and  costs  due 
to  him  from  the  said  Mathias  Taylor,  together  with  sheriff's  poundage,  bailiff's  fees, 
and  other  incidental  charges,  on  the  14th  day  of  May  then  next  at  the  city  of  Bristol 
aforesaid,  in  the  county  of  the  same  city,  &c."     There  were  also  the  common  counts. 

[314]  The  Plaintiff  in  error  let  judgment  go  by  default  in  the  court  below,  and 
having  brought  a  writ  of  error,  assigned  the  common  errors,  and  "that  the  said  James 
Pullin  (the  Plaintiff  in  error),  is  not  in,  or  by  the  judgment  aforesaid,  amerced  or 
declared  or  adjudged  to  be  in  misericordia  or  mercy,  but  on  the  contrary  the  said 
Thomas  Stokes  (the  Defendant  in  error)  is  adjudged  to  be  in  mercy." 

This  was  argued  by  Lawes  for  the  Plaintiff  in  error,  who  contended  that  the 
judgment  was  erroneous  on  two  grounds: — 1.  Because  the  Defendant  in  the  action 
was  in  misericordia  instead  of  the  Plaintiff.  2.  Because  the  second  count  was  bad  for 
want  of  a  consideration,  and  also  for  want  of  averments;  and  the  damages  being 
general,  if  either  count  were  defective,  it  was  a  good  reason  for  reversing  the  judgment. 
1.  This  is  not  a  case  within  the  statute  16  and  17  Car.  2,  c.  8,  which  indeed  enacts, 
"  that  no  judgment  shall  be  reversed  for  want  of  misericordia  or  capiatur,  or  by  reason 
that  a  capiatur  is  entered  for  a  misericordia  or  a  misericordia  is  entered  where  a 
capiatur  ought  to  have  been  entered;"  but  here  the  misericordia  is  annexed  to  the 
wrong  person,  to  the  Defendant  instead  of  tlie  Plaintiff,  a  fault  for  which  the  statute 
does  not  provide  a  remedy.  2.  A  consideration  necessary  to  support  an  assumpsit  must 
be  such  as  is  either  beneficial  to  one  party  or  detrimental  to  the  other.  Now  in  the  second 
count  it  is  merely  stated,  that  the  Defendant,  in  consideration  that  the  Plaintiff,  at  his 
special  instance  and  request,  had  requested  the  sheriff  to  forbear  from  executing  the  writ, 
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promised  to  pay  the  debt  and  costs,  together  with  sherifT's  poundage,  bailiff's  fees,  and 
other  incidental  charges,  &c. ;  but  it  is  not  averred  that  the  sherilTdid  actually  forbear  ;  if 
be  did  not,  tiiere  was  no  detiitucnt  to  the  Plaintiff,  and  clearly  the  Defendant  in  either 
case  received  no  benefit.  The  Plaintiff  ought  also  to  have  shewn  that  the  sheriff  was 
bound  to  attend  to  his  request,  if  it  had  been  made,  otherwise  the  consideration  fails. 
But  a  sheriff  is  not  bound  to  attend  to  such  a  request,  after  the  writ  is  delivered  to 
him  ;  as  on  the  one  hand  he  cannot  refuse  to  execute  the  process  of  the  Court,  so  on 
the  other,  he  has  a  right  to  go  on  with  the  execution  to  secure  his  poundage,  which 
arises  on  the  fact  of  seizure.  In  1  Roll.  Abr.  23,  c.  27,  it  is  said,  that  "if  A.  lease 
land  to  B.  at  will,  and  A.  promise  B.,  that  in  consideration  that  he  will  surrender  the 
estate  at  will  to  him,  that  A.  will  provide  a  par[315]-sonagc  for  I.  S.,  this  is  not  a 
good  consideration  to  have  an  action,  becau.'^e  he  ni;iy  determine  the  lease  at  will  at  his 
pleasure;"  so  in  the  present  case,  the  Plaintiff  might  have  revokeii  his  request  to  the 
sheriff  immediately  after  he  had  made  it.  Another  defect  in  the  count  i.o,  that  though 
it  isststed  that  the  Defendant  undertook  to  pay  the  poundage,  bailiff's  fees,  and  charges, 
there  is  no  averment  what  the  amount  of  the  poundage,  &c.  was,  or  that  he  had  notice 
of  it ;  for  as  he  could  not  of  himself  know  that  amount,  there  could  be  no  default  on 
his  part  till  notice  was  given  him  of  the  sum  he  was  to  pay.     Hardr.  42. 

Praed,  contr4.  With  regard  to  the  first  objection  taken  on  the  other  side,  it  seems 
only  necessary  to  observe,  that  the  statute  16  and  17  Car.  2,  after  specifying  the 
objections  which  shall  not  prevail  to  reverse  a  judgment,  goes  on  to  say,  "all  such 
omissions,  variances,  defects,  and  all  other  matters  of  like  nature,  not  being  against 
the  right  of  the  matter  of  the  suit,  nor  whereby  the  issue  or  tiial  are  altered,  shall  be 
amended  by  the  justices  or  other  judges  of  the  courts  where  such  judgments  are  or 
shall  be  given,  or  whereunto  the  record  is  or  shall  be  removed  by  writ  of  error."  The 
Stat,  also  27  Eliz.  c.  8,  which  first  institute<l  the  Court  of  Exchequer  Chamber  as  a 
Court  of  Appeal  from  the  King's  Bench,  expressly  "excepts  errors  to  be  assigned,  for 
any  want  of  form  in  any  writ,  return,  plaint,  bill,  declaration,  or  other  pleading,  process, 
verdict  or  jiroceeding  whatever;"  and  the  4  Ainic,  c.  16,  s.  2,  extends  the  statutes 
of  Jeofail  to  judgments  by  default. 

As  to  the  second  point,  supposing  for  the  sake  of  argument,  that  the  second  count 
were  defective,  yet  the  fiist  is  good,  and  a  court  of  error  maj'  award  a  venire  de  novo  to 
assess  damages  on  that  count.  Grant  v.  Aslle,  Dougl.  722.  But  in  truth  there  is  a 
good  consideration  disclosed  on  the  second  count.  The  slightest  detriment  to  the 
Plaintiff  is  sufficient,  3  Burr.  1673,  and  here  it  is  to  be  presumed  that  the  sheriff  did 
not  proceed,  for  if  he  had  so  done  after  the  Plaintifl's  request  he  would  have  been 
liable  to  have  the  proceedings  set  aside  with  costs.  With  respect  to  the  notice,  the 
amount  of  the  poundage,  &c.,  was  a  fact  as  much  within  the  knowledge  of  one  party 
as  the  other. 

The  Court  held  that  all  the  objections  failed  :  that  clearly  there  could  be  no  error 
assigned  with  respect  to  the  misericordia ;  that  as  to  the  consideration  of  the  promise 
in  the  second  count,  it  [316]  was  sufficient  to  state  the  request  to  forbear,  if  the  contrary 
did  not  appear,  that  i.=,  that  the  sheriff  did  not  desist  from  proceeding  in  the  execution  ; 
and  that  though  the  want  of  statement  of  notice  might  have  been  a  ground  of  special 
demurrer,  yet  as  the  amount  of  the  poundage  was  capable  of  being  ascertained  on 
a  writ  of  inquiry,  it  was  not  a  substantial  objection  in  error. 

Judgment  affirmed. 

GOODALL  against  Skelton.     Saturday,  June  26th,  1794. 

[Applied,  Boulter  v.  Aiiwtt,  1833,  1  Cr.  &  M.  335.] 

A.  agrees  to  sell  goods  to  B.  who  pays  a  certain  sum  of  money  as  earnest ;  the  goods 
are  packed  in  cloths  furnished  by  B.  and  deposited  in  a  building  belonging  to  A. 
till  B,  shall  send  for  them,  but  A.  declares  at  the  same  time  that  they  shall  not  be 
carried  away  till  he  is  paid.     This  is  not  a  delivery  to  B  (a). 

This  was  an  action  for  goods  sold  and  delivered,  in  which  a  verdict  was  found  for 

(a)  [The  question  as  to  the  delivery  of  goods  arises  in  many  different  ways : — 
1.  What  delivery  is  sufficient  to  complete  the  contract,  so  as  to  pass  the  property 
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the  Plaintiff,  with  liberty  for  the  Defendant  to  move  for  a  new  trial  or  a  nonsuit,  in 
case  the  Court  should  be  of  opinion,  on  the  report  of  the  evidence,  that  the  action 
could  not  be  maintained. 

The  material  facts  which  appeared  from  Mr.  J.  Ashhurst's  report,  were,  that  the 
Plaintiff  had  agreed  to  sell  a  quantity  of  wool  to  the  Defendant,  that  a  shilling  earnest 
was  paid  on  the  part  of  the  Defendant  to  bind  the  bargain,  that  the  wool  was  packed 
in  cloths  furnished  by  the  Defendant  for  that  purpose,  and  left  at  a  hovel  belonging 
to  the  Plaintiff,  and  that  the  Defendant  was  to  send  his  waggon  in  a  few  days  to  take 
it  away.  But  while  the  Defendant's  servant  was  weighing  and  packing  it,  and  proposing 
to  the  Plaintiff  to  fix  the  time  when  the  waggon  should  come,  the  Plaintiff  declared 
that  "it  should  not  go  off  his  premises  till  he  had  the  money  for  it." 

Le  Blanc,  Serjt.,  shewed  cause  against  the  rule,  by  contending  that  as  the  wool 
was  packed  in  the  Defendant's  cloths,  and  deposited  in  a  particular  place  till  his  waggon 
should  come  and  take  it  away,  there  was  a  delivery  to  him.  But  the  Court  (absent 
the  Lord  Chief  Justice)  were  so  clearly  of  a  different  opinion,  that  they  stopped  the 
counsel  on  the  other  side. 

BULLER  J.  In  general,  in  questions  of  this  sort,  the  usage  of  trade  is  resorted  to 
in  order  to  shew  whether  there  has  been  a  delivery  or  not :  as  in  the  case  of  wharfs 
and  the  like.  But  here  the  evidence  is  that  the  Plaintiff  peremptorily  insisted  on 
not  parting  with  the  goods  till  he  was  paid  ;  clearly  therefore  there  was  no  delivery. 

[317]  Heath,  J.  The  Plaintiff  seems  to  me  to  have  countermanded  the  delivery 
of  the  wool. 

ROOKE,  J.,  of  the  same  opinion.  The  Plaintiff  had  a  right  over  the  goods  at  the 
time,  and  if  so,  they  were  not  delivered  ;  for  if  they  had  been  delivered,  that  right 
would  have  been  in  the  Defendant. 

Rule  absolute  for  a  nonsuit. 

Lynn  and  Another  against  Bruce.     Tuesday,  July  1st,  179i. 

A.  declared,  that  in  consideration  that  he  at  the  request  of  B.  had  consented  and 
agreed  to  accept  and  receive  from  B.  a  composition  of  so  much  in  the  pound  upon 
a  certain  sum  of  money  owing  from  B.  to  A.  in  full  satisfaction  and  discharge  of 
the  debt,  B.  promised  to  pay  the  composition  ;  this  was  not  a  good  consideration 
to  support  an  assumpsit  against  B.,  a  mere  accord  not  being  a  ground  of  action  (a). 

This  was  an  action  of  assumpsit.  The  first  count  of  the  declaration  was  on  a 
forbearance  to  sue  on  a  bond  given  by  the  Defendant  to  the  Plaintiffs  for  2001.  The 
second  was  as  follows;  "and  whereas  also  afterwards,  &c.  in  consideration  that  the 
said  Robert  and  Thomas  (the  Plaintiffs)  at  the  special  instance  and  request  of  the  said 
Charles  (the  Defendant)  had  then  and  there  consented  and  agreed  to  accept  and  receive, 
of  and  from  the  said  Charles,  a  certain  composition  of  fourteen  shillings  in  the  pound, 
and  so  in  proportion  for  a  lesser  sum  than  a  pound,  upon  a  certain  other  sum  of  one 
hundred  and  five  pounds  five  shillings  and  two  pence,  then  due  and  owing  from  the 
said  Charles  to  the  said  Robert  and  Thomas,  upon  and  by  virtue  of  a  certain  other 

to  the  purchaser.  Hanson  v.  Meyer,  6  East,  614.  Rugg  v.  Minett,  11  East,  210. 
Wallace  v.  Breeds,  13  East,  522.  Busk  v.  Davis,  2  M.  &  S.  397.  Zagury  v.  Furnell, 
2  Campb.  N.  P.  C.  240.     Austen  v.  Craven,  4  Taunt.  644.      [Fhite  v.  JFiles,  5  Taunt.  176. 

2.  What  delivery  is  sutiicient  to  defeat  the  right  of  stoppage  in  transitu.  Hammond 
V.  Andersm,  1  Bos.  &  Pul.  N.  R.  69.  Scott  v.  ^Pettit,  3  Bos.  &  Pul.  469.  Whitehouse 
V.  Frost,  12  East,  614.  Stoveld  v.  Hughes,  14  East,  308.  Hurri/  v.  Mangles,  1  Campb. 
N.   P.   C.   452.     Harman  v.   Anderson,  2   Campb.    N.  P.   C.   242.      Withers  v.   Lyss, 

4  Campb.  N.  P.  C.  237.  Spear  v.  Travers,  4  Campb.  N.  P.  C.  251.  Lucas  v.  Darrein, 
1  B.  Moore,  29.  Green  v.  Haythorne,  1  Stark.  N.  P.  C.  447.  Halves  v.  Watson,  2  B. 
&  C.  540.     1  R.  &  M.  N.  P.  C.  6,  and  see  the  note  there. 

3.  What  delivery  is  sufficient  to  constitute  an  acceptance  of  goods  under  the 
Statute  of  Frauds.  Chaplin  v.  Rogers,  1  East,  192.  Elmore  v.  Stone,  1  Taunt.  458. 
Howe  V.  Palmer,  3  B.  &  A.  321.     Tempest  v.  Fitzgerald,  id.  680.     Hanson  v.  Armitage, 

5  B.  &  A.  557.  Carter  v.  Toussaint,  5  B.  &  A.  855.  Baldey  v.  Parker,  2  B.  &  C.  37. 
Bentall  v.  Burn,  3  B.  &  C.  423.     Phillips  v.  Bistolli,  2  B.  &  C.  511.] 

(a)  [Vide  James  v.  David,  5  T.  R.  141.] 
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writing  obligatory,  bearing  date,  &c.  made  and  executed  by  tbe  said  Charles  to  the 
said  Robert  and  Tbonias,  whereby  he  became  held  and  firmly  bound  to  them,  in  the 
sum  of  two  hundred  |)ound8,  in  full  salisfaciion  and  discharge  of  the  siid  last  mentioned 
writing  obligatory,  and  all  monies  due  thereon,  he  the  said  Charles  undertook  and 
then  and  thtre  faithfully  promised  the  said  Kobert  and  Thomas  to  pay  them  the  said 
composition  of  fourteen  shillings  in  the  pound,  antl  so  in  proportion  for  a  lesser  sum 
than  a  [  ound,  upon  the  said  last  mentioned  sum  of  one  hundred  and  five  pounds  five 
shillings  and  two  pence,  upon  request;  and  the  said  Kobert  and  Thomas  in  fact  say, 
that  the  said  composition  of  fourteen  shillings  in  the  pound,  and  so  in  proportion 
for  a  lesser  sum  than  a  pound,  upon  tbe  said  last  mentioned  sum  of  one  hundred  and 
five  pounds  five  shillings  antl  two  pence,  amounted  to  a  large  sum  of  money,  to  wit, 
tbe  turn  of  seventy-three  pounds  thirteen  shillings  and  sixpence,  to  wit,  at  Westminster 
aforesaid,  whereof  the  said  Charles  afterwards,  to  wit,  [318]  on  the  same  day  and 
year  last  aforesaid,  at  Westminster  aforesaid,  had  notice;  and  although  the  said 
Charles  hath  paid  to  the  said  Robert  and  Thomas  a  certain  sura  of  money,  to  wit,  the 
sum  of  seventy  pounds  and  six  shillings,  part  of  tbe  said  last  mentioned  sum  of  seventy- 
three  pounds  tbiiteen  shillings  and  six  pence,  the  amount  of  the  said  last  mentioned 
composition,  yet  the  said  Charles  not  regarding,  &c.  hath  not  yet  paid  the  sura 
of  three  pounds  seven  shillings  anil  six  pence,  being  the  residue  of  the  saitl  sura  of 
seventy-three  pounds  thirteen  shdlings  and  six  pence,  the  composition  last  aforesaid, 
or  any  part  thereof,  &c." 

A  verdict  having  been  found  for  the  Plaintiffs  on  the  whole  declaration,  a  motion 
was  made  in  arrest  of  judgment  on  the  ground  of  the  insufficiency  of  the  second  count, 
and  after  argument  the  opinion  of  the  Court  was  thus  delivered  by 

Lord  Chief  Jl'stice  Eyke.  This  is  a  motion  made  in  arrest  of  judgment,  on  au 
objection  to  the  second  count  of  the  declaration.  The  substance  of  that  count  is,  that 
in  consideration  that  the  Plaintiff  at  the  Defendant's  request,  bad  consented  and 
agreed  to  accept  and  receive  from  the  Defendant  a  composition  of  fourteen  shillings 
in  the  p:)und,  and  so  in  proportion  for  a  lesser  sum  than  a  pound,  upon  1051.  5s.  2d. 
due  from  the  Defendant  to  tbe  Plaintiff'  on  a  bond  dated  the  30th  March  1792  for 
2001.,  in  full  satisfaction  and  discharge  of  tbe  bond  and  all  money  due  thereon,  the 
Defendant  promised  to  pay  the  said  composition.  It  is  then  averred,  that  the  com- 
position amounted  to  731.  13s.  6d.,  and  that  the  Defendant  had  paid  the  Plaintiff 
701.  6s.,  part  thereof.  The  breach  is,  that  he  did  not  pay  31.  7s.  6d.  the  residue.  This 
will  be  found  to  be  a  very  clear  case,  when  tbe  nature  of  the  objection  is  undei stood. 
The  consideration  of  the  promise  is,  as  stated  in  this  count,  on  an  agreement  to  accept 
a  composition  in  satisfaction  of  a  debt.  If  this  is  an  agreement  which  is  binding,  and 
can  be  enforced,  it  is  a  good  consideration.  If  it  is  not  binding,  and  cannot  be 
enforced,  it  is  not  a  good  consideration.  It  was  settled  in  the  case  of  Allen  v.  Harris, 
1  Lord  Raym.  122,  upon  consideration  of  all  the  cases,  that  upon  an  accord,  which 
this  is,  no  remedy  lies;  it  was  sai<i,  that  the  books  are  so  numerous  that  an  accord 
ought  to  be  executed,  that  it  was  impossible  to  overturn  all  the  authoiiiies:  the 
expression  is,  "overthrow  all  the  books."  It  was  added,  that  if  it  had  been  a  new 
point,  it  might  have  been  worthy  of  consideration.  But  we  think  it  was  rightly 
settled  [319]  upon  sound  principles.  Interest  reipublicaj  ut  sit  finis  litium  :  accord 
executed  is  satisfaction  :  accord  executory  is  only  substituting  one  cause  of  action  in 
the  room  of  another,  which  might  go  on  to  any  extent.  The  cases  in  which  the 
question  has  been  raised,  whether  an  accord  executory  could  be  enforced,  and  in 
which  it  has  been  so  often  determined  that  it  could  not,  have  been  casts  in  which  it 
has  been  pleaded  in  bar  of  tbe  original  action.  But  the  reason  given  in  three  of  the 
cases  in  1  Roll.  Abr.  title  Accoid,  pi.  11,  12,  13,  is,  because  the  Plaintiff  hath  not  any 
remtdy  for  the  whole,  or  where  pait  has  been  performed  for  that  which  is  not  per- 
formed ;  which  goes  directly  to  the  gist  of  this  action,  as  it  is  staled  in  the  count 
objected  to.  This  is  an  action  brought  to  recover  damages,  for  that  part  of  the  accord 
which  has  not  been  performed.  But  an  accord  must  be  so  completely  executed  in  all 
its  parts,  before  it  can  produce  legal  obligation  or  legal  effect,  that  iti  Peyton's  case, 
5  Co.  79  b.  it  was  holden,  that  where  part  of  the  accord  had  been  executed,  tender  of 
the  residue  would  not  be  sufficient  to  make  it  a  bar  to  the  action,  but  that  there  must 
be  an  acceptance  in  satisfaction.  There  are  two  cases  in  Cro.  Eliz.  304,  305,  to  the 
same  effect.  It  was  argued  according  to  the  cases  in  Roll.  Abr.  that  an  accord  executory 
in  any  part,  is  no  bar,  because  uo  remedy  lies  for  it  for  the  Plaintiff.     Perhaps  it 
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wouW  be  a  better  way  of  putting  the  argument  to  say  that  no  remedy  lies  for  it  for 
the  Plaintiff,  because  it  is  no  bar.  But  put  either  way,  it  concludes  in  support  of  the 
objection  to  the  second  count  in  this  declaration,  and  consequently  the  judgment  must 
be  arrested. 

Rule  absolute  to  arrest  the  judgment. 


Naish  against  Tatlock  and  Other.s,  Assignees  of  Lediard  a  Bankrupt. 
Wednesday,  July  9th,  1794. 

A  tenant  from  year  to  year  of  a  house  at  a  yearly  rent,  becomes  a  bankrupt  in  the 
middle  of  the  year,  and  his  assignees  enter  and  keep  possession  for  the  remainder  of 
the  year.  The  lessor  cannot  maintain  an  action  for  use  and  occupation  against  the 
assignees,  for  the  bankrupt's  occupation  as  well  as  their  own,  without  proving  their 
special  instance  and  request  for  the  bankrupt  to  occupy,  during  the  time  that 
elapsed  before  the  baukiuptcy  (a). 

In  this  action  for  use  and  occupation,  the  first  count  of  the  declaration  stated  that 
the  Defendants  "were  indebted  to  the  Plaintiff  in  the  sum  of  seventy  pounds  of 
lawful  monev  of  [320]  Great  Britain,  for  the  use  and  occupation  of  two  counting 
bouses,  one  dining  room,  and  one  chamber,  parcel  of  a  certain  messuage  or  tenement 
with  the  appurtenances,  of  the  Plaintiff,  situate  &c.  before  that  time  used,  occupied, 
possessed  and  enjoyed,  as  well  by  one  Thomas  Lediard,  whose  term  and  estate  therein 
the  Defendants  afterwards  had,  as  by  the  Defendants,  at  their  special  instance  and 
request,  for  a  long  space  of  time  then  elapsed,  from  and  under,  and  as  tenants  thereof 
respectively,  to  the  Pbnntiff,  and  by  her  permission ;  and  being  so  indebted,  the 
Defendants  undertook,  and  to  the  Plaintiff  faithfully  promised  to  pay,  &c."  The 
second  count  was  on  a  quantum  meruit  for  the  same  use  and  occupation  by  Lediard, 
"  whose  estate,  term  and  interest  the  Defendants  had,"  and  by  the  Defendants. 
There  were  also  the  common  counts.  The  general  issue  was  pleaded,  and  121.  paid 
into  Court.  After  argument  and  time  taken  to  consider,  the  judgment  of  the  Court 
was  thus  given  by 

Lord  Chief  Justice  Eyre.  The  verdict  passed  for  the  Plaintiff  in  this  cause, 
subject  to  the  opinion  of  the  Court  on  the  matter  of  law,  arising  upon  the  facts 
appearing  in  evidence  and  found  by  the  jury,  considered  with  reference  to  the  declara- 
tion. It  is  stated  in  the  first  count  of  this  declaration,  that  the  Defendants  were 
indebted  to  the  Plaintiff  in  seventy  pounds,  for  the  use  and  occupation  of  certain 
apartments  in  his  house  before  that  time  used,  occupied,  possessed,  and  enjoyed,  as 
well  by  one  Thomas  Lediard,  whose  term  and  estate  therein  the  Defendants  afterwards 
had,  as  bv  the  Defendants  at  their  special  instance  and  request,  for  one  year  then 
elapsed,  from  and  under,  and  as  tenants  thereof  respectively  to  the  Plaintiff,  and  by 
her  permi!sion,  and  that  being  so  indebted,  they  promised  to  pay.  The  second  count 
is  upon  a  quantum  meruit,  in  consideration  that  the  Plaintiff  at  the  like  special 
instance  and  request  of  the  Defendants,  had  permitted  the  said  Thomas  Ledianl, 
whose  estate,  term,  and  interest,  the  Defendants  had  as  well  as  the  Defendants  them- 
selves respectively,  to  have,  use,  and  occupy  the  sama  apartments,  and  that  Lediard 
and  the  Defendants  respectively,  had  accordingly  had,  used,  and  occupied  the  same  for 
a  year,  bv  such  permission  of  the  Plaintiff.  The  material  facts  of  the  case  were,  that 
after  Lediard  had  occupied  these  apartments  for  a  certain  part  of  the  year  under  an 
agreemet]t  to  pay  seventy  pounds  a  year  for  them,  he  became  a  bankrupt,  and  the 
Defendants,  who  were  his  assignees,  then  [321]  entered  into  possession  and  continued 
in  the  occupation  of  them  for  the  rest  of  the  year;  and  that  after  the  expiration  of 
the  year,  Mr.  Tatlock,  one  of  the  Defendants,  wrote  the  following  note  to  Mr.  Ward, 
the  solicitor  for  the  commission  of  bankrupt  against  Lediard  ;  "  Mr.  Tatlock's  respectful 
compliments  to  Mr.  Ward,  the  bearer  is  a  Mrs.  Naish,  a  widow  lady,  whom  Mr. 
Lediard  rented  his  house  in  Austin  Friars  of;  there  is  due  to  her  for  rent,  fifty 
pounds,  we  having  paid  her  twenty  pounds  since  the  commission,  there  is  also  five 

(a)  [So  a  husband  is  not  liable  for  the  use  and  occupation  of  a  house  by  his  wife 
dum  sola.  Richardson  v.  Hall,  1  Brod.  &  Bing.  50.  See  Gibson  v.  Courthorpe,  1  Dow. 
&  Ryl.  205,  which  appears  to  be  at  variance  with  the  principal  case.] 
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pounds  fifteen  shillings  and  six-pence  for  coals  likewise  for  our  use  since  the  com- 
mission ;  now  I  wish  you  to  give  an  order  upon  Mr.  Tatlock  for  the  above,  as  we 
certainly  are  bound  lo  pay  her.  London,  20th  July,  1792."  This  paper  was 
delivered  to  Mrs.  Naish  the  Plaiiiliff,  by  Tatluck,  to  be  delivered  to  Ward,  and  it 
was  delivered,  but  some  dispute  arising,  the  fifty  pounds  were  not  paid,  in  conse- 
quence of  which  this  action  was  brought,  and  then  a  proportion  of  the  annual  rent 
of  seventy  pounds  for  that  part  of  the  year  during  which  the  Defendants  were  in  the 
occupation  of  the  jjremises,  was  paid  into  Court.  Upon  this  state  of  facts,  it  was 
insisted,  on  the  part  of  the  Defendants,  that  the  Plaintiff  had  not  proved  her  case 
stated  in  the  declaration.  The  question  was  saved  for  the  opinion  of  the  Court, 
after  it  had  been  left  to  the  jury  lo  say  distinctly,  whether  the  agreement  was  or 
was  not  lo  pay  the  rent  annually,  which  they  found  iu  the  affirmative,  and  whether 
the  seventy  pounds  mentioned  in  the  note  of  the  20Lh  July,  1792,  was  the  year's 
rent,  or  was  a  sum  which  the  defendants  had  agreed  to  pay  for  their  own  occupation  ; 
as  to  which  the  jury  found,  thai  it  was  the  rent  for  the  whole  year,  including  the 
time  of  Lediard's  occupation.  At  the  trial,  I  was  strongly  inclined  lo  agree  in 
opinion  with  Mr.  Tatlock,  that  ihe  real  merits  of  the  case  wore  on  the  side  of  the 
Plainlifl.  It  was  at  the  same  time  apparent,  that  they  were  very  much  entangled 
and  brought  into  great  hazard  in  this  form  of  action.  This  induced  me  strongly  to 
recommend  a  compromise  between  the  parlies,  which  has  not  been  acceded  to  ;  we 
are  therefore  called  upon  to  decide  the  strict  question  of  law,  and  after  having  heard 
a  very  full  discussion  of  this  case  from  the  Bar,  and  taken  time  to  consider  of  it,  we 
find  ourselves  obliged  to  pronounce  that  the  evidence  on  the  part  of  the  Plaintiff  is 
not  sufficient  to  maintain  this  action.  It  is  staled  in  both  the  counts,  of  which  I 
have  given  an  abridg-[322]-menl,  that  the  Plaintitl's  demand  is  founded  upon  a  use 
and  occupation  by  Lediard  for  a  part  of  the  year,  and  by  the  Defendants  for  the 
residue  of  the  year,  both  occupations  being  had  by  the  permission  of  the  Plaintiff,  at 
the  special  instance  and  request  of  the  Defendants.  These  latter  words,  often  mere 
words  of  form,  are  here  words  of  substance  and  operative,  connecting  the  occupation 
of  the  Defendants,  for  which  they  were  bound  to  make  a  satisfaction,  with  the 
occupation  of  Lediard,  a  stranger,  for  whose  occupation,  prima  facie  at  least,  the 
Defendants  were  not  bound  to  make  a  satisfaction.  In  point  of  fact,  it  was  not  at 
the  request  of  the  Defendants,  that  Lediard  was  permitted  lo  occupy  ;  the  Defendants 
had  no  relation  to  Lediard,  but  as  .his  assignees,  and  that  relation  diii  not  commence 
till  the  close  of  his  occupation  ;  that  relation  therefore,  alone,  could  not  have  the  effect 
of  making  them  personally  liable  to  answer  for  his  occupation  before  his  bankruptcy. 
The  averment  that  he  had  been  permitted  to  occupy  at  the  request  of  the  Defendants, 
is  therefore  substance,  and  not  mere  form,  and  a  failure  iu  the  proof  of  it  is  fatal. 
The  framer  of  this  declaration  seems  to  have  been  aware  of  this  difficulty,  and  to 
have  endeavoured  to  obviate  it  by  throwing  into  the  declaration,  the  words  "whose 
term  and  estate  therein  "  in  the  first  count,  and  the  words  "whose  estate  term  and 
interest"  in  the  second,  the  Defendants  had.  This  very  loose  and  general  averment 
seems  lo  have  been  calculated  to  facilitate  the  passage  of  the  other  averment  "of  the 
Defendant's  request"  through  the  cause  at  nisi  prius ;  and  if  it  had  passed  smoothly 
there,  would  probably  have  been  the  averment  which  would  have  been  relied  upon 
after  a  verdict,  and  this  last  would  have  been  discarded.  Loose,  informal,  and 
indistinct  as  it  is,  it  might  serve  to  introduce  at  the  ti  ial,  that  Lediard  was  a  tenant 
for  a  year  at  a  rent  of  seventy  pounds  payable  at  the  end  of  the  year,  and  that  the 
assignees  having  entered  into  possession  as  assignees,  entered  under  that  demise  and 
became  assignees  of  the  lease,  and  bound  to  pay  the  rent  which  became  due  after  the 
assignment.  It  might  then  be  with  great  colour  urged,  that  rent  due  is  recoverable 
in  an  action  for  use  and  occupation,  and  if  the  rent  is  really  due,  the  manner  of  stating 
the  use  and  occupation  seems  to  have  more  form  than  substance  in  it.  I  was  for  a 
time  inclined  so  to  consider  the  case,  but  upon  fuither  consideration  of  the  nature 
of  the  action  for  use  and  occupation,  and  of  the  scope  and  purview  of  the  statute 
11  Geo.  2,  we  are  of  opinion,  that  the  circumstances  under  which  the  Defend-[323]- 
ants  succeeded  to  the  occupation  of  the  premises  will  not  prove  or  dispense  with  the 
proof,  that  Lediard's  occupation  was  at  the  request  of  the  Defendants.  The  action 
for  use  and  occupation  is  in  its  own  nature  collateral  to  the  action  on  a  contract  for 
rent  upon  a  demise,  and  it  was  so  holdeu  in  the  case  of  Johnson  v.  May,  3  Lev. 
150:  if  the  Defendant  did  iu  fact  use  and  occupy  by  the  permisBiou  of  the  Plaintiff, 
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and  had  expressly  promised  to  pay,  though  the  PlaintiflF  had  no  title  or  perhaps  an 
equitable  title  only,  the  action  lay  (a)'. 

Under  the  statute,  a  landlord  who  has  rent  owing  to  him  is  allowed  to  recover, 
not  the  rent,  but  an  equivalent  for  the  rent,  a  reasonable  satisfaction  for  the  use  and 
occupation  of  the  premises  which  have  been  holden  and  enjoyed  under  the  demise, 
by  the  action  for  the  use  and  occupation  ;  and  it  is  provided  on  his  behalf,  that  if  the 
demise  be  produced  against  him  it  shall  not  defeat  his  action,  as  it  would  have  done 
before  the  statute,  but  the  fixed  rent  shall  ordy  be  used  as  a  medium,  by  which  the 
uncertain  damages  to  be  recovered  in  this  form  of  action  shall  be  liquidated.  What 
is  given  by  this  statute?  A  reasonable  satisfaction  for  the  use  and  occupation,  is  the 
thing  intended  to  be  given,  the  form  of  action  marked  out  (being  enlarged  by  a 
necessary  construction,  so  as  to  be  allowed  to  be  maintained  without  an  express 
promise)  is  the  proper  form  in  which  such  reasonable  satisfaction  is  to  be  recovered  ; 
but  the  reasonable  satisfaction  which  in  its  own  nature  must  apply  to  something 
specific,  by  which  it  can  be  estimated,  being  here  given  for  use  and  occupation,  and 
for  nothing  else,  it  is  a  remedy  which  in  its  own  nature  is  not  co-extensive  with  a 
contract  for  rent,  nor  does  it  seem  to  have  been  within  the  scope  and  purview  of  the 
act,  to  make  this  remedy  co-extensive  with  all  the  remedies  for  the  recovery  of  rents 
claimed  to  be  due,  by  the  mere  force  of  the  contract  for  rent.  The  statute  meant  to 
provide  an  easy  remedy  in  the  simple  case  of  actual  occupation,  leaving  other  more 
complicated  cases  to  their  ordinary  remedy.  In  the  case  now  under  consideration, 
the  Plaintiff  must  be  left  to  such  other  remedy  as  she  may  be  advised  to  pursue :  she 
cannot  recover  in  an  action  for  use  and  occupation  without  proof  of  the  use  and 
occupation  alleged,  and  if  she  can  recover  at  all  in  this  form  of  action,  against  one 
man  for  use  and  occupation  by  another,  (as  to  which  we  give  no  opinion,)  it  must  be 
upon  the  ground  of  that  occupation  having  been  permitted  [324]  at  his  request,  and 
that  request  must  be  proved  (a)'^.  The  consequence  is,  that  a  nonsuit  must  be  entered, 
and  the  postea  delivered  to  the  Defendants. 

Postea  to  the  Defendants. 


Calland  against  Troward.     Wednesday,  July  9th,  1794. 

[6  T.  R.  439.     Affirmed  on  Error  in  K.  B.  and  afterwards  in  Dom.  Prcc.  ib.  778. 

8  Br.  P.  Ca.  71,  S.  C] 

[If  after  a  grant  of  the  next  presentation  to  a  living,  the  incumbent  be  made  a  bishop, 
by  which  the  living  becomes  vacant,  and  the  King  is  entitled  to  present;  the 
grantee  may  present  on  the  next  vacancy  occasioned  by  the  death  or  resignation 
of  the  King's  presentee.] 

This  was  an  action  of  covenant,  and  the  declaration  stated  "that  by  a  certain 
indenture  made  at  London  aforesaid,  to  wit  in  the  parish  of  Saint  Mary-le-Bow  in  the 
ward  of  Cheap  on  the  26th  day  of  July  in  the  year  of  our  Lord  1791,  between  the 
said  Richard  (the  Defendant)  of  the  one  part,  and  the  said  John  Calland  of  the  other 
part,  one  part  of  which  said  indenture  sealed  with  the  seal  of  the  said  Richard,  the 
said  John  now  brings  here  into  Court,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  reciting  that  the  said  Richard  was  seised  in  fee  simple  of  and  in  the  advowson 
of  the  rectory,  parsonage,  or  parish  church  of  Blechingley  in  the  county  of  Surry,  of 
which  living  the  reverend  Matthew  Kenrick  doctor  in  divinity  was  then  the  incumbent, 
and  fuither  reciting,  that  the  said  John  had  contracted  and  agreed  with  the  said 
Richard  for  the  absolute  purchase  of  the  said  advowson,  at  or  for  the  price  or  sum  of 
70001.  it  is  witnessed  that  for  and  in  consideration  of  the  sum  of  70001.  of  lawful 
money  of  Great  Britain,  to  the  said  Richard  in  hand  well  and  truly  paid  by  the  said 
John,  at  or  before  the  sealing  and  delivery  of  the  said  indenture,  the  payment  and 
receipt  of  which  said  sum  of  money  the  said  Richard  did  thereby  acknowledge,  and 
of  and  from  the  same  and  every  part  thereof  did  acquit,  release  and  discharge  the 
said  John,  his  heirs,  executors,  administrators  and  assigns,  and  every  of  them  for 
ever,  by  the  said  indenture,  he  the  said  Richard  had  granted,  bargained  and  sold,  and 

(a)'  [Vide  Ball  v.  Favghan,  6  Price,  157.] 
{af  [Vide  Bull  V.  Sibbs,  8  T.  R.  327.] 
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by  that  indenture  did  grant,  bargain  and  sell  unto  the  said  John,  and  to  his  heirs 
and  assigns,  all  that  the  advowsoii,  donation,  free  disposition,  and  right  of  patronage 
and  presentation  in  and  to  the  rectory,  parsonage,  or  ))arish  church  of  Blechingley, 
otherwise  Bletchingley,  otherwise  Blcchiiigleigh,  in  the  said  county  of  Surry,  with  its 
appurtenances,  and  the  reversion  and  reversions,  remainder  and  remainders,  and 
profits  thereof,  and  all  the  estate,  right,  title,  inteiest,  liust,  property,  cliiim  and 
demand  whatsoever,  both  at  law  and  in  equity  of  him  the  said  Kichard,  of,  in,  to  or 
out  of  the  said  ad-[325]-vowson  or  right  of  patronage  and  presentation  to  the  rectory 
or  parsonage  of  the  said  parish  church,  and  other  the  premises  thereby  bargained  and 
sold,  or  expressed  and  intended  so  to  be,  with  the  appurtenances,  to  have  and  to  hold 
the  said  advowson,  donation,  free  disposition,  right  of  patronage  and  presentation  of,  in 
and  to  the  said  rectory,  paisonage,  or  parish  church  of  the  said  pmish  of  Blechingley, 
otherwise  Bletcbiiigly,  otherwise  Blechingleigh,  and  other  the  hereditaments  and 
premises  thereby  bargaine<l  and  sold,  or  expressed  or  intended  so  to  be,  with  their  and 
every  of  their  rights,  members  and  appurtenances,  unto  the  saiii  John,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  him  the  said  John,  his  heirs  and  assigns 
for  ever.  And  the  said  Richard  for  himself,  his  heirs,  exeeutois  and  administrators 
did  covenant,  promise  and  agree,  to  and  with  the  said  John,  bis  heirs  and  assigns,  by 
the  said  indenture  in  manner  following,  that  is  to  say,  that  he  the  said  Richard  at 
the  time  of  the  sealing  and  delivery  of  the  said  indenture,  was  and  stood  lawfully, 
rightfully  and  absolutely  seised  of  and  in,  or  otherwise  well  and  sufficiently  intilled 
unto  the  said  advowson,  or  right  of  patronage  and  presentation,  hereditaments  and 
premises,  thereby  bargained  and  sold,  or  expressed  or  intended  so  to  be,  and  every 
part  thereof,  of  and  in  a  good,  sure,  perfect,  lawful,  absolute  and  indefeasible  estate 
of  inheritance  in  fee  simple,  without  any  manner  of  condition,  contingent  proviso, 
power  of  revocation,  lirailalion,  use  or  trust,  or  other  matter,  restraint,  cause,  or  thing 
whatsoever,  to  alter,  change,  charge,  revoke,  defeat,  determine,  or  make  void  the  same  ; 
and  also  that  he  the  said  Richard  then  had  in  himself  alone,  good  right,  full  power 
and  lawful  authority,  to  bargain  and  sell  the  said  advowson,  right  of  patronage  and 
presentation,  hereditaments  and  premises  therein  before  bargained  and  sold,  or  expressed 
or  intended  so  to  be,  and  every  of  them,  and  every  part  and  parcel  thereof,  with  the 
appurtenances,  unto  the  said  John,  his  heirs  and  assigns  for  ever,  in  manner  aforesaid, 
and  according  to  the  true  intent  and  meaning  of  the  said  indenture.  And  likewise 
that  the  said  advowson,  right  of  patronage  and  presentation,  hereditaments  and  premises, 
thereby  bargained  and  sold,  or  expre-'sed  or  intended  so  to  be,  and  every  part  and 
parcel  thereof,  were  then  free  and  clear  of  and  from  all  charges,  and  incumbrances 
whatsoever,  as  by  the  said  last  mentioned  indenture,  amongst  other  things,  more  fully 
appears.  And  the  said  John  in  fact  says,  that  before  the  said  Richani  had  any  thing 
in  the  said  advowson,  and  before  the  making  of  the  said  indenture,  to  wit,  on  the  30th 
day  of  May  in  the  year  of  our  Lord  174.'),  Sir  Kenrick  Clsyton  [326]  Baronet  was 
seised  of  the  advowsoii  of  the  church  aforesaid  as  of  one  in  gross  l)y  itself,  as  of  fee 
and  right,  and  being  so  seised  thereof,  he  the  said  Sir  Kenrick  Clayton,  afterwards, 
and  before  the  making  of  the  said  indenture,  to  wit  on  the  day  and  year  last  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  the  said  church  then  being  full 
of  one  John  Thomas  clerk,  ttie  then  incumbent  thereof,  by  a  certain  deed-poll  bearing 
date  the  same  day  and  year  last  aforesaid,  sealed  with  the  seal  of  him  the  said  Sir 
Kenrick,  for  and  in  consideration  of  the  counsel  and  advice  of  one  Mathew  Kenrick,  Esq. 
given  to  the  said  Sir  Kenrick  Clayton,  in  his  law  and  other  affairs,  and  for  and  in 
consideration  of  the  sum  of  five  shillings  of  lawful  money  of  Great  Britain,  to  the  said 
Sir  Kenrick  Clayton  in  hand  well  ami  truly  pai<l,  by  the  said  Mathew  Kenrick,  Esq. ; 
granted  unto  the  said  Mathew  Kenrick,  Esq.  his  executors,  administrators  and  assigns, 
the  next  presentation,  donation,  and  free  disposition,  of  and  to  the  rectory  of  the  said 
parish  church  of  Blechingley,  otherwise  Bletchingly,  otherwise  Bletchingleigh  aforesaid, 
to  have  and  to  hold  the  said  next  presentation,  donation,  and  free  disposition  aforesaid, 
to  the  said  Mathew  Kenrick,  Esq.  his  executors,  administrators  and  assigns,  to  present 
one  fit  and  able  person  to  the  said  rectory  and  parsonage  of  Blechingley,  otherwise 
Bletchingly,  otherwise  Bletchingleigh  aforesaid,  and  all  other  things  which  should  be 
necessary  to  be  done  in  and  about  the  premises,  to  do  and  accomplish,  as  fully,  freely 
and  entirely,  as  the  said  Sir  Kenrick  Clayton  or  his  heirs,  might  or  could  do  or  have 
done,  if  the  said  deed-poll  had  not  been  made,  as  by  the  said  deed-poll,  reference  being 
thereunto  had,  will  appear;  by  virtue  whereof  the  sairi  Mathew  Kenrick,  Esq.  became 
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and  was  possessed  of  and  intitled  to  the  next  presentation,  donation  and  free  disposi- 
tion, so  granted  to  him  as  aforesaid  ;  and  the  said  John  Calland  farther  saith,  that  the 
said  church  being  so  full  of  the  said  John  Thomas  as  aforesaid,  and  the  said  Mathew 
Kenrick,  Esq.  being  so  intitled  as  aforesaid,  he  the  said  John  Thomas  was  afteiwards, 
and  before  the  making  of  the  said  indenture  to  wit  on  the  1st  day  of  June  in  the  year 
of  our  Lord  1774  rightfully  and  canonically  created  and  consecrated  Bishop  of  the 
Bishoprick  of  Rochester,  and  the  said  church  thereupon  then  became  vacant  by  the 
promotion  of  the  said  John  Thomas  to  the  said  Bishoprick  of  Rochester,  whereby  our 
present  sovereign  Lord  the  King  by  reason  of  his  royal  prerogative,  became  entitled 
to  present  a  fit  person  to  the  church  aforesaid  so  vacant,  and  thereupon  his  said 
Majesty  by  his  royal  prerogative,  before  the  making  of  the  said  indenture,  that  is  to 
say  on  the  same  [327]  day  and  year  last  aforesaid  by  his  letters  patent  sealed  with  the 
seal  of  Great  Britain,  presented  the  said  Mathew  Kenrick  in  the  said  indenture 
mentioned,  his  clerk,  to  the  said  church,  so  being  vacant  as  aforesaid,  that  is  to  say  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  who  upon  the  said  presentation 
of  our  said  Lord  the  King,  was  afterwards  and  before  the  making  of  the  said  indenture, 
to  wit,  on  the  day  and  year  last  aforesaid,  admitted,  instituted  and  inducted  into  the 
same  in  the  time  of  peace,  in  the  reign  of  our  Lord  the  present  king,  and  thereby 
became  and  was,  and  continually  from  thence  until  the  time  of  making  the  said 
indenture,  and  from  thence  hitherto  hath  been  and  still  is,  the  parson  and  incumbent 
of  the  said  church,  on  the  said  presentation  of  our  said  Lord  the  King ;  and  the  said 
church  being  so  full  of  the  said  last  mentioned  Matthew  Kenrick,  the  incumbent 
thereof  as  aforesaid,  and  the  said  Matthew  Kenrick,  Esquire,  being  so  possessed  of 
and  entitled  to  the  next  presentation,  donation,  and  free  disposition  granted  to  him  as 
aforesaid,  he  the  said  Matthew  Kenrick,  Esquire,  afterwards,  and  before  the  making 
of  the  said  indenture  now  brought  here  into  Court,  to  wit,  on  the  11th  day  of  August 
in  the  year  of  our  Lord  1777  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
by  a  certain  indenture  sealed  with  his  seal,  and  made  between  the  said  Matthew 
Kenrick,  Esquire,  of  the  one  part,  and  the  said  Matthew  Kenrick  the  said  clerk  of  the 
said  chuich  of  the  other  part,  for  the  considerations  therein  mentioned,  granted  and 
assigned  unto  the  said  Matthew  Kenrick  the  said  clerk  of  the  said  church,  his  executors, 
administrators  and  assigns,  the  said  next  presentation,  donation  and  free  disposition 
so  granted  to  him  the  said  Matthew  Kenrick,  Esquire,  as  aforesaid,  to  have  and  to 
hold  the  same  to  the  said  Matthew  Kenrick  the  said  clerk,  his  executors,  adminis- 
trators and  assigns,  as  by  the  said  last  mentioned  indenture,  reference  being  thereunto 
had,  may  more  fully  appaar,  by  virtue  whereof,  the  said  Matthew  Kenrick  the  said 
clerk,  became  and  was  possessed  of  and  entitled  to,  am)  from  thence  until,  and  at  the 
time  of  making  the  said  indenture  now  brought  here  into  court,  continued  to  be,  and 
still  is  possessed  of,  and  entitled  to  the  next  presentation,  donation  and  free  disposition, 
of  and  to  the  said  church,  to  present  a  fit  person  thereto,  contrary  to  the  form  and 
effect  of  the  said  indenture,  now  brought  here  into  court,  and  of  the  said  covenant  of 
the  sail!  Richard  in  that  behalf  made  as  aforesaid  ;  and  so  the  said  John  Calland  saith, 
that  the  [328]  said  Richard  has  not,  although  often  requested,  kept  with  the  said  John 
Calland  his  said  covenant,  so  made  with  him  as  aforesaid,  but  has  broken  the  same, 
and  to  keep  the  same  with  him  has  hitherto  wholly  refused,  and  still  doth  refuse,  to 
the  damage  of  the  said  John  Calland  of  10,0001.  and  therefore  he  brings  suit,  &c. 

To  this  declaration  there  was  a  general  demurrer,  which  in  the  present  terra  came 
on  to  be  argued.  On  behalf  of  the  Defendant,  Bond,  Serjt.,  contended  that  no  breach 
of  covenant  was  stated  in  the  declaration,  so  as  to  enable  the  plaintiff  to  maintain  the 
action.  The  ground  on  which  the  argument  on  the  other  side  must  rest,  is  that  Sir 
Keniick  Clayton  having  granted  the  n^-xt  presentation  of  the  living  to  Matthew  Kenrick 
prior  to  the  transaction  between  the  Plaintiff  and  the  Defendant,  the  Defendant  could 
not  truly  covenant  that  the  advowson  was  free  from  "all  manner  of  condition,  contin- 
gent proviso,  &c."  But  the  effect  of  that  grant,  it  is  submitted,  was  done  away  by 
the  intervention  of  the  prerogative  of  the  crown,  on  the  promotion  of  Thomas  the 
incumbent  to  the  bishoprick  fif  Rochester.  The  grantee  could  not  have  a  greater 
interest  than  the  grantir  himself.  Now  the  words  of  the  deed  are,  "as  fully,  freely 
and  entirely,  as  the  said  Sir  Kenrick  Clayton  or  his  heirs  might  or  could  have  done, 
if  the  .said  deed  poll  had  not  been  made,"  but  the  right  of  Sir  Kenrick  Clayton  the 
grantor  was  subject  to  the  possible  exertion  of  the  royal  prerogative,  on  the  prefer- 
ment of  the  incumbent.     The  term  next  presentation  must  be  taken  to  mean,  on  the 
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face  of  the  grant,  the  prefentation  on  the  first  vacancy  that  should  happen,  or  none 
at  alt :  but  the  presentation  on  the  first  vacancy  was  satisfied  by  the  King's  prerogative, 
which  prevented  the  grant  from  taking  effect.  That  this  is  the  true  construction  of 
the  grant  appears  from  1  BuUtr.  26.  Slarkey  v.  Pouh,  7  Co.  28  a.  Ba^kervik'!!  case, 
Bro.  Abr.  tit.  Present,  al  Eglise,  pi.  52.  Co.  Litt.  b.  Dyer,  35  a.  and  the  case  cileil  in 
the  margin,  Mich.  9  Jac.  in  C.  B.  Cro.  Jac.  691,  IVoodley  v.  The  Biahop  of  Exeter,  Winch. 
Rep.  94,  S.  C.  If  the  case  of  The  Grocers'  Company  v.  The  Archbishop  of  Canterbury 
(2  Black.  770.  3  Wils.  214)  be  cited  on  the  other  side,  it  is  to  be  observed  that  in 
that  case  the  authority  of  IVoodley  v.  The  Bishop  of  Exeter  and  the  former  cases  is  not 
expressly  dc-[329]-nied,  but  the  Court  proceeded  on  the  ground  that  the  act  of  law 
did  not  work  an  injury  ;  there  was  no  question  there  as  to  the  construction  of  a  deed, 
containing  a  grant  of  the  next  presentation  as  fully,  freely,  &c.  as  the  grantor  himself 
had  it.     There  is  therefore  a  material  difference  between  that  case  and  the  present. 

Le  Blanc,  Serjt.,  contra.  In  the  cases  cited  on  the  part  of  the  Defendant,  except 
that  of  H'oodley  v.  The  Bishop  of  Exeter,  there  was  no  question  as  to  the  prerogative  of 
the  crown,  but  the  grantee  of  the  next  presentation,  having  neglected  to  take  advantage 
of  the  first  avoidance,  was  holden  to  have  lost  his  turn  by  his  own  laches.  Those  cases 
are  therefore  inapplicable  to  the  present.  With  respect  to  IVoodley  v.  The  Bishop  of 
Exeter,  it  appears  from  comparing  the  two  repoits  of  it  in  Cro.  Jac.  and  Winch,  that 
the  Court  were  inclined  to  be  of  opinion  that  the  King  had  no  right  to  present  to  a 
living  on  the  promotion  of  the  incumbent  to  a  bishoprick,  unless  he  were  the  patron 
of  the  living.  But  the  law  is  now  clearly  otherwise  ;  this  therefore  takes  off  from  the 
authority  of  the  other  point  there  said  to  be  decided,  viz.  that  the  grantee  of  the  next 
avoidance  must  have  the  next  or  none  at  all,  and  must  lose  his  right  by  the  inter- 
vention of  the  prerogative,  on  the  promotion  of  the  incumbent  to  a  bishopiick.  And 
that  authority  is  expressly  contradicted  by  the  anonymous  note  in  the  margin  of 
Dyer,  228  b.  (which  is  apparently  the  same  case)  where  it  is  stated  that  the  Court 
resolved,  "that  the  grantee  should  have  the  next  avoidance  after  the  prerogative 
presentation,  because  that  was  the  act  of  law,  and  the  prerogative  of  the  King,  which 
excluded  him  from  the  first  presentation,  injures  no  one."  If  that  note  alludes  to 
Woodley  v.  The  Bishop  of  Exeter,  it  throws  a  doubt  on  the  authenticity  of  the  reports 
of  that  case  in  Croko  and  Winch  ;  if  it  does  not,  it  shews  that  the  Court  within  a  very 
short  time  decided  the  same  point  in  a  different  marnier :  and  being  inserted  among 
the  notes  of  Chief  Justice  Treby,  it  seems  to  prove  that  it  was  agreeable  to  his  opinion. 

It  is  true  that  in  Co.  Litt.  478  and  9,  cited,  on  the  other  side,  it  is  said,  that  "If  a 
man  seised  of  an  advowson  in  fee  by  his  deed  granteth  the  next  piesentation  to  A., 
and  before  the  church  becometh  void,  by  another  deed  grant  the  next  presentation 
of  the  same  church  to  B.,  the  second  grant  is  void,  for  A.  had  the  same  granted  to 
him  before;  and  the  grantee  shall  not  have  the  second  avoidance,  by  construction 
to  have  the  next  avoidance  which  the  grantor  might  lawfully  grant,  for  the  grant  of 
the  next  avoidance  doth  not  import  the  second  [330]  presentation."  Now  in  the  case 
there  put,  the  grantor  having  by  his  own  act  parted  with  the  next  presentation,  has 
it  not  in  him  to  grant.  But  Lord  Coke  goes  on,  "  But  if  a  man  seised  of  an  advowson 
in  fee  take  wife,  now  by  act  in  law  is  the  wife  intitled  to  the  third  presentation,  if 
the  husband  die  before.  The  husband  grant  the  third  presentation  to  another,  the 
husband  die,  the  heir  shall  present  twice,  the  wife  shall  have  the  third  presentation, 
and  the  grantee  the  fourth  ;  for  in  this  case  it  shall  be  taken  the  third  piesentation 
which  he  might  lawfully  grant:  and  so  note  a  diversity  between  a  title  by  act  in 
law,  and  by  act  of  the  party  ;  for  the  act  in  law  shall  work  no  prejudice  to  the  grantee." 
Now  this  distinction  is  applicable  to  the  present  case,  the  prerogative  presentation  of 
the  crown  being  an  act  in  law.  And  this  principle  was  fully  recognized  in  The 
Grocers'  Company  v.  The  Archbishop  of  Canterbury.  The  case  too  of  The  Bishop  of  London 
V.  The  Mercers'  Company,  2  Stra.  925,  proceeded  on  the  ground  of  its  being  a  clear  rule 
of  law,  that  the  prerogative  presentation  of  the  crown,  on  the  incumbent  being  created 
a  bishop,  did  not  break  in  upon  any  right  to  present  by  turns. 

Cur.  advis.  vult. 

LoKn  Chief  Justice  Eyre.  The  merits  of  this  demurrer  depend  upon  the  question, 
whether  the  grant  of  the  next  presentation,  donation  ar)d  free  disposition  of  and  to 
the  rectory  of  Bletchingley,  is  either  satisfied  or  disappointed  by  the  next  presentation 
happening  to  be  a  prerogative  presentation,  or  an  avoidance  in  consequence  of  the 
incumbent  being  made  a  bishop.     The  case  has  been  argued  on  the  part  of  the  Defen- 
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dant,  upon  a  nice  and  literal  construction  of  the  grant  against  good  sense  and  the 
plain  intent  of  the  parties  to  it.  It  is  said  that  the  grant  being  of  the  next  presenta- 
tion, the  grantee  can  take  nothing  but  the  next  presentation,  and  consequently  if  he 
cannot  take  that,  he  can  take  nothing.  It  is  said  likewise,  that  the  next  is  the  first, 
and  that  a  grant  of  the  next  is  not  a  grant  of  the  second,  or  that  which  is  not  the  next ; 
and  literally  it  certainly  is  not.  But  the  language  of  a  deed  is  to  be  expounded 
between  the  parties  to  it,  and  with  reference  to  the  subject  matter  of  it.  As  between 
the  grantor  and  giatitee,  where  every  thing  is  to  be  taken  against  the  grantor,  that 
his  grant  may  take  effect,  is  not  this  a  grant  of  the  first  presentation,  which  it  belonged 
to  the  owner  of  the  inheritance  of  this  advowson  to  make,  and  which  he  could  lawfully, 
or  at  least  could  by  possibility  [331]  make  ?  The  whole  title  being  by  law  subject 
to  a  prerogative  presentation  paramount,  or  rather  collateral  to  it,  which  suspends 
the  effect  of  it,  and  prevents  it  from  being  productive  for  a  time,  and  which  is  founded 
on  the  general  law  of  the  land,  of  which  all  take  notice,  and  by  which  all  are  bound, 
could  this  prerogative  presentation  have  been  in  the  contemplation  of  the  parties  to 
this  contract,  unless  for  the  purpose  of  being  tacitly  excepted  out  of  it?  And  shall 
the  general  law  of  the  land,  contrary  to  one  of  its  most  established  maxims,  work 
to  the  prejudice  of  the  grantee,  by  a  strict  and  literal  exposition  of  the  words  of  the 
grant? 

Grant  imports  covenant ;  and  shall  the  grantor  be  construed  to  have  contracted 
and  bound  himself  to  do  that  which  by  no  possibility  he  could  do,  to  grant  that  which 
by  no  possibility  he  could  have  to  grant,  and  which  both  parties  knew,  at  the  time 
of  the  grant,  that  by  no  possibility  he  could  have?  A  man  may  certainly  take  upon 
himself  to  grant  that  interest  which  is  not  in  him,  which  he  has  not  to  grant ;  but 
ordinarily  it  will  be  an  interest  of  such  a  nature,  that  by  a  possibility  he  might  have  it. 

It  was  argued  that  the  grantor  of  the  next  presentation  might,  by  using  other 
words,  have  effectually  granted  the  next  presentation  which  it  should  belong  to  the 
owner  of  the  inheritance  to  make.  Suppose  he  had  said  his  next  presentation, 
instead  of  the  next  presentation;  no  circumlocution  could  express  with  more  certainty 
what  it  was  that  he  meant  to  grant.  We  are  then  to  examine  the  difference  between 
the  effect  of  the  word  his  and  that  of  the  word  the.  I  admit  that  the  difference 
would  be  of  great  importance  in  some  cases.  If  for  instance,  in  an  action  of  trespass 
for  taking  goods,  the  Plaintiff  were  to  state  in  his  declaration,  that  the  Defendant  had 
taken  the  goods,  instead  of  his  goods,  it  would  be  a  fatal  objection  on  the  record, 
because  it  is  necessary  in  such  an  action  for  the  Plaintiff  to  shew  that  his  goods  have 
been  taken.  But  if  a  man  bargains  and  sells  the  goods  described  in  the  bill  of  sale, 
it  will  amount  to  the  same  thing  as  if  he  had  said  his  goods.  It  is  certainly  true,  that 
deeds  are  to  be  expounded  with  more  strictness  than  wills,  or  other  writings  framed 
with  less  solemnity  ;  but  this  strictness  chiefly  regards  the  technical  sense  of  law 
terms  :  it  never  was  the  rule  of  construction  of  deeds,  that  the  words  were  to  be  taken 
in  their  literal  grammatical  sense,  if  the  [332]  plain  intent  and  meaning  of  the  deed 
demanded  that  they  should  be  understood  in  any  other  sense  which  the  words  would 
bear. 

It  must  be  admitted,  that  the  exposition  of  this  grant  of  the  next  presentation 
of  the  rectory  of  Bietchingly  attempted  by  the  Defendant,  receives  great  countenance 
from  the  case  of  Woodley  v.  The  Bishop  of  Exeter,  reported  in  Cro.  Jac.  (691),  and  in 
Winch  (94) ;  there,  the  Plaintiff  intitled  himself  by  a  grant  of  the  next  avoidance 
of  the  church.  The  incumbent  was  created  a  bishop,  and  had  a  comraendam  for  six 
years,  and  according  to  the  report  of  the  case  in  Winch,  after  the  six  years  the  King 
presented,  and  then  the  incumbent  died,  whereby  the  church  became  void,  and  the 
Plaintiff  presented.  The  Court,  consisting  of  Hutton,  Winch,  and  Hobart,  held,  that 
when  the  incumbent  is  created  a  bishop,  if  the  grantee  of  the  next  avoidance  do  not 
then  present,  he  hath  lost  his  presentation,  for  he  ought  to  have  the  next  avoidance, 
and  can  have  no  other,  and  that  if  the  next  avoidance  should  be  taken  from  him  by  a 
former  title,  (except  in  dower  only)  statute,  or  by  any  other  title  whatever,  he  hath 
lost  it  for  evei',  for  he  cannot  claim  any  by  the  grant,  but  the  next ;  and  they  denied 
the  case  put  by  Lord  Coke,  Co.  Litt.  379  a.  that  if  one  deviseth  the  third  avoidance 
and  dies,  and  the  feme  recover  the  third,  the  devisee  should  have  the  fourth. 
According  to  the  report  in  Croke,  Hobart  said,  that  the  presentee  of  the  king  being 
in  the  next  turn  after  the  grantor,  the  grantee  hath  no  remedy,  but  must  suffer  the 
prejudice  by  reason  of  the  prerogative.     In  Winch's  report  of  this  case,  Bro.  Abr.  tit. 
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Present,  pi.  52,  is  cited,  "  If  a  man  graub  the  next  preeeiitation  lo  A.  and  afterwards 
and  before  avoidance  he  grants  the  next  presentaliuii  to  B.,  the  second  {<rant  is  void, 
for  it  was  granted  over  by  the  grantor  before ;  and  the  second  grantee  shall  not  have 
the  second  presentation,  for  the  grant  does  not  import  that."  I  agree  that  this  case 
is  law.  Every  grant  may  be  defeated  by  an  elder  title.  Perhaps  dower  is  an  elder  title, 
and  therefore  we  are  not  l)ound  to  maintain  the  case  in  Co.  Litt.  which  is  denied  in 
Woodley  V.  The  huhop  of  Exeter  to  be  law.  If  a  man  has  not  in  him,  in  point  of  title, 
the  thing  which  he  grants,  it  is  apparent  that  his  grant  cannot  take  effect.  The 
fallacy  of  the  argument  is  in  the  application  of  this  doctrine  to  the  case  of  a  preroga- 
tive presentation  intervening,  which  ought  not  to  be  considered  as  a  [333]  presenta- 
tion by  an  elder  title,  but  as  arising  out  of  a  prerogative  right  collateral  to  the  title, 
operating  not  to  defeat  but  to  suspend  the  title,  leaving  every  thing  derived  out  of  the 
title,  or  in  any  manner  connected  with  it,  to  remain  in  statu  quo.  The  king  presents, 
not  by  reason  of  title  to  the  advowson,  but  ratioue  pnerogativse  suae. 

These  observations  furnish  an  answer  to  the  case  of  JFoodley  v.  The  Bkhopof  Ereler ; 
but  Winch,  who  argued  that  case,  puts  a  case  which  he  admits  to  bo  law,  and  which 
is  of  itself  sufficient  lo  overturn  that  case.  "  I  grant,"  says  he,  "  that  if  two  coparceners 
had  an  advowson  and  the  eldest  presented,  and  then  she  granted  the  next  avoidance, 
that  in  this  case  the  grantee  shall  have  the  next  which  may  be  granted,  and  the  reason  is, 
because  she  may  not  dispose  of  the  estate  of  another."  In  order  to  reach  the  conclusion 
that  the  grantee  shall  have  the  next  which  the  eldest  could  grant,  it  will  be  necessary 
to  construe  the  grant  of  the  next  avoidance  to  be  not  literally  a  grant  of  the  next 
avoidance,  but  of  the  next  to  which  the  grantor  could  lawfully  present.  This  construc- 
tion must  be  grounded  upon  the  intent  of  the  parties,  and  upon  those  rules  stated  by 
Lord  Coke,  Co.  Litt.  183,  "  Qua3libetconcessio  fortissime  contra  donatorem  interpretanda 
est,  et  legis  construetio  non  facit  injuriam."  If  we  inquire  further  into  the  effect  of  a 
prerogative  presentation  upon  the  title  of  the  advowson,  independent  of  the  question 
of  construction  of  the  grant  of  the  next  presentation  with  which  it  is  entangled  in  this 
case,  we  shall  find,  as  I  collect  from  some  inquiries  that  I  have  made,  that  a  prerogative 
presentation  to  a  church  of  which  the  advowson  is  in  common,  has  not  in  practice 
passed  for  the  turn  of  the  otherwise  rightful  patron.  Instances  have  occurred  in 
London,  where  the  union  of  churches  has  occasioned  a  distribution  of  turns  to  present, 
and  we  all  remember  that  in  the  case  of  The  Grocers'  Company  v.  The  Archbishop  of 
Canterbury,  2  Black.  770,  the  point  was  solemnly  adjudged.  In  that  case,  all  the 
principles  which  govern  this  ease,  except  as  to  the  construction  of  the  grant,  are 
recognized.  It  is  there  stated,  that  the  prerogative  right  of  presentation  is  not  a  right 
of  patronage,  not  a  right  of  eviction,  nor  an  usurpation,  but  a  contingent  casual  right 
arising  upon  a  particular  event ;  that  it  does  not  supply  but  only  suspends  or  postpones 
the  turn  of  the  patron,  and  of  all  the  patrons  if  more  than  one,  and  does  not  takeaway 
the  right  of  [334]  one  and  leave  the  rest  entire,  which,  say  the  Court,  would  be  rank 
injustice,  and  this  being  the  act  of  law,  nemini  facit  injuriam.  To  this  nothing  can  be 
added,  there  must  be  therefore 

Judgment  for  the  Plaintiff. 

PiNKKRTON  AND  OTHERS,  Assignees  of  Gale,  a  Bankrupt,  against  Marshall. 
Wednesday,  July  9th,  1794. 

A.  having  recovered  a  verdict  for  a  certain  sum  of  money  against  B.,  B.  commits  an  act 
of  bankruptcy.  Afterwards,  A.  having  had  no  notice  of  the  bankru()toy,  gives  time 
to  B.,  and  instead  of  entering  up  judgment  and  suing  out  execution,  takes  a  bill 
drawn  by  B.  on  C.  at  a  distant  period,  for  the  amount  of  the  sum  recovered.  This 
is  not  a  payment  protected  by  the  stat.  19  Geo.  2,  c.  32.  A.  therefoie,  is  liable  to 
refund  the  money  received  for  the  bill  to  the  assignees  of  B.(a). 

This  was  an  action  for  money  had  and  received  to  the  use  of  the  Plaintiffs  as 
assignees  of  Gale,  the  circumstances  of  which  were  the  following  :  at  the  Sittings  after 

(a)  [Vide  Cox  v.  Morgan,  2  Bos.  &  Pul.  398.  Hovill  v.  Brmuning,  7  East,  154. 
HarwotM  V.  Lomas,  11  East,  127.  And  see  the  provision  in  the  new  Bankrupt  Act, 
6  Geo.  4,  c.  16,  s.  82,  which  makes  valid  all  payments  really  anil  bona  fide  made,  or 
which  shall  hereafter  be  made  by  any  bankrupt  or  by  any  person  on  his  behalf,  before 
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Hilary  Term,  1793,  Marshall,  who  was  a  ship  owner,  recovered  a  verdict  against  Gale, 
who  was  a  merchant,  in  an  action  on  a  charter-party  for  4281.  lis.  lid.  Early  in  the 
next  April  Gale  committed  an  act  of  bankruptcy  ;  afterwards,  Marshall  having  had 
no  notice  of  the  bankruptcy,  was  requested  by  Gale  to  give  him  time  for  the  payment 
of  the  sum  recovered  by  the  verdict,  instead  of  immediately  entering  up  judgment  and 
taking  out  execution.  To  this  Marshall  consented,  on  receiving  a  bill  of  exchange 
drawn  by  Gale  in  his  favour  on  one  Younghusband,  who  was  a  debtor  of  Gale's  for 
that  sum  at  four  months  after  date,  and  on  payment  of  the  costs  to  the  attorney. 
When  the  bill  became  due,  it  was  paid  by  Younghusband  by  another  bill  drawn  on  Sir 
James  Esdaile  and  Co.  the  amount  of  which,  together  with  the  costs,  this  action  was 
brought  to  recover,  and  a  verdict  found  for  the  Plaintiffs  subject  to  the  opinion  of  the 
Court,  whether  the  debt  for  which  the  bill  was  given  being  for  money  recovered  by  a 
verdict  for  freight,  was  of  such  a  nature  that  the  payment  of  it  was  protected  by  stat. 
19  Geo.  2,  c.  32. 

On  the  part  of  the  Defendants,  Adair  and  Cockell,  Serjts,,  contended,  that  the  case 
came  within  the  provision  of  the  statute.  The  words  of  it  are,  "That  no  person  who 
is  or  shall  be  really  and  bona  fide  a  creditor  of  any  bankrupt,  for  or  in  respect  of  goods 
really  and  bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bill  or  bills  of 
exchange  really  and  bona  fide  drawn,  negociated,  or  accepted  by  such  bankrupt  in  the 
usual  or  ordinary  course  of  trade  and  dealing,  shall  be  liable  to  refund  or  repay  to 
the  assignee  or  assignees  of  such  bankrupt's  estate  any  money  which  before  the  suing 
forth  of  such  commission  was  really  and  bona  fide,  and  in  the  usual  and  ordinary 
course  of  [335]  trade  and  dealing  received  by  such  person  of  any  such  bankrupt  before 
such  time  as  the  person  receiving  the  Sime  shidl  know,  understand,  or  have  notice  that 
he  is  become  a  bankrupt,  or  that  he  is  in  insolvent  circumstances."  Here  the  bankrupt 
was  really  and  bona  tide  indebted  to  Marshall  in  a  large  sum  for  freight,  a  debt 
contracted  in  the  usual  and  ordinary  course  of  trade  and  dealing;  and  it  was  in 
discharge  of  this  debt  ascertained  by  the  judgment  of  the  Court,  that  the  bill  of 
exchange  was  drawn,  and  the  payment  made.  The  statute  being  of  a  remedial  nature 
ought  to  receive  a  liberal  construction,  so  as  best  to  answer  the  end  for  which  it  was 
designed.  The  payment  being  enforced  by  the  sentence  of  a  Court  could  not  be  resisted, 
and  compulsory  payments  were  holden  to  be  within  the  statute,  in  the  case  of  Holmes 
and  otliers,  assignees  of  M'Dougall  v.  JVinnington  (a),  in  Scacc.  Hil.  30  Geo.  3,  which 
recognized  and  confirmed  that  of  Ualveii  and  others,  assignees  of  Jones  v.  Lingard  at  Nisi 
Prius,  tried  before  Lord  Loughborough,  1783. 

Bond,  Serjt.,  contra.  By  the  assignment  of  the  commissioners,  all  the  property  of  the 
bankrupt  is  vested  in  the  assignees  by  relation  to  the  act  of  bankruptcy,  so  as  to  defeat 
all  intermediate  acts  done  by  the  bankrupt  to  dispose  of  his  property.  This  being  the 
general  rule,  the  statutes  which  introduce  an  exception  to  it  are  to  be  strictly  construed, 
and  not  to  be  extended  be3'ond  the  particular  cases  for  which  they  were  made.  The 
1  Jac.  1,  c.  1-5,  is  for  the  protection  of  debtors  to  the  bankrupt,  who  shall  have  paid 
money  to  him  without  notice  of  the  bankruptcy,  and  this  in  all  cases.  The  19  Geo.  2, 
c.  32,  is  confined  to  particular  instances  of  payments  made  by  the  bankrupt,  and  the 
present  case  caiuiot  be  brought  by  any  rule  of  construction  within  either  of  those 
instances.  That  this  is  the  true  interpretation  of  the  statute  19  Geo.  2,  appears  from 
Vernm  v.  Hall,  2  Term  Rep.  B.  E.  648,  and  Bradley  \.  Clark,  5  Term  Rep.  B.  R.  197  (J). 

The  Court,  after  consideration,  on  this  day  declared,  that  they  thought  the 
authorities  of  Vernon  v.  Hall,  and  Bradley  v.  Clark,  were  decisive  of  the  point  in 
dispute,  particularly  the  former,  where,  as  well  as  in  this  instance,  a  personal  credit 
was  given  to  the  bankrupt ;  that  if  the  payment  by  the  bankrupt  in  [336]  those  cases 
could  not  be  supported,  neither  could  it  be  in  the  present. 

Postea  to  the  Plaintiffs. 

the  date  and  issuing  of  the  commission  against  such  bankrupt  to  any  creditor  of  such 
bankrupt  (such  payment  not  being  a  fraudulent  preference  of  such  creditor)  and 
provided  the  person  had  not  notice  of  any  act  of  bankruptcy.] 

(a)  Those  were  both  cases  in  which  payments  compelled  by  legal  process,  were 
holden  to  be  within  the  meaning  of  the  stat.  19  Geo.  2,  c.  32. 

(J)  [See  also  Copeland  v.  Stein,  8  T.  R.  199.] 
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I)E  Berdt  against  Atkinson.     Wednesday,  July  9th,  1794. 

[Dissented  from,  SaTids  v.  Clarke,  1849,  8  C.  B.  760;  Maltass  v.Siddle,  1859, 

6  C.  B.  N.  S.  499.] 

A.  draws  a  promissory  note  payable  to  B.  or  order,  which  B.  indorses,  having  given 
no  value  for  it  and  knowing  that  A.  is  insolvent.  In  an  action  by  the  indorsee 
against  B.  it  is  not  necessary  to  prove  that  the  note  was  presented  for  payment  to 
A.  immediately  when  it  became  due,  or  that  notice  was  given  to  B.  of  A.'s  refusal 
to  pay  it  (a)'. 

This  was  an  action  by  the  indorsee  of  a  promissory  note  made  by  one  Brown, 

against  the  payee  who  indorsed  it.  The  facts  which  appeared  at  the  trial  were,  that 
the  note  was  not  presented  to  the  maker  till  the  day  after  it  became  due,  that  notice 
of  his  refusal  to  pay  it  was  not  given  to  the  Defendant  till  five  days  after  that  refusal, 
but  that  the  Defendant  gave  no  value  for  it,  and  lent  his  name  merely  to  give  credit 
to  the  note,  well  knowing  at  the  time  it  was  drawn  and  indorsed,  that  Brown  was 
insolvent.  On  this  evidence  under  the  direction  of  the  Lord  Chief  Justice,  a  verdict 
was  found  for  the  plaintiff. 

A  rule  having  been  granted  to  shew  cause  why  there  should  not  be  a  new  trial, 
Adair,  Serjt.,  shewed  cause.  Under  the  circumstances  of  this  case,  no  notice  was 
necessary  to  be  given  to  the  Defendant,  because  no  loss  could  happen  to  him  from  the 
want  of  it;  and  that  is  the  principle  upon  which  notice  is  in  any  cise  required.  Thus 
if  the  drawer  of  a  bill  of  exchange  has  no  effects  in  the  hands  of  the  drawee,  it  is  not 
necessary  to  give  him  notice  of  the  bill  being  dishonoured,  1  Term  Rep.  B.  R.  405, 
Bichrdike  v.  Bollman.  2  Term  Rep.  B.  R.  71.3,  Rngera  v.  Stephens.  Now  the  maker  of 
a  promis.sory  note  stands  in  the  place  of  the  acceptor  of  a  bill  of  exchange,  and  the 
indorser  of  a  note  in  that  of  the  drawer  of  a  bill.  The  rules  therefore  which  govern 
bills  nf  exchange,  are  in  this  respect  applicible  to  promissory  notes.  And  indeed  the 
case  is  much  stronger  where  the  drawer  of  a  bill  knows  that  the  drawee  is  insolvent, 
than  where  the  drawee  has  simply  no  effects  of  the  drawer  in  his  hands,  because  if 
he  were  not  insolvent,  he  might  possibly  pay  it  for  the  honour  of  the  drawer.  Here 
the  payee  knew  the  maker  to  be  insolvent,  and  as  he  lent  his  name  merely  to  give 
credit  to  the  note,  he  was  a  party  to  a  fraudulent  transaction. 

Watson,  Serjt.,  contra,  argued,  first,  that  notice  ought  to  have  been  given  to  the 
Defendant,  for  which  he  cited  2  Stra.  1087,  Cnllina  v.  Butler:  secondly,  that  as  the 
Plaintiff  had  not  [337]  presented  the  note  to  the  drawer  in  due  time,  he  had  given 
credit  to  him,  and  discharged  the  indorser  ;  and  thirdly,  that  as  the  defendant  received 
no  benefit  from  the  transaction,  he  ought  not  in  justice  to  be  charged  with  the  payment 
of  the  note. 

Lord  Chief  Justice  Eyre.  It  is  clear  that  the  money  was  to  be  raised  on  the 
note,  entirely  on  the  credit  of  Atkinson  :  Brown  was  known  by  all  parties  to  be  insolvent, 
and  Atkinson  to  be  in  opulent  circumstances  ;  the  merits  therefore,  as  well  as  the  strict 
law  of  the  case,  are  against  the  Defendant.  Admitting  that  there  must  be  a  demand 
of  payment  made  on  the  drawer,  here  there  was  a  demand.  But  it  is  objected  that 
the  demmd  was  not  made  in  due  time.  But  consider  on  what  ground  an  early  demand 
is  in  general  required.  It  is,  because  if  any  delay  takes  place,  the  effects  may  be  gone 
out  of  the  hands  of  the  acceptor,  and  if  the  holder  chooses  to  wait,  he  does  it  at  his 
own  risk.  But  apply  this  rule  to  the  case  of  known  insolvency  :  what  does  it  signify 
to  the  person  who  is  liable  in  the  second  stage,  at  what  time  the  demand  is  made  on 
the  drawer,  who  was  known  to  be  insolvent  from  the  beginning  (a)^?  General  rules 
are  established  for  general  convenience,  and  I  agree,  that  if  the  drawer  is  not  known 

(a)'  [See  Sviith  v.  Becket,  13  East,  187,  which  appears  to  overrule  the  principal  case. 
See  also  Brovm  v.  Maffey,  15  East,  216.  Free  v.  Hawkins,  8  Taunt.  92.  Nicholson  v. 
Goulhft,  post,  609.     Corney  v.  Da  Costa,  1  Esp.  N.  P.  C.  302.] 

(a)2  [In  the  present  case  the  Defendant  on  payment  of  the  note  would  have  had 
a  remedy  for  the  amount  against  the  maker,  which  appears  to  take  the  case  out  of  the 
principle  on  which  Bickerdike  v.  Bollman  was  decided,  and  to  render  notice  necessary. 
See  Cory  v.  Scott,  3  B.  &  A.  623,  and  the  observations  in  Bayl.  on  BUls.  248,  4  ed. 
LearJi  v.  Hemtt,  4  Taunt.  733.] 
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to  be  insolvent,  the  fact  of  insolvency  will  not  excuse  the  want  of  an  early  demand  : 
but  the  fact  of  knowledge  excludes  all  the  presumptions  that  would  otherwise  arise. 
Then  as  to  notice,  and  the  application  for  payment  to  the  Defendant,  what  did  it  signify 
to  him,  when  that  application  was  made]  It  could  make  no  difference  to  him  whether 
it  were  made  on  one  day  or  another;  he  meant  to  guarantee  the  payment  of  the  note, 
and  there  was  no  possibility  of  any  loss  happening  to  him  from  the  want  of  notice.  In 
this  instance  therefore,  the  general  rule  fails  in  its  application. 

BuLLER,  J.  The  general  rule  has  been  long  settled,  but  it  is  only  applicable  to  the 
case  of  fair  transactions,  where  the  bill  or  note  has  been  given  for  value  in  the  ordinary 
course  of  trade.  There  were  many  early  cases  at  Guildhall  to  that  effect,  and  the 
same  point  was  afterwards  decided  by  Lord  Mansfield.  It  is  said  that  the  insolvency 
of  the  drawer  does  not  take  away  the  necessity  of  notice  ;  that  is  true  where  value  has 
been  given,  but  no  further.  Here  it  is  plain  that  Atkinson  lent  his  name,  merely  to 
give  credit  to  the  note,  and  was  not  an  indorser  in  the  common  course  of  business.  It 
is  no  answer  to  say  that  he  received  no  benefit :  he  never  meant  to  receive  any. 
This  case  [338]  therefore  may  be  decided,  without  breaking  in  upon  any  rules  hitherto 
laid  down,  in  cases  of  notes  given  for  value. 

Heath,  J.,  of  the  same  opinion. 

RoOKE,  J.,  of  the  same  opinion. 

Rule  discharged. 

Bendelack  against  Morier.     Wednesday,  July  9th,  1794. 

A.  a  merchant  in  London  draws  a  bill  of  exchange  on  B.  at  Pisa,  payable  to  the  order 
of  C.  a  French  merchant  resident  in  France  :  C.  indorses  it  to  D.  of  Nice,  and  D.  to 
E.  of  Leghorn.  The  bill  not  being  paid  when  due,  E.  draws  another  bill  for  the 
amount  of  the  former  on  A.  in  favour  of  F.  of  Leghorn,  which  is  indorsed  to  G. 
a  merchant  in  London,  in  the  course  of  trade,  and  accepted  by  A.  The  stat. 
34  Geo.  3,  c.  9,  s.  4,  prevents  G.  from  maintaining  any  action  on  the  latter  bill 
against  A. ;  and  if  such  action  be  brought,  the  Court  will  stay  the  proceedings  (a). 

The  facts  of  this  case  were  the  following.  The  Plaintiff  and  Defendant  being  both 
resident  merchants  in  London,  on  the  6th  of  August  1793,  the  Defendant  drew  two 
bills  of  exchange  on  Grantonne  and  Co.  of  Pisa,  payable  at  Leghorn  to  the  order  of 
Rycault  and  Co.  of  Marseilles,  for  value  received  of  Ransom  Morland  and  Co.  in 
London,  and  ordered  for  acceptance  to  De  Berte  of  Leghorn  :  Rycault  and  Co.  indorsed 
them  at  Marseilles,  to  the  order  of  Freres  and  Co.  of  Nice,  dating  the  indorsement 
according  to  the  style  adopted  in  France,  1.5  Pluviose  2  year  of  the  French  Republic, 
i.e.  the  4th  of  February  1794,  and  Freres  and  Co.  indorsed  them  to  Levy  of  Leghorn. 
When  the  bills  became  due,  they  were  not  paid  by  De  Berte,  in  consequence  of  which, 
on  the  14th  of  March  1794,  Levy  drew  a  bill  on  the  Defendant  for  the  amount  of 
them,  payable  at  sight  to  Aberdarham  of  Leghorn,  to  be  placed  in  balance  for  the 
return  of  those  other  bills,  and  by  him  indorsed  to  the  Plaintiff,  in  the  course  of 
business.  This  bill  on  the  8th  of  April  the  Defendant  specially  accepted,  if  De  Berte 
had  not  paid,  or  declined  to  pay  the  other  two  bills,  upon  those  bills  with  protests 
being  produced,  and  also  De  Berte's  declaration  (in  answer  to  a  letter  of  the  Defendant's) 
that  he  had  not,  and  would  not  pay  those  bills. 

When  the  latter  bill  became  due,  the  Defendant  refused  to  pay  it,  on  account  of  the 
statute  34  Geo.  3,  c.  9,  (commonly  called  the  French  Property  Act)  having  passed, 
the  4th  section  of  which  enacts,  "That  if  any  person  residing  or  being  in  Great 
Britain,  shall  after  the  first  day  of  March  1794,  knowingly  and  wilfully,  in  any  manner 
pay  or  satisfy  any  bill  of  exchange,  note,  draught,  obligation,  or  order  for  money,  in 
part  or  in  the  whole,  which  since  the  first  day  of  January  1794,  has  been,  or  at  any 
time  during  the  said  war  shall  be  [339]  drawn  or  accepted,  or  indorsed,  or  in  any 
manner  negotiated  in,  or  in  any  manner  sent  from  any  part  of  the  dominions  of  France, 
or  any  country,  territory,  or  place,  which  was  on  the  said  first  day  of  January  1794, 
or  at  any  time  during  the  said  war,  and  at  the  time  of  such  act  done,  shall  be  under 
the  government  of  the  persons  exercising,  or  who  shall  hereafter  exercise  the  powers 
of  government  in  France,  or  drawn,  accepted,  or  indorsed,  or  in  any  manner  negotiated 

(a)  [Vide  Mellish  v.  Simeon,  post,  378.] 
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by  or  for  the  use  of,  or  upon  the  credit  of  the  effects  of,  the  persons  exercising  the 
powers  of  government  in  Fraiice,  or  of  any  person  or  persons,  wbo  on  the  saiij  first 
day  of  January  1794,  were  or  was,  or  at  any  lime  since  have  or  has  been,  or  who  at 
the  time  of  such  act  done,  shall  be  in  any  of  the  dominions  of  France,  or  in  any  such 
country,  territory,  or  place  as  aforesaid,  every  person  so  offending  shall  forfeit  and  lose 
double  the  value  of  buch  bill  of  exchange,  &c.  &c.  and  the  payment  of  such  bill  of 
exchange,  &c.  shall  not  be  cfTected  against  any  person  or  peisons  whatsoever,  who 
might  otherwise  have  demanded  the  same,  or  the  money  thereby  made  payable,  &c." 

In  consequence  of  the  refusal  by  the  Defendant  to  pay  this  bill,  the  present  action 
was  brought;  and  a  lule  having  been  granted  to  shew  cause  wliy  the  proceedings 
should  not  be  staid,  on  the  ground  of  the  case  being  within  the  statute,  Adair  and 
Le  Blanc,  Serjts.,  shewed  cause,  contending  that  the  only  peison  who  would  be 
benefited  by  the  special  acceptance  was  Bendelack,  and  he  being  resident  in  this 
country  was  not  within  the  act. 

BuLLKK,  J. (a)'.  The  only  question  is,  Whether  this  bill  was  not  a  mode  of  paying 
the  former  bdls?  Now  there  were  two  objects  which  the  act  had  in  view;  one,  that 
a  Frenchman  should  not  receive  money,  the  other,  that  an  Englishman  should  not 
pay  it.  But  as  the  effect  of  the  bill  was  to  discharge  the  indorsement  made  at 
Marseilles,  the  case  comes  directly  within  the  act. 

EooKE,  J.,  of  the  same  opinion. 

Kule  absolute. 


[340]     Jackson  against  Fairbank.     Wednesday,  July  9th,  1794. 

[Commented  on,  Brandram  v.  Wharton,  1818,  1  B.  &  Aid.  470.  Followed,  Burleigh  v. 
Stoll,  1828,  8  B.  &  C.  41.  Applied,  Manderston  v.  Robertson,  1829,  4  Man.  &  Ry. 
44.0.  Commented  on,  Davies  v.  Edwards,  1851,  7  Ex.  25.  Held  overruled,  Taylor 
V.  Holland,  [1902]  1  K.  B.  680.] 

One  of  two  makers  of  a  joint  and  several  promissory  note  having  become  a  bankrupt, 
the  payee  receives  a  dividend  under  the  commission,  on  account  of  the  note:  this 
will  prevent  the  other  maker  from  availing  himself  of  the  Statute  of  Limitations, 
in  an  action  brought  against  him  for  the  remainder  of  the  money  due  on  the  note, 
the  dividend  having  been  received  within  six  years  before  the  action  brought  (a)^. 

This  was  an  action  on  a  joint  and  several  promissory  note  made  July  18th,  1784, 
by  James  Fairbank  and  'William  Fairbank  his  son,  to  the  Plaintiff,  for  1001. 

In  the  same  year  James  Fairbank  became  a  bankrupt,  and  the  PlaintifiF  received 
several  dividends  under  the  commission,  in  respect  of  the  1001.  secured  by  the  note 
in  question,  the  last  of  which  was  paid  in  the  course  of  the  year  1793,  and  there 
remained  due  581.  6s.  8d.  for  which  this  action  was  brought.  The  Defendant  pleaded 
non  assumpsit  and  the  Statute  of  Limitations,  but  a  verdict  was  found  for  the  Plaintiff, 
under  the  direction  of  Mr.  Justice  Heath,  before  whom  the  cause  was  tried.  A  rule 
being  granted  to  shew  cause  why  there  should  not  be  a  new  trial,  the  question  was. 
Whether  the  payment  of  part  of  the  money  due  on  the  note  by  the  assignees  took  the 
case  out  of  the  Statute  of  Limitations? 

Clayton,  Serjt.,  who  shewed  cause,  contended  that  the  act  of  the  assignees  was  the 
act  of  the  bankrupt  himself,  and  if  the  bankrupt  had  acknowledged,  or  paid  part  of 
the  debt,  the  presumption  raised  by  the  length  of  time  would  have  been  repelled. 
It  is  decided  in  U'hitcomb  v.  IFhiling,  Dougl.  651,  that  the  acknowledgment  of  one  of 
several  drawers  of  a  joint  and  several  promissory  note  takes  it  out  of  the  Statute  of 
Limitations  ai  against  the  others,  and  may  be  given  in  evidence,  in  a  separate  action 
against  any  of  the  others. 

Cockell,  Serjt.,  on  the  other  haii<l,  insisted  that  as  the  bankrupt  himself  had  done 
DO  act  to  acknowledge  the  debt,  the  case  came  within  the  Statute  of  Limitations,  of 
which,  the  assignees  of  one  of  the  drawers  could  not  prevent  the  other  from  availing 
himself.     But 

(o)'  Absent  the  Lord  Chief  Justice  and  Heath,  J. 

(ay  [Vide  Brandram  v.  JFhartoJi,  1  B.  &  A.  468.  Atkins  v.  Tredgold,  2  B.  &  C.  23. 
Perham  v.  Raqual,  2  Bingh.  311.     2  Sauud.  64  (notis),  5th  edit.] 
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The  Court  were  clearly  of  opinion,  that  the  payment  of  the  dividend  under  the 
commission,  was  such  an  acknowledgment  of  the  debt,  as  took  the  case  out  of  the 
Statute  of  Limitations. 

Rule  discharged. 

[341]     Comer  against  Baker.     Wednesday,  July  9tb,  1794. 

Where  in  an  action  of  trespass  quare  clausum  fregit,  a  special  plea  is  pleaded,  and  the 
issue  found  for  the  Plaintiff,  be  is  intitled  to  full  costs,  though  the  damages  are 
under  iOs.  and  there  is  no  certificate  of  the  judge  (a)'. 

To  this  action  of  trespass  quare  clausum  fregit,  with  cattle,  &c.  there  were  several 
pleas: — 1.  The  general  issue.  2.  Disclaimer  of  title,  that  the  trespasses  were 
involuntary  and  tender  of  amends.  3.  A  distress  taken  damage-feasant,  for  the  same 
trespass.  4.  That  the  cattle  escaped  on  account  of  the  fences  being  out  of  repair. 
5.  A  licence.  To  all  the  special  pleas,  except  that  of  the  licence,  there  were  new 
assignments,  and  to  the  new  assignments  similar  pleas,  and  issues  taken  on  them,  on 
which  a  general  verdict  was  found  for  the  Plaintiff,  with  five  shillings  damages ;  but 
the  judge  did  not  certify. 

The  prothonotary  having  taxed  full  costs  to  the  Plaintiff,  on  the  ground  that 
wherever  an  issue  on  a  special  plea  was  found  for  the  Plaintiff,  he  was  intitled  to  full 
costs,  though  the  damages  were  less  than  forty  shillings,  a  rule  was  granted  to  shew 
cause  why  the  taxation  should  not  be  reviewed.  Against  which  Runnington,  Serjt., 
now  shewed  cause,  relying  on  the  case  of  Redridge  v.  Palmer,  ante,  2,  as  decisive  of 
the  point  in  question. 

On  the  other  side,  Le  Blanc,  Serjt.,  said  that  this  case  was  brought  before  the 
Court  in  order  that  the  authority  of  Redridge  v.  Palmer  might  be  reconsidered.  In 
that  case,  the  report  of  the  prothouotaries  as  to  the  practice  in  the  office,  proceeded 
on  a  mistake,  in  not  distinguishing  between  such  pleas  as  might  bring  the  title  to 
the  freehold  in  question,  and  such  as  could  not.  The  statute  22  and  23  Car.  2,  c.  9, 
is  positive,  that  in  all  actions  of  trespass  and  assault  and  battery,  wherein  the  judge 
at  the  trial  of  the  cause  shall  not  certify  that  an  assault  and  battery  was  sufficiently 
proved,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the  declaration,  was 
chiefly  in  question,  the  Plaintiff,  if  the  damages  are  under  forty  shillings,  shall  have 
no  more  costs  than  damages.  It  is  true  indeed,  that  where  the  plea  is  of  such  a  kind, 
that  it  appears  on  the  face  of  the  record  that  the  title  to  the  freehold  must  come  in 
question  at  the  trial,  there  a  certificate  is  holden  to  be  unnecessary.  But  in  the 
present  case,  the  title  to  the  freehold  could  not  come  in  que3-[342]-tion  (a)-  on  any 
of  the  pleas  pleaded;  and  it  is  not  a  mere  special  plea,  that  will  entitle  the  Plaintiff 
to  full  costs,  without  a  certificate.  No  such  arbitrary  rule  was  ever  laid  down,  prior 
to  the  case  of  Redridge  v.  Palmer.  In  Page  v.  Creed,  3  Term  Rep.  B.  R.  391,  where  in 
trespass  for  an  assault  and  battery  the  Defendant  justified  the  assault  only,  and  the 
damages  were  under  forty  shillings,  the  Plaintiff  had  no  more  costs  than  damages. 
But  if  the  justification  in  that  case  had  extended  to  the  battery  as  well  as  the  assault, 
a  certificate  would  not  have  been  necessary  to  intitle  the  Plaintiff  to  full  costs,  because 
then  the  battery  would  have  been  admitted,  and  the  requisite  of  the  statute,  that  the 
battery  should  "be  fully  proved,  would  have  been  complied  with.  That  case  therefore 
shews  that  a  mere  special  plea  found  against  the  Defendant,  will  not  intitle  the  Plaintiff 
to  full  costs,  without  a  certificate  ;  but  that  such  a  plea  as  will  have  that  operation, 
must  be  in  effect  tantamount  to  a  certificate.  The  same  doctrine  is  also  laid  down  in 
flasher  v.  Smith,  2  Baruadist.  180,  277,  and  in  Philpot  v.  Janes  there  cited,  and  in 
Dover  v.  Robinson,  Barnes,  128.  To  the  same  effect  likewise  is  Cockerill  v.  AUanson, 
Trin.  22  Geo.  3,  in  B.  R.(6). 

(a)i  [Vide  ante,  p.  2,  note  (a).] 

{af  There  was  an  express  disclaimer  of  title  on  the  record ;  it  should  seem  there- 
fore that  a  certificate  that  the  title  came  chiefly  in  question,  could  not  have  been 
granted.  If  so,  the  statute  22  and  23  Car.  2,  c.  9,  appears,  independent  of  adjudged 
cases,  to  be  decisive. 

(6)  Bull.  N.  P.  last  edit.  330.     HuUock's  Law  of  Costs,  86.     Tidd's  Law  of  Costs, 
82,  and  vol.  ii.  of  the  excellent  Treatise  of  the  Practice  of  the  Court  of  King's  Bench, 
by  the  same  author,  p.  653  [1001,  8th  edit.]. 
C.  P.  IV.— 19* 
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Tlie  Court  SHiii  (c),  that  if  this  ha<l  been  a  new  case,  they  shoulil  have  thought  that 
the  construction  of  the  statute  22  antl  23  Car.  2,  c.  9,  contended  for  on  the  part  of  the 
Defendant,  ought  to  be  a(loptei).  But  that  as  a  different  practice  had  long  prevailed, 
and  as  that  practice  was  confirmed  by  the  case  of  Redridgc  v.  Palmer,  which  was 
decided  upon  great  consideration,  they  did  not  think  it  right  to  depart  from  it. 

Rule  discharged. 

[343]     Kewley  and  Another  against  Ryan.     Wednesday,  July  9th,  1794. 

A  policy  of  insurance  is  effected  on  certain  goods  on  board  a  noitain  ship  on  a  voyage, 
at  and  from  A.  to  B.,  and  another  policy  is  also  made  on  any  kind  of  goods  as 
interest  should  appear  on  board  ship  or  ships,  on  the  same  voyage,  warranted  to 
sail  within  a  limited  time,  but  no  circumstances  relating  to  the  first  policy  are 
communicated  to  the  underwriters  of  the  second,  nor  do  they  know  that  the  first 
was  made.  Goods  to  the  full  amount  of  the  sum  insured  in  the  first  policy  are 
put  on  board  the  specified  ship,  which  arrives  in  safety.  Goods  also  to  the  full 
amount  of  the  sum  insured  in  the  second  policy  are  put  on  board  another  ship, 
which  sails  wiihin  the  time  limited  from  A.  with  an  intention  to  touch  at  C.  in  her 
course  to  B.,  but  is  lost  before  she  arrives  at  the  deviating  point  (i).  The  under- 
writers of  the  second  policy  are  answerable  for  the  loss. 

This  was  an  action  on  a  policy  of  insurance,  and  the  material  facts  of  the  case 
were  as  follow :— On  the  24th  of  May  1793,  Freeland  and  Rigby,  merchants  at 
St.  Vincents,  wrote  (a)  to  the  Plaintiffs,  merchants  at  Liverpool,  who  were  also 
pai triers  in  a  house  of  the  same  name  at  Grenada,  requesting  them  to  get  12601. 
insured  on  70  bales  of  cotton  shipped  on  board  the  "Elizabeth,"  from  Grenada 
to  England,  and  also  13001.  on  another  cargo  of  cotton  and  other  goods,  which 
they  intended  to  ship  on  board  some  other  ship  that  should  sail  with  the  first 
convoy,  and  therefore  directing  the  latter  insurance  to  be  on  ship  or  ships.  The 
Plaintiffs  accordingly  by  their  broker  insured  12601.  on  board  the  "Elizabeth"  in 
Loudon,  and  13001.  on  board  ship  or  ships,  viz.  7001.  at  Liverpool,  and  6001.  in 
London.  The  policy  for  7001.  of  which  the  Defendant  underwrote  501.,  and  on 
which  the  action  was  brought,  was  at  and  from  Grenada  to  Liverpool,  on  any  kind  of 
goods  as  interest  should  appear,  in  ship  or  ships  on  account  of  Freeland  and  Kigby, 
warranted  to  sail  on  or  before  the  1st  of  August  1793,  and  to  return  3  per  cent,  if 
the  ship  sailed  with  convoy  bound  to  Great  Britain,  and  arrived,  &c.  without  any 
exception  of  the  goods  on  board  the  "Elizabeth."  The  policy  for  6001.  elfected  in 
London,  was  also  on  ship  or  ships  at  and  from  Grenada  to  Liverpool,  but  with  an 
exception  to  12601.  "on  70  bales  of  cotton  per  'Elizabeth  Crettin,'"  the  same  under- 
writers in  London  having  before  subsciibed  the  policy  on  the  "  Elizabeth."  But  the 
Plaintiffs  did  not  communicate  to  the  underwriters  at  Liverpool,  the  letter  of  Freeland 
and    Rig-[344]-by  directing  an  insurance  on  the  "Elizabeth,"  nor  any  circumstance 

(r.)  Absent  Mr.  Justice  Buller. 

{b)  [Vide  Middlewood  v.  Blakes,  7  T.  R.   162.     Heselton  v.  Allnut,  1  M.  &  S.  46. 
Tasker  v.  Cunninghame,  1  Bligh,  87.] 
(a)  The  following  was  the  letter : — 

"24th  May  1793. 
"  Messrs.  John  and  Patrick  Kewley. 

"  Dear  Sir, — By  a  letter  received  this  morning  from  your  Mr.  Wm.  Kewley,  I 
find  he  has  shipped  on  board  your  'Elizabeth  '  70  bales  of  cotton  belonging  to  your 
house,  and  addressed  it  to  you,  on  which  I  request  you  will  get  insured  twelve 
hundred  and  sixty  pounds  sterling,  valuing  it  at  181.  per  bale. — I  am,  &c. 

"Thomas  Rigby." 

"P.S.  Upon  considering  our  affairs  I  have  determined  to  return  our  boat  immedi- 
ately to  Grenada  with  another  load  of  cotton,  and  have  it  shipped  to  your  address  by 
some  vessel  that  will  sail  with  the  first  convoy,  therefore  be  pleased  to  make  insurance 
for  13001.  sterling  on  our  accounts  by  ship  or  ships  at  181.  per  bale  at  and  from 
Grenada  to  England.  The  Government  sloop  is  just  arrived  from  the  fleet,  and 
brings  account  that  the  convoy  will  be  appointed  to  sail  the  first  week  in  June." 
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respecting  the  goods  shipped  on  board  the  "Elizabeth,"  and  the  insurance  made  on 
that  ship. 

The  "Elizabeth  "  sailed  early  in  Jane,  and  arrived  safe  at  Liverpool,  in  August, 
1793.  The  "Heart  of  Oak"  (a)i,  on  board  of  which  Freeland  and  Rigby  had  shipped 
their  second  cargo  of  cotton,  &c.  sailed  the  latter  end  of  July,  bound  for  Liverpool, 
but  with  a  design  formed  before  the  commencement  of  the  voyage  (as  appeared  by 
the  clearances,  and  was  admitted  on  all  sides)  to  touch  at  Cork  in  her  way  to  Liverpool, 
but  was  totally  lost  before  she  arrived  at  the  deviating  point. 

The  Defendant  pleaded  the  general  issue,  and  a  tender  of  11.  10s.  on  account  of 
the  safe  arrival  of  the  "Elizabeth,"  which  the  Plaintiff  took  out  of  court,  and  obtained 
a  verdict  for  481.  10s. 

A  rule  having  been  granted  to  shew  cause  why  there  should  not  be  a  new  trial, 
Adair  and  Heywood,  Serjts.,  shewed  cause. 

Considerable  doubts  having  been  thrown  out  at  the  trial,  whether  such  a  policy  as 
this  on  ship  or  ships  were  a  good  one,  the  validity  of  it  is  first  to  be  considered. 
Now  policies  of  this  kind  are  well  known  to  foreign  nations,  Emerigon,  173,  tit. 
Assurance  in  quovis,  and  are  constantly  used  in  the  West  Lidia  trade  by  us  in  time 
of  war,  when  it  is  uncertain  by  what  ships  the  produce  of  the  different  islands  may 
be  sent  to  Europe  ;  and  they  are  also  supported  by  authorities,  Tiermy  v.  Etheringim, 
cited  1  Burr.  349,  2  Stra.  1248,  Dick  v.  Barrel,  and  Parke,  19.  There  are,  therefore, 
oidy  two  questions;  1.  Whether  the  policy  on  ship  or  ships  was  discharged  by  the 
safe  arrival  of  the  "Elizabeth,"  or  in  other  words,  whether  the  insured  had  a  right  to 
apply  the  insurance  to  the  "  Heart  of  Oak  "  that  was  lost  1  2.  Whether  the  voyage 
insureil  being  from  Grenada  to  Liverpool,  the  policy  was  rendered  void  by  an  intention 
to  touch  at  Cork  in  the  way  to  Liverpool,  the  ultimate  port  of  delivery,  that  intention 
not  having  been  carried  into  effect  ?  1.  The  Plaintiffs  had  clearly  a  right  to  apply  the 
insurance  to  the  ship  that  was  lost.  The  insurances  were  totally  distinct,  and  so  were 
the  risks,  and  the  one  is  in  no  degree  applicable  to  the  other.  If  the  "Elizabeth  "  had 
been  lost,  the  Defendant  would  clearly  not  have  been  liable,  there  being  a  separate 
insurance  on  that  ship,  but  the  benefit  and  loss  must  be  [345]  reciprocal,  and  if  be 
would  not  have  been  answerable  in  case  of  the  loss,  he  cannot  be  benefited  by  the 
safety  of  the  "Elizabeth." 

[Mr.  Justice  BuUer,  in  this  pait  of  the  argument,  cited  the  case  of  Henchman  v. 
Offley{aY,  in  confirmation  of  the  doctrine  [346]  that  the  insured  had  a  right  to  appro- 

(a)i  It  did  not  appear  that  the  Plaintiffs  when  they  effected  the  insurance  in 
question,  knew  on  board  what  ship  Freeland  and  Rigby  had  shipped  this  cargo. 

{af  Hcachman  v.  OJfley,  B.  R.  Mic.  23  Geo.  3. 

This  was  an  action  on  a  policy  of  insurance  of  60001.  on  goods,  to  come  in  ship  or 
ships  from  Bengal  to  London;  and  the  facts  of  the  case  were  the  following:  the 
Plaintiff'  in  India  wrote  to  his  correspondent  in  England,  to  get  two  insurances,  one 
of  60001.  on  goods  on  board  any  ship  or  ships  which  should  sail  between  the  first  of 
November,  1779,  and  the  first  of  July,  1780,  and  the  other  of  40001.  on  goods  on 
board  any  ship  or  ships,  which  should  sail  between  the  first  of  February  and  the 
thirty-first  of  December,  1780.  The  two  insurances  were  accordingly  effected,  and 
the  Plaintiff  loaded  goods  to  the  amount  of  48891.  on  board  the  ship,  "General 
Barker,"  and  45001.  on  board  the  ship,  "Ganges,"  and  at  the  time  of  the  loading 
entered  a  certificate  before  Sir  Elijah  Impey,  the  Chief  Justice,  that  he  had  put  such 
goods  on  board  the  one  ship,  and  such  on  board  the  other,  and  that  he  had  shipped  on 
board  the  "General  Barker"  48891.  of  the  risk  intended  to  be  covered  by  the  60001. 
policy.  Both  ships  sailed  within  the  time  mentioned  in  the  first  policy  ;  the  "General 
Barker"  was  lost,  but  the  "Ganges"  arrived  safe  at  the  place  of  her  destination  ;  and 
this  action  was  brought  on  the  policy  for  60001.  which  the  Plaintiff  contended  he  bad 
a  right  to  apply  to  the  "  General  Barker,"  and  went  for  a  total  loss.  At  the  trial,  two 
objections  were  made  :  1st.  that  evidence  could  not  be  given  of  what  passed  in  the 
East  Indies :  2d.  that  there  ought  to  be  a  contribution,  all  the  underwriters  called 
upon  as  for  an  average  loss,  and  both  policies  taken  into  the  account,  and  that  the 
Plaintiff  ought  only  to  recover  in  the  proportion  of  48891.  to  45001.  or  at  most  as 
48891.  was  to  11111. 

Lord  Mansfield  over-ruled  the  objection  as  to  the  evidence,  and  was  of  opinion, 
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priate :  and  also  intimated  a  decided  opinion,  that  the  mere  intention  to  put  it  into 
Cork  in  ihecomse  of  the  voyafje  to  Liverpool,  did  not  vitiate  the  jjolic}'.] 

But  supposing  tbo  "Elizabeth  "  to  be  one  of  the  ships  on  which  the  policy  in  ques- 
tion niifjht  attach,  still  the  Plaintiff  is  intitled  to  keep  his  verdict,  for  he  had  a  right 
to  appropi  iate  ;  and  then  the  different  insurances  might   be  brought   into   average. 

1  £merigon,  174.  There  is  nothing  in  the  law  of  England  which  says,  that  the  first 
arrival  shall  discharge  the  underwriter.  2.  The  policy  was  not  avoided  by  a  simple 
intention  to  touch  at  Cork,  in  the  course  of  the  voyage  to  Liverpool,  which  was  the 
port  of  delivery.  The  ship  originally  sailed  on  the  voyage  insured,  and  an  intention 
to  deviate  not  carried   into   effect,  does   not   vitiate  the   policy.     Foster  v.   inimer, 

2  Stra.  1249.  Carter  v.  The  E.r.change  Assurance  Company,  ibid.  Thelnsson  v.  Ferguson, 
Dougl.  361.  It  is  true,  that  in  Wooldridge  v.  Boydell,  Dougl.  6,  the  policy  was  holden 
to  be  void,  but  that  case  was  essentially  different  from  the  present ;  there  the  voyage 
insured  was  "at  and  from  Maiylaiul  to  Cadiz,"  but  the  ship  was  in  fact  bound  to 
Falmouth,  and  there  was  no  intention  of  going  to  Cadiz  at  all ;  here  Liverpool  was 
the  place  of  final  destination,  to  which  the  ship  would  have  really  proceeded.  The 
true  criterion  to  determine  whether  a  voyage  on  which  a  ship  sets  out  is  the  same  as 
that  insured,  is  to  discover  whether  she  is  in  fact  bound  to  her  ostensible  port  of 
delivery  ;  if  that  be  the  case,  an  intention  to  go  out  of  the  track,  not  carried  into 
execution,  does  not  alter  the  nature  of  the  voyage. 

Le  Blanc,  Serjt.,  contra.  The  ground  on  which  it  is  to  be  contended  that  the  policy 
was  satisfied,  is,  that  a  ship  answeiing  the  description  in  it  arrived  in  safety,  having 
the  full  amount  of  the  sum  insured  on  board.  Eveiy  circumstance  respecting  the 
specific  insurance  on  the  "Elizabeth"  having  been  concealed  from  the  Defendant,  it 
was  the  same  with  regard  to  him,  as  if  no  such  insurance  had  been  made  on  that  ship. 
If  therefore,  the  "  Elizabeth  "  had  been  lost,  and  the  "  Heart  of  Oak  "  had  arrived  in 
safety,  the  Plaintiff's  bad  it  in  their  power,  by  suppressing  the  letter  of  the  24lh  of  May, 
to  have  charged  the  Defendant  on  that  loss.  Iti  common  justice,  therefore,  the  under- 
writer ought  to  be  benefited  by  the  safety  of  the  same  ship,  for  the  loss  of  which,  if 
it  had  happened,  he  would  have  been  liable  to  pay.  The  Plaintiff',  too,  by  concealing 
the  particular  insurance  [347]  on  the  "  Elizabeth,"  acted  without  the  good  faith  required 

that  the  Plaintiff  might  apply  the  60001.  policy  entirely  to  the  "General  Barker"; 
and  a  verdict  was  found  accordingly.  But  a  new  trial  was  moved  for,  and  a  rule 
granted  to  shew  cause. 

In  .sup|)ort  of  the  rule,  Lee,  Cowper,  and  Pigot  contended,  that  all  the  underwriters 
were  liable  for  losses  on  both  ships  ;  that  if  the  "  Ganges  "  had  been  lost,  the  Defendant 
would  have  been  called  upon,  and  therefore,  that  as  he  would  have  in  that  case  been 
liable  for  the  loss,  he  was  in  justice  iniitled  to  the  benefit  of  salvage.  There  was  no 
appropriation  of  any  particular  ship  or  goods,  and  this  is  an  attempt  to  appropriate 
after  a  loss.  At  the  time  when  the  policy  was  uiiderwi  itten,  it  was  not  communicated 
to  the  underwriters,  that  so  much  was  shipped  on  board  the  "  General  Barker,"  and 
80  much  on  boaid  the  "Ganges,"  and  they  shall  not  be  affected  by  a  declaration 
afterwards  made  without  their  privity.  The  contract  must  be  explained  according  to 
the  situation  in  which  things  stood  between  the  parties,  at  the  time  when  it  was 
made.  The  Plaintiff  shipped  48891.  on  board  the  "General  Barker,"  and  IIOOI.  on 
board  the  "Ganges,"  and  this  at  a  time  when  he  did  not  know  that  the  jiremiuras  and 
expence  of  insurance  would  make  up  the  exact  sum  of  60001. 

Wallace,  contra.  The  material  question  is,  whether  the  45001.  on  board  the 
"Ganges  "  shall  be  taken  into  the  account  of  the  loss  of  the  "General  Barker."  The 
owner  in  India  meaning  to  ship  60001.  property,  sends  to  insure  it.  The  meaning  of 
this  policy  is,  that  he  may  loid  goods  to  that  amount,  on  board  any  ship  or  ships. 
As  he  had  not  the  policies,  he  could  not  make  any  indorsement  on  them,  but  he  not 
only  writes  to  his  correspondent  here,  but  makes  a  solemn  oath  before  the  chief 
magistrate  in  India,  of  the  manner  in  which  he  shipped  the  goods,  and  of  the  appor- 
tionment. Suppose  he  had  said  he  put  all,  covered  by  the  60001.  policy,  on  board 
the  "General  Barker,"  the  underwriter  could  not  have  objected.  This  was  an 
appropriation  made  before  any  loss  that  happened,  or  the  ships  had  sailed,  which  the 
insured  had  clearly  a  right  to  make. 

The  Court  dischaigeil  the  rule,  but  ordered  the  salvage  on  the  II 1 11.  to  be  deducted 
out  of  the  damage  recovered,  which  made  a  deduction  of  about  one-fifth. 
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in  mercantile  transactions,  and  contrary  to  the  directions  expressed  in  the  ordinances 
of  other  nations,  for  the  purpose  of  preventing  frauds,  Weskett,  520.  They  shall  not, 
therefore,  be  permitted  to  avail  themselves  of  their  own  wrong. 

As  to  the  case  of  Tierney  v.  Etherington,  that  was  not  a  case  of  a  general  insurance, 
for  it  was  specified  in  the  policy,  that  the  goods  were  to  be  on  board  a  British  ship  or 
ships  :  so  in  Dick  v.  Barrett,  the  insurance  was  equally  certain,  being  on  any  ship  in 
which  the  Plaintiff  should  come  from  Virginia  to  London,  which  was  the  same  in  effect 
as  if  the  .'(hip  itself  had  been  specified.  Those  cases,  therefore,  are  not  applicable  to 
that  of  a  general  insurance  like  the  present.  The  only  case  where  the  policy  was 
similar,  is,  Henchman  v.  Offley,  and  there  it  does  not  appear  that  the  validity  of  the 
policy  came  in  question  ;  there  also  the  appropriation  was  not  made  till  after  the 
insurance,  but  here  it  was  made  before. 

The  next  question  is,  whether  the  voyage  insured  was  not  a  different  one  from 
that  on  which  the  ship  set  out;  for  though  a  mere  intention  to  deviate,  not  carried 
into  effect,  will  not  vitiate  the  policy  provided  the  voyage  be  the  same,  yet  if  the 
voyage  be  different,  the  policy  is  clearly  void,  according  to  the  doctrine  laid  down 
in  Wooldridge  v.  Boydell,  Dougl.  6,  and  JVay  v.  Modigliani,  2  Term  Rep.  B.  R.  30. 
Now  it  cannot  be  fairly  said,  that  a  voyage  from  Grenada  to  Liverpool,  and  from 
Grenada  to  Cork  and  Liverpool,  are  one  and  the  same.  So  clear  indeed  was  Lord 
Kenyon  on  this  point,  that  at  Guildhall  (a)'  the  Plaintiff  was  nonsuited  in  an  action  on 
a  policy  of  insurance  on  this  very  ship  tiie  "  Heart  of  Oak,"  on  the  ground  that  it  was 
not  the  voyage  insured,  and  that  there  had  been  no  inception  of  that  voyage. 

Cur.  advis.  vult. 

On  this  day,  the  Court,  consisting  of  the  Lord  Chief  Justice  {h),  Mr.  J.  Heath, 
Mr.  J.  Rooke,  declared  their  opinion  as  to  the  first  point  which  had  been  made  in  the 
argument,  that  the  legality  of  the  policy  on  ship  or  ships  was  too  well  established  both 
by  usage  and  authority  to  be  disputed  ;  as  to  the  second,  that  the  insured  had  clearly 
a  right  to  apply  such  an  insuratice  to  whatever  ship  he  thought  proper  within  the  terms 
[348]  of  it,  for  which  the  case  of  Henchman  v.  Offley  was  an  authority ;  as  to  the  third, 
that  where  the  termini  of  the  intended  voyage  were  really  the  same  as  those  described 
in  the  policy,  it  was  to  be  considered  as  the  same  voyage,  and  a  design  to  deviate,  not 
effected,  would  not  vitiate  the  policy.  That  in  JVooldridge  v.  Boydell  it  appeared  there 
was  no  intention  that  the  ship  should  go  to  Cadiz  at  all,  which  was  mentiened  in  the 
policy  as  her  port  of  delivery,  and  in  Way  v.  Modigliani  there  was  an  actual  deviation 
by  the  ship  going  to  fish  on  the  banks  of  Newfoundland  ;  those  cases  therefore  were 
wholly  different  from  the  present,  for  here  the  ship  was  really  bound  to  Liverpool, 
though  there  were  also  clearances  for  Cork.  The  remaining  question  therefore  was, 
whether  the  letter  of  the  24th  of  May,  by  which  Freelaiid  and  Rigby  directed  an 
insurance  to  be  made  on  the  "  Elizabeth,"  and  the  actual  circumstances  of  that  insurance 
ought  to  have  been  communicated  to  the  underwriters  on  the  present  policy  ?  But  as 
nothing  was  necessary  to  be  disclosed  but  what  was  material  to  the  risk  run,  and  as 
the  insurance  on  the  "Elizabeth"  was  not  material  to  that  risk,  the  concealment  was 
not  fraudulent,  and  therefore  could  not  affect  the  right  of  the  Plaintiffs  to  recover. 

Rule  discharged. 

End  of  Trinity  Term. 

[350]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas, 
AND  Exchequer  Chamber,  in  Michaelmas  Term,  in  the  Thirty-Fifth 
Year  of  the  Reign  of  George  HL 

Cornish  against  Ross.     Saturday,  Nov.  15th,  1794. 

A  clerk  to  an  attorney,  though  not  articled,  cannot  be  bail  to  the  action  {of. 

It  was  objected  to  a  person  who  was  going  to  justify  himself  as  bail,  that  he  was  a 
clerk  to  an  attorney  though  not  articled.     It  was  contended,  on  the  other  hand,  that 

{af  Stott  V.  Vaughan,  sittings  after  Hilary  term,  34  Geo.  3. 

{h)  Mr.  Justice  Buller  was  absent,  but  it  was  stated  by  the  Lord  Chief  Justice 
that  he  fully  concurred  with  the  rest  of  the  Court, 
(a)2  [Vide  ante,  vol.  i.  p.  76,  n.  (a).] 
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the  rule  prohibiting  attoniies  from  being  bail,  had  never  yet  been  extended  beyond 
their  articled  clerks.     But  on  Mr.  J.  Buller's  observing,  that  in  the  King's  Bench  the 
rule  comprehended  clerks  who  were  not  articled,  as  well  as  those  who  were,  the 
Bail  was  rejected. 

Payne  against  Eogers.     Saturday,  Nov.  15th,  1794. 

[Commented  on,  liusnell  v.  Shenlon,  1842,  .3  Q.  B.  4.58.  Distinguished,  Nelson  v. 
Liverpool  Breivery  Company,  1877,  2  C.  P.  D.  313.  Kcferred  to,  Alabaster  v.  Harness, 
[18941  2  Q.  B.  901  ;  [1895]  1  Q.  B.  339.  Distinguished,  Cavalier  v.  Pope,  [1905] 
2K.  B.  762;  [1906]  A.  C.  433.] 

If  the  owner  of  a  house  is  bound  to  repair  it,  he,  and  not  the  occupier,  is  liable 
to  an  action  on  the  ease  for  an  injury  sustained  by  a  stranger  from  the  want  of 
repair  (o). 

Le  Blanc,  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  verdict  found  for  the 
Plaintiff  in  this  cause  should  not  be  set  aside,  and  a  nonsuit  entered.  It  was  an  action 
on  the  case  against  the  Defendant  as  owner  of  a  house  in  the  occupation  of  one  Piatt 
his  tenant,  for  an  injury  sustained  by  the  Plaintill'  by  his  leg  slipping  through  a  hole 
in  the  foot  pavement,  into  a  vault  or  cellar,  owing  to  some  plates  or  bars,  which  went 
under  [351]  the  pavement,  being  out  of  repair.  And  the  ground  of  the  motion  was, 
that  the  action  ought  to  have  been  brought  against  the  actual  occupier  of  the  house, 
whose  more  immediate  business  it  was  to  know  what  repairs  were  necessary,  and  to 
see  that  they  were  made,  and  not  against  the  landlord.  Though  the  landlord  might 
bear  the  expence  of  the  repairs,  yet,  as  between  the  occupier  and  the  public,  the 
occupier  was  bouiul  to  look  to  the  state  of  them,  and  ought  to  be  liable  for  any 
accident  that  might  happen  by  his  neglect.  Thus  in  Cheetham  v.  Hampson,  4  Term 
Kep.  B.  K.  318,  it  was  holden  that  an  action  on  the  case  for  not  repairing  fences  could 
only  be  maintained  against  the  occupier. 

BuLi.ER,  J.     Who  was  to  repair  in  the  first  instance? 

Lord  Cii.  J.  Evidence  was  given  of  repairs  being  actually  done  by  the  landlord. 
And  I  thought  at  the  trial,  that  though  the  tenant  was  piima  facie  bound  to  repair, 
and  therefore  liable,  yet  if  he  could  shew  that  the  landlord  was  to  repair,  then  that 
the  landloid  was  liable. 

BuLLER,  J.  The  direction  of  ray  Lord  Chief  Justice  was  most  clearly  right.  I 
agree  that  the  tenant  as  occupier  is  prima  facie  liable  to  the  public,  whatever  private 
agreement  there  may  be  between  him  and  the  landlord.  But  if  he  can  shew  that  the 
landlord  is  lo  repair,  the  landlord  is  liable  for  neglect  to  lepair. 

Heath,  J.  If  we  were  to  hold  that  the  tenant  was  liable  in  this  case,  we  should 
encourage  circuity  of  action,  as  the  tenant  would  have  his  remedy  over  against  the 
landlord. 

RooKE,  J.,  of  the  same  opinion. 

Rule  refused. 


Barney  against  Tube.     Wednesday,  Nov.  26lh,  1794. 

The  Southwark  Court  of  Requests  Act  22  Geo.  3,  c.  47,  cannot  be  pleaded  to  an  action 
brought  in  a  superior  Court.  The  proper  mode  for  the  Defendant  to  avail  himself 
of  it,  is  by  entering  a  suggestion  on  the  record,  after  verdict,  or  the  execution  of  a 
writ  of  inquiry.  Where  the  Plaintiff  having  (jbtained  judgment  on  a  general 
demurrer  to  such  a  plea,  executed  a  writ  of  inquiry,  on  which  the  damages  were 
assessed  at  less  than  40s.  five  days  before  the  end  of  the  term,  and  signed  final 
judgment  on  the  last  day  of  the  term,  the  Court  in  the  next  term,  refused  to  direct 
the  prothonotary  to  review  his  taxation  of  costs  to  the  Plaintiff,  on  an  affidavit 
stating  the  former  proceedings,  and  that  the  Defendant  was  resiant  within  the 
jurisdiction  of  the  inferior  court :    because  the  Defendant  ought  to  have  entered 

(o)  [Vida  Leslie  v.  Pounds,  4  Taunt.  649.     Bush  v.  Sieinman,  1   Bos.  i&  Pul.  404. 
Couplaiul  V.  Hardiiigham,  3  Carapb.  N.  P.  C.  398.] 
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a  suggestion,  and  that  before  final  judgment  was  signed  (a).  And  to  intitle  himself 
to  such  a  suggestion,  supposing  it  to  be  moved  for  in  time,  the  Defendant  must 
state  in  the  affidavit,  not  only  that  he  is  resiant  within  the  jurisdiction  of,  but  also 
that  he  is  liable  to  be  warned  or  summoned  to  the  Court  of  Requests  (6).  After 
judgment  by  default  the  Defendant  is  still  in  court,  for  many  purposes,  one  of 
which  is  that  of  entering  such  suggestion  (c).  Semb.  that  judgment  on  a  general 
demurrer  to  a  plea  in  bar,  the  matter  of  which,  even  if  well  pleaded,  would  be  no 
defence  to  the  action,  is  to  be  considered  as  a  judgment  by  default. 

To  this  action  for  goods  sold  and  delivered,  the  Defendant  pleaded,  that  at  the 
time  of  commencing  the  action  he  was  not  indebted  to  the  said  Nathaniel  (the  Plaintiff) 
in  any  [352]  sum  or  sums  of  money  amounting  to  the  sum  of  forty  shillings,  and  that 
at  the  time  of  commencing  such  action,  he  the  said  John  (the  Defendant)  was  inhabi- 
tant and  resiant  within  the  parish  of  Saint  Mary  Magdalen  Bermondsey,  in  the  county 
of  Surrey,  and  liable  to  be  warned  and  summoned  for  such  debt  before  the  Court  of 
Requests  mentioned  in  a  certain  Act  of  Parliament,  made  at  Westminster  in  the  county 
of  Middlesex,  in  the  twenty-second  year  of  the  reign  of  his  late  Majesty  King  George 
the  Second,  intituled  An  Act  for  the  more  Easy  and  Speedy  Recovery  of  Small  Debts 
within  the  Town  and  Borough  of  Southwark,  and  the  several  Parishes  of  Saint  Saviour, 
Saint  Mary  at  Nevvington,  Saint  Mary  Magdalen  Bermondsey,  Christ  Church,  Saint 
Mary  Lambeth,  and  Saint  Mary  Rotherhithe  in  the  county  of  Surrey,  and  the  several 
Precincts  and  Liberties  of  the  same." 

To  this  plea  there  was  a  general  demurrer,  which  on  this  day  was  thus  argued  by 
Marshall,  Serjt.: — 

The  ground  of  this  demurrer  is,  that  though  the  matter  of  the  plea,  if  used  by  way 
of  suggestion  on  the  record  after  verdict,  would  have  been  good  to  deprive  the  Plain- 
tiff of  costs,  and  to  give  them  to  the  Defendant,  yet  it  cannot  be  pleaded  as  a  bar  to 
the  action.  To  have  enabled  the  Defendant  to  plead  this  plea,  the  act  should  have 
given  an  exclusive  jurisdiction  to  the  Court  of  Requests,  by  taking  away  the  juris- 
diction of  all  other  courts  in  matters  of  this  sort.  This  is  done  by  the  Westminster 
Act,  23  Geo.  2,  c.  27,  s.  21,  which  provides,  that  "no  action  for  any  debt  under  forty 
shillings,  and  recoverable  in  the  Court  of  Requests,  shall  be  brought  against  any 
person  within  the  jurisdiction  thereof  in  any  other  court  whatsoever."  This  pro- 
hibitory clause  is  a  bar  to  every  action  brought  out  of  the  Court  of  Requests,  of 
which  that  court  has  jurisdiction  ;  and  the  eighth  section  gives  a  short  form  of  the 
form  of  the  plea  and  replication,  to  prevent  special  pleading.  The  Tower  Hamlets  Act, 
23  Geo.  2,  c.  30,  s.  21,  has  the  same  prohibitory  clause,  and  though  it  gives  no  form 
of  plea,  yet  it  may  be  pleaded,  or  the  facts  which  bring  a  case  within  it  may  be  given 
in  evidence  under  the  general  issue,  and  the  judge  would  be  bound  to  nonsuit  the 
Plaintiff.  The  Southwark  Act,  22  Geo.  2,  c.  47,  on  which  this  plea  is  founded,  has  no 
prohibitory  clause,  but  it  leaves  the  jurisdiction  of  other  courts  as  it  stood  before. 
That  act,  s.  6,  provides,  "  that  if  in  any  action  of  debt  or  action  on  the  case,  upon  an 
assumpsit  for  recovery  of  any  debt  to  be  sued  or  prosecuted  [353]  against  any  person 
or  persons  aforesaid,  in  any  of  the  King's  Courts  at  Westminster  or  elsewhere,  out  of 
the  said  Court  of  Requests,  it  shall  appear  to  the  judge  or  judges  of  the  court  where 
such  action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the  Plaintiff 
in  such  action  doth  not  amount  to  the  sum  of  forty  shillings,  and  the  Defendant  in 
such  action  shall  duly  prove  by  sufficient  testimony,  to  be  allowed  by  any  judge  or 
judges  of  the  said  court  where  such  action  shall  depend,  that  at  the  time  of  commencing 
such  action,  such  Defendant  was  inhabiting  and  resiant  within  the  said  town  and 
borough  of  Southwark,  or  any  of  the  parishes,  limits  and  precincts  aforesaid,  in  the 
county  of  Surrey,  and  was  liable  to  be  warned  or  summoned  before  the  said  Court  of 
Requests  for  such  debt;  then,  and  in  such  case  the  said  judge  or  judges  shall  not 
allow  to  the  said  Plaintiff  any  costs  of  suit,  but  shall  award  that  the  said  Plaintiff 
shall  pay  so  much  ordinary  costs  to  the  party  Defendant,  as  such  Defendant  shall 

(a)  [Accord.  Calvert  v.  Everard,  5  M.  &  S.  510.  See  also  Hippesley  v.  Layng,  4  B. 
&  C.  863.] 

{h)  [Tucker  v.  Crosby,  2  Taunt.  169.] 

(c)  [Vide  Harris  v.  Lloyd,  4  M.  &  S.  171.  1  Chitty's  Rap.  636  {n).  Tidd's  Pr.  996, 
bth  edit.] 
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justly  prove  before  the  said  judge  or  judges  it  hatb  truly  cost  him  in  the  defence  of 
the  said  suit."  This  clause  points  out  the  mode  of  laying  the  facts  before  the  Court, 
in  order  to  obtain  leave  to  enter  a  suggestion  on  the  record,  which  must  be  after 
verdict,  for  the  Court  has  no  other  means  of  ascertaining  that  the  Plaintifl's  demand 
is  under  forty  shillings,  than  by  a  verdict.  And  upon  the  London  Act,  3  Jac.  1,  c.  15, 
it  has  been  determined  in  Fennel  v.  TVallis,  cited  1  Stra.  46,  that  a  suggestion  after 
verdict  was  the  proper  mode  of  proceeding,  and  not  a  plea  ;  and  this  appears  in  2  Stra. 
1120,  1191,  Dougl.  244,  to  be  the  constant  practice.  If  a  suggestion  be  the  proper 
mode  of  proceeding  upon  the  London  Act,  it  must  be  so  upon  the  Soulhwark  Act, 
because  the  sixth  section  of  the  latter,  which  directs  the  mode  of  proceeding,  is  copied 
from  the  fourth  section  of  the  former  act.  And  where  there  is  a  particular  mode  of 
proceeding  prescribed  by  a  statute,  the  Court  will  oblige  the  party  tu  follow  that  mode, 
and  will  not  permit  him  to  pursue  any  other.  This  was  settled  in  Taylor  v.  Blair, 
3  Term  Rep.  B.  R.  452  :  therefore  a  suggestion  after  verdict  is  the  only  mode  of  pro- 
ceeding, by  which  the  Defendant  can  avail  himself  of  the  benefit  of  the  Southwark 
Act.  If  the  Defeiifiant  were  to  prevail  on  this  plea,  the  Plaintiff"  mu?l  lose  his  debt 
altogether,  because  the  judgment  would  be  a  bar  to  any  other  action  for  it.  But  the 
"Westminster  Act,  s.  9,  provides,  that  where  the  Defendant  shall  avail  himself  of  his 
plea,  the  Plaintiff  may  afterwards  sue  for  his  debt  in  the  Court  of  Requests.  [354] 
Now  there  is  no  such  provision  in  the  Southwaik  Act,  which  is  another  decisive  reason 
to  shew  that  it  cannot  be  pleaded.  The  Court,  consisting  of  Bidler,  Heath  and  Rooke, 
Justices,  iti  the  absence  of  the  Chief  Justice,  were  so  clearly  of  this  opinion,  that 
Runnington,  Serjt.,  on  the  other  side  gave  up  the  argument,  and  there  was 

Judgment  for  the  Plaintiff". 

The  Plaintiff"  having  thus  obtained  Judgment,  on  the  5th  of  July  in  Trinity  Terra, 
executed  his  writ  of  inquiry,  the  damages  being  assessed  at  11.  Is.  3d.  and  entered  up 
final  judgment  on  the  9th,  the  la.st  day  of  that  term.  On  the  fourth  day  of  this  term, 
Runnington,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  prothonotary  should  not 
review  his  taxation  of  costs,  and  why  the  proceedings  on  the  judgment  should  not  be 
staid,  upon  an  affidavit  which  set  forth  the  proceedings  as  above  stated,  and  added, 
that  the  Defeudant,  at  the  time  of  the  commencement  of  the  action,  resided  within 
the  jurisdiction  of  the  Southwark  Court  of  Requests.  Marshall,  Serjt.,  shewed  cause 
against  the  rule,  and  contended,  first,  that  this  application  was  not  in  the  proper  and 
usual  form ;  for  the  prothonotary  could  otdy  tax  costs  to  the  parly  who  appears  on 
the  face  of  the  record  to  be  entitled  to  them  ;  but  if  he  were,  in  compliance  with  this 
rule,  to  review  his  taxation,  and  tax  the  costs  for  the  Defendant,  instead  of  the  Plain- 
tiff, the  judgment  would  not  be  warranted  by  the  previous  proceedings  on  the  record, 
and  would  therefore  be  erroneous.  The  proper  application  in  such  cases  is  for  leave 
to  enter  a  suggestion  on  the  roll,  to  which  the  Plaintiff  may  demur,  if  it  do  not  set 
forth  the  facts  which  bring  the  ease  within  the  act  of  parliament,  or  he  may  traverse 
those  facts  if  they  be  untrue.  With  such  a  suggestion  properly  entered,  the  pro- 
thonotary would  have  an  authority  to  tax  the  costs  for  the  Defendant,  and  the  judg- 
ment would  be  consistent  with  the  rest  of  the  proceedings.  Secondly,  if  the  proper 
application  were  made  in  this  case,  it  would  be  now  too  late  :  the  writ  of  inquiry  was 
executed  on  the  5th  of  July  ;  the  term  did  not  end  till  the  9th,  on  which  day  final 
judgment  was  signed,  and  if  the  Defendant  had  any  reason  to  allege  why  the  Plaintiff 
should  not  have  hail  judgment  in  the  ordinary  course,  he  ought  to  have  applied  to  the 
Court  in  the  interval  between  the  execution  of  the  wiit  of  inquiry  and  that  day. 
Having  neglected  to  do  that,  he  has  lost  his  opportunity,  [355]  for  the  Court  cannot 
alter  or  reverse  a  judgment  regularly  given  in  a  former  term.  Thirdly,  this  was  a 
judgment  by  default,  and  therefore  the  Defendant  could  not  avail  himself  of  the  act, 
even  if  the  application  were  right,  and  made  in  proper  time.  That  it  was  to  be  con- 
sidered as  a  judgment  by  default,  appears  from  1  Salk.  173,  Staple  v.  Haydon,  where 
it  is  laid  down,  that  if  a  Defendant  pleads  an  ill  plea,  but  the  matter  if  well  pleaded 
would  amount  to  a  good  bar,  judgment  caiuiot  be  given  against  him  by  confession  ; 
but  where,  as  in  this  case,  the  matter,  though  well  pleaded  would  signify  nothing,  the 
judgment  may  be  given  as  by  confession  :  and  where  he  has  suffered  judgment  by 
default,  he  is  out  of  Court  for  every  pu'pose  except  that  of  having  finil  judgment 
against  him,  1  Silk.  216,  S.  C.  and  Stra.  46,  Brampton  v.  Crabb,  and  therefore  be  can- 
not now  be  receive  1  to  make  the  suggestion.  Fourthly,  supposing  the  application  to 
be  regular  in  other  respects,  the  aiiitlavit  is  defective  in  not  stating  that  the  Defendant 
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was  liable  to  be  warned  or  summoned  to  attend  the  Court  of  Requests  for  Southwark. 
For  any  thing  that  appears,  he  may  be  exempt  fiom  the  jurisdiction  of  that  Court,  in 
the  same  manner  as  attornies  are,  whose  privilege  exempts  them  from  the  jurisdiction 
of  the  Courts  of  Conscience,  except  in  Westminster,  where  they  are  made  liable  by  an 
express  act  of  parliament. 

In  support  of  the  rule,  Runnington,  Serjt.,  contended,  that  the  act  did  not  prescribe 
any  particular  terra,  nor  any  form  in  which  the  application  should  be  made.  The 
sixth  sectioti  provides,  that  if  the  facts  necessary  to  bring  the  case  within  the  act, 
shall  be  proved  by  sufficient  testimony,  to  be  allowed  by  the  judge  or  judges  of  the 
Court,  the  Defendant,  and  not  the  Plaintiff,  shall  have  his  costs.  Those  facts 
sufficiently  appeared  in  the  affidavit,  and  in  the  plea,  which  was  confessed  by  the 
demurrer,  so  as  to  entitle  the  Defendant  to  the  benefit  of  the  act.  The  ease  in 
Strange  has  never  been  considered  as  law,  since  there  can  be  no  good  reason  why 
the  Defendant,  after  judgment  by  default,  should  not  have  the  benefit  of  the  act,  as 
well  as  after  a  plea  of  non  assumpsit,  and  a  verdict  for  the  Plaintiff. 

BuLLER,  J. (a).  Upon  the  two  first  points  I  am  of  opinion  with  my  Brother 
Marshall.  I  think  it  clear,  for  the  reasons  he  has  given,  that  an  application  for  leave 
to  enter  a  suggestion  on  the  record,  is  the  proper  mode  of  proceeding.  Without  [356] 
such  a  suggestion,  the  judgment  would  not  be  warranted  by  the  premises.  I  think 
also,  that  the  application  ought  to  have  been  made  to  the  Court,  before  judgment  was 
finally  given,  and  therefore  that  it  should  have  been  made  in  the  last  terra:  and  I 
hold  that  even  if  the  writ  of  inquiry  be  executed  on  the  last  day  of  the  term,  the 
Plaintiff  has  a  right  to  sign  his  judgment  as  of  that  term.  But  here  the  Defendant 
had  from  the  5th  to  the  9th  of  July  to  apply  to  the  Court,  and  having  neglected  so 
to  do,  he  is  now  too  late.  Upon  the  third  point  I  am  not  so  clear.  Taking  this  to 
be  a  judgment  by  confession,  I  do  not  agree  that  the  Defendant  is  thereby  out  of 
Court,  for  every  purpose  but  that  of  having  final  judgment  against  him.  It  is  not 
now  necessary  to  give  any  opinion  on  the  case  in  Strange.  If  it  were,  I  think  we 
ought  to  consider  it  well  before  we  agree  to  establish  the  point  there  determined.  I 
conceive  that  a  Defendant,  after  judgment  by  default,  may  be  deemed  to  be  in  Court 
for  many  purposes  besides  that  of  having  final  judgment  against  him.  Some  years 
ago  it  was  holden  on  the  authority  of  the  case  in  Strange,  that  if  the  Plaintiff  were 
nonsuited,  he  was  out  of  court  for  all  purposes  but  that  of  having  judgment  signed 
against  him  :  and  I  remember  the  first  instance  in  which  that  idea  was  over-ruled. 
It  was  done  on  a  motion  made  by  Mr.  Morton,  and  since  that  time  it  has  been  the 
constant  and  settled  practice  of  Westminster  Hall  to  set  aside  nonsuits  where  the 
justice  of  the  case  required  it.  But  upon  the  fourth  ground,  I  agree  with  my  Brother 
Marshall,  that  the  affidavit  ought  to  contain  all  the  facts  necessary  to  bring  the  case 
within  the  act,  for  if  we  are  to  grant  leave  to  enter  the  suggestion,  it  must  be  upon 
such  a  state  of  facts  as  will  warrant  us  in  so  doing.  Here  a  material  allegation  is 
wanting,  namely,  that  the  Defendant  was  liable  to  be  warned,  which  would  alone  have 
been  a  sufficient  objection  to  this  application,  even  if  it  had  been  right  in  all  other 
respects. 

Heath,  J.,  of  the  same  opinion. 

RooKE,  J.,  of  the  same  opinion. 

Rule  discharged. 

[357]     White,  one,  &c.  against  Milner.     Wednesday,  Nov.  26th,  1794. 

An  attorney  is  not  liable  to  pay  the  costs  of  taxing  his  bill,  under  the  stat.  2  Geo.  3, 
c.  23,  s.  23,  where  the  deduction  of  one  sixth  is  occisioned,  not  by  the  particular 
items  being  taxed,  but  by  a  whole  branch  of  it  being  disallowed. 

On  the  motion  of  Le  Blanc,  Serjt.,  a  rule  was  granted  to  shew  cause  why  the 
Plaintiff,  who  was  an  attorney,  should  not  pay  the  costs  of  the  taxation  of  his  bill  by 
the  prothonotary,  according  to  the  stat.  2  Geo.  2,  c.  23,  s.  23,  under  the  following 
circumstances.  The  bill  had  been  referred  to  the  prothonotary  by  a  judge's  order, 
and  on  the  taxation  more  than  one  sixth  pirt  was  taken  off.  But  the  deduction  was 
caused,  not  from  any  over-charges  of  particular  items,  but  from  the  whole  of  the 

(a)  Absent  Lord  Chief  Justice. 
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expences  of  defending  two  actions  for  one  Brandon  being  disallowed  ;  which  it  was 
stated  that  the  Defendant  had  undertaken  to  pay  to  the  Piaintifi",  Iiut  which  the 
piothonotary  on  reading  the  affidavits  on  both  sides  was  of  opinion  that  ho  had  not 
undertaken  to  do.  On  an  application  last  term  to  the  Court  for  the  prothonotary  to 
review  his  taxation,  they  were  of  opinion  that  he  had  done  right,  and  refused  that 
rule.  And  now  they  held  that  the  statute  of  Geo.  2  was  applicable  only  where  an 
attorney  made  exorbitant  charges  on  his  client  in  the  particulars  of  his  bill,  and  the 
foundation  of  the  demand  was  not  denied,  but  only  the  amount  of  it.  In  the  present 
case,  the  Plaintiff's  charges  for  defending  Brandon  were  not  objectionable,  provided  he 
could  have  proved  that  the  Defendant  was  liable  to  pay  them,  and  the  other  items  of 
the  bill  were  not  reduced  one  sixth. 
Rule  discharged. 

[358]  Proctor  against  The  Bishop  of  Bath  and  Wells,  Thom.vs  Moore  an 
Infant,  AND  KiCHARD  GoLDSBOROUGH  AND  Edward  Moore,  his  Guardians. 
Wednesday,  Nov.  Seth,  1794. 

[Distinguished,  ToUrmache  v.  Coventry,  1834,  8  Bligh,  N.  S.  563;  2  CI.  &  F.  623. 
Referred  to,  Massei/  v.  Barton,  1844,  7  Ir.  Eq.  R.  97.  Discussed,  Dungannon  v. 
Smith,  1 846,  1 2  CI.  &  F.  6 1 9,  632.  Referred  to,  Cattlin  v.  Broimi,  1 8.53,  11  Hare,  376. 
Distinguished,  Ems  v.  Challis,  1859,  7  H.  L  C.  555.  Referred  to,  In  re  Bence, 
[1891]  3  Oh.  249.     Discussed  and  approved,  Hancock  v.  Watson,  [1902]  A.  C.  19.] 

A.  devises  an  advowson  to  the  first  or  other  son  of  B.  that  should  be  bred  a  clergyman, 
and  be  in  holy  orders,  in  fee,  but  in  case  B.  should  have  no  such  son,  then  to  C.  in 
fee.  Both  devises  are  void,  as  de|)eiiding  on  too  remote  a  contingency  ;  therefore 
though  B.  dies  without  having  had  a  son,  the  heir  at  law  of  the  devisor,  and  not  C. 
is  intitled  (o). 

In  this  quare  impedit,  brought  to  recover  the  presentation  to  the  church  of  the 
rectory  of  West  Coker  in  Somersetshire,  the  declaration  stated,  that  one  William 
Ruddock  was  seised  in  fee  of  the  advowson,  and  presented,  that  on  his  death  it 
descended  to  his  two  nieces  Jane  and  Mary  Hall,  that  Jane  Hall  intermarried  with 
Nathaniel  Webb,  and  Mary  with  Thomas  Proctor:  that  Nathaniel  Webb  died,  his 
wife  surviving  him,  whereby  the  said  Jano  in  her  own  right,  and  Thomas  Proctor  and 
Mary  in  her  right  were  seised,  that  the  church  then  became  vacant  by  the  death  of 
the  incumbent,  whereby  the  said  Jane  Webb  and  Thomas  Proctor  in  right  of  the  said 
Mary,  presented  their  clerk  ;  that  Jane  Webb  died,  upon  whose  death  her  whole  share 
of  the  advowson  descended  to  her  son  Nathaniel  Webb,  who  thereupon  became  soise<l 
in  fee  in  coparcenary,  with  Thomas  Proctor  and  Mary  his  wife  ;  that  Thomas  Proctor 
died,  his  wife  surviving  him,  whereby  the  said  Nathaniel  Webb  the  son  and  Mary 
Proctor  became  seised.  There  were  then  set  forth  several  presentations  on  vacancies 
by  Nathaniel  Webb  and  Mary  Proctor.  The  death  of  the  said  Nathaniel  Webb  was 
then  stated,  whose  share  descended  to  his  son  Nathaniel  Webb,  who  became  seised  in 
coparcenary  with  Mary  Proctor.  That  Mary  Proctor  died,  upon  whose  death  her 
share  descended  to  her  grandson  Thomas  Proctor,  who  became  seised  together  with 
the  last  mentioned  Nathaniel  Webb.  That  the  church  again  became  vacant,  upon 
which  they  not  agreeing  upon  any  person  to  be  presented  by  them  jointly,  the  said 
Nathaniel  Webb  presented  the  said  Thomas  Proctor,  as  in  the  first  turn  of  the  said 
Jane  Webb,  the  elder  sister  of  the  said  Mary  Proctor ;  that  he  died,  and  his  share 
descended  to  Elizabeth  Proctor  his  sister,  the  present  Plaintiff,  who  was  intitled  to 
present  in  the  first  turn  of  the  said  Mary  Proctor,  the  younger  sister  of  the  said  Jane 
Webb,  yet,  &c. 

The  bishop  pleaded  the  usual  plea  as  ordinary  ;  and  the  other  Defendants,  "  that 
true  it  was  that  the  said  Nathatn'el  Webb  the  grandson  of  Jane  Webb  and  the  said 
Mary  Proctor  [359]  were  seised  of  the  advowson  in  coparcenary,  and  that  Mary 
Proctor  died  so  seised,  and  that  the  said  Nathaniel  Webb  presented  as  in  the  first  turn 
of  the  said  Jane  Webb,  &e.     But  the  said  Defendants  further  said,  that  the  said  Mary 

(a)  [Vide  Cam}>ridge  v.  Rous,  8  Ves.  12,  24.  Beard  v.  Wescott,  5  Taunt.  412, 
5  B.  &  A.  801,  and  see  Mr.  Batler's  note.     Fearne,  Cont.  Rem.  508  (k).] 
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Proctor  being  so  seised,  made  her  last  will  and  testament,  and  gave  and  devised  unto 
the  first  or  other  son  of  her  grandson,  the  said  last  mentioned  Thomas  Proctor,  that 
should  be  bred  a  clergyman  and  be  in  holy  orders,  and  to  his  heirs  and  assigns,  all 
her  right  of  presentation  to  the  said  rectory,  &c.  But  in  ease  her  said  grandson  the 
said  last  mentioned  Thomas  Proctor  should  have  no  such  son,  then  she  gave  and 
devised  the  said  right  of  presentation  unto  her  grandson  the  said  Thomas  Moore,  his 
heirs  and  assigns  for  ever.  That  afterwards  the  said  Mary  Proctor  died  so  seised, 
leaving  the  said  last  mentioned  Thomas  Proctor  and  Thomas  Moore  her  surviving,  and 
that  afterwards  the  said  Thomas  Proctor  died  without  having  ever  had  any  son ; 
whereby  and  by  virtue  of  the  said  last  will  and  testament  of  the  said  Mary  Proctor, 
the  said  Thomas  Moore  became  seised  of  all  the  share  of  the  said  Mary  Proctor  of  and 
in  the  said  advowson,  &c.  wherefore  it  belonged  to  the  said  Thomas  Moore  to  present, 
&c.  as  in  the  first  turn  of  the  said  Mary  Proctor  the  younger  sister  of  the  said  Jane 
Webb,  &c. 

To  this  plea  there  was  a  general  demurrer,  which  was  twice  argued  ;  the  first  time 
by  Bond,  Serjt.,  for  the  PiaintiflP,  and  Heywood,  Serjt.,  for  the  Defendants,  and  a 
second  time,  by  Adair,  Serjt.,  for  the  Plaintiff,  and  Le  Blanc,  Serjt.,  for  the 
Defendants.  The  substance  of  the  arguments  on  the  part  of  the  Plaintiff  was  as 
follows. 

The  question  in  this  case  is,  whether  the  devise  to  Thomas  Moore  can  take  effect 
as  an  executory  devise,  since  it  is  clear  that  it  cannot  create  a  contingent  remainder, 
there  being  no  particular  estate  to  support  it?  Now  the  established  rule  of  law  is, 
that  the  event  or  contingency  on  which  an  executory  devise  is  limited,  must  be  of 
such  a  kind  as  to  happen,  if  at  all,  within  the  period  of  a  life  or  lives  in  being,  or 
twenty-one  years  after.  Fearne,  314,  315  (edit.  1776).  Cas.  Temp.  Talbot,  228. 
Stephens  v.  Stephens,  2  Mod.  289.  Taylor  v.  Biddal.  Here  the  first  devise  is  not 
■within  those  limits ;  Thomas  Proctor  had  no  son  born  at  the  death  of  the  testatrix, 
and  if  he  ever  should  have  one,  such  son  would  not  necessarily  be  in  orders,  within 
[360]  twenty-one  years  after  his  birth.  By  the  canons  of  the  Church,  no  person  can 
be  admitted  into  deacon's  orders  before  the  age  of  twenty-three  without  a  faculty, 
nor  can  he  be  ordained  priest  before  twenty-four.  Gibs.  Cod.  tit.  6,  c.  5.  The  stat. 
13  Eliz.  c.  12,  also  is  positive,  that  no  person  shall  be  admitted  to  a  benefice  with 
cure,  except  he  be  of  the  age  of  twenty-three  at  the  least,  and  it  was  clearly  the 
intention  of  the  testatrix  that  the  son  of  Thomas  Proctor  should  be  presented  himself 
to  the  living.  But  it  may  be  perhaps  contended  on  the  other  side,  that  though  the 
devise  to  the  son  of  Thomas  Proctor  should  be  void  as  being  too  remote,  yet  that 
the  devise  over  to  Thomas  Moore  may  take  effect,  as  if  the  prior  devise  had  not  been 
made.  But  the  devise  to  Moore  is  liable  to  the  same  objection  on  account  of  the 
remoteness  of  the  contingency,  as  the  other :  for  supposing  there  were  no  pre^aous 
devise  to  the  son  of  Proctor,  the  devise  to  Moore  would  be  to  him  "if  Thomas  Proctor 
should  have  no  son  in  orders ; "  but  no  time  is  fixed  for  his  taking  orders.  And  such 
a  devise  being  void  in  its  original  creation,  could  not  be  made  goof  by  the  subsequent 
circumstance  of  Thomas  Proctor  having  no  son,  according  to  the  doctrine  established 
in  Goodman  v.  Goodright,  2  Bur.  873. 

On  the  part  of  the  Defendants  the  arguments  were  as  follow.  The  intention  of 
the  testatrix  clearly  was  to  exclude  her  heir  at  law  ;  the  Court  therefore  will  construe 
the  will  with  a  view  to  that  intention,  and  will  not  presume,  that  she  meant  that  the 
son  of  Thomas  Proctor  should  be  in  such  orders  as  would  defeat  it,  instead  of  those 
which  might  carry  it  into  effect.  As  by  means  of  a  faculty  or  dispensation  he  might 
take  deacon's  orders  at  twenty-one,  the  Court  will  intend  that  those  were  the  orders 
which  he  had  in  contemplation.  The  rules  respecting  an  executory  devise  depend  on 
the  period  when  the  devisee  may  come  into  the  enjoyment  of  the  thing  devised.  Now 
here  the  thing  devised  is  the  right  of  presentation,  which  a  son  of  Thomas  Proctor 
might  have  exercised  within  the  time  limited  by  law,  by  taking  deacon's  orders  by 
virtue  of  a  faculty,  for  it  was  not  necessary  to  give  efi"ect  to  the  devise  that  he  should 
himself  be  the  incumbent  of  the  living  ;  he  might  have  presented  some  other  person. 
There  are  three  contingencies  on  which  the  devise  depends,  the  first  that  of  Thomas 
Proctor  having  a  son,  the  second  on  that  son  being  bred  a  clergyman,  and  the  third, 
on  his  being  in  holy  orders :  but  if  either  of  those  contingencies  were  good  and  the 
event  never  happejied,  [331]  the  devise  over  to  Moore  might  take  effect,  2  Black.  704, 
Longhead  m  dem.  of  Hopkins  v.  Phelps.     But  suppasiag  the  prior  devise  to  be  bad,  yet 
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there  is  nothing  to  render  void  the  devise  to  Moore :  the  limitations  in  the  will  are 
alternate  ;  if  Proctor  should  have  a  son  in  orders  to  take  as  devisee,  Moore  would  be 
entirely  excluded  ;  this  case  therefore  is  not  like  those  where  the  second  devise  is  to 
take  place  after  the  fiist  has  been  satisfied.  And  it  is  a  rule  of  law,  that  where  there 
are  two  liniilalions  in  a  will,  and  the  former  is  avoidetl  either  from  the  nature  of  its 
original  creation,  or  by  matter  ex  post  facto,  the  latter  shall  have  effect  («)',  1  Vin. 
Abr.  103,  104.  Andreivs  v.  Fulham,  1  Vciiey,  420.  Avelyn  v.  Ward,  1  Salk.  229. 
Saitlerwood  v.  Edge,  Prec.  in  Ghaiic.  316.  Jones  v.  Westrmnh,  I  Eq.  Cas.  Abr.  S.  C. 
1  Salk.  226.  Skill.  408.  Goodright  v.  C'w«wA,  1  Wils.  105.  Gulliver  v.  Jfkkelt.  But 
secondly,  as  Moore  was  in  esse  at  the  death  of  the  testator,  and  there  was  then  no  son 
of  Thomas  Proctor,  the  advowsou  vested  in  Moore,  subject  to  be  divested  by  the 
birth  of  such  son.     Alleyn,  81.     Udal  v.  Udal,  2  Rol.  Abr.  119. 

The  substance  of  the  reply  was,  that  in  truth  there  was  but  one  contingency,  on 
which  the  devise  to  Moore  was  limited,  which  was  that  of  Proctor  having  a  son  in 
holy  orders;  for  the  words  "bred  a  clergyman"  were  otherwise  insensible:  this  case 
therefore  was  materially  different  from  Longhead  v.  Phelps  where  the  contingencies 
were  expressly  in  the  disjunctive,  and,  whore  as  the  first  was  clearly  good,  viz.  that 
of  John  and  Mary  Phelps  dying  without  leaving  issue  male,  the  Court  wouKl  not 
enter  into  the  considoiation  of  the  second,  which  did  not  come  in  (jueslioii.  That  in 
each  of  the  other  cases  cited,  the  subsequent  devise  might  have  taken  effect  though 
the  prior  devise  had  not  been  in  the  will  at  all.  But  here,  the  devise  to  Moore 
depended  on  the  former  one,  and  could  not  take  effect  unless  Proctor  should  have  no 
son  in  orders,  which  was  too  remote  an  event ;  for  the  rule  of  law  was,  that  an 
executory  devise  must  be  such,  as  not  that  the  estate  devised  might  by  bare  possibility, 
but  must  necessarily  vest  in  the  devisee,  within  the  compass  of  a  life  in  being,  or 
twenty-one  years  after. 

[362]  The  Court  (rt)2  were  very  clearly  of  opinion,  that  the  first  devise  to  the  son 
of  Thomas  Proctor  was  void,  from  the  uncertainty  as  to  the  time  when  such  son,  if  he 
had  any,  might  take  orders  ;  and  that  the  devise  over  to  Moore,  as  it  depended  on 
the  same  event,  was  also  void,  for  the  words  of  the  will  would  not  admit  of  the 
contingency  being  divided,  as  was  the  case  in  Longhead  v.  Phelps,  2  Black.  704  ;  and 
there  was  no  instance  in  which  a  limitation  after  a  prior  devise,  which  was  void  from 
the  contingency  being  too  remote,  had  been  let  in  to  take  effect,  but  the  contrary  was 
expressly  decided  in  the  House  of  Lords,  in  the  case  of  The  Earl  of  Chatham  v.  Tothill, 
6  Brown  Cas.  in  Pari.  451,  iti  which  the  judges  founded  their  opinion  on  Butterfield 
v.  Butterfield,  1  Vezey,  134.  Consequently  the  heii'  at  law  of  the  testatrix  was 
intitled. 

Judgment  for  the  Plaintiff. 

Morris  against  Ludlam.     Thursday,  Nov.  27tb,   1794. 

If  a  plea  of  foreign  attachment  state  the  custom  to  be  "that  if  any  person  be  or  hath 
been  indebted  to  any  other  person  within  the  said  city,"  &c.  it  ought  to  aver  that 
the  Defendant  in  the  plaint  was  indebted  to  the  Plaintiff  within  the  city  {af. 

To  this  action  for  goods  sold  and  delivered,  with  the  usual  counts,  the  Defendant 
pleaded.      1.  Non  assumpsit,  and  2dly.  That  the  city  of  London  is  and  from  time 

(a)'  This  position  seems  to  be  founded  on  the  dicta  of  Lee,  Ch.  J.,  in  Andrews  v. 
Fulham,  and  Lord  Hardwicke  in  Avelyn  v.  Ward.  But  it  will  appear  upon  an 
examination  of  those  cases,  and  the  others  in  which  the  same  principle  is  recognized, 
that  it  is  not  applicable  to  a  devise  over  limited  after  a  prior  devise,  which  prior 
devise  is  originally  void  from  the  remoteness  of  the  contingency  on  which  it 
depends. 

(o)2  Absent  Mr.  Justice  Buller. 

(iif  [This  case  has  only  decided  that  where  the  custom  is  stated  to  be  "  that  if  any 
person,  fee.  be  indebted  within  the  city,"  the  Defendant  must  bring  his  case  within 
the  custom,  as  stated,  and  must  shew  the  person  indebted  within  the  city,  but  not 
that  the  custom  should  be  so  stated  ;  see  hPDaniel  v.  Hughes,  3  Eist,  379  ;  accordingly 
it  was  held  in  Banks  v.  Self,  5  Taunt.  234  (n)  that  it  is  not  necessary  to  aver  the 
custom,  nor  consequently  the  fact  that  the  Defendant  in  the  plaint  was  indebted 
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whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  an  ancient  city,  and 
that  there  now  is,  and  from  time  immemorial  hath  been,  a  certain  custom  used  and 
approved  of  within  the  same  city,  that  is  to  say,  that  if  any  person  be,  or  hath  been 
indebted  to  any  other  person  within  the  said  city,  in  any  sum  of  money,  and  for 
recovery  thereof,  such  person  affirm  or  hath  affirmed  a  plaint  in  debt,  in  the  court  of 
his  present  Majesty  or  his  predecessors,  Kings  or  Queens  of  Englarjd,  held  or  to  be 
holden  before  the  Mayor  and  Aldermen  of  the  said  city,  for  the  time  being,  in  the 
chamber  of  the  Guildhall  of  the  said  city,  within  the  said  city,  according  to  the  custom 
of  the  said  city,  against  such  persons  so  indebted,  and  by  virtue  of  such  plaint  it  be 
or  hath  been  commanded  by  the  said  court  to  any  of  the  said  Serjeants  at  mace,  and 
ministers  of  the  said  court,  to  summon  such  person  named  Defendant  in  the  said 
plaint  to  appear  in  the  same  court,  held  before  the  Mayor  and  Aldermen  of  the  [363J 
said  city  for  the  time  being,  in  the  chamber  of  the  Guildhall  of  the  said  city,  to 
answer  the  Plaintiff  in  such  plaint,  and  if  such  Serjeant  at  mace  and  minister  of  the 
said  court,  by  virtue  of  such  precept  return  and  certify,  or  hath  returned  and  certified 
to  the  said  court  so  holden  as  aforesaid,  that  the  Defendant  in  such  plaint  hath  or  had 
nothing  within  the  said  city  or  the  liberties  thereof,  whereby  he  can  or  could  be 
summoned,  nor  is  nor  was  to  be  found  within  the  said  city,  and  such  Defendant  at 
that  court  being  solemnly  called  doth  not  appear,  or  hath  not  appeared,  but  makes  or 
hath  made  default,  and  in  the  same  court  it  be  or  hath  been  alleged  by  the  Plaintiff 
in  the  said  plaint,  that  any  other  person  owes  or  hath  owed  to  any  such  Defendant 
any  sum  of  money  amounting  to  the  sura  of  the  debt  in  such  plaint  specified,  or  any 
part  thereof,  then  at  the  petition  of  the  said  Plaintiff,  it  is  and  hath  been  commanded 
by  the  said  court,  to  one  of  the  Serjeants  at  mace  and  a  minister  of  the  said 
court,  to  attach  such  Defendant  in  such  plaint,  by  such  sum  of  money  so  being 
in  the  hands  or  custody  of  such  other  person,  so  that  such  Defendant  appear 
at  the  same  court,  or  at  the  then  next  court  held  or  to  be  holden  before  the  said 
Mayor  and  Aldermen  as  aforesaid,  to  answer  such  Plaintiff  in  the  plea  in  such 
plaint  specified  ;  and  if  such  Serjeant  at  mace  and  minister  of  the  sai  1  court,  at 
the  same  or  the  then  next  court  held  or  to  be  holden  as  aforesaid,  return  and 
certify  to  the  said  court  such  Defendant  to  be  attached  by  such  sum  of  money  so 
being  in  the  hands  or  custody  of  such  other  persons,  and  the  same  sum  in  the  hands 
and  custody  of  such  other  person  to  be  defended  and  kept,  so  that  such  Defendant 
in  such  plaint  named  appear  at  such  same  or  the  then  next  court  held  or  to  be  holden 
as  aforesaid,  to  answer  such  Plaintiff  in  the  plea  in  such  plaint  specified,  and  if  such 
Defendant  at  that,  and  three  other  courts  from  thenco  next  severally  held  or  to  ba 
holden  before  the  Mayor  and  Aldermen  of  the  said  city  as  aforesaid,  that  is  to  say  at 
four  such  courts,  be  or  hath  been  solemnly  called  and  appears  not,  or  hath  not 
appeared,  but  makes  or  hath  made  default,  and  such  defaults  according  to  the  custom 
of  the  said  city  be  recorded  against  such  person  Defendant  after  such  attachment  made 
as  aforesaid,  such  Plaintiff  in  such  plaint  named,  at  every  of  such  four  courts  in  his 
proper  person  or  by  his  attorney  appearing,  and  offering  himself  against  such  Defen- 
dant, in  the  plea  in  such  plaint  specified,  according  to  the  custom  of  the  said  city,  then 
[364]  at  the  last  of  the  four  courts,  or  at  any  court  held  or  to  be  holden  as  aforesaid, 
after  such  four  defaults  recorded  as  aforesaid,  at  the  petition  of  such  Plaintiff  in  such 
plaint  named,  made  to  the  said  court,  it  is  and  hath  been  used  for  the  said  court  to 
command  such  or  any  other  Serjeant  at  mace  and  minister  of  the  said  court,  to  warn 
such  other  person,  according  to  the  custom  of  the  said  city,  to  be  and  appear  at  any 
court  afterwards  to  be  holden  before  the  said  Mayor  and  Aldermen  as  aforesaid,  to 
shew  if  anything  he  hath  or  knows  of  to  say  for  himself,  why  such  Plaintiff  in  such 
plaint  named  ought  not  to  have  execution  of  such  sum  so  attached  as  aforesaid,  and  if 
at  such  court  such  Serjeant  at  mace  return  and  certify  to  the  same  court  such  other 
person,  in  whose  hands  such  sum  of  money  is  or  hath  been  attached  as  aforesaid,  to  be 
warned  acooiding  to  the  custom  of  the  said  city,  to  be  and  appear  in  the  same  court 
to  shew  cause  as  aforesaid,  and  if  such  person  so  warned,  being  solemnly  called  at  such 
court,  do  not  appear,  or  hath  not  appeared,  but  makes  or  hath  made  default,  then  it 
is,  and  time  immemorial  as  aforesaid   hath   been  used   and  accustomed  for  the  said 

within  the  city.  See  also  James  v.  Williams,  2  Chit  Rep.  438.  Harrington  v.  Mac- 
moiris,  5  Taunt.  232.  1  Mirsh.  33,  S.  C. ;  Nonell  v.  Hulleti,  4  B.  &  A.  646.  1  Saund. 
67  b.  (n.)  5th  Ed.] 
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court  to  awar<l  such  Pliiiiitiff  to  liavo  execution  for  such  sum  so  attached  as  aforesaid, 
to  satisfy  such  Phiiiilitr  the  iluht  in  such  plaint  specified,  or  so  ranch  thereof  as  such 
Bum  so  attached  exleuds  or  hath  extended  to  satisfy,  by  sufficient  pledges  to  be  found 
and  given  by  such  PiairitilF  in  such  plaint  named,  in  the  same  couit,  according  to  the 
custom  of  the  same  city,  to  restore  to  such  Defendant  such  sum  of  money  so  attached 
as  aforesaid,  if  such  Defendant  within  a  year  and  a  day  from  thence  next  ensuing, 
come,  or  bath  come  into  the  faid  court  holden  as  aforesaid,  and  disproves  or  hath  dis- 
proved or  avoided  the  said  debt  in  the  said  plaint  mentioned,  ace  irding  to  the  custom 
of  the  said  oily  ;  and  that  after  such  pledges  found,  and  execution  had  of  such  sura 
so  in  the  hands  and  custody  of  such  other  person  attached  and  defended,  by  the 
Plaintiff  in  such  plaint  named,  such  other  person  in  whose  hands  or  custody  such 
sum  is  or  hath  been  attached  as  aforesaid,  is  or  hath  been  discharged  against  such 
Defendant  of  the  said  sum  so  attached  and  had  in  execution  as  aforesaid,  and  such 
Defendant  in  such  plaint  named,  is  or  hath  been  discharged  against  the  said  Plaintiff 
of  so  much  of  his  debt  in  such  ])laint  demanded  by  such  Plaintiff,  so  long  as  such 
judgment  and  execution  remain  \u  force  and  effect,  not  revoked  or  disproved  by  such 
Defendant.  And  if  such  sum  of  money  so  attached  and  defended  and  in  execution, 
[365]  amounts  not,  nor  hath  amounted  to  the  whole  sum  of  the  debt,  in  an(i  by  the 
said  plaint  demanded  by  such  Plaintiff  against  such  Defendant,  then  such  Plaintiff  by 
the  custom  of  the  said  court  is,  and  time  immemorial  as  aforesaid  hath  been  used  and 
accustomed  to  have  process  against  such  Defendant,  according  to  the  custom  of  the 
said  city,  for  the  residue  of  his  said  debt  by  him  in  such  plaint  demande(].  And  the 
said  Anthony  further  saith,  that  the  said  custom,  and  all  other  customs  of  the  said 
city,  obtaine<l  and  used  in  the  same  city,  during  all  the  time  aforesaid,  by  authority 
of  a  parliament  of  Kichard  the  Second,  late  King  of  Eiiglan<l,  after  the  Coiuiuest, 
holden  at  Westminster,  in  the  seventh  year  of  his  reign,  were  ratified  and  confirmed 
to  the  then  Mayor  and  Commonalty  and  Citizens  of  the  said  city,  and  their  successors. 
And  the  said  Anthony  further  says,  that  one  William  Ludlain  before  the  suing  out  of 
the  original  writ  of  the  said  Samuel  against  the  said  Anthony,  to  wit,  on  the  9th  day 
of  June,  ill  the  year  of  our  Lord  1792,  in  his  own  proper  person  came  into  the  court 
of  our  Lord  the  now  King,  before  the  Mayor  and  Alilermen  of  the  said  city,  in  the 
chamber  of  the  Guildhall  of  the  said  city,  situate  and  being  in  the  parish  of  Saint 
Michael  Bassishaw  in  the  ward  of  Ikssishaw  in  London  aforesaid,  acconling  to  the 
custom  of  the  said  city,  and  then  and  there  in  the  same  court  (a)  affirmed  a  certain 
plaint  against  the  said  Samuel,  in  a  plea  of  debt  upon  demand  for  901.  of  lawful 
money  of  Great  Britain.  And  the  said  William  Ludlam  then  and  there  in  the  same 
court,  according  to  the  custom  of  the  same  city,  found  pledges  to  prosecute  the  said 
plaint,  to  wit,  John  Doe  and  Richard  Roe,  and  then  and  there  appointed  in  his  stead 
William  Windall  his  attorney  against  the  said  Samuul  in  the  plea  of  the  said  plaint, 
according  to  the  custom  of  the  said  city,  and  by  his  said  attorney  then  and  there 
prayed  process  to  be  thereupon  made  to  him  against  the  said  Samuel,  according  to  the 
custom  of  the  said  city  ;  and  it  was  then  and  there  granted  to  him,  &e.  whereupon  at 
the  petition  of  the  said  William  Ludlam,  made  to  the  said  court  by  his  sai(i  attorney, 
and  by  virtue  of  the  said  plaint  it  was  commanded  by  the  said  court  to  John  Furnival, 
one  of  the  Serjeants  at  mace  of  the  said  court,  that  he  according  to  the  custom  of  the 
said  city  should  summon  by  good  summons  the  said  Samuel  to  appear  at  the  same 
court,  so  as  aforesaid  holden  before  the  Mayor  and  [366]  Aldermen  of  the  said  city  in 
the  chamber  of  the  Guildhall  of  the  city  aforesaid,  to  answer  to  the  said  William 
Ludlam  in  the  plea  in  the  said  (ilaint  specified,  and  that  the  said  John  Furnival  should 
return  and  certify  what  he  should  do  by  virtue  of  the  said  precept;  and  afterwards, 
to  wit,  at  the  same  court,  the  said  serjeant  at  mace  according  to  the  custom  of  the 
said  city  returned  and  certified  to  the  same  court  that  the  said  Samuel  had  nothing 
within  the  said  city  of  the  liberties  thereof  whereby  he  could  be  summoned,  nor  was 
he  to  be  found  within  the  same  :  and  thereupon  the  said  Samuel  was  then  and  there  at 
the  same  court  solemnly  called,  and  did  not  appear,  but  made  default :  and  thereupon 
afterwards  and  before  the  suing  out  of  the  original  writ  of  the  said  Samuel  against  the 
said  Anthony,  to  wit,  on  the  same  day  and  year  last  mentioned,  at  the  same  court  it 
was  alleged  by  the  said  William  Ludlam  by  his  said  attorney,  that  the  said  Anthony 

(a)  Here  it   ought  to  have  been  averred,  that  Morris  was  indebted  to  William 
Ludlam  within  the  city. 
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owed  to   the  said   Samuel  thirty   pounds,   seven   shillings   and   ten-pence    in    monies 
numbered,  as  the  proper  monies  of  the  said  Samuel,  and  then   had  and  detained  the 
same  in  his  hands  and  custody  :  and  therefore  the  said   William  Ludlara  by  his  said 
attorney  prayed  process  according  to  the  custom  of  the  said  city  to  attach  the  said 
Samuel,  by  the  said  thirly  pounds,  seven  shillings  and  ten-pence,  so  being  in  the  hands 
and  custody  of  the  said  Anthony,  so  that  the  said  Samuel  might  appear  at  the  next 
court  of  our  said  Lord  the  King  to  be  holden  before  the  Mayor  and  Aldermen  of  the 
said    city,    in    the   chamber  of    the  Guildhall  of  the  said  city,  to   answer    the    said 
William  Ludlam  in  the  plea  in  the  said  plaint  specified  :  whereupon,  at  the  petition 
of  the  said  William  Ludlam,  it  was  commanded  by  the  same  court  to  the  said  Serjeant 
at  mace  and  minister  of  the  said  court,  that  he  according  to  the  custom  of  the  said 
city,  should  attach  the  said  Samuel  by  the  said  thirty  pounds,  seven  shillings  and  ten- 
pence,  so  being  in  the  hands  and  custody  of  the  said  Anthony  as  aforesaid,  and  the 
same  in  his  hands  and  custody  defend  and  keep,  according  to  the  custom  of  the  said 
city,  so  that  the  saiil  Samuel  might  a|)pear  at  a  Court  of  our  said  Lord  the  King,  to 
be  holden  before  the  said  Mayor  and  Aldermen  of  the  said  city,  in  the  chamber  of 
the  Guildhall  of  the  city  aforesaid,  on  Tuesday  the  12th  day  of  June,  in  the  year 
aforesaid,  according  to  the  custom  of  the  said  city,  to  answer  to  the  said  William 
Ludlam  in  the  plea  in   his  said  plaint  specified,  and  that  the  said  Serjeant  at  mace 
and  minister  of  the  said  court  should  then  return  and  certify  to  the  said  eouit  [367] 
what  he  should  do  by  virtue  of  the  said  precept,  and  the  same  day  was  then  and  there 
given  to  the  said  William  Ludlara.     And  afterwards,  and  before  the  suing  out  of  the 
original  writ  of  the  said  Samuel  against  the  said  Anthony,  to  wit,  at  the  said  court  of 
our  said  lord  the  King,  holden  before  the  said  Mayor  and  Aldermen  of  the  said  city 
in  the  chamber  of  the  Guildhall  of  the  said  city  aforesaid,  on  Tuesday  the  12th  day 
of  June  in  the  year  aforesaid,  the  said  William  Ludlam  by  bis  said  attorney  appeared, 
and  the  said  Serjeant  at  mace  returned  and  certified  to  the  same  court,  that  he  by 
virtue  of  the  said  precept  on  the  9th  day  of  June  in  the  said  year  of  our  Lord  1792, 
between  the  hours  of  one  and  two  o'clock  in  the  afternoon,  had  attached  the  said 
Samuel  by  the  said  thirty  pounds,  seven  shillings  and  ten-pence,  so  being  in  the  hands 
and  custody  of  the  said  Anthony,  and  the  same  defended  and  kept  in  his  hands  and 
custody  according  to  the  custom  of  the  said  city,  so  that  the  said  Samuel  might  appear 
at  the  said  court  of  our  said  lord  the  King  holden  before  the  said  Mayor  and  Alder- 
men of  the  said  city  in  the  chamber  of  the  Guildhall  of  the  said  city,  on  Tuesday 
the  said  12th  day  of  June  in  the  said  year  of  our  Lord   1792,  to  answer  to  the  said 
William  Ludlam   in   the  plea  in  his  said   plaint  specified:    and   thereupon   the  said 
Samuel  at  the  same  court  was   solemnly  called,  and   did  not  appear,  but  then  and 
there  made  a  first  default,  which  said  first  default  at  the  same  court  was  recorded 
according  to  the  custom  of  the  said  city  ;  and  thereupon  according  to  the  custom  of 
the  said  city,  a  further  day  was  given  by  the  same  court  to  the  aforesaid  Samuel 
to  appear  at  the  then  next  court  of  our  said  lord  the  King,  to  be  holden  before  the 
Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  the  city 
aforesaid,  on  Wednesday  the  13th  day  of  June  then  next  following,  to  answer  the  said 
William  Ludlam  in  the  plea  in  his  said  plaint  specified  ;  and  the  same  day  was  then  and 
there  by  the  same   court  given  to  the  said  William  Ludlam  in  the  plea  aforesaid, 
according  to  the  custom  of  the  said  city  ;  at  which  said   next  court  holden  before 
the  Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  the 
city  aforesaid,  on  the  day  and  year  last  mentioned,  the  said   William  Ludlam  by  his 
said  attorney  appeared  and  oftered  himself  against  the  said  Samuel  in  the  plea  in  his 
said  plaint  specified  according  to  the  custom  of  the  said  city  ;  and  thereupon  at  the 
same  court  the  said  Samuel  was  [368]  again  solemnly  called  and  did  not  appear,  but 
then  and  there  made  a  second  default,  which  said  second  default  was  recorded  at  the 
same  court  according  to  the  custom  of  the  said  city  ;  and  thereupon  according  to  the 
custom  of  the  city,  a  further  day  was  given  by  the  said  court  to  the  aforesaid  Samuel, 
to  appear  at  the  then  next  court  of  our  said  lord  the  King,  to  be  holden  before  the 
Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  the  city 
aforesaid,  on  Tuesday  the  l-tth  day  of  June  then  next  following,  to  answer  the  said 
William  Ludlam  in  the  plea  in  his  said  plaint  specified  ;  and  the  same  day  was  then 
and  there  by  the  same  court  given  to  the  said  William  Ludlam  in  the  plea  aforesaid, 
according  to  the  custom  of  the  said  city  ;  at  which  said  next  court  holden  before  the 
Mayor  and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  the  city  afore- 
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said,  on  ibe  day  and  year  last  mentioned,  the  said  William  Luillam  by  his  said 
attorney  appeared  and  otfered  himself  against  the  said  Samuel  in  the  plea  in  his  said 
plaint  specified,  accoiding  tu  the  custom  of  the  said  city  ;  and  thcieupon  at  the  same 
court  ihe  said  Samuel  was  again  solemnly  called  an<l  did  not  appear,  but  then  and 
there  made  a  third  default  which  was  recorded  at  the  same  court,  according  to  the 
custom  of  the  said  city  ;  and  thereupon  according  to  the  custom  of  the  said  city,  a 
further  day  was  given  by  the  said  court  to  the  aforesaid  Samuel  to  appear  at  the  then 
next  couri  of  our  said  lonl  the  king,  to  be  holden  before  the  Mayor  and  Aldermen  of 
the  said  city  in  the  chamber  of  the  Guildhall  of  the  city  aforesaid,  on  Tuesday 
the  15th  day  of  June  then  next  following,  to  answer  to  the  said  William  Ludlam  in 
the  plea  in  his  said  plaint  specified,  antl  the  same  day  was  then  and  there  by  the  same 
court  given  to  the  aforesaid  William  Ludlam  in  the  plea  aforesaid,  according  to  the 
custom  of  the  said  city  ;  at  which  said  next  court  holden  before  the  Mayor  and 
Aldermen  of  the  said  city  at  the  Guildhall  of  the  city  afuresaid,  on  the  day  and  year 
last  mentioned,  the  said  William  Ludiam  by  his  said  attorney  appeared,  and  otlercd 
himself  against  the  said  Samuel  in  the  plea  in  his  said  plaint  specified,  according  to 
the  custom  of  the  said  city  ;  and  thereupon  at  the  same  court,  the  said  Samuel  was 
again  solemnly  called  and  did  not  appear,  but  then  and  there  made  a  fourth  default, 
which  default  was  recorded  at  the  same  court  according  to  the  custom  of  the  said 
city;  and  thereupon  afterwaids,  and  after  the  said  four  defaults  had  been  recorded 
at  the  said  court  agaiust  the  said  Samuel  in  the  plea  aforesaid,  according  to  the  custom 
of  the  said  city,  the  said  William  Ludlam  by  his  said  [369]  attorney  prayed  process 
according  to  the  custom  of  the  said  city  to  warn  the  said  Anthony  the  garnishee,  to 
be  and  appear  in  the  court  of  our  said  lord  the  king,  to  be  holden  before  the  Mayor 
and  Aldermen  of  the  said  city  in  the  chamber  of  the  Guildhall  of  the  city  aforesaid, 
to  shew  cause  why  the  said  William  Ludlam  ought  not  to  have  execution  of  the  said 
thirty  pounds  seven  shillings  and  ten-pence  so  attached  in  his  hands  and  custody  as 
aforesaid  ;  whereupon  at  a  court  of  our  said  lord  the  king  holden  before  the  Mayor  and 
Aldermen  of  the  said  city  in  the  chamber  of  the  Guililhall  of  the  city  aforesaid,  on 
Monday  the  16th  day  of  July  in  the  year  aforesaid,  at  the  petition  of  the  said  William 
Ludlam  made  in  the  said  court,  it  was  commanded  by  the  same  court  to  the  said 
seijeant  at  mace,  that  he  according  to  the  custom  of  the  said  city,  should  warn  and 
make  known  to  the  said  Anthony  to  be  and  appear  in  the  court  of  our  said  lord  the 
king,  to  be  holden  before  the  Mayor  and  Aldermen  of  the  said  city  in  the  chamber 
of  the  Guildhall  of  the  city  aforesaid,  on  Thursday  the  19th  day  of  July  then  next 
following,  to  shew  cause  why  the  said  William  Ludlam  ought  not  to  have  execution 
of  the  said  thirty  pounds  seven  shillings  and  ten-pence  so  attached  in  his  hands  and 
custody  as  aforesaid,  and  that  the  said  Serjeant  at  mace  should  then  return  and  certify 
to  the  said  court  what  he  should  do  by  vii  lue  of  the  said  last  mentioned  precept ;  and 
the  same  day  was  then  and  there  given  by  the  said  court  to  the  said  William  liUdlam, 
to  be  there,  &c.  At  which  said  court  holden  before  the  Mayor  and  Aldermen  of  the 
said  city  in  the  chamber  of  the  Guildhall  of  the  city  aforesaid  on  the  day  and  year 
last  mentioned,  the  saiii  William  Ludlam  by  his  said  attorney  appeared,  and  the  said 
seijeant  at  mace  then  and  there  returned  and  certihed  to  the  same  court,  that  he  by 
virtue  of  the  said  last  mentioned  precept  to  him  directed,  and  according  to  the  custom 
of  the  said  city,  had  warned  and  made  known  to  the  said  garnishee  to  bo  and  appear 
at  this  same  court,  to  shew  cause  as  above  commanded  ;  and  thereupon  at  the  same 
court,  the  said  Anthony  was  solemnly  called  according  to  the  custom  of  the  said 
city,  and  did  not  appear,  but  then  and  there  made  default,  whereupon  according  to 
the  custom  of  the  sai<l  city,  it  was  considered  by  the  said  court  that  the  said  William 
Ludlam  should  have  execution  of  his  said  thirty  pounds  seven  shillings  and  ton-jience 
in  monies  numbered  so  attached  as  aforesaid,  and  that  he  the  said  William  Ludlam 
should  retain  and  hold  the  said  thirty  pounds  seven  shillings  and  ten-pence,  in  full 
satisfaction  of  the  [370]  like  sum  of  ihiriy  pounds  seven  shillings  and  ten-pence  parcel 
of  the  said  debt  in  the  said  plaint  mentioned,  b}'  sufficient  pledges  to  be  found  and 
given  by  the  said  William  Ludlam  in  the  same  court  according  lo  the  custom  of  the 
said  city,  to  restore  to  the  said  Samuel  the  said  sum  of  thirty  pounds  seven  shillings 
and  ten-pence,  so  attached  as  aforesaid,  if  the  said  Samuel  wiihin  a  year  and  a  day 
from  thence  next  ensuing,  should  come  into  the  said  court,  and  disprove  or  avoid  the 
said  debt  in  the  said  plaint  mentioned,  according  to  the  custom  of  the  said  city. 
Whereupon  the  said  William  Ludlam  ai  the  same  court,  according  to  the  custom  of 
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the  said  city,  found  sufficient  pledges,  to  wit  Henry  Anderson  of  Three  Cranes  Wharf, 
Queen  Street,  Merchant,  and  George  Mackreth  of  Billiter  Lane,  in  the  city  of  London, 
Merchant,  citizens  of  the  said  city,  to  restore  to  the  said  Samuel  the  said  sum  of 
thirty  pounds  seven  shillings  and  ten  pence,  so  attached  as  aforesaid,  if  the  said 
Samuel  within  a  year  and  a  day  from  thence  next  ensuing,  should  come  into  the 
said  court  holden  as  aforesaid,  and  disprove  and  avoid  the  said  debt,  in  the  said 
plaint  mentioned,  according  to  the  custom  of  the  said  city.  And  thereupon  the 
said  William  Ludlam  at  the  same  court,  by  the  consideration  of  the  same  court,  had 
execution  of  the  said  thirty  pounds  seven  shillings  and  ten  pence,  according  to  the 
tenor  of  the  judgment  aforesaid  in  that  behalf  given  ;  as  by  the  record  and  proceedings 
thereof  now  remaining  in  the  chamber  of  the  Guildhall  of  the  city  of  London  aforesaid 
more  fully  appears.  And  the  said  Anthony  in  fact  says,  that  the  said  thirty  pounds 
seven  shillings  and  ten  pence  so  attached  as  aforesaid,  and  of  which  the  said  William 
Ludlam  hath  execution  by  virtue  of  the  said  judgment,  are  part  and  parcel  of  the  said 
several  sums  of  money  in  the  said  declaration  mentioned,  and  not  other  or  different ; 
and  that  the  said  Samuel  Morris  the  now  Plaintiff,  and  the  said  Samuel  Moriis  in  the 
said  plaint  of  the  said  William  Ludlam  mentioned,  are  one  and  the  same  person,  and 
not  other  or  different ;  and  that  the  said  Anthony  Ludlam  the  now  Defendant,  and 
the  said  Anthony  Ludlam  in  the  aforesaid  judgment  and  proceedings  mentioned,  are 
one  and  the  same  person,  and  not  other  or  different :  and  that  the  said  judgment  and 
execution  are  still  in  force,  and  not  in  the  least  by  the  said  Samuel  disproved  or 
avoided  :  and  the  said  Anthony  farther  says,  that  he  the  said  Anthony  at  the  time 
of  suing  out  the  original  wiit  of  the  said  Samuel,  against  the  said  Anthony,  was  not 
nor  is  indebted  to  the  said  Samuel,  in  more  money  than  the  said  sum  of  thirty  pounds 
seven  shillings  and  ten  pence  so  attached  and  [371]  taken  in  execution  by  the  said 
William  Ludlam  as  aforesaid,  by  virtue  of  the  judgment  aforesaid,  and  that  the  said 
sum  of  thirty  pounds  seven  shillings  and  ten  pence,  in  which  the  said  Anthony  was 
indebted  to  the  said  Samuel,  is  the  very  same  and  identical  sum  of  thirty  pounds 
seven  shillings  and  ten  pence,  so  attached  and  taken  in  execution  by  the  said  William 
Ludlam  by  virtue  of  the  judgment  aforesaid,  and  this  he  the  said  Anthony  is  ready  to 
verify,  wherefore  &c. 

To  this  plea  there  was  a  special  demurrer,  for  that  it  amouDted  to  the  general  issue, 
and  was  in  other  respects,  &c. 

Li  support  of  the  demurrer,  Watson,  Serjt.,  argued  that  the  plea  was  bad,  because 
it  neither  averred  that  the  Defendant  in  the  foreign  attachment  was  indebted  to  the 
Plaintiff,  nor  that  the  debt  arose  within  the  city  of  London,  which  were  nenessary 
averments.  Lutw.  977.  North  v.  IVinskell,  1  Eol.  Abr.  553.  Latch.  208.  Hern  v. 
Slubbers,  Cro.  Eliz.  598.  Parumore  v.  Pain,  830.  Coke  v.  Brainforth,  Go.  Entr.  139,  140. 
Dyer,  196  b.  3  Wils.  267.  Fisher  v.  Lane.  The  custom  therefore  as  stated,  was  not 
pursued. 

Adair,  Serjt.,  contra.  Though  it  is  assigned  for  cause  of  demurrer,  that  the  plea 
amounts  to  the  general  issue,  yet  it  is  a  good  plea  even  to  an  action  on  the  case, 
1  Roll.  Abr.  552,  and  indeed  the  rule  is,  that  whatever  confesses  and  avoids  the  cause 
of  action,  may  be  pleaded.  With  respect  to  the  objection,  that  there  is  no  averment 
of  a  debt  due  from  the  Defendant  in  the  attachment  to  the  Plaintiff,  such  an  averment 
is  not  material,  where,  as  in  the  present  case,  there  are  three  parties  in  the  attach- 
ment, for  the  proper  point  to  be  put  in  issue  then  is,  whether  the  garnishee  has  money 
or  effects  of  the  Defendant  in  his  hands  («).  Where  indeed  the  Plaintiff  and  the 
garnishee  are  one  and  the  same  person,  there  it  is  highly  reasonable  that  he  should 
shew  the  consideration  of  the  judgment,  of  which  he  himself  is  to  have  the  advantage, 
by  gaining  a  priority  over  other  creditors. 

The  Court  seemed  to  admit  the  distinction  made  by  Adair,  between  the  case  of 
the  garnishee  being  a  third  person  and  that  of  the  Plaiutiff  attaching  a  debt  in  his  own 
hands  (i),  as  to  the  necessity  of  averring  the  existence  of  the  original  debt :  but  they 

(o)  But  though  the  general  question  in  issue  upon  an  attachment  is,  whether  the 
garnishee  at  the  time  of  the  attachment  is  made,  or  at  any  time  after,  had  money  or 
goods  of  the  Defendaut  in  his  hands,  Bohun,  Priv.  Loudini,  191,  yet  the  debt  from  the 
Defendant  to  the  Plaintiff  is  also  traversable  by  the  garnishee,  ibid.  208. 

{b)  [But  see  Nonell  v.  Hulldt,  4  B.  &  A.  649,  where  Bayley,  J.,  intimated  an  opinion 
that  a  custom  to  attach  a  debt  in  a  man's  own  hands  would  not  be  a  good  custom.] 
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were  clearly  of  opinion  thai  ;is  the  Defeiiil;iiit  had  stated  [372]  the  custom  to  he,  that 
"  if  any  person  be  or  hath  been  indebted  &c."  it  ought  to  have  been  strictly  pursued, 
and  therefore  that  the  plea  was  bad  for  want  of  such  an  averment.  But  leave  was 
given  to  amend. 

Curling  against  Innes.     Thursday,  Nov.  27tb,  1794. 

A.  having  privilege  of  parliament,  owes  B.  a  sura  of  money,  for  which  B.  sues  him ; 
in  consequence  of  which  C.  enters  into  a  bond  together  with  A.  conditioned  for  the 
payment  to  B.  of  sueli  sura  as  B.  shall  recover  in  the  action  against  A.,  in  pursuance 
of  the  stat.  4  Geo.  3,  c.  33.  In  that  action  B.  obtains  judgment,  and  puts  the  bond 
in  suit  against  C.  To  the  action  on  the  bond,  C,  being  under  terms  by  a  judge's 
order  to  plead  issuably,  raay  plead  in  bar  thai  a  writ  of  error  is  depending  on  the 
judgment  against  A.  (a). 

The  Plaintiff  brought  an  action  in  this  court  for  30001.  against  Beckford  a  trader 
having  privilege  of  [larliament,  on  his  bond ;  in  consequence  of  which  Beckford 
together  with  the  Defendant  Innes  and  Keighley  entered  into  another  joint  and 
several  bond  for  60001.  in  pursuance  of  the  stat.  4  Geo.  3,  c.  33,  conditioned  for  the 
payraent  to  the  Plaintiff  of  such  sum  as  he  should  recover  in  that  action;  and  judg- 
ment being  afterwards  entered  up  against  Beckford,  the  second  bond  was  put  in  suit, 
when  the  Defendant  took  out  a  summons  for  time  to  plead,  and  a  judge's  order  was 
made,  allowing  him  time  for  that  purpose  on  the  usual  terras  of  pleading  issuably, 
rejoining  gratis,  and  taking  short  notice  of  trial.  Under  this  order  he  |)leaded  after 
oyer  of  the  bond  and  condition,  "  actio  non,  because  he  saj's  that  although  the  said 
Jesse  Curling,  after  the  making  of  the  said  writing  obligatory,  to  wit,  in  Hilary  term 
in  the  year  of  our  Lord  1794  in  the  court  of  our  lord  the  King  of  the  bench,  at  West- 
minster in  the  county  of  Middlesex,  by  the  consideration  and  judgment  of  the  said 
court,  recovered  against  the  said  Richard  Beckford  in  the  said  action  in  the  said  con- 
dition of  the  said  writing  obligatory  mentioned,  as  well  a  certain  debt  of  70001.  as 
221.  15s.  which  were  then  and  there  adjudged  to  the  said  Jesse  Curling  as  well  for  the 
damages  which  he  had  sustained  on  occasion  of  the  detaiin'ng  that  debt,  as  for  his 
costs  and  charges  by  him  in  and  about  his  suit  in  thai  behalf  expended  ;  yet  that  the 
record  and  process  of  the  said  judgment,  so  as  aforesaid  recovered,  with  all  things 
touching  the  same,  aflerwanl.s,  to  wit,  in  Hilary  term,  in  the  said  year  of  our  Lord 
1794,  by  virtue  of  a  certain  writ  of  our  said  lord  the  King  for  correcting  errors, 
directed  to  our  said  loid  the  King's  trusty  and  well  beloved  Sir  James  Eyre,  Knt.  his 
Chief  Justice  of  the  Bench,  at  the  suit  of  the  said  Itichard  Beckford,  were  sent  and  had 
into  the  court  of  our  said  ior.l  the  King  before  the  King  himself,  the  sai<l  court  then 
and  still  being  holden  at  Westminster  in  the  [373]  county  of  Middlesex,  and  such 
proceedings  were  thereupon  had  in  the  said  court  of  our  said  lord  the  King  before 
the  King  himself  there,  that  afterwards  to  wit  in  Easter  term  in  the  said  year  of 
our  Lord  1794,  the  judgment  of  the  said  Court  of  our  said  lord  the  King  of  the 
bench,  was  by  the  consideration  of  the  said  court  of  our  said  lord  the  King  before 
the  King  himself,  in  all  things  affirmed  :  and  the  said  William  Innes  further  saith 
that  afterwarfis,  to  wit,  in  Easter  term  in  the  said  year  of  our  Lord  1794,  the  record 
and  process  of  the  said  judgment,  and  all  thing.^  touching  the  same,  were  by  virtue  of 
a  certain  writ  of  our  said  lord  the  King  for  correcting  errors,  directed  to  our  said  lord 
the  King's  right  trusty  and  well  beloved  Lloyd  Lord  Kenyon  Chief  Justice  assigned 
to  hold  pleas  before  our  said  lord  the  King,  at  the  suit  of  the  said  Richard  Beckford, 
sent  and  ha<l  before  our  said  lonl  the  King,  and  the  Lords  spiritual  and  temporal  in 
parliament  assembled,  at  Westminster  aforesaid,  which  said  last  mentioned  writ  for 
correcting  errors  is  still  depending  and  undetermined  ;  and  the  said  judgment  as  yet 
is  neither  affirmed  nor  reversed  by  the  Lords  spiritual  and  temporal  in  parliament 
assembled.     And  this  he  the  said  William  Innes  is  ready  to  verify,  wherefore  &c." 

Adair,  Serjt.,  obtained  a  rule  to  shew  cause  why  this  plea  should  not  be  with- 
drawn, as  not  being  an  issuable  plea  within  the  terms  of  the  order,  the  attorney  also 
making  an  affidavit,  that  he  verily  believed  the  writ  of  error  was  brought  merely  for 
delay.     Le  Blanc,  Serjt.,  shewed  cause,  contending  that  the  plea  went  to  the  merits ; 

(a)  [As  to  what  shall  be  deemed  an  issuable  plea,  see  Tidd's  Pr.  477,  5th  ed.] 
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this  was  an  action  against  a  surety  on  a  contract  of  indemnity,  and  the  plea  shewed 
that  the  debt  was  not  due,  which  the  sureties  undertook  to  pay,  for  while  the  writ  of 
error  was  depending,  it  could  not  be  said  that  the  debt  was  really  due. 

Adair,  in  support  of  the  rule,  said  that  this  plea  could  not  be  pleaded  in  bar,  but 
that  if  it  were  pleadable  at  all,  it  must  be  in  abatement.  Carth.  1.  But  in  fact  it 
was  good  neither  in  bar  nor  abatement,  Skinn.  388,  for  the  action  was  of  the  same 
nature  with  an  action  of  debt  on  a  judgment,  and  in  such  an  action,  the  plea  was 
holden  to  be  bad  in  the  authorities  cited.  It  is  to  be  observed  too,  that  one  object  of 
the  Stat.  4  Geo.  3,  c.  33,  was  to  pievent  delay  in  the  recovery  of  debts  from  traders 
who  were  members  of  parliament,  and  this  must  be  allowed  to  he  a  dilatory  plea. 

[374]  The  Lord  Chief  Justice  and  Henth,  J.(«)'  seemed  at  first  inclined  to  adopt 
Adair's  argument,  but  Rooke,  J,,  being  decidedly  of  opinion  that  the  surety  could  not 
be  liable,  till  the  money  was  actually  recovered  against  the  principal  in  the  former 
action,  and  that  while  the  writ  of  error  was  depending  the  money  was  not  actually 
recovered, 

The  rule  was  discharged. 

GUTTERIDGE  against  Smith.     Thursday,  Nov.  27th,  1794. 

[Disapproved,  Anderson  v.  Shaw,  1825,  3  Bing.  291.] 

Payment  of  money  into  court  on  the  whole  declaration,  in  an  action  on  a  bill 
of  exchange,  is  such  an  admission  of  the  validity  of  the  bill,  as  to  prevent  the 
necessity  of  proving  the  hand-writing  of  the  drawer  (a)l  Q.  Whether  after  such 
payment  there  can  be  a  non-suit  {b)  1 

This  was  an  action  brought  by  the  payee  against  the  drawer  of  two  bills  of 
exchange,  to  which  non  assumpsit  was  pleaded,  and  31.  paid  into  court  on  the  whole 
declaration.  At  the  trial  the  Plaintiff  was  unable  to  prove  the  hand-writing  of  the 
drawer,  and  therefore,  under  the  direction  of  the  Lord  Oh.  J.,  was  nonsuited.  But  a 
rule  was  granted  to  shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new 
trial  had,  on  two  grounds:  1.  that  the  payment  of  money  into  court  on  the  whole 
declaration,  was  such  an  admission  of  the  cause  of  action,  as  superseded  the  necessity 
of  proving  the  hand-writing  of  the  drawer  of  the  bills  ;  2.  that  after  such  payment, 
there  could  not  be  a  nonsuit. 

And  now  Watson,  Serjt,  shewed  cause.  There  is  no  case  to  prove  that  the  pay- 
ment of  money  into  court  necessarily  admits  the  whole  cause  of  action.  In  Cox  v. 
Parry,  1  Term  Rep.  B.  R.  464,  it  was  stated  by  Ashhurst  J.,  in  the  name  of  the  court, 
that  by  paying  money  into  court,  the  Defendant  had  admitted  that  the  Plaintiffs  were 
entitled  to  maintain  their  action  on  the  policy,  to  the  amount  of  that  sum  :  but  that 
he  had  admitted  nothing  more  ;  and  the  same  doctrine  was  holden  by  Lord  Kenyon 
in  Baillie  v.  Cazelet,  4  Term  Rep.  B.  R.  579.  It  cannot  therefore  be  fairly  urged,  that 
such  payment  admits  the  signature  of  a  written  instrument.  In  Stodhart  v.  Johnson, 
3  Term  Rep.  657,  it  is  observed  by  Mr.  Justice  Buller,  that  it  is  expressed  in  the  rule 
for  paying  money  into  court,  that  if  the  Plaintiff  will  not  accept  it  with  the  costs,  it 
shall  be  struck  out  of  the  declaration,  and  then  it  is  not  considered  as  part  of  the 
declaration  ;  and  if  so  the  Plaintiff  may  be  afterwards  nonsuited.  2  Salk.  597,  Elliott 
v.  Callow. 

[375]  Le  Blanc,  Serjt ,  contr^.  When  money  is  paid  into  court  generally,  it  is  the 
same  as  if  it  were  paid  in  on  every  count,  and  then  it  admits  the  whole  cause  of 
action,  which  is  the  doctrine  laid  down  in  Co.r  v.  Parry.  With  respect  to  Stodhart  v. 
Johnson,  the  only  question  there  related  to  the  costs  ;  and  as  to  Baillie  v.  Gazelet,  the 
money  was  in  that  case  paid  in  on  a  particular  count,  a  practice  designed  to  prevent 
the  advantage  which  the  Plaintiff  derives  from  a  general  payment  on  the  whole 
declaration.     But  in   JVatkins  v.  Towers,  2  Term  Rep.  B.  R.  275,  the  Court  held,  that 

(a)'  Absent  Buller,  J. 

((t)2  [Accord.  Guillod  v.  Nock,  1  Esp.  N.  P.  C.  347.  Bennet  v.  Francis,  2  Bos.  & 
Pul.  556.     Randall  v.  Lynch,  2  Campb.  N.  P.  C.  357.J 

(i)  [So  the  Plaintiff  may  be  nonsuited  after  judgment  by  default  against  one  of 
two  Defendants,  Murphy  v.  Doulaii,  5  B.  &  C.  178.] 
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payment  of  money  into  court  superseded  the  necessity  of  the  proof  which  the  Plaintifif 
must  otherwise  have  adduced,  and  approvcil  of  the  rule  laid  down  by  Mr.  J.  Buller, 
at  the  trial  of  the  cause,  that  the  payment  of  money  into  court  was  an  admission  of 
the  contract,  and  therefore  that  it  was  not  necessary  to  prove  the  deed.  And  in 
Jenkins  v.  Tucker,  ante,  vol.  i.  90,  Lonl  Loughborough  held,  that  after  paying  money 
into  court  there  could  be  no  nonsuit. 

LoKD  Chief  Justice  Eyre.  Thcugh  I  feel  some  diflficulties  in  this  case,  I  am 
not  sorry  that  the  discussion  of  it  has  taken  place,  as  it  may  answer  the  purpose  of 
informing  the  praclisers  what  the  effect  is  of  paying  money  into  court,  and  may  serve 
to  correct  an  extravagant  notion  that  has  prevailed,  that  after  such  paynieiit  there 
can  be  no  nonsuit.  If  this  were  true,  it  would  rtduco  the  state  of  ilie  cause  after 
money  were  so  paid  in  to  that  of  a  mere  writ  of  inquiry.  But  I  hold  that  after  pay- 
ment of  money  into  court  there  may  be  a  nonsuit,  judgment  as  in  case  of  a  nonsuit, 
a  demurrer  to  evidence,  a  plea  puis  darrein  continuance,  in  short,  that  the  cause  goes 
on  substantially  in  the  same  manner  as  if  the  money  hud  not  been  paid  in  at  all.  In 
the  case  which  was  decided  in  this  court  («)',  Lord  Loughborough  appears  to  have  been 
of  opinion  that  after  payment  of  money  into  court  there  could  be  neither  a  demurrer 
to  evidence,  nor  a  nonsuit.  But  the  rest  of  the  court  do  not  seem  to  have  concurred 
with  his  Lordship  in  that  opinion  ;  and  my  Brother  Heath,  who  tried  the  cause  a 
second  time,  notwithstanding  the  money  was  paid  into  court  on  the  whole  declaiation, 
directed  the  jury  to  confine  their  attention  to  the  funeral  expences,  and  rejected  the 
other  evidence,  being  of  opinion  that  the  debts  of  the  deceased,  which  the  Plaintiff 
had  paid  in  the  absence  (jf  the  husband,  could  not  be  recovered.  [376]  Yet  it  is 
difficult  to  say,  that  money  paid  in  generally  shall  be  applied  to  one  part  of  the 
demand,  and  not  to  another.  So  in  the  case  in  the  King's  Bench  on  the  policy  of 
insuiance  («)-,  though  the  Court  held  that  by  paying  money  into  court  the  cause  of 
action  was  admitted  to  a  certain  extent,  yet  the  Defendant  was  permitted  to  object 
to  the  policy  itself,  and  the  Plaintiff  did  not  recover.  Hut  in  the  other  case  (ft),  when 
the  Plaintiff"  was  going  to  prove  the  deed,  my  Brother  Buller  thought  it  not  necessary, 
as  be  held  that  the  paying  money  into  court  was  an  admission  of  the  whole  contract, 
and  the  Court  decided  according  to  that  opinion.  It  appears  therefore  on  the 
authorities,  to  be  loosely  and  uncertainly  stated  what  the  real  effect  is  of  paying 
money  into  court,  and  there  is  nothing  to  shew  tiiat  the  cause  is  not,  in  all  material 
res()ects,  in  the  same  situation  after  payment  as  before.  It  is  indeed  an  act  which 
affords  evidence  of  the  ground  of  action,  and  so  far  it  ought  to  be  admitted,  and  no 
farther;  as  for  instance,  in  an  action  on  a  promissory  note  for  201.,  the  payment  of  51. 
into  court  would  have  the  same  effect  as  if  51.  were  paid  on  the  note  before  action 
brought,  atid  would  afford  a  just  inference  for  the  jury  to  draw  of  the  existence  of  a 
debt.  But  I  have  very  great  doubts  whether  it  ought  to  go  so  far  as  to  admit  written 
instruments  so  as  to  supersede  the  necessity  of  proving  them,  and  all  other  circum- 
stances which  depend  on  parol  evidence,  for  I  cannot  distinguish  between  writings 
and  other  circumstances  which  constitute  the  ingredients  of  the  demand  ;  if  it  be  an 
admission  of  the  one,  it  seems  also  to  be  an  admission  of  the  other.  The  practice  of 
paying  money  into  court  on  particular  counts,  removes  the  perplexity  in  great  measure, 
because  in  that  case  there  is  room  to  distinguish  the  specific  demand  which  the  Defen- 
dant means  to  admit.  But  still  there  is  a  difficulty  remaining,  how  far  the  payment 
is  evidence  of  the  whole  ground  of  action. 

Heath  J,(c).  I  have  looked  into  the  books,  in  order  to  discover  the  origin  of  this 
proceeding  of  paying  money  into  court,  but  without  being  able  to  fix  the  period  of  its 
commencement  though  I  think  it  highly  probable  that  it  took  its  rise  early  in  the 
present  century  (a)l  At  that  time  the  statute  4  Anne  c.  16,  was  passed,  the  13th 
section  of  which  enacts,  that  if  at  any  time,  pending  an  [377]  action  on  a  bond  with 
a  penalty,  the  Defendant  shall  bring  into  the  Court,  where  the  action  shall  be  depend- 
ing, the  principal,  interest  and  costs,  the  money  so  brought  in  shall  be  taken  to  be  in 

(o)'  Jenkins  v.  Tucker,  ante,  vol.  i.  90. 
(a)'  Cox  V.  rarry,  1  Teim  Rep.  B.  R.  464. 

(b)  JFatkins  v.  Towers,  2  Term  Rep.  B.  R.  275. 

(c)  Mr.  J.  Buller  was  absent. 

{ay  ["I  remember  the  time  when  paying  money  into  court  was  not  an  admission 
of  any  thing."     Per  Sir  J.  Mansfield,  Rucker  v.  Palsgrave,  1  Campb.  N.  P.  C.  558.] 
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full  satisfaction  and  discharge  of  the  bond.  Now  it  appears  to  me  that  from  the 
equity  of  this  statute,  extended  to  simple  coti tracts,  the  practice  now  in  use  of  paying 
money  into  court  arose,  being  designed  to  protect  a  Defendant  against  a  litigious 
Plaintiflf,  by  giving  bim  the  advantage  of  a  tender,  when  he  is  in  fact  too  late  to  make 
one.  If  the  money  be  taken  out  of  court,  it  operates  as  payment  of  so  much  ;  if  it 
be  not  taken  out,  it  operates  as  a  tender.  Coming  in  lieu  of  a  tender,  it  has  all  the 
effect  which  a  tender  would  have  had,  and  it  is  clear  that  after  a  tender  the  Plaintiff 
cannot  be  nonsuited  (J).  So  in  the  present  instance  I  am  of  opinion  that  the  payment 
of  money  into  court  had  the  effect  of  admitting  the  band-writing  of  the  drawer  of  the 
bills,  so  as  to  prevent  a  nonsuit. 

ROOKE,  J.  Whether  the  payment  of  money  into  court  be  an  admission  of  the  validity 
of  a  written  instrument,  seems  to  me  to  depend  on  the  nature  of  the  instrument  itself. 
If  it  be  paid  in  on  a  promissory  note,  as  for  instance  101.  on  a  note  for  501.,  it  is  an 
admission  that  the  Defendant  owes  the  Plaintiff  so  much  by  virtue  of  that  note,  and 
therefore  it  admits  the  note  itself,  though  not  the  whole  sum  demanded  (c).  So  on  a 
policy  of  insurance,  where  the  Plaintiff  goes  for  a  total  loss,  though  it  may  admit  the 
policy  itself,  yet  it  does  not  admit  that  the  Defendant  is  liable  for  more  than  the  sura 
paid  in.  The  principle  which  governs  other  payments  of  money,  seems  to  be  the  same 
as  that  which  respects  payment  of  money  into  court,  viz.  that  where  there  are  several 
demands,  the  party  paying  may  apply  the  money  to  whichever  debt  he  thinks  proper, 
but  if  he  does  not,  the  receiver  may  so  apply  it.  Goddard  v.  Cox,  Bull.  N.  P.  174. 
So  a  Defcnilant  paying  money  into  court,  may,  if  he  pleases,  apply  it  to  a  particular 
count;  and  if  he  does  not,  but  pays  it  in  generally,  then  the  Plaintiff  may  make  the 
application  (a)'.  In  this  ease  it  was  in  the  Plaintiff's  power  to  apply  the  money  to  the 
particular  count  on  the  bills  of  exchange,  and  being  so  applied,  it  seems  to  admit  that 
the  Defendant  signed  them. 

Rule  absolute  for  a  new  trial. 

[378]     Mellish  and  Another  against  Simeon.     Wednesday,  Nov.  27th,  1794. 

A.  in  England  draws  a  bill  of  exchange  on  B.  in  a  foreign  country,  which  after  having 
been  negotiated  through  another  foreign  country  is  presented  to  B.  who  refuses  to 
pay  it,  on  account  of  the  law  of  the  country  in  which  he  resides  having  prohibited 
such  payment.  The  drawer  is  liable  for  the  whole  amount  of  the  re-exchange 
between  the  different  countries  (a)^. 

On  the  9th  of  July  1793,  two  bills  of  exchange  were  drawn  by  Simeon  in  London, 
on  Boyd  and  Co.  in  Paris,  one  for  35,000,  the  other  for  36,000  livres  Tournois,  amounting 
together  to  6031.  19s.  lOd.  sterling,  according  to  the  rate  of  exchange  between  London 
and  Paris,  of  G^d.  for  the  French  crown  of  three  livres,  and  payable  to  the  order  of 
Mellish  and  Co.  who  indorsed  them  in  London  to  Joysset  and  Co.  at  Amsterdam. 
Jeysset  and  Co.  indorsed  them  to  Meryolet  at  Amsterdam,  and  Meryolet  to  Androine 
at  Paris.  When  they  were  presented  for  acceptance,  Boyd  and  Co.  refused  to  accept 
them,  but  promised  that  they  should  be  paid  when  they  became  due. 

In  the  mean  time  the  French  convention  passed  a  decree  prohibiting  the  payment 
of  any  bills  drawn  in  any  of  the  countries  at  war  with  France,  and  of  course  the  bills 
in  question  were  not  paid.  In  consequence  of  this,  they  were  sent  back  by  Androine 
to  Meryolet  at  Amsterdam,  protested  for  non-acceptance  and  non-payment,  and  at 
the  same  time  Androine  drew  another  bill  on  Meryolet  for  the  amount  of  them  at 

(h)  [Accord.  Harding  V.  Spicer,  1  Carapb.  N.  P.  C.  327.  But  it  is  now  settled  that 
the  Plaintiff  may  be  non-suited  after  a  plea  of  tender.  Anderson  v.  Shaw,  3  Bingh. 
290.] 

(c)  [Vide  Mellish  v.  Allnutt,  2  M.  &  S.  106.  Rucker  v.  Palsgrave,  I  Campb.  N.  P.  C. 
557.  1  Taunt.  419,  S.  C.  Stoveld  v.  Brewin,  2  B.  &  A.  116.  Long  v.  Greville,  3  B.  & 
C.  11.] 

(a)'  [See  Rihhans  v.  Crickitl,  1  B.  &  P.  264,  that  payment  of  money  into  court  is  an 
admission  of  a  legal  demand  only,  and  that  money  so  paid  cannot  be  applied  towards 
satisfying  an  illegal  contract;  and  see  JVright  v.  Laing,  3  B.  &  C.  165] 

(ay  [Vide  Pollard  v.  Herries,  3  Bos.  &  Pul.  335.  De  Tastat  v.  Baring,  2  Campb. 
N.  P.  C.  65.] 
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the  rate  of  18J  groots  for  the  French  crown  of  three  livres,  for  ihe  re-exchange 
between  Paris  and  Amsterdam,  together  with  the  ordinary  charges,  which  bill 
Meryolet  paid,  and  was  reimbursed  by  Joysset  and  Co.  by  compromise  between  them, 
at  the  rate  of  18  groots  for  the  French  crowr),  amounting  to  9051.  ISs.  9d.  sterling, 
for  which  sum,  together  with  charges  at  Amsterdam,  and  the  ro-exchange  between 
that  place  and  London,  making  in  the  whole  9131.  48.  3d.  sterling,  Jeysset  and  Co. 
drew  a  bill  on  Mellish  and  Co.,  which  they  paid,  and  took  back  the  former  bills,  on 
which  they  brought  the  present  action  against  Simeon  the  drawer,  and  recovered  a 
verdict  for  the  whole  sura  of  9131.  4s.  3d.  And  now  I^e  Blanc,  Serjt.,  moved  for  a 
new  trial,  on  the  ground  that  the  Defendant  was  not  liable  for  the  loss  on  the  re- 
exchange.  It  is  true,  he  said,  that  the  drawer  of  a  bill  of  excliajige  undertakes  by 
the  act  of  drawing  it  that  the  drawee  shall  be  found  in  the  place  where  he  is  described 
to  be,  and  shall  have  effects  in  his  hands,  but  the  midertaking  does  not  extend  to  the 
case  of  a  prohibition  to  accept  or  pay  the  bill,  imposed  by  the  law  of  a  foreign  country 
in  which  the  drawee  resides.  When  a  person  takes  a  [379]  bill,  circumstanced  as  this 
was,  he  must  submit  to  the  laws  of  that  country.  There  was  no  default  in  the 
drawer;  he  therefore  cannot  in  justice  bo  liable  for  more  than  the  sum  he  originally 
received  for  the  bills,  with  interest,  and  the  expences  of  protesting  them. 

Lord  Chief  Justice  Eyre.  I  see  no  distinction  between  this  case  and  the 
common  one  of  a  bill  being  refused  payment.  The  drawer  must  pay  for  all  the 
consequences  of  the  non-payment,  and  the  loss  on  the  re-exchange  seems  to  me  to  be 
a  part  of  the  damages  arising  from  the  contract  not  being  performed.  I  thought 
indeed  at  the  trial,  that  it  might  be  a  question  whether  the  drawer  were  liable  for  the 
re-exchat)ge  occasioned  by  the  circuitous  mode  of  returning  the  bills  through  Amsterdam, 
but  the  jury  decided  if. 

BuLLER,  J.  What  is  the  engagement  of  the  drawer  of  a  bill  of  exchange?  He 
undertakes  that  the  bill  shall  be  paid  when  due.  If  it  be  not  p;iid,  it  is  not  necessary 
for  the  holder  to  inquire  for  what  reason  it  is  not  paid,  and  if  the  holder  has  been 
guilty  of  no  default,  the  drawer  is  answerable  for  the  amount  of  the  bill ;  and  if  he 
is  liable  for  the  bill,  he  must  also  be  liable  for  the  re-exchange,  which  is  a  consequence 
of  the  bill  not  being  paid. 

Heath,  J.,  of  the  same  opinion.  He  who  undertakes  for  the  act  of  another,  under- 
takes that  it  shall  be  done  at  all  events. 

RoOKE,  J.,  of  the  same  opinion. 

Rule  refused. 

Mitchell  and  Others,  Assignees  of  Robeitson,  a  Bankrupt,  against  Cockburne, 
surviving  Assignee  of  Elizabeth  Tyler,  a  Bankrupt.  Wednesday,  Nov.  •27th, 
1794. 

A.  and  B.  are  engaged  in  a  partnership  in  insuring  ships,  &c.  which  is  carried  on  in 
the  name  of  A.,  and  A.  pays  the  whole  of  the  losses.  Such  a  partnership  being  illegal 
by  Stat.  6  Geo.  1,  c.  18,  A.  cannot  maintain  an  action  against  B.  to  recover  a  share 
of  the  money  that  has  been  so  paid  (a). 

The  facts  on  which  this  case  arose,  were  the  following : — The  two  bankrupts  were 
engaged  in  a  partnership  for  the  [jurpose  of  insuring  ships,  &o.  which  was  carried  on 
in  the  name  of  Robertson,  who,  previous  to  his  bankruptcy,  bad  paid  a  much  larger 
sum  for  losses  than  he  had  received  for  premiums.  One  moiety  of  this  sum  his 
assignees  claimed  to  be  due  to  them  from  Tyler,  and  it  was  agreed  between  them  and 
the  assignees  of  Tyler,  that  the  account  should  be  referred  to  arbitrators,  to  ascertain 
the  amount  of  the  demand.  The  arbitratois  awarded  16361.  13s.  6d.  to  be  due  to  the 
estate  of  Robertson  on  the  score  of  insurances,  and  his  assignees  accordingly  petitioned 
the  Lord  Chancellor  to  [380]  have  that  sum  allowed  them  out  of  the  estate  of  Tyler. 
Upon  which  his  Lordship  made  an  order  that  the  petitioners  should  be  at  liberty  to 
bring  such  action  at  law  as  they  should  be  advised,  and  that  the  assignees  of  Tyler 
should  not  set  up  her  bankruptcy  in  defence  of  that  action. 

In  consequence  of  this,  the  present  action  was  brought,  the  declai'ation  containing 

(a)  [Vide  ex  parte  Bell,  1  M.  &  S.  751.  Simpson  v.  Bloss,  2  Marsh.  542,  and  the 
cases  cited  post,  p.  382,  note(e).] 
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only  two  counts,  the  first,  for  money  had  and  received  by  the  Defendant  to  the  use 
of  the  Plaintiffs  ;  the  second,  on  an  account  stated  (6),  and  the  Defendant  pleaded  the 
general  issue. 

At  the  trial  the  Plaintiffs  were  nonsuited,  the  Lord  Ch.  J.  being  of  opinion  that 
as  partnerships  in  the  business  of  insuring  were  prohibited  by  the  stat.  6  Geo.  1,  c.  18, 
no  action  could  be  maintained  on  a  transaction  which  arose  out  of  such  a  partnership, 
but  the  point  was  reserved  for  the  opinion  of  the  court.  And  now,  a  rule  having  been 
obtained  to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  Le  Blanc  and 
Heywood,  Serjt.,  shewed  cause.  This  action  is  brought  in  affirmance  of  the  contract 
of  partnership,  but  such  a  contract  is  declared  to  be  void  by  the  stat.  6  Geo.  1  ;  no 
action  therefore  which  goes  to  affirm  it  can  be  supported.  Upon  this  principle  Lord 
Kenyon  decided  a  similar  case  at  Nisi  Prius,  Sullivan  v.  Gieaves,  Sittings  after  East. 
29  Geo.  3,  Park's  Law  of  Lisurance,  8.  There  is  a  difference  indeed  where  a  third 
person  pays  money  for  two  others  who  are  jointly  engaged  in  an  illegal  transaction,  and 
one  of  them  with  the  consent  of  the  other,  repays  the  whole  to  that  third  person,  as 
was  the  case  in  Petrie  v.  Hamuiy,  3  Term  Eep.  B.  R.  418,  where  the  parly  who  had  so 
repaid  the  money,  recovered  a  moiety  for  his  companion,  as  having  paid  a  debt  due 
from  him.  But  even  there  Lord  Kenyon  doubted  whether  the  action  could  be  main- 
tained. And  in  Faikney  v.  Reynous,i  Buir.  2069,  the  Court  proceeded  on  the  ground, 
that  the  transaction  was  fair  as  between  the  parties  to  the  bond,  money  being  lent 
by  one  man  to  another  to  pay  the  differences  of  stock  transactions. 

Adair  and  Cockell,  Serjts.,  contra.  The  object  of  the  statute  6  Geo.  1,  c.  18,  was  to 
give  protection  to  the  insuring  companies,  and  to  prevent  a  competition  between  them 
and  any  other  persons  who  might  choose  to  insure  in  partnership.  Such  a  part-[381]- 
nership  therefore  as  the  statute  meant  to  prohibit,  could  only  be  an  open  and  ostensible 
one,  which  might  gain  credit  in  opposition  to  the  companies.  But  here  only  one  party 
appeared  as  the  insurer,  on  whose  single  security  the  insured  relied.  And  this  sort 
of  contract  has  nothing  in  it  immoral  or  against  public  policy ;  it  bears  therefore  no 
analogy  to  the  instances  of  gaming  and  stock-jobbing. 

Lord  Ch.  J.  Eyre.  This  question  depends  on  the  true  construction  of  the 
statute  6  Geo.  1,  c.  18.  By  that  act  the  two  corporations  became  the  purchasers 
of  the  exclusive  privilege  of  insuring  on  a  joint  stock,  and  to  give  effect  to  that 
privilege  all  other  persons  are  prohibited  from  insuring  un  a  joint  stock.  Now  it 
appears  clearly  on  the  first  view,  that  the  provisions  of  the  act  are  at  an  end,  if  a  person 
by  merely  insuring  in  his  own  name  can  have  the  advantage  of  a  joint  capital,  which 
the  act  meant  to  prohibit.  This  partnership  therefore  is  contrary  to  the  spirit  of  the 
act;  and  it  is  also  contrary  to  the  letter  of  it.  The  12th  section  directs,  that  all 
societies  and  partnerships  (except  the  two  corporations)  shall  be  restrained  from  under- 
writing any  policy,  or  making  any  contract  of  assurance,  and  if  any  person  acting 
in  such  society  or  partnership  shall  presiime  to  underwrite  any  such  policy,  or  make 
any  contract  of  assurance,  every  such  policy  shall  be  void,  and  the  sum  under-written 
shall  be  forfeited.  This  does  not  at  all  go  to  confine  the  meaning  of  the  legislature 
to  an  avowed  partnership,  insuring  publicly  in  their  own  names  ;  but  the  object  is  to 
prevent  any  other  joint  stock  being  embarked  in  insuring.  This  being  so  the 
consequence  unavoidably  is,  that  no  contract  can  arise  directly  out  of  such  a  proceeding, 
so  as  to  be  the  foundation  of  an  action.  The  cases  which  have  been  cited  were  one 
step  removed  from  the  illegal  contract  itself,  and  did  not  arise  immediately  out  of 
it  (a).  Thus  in  Faikney  v.  Reynous  (4  Burr.  2069),  the  bond  was  given  to  secure  the 
repayment  by  a  third  person,  of  his  proportion  of  the  money  paid  by  the  Plaintiff 
in  stock-jobbing.  So  in  Petrie  v.  Hannay  (3  Term  Rep.  B.  R,  318)  the  money  had  been 
paid  to  the  broker  by  Keeble,  and  the  action  was  brought  to  reimburse  his  executors 
fi  r  the  Defendant's  share.  Li  that  ease  indeed  Lord  Kenyon  seemed  to  be  of  opinion 
that  the  action  could  not  be  maintained,  and  it  was  decided  expressly  on  the  authority 
of  Faikney  v.  Reynous  ([3  Taunt.  12]).  But  perhaps  it  would  have  been  better,  [382] 
if  it  had  been  decided  otherwise,  for  when  the  principle  of  a  case  is  doubtful,  I  think 

(b)  As  there  was  no  count  in  the  declaration  for  money  paid,  and  no  account  in 
fact  stated,  the  Plaintiffs  would  probably  have  been  nonsuited,  though  the  objection 
to  the  principle  of  the  action  had  not  been  made. 

(a)  [Vide  Ex.parie  Bell,  1  M.  &  S.  756.     Simpsm  v.  Bloss,  2  Marsh.  546.] 
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it  better  to  overrule  it  at  once,  than  build  upon  it  at  all  (e).  But  be  that  as  it 
roay,  it  is  sufficient  now  to  say,  that  those  cases  go  one  step  short  of  the  direct  illegal 
transaction,  but  that  the  present  case  arises  immediately  out  of  it. 

Heath,  J.(/).  I  am  of  the  same  opinion.  It  seems  to  me  that  the  object  of  the 
statute  would  be  totally  defeated,  if  it  were  to  extend  only  to  those  policies  in  which 
the  names  of  all  the  partners  were  inserted.  It  expressly  declares,  that  evoiy  policy 
subscribed  by  any  person  acting  in  a  partnership  shall  1)6  absolutely  null  and  void, 
though  it  may  be  true  that  the  party  subscribing  shall  be  estopped  from  setting  up 
a  secret  partnership,  to  defeat  a  bona  fide  insurance.  And  the  reason  is  obvious; 
trade  is  carried  on  according  to  the  capital  employed.  Now  the  insurances  would  run 
to  the  extent  of  the  capital,  in  whatever  name  the  policy  might  be  subscribed.  The 
object  therefore  of  the  statute  was  to  [)revent  the  employment  of  a  joint  capital,  which 
would  afford  the  greatest  competition  with  the  established  corporations.  With  respect 
to  the  case  of  Petite  v.  Uannay,  one  judge  there  hinted  that  bis  opinion  might  have 
been  different  if  the  question  had  been  res  integra.  But  it  is  sufficient  to  rest  on  the 
opinions  of  the  two  other  judges,  that  in  the  case  of  partners  in  illegal  contracts, 
if  one  pays  the  whole  partnership  debt  without  the  express  consent  and  direction 
of  the  other,  he  cannot  acquire  a  right  of  action  against  the  other.  So  in  the  present 
case,  as  it  does  not  appear  that  the  payments  were  made  by  Robertson  at  the  request 
or  by  the  express  direction  or  consent  of  Tyler,  this  action  cannot  be  maintained. 

RoOKE,  J.  As  tn  the  second  point,  I  agree  that  if  the  contract  be  illegal,  no  action 
can  arise  out  of  it.  But  as  to  the  first  question,  whether  this  contract  were  illegal  or 
not,  I  must  confess  I  had  great  doubts,  till  I  heard  the  opinions  of  ray  Lord  Chief 
Justice  and  my  Brother  Heath,  and  also  the  case  cited  from  Park's  Insurance,  for  it 
seemed  to  me  that  the  statute  only  meant  to  prohibit  insurances  where  both  parties 
knew  that  a  partnership  existed,  but  not  where  there  was  a  sleeping  partnership. 
But  I  was  very  much  struck  with  the  observations  of  my  Brother  Heath,  that  the 
extent  of  the  insurance  would  be  in  proportion  to  the  capital  employed,  and  if  there 
were  an  increased  capital,  there  would  be  an  increased  rivalship  with  the  corporations. 
Whatever  doubts  therefore  I  had,  I  submit  to  the  authority  of  the  other  judges. 

Rule  discharged. 


[383]    Taylor  against  Parkinson.     Thursday,  Nov.  28th,  1794. 

It  is  not  necessary  that  a  warrant  of  attorney  to  confess  a  judgment  should  be  read 
over  to  the  parly  giving  it  (a). 

This  was  a  motion  to  set  aside  a  judgment  entered  up  on  a  warrant  of  attorney, 
on  the  ground  that  the  warrant  was  not  read  over  to  the  party  who  gave  it,  according 
to  a  rule  14  and  15  Geo.  2,  stated  in  Imp.  Pract.  C.  P.  471,  4ih  edition. 

BuLLER,  J.  asked  the  prothonotary  if  he  had  ever  known  the  rule  acted  upon,  as 
it  appeared  to  him  to  be  a  very  absurd  and  inconvenient  one,  and  not  productive  of 
any  good  consequence,  for  if  there  were  fraud,  it  was  still  open  to  the  party  to  apply 
to  the  court,  and  there  was  no  such  rule  in  the  court  of  King's  Bench.  The  pro- 
thonotary answered,  that  he  never  knew  an  instance  of  a  judgment  being  set  aside  on 
that  rule.  Upon  which  the  court  said,  that  it  would  be  proper  to  make  the  practice 
in  this  respect  conformable  to  that  of  the  King's  Bench,  and  therefore  that  the  old 
rule  of  the  14  and  15  Geo.  2,  was  no  longer  to  be  considered  as  in  force. 

Rule  refused. 

(e)  [The  cases  of  Faikney  v.  Reyjums  and  Petrie  v.  liannay  have  been  repeatedly 
doubted.  See  IVebh  v.  Brooke,  3  Taunt.  12.  Booth  v.  Hodgson,  6  T.  R.  409.  Aubert 
V.  Maze,  2  Bos.  &  Pul.  374.  Ex  parte  Mather,  3  Ves.  373.  Cannan  v.  Bryce,  3  B.  & 
A.  183.] 

(/)  Absent  Mr.  J.  Buller. 

(a)  [Vide  Tidd's  Pr.  595,  8th  Ed.] 
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Henschen  against  Garves.     Thursday,  Nov.  28th,  1794. 

A  foreign  seaman  having  brought  an  action  for  his  wages,  against  a  foreigner,  the 
court  refused  to  compel  him  to  give  security  for  costs,  on  account  of  his  being  on  a 
voyage  on  board  an  English  ship  (a)'. 

The  Plaintiff  who  was  a  foreign  seaman,  having  brought  an  action  for  his  wages 
against  the  Defendant  who  was  a  foreign  owner  of  a  Swedish  vessel  and  holden  him 
to  bail,  a  rule  was  granted  to  shew  cause  why  the  proceedings  should  not  be  staid, 
till  the  Plaintiff  gave  security  for  costs,  on  an  affidavit  which  stated,  "That  the  above 
named  Plaintiff  Peter  Henschen  is  a  foreigner,  and  as  this  deponent  hath  heard  and 
believes  does  not  reside  in  this  kingdom,  but  at  this  time  is  in  a  ship  or  vessel  on  a 
voyage  up  the  Baltic  Saa.  And  this  deponent  farther  saith,  that  he  verily  believes 
the  said  Plaintiff  hath  not  any  goods  or  chattels,  lands  or  tenements  within  this 
kingdom  "(J). 

Adair,  Serjt.,  in  shewing  cause,  stated  that  it  was  an  English  ship  on  board  which 
the  Plaintiff  was,  and  that  he  was  under  articles  to  return  to  England;  that  according 
to  the  practice  of  [384]  the  court,  the  circumstance  of  his  being  a  foreigner  was  not 
alone  sufficient  to  induce  the  court  to  require  such  a  security. 

Williams,  Serjt.,  on  the  other  hand  contended,  that  as  the  Plaintiff  had  withdrawn 
himself  from  the  jurisdiction,  and  was  out  of  the  reach  of  the  process  of  the  court,  he 
ought  not  to  be  permitted  to  harass  the  Defendant  with  an  action,  unless  he  gave  a 
security  to  pay  the  costs  in  case  he  did  not  succeed.     But 

The  Lord  Chief  Justice  and  Heath,  J.(c),  held  that  it  would  be  highly  impolitic  in 
the  present  state  of  public  affairs,  when  men  were  wanted  in  the  navy,  to  throw 
difficulties  in  the  way  of  a  foreign  sailor  recovering  his  wages  in  our  courts,  who  was 
serving  on  board  an  English  ship,  and  who  if  he  were  compelled  to  give  security, 
would  probably  not  be  able  to  recover  them  at  all,  and  therefore  that  the  security 
ought  not  to  be  required. 

But  ROOKE,  J.,  was  of  opinion,  that  as  the  Plaintiff  was  a  foreigner,  not  domiciled 
in  England,  and  out  of  the  jurisdiction  of  the  Court,  the  circumstance  of  his  being 
on  board  an  English  ship  was  not  a  sufficient  reason  to  exempt  him  from  giving  the 
security. 

Rule  discharged  (a)-. 

End  of  Michaelmas  Term. 

[385]  In  the  vacation  after  Easter  term,  Mr.  Justice  Lawrence  resigned  his  seat 
in  this  court,  and  was  appointed  one  of  the  Judges  of  the  Court  of  King's  Bench,  in 
the  room  of  Mr.  Justice  Buller,  who  succeeded  him  in  this  Court. 

In  Trinity  term  Samuel  Heywood,  Esq.,  and  John  Williams,  Esq.,  both  of  the 
Inner  Temple,  were  called  to  the  honourable  degree  of  Serjeants  at  Law. 

(a)'  [Vide  ante,  118,  note  (1).] 

(6)  This  is  an  exact  copy  of  the  affidavit. 

(c)  Absent  Buller,  J. 

(a)'2  Vide  ante,  118,  Ganesford  v.  Levy,  and  vol.  i.  106,  Parquot  v.  Eling,  and  Porrier  v. 
Carter,  from  which  it  will  appear,  that  the  decisions  of  the  court  respecting  the  Plaintiff 
giving  security  for  costs,  which  have  taken  place  since  the  commencement  of  these 
Reports,  have  not  been  altogether  uniform.  But  the  practice  seems  now  to  be,  that 
the  fact  of  the  Plaintiff  being  a  foreigner,  or  being  resident  abroad,  is  of  itself  a  ground 
upon  which  a  rule  to  shew  cause  will  be  granted,  but  that  such  rule  will  not  be  made 
absolute,  unless  some  special  circumstances  appear  to  induce  the  court  to  order  the 
security :  and  if  the  rule  be  made  absolute,  that  it  will  be  on  condition  of  the  Defen- 
dant making  such  reasonable  admissions  as  may  be  required. 
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[386]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  and 
Exchequer  Chamber,  in  Hilary  Term,  in  the  Thirty-Fifth  Year  of  the 
Keign  of  George  III. 

CULLEY  against  Spearman.     Wednesday,  Feb.  4th,  1795. 

One  tenant  in  common  cannot  avow  alone  for  taking  cattle  daniagefeasant,  but  he 
ought  also  to  make  cognizance  as  bailiff  of  his  companion  (a)'. 

Replevin  for  taking  cattle.  Avowry,  that  John  Addison  was  seised  in  fee  of  seven 
undivided  eighth  parts  of  the  locus  in  quo,  and  demised  the  said  seven  undivided 
eighth  parts  to  the  Defendant,  who  took  the  cattle  damage-feasant,  &c. 

To  which  there  was  a  special  demurrer,  shewing  for  causes,  "That  the  Defendant 
hath  not  set  forth  or  disclosed  in  or  by  that  avowry,  who  is  seised  in  fee  of  the  other 
undivided  eighth  part  of  the  said  place,  in  which,  &c.  nor  shewn  nor  deduced  any 
title  to  the  same,  nor  hath  avowed  under  any  title  deduced  to  himself  of  that  eighth 
part  of  the  said  place,  in  which,  &c.  nor  made  cognizance  under  any  person  seised  or 
possessed  of  such  eighth  part  as  tenant  in  common  with  himself  as  he  ought  to  have 
done,  and  for  that,  he  bath  avowed  the  said  taking  of  the  said  cattle  in  his  own  right 
only,  whereas  he  ought  also  to  have  made  cognizance  as  bailiff  of  [387]  the  person  or 
persons  seised  or  possessed  of  the  said  other  undivided  eighth  part  of  the  said  place, 
in  which,  &c." 

Le  Blanc,  Scrjt.,  in  support  of  the  demurrer.  It  is  a  clear  rule  of  law,  that  tenants 
in  common  must  all  join  in  actions  concerning  the  personalty.  Co.  Lit.  198  a.  Now 
an  avowry  stating  that  the  cattle  were  taken  damage-feasant,  is  in  the  nature  of  a 
declaration  in  trespass  for  the  injury  done,  and  within  the  principle  of  the  rule  :  the 
avowant  is  quasi  Plaintiff,  and  is  intilled  to  damages,  if  the  verdict  be  in  his  favour. 
There  may  be  several  avowries  for  rent,  because  that  is  in  the  realty,  but  not  for 
damage-feasance,  which  is  in  the  personalty.  In  1  Roll.  Abr.  220,  pi.  14,  it  is  said, 
that  a  tenant  in  common  cannot  avow  the  takirig  of  cattle  damage-feasant  without 
making  himself  bailiff  or  servant  of  his  companion,  and  the  same  point  is  laid  down, 
Sir  W.  Jones,  253.     Thel.  Dig.  27. 

Clayton,  Serjt.,  coiitri.  The  case  in  Sir  W.  Jones  is  the  same  as  is  stated  in  1  Roll. 
Abr.  220,  viz.  Lumshcud  v.  Leate,  and  is  also  to  be  found  in  3  Vin.  Abr.  388.  But  it 
is  directly  contradicted  by  that  of  IFillis  v.  Fletcher,  Cro.  Eliz.  530.  It  by  no  means 
follows,  that  tenants  in  common  must  join  in  an  avowry  for  an  injury  to  the  land, 
because  they  must  do  so  in  a  personal  action.  They  are  several  in  every  point  except 
in  their  possession,  and  are  like  commoners  who,  though  they  have  an  unity  of  posses- 
sion, may  yet  make  several  avowries  for  an  injury  to  the  common.  1  Rail.  Abr.  405, 
pi.  5.  9  Co.  112  b.  Yelv.  129.  4  Burr.  2426.  Tenants  in  common  must  make 
separate  demises  in  ejectment,  Show.  342,  Moare  v.  Fursden.  2  Wils.  232,  Uealherley 
V.  ircston.  So  because  the  freehold  is  several,  one  may  enfeoff,  but  cannot  release  to 
the  other,  whereas,  where  the  freehold  is  joint  as  between  joint-tenants,  one  may 
release  to,  but  cainiot  enfeoff  the  other,  Co.  Lit.  200  b.  It  is  not  a  necessary  conse- 
quence, that  because  they  must  join  in  an  action,  they  must  do  the  same  in  an  avowry. 
If  they  lease  their  tenements  to  another,  they  must  join  in  an  action  of  debt  for  the 
rent,  but  must  make  several  avowries  for  it,  Co.  Lit.  198  b.  In  IFard  v.  Everanl,  Carth. 
340.  1  Salk.  389.  1  Lord  Raym.  422,  it  was  admitted,  that  tenants  in  common, 
grantees  of  a  rent  charge,  could  not  be  joine<l  in  a  cognizance  for  the  rent ;  it  is 
objected,  that  one  ought  to  shew  himself  bailiff  to  the  other.  But  whether  bailiff  or 
not  is  traversable.  Bull.  N.  P.  55,  and  suppose  one  should  be  hostile  to  the  other, 
conspire  with  the  owner  [388]  of  the  cattle,  and  not  consent  to  his  companion  being 
his  bailiff,  the  other  could  not  prove  himself  bailiff,  and  then  what  remedy  could  he 
have,  if  he  could  not  avow  alone? 

BuLLER,  J.(a)2.  My  Brother  Clayton  has  made  more  of  his  part  of  the  argument 
than  I  thought  could  have  been  made  of  it :  but  the  authorities  on  the  other  side  are 
too  strong  to  be  got  over.     Of  the  two  contradictory  cases,  the  one  in  Cro.  Eliz.  ami 

(a)i  [But   in   an   avowiy   for   rent,   which   is  a  demand  in   the   realty,  tenants  in 
common  must  avow  for  their  separate  portions,  Harrison  v.  Barnby,  5  T.  R.  249.] 
{a)-  Absent  the  Loid  Chief  Justice. 
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the  other  in  Sir  W.  Jones,  there  cannot  be  a  doubt  which  ought  to  prevail.  That  in 
Cro.  Eliz.  was  decided  quite  on  a  different  point :  but  there,  the  two  judges,  who  were 
of  contrary  opinions  to  Walmsley,  held  expressly,  that  an  avowry  was  in  the  nature  of 
an  action.  If  so,  there  is  an  end  of  the  question,  for  it  is  admitted  that  in  an  action 
of  trespass  and  other  actions  which  concern  the  personalty,  all  the  tenants  in  common 
must  join.  In  the  case  cited  by  my  Brother  Le  Blanc  in  Sir  W.  Jones,  all  the  court 
held,  that  they  must  join  in  an  avowry  for  damage-feasant,  and  as  that  was  the  very 
point  on  which  it  turned,  and  as  it  is  of  a  much  later  date  than  the  case  in  Cro.  Eliz. 
we  must  be  bound  by  it.  But  independent  of  authorities,  let  us  see  how  my  Brother 
Clayton's  reasoning  will  bear  him  out :  he  says,  the  interests  of  tenants  in  common  are 
several  in  every  respect,  except  what  regards  their  possession  ;  but  by  that,  he  admits 
the  whole  argument  on  the  other  side  ;  this  case  arises  from  an  injury  to  the  posses- 
sion, and  the  taking  cattle  damage  feasant  is  taking  a  pledge  for  satisfaction  for  that 
injury.  Then  he  compares  this  to  the  case  of  commoners,  who  may  bring  several 
actions  for  disturbing  their  right  of  common,  but  that  instance  is  not  applicable  to 
the  present  case.  Commoners  have  not  one  estate,  but  each  has  a  different  estate 
within  the  manor  ;  and  the  property  of  the  waste,  on  which  they  have  common,  is  in 
the  lord.  An  injury  therefore  to  their  several  rights  of  common,  is  totally  different 
from  an  injury  to  the  land,  in  which  tenants  in  common  have  but  one  estate.  As  to 
the  supposed  hardship,  if  two  tenants  in  common  were  hostile  to  each  other,  and  the 
one  were  obliged  to  avow  as  bailiff  of  the  other,  without  obtaining  the  other's 
consent  that  it  is  incident  to  the  nature  of  the  estate  ;  if  he  dislikes  his  situation,  he 
may  put  an  end  to  the  tenancy  by  a  writ  of  partition.  With  respect  to  the  case  of 
PFard  V.  Everard,  there  the  rent  was  expressly  granted  to  be  paid  in  several  portions 
to  the  grantees  who  has  several  titles,  [389]  and  each  a  power  of  distress  reserved  in 
the  deed.  That  case,  therefore,  does  not  contradict  the  rule,  that  in  an  avowry 
concerning  the  personalty,  all  the  tenants  in  common  must  join. 

Heath,  J.,  of  the  same  opinion.  It  is  a  matter  of  necessity,  and  for  the  sake  of 
justice,  that  both  the  tenants  in  common  should  join,  for  if  one  were  to  distrain 
without  the  other,  as  there  could  not  be  a  double  satisfaction  for  the  same  injury,  the 
other  would  have  no  remedy. 

RoOKE,  J.,  of  the  same  opinion.  I  think  the  authority  of  the  case  cited  from  Sir 
W.  .Tones  outweighs  that  in  Cro.  Eliz.  Tenants  in  common  have  been  improperly, 
in  the  argument,  compared  to  commoners,  who  are  so  called,  not  from  any  community 
of  interest  between  themselves,  but  because  they  have  a  right  to  pasture  on  the  waste 
in  common  with  the  lord. 

Judgment  for  the  Plaintiff. 

But  leave  was  given  to  amend. 


Terry  and  Another  against  Duntze,  Bart.     Wednesday,  Feb.  -Ith,  1795. 

A.  covenants  to  build  a  house  for  B.  and  finish  it  on  or  before  a  certain  day,  in  con- 
sideration of  a  sum  of  money,  which  B.  e(<venants  to  pay  A.  by  instalments  as  the 
building  shall  proceed.  The  finishing  the  house  is  not  a  condition  precedent  to  the 
paying  the  money,  but  the  covenants  are  independent.  A.  therefore,  may  maintain 
an  action  of  debt  against  B.  for  the  whole  sum,  though  the  building  be  not  finished 
at  the  time  appointed  (a). 

This  was  an  action  of  debt,  atid  the  declaratioti  stated,  that  by  certain  articles 
of  agreement  made  on  the  25th  of  March  1789,  between  Sir  George  Yonge,  Bart,  the 
said  Sir  John  Duntze  (the  Defendant),  one  Henry  Keed,  and  one  Thomas  Southcomb, 
and  the  Plaintiffs,  the  said  Pluintiff's  in  consideration  of  the  sum  of  38001.  to  be  paid 
as  hereinafter  mentioned,  did  jointly  and  .-everally  covenant  with  the  said  Sir  George 
Yonge,  Sir  John  Duntze,  Henry  Retd,  and  Thomas  Southcomb,  and  each  of  them, 
that  the  said  Plaintiffs  or  one  of  them  would  at  their  own  proper  costs  and  charges 
finding  all  materials  whatsoever,  and  with  the  best  materials  of  every  kind,  and  in  a 
good  substantial  and  workmanlike  manner,  build,  erect,  and  finish  a  certain  building 

(a)  [Vide  Heard  v.  IFadham,  1  East,  631,  Duke  of  St.  Alban's  v.  Shore,  ante, 
vol.  i.  p.  270.] 
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for  a  maimfactory  at  OUery  Saint  Mary,  in  the  County  of  Devon,  according  to  certain 
drawings  and  plans,  and  would  erect  the  said  building  accor.Jiiig  to  such  rules,  and  in 
such  uianntr  as  by  the  [larticulais  thereof  thereunder  written  were  raentioneii  and 
specified  ;  and  also  that  the  said  buildiiig,  including  the  wheat  case,  to  be  adjoining 
or  within  the  same,  should  be  in  every  icspect  finished  and  completed,  on  or  before 
the  29th  day  of  September  then  next.  In  [390]  consideration  whereof  thoy  the  said  Sir 
George  Yonge,  Sir  John  Dunlze,  Henry  Reed  and  Thomas  Southcoml),  covenanted  to 
pay  the  38001.  in  tbe  following  maimer,  that  is  to  say,  the  sum  of  li!661.  13s.  4d.  as 
soon  as  the  second  floor  should  be  laid,  the  further  sum  of  12661.  13s.  4d.  as  soon  as 
the  fourth  floor  should  be  laid,  and  the  remaining  sura  of  12661.  13$.  4d.  as  soon  as 
the  whole  building  should  be  covered  in,  and  fidly  finished  and  completed,  and  the 
same  building  should  be  surveyed  and  approved  of  by  such  persons  as  should  be  by 
the  said  Sir  George  Yonge,  Sir  John  Dnuize,  Henry  Reed  and  Thomas  Southcomb,  or 
either  of  them,  appointed  to  examine  the  same  for  that  purpose,  within  one  month 
after  the  same  should  be  so  as  aforesaid  finished  and  completed.  And  the  said  Sir 
George  Yonge,  Sir  John  Dinitze,  Henry  Reed  and  Thomas  Southcomb,  did,  and  each 
of  them  did  also  agree,  to  advance  and  pay  unto  the  workmen  and  labourers  employed 
by  the  said  Plaintitl's  in  erecting  the  said  building,  such  sum  or  sums  of  money  weekly 
as  might  be  necessary  for  their  weekly  wages  or  subsistence,  the  same  to  be  dedticted 
and  allowed  out  of  the  instalment,  portion  or  share  of  the  said  38001.  which  should 
be  by  them  next  paid,  according  to  the  covenant  and  agreement  aforesaid,  relating 
thereto ;  and  also  to  pay  unto  the  said  Plaintift"3  at  the  time  of  paying  the  last  of  the 
three  several  suras  of  12661.  13s.  4d.  in  manner  hereinbefore  mentioned,  the  further 
sum  of  1501.  for  freight  and  carriage  of  materials,  travelling  expences  for  workmen 
and  labourers,  and  all  other  incidental  charges,  not  included  in  the  particulars  there- 
under written  ;  provided  always,  and  it  was  thereby  also  agreed  between  the  said 
parties  thereto,  and  each  and  every  of  them  jointly  and  severally,  that  if  the  founda- 
tion should  not  prove  good,  so  as  that  it  should  be  necessary  to  put  in  sleepers  or  a 
greater  depth  of  brick-work  than  was  described  in  the  plans  annexed,  and  the  particular 
thereunder  written,  then  the  said  Plaintiffs  should  bo  paid  in  addition  to  the  several 
sums  above  mentioned  as  extraordinary  work,  but  in  a  reasonable  proportion,  accord- 
ing to  the  extent  of  such  extraordniary  work,  provideil  also,  that  neither  such 
extraordinary  woik,  nor  any  other  variation  which  might  be  agreed  on  in  the  course 
of  the  carrying  on  the  building,  should  make  void  that  agreement,  but  the  sarae  should 
be  binding  and  valid,  notwithstanding  such  variation  or  extraordinary  work  as  afore- 
said, and  the  s.ame  should  be  allowed  for  or  [391]  deducted,  at  a  proportionable 
estimate  to  the  whole  of  the  contract  money,  iVic.  It  was  then  averred  that  the 
Plaintiffs  after  making  the  articles  and  before  exhibiting  their  bill  diii  at  their  own 
proper  costs  and  charges,  finding  all  materials  whatsoever,  and  with  the  best  materials 
of  every  kind,  and  in  a  good,  substantial  and  workmanlike  manner,  build,  erect  and 
finish  the  said  building,  in  the  said  articles  of  agreement  mentioned,  and  so  thereby 
agreed  to  be  erected  and  built,  for  a  raanufactory  as  aforesaid,  together  with  such 
wheal  case  as  aforesaid,  according  to  the  said  drawings,  sections  and  plans 
delineated  in  the  two  several  papers  thereto  aiuiexed  as  aforesaid,  and  also  accord- 
ing to  such  rules  and  in  such  maimer  as  by  the  particular  thereof  thereunder 
written,  were  and  are  mentioned  and  specified  as  aforesaid,  except  as  is  herein- 
after mentioned  ;  and  that  the  said  building  including  such  wheat  case  aforesaid, 
would  have  been  in  every  respect  finished  and  completed  by  them  the  said  Plaintiffs, 
on  or  before  the  twenty-ninth  day  of  September  next,  after  the  making  of  the 
said  articles  of  agreement,  according  to  the  tenor  and  eft'ect  of  the  said  articles,  l)ut 
the  said  Plaintiffs  further-  said,  that  in  erecting  and  building  the  said  maimfactory 
and  wheat  case,  ihey  the  said  Plaintiff's  by  the  direction,  and  at  the  special  instance 
and  request  of  the  said  Sir  George  Yonge,  Sir  John  Duntze,  Henry  Reed  and 
Thomas  Southcomb,  made  and  caused  to  be  made  divers  alterations  and  variations 
therein,  and  in  many  respects  deviated  from  the  said  drawings,  sections,  plans, 
particulars  and  rules,  in  the  said  articles  of  agreement  mentioned,  and  were  thereby, 
and  in  consequence  thereof,  and  without  any  neglect  or  default  of  the  said  Plaintiff's 
not  only  hindered  and  prevented  from  fiinshing  and  completing  the  same,  upon  or 
before  the  said  twenty-ninth  day  of  September  next  after  the  making  of  the  said 
articles  of  agreement,  but  also  forced  and  obliged  to  do  and  perform  certain  extra- 
ordinary work,  in  and  about  the  said  building  and  wheat  case,  over  and  besides  what 
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was  originally  designed  and  stipulated  for  as  aforesaid  (a)'.  It  was  then  averred  that  a 
surveyor  was  appointed  who  surveyed  and  approved  of  the  building  and  the  extra- 
ordinary work,  &c.  and  that  the  Plaintiffs  reasonably  deserved  to  have  the  sum  of 
70591.  Is.  9|(i.  exclusive  of  the  sura  of  1501.  as  a  farther  allowance  for  divers  expences 
not  included  in  the  particular  written  under  the  articles  of  agreement,  according  to 
the  estimate  of  the  surveyor,  &o.  and  the  breach  assigned  was  the  non-payment  of  any 
of  the  sums  of  money  in  the  articles  of  agreement  specified,  &c. 

[392]  There  were  also  counts  for  work  and  labour,  money  paid,  and  on  an  account 
stated. 

To  the  first  count  there  was  a  general  demurrer,  and  to  the  others  nil  debet  was 
pleaded. 

In  support  of  the  demurrer,  Le  Blanc,  Serjt.,  argued,  that  as  the  Plaintiffs  had 
postively  agreed  to  complete  the  buildings  on  or  before  the  29th  of  September,  it  was 
necessary  to  shew  that  they  were  completed  on  or  before  that  day.  The  excuse  which 
is  alleged,  namely,  that  they  made  alterations  deviating  from  the  plan,  by  the  direction 
of  the  Ddfendaiit,  and  were  therefore  prevented  from  finishing  the  buildings  within 
the  time,  is  not  tantamount  to  a  performance.  The  original  undertaking  was  by  deed, 
and  cannot  be  dispensed  with  by  the  simple  agreement  of  the  parties.  Tbus  if  a  bond 
be  conditioned  to  perform  an  award,  provided  the  arbitrator  make  his  award  on  or 
before  a  certain  day,  and  afterwards  both  parties  agree  that  the  time  shall  be  enlarged, 
yet  unless  the  award  be  made  within  the  time  mentioned  in  the  condition,  the  bond  is 
void.    Broim  v.  Guodman,  3  Term  Eep.  B.  E.  592,  in  notis.    Littler  v.  Holland,  ibid.  590. 

The  counsel  on  the  other  side  was  stopped  by 

Duller,  J. (a)-.  The  only  question  in  this  case  is,  whether  the  covenants  were 
dependent,  and  whether  the  completing  the  buildings  was  a  precedent  condition.  Now 
it  is  a  rule  long  established  in  the  construction  of  covenants,  that  if  any  money  is  to 
be  paid  before  the  thing  is  done,  the  covenants  are  mutual  and  independent.  It  is 
accordingly  laid  down  by  Lord  Holt  in  Thorpe  v.  Thorpe  (b),  that  "  if  a  day  be  appointed 
for  payment  of  the  money,  and  the  day  is  to  happen  before  the  thing  can  be  performed, 
an  action  may  be  brought  for  the  money  before  the  thing  be  done  :  for  it  appears  the 
party  relied  upon  his  remedy  ;  and  intended  not  to  make  the  performance  a  condition 
precedent;"  and  he  cites  the  Year  Book,  48  Ed.  3,  2,  3,  7  Co.  10  b.  Ughired's  case, 
1  Ventr.  147,  and  1  Sand.  319.  The  case  in  the  Year  Book,  48  Ed.  3,  2,  3,  is  inaccur- 
ately stated  by  Lord  Coke  in  Ughired's  case,  to  be  "  that  Sir  Ralph  Tolcelser  covenanted 
with  Sir  Richard  Pool  to  serve  him  with  three  esquires  of  arms  in  the  war  with  France, 
and  Sir  Richard  covenanted  therefore  to  pay  him  forty-two  marks,  and  [393]  that  each 
party  had  equal  remedy,  one  for  the  service,  and  the  other  for  the  money."  But  it 
appears  in  the  Year  Book,  that  the  covenant  was  that  half  the  money  was  to  be  paid 
in  England  before  they  went  to  France:  the  principle  therefore  of  that  case  agrees 
with  the  doctrine  of  Lord  Holt  in  Thorpe  v.  Thorpe,  as  is  observed  by  him  12  Mod.  46L 
So  also  in  Pordage  v.  C'ule,  1  Sannd,  319,  where  there  was  an  agreement  by  the  Defen- 
dant to  give  a  certain  sum  to  the  Plaintiff  for  his  lands  and  house,  &c.  to  be  paid  at  a 
fixed  period,  and  only  five  shillings  of  the  purchase-money  was  advanced  at  the  time 
of  making  the  agreement,  an  action  on  the  agreement  was  holden  to  lie  for  the  residue 
amounting  to  7741.  15s.  without  shewing  that  he  had  either  made  or  tendered  a  con- 
veyance of  the  lauds.  Now  let  us  apply  this  principle  to  the  present  case.  The 
Plaintiffs  covenant  to  finish  and  complete  the  buildings  on  or  before  the  29t,h  of 
September  then  next ;  in  consideration  of  which  the  Defendant  covenants  to  pay  38001. 
by  instalments,  viz.  a  certain  sum  when  the  second  floor  should  be  laid,  a  further  sum 
when  the  fouith  floor  should  be  laid,  and  the  remainder  of  the  money  when  the  whole 
should  be  covered  in  and  finished.  By  the  terras  of  the  contract  then  two  several 
sums  of  money  were  to  be  fiaiii,  before  the  thing  to  be  done  was  done.  The  Plaintiffs 
therefore  were  clearly  intitied  to  their  action  for  the  money  without  averring  perform- 
ance, and  the  Defendant  to  his  remedy  on  the  covenants. 


(«)'  [Vide  Pepper  v.  Burland,  Peake's  N.  P.  C.  103.  Robson  v.  Godfrey,  Holt's 
N.  P.  C.  236.] 

(a)-  Absent  the  Lord  Ch.  J. 

{b)  1  Salk.  170.  1  Lord  Raym.  662.  Comyn's  Rep.  98,  and  more  at  length  12 
Mod.  455. 
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Heath,  J.,  of  the  same  opinion. 
RoOKE,  J.,  of  the  same  opinion. 
Judgment  for  the  Plaintiff. 

FiTCH  against  Rawling,  FiTCH  AND  Chatteris.     Wednesday,  Feb.  4th,  1795. 

[Referred  to,  Mayor  of  London  v.  Cox,  1867,  L.  R.  2  H.  L.  274;  Warrick  v.  Queen's 
College,  Oxford,  1870  71,  L.  R.  10  Eq.  129;  L.  R.  6  Cb.  716.  Followe.i,  Hall  v. 
Nottingham,  187.5,  1  Ex.  D.  3.  Referred  to,  Bourke  v.  Davis,  1889,  44  Ch.  1),  120. 
T>hcy\iseA,  Edwards  v.  Jen^in,?,  [1896]  1  Ch.  .311.  Referred  to,  Mercer  v.  Denne, 
[1904]  2  Ch.  550  ;  [1905]  2  Ch.  586.] 

A  custom  for  "all  the  inhabitants  of  a  parish  to  play  at  all  kinds  of  lawful  games, 
sports  and  pastimes  (a)  in  the  close  of  A.  at  all  seasonable  times  of  the  year,  at  their 
free  will  and  pleasuie,"  is  good.  But  a  similar  custom,  "for  all  persons  for  the  lime 
being,  being  in  the  said  parish,"  is  bad. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  Plaintiff's  close  at 
Steeple  Bumstead  in  Essex,  and  playing  there,  with  divers  other  persons  to  the  Plaintiff 
unknown,  at  a  certain  game  called  cricket,  and  other  games,  sports,  and  pastimes,  and 
in  so  doing,  &c. 

Pleas.  1st.  Not  guilty  by  all  the  Defendants.  2d.  By  Chatteris,  "That  there 
now  is  and  from  time  whereof,  X'c.  hath  been  a  certain  antient  and  laudable  custom 
used  and  approved  of  in  [394]  the  saiil  parish,  that  is  to  say,  that  all  the  inhabitants 
for  the  time  being  of  the  parish  aforesaid,  have  during  all  the  time  aforesaid,  used  and 
been  accustomed  to  have,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to 
have  the  liberty  and  privilege  of  exercising  and  playing  at  all  kinds  of  lawful  games, 
sports  and  pastimes,  in  and  upon  the  said  close  in  which,  &e.  every  year,  at  all  season- 
able times  of  the  year  at  their  free  will  and  pleasure;"  he  then  averred,  that  at  the 
several  times  when,  &e.  he  was  an  inhabitant  of  the  said  parish,  and  at  those  times, 
being  seasonable  times,  he  entered  the  locus  in  quo,  and  played  at  cricket,  &c.  The 
third  plea,  by  Rawling  and  Fitch,  stated  the  onstom  to  be  for  "all  persons  for  the 
time  being,  being  in  the  said  parish,  to  have  the  liberty  and  privilege  of  exercising 
and  playing  at  all  kinds  of  lawful  games,  sports  and  pastimes,  in  and  upon  the  locus 
in  quo  at  all  seasonable  times,  &c."  and  justified  under  that  custom. 

The  replication  to  each  plea  traversed  the  customs  alleged,  and  on  the  traverses 
issues  were  joined,  and  a  verdict  found  for  the  Defendants.  And  now  Le  Blanc,  Serjt., 
shewed  cause  against  a  rule  to  arrest  judgment  (i).  There  is  no  good  objection  to  the 
customs  stated  on  this  record,  and  therefore  no  ground  for  arresting  the  judgment. 
It  is  laid  down  in  Gateward's  case,  6  Co.  59  b.  that  though  a  custom  for  the  inhabitants 
of  a  place,  as  such,  to  take  an  interest  or  profit  in  the  soil  of  another  is  bad,  yet  a 
custom  for  them  to  have  an  easement  in  another's  soil  is  good.  In  Abbot  v.  IVeekly, 
1  Lev.  176,  a  custom  for  the  inhabitants  of  the  vill  to  dance  in  the  Plaintiff's  close  for 
their  recreation,  was  holden  to  be  a  good  one.  Here  the  case  is  stronger  than  that 
of  Abbot  v.  JVeekly,  the  custom  being  alleged  to  be,  to  play  at  lawful  games  and  sports 
at  all  seasonable  times.  As  to  the  custom  in  the  second  plea,  there  is  no  material 
difference  Vjetween  the  inhabitants  and  persons  being  in  the  pirish.  The  claim  of  both 
is  merely  for  an  easement,  and  there  seems  to  be  no  more  ground  to  object  to  all 
persons  being  in  the  parish  enjoying  the  easement,  than  to  all  the  King's  subjects 
passing  over  a  highway,  in  the  soil  of  another. 

(a)  [But  see  Millechamp  v.  Johnson,  Willes,  205  (n),  where  the  Court  were  of 
opinion,  that  a  similar  custom  extending  to  any  rural  sports  was  too  general  and 
uncertain.  See  also  Bell  v.  IFardeU,  Willes,  202,  and  Steel  v.  Houghton,  ante,  vol.  i. 
p.  51.     Rex  v.  Ecclesfidd,  1  B.  &  A.  360.] 

(b)  When  the  rule  was  moved  for,  Mr.  Justice  BuUer  observed  that  as  there  was 
a  verdict  for  the  Dafendiiits  on  the  whole  record,  it  was  useless  to  move  in  arrest  of 
judgment,  for  as  it  appeare  1  that  they  had  not  committed  the  trespasses  complained 
of,  it  was  immaterial  what  became  of  the  speciil  issues.  The  postea  therefore  was 
amended  by  entering  a  verdict  for  the  Plaintiff  ou  the  general  issue,  and  for  the 
Defendants  on  the  others. 


2H.  BL.395.  FITCH    t'.  RAWLING  615 

[395]  Bond  and  Heywood,  Seijts.,  in  favour  of  the  rule.  Neither  of  the  customs 
stated  on  this  record  can  be  supported.  With  respect  to  the  first,  a  custom  for  all  the 
inhabitants  of  a  parish  to  have  the  liberty  of  exercising  and  playing  at  all  kinds  of 
lawful  games  at  seasonable  times  of  the  year,  at  their  free  will  and  pleasure,  is  bad. 
There  is  great  uncertainty  in  the  description  of  inhabitants  ;  it  includes  all  servants, 
visitors,  women  and  children  :  it  depends  neither  on  time  nor  estate  :  their  interest  is 
transitory,  and  not  in  general  noticed  by  the  law.  There  is  a  jealousy  therefore 
entertained  by  the  law,  of  the  inhabitants  of  particular  districts  claiming  rights  in  the 
soil  of  others.  They  cannot  claim  by  prescription,  but  only  by  custom.  But  when 
they  claim  by  custom  for  that  which  others  prescribe,  which  is  allowed  from  the 
necessity  of  the  thing,  the  legality  of  the  custom  is  to  be  examined  by  the  same  rules 
as  if  it  were  a  prescription.  Hob.  86,  Day  v.  Savage,  1  Ventr.  383,  Potter  v.  Nmih. 
Now  it  is  clear,  that  nothing  can  be  prescribed  for  which  is  not  the  subject  of  a  grant, 
a  prescription  supposing  an  original  grant.  But  a  grant  to  all  the  inhabitants  of  a 
place  would  be  bad  for  its  uncertainty.  They  cannot  claim  a  profit  a  prendre  in  the 
soil  of  another,  but  are  restrained  to  matters  of  discharge  in  their  own,  as  from  toll. 
3  Mod.  290,  Pain  v.  Patrick,  from  tithes,  Cro.  Jac.  152,  or  to  matters  of  easement 
in  that  of  another.  The  matters  of  easement  which  they  may  claim,  are  to  be  classed 
under  two  heads,  such  as  are  necessary  for  the  enjoyment  of  their  own  estates,  and 
such  as  are  for  the  public  good.  Instances  of  the  first  kind  are  customs  to  water  cattle 
at  a  certain  watering  place,  to  turn  a  jjlough  in  another's  land,  3  Mod.  293,  to  use  a  way 
to  a  church  or  market,  Cro.  Jac.  152,  Cro.  Car.  419,  or  to  a  well  or  spring,  15  Ed.  4,  29, 
and  the  like.  Of  the  second  kind  are  customs  to  perambulate  a  parish,  Cro.  Eliz.  441  ; 
to  erect  a  stall  in  a  market,  3  Mod.  292,  for  fishermen  to  dry  their  nets,  Cro.  Car.  419, 
and  the  like.  The  custom  stated  in  the  second  plea,  if  it  can  be  supported,  falls  within 
the  latter  class.  But  in  order  to  make  it  good,  it  ought  to  have  shewn  that  the  games 
were  for  the  recreation  and  health  of  the  inhabitants,  and  that  Chatteris  played  for 
his  recreation,  on  which  ground  the  custom  in  Abbot  v.  Weekly  was  holden  to  be  good  ; 
it  is  not  sufficient  that  they  were  merely  for  pleasure.  This  plea  is  also  bad,  as  not 
being  an  answer  to  the  trespass  laid  in  the  declaration,  which  is  [396]  "that  the  defen- 
dants broke  and  entered  and  remained  in  the  PlaintifTs  close,  and  there  played  together 
with  divers  other  persons  to  the  Plaintiff  unknown,  at  a  certain  game  called  cricket." 
The  Defendant,  Chatteris,  justifies  this  by  saying,  that  the  inhabitants  by  custom  have 
a  right  to  play  there,  and  therefore  he  as  one  of  them  played  there.  It  appears 
therefore  on  the  record,  that  he  played  with  the  other  defendants  who  were  not 
inhabitants,  and  with  other  persons.  To  them  this  justification  cannot  be  applied  : 
they  were  trespassers,  but  what  they  did  together  was  one  act,  2  EoU.  Rep.  224,  Storey 
V.  Bice,  and  if  they  were  trespissers  he  was  one  too,  for  he  aided  and  assisted  them. 
If  he  be  supposed  to  have  been  there  by  lieeace  of  law,  he  became  a  trespasser  ab  initio, 
by  abusing  that  licence. 

With  respect  to  the  third  plea,  the  custom  there  stated  is  also  bad,  it  being  for  all 
persons  being  in  the  parish,  that  is  for  all  persons  in  the  world,  who  may  choose  to 
come  into  the  parish.  This  is  void  for  its  generality.  If  there  be  such  a  right,  it  is 
by  the  common  law,  and  not  by  custom.  Co.  Litt.  110  b.  So  a  right  for  all  the  men 
of  Kent  to  make  trenches  and  bulwarks  on  the  coast  against  an  enemy,  is  by  the 
common  law,  and  not  by  custom.  Bro.  Abr.  tit.  Customs,  pi.  45.  So  for  all  the  fisher- 
men of  Kent  to  go  on  the  land  of  another  to  fish.  Ibiil.  46.  So  for  all  executors  to 
be  sued  by  action  of  debt  in  the  mayor's  court  of  London,  Fitzgibb.  51.  If  there  be 
such  a  right  for  all  persons,  any  one  might  bring  an  action  for  an  obstiuction  of  it, 
Co.  Litt.  56  a.  JVestbury  v.  Powell.  But  surely  it  will  not  be  contended  that  such  an 
action  could  be  maintained,  independent  of  property  or  inhabitancy.  The  right 
claimed  resembles  a  right  for  all  the  king's  subjects  to  pass  and  repass  over  a  public 
highway,  but  no  action  could  be  maintained  for  obstructing  the  highway,  without 
special  damage. 

But  be  these  customs  good  or  bad,  the  Plaintiff  is  intitled  to  judgment,  or  at  least 
there  must  be  a  venire  de  novo.  On  the  same  record  the  juiy  have  found  that  two 
contradictory  customs  exist  in  the  same  place.  Admitting  that  Defendants  may  sever 
in  their  pleas,  and  plead  inconsistent  matters,  the  jury  cannot  fimi  such  inconsistent 
matters,  because  they  cannot  exist  in  fact.  The  larger  custom  in  this  case  cannot 
prove  the  smaller,  because  the  larger  is  void  in  law,  and  beciause  the  persons  are 
different  who  are  to  enjoy  the  benefit  claimed.     Thus  a  custom  for  a  [397]  copyholder 


616  FITCH    r.  RAWLING  2  H  BL.  398. 

to  have  common  as  belonging  to  this  customary  tenement,  is  not  supported  by  evidence 
of  a  custom  extending  to  all  the  tenants.  Brook  v.  Smilh,  MSS.  of  Perrott,  Baron  (a). 
So  a  prescription  for  a  general  right  of  common  for  100  sheep,  is  not  proved  by 
shewing  such  right  for  120  sheep.  Cro.  Eliz.  722,  though  a  prescription  for  a  general 
right  of  common  will  prove  a  prescription  for  any  particular  sort  of  common,  Bull. 
N.  P.  59,  and  though  a  prescription  for  100  sheep  is  supported  by  evidence  for  100 
sheep  and  6  cows,  Cro.  Eliz.  722. 

Le  Blanc,  Serjt.,  who  was  going  to  reply,  was  prevented  by  the  Court. 

BuLLER,  J. (6).  Some  nice  and  critical  objections  have  been  made  to  the  pleadings 
in  this  case,  which  I  shall  first  consider.  It  is  said  that  the  plea  of  the  Defendant 
Chatteris  does  not  answer  the  complaint  laid  in  the  declaration,  which  is,  that  all  the 
Defendants  together  with  divers  other  persons  unknown  to  the  PlainliflT,  played  at 
cricket  in  the  Plaintiff's  close,  but  that  the  plea  alleges  the  custom  to  bo  for  the 
inhabitants  of  the  parish  to  play  at  cricket  theie,  and  th;it  Chatteris  as  an  inhabitant 
so  played,  that  is,  says  my  Brother  Ileywood,  that  he  played  there  with  other  persons 
who  were  not  inhabitants,  and  who  were  therefore  tresimssers,  and  that  he  himself  by 
aiding  them  in  their  trespass,  was  guilty  of  an  abuse  of  a  licence  in  law,  ami  there- 
fore a  trespasser  ab  initio.  But  this  objection,  supposing  it  to  be  a  good  one,  does 
not  arise  on  the  face  of  the  plea,  and  if  the  Plaintiff  wouhl  have  availed  himself  of  it, 
be  ought  to  have  set  it  out  by  way  of  replication.  It  cannot  prevail  on  a  motion  in 
arrest  of  judgment,  for  admitting  it  to  have  more  weight  than  I  think  it  has,  after 
verdict,  it  is  cured  by  the  statutes  of  Jeofails. 

Another  objection  made  is,  that  the  customs,  whether  good  or  bad,  are  repugnant 
to  each  other,  and  therefore  that  the  Court  cannot  give  judgment  on  either  of  the 
special  pleas,  though  found  for  the  Defendants.  But  it  would  be  very  strange  if  one 
Defendant  should  plead  a  good  plea,  and  it  were  found  for  him,  that  he  should  not 
have  judgment,  according  to  the  justice  and  truth  of  the  case,  though  the  other 
Defendant  should  plead  a  bad  plea.  But  why  aie  these  customs  in-[398]-consistent 
with  each  other?  It  might  happen,  that  there  might  be  at  first  a  limited  custom,  and 
afteiwards  a  more  extensive  one,  and  I  do  not  see  why  the  second  should  root  up 
the  first,  or  why  they  might  not  both  exist  together,  supposing  the  second  to  be  a 
good  one. 

But  the  real  question  is,  whether  the  customs  as  stated  are  good.  It  is  objected 
to  the  first  custom,  that  it  is  not  alleged  to  be  for  the  necessary  recreation  of  the 
inhabitants,  nor  that  the  Defendant  Chatteris  went  into  the  close  in  question  for  his 
recreation.  But  in  the  case  in  Levinz,  the  Court  say  that  it  is  necessary  for  the 
inhabitants  to  have  their  recreation.  If  so,  it  is  a  matter  yf  law,  and  though  there 
ma}'  be  precedents  which  state  such  customs  to  be  for  either  the  health  or  recreation 
of  the  inhabitants,  yet  when  the  Court  lay  it  down  that  recreation  is  necessary,  it  is 
not  necessary  to  be  averred  in  pleading.  As  to  the  objection,  that  it  is  not  stated 
that  the  Defendant  Chatteris  went  into  the  locus  in  quo  for  his  recreation,  the  words 
of  the  plea  are,  that  "  he  entered  into  the  said  close  in  which,  &c.  for  the  puipose  of 
exercising  and  playing  at  divers  lawful  games,  sports  and  pistiraes,  and  at  those 
several  times  respectively  there  played  at  the  said  game  of  cricket,  and  the  said  other 
games,  sports  and  pastimes,  &c."  Now  what  are  sports  and  pastimes  but  recreations'! 
With  respect  to  the  case  in  Bro.  Abr.  Custom,  pi.  46,  there  the  custom  was  holden  to 
be  bad,  not  because  it  was  for  the  fishermen  of  Kent  to  dry  their  nets  on  the  Plaititifl"3 
land,  (which  the  case  in  Cro.  Car.  shews  to  be  good,)  but  either  because  the  digging 
in  the  soil,  in  order  to  pitch  stakes  to  hang  the  nets  upon,  was  unnecessary,  or  it 
tended  to  the  destruction  of  the  inheritance.  But  that  is  not  the  case  here.  There 
is  no  authority  therefore  to  oppose  the  case  in  Levinz;  and  upo:i  the  whole  I  think 
that  this  custom  is  reasonable,  and  the  plea  good. 

But  I  hold  the  other  custom  to  be  as  clearly  bad,  as  the  first  is  good.  How  that 
which  may  be  claimed  by  all  the  inhabitants  of  England  can  be  the  subject  of  a 
custom,  I  cannot  conceive.  Customs  must  in  their  nature  be  confined  to  individuals 
of  a  particular  description,  and  what  is  common  to  all  mankind,  can  never  be  claimed 

(a)  This  case  is  mentioned  in  the  MSS.  of  Mr.  Baron  Perrott,  as  having  been  tried 
at  Nisi  Prius,  before  Carter,  Serjt.,  Judge  of  Assize,  1726,  who  ruled  the  point,  which 
was  acquiesced  in  by  the  Bar. 

(6)  Absent  the  Lord  Chief  Justice. 
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as  a  custom.  And  I  peifectly  agree,  that  no  action  could  be  maintained  for  interrup- 
tion of  it,  any  more  than  in  the  instance  put  by  ray  Brother  Bond  of  a  [399]  highway. 
There  must  be  therefore  judgment  for  the  Defendant  Chatteris  on  the  first  special  plea, 
and  for  the  Plaintiff  against  the  other  two  Defeiidatits. 

Heath,  J.  I  am  of  the  same  opinion.  The  lord  might  have  granted  such  a 
privilege,  as  is  claimed  by  the  first  custom,  before  the  time  of  memorv.  As  to  the 
second,  it  is  clearly  bad,  being  for  allmankitid,  and  on  that  the  case  in  Fitzgibbon,  51, 
is  in  point. 

RoOKE,  J.  There  seems  to  me  no  objection  to  the  first  custom,  and  no  ground 
for  the  second. 

Doe,  on  the  demise  of  Clarke,  against  Clarke  and  Others. 
Mot}day,  Feb.  9th,  1795. 

[Applied,  Goodale  v.  Gawihorne,  1854,  2  Sm,  &  G.  377  ;  In  re  Corlass,  1875,  1  Ch.  D. 
463.  In  re  Bmroivs,  [1895]  2  Ch.  499.  Referred  to,  In  re  JVilmer's  Trush,  [1903] 
1  Ch.  884;  Villar  v.  Gilhey,  [1906]  1  Ch.  591  ;  [1907]  A.  C.  139;  In  re  Salaman, 
[1908]  1  Ch.  8.] 

Lands,  &c.  are  devised  to  B.  for  life,  and  after  his  decease  to  all  and  every  such  child 
or  children  of  B.  as  shall  be  living  at  the  time  of  his  decease;  a  posthumous  child 
of  B.  shall  share  equally  with  those  who  were  born  in  his  lifetime.  An  infant  en 
ventre  sa  mere  is  considered  as  born,  for  all  purposes  which  are  for  his  benefit  (a). 

This  ejectment,  brought  to  recover  one  undivided  fourth  part  of  two  rectories 
impropriate,  with  the  parsonages  of  the  churches  of  Tunstead  and  Sco  Ruston,  in  the 
parishes  of  Tunstead  and  Sco  Ruston  in  the  county  of  Norfolk,  and  also  one  undivided 
fourth  part  of  cert.sin  lands,  &c.  in  the  said  parishes,  and  of  the  advowson  of  the 
vicarage  of  Tunstead  and  Sco  Ruston,  was  tried  at  the  summer  assizes  1793,  for  the 
county  of  Norfolk,  before  the  Lord  Chief  Justice  of  this  court,  when  a  verdict  was 
found  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case,  viz. 
William  Pearce  Clarke  being  seised  in  fee  of  the  rectories,  &c.  in  the  declaration 
mentioned,  by  his  will  dated  the  27th  of  February  1782,  devised  amongst  other 
things  "  all  that  his  rectory  or  rectories  impropriate,  parsonage  or  parsonages  of  the 
church  and  churches  of  Tunstead  and  Sco  Ruston,  in  the  county  of  Norfolk,  and  all 
tithes,  tenths,  oblations,  obventions,  profits,  emoluments  and  commodities  whatsoever 
to  the  same  belonging  or  appertaining,  and  also  all  his  messuages,  buiMings,  glebe 
lands,  tenements,  and  hereditaments  whatsoever,  to  the  said  rectory  or  rectories 
belonging  or  appertaining,  with  their  and  every  of  their  appurtenances,  and  also  all 
that  his  advuwson,  donaiion,  rii<ht  of  pitronage,  and  presentation  of  the  vicarage  of 
the  church  and  churches  of  [400]  Tunstead  and  Sco  Ruston,  with  the  rights,  members 
ar)d  appui  tenaiices  thereunto  belonging,  to  his  brother  Heriiy  Clarke,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  an<l  from  and  after  the  decease  of  his  said 
brother  Henry  Clarke,  to  the  use  and  behoof  of  all  and  every  such  child  or  children 
whether  male  or  female,  of  his  said  brother  Henry  Clarke,  as  should  be  living  at  the 
time  of  bis  decease,  (other  than  and  except  Bridget  bis  the  testator's  niece,)  as  tenants 
in  common,  and  not  as  joint-tenants,  and  of  the  several  and  respective  heirs  and  assigns 
of  such  child  or  children  for  ever."  The  testator  William  Pearce  Clarke  died  on  the 
first  of  May  1782,  without  altering  or  revoking  his  will,  leaving  his  said  brother 
Henry  Clarke  surviving,  who  died  on  the  21st  of  October  1782,  leaving  Elizabeth 
Clarke,  his  widow,  Briilget  his  daughter  by  his  first  wifj,  and  Elizabeth,  Mary  and 
Judith,  his  three  daughters  by  the  said  Elizaboth  his  second  wife,  which  said  three 
daughters  are  the  above  named  Defendants;  and  also  leaving  his  said  wife  Elizabeth 
pregnant  at  the  time  of  his  death,  who  was  delivered  of  a  daughter  Hirriet  Clarke  on 
the  23d  of  May  1783  ;  which  said  Harriet  Claike  was  the  lessor  of  the  Plaintiff;  and 
was  actually  ousted  by  the  Defendants  before  the  action  was  brought. 

Le  Blanc,  Serjf.,  was  going  to  argue  on  behalf  of  the  lessor  of  the  Plaiutiflf,  when 
the  Court  said  they  wished  to  hear  the  other  side.     Accordingly 

Bond,  Serjt.,  on  the  part  of  the  Defendants,  stated  the  question  to  be,  whether 

(a)  [Vide  Long  v.  BlacJcall,  7  T.  R.  100.     Whitelock  v.  Heddon,  1  Bos.  <fe  Pul.  243. 
Fearne,  Cont.  R-ra.  309,  6th  edit.  Bull.  N.  P.  105.] 

C.  P.  IV.— 20* 
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an  infant  en  ventre  sa  more  iit  the  time  of  the  ileeease  of  the  father  could  be  con- 
sidered as  a  child  livinj;  at  hia  decease?  Unless  the  will  expresses  the  contrary,  a 
devise  to  such  children  of  A.  who  are  liviiij;  at  the  time  of  his  decease,  means  to  such 
as  are  born  at  that  time.  1  Vesey,  111,  Ellison  v.  Airey,  Hales  v.  Uales  there  cited, 
2  Brown  Chan.  Cas.  38.     Pierson  v.  Garnet,  id.  63.     Cooper  v.  Forbes. 

Lord  Chief  Justice  Eyke.  I  have  no  doubt  on  any  view  of  this  case.  It  is  plain 
on  the  worils  of  the  will,  that  the  testator  meant  that  all  the  children  whom  his 
brother  should  leave  behind  him  should  be  benefited  :  but  independent  of  this  inten- 
tion, I  hold  that  an  infant  en  ventre  sa  mere,  who  by  the  couise  and  order  of  nature 
is  then  living,  comes  clearly  within  the  description  of  "children  living  at  the  time  of 
his  decease." 

[401]  BuLLER,  J.  In  equity,  there  are  two  classes  of  cases  on  this  subject,  the 
first,  where  the  bequest  is  in  the  nature  of  a  portion  or  provision  for  children,  and 
there  an  after  born  child  takes  his  share  with  the  rest,  of  which  class  is  the  case  of 
Miller  v.  Turner,  1  Vesey,  85  :  the  second,  where  the  bequest  arises  from  some  motives 
of  personal  affection,  and  there  it  is  confined  to  children  actually  in  existence.  Of 
this  second  class  was  the  case  of  Cooper  v.  Forbes,  which  therefore  makes  a  striking 
difference  between  that  case  and  the  present.  Here  the  bequest  is  not  confined  to 
children  living  at  the  death  of  the  testator,  but  is  kept  open  till  the  death  of  his 
brother.  It  seems  indeed  now  settled,  that  an  infant  en  ventre  sa  mere  shall  be  con- 
sidered, generally  speaking,  as  born  for  all  purposes  for  his  own  benefit,  Lancashire 
V.  Lancashire,  5  Term  Rep.  B.  E.  49.  And  in  a  sensible  treatise  lately  published, 
Watkins's  Law  of  Descents,  142,  after  a  discussion  of  the  interest  of  posthumous 
issue,  the  whole  is  well  summed  up  by  saying,  "It  is  now  laid  down  as  a  fixeil 
principle,  thitl  wherever  such  consideration  would  be  for  his  benefit,  a  child  en  ventre 
sa  mere  shall  be  considered  as  absolutely  born." 

Heath,  J.,  of  the  same  opinion. 

RoOKE,  J.,  of  the  same  opinion. 

Lord  Chief  Justice  Eyre.  The  two  classes  of  cases  in  equity  proceed  on  a 
distinction  which  has  always  appeared  to  me  extremely  unsatisfactory,  and  unfit  to 
be  the  ground  of  any  decision  whatever. 

Postea  to  the  Plaintiff. 

[402]  Thomas  Phili.ii's,  Nathaniel  John  Phillips,  Robert  Phillips,  and 
William  Ckammond,  against  Hunter  and  Others,  Assignees  of  BiaiK;hard  and 
Lewis,  Bankrupts,  in  the  Exchequer  Chamber,  in  Error.  Wednesday,  Feb.  11th, 
1795. 

A.  B.  and  C.  being  partners  in  trade  in  England,  A.  and  B.  reside  in  England,  and 

C.  goes  to  a  foreign  country  for  the  purpose  of  managing  the  concerns  of  the  house 
in  that  country.     I),  is  also  resident  in  England,  where  a  debt  is  contracted  by 

D.  to  A.  B.  and  C.  D.  becomes  insolvent,  and  C.  knowing  that  D.  has  stopped 
payment,  and  after  a  commission  of  bankrupt  has  in  fact  issued  against  D.  attaches 
in  the  names  of  himself  and  his  partners,  a  debt  due  to  1).  in  the  foreign  country  by 
legal  process,  and  obtains  payment  of  it  under  the  judgment  of  a  court  of  justice  of 
that  country.  The  assignees  of  D.  have  a  right  to  recover  the  money  so  received 
by  C.  in  an  action  against  A.  B.  and  C.  for  money  had  and  received  to  the  use  of 
the  assignees. 

This  was  an  action  for  money  had  and  received,  brought  by  the  Defendants  against 
the  Plaintiffs  in  error  in  the  Court  of  King's  Bench,  in  which  a  special  verdict  was 
found  at  Guildhall,  stating,  "  that  before  the  bankruptcy  of  Blanchard  and  Lewis, 
Phillips  and  Co.  had  sold  and  delivered  a  large  quantity  of  goods  to  them,  at  12  months 
credit :  that  the  debt  was  contracted  in  England,  and  that  the  Defendants  in  error  as 
well  as  the  bankrupts  before  and  at  the  time  of  the  bankruptcy,  and  at  the  time  the 
said  debt  was  so  contracted,  were  resident  in  England,  and  continued  to  reside  in 
England  long  after  the  debt  was  contracted,  and  until  the  attachments  hereinafter 
mentioned  were  issued  in  the  Court  of  Common  Pleas  in  Philadelphia,  in  the  Common- 
wealth of  Pennsylvania,  in  Noith  America :  that  the  Plaintiffs  in  error  before  and  at 
the  time  of  the  bankruptcy,  and  at  the  time  when  the  debt  was  so  contracted,  were 
traders  and  copartners  and  carried  on  trade  and  commerce  at  Manchester,  in  the 
county  of  Lancaster ;  that  the  Pbillipses  during  all  the  time  last  aforesaid  were  resident 
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in  Englaod,  and  continued  to  reside  in  England  long  after  the  said  debt  was  so  con- 
tracted, and  until  the  attachments  hereinafter  mentioned  were  issued,  but  the  other 
Plaintiff  in  error,  William  Crammond,  before  the  year  1784,  and  before  the  bankruptcy, 
went  from  England  to  America  for  the  purpose  of  transacting  in  that  country  the 
commercial  concerns  of  the  house  of  Phillips  and  Co.  so  carrying  on  trade  and 
commerce  at  Manchester  as  aforesaid,  and  remained  and  continued  in  America  till 
after  the  issuing  of  the  attachments  hereinafter  mentioned  :  that  William  Crammond 
on  the  23d  of  October,  1783,  knowing  that  Blanehard  and  Lewis  had  stopped  payment 
in  the  month  [403]  of  August  preceding,  and  after  the  said  commission  of  bankrupt 
had  issued  against  them,  commenced  an  action  for  himself  and  partners  against  the 
bankrupts  in  England,  in  the  Court  of  Common  Pleas,  in  Philadelphia,  in  the 
Commonwealth  of  Pennsylvania,  in  North  America,  according  to  the  laws  and  customs 
of  the  said  Commonwealth,  for  the  recovery  of  the  money  due  for  divers  of  the  said 
parcels  of  goods  so  sold  and  delivered  to  the  bankrupts;  and  thereupon,  on  the  said 
23d  of  October,  1784,  being  after  the  provisional  assignment  of  the  said  bankrupts' 
effects  caused  to  be  attached  by  the  process  of  the  same  court  as  the  goods  and 
chattels  of  the  said  bankrupts  in  the  hands  and  possession  of  Duncan  Ingraham  the 
younger,  of  Philadelphia  aforesaid,  merchant,  Stephen  Austin  of  the  same  place, 
merchant,  and  John  Blanehard  and  Thomas  Russell  of  the  same  place,  merchants, 
certain  monies  which  before  Blanehard  and  Lewis  became  bankrupts,  were  due  to  them 
from  the  said  Duncan  Ingraham  the  younger,  Stephen  Austin,  John  Blanehard,  and 
Thomas  Russell,  and  which  at  the  time  of  the  said  attachment  remained  unpaid,  and 
did  afterwards  in  the  said  Court  of  Common  Pleas  so  holden  as  aforesaid,  on  the 
1st  of  June  1786,  according  to  the  laws  and  customs  of  the  said  Commonwealth, 
recover  judgment  against  the  said  Blanchaid  and  Lewis  for  the  said  debt  and  damages 
demanded  in  the  said  action,  the  sum  of  26391.  18s.  3d.  current  money  of  the  said 
Commonwealth  of  Pennsylvania,  being  14031.  Os.  6d.  of  sterling  money  of  Great 
Britain,  and  also  costs  of  suit  taxed  at  191.  2s.  of  like  current  money  of  the  said 
Commonwealth  ;  that  the  said  William  Crammond  did,  by  virtue  of,  and  under  such 
attachment  and  judgment  as  aforesaid,  obtain  and  receive  payment  from  the  said 
Duncan  Ligraham  the  younger,  and  Stephen  Austin,  of  the  sum  of  14031.  Os.  6d.  of 
lawful  money  of  Great  Britain,  in  full,  for  the  damages  recovered  by  Phillips  and  Co. 
under  the  said  judgment  from  the  said  monies  in  the  hands  of  the  said  Duncan 
Ingraham  the  younger,  and  Stephen  Austin,  together  with  such  costs  and  suit  as  being 
part  of  the  monies  and  effects  of  the  said  Blanehard  and  Lewis  within  the  said 
Commonwealth  :  it  was  then  stated,  that  Crammond  had  recovered  a  further  sum  of 
231.  9s.  9d.  in  Philadelphia,  by  a  similar  process  against  Ingraham  and  Austin,  for  the 
residue  of  the  goods  sold  and  delivered  to  Blanehard  and  Lewis,  and  that  the  two 
sums  of  14031.  Os.  6d.  [404]  and  231.  9s.  9d.  were  before  the  commencement  of  the 
action  received  by  the  said  Phillips  and  Co.  which  they  claimed  to  hold  to  their  own 
use,  and  refused  to  pay  over  to  the  assignees.     But  whether,  &c." 

Judgment  having  been  given  in  the  Court  of  King's  Bench  for  the  Defendants  in 
error  without  argument,  the  case  being  considered  as  decided  by  that  of  Hunter  v.  Potts, 
4  Term  Rep.  B.  R.  182,  a  writ  of  error  was  brought  which  was  twice  argued,  the  first 
time  by  Park  for  the  Plaintiffs  in  error,  and  Heywood,  Serjt.,  for  the  Defendants  ;  and 
the  second,  by  Bower  for  the  Plaintiffs  in  error,  and  Law  for  the  Defendants.  As  the 
arguments  were  nearly  the  same  as  those  contained  in  Hunter  v.  Potts,  4  Term  Rep. 
B.  R.  182,  and  Sill  v.  Worswich,  ante,  vol.  i.  p.  665,  and  were  entered  into  by  the 
court  in  giving  judgment,  they  are  here  omitted. 

On  this  day,  after  time  taken  to  consider,  the  opinions  of  the  judges  were  delivered 
in  the  following  manner  ;  Mr.  J.  Rooke,  Mr.  B.  Thompson,  Mr.  J.  Heath,  Mr.  B.  Perryn, 
Mr.  B.  Holhain,  and  the  Lord  Ch.  B.  Macdonald,  held,  that  the  judgment  of  the  Court 
of  King's  Bench  ought  to  be  affirmed  :  but  the  Lord  Ch.  J.  Eyre  was  of  opinion,  that 
it  ought  to  be  reversed. 

The  course  of  reasoning  pursued  by  those  of  their  Lordships  above  mentioned, 
who  thought  the  judgment  right,  was  to  the  following  effect. 

The  general  question  arising  upon  the  facts  which  appear  on  this  record,  is,  whether 
the  creditor  of  a  bankrupt  in  England,  who  became  such  creditor  in  England,  having 
recovered  a  debt  due  to  the  bankrupt  in  a  foreign  country  by  process  of  attachment  in 
that  country,  is  entitled  to  retain  the  money  so  recovered  to  his  own  use,  or  whether 
he  has  not  received  it  to  the  use  of  the  assignees  1     It  must<  be  remembered,  in  dis- 
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cufsing  this  question,  that  it  is  found  by  the  special  verdict,  that  Blanchard  and  Lewis 
the  bankrupts  were  English  traders,  that  the  Defendants  were  partners  in  an  English 
house,  that  the  debt  from  the  bankrupts  to  the  Defendants  was  contracted  in  England, 
that  the  bankrupts  as  well  as  the  Defendants  were  resident  in  England,  and  that 
Cranimond,  who  on  this  verdict  must  also  be  taken  to  be  an  English  subject,  went 
from  this  kingdom  to  America,  for  the  special  and  temporary  purpose  of  transacting 
business  for  the  English  house  at  Manchester,  in  which  he  [405]  continued  to  be  a 
|)artner.  That  house  was  the  ordy  one  the  Defendants  had,  it  not  being  found  that 
they  had  any  house  in  America.  All  these  facts  appearing  on  the  record,  this  case 
must  be  argued  as  arising  between  English  subjects  upon  English  property.  When 
the  debt  therefore  was  contracted,  all  the  parties  were  as  much  suViject  to  the  bankrupt 
laws,  as  to  the  other  laws  of  England  under  which  they  lived.  It  is  a  propo.sition 
not  to  be  disputed,  that  previous  to  the  bankruptcy  the  bankrupts  themselves  might 
have  transferred  or  assigned  this  property  though  abroad,  as  absolutely  as  if  it 
had  been  in  their  own  tangible  possession  in  this  country,  and  it  seems  that  the 
assignees  under  the  commission  were  intitled  by  operation  of  law  to  do  with  it 
after  the  bankruptcy  what  the  bankrupts  themselves  might  have  done  before.  The 
great  principle  of  the  bankrupt  laws  is  justice  founded  on  equality.  No  creditor  shall 
be  permitted  to  acquire  an  undue  preference,  and  by  so  doing,  prevent  an  equal  dis- 
tribution among  all  the  cieditors.  This  being  the  principle  of  those  laws,  it  seems  to 
follow,  that  the  whole  propeity  of  the  bankiupt  must  be  under  their  control,  without 
regard  to  the  locality  of  that  property,  except  in  cases  which  directly  militate  against 
the  particular  laws  of  the  country  in  which  it  happens  to  be  situated.  No  creditor, 
whose  debt  was  contracted  within  the  sphere  of  the  operation  of  those  laws,  and  who 
has  notice  of  the  insolvency  of  the  debtor,  can  recover  any  part  of  the  common  fund 
for  his  own  particular  advantage ;  after  an  assignment  has  taken  place,  bis  interest  is 
transferred  to  the  assignees,  and  if  he  do  recover,  he  must  account  to  the  other 
creditors  for  the  sum  received. 

If  the  bankrupt  laws  were  circumscribed  by  the  local  situation  of  the  property,  a 
door  would  be  open  to  all  the  partiality  and  uniJue  preference  which  they  were  framed 
to  prevent;  it  being  easy  to  foresee  how  frequently  jiroperty  would  be  sent  abroad 
with  that  unjust  view,  immediately  previous  to,  and  in  contemplation  of  an  act  of 
bankruptcy.  If  the  personal  property  of  merchants  employed  in  the  course  of  their 
dealings  in  foreign  countries,  were  to  be  taken  by  an  individual  creditor  going  from 
hence  for  that  purpose,  and  not  to  be  distributable  among  the  creditors  at  large,  such 
merchants  would  be  materially  aflected  in  their  creilit  at  home.  It  is  true,  that  the 
laws  of  the  country  where  the  property  is  situated,  have  the  [406]  immediate  control 
over  it,  in  respect  to  its  locality,  and  the  immediate  protection  aflfurded  it ;  yet  the 
country  where  the  proprietor  resides,  in  respect  to  another  species  of  protection 
aflForded  to  him  and  his  propeity,  has  a  right  to  regulate  his  conduct  relating  to  that 
property.  This  protection  afforded  to  the  property  of  a  resident  subject,  which  is 
situated  in  a  foreign  country,  is  not  imaginary,  but  real.  The  executive  power  of  this 
kingdom  protects  the  trade  of  its  subjects  in  foreign  countries,  facilitrttes  the  lecovery 
of  their  debts,  and  if  justice  be  delayed  or  denied,  the  King  by  the  intervention  of  his 
ambassadors  demands  and  obtains  redress.  Even  in  the  treaty  of  peace  with  America, 
the  recovery  of  private  debts  due  from  the  inhabitants  of  that  country  to  the  subjects 
of  this,  made  the  ground  of  a  particular  aiticle.  The  property  whii;h  this  country 
protects  it  has  a  right  to  regulate.  And  in  fact  our  bankrupt  laws  hive  made  such 
regulation.  The  statute  13  Eiiz.  c.  7,  enables  the  commissioners  to  take  the  bank- 
rupt's money,  goods,  chattels,  wares,  merchandizes  and  debts,  wheresoever  they  may 
be  found  or  known.  This  expression  is  very  extensive,  and  seems  to  lov^k  beyond  the 
debts  and  effects  of  a  tra<ler  locally  situated  in  this  kingdom.  In  a  couiitry,  a  great 
part  of  whose  commercial  capital  is  employed  abroad,  it  is  peculiarly  proper  that  such 
capital  over  which  the  trader  has  a  disposing  power,  although  situated  out  of  the 
kingdom,  should  be  considered  as  leferable  to  the  domicilium  of  the  owner  ([ante, 
vol.  i.  p  690]).  In  testamentary  cases  and  in  the  successio  ab  intestato,  the  effects 
are  subject  to  the  law  which  governs  the  country  of  the  testator  or  intestate,  as  was 
determined  in  Pipon  v.  Pipan  (Ambl.  25),  and  Thorn  v.  Watkins  (2  Ves.  35).  The 
statute  1  Jac.  1,  c.  15,  s.  13,  which  enables  the  commissioners  to  assign  debts  due  to 
the  bankrupt,  directs  that  the  same  shall  not  be  attached  as  the  debt  of  the  bankrupt, 
accordiug  to  the  custom  of  the  city  of  London  or  otherwise.     The  assignment  being 
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made  by  the  authority  of  parliament,  every  subject  of  this  kingdom  is  a  party  to  it, 
inasmuch  as  he  is  a  parly  and  consenting  to  an  Act  of  Parliament,  and  having  joined 
in  the  assignment,  he  cannot  be  permitted  to  cotitravene  it  by  attaching  the  debt  in 
the  hands  of  the  debtor :  and  if  by  means  of  an  attachment  he  receives  the  money, 
it  is  received  to  the  use  of  the  assignees. 

[407]  The  words  of  the  statute  Jac.  1  extend  to  all  foreign  attachments,  both  at 
home  and  abroad,  in  countries  subject  to  and  independent  of  the  crown  of  Great 
Britain.  As  debts  due  to  bankrupts  from  the  subjects  of  foreign  countries  pass  under 
the  assignment,  the  attachment  must  be  considered  as  co-extensive  with  the  debts 
mentioned  in  the  statute.  The  equal  distribution,  which  it  is  the  policy  of  the 
bankrupt  laws  to  establish,  is  as  much  infringed  by  attachments  in  foreign  countries, 
as  in  the  British  dominions  :  the  mischief  is  the  same,  and  the  remedy  ought  to  be 
advanced  to  meet  the  mischief.  The  words  "according  to  the  custom  of  London" 
mean,  "in  such  manner  as  is  warranted  by  the  custom  of  London  ;"  which  is  put  by 
way  of  instance  or  illustration.  Many  cases  already  decided  on  the  subject  of  bank- 
ruptcy, go  a  great  way  to  prove  that  an  individual  creditor  is  precluded  from  retaining 
what  he  shall  recover  abroad  and  bring  into  this  country.  In  Mackintosh  v.  Ogilvie 
(cited  4  Term  Eep.  B.  K.  191),  Lord  Hardwicke  by  the  writ  of  ne  exeat  prevented 
the  creditor  from  going  to  sue  in  Scotland,  after  the  batikruptcy.  By  giving  this 
preventive  remedy  against  an  unconscientious  preference,  which  one  creditor  might 
have  obtained  over  the  others,  his  Lordship  must  be  understood  to  say,  that  the 
creditor  was  bound,  as  far  as  the  circumstances  would  enable  him  to  apply  them,  by 
the  bankrupt  laws  of  this  country  ;  and  had  that  creditor  eft'ectuated  his  payments  in 
Scotland,  it  should  seem  that  his  Lordship,  in  order  to  be  consistent,  would  have 
obliged  him  to  have  accounted  with  the  assignees,  if  the  fund  had  been  brought 
within  his  jurisdiction.  In  Solomons  v.  Ross  (ante,  vol.  i.  131),  money  attached  by  an 
individual  creditor,  after  an  assignment  in  Holland,  was  decreed  by  Lord  Hardwicke 
to  be  paid  to  the  attorney  of  the  assignees  for  the  benefit  of  the  creditors ;  plainly 
considering  each  creditor  as  bound  by  the  assignment,  and  the  money  recovered  here 
as  referable  to  Holland,  the  country  of  the  debtor.  The  same  is  likewise  to  be  inferred 
from  Jollet  v.  Deponlhieu  (ibid.  132),  and  Neale  v.  Cotiinghain  (ibid.).  It  has  been 
urged,  that  those  cases  turned  upon  this  circumstance,  viz.  that  we  admit  the  claim 
of  the  assignees  in  preference  to  a  particular  creditor,  where  bankrupt  laws  are 
instituted  in  the  domicile  of  the  bankrupt,  but  as  there  are  no  bankrupt  laws  in 
America,  the  leason  is  not  applicable  in  this  [408]  case.  Now  it  does  not  appear 
upon  this  record  whether  there  are  bankrupt  laws  in  America  or  not.  There  were 
none  in  Holland  nor  France  peculiar  to  insolvent  traders.  The  courts  therefore  here 
must  ill  those  eases  have  proceeded  on  a  larger  principle.  But  the  judgment  of  Lord 
Loughborough  in  Sill  v.  JForswick  (ante,  vol.  i.  665),  is  an  authority  directly  in  point, 
and  in  favour  of  the  Plaintiffs  in  the  present  action.  The  cases  opposed,  of  Le  Chevalier 
V.  Ly7ich  (Dougl.  169,  8vo.),  Cleve  v.  Mills  (Cooke,  Bank.  Law,  370),  and  Allen  v. 
Duiulas  (3  Term  Rep.  B.  R.  125),  prove  only,  that  where  a  debtor  has  paid  (not  where 
a  creditor  has  received)  money  under  due  process  of  local  law,  he  shall  not  be  com- 
pelled to  pay  it  over  again  :  and  Wilson's  case  is  truly  and  satisfactorily  explained  by 
Lord  Loughborough  in  his  judgment  in  Sill  v.  IVorsivick,  to  have  turned  on  the  several 
liens  which  different  creditors  had  by  the  law  of  Scotland  :  but  there  Lord  Hardwicke 
held,  that  the  arresteis  of  the  fund  which  was  not  so  bound,  after  the  bankruptcy, 
should  be  postponed  to  the  assignees. 

But  it  is  objected  that  the  judgment  in  Pennsylvania  is  final  and  conclusive,  and 
binds  the  property.  That  it  must  be  so  taken  to  be  between  the  parties,  is  not 
disputed.  But  as  the  recovery  of  the  Plaintiffs  in  error,  otherwise  than  for  the  use 
of  the  Defendants,  would  be  in  violation  of  an  Act  of  Parliament,  such  recovery  shall 
be  taken  to  be  for  the  use  of  the  Defendants.  In  an  action  for  money  had  and 
received,  the  receipt  shall  be  always  deemed  to  enure  to  the  use  of  him  who  hath  the 
right,  even  though  it  be  taken  under  an  adverse  title  ;  as  for  instance,  when  this 
species  of  action  is  brought  to  try  the  title  to  an  office  (c).     Indeed  in  the  present 

(e)  [See  Howard  v.  Wood,  1  Freeman,  478,  2d  ed.,  and  the  note  there,  in  which 
the  cases  are  collected  as  to  the  recovery  of  money  taken  under  an  adverse  title  in  an 
action  for  money  had  and  received.] 
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action  the  judgment  of  the  court  in  Pennsylvania  is  affirmed.  Another  objection  has 
been  made,  that  the  residence  of  Ciammnnd  in  America  enabled  him  to  recover  this 
debt,  wiihoiit  accounting  for  it  to  the  Defendants  in  error.  In  order  to  raise  that 
question,  the  special  verdict  should  have  found  that  he  was  resident  within  the  state 
of  Pennsylvania.  But  if  that  rjuestion  were  raised,  no  residence  in  foreign  parts  can 
exempt  a  British  subject  from  the  operation  of  an  Act  of  Parliament,  much  less  an 
occasional  residence.  It  is  also  imputed  to  the  assignees,  and  much  relied  upon,  that 
they  did  not  state  their  claim  in  the  foreign  court,  which  they  ought  to  have  done, 
instead  of  brifig[409]  iiig  their  action  hero.  But  it  is  not  found  by  the  verdict  that 
they  had  any  notice  of  the  proceedings  in  that  court.  No  English  subject  can  be 
affected  by  the  proceedings  in  a  foreign  court  without  clear  and  direct  notice:  for 
however  English  subjects  aie  bound  by  the  proceedings  in  our  own  courts  from  a  pre- 
sumption of  their  having  notice  of  them,  no  such  presumption  can  be  raised  with  respect 
to  foreign  courts.  When  it  is  argued,  that  in  many  instances  the  bankrupt  laws  of  this 
coutitry  do  not  operate  in  another,  it  is  to  be  observed,  that  though  to  some  purposes 
they  do  not,  yet  to  all  civil  purposes  they  do,  when  such  purposes  are  neither 
repugnant  to  the  law  of  the  particular  state,  nor  to  the  general  law  of  nations.  And 
it  is  on  wise  principles  that  foreign  states  acknowledge  and  act  according  to  the 
diflferent  civil  relations  which  subsist  between  men  in  their  own  country.  If  then 
there  be  no  law  of  the  particular  state,  nor  any  law  of  nations  that  forbids  the  opera- 
tion of  the  English  bankrupt  laws  on  the  personal  property  of  an  English  subject 
wherever  it  is  found,  there  is  nothing  to  restrict  the  large  words  of  the  statutes 
13  P]liz.  and  1  Jac.  1,  but  an  implied  power  in  a  foreign  co\mtry,  to  declare  that  an 
English  subject  becoming  bankrupt,  shall  nnlwithstanding  continue  to  be  invested 
with  all  his  rights,  and  in  the  enjoyment  of  all  his  property  in  defiance  of  those  laws 
to  which  he  owes  submission.  But  such  a  p')wer  cannot  be  assumed  by  any  foreign 
state,  nor  ought  this  country  to  make  to  any  so  important  a  surrender.  For  these 
reasons  it  appears  that  the  judgment  of  the  Court  of  King's  Bench  ought  to  be 
affirmed. 

Lord  Chief  Justice  Eyre.  This  case,  in  point  of  circumstances,  lies  within  a 
very  narrow  compass.  A  British  subject,  a  partner  in  a  house  at  Manchester,  residing 
in  Ameiica  for  the  purpose  of  collecting  the  debts  of  the  hduse,  having  notice  of  a 
commission  of  baTd<ru[)tcy  being  issued  against  a  debtor  of  the  house,  institutes  a  suit 
against  the  debtor  in  the  Court  of  Pennsylvania,  and  attaches  a  debt  due  to  the 
debtor  in  the  hands  of  his  debtor,  resident  in  Pennsylvania,  finally  recovers  judgment 
against  the  garnishee,  and  receives  from  him  the  amount  of  his  debt.  The  assignees 
of  the  bankrupt  debtor  bring  their  action  against  such  British  subject  in  the  Court 
of  King's  Bench,  to  recover  the  amount  of  the  money  so  received,  as  money  had  and 
received  to  their  use.  The  question  is,  whether  this  action  can  be  maintained  1 
This  judgraetit  against  the  garnishee  in  the  Court  of  [410]  Pennsylvania  was 
recovered  properly  or  impioperly.  If  notwithstanding  the  liaiikruptcy,  the  debt 
remained  liable  to  an  attachment  according  to  the  laws  of  that  country,  the  juilgment 
was  proper :  if  according  to  the  laws  of  that  country,  the  property  in  the  debt  was 
divested  out  of  the  bankrupt  debtor,  and  vested  in  his  assignees,  the  juilgment  was 
improper.  But  this  was  a  question  to  be  decided  in  the  cause  instituted  in  Penn- 
sylvania, by  the  courls  of  that  country,  and  not  by  us:  we  cannot  examine  their 
judgment,  and  if  we  could,  we  have  not  the  means  of  doing  it  in  this  case.  It  is  not 
stated  upon  this  record,  nor  can  we  take  notice,  what  the  law  of  Pennsylvania  is  upon 
this  subject  If  we  had  the  means,  we  could  not  examine  a  judgment  of  a  court  in 
a  foreign  state,  brought  before  us  in  this  manner.  It  is  in  one  way  only  that  the 
sentence  or  judgment  of  the  Court  of  a  foreign  state  is  examinable  in  oui-  courts,  and 
that  is,  when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts  to  enforce  it. 
When  it  is  thus  voluntarily  submitted  to  our  jurisdiction,  we  treat  it,  not  as  obligatory 
to  the  extent  to  which  it  would  he  obligatory  perhaps  in  the  countr3'  in  which  it  was 
pronounced,  nor  as  obligatory  to  the  extent  to  which  by  our  law  sentences  and  judg- 
ments are  obligatory,  not  as  conclusive,  but  as  matter  in  pais,  as  consideration  prima 
facie  sufficient  to  raise  a  promise  :  we  examine  it  as  we  do  all  other  considerations  of 
promises,  and  for  that  purpose  we  receive  evidence  of  what  the  law  of  the  foreign 
state  is,  and  whether  the  judgment  is  warranted  by  that  law.  In  all  other  cases,  we 
give  entire  faith  and  credit  to  the  sentences  of  foreign  courts,  and  consider  them  as 
conclusive  upon  us.     It  has  been  distinctly  admitted  in  the  argument,  that  we  cannot 
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examine  this  judgment,  that  the  judgment  proper  or  improper  must  stand,  and  in 
particular  it  is  admitted,  that  for  the  protection  of  the  garnishee  it  is  a  good  judg- 
ment. If  we  cannot  examine  the  judgment,  there  is  an  end  of  all  consideration  of  the 
operation  and  effect  of  our  bankrupt  laws  in  Pennsylvania,  that  inquiry  tending  directly 
to  try  whether  the  judgment  was  proper  or  improper.  The  giving  up  the  remedy 
against  the  garnishee,  was  a  concession  though  absolutely  necessary  to  give  colour  to 
this  proceeding,  and  the  consequences  were  not  adverted  to ;  it  is  in  truth  giving  up 
every  thing.  If  a  garnishee  in  foreign  attachment  here,  suffers  the  goods  of  A.  to  be 
condemned  in  his  hands  as  the  goods  of  B.,  [411]  the  condemnation  will  not  protect 
him  against  an  action  by  A.  If  he  is  protected,  it  is  upon  the  ground  of  the  goods 
being  to  be  taken  to  be  the  goods  of  B.,  modo  et  forma  as  they  are  condemned.  In 
neither  case  can  A.  follow  the  goods  into  the  hands  of  him  who  recovers  the  judgment ; 
his  only  remedy  is  against  the  garnishee.  But  it  is  said,  that  upon  grounds  collateral 
to  the  judgment,  nay  even  affirming  it,  the  money  recovered  in  Pennsylvania  shall  be 
deemed  to  have  been  received  to  the  use  of  the  assignees.  What  are  these  grounds? 
If  it  be  said  that  accoiding  to  the  bankrupt  laws  in  force  in  England,  the  debt  recovered 
in  Pennsylvania  as  a  debt  due  to  the  bankrupt,  was  in  truth  not  due  to  the  bankrupt, 
but  to  the  assignees,  and  consequently  in  the  popular  sense  the  Defendant  may  be 
said  to  have  recovered  the  money  of  the  assignees,  then  it  ought  not  to  have  been 
recovered,  which  is  so  far  from  being  collateral  to  the  judgment,  that  it  goes  to  the 
very  point  of  it.  Another,  and  the  only  other  ground  which  has  been  taken  in  the 
argument,  is  a  proposition  roundly  asserted,  that  a  British  subject  shall  not  be  allowed 
to  contravene  our  bankrupt  laws,  by  pursuing  that  legal  diligence  in  a  foreign  country, 
which  all  persons  who  are  not  British  subjects  may  lawfully  pursue.  This  must  be 
admitted  to  be  a  ground  perfectly  collateral  to  the  judgment.  It  is  a  specious  and 
very  splendid  proposition,  but  it  is  not  solid  ;  and  if  it  were  solid,  it  concludes  nothing 
towards  the  support  of  this  action.  It  was  said,  that  eveiy  British  subject  owes 
obedience  (allegiance  it  was  called)  to  the  statute  laws  of  the  country.  These  are 
fine  words;  what  do  they  mean'!  I  know  that  the  statute  law,  and  the  bankrupt 
laws  in  particular,  create  and  establish  a  rule  of  property,  which  may  be  enforced 
against  every  Biilish  subject  in  the  due  course  of  law  ;  and  that  if  a  British  subject 
were  to  fortify  his  house,  and  resist  the  sheriff  by  force,  he  would  not  be  allowed  so 
to  contravene  the  bankrupt  laws.  But  if  we  suppose  such  a  British  subject  to  have 
obtained  a  legal  judgment  here  in  our  courts,  in  direct  opposition  to  the  whole  scope 
and  tenor  of  the  bankrupt  laws,  either  for  want  of  proof,  or  by  the  error  of  the  judge, 
or  in  any  other  manner  that  can  be  supposed,  may  he  not  lawfully  hold  that  judgment, 
and  pursue  it  to  all  its  consequences  until  it  is  impeached  in  a  due  course  of  law, 
notwithstanding  any  moral  or  political  obligation  he  may  be  said  to  be  under  not  to 
contravene  the  bankrupt  laws'?  As  a  proposition  [412]  in  ethics,  I  have  no  objection 
to  it,  but  considered  as  a  proposition  of  law,  it  is  too  general,  concluding,  as  I  have 
before  observed,  in  nothing.  Lord  Mansfield  tried  what  he  could  make  of  this  pro- 
position, that  a  British  subject  should  not  be  allowed  to  contravene  the  statute  law  of 
the  land,  in  one  of  the  strongest  cases  that  can  be  imagined  of  wilful  contravention, 
the  case  of  marriage  contracted  abroad  (a),  by  English  subjects  withdrawing  themselves 
from  England,  for  the  express  purpose  of  contravening  the  statute  law  respecting 
marriages,  and  he  failed  altogether.  This  should  teach  us  not  to  hazard  any  thing 
upon  so  general  a  proposition,  which  breaks  under  us  as  often  as  we  attempt  to 
support  any  particular  conclusion  upon  it.  The  proposition  as  applied  to  this 
particular  case  is  as  inconvenient,  impolitic  and  unjust,  as  it  is  unfounded.  It  was 
well  said  in  the  argument,  you  admit  that  an  American  might  in  this  case  have 
pursued  his  legal  diligence  in  the  courts  of  his  own  country  notwithstanding  our  bank- 
rupt laws,  and  that  you  could  not  have  taken  the  money  recovered  from  him,  and 
given  it  to  the  assignees ;  will  you  then  compel  the  British  subject  to  sit  still,  and 
see  the  foreigner  exhaust  that  fund  which  might  have  satisfied  his  debt,  and  so  far 
relieved  the  fund  for  the  creditors  at  home"?  I  have  heard  no  answer  to  that  question. 
Such  small  circumstances  as  notice  and  making  affidavits  here,  for  the  ground  of  the 
suit  in  America,  appear  to  have  made  some  impression  in  the  argument.  Has  not 
the  foreigner  his  agent  here?  May  he  not  have  notice  and  the  assistance  of 
aflBdavits    taken    herel      Shall   he   pursue  his  legal  diligence   by   these  means,  and 

(a)  2  Burr.  1080.     Co.  Litt.  Hargr.  and  Butl.  not.  79  b. 
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under  these  circumstaiicoa  witb  effect?  If  he  shall,  I  cannot  discover  either  good 
sense  or  justice  in  the  lule  which  shall  lake  the  money  recovered  by  the  British 
subject  under  similar  ciicumstances,  and  give  it  to  the  assignees  of  the  bankrupt,  even 
for  the  lauilablc  purposes  of  au  equal  distribution.  In  a  case  where  the  rule  would 
produce  no  suth  unjust  intqualily  as  it  must  pioduce  in  this  case,  in  the  condiiioii  of 
a  British  subject  and  a  foreigner,  we  are  not  accustomed  to  treat  legal  diligence  with 
so  much  harshness.  Fur  instance,  our  courts  of  equity  distiibute  among  ci editors  of 
equal  degree,  or  general  creditors,  as  it  shall  happen  to  be  a  case  of  legal  or  equitable 
assets,  pari  passu.  The  lulo  is  as  well  known  as  the  baiikrU|<t  laws.  But  they  do  not 
complain  that  equity  is  coii-[413]-tiavfcned  by  that  creililor,  who,  using  legal  ddigonce, 
secures  the  pajmenl  of  his  whole  debt  perhaps  of  inferior  degree.  Even  in  the 
admiiiislraliun  of  the  bankrupt  laws,  (these  Acts  of  Parliament  which  no  British 
subject  is  to  contravene)  legal  diligence  is  every  day  pursued  against  the  !)ankiupt, 
in  direct  opposition  to  the  spirit  of  those  laws.  A  creditor  who  has  arrested  him 
upon  mesne  prcjcess  befoie  the  bankiuptcy,  may  detain  him  in  prison  up  to  the 
moment  of  his  obtaining  his  ctrtificate  ;  he  may  el'.ct  to  proceeil  against  him  at  law, 
and  not  to  come  in  under  the  commission,  and  if  he  happens  to  have  the  good  luck 
to  have  puisued  his  legal  diligence  to  an  extcution,  and  swetps  away  all  the  effects 
of  a  man  notoriously  iiisoUent,  one  minute  before  the  debtor  has  coraniitteil  an  act 
of  bankiupicy,  he  disappoints,  with  impuniiy,  the  whole  efftct  of  the  bankrupt  laws, 
and  the  claims  of  all  the  other  creditors  to  an  equal  dislribnlion  of  the  estate  of  the 
debtor,  founded  upon  those  laws.  So  far  is  it  from  being  true  that  a  British  subject 
shall  not  be  allowed  to  contravene  an  Act  of  Parliament  in  any  sense  applicable  to 
this  case,  that  it  is  always  a  question  stiictissimi  juiis  between  a  creditor  pursuing 
legal  diligence,  and  the  assignees  of  a  bankrupt.  How  much  more  rationally  is  this 
subject  treated,  in  the  loose  note  (as  it  was  called)  uf  Waring  v.  Knight  by  Lord 
Mansfield,  who,  we  all  know,  cariied  the  notion  of  fraud  upon  the  bankrupt  laws  to 
its  utmost  extent !  It  is  there  said,  if  a  man  uses  legal  liiligeiice  in  a  foreign  country 
and  obtains  a  preference,  it  cannot  be  helped;  but  that  if  be  afterwards  come  here 
for  a  dividend,  he  shall  first  refund  what  he  has  so  acquired  by  his  legal  diligence, 
and  come  in  equally  wiih  the  rest  of  the  creditors,  or  not  coiue  in  at  all.  This  is 
the  oidy  fair  and  practicable  coercion  that  can  be  used  towards  creditors  abroad, 
unless  they  happen  to  be  so  unfortunate  as  to  be  British  subjects.  These  it  seems 
are  to  have  what  they  have  acquired  by  their  legal  diligence  abroad,  taken  from 
them  by  force  of  the  new  invented  legal  ma.xim,  that  no  British  subject  shall  be 
allowed  to  contravene  an  Act  of  Parliament.  But  if  this  mixira  weie  as  well  known 
and  established,  as  it  is  new  and  unheard  of  in  our  law,  it  would  conclude  nothing 
to  the  title  of  the  PlaintiflTs  in  llii?  action,  for  we  must  go  back  again  to  the  old 
question,  whether  the  assignees  of  a  bankrupt  have  by  the  laws  of  Pennsylvania,  [414] 
the  property  of  the  bankrupt  vested  in  them,  of  which  we  know  nothing.  And  then 
comes  a  second  question,  not  of  easy  solution,  whether  money  received  upon  an 
adverse  judgment,  and  where  there  is  no  other  privity  or  relation  than  that  which 
subsists  between  assignees  and  a  particular  creditor,  can  be  considered  as  money  ha<i 
and  received  to  the  use  of  those  assignees?  The  case  of  Moses  v.  Macferlan  (2  Burr. 
1006)  is  I  believe  the  only  decided  case  that  countenances  such  an  action,  but  I  cainiot 
subscribe  to  the  authority  of  that  case.  I  will  state  the  case  shortly  and  make  some 
observations  upon  it.  Macferlan  sued  Moses  in  the  court  of  conscience,  as  indorser 
of  a  small  brll  of  exchange,  and  recovered  against  him  there,  in  breach  of  an  agreement 
in  writing  between  them,  that  Moses  should  not  be  liable  nor  prejudiced  by  reason  of 
his  indorsement.  Moses  paid  the  money,  and  brought  air  action  in  the  Krirg's  Bench 
to  recover  it  back,  as  money  had  and  received  to  his  use,  and  did  recover  it.  In  the 
argument  of  the  case  it  is  distinctly  admitted,  that  the  merits  of  a  judgmeirt  can 
never  be  ovei-hauled  by  au  original  suit  either  at  law  or  in  equity,  that  till  the  judg- 
ment is  set  aside  or  reversed,  it  is  conclusive  as  to  the  subject  matter  of  it,  to  all 
inteirts  aird  purposes.  An  attempt  is  made  to  distinguish  between  the  judgment  and 
the  ground  of  that  action,  I  think  not  with  much  success.  The  proposition  that  the 
ground  upon  which  that  action  proceeiled  was  no  defence  agairrst  the  sentence,  can 
hardly  be  maintained.  Suppose  it  had  been  a  suit  in  the  Cuurt  of  King's  Bench, 
instead  of  a  court  of  conscience,  would  it  have  been  a  deferjce  there?  If  it  would, 
why  not  in  a  court  of  conscience?  Is  there  to  be  a  recovery  in  a  court  of  conscience 
only  to  be  overturned  by  an  action  in  the  King's  Bench?     It  is  said,  they  might  go 
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into  agreements  and  tiaiisaetions  of  great  value;  doubtless  they  might,  if  those 
transactions  give  a  defence  against  a  debt  of  which  they  have  jurisdiction.  Is  it  not 
uecessaiily  incident?  The  truo  objectiun,  if  there  be  an  objection,  is,  that  such 
courts  ought  to  have  no  jurisdiction  at  all,  because  the  jurisdiction,  if  they  have  it, 
will  draw  to  it  cognizance  of  matters  of  which  they  must  be  very  incompetent  judges. 
It  may  be  questionable  whether  a  set  off  of  a  debt  arising  out  of  their  juiisdiclion  can 
be  pleaded  or  used  ;  but  that  does  not  draw  into  question  [415]  the  truth  of  the 
proposition  that  every  thing  that  goes  to  the  essence  of  the  debt  demanded,  must 
of  necessity  be  within  their  juris  liction.  To  say  that  the  merits  of  a  case  determined 
by  the  commissioners,  where  they  had  juiisdiclion,  never  could  be  brought  in  question 
over  again  in  any  shape  whatever,  and  to  say  that  yet  the  Defendant  ought  not  in 
justice  to  keep  the  money,  i-s  not  intelligible  to  me.  The  cases  put  all  suppose  a  real 
fact  differing  from  the  fact  as  rtpresented  and  made  the  ground  of  the  judgment. 
They  are  the  cases  of  the  indorsee  recovering  against  the  indorser  on  a  bill  paid  by 
the  drawer  :  the  insured  recovering  upon  the  loss  of  a  ship  coming  home,  or  upon 
a  life  where  the  party  is  still  living  (a)'.  In  all  of  them,  the  very  ground  of  the  judg- 
ment is  biought  in  que-tion  over  again,  contrary  to  the  admission.  Put  atiother 
case  :  a  man  recovers  a  debt  before  paid,  the  receipt  is  mislaid,  and  afterwards  found  ; 
the  receipt  di^proves  the  whole  ground  of  the  recovery,  yet  this  action  was  never 
thought  to  lie  (b).  In  this  case,  perhaps  the  money  paid  on  the  receipt  might  be  got 
back,  because  the  party  by  bringing  the  action  disaffirms  the  application  of  the  money 
received  to  the  payment  of  the  debt.  One  of  the  cases  put,  is  upon  the  representation 
of  a  ribk  deemed  to  be  fair,  which  comes  out  afterwards  to  be  grossly  fraudulent.  Is 
not  this  coming  out  produced  by  trying  the  question  over  again?  If  one  could 
conceive  an  action  by  him  who  had  been  wronged  by  the  judgment,  founded  upon 
the  judgment,  it  might  steer  clear  of  the  difficulty.  Suppose  one  to  say,  "you  have 
recovered  a  judgment  against  me,  which  you  ought  not  to  have  done,  whereby  I  am 
injured;"  this  is  making  the  judgment  a  part  of  the  gravamen.  In  the  argument 
of  the  case  of  Hoses  v.  Macftrlan,  it  is  supposed  to  be  the  same  thing,  as  to  the  force 
and  validity  of  the  judgment,  whether  the  action  had  been  brought  upon  the  agree- 
ment, or  to  refund  the  money.  But  it  appears  to  me  to  be  a  very  different  thing. 
Mcst  ceriaiidy  the  case  of  Dutch  v.  Warren  (cited  2  Burr.  1010)  does  not  prove  the 
proposition.  The  ground  of  that  case  was  the  disaffiimance  of  the  contract  upon 
which  the  consideration  money  had  been  paid.  If  the  contract  could  be  disaffirmed, 
doubtless  the  consideration  money  remained  money  paid  without  consideration,  and 
consequently  money  had  and  received  to  the  Plaintiff's  use.  How  does  this  apply 
to  the  case  of  money  recovered  by  a  judg-[416]-ment  ?  It  is  agreed  that  the  judgment 
cannot  be  disaffirmed,  but  must  stand.  If  the  contract  in  Dutch  v.  Warren  could  not 
have  been  disaffiimed,  but  must  have  stood,  could  the  money  have  been  recovered 
by  this  action?  Would  it  not  have  remained  the  consideration  of  an  agreement,  and 
the  party  left  to  proceed  upon  his  agreement.  In  the  case  of  Moses  v.  Macferlan, 
1  think  the  agreement  was  a  good  defence  in  the  court  of  conscience;  but  if  it  were 
otherwise,  the  recovery  there  was  a  breach  of  the  agreement,  upon  which  an  action 
lay;  and  this  was  in  my  judgment  the  only  remedy.  Shall  the  same  judgment  create 
a  duty  for  the  recoveror,  upon  which  he  may  have  debt,  and  a  duty  against  him,  upon 
which  an  action  for  money  had  and  received  will  lie?  This  goes  beyond  my  com- 
prehension. I  believe  that  judgment  did  not  satisfy  Westminster  Hall  at  the  time ; 
1  never  cuuld  subscribe  to  it;  it  seemed  to  me  to  unsettle  foundations  (a)".  I  can 
imagine  but  one  case,  in  which  money  recovered  by  one  man  shall  be  money  had 
and  received  to  the  use  of  another.  I  mean  the  case  of  an  attorney  or  agent,  who 
may  sue  in  his  own  name.  In  that  case,  the  action  by  the  principal  for  money  had 
and  received,  does  in  truth  affirm  the  judgment,  and  does  proceed  upon  a  ground 
collateral  to  it,  which  is  sufficient  to  maintain  the  action.  In  that  case  the  ground  of 
the  action  for  money  had  and  received,  is  not  adverse  to  the  judgment;  if  it  were, 

(a)'  [Vide  Moses  v.  Macferlan,  2  Burr.  1009.     Bull.  N.  P.  130.] 

(b)  [It  has  been  decided  that  such  an  action   cannot  be  maintained,  Marriott  v. 

Hamptmi,  1  T.  E.  269.     2  Esp.  N.  P.  C.  546,  S.  C.  and  see  Broum  v.  M'Kindly,  1  Esp. 

N.  P.  C.  279.     Gower  v.  Popkin,  2  Stark.  N.  P.  C.  85.] 

{af  [''Moses   v.   Macferlan,   has   been    properly   questioned    in    many    cases,"  per 

Heath,  J.  Brisbane  v.  Dacres,  5  Taunt.  160,  and  see  ante,  p.  4:15,  note  (b),] 
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it  would  neither  affirm  the  jiiilgment,  nor  be  collateral  to  it.  The  other  cases  wliich 
were  cited  in  the  course  of  the  argument,  the  identical  case  determined  in  the  Common 
Pleas  excepted,  go  but  a  very  little  way  towards  maintaining  the  judgment  in  the 
case  now  before  us  :  ])erhaps  they  will  be  found  to  bear  against  it.  Lord  Ilardwicke's 
injunction  militates  directly  against  it.  Equity  interposed  in  that  (right  or  wrong 
I  shall  not  inquire)  for  the  express  purpose  of  preventing  that  legal  diligence  being 
used,  the  eflect  of  which,  if  used,  could  not  be  prevented  or  remedied.  In  our  case 
legal  diligence  has  been  used.  The  case  before  Lord  Bathurst,  supposing  the  deter- 
mination to  have  been  right,  proves  that  our  laws  adopt  foreign  bankrupt  laws,  and 
give  them  eft'ect ;  upon  which  grcnnid  equity  interposed,  and  provonled  the  judgment 
in  foreign  attachment  obtained  here  from  being  set  up  against  the  creditors.  The 
aiuilogy  is,  that  the  laws  of  Pennsylvania  should  adopt  our  l)ankiupt  laws,  and  that 
[417]  their  courts  should  be  applied  to  interpose  to  prevent  their  judgments  in  foreign 
attachment  being  set  up  against  the  assignees.  It  does  not  follow  from  that  case, 
that  if  the  curators  had  made  no  application  here,  but  had  f(juiid  the  Plaintiff  in 
the  foreign  attachment  in  Holland,  that  they  could  have  taken  from  him  the  benefit 
of  his  judgment ;  and  if  they  could  by  their  laws,  it  would  not  follow  that  in  this  case 
we  can  do  the  same  by  our  laws.  The  case  from  Ireland  proceeds  upon  the  same 
ground,  and  is  in  principle  the  same  case  with  that  before  Lord  Bathur.st:  they  judged 
of  the  effect  of  their  own  foreign  attachment;  judging  upon  a  subject  which  they 
were  competent  to  judge  of,  they  held  that  the  law  of  Ireland  adopted  the  bankrupt 
law  of  P]nglatid,  and  so  they  defeated  the  judgment  of  their  own  courts  in  foreign 
attachment.  In  the  case  from  Scotland,  their  courts  deciiled  upon  the  priorities  and 
effecls  of  their  own  process  of  legal  diligence;  whereas  we  are  taking  u|)on  ourselves 
to  judge  of  the  etrect  of  legal  diligence  in  a  foieign  s'ate.  Upon  the  whole  I  rest  my 
judgment  upon  the  following  propositions,  1st.  That  the  PlaiutifT.'i'  demand  in  this 
action,  arising  out  of  a  transaction  in  a  foreign  state,  though  it  may  follow  the  poison, 
must  be  judged  of  according  to  the  laws  of  that  state.  2dly-  That  upon  this  record 
we  may  have  no  means  of  knowing,  and  cannot  take  notice  of  the  laws  of  the  foreign 
state  ill  which  this  transaction  arose,  and  consequently  cannot  know  that  the  Pkintiffs 
are  entitled  to  maintain  this  action.  The  conclusion  from  these  two  propositions  to 
the  particular  case  of  the  Plaintiffs  appears  to  me  to  be  irresistible.  They  claim  as 
assignees  of  a  bankrupt,  under  a  title  derived  to  them  under  our  bankrupt  laws,  to 
recover  a  debt  due  to  the  bankrupt  in  America.  If  our  bankrupt  laws  are  allowed 
to  operate  in  America,  they  may  be  entitled  to  recover  that  debt  against  somebody; 
if  they  are  not  allowed  to  operate  in  America,  they  cannot  be  entitled  to  recover 
against  any  body.  But  we  cannot  know  whether  our  bankrupt  laws  are  or  are  not 
allowed  to  operate  in  America,  and  therefore  cannot  know  whether  the  Plaintiffs  have 
or  have  not  title  to  recover  against  any  body.  My  third  proposition  is,  that  if  it  had 
been  clear  that  our  bankrupt  laws  have  as  full  effect  in  America  as  they  have  here, 
the  assignees  ought  to  enforce  them  against  the  garnishee,  and  not  against  the  Plaintiffs 
in  error,  with  whom  they  have  notliiiig  to  do:  I  repeat  with  whom  they  have  nothing 
to  do,  because  I  mean  to  negative  [418]  a  4th  proposition,  viz.  that  a  British  subject 
shall  not  be  allowed  to  contiavene  a  British  Act  of  Parliament.  This  proposition  can 
hardly  be  said  to  be  true  in  a  popular  and  vulgar  sense,  and  as  I  take  it,  is  not  tnie  in 
any  sense,  in  which  it  can  be  made  to  bear  upon  the  assignees'  title  to  recover  in  this 
action.  My  la.st  proposition  is,  that  upon  a  judgment  recovered  and  executed,  which 
for  the  sake  of  the  aigument  I  suppose  ought  not  to  have  been  recovered,  an  action 
for  money  had  and  received  will  not  lie  for  any  body,  not  even  for  the  person  against 
whom  the  judgment  has  been  so  unjustly  recovered. 

The  result  of  the  whole  is,  that  upon  this  record  it  cannot  be  collected  that  the 
assignees  have  any  ground  of  action  here  or  elsewhere  against  the  Defendants;  at  any 
rate  this  action  will  not  lie,  and  conseciuently,  in  my  opinion  the  judgment  ought  to 
be  reversed.  But  as  the  majority  of  the  judges  are  of  a  different  opiin'on,  the  judg- 
ment of  this  court  will  be,  that  the  judgment  of  the  Court  of  King's  Bench  be 
affirmed. 

Judgment  affirmed. 
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Bengough  against  Rossiter.     Wednesday,  Feb.  Uth,  1795. 

In  the  Exchequer  Chamber,  in  Error. 

(See  4  Term  Rep.  B.  R.  505.) 

A  bond  given  to  the  sheriff,  conditioned  for  the  appeaiance  of  a  person  arrested  by 
him  on  process  issuing  upon  an  indictment  at  the  quarter-sessions,  is  void.  [The 
Sheriff  can  only  take  a  recognizance  for  their  appearance.] 

Debt  on  bond.  The  Defendant,  after  craving  oyer  of  the  bond,  by  which  he  and 
two  others  became  jointly  and  severally  bound  to  the  Plaintiffs  as  Sheriffs  of  Bristol ; 
and  of  the  condition,  which  was  for  the  Defendant  to  appear  before  the  Mayor  and 
Aldermen  of  Bristol,  justices  assigned  to  keep  the  peace,  &c.,  at  the  next  general 
quarter-sessions  to  be  holden,  &c.,  in  the  Guildhall  in  the  said  city,  on,  &c.  to  answer, 
&c.  touching  a  certain  trespass  and  assault  whereof  he  was  indicted,  pleaded,  that  at 
the  time  of  making  the  said  writing  obligatory,  he  had  been  indicted  for  the  trespass 
and  assault  in  the  condition  mentioned,  and  that  a  capias  was  issued  out  of  the  Court 
of  Sessions  of  Bristol,  directed  to  the  then  Sheriffs  of  Bristol,  commanding  them  to 
take  the  said  Defendant,  and  him  safely  keep,  so  [419]  that  they  might  have  his 
body  before  the  said  justices  in  the  condition  mentioned,  at  the  next  general  quarter- 
sessions,  &c.  there  to  answer,  &c.  The  plea  then  stated  the  delivery  of  the  writ  to 
the  Plaintiffs  as  Sheriffs,  and  the  arrest  of  the  Defendant  by  virtue  thereof,  and  that 
the  Defendant  executed  the  said  bond  with  the  said  condiiion  in  order  to  obtain  his 
discharge  from  out  of  the  custody  of  the  Plaintiffs,  who  thereupon  set  him  at  liberty; 
the  said  indictment  in  the  said  condition  of  the  said  writing  obligatory  mentioned  then 
being  pending  and  wholly  undetermined  ;  and  that  the  Defendant  did  not  upon,  or 
at  any  time  before  or  after  the  making  the  said  writing  obligatory,  or  before  the 
exhibiting  of  the  Plaintiff's  bill,  enter  into  any  recognizance,  or  other  security  whatso- 
ever to  our  said  lord  the  now  king,  for  his  appearance  at  the  said  sessions,  in  the 
condition  of  the  said  writing  obligatory  mentioned,  or  at  any  other  court  or  sessions 
whatsoever,  to  answer  the  said  indictment,  &c.  or  in  any  other  manner  whatsoever 
touching  the  said  trespass,  &c.,  nor  was  any  such  recognizance  or  security  entered 
into  or  given  to  our  said  lord  the  king  in  that  behalf.  The  second  plea  was  the  same 
as  the  former,  except  that  it  stated  that  the  Defendant  while  in  custody  upon  the 
arrest,  executed  the  bond  in  order  to  obtain,  and  in  consideration  of  then  and  there 
obtaining  his  discharge  out  of  custody  ;  which  bond  the  Plaintiffs  accepted  on  the 
occasion  and  for  the  cause  and  consideration  aforesaid,  and  thereupon  then  and  there 
set  at  liberty  and  permitted  the  Defendant  to  escape  and  go  at  large,  &c.,  the  said 
indictment  being  then  pending  and  wholly  undetermined,  &c.  The  third  plea  was 
also  the  same  as  the  first,  as  far  as  the  averment  of  the  Plaintiffs  having  set  the  Defen- 
dant at  liberty,  after  having  executed  the  bond,  in  order  to  obtain  his  discharge  ;  and 
then  was  added  this  further  averment,  that  no  writ  of  venire  facias  issued  or  was  sued 
out  against  the  Defendant  upon  the  said  indictment  mentioned,  &c.,  previous  to  the 
issuing  of  the  said  wiit  of  capias  against  the  Defendant ;  nor  was  he  thereby  or  by 
any  other  writ  or  process  whatsoever  summoned  to  appear  or  answer  to  the  said 
indictment,  before  the  issuing  of  such  writ  of  capias. 

The  Court  of  King's  Bench  having  given  judgment  for  the  Defendant,  on  a 
demurrer  to  these  pleas,  a  writ  of  error  was  brought,  which  was  twice  argued,  the 
first  time  by  Marryat  for  the  Plaintiffs,  and  Lawe.s  for  the  Defendant ;  the  second, 
by  N.  Bond  for  the  Plaintiffs,  and  Gibbs  for  the  Defendant.  As  the  [420]  Court 
(being  divided  in  the  same  maimer  as  in  the  preceding  case  of  Hunter  v.  Phillips) 
entered  fully  into  the  subject  in  giving  judgment,  the  arguments  of  the  counsel  are 
not  stated.  Those  Judges  who  were  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  was  proper,  reasoned  in  the  following  manner  : — 

The  question  in  this  case  is,  whether  the  Sherifl's  of  Bristol  were  enabled  by  the 
statute  of  23  H.  6,  to  take  the  obligation  mentioned  in  the  pleadings  1  Now  though 
the  words  of  the  statute  are  sufficiently  large,  taken  in  their  literal  sense,  to  give 
sheriffs  the  power  of  bailing  on  indictments  of  trespass  before  justices,  yet  the  inter- 
pretation of  this  as  well  as  other  antient  statutes,  must  be  made,  not  merely  according 
to  the  literal  sense,  but  according  to  the  subject-matter,  the  interpretation  of  other 
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statutes  made  in  pari  materi&,  precedents,  tbe  authority  of  text  writers,  and  long  and 
constant  usage.  In  order  to  arrive  at  the  true  interpretation,  it  is  necessary  to  inquire 
what  the  sberiiT's  power  of  bailing  was  antecedent  to  the  statute  in  question.  At 
common  law  the  sheriff  might  bail  either  on  writ  or  ex  officio.  The  latter  power  only 
appertains  to  the  present  inquiry.  This  power  of  bailit)g  ex  officio  was  incident  to 
his  power  of  awaniing  process,  and  giving  judgment  on  indictments.  The  principle 
on  which  it  is  founded  demonstrates  its  extent.  The  first  statute  which  limits  his 
power  is  the  statute  of  Westminster  1st  (3  Ed.  1,  c.  15)  which  was  a  remedial  and  a 
declaratory  law.  In  the  declaratory  part  it  states,  that  except  in  three  cases  therein 
specified,  it  was  doubtful  in  what  case  the  sheriff  ought  to  replevy  prisoners  in  his 
custody ;  and  it  proceeds  to  mention  the  cases,  in  which  he  is  commanded  to  let  them 
on  mainprize,  adding  these  material  words  "  sans  lien  donner  de  leur  biens,"  by  which 
be  is  forbidden  by  necessary  inference,  to  take  an  obligation  for  money.  This  clause 
will  serve  to  interpret  that  of  23  H.  6,  as  will  hereafter  be  shewn.  It  is  evident  that 
this  statute  (Westminster  1)  does  not  extend  to  persons  indicted  before  justices,  who 
did  not  exist  at  the  time  when  it  was  passed.  They  were  created  by  virtue  of  a 
subsequent  statute  i  Ed.  3,  c.  2,  which  first  gave  them  a  power  of  taking  indictments, 
which  were  afterwards  to  be  tried  b\'  the  justices  of  gaol  delivery,  and  which  expressly 
enacts,  "  that  such  as  shall  be  indicted,  or  taken  by  the  said  keepers  of  the  peace,  shall 
not  be  let  to  mainprize  by  the  sheiiffs,  nor  by  none  other  minis-[421]-ter8,  if  they  be 
not  mainpernable  by  the  law,  and  that  such  as  shall  be  indicted,  shall  not  be  delivered 
but  at  common  law."  This  statute  shews  the  policy  of  the  legislature,  which  expressly 
prohibits  the  sheriff  from  bailing,  ex  officio,  persons  indicted  before  justices  ;  for  that 
seems  to  be  the  true  construction  of  this  statute.  It  evinces  the  decided  preference 
given  to  the  jurisdiction  of  the  justices,  and  the  jealousy  entertained  by  the  legislature, 
lest  the  authority  of  the  sherifTs  so  corruptly  exercised,  should  interfere  with  the  new 
and  favourite  jurisdiction.  As  at  the  time  of  making  the  statute  23  Hen.  6,  c.  9, 
sheriffs  had  a  most  extensive  criminal  jurisdiction  in  their  tourns,  and  incidentally  a 
power  of  bailing  persons  indicted  before  them,  the  question  is,  whether  the  power 
given  to  them  of  bailing  by  obligation,  is  to  be  restrained  to  indictments  for  tres- 
pass taken  in  thtir  tourns,  or  to  be  extended  to  indictments  fur  trespasses  before 
justices.  If  the  latter  interpretation  were  to  take  place,  it  would  follow,  that  the 
legislature  would  by  the  same  words  modify  an  existing  power,  and  create  a  new  one 
in  the  same  subject-matter,  without  announcing  such  an  intention.  But  it  seems  to 
be  a  good  rule  of  construction,  that  where  a  statute  modifies  an  existing  power  of 
a  known  officer,  it  shall  not  be  construed  to  give  a  new  power,  unless  such  intention 
be  clearly  expressed,  or  may  be  collected  by  necessary  legal  inference.  And  this 
would  be  the  more  extraordinary  in  the  present  case,  where  the  mischief  to  be  remedied 
is  the  abuse  of  the  then  existing  power  confided  to  the  sheriffs.  If  all  the  antient 
statutes  be  examined  from  Magna  Charta  to  the  1  Elw.  4,  both  inclusively,  a 
period  of  two  hundred  years,  relative  to  the  criminal  jurisdiction  of  sheriffs,  and  to 
the  abuse  of  their  power  of  bailing,  they  will  be  found  most  ample  in  the 
detail  of  the  extortions,  perjuries  and  oppressions  of  tbe  sheriffs  and  their  officers. 
One  grievance  is  stated  in  all  the  statutes ;  they  bailed  for  money  such  as  ought 
not  to  be  bailed,  and  they  extorted  money  from  those  who  were  intitled,  and  demanded 
to  be  bailed.  Their  jurisdiction  was  become  most  odious.  The  legislature  in  every 
reign  abridged  some  part  of  their  power,  and  increased  the  jurisdiction  of  the  justices, 
until  at  last  they  were  deemed  so  ineorrigil)le,  that  their  whole  criminal  jurisdiction  was 
expressly,  and  the  power  of  bailing  for  of-[422]-fences  in  their  tourns  incidentally,  taken 
away,  and  transferred  to  the  justices  of  the  peace,  by  the  statute  1  Edvv.  4,  c.  2,  which 
was  deemed  the  first  and  most  welcome  present  that  a  young  king  on  the  accession  of 
a  new  family  to  the  throne,  could  make  to  his  people.  These  observations  may  serve 
as  an  answer  to  an  argument  that  has  been  used  on  the  part  of  the  Plaintiff  in  error, 
in  considering  this  statute,  namely,  that  as  it  gives  a  new  power  in  civil  cases,  there- 
fore it  may  be  construed  to  give  a  like  power  in  criminal  cases ;  and  that  the  one 
should  be  considered  co-extensively  with  the  other.  But  the  cases  are  also  in  them- 
selves different.  Before  the  passing  the  statute  23  H.  6,  sheriffs  bad  no  power  ex 
officio  to  bail  without  writ,  persons  in  their  custody  on  civil  process  :  they  could  only 
do  so  on  the  wiit  de  homine  replegiando  ;  but  in  criminal  cases  they  had  a  power  of 
bailing  persons  indicted  before  them  in  their  tourns.  In  respect  to  civil  process,  the 
power  of  bailing  given  to  them  was  totally  new;  in  respect  to  criminal  process,  it  was 
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only  new  as  to  the  mode  of  taking  an  obligation  ;  for  the  sheriff  without  writ,  before 
the  statute,  might  have  let  out  on  mainprize  such  persons  as  were  indicted  in  his 
tourn.  This  statute  being  in  pa'i  materia  with  the  statute  of  Westminster  1,  the 
true  exposition  of  the  one  miy  be  found  by  comparing  it  with  the  other.  By  the 
express  terms  of  the  statute,  Westminster,  1,  sheiiffs  are  restrained  from  taking  any 
thing  of  those  they  let  to  bail,  whether  they  be  indicted  for  felony  or  trespass.  This, 
by  necessary  implication,  restrained  the  sheriffs  from  taking  bonds  of  those  whom  they 
bailed.  The  statute  of  23  H.  6,  in  fact  repeals  as  much  of  the  statute  of  Westminster, 
1,  as  prohibits  sheriffs  from  taking  bonds  of  those  who  were  indicted  of  trespasses  in 
their  tourns  ;  but  as  the  statute  of  Westminster,  1,  does  not  extend  to  justices  of 
peace,  the  subsequent  statute  which  in  part  repeals  it,  ought  not  to  receive  a  more 
extensive  construction.  A  contrary  constiuction  of  the  statute  23  Hen.  6  would  be 
inconvenient  in  another  respect,  that  the  sheriff  cannot  judge  what  l>ail  he  ought  to 
require  of  peisons  indicted  before  justices  for  offences  not  appearing  in  the  capias  ;  but 
he  was  under  no  such  difficulty  in  bailing  those  who  were  indicted  in  his  tourn,  for  he 
might  see  the  indictments.  And  no  mischief  can  arise  to  the  public  from  the  con- 
struction contended  for,  since  the  party  in  prison  may  be  [423]  bailed  at  present  by 
the  justices  of  the  peace.  It  can  scarcely  indeed  be  imagined  that  the  uniform  policy 
of  the  legislature,  manifested  in  all  the  other  statutes  from  Magna  Charta  to  the 
1  Edw.  4,  and  the  constant  preference  given  to  the  jurisdiction  of  the  justices,  should 
in  this  statute  alone,  which  equally  condemns  the  excesses  of  the  sheriffs,  be  changed 
and  altered.  The  statute  of  1  Edw.  4  is  clearly  a  virtual  repeal  of  23  H  6,  so  far  as 
respects  indictments  taken  in  the  sheriff's  tourn,  because  it  takes  away  his  power  of 
awarding  process,  and  giving  judgment  on  such  indictments.  From  thence  the 
inference  was  probably  drawn,  that  it  was  a  virtual  repeal  in  toto ;  for  it  would  be  a 
whimsical  construction  of  the  statute  of  1  Edw.  4,  to  make  it  abrogate  the  power  of 
bailing  by  the  sheriffs,  in  respect  to  their  own  jurisdiction,  and  to  let  it  subsist  in 
respect  to  the  jurisdiction  of  the  justices.  Suppose  that  the  sheriff  as  conservator  of 
the  peace  should  have  committed  a  person  to  gaol  for  a  breach  of  the  peace,  and  that 
an  indictment  in  his  tourn  bad  been  found  against  the  person  for  the  offence,  the 
sheriff  could  not  have  bailed  him  :  but  if  the  arguments  on  the  other  side  be  well 
founded,  as  soon  as  the  indictment  had  been  delivered  to  the  justices  of  the  peace,  he 
might  have  bailed  him.  Again,  the  sheriff  coul  1  not  bail  on  indictments  in  his  tourn, 
where  he  could  apportion  the  bail  to  the  magnitude  of  the  offence,  but  he  could  bail 
on  indictments  of  trespass  before  justices  where  he  had  no  rule  to  guide  his  discretion. 
For  these  reasons,  and  from  these  apparent  incongruities,  it  is  evident,  either  that 
indictments  before  justices  are  not  within  the  purview  of  the  statute  23  Hen.  6,  or 
that  the  statute  is  virtually  repeated  in  toto  by  the  statute  1  Eilw.  4.  It  has  been 
alleged,  that  the  statute  of  1  Edw.  4,  could  not  have  been  considered  as  a  repeal  of  the 
statute  of  23  Hen.  6,  because  the  practice  of  bailing,  by  the  sheriff,  prisoners  for 
trespass  by  obligation,  subsisted  after  the  1  Edw.  4,  and  the  year  book  7  Edw.  4,  5,  is 
insisted  on.  In  that  case  the  obligation  was  taken  to  a  stranger.  The  statute 
23  Hen.  6,  was  pleaded,  and  Catesby  a  Serjeant  of  counsel  with  the  Plaintiff,  objects 
to  the  conclusion  of  the  plea,  which  objection  is  allowed.  The  reporter  seems  to  have 
no  other  object  in  view  than  to  give  the  opinion  of  the  court  as  to  the  plea,  for  the 
report  is  very  short,  and  only  to  one  point ;  what  became  of  the  case  afterwards  does 
not  appear.  [424]  No  conclusion  can  be  drawn  from  this  case  of  usage;  it  should 
rather  seem  that  the  sheriff  in  taking  the  bond  in  the  name  of  a  stranger,  was  con- 
scious that  he  coull  not  take  it  in  his  own  name,  and  meant  to  elude  the  law.  The 
authority  of  the  text  writers  is  next  to  be  considered,  and  the  usage  since  the  statute 
of  1  Edw.  4  was  passed.  The  counsel  for  the  Plaintiff  have  insisted  on  the  passages 
in  Fitz.  Nat.  Brtvium  564,  and  565,  Tit.  Mainprize,  where  it  is  laid  down,  that  the 
sheriff  is  bound  by  the  statute  of  23  Hen.  6,  to  let  to  bail  persons  indicted  before 
justices  in  trespass,  if  they  be  not  condemned.  But  in  the  same  chapter,  and  in  the 
next  paragraph,  it  is  likewise  said,  that  the  sheriff,  upon  a  writ  sued  out  of  chancery, 
may  bail  persons  condemned  in  trespass  before  justices,  which  is  clearly  not  law. 
This  shews  the  inaccuracy  of  the  author,  and  invalidates  his  first  proposition,  so  far  as 
it  depends  on  his  authority.  The  first  proposition  relative  to  the  statute  of  23  Hen.  6 
has  nothing  to  do  with  the  writ  of  mainprize  which  is  the  subject  of  the  chapter ;  and 
there  is  a  manifest  contradiction  between  that  and  the  subsequent  paragraph,  in  respect 
to  persons  condemned  by  justices.     From  the  inconsistency  therefore  of  the  paragraph 
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relied  on  with  the  next  that  follows,  and  from  its  irrelevancy  to  the  subject,  there 
arises  a  suspicion  that  it  is  an  interpolation  by  some  injudicious  person.  Stress  has  also 
been  laid  on  what  is  said  by  Hale,  2  P.  C.  132  and  136.  In  the  former  passage 
he  obseives,  that  persons  in  custody  by  wiit  or  process  issuing  from  other  courts, 
although  b:iilable  by  such  courts,  were  not  bailablu  by  the  writ  de  horaine  replegiando, 
nor  by  the  sheriff  virtute  officii,  till  the  passing  of  the  statute  23  Hen.  6,  c.  9.  From 
this  dictum  it  should  appear  that  ho  thought  the  power  of  the  sheriff  was  enlarged  by 
the  statute  ;  and  in  p.  136,  he  expressly  says,  that  in  some  respects  tiie  sheriff's  power 
of  bailing  in  offences  not  capital,  was  enlarged  by  the  statute,  and  that  there  is  not 
only  power,  but  command  to  the  sheriff,  to  let  out  by  sufficient  sureties  parties  arrested 
in  personal  actions,  and  upon  indictments  of  trespass.  But  Lord  Hale  does  not 
furnish  us  with  the  grounds  on  which  his  opinion,  as  far  as  it  can  be  collected  from 
these  dicta,  is  founded,  in  that  accurate  and  satisfactory  manner  which  is  usual  with 
him.  It  does  not  appear,  that  he  anywlieru  considered  the  effect  which  the  statute 
1  Elw.  4,  c.  2,  might  have  upon  the  23  Hen.  6,  c.  9,  admitting  the  sheriffs  power 
[425]  to  have  been  thereby  extended.  To  this  authority  of  Hale  may  be  opposed 
that  of  Hawkins,  who  says,  b.  2,  c.  10,  s.  74,  "there  is  not  the  least  intimation  of  an 
intent  to  enlarge  the  sheriff's  power  in  taking  indictments,  but  the  whole  purport  of 
it  (the  statute  1  Edw.  4)  is  to  restrain  him  from  proceeding  upon  them.  It  has  also 
been  held,  that  tins  statute  takes  away  the  [)ower  which  sheriffs  had  by  the  common 
law,  and  the  statute  23  Hen.  6,  c.  9,  of  bailing  persons  indicted  before  him  in  his 
tourn,  and  obliges  him  to  return  such  indictments  to  the  justices  at  the  next  .sessions." 
And  b.  2,  c.  15,  s.  27.  "It  seems  certain  that  by  the  common  law,  the  sheriff  might 
bail  any  person  who  was  indicted  before  him  at  his  tourn,  for  felony,  or  any  other 
crime  that  is  bailable,  because  he  might  both  award  process,  and  also  give  judgment 
against  the  person  so  indicted  ;  and  it  is  a  general  rule  that  whosoever  is  ju<lge  of  the 
offence  may  bail  the  offender.  But  it  is  holden  that  at  this  day  the  sheriff  has  lost  his 
power  by  reason  of  1  Edw.  4,  c.  2." 

To  the  authority  also  of  Hale  may  bo  opposed  the  silence  of  Lord  Coke  (2  Inst. 
West.  1,  c.  15.  4  Inst.  c.  31)  and  Staunfoid  (B.  2,  c.  18,  tit.  Mainprizu),  who  make 
no  mention  of  the  statute  23  Hen.  6,  though  each  of  them  has  written  expressly  on 
the  subject  of  bail.  Dalton  (Cap.  96)  indeed  mentions  it,  without  the  least  comment, 
and  takes  no  notice  of  1  Edw.  4.  On  the  whole,  therefore,  it  appears  that  no  great 
weight  can  be  laid  on  the  authority  of  text  writers,  who  have  considered  the  stat. 
23  Hen.  6,  in  resptct  to  this  point,  as  an  existing  law,  for  they  do  not  setni  to  have 
paid  much  attention  to  the  subject,  nor  to  have  taken  into  their  consideration  the 
several  statutes  in  pari  materia.  It  is  sufficient  to  warrant  the  judgment  of  the  Court 
of  King's  Bench,  if,  for  the  reasons  already  given,  this  construction  of  the  statute  shall 
only  appear  to  be  probable,  since  the  main  ground  on  which  that  judgment  will  rest  is 
the  universal  usage  that  has  taken  place  ihoughout  the  kingdom,  except  in  the  city  of 
Bristol.  Such  usage  must  now  be  understood  to  have  prevailed  from  the  time  of  the 
statute  1  Pjdw.  4.  Supposing  then  a  construction  of  the  23  Hen.  G,  to  be  doubtful, 
and  that  the  authorities  cainiot  be  reconciled,  constant  usage  would,  in  such  case,  be 
the  best  expositor  of  an  ancient  statute.  For  these  reasons  it  seems  that  the  judgment 
ought  to  bo  affirmed. 

[426]  LOKD  Chief  Ju.stice  Eyre.  I  am  so  unfortunate  as  to  differ  a  second 
time  from  my  Brethren ;  but  I  am  bound  by  my  opinion,  and  it  is  my  duty  to 
deliver  it. 

The  effect  of  the  judgment  in  this  cause  for  the  Defendant  in  error,  is  to  make  the 
solemn  act  and  deed  of  the  party,  his  writing  obligatory  under  seal,  null  and  void. 
The  grounds  in  law  producing  such  an  effect  ought  to  be  clear  and  cogent.  Both 
parties  refer  themselves  to  the  statute  23  H.  6,  c.  9  ;  the  Defendants  in  error  to 
impeach  the  bond,  as  a  bond  taken  by  sheriffs  by  colour  of  their  office  in  other  form 
than  that  which  is  warranted  by  that  statute,  and  therefore  by  the  express  words  of 
the  statute  declared  to  be  void;  the  Plaintiffs  in  error  to  maintain  the  bond,  as  made 
to  them  by  the  name  of  their  office,  upon  the  condition  and  in  the  form  warranted 
and  even  required  by  that  statute.  If  the  words  of  the  statute,  according  to  their 
literal  and  obvious  interpretation,  were  to  be  our  sole  guide,  this  bond  must  be  held 
to  be  good  ;  for  that  statute  requires,  "that  sheriffs  shall  let  out  of  prison  all  manner 
of  persons  by  them  arrested,  or  being  in  their  custody  by  foice  of  any  writ,  bill,  or 
warrant,  in  any  action  personal,  or  by  cause  of  indictment  of  trespass,  upon  reasonable 
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sureties  of  sufficient  persons,  having  suflBeient  within  the  counties  where  such  persons 
be  so  let  to  bail  or  mainprize,  to  keep  their  days  in  such  place  as  the  said   writs,  bills, 
or  warrants  shall  require  ;"  and  the  obligation  to  be  taken  for  any  cause  aforesaid,  of 
any  person  or  by  any  person  which  shall  be  in  their  ward,  is  to  be  to  themselves  by 
the  name  of  their  office,  upon  condition  that  the  piisoner  shall  appear  at  the  day  con- 
tained in  the  writ,  bill,  or  warrant,  and  in  such  |jlace  as  the  writ,  bill,  or  warrant  shall 
require.     Such  being  the  requisition  of  the  statute,  thi^  is  in  point  of  fact  an  obligation 
made  to  the  Plaintiffs  in  eiror,  by  the  name  of  their  office  by  the  Defendant  in  error, 
who  was  in  their  ward  by  the  course  of  the  law  upon  a  capias  by  cause  of  an  indict- 
ment of  trespass,  upon  condition  that  he  should  appear,  which  is  keeping  his  day  at 
the  general  quarter-sessions,  which  was  the  place  in  which  the  writ  required  him  to 
appear.     But  it  has  been  argued  that  by  construction,  the  words  "by  cause  of  indict- 
ment of  trespass  "  in  the  first  of  the  two  branches  of  the  statute,  which  I  have  stated, 
are  to  be  qualified  and  restricted  to  indictment  of  trespass  before  the  sheriff  in  his 
tourn,  and  it  is  added,  that  by  an  implication  from  the  statute  of  1  Ed.  4,  which  statute 
takes  from  the  sheriff  [427]  the  power  of  proceeding  upon  indictments  taken  before  him 
in  his  tourn,  sheriffs  have  no  power  under  23  H.  6  to  let  out  of  prison  upon  surety 
any  persons  arrested  or  being  in  their  custody  by  cause  of  indictment  of  trespass.     I 
may  have  occasion  to  take  some  notice  of  this  implication  hereafter ;  at  present,  I  shall 
only  observe  upon  it,  that  it  will  suffice  for  the  Defendant  in  error,  if  he  can  make 
out  that  the  indictment  for  trespass  mentioned  in  the  statute  of  23  H.  6  means  indict- 
ment taken  before  the  sheriff  in  his  tourn,  even  though  he  should  fail  to  establish  his 
implication  from  the  statute  of  1  Ed.  4  ;  for  I  agree,  that  if  by  the  statute  23  H.  6 
the  sheriff  could  only  bail  persons  in  his  custody  upon  indictment  of  trespass  taken 
before  him  in  his  tourn,  this  obligation  by  a  person  arrested  by  capias  upon  an  indict- 
ment taken  before  the  justices  at  their  quarter-sessions,  will  be  null  and  void.     To 
maintain  the  proposition  as  I  have  stated  it,  on  the  part  of  the  Defendant  in  error,  he 
must  begin  with  proving,  that  by  the  true  construction  of  the  statute  23  H.  6,  the 
indictment  of  trespass  there  mentioned,  means  an  indictment  taken  before  the  sheriff 
in  his  tourn.     If  he  argues,  that  because  the  statute  1  Edw.  4  hath  taken  from  the 
sheriff  the  power  of  proceeding  upon  indictments  taken  before  him  in  his  tourn,  there- 
fore by  implication  the  sheriff's  power  of  taking  bail  upon  indictments  for  trespass 
under  the  statute  of  23  H.  6  is  taken  away,  he  begins  at  the  wrong  end.     It  may  be 
taken  away,  if  it  never  extended  to  any  indictments  but  those  taken  before  him  in  his 
tourn,  but  if  it  did  extend  further,  there  is  no  colour  for  such  an  implication  :  he  must 
first  prove,  therefore,  that  it  did  extend  no  further.     But  this  he  has  not  proved  to 
ray  satisfaction.     Such  a  construction  of  the  statute  would,  in  my  judgment,  be  as 
contrary  to  the  spirit,  as  it  would  be  to  the  letter  of  it.     I  am  of  opinion  that  neither 
the  letter  nor  the  spirit  of  the  statute,  nor  the  law  as  it  stood  at  the  time  of  the  making 
of  the  statute,  nor  the  law  as  it  stands  at  this  day  respecting  bail  and  mainprize,  will 
bear  out  such  a  construction, — I  go  further, — will  admit  of  it.     This  proposition  I 
take  to  be  clear,  at  the  common  law,  and  in  the  result  of  all  the  old  statutes  upon  the 
subject,  all  persons  in  custody  upon  mesne  process  for  any  cause  short  of  treason  or 
felony  (some  forest  cases,  and  cases  of  commitments  per  [428]  speciale  mandatum 
(Hawk.  b.  2,  c.   15,  s.  36,  37,  38,  tit.   Bail.    2   Inst.    186),   perhaps  excepted)   were 
replevisable,  and  were  to  be  delivered  out  of  prison  by  those  who  had  the  custody  of 
them,  who  were  principally  sheriffs,  and  bailiffs  of  franchises  upon  security.     All  the 
writers  agree,  that  the  sheiiff  did  ex  officio  deliver  to  mainprize  all  such  persons  in 
custody  upon  mesne  process,  issued  by  himself.     It  appears  from  the  register,  as  well 
as  from  all  the  text  writers,  that  either  by  the  writ  de  homine  replegiando,  or  de 
manucaptione,  (not  to  mention  the  writ  de  odio  et  atia,  which  being  very  special,  and 
confined  to  one  case,  I  pass  by,)  the  sheriff  did  deliver  to  mainprize  ail  persons  in 
custody  upon  mesne  process  issued  by  himself.     It  also  appears  from  the  register,  that 
the  f  I  lends  of  the  persons  in  custody  might,  if  they  thought  fit,  go  to  the  Court  of 
Chancery,  and  there  take  those  persons  to  mainprize,  and  then  obtain  a  writ  to  the 
sheriff  to  deliver  them.     Assuming  it  therefore,  as  the  law  of  the  land,  that  in  one 
manner  or  other  all  persons  in  custody  on  mesne  process  on  indictments  for  trespass 
were  replevisable  by  the  sheriff,  and  also  by  Chancery,  in  which  last  case,  the  sheriff 
was  the   minister  to  deliver    the  party,   I  ask,   whether  when  a  mode   was    to   be 
devised  for  taking  bail  in  all  personal  actions,  it  was  not  sound  policy,  and  in  the 
strictest  analogy  to  the  law  as  it  then  stood,  that  P.irliiment  should  interpose  to  give 
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ease  to  the  subject  by  substituting  the  ready  and  cheap  method  of  taking  bail,  and  to 
romovo  the  nceasioiia  nf  thn  extortion  nientiniied  in  the  preamble  of  the  statute,  by 
requiriTig  and  compfllint;  the  sheiirt'  to  take  bail  in  the  cise  of  all  indietnierits  for 
trespass,  in  the  ronrn  of  the  circnitons  and  expensive  courfie  hy  wiit.  or  by  taking  the 
prisoner  to  niainprize  in  the  Court  of  Chancery.  I  coiife.ss  I  dirl  not  imagine  that  any 
man  could  read  the  statute  of  23  H.  6,  supposing  the  ground  which  I  have  taken  to 
be  solid,  and  doubt  whether  it  was  the  meaning  of  that  statute  to  give  this  easy  mode 
of  letting  to  bail  jjersons  in  custody  on  mesne  process  in  the  case  of  all  indictments 
for  trespass.  The  language  nf  the  statute  is  not  neutral  in  this  argument,  it  is  not 
only  proper  for  the  case  of  mesne  process  on  all  indictments,  wheiesoever  found,  but 
the  whole  composition  and  arrangement  of  the  words  of  this  branch  of  the  statute, 
and  the  whole  context  requiie,  that  the  relief  intended  for  the  subject  shr>uld  not  be 
confined  to  the  case  of  process  upon  indictments  before  the  sheriff' himself,  ami  in  truth 
hardly  admit  of  that  case  being  included  in  the  statute.  Let  the  words  of  the  statute- 
book  speak  for  theni-[429]  selves  :  "And  that  the  snid  sheriffs,  and  all  other  officers 
and  ministers  aforesaid,  shall  let  out  of  prison  all  niinner  of  persons  bv  them  or  any 
of  them  arrested,  or  being  in  their  custody  by  force  of  any  writ,  hill,  or  warrant, 
in  any  action  personal,  or  by  cause  of  indictment  of  trespass  upon  reasonable  sureties 
of  sufficient  |)ersons  having  sufficient  within  the  counties  where  such  persons  be  so  let 
to  bail  or  mainprize,  to  keep  their  days  in  such  place,  as  the  said  writs,  hilLs,  or 
warrants  shall  require."  That  these  were  words  proper  to  be  used  by  the  legislature, 
supposing  them  to  have  intended  to  extend  the  provision  to  all  indictments  for  trespass 
wheresoever  taken,  I  think  no  man  will  deny.  Let  us  attend  to  the  arrangement  of 
them  :  they  close  the  enumeration  of  the  cases,  in  which  the  sheriffs  and  other  officers 
are  to  let  persons  out  of  prison.  "By  cause  of  indictment  of  trespass"  is  as  compre- 
hensive a  term,  as  "any  action  jiersonal  "  which  immediately  precedes  it ;  and  it  stands 
part  of  an  enumeiation  of  cases,  followed  by  the  declaration  of  the  condition  upon 
which  all  these  persons  are  to  be  let  out  of  prison.  Now  mark  the  condition,  it  is 
upon  reasonable  sureties,  itc.  "to  keep  their  days  in  such  place  as  the  said  writs,  bills, 
or  warrants  shall  require."  This  co!idition,  from  the  nature  of  it,  as  well  as  from  the 
place  it  holds  in  the  composition  of  the  whole  period,  must  apply  to  persons  arrested 
upon  indictments  of  trespass,  as  well  as  to  persons  arrested  in  personal  actions.  Then 
let  it  be  considered  for  what  these  persons  arrested  on  indictments  of  trespass  are  to 
give  sureties.  It  is  "  to  keep  their  days  in  such  place  as  the  siid  writs,  bills,  or 
warrants  shall  require ;"  apply  these  words  to  the  personal  actions,  and  they  mark 
distinctly  that  it  is  a  personal  action  in  any  place  and  before  any  court.  Can  they 
be  construed  differently  as  applied  to  the  indictment  for  trespass?  AtuI  parliiulaily, 
can  they,  without  extraordinary  violence,  be  tied  up  to  one  place  only,  the  sherifi's 
own  tonrnl  I  will  here  observe,  that  the  condition  for  keeping  their  day  in  such 
place  as  the  said  writs,  bills,  or  warrants  shall  rtquire,  being  necessarily  applicable  to 
the  case  of  persons  arrested  by  cause  of  indictment  of  trespass,  as  well  as  to  persons 
arrested  in  personal  actions,  will  afTord  an  answer  to  a  verbal  criticism,  by  which  it 
was  attempted  to  restrain  the  writ,  bill,  or  warrant  in  the  first  pait  of  the  sentence  to 
the  personal  action.  That  criticism  had  its  use;  it  was  meant  to  smooth  [430]  the 
way  for  a  limited  construction  of  the  words,  "indictment  of  trespass,"  consistent  with 
a  general  construction  of  the  words  "  personal  action  ;  "  for  which  there  could  hardly  be  a 
colour,  if  the  words  "  writ,  bill  or  warrant,"  were  understood  to  applv  to  both.  That 
they  must  apply  to  both,  is  not  oidy  manifest  from  the  frame  and  corapisition  of  the 
whole  paragraph,  but  this  absnidity  will  follow  if  they  are  not  so  understood,  that 
the  legislature  must  be  supposed  to  have  intended  to  command  the  sheiiflfs  and  other 
officers,  to  let  pensons  arrested  on  some  indictments  of  trespass  rmt  of  prison,  without 
any  condition  at  all.  This  condition  of  keeping  their  day,  &c.  being  necessarily 
applicable  to  the  persons  indicted  of  tiespass,  this  further  observation  arises  upon  the 
terms  of  it.  They  are  to  keep  their  day  in  such  place  as  the  writs,  hills  or  warrants, 
shall  require  ;  in  a  subsequent  branch  of  the  statute  this  is  explained  to  mean,  that 
the  prisoners  shall  appear  at  the  day,  and  in  such  places,  as  the  writs,  bills  or  warrants 
shall  require,  which  I  take  to  be  perfectly  inapplicable  to  the  case  of  a  piisoner  in 
custody  on  an  indictment  in  the  sheriff's  tourn,  who  would  stand  committed  till  he 
should  be  delivered  in  due  course  of  law.  If  we  consider  this  branch  of  the  statute 
with  the  whole  context,  we  shall  find  that  it  is  a  ])art  of  a  general  plan  for  the  regula- 
tion of  the  conduct  of  sheriffs  and  other  officers,  in  their  ministerial  capacity  only, 
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and  in  respect  of  articles  in  which  they  have  a  duty  in  common.  It  was  hardly  to 
be  expected,  that  in  a  well  digested  statute  of  such  a  kind,  one  should  find  so 
anomalous  a  provision  crowded  in  as  a  regulation  of  the  conduct  of  the  sheriff  in  his 
judicial  capacity,  in  which  he  must  always  act  when  he  lets  out  of  prison  upon  surety 
persons  taken  ujjan  indictments  before  himself  in  his  tourn.  When  the  legislature 
thought  fit  to  interpose  for  the  regulation  of  the  conduct  of  sheriffs  in  their  judicial 
capacity,  as  was  done  in  the  first  year  of  the  reign  of  Edw.  4,  when  the  act  passed 
authorizing  justices  of  peace  to  award  process  upon  indictments  taken  in  sheritfs' 
tourns,  they  confined  themselves  strictly  to  his  judicial  capacity,  and  stewards  and 
bailiffs  of  franchises,  who  are  connected  with  him  in  his  ministerial  capacity  only, 
are  not  even  mentioned  in  the  act.  That  statute  requires  him  to  send  indictments 
taken  before  him  in  his  tourn,  to  the  justices  of  the  peace  at  their  next  sessions,  who 
are  to  issue  process  upon  them,  and  forbids  the  sheriff  to  issue  any  such  process.  The 
text  writers  have  taken  occasion  from  hence  to  [431]  imply,  upon  very  probable 
grounds,  that  this  takes  away  the  power  of  a  sheriff  to  bail  ex  officio,  as  at  the  common 
law,  which  power  to  bail  they  suppose  to  be  inherent  in  the  power  to  proceed  ;  and 
from  thence  it  was  too  hastily  concluded,  in  the  argument  in  this  cause,  that  the 
sheriff's  power  to  bail  persons  arrested  upon  indictments  of  trespass,  under  the  statute 
23  H.  6,  which  is  not  ex  officio,  nor  at  the  common  law,  nor  inherent  in  his  judicial 
capacity,  but  wholly  attached  to  his  ministerial  capacity,  as  I  have  before  observed, 
was  also  by  implication  taken  away.  But  so  far  is  this  consequence  from  being  just, 
that  I  think  it  might  be  maintained,  that  in  the  case  of  a  person  arrested  by  virtue 
of  process  from  the  sessions,  upon  an  indictment  taken  before  the  sheriff  in  his  tourn, 
and  removed  according  to  the  statute  of  1  Ed.  4,  though  the  sheriff  could  not  bail 
him  ex  officio,  he  would  be  bound  to  bail  him  by  the  statute  of  23  H.  6.  Some 
passages  in  Mr.  Serjeant  Hawkins's  book  in  bis  chapter  upon  bail,  have  been  supposed 
to  countenance  this  notion,  that  the  statute  of  1  Ed.  4  hath,  by  implication,  taken 
away  the  sheriff's  power  to  bail  on  indictment  for  trespass,  by  virtue  of  the  statute  of 
23  H.  6.  But  if  those  passages  are  considered  with  their  context,  and  with  other 
passages  upon  the  same  subject,  in  2  Hale's  Pleas  of  the  Crown,  c.  17,  it  will  manifestly 
appear  that  they  have  been  misunderstood.  The  passage  in  Hawkins  relied  upon,  was 
a  part  of  the  27th  section  of  c.  15,  b.  2,  title  "Bail."  I  will  barely  state  it  with  its 
context;  it  will  speak  for  itself.  "  But  it  seems  certain  that  by  the  common  law  the 
sheriff  might  bail  any  person  who  was  indicted  before  him  at  his  tourn,  for  felony 
or  any  other  crime  that  is  bailable,  because  he  might  both  award  process  and  also 
give  judgment  against  the  person  so  indicted  :  and  it  is  a  general  rule  that  whosoever 
is  judge  of  the  offence  may  bail  the  offender.  But  it  is  holden,  that  at  this  day,  the 
sheriff  has  lost  his  power,  by  reason  of  1  Ed.  4,  c.  2,  by  which  it  is  enacted,  that  the 
sheriff  shall  not  proceed  on  any  such  indictment,  but  shall  remove  it  to  the  next 
sessions  of  the  peace."  What  is  the  power  which  Hawkins  supposes  the  sheriffs  to 
have  lost  by  reason  of  1  Ed.  4?  Evidently  that  power  which  he  says  the  sheriff  had 
at  the  common  law,  because  he  might  award  process.  Having  thus  shewn  what 
Hawkins  has  not  said  respecting  the  statute  23  H.  6,  I  will  now  state  [432]  what 
Fitzherbert  in  his  Natura  Breviura  has  said,  respecting  the  sheriff's  taking  bail  on 
indictment  of  trespass.  The  passage  I  refer  to  is  in  fo.  565  of  the  edition  by  Sir  M. 
Hale,  upon  which  circumstance  I  wouM  observe,  that  the  opinion  of  Fitzherbert,  who 
wrote  long  after  the  passing  of  the  act  of  1  Ed.  4,  for  he  was  a  judge  of  the  Court  of 
Common  Pleas  in  the  time  of  Henry  8,  has  in  a  degree  the  sanction  of  the  whole 
intervening  period  between  him  atid  Sir  M.  Hale,  who  published  his  edition  in  the 
year  1G60  ;  for  it  can  hardly  be  imagined,  that  if  the  law  had  been  taken  to  be  other- 
wise during  any  part  of  that  period  and  particularly  in  Sir  M.  Hale's  own  time,  that 
he  would  have  suffered  it  to  pass  without  observation.  The  passage  is  thi?,  "  If  a  man 
be  sued  in  debt  or  trespass,  and  be  arrested  by  capias  or  exigent,  and  kept  in  prison, 
he  may  sue  a  writ  to  the  sheriff  out  of  the  Chancery,  to  take  bail  of  him  to  appear 
at  a  day,  &c.  and  that  he  set  him  at  liberty,  &c.  But  now  by  the  statute  made  23  H.  6, 
every  sheriff  is  bounden  to  let  to  bail  every  otie  in  his  custody  who  is  arrested  by 
writ,  bill  or  warrant,  in  any  action  personal,  or  upon  indictment  of  trespass,  if  they 
offer  reasonable  sureties  to  appear  at  the  day,  &c.,  in  such  places  where  the  writ,  bill, 
&c.  is  returnable."  The  case  cited  at  the  Bar  from  the  Year  Book  of  7  Ed.  4,  fo.  5, 
pi.  15,  which  arose  upon  a  bond  for  the  appearance  of  a  person  arrested  on  an  indict- 
ment for  trespass,  which  was  held  to  be  void,  because  not  made  to  the  sheriff  by  his 
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name  of  oflSce,  according  to  the  statute  of  23  H.  6,  is  a  case  in  point  against  this 
extravagant  notion  of  the  eflfcct  of  the  statute  of  1  Ed.  4,  and  aflfords  a  very  strong 
inference  that  the  statute  23  H.  6  was  at  that  time  understood  to  extend  to  indictments 
for  trespass,  and  that  it  was  the  practice  of  the  sheriff  to  take  bail  in  that  case.  I  have 
not  been  able  to  trace  when  it  began  to  grow  into  disuse  ;  I  agree  that  it  is  now  gone 
into  disuse  in  a  very  great  degree,  and  I  conjecture  that  it  could  not  have  been  in 
general  use  even  in  Sir  P^ilward  Cokes  time,  or  at  any  time  since  ;  for  I  believe  neither 
he  nor  Hawkins,  when  they  are  treating  of  bail  in  criminal  cases,  take  the  least  notice 
of  the  statute  of  23  H.  6  as  applicable  to  the  case  of  bail  on  indictment  for  trespass. 
Sir  M.  Ilale  does  mention  the  statute,  but  passes  it  over  without  observation.  Why 
it  should  have  gone  into  disuse  is  very  easily  accounted  for.  Justices  of  the  peace 
have  authority  by  statute  in  some  cases,  in  others,  as  incident  to  their  judicial  autho- 
[433]-rit)',  to  take  bail,  and  to  take  bail  by  recognizance,  which  is  more  effectual  than 
bail  by  obligation.  The  Court  of  King's  Bench,  and  the  individual  judges  of  that 
court  take  bail,  and  the  application  is  now  made  to  them.  This  disuse  seems  to  have 
puzzled  the  framers  of  the  4  and  5  W.  &  M.  c.  18.  The  statute  of  23  H.  6  had 
excepted  out  of  the  number  of  persons  to  let  out  of  prison,  upon  surety  by  that  act, 
such  as  should  be  in  ward  by  capias  utiagatum.  The  statute  of  4  and  5  W.  &  M. 
directs  the  sheriff  to  let  one  in  w.uii  by  capias  utiagatum  out  of  prison,  and  it  pro- 
vides, that  all  persons  outlawed  in  the  Court  of  King's  Bench,  other  than  for  treason 
or  felony  which  must  I  think  include  ouilawr3'on  indictment  for  trespass,  and  arrested 
upon  any  capias  utiagatum  out  of  the  said  court,  should  be  let  out  of  prison  by  the 
sheriff  upon  surety.  That  is  a  repeal  of  the  saving  in  23  H.  6,  and  seems  to  be  an 
extension  of  the  power  given  by  that  statute  to  the  sheriff,  to  bail  in  the  case  of 
indictment  for  trespass.  But  then  the  statute  proceeds  to  regulate  the  terms  upon  which 
the  party  is  to  be  discharged,  with  reference  to  personal  actions  only,  for  the  sheriff 
is  to  take  an  attorney's  engagement  to  appear,  or  a  bail  bond,  as  it  may  happen  to  be 
a  case  where  a  special  bail  is  oris  not  required.  But  let  this  non-user  be  of  an  old  or 
a  late  date,  will  it  repeal  this  statute  of  23  H.  6,  as  to  bail  on  indictments,  when  as 
to  every  other  part  of  it  it  is  daily  and  hourly  acted  upon?  Could  it  be  said  to  the 
Court  of  Chancery,  that  it  shall  not  issue  the  writ  de  homine  replegiando,  because  the 
habeas  corpus  act  has  provided  another  and  a  better  remedy,  or  that  it  shall  not  issue 
the  writ  de  manucaptione,  nor  let  a  prisoner  to  mainprize,  by  its  own  immediate 
authority,  because  since  the  passing  of  this  statute  of  23  H.  6  it  has  not  been  the 
practice  to  apply  to  that  court?  If  this  is  not  to  be  said,  I  cannot  discover  upon  what 
grounds  of  law  this  bond  is  to  be  impeached,  unless  a  great  deal  more  can  be  made  than 
I  conceive  can  be  made  in  this  case,  or  ought  to  be  made  in  any  case  of  the  argument 
ab  inconvenienti.  Justices  of  the  peace  may  be  fitter  to  be  trusted  with  a  discretion, 
as  to  the  quantity  of  security  to  be  taken  on  indictment  for  trespass,  than  sheriffs. 
The  judges  of  the  Court  of  King's  Bench,  are  in  my  judgment  filter  to  be  trusted 
with  such  a  discretion,  and  both  justices  of  the  peace  and  the  judges  take  a  better 
security  than  sheriffs  can  take.  Let  then  the  legislatiirti,  if  the  matter  is  of  sufficient 
weight  to  merit  its  interposition,  alter  the  law.  [434]  When  it  was  said,  that  the 
sheriff  who  cannot  take  a  recognizance,  and  must  take  a  bond,  will  put  the  mf)ney  in 
his  own  pocket,  if  the  party  should  not  appear  at  the  day,  that  the  (irosecutor 
will  have  no  remedy,  and  that  the  public  justice  of  the  country  will  be  defeated,  I 
answer  that  this  is  not  well  uuderstoo<i.  I  take  it,  that  as  well  in  cases  of  arrest  upon 
indictments  for  trespass,  as  personal  actions,  if  the  sheriff  has  let  the  pnrty  out  of 
prison  upon  bail,  he  must  return  a  cepi  corpus;  and  when  he  has  made  that  return, 
he  is  by  the  express  words  of  the  statute  of  23  H.  6  in  the  14th  branch  of  the  first 
section,  chargeable  to  have  the  body  of  the  person  at  the  day  of  the  return,  according 
to  the  course  of  the  court ;  if  he  has  not  the  body  to  produce,  I  say  that  he  is  to  be 
amerced,  and  being  amerced  he  may  then,  and  not  till  then,  put  the  bond  in  suit  to 
reimburse  himself.  This  is  laid  down  in  Dalton's  Sheriff,  and  this  I  take  to  have  been 
the  ancient  course  of  proceeding  in  all  cases  where  the  sheriff  had  not  the  body  ready 
after  his  return  of  cepi  corpus,  though  I  have  not  hitherto  been  able  to  trace  when  the 
mode  of  proceeding  by  attachment  against  the  sheriff  was  first  substituted  in  the  room 
of  the  amercement  (a).     If  this  be  so,  the  inconvenience  is  far  less  urgent  than  it  was 

(a)  Though  there  are  soms  instances  of  a'tachments  b-iing  granted  against  sheriffs 
for  a,  total  disobadience  to  the  king's  writ,  as  in  43  Ed.  3,  26,  pi.  5,  and  other  books, 
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supposed  to  be  ;  but  more  or  less  urgent,  I  am  of  opinion  that  it  cannot  repeal  the 
statute  of  23  H.  6 ;  that  there  is  nothing  to  impeach  the  validity  of  this  bond,  and 
consequently  that  the  [435]  judgment  of  the  court  of  King's  Bench  is  erroneous  and 
ought  to  be  reversed.  But  as  the  majority  of  the  judges  are  of  a  different  opinion, 
the  judgment  of  the  court  must  be  affirmed. 
Judgment  affirmed. 

Brooke  against  Willet.    Thursday,  Feb.  12th,  1795. 

Where  the  Plaintiff  in  replevin  pleads  several  pleas  in  bar  of  an  avowry,  on  which 
issues  are  joined,  and  one  of  them  is  found  for  him,  which  establishes  his  right  of 
action,  and  the  others  for  the  Defendant,  and  the  judge  does  not  certify  under  stat. 
4  Anne,  c.  16,  the  Defendant  is  intitled  to  the  costs,  not  only  of  the  pleadings  which 
form,  but  also  of  the  trial  of  those  issues  which  are  found  in  his  favour  (a). 

In  this  action  of  replevin  (ante,  224),  the  declaration  contained  two  counts,  the 
first  for  taking  sheep  at  the  parish  of  Mildenhall  in  a  place  called  Undley  Common 
the  second,  for  taking  them  at  the  parish  of  Lakenheath  in  a  place  called  Undley 
Common. 

To  the  first  count  non  cepit  was  pleaded,  on  which  issue  was  joined,  and  found  for 
the  Defendant.  To  the  second,  avowry  for  damage-feasant  to  the  Defendant's  right 
of  common  for  all  commonable  cattle,  except  sheep. 

Pleas  in  bar,  1.  A  prescription  for  common  for  20  sheep  on  the  locus  in  quo,  viz. 
Undley  Common,  on  which  issue  was  joined  and  found  for  the  Plaintiff.  2.  Common 
by  cause  of  vicinage,  on  which  the  issue  was  found  for  the  defendant ;  and  the  judge 
did  not  certify  that  the  Plaintiff  had  probable  cause  for  pleading  such  matter,  under 
4  Ann.  c.  16.  And  now  a  rule  being  granted  to  shew  cause  why  the  prothonotary 
should  not  tax  the  Defendant  the  costs  of  those  issues  which  were  found  for  hira,  and 
why  they  should  not  be  deducted  from  the  costs  of  that  issue  which  was  found  for  the 
Plaintiff,  and  also  from  the  general  costs  of  the  cause  to  which  the  Plaintiff  was 
intitled,  by  having  one  issue  found  in  his  favour,  by  which  it  appeared  that  he  had  a 
cause  of  action, 

Le  Blanc,  Serjt.,  shewed  cause.  By  the  practice  in  this  court  the  Plaintiff  having 
obtained  a  verdict  on  any  one  issue,  is  intitled  to  the  costs,  not  only  of  that,  but  also 
of  all  the  others,  though  found  for  the  defendant.  Bull.  N.  P.  33-3,  Mic.  4  Geo.  3. 
Bridges  v.  Raymond,  2  Black.  800.  Norris  v.  JFaldran,  ibid.  1199.  This  being  the 
general  rule,  the  next  question  is,  in  what  manner  the  stat.  4  Anne,  c.  16,  is  to  be 
construed  ?  That  statute  s.  4  enacts,  "  that  it  shall  be  lawful  for  any  Defendant  or 
tenant  in  any  action  or  suit,  or  for  any  [436]  Plaintiff  in  replevin,  with  the  leave 
of  the  Court,  to  plead  as  many  several  matters  as  he  shall  think  necessary  for  his 

yet  where  there  was  a  return  of  cepi  corpus,  and  the  sheriff  did  not  produce  the 
Defendant,  the  mode  of  compelling  him  so  to  do,  was  an  amercement,  Year  Books, 
7  Hen.  4,  11.  11  Hen.  4,  .57.  36  Hen.  6,  24.  27  Hen.  8,  29,  cited  Bro.  Abr.  tit. 
Amercement,  1  Roll.  Abr.  93,  pi.  17.  8  Co.  40  K  Cro.  Eiiz.  624,  808,  8.52.  1  Ventr. 
55,  85.  2  Saund.  60.  3  Mod.  84.  3  Salk.  314.  Dalton  Sher.  c.  37.  Lilly's  Prac. 
Reg.  83.  Stat.  13  Car.  2,  St.  2,  c.  2,  s.  3.  This  practice  of  amercing  the  sheriff 
appears  to  have  continued  from  the  earliest  times  down  to  the  beginning  of  the  reign 
of  Geo.  2,  and  to  have  given  way  to  the  proceeding  by  attachment,  at  some  period 
between  the  years  1724  and  1729:  for  in  Bohun,  Instit.  Leg.  24  and  25,  third  edit. 
1724,  an  amercement  is  pointed  out  as  the  method  to  compel  the  sheriff  to  return  the 
writ,  and  also  to  bring  in  the  body,  after  being  ruled,  not  a  word  being  mentioned  of 
an  attachment  for  that  purpose:  in  the  Instr.  Cler.  B.  R.  7th  edit.  1727,  vol.  i.  pp.  57, 
58,  an  amercement  is  mentioned  as  the  course  usually  pursued  after  ruling  the  sheriff 
to  bring  in  the  body  ;  or  after  a  peremptory  rule  an  attachment,  as  being  a  more 
speedy  way  of  proceeding.  And  in  the  case  of  Smith  v.  Norton,  Mic.  Geo.  2,  1729. 
1  Barnardist.  Rep.  B.  R.  246,  on  motion  for  an  attachment  for  not  bringing  in  the 
body  after  several  rules,  it  is  stated  that  amercements  only  used  to  be  the  method  of 
enforcing  these  rules,  but  lately  they  had  granted  attachments." 

-"  -----  -  -  ~  ■  " Cook  V.  Green,  5  Taunt.  594. 


(a)  [Vide  Folium  v.  Simpson,  2  Bos.  and  Pull.  368. 
Othir  V.  Calvert,  1  Bingh.  275.     Tidd's  Pr.  712,  Slh  edit.] 
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defence."  And  a.  5  provides,  "  that  if  any  such  matter  shall  upon  a  demurrer  joined, 
be  judged  insuflicieiit,  costs  shall  be  given  at  the  discretion  of  the  court ;  or  if  a  verdict 
shall  be  found  u[ion  any  issue  in  the  said  cause,  for  the  Plaintiff  or  Demandant,  costs 
shall  also  be  given  in  like  manner,  unless  the  judge  who  tried  the  said  issue  shall 
certify  that  the  said  Defendant  or  tenant,  or  Plaintiff  in  replevin  had  a  probable  cause 
to  plead  such  matter  which  upon  the  said  issue  shall  be  found  against  him."  Now  it 
has  been  determined,  that  this  statute  extends  only  to  the  costs  of  the  pleadings,  and 
does  not  include  those  of  the  issues,  Page  v.  Creed,  3  Term  Rep.  B.  R.  391. 

Adair,  Serjt.,  contr<\,  urged  the  distinction  taken  in  Butcher  v.  Green,  Doug).  677 
(8vo  Edition)  viz.  that  where  the  general  issue  only  was  pleaded,  and  a  verdict  found 
for  the  Plaiiiiiff  on  some  counts,  and  for  the  Defeinlant  on  the  other.«,  there  the 
Defendant  was  not  intitied  to  his  costs  on  those  counts  which  weie  found  for  him  ;  but 
where  different  issues  were  joined  on  different  pleas,  there  the  Defendant  was  allowed 
the  costs  of  the  issues  which  were  found  in  his  favour.  He  also  cited  Dodd  v.  Joddrell, 
2  Term  Rep.  B.  R.  23-5,  in  which  it  was  holden,  that  where  some  issues  in  replevin 
were  found  for  the  Plaintiff  which  intitied  him  to  judgment,  and  others  for  the  Defeii 
dant,  the  Defendant  should  be  allowed  the  costs  of  those  issues  which  were  found  for 
him,  out  of  the  general  costs  of  the  verdict,  unless  the  judge  should  certify. 

After  time  taken  to  consider,  the  court  on  this  day  declared  that  it  appeared  upon 
inquiry  to  be  by  no  means  the  settled  practice  of  the  court  of  King's  Bench  to  conBne 
the  statute  4  Ann.  c.  16,  to  the  costs  of  the  pleadings  in  all  cases,  and  that  both  on  the 
words  and  spirit  of  the  statute,  and  on  principles  of  justice,  the  Defendant  was  entitled 
to  have  the  costs  allowed  of  the  trial  of  the  issue  which  was  found  for  him,  and  not  of 
the  pleadings  alone.     The  rule  therefore  was  made  absolute. 

Rule  absolute. 

[437]     li.vTKOW  against  Eamer  and  Burnett  Sheriff  of  Middlesex.     Thursday, 

Feb  12th,  1795. 

An  inquisition  made  by  the  sheriff's  jury  to  ascertain  to  whom  the  property  of  goods 
taken  under  fi.  fa.  belongs,  though  found  in  favour  of  A.,  is  not  admissible  evidence 
in  an  action  of  trover  for  the  goods,  brought  by  A.  against  the  sheriff  (a). 

This  was  an  action  of  trover,  the  circumstances  of  which  were  the  following.  The 
late  sheiiff  had  levied  an  execution  at  the  suit  of  one  Barlow  on  the  goods  of  one 
Martin,  the  value  of  which,  Lnlkow,  in  order  to  assist  Martin,  advanced  to  the  officer 
in  possession,  but  neither  took  a  bill  of  sale,  nor  removed  the  goods  from  Martin's 
lodgings,  in  which  they  were  taken.  After  this,  another  execution  was  levied  by  the 
present  sheriff  on  the  same  goods,  at  the  suit  of  one  Holbird  against  Martin,  upon 
which  notice  was  given  by  Latkow,  that  he  had  purchased  them  under  the  former 
execution  ;  notwithstanding  which  the  sheriff  removed  them,  and  in  consequence  this 
action  was  commenced.  After  service  of  the  writ,  the  sheriff  summoned  a  jury  to 
determine  in  whom  the  property  of  the  goods  was,  who  declared  them  to  be  the 
property  of  Ijatkow,  Holbird  being  present  at  the  inquisition.  However,  the  sheriff 
being  indemnified  by  Holbird,  did  not  deliver  up  the  goods  to  Latkow,  who  therefore 
proceeded  in  the  action.  At  the  trial,  the  inquisition  was  received  in  evidence  by 
Mr.  J.  Biiller,  who  sat  for  the  Chief  Justice,  and  who  left  it  to  the  jury  upon  the 
whole  of  the  case,  to  decide  whether  Latkow  meant  merely  to  redeem  the  goods  for 
the  use  of  Martin,  or  to  become  himself  the  real  purchaser ;  and  the  verdict  was  found 
for  the  Defendants. 

Clayton,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  evidence,  contending  that  the  inquisition  on  the  claim  of  the  property  was 
conclusive  evidence  in  favour  of  the  Plaintiff  as  against  Holbird,  who  was  present  at 
the  time  when  it  was  made  before  the  sheriff. 

Lord  Chief  Justice  Eyre.  This  proceeding  of  the  sheriff  could  not  be  conclusive 
in  any  case,  for  inquests  of  office  are  always  traversable.  In  trespass  where  the  sheriff 
was  the  real  Defendant,  and  not  the  nominal  one,  as  in  the  present  instance,  such  an 

(a)  [So  in  Glossop  v.  Pole,  3  M.  &  S.  175,  it  was  held  that  a  similar  inquisition  was 
not  evidence  for  the  Defendant  in  an  action  on  the  case  against  the  Sheriff  for  a  false 
return.] 
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inquisition  would  perhaps  be  evidence  to  lessen  the  damages,  by  a  sort  of  arguraentum 
ad  hoKiinera  (6),  but  in  the  present  case  I  doubt  whether  it  can  be  evidence  at  all  of 
pro-[438]-perty  in  a  third  person.  I  much  doubt  indeed,  whether  a  sheriff  can, 
strictly  speaking,  hold  any  inquisition  as  to  property,  except  under  a  writ  de  pro- 
prietate  probanda,  in  replevin. 

Duller  J.  I  have  not  been  able  to  find  any  case  in  which  this  point  has  come  in 
question.  In  Dalton's  Office  of  Sheriffs  (p.  146,  cap.  30),  it  is  said,  "the  safest  and 
surest  course  for  the  sheriff  or  ofKcer  to  take,  is  to  inquire  by  a  jury,  in  whom  the 
property  of  the  goods  is;"  and  this  is  repeated  in  Impey's  Sheriff  (p.  153).  The  only 
case  in  which  I  have  seen  it  mentioned  is  Cooper  v.  Chitty  (1  Burr.  20,  1  Blac.  6-5), 
where  it  is  alluded  to  in  the  argument,  but  taken  no  notice  of  by  the  Court.  But  I 
think  I  ought  not  to  have  admitted  the  evidence  at  the  trial,  for  the  inquisition  is  not 
under  the  king's  writ,  but  merely  a  proceeding  by  the  sheriff  of  his  own  authority. 

Rule  refused. 

Craufurd  and  Others  Executors  of  Sir  Hew  Craufurd  against  Caines. 
Thursday,  Feb.  12th,  1795. 

A  fine  levied  of  a  rent-charge,  assigned  by  way  of  annuity,  will  not  give  this  court 
authority  to  set  aside  the  annuity,  securities,  &c.  on  account  of  a  defective  memorial, 
there  being  neither  a  warrant  of  attorney  to  enter,  nor  judgment  actually  entered 
in  this  court. 

The  circumstances  of  this  case  were  the  following.  Anne  the  wife  of  the  Defen- 
dant was  first  married  to  William  Blomberg,  who  left  her  at  his  death,  lauds  in 
Yorkshire  of  the  value  of  12001.  a  year,  for  her  life.  She  afterwards  married  Walter 
Nisbet,  which  marriage  was  dissolved  by  an  act  of  Parliament,  by  which  the  lands 
were  confirmed  to  Nisbet  during  their  joint  lives,  subject  to  a  rent-charge  of  2001.  a 
year,  which  was  thereby  settled  on  the  wife,  during  the  same  period.  She  then 
married  the  Defendant  Caines,  who  together  with  her  assigned  the  rent-charge  to 
Sir  Hew  Craufurd,  during  the  joint  lives  of  Nisbet  and  her,  and  by  the  same  deed 
covenanted  to  levy  a  fine  of  it,  and  further  granted  a  rent  charge  to  Sir  Hew  of  the 
same  sum  for  ninety-nine  years,  to  be  computed  from  the  death  of  Nisbet,  in  case  he 
should  die  in  the  life-lime  of  Anne,  if  she  should  so  long  live,  and  also  demised  the 
lands  to  a  trustee  for  a  long  term  of  years,  to  be  computed  in  the  same  manner,  in 
trust  for  the  better  securing  the  rent-charge.  A  fine  sur  cognizance  de  droit  tantum 
was  accordingly  levied  by  [439]  the  Defendant  and  his  wife,  and  he  gave,  as  a  farther 
security,  a  bond  and  warrant  of  attorney  to  confess  a  judgment  in  the  Court  of  King's 
Bench.  A  motion  was  soon  afterwards  made  in  that  court  to  set  aside  the  annuity  ; 
but  pending  the  rule,  Sir  Hew  died,  no  judgment  having  been  entered  on  the  warrant. 
And  now  a  rule  was  granted  in  this  court  to  shew  cause  why  the  annuity  should  not 
be  set  aside,  the  deed,  bond,  &c.  given  up  to  be  cancelled,  and  the  fine  vacated,  ou  the 
ground  that  the  memorial  did  not  tiuly  set  forth  the  consideration,  17001.  being  the 
sum  stated  to  have  been  paid,  when  in  truth  part  of  it  was  kept  back  by  Sir  Hew,  that 
the  demise  to  the  trustee  was  omitted,  and  no  mention  made  of  the  fine  or  the  covenant 
to  levy  it. 

Adair,  Serjt.,  shewed  cause.  This  application,  if  made  at  all,  ought  to  be  to  the 
Court  of  King's  Bench,  in  which  the  warrant  of  attorney  was  given,  and  where  a 
motion  to  this  effect  has  been  already  made.  The  only  part  of  the  transaction  of 
which  this  court  can  take  cognizance,  is  the  fine ;  but  as  that  was  regularly  levied, 
and  nothing  appears  to  impeach  its  validity,  it  must  stand.  Another  objection  to  the 
rule  is,  that  this  is  one  of  the  excepted  cases  in  stat.  17  Geo.  3,  c.  26,  the  eighth 
section  of  which  enacts,  that  nothing  in  that  act  contained  shall  extend  to  any  annuity 
granted  "  under  any  authority  or  trust,  created  by  Act  of  Parliament."  But  however 
that  may  be,  it  is  obvious  that  nothing  has  been  done  in  this  case  to  give  this  court 
jurisdiction  of  the  subject-matter.  Le  Blanc,  Serjt.,  who  was  going  to  argue  on  the 
same  side,  was  stopped  by  the  Court. 

Clayton,  Serjt.,  contra.     With  respect  to  the  objection,  that  the  application  ought 

(6)  ["  Perhaps  it  might  be  evidence  if  the  question  were  whether  the  Sheriff  had 
acted  maliciously."     Per  Lord  Ellenborough,  Glossop  v.  Pole,  3  M.  &  S.  177.] 
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to  have  been  made  to  the  Court  of  King's  Bench,  it  is  to  be  observed,  that  the  warrant 
of  attorney  which  was  to  confess  a  judgment,  in  nn  action  at  the  suit  of  Sir  Hew 
Craufurd,  was  at  an  end  with  his  death.  It  would  therefore  be  useless  to  apply  to 
that  court.  The  fine  gives  this  court  jurisdiction.  It  is  an  assurance  acconling  to 
the  terms  of  the  act,  and  coraes  within  the  principle  of  those  cases  in  which  a 
jurisdiction  has  been  assumed,  llaynes  v.  Hare,  ante,  vol.  i.  6.59.  Ex  parte  CheMer, 
4  Term  Kep.  B.  K.  694.  A  fine  is  also  the  sanction  of  the  court  to  the  agreement  of 
the  parties,  where  an  action  has  been  brought,  and  if  there  is  good  cause,  they  will 
order  it  to  be  vacated,  Cro.  Eliz.  531,  Hubert's  ease,  3  Lev.  36,  Hutchinson's  case, 
3  Wils.  115,  fFafts  V.  liirkitt.  The  memorial  is  defective  [440]  in  not  staling  the 
consideration  truly,  and  also  in  omitting  to  state  the  levying  of  the  fine,  which  was  in 
the  nature  of  a  fresh  grant,  distinct  from  the  assignment,  and  which  alone  conveyed 
the  interest  of  the  wife.  And  the  memorial  being  void  in  part,  is  void  in  the  whole. 
As  to  the  argument,  that  this  is  one  of  the  excepted  cases  in  the  statute  17  Geo.  3, 
c.  26,  it  must  be  remembered  that  the  anmiity  in  question  as  far  as  it  respects  Sir 
Hew  Craufurd,  was  not  created  by  the  act  for  dissolving  the  marriage  between  Nisbet 
and  the  wife  of  the  Defendant. 

The  Court  without  giving  any  decided  opinion,  as  to  the  alleged  defects  in  the 
memorial,  held  that  as  there  was  neither  a  judgment  nor  warrant  of  attorney  in  this 
court,  they  had  no  jurisdiction  of  the  matter  in  question  ;  that  the  fine  did  not  give 
them  jurisdiction,  for  it  was  not  an  action  within  the  meaning  of  the  4th  section  of 
the  statute,  nor  was  it  such  an  assurance  as  was  meant  by  the  3d  section  ;  and  that  as 
there  was  no  intrinsic  defect  in  it,  or  irregularity  in  the  mode  of  levying  it,  they  had 
no  authority  to  interfere,  and  order  it  to  be  vacated. 

Rule  discharged. 

Vaughan  against  Davies.     Thursday,  Feb.  12tb,  1795. 

A.  having  obtained  a  verdict  against  B.  for  a  small  sum,  and  B.  having  previously 
recovered  judgment  against  A.  for  a  larger  sum,  and  taken  him  in  execution,  the 
Court  will  permit  the  sum  recovered  by  A.  by  the  verdict  and  the  costs  to  be 
deducted  from  the  amount  of  the  judgment  of  B.,  and  satisfaction  to  be  entered  for 
so  much,  notwithstanding  A.  is  insolvent,  and  has  no  means  of  paying  his  Attorney's 
bill,  but  by  the  sum  for  which  he  obtained  the  verdict  (a)'. 

The  Plaintiff  recovered  a  verdict  for  2001.  against  the  Defendant  in  an  action  of 
trespass  for  taking  his  goods,  and  the  Defendant  had  previously  obtained  judgment 
against  the  Plaintiff  on  a  bond  for  20001.  who  was  surrendered  in  execution  of  that 
judgment.  And  now  on  the  motion  of  Bond,  Serjt.,  a  rule  was  granted  to  shew  cause 
why  it  should  not  be  referred  to  the  prothonotary  to  take  an  account  of  the  damages 
recovered  on  the  verdict  obtained  by  the  Plaintiff,  and  tax  his  costs  thereon,  and  why 
the  Defendant  should  not  be  discharged  from  the  payment  of  such  damages  and  costs, 
when  so  ascertained  and  taxed,  upon  his  entering  satisfaction  for  the  amount  [441] 
thereof  on  the  judgment  recovered  by  him,  in  part  discharge  of  that  judgment, 
2  Black.  826.  Thmstout  v.  Crafter,  ante,  vol.  i.  23.  Sdwole  v.  Noble,  217.  Nunez  v. 
Modigliani,  657.     O'Connor  v.  Murphy. 

Adair,  Serjt,  shewed  cause  on  the  part  of  the  attorney  for  the  Plaintiff,  on 
affidavits  stating  that  he  had  no  fund  to  resort  to  but  the  sura  recovered  by  the 
Plaintiff  for  the  payment  of  his  bill,  the  Plaintiff  himself  being  insolvent;  the  set-off 
therefore  ought  not  to  be  allowed  till  the  attorney's  bill  was  satisfied.  He  said  that 
the  Court  would  protect  an  attorney  who  was  their  officer,  who  would  otherwise  be 
without  remedy,  and  that  in  the  Court  of  King's  Bench  the  equitable  right  of  setting 
off  the  sum  recovered  in  one  action  against  that  recovered  in  another,  was  always 
subject  to  the  attornev's  lien  for  his  bill,  for  which  he  cited  Mitchell  v.  Ohljield,  4  Term 
Rep.  B.  R.  123,  and  Morland  v.  Uishley,  B.  R.  Trin.  34  Geo.  3  {af.     But 

(a)'  [Vide  ante,  vol.  i.  p.  23,  note.] 

{ay  Morland  and  Hammersley  v.  Lashley.     Same  v.  Lashley  &  Ux. 
Both  these  causes  were  tried  at  the  sittings  Trin.  34  Geo.  3.     The  first  was  an  action 
upon  the  separate  bond  of  the  Defendant;  the  second  upon  the  joint  bond   of  the 
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On  this  clay  after  consideration,  the  Court  said  tbat  the  attorney's  lien  did  not 
extend  to  prevent  the  parties  in  the  cause  from  having  the  benefit  of  the  set-ofF  which 
was  applied  for  in  this  case,  and  therefore  made  the 

Rule  absolute. 

BuLLER,  J.,  mentioned  that  a  similar  decision  had  taken  place  this  term  in  the 
Court  of  Chancery,  in  a  case  of  Barton  v.  Etherington. 

End  of  Hilary  Terra. 


[441]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Easter  Term,  in  the  Thirty-Fifth  Year  of  the 
Reign  of  George  III. 

MORLEY  against  Gaisford.     Monday,  April  27th,  1795. 

[Dictum  adopted,  Sharrod  v.  London  and  North  Western  Railway,  1849,  4  Ex.  585.] 

An  action  on  the  case,  and  not  an  action  of  trespass,  is  the  proper  remedy  for  an 
injury  done  to  the  Plaintiff's  carriage  by  the  servant  of  the  Defendant  negligently 
driving  his  carriage  against  it  (a). 

This  was  an  action  on  the  case,  and  the  declaration,  which  consisted  of  only  one 
count,  stated  that  the  PlaiutifF  "  on,  [442]  &c.  at,  &c.  was  lawfully  possessed  of  a  certain 

Defendant  and  his  wife.  In  the  first,  the  Plaintiff  obtained  a  verdict,  and  in  the 
second  was  nonsuited.  In  the  same  term  Henderson  on  the  part  of  the  Plaintiff 
obtained  a  rule  to  shew  cause  why  the  costs  of  the  nonsuit  should  not  be  deducted 
from  the  sum  given  by  the  verdict  in  the  first  cause. 

Palmer  shewed  cause,  contending  on  the  authority  of  Mitchell  v.  Oldfield,  4  Term 
Rep.  B.  R.  123,  that  the  attorney  for  the  Defendants  had  a  lien  on  the  judgment  for 
his  costs.  In  support  of  the  rule  Hendeisan  cited  Barker  v.  Brahain,  3  Wils.  396,  and 
attempted  to  distinguish  the  present  case  from  Mitchell  v.  Oldfield,  because  there  were 
different  attornies  in  the  different  causes  in  that  case,  but  here  the  attorney  was  the 
same  in  both.     But 

Lord  Kenyon  said,  that  circumstances  made  no  difference  between  the  cases ; 
and  as  to  the  case  in  Wilson,  it  did  not  there  appear  that  any  application  was  made 
on  the  part  of  the  attorney.  That  an  attorney  had  a  lien  on  the  judgment  for  his 
costs,  which  it  would  be  unjust  in  the  Court  to  take  from  him.  The  rule  therefore 
was  made  absolute,  with  a  reservation  of  the  attorney's  lien.  But  as  his  costs  were 
equal  to  the  costs  of  the  nonsuit,  the  rule  was  afterwards  abandoned.* 

(a)  [So  where  the  Plaintiff  declared  in  case  that  A.  so  negligently  steered  his 
vessel,  that  it  ran  foul  of  B.'s,  the  declaration  was  held  proper,  Ogle  v.  Barnes,  8  T.  R. 
188.  And  where  the  Plaintiff  declared  in  case  against  the  Defendant  for  sinking  his 
boat,  and  after  averring  a  non-feazance  in  the  Defendant,  stated  him  to  have  acted 
with  great  force  and  violence;  on  error  brought,  it  was  held,  that  the  Plaintiff  had 
declared  rightly  in  case.  Turner  v.  Hawkins,  1  Bos.  &  Pul.  472.  Again,  where  the 
declaration  was  for  driving  the  Defendant's  cart  against  the  Plaintiff's  horse  with  force 
and  violence,  alleging  it  to  have  been  done  "  by  and  through  the  mere  negligence, 
inattention,  and  want  of  proper  care"  of  the  Defendant,  the  Court  of  Common  Pleas 
on  demurrer  held,  that  case  was  the  proper  form  of  action,  Rogers  v.  Imbleton,  2  Bos. 
&  Pul.  N.  R.  117.  So  in  Huggett  v.  Montgomery,  Id.  446,  the  same  Court  held,  that 
if  one  ship  run  against  another  by  the  negligence  of  the  pilot  while  the  owner  is  on 
board,  the  remedy  against  the  owner  is  an  action  on  the  case.  So  also,  where  an 
action  in  case  was  brought  against  three  Defendants,  and  the  declaration  stated  that 
the  Defendants  so  carelessly  managed  their  coach  and  horses,  that  the  coach  ran 
against  the  Plaintiff  and  broke  his  leg;  and  it  appeared  in  evidence  that  one  of  the 
Defendants  was  driving  at  the  time  when  the  accident  happened,  and  the  jury  found 
that  it  happened  through  his  negligent  driving,  it  was  helil,  that  the  Plaintiti'  might 
maintain   case  against  all   the   proprietors,   although   he    might  perhap^i    have    been 

*  See  also  6  Teim  Rep.  B.  R.  456,  Randle  v.  Fuller. 
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carriage  called  a  chaise,  and  uf  a  certain  horse  then  and  there  drawing  the  same ;  and 
the  Defendant  was  then  and  there  also  possessed  of  a  certain  cart  and  a  certain  horse, 
then  and  there  drawing  the  said  cart,  and  then  and  there  by  a  certain  then  servant 
of  him  the  said  Defendant,  had  the  care,  conduct,  and  management  of  the  said  horse 
and  cart  of  the  said  Defendant,  and  of  the  driving  thereof,  to  wit,  at,  &c.  yet  the  said 
Defendant  by  his  said  servant  then  and  there  so  negligently  and  unskilfully  managed 
and  behaved  himself  in  the  premises,  and  so  badly,  ignorantly,  and  negligently,  drove, 
managed,  guided,  and  governed  the  said  cart  and  horse  of  the  [443]  said  Defendant, 
that  the  said  cart  for  want  of  good  and  sufficient  care  and  management  thereof,  and 
of  the  said  horse  so  then  and  there  drawing  the  same  as  aforesaid,  then  and  there 
struck  and  ran  to  and  against  the  said  chaise  of  the  said  Plaintifif  with  great  force  and 
violence,  and  then  and  there  pulled,  forced,  and  <lragged  the  same  to  a  great  distance, 
and  then  and  there  broke  to  pieces,  destroyed,  ami  damaged  the  said  cbaise,  and  one 
of  the  wheels  of  the  said  chaise,  and  the  shaft  thereof,  to  wit,  at,  &c.  whereby  the  said 
chaise  of  the  said  Plaintiff  then  and  there  became  and  was  crushed,  broken,  damaged, 
and  injured,  and  he  the  said  Plaintiff  was  forced  and  obliged  to  lay  out  and  expend, 
and  did  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  301.  in  and  about 
the  repairs  and  amendment  thereof,  to  wit,  at,  &c.  to  the  damage,  &c." 

A  verdict  having  been  found  for  the  Plaintiff,  Cockell,  Serjt.,  now  moved  in  arrest 
of  judgment  on  the  ground  that  the  action  ought  to  have  been  trespiss,  and  not  case, 

entitled  to  bring  trespass  against  the  one  that  drove  the  coach,  Moreton  v.  Hardei-n, 
4  B.  &  C.  223. 

On  the  other  hand,  in  Leame  v.  Bray,  3  East,  593,  an  action  of  trespass  against  the 
Defendant  for  accidentally  driving  his  carriage  against  another's,  was  held  rightly 
brought;  and  in  Covell  v.  Laming,  1  Canipb.  N.  P.  C.  497,  it  was  held,  that  if  the 
owner  of  a  ship  being  himself  on  board,  and  standing  at  the  helm,  unintentionally 
luns  her  against  another  ship  by  unskilful  management,  trespass  is  maintainable.  So 
in  Lotan  v.  Croxs,  2  Campb.  N.  P.  C.  464,  where  the  Defendant  had  run  against  and 
injured  the  Plaintiff's  chaise.  Lord  EUenborough  held,  that  trespass  was  the  proper 
remedy.  So  also,  where  the  Defendant  drove  a  cbaise  against  another  chaise,  in  which 
the  Plaintiff's  wife  was  then  riding,  whereby  she  sustained  an  injury,  the  Court  of 
Common  Pleas  held,  that  the  action  was  rightly  brought  in  trespass  by  the  husband 
and  wife.  Hopper  and  Wife,  v.  Hecve,  1  B.  Moore,  407. 

Upon  the  whole,  the  following  distinctions  seem  deducible  from  the  cases  on  this 
subject. 

I.  Where  the  injury  arises  from  the  negligence  of  the  Defendant,  and  the  act  is 
at  the  same  time  immediate,  as  where  the  Defendant  by  negligent  driving  runs  against 
the  Plaintiff's  cariiage,  the  Plaintiff  may  maintain  case  for  the  negligence,  waiving  the 
trespass.  As  to  the  latter  point,  see  Hall  v.  Pickard,  3  Campb.  N.  P.  C.  188,  where 
it  is  said  by  Lord  EUenborough,  that  it  may  be  worthy  of  consideration  whether  in 
those  instances  in  which  trespass  may  be  maintained,  the  party  may  not  waive  the 
trespass  and  proceed  for  the  tort :  see  also  Branscomb  v.  Bridges,  1  B.  &  C.  145.  So 
it  is  said  by  Bayley,  J.,  in  observing  upon  the  case  of  Leame  v.  Bray,  that,  "at  the 
trial  Lord  EUenborough  thought  it  should  have  been  case,  but  on  further  considera- 
tion, the  Court  was  of  opinion  that  trespass  was  maintainable,  but  they  did  not  decide 
that  an  action  on  the  case  would  have  been  improper."  Moreton  v.  Hardern,  4  B.  &  C. 
226.  But  instead  of  waiving  the  trespass,  the  Plaintiff  may,  if  he  please,  proceed  for 
the  immediate  injury,  and  bring  an  action  of  trespass. 

IL  Where  the  injury  arises  from  the  negligence  of  the  Defendant's  servants,  case 
only,  and  not  trespass,  is  mainlaiiiaVjle  against  the  master. 

IIL  Where  the  injury  arises  not  from  the  negligence  of  the  Defendant,  but  the 
act  is  both  wilful  and  immediate,  trespass  is  the  proper  form  of  remedy. 

IV.  Where  the  injury  is  not  immediate,  but  only  consequential  upon  the  act  done, 
the  remedy  is  case,  and  not  trespass. 

V.  Where  the  Plaintiff  is  the  owner,  but  not  entitled  to  the  immediate  possession 
of  a  chattel,  injured  by  the  Defendant  driving  violently  against  it,  case,  aii<i  not 
trespass,  must  be  brought.  Hall  v.  Pickard,  3  Cimpb.  N.  P.  C.  187.  But  a  mere 
gratuitous  permission  to  a  third  person  to  use  a  chattel,  does  not  take  it  out  of  the 
possession  of  the  owner  so  as  to  prevent  him  from  maintaining  trespass  for  an  injury 
done  to  it  while  it  is  so  used.     Loian  v.  Cross,  2  Campb.  N.  P.  C.  464.] 
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as  the  injury  was  direct,  and  not  consequential.  It  was  not  necessary,  he  said,  that 
the  act  done  should  be  unlawful,  to  make  it  a  ground  of  trespass;  as  if  a  man  lift  up 
a  stick  to  defend  himself,  and  by  accident  strike  anoi 'ler,  there,  though  the  act  was 
lawful,  yet  trespass  lies.  A  fortiori  therefore  where  the  act  is  unlawful,  as  in  the 
present  instance,  trespass  is  the  proper  remedy.  And  he  cited  Day  v.  Edwards, 
5  Term  Kep.  B.  R.  648,  and  Savignac  v.  Roome,  6  Term  Eep.  B.  R.  where  the  ground 
of  the  decision  was,  not  that  the  act  was  wilful,  as  the  counsel  contended,  but  that 
there  was  a  direct,  and  not  a  consequential  injury. 

The  Cuuit  seemed  at  first  inclined  to  refuse  the  rule,  saying  that  it  was  difficult 
to  put  a  case  where  the  master  could  be  considered  as  a  trespasser  for  an  act  of  his 
servant  (a)i,  which  was  not  done  at  his  command  ;  but  they  said,  that  respect  for  the 
decisions  of  the  Court  of  King's  Bench  would  induce  them  to  give  the  point  farther 
consideration,  and  accordingly,  a  rule  to  shew  cause  was  granted  ;  but  a  few  days 
afterwards,  Cockell  acknowledged  that  the  rule  could  not  be  supported,  in  which  the 
Court  concurred,  being  clearly  of  opinion  that  case,  and  not  trespass,  was  the  proper 
form  of  action. 

Rule  discharged. 

[444]     Smith  and  Others,  Assignees  of  Eustace,  a  Bankrupt,  against  Coffin 
AND  Ux.     Tuesday,  April  28th,  1795. 

[Considered,  Doe  v.  Gilbert,  1821,  3  Br.  &  B.  89.     Distinguished,  Monk  v.  Mawdsley, 
1827,  1  Sim.  290.     Applied,  JVilce  v.  mice,  1831,  7  Bing.  672.] 

A.  by  his  will  reciting  "  as  to  such  worldly  estate  as  God  has  pleased  to  bless  me  with  " 
made  a  provision  for  his  heir  at  law,  and  "devised  all  the  rest  and  residue  of  his 
goods,  chattels,  rights,  credits,  personal  and  testamentary  estate  whatsoever  to  B. 
for  his  own  use,  benefit,  and  disposal."  Under  this  clause,  B.  took  an  estate  in  fee 
in  the  lands  of  the  testator  (a)^.  The  right  to  bring  a  real  action,  ex.  gr.  a  writ  of 
entry  sur  abatement,  passes  to  the  assignees  of  a  bankrupt,  by  the  usual  words  of 
the  deed  of  assignment  (J). 

This  was  a  writ  of  entry  sur  abatement,  and  the  count  was  as  follows  (c). 

"County  of  the  City  of  Exeter,  to  wit,  Henry  Smith,  Joseph  Hunt,  and  William 
Spicer,  assignees  of  the  estate  and  effects  of  Thomas  Eustace  deceased,  a  bankrupt, 
according  to  the  form  of  the  statutes  made  concerning  bankrupts,  by  Nathaniel  Batten 
their  attorney,  demand  against  Edmund  Coffin  and  Sarah  his  wife,  one  messuage  with 
the  appurtenances,  and  six  acres  of  land  in  the  parish  of  Saint  Sidwell  in  the  County 
of  the  City  of  Exeter,  which  they  claim  to  be  their  right  and  inheritance  as  such 
assia;iiees  as  aforesaid,  and  into  which  the  said  Elmund  and  Sarah  have  not  entry,  but 
by  Hannah  Eustace,  who  devised  the  said  tenements  with  the  appurtenances  to  the 
said  Edmund  and  Sarah,  and  who  unjustly  abated  into  the  same  after  the  death  of 
Thomas  Eustace  father  of  the  said  Thomas  Eustace  the  bankrupt,  who  was  heir  of  the 
said  Thomas  Eustace  the  father  within  fifty  years  now  last  past,  and  thereupon  the 
said  Henry  Smith,  Joseph  Hunt,  and  William  Spicer,  assignees  as  aforesaid,  say  that 
the  said  Thomas  Eustace  the  father  was  seised  of  the  tenements  aforesaid,  with 
the  appurtenances  in  his  demesne  as  of  fee  and  right,  in  time  of  peace,  in  the  time 
of  our  lord  the  now  king,  to  wit,  within  fifty  years  last  past,  by  taking  the  esplees 
thereof  to  the  value,  and  on  the  first  day  of  June  in  the  year  of  our  Lord  1767, 
died  so  seised  thereof,  upon  whose  death  the  said  Hannah  Eustace  abated  into 
the  said  tenements  with  the  appurtenances,  and  was  seised  thereof,  and  died  so 
thereof  seised  on  the  12th  day  of  December  1792,  and  from  the  said  Thomas 
Eustace  the  father,  the  right  descended  to  the  said  Thomas  Eustace  the  bankrupt, 
then  being  of  the  age  of  sixteen  years,  as  son  and  heir  of  the  said  Thomas  Eustace 

(a)i  [That  a  master  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant,  though 
he  is  answerable  in  an  action  on  the  case  for  his  negligence,  vide  M'Mamis  v.  Crickett, 
1  East,  106.     Leame  v.  Bray,  3  East,  601.] 

(a)-  [Vide  Dally  v.  King,  ante,  vol.  i.  page  1,  and  the  note  there.] 

(b)  [Vide  Clarke  v.  Calvert,  8  Taunt.  750,  3  B.  Moore,  111,  S.  C.J 

(c)  Which  not  being  in  daily  practice,  is  stated  at  length. 

C.  P.  IV.— 21 
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the  falher,  and  remained  and  continued  in  the  said  Thomas  Eustace  the  bankrupt,  till 
the  lime  of  his  bankruptcy  hereinafter  mentioned."  It  was  then  stated,  that  after 
the  right  so  descended  to  the  said  Thomas  Eiis-[445]-tace  the  bankrui)t  as  aforesaid, 
and  wliile  the  same  so  as  aforesaid  remained  and  continiied  in  him,  to  wit,  on  the 
'25th  of  March  1774,  he  was  a  trader,  and  became  a  bankrupt  on  the  3d  February 
1789.  The  issuing  the  commission,  and  the  proceedings  under  it  were  then  set  forth, 
the  as.signment  by  the  commissioners  being  stated  to  have  been  made  by  an  indenture 
of  bargain  and  sale,  by  which  they  did  "order,  grant,  bargain  and  sell,  unto  them  the 
said  Henry  Smith,  Joseph  Hunt  and  William  Spicer,  their  heirs  and  assigns,  all  and 
singular  the  messuages,  lands,  tenements  and  hereditaments,  whatsoever  and  where- 
soever, of  or  belonging  to  the  said  Thomas  Eustace  the  bankrupt,  in  fee  simple,  fee 
tail  or  for  life,  or  otherwise,  with  their  respective  rights,  members  and  appurtenances, 
and  all  the  estate,  right,  title,  interest,  property,  profit,  benefit,  and  equity  of  redemp- 
tion, claim  and  demand,  whatsoever,  which  he  the  said  Thomas  Eustace  the  bankrupt 
at  the  time  of  his  becoming  bankrupt  as  aforesaid,  had  of,  in  or  to  all  and  singular 
the  said  messuages,  lands,  tenements  and  hereditaments,  respectively,  to  have  and  to 
hold  all  and  singular  the  said  messuages,  lands,  tenements  and  hereditaments,  with 
their  and  every  of  their  rights,  members  and  appurtenances,  unto  them  the  said  Henry 
Smith,  Joseph  Hunt  and  William  Spicer  (the  assignees),  their  heirs  and  assigns,  to 
and  for  the  oidy  benefit  and  advantage  of  them  the  said  Henry  Smith,  Joseph  Hunt 
and  William  Spicer,  their  heirs  and  assigns  for  ever,  or  according  to  the  said  Thomas 
Eustace  the  bankrupt's  right  and  interest  therein,  subject  to  such  mortgage  or  mort- 
gages, or  other  charges  and  incumbrances,  if  any  such  there  should  be,  as  the  same 
were  rightfully  charged  with  and  liable  to,  in  trust  nevertheless,  &c."  (a).  It  was  then 
stated  that  the  bankrupt  obtained  his  certificate,  and  afterwards  died:  "and  so  the 
right  of  the  said  Thomas  Eustace  the  bankrupt  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  came  to  and  vested  in  the  said  Henry  Smith,  Joseph  Hunt 
and  William  Spicer,  as  such  assignees  as  aforesaid,  who  now  demand  the  same  as  such 
assignees  aforesaid,  and  into  which,  &c.  and  who  after  the  death,  &c.,  and  therefore 
they  bring  suit,  «&c." 

The  Defendants  came  and  defended  their  right  when,  &c.  and  pleaded,  1st.  That 
Thomas  Eustace  did  not  become  a  bankrupt ;  [446]  on  which  issue  was  joined.  And 
2dly,  by  leave  of  the  Court,  &c.  that  the  said  Thomas  Eustace  the  father  being  seised 
in  fee  of  the  tenements  aforesaid,  made  his  will,  and  thereby  devised  the  said  tenements, 
with  the  appurtenances,  to  his  wife  the  said  Hannah  Eustace  in  fee,  and  died  ;  by 
virtue  of  which  devise  she  the  said  Hannah,  after  the  death  of  the  said  Thomas 
Eustace  the  father,  entered  into  and  was  seised  in  fee  of  the  premises,  and  being  so 
seised,  before  the  intermarriage  of  the  said  Edmund  and  Sarah,  duly  made  her  will, 
and  devised  the  said  tenements,  with  the  appurtenances,  to  the  said  Sarah  Coffin,  by 
her  then  name  and  description  of  her  daughter  Sarah  Eustace,  her  heiis  and  assigns 
for  ever,  and  afterwards,  and  after  the  intermarriage  of  the  said  Edmund  and  Sarah 
died  80  seised.  By  virtue  of  which  said  devise  the  said  Edmund  and  Sarah,  in  right 
of  the  said  Sarah,  after  the  death  of  the  said  Hannah,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  entered  into  the  said  tenements,  with  the  appurtenances,  and 
became  and  were,  and  continually  from  thence  hitherto  have  been,  and  still  are  seised 
thereof,  in  their  demesne  as  of  fee  in  right  of  the  said  Sarah,  &c. 

The  replication,  as  to  so  much  of  the  plea  as  related  to  the  messuage  with  the 
appurtenances,  part  of  the  tenements  in  the  declaration  mentioned,  was  that  Thomas 
Eustace,  the  father,  did  not  devise  the  same  to  his  wife  Hannah  Eustace  and  her  heirs, 
modo  et  forma,  &c.,  on  which  issue  was  joined.  And  as  to  so  much  of  the  plea  as 
related  to  the  six  acres  of  land,  residue  of  the  tenements,  &e.,  that  Thomas  Eustace 
the  father,  at  the  time  of  making  his  will,  was  not  seised  in  fee  of  those  six  acres,  &c., 
on  which  also  issue  was  joined. 

This  cause  was  tried  at  Exeter,  at  the  Summer  Assizes  1794,  when  the  only 
question  left  to  the  jury  was,  whether  Thomas  Eustace  the  son  committed  an  act  of 
bankruptcy,  which  was  found  iir  the  affirmative,  every  other  fact  respecting  the  first 
issue  being  admitted.     It  was  also  agreed  that  a  verdict  should  be  taken  for  the  Plaintiffs 

(a)  This  deed  appears  to  be  in  the  usual  form  used  by  commissioners  of  bankrupts, 
but  as  stress  was  laid  upon  it  in  the  argument,  it  is  particularly  stated. 
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on  the  third  issue,  and  the  following  case  made  for  the  opinion  of  the  court,  on  the 
second. 

Thomas  Eustace  the  father,  being  seised  in  fee  of  the  messuage  in  Saint  Sidwell's 
mentioned  in  the  declaration,  and  also  having  an  interest  in  a  house  in  another  parish, 
in  which  he  then  lived,  made  his  will  bearing  date  the  third  day  of  May,  1763,  in  the 
following  words ;  "  As  to  such  worldly  estate,  as  God  in  his  kind  providence  has  been 
pleased  to  bless  and  [447]  favour  me  with,  I  give  and  dispose  of  the  same  in  manner 
and  form  following,  that  is  to  say  ;  First,  I  give  and  bequeath  unto  my  son  Thomas 
Eustace  the  sum  of  two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
unto  him  out  of  my  residuary  estate  and  effects,  by  my  executrix  hereinafter  named, 
when  and  if  he  shall  attain  the  age  of  twenty-one  years;  but  my  will  is,  that  if  he 
shall  happen  to  die  under  that  age,  that  the  said  sum  of  two  hundred  pountis  shall 
siidc  in  ray  residuary  estate,  for  the  benefit  of  my  said  executrix.  Also  my  will  is, 
that  my  said  son  shall  as  soon  after  my  decease,  as  my  said  executrix  shall  think  fit 
and  convenient,  be  by  her  placed  and  bound  out  to  some  trade,  profession  or  business, 
and  that  she  do  and  shall  by  and  out  of  my  said  residuary  estate,  pay  the  consideration- 
money  to  be  paid  or  given  with  him  on  that  occasion,  and  also  provide  for,  maintain 
and  educate  my  said  son,  until  he  shall  be  so  placed  and  bound  out  as  aforesaid,  in  a 
decent  and  suitable  manner,  and  during  the  time  of  such  his  apprenticeship,  and  until 
he  shall  attain  his  said  age  of  twenty-one  years  or  die,  which  shall  first  happen,  find 
and  provide  for,  and  allow  and  give  unto  him  proper  and  suitable  cloaths,  and  wearing 
apparel,  and  all  other  necessaries  whatsoever,  except  such  as  the  master  with  whom  he 
may  be  placed  and  bound  out,  shall  in  and  by  the  indenture  of  apprenticeship  for  that 
purpose  to  be  made  and  executed,  covenant  and  agree  to  provide,  it  being  my  express 
will  and  intention,  that  my  said  son  shall  be  as  much  the  object  of  my  said  executrix's 
care,  as  he  would  have  been  of  mine  had  I  been  living,  to  educate,  provide  for  and 
maintain  him.  Also  all  that  my  messuage,  tenement  or  dwelling-house,  wherein  I  now 
live,  with  the  appurtenances  and  the  reversions,  remainders,  rents,  issues  and  profits 
thereof,  (subject  nevertheless  with  my  personal  estate,  to  the  payment  of  the  said 
legacy  of  two  hundred  pounds  to  my  son,  when  and  if  he  shall  attain  his  said  age  of 
twenty-one  years  as  aforesaid,)  I  hereby  give  and  devise  unto  my  dear  wife  Hannah 
Eustace  her  heirs  and  assigns  for  ever,  also  all  the  rest  and  residue  of  my  goods, 
chattels,  rights,  credits,  personal  and  testamentary  estate  whatsoever,  wheresoever, 
and  in  whose  hands  soever,  not  hereinbefore  particularly  given  and  bequeathed, 
(subject  nevertheless  to  the  payment  of  the  said  legacy  of  two  hundred  pounds  to  my 
said  son,  and  to  such  provision  for  binding  out,  maintaining  and  [448]  educating  him 
as  aforesaid,  and  also  to  the  payment  of  all  my  just  debts  and  funeral  expences,  to  and 
with  the  payment  whereof,  I  hereby  subject  and  charge  the  same,)  I  hereby  give  and 
bequeath  unto  my  said  dear  wife  Hannah  Eustace  for  her  own  use,  benefit  and  disposal. 
Lastly,  I  hereby  make,  ordain,  nominate  and  appoint  my  said  wife  Hannah  Eustace, 
whole  and  sole  executrix  of  my  last  will  and  testament." 

In  June  1763  the  testator  died,  and  his  widow  Hannah  Eustace  entered  into 
possession  of  the  house  in  St.  Sidwell's  by  virtue  of  the  residuary  clause  in  the  will, 
an<i  received  the  rents  and  profits  until  her  death.  And  the  question  for  the  opinion 
of  the  court  was. 

Whether  she  took  any,  and  what  estate  in  the  said  messuage  in  St.  Sidwell's  under 
the  will?  If  the  court  should  be  of  opinion  that  she  took  an  estate  in  fee,  a  verdict 
to  be  entered  for  the  Defendants  on  the  second  issue;  if  she  took  no  estate,  or  only 
an  estate  for  life,  the  verdict  on  that  issue  to  be  entered  for  the  Plaintiffs. 

This  question  was  argued  in  Hilary  Term,  by  Le  Blanc,  Serjt.,  for  the  Plaintiffs 
in  the  following  manner.  On  the  true  construction  of  this  will,  Hannah  Eustace 
took  no  estate  in  the  house  in  St.  Sidwell's.  The  facts  are  that  the  testator  had  two 
houses,  one  in  St.  Sidwell's,  and  another  in  which  he  lived.  But  he  makes  no  mention 
of  that  in  St.  Sidwell's  in  any  part  of  the  will,  it  therefore  could  not  pass  to  the  wife 
unless  it  be  included  in  the  residuary  clause.  But  the  court  will  not  disinherit  the 
heir  at  law,  without  seeing  a  clear  expression  of  the  intention  of  the  testator  that 
some  other  person  should  take  the  inheritance.  Though  it  be  true  that  where  a  legacy 
is  given  to  the  heir  at  law,  an  intention  may  be  presumed  in  the  testator,  that  he 
should  not  inherit,  yet  that  circumstance  will  not  be  sufficient  to  exclude  him  unless 
the  estate  is  expressly  devised  to  somebody  else,  notwithstanding  the  introductory 
part  of  the  will  refers  to  all  the  estate  and  effects  of  the  testator,  according  to  the  rule 
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laid  down  by  Lord  Mansfield  in  Denn  v.  Gaskin,  Cowp.  657,  and  in  S/iato  v.  Russell 
there  cited.  To  the  same  point  also  is  Itigld  v.  Sidehotham,  Dougl.  759,  8  vo.  The 
question  then  is  whether  the  words  "all  the  rest  and  residue  of  my  testamentary 
estate,"  nsed  in  the  residuary  clause,  contain  such  an  express  devise  to  the  widow, 
as  will  exclude  [449]  the  heir?  Now  when  the  testator  devises  the  bouse  in  which 
be  lived  to  her,  he  uses  legal  phrases  in  order  to  give  her  an  estate  in  fee,  he  describes 
it  as  the  bouse  in  which  be  lived,  and  gives  it  to  "her  heirs  and  assigns  for  ever." 
It  appears  therefore  that  be  knew  the  force  of  technical  expressions,  and  it  is  to  be 
presumed,  that  if  he  bad  meant  that  she  sbtjulil  take  the  house  in  St.  Sidwell's, 
he  woiilii  have  described  that  house  in  the  same  manner.  But  the  words  testamentary 
estate  are  peculiarly  applicable  to  personal  property,  and  they  are  here  coupled  with 
the  words  "goods,  chattels,  rights  and  credits,"  which  are  expressive  of  that  species 
of  property  alone. 

Williams,  Serjt.,  coiitri,.  Though  the  introductory  clause  mentioning  all  the 
testator's  worldly  estate,  taken  by  itself  proves  nothing,  yet  when  connected  with  the 
rest  of  the  will,  it  affords  a  good  ground  on  which  to  reason  in  favour  of  the  devisee. 
2  Vern.  690,  Beathcrofl  v.  Beadicroft.  Cas.  Temp.  Talbot.  157,  Ibbelson  v.  Berkwith. 
1  Wils.  .333,  Ginysmi  v.  Atkinson.  3  Burr.  1618,  Frogmorton  v.  Ilolyday.  Cowp.  299, 
Hogan  v.  Jackmn. 

As  to  the  case  of  Denn  v.  Gaskin,  Lord  Mansfield  there  makes  a  distinction  between 
cases  where  the  testator  connects  the  introductory  clause  "as  to  all  his  worldly  estate" 
with  the  particular  devise,  and  where  there  is  no  such  connexion  ;  and  neither  in 
that  case,  nor  that  of  Shato  v.  Russell,  was  there  any  such  connexion  ;  but  there  is 
in  the  present.  Li  those  cases  too,  there  was  a  mere  formal  bequest  to  the  heir 
at  law,  of  lOs.  in  one,  and  Is.  in  the  other,  therefore  no  provision  was  made  for  bira  ; 
but  here,  besides  a  legacy  of  2001.,  express  directions  are  given  to  defray  the  expences 
of  apprenticing  and  maintaining  the  heir  out  of  the  residuary  estate.  It  does  not 
appear  therefore  that  the  testator  meant  to  give  him  a  larger  share  of  any  of  his 
property.  If  he  dies  under  21,  the  legacy  of  2001.  is  to'sink  into  the  residuary  estate. 
Now  the  term  sink  into  the  estate  is  peculiarly  applicable  to  land,  and  is  accordingly 
used  in  marriage  settlements  when  the  portions  of  younger  children  who  may  die 
under  age  are  not  to  be  raised.  And  the  word  "estate,"  though  coupled  with 
expressions  applicable  to  personal  property,  will  pass  a  fee.  2  Terra  Kep.  B.  R.  659, 
Till;/  V.  Simpson  (a). 

It  is  also  a  rule  of  law,  that  every  word  in  a  will  shall  be  effective  if  possible.  But 
unless  the  word  testament^iry  be  here  understood  to  relate  to  land,  it  will  be  useless, 
for  the  other  [450]  words  are  fully  sufficient  to  pass  all  the  personal  property  of  the 
testator.  In  ancient  times  no  man  could  dispose  of  his  real  estate  by  will.  By  degrees 
that  privilege  was  allowed  ;  as  for  instance,  by  the  custom  of  particular  towns.  It  was 
not  till  the  passing  of  the  statute  32  Hen.  8,  c.  1,  that  a  free  disposition  by  will  of 
lands  was  allowed.  But  that  statute  and  the  34  and  35  Hen.  8,  c.  5,  both  use  the 
terms  will  and  testament  as  synonymous.  Where  the  intention  also  of  the  testator  is 
to  be  collected  from  the  context,  even  the  word  legacy  will  pass  a  real  estate.  1  Burr. 
268,  IIoj)e  V.  Taylor.  5  Teim  Kep.  B.  K.  716,  llardacre  v.  Nash.  Here  too  the 
residuary  bequest  is  charged  with  the  payment  of  debts,  the  real  estate  therefore 
ought  to  pass  for  the  benefit  of  creditors.  And  that  the  residuary  clause  in  the  will 
in  question  is  sufficient  to  include  a  devise  of  land,  appears  from  1  Com.  Kep.  164, 
Hopewell  v.  Acklmul.     Ibid.  337,  Scuit  v.  Albtrry. 

BuLLER,  J. (6).  Cases  of  this  sort  depend  on  niceties  of  expression,  and  sometimes 
even  on  a  single  word,  and  as  it  has  been  frequently  said,  the  nonsense  of  one  man 
cannot  be  a  guide  for  that  of  another.  But  the  question  always  must  be,  what  was 
the  intention  of  the  testator!  That  is  the  polar  star  by  which  we  must  be  guided. 
Where  it  is  apparent  in  the  introductory  part  of  the  will,  that  the  testator  meant  to 
dispose  of  the  whole  of  his  property,  and  the  expressions  in  the  residuary  clause  may 
include  a  real  estate,  that  clearly  is  to  be  taken  in  the  largest  sense,  in  order  to 
correspond  with  the  introductory  part.  This  case  is  difTerent  both  from  Denn  v.  Gaskin 
and  Shaiv  v.  Russell,  for  in  neither  of  those  cases  did  the  introductory  clause  profess 
to  dispose  of  all  the  property  of  the  testator.    That  circumstance  distinguishes  this  case, 

(a)  On  this  point  see  likewise  Doe  v.  Chapman,  ante,  vol.  i.  223. 
(6)  Absent  the  Lord  Chief  Justice. 
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and  brings  it  within  the  authority  of  that  of  Grayson  v.  Atkinson,  before  Loi'd  Hardwicke, 
where  the  introductory  clause  was,  "as  to  all  my  temporal  estate  wherewith  it  hath 
pleased  God  to  bless  me,  I  give  and  devise  the  same  as  follows."  Here  the  testator 
meant  to  devise  all  his  property;  the  word  testamentary  is  as  well  applicable  to  real 
as  to  personal  estate ;  and  if  it  be  not  applied  in  this  case  to  the  real  property,  it  is 
merely  tautologous  ;  and  in  construing  wills  the  Court  will,  if  possible,  give  a  meaning 
to  every  word.  I  am  therefore  of  opinion  that  there  should  be  judgment  for  the 
Defendant. 

[451]  Heath,  J.  I  am  of  the  same  opinion,  and  my  reasons  are  these  :  first.  The 
testator  sets  out  with  declaring  bis  intention  to  dispose  of  all  his  property  ;  secondly, 
he  leaves  2001.  to  his  heir  at  law  ;  and  thirdly,  the  residuary  clause  is  sufficient  to 
pass  the  estate  in  question  ;  for  the  word  testamentary  is  a  most  comprehensive  term, 
and  we  should  interpret  it  in  much  too  narrow  a  sense,  if  we  were  to  confine  it  to 
personal  property.  And  there  are  no  circumstances  in  the  will  to  control  this  body 
of  evidence,  if  it  may  be  so  called.  Wills  are  frequently  made  in  extremis,  sometimes 
when  the  agonies  of  death  are  approaching,  and  it  would  be  unfair  to  construe 
strictly  the  words  used  by  an  ignorant  testator  in  that  situation.  Here,  after  the 
devise  of  the  personal  estate  he  might  have  changed  his  mind,  and  designed  to  give 
also  his  real  estate,  by  the  residuary  clause.  The  word  testamentary  may  therefore 
be  considered  as  declaratory  of  a  subsequent  intention  to  that  effect. 

RoOKE,  J.,  of  the  same  opinion. 

Postea  for  the  Defendant. 

The  Court  having  thus  given  their  opinions  on  the  construction  of  the  will, 
Williams,  Serjt.,  afterwards  obtained  a  rule  to  shew  cause  why  the  judgment  should 
not  be  arrested,  on  two  grounds :  first,  that  a  right  of  action  to  recover  real  property 
was  not  such  an  interest  as  would  pass  by  the  assignment  of  the  commissioners  to 
the  assignees  of  the  bankrupt;  and  secondly,  that  if  it  were  such  an  interest  as  was 
assignable,  yet  it  did  not  pass  by  the  deed  which  was  executed  in  the  present  instance. 

Against  which  Le  Blanc,  Serjt.,  now  shewed  cause.  The  first  question  is,  whether 
a  right  of  action  to  recover  real  property  is  of  such  a  nature  as  to  be  capable  of  vesting 
in  the  assignees  of  a  bankrupt  by  the  assignment  of  the  commissioners?  Now  the 
Stat.  13  Eliz.  c.  7,  enables  the  commissioners  to  dispose  of  whatever  property  or 
interest  the  bankrupt  "may  lawfully  depart  withal;"  but  this  was  an  interest  which 
the  bankrupt  might  have  released,  therefore  he  might  have  departed  with  it.  The 
5  Geo.  2,  c.  30,  goes  farther,  and  mentions  "all  such  effects  of  which  the  party  was 
possessed  or  interested  in,  or  whereby  he  hath  or  may  expect  any  profit,  possibility 
of  profit,  benefit  or  advantage  whatsoever."  And  it  has  been  decided  that  a  possibility 
may  be  devised  and  is  assignable.  Boe  on  dern.  Perry  v.  Jones,  ante  vol.  i.  30,  affirmed 
in  error,  3  Term  [452]  Rep.  B.  R.  88.  The  statute  also  21  Jac.  1,  e.  19,  declares 
that  all  the  statutes  and  laws  concerning  bankrupts  shall  be  largely  and  beneficially 
construed,  for  the  relief  of  creditors.  Here  the  right  descended  to  the  bankrupt 
before  the  bankruptcy,  and  if  it  do  not  pass  to  the  assignees,  it  must  still  remain  in 
him,  in  opposition  to  the  claims  of  his  creditors,  a  position  contrary  to  all  legal  notions 
of  the  effect  of  an  assignment  by  the  commissioners,  which  passes  every  thing  vested  in 
the  bankrupt.  And  upon  this  piinciple  Sir  Joseph  Jekyll  founded  his  decision,  in 
Higden  v.  Williamson,  3  P.  Wms.  132. 

Taking  then  this  tight  to  have  been  assignable  by  the  commissioners,  the  next 
point  is,  that  it  passed  by  the  deed  in  question.  The  material  wor<is  are  "  heredita- 
ment, claim  and  demand."  Now  it  clearly  was  included  in  one  or  other  of  those 
terms ;  a  right  of  action  was  considered  as  an  hereditament  in  The  Marquis  of 
Winchester's  case,  3  Co.  1  ;  and  though  in  Cromer's  case  there  cited,  p.  4  b.  such  a  right 
was  holden  not  to  pass  by  the  Queen's  grant  on  the  attainder  of  a  disseisee,  yet  that 
case  proceeded  on  the  principle  that  the  grant  of  the  crown  shall  be  strictly  construed, 
and  shall  piss  nothing  but  what  is  spacifieally  described ;  but  a  rule  of  construction 
directly  contraiy  prevails  in  cases  of  bankrupts. 

In  support  of  the  rule,  Williams,  Serjt.,  argued  in  the  following  manner. 

The  facts  stated  and  admitted  on  this  record  are  these; — -Thomas  Eustace  the 
father  was  seised  in  fee  of  the  lands  in  question,  and  died  so  seised  on  the  1st  of  June 
1767,  leaving  Thomas  Eustace  his  son  then  of  the  age  of  16  years  his  heir  at  law. 
Upon  the  death  of  Thomas  Eustace  the  father,  Hannah  Eustace  abated  into  the 
premises,  and  was  seised  thereof,  and  died  so  seised  on  the  12th  of  December  1792, 
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Oil  the  3d  of  F"ebni<iry  1789,  Thomas  Eustace  the  son  became  a  bankrupt,  a  comraission 
of  bankrupt  duly  issued  against  hini,  and  the  comniissioners  by  indenture  of  bargain 
and  sale,  bearing  date  the  24th  of  March  1789,  duly  inrolled,  did  order,  grant,  bargain 
and  sell,  unto  the  demandants,  the  assignees,  "all  and  singular  the  messuages,  lands, 
tenements  and  hereditaments,  whatsoever  and  wheresoever,  of  and  belonging  to  the 
said  baiikru|)t  in  fee  simple,  fee  tail,  or  for  life,  or  otherwise,  with  their  respective 
rights,  members  and  appurtenances,  and  all  the  estate,  right,  title,  interest,  property, 
profit,  benefit  and  equity  of  redemp[453]-tion,  claim  and  demand  whatsoever,  which 
the  said  bankrupt  at  the  time  of  his  becoming  bankrupt  had  of  in  or  to  all  and 
singular  the  said  messuages,  lands,  tenements  and  hereditaments,  respectively." 
From  the  death  of  his  father  in  the  year  1767,  until  his  bankruptcy  in  the  year  1789, 
a  period  of  more  than  twenty-two  years,  Thomas  Eustace  the  son  never  entered  into 
the  premises  at  all,  and  therefore  a  right  of  action  only  remained  in  him  at  the 
time  of  his  bankruptcy.  His  entry  was  taken  away  by  the  stat.  21  Jac.  1,  c.  16, 
which  enacts,  that  no  person  shall  make  any  entry  into  any  lands,  &c.  but  within 
twenty  years  next  after  his  right  shall  first  descend  or  accrue,  and  in  default  thereof, 
such  person  shall  be  utterly  excluded  and  disabled  from  such  entry  after  to  be  made. 
There  is  a  proviso  in  the  statute  in  favour  of  infants,  but  tho  infant  must,  within  ten 
years  next  after  his  full  age,  take  the  benefit  of  that  proviso,  and  at  no  lime  after  ten 
years.  Thomas  Eustace  the  son  was  of  full  age  in  the  year  1772,  and  did  not  become 
a  bankrupt  until  the  year  1789,  more  than  ten  years  after  his  full  age  ;  during  which 
time  he  neither  entered  nor  sued  for  the  premises,  and  therefore  his  entry  was  taken 
away  at  the  time  of  his  bankruptcy.  Under  these  circumstances,  it  is  submitted  that 
judgment  ought  to  be  arrested  ;  first,  because  the  commissioners  have  no  authority 
whatever  under  the  statutes  of  bankrupts,  to  grant  any  rights  of  action,  which  a 
bankrupt  may  have  to  any  lands  or  tenements  at  the  time  of  his  bankruptcy  ;  secondly, 
because,  supposing  they  have  such  authority,  this  right  of  action  did  not  pass  to  the 
assignees,  by  the  bargain  and  sale  stated  u()on  this  record. 

As  to  the  first  point,  it  must  be  admitted  that  nothing  can  pass  to  the  assignees 
of  a  bankrupt,  but  what  the  statutes  of  bankru])ts  give  the  commissioners  authority 
to  grant.  From  first  impressions  upon  this  subject,  occasioned  chiefly  by  leferring 
to  the  interest  which  the  assignees  of  a  bankrupt  take  in  his  personal  estate,  the  most 
frequent  subject  of  discussion  and  therefore  the  most  familiar,  one  is  led  to  conclude 
that  whatever  actions  the  bankrupt  himself  might  have  had,  before  his  bankruptcy, 
to  enforce  his  right  to  any  real  estate,  the  same  shall  his  assignees  have  after  his 
bankruptcy.  But  the  interest  which  the  assignees  take  in  the  real  estate  of  a  bankrupt, 
is  not  coextensive  with  that  which  they  have  in  his  personal  estate,  and  it  by  no 
means  follows,  because  rights  of  action  which  the  bankrupt  [454]  has  to  recover  debts 
or  other  personal  property,  are  transferred  to  the  assignees,  that  therefore  his  rights 
of  action  to  recover  real  property  are  given  to  them  by  the  bargain  and  sale.  If  it  were 
a  principle  of  law,  that  immediately  on  an  act  of  bankruptcy  committed,  the  real  and 
personal  estate  of  the  bankrupt  vested  in  his  assignees  by  the  mere  act  and  operation 
of  law,  in  the  same  manner  as  the  real  and  personal  estate  vests  in  the  heir  and 
executor,  then  the  inference  contended  for  might  be  supported,  because  undoubtedly 
a  right  of  action  will  descend  to  the  heir.  But  the  case  of  assignees  of  a  bankrupt  is 
very  difl'erent,  for  their  interest  iu  both  real  and  personal  estate  depends  wholly 
upon  positive  provisions  created  by  statute.  With  respect  to  rights  of  action  to 
recover  his  personal  property,  the  commissioners  are  authorized  to  assign  them  by 
the  express  provision  of  the  statute  of  1  Jac.  1,  c.  15,  s.  13,  and  the  assignees  are 
enabled  thereby  to  bring  such  actions  in  their  own  names.  But  there  is  no  such 
provision  in  any  of  the  statutes,  respecting  the  bankrupt's  rights  of  action  to  recover 
real  property.  An  act  of  bankruptcy  does  not  divest  the  property  out  of  the  bankrupt. 
It  continues  in  him  until  the  assignment.  1  Atk.  96,  Dnmi  v.  Man,  and  therefore  it 
is  no  plea  to  an  action  brought  by  him  after  his  bankruptcy,  to  say  that  he  became 
a  bankrupt,  and  a  commission  issued  against  him,  without  stating  an  assignment 
by  the  commissioners,  1  Salk.  108,  Carey  v.  Crltp.  Consequently  no  estate  vests  in 
the  commissioners,  but  otdy  a  power  to  grant,  and  their  grantees  are  considered  in 
the  light  of  every  other  vendee.  They  take  by  force  of  the  assignment  or  bargain 
and  sale,  and  not  otherwise.  Therefore  if  the  commissioners  grant  any  copyhold 
lands  of  the  bankiupt  to  the  assignees,  they,  like  other  vendees,  must  be  admitted 
before  they  cau  surrender,  1  Aik.  96.     Su  the  assignment  of  a  lease  for  years  by  tho 
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commissioners,  is  considered  as  an  assignment  by  the  lessee  himself.  It  being  proved 
then,  that  the  assignees  derive  their  title  solely  under  the  bargain  and  sale  or  assign- 
ment, and  that  the  commissioners  have  no  power  or  authority  to  convey  any  thing 
but  what  is  given  them  by  the  statutes  of  bankrupts,  the  next  thing  to  be  considered, 
is  the  authority  which  the  commissioners  derive  from  those  statutes.  There  are  but 
four,  viz.  34  and  3.5  H.  8,  c.  4,  13  Eliz.  c.  7,  1  Jac.  1,  c.  15,  and  21  Jac.  1,  c.  19, 
which  relate  to  the  [455]  disposition  of  the  real  estate  of  a  bankrupt.  The  34  and 
35  H.  8,  enacts,  that  the  persons  therein  named  "  shall  have  power  and  authority  to 
take  by  their  wisdoms  and  discretions,  such  orders  and  directions,  as  well  with  the 
bodies  of  such  offenders  aforesaid,  as  also  with  their  lands,  tenements,  fees,  annuities, 
and  offices,  which  they  have  in  fee  simple,  fee  tail,  term  of  life,  term  of  years,  or  in 
right  of  their  wives,  as  much  as  the  interest,  right  and  title  of  the  same  offender  shall 
extend  to  be,  and  may  then  be  departed  with  by  the  said  offender,  &c." 

Now  notwithstanding  the  words  fee  tail  are  here  used,  yet  an  estate  tail  could 
not,  either  by  virtue  of  that  statute,  or  of  the  13  Eliz.  be  granted  by  the  commissioners 
for  a  longer  period  than  during  the  life  of  the  bankrupt  tenant  in  tail,  because  that 
was  as  much  as  the  interest,  right  and  title  of  the  bankrupt  tenant  in  tail  extended  to, 
and  he  could  lawfully  depart  with.  From  hence  therefore  a  strong  argument  arises. 
For  tenant  in  tail  might  at  that  time,  as  well  as  the  present,  certainly  have  made  an 
absolute  disposition  of  the  lands  by  recovery  or  fine  ;  but  as  he  could  not  depart  with 
them  by  deed  indented  and  inroUed,  for  a  longer  period  than  during  his  own  life,  it 
was  thought  necessary  to  give  to  the  commissioners  a  power  to  do  so,  by  the  express 
provisions  of  the  statute  of  21  Jac.  1,  c.  19.  It  might  have  been  argued  before  the 
passing  of  that  statute,  with  great  plausibility  and  show  of  reason,  that  as  tenant  in 
tail  might  by  particular  modes  of  conveyance  have  departed  with  the  estate  tail,  and 
have  barred  as  well  all  remainders  and  reversions  expectant  as  his  own  issue,  therefore 
the  commissioners  were  enabled  by  those  other  statutes,  to  grant  the  same  interest 
in  the  estates  tail  of  the  bankrupt  to  the  assignees  by  the  bargain  and  sale,  as  the 
bankrupt  himself  might  have  done  by  recovery  or  fine,  and  that  the  Court  ought  to 
construe  those  statutes  liberally  in  favour  of  creditors.  But  it  is  fair  to  presume  that 
this  kind  of  argument  did  not  prevail ;  for  if  it  had  prevailed,  it  would  have  been 
nugatory  to  provide  for  this  case  by  a  particular  act  of  Parliament.  The  stat. 
13  Eliz.  c.  7,  repeats  the  pro\asions  of  that  of  Hen.  8,  and  uses  the  same  expression 
as  to  what  the  bankrupt  may  "lawfully  depart  withal,"  and  in  the  11th  section  it 
enacts,  that  if  at  any  time  after  the  bankruptcy,  lands,  &c.  shall  be  purchased  by,  or 
shall  descend,  revert,  or  by  any  means  come  to  the  bankrupt,  before  his  creditors  are 
satisfied,  such  lands,  &e.  shall  be  bar-[456]-gained,  sold,  &c.  in  such  manner  as  other 
the  lands,  &c.  of  the  bankrupt  which  he  had  when  he  was  declared  a  bankrupt,  should 
or  might  have  been  bargained,  sold,  disposed  of,  &c. 

Lord  Hardwicke,  ex  parte  Prouclfool,  1  Atk.  252,  takes  a  distinction  upon  this 
section,  between  the  interest  which  the  assignees  take  in  the  real  and  in  the  personal 
estate  of  a  bankrupt.  His  words  are  "  when  assignees  are  chosen,  all  the  estate  and 
effects  of  the  bankrupt  are  vested  in  them,  and  he  is  incapable  of  carrying  on  any 
trade,  and  all  his  future  personal  estate  is  effected  by  the  assignment,  and  every  new 
acquisition  will  vest  in  the  assignees ;  but  as  to  future  and  real  estates,  there  must  be 
a  new  bargain  and  sale."  Now  suppose  Thomas  Eustace  had,  after  his  bankruptcy, 
brought  an  action  and  recovered  the  estate  in  question,  in  that  case  it  is  unquestionable 
that  there  must  have  been  a  new  bargain  and  sale  made  to  the  assignees,  because  they 
were  lands  which  had  come  by  that  means  to  the  bankrupt  after  his  bankruptcy,  and 
are  therefore  within  the  express  pro\i?ion  of  the  11th  section  of  the  statute  of  13  Eliz. 
His  bankruptcy  and  the  bargain  and  sale  by  the  commissioners,  would  not  have  been 
any  plea  to  such  an  action  brought  by  him.  If  this  position  be  well  founded,  which 
will  scarcely  be  disputed,  it  follows,  that  the  right  which  the  bankrupt  had  to  the  lands 
in  question  did  not  pass  by  the  bargain  and  sale  ;  for  if  he  could  himself  have  recovered 
them  in  his  own  name,  after  his  bankruptcy,  and  the  execution  of  the  bargain  and 
sale,  anrl  the  estate  when  recovered  would  have  been  considered  as  a  new  estate, 
which  had  come  to  the  bankrupt  after  his  bankruptcy,  and  of  which  there  must  have 
been  new  bargain  and  sale  made,  it  is  a  necessary  consequence  that  the  right  of  action 
which  he  had  to  recover  those  lands,  at  the  time  of  the  bankruptcy,  did  not  piss  to 
the  assignees  by  the  assignment  or  bargain  and  sale.  It  is  not  contended,  that  this  right 
of  action  which  the  bankrupt  had  could  not  by  any  means  have  been  applied  for  the 
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benefit  of  his  creditors ;  on  the  contrary,  it  may  be  admitted  that  this  right  did  as 
much  belong  to  his  creditors,  as  any  lands  in  his  possession.  But  the  point  is,  that 
this  right  did  not  pass  by  the  assignment  or  bargain  and  sale.  The  remaining  two 
statutes,  which  take  notice  of  the  real  property  of  a  bankrupt,  viz.  1  Jac.  I,  c.  15,  and 
21  Jac.  1,  c.  19,  merely  extend  the  provisions  of  the  13  Eliz.  c.  7,  to  other  persons 
described  to  be  bankrupts. 

[457]  It  appears,  then,  that  there  are  no  words  in  either  of  those  statutes,  which 
can  hy  any  possibility  be  construed  to  give  to  the  commissioners  a  power  to  grant 
rights  of  action  to  recover  real  property  unless  the  words  "  may  lawfully  depart 
withal,"  or  the  word  "hereditaments"  in  the  statutes  of  Hen.  8  and  Eliz.  shall  be 
supposed  to  include  such  rights.  With  respect  to  the  words  "  may  lawfully  depart 
withal"  they  seem  from  the  whole  context  of  the  statutes  taken  together,  to  mean 
such  interests  in  real  estates  as  the  bankrupt  himself  might  have  departed  with  by 
bargain  and  sale,  and  deed  indented  and  inrolled.  If  he  was  seised  in  fee,  the  whole 
estate  would  pass  ;  if  in  tail,  or  for  life,  or  in  right  of  his  wife,  then  no  greater  interest 
would  pass  than  during  his  own  life.  But  those  words  cannot  be  construed  to  pass 
rights  of  action  ;  for  they  cannot  lawfully  be  departed  with.  They  cannot  be  granted, 
or  pass  by  deed,  though  for  a  valuable  consideration,  and  every  such  conveyance  is 
void  ;  for  nothing  in  action,  entry,  or  re-entry,  can  be  granted  over,  Litt.  s.  347.  Co. 
Litt.  214  a.  2  Black.  Comm.  290.  The  only  conveyance  by  which  lands  and  tenements 
were  granted  at  the  common  law,  was  by  feoflfment  and  livery  of  seisin  ;  but  no  feoff- 
ment and  livery  could  be  made  unless  the  feoffor  had  entered  into  the  lands.  Co. 
Litt.  9  a.  Rights  of  action  cannot  be  devised.  Com.  Dig.  Devise  (M.).  The}'  are  not 
forfeitable  for  treason  or  felony.  There  can  neither  be  a  tenancy  by  the  curtesy, 
nor  in  dower  of  a  right  of  action.  No  lease  can  be  made  by  one  who  has  only 
a  right  of  action,  and  therefore  in  special  verdicts  it  is  always  found  that  the 
lessor  entered  and  was  seised,  prout  lex  postulat.  Nor  is  this  all.  By  the  statute 
32  H.  8,  c.  9,  it  is  made  penal  to  "grant  or  buy  any  preteiiced  right  or  title  to  any 
lands  and  tenements."  In  Partridge  v.  Strange,  Plowd.  88,  Montague,  Ch.  J.,  com- 
menting upon  this  statute  says,  that  "where  one  man  is  in  possession  of  lands  and 
tenements,  and  another  that  is  out  of  possession  claims  them,  or  sues  for  them,  that 
is  a  pretenced  right  or  title."  And  in  Co.  Litt.  369  a.  it  is  said,  that  "if  A.  be  disseised, 
in  this  case  A.  hath  a  good  lawful  right ;  yet  if  A.  being  out  of  possession  granteth  to 
or  contracteth  for  the  land  with  another,  he  hath  now  made  his  good  right  of  entry 
pretenced  within  the  statute,  and  both  the  grantor  and  grantee  within  the  danger 
thereof,  a  fortiori  of  a  right  in  action."  And  in  Plowd.  88,  it  is  said,  that  this 
statute  "  has  not  altered  the  law  ;  for  [458]  the  common  law  before  this  statute 
was,  that  he  who  was  out  of  possession  might  not  bargain,  grant  or  let  bis  right  or 
title;  and  if  he  had  done  it,  it  should  have  been  void."  Therefore  such  a  right 
cannot  be  lawfully  departed  with.  Hence  it  plainly  appears,  that  the  bankrupt  him- 
self could  not  have  departed  with  his  right  of  action  by  bargain  and  sale  by  deed 
indented  and  inrolled.  And  as  he  himself  could  not,  neither  can  the  commissioners 
grant  it  under  the  statutes,  which  enact,  that  the  bargain  and  sale  made  by  virtue  of 
them  shall  oidy  be  as  effectual  as  a  bargain  and  sale  made  by  the  party  himself,  by 
deed  indented  and  inrolled.  The  eleventh  section  of  13  Eliz.  proves  that  nothing  was 
intended  to  be  granted  by  that  statute,  but  either  lands  of  which  the  bankrupt 
was  actually  seised  at  the  time  of  the  bargain  and  sale,  or  else  some  beneficial 
interest  therein,  of  which  he  was  possessed  at  that  time.  It  is  true,  that  the  bank- 
rupt may  release  his  right  of  action  ;  but  that  can  only  be  to  the  abator  or  disseisor 
himself;  and  it  enures  only  as  a  confirmation  of  his  former  estate,  and  not  as  a  new 
grant.  A  release  of  a  right  differs  from  a  grant,  which  conveys  an  interest.  But  it 
by  no  means  follows,  that  because  one  may  release  his  right  to  the  tenant,  he  shall 
therefore  be  able  to  depart  with  it  generally.  A  bankrupt  might  unquestionably 
release  a  condition,  and  therefore  it  might,  with  the  same  reason,  be  contended,  that 
a  condition  would  pass  by  the  bargain  and  sale  of  the  commissioners,  under  the 
general  words  "  may  lawfully  depart  with."  But  it  is  manifest  that  conditions  were 
not  grantable  until  the  statute  of  21  Jac.  1,  c.  19,  s.  13,  enabled  the  commissioners 
to  grant  them.  And  the  reason  why  they  did  not  pass  by  the  bargain  and  sale, 
under  the  general  words  "may  lawfully  depart  with,"  was,  because  it  is  a  principle 
of  the  common  law  that  conditions,  though  they  may  be  released,  are  not  grantable 
over.     Litt.  Sect.  347.     So  the  bankrupt  might,  without  doubt,  have  released  a  power, 
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or  equity  of  redemption,  and  therefore  it  might  be  urged  that  an  equity  of  redemp- 
tion was  included  under  the  general  words  "  may  lawfully  depart  with."  But  it  is 
certain  that  an  equity  of  redemption  did  not  pass  prior  to  the  statute  21  Jac.  1, 
0.  19.  So  a  bankrupt  lessee  might  have  released  a  covenant;  as  if  the  lessor  had 
covenanted  with  him  for  the  renewal  of  the  lease  ;  yet  it  has  been  holden,  that  such 
a  covenant  could  not  be  granted  by  the  commissioners,  Drake  v.  [459]  Mayor  of  Exeter, 
cited  2  Verii.  97.  Vandenanher  v.  Deshrough.  So  a  bankrupt  who  is  seised  of  lands  as 
a  trustee,  may  depart  with  the  lands  for  the  purposes  of  the  trust ;  but  as  he  cannot 
lawfully  depart  with  them  for  any  other  purpose,  the  commissioners  cannot  grant 
them  to  the  assignees,  and  therefore  he  may  sue  in  his  own  name  for  any  thing  in 
respect  to  such  lands,  notwithstanding  his  bankruptcy  and  the  assignment  by  the 
commissioners,  1  Term  Rep.  B.  R.  619.  The  case  of  Higden  v.  Williamson,  3  P.  Wms. 
131,  is  distinguishable  from  the  present.  That  arose  on  a  contingent  interest  in  money, 
a  possibility  of  having  a  share  of  a  sum  of  money  upon  a  contingency.  Sir  Joseph 
Jekyll  indeed  grounded  his  opinion  upon  the  direction  of  the  statute  of  13  Eliz.  that 
the  commissioners  shall  assign  over  all  that  the  bankrupt  might  depart  withal ;  and 
that  as  the  bankrupt  might  have  released  this  contingent  interest,  so  the  commissioners 
were  enabled  to  assign  it.  But  it  is  obvious  that  this  opinion  is  not  well  founded. 
For  the  words  "may  lawfully  depart  withal,"  in  the  statutes  of  Hen.  8  and  Eliz. 
do  not  relate  to  the  assignment  of  the  personal  estate  of  the  bankrupt,  but  oidy  to  the 
bargain  and  sale  of  his  real  estate.  And  Lord  King's  chief  reason  for  affirming  the 
decree  was,  that  the  statutes  for  discharging  bankrupts  on  certificates,  never  intended 
to  intitle  them  to  any  estate  by  virtue  of  any  claim  anterior  to  the  bankruptcy  ;  and 
besides  that  the  word  "possibility"  was  in  all  the  later  statutes  touching  bankrupts. 
The  statute  he  particularly  alluded  to  was  5  Geo.  2,  c.  20,  the  words  of  which  are  "all 
such  effects  of  which  the  party  was  possessed  or  interested  in,  or  whereby  he  hath  or 
may  expect  any  profit,  benefit  or  advantage  whatsoever."  But  in  the  present  case 
there  is  neither  a  contingent  interest,  nor  a  possibility  either  in  money  or  land  ;  but 
simply  a  right  of  action  to  recover  lands  in  the  possession  of  another.  The  assignees 
might  have  recovered  these  lands  in  the  name  of  the  bankrupt,  and  the  commissioners 
would  then  have  been  enabled  to  grant  them  by  a  new  bargain  and  sale.  Or  if  the 
bankrupt  himself  had  voluntarily  brought  an  action  and  recovered  them,  the  com- 
missioners would  still  have  had  it  in  their  power  to  grant  them  by  a  new  bargain  and 
sale.  For  these  reasons  it  is  submitted  to  the  Court,  that  rights  of  action  are  not 
included  in  the  words  "  may  lawfully  depart  withal."  Nor  are  they  comprehended 
under  the  word  "hereditaments."  A  right  of  action  indeed  is  so  far  an  hereditament, 
that  it  will  descend  to  the  heir.  3  Co.  2  b.  Marquis  of  [460]  Winchester's  case.  But 
a  thing  may  descend  to  the  heir,  which  can  neither  be  released  nor  discharged,  as 
a  possibility  of  a  use.  Wood's  case,  cited  in  Shelly's  case,  1  Co.  99  a.  So  a  condition 
is  an  hereditament,  3  Co.  2  b.  Yet  conditions  to  which  the  bankrupt  was  entitled, 
were  not  included  in  the  general  word  "  hereditaments,"  and  therefore  did  not  pass 
by  the  bargain  and  sale  of  the  commissioners,  until  they  are  expressly  authorized  to 
grant  them  by  name,  by  the  statute  21  Jac.  1,  c.  19.  No  instance  can  be  adduced 
where  a  right  of  action  has  been  held  to  be  comprehended  under  the  word  "  heredita- 
ments." But  there  are  instances  to  the  contrary.  All  the  lands,  tenements  and 
hereditaments  of  a  man  attainted  of  treason,  were  by  the  common  law  forfeited  to 
the  kitig.  But  it  has  been  holden,  that  if  a  man  committing  treason  has,  at  the  time 
of  committing  it,  only  a  right  of  action  to  recover  lands,  this  right  neither  at  common 
law,  nor  by  the  statute  33  H.  8,  c.  20,  is  given  to  the  King.  1  Hale,  P.  C.  242,  s.  3. 
So  the  Statutes  of  Monasteries,  27  H.  8,  c.  28,  and  31  H.  8,  c.  13,  gave  to  the  King 
all  lands,  tenements,  hereditaments,  rights,  entries,  conditions,  &c.  But  it  was  holden, 
that  rights  of  action  were  not  given  to  the  king  by  the  general  word  hereditaments, 
3  Co.  2  b.  So  a  writ  of  error  is  a  right  of  action,  and  also  an  hereditament,  but 
assignees  of  a  bankrupt  cannot  bring  a  writ  of  error  in  their  own  name.  It  is  presumed 
therefore,  for  these  reasons,  that  the  Court  will  be  of  opinion  that  rights  of  action  are 
not  included  under  the  word  hereditaments.  But  secondly,  supposing  the  commissioners 
to  have  had  a  power  to  grant  the  right  of  the  piesent  action,  yet  it  did  not  pass  to  the 
demandants  by  the  bargain  and  sale  stated  upon  this  record.  The  words  of  the  bargain 
and  sale  are  "  all  and  singular  the  messuages,  lands,  tenements  and  hereditaments,  what- 
soever and  wheresoever,  of  or  belonging  to  the  said  Thomas  Eustace  the  bankrupt,  in 
fee  simple,  fee  tail,  or  for  life,  or  otherwise,  with  their  respective  rights,  members  and 
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appurtenances,  and  all  the  estate,  right,  title,  interest,  property,  profit,  benefit,  and 
equity  of  redemption,  claim  and  demand,  whatsoever,  which  he  the  said  Thomas 
Eustace  the  bankrupt,  at  the  time  of  his  becoming  bankrupt  as  aforesaid,  had  of, 
in  or  to  all  and  singular  the  said  messuages,  lands,  tenements  and  hereditaments, 
(fee."  Now  the  Court  must  construe  this  deed  in  the  same  manner  as  they  con- 
[461]-s:true  all  other  deeds.  The  ground  of  the  objection  is,  that  there  are  no  special 
words  used  in  the  bargain  and  sale  which  are  necessary  to  be  used  in  order  to  pass 
such  rights.  The  general  words  in  the  deed  are  not  sufficient  for  that  purpose.  For 
a  right  of  action  is  neither  a  messuage,  nor  land,  nor  a  tenement,  nor  a  hereditament, 
and  the  general  words  "and  all  the  estate,  right,  title,  &c."  are  confined  to  the  said 
messuages,  &c.  Rights  of  actions,  if  grantable  at  all,  can  only  be  granted  with  a  special 
recital  of  the  nature  of  the  right.  Suppose  the  bankrupt  had  been  seised  of  copyhold 
estates,  will  it  be  contended  that  they  passed  to  the  assignees  by  this  bargain  and  sale? 
And  yet  the  words  "lands,  tenements  and  hereditaments"  comprehend  all  kinds  of 
land.  Therefore  as  there  is  no  mention  made  of  the  nature  of  the  right  which  the 
bankrupt  had  to  the  lands  in  question,  and  as  it  is  not  expressly  granted,  it  did  not 
pass  by  the  deed  stated  on  this  record. 

Le  Blanc,  who  was  going  to  reply,  was  stopped  by  the  Court. 

Lord  Ch.  J.  Eyke.  This  case  has  been  very  elaborately  and  ably  argued  by  my 
Brother  Williams;  but  his  argument  goes  against  the  most  express  and  plain  spiiit  of 
the  bankrupt  laws,  which  is,  that  every  beneficial  interest  which  the  bankiupt  has 
shall  he  disposed  of  for  the  benefit  of  his  creditors.  Though  this  is  the  spirit  of  those 
laws,  yet  advantage  may  be  taken  of  particular  expressions  to  raise  difijculties,  and 
arguments  may  be  drawn  from  the  strict  rules  of  law  as  applied  to  the  letter  of  the 
statutes.  It  has  been  argued,  that  though  the  intent  of  the  legislature  was,  that  all 
the  bankrupt's  property  should  pass,  yet  that  the  Court  is  tied  up  by  the  expression 
"may  lawfully  depart  withal."  But  it  may  as  well  be  argued,  that  because  in  the 
statute  of  Hen.  8  the  words  bargain  and  sale  are  used,  therefore  nothing  would  pass 
but  what  the  bankrupt  might  convey  by  a  bargain  and  sale.  But  those  words  are 
omitted  in  the  13  Eliz.  and  all  the  bankrupt  acts  being  in  pari  materiS,  are  to  be 
construed  together.  It  is  true  that  on  general  principles  rights  of  action  are  not 
forfeitable,  nor  assignable,  except  in  a  particular  mode;  but  that  rule  is  founded  on 
the  policy  of  the  common  law,  which  is  averse  to  encourage  litigation  ;  but  in  this 
case  the  policy  of  the  bankrupt  laws  requires  that  the  right  of  action  should  be 
assignable  and  transferred  to  the  assignees  as  much  as  any  other  species  of  property. 
It  is  an  hereditament,  and  the  words  of  the  several  statutes  [462]  are  large  enough 
to  comprehend  it,  and  no  case  has  been  shewn  to  prove  that  it  ought  not  to  pass. 
What  then  does  the  whole  argument  amount  to  but  this,  that  in  many  cases,  from 
the  policy  of  the  law,  a  light  of  action  does  not  pass?  But  here  the  policy  is,  that 
every  right  belonging  in  any  shape  to  the  bankrupt,  should  pass  to  his  assignees. 
And  this  being  the  clear  intent  of  the  law,  a  particular  recital  of  this  species  of  right 
could  not  be  necessary.  I  therefore  think  it  a  clear  case,  both  on  the  words  of  the 
acts  of  parliament  and  on  the  subject-matter. 

BuLLER,  J.  I  entirely  concur  in  opinion  with  my  Lord  Chief  Justice  on  both 
points.  All  the  statutes  of  bankrupts  are  in  pari  materia,  and  are  to  be  taken  together, 
and  the  object  of  them  was,  that  every  thing  belonging  to  the  bankiupt  that  can  be 
turned  to  profit,  shall  pass  by  the  assignment  for  the  benefit  of  the  creditors.  My 
Brother  Williams  admits  that  this  right  may  be  used  for  their  benefit,  but  he  says 
that  the  action  ought  to  be  brought  in  the  name  of  the  bankrupt  himself.  But  was 
it  the  intention  of  the  Legislature  that  the  bankrupt  should  bring  actions?  On  the 
contrary,  every  thing  is  given  to  the  creditors,  and  the  assignees  are  to  bring  actions. 
With  respect  to  the  argument  from  the  cases  of  trusts  and  a  writ  of  error,  neither  of 
them  are  applicable,  for  no  profit  can  be  made  of  a  trust  or  writ  of  error. 

As  to  the  case  cited  from  2  Vern.,  I  very  much  doubt  the  authority  of  that  case ; 
as  at  present  advised,  I  do  not  see  why  a  covenant  for  the  renewal  of  a  lease,  of  which 
a  profit  may  be  made,  may  not  be  assigned  :  and  that  case  is  very  much  shaken  by 
Higden  v.  JFilliam son  which  goes  a  great  way  to  decide  the  present.  There  no  distinc- 
tion was  thought  of  between  real  and  personal  property,  but  Sir  Joseph  Jekyll 
decided  on  the  ground  of  the  slat.  13  Eliz.  having  transferred  every  thing  belonging 
to  the  bankrupt  to  the  assignees.  On  the  words  indeed  of  that  statute,  there  can 
be  no  doubt,  as  it  directs  that  the  conveyance  by  the  assignees  shall  be  good  and 
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effectual  in  law,  to  all  intents,  constructions,  and  purposes,  against  the  offender,  and 
all  persons  claiming  under  him.  If  this  be  true,  I  think  there  can  be  no  doubt  on 
the  words  of  the  deed  of  assignment,  which  is  not  a  particular  conveyance  of  particular 
lands,  but  a  general  conveyance  of  all  the  real  and  personal  property  of  the  bankrupt. 
And  the  court  is  bound  to  construe  the  bankrupt  laws  in  the  [463]  most  liberal  and 
beneficial  manner  for  the  creditors.  I  therefore  hold  that  every  species  of  right,  of 
which  by  any  possibility  profit  can  be  made,  passes  to  the  assignees. 

Heath,  J.  I  am  of  the  same  opinion.  My  Brother  Williams's  argument  goes  to 
prove,  that  even  aright  of  entry  on  a  vacant  possession  would  not  pass  by  the  assign- 
ment. But  he  says  the  assignees  are  not  without  remedy,  for  the  action  may  be 
brought  ill  the  name  of  the  bankrupt;  but  suppose  the  bankrupt  were  to  release  his 
right  of  action,  or  make  a  fraudulent  conveyance,  if  he  were  to  bring  the  action,  such 
release  or  conveyance  might  be  set  up  to  defeat  it.  As  to  the  case  cited  from  Vernon, 
I  think  it  a  very  strange  one,  for  a  covenant  to  renew  a  lease  runs  with  the  land. 
With  respect  to  the  second  point,  I  am  also  of  opinion  that  the  words  used  in  the 
assignment  were  sufficient.  The  commissioners  are  strangers  to  the  bankrupt,  and 
cannot  describe  every  particular  species  of  his  property.  We  should  therefore  do 
infinite  mischief,  if  we  were  to  hold,  that  every  thing  belonging  to  him  did  not  pass 
under  the  general  words  that  are  used. 

KoOKE,  J.,  of  the  same  opinion. 

Rule  for  arresting  the  judgment  discharged. 

BoULTON  AND  Watt  against  Bull.     Saturday,  May  16th,  1795. 

A  patent  was  granted  to  A.  B.  for  a  new  invented  method  of  using  an  old  engine  in 
a  more  beneficial  manner  than  was  before  known.  The  specification  stated,  that 
the  method  consisted  of  certain  principles,  and  described  the  mode  of  applying 
those  principles  to  the  purposes  of  the  invention,  and  an  act  of  parliament,  reciting 
the  patent  to  have  been  for  the  making  anil  vending  certain  engines  by  him  invented, 
extended  to  A.  B.  for  a  longer  term  than  14  years,  the  privilege  of  making,  con- 
structing and  selling  the  said  engines. — Q.  Whether,  under  these  circumstances, 
the  patent  right  was  valid  (a)M 

This  was  an  action  on  the  case  for  infringing  a  patent.  The  first  count  of  the 
declaration  stated,  that  the  king  by  letters  patent  under  the  great  seal,  bearing  date 
on  the  .5th  of  January,  1769,  granted  to  the  Plaiiititf  James  Watt  the  sole  benefit  and 
advantage  of  making,  exercising  and  vending  a  certain  invention  of  him  the  said 
James,  being  a  method  by  him  invented  of  lessening  the  consumption  of  steam  and 
fuel  in  fire  engines,  for  the  term  of  14  years,  with  a  proviso  for  a  specification,  &c. 
in  the  usual  manner.  It  then  stated,  that  by  a  private  act  of  parliament  passed  in 
the  15th  year  of  the  king,  the  benefit  of  the  patent  (a)^  was  extended  to  25  years, 
to  Watt  and  his  as-[464]-signs  :  that  on  the  5th  of  September,  1777,  he  assigned  two 
thirds  of  the  patent  right  to  Boulton  the  other  Plaintiff,  for  the  remainder  of  the 
term  of  25  years,  and  that  the  Defendant,  against  the  consent  of  the  Plaintiffs,  made, 
constructed  and  sold  divers  engines,  in  imitation  of  the  said  engine  so  invented  and 

(a)'  [This  question  came  afterwards  before  the  Court  of  King's  Bench,  in  the  case 
of  Honiblower  v.  Boulton,  8  T.  E.  95,  on  error  from  the  Common  Pleas,  when  it  was 
unanimously  resolved  that  the  invention  was  the  subject  of  a  patent,  and  the  patentee's 
right  was  valid.  It  seemed  admitted  there  that  under  the  statute  21  Jac.  I.  c.  3,  s.  6, 
there  cannot  be  a  patent  for  a  philosophical  principle  only,  which  has  been  since  held 
in  the  case  of  Eex  v.  Wheeler,  2  B.  &  A.  345.  Upon  the  construction  of  the  word 
manufactures  in  the  statute  of  James  I.,  the  Court  in  the  last  cited  case  observed,  "It 
may  perhaps  extend  also  to  a  new  process  to  be  carried  on  by  known  implements  or 
elements  acting  upon  known  substances,  and  ultimately  producing  some  other  known 
substance,  but  producing  it  in  a  cheaper  or  more  expeditious  manner,  or  of  a  better 
and  more  useful  kind."  As  to  patents  for  improvements,  see  Harmar  v.  Playne,  11  East, 
110.  Macfarlane  v.  Piice,  1  Stark.  N.  P.  C.  199.  Lord  Cochrane  v.  Smethurst,  ibid.  205. 
Campion  v.  Benyon,  3  Brod.  &  Bing.  5.  See  also  Hill  v.  Thompson,  8  Taunt.  375. 
3  Merivale,  629.     2  B.  Moore,  425,  S.  C.     Savory  v.  Price,  1  R.  &  M.  N.  P.  C.  1.] 

(a)'^  This  act  is  stated  at  large,  in  the  arguments  on  the  part  of  the  Defendant. 
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found  out  by  Watt,  and  of  the  like  nature  ami  kiiul,  in  breach  of  the  said  act  of 
parliament,  and  against  the  privilege  granted  to  Watt  as  aforesaid,  whereby,  &c.  The 
second  count  was  for  making  and  constructing  (not  mentioning  selling)  engines,  &c. 
like  the  first  count.  The  third  was  for  making,  constructing  and  selling  engines,  &c. 
partly  in  imitation  as  aforesaid.  The  fourth,  for  making  and  constructing  (omitting 
selling)  engines  partly  in  imitation  &c.  The  fifth,  for  using  and  putting  in  practice 
the  invention  of  the  Plaintiff  Watt.  The  sixth,  for  using  and  ])utting  in  practice 
jjart  of  the  said  invention.  The  seventh  for  counterfeiting  the  said  invention,  and 
using  and  putting  in  practice  certain  engines,  counterfeiting  the  said  engine  mentioned 
in  the  said  act  of  parliiiraent.  Tiie  eighth,  for  imitating  the  said  invention.  The 
ninth,  for  resembling  the  said  invention.  The  tenth,  for  counterfeiting  in  part  the 
said  invention,  and  using  and  ))utlirig  in  practice  engines  countoi  feiting  in  part  the 
said  engine  &c.  The  eleventh,  fur  imitating  in  part  the  said  invention.  The  last, 
for  resembling  in  part  the  said  invention. 

The  general  issue  being  pleaded,  the  cause  came  on  to  be  tried  before  the  Chief 
Justice  at  the  sittings  after  Tiinity  term  1793,  when  a  case  was  reserved  for  the 
opinion  of  the  court,  which  stated,  that  his  present  majesty  by  letters  patent  dated 
the  5th  day  of  January  in  the  ninth  year  of  his  reign,  granted  to  the  Plaintill' James 
Watt,  his  special  licence,  full  power  &c.  that  he  the  said  James  Watt,  his  executors, 
administrators  and  assigns  should  and  lawfully  might,  during  the  terra  of  fourteen 
years  thf-rein  mentioned,  use,  exercise  and  vend,  throughout  that  part  of  Great  Britain 
called  England,  the  Dominion  of  Wales,  and  Town  of  Berwick  upon  Tweed,  and  also  in 
his  majesty's  colonies  and  plantations  abroad,  his  the  said  James  Watt's  new  invented 
method  of  lessening  the  eon-sumption  of  steam  and  fuel  in  fire  engines,  with  the  usual 
proviso  for  the  inrolling  of  the  specification.  That  Watt  did  in  pursuance  of  the 
proviso,  cause  a  specification  or  description  of  the  nature  of  the  said  invention,  to  be 
inroUed  in  the  Court  of  Chancery,  which  description  was  particularly  set  forth  in  the 
said  act  of  [465]  parliament,  and  was  as  follows,  "my  method  of  lessening  the 
consumption  of  steam,  and  consequently  fuel  in  fire  engines,  consists  of  the  following 
principles.  First,  that  vessel  in  which  the  powers  of  steam  are  to  be  employed  to 
work  the  engine,  which  is  called  the  cylinder  in  common  fire  engines,  and  which  I 
call  the  steam  vessel,  must  during  the  whole  time  the  engine  is  at  work,  be  kept  as 
hot  as  the  steam  that  enters  it ;  first,  by  inclosing  it  in  a  case  of  wood,  or  any  other 
materials  that  transmit  heat  slowly  ;  secondly,  by  surrounding  it  with  steam  or  other 
heated  bodies ;  and  thirdly,  by  suffering  neither  water  nor  any  other  substance  colder 
than  the  steam,  to  enter  or  touch  it  during  that  time.  Secondly,  in  engines  that 
are  to  be  worked  wholly  or  partially  by  condensation  of  steam,  the  steam  is  to  be 
condensed  in  vessels  distinct  from  the  steam  vessels,  or  cylinders,  altliough  occasionally 
communicating  with  them.  These  vessels  I  call  condensers,  and  whilst  the  engines  are 
working,  these  cylinders  ought  at  least  to  be  kept  as  cool  as  the  air  in  the  neighbour- 
hood of  the  engines,  by  application  of  water  or  other  cold  bodies.  Thirdly,  whatever 
air  or  other  elastic  vapour  is  not  condensed  by  the  cold  of  the  condenser,  and  may 
impede  the  working  of  the  engine,  is  to  be  drawn  out  of  the  steam  vessels  or  condensers 
by  means  of  pumps  wrought  by  the  engines  themselves,  or  otherwise.  Fourthly,  I 
intend  in  many  cases  to  employ  the  expensive  force  of  steam  to  press  on  the  pistons, 
or  whatever  may  be  used  instead  of  them,  in  the  same  maimer  as  the  pressure  of  the 
atmosphere  is  now  employed  in  common  fire  engines.  In  cases  where  cold  water 
cannot  be  had  in  plenty,  the  engines  may  be  wrought  by  this  force  of  .steam  only,  by 
discharging  the  steam  into  the  open  air  after  it  has  done  its  office.  Fifthly,  where 
motions  round  an  axis  are  required,  I  make  the  steam  vessels  in  form  of  hollow  rings 
or  circular  channels,  with  proper  inlets  and  outlets  for  the  steam,  mounted  on 
horizontal  axles,  like  the  wheels  of  a  water  mill ;  within  them  are  plat  cd  a  number 
of  valves,  that  suffer  any  body  to  go  round  the  channel  in  one  direction  only.  In 
these  steam  vessels  are  placed  weights,  so  fitted  to  them  as  entirely  to  fill  up  a  part 
or  portion  of  their  channels,  yet  rendered  capable  of  moving  freely  in  them,  by  the 
means  hereinafter  mentioned  or  specified.  When  the  steam  is  admitted  in  these 
engines  between  these  weights  and  the  valves,  it  acts  equally  on  both,  so  as  to  raise 
the  weight  to  one  side  of  the  wheel,  and  by  the  re-action  on  the  valves  successively, 
[466]  to  give  a  circular  motion  to  the  wheel,  the  valves  opening  in  the  direction  ia 
which  the  weights  are  pressed,  but  not  on  the  contrary  :  as  the  steam  vessel  moves 
round,  it  is  supplied  with  steam  from  the  boiler,  and  that  which  has  performed  its 
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office  may  either  be  discharged  by  means  of  condensers,  or  into  the  open  air.  Sixthly, 
I  intend  in  some  cases  to  apply  a  degree  of  cold  not  capable  of  reducing  the  steam  to 
water,  but  of  contracting  it  considerably,  so  that  the  engines  shall  be  worked  by  the 
alternate  expansion  and  contraction  of  the  steam.  Lastly,  instead  of  using  water  to 
render  the  piston  or  other  parts  of  the  engines  air  and  steam  tight,  I  employ  oils,  wax, 
resinous  bodies,  fat  of  animals,  quicksilver,  and  other  metals  in  their  fluid  state." 

And  the  said  James  Watt,  by  a  memorandum  added  to  the  said  specification, 
declared,  that  he  did  not  intend  that  any  thing  in  the  fourth  article  should  be 
understood  to  extend  to  any  engine  where  the  water  to  be  raised  enters  the  steam 
vessel  itself,  or  any  other  vessel  having  an  open  communication  with  it.  In  the  fire 
engines  referred  to  in  the  said  specification,  and  which  were  in  use  prior  to  the  patent 
in  question,  motion  was  given  to  the  piston  by  the  pressure  of  the  atmosphere  acting 
upon  one  side  of  it,  while  a  vacuum  or  certain  degree  of  exhaustion  was  produced  on 
the  other  side  within  the  steam  vessel  denominated  the  cylinder,  by  means  of  the 
injection  of  cold  water,  whereby  the  steam  was  condensed  ;  which  operation,  prior  to 
the  invention  of  the  said  James  Watt,  was  always  performed  in  the  steam  vessel  or 
cylinder  itself;  when  the  steam  had  been  condensed,  and  the  piston  had  descended, 
such  portions  of  air  and  water  as  remained  under  it  within  the  steam  vessel  or  cylinder, 
were  expelled  through  valves  by  the  next  succeeding  steam  from  the  boiler,  and  that 
steam  counterbalancing  the  pressure  of  the  atmosphere  at  the  open  end  of  the  cylinder, 
allowed  tbe  piston  to  rise  up  with  that  end  of  the  lever  to  which  it  was  attached,  while 
the  other  end  of  the  lever  and  the  matters  attached  thereto  descended  by  reason  of 
their  greater  comparative  weight,  and  thus  the  engine  was  restored  to  that  state  in 
which  it  was  previous  to  the  first  condensation.  The  steam  was,  for  this  purpose,  as 
occasion  required,  admitted  through  a  pipe  from  a  distinct  vessel  called  the  boiler, 
where  it  was  generated,  which  occasionally  communicated  with  the  cy-[467]-linder  by 
means  of  a  valve,  which  was  opened  and  shut  by  the  action  of  the  engine.  The 
injection  of  cold  water  was  in  like  manner  admitted,  as  occasion  required,  into  the 
cylinder  through  a  pipe  from  another  distinct  vessel  containing  cold  water,  called  the 
injection  cistern,  by  means  of  a  cock  or  valve  which  was  also  opened  and  shut  by  the 
action  of  the  engine,  and  such  pumps  as  were  used  in  these  engines  were  also  wrought 
by  the  engines  themselves.  The  construction  and  use  of  pumps  for  drawing  out  air, 
elastic  vapour,  or  svater  from  places  or  vessels  where  a  vacuum  or  exhaustion  was 
required,  were  known  and  practised  before  the  obtaining  the  letters  patent  above 
mentioned,  but  had  not  been  applied  to  the  cylinders  or  condensers  of  steam  engines. 
The  said  invention  of  the  said  James  Watt  was  at  the  time  of  making  the  said  letters 
patent,  a  new  and  a  useful  invention,  and  the  said  privilege  vested  by  the  said  act  of 
parliament  in  the  said  James  Watt  and  his  assigns,  was  infringed  by  the  Defendant 
in  the  manner  charged  upon  him  by  the  declaration.  The  said  specification  made  by 
the  said  James  Watt,  is  of  itself  sufficient  to  enable  a  mechanic  acquainted  with  the 
fire  engines  previously  in  use,  to  construct  fire  engines  producing  the  e8"ect  of  lessening 
the  consumption  of  fire  and  steam  in  fire  engines,  upon  the  principle  invented  by  the 
said  James  Watt. 

And  the  questions  for  the  opinion  of  the  Court  were, 

1st.  Whether  the  said  patent  was  good  in  law,  and  continued  by  the  act  of 
parliament  above  mentioned  ? 

2d.  Whether  the  above  specification  of  the  Plaintiff  James  Watt  was  in  point  of 
law  sufficient  to  support  the  above  patent? 

This  case  was  twice  argued,  the  first  time  by  Watson,  Serjt.,  for  the  Plaintiff's,  and 
Le  Blanc,  Serjt.,  for  the  Defendant ;  and  the  second,  by  Adair,  Serjt.,  for  the  Plaintiffs, 
and  Williams,  Sei  jt.,  for  the  Defendant. 

On  the  part  of  the  Plaintiffs,  the  substance  of  the  arguments  was  the  following. 
The  Plaintiff's  have  a  right  to  recover  damages  for  the  infringement  of  their  patent, 
which  is  :  1st,  both  good  in  law,  and  continued  by  the  act  15  Geo.  3,  c.  61  ;  and  2dly, 
duly  supported  by  the  specification.  It  is  good  in  law,  as  being  for  a  newly  discovered 
method  of  producing  an  important  effect  in  the  use  of  the  old  steam  engine,  and  comes 
within  the  provision  of  the  stat.  21  Jac.  1,  c.  3,  s.  6,  [468]  which  protects  inventions 
of  this  kind  from  the  declaration  mentioned  in  the  former  part  of  the  statute.  By 
every  fair  rule  of  construction,  the  words  "working  or  making  any  manner  of  new 
manufactures,"  must  include  the  invention  of  the  Plaintiffs.  The  term  manufacture 
means  "any  thing  made  or  produced  by  art,"  and  the  method  or  invention  for  which 
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the  patent  is  granted,  is  to  produce  an  effect  by  artificial  means,  by  which  the 
consumption  of  fuel  shall  be  lesseneil  in  steam-engines.  Whether  the  word  method 
be  used  as  in  the  patent,  or  engine  as  in  the  act  for  continuing  it,  the  meaning  is 
obviously  the  same,  and  the  Court  will  not  deprive  the  Plainlifl's,  the  merit  and  utility 
of  whose  invention  is  on  all  sides  admitted,  of  the  benefit  of  that  invention  by  mere 
verbal  criticisms. 

[Heath,  J.  When  a  mode  of  doing  a  thing  is  referred  to  something  permanent,  it 
is  properly  termed  an  engine;  when  to  something  fugitive,  a  method.]  This  patent 
is  not  expressed  in  terms  new  or  urnisual  ;  almost  all  the  patents  upon  reconi  that 
have  been  granted  to  those  who  have  maile  discoveries  or  improvements  in  the 
raeehanie  arts,  being  for  the  method  of  doing  the  thing,  and  not  for  the  thing  done. 
[Heath,  J.  Is  there  any  instance  of  a  patent  for  a  mere  method  ?]  The  patent  granted 
to  Dollond  for  his  improvement  in  making  the  object-glasses  of  telescopes  was,  for  "an 
invention  of  a  new  method  of  making  the  object-glasses  of  refracting  telescopes."  So 
also,  David  Hartley's  patent  was  for  his  method  of  securing  buildings  from  fire.  So 
likewise  are  the  numerous  patents  that  have  been  granted  for  the  different  improve- 
ments which  have  been  made  of  late  years,  in  chemistry  and  medirine  (a).  The  patent, 
therefore,  of  the  PlaintilVs  is  good  in  law  :  and  it  is  also  coiitinutd  by  the  act  15  Geo.  3. 
That  act  expressly  recites  the  patent,  and  extends  the  benefit  of  it  for  25  years  to  Watt 
and  his  assigns.  It  was  therefore  clearly  the  intetition  of  the  legislature  that  the 
patent  alre«iiy  granted  should  be  continued,  and  the  Court  will  construe  the  act  in 
such  a  manner  as  to  effectuate  that  intention. 

With  regard  to  the  specification,  that  is  suiliciently  explicit  to  support  the  validity 
of  the  patent.  The  improvement  made  by  Watt  consists  in  a  discovery,  that  by  letting 
out  the  steam  from  the  cylinder  into  another  vessel  in  order  to  condense  it,  [469] 
instead  of  admitting  cold  water  into  the  cylinder  for  that  purpose,  as  was  done  in 
Newcomen's  engine,  and  by  keeping  the  cylinder  hot,  the  consumption  of  steam  and 
conseijuently  of  fuel  would  be  diminished.  The  communication  between  the  cylinder 
and  the  other  vessel  is  formed  by  means  of  valves,  which  were  before  in  use  in 
Newcomen's  engine,  and  therefore  not  necessary  to  be  more  accurately  described,  and 
the  mode  of  keeping  the  cylinder  hot  is  explicitly  stated  in  the  specification.  There 
is  no  new  mechanical  construction  invented  by  Watt,  capable  of  being  the  subject  of 
a  distinct  specification,  but  his  discovery  was  of  a  principle,  the  method  of  applying 
which  is  clearly  set  forth,  and  therefore  a  drawing  or  model  would  have  been  unneces- 
sary. So  in  Dollond's  patent,  (to  take  one  of  many  instances)  the  specification  describes 
the  principle,  but  not  the  mechanical  construction  by  which  it  is  carried  into  effect.  It 
recites,  that  a  patent  had  been  gtanted  to  him  for  the  "invention  of  a  new  method  of 
making  the  object  glasses  of  refracting  telescopes,  by  compounding  mediums  of  different 
refractive  qualities,  whereby  the  errors  arising  from  the  different  refrangibility  of  light, 
as  well  as  those  which  are  produced  by  the  spherical  surfaces  of  the  glasses,  were 
perfectly  corrected."  It  then  goes  on  to  state,  after  mentioning  the  defects  of  the 
telescopes  then  in  use,  that  in  the  new  telescopes  the  images  of  objects  were  formed 
by  the  difference  between  two  contrary  refractions,  the  object-glass  being  a  compound 
of  two  or  more  glasses  put  close  together,  whereof  one  was  concave  and  the  other 
convex  :  that  the  excess  of  refraction  by  which  the  image  was  formed  was  in  the  convex 
glass,  which  was  made  of  a  medium  or  substance  in  which  the  difference  of  refrangibility 
was  not  so  great  as  in  the  substance  of  which  the  concave  glass  was  formed  ;  therefore, 
their  refractions  being  proportioned  to  their  difference  of  refrangibility,  there  remained 
a  difference  of  refraction  by  which  the  image  was  formed,  without  any  difference  of 
refrangibility  to  disturb  the  vision  :  and  that  the  radii  of  the  surfaces  of  each  of  those 
glasses  were  likewise  so  proportioned,  as  to  make  the  aberrations  which  proceeded  from 
their  spherical  surfaces  respictively  equal,  which  being  also  contrary,  destroyed  each 
other.  But  there  is  no  mention  of  any  mechanism,  nor  docs  the  specification  state  the 
degrees  of  spheiicity  or  curvature  of  the  concave  or  convex  glasses,  because  it  is  well 
known  that  the  curvature  of  one  must  be  proportioned  to  that  of  the  other,  in  order 
to  correct  the  refrangibility  of  the  [470]  rays  of  light.  It  is  also  to  be  observed,  that 
the  jury  have  found  that  the  specification  is  sufficient  to  enable  a  mechanic  acquainted 
with  the  fire  engines  previously  in  use,  to  construct  fire  engines  producing  the  effect 

(o)  A  great  variety  of  patents  of  this  kind  were  cited  which  it  is  not  necessary  to 
repeat,  as  they  all  went  to  the  same  point. 
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of  lessening  the  consumption  of  fire  and  steam  upon  the  principle  invented  by  the 
Plaintiff  Watt.  It  is  upon  the  whole,  therefore,  submitted  to  the  court,  that  both  the 
questions  stated  in  the  case  must  be  answered  in  the  affirmative. 

[Buller,  J.  The  objection  to  Dollond's  patent  was,  that  he  was  not  the  inventor 
of  the  new  method  of  making  object-glasses,  but  that  Dr.  Hall  had  made  the  same 
discovery  before  him.  But  it  was  holden,  that  as  Dr.  Hall  had  confined  it  to  his  closet, 
and  the  public  were  not  acquainted  with  it,  Dollond  was  to  be  considered  as  the 
inventor.] 

On  the  part  of  the  Defendant  the  arguments  were  the  following. 

This  question  may  be  argued  on  three  grounds.  1.  On  the  patent  itself.  2.  Upon 
the  act  15  Geo.  3,  c.  61.     3.  Upon  the  act  and  patent  taken  together. 

In  considering  the  case  upon  the  patent  itself,  the  patent  appears  to  be  void,  because 
it  differs  from  the  specification,  the  patent  being  for  a  formed  instrument  or  machine, 
but  the  specification  for  principles  unorganized.  It  is  for  a  new  invented  method.  Now 
the  word  invention,  when  applied  to  mechanical  subjects,  properly  signifies  something 
which  has  been  already  formed,  some  manufacture  or  machine,  and  is  not  applicable 
to  mere  unorganized  principles.  The  Plaintiff  Watt  cannot  be  said  to  have  invented 
the  principles,  for  those  principles  were  in  use  in  the  old  or  Newcomen's  steam-engine. 
It  is  true,  that  the  application  of  those  principles  in  the  manner  described  in  the 
specification  is  new,  but  it  was  well  known  long  before  that  steam  had  an  expansive 
power,  and  was  condensed  by  cold.  It  is  in  this  sense  that  the  word  invention  is  used 
in  the  patent.  It  recites  "that  Watt  had  represented  to  the  king,  that  he  had  after 
much  labour  and  expense  invented  a  method  of  lessening  the  consumption  of  steam 
and  fuel  in  fire-engines."  From  these  words  it  seems  clear  that  he  meant  it  to  be 
understood  by  the  crown,  that  the  invention  which  he  represented  himself  as  having 
made,  was  completely  formed,  and  not  that  he  had  merely  conceived  in  his  mind  the 
application  of  certain  [471]  known  principles  by  which  the  consumption  of  steam  and 
fuel  would  be  lessened  in  fire-engines  :  for  the  ideas  of  the  principles  before  they  were 
organized  could  not  have  been  attended  with  great  labour,  and  much  less  with  great 
expense.  That  the  representation  was  understood  in  this  sense  by  the  crown,  will 
appear  from  considering  other  parts  of  the  patent  itself.  The  king  grants  to  Watt 
that  he  shall  "  make,  use,  exeicise  and  vend  his  said  invention."  In  another  part  of 
the  patent  all  persons  are  forbidden  to  counterfeit,  imitate  or  resemble  the  same  inven- 
tion, and  to  make  or  cause  to  be  made  any  addition  thereto,  or  subtraction  therefrom. 
In  another  part  it  is  provided,  that  the  patent  shall  not  extend  to  give  privilege  to 
Watt  to  use  or  exercise  any  invention  or  work  whatsoever  which  had  theretofore  been 
found  out  or  invented  by  any  other,  and  publicly  used  or  exercised,  but  that  every 
other  person  should  use  and  practise  their  several  inventions.  Now  it  is  impossible 
that  any  of  the  expressions  thus  cited  from  the  patent  can  be  applied  to  the  invention 
of  mere  unoiganized  principles  of  science.  If  then  the  patent  be,  which  it  clearly  is, 
for  a  formed  instrument  or  machine,  it  is  void,  because  it  is  admitted  that  there  is  no 
specification  descriptive  of  any  formed  instrument  whatever,  nor  is  there  any  drawing 
or  model. 

But  supposing  it  to  be  a  patent  for  mere  principles,  (for  the  specification  states  that 
the  invention  consists  of  principles,)  it  is  neither  originally  good  in  law,  nor  is  it 
continued  by  15  Geo.  3,  c.  61.  It  is  not  good  in  law  because  it  does  not  fall  within 
the  construction  of  the  statute  21  Jac.  1,  c.  3,  upon  which  alone  it  must,  if  at  all,  be 
supported.  The  sixth  section  of  that  statute  provides,  that  nothing  therein  contained 
shall  extend  to  any  letters  patent,  or  grants  of  privilege  for  14  years  or  under,  there- 
after to  be  made,  of  the  sole  working  or  making  of  any  manner  of  new  manufactures, 
within  this  realm,  to  the  true  and  first  inventors  of  such  manufactures,  which  others 
at  the  time  shall  not  use.  The  word  manufacture  is  descriptive  either  of  the  practice 
of  making  a  thing  by  art,  or  of  the  thing  when  made.  The  invention  therefore  of  any 
instrument  used  in  the  process  of  making  a  thing  by  art,  is  a  manufacture,  and  the 
subject  of  a  patent  within  the  statute,  because  such  au  instrument  is  itself  a  thing 
made  by  art.  So  also  medicines  may  be  said  to  be  a  species  of  manufacture,  and  within 
the  provision  of  the  statute,  because  they  consist  in  the  practice  of  mixing  together 
and  making  up  by  art,  the  different  ingredients  of  which  they  [472]  are  composed, 
and  are  the  result  of  principles  organized,  as  far  as  the  nature  of  the  thing  will  admit. 
The  same  observation  may  be  made  with  respect  to  Dollond's  telescopes,  which  are 
certainly  a  manufacture,  and  within  the  statute  Jac.  1,  but  they  consist  of  principles 
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reduced  into  form  and  practice  as  much  as  the  subject  will  admit,  and  the  patent  is  for 
glasses  completely  formed,  not  for  mere  principles,  and  the  specification  describes  the 
manner  in  which  the  invention  is  to  be  carried  into  execution  with  all  the  perspicuity 
of  which  the  thing  is  capable.  That  this  is  the  true  meaning  of  the  term  manufacture 
as  it  is  used  by  the  legislature,  likewise  appears  from  the  words  making  or  working 
being  applied  to  it,  and  "  which  others  at  the  time  shall  not  uso,"  and  also  from  the 
provision  that  the  patentee  shall  ascertain  the  nature  of  his  invention,  and  in  what 
manner  the  same  is  to  be  performed.  The  specification  is  the  price  which  the  patentee 
is  to  pay  for  the  monopoly.  In  the  construction  of  specifications  it  is  a  ride  that  the 
patentee  must  describe  his  invention  in  such  a  manner  that  other  artists  in  the  same 
trade  or  business  may  be  taught  to  do  the  same  thing  for  which  the  patent  is  granted, 
by  following  the  diieclions  of  the  S|)ecifieation  alone,  wilhuui  any  new  invention  or 
addition  of  their  own,  and  without  the  expenco  of  trying  experiments.  1  Term  Rep. 
B.  K.  606,  Turner  v.  JViiiler.  This  necessarily  excludes  any  supposition  that  mere 
principles  can  be  the  subject  of  a  patent.  That  this  is  the  true  construction  of  the 
word  manufactures  in  the  statute,  appears  also  from  Lord  Coke's  commentary  on  it, 

3  Inst.  184,  who,  as  appears  from  the  journals  of  the  House  of  Commons,  was  chairman 
of  the  committee  to  whom  the  bill  was  refeired,  and  who  therefore  probably  either 
drew  or  perused  it.  This  cotistruction  of  the  word  manufactures,  in  the  statute,  is  also 
fortified  by  the  opinion  of  Mr.  J.  Yates  in  the  controversy  res()ecting  literary  property, 

4  Burr.  2361,  Miller  v.  Taylor,  who  there  held  in  illustration  of  the  subject  before 
him,  that  mere  prniciples,  not  embodied  and  reduced  into  piacticc,  were  not  the  subject 
of  a  patent.  Until  they  are  so  embodied,  (to  u^c  the  similu  of  that  great  judge,)  they 
are  like  the  sentiments  of  an  author,  while  in  his  own  mind.  In  that  slate  they  are 
alike  the  property  of  him  or  of  another.  But  when  once  they  are  published,  then, 
and  not  before,  his  exclusive  prijperly  in  them  or  in  the  organization  of  them  com- 
mences. In  Sir  Richard  Arkwriyht's  case  too  (a)  the  learned  judge  before  whom  it  was 
tried,  stated  in  his  sum-[473]-iMg  up,  that  for  a  principle  alone  a  patent  could  not  be 
obtained,  for  which  ho  gave  very  convincing  reasons.  And  independent  of  authorities, 
the  reason  of  the  thing  shews  that  such  a  patetit  could  not  be  obtained  within  the 
meaning  of  the  statute.  By  obtaining  a  patent  for  principles  only,  instead  of  one  for 
the  result  of  the  application  of  them,  the  public  is  prevented,  during  the  term  from 
improving  on  those  principles,  and  at  the  end  of  the  term  is  left  in  a  state  of  ignorance 
as  to  the  best,  cheapest  and  most  beneficial  manner  of  applying  them  to  the  end 
proposed. 

It  is  true  indeed  that  the  jury  have  found,  "that  the  speciHeation  made  by  Watt, 
is  of  itself  sufficient  to  enable  a  mechanic  acquainted  with  fire-engines  previously  in 
use,  to  construct  fire-engines,  [)roducing  the  effect  of  lessening  the  consumption  of  fuel 
and  steam  in  fire-engines,  upon  the  principle  invented  by  Watt."  But  it  is  not  found 
that  the  specification  would  enable  a  mechanic  to  construct  Watt's  fire-engines  ;  nor 
is  it  found  to  what  extent  the  consumption  of  steam  aud  fuel  would  be  lessened  in 
fire-engines  constructed  upon  the  principles  stated  in  the  specification  ;  nor  whether 
those  engines  would  have  the  effect  of  lessening  the  consumption  of  steam  to  the 
same  degree  with  Watt's  engines.  All  this  is  left  uncertain.  The  merit  of  the 
invention  must  be  measured  by  the  quantity  of  fuel  which  may  be  saved  by  it.  Now 
it  is  possible,  that  agreeable  to  this  finding,  a  fire-engine  might  be  made,  which 
indeed  would  produce  the  efl'ect  of  lessening  the  consumption  of  fuel  and  steam,  upon 
the  principles  mentioned  in  the  specification,  but  yet  such  engine  might  save  only 
one  bushel  of  coals  or  other  fuel,  wheie  Watt's  engine  would  save  a  hundred.  The 
finding  of  the  jury  therefore  does  not  mend  the  case.  The  specification  ought  to 
have  described  the  method  by  which  the  machine  might  be  made  to  save  the  greatest 
quantity  of  fuel  which  it  was  known  to  be  capable  of  saving,  and  which  it  in  fact 
does  save  when  used  by  the  inventor.  It  is  a  settled  rule  of  law  that  if  a  patentee 
makes  the  thing  for  which  the  patent  is  granted  with  cheaper  materials,  or  if  he 
applies  and  uses  it  in  a  more  advantageous  and  useful  manner  than  is  described  in  the 
specification,  the  paletit  is  void,  because  he  does  not  put  the  public  in  possession  of 
bis  invention,  or  enable  them  to  derive  the  same  benefit  that  he  himself  derives  from 
it.     1  Term  Rep.  B.  R.  602,  Twiier  v.  IFinler. 

(a)  See  the  printed  account  of  that  trial,  at  the  Sittings  at  Westminster  after  Trinity 
Term  25  Geo.  3,  befoie  Mr.  J.  Buller. 
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It  is  to  be  shewn  in  the  next  place,  that  the  patent  is  not  continued  by  the  act 
15  Geo.  3,  c.  61.  The  title  of  it  is,  an  act  for  vesting  in  James  Watt,  "the  sole 
property  of  certain  steam-engines,  called  fire-engines,  of  his  invention."  It  recites, 
"that  [474]  the  king  by  his  letters  patent  had  given  and  granted  to  Watt  the  sole 
benefit  and  advantage  of  making  and  vending  certain  engines  by  him  invented  for 
lessening  the  consumption  of  steam  and  fuel  in  fire  engines,  with  a  proviso,  that 
Watt  should  cause  a  particular  description  of  the  nature  of  the  said  invention  to  be 
inrolled,  and  that  he  accordingly  had  caused  a  particular  description  of  the  nature  of 
the  said  engine  to  be  inrolled.  It  farther  recites,  that  the  said  James  Watt  had 
employed  many  years,  and  a  considerable  part  of  his  fortune,  in  making  experiments 
upon  steam-engines,  commonly  called  fire-engines,  but  on  account  of  the  many 
difficulties  which  always  arise  in  the  execution  of  such  large  and  complex  machines, 
he  could  not  complete  his  intention  before  the  end  of  the  year  1794,  when  he 
finished  some  laige  engines  as  specimens  of  his  construction,  and  that  his  engines 
might  be  of  great  utility,  and  then  enacts,  that  the  sole  privilege  of  making,  con- 
structing and  selling  the  engines  therein  before  particularly  described,  shall  be  vested 
in  Watt  for  25  years,  and  that  he  during  the  said  term  shall  make,  exercise  and  vend 
the  said  engines."  Now  is  it  possible  to  say,  that  this  act  continues  a  patent  for  mere 
principles  ?  Ceitainly  not.  If  therefore  the  patent  be  really  for  principles,  it  is  not 
continued  by  the  act.  But  supposing  that  though  the  act  does  not  describe  the 
patent  according  to  the  terms  of  ic,  yet  it  does  describe  it  according  to  its  import, 
namely,  as  a  patent  for  principles  ;  in  that  case  it  would  not  be  within  the  protection 
of  the  statute  of  Jac.  1  for  the  reasons  already  offered. 

There  is  a  proviso  in  the  act  15  Geo.  3,  that  every  objection  in  law  competent 
against  the  said  patent,  shall  be  competent  against  the  act  to  all  intents  and  purposes, 
except  so  far  as  relates  to  the  term  thereby  granted.     Though  this  therefore  is  a  grant 
of  a  monopoly  by  the  Legislature,  yet  it  is  to  receive  precisely  the  same  construction, 
as   if  it   had   been   a  grant  by  letters  patent.     Now  the  grant  itself  is  void,  being 
founded  on  a  false  suggestion  of  the  party  to  whom  it  is  made,  for  it  is  a  rule  ^>i  law, 
that  if  the  king's  grant  be  founded  on  a  false  suggestion  of  the  party  to  whom  it  is 
made,  it  is  void  ;  as  if  any  thing  mentioned  in  the  consideration  of  the  grant  be  false. 
5  Co.  94  a.  Banvir.k's  case.     The  consideration,  which  is  the  foundation  of  this  grant  in 
the  act,  is  the  recital  "that  the  king  had  in  January   1765,  by  his  letters  patent, 
granted  to  Walt  for  the  term  of  14  years,  the  sole  benefit  and  advantage  of  making 
[475]  and  vending  certain  engines,  by  him  invented,  for  lessening  the  consumption  of 
steam  and  fuel,  and  that  owing  to  the  reasons  which  are  mentioned  in  the  recital,  it 
was  probable,  that  the  whole  term  granted  by  the  patent  would  elapse  before  he  could 
receive  any  compensation  adequate  to  his  labour;  for  which  reasons  the  term  granted 
by  the  patent  is  prolonged,  and  the  act  vests  in  him  the  sole  privileges  of  making, 
constructing,  and  selling  the  said  engines  for  25  years ;  that  is,  the  engines,  the  sole 
making  and  vending  of  which  the  king  had  granted  by  his  said  letters  patent.     But 
it  is  admitted,  that  the  king  did  not  grant  by  the  patent  a  monopoly  for  making  and 
vending  any  engines  whatever.     The  recital  therefore,  which  is  the  very  foundation 
of  the  grant,  is  untrue.     It  has  been  also  adjudged,  that  if  a  private  act  of  Parliament 
like  the  present,  be  founded  upon  a  false  recital,  the  act  is  void  :  as  where  an  act, 
reciting  that  A.  had  been  attainted  of  treason,  confirms  the  attainder,  and  farther 
enacts  that  he  shall  be  attainted,  and  forfeit  his  lands;  the  king  afterwards  grants  the 
lands  of  A.  to  another ;  if  in  fact  A.  never  was  attainted,  or  if  his  attainder  appear  on 
the  face  of  it,  to  have  been  coram  non  jndice,  the  act  is  void,  and  it  shall  not  be  made 
use  of  as  an  attainder  de   novo,   notwithstanding   it  confirmed  the  attainder,   and 
expressly  enacted  that  he  should  be  attainted,  but  A.  shall  take  advantage  of  it  by 
mere   pleading  without  a   writ  of  error,   and  shall    oust    the  grantee  of  the  king. 
Plowd.  390,  Earl  of  Leicester  v.  Heydon,  where  it  is  laid  down,  that  statutes  which 
mis-recite  things  to  which  they  refer,  are  void,  and  that  in  the  principal  case,  the 
statute  which  recited  that  A.  was  attainted,  when  in  fact  he  was  not  attainted,  was 
void,  ibid.  400,  &c.     Another  objection  to  this  act  15  Geo.  3,  is  that  it  professes  to 
vest  in  Watt  the  exclusive  property  in  an  entire  machine,  notwithstanding  the  inven- 
tion which  he  claims  to  be  his,  is  admitted  to  be  of  an  improvement  only  of  a  known 
machine.     And  upon  this  point,  it  is  to  be  observed,  that  Lord  Coke  says,  "  such  a 
privilege  as  is  consonant  to  law,  must  be  substantially  and  essentially  newly  invented ; 
but  if  the  substance  was  in  esse  before  and  a  new  addition  thereunto,  though  that 
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addition  make  the  former  more  profitable,  yet  it  is  not  a  new  manufacture  in  law." 
3  Inst.  184.  The  act  is  also  deftclive  in  not  setting  forth  any  specification  of  a 
formed  instmment  or  machine  ;  it  is  inileed  admitted  that  no  sucli  specification  is  to 
be  found. 

[476]  If  the  subject  be  viewed  as  arising  from  the  patent  and  act  taken  together, 
the  arguments  which  have  been  already  used  respecting  those  instruments  separately, 
apply  themselves  more  strongly,  inasmuch  as  if  the  act  be  considered  as  explanatory 
of  the  pater)t,  or  as  a  part  of  it,  there  cannot  he  a  iloubt  but  that  it  means  to  grant  a 
monopoly  for  a  foime<l  engine  or  machine.  Upon  the  whole  therefore  of  the  case,  it 
appears  either  that  the  patent  is  for  an  entire  formed  machine,  when  it  ought  to  have 
been  for  an  improvement  onl}',  and  in  which  case  the  specification  does  not  correspond 
with  it,  or  it  is  for  mere  principles,  which,  according  to  the  stat.  21  Jac.  1,  c.  3, 
cannot  be  the  subject  of  a  patent. 

The  sum  of  the  reply  was  as  follows.  The  patent  is  neither  for  a  formed  instru- 
ment, nor  is  the  specification  for  a  principle  unorganized.  The  former  is  for  "  a  new 
invented  method  of  lessetn'ng  the  consumption  of  steam  and  fuel  in  fire  engines,"  by 
whatever  mode  that  effect  may  be  produced  :  the  latter  states  both  the  principle  of 
the  invention,  and  also  the  mode  in  which  it  is  to  operate,  namely,  the  preserving  the 
cylinder  hot  by  the  means  desciibed,  and  the  condensing  the  steam  in  separate  vessels 
communicating  with  the  cylinder.  The  difference  in  the  terms  used  in  the  patent  and 
the  specification,  arises  from  the  nature  of  the  subject,  but  the  reil  meaning  of  them 
is  the  same.  Where  an  improvement  is  made  upon  a  machine  already  known,  the 
pateut  ought  not  to  be  for  the  machine  itself,  but  for  the  method  of  improving  it. 
Thus  a  patent  was  granted  in  1759,  to  one  Wood  "  for  a  scheme  to  work  a  fire  engine, 
at  half  the  expense  of  coals,"  an  eflFect  which  must  have  been  caused  by  an  alteration 
of  the  engine,  yet  the  patent  was  for  the  scheme,  or  method,  and  not  for  the  engine 
Itself.  And  in  the  case  of  an  improvement  in  making  watches,  Jessop's  patent  was 
avoided,  because  it  was  for  the  whole  watch,  when  the  invenlion  consisted  of  only  one 
movement.  But  notwithstanding  this  rule,  if  from  the  nature  of  the  thing  a  pitent 
for  the  new  method  or  improvement  only  should  have  the  effect  of  giving  a  right  to 
the  whole  machine,  that  is  not  of  itself  a  ground  on  which  the  patent  can  be  set  aside. 

On  this  day,  after  consideration,  the  judges  thus  delivered  their  respective  opinions. 

[477]  KooKK  J.,  after  stating  the  special  case  at  length,  thus  proceeded.  From 
this  state  of  the  case,  and  from  the  admission  of  counsel  on  both  sides,  I  assume  the 
following  facts,  viz.  that  the  Plaintiff  Watt  is  the  inventor  of  a  new  and  useful 
improvement  in  fire  engines,  whereby  the  consumption  of  steam,  and  consequently 
of  fuel  is  considerably  lessened  :  that  the  improvement  is  of  such  a  nature  that  it 
may  legally  be  the  object  of  protection  by  royal  patent :  that  a  patent  has  been 
granted  to  the  inventor,  on  the  condition  of  a  specification  of  the  nature  of  the 
invention  :  that  a  specification  has  been  made,  sufficient  to  enable  a  mechanic  to 
construct  fire  engines  containing  the  improvement  invented  by  the  patentee:  and 
that  the  Legislature  six  years  after  the  patent  had  been  granted,  thought  proper  to 
extend  the  duration  of  it  from  the  eight  years  thou  to  come,  to  twenty-five  years,  the 
patent  having  been  granted  in  the  ninth,  and  the  statute  having  passed  in  the  fifteenth 
year  of  the  present  king. 

Under  these  circumstances,  I  think  I  conform  to  the  spirit  of  the  stat.  21  Jac.  1, 
c.  3,  8.  6,  if  I  incline  to  support  this  patent,  provided  it  may  be  supported  without 
violating  any  rule  of  law  :  and  I  think  so  for  two  reasons,  first,  because  the  patentee 
is  substantially  intitled  to  the  protection  of  the  patent,  and  secondly  because  the 
public  are  sufficiently  instructed,  and  will  bo  duly  benefited  by  the  specification. 
Against  the  claim  ol  the  patentee  certain  objections  have  been  made,  which,  it  is 
contended,  deprive  him  of  all  legal  light  to  that  protection.  First,  it,  is  objected 
that  the  patent  is  not  for  fire  engines  upon  the  particular  construction  which  contains 
this  new  improvement,  but  for  a  new  invented  method  of  lessening  the  consumption 
of  steam  and  fuel :  secondly,  it  is  objected,  that  no  pai  ticular  engine  is  described  in 
this  specification,  but  that  it  only  sets  forth  the  principles:  and  the  last  objection  is, 
that  the  statute  has  not  duly  prolonged  the  patent,  because  the  patent  is  for  a  method, 
and  the  statute  for  an  engine.  It  is  obvious  that  these  objections  are  merely  formal : 
they  do  not  affect  the  substantial  merits  of  the  patentee,  nor  the  meritorious  considera- 
tion which  the  public  have  a  tight  to  receive,  in  return  for  the  protection  which  the 
patentee  claims.     With  regard  to  the  first  objection,  it  is  that  the  patent  is  not  for  a 


2  H  BL  478.  BOULTOX    I'.  BULL  659 

fire  engine  of  a  particular  construction,  but  for  a  new  invented  [478]  method. 
It  pre-su|  pcses  the  existence  of  the  fire  engine,  and  gives  a  monopoly  to  the 
patentee  of  his  new  invented  method  of  lessening  the  consumption  of  steam  and 
fuel  in  fire  engines.  The  obvious  meaning  of  those  words  is,  that  he  has  made  an 
improvement  in  the  construction  of  fire  engines,  for  what  does  method  mean  but 
mode  or  manner  of  effecting]  What  method  can  there  be  of  saving  steam  or  fuel 
in  engines,  but  by  some  variation  in  the  construction  of  them?  A  new  invented 
method  therefore  conveys  to  my  understanding  the  idea  of  a  new  mode  of  con- 
struction. I  think  those  words  are  tantamount  to  fire  engines  of  a  newly  invented 
construction  ;  at  least  I  think  they  will  bear  this  meaning  if  they  do  not  neces- 
sarily exclude  every  other.  The  specification  shews  that  this  was  the  meaning  of 
the  words  as  understood  by  the  patentee,  for  he  has  specified  a  new  and  particular 
mode  of  constructing  fire  engines.  If  he  has  so  understood  the  words,  and  they  will 
bear  this  interpretation,  then  I  think  this  objection,  which  is  merely  verbal,  is 
answered.  To  which  I  add,  that  patents  for  a  method  or  art  of  doing  particular 
things  have  been  so  numerous,  according  to  the  lists  left  with  us,  that  method  may 
be  considered  as  a  common  expression  in  instruments  of  this  kind.  It  would  there- 
fore be  extremely  injurious  to  the  interests  of  patentees,  to  allow  this  verbal  objection 
to  prevail.  As  to  the  second  objection,  that  no  particular  engine  is  described,  that 
no  model  or  drawing  is  set  forth,  I  hold  this  not  to  be  necessary,  provided  the  patentee 
so  describes  the  improvement  as  to  enable  artists  to  adopt  it  when  his  monopoly 
expires.  The  jury  find  that  he  has  so  described  it.  It  is  objected,  that  he  professes 
to  set  forth  principles  only  ;  but  we  are  not  bound  by  what  he  professes  to  do,  but  by 
what  he  has  really  done.  If  he  had  professed  to  set  forth  a  fall  specification  of  his 
improvement,  and  had  not  set  it  forth  intelligibly,  his  specification  would  have  been 
insufficient,  and  his  patent  void.  It  seems  therefore  but  reasonable,  that  if  he  sets 
forth  his  improvement  intelligibly,  his  specification  should  be  supported,  though  he 
professes  only  to  set  forth  the  principle.  The  term  principle  is  equivocal  ;  it  may 
denote  either  the  radical  elementary  truths  of  a  science,  or  those  consequential  axioms 
which  are  founded  on  radical  truths,  but  which  are  used  as  fundamental  truths  by 
those  who  do  not  find  it  expedient  to  have  recourse  to  first  principles.  The  radical 
principles  on  which  all  steam  engines  are  founded,  [479]  are  the  natural  properties 
of  steam,  its  expansiveness  and  condensibility.  Whether  the  machines  are  formed 
in  one  shape  or  another,  whether  the  cylinder  is  kept  hot  or  suffered  to  cool,  whether 
the  steam  is  condensed  in  one  vessel  or  another,  still  the  radical  principles  are  the 
same.  When  the  present  patentee  set  his  inventive  faculties  to  work,  he  found  fire 
engines  already  in  existence,  and  the  natural  qualities  of  steam  already  known  and 
mechanically  used.  He  only  invented  an  improvement  in  the  mechanism,  by  which 
they  might  be  employed  to  greater  advantage.  There  is  no  newly  discovered  natural 
principle  as  to  steam,  nor  any  new  mechanical  principle  in  his  machine;  the  only 
invention  is  a  new  mechanical  employment  of  principles  already  known.  As  to  the 
specification,  some  part  of  it,  so  much  as  represents  the  future  intentions  of  the 
patentee,  may  lie  considered,  according  to  the  language  of  the  specification,  as  merely 
theoretical ;  but  the  greater  part  describes  a  practical  use  of  improved  mechanism,  th3 
basis  on  which  the  improvement  is  founded.  The  object  of  the  patentee  was  to  condense 
the  steam  without  cooling  the  cylinder:  the  means  adopted  to  effectuate  this  were  to 
enclose  the  cylinder  in  a  case  which  will  confine  the  heat  or  transmit  it  slowly,  to 
surround  it  with  steam  or  other  heated  bodies,  and  to  suffer  neither  water  nor  any 
other  substance  colder  than  the  steam,  to  enter  or  touch  it  during  that  time.  These 
means  are  set  forth.  The  objection  is,  that  there  is  no  drawing  or  model  of  a  particular 
engine;  and  where  is  the  necessity  of  such  drawing  or  model,  if  the  specification  is 
intelligible  without  it?  Had  a  drawing  or  model  been  made,  and  any  man  copied  the 
improvement,  and  made  a  machine  in  a  different  form,  no  doubt  this  would  have  been 
an  infringement  of  the  patent.  Why?  Because  the  mechanical  improvement  would 
have  been  introduced  into  the  machine,  though  the  form  was  varied.  It  follo^vs  from 
thence,  that  the  mechanical  improvement,  and  not  the  form  of  the  machine,  is  the 
object  of  the  patent;  and  if  this  mechanical  improvement  is  intelligibly  specified,  of 
which  a  jury  must  be  the  judges,  whether  the  pitentee  call  it  a  principle,  invention, 
or  method,  or  by  whatever  other  appellation,  we  are  not  bound  to  consider  his  terms, 
but  the  real  nature  of  his  improvement,  and  the  description  he  has  given  of  it,  and 
we  may  I  think  protect  him  without  violating  any  rule  of  law.  As  to  the  articles  of 
the  specification  which  denote  intention  only,  and  do  not  state  the  thing  to  which 
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[480]  it  is  to  be  applied,  I  do  not  think  he  could  maintain  an  action  for  breach  of 
these  articles  ;  for  he  cannot  anticipate  the  protection,  before  he  is  entitled  to  it  by 
practical  accomplishment.  But  the  patent  is  for  a  method  already  adopted,  and  the 
two  first  and  most  material  articles  are  set  forth  as  already  accomplished,  and  the 
case  states  it  was  new  and  useful  at  the  lime  of  m,iking  the  patent.  I  therefore 
consider  the  most  essential  part  of  the  patent,  the  keeping  the  cylinder  hot,  inclosing 
it  in  a  case,  and  surrounding  it  with  steam,  as  carried  into  practical  etfect  at  the  time 
of  granting  the  patent ;  this  the  Defendant  has  infringed  ;  and  I  will  presume  after 
verdict,  where  nominal  damages  only  are  given,  that  the  evidence  was  ap|)lieii  to,  and 
the  damages  given  for  those  articles  oidy  which  are  well  s])ccified.  Now  if  he  has 
nfringed  those  articles  which  are  well  specified,  he  shall  not  be  excused  from  an 
ctiori,  because  he  has  been  guilty  of  an  additional  infringement  on  that  which  is 
specified  as  matter  of  intention  only.  As  to  the  objection  of  the  want  of  a  drawing  or 
moilel,  that  at  first  struck  me  as  of  great  weight.  I  thought  it  would  be  difficult  to 
ascertain  what  was  an  infringement  of  a  method,  if  there  was  no  additional  representa- 
tion of  the  improvement,  or  thing  methodized.  But  I  have  satisfied  my  mind  thus: 
infringement  or  not,  is  a  question  for  the  jury  ;  in  order  to  decide  this  case,  they 
must  understand  the  nature  of  the  improvement  or  thing  infringed  ;  if  they  can  under- 
stand it  without  a  model,  I  am  not  aware  of  any  rule  of  law  which  requires  a  model 
or  a  drawing  to  be  set  forth,  or  which  makes  void  an  intelligible  specification  of  a 
mechanical  improvement,  merely  because  no  drawing  or  model  is  annexed.  In  the 
present  case,  I  do  not  hear  that  the  want  of  a  drawing  or  a  model  occasioned  any 
difficulty  to  the  jury  ;  they  have  expressly  decided  that  Mr.  Watt  has  the  merit  of 
a  new  and  an  useful  invention,  and  that  this  invention  was  infringed  by  the  Defen- 
dant. How  then  can  I  say,  that  they  could  not  understand  it  for  the  want  of  a 
drawing?  Especially  when  they  have  added,  that  the  specification  is  sufficient  to 
enable  a  mechanic  acquainted  with  the  fire-engines  previously  in  use,  to  construct  fire- 
engines  producing  the  ettect  of  lessening  the  consumption  of  fuel  and  steam,  upon 
the  principle  invented  by  the  Plaintiff.  For  these  reasons  I  think  the  second  objection, 
that  no  particular  engine  is  set  forth,  is  not  of  sufiScient  weight  to  destroy  the  effect 
of  the  patent. 

[481]  Heath  J.  This  patent  is  expressly  for  a  new  invented  method  for  lessening 
the  Consumption  of  steam  and  fuel  in  fire-engines.  It  appears  that  the  invention  of 
the  patentee  is  original,  and  may  be  the  subject  of  a  patent ;  but  the  question  is, 
inasmuch  as  this  invention  is  to  be  put  in  practice  b}'  means  of  machinery,  whether 
the  patent  ought  not  to  have  been  for  one  or  more  machines,  and  whether  this  is  such 
a  specification  as  entitles  him  to  the  monopoly  of  a  method  1  If  method  and  machinery 
had  been  used  by  the  patentee  as  convertible  terms,  and  the  same  consequences  would 
result  from  both,  it  might  be  too  strong  to  sa}',  that  the  inventor  should  lose  the 
benefit  of  his  i)atent,  by  the  misapplication  of  his  term.  In  truth  it  is  not  so.  His 
counsel  have  contended  for  the  exclusive  monopoly  of  a  method  of  lessein'ng  the 
consumption  of  steam  and  fuel  in  fire-engines,  and  that  therefore  would  better  answer 
the  purposes  of  the  patentee,  for  the  method  is  a  principle  reduced  to  practice ;  it  is 
in  the  present  instance  the  general  application  of  a  principle  to  an  old  machine.  There 
;8  no  doubt  that  the  patentee  might  have  obtained  a  patent  for  his  machinery,  because 
the  act  of  parliament  he  obtained  acknowledged  his  patent,  and  he  himself  in  1782 
procured  a  patent  for  his  invention  of  certain  new  improvements  upon  steam  and  fire 
engines  for  raising  water  &c.,  which  contained  new  pieces  of  mechanism,  applicable  to 
the  same.  Upon  this  statement  the  following  objections  arise  to  the  patent,  which  I 
cannot  answer :  namely  that  if  there  may  be  two  different  species  of  patents,  the  one 
for  an  application  of  a  principle  to  an  old  machine,  and  the  other  for  a  specific  machine, 
one  must  be  good  and  the  other  bad.  The  patent  that  admits  the  most  lax  interpreta- 
tion should  be  bad,  and  the  other  alone  conformable  to  the  rules  and  principles  of 
common  law,  and  to  the  statute  on  which  patents  are  founded.  The  statute  21  Jac.  1 
prohibits  all  monopolies,  reserving  to  the  king  by  an  express  proviso  so  much  of  his 
ancient  prerogative,  as  shall  enable  him  to  grant  letters  patent  and  grants  of  privilege, 
for  the  term  of  fourteen  years  or  under,  of  the  sole  working  or  miking  of  any  manner 
of  new  manufactures  within  this  realm,  to  the  true  and  first  inventor  and  inventors  of 
such  manufactures.  What  then  falls  within  the  scope  of  the  proviso?  Such  manu- 
factuies  as  are  reducible  to  two  classes.  The  first  class  includes  machinery,  the  second 
[482]  substances  (such  as  medicines)  formed  by  chemical  and  other  processes,  where 
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the  vendible  substance  is  the  thing  produced,  and  that  which  operates  preserves  no 
permanent  form.  In  the  first  class  the  machine,  and  in  the  second  the  substance 
produced,  is  the  subject  of  the  patent.  I  approve  of  the  term  manufacture  in  the 
statute,  because  it  precludes  all  nice  refinements  ;  it  gives  us  to  understand  the  reason 
of  the  proviso  that  it  was  introduced  for  the  benefit  of  trade.  That  which  is  the 
subject  of  a  patent,  ought  to  be  specified,  and  it  ought  to  be  that  which  is  vendible, 
otherwise  it  cannot  be  a  manufacture.  This  is  a  new  species  of  manufacture,  and  the 
novelty  of  the  language  is  sufficient  to  excite  alarm.  It  has  been  urged  that  other 
patents  have  been  litigated  and  established  ;  for  instance  DoUond's,  which  was  for  a 
refracting  telescope.  I  consider  that  as  substantially  an  improved  machine.  A  patent 
for  an  improvement  of  a  refracting  telescope,  and  a  patent  for  an  improved  refracting 
telescope,  are  in  substance  the  same.  The  same  specification  would  serve  for  both 
patents,  the  new  organization  of  parts  is  the  same  in  both.  I  asked  in  the  argument 
for  an  instance  of  a  patent  for  a  method,  and  none  such  could  be  produced.  I  was  then 
pressed  with  patents  for  chemical  processes,  many  of  which  are  for  a  method,  but  that  is 
from  an  inaccuracy  of  expression,  because  the  patent  in  truth  is  for  a  vendible  substance. 
To  pursue  this  train  of  reasoning  still  further,  I  shall  consider  how  far  the  arguments 
in  support  of  this  patent  will  apply  to  the  invention  of  original  machinery  founded  on 
a  new  principle.  The  steam  engine  furnishes  an  instance.  The  Marquis  of  Worcester 
discovered  in  the  last  century,  the  expansive  force  of  steam,  and  first  applied  it  to 
machinery.  As  the  original  inventor  he  was  clearly  entitle  1  to  a  patent.  Would  the 
patent  have  been  good  applied  to  all  machinery,  or  to  the  machines  which  he  had 
discovered?  The  patent  decides  the  question.  It  must  be  for  the  vendible  matter,  and 
not  for  the  principle.  Another  objection  may  be  urged  against  the  patent,  upon  the 
application  of  the  principle  to  an  old  machine,  which  is,  that  whatever  machinery  may 
be  hereafter  invented  would  be  an  infringement  of  the  patent,  if  it  be  founded  on  the 
same  principle.  If  this  were  so  it  would  reverse  the  clearest  positions  of  law  respecting 
patents  for  machinery,  by  which  it  has  been  always  holden,  that  the  organization  of  a 
machine  may  be  the  subject  of  a  patent,  but  principles  cannot.  If  the  argument  for  the 
patentee  were  [483]  correct,  it  would  follow,  that  where  a  patent  was  obtained  for 
the  principle,  the  organization  would  be  of  no  consequence.  Therefore  the  patent  for 
the  application  of  the  principle  must  be  as  bad  as  the  patent  for  the  principle  itself. 
It  has  been  urged  for  the  patentee,  that  he  could  not  specify  all  the  cases,  to  which 
his  machinery  could  be  applied.  The  answer  seems  obvious,  that  what  he  cannot 
specify,  he  has  not  invented.  The  finding  of  the  jury  that  steam  engines  may  be  made 
upon  the  principle  stated  by  the  patentee,  by  a  mechanic  acquainted  with  the  fire-engines 
previously  in  use,  is  not  conclusive.  This  patent  extends  to  all  machinery  that  may 
be  made  on  this  principle,  so  that  he  has  taken  a  patent  for  more  than  he  has  specified  ; 
and  as  the  subject  of  his  patent  is  an  entire  thing,  the  want  of  a  full  specification  is  a 
breach  of  the  conditions,  and  avoids  the  patent.  Indeed  it  seems  impossible  so  specify 
a  principle,  and  its  application  to  all  cases,  which  furnishes  an  argument  that  it  cannot 
be  the  subject  of  a  patent.  It  has  been  usual  to  examine  the  specification,  as  a 
condition  on  which  the  patent  was  granted.  I  shall  now  consider  it  in  another  point 
of  view.  It  is  a  clear  principle  of  law  that  the  subject  of  every  grant  must  be  certain. 
The  usual  mode  has  been  for  the  patentee  to  describe  the  subject  of  it  by  the  specifica- 
tion ;  the  patent  and  the  specification  must  contain  a  full  description.  Then  in  this, 
as  in  most  other  cases,  the  patent  would  be  void  for  the  uncertain  description  of  the 
thing  granted,  if  it  were  not  aided  by  the  statute.  The  grant  of  a  method  is  not  good, 
because  uncertain,  the  specification  of  a  method  or  the  application  of  principle  is  equally 
so,  for  the  reasons  I  have  alleged. 

BuLLER,  J.  Few  men  possess  moreingenuity,  or  have  greater  merit  with  the  public, 
than  the  Plaintitfs  on  this  record  ;  and  if  their  patent  can  be  sustained  in  point  of  law, 
no  man  ought  to  envy  them  the  profits  and  advantages  arising  from  it.  Even  if  it 
cannot  be  supported,  no  man  ought  to  envy  them  the  profits  which  they  have  received  ; 
because  the  world  has  undoubtedly  derived  great  advantages  from  their  ingenuity. 
We  are  called  upon  to  deliver  our  opinions  on  the  dry  question  of  law,  whether  upon 
the  case  disclosed  to  us,  this  patent  can  or  cannot  be  sustained.  And  I  shall  deliver 
my  opinion  first  upon  the  case  itself,  and  secondly  on  the  arguments  which  have  been 
urged  at  the  bar. 

[484]  The  case  states  the  Plaintiffs'  patent,  the  specification,  and  the  act  of 
parliament.     It  gives  a  description  of  the  old  engine,  and  then  states  that  the  iuveutioa 
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of  the  PlaintifTs  is  a  new  and  useful  one,  and  that  the  specification  is  sufficient  to  enable 
a  mechanic  to  construct  fire-engines,  producing'  the  effect  of  lessening  the  consumption 
of  fuel  and  steam  in  fire-engines,  upon  the  principle  invented  hy  Mr.  Walt.  One 
objection  made  by  the  Defendant  was,  that  it  did  not  appear  on  the  case,  that  a 
mechanic  could,  from  the  specification,  construct  an  engine  which  should  lessen  the 
consumption  of  fuel  and  steam,  with  e(|ual  eflfect,  or  to  the  same  extent  as  Mr.  Watt 
himself  did.  If  the  negative  appeared,  viz.  that  a  mechanic  could  not  from  the 
specification  make  an  engine  with  cfjiial  elVect,  or  if  it  required  expense  and  experi- 
ments before  it  could  be  done,  I  agree  that  either  of  tho.se  facts  would  avoid  the 
patent.  But  that  is  not  so  stated  ;  and  upon  this  case  I  think  we  are  bound  to  say 
there  is  no  foundation  for  either  of  those  objections.  There  is  another  objection  to 
the  case,  which  I  think  more  inipoitant,  and  that  is,  that  the  jury  have  not  told  us 
wherein  the  invention  consists,  whether  it  be  in  an  additional  cylinder,  or  other 
vessel  to  the  old  machine,  or  what  the  addition  is,  or  whether  it  be  oidy  in  the 
application  of  the  old  parts  of  the  machine,  or  in  what  is  called  at  the  bar,  the  principle 
only,  or  in  what  that  princifile  consist.?.  These  defects  have  opened  a  great  field  of 
aigument,  and  have  driven  the  Plaintiffs'  counsel  to  the  necessity  of  endeavouring  to 
support  his  case  on  all  possible  grounds.  The  old  engine  consisted  of  a  cylinder,  a 
boiler,  a  pipe  which  occasionally  communicated  between  them,  an  injection  cistern, 
and  pumps.  The  two  material  parts  t)f  the  new  engine,  as  mentioned  in  the  specifica- 
tion, are  the  old  cylinder,  now  called  the  steam  vessel,  and  the  vessel  now  called  the 
condenser,  which  it  is  said  must  be  distinct  from  the  steam  vessel,  though  occasionally 
communicating  with  it.  The  old  boiler  did  occasionally  communicate  with  the 
cylinder.  The  pumps,  grease  and  other  things  are  admitted  to  be  trifling  circum- 
stances, and  not  worthy  any  observation.  Upon  this  state  of  the  ease,  I  caiuiot  say 
that  there  is  any  thing  substantially  new  iti  the  manufacture;  and  indeed  it  was 
expressly  admitted  on  the  argument,  that  there  were  no  new  particulars  in  the 
mechanism:  that  it  was  not  a  machine  or  instrument  which  the  [485]  Plainlili's  had 
invented:  that  mechanism  was  not  pretended  to  be  invented  in  any  of  its  parts:  that 
this  engine  does  consist  of  all  the  same  parts  as  the  old  engine  :  ami  tiiat  the  particular 
mechanism  is  not  necessary  to  be  considered.  The  fact  of  there  being  nothing  new 
in  the  engine  drove  the  counsel  to  argue  on  very  wide  grounds,  and  to  touch  on  the 
possibility  of  maintaining  a  patent  for  an  idea  or  a  principle,  though  I  think  it  was 
admitted  that  a  patent  could  not  be  sustained  for  an  idea  or  a  principle  alone. 

The  very  statement  of  what  a  principle  is,  proves  it  not  to  be  a  ground  for  a 
patent.  It  is  the  first  ground  and  rule  for  arts  and  sciences,  or  in  other  words  the 
elements  and  rudiments  of  them.  A  patent  must  be  for  some  new  production  from 
those  elements,  and  not  for  the  elements  themselves.  The  Plaintifts'  case  is  consider- 
ably distressed  in  many  parts  of  it,  and  as  it  seems  to  me,  the  arguments  which 
have  been  adduced  were  very  much  calculated  to  keep  clear  of  difficulties,  which  the 
counsel  foresaw  might  be  introduced  into  the  case;  as  first,  that  unless  the  principle 
can  be  supported  as  the  ground  of  the  patent,  there  may  be  some  danger  of  confirming 
the  Defendant's  objection  to  it :  secondly,  that  uidess  the  principle  can  be  supported, 
■  it  may  open  a  fatal  objection  to  the  specification,  because  that  does  not  state  in  what 
manner  the  new  machine  is  to  be  constructed,  how  it  varies  from  the  old  one,  or  in 
what  way  the  improvements  are  to  be  added  :  or  thirdly,  because  the  patent  embraces 
the  whole  principle,  and  is  founded  on  that  alone ;  but  the  invention  is  taken  to 
consist  of  an  improvement  or  addition  only.  Another  objection  may  arise  both  to 
the  patent  and  specification,  viz.  that  the  patent  is  granted  for  the  whole  engine,  and 
not  for  the  addition  or  improvement  oidy.  Perhaps  it  may  be  convenient  and 
judicious  to  keep  these  objections  as  much  as  possible  in  the  back  ground,  and  out 
of  the  view  of  the  court.  But  it  is  our  duty  to  sift  and  dive  into  the  facts  and 
circumstances  of  the  case,  and  the  bearings  and  consequences  of  them,  as  far  as 
our  abilities  or  knowledge  of  the  subject  will  admit.  There  is  one  short  observation 
arising  on  this  part  of  the  case,  which  seems  to  me  to  be  unanswerable,  and  that  is, 
that  if  the  principle  alone  be  the  fouixlation  of  the  patent,  it  cannot  possibly  stand, 
with  that  knowledge  and  discovery  which  the  world  were  in  possession  of  before. 
The  effect,  the  power,  and  the  operation  of  steam  were  known  long  [486]  before  the 
date  of  this  patent ;  all  machines  which  are  worked  by  steam  are  worked  on  the  same 
principle.  The  principle  was  known  before,  and  therefore  if  the  principle  alone  be 
the  foundation  of  the  patent,  though  the  addition  may  be  a  great  im[)iovement,  (as 


2  H  BL  487.  BOULTON    V.  BULL  663 

it  certainly  is,)  yet  the  patent  must  be  void  ab  initio.  But  then  it  was  said,  that 
though  an  idea  or  a  principle  alone  would  not  support  the  patent,  yet  that  an  idea 
reduced  into  practice,  or  a  practical  application  of  a  principle  was  a  good  foundation 
for  a  patent,  and  was  the  present  case.  The  mere  application  or  mode  of  using  a 
thing,  was  admitted  in  the  reply  not  to  be  a  sufficient  ground  (a) ;  for  on  the  court 
putting  the  question,  whether  if  a  man  by  science  were  to  devise  the  means  of  making 
a  double  use  of  a  thing  known  before,  he  could  have  a  patent  for  that,  it  was  rightly 
and  candidly  admitted  that  he  could  not.  The  method  and  the  mode  of  doing  a  thing 
are  the  same  :  and  I  think  it  impossible  to  support  a  patent  for  a  method  only, 
without  having  carried  it  into  effect  and  produced  some  new  substance.  But  here 
it  is  necessary  to  inquire,  what  is  meant  by  a  principle  reduced  into  practice.  It  can 
only  mean  a  practice  founded  on  principle,  and  that  practice  is  the  thing  done  or 
made,  or  in  other  words  the  manufacture  which  is  invented. 

This  brings  us  to  the  true  foundation  of  all  patents,  which  must  be  the  manufacture 
itself;  and  so  says  the  statute  21  Jac.  1,  c.  3.     All  monopolies  except  those  which 
are  allowed   by  that  statute,  are  declared  to  be  illegal  and  void  ;  they  were  so  at 
common  law,  and  the  sixth  section  excepts  only  those  of  the  sole  working  or  making 
any  manner  of  new  manufacture  :  and  whether  the  manufacture  be  with  or  without 
principle,  produced  by  accident  or  by  art,  is  immaterial.     Unless  this  patent  can  be 
supported  for  the  manufacture,  it  cannot  be  supported  at  all.     I  am  of  opinion  that 
the  patent  is  granted  for  the  manufacture,  and  I  agree  with  my  Brother  Adair  that 
verbal  criticisms  ought  not  to  avail,  but  that  principle  in  the  patent  and  engine  in 
the  act  of  parliament  mean  and  are  the  same   thing.     Besides,  the  declaration  is 
founded  on  a  right  to  the  engine,  and  therefore,  unless  the  Plaintiffs  can  make  out 
their  right  to  that  extent,  they  must  fail.     In  most  of  the  instances  of  the  different 
patents  mentioned  by  my  Brother  Ailair,  the  patents  were  for  the  manufacture,  and 
the  specification   rightly  stated   [487]   the  method   by  which   the  manufacture   was 
ma<le  :  but  none  of  them  go  the  length  of  proving,  that  a  method  of  doing  a  thing 
without  the  thing  being  done  or  actually  reduced  into  practice,  is  a  good  foundation 
for  a  patent.     "When  the  thing  is  done  or  produced,  then  it  becomes  the  manufacture 
which  is  the  proper  subject  of  a  patent.     Dollond's  patent  was  for  object-glasses,  and 
the   specification    properly   stated    the    method    of    making   those   glasses.     And    as 
I  mentioned  in  the  course  of  the  argument,  the  point  contested  in  that  case  was, 
whether  Dollond  or  Hall  was  the  first  and  true  inventor  within  the  meaning  of  the 
statute,  Hall  having  first  made  the  discovery  in  his  own  closet,  but  never  made  it 
public;   and    on    that   ground,    Dollond's    patent   was   confirmed.       Mechanical    and 
chemical  discoveries  all  come  within  the  description  of  manufactures :  and  it  is  no 
objection  to  either  of  them  that  the  articles  of  which  they  are  composed  were  known 
and  were  in  use  before,  provided  the  compound  article  which  is  the  object  of  the 
invention,  is  new.     But  then  the  patent  must  be  for  the  specific  compound,  and  not 
for  all  the  articles  or  ingredients  of  which  it  is  made.     The  first  inventor  of  a  fire- 
engine  could  never  have  supported  a  patent  for  the  method  and  principle  of  using 
iron.     Nor  could  Dr.  James  (supposing  his  patent  had  been  clear  of  other  objections) 
have  sustained  a  patent  for  the  method  and  principle  of  using  antimony.     In  the  first 
case,  the  patent  must  have  been  for  the  fire-engine,  eo  nomine;  and  in  the  second,  for 
the  specific  compound  powder.     Suppose  the  world  were  better  informed  than  it  is, 
how  to  prepare  Dr.  James's  fever  powder,  and  an  ingenious  physician  shouM  find  out 
that  it  was  a  specific  cure  for  a  consumption,  if  given  in  particular  quantities  ;  could 
he  have  a  patent  for  the  sole  use  of  James's  powder  in  consumptions  or  to  be  given 
in  particular  quantities  1     I  think  it  must  be  conceded  that  such  a  patent  would  be 
void  ;  and  yet  the  use  of  the  medicine  would  be  new,  and  the  effect  of  it  as  materially 
different  from  what  is  now  known,  as  life  is  from  death.     So  in  the  case  of  a  late 
discovery,   which   as  far  as  experience   has   hitherto  gone,   is  said    to  have   proved 
efficacious,  that  of  the  medicinal  properties  of  arsenic  in  curing  agues,  could  a  patent 
be  supported  for  the  sole  use  of  arsenic  in  aguish  complaints'?     The  medicine  is  the 
manufacture,  and  the  only  object  of  a  patent,  and  as  the  medicine  is  not  new,  any 
patent  for  it,  or  for  the  use  of  it,  would  be  void.     The  case  of  water  tabbies  which 
has  often  been  mentioned  in  Westminster  [488]  Hall,  may  afford  some  illustration  of 

(a)  By  an  error  of  the  press,  this  question  and  the  admission  in  answer  to  it  are 
omitted  in  the  statement  of  the  reply. 
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this  subject.  That  inveiitiun  first  owed  its  rise  to  the  accident  of  a  man's  spitting  on 
a  floor  cloth,  which  changed  its  colour,  from  whence  lie  reasoned  on  the  effect  of  inter- 
mixing water  with  oils  or  colours,  and  found  out  how  to  make  water  tabbies,  and  had 
his  patent  for  water  tabbies  only.  But  if  he  could  have  had  a  patent  for  the  principle 
of  intermixing  water  with  oil  or  colours,  no  man  could  have  had  a  patent  for  any 
distinct  manufacture,  produced  on  the  same  principle.  Suppose  painted  floor  cloths 
to  be  produced  on  the  same  principle,  yet  as  the  floor  cloth  and  the  tabby  are  distinct 
substances,  calculated  for  distinct  purposes,  and  were  unknown  to  the  world  before, 
a  patent  for  one  would  be  no  objection  to  a  patent  for  another. 

The  true  question  in  this  case  is,  whether  the  Plaintiffs'  patent  can  be  supported 
for  the  engine^  I  have  already  said  I  consider  it  as  granted  for  the  engine,  and  if 
that  be  the  right  construction  of  the  patent,  that  alone  lays  all  the  arguments  about 
ideas  and  principles  out  of  the  case.  The  objections  to  this  patent,  as  a  patent  for 
the  engine,  are  two :  first,  that  the  fire-engine  was  known  before :  and  secondly, 
though  the  Plaintiffs'  invention  consisted  oidy  of  an  improvement  of  the  old  machine 
he  has  taken  the  patent  for  the  whole  machine,  and  not  for  the  improvement  alone. 
As  to  the  first,  the  fact  which  the  Plaintiffs'  counsel  were  forced  to  admit,  and  did 
repeatedly  admit  in  the  terms  which  I  mentioned,  viz.  that  there  was  nothing  new  in 
the  machine,  is  decisive  against  the  patent.  And  the  second  objection  is  equally  fatal. 
That  a  patent  for  an  addition  or  improvement  may  be  maintained,  is  a  point  which 
has  never  been  directly  decided  ;  and  Bircoi's  case,  3  Inst.  184,  is  an  express  authority 
against  it,  which  case  was  decided  in  the  Exchequer  Chamber.  What  were  the 
particular  facts  of  that  case  we  are  not  informed,  and  there  seems  to  me  to  be  more 
quaintness  than  solidity  in  the  reason  assigned,  which  is,  that  it  was  to  put  but  a  new 
button  to  an  old  coat,  and  it  is  much  easier  to  add  than  to  invent.  If  the  button 
were  new,  I  do  not  feel  the  weight  of  the  objection  that  the  coat  on  which  the  button 
was  to  be  put,  was  old.  But  in  truth  arts  and  sciences  at  that  periud  were  at  so  low 
an  ebb,  in  comparison  with  that  point  to  which  they  have  been  since  advanced,  and 
the  effect  and  utility  of  improvements  so  little  known,  that  I  do  not  think  that  case 
ought  to  preclude  the  question.  In  later  [489]  times,  whenever  the  point  has  arisen, 
the  inclination  of  the  court  has  been  in  favour  of  the  patent  for  the  improvement,  and 
the  parties  have  acquiesced,  where  the  objection  might  have  been  brought  directly 
before  the  court.  In  Morris  v.  Branson  which  was  tried  at  the  sittings  after  Easter 
terra  1776,  the  patent  was  for  making  oilet  holes  or  net  work  in  silk,  thread,  cotton, 
or  worsted  ;  and  the  Defendant  objected  that  it  was  not  a  new  invention,  it  being 
only  an  addition  to  the  old  stocking  frame.  Lord  Mansfield  said  "  after  one  of  the 
former  trials  on  this  patent,  I  received  a  very  sensible  letter  from  one  of  the  gentlemen 
who  was  upon  the  jury,  on  the  subject  whether  on  principles  of  public  |)olicy,  there 
cotdd  be  a  patent  for  an  addition  only.  I  paid  great  attention  to  it,  and  mentioned 
it  to  all  the  judges.  If  the  general  point  of  law,  viz.  that  there  can  be  no  patent  for 
an  addition,  be  with  the  Defendant,  that  is  open  upon  the  record,  and  he  may  move 
in  arrest  of  judgment.  But  that  objection  would  go  to  repeal  almost  every  patent 
that  was  ever  granted."  There  was  a  verdict  for  the  Plaintiffs  with  .5001.  damages, 
and  no  motion  was  made  in  arrest  of  judgment.  Though  his  Lordship  did  not  mention 
what  were  the  opinions  of  the  judges,  or  give  any  direct  opinion  himself,  yet  we  may 
safely  collect  that  he  thought  on  great  consideration,  the  patent  was  good,  and  the 
Defendant's  counsel,  though  they  had  made  the  objection  at  the  trial,  did  not  after- 
wards persist  in  it.  Since  that  time,  it  has  been  the  generally  received  opinion  in 
Westminster  Hall,  that  a  patent  for  an  addition  is  good.  But  then  it  must  be  for 
the  addition  oidy,  and  not  for  the  old  machine  too.  In  Jessop's  case,  as  quoted  by 
my  Brother  Adair,  the  patent  was  held  to  be  void  because  it  extended  to  the  whole 
watch,  and  the  invention  was  of  a  particular  movement  only.  It  was  admitted  in  the 
reply,  that  the  patent  should  be  applied  to  the  invention  itself:  but  it  was  contended, 
that  if  in  consequence  the  j)atent  gave  a  right  to  the  whole  engine,  that  would  be  no 
objection.  To  this  I  answer,  that  if  the  patent  be  confined  to  the  invention,  it  can 
give  no  right  to  the  engine,  or  to  any  thing  beyond  the  invention  itself.  Where  a 
patent  is  taken  for  an  impioveraent  only,  the  public  have  a  right  to  purchase  that 
improvement  by  itself,  without  being  incumbered  with  other  things.  A  fire-engine 
of  any  considerable  size,  I  take  it,  would  cost  about  12001.  and  suppose  the  alteration 
made  by  the  Plaintiff,  with  a  fair  allowance  for  profit  would  [490]  cost  50  or  1001. 
is  it  to  be  maintained,  that  all  the  persons  who  already  have  fire-engines  must  be  at  the 
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expence  of  buying  new  ones  from  the  Plaintiffs,  or  be  excluded  from  the  use  of  the 
improvement  ?  So  in  the  case  of  the  watch,  may  not  other  persons  in  the  trade  buy 
the  new  movement,  and  work  it  up  in  watches  made  by  themselves  1  Where  men 
have  neither  fire-engines  nor  watches,  it  is  highly  probable  that  they  will  go  to  the 
inventor  of  the  last  and  best  improvements  for  the  whole  machine ;  and  if  they  do, 
it  is  an  advantage  which  the  inventor  gets  from  the  option  of  mankind,  and  not  from 
any  exclusive  right  or  monopoly  vested  in  him.  But  here  the  Plaintiffs  claim  the 
right  to  the  whole  machine.  To  that  extent  their  right  cannot  be  sustained,  and 
therefore  I  am  of  opinion  that  there  ought  to  be  judgment  for  the  Defendant. 

Lord  Chief  Justice  Eyre.  Upon  this  case  two  questions  are  reserved  for  the 
opinion  of  the  court ;  the  first,  whether  the  patent  is  good  in  law,  and  continued  by 
the  act  of  parliament  mentioned  in  the  case ;  the  second,  whether  the  specification 
stated  in  the  case  is  in  point  of  law  sufficient  to  support  the  patent?  As  I  take  it,  the 
facts  of  the  case  are  stated  with  a  view  to  the  application  of  them  to  these  questions, 
and  not  to  any  other  question  which  may  be  thought  to  arise  upon  them.  Perhaps 
indeed,  if  the  court  saw  that  another  material  question  might  arise  out  of  these  facts 
which  had  escaped  the  attention  of  the  court  and  jury  at  Nisi  Prius,  they  might  direct 
the  case  to  be  amended  or  a  new  trial  to  be  had  in  order  to  introduce  it.  These  two 
questions  were  thus  stated  in  order  to  bring  before  the  court  the  points  of  law  insisted 
on  upon  the  part  of  the  Defendant,  and  also  to  give  an  opportunity  for  consideiing  a 
doubt  which  occurred  to  me  upon  my  first  view  of  the  case  at  the  trial,  which  was, 
whether  a  patent  right  could  attach  upon  any  thing  not  organized,  and  capable  of 
precise  specification.  As  these  two  questions  are  framed,  there  are  three  points  for 
the  consideration  of  the  court.  First,  whether  the  patent  was  in  its  original  creation 
good  or  bad  1  Secondly,  taking  it  to  be  good,  whether  it  was  continued  by  the  act 
of  parliament?  And  thirdly,  taking  it  to  be  good  in  its  original  creation,  and  to 
have  been  continued  by  the  act  of  parliament,  subject  to  an  objection  for  the  want  of 
a  specification,  whether  there  has  been  a  sufficient  specification  ?  Though  [491]  we 
have  had  many  cases  upon  patents  yet  I  think  we  are  here  upon  ground  which  is  yet 
untrodden,  at  least  was  untrodden  till  this  cause  was  instituted,  and  till  the  discussions 
were  entered  into  which  we  have  heard  at  the  bar,  and  now  from  the  court.  Patent 
rights  are  no  where  that  I  can  find  accurately  discussed  in  our  books.  Sir  Edward 
Coke  discourses  largely,  and  sometimes  not  quite  intelligibly,  upon  monopolies,  in  his 
chapter  of  monopolies,  3  Inst,  181.  But  he  deals  very  much  in  generals,  and  says 
little  or  nothing  of  patent  rights,  as  opposed  to  monopolies.  He  refers  principally  to 
his  own  report  of  the  case  of  monopolies.  11  Co.  86  b. ;  he  also  mentions  a  resolu- 
tion of  all  the  judges  in  2  &  3  Eliz.  from  a  MS.  of  Dyer,  condemning  a  grant  to  the 
corporation  of  Southampton  by  Phillip  and  Mary,  for  the  sole  right  of  importing 
malmsey  wine,  and  that  no  malmsey  wine  should  be  landed  at  any  other  place,  upon 
pain  to  pay  treble  customs.  He  also  mentions  Bircot's  case  in  the  Exchequer  Chamber, 
15  Eliz.  for  a  privilege  concerning  the  preparing  and  melting  of  lead  ore,  but  he  states 
no  particulars;  and  the  principle  on  which  that  case  was  determined  has  been,  as  my 
Brother  Buller  observes,  not  adhered  to  ;  namely,  that  an  addition  to  a  manufacture 
cannot  be  the  subject  of  a  patent.  There  is  also  a  case  in  Godbolt(a),  and  there  are 
a  few  others  condemning  particular  patents,  which  were  beyond  all  doubt  mere 
monopolies.  The  modern  cases  have  chiefly  turned  upon  the  specifications,  whether 
there  was  a  fair  disclosure.  Such  was  the  case  of  Turner  v.  IVinter,  1  Term  Rep. 
B.  R.  602.  The  case  of  Edgeherry  v.  Stephens,  2  Salk.  447,  is  almost  the  only  case 
upon  the  patent  right,  under  the  saving  of  the  statute  of  Jac.  1,  that  is  to  be  found. 
That  case  establishes,  that  the  first  introducer  of  an  invention  practised  beyond  sea, 
shall  be  deemed  the  first  inventor :  and  it  is  there  said,  the  act  intended  to  encourage 
new  devices  useful  to  the  kingdom  ;  and  whether  acquired  by  travel  or  study  it  is  the 
same  thing.  Deriving  so  little  assistance  from  our  books,  let  us  resort  to  the  statute 
itself,  21  Jac.  1,  c.  3.  We  shall  there  find  a  monopoly  defined  to  be  "the  privilege 
of  the  sole  buying,  selling,  making,  working  or  using  any  thing  within  this  realm;" 
and  this  is  generally  condemned  as  contrary  to  the  fundamental  law  of  the  land. 
But  the  5th  and  6th  sections  of  that  statute  save  letters  patent,  and  grants  of  privi- 
leges of  the  [492]  sole  working  or  making  of  any  manner  of  new  manufacture  within 

(a)  Godb.  252.     The  Cloth-workers  of  Ipswich's  case,  ib.  413.     Lord  Zouch  and  Mare's 

case. 
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this  realm,  to  the  first  and  true  inventor  or  inventors  of  such  manufactures,  with  this 
qualification,  "so  they  be  not  contrary  to  the  law,  nor  mischievous  to  the  state,"  in 
these  three  respects:  first,  "by  raising  the  prices  of  commodities  at  home;"  secondly, 
"by  being  hurtful  to  trade  ;"  or,  thirdly,  by  being  "  generally  inconvenient."  Accord- 
ing to  the  letter  of  the  statute,  the  saving  goes  only  to  the  sole  working  and  making ; 
the  sole  buying,  selling  and  using,  remain  under  the  general  prohibition  ;  and  with 
apparent  good  reason  for  so  remaining,  for  the  exclusive  privilege  of  buying,  selling  and 
using,  could  hardly  be  brought  within  the  (|nalifieiition  of  not  being  cfintrary  to  law,  and 
mischievous  to  the  state,  in  the  respects  which  I  have  mentioned.  I  observe  also,  that 
according  to  the  letter  of  the  statute,  the  words  "any  manner  of  new  manufacture  "in  the 
saving,  fall  very  short  of  the  wonis  "  any  thing  "  in  the  first  section.  But  most  certainly 
the  exposition  of  the  statute,  as  far  as  usage  will  expound  it,  has  gone  very  much  beyond 
the  letter.  In  the  case  in  Salkeld,  the  words  "new  devices"  are  substituted  and  used 
as  synonymous  with  the  words  "  new  manufacture."  It  was  admitted  in  the  argu- 
ment at  the  bar,  that  the  word  "manufacture"  in  the  statute  was  of  extensive 
signification,  that  it  applied  not  only  to  things  made,  but  to  the  practice  of  making,  to 
principles  carried  into  practice  in  a  new  manner,  to  new  results  of  principles  carried 
into  practice.  Let  us  pursue  this  admission.  Under  things  made,  we  may  class,  in 
the  first  place,  new  compositions  of  things,  such  as  manufactures  in  the  most  ordinary 
sense  of  the  word  ;  secondly,  all  mechanical  inventions,  whether  made  to  produce  old 
or  new  efTects,  for  a  new  piece  of  mechanism  is  certainly  a  thing  made.  Under  the 
practice  of  making  we  may  class  all  new  artificial  manners  of  operating  with  the  hand, 
or  with  instruments  in  common  use,  new  processes  in  any  art  producing  effects  useful 
to  the  public.  When  the  effect  produced  is  some  new  substance  or  composition  of 
things,  it  should  seem  that  the  privilege  of  the  sole  working  or  making,  ought  to  be 
for  such  new  substance  or  composition,  without  regard  to  the  mechanism  or  process 
b}'  which  it  has  been  produced,  which,  though  perhaps  also  new,  will  be  only  useful 
as  producing  the  new  substance.  Upon  this  ground  Dollond's  patent  was  perhaps 
exceptionable,  for  that  was  for  a  method  of  [493]  producing  a  new  object-glass,  instead 
of  being  for  the  object-glass  produced.  If  Dr.  James's  patent  had  been  for  his  method 
of  preparing  his  powders,  instead  of  the  powders  themselves,  that  patent  would  have 
been  exceptionable  upon  the  same  ground.  When  the  effect  produced  is  no  substance 
or  composition  of  things,  the  patent  can  oidy  be  for  the  mechanism  if  new  mechanism 
is  used,  or  for  the  process,  if  it  be  a  new  method  of  operating,  with  or  without  old 
mechanism,  by  which  the  effect  is  produced.  To  illustrate  this.  The  effect  produced 
by  Mr.  David  Hartley's  invention  for  securing  buildings  from  fire  is  no  substance  or 
composition  of  things;  it  is  a  mere  negative  quality,  the  absence  of  fire.  This  effect 
is  produced  by  a  new  method  of  disposing  iron  plates  in  buildings.  In  the  nature  of 
things  the  patent  could  not  be  for  the  effect  produced.  I  think  it  could  not  be  for 
the  making  of  the  plates  of  iron,  which,  when  disposed  in  a  particular  manner  produced 
the  effect,  for  those  are  things  in  common  use.  But  the  invention  consisting  in  the 
method  of  disposing  of  those  plates  of  iron,  so  as  to  produce  their  effect,  and  that  effect 
being  a  useful  and  meritorious  one,  the  patent  seems  to  have  been  very  properly 
granted  to  him  for  his  method  of  securing  buildings  from  fire.  And  this  compendious 
analysis  of  new  mamifactures  mentioned  in  the  statute,  satisfies  my  doubt,  whether 
any  thing  could  be  the  subject  of  a  patent,  but  something  organized  and  capable  of 
precise  specification.  But  for  the  more  satisfactory  solution  of  the  other  points  which 
are  made  in  this  case,  I  shall  pursue  this  subject  a  little  further.  In  Mr.  Hartley's 
method,  plates  of  iron  are  the  means  which  he  employs  ;  but  he  did  not  invent  those 
means,  the  invention  wholly  consisted  in  the  new  manner  of  using,  or  I  would  rather 
say,  of  disposing  a  thing  in  common  use,  and  which  thing  every  man  might  make 
at  his  pleasure,  and,  which  therefore,  I  repeat,  could  not,  in  my  jurigment,  be  the 
subject  of  the  patent.  In  the  nature  of  things  it  must  be,  that  in  the  carrying  into 
execution  any  new  invention,  use  must  be  made  of  certain  means  proper  for  the  opera- 
tion. Manual  labour  to  a  certain  degree  must  always  be  employed  ;  the  tools  of 
artists  frequently ;  often  things  manufactured,  but  not  newly  invented,  such  as 
Hartley's  iron  plates;  all  the  common  utensils  used  in  conducting  any  process,  and  so 
up  to  the  most  complicated  machinery  that  the  [494]  art  of  man  ever  devised.  Now 
let  the  merit  of  the  invention  be  what  it  may,  it  is  evident  that  the  patent  in  almost 
all  these  cases  cannot  be  granted  for  the  means  by  which  it  acts,  for  in  them  there  is 
nothing  new,  and  in  some  of  them  nothing  capable  of  appropriation.     Even  where  the 
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most  complicated  machinery  is  used,  if  the  raachitieiy  itself  is  nob  newly  invented,  but 
only  conducted  by  the  skill  of  the  inventor,  so  as  to  produce  a  new  effect,  the  patent 
cannot  be  for  the  machinery.  In  Hartley's  case  it  could  not  be  for  the  effect  produced, 
because  the  effect,  as  I  have  already  observed,  is  merely  negative,  though  it  was 
meritorious.  In  the  list  of  patents  with  which  I  have  been  furnished,  there  are 
several  for  new  methods  of  manufacturing  articles  in  common  use,  where  the  sole 
merit  and  the  whole  effect  produced  are  the  saving  of  time  and  expence,  and  thereby 
lowering  the  price  of  the  article,  and  introducing  it  into  more  general  use.  Now  I 
think  these  methods  may  be  said  to  be  new  manufactures,  in  one  of  the  common 
acceptations  of  the  word,  as  we  speak  of  the  manufactory  of  glass,  or  any  other  thing 
of  that  kind.  The  advantages  to  the  public  from  improvements  of  this  kind,  are 
beyond  all  calculation  important  to  a  commercial  country,  and  the  ingenuity  of  artists 
who  turn  their  thoughts  toward  such  improvements,  is  in  itself  deserving  of  encourage- 
ment ;  and  in  my  apprehension  it  is  strictly  agreeable  to  the  spirit  and  meaning  of  the 
statute  Jac.  1,  that  it  should  be  encouraged  :  and  yet  the  validity  of  these  patents,  in 
point  of  law,  must  rest  upon  the  same  foundation  as  that  of  Mr.  Hartley.  The  patent 
cannot  be  for  the  effect  produced,  for  it  is  either  no  substance  at  all,  or  what  is  exactly 
the  same  thing  as  to  the  question  upon  a  patent,  no  new  substance,  but  an  old  one, 
produced  advantageously  for  the  public.  It  cannot  be  for  the  mechanism,  for  there  is 
no  new  mechanism  employed.  It  must  then  be  for  the  method  ;  and  I  would  say,  in 
the  very  significant  words  of  Lord  Mansfield  (4  Burr.  2397)  in  the  great  case  of  the 
copy -right,  it  must  be  for  method  detached  from  all  physical  existence  whatever. 
And  I  think  we  should  well  consider  what  we  do  in  this  case,  that  we  may  not  shake 
the  foundation  upon  which  these  patents  stand.  Probably  I  do  not  overrate  it  when 
I  state  that  two-thirds,  I  believe  I  might  say  three-fourths,  of  all  patents  granted  since 
the  statute  passed,  are  for  methods  of  operating  and  of  manufacturing,  producing  no 
new  substances  [495]  and  employing  no  new  machinery.  If  the  list  were  examined,  I 
dare  say  there  might  be  found  fifty  patents  for  methods  of  producing  all  the  known 
salts,  either  the  simple  salt,  or  the  old  compounds.  The  different  sorts  of  ashes  used 
in  manufactures  are  many  of  them  inventions  of  great  merit,  many  of  them  probably 
mere  speculatiotjs  of  wild  projectors :  the  latter  ought  to  fall,  the  former  to  stand.  If 
we  wanted  an  illustration  of  the  possible  merit  of  a  new  method  of  operating  with  old 
machinery,  we  might  look  to  the  identical  case  now  in  judgment  before  the  court.  If 
we  consider  into  what  general  use  fire-engines  are  come,  that  our  mines  cannot  be 
worked  without  them,  that  they  are  essentially  necessary  to  the  carrying  on  many 
of  our  principal  manufactures,  that  these  engines  are  worked  at  an  enormous  expence 
in  coals,  which  in  some  parts  of  the  kingdom  can  with  difficulty  be  procured  at  all 
in  large  quantities,  it  is  most  manifest  that  any  method  found  out  for  lessening  the 
consumption  of  steam  in  the  engines,  which  by  necessary  consequence  lessens  the 
consumption  of  coals  expended  in  working  them,  will  be  of  great  benefit  to  the  public, 
as  well  as  to  the  individual  who  thinks  fit  to  adopt  it.  And  shall  it  now  be  said,  after 
we  have  been  in  the  habit  of  seeing  patents  granted,  in  the  immense  number  in  which 
they  have  been  granted  for  methods  of  using  old  machinery,  to  produce  substances 
that  were  old,  but  in  a  more  beneficial  manner,  and  also  for  producing  negative 
qualities  by  which  benefits  result  to  the  public,  by  a  narrow  construction  of  the  word 
manufacture  in  this  statute,  that  there  can  be  no  patent  for  methods  producing  this 
new  and  salutary  effect,  connected,  and  intimately  connected  as  it  is,  with  the  trade 
and  manufactures  of  the  country?  This,  I  confess,  I  am  not  prepared  to  say.  An 
improper  use  of  the  word  principle  in  the  specification  set  forth  in  this  case  has, 
I  think,  served  to  puzzle  it.  Undoubtedly  there  can  be  no  patent  for  a  mere  principle, 
but  for  a  principle  so  far  embodied  and  connected  with  corporeal  substances  as  to  be 
in  a  condition  to  act,  and  to  produce  effects  in  any  art,  trade,  mystery,  or  manual 
occupation,  I  think  there  may  be  a  patent.  Now  this  is,  in  my  judgment,  the  thing 
for  which  the  patent  stated  in  the  case  was  granted,  and  this  is  what  the  specification 
describes,  though  it  miscalls  it  a  principle.  It  is  not  that  the  patentee  has  conceived 
an  abstract  notion  that  [496]  the  consumption  of  steam  in  fire-engines  may  be  lessened 
but  he  has  discovered  a  practical  manner  of  doing  it ;  and  for  that  practical  manner 
of  doing  it  he  has  taken  this  patent.  Surely  this  is  a  very  different  thing  from  taking 
a  patent  for  a  principle  ;  it  is  not  for  a  principle,  but  for  a  process.  I  have  dwelt  the 
more  largely  upon  this  part  of  the  case  because,  in  my  apprehension,  this  is  the  founda- 
tion upon  which  the  whole  argument  will  be  found  to  rest.     If  upon  the  true  cou- 
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struction  of  the  statute  tbere  may  be  a  patent  for  a.  new  method  of  manufacturing 
or  coiidnctiiig  chemical  processes,  or  of  working  machinery,  so  as  to  produce  new  and 
useful  efl'ects,  then  I  am  warranted  to  conclude  that  this  patent  was  in  its  original 
creation  good.  I  will  next  consider  the  specification,  before  I  proceed  to  the  con- 
sideration of  the  question  arising  upon  the  statute  for  continuing  this  patent.  The 
specification  has  reference  to  the  patent,  and  not  to  the  statute,  and  therefore  it  will  be 
proper  to  consider  it  in  this  stage  of  the  argument.  I  distinctly  admit  that  if  this  patent 
is  to  be  taken  to  be  a  patent  for  a  fire  engine,  the  specification  is  not  sufficient ;  it  is 
not  a  specification  of  mechanism  of  an}'  determinate  form,  having  component  parts 
capable  of  precise  arrangement,  and  of  particular  description.  On  the  other  hand,  if 
the  patent  is  not  for  a  fire-engine,  but  in  effect  for  a  manner  of  working  a  fire-engine, 
so  as  to  lessen  the  consumption  of  steam,  which,  as  I  conceive,  the  words  of  the  patent 
import,  let  us  see  whether  this  specification  does  not  sutticiently  describe  a  maimer  of 
working  fire-engines,  so  as  to  produce  the  effect  expressed  in  the  patent,  ami  whether 
the  oidy  objection  to  the  specification  is  not  that  it  is  loaded  with  a  redundancy  of 
superfluous  matter.  The  substance  of  the  invention  is  a  discovery,  that  the  condensing 
the  steam  ont  of  the  cylinder,  the  protecting  the  cylinder  from  the  external  air,  and 
keeping  it  hot  to  the  degree  of  steam-heat,  will  lessen  the  consumption  of  steam. 
This  is  no  abstract  principle,  it  is  in  its  very  statement  clothed  with  practical  ap|)lica- 
tion.  It  points  out  what  is  to  be  done  in  order  to  lessen  the  consumption  of  steam. 
Now  the  specification  of  such  a  discovery  seems  to  consist  in  nothing  moie  than  saying 
to  the  constructer  of  a  fire-engine,  "for  the  future  condense  your  steam  out  of  the 
body  of  the  cylinder,  instead  of  condensing  it  within  it,  put  something  round  the 
cylinder  to  protect  it  from  the  external  air,  and  to  preserve  [497]  the  heat  within  it, 
and  keep  your  piston  air-tight  without  water."  Any  particular  manner  of  doing  this 
one  should  think  would  hardly  need  to  be  pointed  out,  for  it  can  scarcely  be  supposed, 
that  a  workman  capable  of  constructing  a  fire  engine  would  not  be  capable  of  making 
such  additions  to  it  as  should  be  necessary  to  enable  him  to  execute  that  which  the 
specification  requires  him  to  do.  But  if  a  very  stupid  workman  should  want  to  know 
how  to  go  about  this  improvement,  and  in  answer  to  his  question  was  directed  to 
conduct  the  steam  which  was  to  be  condensed  from  the  cylinder  into  a  close  vessel,  by 
means  of  a  pipe  and  a  valve,  communicating  with  the  cylinder  and  the  close  vessel,  to 
keep  the  close  vessel  in  a  state  of  coldness  sufficient  to  produce  condensation,  and  to 
extract  from  it  any  part  of  the  steam  which  might  not  be  condensed  by  the  pump ; 
and  was  also  told  to  inclose  the  cylinder  in  a  wooden  case,  and  to  use  a  resinous 
substance  instead  of  water  to  keep  the  piston  air-tight,  can  it  be  imagined  that  he 
would  be  so  stupid  as  not  to  be  able  to  execute  this  improvement,  with  the  assistance 
of  these  plain  directions!  If  any  man  could  for  a  moment  imagine  that  this  was 
possible,  I  observe  that  this  difficulty  is  put  an  end  to,  because  the  jury  have  found 
that  a  workman  can  execute  this  improvement  in  consequence  of  the  specification. 
Some  machinery  it  is  true  must  be  employed,  but  the  machinery  is  not  of  the  essence 
of  the  invention  but  incidental  to  it.  The  steam  must  pass  from  the  cylinder  to  the 
condensing  vessel,  for  which  purpose  there  must  be  a  valve  to  operr  a  pipe  to  corrvey, 
and  a  vessel  to  receive  the  steam.  But  this  cairrrot  be  called  rrew  inverrted  machirrery, 
whether  corrsidered  irr  the  parts  or  in  the  whole,  and  therefore  there  can  be  no  patent 
for  this  addition  to  the  fire-engines.  Suppose  a  new  invented  chemical  process,  and 
the  specification  should  direct  that  some  particular  chemical  substance  should  be 
poured  uporr  gold  irr  a  slate  of  fusiorr,  it  would  be  necessary,  iir  order  to  this  operation, 
that  the  gold  should  be  put  into  a  crucible,  and  should  be  melted  irr  that  crucible, 
but  it  would  be  hardly  necessary  to  state  in  the  specificatiorr  the  manrrer  in  which, 
or  the  uteirsils  with  which  the  operatiorr  of  puttirrg  gold  into  a  state  of  fusion 
was  to  be  performed.  They  are  mere  irrcidents  with  which  every  man  acquainted 
with  the  subject  is  familiar.  Some  observations  were  made  in  the  corrrse  of  the 
argumerrt  at  the  bar-,  on  its  being  left  unascer-[498]-tairred  both  irr  the  specifica- 
tion and  case,  to  what  extent  the  consumptiorr  of  steam  would  be  lessened  by  the 
inventiorr ;  but  the  method  does  rrot  profess  to  ascertain  this :  it  professes  to  lessen 
the  corrsumption  ;  and  to  make  the  paterrt  good,  the  method  must  be  capable  of  lessen- 
irrg  the  consumption  to  such  arr  exterrt  as  to  make  the  irrvention  useful.  More  pre- 
cision is  not  necessar-y,  and  absolute  precisiorr  is  not  practicable.  The  qirarrtity  of 
steam  which  will  be  saved  in  each  machine  must  depend  upon  a  great  variety  of 
circumstances  respecting  each  individual  fire-engiue,  such  as  the  accuracy  of  casting 
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or  boring  the  cylinder,  or  the  dimensions  of  it,  the  accuracy  of  the  workman  in  putting 
his  apparatus  together,  the  care  in  keeping  the  cylinJer  in  a  proper  degree  of  heat, 
and  the  more  or  less  perfect  order  for  working,  in  which  the  engine  is  kept.     All 
these  circumstances  will  affect  the  quantity  of  steam  to  be  lessened.     Some  weighty 
observations  have  been  made  upon  parts  of  this  specification,  but  those  parts  appear 
to  me  not  properly  to  relate  to  the  method  described  in  the  patent ;  they  are  rather 
intimations  of   new  projects  of  improvement  in   fire-engines,  and  some  of  them,   I 
am    very  ready  to   confess,    either  very    loosely  described    or    not   very  accurately 
conceived.     I    do    not    undertake    to    pronounce    which,    but   one    or    the    other  is 
pretty  clear.     They  are  the  fourth  and  fifth  articles :  the  first,  second,  third  and  sixth 
appear  to  me  to  belong  to  this  method,  and  very  clearly  to  point  out  and  explain  the 
method  to  every  man  who  has  a  common  acquiiutance  with  the  subject,  and  to  be 
intelligible  even  to  those  who  are  unacquainted  with  it.     If  there  be  a  specification 
to  be  found  in  that  paper,  which  goes  to  the  subject  of  the  invention  as  described  in 
the  patent,  I  think  the  rest  may  very  well  be  rejected  as  superfluous.     If  indeed  the 
Defendant  could  have  shewn  that  he  bad  not  pirated  the  invention  which  is  sufficiently 
specified,  but  that  what  he  hath  done  hath  a  reference  to  another  method  of  lessening 
the  consumption  of  steam  to  which  the  questionable  parts  of  the  specification  were 
meant  to  relate,  the  objection  to  the  specification  would  have  remained,  and  perhaps 
some  other  objections  which  have  been  alluded  to,  might  have  been  taken  both  to 
the    patent  and  specification.     But  I  would  observe   here,  that  with  regard  to  this 
and  some  other  difficulties,  there  is  no  question  reserved  in  this  case  respecting  the 
infringement  of  the  patent.     The  general  fact  only  is  stated  ;  that  it  has  been  io-[499]- 
fringeil  by  the  Defendant  and  in  the  consideration  of  a  case  reserved,  we  are  not  to 
search  for  difficulties  upon  which  the  parties  have  not  proposed  to  state  any  point 
to  us  for  our  judgment,  and  into  which  I  think  we  are  not  at  liberty  to  go.     The 
difficulty  which  struck  me,  as  it  did  ray  Brother  Bulier,  with  respect  to  the  declaration, 
is  applied  to  the  patent  as  it  originally  stood,  not  as  it  now  stands  continued  by  the 
act  of  parliament.     If  we  were  at  liberty  to  go  into  it,  that  difficulty  might  perhaps 
produce  a  nonsuit,  and  that  nonsuit  a  new  action  in  which  the  difficulty  would  be 
removed.     But  this  cause  was  instituted  to  try  the  merits  of  the  patent :  I  thought 
therefore  that  a  formal  objection  was  wisely  overlooked.     Supposing  then  the  difficulty 
upon  the  patent  itself  and  the  specification  to  be  got  over,  the    act  of    parliament 
remains  to  be  considered.     The  objection  stated  in  the  strongest  manner  would  amount 
to  this,  that  the  act  continues  a  patent  for  a  machine,  when  in  fact  the  patent  is  for 
a  proce.=s.     It  is  to  be  observed  that  there  is  nothing  technical  in  the  composition  or 
the  language  of  an  act  of  parliament.     In  the  exposition  of  statutes  the  intent  of 
parliament  is  the  guide.     It  is  expressly  laid  down  in  our  books,  I  do  not  here  speak 
of  penal  statutes,  that  every  statute  ought  to  be  expounded  not  according  to  the  letter, 
but  the  intent.     2  Roll.  Abr.  118,  Plowd.  350,  363.     This  doctrine  has  been  carried 
into  effect  by  cases.     Though  a  corporation  be  misnamed  in  an  act  of  parliament,  if  it 
appears  that  the  corporation  was  intended  it  is  sufficient.     10  Cj.  5  b.     So  the  statute 
of  quia  emptores  terrarum  has  said  that  every  one  shall  hold  of  the  lord  paramount 
secundum  quantitatem  terrse,  but  this  shall  be  construed  to  be  secundum  valorem 
terrse ;  for  so  was  the  intent.     Plowd.  10,  57.     We  all  know  that  an  act  of  parliament 
may  be  extended  by  equity.     No  authority  has  been  cited  which  amounts  to  proof 
that  a  mistake  in  paint  of  description  in  an  act  of  parliament  of  this  nature  when  the 
true  meaning  can  be  discovered,  and  when  there  is  a  foundation  on  which  the  act  can 
be  supported,  shall  vitiate  it.     The  case  cited  from  Plowden  differs  essentially  from 
this  case.     The  act  of  parliament  in  that  case  gave  effect  to  a  supposed  legal  at;tainder, 
and  proceeded  upon  it  altogethei'.     If  the  groundwork  fell,  and  there  was  no  legal 
attainder,  nothing  remained  :  the  supposed  attainder  in  that  case  fell,  consequently 
all  fell.     Now  the  difference  between  that  case  and  the  present  is  this,  here  the  true 
patent  meant  to  be  described  exists,  and  may  [500]  therefore  be  a  ground-work  to 
support  the  act.     This  case  was  compared  to  the  case  of  the  king  being  deceived  in 
his  grant.     But  I  am  not  satisfied  that  the  king,  proceeding  by  and  with  the  advice 
of  [larliament,  is  in  that  situation  in  respect  of  which  he  is  under  the  special  protection 
of  the  law,  and  that  he  could  on  that  ground  be  considered  as  deceived  in  his  grant : 
no  case  was  cited  to  prove  that  position.     The  objection  on  the  act  of  parliament  is  of 
the  same  nature  as  one  of  the  objections  to  the  specification  :  the  specification  calls  a 
method  of  lessening  the  consumption  of  steam  in  fire-engines  a  principle,  which  it  is 
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not ;  llie  act  calls  it  an  engine,  which  perhaps  also  it  is  not  ;  but  both  the  specification 
and  stiitute  are  refcTAble  to  the  same  thing,  and  when  they  are  taken  with  their 
correlative  are  perfectly  intelligible.  Upon  the  wider  ground  I  am  therefore  of 
opinion  that  the  act  has  continued  this  patent.  A  narrower  ground  was  taken  in  the 
argument,  which  was  to  expound  the  word  engine  in  the  body  of  this  act,  in  opposition 
to  the  tille  of  it,  to  mean  a  method  ;  and  I  am  ready  to  say  I  would  resort  to  that 
ground  if  nectssary  in  order  to  support  the  patent,  ut  res  magis  valeat  quiim  pereat. 
But  it  is  not  necessary  :  for  let  it  be  remembered,  that  though  monopolies  in  the  eye 
of  the  law  are  odious,  the  consideration  of  the  privilege  created  by  this  patent,  is 
meritorious,  because,  to  use  the  words  of  Lord  Coke,  "  the  inventor  bringeth  to  and 
for  the  commonwealth  a  new  manufacture  by  his  invention,  costs  and  charges."  I 
conclude  therefore  that  the  judgment  of  the  court  ought  to  be  for  the  Plaintitl'. 

The  court  being  thus  equally  divided,  no  judgment  was  given,  but  the  parties 
seemed  disposed  to  put  the  case  upon  the  record,  in  the  form  of  a  special  verdict,  in 
order  that  it  might  be  carried  on  to  a  Court  of  Error. 


[501]     HoLLiNGWORTH  AND  OTHERS,  A.ssignees  of  Daniel,  a  Bankrupt,  against 
TOOKE.     Saturday,  May  16th,  1795. 

In  the  Exchequer  Chamber  in  Error. 

[See  5  Term  Rep.  B.  R.  215.] 

It  is  agreed  between  A.  and  B.  that  B.  shall  purchase  of  A.  all  the  goods  of  a  certain 
kiud,  which  A.  shall  send  him,  at  a  fixed  price,  and  that  A.  shall  draw  bills  on  B. 
for  the  amount  of  the  purchase,  and  also  that  B.  shall  accept  other  bills  drawn  by 
A.  for  his  convenience,  to  cover  which  A.  shall  remit  value  to  B.  After  they  have 
acted  some  time  under  this  agreement  B.  becomes  bankrupt,  being  under  acceptances 
to  a  great  amount.  A.  (being  ignorant  of  the  bankruptcy)  sends  a  quantity  of  goods 
of  the  same  kind  together  with  other  bills  to  B.  for  the  purpose  of  dischaiging  those 
acceptances,  which  come  into  the  hands  of  the  assignees.  A.  afterwards  himself 
discharges  the  acceptances.  Under  these  circumstances  B.  is  to  be  considered  as 
the  factor  or  banker  of  A.,  and  as  having  only  a  qualified  property  in  the  goods  and 
bills  which  were  so  sent  for  a  paiticular  purpose,  the  general  property  being  in  A. 
Therefore  that  purpose  not  being  answered,  A.  may  recover  back  from  the  assignees 
of  B.  the  amount  of  those  goods  and  bills  (a). 

A  Writ  of  Error  having  been  brought  on  the  judgment  in  this  case,  it  was  twice 
argued  in  this  court;  first  by  Wigley  for  the  Plaintiff  in  error,  and  Walton  for  the 
Defendant;  and  secondly,  by  Pigot  for  the  Plaintiff  and  Erskine  for  the  Defendant; 
the  substance  of  which  arguments  will  be  seen  by  referring  to  the  three  former  ones 
which  the  case  underwent  in  the  Court  of  King's  Bench  5  Term  Rep.  B.  R.  215.  And 
now  the  judgment  of  this  court  was  pronounced  by 

Lord  Chief  Ju.stice  Eyre,  who,  after  stating  the  special  verdict  proceeded 
thus. 

The  case  was  well  and  laboriously  argued  at  the  bar.  It  was  very  full  of  thorny 
points,  which  necessarily  required  from  us  a  good  deal  of  investigation.  The  conse- 
quence has  been  that  a  length  of  lime,  perhaps  somewhat  inconvenient  to  the  parties, 
has  elapsed  before  we  could  come  to  an  agreement.  We  have  at  length  come  to  an 
agreement,  and  we  are  all  of  opinion  that  this  judgment  ought  to  be  affirmed.  I  shall 
state  very  shortly  the  reasons  which  have  induced  me  to  concur  in  that  opinion.  The 
right  of  the  parties  to  the  light  gold  and  bills,  which  are  the  subject  of  this  action, 
appears  to  me  to  depend  principally  upon  the  true  construction  of  the  original  agree- 
ment between  Tooke  and  Daniel,  made  two  years  and  upwards  before  the  bankruptcy. 
That  agreement  consisted  of  [502]  two  parts;  one  being  a  contract  for  a  bargain  and 
Bale  of  light  gold  by  Tooke  to  Daniel  at  a  given  price,  to  be  paid  for  by  bills  of 

(a)  [As  to  the  specific  appropriation  of  bills,  see  Bent  v.  I'uUer,  5  T.  R.  494  ;  Farke 
V.  Eliasm,  1  East,  544;  (xiles  v.  Perkins,  9  East,  12;  Carsiairs  v.  Bales,  3  Campb. 
N.  P.  C.  301  ;  Thompson  v.  Giles,  2  B.  &  C.  422  ;  Ex  parte  Harjeanl,  1  Rose,  153  ;  Ex 
parte  Sollars,  18  Ves.  229  ;  Ex  parte  Pease,  1  Rose,  232;  Ex  parte  liowtun,  1  Rose,  15.] 
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exchange  payable  at  two  months,  a  simple  and  unembarrassed  tratisaction  ;  the  other 
being  a  contract,  the  effect  of  which  was  that  Daniel  should  become  Tooke's  banker, 
that  he  should  accept  his  bills,  Tooke  remitting  value  to  the  amount  of  such  acceptancts 
in  bills  and  in  light  gold.     That  is  plauily  the  effect  of  the  latter  part  of  the  agreement. 
They  might  have  dealt  as  mere  merchants,  the  one  selling  and  the  other  buying  this 
article  of  light  gold,  and  paying  for  it  according  to  agreement.     And  had  this  been  a  case 
of  that  kind,  the  transaction  would  have  had  one  complexion,  and  the  argument  upon  it, 
I  think,  would  have  taken  one  course.     But  as  they  might  act  in  that  manner,  so  they 
might  upon  the  latter  branch  of  the  agreement  act  as  principal  and  factor,  or  principal 
and  banker,  and  not  as  mere  merchants ;   and  the  idea  of  bargain  and  sale  would 
enter   no   farther  into  their  transactions  upon  that  branch   of   the  agreement,    than 
merely  as  it  wetit  to  fix  the  price  at  which  the  light  gold  which  should  be  remitted 
from  time  to  time  should  be  carried  to  the  account  of  Tooke  as  cash,  and  be  applied 
by  Daniel,  as  Tooke's  agent,  in  payment  of  the  acceptances  which  he  had  made  on 
the  credit  of  Tooke.     There  would  certainly  be  this  mixture  of  bargain  and  sale  in 
any  transactions  which  should  take  place  even  under  the  latter  branch  of  the  agree- 
ment, which  in  other  respects  woukl  be  the  transaction  of  principal  and  factor,  or 
principal  and  banker.     But  though  there  be  this  mixture,  yet  I  think  the  case  of  the 
light  gold  cannot,  in  respect  of  that  circumstance,  be  separated  from  the  case  of  the 
bills.     If  Daniel  was  to  be  considered  as  factor  or  banker  only  with  respect  to  the 
bills  which  should  be  remitted,  he  ought  to  be  coTisidered  as  banker  or  factor  only, 
as  to  the  light  gold,  with  an  agreement  on  his  part  to  apply  that  light  gold  in  pay- 
ment of  his  acceptances  at  the  rate  fixed  in  the  former  part  of  the  agreement.     In  a 
word,  the  bargain  and  sale  of  the  light  gold,  when  considered  under  the  second  branch 
of  the  agreement  as  a  remittance  to  pay  the  acceptances,  is  but  an  incident  in  the 
business  of  the  principal  character  of  factor  or  banker.     Now  if  it  can  be  established 
that  Tooke  and  Daniel  acted  in  the  characters  of  principal  and  factor,  their  respective 
rights  of  property  are  very  easily  ascertained  :  the  [503]  general  right  of  property 
would  be  in  Tooke,  the  special  right  of  property  in  Daniel,  to  enable  him  to  execute 
the  commission  with  which  Tooke  had  entiusted  him,  and  he  would  also  have  a  lieu 
as  against  the  general  property  of  his  principal,  for  the  balance  of  his  account.     In 
this  way  of  considering  the  case,  we  may  lay  all  this  story  of  the  bankruptcy  entirely 
out  of  the  question.     For  suppose  Daniel  had  remained  solvent,  Tooke  might  at  atiy 
time  have  paid  him  his  balance,  including  any  acceptances  he  might  be  under,  and 
have  withdrawn  his  effects  out  of  Daniel's  hands,  and  there  could  have  been  no  room 
for  a  question  between  them,  but  merely  as  to  the  profit  upon  the  light  gold,  estimated 
at  the  price  in  the  agreement.     Now  I  think  that  would  depend  upon  the  question 
whether  the  light  gold  was  sold  under  the  first  part  of  the  agreement,  or  whether  it 
was  to  be  considered  as  a  mere  article  of  remittance  under  the  latter  part;  and  accord- 
ing to  my  view  of  the  case  I  think  that  question  would  be  decided  against  Daniel. 
The  assignees  standing  in  the  place  of  Daniel,  certaitdy  can  be  in  no  better  condition 
than  Daniel  himself :  they  may  be  in  a  woise  condition  if  many  of  the  arguments 
which  we  heard  at  the  bar,  and  of  which  we  have  an  account  in  piint,  are  well  founded. 
But  those  arguments  take  a  very  wide  compass  indeed  ;  they  involve,  as  I  have  already 
said,  points  of  considerable  difficulty  upon  which  we  have  not  formed  an  opinion,  and 
upon  which  perhaps  an  opinion  ought  not  to  be  formed  till  the  points  come  judicially 
and  unavoidably  before  the  court.     If  that  discussion  can  be  avoided  now,  I  think  we 
do  our  duty  by  delivering  an  opinion  upon  narrower  grounds.     The  ground  I  have 
taken  is  very  distinctly  marked,  and  very  well  enforced  in  the  argument  of  one  of 
the  judges  of  the  Court  of  King's  Bench  (a).     He  concludes  somewhat  ditfeiently  from 
me,  but  the  ground-work  is  there.     In  my  opinion  it  may  be  sustained,  it  steers  clear 
of  all  difficulties,  and  it  reaches  the  substantial  justice  of  the  case,  because  it  meets 
the  only  argument  of  considerable  weight  that  struck  my  mind,  namely,  the  possibility 
that  the  bankrupt  might  have  been  the  creditor,  and  the  injustice  which  would  have 
been  done  to  his  estate  if  these  effects  could,  on  account  of  the  bankruptcy,  have  been 
withdrawn  from  the  mass  of  his  estate.     Now  as  the  principle  upon  which  [504]  my 
opinion  proceeds  is,  that  the  bankrupt  would  have  a  lien  upon  those  effects  for  every 
thing  for  which  his  estate  was  creditor,  that  ditliculty  is  removed.     Upon  this  ground 

(a)  This  probably  alludes  to  the  opinion  of  Grose,  J.,  5  Term  Rep.  B.  R.  233. 
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I  concur  iu  thinking  that  the  judgment  in  this  case  ought  to  be  affirmed,  and  it  is  the 
unanimous  opinion  of  the  Court  that  the 
Judgment  be  affirmed. 

Slubey  and  Smith  against  Heyward,  Fox,  and  Fox.     Saturday,  May  6th,  1795. 

[Discussed,  Hammond  v.  Anderscm,  1804,  1   B.  it  P.  N.  11.  72  ;  Hanson  v.  Meijn,  1805, 

6  East,  627.  Dibtinguisbed,  Bunney  v.  PoyiUs,  1833,  4  B.  &  Ad.  570.  Keferred 
to.  Miles  V.  Gmlmi,  1834,  2  Cr.  &  M.  509 ;  Tanner  v.  Scoiell,  1845,  14  Mee.  &  W.  36  ; 
Ex  parte  Cooper,  1879,  11  Ch.  D.  77.     See  Ex  parte  Falk,  1880-82,  14  Ch.  D.  455; 

7  App.  Cas.  573.] 

A.  at  a,  foreign  port,  ships  goods  by  the  order  ainl  on  the  account  of  B.  to  be  paid  for 
at  a  future  day,  and  bills  of  lading  are  accordingly  signed  by  the  masttr  of  the  ship. 
One  of  the  bills  is  immediately  transmitted  to  B.,  who  before  the  arrival  of  the  ship 
at  the  place  of  destination,  sells  the  goods,  and  indorses  the  bill  of  lading  to  C. 
After  the  arrival  of  the  ship,  and  a  delivery  of  pait  of  the  goods  to  the  agent  of 
C,  B.  becomes  bankrupt  without  having  paid  A.  the  price  of  the  goods.  By  this 
delivery  the  transitus  is  at  an  end  as  to  the  whole  of  the  goods  (o). 

In  this  action  of  trover  for  a  quantity  of  wheat,  a  special  verdict  was  found  at 
Guildhall,  which  stated, 

That  7061  bushels  of  wheat,  the  property  of  the  PlaintifTs,  on  the  23d  of  January 
1793,  at  Baltimore  in  Maryland,  were  shipped  by  them  on  board  a  ship  called  the 
"  Pomona,"  by  the  order  and  for  the  account  of  George  and  Henry  Browne,  to  be 
paid  for  by  the  sail  George  and  Henry  Browne  at  a  future  day.  That  the  Defendant 
Heyward  on  the  same  day  and  year  at  Baltimore,  being  then  the  master  of  the  said 
ship,  signed  five  bills  of  lading,  whereby  he  acknowledged  the  saiii  7061  bushels  of 
wheat  to  have  been  shipped  on  board  the  said  ship,  and  undertook  to  deliver  the  same 
at  the  port  of  Cork,  or  a  market  to  the  said  George  and  Henry  Browne,  or  their 
assigns.  That  one  of  the  said  bills  of  lading,  afterwards  and  before  the  arrival  of  the 
said  ship  and  cargo  at  Waterford  hereafter  mentioned,  was  transmitted  by  the  said 
Plaintiffs  to  the  said  George  and  Henry  Browne,  and  the  said  George  and  Henry 
Browne  afterwards  on  the  7th  of  March  1793,  sold  the  said  7061  bushels  of  wheat  to 
Claude  Scott,  and  thereupon  indorsed  the  said  bill,  thereby  ordering  and  directing 
the  master  of  the  said  ship  to  deliver  the  said  7061  bushels  of  wheat  to  the  said 
Claude  Scott  or  his  assigns,  and  delivered  the  same  bill  of  lading  so  indorsed  to  the 
said  Claude  Scott,  together  with  an  invoice  of  the  cargo  of  the  said  ship,  and  at  the 
same  time  drew  four  bills  of  exchange  on  the  said  Claude  Scott  payable  three  months 
after  ilate,  for  scvtral  sums  of  money,  mentioned  in  the  said  bills  of  ex-[505]-change, 
the  amount  of,  and  as  and  for  the  price  of  the  said  wheat,  which  said  bills  of  exchange 
the  said  Claude  Scott  accepted  and  duly  paid.  That  the  said  Claude  Scott  afterwards, 
and  before  the  arrival  of  the  said  ship  an(i  cargo  at  Falmouth  after-nieniiDiied,  indorsed 
and  delivered  the  same  bill  of  lading  to  the  two  other  Defendants  the  Foxes,  thereby 
ordering  and  directing  the  master  of  the  said  ship  to  deliver  the  said  7061  bushels  of 
wheat  to  those  Defendants,  with  an  intent  that  they,  as  the  agents  of  the  said  Claude 
Scott,  should  and  might  on  his  account  receive  and  take  possession  of  the  said  7061 
bushels  (.f  wheat.  That  the  said  ship  with  the  said  wheat  on  board,  soon  after  the 
making  thu  said  bill  of  lading,  sailed  from  Balliraore,  and  on  the  5th  of  March  1793, 
arrived  at  the  port  of  Waterford  in  Ireland,  the  course  of  the  ship  towards  Cork  having 
been  changed  on  account  of  her  having  been  chased  by  a  French  privateer;  and  that 
the  said  ship  with  the  said  wheat  on  board  afterward  proceeded  from  Waterford  to 
Falmouth,  by  the  orders  of  the  said  George  an<l  Henry  Browne,  given  by  them  to  the 
8ai<i  Defendant  Heyward  in  that  behalf,  at  the  request  of  the  said  Claude  Scott,  and 
arrived  at  Falmouth  on  the  3d  of  April  1793.  That  on  the  4th  of  April  in  the  same 
year,  at  Falmouth  the  Defendant  Heyward  reported  the  said  ship  at  the  Custom-house 
there,  and  made  oath  that  the  said  wheat  was  for  the  said  other  Defendants  the  Foxes, 
and  the  Foxes  on  the  5th  of  April  in  the  same  year,  made  entry  of  the  said  wheat  at 
the  Custom-house  at  Falmouth  in  their  names  as  agents  of  the  said  Claude  Scott, 

(a)  [See  the  cases  cited,  ante,  p.  316,  n.  (a).] 


2H.  BLM6.  SLUBEY    r.  HEYWARD  673 

That  800  bushels  of  the  said  wheat  were  taken  out  of  the  said  ship,  by  the  Defendants 
the  Foxes,  and  received  and  taken  into  their  possession  as  such  agents  of  the  said 
Claude  Scott,  and  for  his  account,  between  the  3d  and  8th  of  Apiil.  That  the  said 
George  and  Henry  Browne  on  the  5th  of  April  1793  became  bankrupts,  and  that  they 
had  not  at  that  time,  nor  at  any  time  since  paid  the  Plaintiffs  for  the  said  wheat,  and 
that  the  said  Plaintiffs  on  the  8th  of  April  1793,  gave  notice  to  the  Defendant  Hay- 
ward  not  to  deliver  the  residue  of  the  said  wheat  to  the  other  Defendants  the  Foxes, 
and  requested  the  said  Heyward  to  deliver  the  residue  of  the  said  wheat  to  them  the 
Plaintiffs,  and  offered  to  pay  him  the  freight  and  all  other  charges  due  on  account  of 
the  said  cargo,  but  the  said  Heyward  would  not  deliver  the  said  residue  of  the  said 
[506]  wheat  to  the  said  Plaintiffs,  and  afterwards,  and  before  the  commencement  of 
this  action,  delivered  the  same  to  the  said  other  Defendants,  who  had  converted  and 
disposed  thereof  to  the  use  of  the  said  Claude  Scott.     But  whether,  &c. 

On  behalf  of  the  Plaintiffs,  Le  Blanc,  Serjt.,  argued  in  the  following  manner.  The 
only  question  appears  to  be,  whether  there  be  any  thing  in  the  finding  of  the  jury, 
which  distinguishes  this  case  from  that  of  Lickharroio  v.  Mason  (a).  That  case  having 
been  so  recently  and  so  fully  discussed,  it  is  not  now  necessary  to  agitate  the  question 
how  far  a  bill  of  lading  is  a  negotiable  instrument;  it  is  sufficient  for  the  Plaintiffs 
that  they  appear  upon  the  face  of  the  special  verdict  entitled  to  maintain  the  action. 
The  contract  was  between  the  shippers  of  the  goods  and  the  master  of  the  vessel. 
Suppose  the  shippers  had,  before  the  sailing  of  the  ship,  required  the  master  to  unload, 
and  give  back  the  cargo  to  them,  could  the  master  have  refused,  and  given  at  his 
election  a  right  to  another  person  to  receive  it?  If  he  could  not,  neither  could  he 
legally  deliver  the  wheat  in  the  present  instance  to  the  Foxes,  after  having  had  notice 
from  the  shippers  not  to  deliver  it ;  he  was  therefore  a  wrong-doer,  and  guilty  of  a 
conversion.  The  cargo  is  found  to  have  been  the  property  of  the  Plaintiffs,  to  be  paid 
for  at  a  future  day  by  the  consignees  or  their  assigns,  and  before  the  delivery,  (for 
it  cannot  be  contended  that  a  delivery  of  part  of  a  divisible  cargo  was  a  delivery  of 
the  whole,)  the  consignees  became  bankrupts.  The  case  therefore,  at  least  as  far  as 
it  relates  to  the  residue  of  the  goods  undelivered,  comes  immediately  within  the 
authority  of  Lkkbarrow  v.  Mason,  which  as  it  was  decided  in  the  Exchequer  Chamber, 
affirms  the  right  of  stopping  goods  in  transitu  ;  and  that  decision  was  not  overset  in 
the  House  of  Lords,  where  the  case  went  off  upon  a  venire  de  novo,  leaving  the 
material  points  undetermined.  The  only  difference  between  the  cases  is  this,  that  in 
Lkkbarrow  v.  Mason  the  action  was  brought  by  the  indorsees  of  the  bill  of  lading 
against  the  assignees  of  the  consignees,  but  in  the  present  case  by  the  owners  against 
the  indorsees. 

Marshall,  Serjt.,  contra,  stated  four  questions  which  he  meant  to  argue.  1.  What 
right  passes  by  the  indorsement  of  a  bill  of  lading?  2.  Whether  the  consignor,  after 
the  indorsement  of  the  bill  of  lading  for  a  valuable  consideration,  may  stop  the  [507] 
goods  in  transitu?  3.  What  shall  be  deemed  an  end  of  the  transitus?  4.  Whether, 
when  part  of  the  goods  have  been  delivered  to  the  indorsee  of  the  bill  of  lading,  the 
master  of  the  ship  is  justified  in  delivering  the  residue,  after  notice  from  the  consignor 
not  to  deliver  it?  But  the  Court  desired  him  to  confine  himself  to  the  two  last 
questions,  the  case  of  Lkkbarrow  v.  Mason  having,  in  the  different  stages  of  it, 
exhausted  all  argument  on  the  two  first.  Marshall  accordingly  began  by  laying  down 
this  proposition,  viz.  that  the  transitus  was  at  an  end  before  the  notice  was  given  by 
the  Plaintiffs  to  the  master  of  the  ship  not  to  deliver  the  goods  to  the  agents  of  Scott. 
There  must  be  some  period  of  time  when  the  transitus  is  ended,  and  that  period  is 
when  the  goods  are  absolutely  or  constructively  come  to  the  possession  of  the  con- 
signee. Here  it  is  stated  that  the  ship  arrived  at  Falmouth  on  the  3d  of  April  1793, 
that  on  the  4th  the  master  reported  her  at  the  Custom-house,  and  there  made  oath 
that  the  wheat  was  for  George  and  Robert  Fox;  that  on  the  5th  he  entered  it  in 
their  names  as  agents  of  Scott,  and  that  between  the  3d  and  the  8th  of  that  month 
800  bushels  were  taken  out  of  the  ship,  and  received  into  their  possession.  Now 
before  any  part  of  the  cargo  could  have  been  carried  out  of  the  ship,  the  whole  must 
have  been  delivered  on  board  to  the  agents  of  Scott :  when  bulk  is  once  broken, 
and  any  part  delivered,  it  is  a  delivery  of  the  whole  to  the  consignee,  who  thereby 
acquires   a   constructive    possessioTi    of  the  whole.     Suppose    after    this  any  part  of 

(a)  2  Term  Rep.  B.  R.  63,  ante,  vol.  i.  357,  6  Term  Rep.  B.  R.  131. 
C.  P.  IV.— 22 
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the  wheat  had  been  stolen  from  the  ship,  the  indictment  must  have  laid  it  as  the 
property  of  Scott.  Suppose  any  damage  done  to  it,  or  any  part  of  it  taken  away, 
who  must  have  brought  the  action  ?  The  master  could  not,  for  he  had  sworn  it  to  be 
the  property  of  Scott's  agents  ;  the  consignors  could  not,  for  the  master  their  agent 
had  pronounced  it  to  be  the  property  of  others.  Suppose  the  duties  unpaid,  to  whom 
would  government  have  resorted]  Surely  to  the  person  whom  the  master  had 
declared  on  oath  to  be  the  owners.  In  Blakeyw  Diimdah,  Cowp.  661,  the  Court  held, 
that  if  goods  are  bought  by  sample  to  be  delivered  at  a  future  day,  and  earnest  paid, 
a  delivery  to  the  vendor's  servant  to  carry  to  the  vendee  is  a  delivery  to  the  vendee, 
and  vests  the  property  in  him,  and  that  the  unloading  part  of  the  goods  is  an  actual, 
and  not  merely  a  constructive  delivery. 

The  last  question  is,  whether  the  master  of  the  ship  was  not  justified  iti  delivering 
the  800  bushels  to  the  agents  of  Scott,  [508]  and  whether  Scott  by  the  possession 
thus  obtained  did  not  acquire  a  perfect  title  1  Little  more  is  necessary  for  the  decision 
of  this  question  than  to  examine  the  form  of  the  bill  of  lading,  which  is  an  acknow- 
ledgment by  the  master  that  he  has  received  the  goods  on  board,  to  be  delivered 
according  to  the  consignment,  and  concluding  that  any  one  being  accomplished,  the 
others  shall  be  void.  Now  when  the  master  has  delivered  the  goods  according  to  the 
tenor  and  directions  of  any  one  of  the  bills,  he  has  performe<l  his  contract,  and  the 
rest  of  the  bills  are  void.  I3ut  it  is  stated  in  the  special  verdict,  that  the  Plaintiffs  on 
the  8th  of  April  gave  notice  to  the  master  not  to  deliver  the  residue  of  the  wheat  to 
the  agents  of  Scott,  and  requested  him  to  deliver  it  to  them,  and  tendered  the  freight 
and  other  charges.  But  such  a  notice  could  not  authorize  the  master  to  depart  from 
his  solemn  contract  to  deliver  the  goods  to  the  consignee  or  his  assigns.  Even  if 
another  bill  of  lading  had  been  presented  to  him,  instead  of  the  notice  on  the  8th  of 
April,  when  part  of  the  cargo  had  been  delivered,  he  would  have  had  bis  option  which 
of  them  he  should  accomplish.  This  appears  from  the  evidence  of  the  merchants  in 
Fearon  v.  Bowers  (ante,  vol.  i.  p.  364),  who  agreed,  "  that  where  there  are  several  bills 
of  lading,  the  captain  may  deliver  the  goods  to  whom  he  thinks  proper;"  and  from 
the  direction  of  Lord  Chief  Justice  Lee,  who  told  the  jury,  "  that  the  captain  was  not 
concerned  to  examine  who  had  the  best  right  on  the  different  bills  of  lading.  All  he 
had  to  do,  was  to  deliver  the  goods  upon  one  of  the  bills  of  lading,"  and  therefore 
directed  them  to  find  for  the  defendant.  If  then  the  master  were  justified  in  deliver- 
ing the  residue  of  the  goods  to  the  agents  of  Scott,  after  the  notice  from  the  Plaintiffs, 
Scott  acquired  a  legal  possession  as  well  as  a  legal  title  :  and  it  was  admitttd  at  the 
tiial,  and  it  is  to  be  inferred  from  the  special  verdict,  that  he  had  a  right  to  retain  all 
that  was  legally  delivered  to  him.  Supposing  therefore  that  the  goods  might  have 
been  stopped  in  transitu,  the  transitus  was  at  an  end  ;  all  the  cargo  was,  if  not  actually, 
at  least  constructively  in  the  possession  of  Scott,  and  he  having  fairly  obtained  that 
possession,  his  title  was  complete. 

Le  Blanc,  Serjt.,  in  reply.  In  all  the  cases  that  have  occurred  respecting  the  right 
of  stopping  in  transitu,  the  question  has  arisen  after  the  arrival  of  the  ship  in  port, 
the  transitus  therefore  cannot  be  ended  by  that  event,  nor  indeed  by  any  [509]  thing 
short  of  an  actual  delivery  of  the  goods.  In  the  case  of  Blakey  v.  Dimsdale,  the  question 
was  not  as  to  the  right  of  stopping  the  goods  in  transitu,  but  whether  trespass  could 
be  maintained  by  the  vendee  after  earnest  paid  and  delivery.  That  case  therefore 
cannot  affect  the  present.  A  lien,  though  it  originated  in  equity,  is  now  considered 
as  a  legal  right,  and  consequently  a  court  of  law  will  entertain  a  suit  to  enforce  it. 
And  that  right  could  not  be  taken  away  by  an  entry  at  the  Custom  house  in  the  name 
of  the  consignee. 

The  Court  (after  some  conversation  upon  the  case  of  Lickbarrow  v.  Mason,  which 
not  being  material  to  the  point  in  question,  it  is  not  necessary  to  repeat,)  were  of 
opinion  that  under  the  circumstances  of  this  particular  case  the  action  could  not  be 
maintained,  for  the  transitus  was  ended  by  the  delivery  of  the  800  bushels  of  wheat, 
which  must  be  taken  to  be  a  delivery  of  the  whole,  there  appearing  no  intention, 
either  previous  to  or  at  the  time  of  the  delivery,  to  separate  part  of  the  cargo  from 
the  rest. 

Judgment  for  the  Defendants. 
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Saunderson  and  Others  against  Judge.     Monday,  May  18th,  1795. 

A.  makes  a  promissory  note  payable  to  B.  or  order,  with  a  memorandum  upon  it  that 
it  will  be  paid  at  the  house  of  C.  who  is  A.'s  banker ;  in  the  course  of  business  the 
note  is  indorsed  tn  C.  In  an  action  by  C.  against  the  indorser,  it  is  not  necessary 
to  prove  an  actual  demand  on  A. (a)'. — If  a  note  be  made  payable  at  a  particular 
house,  a  demand  of  payment  at  that  house  is  as  a  demand  on  the  maker  (b). — The 
putting  a  letter  into  the  post-oflBce  to  the  indorser  in  proper  time,  informing  him 
that  the  maker  has  not  paid  a  note  when  due,  is  suflBcient  evidence  of  notice  to  the 
indorser  (c). 

This  was  an  action  on  a  promissory  note,  made  by  Sharp,  to  Wilkinson  or  order, 
who  indorsed  it  to  Judge,  he  to  Sanders  and  Co.,  and  Sanders  and  Co.  to  Saunderson 
and  Co.  bankers  in  Southwark,  to  cover  acceptances  which  they  had  given  on  account 
of  Sanders  and  Co.  At  the  foot  of  the  note  there  was  a  memorandum  by  Sharp,  that 
he  would  pay  it  at  the  house  of  Saunderson  and  Co.  with  whom  he  had  a  cash  account. 
Some  time  before  the  note  became  due,  Sharp  had  absconded,  and  on  the  day  when 
it  was  due,  Saunderson  and  Co.  wrote  by  the  post  to  Judge,  giving  him  notice  of  the 
non-payment,  and  demanding  payment  of  him,  but  there  was  no  other  evidence  of  the 
noticp,  than  the  putting  the  letter  into  the  post-office.  They  had  made  no  previous 
[510]  demand  on  Sharp,  not  knowing  where  to  find  him,  having  directed  several 
letters  to  him  at  his  usual  place  of  abode,  which  were  returned  with  the  post-mark 
upon  them  denoting  that  no  such  person  was  to  be  found,  and  believing  him  to  be 
insolvent,  as  he  had  kept  an  account  with  them,  but  had  then  no  effects  in  their 
hands.  The  declaration  was  in  the  usual  foim  by  the  indorsee  against  the  indorser 
of  a  promissory  note,  without  stating  that  it  was  to  be  paid  at  the  house  of  Saunderson 
and  Co.  At  the  trial,  the  PlaiutifTs  were  nonsuited  on  the  ground  that  it  was  incum- 
bent on  them  to  prove  an  actual  demand  on  the  maker  of  the  note.  There  was  also 
a  doubt  raised  as  to  the  consideration,  but  nothing  turned  upon  it. 

A  rule  having  been  granted  to  shew  cause  why  there  should  not  be  a  new  trial, 
Le  Blanc,  Serjt.,  shewed  cause,  contending  that  the  nonsuit  was  proper  ;  first,  because 
the  note  was  not  presented  to  Sharp  for  payment  by  the  Plaintifls,  and  therefore  the 
averment  in  the  declaration  that  it  was  so  presented,  was  not  proved  ;  and  secondly, 
because  it  was  not  proved  that  the  Defendant  received  the  letter  which  was  put  into 
the  post-office,  advising  him  of  the  non-payment  by  Sharp. 

Bond,  Serjt.,  in  favour  of  the  rule,  said  that  as  by  the  terms  of  the  note  the  money 
was  to  be  paid  at  the  house  of  Saunderson  and  Co.  it  was  there  that  it  was  to  be 
presented  for  payment.  If  Judge,  instead  of  indorsing  the  note  to  Saunderson  and 
Co.,  had  there  demanded  payment  of  it  himself,  it  would  have  been  sufficient ;  but  as 
it  was  indorsed  to  Saunderson  and  Co.  they  could  not  make  a  demand  upon  them- 
selves, and  Sharp  was  nowhere  to  be  found.  As  to  the  proof  of  the  averment  in  the 
declaration,  that  the  note  was  presented  to  Sharp  for  payment ;  in  all  actions  on  bills 
of  exchange  and  promissory  notes,  due  diligence  used  by  the  holder  to  obtain  payment 
from  the  acceptor  of  the  one,  and  the  maker  of  the  other,  is  evidence  to  support  the 
averment.  With  respect  to  the  other  objection,  the  putting  the  letter  to  Judge  into 
the  post-office  the  day  when  the  note  became  due,  was  clearly  evidence  of  notice  to  him. 

Pel'  Curiam.  It  was  no  part  of  the  contract  in  this  case,  that  the  note  should  be 
paid  at  the  house  of  Saunderson  and  Co.,  and  therefore  that  was  not  necessary  to  be 
stated  in   the  declaration  (a)^.     But  the  maker  merely  appointed   the   house  of  his 

(a)'  [See  the  comments  upon  this  case  in  Emue  v.  Young,  2  B.  &  B.  175.] 

(b)  [See  Pearse  v.  Pemberthy,  3  Campb.  N.  P.  C.  261.] 

(c)  [Accord.  Kufh  v.  Weston,  3  Esp.  N.  P.  C.  54.  But  the  direction  of  the  letter 
must  be  sufficiently  particular.  Walter  v.  Haynes,  1  R.  &  M.  N,  P.  C.  149.  Mann 
V.  Moms,  1  E.  &  M".  249.] 

(a)-  [But  where  the  particular  place  of  payment  is  introduced  into  the  body  of  the 
note  it  becomes  a  part  of  the  contract,  Sanderson  v.  Bowes,  14  East,  500.  Dickinson 
V.  Bowes,  16  East,  110.  Hmve  v.  Boives,  11  East,  112.  5  Taunt.  130,  S.  C.  in  error. 
And  so  where  the  memorandum  of  payment  was  printed  at  the  bottom  of  the  note. 
Lord  Ellenborough  held  that  it  formed  part  of  the  contract,  Tregothick  v.  Edwin, 
1  Stark.  N.  P.  C.  468.] 
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baiikt-r,  as  the  place  wheie  lie  was  to  bo  called  ufjoii  fur  pay-[511]  meiit,  and  whore  it 
would  be  paid.  Yet  this  was  both  ai)  undertaking  that  there  should  bo  cash  there, 
and  also  an  order  to  the  bankers  to  pay  it.  It  is  not  necessary  that  a  demand  should 
be  personal ;  it  is  sufficient  if  it  be  made  at  the  house  of  the  maker  of  the  note ;  and 
it  is  the  same  thing  in  effect,  if  it  be  made  at  the  place  where  he  appoints  it  to  be 
made.  If  Judge  had  been  the  holder  of  the  note,  it  would  have  been  enough  for  him 
to  have  presented  it  for  payment  at  the  house  of  Saunderson  and  Co.  And  as  they  at 
whose  house  it  was  to  be  paid  were  themselves  the  hoMers  of  it,  it  was  a  sufficient 
demand  for  them  to  turn  to  their  books,  and  see  the  maker's  account  with  them,  and 
a  sufficient  refusal,  to  find  that  he  had  no  effects  in  their  hands.  As  to  the  notice  to 
the  Defendant,  the  sending  the  letter  by  the  post  was  sufficient  evidence  of  that 
notice. 

Rule  absolute. 


Keane  against  Boycott.     Monday,  May  18th,  1795. 

[Referred  to,  Uartley  v.  Cummings,  1847,  5  C.  B.  258  ;  Evans  v.  fFaller,  1867, 
L.  R.  2  C.  P.  621 ;  (Falter  v.  Everard,  [1891]  2  Q.  B.  -373.] 

In  an  action  against  A.  for  seducing  the  servant  of  B.  from  his  service,  it  is  sufficient 
evidence  that  A.  asked  the  servant  to  enlist  in  the  army  and  afterwards  gave  him 
money.  An  infant  slave  in  the  West  Indies  executed  an  indenture,  by  which  he 
covenanted  to  serve  B.  for  a  certain  term  of  years  as  his  servant,  and  B.  covenanted 
to  do  certain  things  on  his  part :  B.  then  came  to  England  with  the  slave.  In 
an  action  against  A.  who  had  seiluced  him  from  the  service  of  B.,  A.  was  not 
permitted  to  allege  that  the  contract  was  void,  as  being  made  by  an  infant  and 
a  slave,  and  therefore  that  the  declaration,  which  stated  him  to  have  been  retained 
as  a  servant  for  a  term  of  years,  was  not  proved  ;  for  the  court  held  that  the 
effect  of  such  a  contract  might  be  the  manumission  of  the  slave,  and  consequently 
that  it  was  for  his  own  benefit,  and  being  for  his  own  benefit,  that  it  was,  at  most, 
oidy  voidable  by  the  infant  himself  (a). 

This  was  an  action  on  the  case,  for  enticing  the  Plaintiff's  servant  to  leave  his 
service.  The  first  count  of  the  declaration  stated  that  on  the  21st  of  April,  1794, 
a  certain  person  called  Toney  was  retained  to  serve  the  Plaintiff  for  five  years 
from  that  day,  and  then  went  on  to  state  the  service,  and  enticement,  &c.  The 
second  count  was,  that  on  the  same  day  and  year,  &c.  a  certain  person  called  Toney 
was  retained  to  serve  the  Plaintiff  for  a  certain  term  of  years  which  was  not  yet 
expired,  and  that  the  Defendant  well  knew  the  premises,  &c.  The  third  was  for 
assaulting  the  servant  and  seizing  and  carrying  him  away  from  the  service  of  the 
Plaintiff  &e.  per  quod,  &c. 

The  facts  were,  that  a  negro  boy  called  Toney  a  slave  in  the  island  of  St.  Vincent 
about  16  or  17  years  old,  there  executed  [512]  an  indenture,  by  which  he  bound 
himself  to  serve  the  plaintiff,  who  was  coming  to  Europe,  as  a  servant  for  five 
years,  and  the  Plaintiff  covenanted  to  Hnd  him  fooil,  lodging  and  clothing,  and  medical 
assistance  in  case  of  sickness.  The  plaintiff  soon  after  arrived  in  this  country  with 
the  boy  as  his  servant,  and  went  to  Cheltenham,  where  the  Defendant,  who  was  a 
captain  in  the  army  on  a  recruiting  parly,  meeting  the  boy  in  the  street  with  his 
livery  on,  asked  him  if  he  would  erilist,  to  which  he  assented;  the  Defendant  then 
asked  him  whether  he  was  an  indented  servant,  to  which  he  answered  that  he  was 
bound  to  the  Plaintiff  for  five  years.  After  this  the  boy  went  to  the  Defendant's 
lodgings,  where  the  Defendant  gave  him  two  shillings,  and  told  him  to  go  I  /  Gloucester 
to  the  regiment ;  to  which  place  he  accordingly  went.  Upon  this,  the  Plaintiff 
procured  a  warrant  from  a  magistrate,  under  which  the  boy  was  taken  and  brought 
back  to  his  service;  after  which,  the  Defendant  sent  two  Serjeants  to  take  the  boy 
again,  and  bring  him  back  to  the  regiment,  which  they  did  ;  but  it  did  not  appear  that 
the  boy  went  with  them  unwillingly  or  by  compulsion. 

(a)  [As  to  the  contracts  of  infants  being  void  or  voidable,  see  Baylins  v.  Dineley, 
3  M.  &  S.  477.  Gibbs  v.  Mtrrill,  3  Taunt.  313.  Burgess  v.  Merrill,  4  Taunt.  469. 
Thornton  v.  Illingworth,  2  B.  &  C.  826.] 
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On  this  evidence,  the  jury  found  a  general  verdict  for  the  Plaintiff.  But  a  rule 
was  obtained  by  La  Blanc,  Serjt.,  to  shew  cause  why  there  should  not  be  a  new  trial, 
on  the  ground  that  the  only  count  to  which  the  evidence  was  applicable  was  the  last, 
but  as  it  appeared  that  the  boy  was  not  taken  away  by  the  Serjeants  against  his  will, 
or  by  force,  that  count  was  not  supported.  That  with  respect  to  the  two  other  counts 
there  was  neither  evidence  of  enticement,  nor  of  the  allegation  of  the  boy  being 
retained  as  a  servatit  for  five  years,  as  in  the  first  count,  or  for  a  certain  term  of  years 
then  unexpired,  as  in  the  second  ;  for  as  to  the  enticement,  the  merely  asking  a  person 
to  enlist,  more  especially  by  a  recruiting  officer  whose  duty  it  was  to  promote  the 
militaiy  service,  could  not  be  deemed  an  enticing,  and  the  money  was  given  to  the 
boy  after  the  enlisting  was  complete,  not  as  an  inducement  to  enlist :  and  as  to  the 
allegation  respecting  the  term  of  years,  the  boy  being  both  an  infant  and  a  slave  when 
the  indenture  was  entered  into,  it  was  clearly  void,  and  therefore  the  contract  was  not 
binding. 

Adair,  Serjt.,  was  now  going  to  shew  cause,  when  it  was  suggested  by  Heath,  J., 
that  as  slavery  was  differently  modified  iu  diflorent  parts  of  the  West  Indies,  perhaps 
the  effect  of  the  master  enteiing  into  a  contract  with  his  slave  might  be  to  en-[513]- 
franchise  him,  by  analogy  to  the  old  law  respecting  villeins  in  England,  to  whom,  if 
the  lord  entered  into  an  obligation,  it  operated  as  a  manumission  (a)' ;  and  if  the 
effect  were  an  emancipation  from  slavery,  it  was  evidently  a  contract  for  the  benefit 
of  the  infant,  and  if  not  binding  on  him,  at  least  only  voidable  by  him,  and  there- 
fore a  third  person  should  not  be  permitted  to  say  that  it  was  void,  in  order  to 
protect  himself  from  the  consequences  of  his  own  tortious  act.  Upon  this  being 
thrown  out,  it  was  agreed  that  the  case  should  stand  for  farther  consideration.  And 
on  this  day,  without  more  argument,  the  judgment  of  the  court  was  thus  given  by 

Lord  Chief  Justice  Eyre.  In  this  case  we  were  all  agreed  on  the  first  question, 
that  there  was  evidence  of  enticing  the  servant  sufficient  to  go  to  the  jury.  But  the 
question  whether  the  allegation  in  the  declaration,  that  the  servant  had  contracted  to 
serve  the  master  for  a  term  of  years  then  to  come  and  unexpiied,  was  proved,  was 
more  difficult.  The  servant  had  in  fact  executed  indentures,  by  which  he  contracted 
to  serve  the  master  for  five  yeais.  But  he  was  both  an  infant  and  a  slave  of  his 
master  at  the  time  when  he  entered  into  the  contract :  he  was  very  young  and  entirely 
in  the  power  of  the  master.  From  these  circumstances  doubts  arose  whether  the 
contract  would  bind  him,  and  if  it  would  not  bind  him,  whether  it  would  avail  any- 
thing as  against  the  Defendant.  My  Brother  Heath  brought  this  question  into  the 
right  train,  by  suggesting  that  the  efi'ect  of  this  contract,  by  analogy  to  the  law 
between  lord  and  villein,  might  be  to  emancipate  the  slave  (af,  and  therefore  that  it 

(ay  Co.  Litt.  137  b.  138,  11  State  Trials,  342.  Hargreave's  argument  in  the  case 
of  Somerset  the  negro. 

(a)2  With  the  greatest  deference  to  the  high  authority  which  started,  as  well  as  to 
that  which  pursued  this  ingenious  conjecture,  it  is  to  be  observed  that  it  is  inconsistent 
both  with  the  general  policy,  and  local  institutions  of  the  British  Islands  in  the  West 
Indies,  to  suppose  that  a  slave  can  be  manumitted  by  implication.  The  histories  of 
those  islands  and  their  statute  books  shew  that  manumission  can  only  be  effected  by 
some  act  of  the  master,  done  expressly  for  that  purpose,  and  accompanied  with  the 
settlement  of  an  annual  provision  on  the  slave  so  manumitted.  On  this  subject  the 
law  of  the  island  of  St.  Vincent  is  particularly  strict.  In  the  edition  of  the  statutes 
of  that  island  published  in  1788,  page  46,  the  •24th  clause  of  the  act  entitled  "An  Act 
for  making  slaves  real  estate,  and  the  better  government  of  slaves  and  negroes" 
directs  "That  no  person  or  persons  whatsoever  shall  hereafter  manumit  or  set  free 
any  slave  or  slaves,  except  he,  she,  or  they,  or  the  representatives  of  such  person  or 
persons,  previous  to  such  manumission,  pay  into  the  public  treasury  of  this  island  one 
hundred  pounds  current  money,  for  the  use  of  the  said  island  ;  and  the  receipt  of  the 
treasurer  for  the  time  being  shall  be  tacked  to  the  deed  of  manumission,  and  be  an 
authority  for  the  smie ;  and  the  treasurer  for  the  time  being  is  hereby  authorized  and 
directed  to  pay  half  yearly  to  any  slave  so  manumitted,  out  of  the  public  treasury, 
four  pounds  current  money  for  the  maintenance  of  such  slave,  during  the  natural  life 
of  such  slave,  and  the  receipt  of  such  slave,  or  a  certificate  from  a  justice  of  the  peace 
of  the  payment  of  such  money  in  his  presence,  (which  every  justice  is  hereby  required 
to  give  when  thereto  required  or  applied  to  for  the  purpose)  shall  be  a  discharge  to 
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was  for  the  benefit  of  the  infant,  which  might  [514]  remove  the  objection  of  infancy 
ami  slavery.  This  leads  to  the  consideration  of  what  conti acts  niay  be  entered  into 
by  infants,  whether  they  can  contract  by  deed,  whether  their  contracts  are  void  or 
only  voidable,  and  if  only  voidable,  who  shall  take  advantage  of  the  infancy  to  avoid 
them.  In  Litt.  sect.  259,  it  is  said,  "If  before  such  age  (i.e.  21)  any  deed  or  feoff- 
ment, grant,  release,  confirmation,  obligation,  or  other  writing  be  made  by  any  of 
them  •Sic,  or  if  any  within  such  age  be  bailiff  or  receiver  to  any,  &c.,  all  serves  for 
nothing,  and  may  ba  avoided."  But  this  is  certaiidy  not  correct,  and  Lord  Coke's 
observation  on  it  is,  "Here  by  this,  i&c.  are  implied  some  exceptions  out  of  this 
generality;  as  an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  necessary  phj'sic,  and  such  other  necessaries,  and  likewise  for  hia  good 
teaching  or  instruction,  whereby  he  may  profit  himself  afterwards  ;  but  if  he  bind 
himself  in  an  obligation,  or  other  writing  with  a  penalty  for  the  payment  of  any  of 
these,  that  obligation  shall  not  binil  him."  And  in  Cro.  Eliz.  920,  it  was  holden,  that 
an  obligation  from  an  infant  for  his  necessary  meat  and  drink,  in  the  very  sum 
disbursed  on  that  account,  was  good,  but  not  in  double  the  sum.  The  conclusion  is, 
that  for  those  things  which  the  Court  can  pronounce  to  bo  necessary  for  the  infant, 
he  may  bind  himself  even  by  deed.  If  this  question  were  between  the  master  and 
the  servant  himself,  the  Court  would  hardly  hesitate  to  say,  that  a  contract  to  serve 
for  five  years  having  the  ell'eet  of  emancipation  from  slavery,  was  a  contract  for 
necessaries,  in  the  enlarged  sense  of  the  word,  as  extending  to  all  the  cases  enumerated 
in  Co.  Lit.  But  it  is  not  necessary  to  go  the  whi)lo  length  of  that  proposition,  as  this 
is  not  a  case  between  the  master  and  the  servant. 

[515]  We  have  seen  that  some  contracts  of  infants,  even  by  deed,  shall  bind  them. 
Some  are  merely  void,  namely,  such  as  the  court  can  pronounce  to  bo  to  their 
prejudice.  Others,  and  the  most  numerous  class,  of  a  more  uncertain  nature  as  to 
benefit  or  prejudice,  are  voidable  only,  and  it  is  in  the  election  of  the  infant  to  affirm 
them  or  not.  In  Kol.  Abr.  tit.  Eufants  (I  Kul.  Abr.  728),  and  Com.  IMg. (J)  under 
the  same  title,  instances  are  put  of  the  three  ditt'orunt  kinds  of  good,  void,  and  void- 
able contracts.  Where  the  contract  is  by  deed,  and  not  apparently  to  the  prejudice 
of  the  infant,  Coinyns  states  it  as  a  rule,  that  the  infant  cannot  plead  non  est  factum, 
but  must  plead  his  infancy  :  it  is  his  deed,  but  this  is  a  mode  of  disaffirming  it.  He 
indeed  states  the  rule  generally,  but  I  limit  it  to  that  case,  in  order  to  reconcile  the 
doctrine  of  void  and  voidable  contracts.  Upon  the  distinction  between  those  two 
species  of  contracts,  we  certaiidy  are  not  warranted  to  decide,  that  a  contract  which 
may  have  the  effect  of  emancipation,  and  which  certainly  puts  the  infant  in  no  worse 
condition  than  he  was  in  before,  is  so  prejudicial  to  him  as  to  be  merely  void.  If  it 
be  a  contract  voidable  otdy,  the  infant  may  affirm  it:  and  that  is  sufficient  to  decide 
this  case.  For  this  is  the  case  of  a  stranger  and  a  wrong-doer  interfering  between  the 
master  and  servant,  and  now  seeking  to  take  advantage  of  the  infant's  privilege  of 
avoiding  his  contracts,  a  privilege  which  is  personal  to  the  infant,  and  which  no  one 
can  exercise  for  him.  Suppose  the  case  of  a  stranger  disseising  the  feoffee  of  an 
infant,  the  entry  tolled,  and  a  writ  of  right  brought  by  the  feoffee,  should  the  tenant 
be  permitted  to  object  the  infancy  of  the  feoffor?  In  JFhitlingham's  case,  8  Co.  42  b. 
it  was  holden,  that  a  privity  in  law,  not  in  blood  or  estate,  did  not  entitle  a  third 
person  to  avoid  the  act  of  an  itifant.  That  was  the  case  of  an  escheat,  and  several 
other  cases  are  put  in  our  books,  where  if  the  infant  himself  does  not  take  advantage 
of  infancy,  no  one  else  shall,  and  which  are  cases  where  the  party  who  would  take 
advantage  of  the  infancy  has  a  direct  interest  in  the  subject  to  which  the  act  done  by 
the  infant  has  relation. 

the  said  treasurer  for  all  such  money  as  he  shall  from  time  to  time  pay  to  such  slave 
or  slaves ;  and  any  manumission  made  in  any  other  manner  than  aforesaid  shall  be 
void."  This  being  so,  the  foundation  of  the  argument,  namely  that  the  effect  of  the 
master  entering  into  a  contract  with  the  slave  might  be  to  enfranchise  him  in  the 
islam!  of  St.  Vincent  where  it  was  made,  evidently  fails.  The  question,  whether  such 
would  be  the  effect  of  the  contract  in  this  country,  could  not  arise,  because  as  soon  as 
a  slave  arrives  here,  the  yoke  of  slavery  is  dissolved  by  operation  of  law,  whether  he 
has  previously  entered  into  any  contract  or  not,  and  whatever  may  be  his  situation 
with  respect  to  the  service  of  his  master. 

{h)  3  Com.  Dig.  619,  8vo.     See  also  3  Burr.  1794.     ZomIi  v.  Parsons. 
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The  Defendant  in  this  case  had  no  concern  in  the  relation  between  the  Plaintiflf 
and  his  servant ;  he  dissolved  it  officiously,  and  to  speak  of  his  conduct  in  the  mildest 
terms,  he  was  carried  too  far  by  his  zeal  for  the  recruiting  service.  If  he  bad  given 
himself  time  to  reflect  upon  what  his  own  feelings  [516]  would  have  been,  if  he  had 
been  in  the  situation  of  the  master,  I  am  persuaded  that  he  not  only  would  not  have 
solicited  this  negro  boy  to  leave  his  master,  but  would  not  have  accepted  him  if  he 
had  voluntarily  offered  to  enlist  at  the  drum  head.  Upon  the  whole,  therefore,  we 
are  of  opinion  that  the  verdict  is  right,  and  that  there  ought  not  to  be  a  new  trial. 

Rule  discharged. 

GOODTITLE,    ON    THE    SEVERAL    DEMISES   OF    HOLFORD,   JeRVOISE   AND    CaVE,    BaRT. 

against  Otway.     Friday,  May  16tb,  1795. 

[See  Harwood  v.  Oglander,  1801-03,  6  Ves.  219 ;  8  Ves.  106.     Discussed, 
Alarstm  v.  Roe,  1838,  8  Ad.  &  E.  58.] 

A.  by  his  will  devised  lands  to  B.,  and  afterwards,  upon  his  marriage  conveyed  them 
by  lease  and  release  to  trustees  to  other  uses,  with  the  usual  limitations  in  marriage- 
settlements.  Parol  evadence  was  not  admissible  to  shew  that  A.  meant  his  will  to 
remain  in  force,  unrevoked  by  the  subsequent  conveyance  {a). 

This  ejectment  which  was  brought  under  the  direction  of  the  Court  of  Chancery, 
and  was  on  this  day  tried  at  bar,  arose  from  the  following  circumstances,  which  were 
stated  by  Le  Blanc,  Serjt.,  who  led  for  the  Plaintiff,  in  his  opening  to  the  Jury. 

The  late  Sir  Thomas  Cave,  Bait,  was  seised  in  fee  of  the  manors  and  estates  of 
Swinford  and  South  Kilworth  in  the  county  of  Leicester,  subject  to  a  mortgage  for 
14,5001.  He  was  also  seised  in  tail  of  the  manor  and  estates  of  Stanford,  &c.  in  the 
same  county,  subject  to  two  mortgages  for  60001.  and  50001.  and  an  annuity  of  14001. 
to  bis  mother  Lady  Cave,  for  life.  Upon  the  13th  of  December  1790,  the  following 
paper  was  signed  by  the  Earl  of  Harborough  and  him,  "  Heads  of  an  agreement 
entered  into  between  the  Right  Honourable  the  Earl  of  Harborough  and  Sir  Thomas 
Cave,  B.irt.  respecting  the  intended  marriage  between  the  said  Sir  Thomas  Cave  and 
Lady  Lucy  Sherrard,  daughter  of  the  said  Earl  of  Harborough."  "The  said  Earl  of 
Harborough  agrees  that  he  will  make  such  addition  to  Lady  Lucy  Sherrard's  present 
fortune  as  will  make  her  marriage  portion  amount  to  30,0001.  and  that  the  same  shall 
be  paid  and  secured  as  undermentioned,  viz.  that  he  will  pay  down  upon  the  marriage 
the  sum  of  20,0001.  and  will  secure  upon  some  adequate  part  of  his  real  estate  the 
remaining  10,0001,  to  be  paid  upon  the  decease  of  him  the  said  Earl  of  Harborough." 
"  Sir  Thomas  Cave  agrees  on  his  part  to  apply  a  sufficient  part  of  the  fortune  which 
he  receives  upon  the  marriage  in  discharging  the  mortgage  debt  of  14,5001.  which  is 
[517]  owing  to  Sir  Francis  Drake,  Bart,  upon  his  estates  at  South  Kilworth  and 
Swinford,  and  to  settle  the  said  estates  so  as  to  secure  to  Lady  Lucy  Sherrard  a 
jointure  thereout  of  14001.  ])er  annum  for  her  life,  to  commence  from  Sir  T.  Cave's 
decease,  clear  of  all  deductions,  and  also  to  secure  to  Lady  Lucy  out  of  his  Stanford 
estate  an  additional  jointure  of  6001.  per  annum,  to  commence  from  the  death  of  the 
survivor  of  Sir  T.  and  Dame  Sarah  Cave  his  mother,  clear  of  all  deductions ;  also  to 
make  a  provision  out  of  the  said  estate  at  Stanford,  for  securing  to  the  younger 
children  of  the  marriage  the  under-mentioned  portions,  viz.  if  only  one,  the  sum  of 
15,0001.  and  if  two  or  more  the  sum  of  20,0001.  in  equal  shares,  and  in  case  Lord 
Harborough  pays  down  more  than  19,0001.  Sir  T.  Cave  agrees  to  apply  all  the  over- 
plus towards  discharging  the  incumbrance  which  is  owing  upon  his  Stanford  estate  to 
Robert  Gosling,  Esq.,  and  also  agrees  that  the  remainder  of  the  said  30,0001.  shall, 

(a)  [This  case  came  a  second  time  before  the  consideration  of  the  Court,  on  the 
question,  whether  the  will  was  revoked  (or  rather  annulled)  by  the  deeds  of  lease  and 
release,  when  it  was  held  that  it  was  revoked.  For  the  opinions  of  the  Judges,  see 
3  Ves.  650,  682.  1  Bos.  &  Pul.  576.  This  judgment  was  afterwards  affirmed  on 
error  in  K.  B.  7  T.  R.  399.  For  the  decree  in  Chanceiy,  which  was  afterwards  affirmed 
in  the  House  of  Lords,  see  2  Ves.  jun.  604,  n.  3  Ves.  682,  and  7  Br.  Pari.  Cas.  title, 
Wills.  See  also  Mr.  Serjt.  Williams's  note,  1  Saund.  277  a.  Parker  v.  Biscoe,  3  B. 
Moore,  24.] 


680  GOODTITLE   V.  OTWAY  »  H- BL.  BIS- 

whenever  it  is  paid,  be  applied  to  the  like  purpose.     Sir  T.  Cave  likewise  agrees  to 
settle    his   Siaiiford    estate,   subject    to  the  present   Lady  Cave's   jointure,  and  the 
reversionary  jointure  to  Lady  Lucy,  and  the  portions  to  younger  children  as  above 
mentioned,  upon  his  eldest  son  and  his  heirs  male  in  strict  settlement."     In  Hilary 
Term   1791,  Sir  Thomas  suffered   a  recovery  of  the  Stanford   estate   to   the  use  of 
himself  and  his  heirs;  and  by  his  will  dated  the   13th  March  1791,  in  case  he  should 
happen  to  die  without  leaving  any  issue  of  his  body  living  at  his  decease,  he  devised 
all  his  Stanford  estate,  and  also  his  Swinford  and  South  Kilworlh  estates,  and  all 
other  his  real  estates,  subject  nevertheless  to  such  jointure  or  jointures  as  he  might 
thereafter  make  upon  any  woman  he  might   happen  to  marry,  to  tiustees  for  500 
years;    and  subject  thereto  to  his  uncle  the  Reverend  Charles  Cave  and  his  issue 
male   iu    strict  settlement,   with   several   remainders  over   in   favour  of   John  Cave 
Brown    and   his   family,   who  were  enjoined   to  take  the  name  and  arms  of  Cave, 
remainder  to  his  own  right  heirs ;  and  the  trusts  of  the  term  were  to  raise  20,0001., 
10,0001.  thereof  to  be  divided  among  the  aunts  of  the  testator,  and  the  remaining 
10,0001.  to  be  placed  out  in  the  stocks  during  the  life  of   his  sister  Sarah  Olway 
(the  wife  of  the  Defendant),  in  trust  to  pay  the  interest  and  dividends  to  her  for 
life  for  her  sole  use;  and  after  her  decease  to  divide  the   principal  equally  among 
her  children  then  liviTig;  and  in  case  of  her  death  without  leaving  children,  to  pay 
the    same    to    the    persons   entitled   [518]   under  the   will   to   the   real  estate.      By 
indentures  of  lease  and   release  of  the  25th  and  26th  of  May   1791,  reciting  that 
Sir   T.    Cave   was   seised    of    the   Stanford   estate   in    fee,    subject    to   an   annuity 
or  rent-charge  of  14001.  to  Lady  Cave  for  life,  and  to  two  terms  of  200  years  and 
1000  years  for  securing  the  two  mortgages  for  60001.  and  50001.  and  reciting  the 
intended  marriage,  and  that  Lady  Lucy  Sherrard  was  possessed  of  4.5001.,  ami  that 
Lord  Harborough  had  agreed  upon  the  treaty  of  the  said  marriage  to  add  thereto  on 
or  before  the  said  marriage  14,5001.  and  also  to  secure  the  payment  of  the  two  several 
sums  of  60001.  and  50001.  within  six  months  next  after  hi.s  decease,  to  bo  applied  as 
thereinafter  mentioned,  so  as  to  make  Lady  Lucy's  purlion  30,0001.,  and  that  upon 
the  said  niariiage  treaty  Sir  T.  Cave  did  agree  in  consideration  of  the  said  portion  to 
charge  certain  freehold  estates  in  Swiiifoid  and  South  Kdworth  with  an  annuity  of 
14001.  to  Lady  Lucy  for  life,  to  commence  after  bis  diath,  and  certain  parts  of  hia 
estates  at  Stanfoid  with  a  farther  annuity  of  6001.  to  her  for  life,  to  commence  after 
the  death  of  the  survivor  of  Sir  T.  Cave  and  Lady  Ctve  his  mother,  and  that  he 
would  settle  the  Stanford  estate  to  the  several  uses  ihertinafter  expressed,  Sir  T.  Cave 
in  consideiation  of  the  intended  marriage,  and  45001.   paid  by  Lady  Lucy  Sherrard, 
and  of  14,5001.  paid  by  Lord  Harborough,  and  of  60001.  and  50001.  covenanted  by 
Lord  Haibiirough  to  bo    p^id   within    six   months  after    his   decease,  conveyed   the 
Stanford  estate  to  trustees  to  hold  to  them  and  their  heirs,  to  the  intent  that  Lady 
Cave  his  mother,  might  receive  her  annuity  of  14001.  for  life:  and  subjiict  thereto 
and  to  the  two  terms  of  200  years  and   1000  years,  to  the  use  of  Sir  T.  Cave  and  his 
heiis  till  the  mairiage,  and  after  the  marriage  to  the  use  of  tiustees  for  99  }ears,  and 
subject  thereto  to  the  use  of  Sir  T.  Cave  for  life ;  remainder  to  trustees  to  preserve 
cotitingent  remainders;  remainder  as  to  part  to  the  intent  that  Lady  Lucy,  in  case 
she  should  survive  Sir  T.  Cave  and  his  mother  liady  Cave,  should  receive  an  annuity 
for  life  of  6001.  per  annum  in  bar  of  dower;  and  as  to  the  premises  charged  with  the 
said  annuity,  to  the  use  of  trustees  for  500  years ;  and  as  to  all  the  other  premises  to 
the  use  of  trustees  for  1000  years,  and  subject  to  those  terms,  as  to  ail  the  premises 
to  the  use  of  the  first  and  other  sons  of  Sir  T.  Cave  and  Lady  Lucy  Sherrard  in  tail 
male;  remaindtr  to  the  use  of  Sir  T.  Cave,  his  heirs  and  assigns,  for  ever.     The  trust 
of  the  terra  of  [519]  99  years  was  to  keep  down  the  interest  of  the  mortgages  of 
60001.  and  50001 ,  that  of  the  term  of  500  years  was  to  secure  Lady  Lucy's  annuity 
of  6001.,  and  that  of  the  teim  of  1000  years  was  to  raise  portions  for  younger  children  ; 
if  only  one,  15,0001.,  if  more,  20,0001.  equally  to  be  divided  between  them.     There 
was  also  a  proviso  enabling  Sir  T.  Cave,  in  the  event  of  his  survivirrg  Lady  Lucy,  to 
assign,  limit  and  appoirrt  any  part  of  the  lands,  hereditamerrts  and  premises,  comprised 
in  the  term  of  500  years,  to  any  woman  or  women  he  should  afterwards  mairy,  by 
way  of  j(inture,  so  as  not  to  exceed  the  yearly  value  of  5001.     By  other  indentures  of 
lease  and  release  of  the  same  date,  with  similar  recitals,  as  far  as  related  to  the  estates 
of  Swinford  and  South  Kilwortb,  Sir  T.  Cave  conveyed  those  estates  to  trustees,  to 
hold  to  them  and  their  heirs  to  the  use  of  himself  till  the  marriage;  and  afterwards 
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to  the  intent  that  Lady  Lucy,  in  case  she  should  survive  bim,  should  receive  an 
annuity  of  14001.,  which  together  with  the  said  other  annuity  of  6001.  was  to  be  in 
bar  of  dower;  and  as  to  all  the  premises  charged  with  the  said  annuity  of  14001.  to 
the  use  of  trustees  for  500  years  for  better  securirig  the  said  annuity,  atid  subject 
thereto  to  the  use  of  Sir  T.  Cave,  his  heirs  and  assigns.  The  marriage  took  place 
on  the  2d  of  June  1791.  Lord  Harborough  then  paid  down  20,0001.  with  which  the 
mortgage  of  14,5001.  was  satisfied  ;  and  he  soon  afterwards  paid  a  further  sum,  which 
was  applied  towards  discharging  the  Stanford  estate.  On  the  15th  of  January  1792, 
Sir  Thomas  Cave  died  without  issue,  leaving  his  sister  Sarah  Otway,  the  wife  of  the 
Defendant,  his  heir  at  law. 

Upon  these  facts  Le  Blanc  stated  the  only  question  to  be,  whether  the  will  of 
Sir  Thomas  Cave  was  revoked  by  the  deeds  composing  the  marriage-settlement,  and 
that  he  should  produce  the  clearest  evidence  to  shew  that  it  was  the  intention  of 
Sir  Thomas  that  his  will  should  remain  in  force,  notwithstanding  the  settlement. 
For  this  purpose  the  attorney  who  drew  the  will  was  called  as  a  witness,  who  being 
asked  whether  he  remembered  any  conversation  between  him  and  Sir  Thomas  Cave 
respecting  the  making  his  will,  was  proceeding  in  his  answer,  when  he  was  interrupted 
by  Adair,  Serjt.,  who  objected  to  any  parol  evidence  of  this  kind  being  received,  and 
together  with  Bond,  Serjt.,  thus  argued  against  its  admissibility. 

[520]  The  legal  operation  of  written  instruments  must  be  determined  by  the 
instruments  themselves,  and  cannot  be  affected  by  parol  evidence.  If  such  evidence 
be  not  adduced  to  confirm  or  defeat,  vary  or  explain,  the  instrument,  it  is  wholly 
irrelevant,  and  if  it  be  applied  to  either  of  those  purposes  it  is  not  admissible  in  law. 
This  as  a  general  proposition  is  not  to  be  disputed,  and  with  respect  to  wills  it  is 
supported  by  Plowd.  345.  5  Co.  68  a.  Chewy  s  case.  2  Vesey,  217.  2  Vern.  98.  1  Eq. 
Gas.  Abr.  230.  5  Term  Rep.  B.  R.  49.  Lancashire  v.  Lancashire.  The  question  in 
the  present  case  is  not  whether  it  was  the  intention  of  Sir  Thomas  Cave  to  establish 
his  will,  but  whether  he  has  not  actually  revoked  it  by  executing  the  settlement,  and 
if  he  has  so  done,  no  evidence  of  his  intention  can  be  admitted  to  contradict  the  effect 
of  his  own  deed,  whether  the  evidence  offered  relates  to  a  conversation  prior  or 
subsequent  to  the  making  the  will.  The  revocation,  if  it  took  place,  was  caused  by 
an  alteration  in  the  legal  estate  of  the  devisor,  it  being  an  ancient  and  established 
rule  of  law,  that  if  there  has  been  a  change  in  the  legal  estate  of  the  testator, 
subsequent  to  the  making  the  will,  though  he  should  have  in  him  as  large  and 
beneficial  an  interest  as  he  had  before,  yet  the  will  can  have  no  operation,  but  the 
heir  at  law  shall  succeed,  44  Ed.  3,  33.  1  Roll.  Abr.  616.  8  Vin.  Abr.  137.  It  is 
also  the  same  with  respect  to  those  conveyances  which  do  not  operate  by  transmuta- 
tion of  possession,  as  those  which  do.  1  Eq.  Cas.  Abr.  112.  Pollen  v.  Unhand.  Nor 
could  any  declarations  of  the  testator,  either  before  or  after  he  made  the  will,  have 
any  effect  upon  it  so  as,  by  being  coupled  with  the  execution  of  the  settlement,  to  amount 
to  a  republication.      1  \''esey,  440.     Martin  v.  Savage. 

Le  Blanc  and  Williams,  Serjts.,  contra.  All  the  cases  cited  of  revocations  arose 
from  a  supposed  intention  of  the  testator  that  the  will  should  be  revoked.  The  mere 
execution  of  a  deed  of  conveyance  of  lands  subsequent  to  the  making  a  will  of  them, 
does  not  of  itself  produce  a  revocation.  Thus  if  one  tenant  in  common  devises  his 
part,  and  afterwards  by  indenture  and  fine  partition  is  made  between  him  and  his 
companion,  this  is  no  revocation,  8  Vin.  Abr.  144  (R.  6).  The  foundation  then  of 
the  Defendant's  claim  being  a  constructive  revocation  of  the  will  in  question,  arising 
from  a  presumed  intentiou  of  the  testator  that  it  should  be  revoked,  the  Plaintiff 
ought  to  be  at  liberty  to  give  [521]  evidence  to  rebut  that  presumption.  And  in 
truth  such  evidence  was  received  in  Brady  v.  Cuhitt,  Dougl.  31,  8vo.  In  Lancashire  v. 
Lancashire  the  point  in  question  was,  whether  marriage  and  the  birth  of  a  post- 
humous child  amounted  to  a  revocation  of  the  will,  not  whether  evidence  should 
be  admitted. 

Adair  in  reply.  There  are  two  kinds  of  revocations,  the  one  caused  by  extrinsic 
circumstances,  the  other  by  the  legal  act  of  the  party  himself.  Of  the  first  kind  was 
the  revocation  contended  for  in  Brady  v.  Cuhitt,  to  rebut  the  presumption  of  which 
parol  evidence  was  admitted,  and  not  without  reason,  for  as  the  marriage  and  birth 
of  the  child  must  have  been  proved  by  that  species  of  evidence,  so  the  conclusion  to 
be  drawn  from  those  circumstances,  might  be  repelled  in  the  same  manner.  But 
where  the  pirty  has  himself  done  a  solemn  act,  from  which  a  revocatiou  follows  as  a 
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legal  consequence  by  operation  of  law,  no  intention  of  his  dehors  the  deed  can  prevent 
that  consequence.  Lord  Lincoln's  case,  8  Vin.  Abr.  145.  3  Atk.  741.  Parsons  v. 
Freeman,  3  Atk.  798.     Spairow  v.  Ilardcastle. 

Lord  Ch.  J.  Eyre.  It  was  necessary  that  the  question  should  be  put  upon  its 
true  ground,  for  it  was  mere  beating  the  air  to  argue  it  upon  grounds  that  did  not  at 
all  apply  to  it.  There  being  no  doubt  in  the  case  about  the  execution  of  the  will,  there 
could  not  possibly  be  any  use  in  debating  whether  parol  evidence  should  be  examined 
to  determine  the  import  of  a  will,  which  import  was  not  in  dispute.  But  it  was  very 
apparent  from  the  opening,  that  the  true  meaning  of  the  examination  was  to  establish 
that  Sir  Thomas  Cave  in  all  the  acts  that  he  did,  intended  to  preserve  his  will,  and 
not  to  revoke  it;  and  it  was  hoped  that  this  evidence  might  be  admitted,  in  order  to 
repel  any  presumption  that  might  arise  from  the  execution  of  those  deeds,  of  an 
intention  to  revoke  it. 

There  were  before  the  passing  of  the  Statute  of  Frauds,  and  there  are  since,  two 
species  of  revocations  of  wills ;  the  one  by  operation  of  law,  the  other  by  matter  in 
pais,  the  one  to  be  pionounced  upon  by  the  Court,  the  other,  as  I  take  it,  to  be 
examined  into  before  a  jury.  Since  that  statute,  the  distinction  remains  the  same, 
the  difference  only  is  that  a  great  number  of  eases  upon  which  revocations  were 
pronounced  by  courts  and  juries,  upon  the  ground  of  an  intention  to  revoke,  are  done 
away,  and  the  [522]  cases  in  which  there  shall  be  a  revocation  in  pais  are  fixed  and 
reduced  to  a  small  number.  All  those  cases,  strictly  speaking,  proceeil  upon  the 
ground  of  an  intent  in  the  testator  to  revoke  ;  but  I  take  it  there  is  this  difference 
between  the  cases  of  revocation  by  operation  of  law  and  those  by  matter  in  pais,  that 
in  those  of  the  former  kind  the  law  pronounces  upon  the  ground  of  a  presuraptio  juris 
et  de  jure,  that  the  party  did  intend  to  revoke,  and  that  presumptio  juris  is  so  violent 
that  it  does  not  admit  of  circumstances  to  be  set  up  in  evidence  to  repel  it.  And 
this  makes  it  difficult  to  understand  the  case  in  Douglas  (a),  supposing  that  to  be  a 
case  of  revocation  by  operation  of  law,  and  not  within  the  statute  of  frauds.  With 
regard  to  the  cases  which  come  under  that  statute  of  revocation  by  matter  in  pais, 
the  court  must  always  have  heard  evidence  on  both  sides,  and  from  the  result  of  that 
evidence  the  question  whether  the  presumption  of  fact  was  to  be  made  or  not,  must 
have  been  for  the  court  and  jury  to  decide.  And  if  this  were  a  case  of  that  sort,  we 
should  certainly  hear  evidence  from  whence  an  intention  could  be  collected.  But  this 
is  not  a  case  within  the  statute  of  frauds,  but  arises  on  an  implied  revocation  by 
operation  of  law,  of  which  the  law  can  only  judge,  and  which  must  be  collected  from 
the  circumstances  that  give  birth  to  the  presumption  ;  and  the  only  question  is  whether 
they  are  violent  enough  to  raise  that  presumption.  But  there  is  a  third  case  which  I 
think  has  been  improperly  called  in  all  the  books  a  case  of  revocation.  By  a  very 
strict  and  technical  exposition  of  the  statute  of  wills  it  was  holden,  that  a  will  could 
only  operate  upon  that  estate  which  the  party  had  at  the  time  when  he  made  his  will, 
and  not  upon  any  new  estate  which  he  might  afterwards  acquire.  If  he  sold  his 
estate  after  he  made  his  will,  of  course  it  could  not  operate,  because  the  estate  was 
gone ;  but  in  neither  of  those  cases  was  the  will,  properly  speaking,  revoked  ;  it 
remained  good,  but  it  lost  the  object  upon  which  it  was  to  operate.  With  regard  to 
an  estate  absolutely  disposed  of,  the  rule  was  clearly  just  and  necessary,  but  with 
regard  to  one  newly  acquired  it  was  certainly  most  unreasonably  strict :  for  consider- 
ing the  nature  of  a  will  which  is  ambulatory,  [523]  and  not  to  take  effect  till  the 
death  of  the  party,  the  operation  of  it  should  be  applied  to  the  circumstances  of  the 
testator  at  the  time  of  his  death.  But  it  was  doubly  strict,  and  bordering  upon  some- 
thing which  I  hardly  know  how  to  express,  when  they  held  that  if  the  party  changed 
the  form  of  his  title,  having  the  estate  in  him  when  he  made  his  will,  if  he  afterwards 
made  some  conveyance  by  which  the  beneficial  interest  in  the  estate  was  to  remain  in 
him  precisely  as  it  was  before,  that  it  was  a  new  estate,  upon  which  the  will  could  not 
operate.  To  call  that  a  revocation  appears  to  me  an  absurdity.  However  so  it  was, 
and  it  was  carried  to  that  monstrous  extent,  that  though  the  new  conveyance  was 
made  for  the  purpose  of  confirming  the  will,  yet  the  court  said  it  was  a  new  estate, 
and  the  will  could  not  operate  upon  it,  and  therefore  the  heir  at  law  was  let  in. 
This  most  apparently  was  a   determination  which  excludes   all    question    of  intent, 

(a)  Brady  v.  CubUt,  Dougl.  31.  Svo.  Edit. 
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because  there  could  be  no  doubt  at  all  in  the  strong  case  I  last  put,  that  all  considera- 
tions of  intent  must  be  laid  aside  ;  for  if  intent  could  have  done  any  thing  for  the 
devisee,  an  instrument  purporting  to  be  made  to  confirm  the  will  manifested  an  intent 
that  could  not  be  resisted.  Yet  this  objection  to  the  operation  of  the  will  is  entirely 
beyond  the  intent :  the  only  estate  upon  which  the  will  could  operate  was  gone  from 
him  ;  he  had  taken  a  new  estate. 

That  being  so,  let  us  see  whether  this  is  a  case  in  which  any  question  of  intent 
can  be  made.  I  take  it  to  be  manifest  from  the  opening  that  it  is  intended  to  be 
insisted  on  by  the  Plaintiffs,  that  by  the  necessary  operation  of  the  conveyances  used 
Sir  Thomas  Cave  lost  his  old  estate  upon  which  the  will  operated,  and  took  a  new  one. 
If  so,  the  consequence  is,  that  though  there  be  the  clearest  demonstration  that  it  was 
his  intent  that  the  will  should  operate  upon  it,  the  law  says  it  shall  not,  and  bv  that 
law  we  are  bound.  If  this  be  a  case  of  that  kind,  it  is  a  case  that  will  disappoint  the 
will,  even  admitting  the  clearest  intention  that  it  should  not.  All  evidence  therefore 
of  intent  seems  to  me  entirely  foreign  to  the  question  ;  all  such  evidence  therefore 
must  be  rejected,  and  the  question  tried  upon  its  true  legal  grounds. 

[His  Lordship  afterwards  said  he  had  most  cautiously  avoided  the  committing 
himself  upon  the  question,  whether  [524]  the  deeds  did  really  produce  that  alteration 
in  the  estate,  and  that  he  desired  to  be  so  understood.] 

BuLLER,  J.  We  are  to  consider,  in  order  to  determine  whether  this  evidence  be 
or  be  not  admissible,  to  what  it  is  to  be  applied.  If  the  question  was  whether  the 
testator  was  incapacitated,  or  the  instructions  given  were  duly  followed,  the  evidence 
would  be  admissible.  But  here  the  end  proposed  by  it  is  to  shew  that  the  deeds  shall 
have  a  diflerent  construction  from  that  which  the  words  import,  which  cannot  be  done. 
There  is  a  great  difference  between  cases  which  depend  on  circumstances,  and  those 
which  depend  on  the  solemn  acts  done  by  the  party  himself,  and  that  distinction 
supports  the  ease  of  Brady  v.  Cuhitt.  There  was  no  act  in  that  case  done  by  the 
testator  importing  that  he  meant  to  revoke  his  will,  or  change  it  in  any  respect  :  but 
changes  having  happened  in  his  family  by  marriage  and  the  birth  of  a  child,  there  was 
a  presumption  of  revocation,  and  therefore  it  was  to  answer  that  presumption  that 
the  couit  received  parol  evidence.  But  I  cannot  find  from  anyone  case  quoted  at 
the  bar,  that  the  court  has  received  parol  evidence  in  the  case  of  a  deed  executed  by 
the  party  himself,  with  a  view  of  altering  the  construction  of  the  instrument.  I  think 
the  cases  on  the  other  side  prove  that  it  cannot  be  done.  The  case  of  Parsons  v. 
Freeman  (3  Atk.  741)  cited  by  my  Brother  Adair  goes  directly  to  that  point,  and 
perhaps  is  the  strongest  case  that  can  be  put,  because  it  there  appears  that  the  inten- 
tion of  the  testator  was  to  confirm  his  will,  and  not  revoke  it.  It  is  perfectly  clear 
that  a  doctrine  did  at  one  time  prevail  in  Westminster  Hall,  that  the  court  might 
receive  evidence,  which  they  thought  according  to  the  strict  rules  of  law  ought 
not  to  be  offered  to  a  jury.  But  evidence  which  is  not  to  be  received  as  between  the 
parties,  to  give  a  construction  to  a  written  instrument  that  is  brought  in  dispute,  seems 
to  me  to  be  no  more  admissible  by  a  court  than  by  a  jury.  The  ease  cited  from 
2  Vern.  98,  appears  to  go  upon  all  fours  with  this,  and  there  the  court  refused  to 
admit  such  evidence.  Upon  this  ground  it  seems  ti  me  that  the  only  case  that  admits  of 
any  doubt  is  that  of  the  partition  mentioned  by  my  Brother  Le  Blanc.  The  case  of  a 
paitition  and  a  charge  upon  a  mortgage  [525]  are  both  cases  which  principally  happen 
in  courts  of  equity.  But  I  take  it  to  have  been  fully  estiblished  in  courts  of  law, 
previous  to  that  determination,  that  a  paitition  was  not  a  revocation  of  a  will.  By 
the  partition  the  piity  takes  no  new  estate,  having  precisely  the  same  interest  that  he 
had  before.  When  the  question  comes  on  in  a  court  of  equity,  that  is  the  circumstance 
upon  which  the  Cuurt  is  ti  pronounce.  There  is  a  pariition  to  be  carried  into  effect 
by  deed,  and  if  the  partition  itself  is  not  a  revocation,  the  mode  in  which  it  is  made 
shall  not  be  so.  That  case  therefore  stunds  upon  grounds  peculiar  to  itself,  and  there 
is  no  other  which  at  all  contradicts  the  doctiine  laid  down  in  the  other  cases  which 
have  been  cited,  that  in  solemn  acts  done  by  the  party,  the  deeds  must  speak  for 
themselves,  and  cannot  be  e.xplained  by  parol  evidence;  and  upon  that  ground  I 
perfectly  concur  with  my  Lord,  that  this  evidence  ought  not  to  be  received.  In  Lord 
Lincoln's  case  (Show.  Cas.  in  Pari.  154,  8  Vin.  Abr.  14-5),  the  estate  was  limited  to  Lord 
Lincoln  in  fee  till  the  marriage,  and  there  was  no  mariiage,  and  the  estate  was  never 
out  of  him,  yet  the  execution  of  the  deeds  of  lease  and  release  was  holden  to  be  a 
revocation.     I  therefore  concur  in  opinion  with  my  Lord,  that  this  is  a  presumptio 


684  DOV ASTON    r.  PAYNE  2  H.  BL  5!6. 

juris  et  de  jure,  and  that  the  case  must  stand  or  fall  by  the  rule  of  law,  without  being 
explained  liy  parol  evidence. 

Heath,  J.  Here  are  two  instruments,  the  first  of  which  in  point  of  time  is  the 
will.  Now  a  will  may  be  construed  according  to  the  intention  of  the  parly,  not 
always  observing  the  strict  rules  of  law  ;  but  a  deed  must  take  effect  according  to 
its  legal  operation,  and  it  is  impossible  to  admit  evidence  to  explain  it.  The  question 
is  here,  whether  evidence  can  be  admitted  to  counteract  the  effect  of  the  deed,  and  I 
think  most  clearly  that  it  cannot.  Then  another  question  arises  upon  the  statutes  of 
uses  and  of  wills  (27  Hen.  8,  c.  10.  32  Hen.  8,  c.  1.  34  and  35  Hen.  8,  c.  5),  whether 
the  alteration  of  the  legal  estate  be  sufficient  to  revoke  u  will.  One  cause  of  the 
making  the  stitute  of  uses  was  that  great  confusion  had  been  occasioned  in  families, 
and  a  disturbance  of  the  snlomn  dispositions  made  by  men  in  respect  of  their  estates, 
by  their  lands  being  first  put  in  use,  and  then  devised.  That  statute  therefore 
annexed  the  possession  to  the  use,  and  wills  could  no  longer  be  made.  But  when  by 
the  statute  of  wills  men  wore  once  again  enabled  to  dispose  of  their  lands  by  will,  it 
was  ruled  that  the  statute  operated  upon  [526]  the  legal  estate,  and  therefore  when 
the  legal  estate  was  changed,  it  shewed  an  intention  in  the  testator  to  change  the  estate 
upon  which  the  will  was  to  operate.  And  it  is  impossible  now  to  shake  this  doctrine. 
How  often  has  it  happened  that  deeds,  wrong  upon  principles  of  conveyancing,  have 
been  holden  to  work  a  revocation  !  That,  it  seems  to  me,  must  be  the  course  of  the 
Court,  and  that  this  evidence  ought  not  to  be  admitted. 

KoOKE  J.  If  this  were  a  question  upon  the  real  intention  of  the  testator,  I  do  not 
think  that  any  evidence  could  make  it  clearer  than  at  present  it  appears,  that  he  did 
not  intend  to  revoke  his  will.  But  the  question  is  whether  Sir  Thomas  Cave  by  these 
deeds  did  or  did  not  revoke  it  "i  Which  being  a  question  of  mere  law,  I  think  we  ought 
not  to  receive  any  evidence,  because  it  cannot  possibly  affect  the  question. 

The  evidence  was  accordingly  rejected,  and  by  consent  a  special  verdict  found, 
stating  the  facts  which  are  above  set  forth.  The  case  on  the  special  verdict  was  argued 
in  Trinity  term  35  Geo.  3,  and  at  the  end  of  Hilary  term  36  Geo.  3,  remained  for  a 
second  argument  (a)'. 

End  of  Easter  Term. 


[527]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas, 
AND  Exchequer  Chamber,  in  Trinity  Term,  in  the  Thirty-Fifth  Year 
OF  the  Reign  of  George  HI. 

Dovaston  against  Payne.     Wednesday,  Jan.  10th,  1795. 

[Distinguished,  Fawcetl  v.  Ymh  and  Nmth  Midland  Railway,  1851,  16  Q  B.  617. 
Applied,  Manchester,  SluJ/ield  and  Linculnshire  Railway  v.  IVallis,  1854,  14  C.  B.  224. 
Referred  to,  Dickinsffii  v.  London  and  North  IFestern  Railway,  1866,  II.  &  R.  403. 
Dictum  commented  on,  Rangeley  v.  Midland  Railicaij,  1868,  L.  R.  3  Ch.  310. 
Adopted,  St.  Mary,  Newiwjlun,  v.  Jacobs,  1871,  L.  R.  7  Q.  B.  54.  Referred  to,  Cnbitt 
V.  Maxse,  1873,  L.  R.  8  C.  P.  714;  Hawkins  v.  Rutter,  [1892]  1  Q.  B.  673.  Con- 
sidered, Uairison  v.  Rutland,  [1893J  1  Q.  B.  152.  Principle  adopted,  Hickman  v. 
Maisey,  [1900]  1  Q.  B.  757.     Discussed,  Armagh  Union  v.  Bell,  [1900]  2  Jr.  R.  381.] 

A  plea  in  bar  of  an  avowry  for  taking  cattle  damage-feasant,  that  the  cattle  escaped 
from  a  public  highway  into  the  locus  in  quo,  through  the  defect  of  fences,  must 
shew  that  they  were  passing  on  the  highway  when  they  escaped  ;  it  is  not  sufficient 
to  state  that  being  in  the  highway  they  escaped  (a)-. 

Replevin  for  taking  the  cattle  of  the  Plaintiff.  Avowry,  that  the  Defendant  was 
seised  iu  fee  of  the  locus  in  quo,  and  took  the  cattle  damage-feasant.     Plea,  that  the 

(a)'  See  Brydges  v.  The  Duchess  of  Chatidos,  2  Vezey,  junior,  417,  the  decree  in  which 
case  was  affirmed  in  the  House  of  Lords,  Nov.  23d,  1795,  and  which  will  probably  be 
considered  as  going  a  great  way  towards  the  decision  of  the  present  case  of  Goodtitle  v. 
Oiway.     But  see  also  fFillianis  v.  Owens,  ibid.  595. 

(a)-=  [Vide  2  Saund.  206  a.,  284  e.  (notes),  5th  Edit.] 
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locus  in  quo  "lay  contiguous  and  next  adjoining  to  a  certain  common  and  public  king's 
highway,  and  that  the  Defendant  and  all  other  owners,  tenants  and  occupiers  of  the 
said  place  in  which  &c.  with  the  appurtenances,  for  the  time  being,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  repaired  and  amended,  and  have  been 
used  and  accustomed  to  repair  and  amend,  and  of  right  ought  to  have  repaired  and 
amended,  and  the  said  Defendant  still  of  right  ought  to  repair  and  amend  the  hedges 
and  fences  between  the  said  place  [528]  in  which,  &c.  and  the  said  highway,  when 
and  so  often  as  need  or  occasion  hath  been  or  required,  or  shall  or  may  be  required 
to  prevent  cattle  being  in  the  said  highway  from  erring  and  escaping  thereout  into  the 
said  place  in  which,  &c.  through  the  defects  and  defaults  of  the  said  hedges  and 
fences,  and  doing  damage  there.  And  because  the  said  hedges  and  fences  between 
the  sail!  place  in  which,  &c.  and  the  said  highway,  before  and  at  the  time  when,  &c. 
were  ruinous,  broken  down,  prostrated  and  in  great  decay  for  want  of  needful  and 
necessary  repairing  and  amending  thereof,  the  said  cattle  in  the  said  declaration 
mentioned  just  before  the  said  time  when,  &c.  being  in  the  said  highway  erred  and 
escaped  thereout,  into  the  said  place  in  which,  &c.  through  the  defects  and  defaults, 
&c."  To  this  plea  there  was  a  special  demurrer,  "For  that  it  is  not  shewn  in  or  by 
the  said  plea,  that  the  said  cattle  before  the  said  time  when,  &c.  when  they  escaped 
out  of  the  said  highway  into  the  said  place  in  which,  &c.,  were  passing  through  and 
along  the  said  highway,  nor  that  they  had  any  right  to  be  there  at  all,  &c." 

In  support  of  the  demurrer  Williams,  Serjt.  argued  as  follows.  It  is  a  rule  in 
pleading,  that  if  the  Defendant  admits  the  fact  complained  of  he  must  shew  some 
good  reason  for  or  justifieaiion  of  it.  If  the  cattle  in  this  case  had  escaped  from  an 
adjoining  close  through  the  default  of  the  Plaintiff's  fences,  the  Defendant  must  have 
shewn  that  he  had  an  interest  in  that  close,  or  a  licence  from  the  owner  to  put  his 
cattle  there,  Dyer,  36-5  a.,  Sir  F.  Lcke's  case,  recognized  Hob.  104.  Dighy  v.  Fitzherhert, 
for  a  mail  is  bound  to  repair  against  those  who  have  right,  but  not  against  those 
who  have  no  light.  So  if  cattle  escape  from  a  highway,  the  party  justifying  a 
trespass  must  shew  they  were  lawfully  using  the  highway,  that  is,  were  passing  and 
repassing  on  it,  which  is  material  and  traversable.  It  is  not  sufficient  that  they  were 
simply  in  it,  the  being  there  is  equivocal  and  not  traversable.  The  owner  of  the 
soil  may  have  trespass,  if  the  cattle  do  anything  but  merely  pass  and  repass,  Bro.  Abr. 
Tresp.  pi.  321.  And  according  to  this  principle  the  entries  state  in  pleas  of  this 
kind,  that  the  cattle  were  super  viam  prtedictam  transeuntes,  Thomps.  Entr.  296, 
397,  and  in  Heme's  Plead.  822,  that  they  were  "driven  along  the  highway." 

[529]  Heywood,  Serjt.,  contra.  The  same  strictness  is  not  required  in  a  plea  in 
bar  to  an  avowry  in  replevin,  as  in  a  justification  in  trespass.  Here  the  Plaintiff 
pleads  the  plea,  and  it  is  sufficient  for  him  to  shew  that  his  cattle  were  wrongfully 
taken.  The  passing  on  the  highway  is  as  uncertain  as  the  being  there,  and  as  little 
traversable.  But  the  material  issues  on  the  record  would  be  whether  the  fences  were 
out  of  repair,  and  whether  the  Defendant  was  bound  to  repair  them.  If  he  were,  it 
is  immaterial  whether  the  cattle  were  passing  on  the  highway  or  not.  In  a  plea  in 
bar  certainty  to  a  common  intent  is  sufficient.  It  may  therefore  be  intended  that  the 
cattle  were  lawfully  in  the  highway. 

Lord  Chief  Justice  Eyre,  t  agree  with  my  Brother  Williams  as  to  the  general 
law,  that  the  party  who  would  take  advantage  of  fences  being  out  of  repair,  as  an 
excuse  for  his  cattle  escaping  from  a  way  into  the  land  of  another,  must  shew  that 
he  was  lawfully  using  the  easement  when  the  cattle  so  escaped  (a).  This  therefore 
reduces  the  case  to  a  single  point,  namely,  whether  it  does  not  appear  on  the  plea,  to 
a  common  intent,  that  the  cattle  were  on  the  highway  using  it  in  such  a  manner  as 
the  owner  had  a  right  to  do,  from  the  words  "being  in  the  said  highway."  This  is 
a  different  case  from  cattle  escaping  from  a  close,  where  it  is  necessary  to  shew  that 
the  owner  had  a  right  to  put  them  there,  because  a  highway  being  for  the  use  of  the 
public,  cattle  may  be  in  the  highway  of  common  right ;  I  doubt  therefore  whether 
it  requires  a  more  particular  statement.  It  would  certainly  have  been  more  formal, 
to  have  said  that  the  cattle  were  passing  and  repassing,  and  iif  the  evidence  had  proved 
that  they  were  grazing  on  the  way,  though  the  issue  would  have  been  literally,  it 
would  not  have  been  substantially  proved.  But  I  doubt  whether  the  being  in  the 
highway  might  not  have  been  traversed,  and  if  the  being  in  the  highway  cau  be  con- 

(a)  [Vid.  Anmi.  3  Wils.  126.] 
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strued  to  be  certain  to  a  common  intent,  the  plea  may  be  supported,  notwithstanding 
there  is  a  special  demurrer,  for  a  special  demurrer  does  not  reach  a  mere  literal 
expression.  The  precedents  indeed  seem  to  make  it  necessary  to  state  that  the  cattle 
were  passing  and  repassing,  but  they  are  but  few  ;  yet  upon  the  whole,  I  rather  think 
the  objection  a  good  one,  because  those  forms  of  pleading  are  as  cited  by  my  Brother 
Williams. 

Bui.LEK,  J.  This  is  so  plain  a  case,  that  it  is  difficult  to  make  it  a  ground  of 
argument.  But  my  Brother  Hey  wood  [530]  says,  there  is  a  dilference  between  trespass 
and  replevin  in  the  lules  of  pleading.  In  some  cases  there  is  certainly  a  material 
difference  in  the  pleading  in  the  two  actions,  though  in  others  they  are  the  same. 
One  of  the  cases  in  which  they  differ,  is  that  if  trespass  be  brought  for  taking  cattle 
which  were  distrained  damage-feasant,  it  is  sufficient  for  the  Defendant  to  say  that 
he  was  possessed  of  the  close,  and  the  cattle  were  doing  damage  :  but  in  replevin  the 
avowant  must  deduce  a  title  to  the  close.  Wherever  there  is  a  difference,  it  is  in 
favour  of  trespass,  and  against  repltvin  :  for  in  trespass  an  excuse  in  a  plea  is  sufficient, 
but  in  an  avowry  a  title  must  be  shewn.  This  brings  me  to  the  question  whether  the 
plea  on  this  record  be  good  to  a  common  intent.  Now  I  think  that  the  doctrine  of 
certainty  to  a  common  intent  will  not  support  it.  Certainty  in  pleading  has  been 
stated  by  Lord  Coke  (Co.  Litt.  303)  to  be  of  three  sorts,  viz.  certainty  to  a  common 
intent,  to  a  certain  intent  in  general,  and  to  a  certain  intent  in  every  particular.  I 
remember  to  have  heard  Mr.  Justice  Aston  treat  these  distinctions  as  a  jargon  of 
words,  without  meaning.  They  have  however  long  been  made,  and  ought  not 
altogether  to  be  departed  from.  Concerning  the  two  last  kinds  of  certainty,  it  is  not 
necessary  to  say  any  thing  at  present.  But  it  should  be  remembered,  that  the  certain 
intent  in  every  particular  applies  only  to  the  case  of  estoppels  (Co.  Lilt.  ibid.).  By 
a  common  intent  I  understand  that  when  words  are  used,  which  will  bear  a  natural 
sense,  and  also  an  artificial  one,  or  one  to  be  made  out  by  argument  or  inference,  the 
natural  sense  shall  prevail  :  it  is  simply  a  rule  of  construction,  and  not  of  addition  : 
common  intent  cannot  add  to  a  sentence  words  which  are  omitted.  There  is  also 
another  rule  in  pleading,  which  is,  that  if  the  meaning  of  words  be  equivocal,  they 
shall  be  taken  most  strongly  against  the  parly  pleading  them.  There  can  be  no  doubt 
that  the  passing  and  repassing  on  the  highway  was  traversable,  for  the  question 
whether  the  Plaintiff  was  a  trespasser  or  not,  depends  on  the  fact  whether  be  was 
passing  and  repassing  and  using  the  road  as  a  highway,  or  whether  bis  cattle  were 
in  the  road  as  trespassers  ;  and  that  which  is  the  gist  of  the  defence  must  necessarily 
be  traversable.  A  most  material  point  therefore  is  omitted,  and  I  think  the  plea 
would  be  bad  on  a  general  de-[531]-murrer.  But  here  there  is  a  special  demurrer, 
and  as  the  words  are  equivocal  they  are  informal. 

Heath,  J.  The  law  is  as  my  Brother  Williams  stated,  that  if  cattle  of  one  man 
escape  into  the  land  of  another,  it  is  no  excuse  that  the  fences  were  out  of  repair,  if 
they  were  trespassers  in  the  place  from  whence  they  came.  If  it  be  a  close,  the 
owner  of  the  cattle  must  shew  an  interest  or  a  right  to  put  them  there.  If  it  be  a 
way,  he  must  shew  that  he  was  lawfully  using  the  way  ;  for  the  property  is  in  the 
owner  of  the  soil,  subject  to  an  easement  for  the  benefit  of  the  public.  On  this  plea 
it  does  not  appear  whether  the  cattle  were  passing  and  repassing,  or  whether  they 
were  trespassing  on  the  highway  ;  the  words  used  are  entirely  equivocal. 

KoOKE,  J.     Of  the  same  opinion. 

Judgment  for  the  Defendant. 

Savile  against  Jardine.     Monday,  June  •22d,  1795. 

The  simply  saying  to  another  "  you  are  a  swindler,"  is  not  actionable.  Where  in  an 
action  for  slander,  some  of  the  counts  in  the  declaration  are  for  actionable  words, 
and  others  for  words  not  actionable,  and  special  damage  is  laid  referring  to  all  the 
counts,  and  the  Plaintiff  has  a  verdict  on  the  whole  declaration  ;  though  the  damages 
recovered  be  less  than  40s.  he  is  intilled  to  full  costs  (a). 

In  this  action  for  words,  the  declaration  contained  five  counts.     The  first,  second 

(a)  [See  Turner  v.  Horion,  Willes,  438.  Also  1  Saund.  246.  2  Saund.  307  a. 
(notes)  5tb  edit.] 
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and  fourth  were  for  words  spoken  of  the  Plaintiff  in  his  trade  or  business  as  an 
auctioneer,  and  were  clearly  actionable.  The  third  and  fifth  counts  without  any 
colloquium  of  the  Plaintiff's  trade  stated  the  words  to  be,  "You  are  a  swindler,"  and 
special  damage  was  laid  by  reason  of  the  speaking,  which  said  several  words  in  the 
declaration,  &c.  Plea  general  issue.  Verdict  for  the  Plaintiff  on  the  whole  declara- 
tion with  one  shilling  damages. 

A  lule  having  been  granted  to  shew  cause  why  the  prothonotary  should  not  tax 
the  Plaintiff  his  full  costs,  though  the  damages  were  under  40s.  Adair,  Serjt.,  shewed 
cause,  insisting  that  if  the  words  in  any  one  count  were  in  themselves  actionable, 
and  the  damages  were  under  40s.,  the  Plaintiff  was  entitled  to  no  more  costs  than 
damages,  according  to  the  stat.  21  Jae.  1,  c.  16,  s.  6,  nor  would  the  addition  of  special 
damage  vary  the  case,  2  Black.  1062,  Collier  v.  Gaillard.  Besides,  to  call  a  man  a 
swindler,  is  actionable. 

Clayton,  Serjt.,  in  favour  of  the  rule,  argued  that  to  call  another  a  swindler  was 
not  actionable.  The  word  swindler  has  no  definite  meaning.  In  common  acceptation 
it  only  imports  [532]  cheating,  dishonesty,  or  fraud.  It  is  indeed  libellous  if  written 
and  published,  FAnson  v.  Stuart,  1  Term  Rep.  B.  R.  748.  But  many  words  are 
libellous  if  written  that  are  not  actionable  if  spoken,  such  for  instance  as  those  which 
tend  to  make  a  man  ridiculous,  or  to  cause  him  to  be  avoided  in  society  as  having 
a  noisome  disease,  2  Wils.  403,  Villers  v.  Monsley.  To  say  to  a  man  "you  are  a 
swindler"  is  no  more  than  saying  "you  are  a  cheat,  or  a  dishonest  person,"  and  those 
words,  not  applied  to  an  office  or  trade,  are  not  actionable.  2  Salk.  694.  Tamlin  v. 
Hamlin,  1  Show.  181.  S.  C.  2  Saund.  307.  Todd  v.  Eastings,  Stra.  1169.  Davis  v. 
Miller.  The  verdict  being  general,  some  damages  must  be  intended  to  be  given  on 
each  count,  and  as  the  words  in  the  third  and  fifth  counts  are  not  actionable,  the 
damages  in  respect  of  those  counts  were  given  for  the  special  damage. 

Lord  Chief  Justice  Eyre.  If  the  word  swindler  be  not  actionable,  my  Brother 
Clayton  has  established  his  point.  I  think  it  only  equivalent  to  cheat ;  it  cannot  be 
carried  farther,  and  that  is  not  actionable.  I  caiuiot  well  account  for  the  decisions 
that  the  calling  a  man  a  thief  is  actionable,  but  the  calling  him  a  cheat  is  not  so,  unless 
it  be  that  thief  always  implies  felony,  but  cheat  not  always. 

BuLLER,  J.  The  word  cheat  has  always  been  holden  not  to  be  actionable,  and 
swindler  means  no  more ;  when  a  man  is  said  to  be  swindled,  it  means  tricked  or 
outwitted. 

Heath,  J.,  and  Rooke,  J.,  of  the  same  opinion. 

Rule  absolute. 


[533]    In  the  House  of  Lords. 

Home  against  Earl  Camden  and  Others,  in  Error.    Monday,  June  22d,  1795. 

[6  Br.  Pari.  Ca.  203 ;  2  E.  R.  1030  (with  note),  S.  C] 

Qu£ere,  Whether  the  misinterpretation  of  a  statute  by  an  inferior  court,  the  considera- 
tion of  which  arises  incidentally  in  the  course  of  a  proceeding  which  is  confessed  to 
be  within  its  jurisdiction,  be  a  ground  for  a  prohibition  1  Whether  it  be  not  rather 
a  matter  of  appeal  (a)  ■?  But  clearly  in  such  a  case  a  prohibition  will  not  lie,  unless 
it  be  made  appear  to  the  superior  court,  that  the  party  applying  for  the  prohibition, 
has,  in  the  course  of  the  proceedings  in  the  inferior  court,  alleged  the  grounds  for 
a  contrary  interpretation  of  the  statute  on  which  he  applies  for  the  prohibition, 
and  that  the  inferior  court  has  proceeded  notwithstanding  such  allegation.  No 
right  is  vested  by  any  of  the  prize  acts  in  the  captors  of  an  enemy's  ship  and  cargo 
in  war,  before  the  ultimate  adjudication  of  the  courts  of  prize.  The  issuing  a 
monition  therefore  to  the  prize  agents  by  the  court  of  commissioners  of  appeals  in 
prize  causes,  to  bring  in  the  proceeds  of  a  ship  and  cargo  which  have  been  sold 
after  a  sentence  of  condemnation  as  lawful  prize,  but  from  which  sentence  there  is 
an  appeal,  (on  a  subject  distinct  from  the  question  whether  prize  or  not,  which  is 

(a)  [In  Gould  v.  Gapper,  5  Eist,  345,  the  Court  of  King's  Bench  decided,  that  if  a 
spiritual  court  misconstrue  an  Act  of  Parliament,  prohibition  lies,  ante,  vol.  i.  p.  188.] 
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not  disputed,)  is  not  a  ground  for  a  prohibition  to  that  couil,  for  the  monition 
neither  interferes  with  nor  defeats  any  vested  rights  (b). 

The  judgment  of  the  Court  of  Common  Pleas  in  this  case,  (ante,  vol.  i.  487) 
having  been  reversed  by  the  Court  of  King's  Bench,  (4  Teim  Rep.  B.  R.  382,)  a 
writ  of  error  was  brought  in  parliament,  and  fully  argued  on  grounds  in  a  great 
measure  similar  to  those  taken  in  the  courts  below.  After  which,  on  the  motion  of 
Lord  Tliurlow,  the  following  question  was  proposed  to  the  judges,  viz. 

"Whether  the  declaration  is  sufficient  in  law  to  bar  the  Defendants  from  proceeding 
against  John  Pasley,  to  compel  him  to  bring  in  the  account  of  the  sales  of  the  ship 
and  cargo,  together  with  the  proceeds  of  such  parts  thereof  as  may  be  in  his  hands, 
power,  or  possession?" 

In  answer  to  which,  the  unanimous  opinion  of  the  judges  was  thus  delivered,  by 

Lord  Chief  Justice  Eyre.  The  judges  have  conferred  upon  the  question  which 
your  Lordships  have  been  pleased  to  propose  to  them,  and  are  unanimously  of  opinion 
that  the  declaration  in  this  cause  is  not  sufficient  in  law  to  bar  the  Defendants  from 
proceeding  against  John  Pasley,  to  compel  him  to  bring  in  the  account  of  the  sales 
of  the  ship  and  cargo,  together  with  the  proceeds  of  such  parts  thereof  as  may  be  in 
his  hand.?,  power,  or  possession.  I  will  open  to  your  Lordships  briefly  the  grounds 
ill  law  which  appear  to  me  to  warrant  that  opinion.  A  few  preliminary  observations 
upon  the  nature  of  this  proceeding  may,  in  some  degree,  elucidate  the  subject.  This 
is  an  action,  in  the  form  of  it,  to  recover  damages  for  proceeding  after  a  writ  of 
prohibition  has  been  obtained,  and  delivered  to  the  party  Defendant.  Probably  in 
the  early  part  of  our  legal  history,  when  the  struggle  for  jurisdiction  between  the 
temporal  [534]  and  ecclesiastical  courts  was  violent,  and  the  jealousy  of  the  encroach- 
ment of  the  ecclesiastical  jurisdiction  upon  the  temporal  was  eager,  this  was  a  proceeding 
effective  to  the  whole  extent  of  its  form.  In  modern  and  in  better  times  this  form  of 
proceeding  is  used  for  the  mere  purpose  of  subjecting  the  grounds  in  law,  upon  which 
any  particular  prohibition  is  sought  to  be  obtained  from  any  temporal  court,  to  a 
judicial  examination  in  the  most  solemn  manner.  How  it  was  moulded  to  this  purpose, 
will  be  seen  in  an  instant,  if  it  be  considered  that  in  this  form  of  action  two  things 
would  be  necessary  to  be  proved,  the  first,  that  the  Defendant  had  proceeded  in  the 
court  of  peculiar  jurisdiction  after  the  writ  of  prohibition  had  been  delivered,  the 
second,  that  this  proceeding  was  an  injury  to  the  Plaintiff.  But  the  PlaintilT  would 
have  no  ground  to  complain  of  the  proceeding  after  a  writ  of  prohibition  delivered, 
as  an  injury  to  him,  (though  it  might  be  a  contempt,  for  which  the  party  might  be 
amenable  to  the  king)  unless  he  could  shew  that  the  writ  had  issued  properly,  and 
that  he  bad  a  just  right  to  claim  the  benefit  of  it.  This  goes  at  once  to  all  the  merits 
of  the  prohibition  which  is  supposed  to  have  issued,  and  makes  the  legal  ground  of  it 
the  gist  of  the  action. 

Such  being  the  nature  of  this  proceeding,  it  becomes  a  convenient  mode  of  trying 
whether  a  prohibition  ought  to  issue,  and  it  is  made  practicable  by  considering  all  that 
relates  to  the  contempt,  incurred  by  proceeding  after  the  writ  had  actually  issued,  as 
mere  form,  and  the  damages  nominal.  Accordingly,  in  modern  times,  when  prohibi- 
tions are  applied  for  to  the  temporal  courts,  and  the  parties  applying  suggest  grounds 
either  of  fact  or  law,  for  obtaining  the  writ,  which  appear  to  the  court  so  doubtful  as 
to  be  fit  to  be  put  in  a  course  of  trial,  the  party  applying  is  directed  to  declare  in 
prohibition,  that  is,  to  institute  a  feigned  action,  in  the  form  of  that  which  is  now 
under  consiileration  ;  in  which  action,  in  the  shape  of  a  question,  whether  such  a 
prohibition  as  is  moved  for  ought  to  have  been  granted,  the  real  question,  namely, 
whether  such  a  prohibition  ought  to  be  granted,  will  be  solemnly  considered  and  deter- 
mined, if  the  parties  think  fit,  as  in  the  present  instance,  in  the  dernier  resort,  by  your 
Lordships.  If  any  man  who  hears  rae  should  think  that  he  observes  something  of 
obliquity  in  this  proceeding,  let  him  look  to  the  effect  of  it,  and  he  will  be  satisfied.  So 
long  as  the  temporal  courts  direct  parties  to  de-[535]clare  in  prohibition,  a  prohibition 
cannot  arbitrarily  issue,  nor  upon  any  but  the  most  solid  and  substantial  grounds,  and 
the  balance  in  which  are  to  be  weighed  all  the  different  jurisdictions,  in  which  the 
public  justice  of  the  country  is  administered  to  the  people,  will  be  holden  by  your  Lord- 
ships.    In  the  present  case  the  Plaintiff  has  declared  in  prohibition,  and  the  question 

(b)  [See  Willis  v.  The  Commissioners  of  Appeals  in  Fri^e  Causes,  5  East,  22.] 
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proposed  by  your  Lordships  to  the  Judges  goes  to  the  very  foundation  of  his  suit ; 
it  is  tantamount  to  a  question,  whether  upon  the  case  stated  in  this  declaration,  a 
prohibition  to  the  effect  of  the  prohibition  stated  in  this  declaration,  ought  now  to 
issue  to  the  Lords  Commissioners  of  Prizes,  to  restrain  them  from  issuing  the  process 
of  monition,  to  compel  John  Pasley  to  bring  in  an  account  of  the  sale  of  the  ship 
and  cargo  mentioned  in  the  proceedings,  together  with  the  proceeds  of  such  part 
thereof,  as  may  be  in  his  hands,  power  or  possession.  The  ground  made  by  this 
declaration,  for  a  prohibition  to  restrain  the  Prize  Court  from  issuing  process  to 
compel  the  bringing  in  the  account  of  sales  and  proceeds  of  the  ship  and  cargo,  is  a 
supposed  contravention  of  the  prize  acts  now  in  force,  particularly  the  statutes  of  the 
r2th  and  21st  of  his  present  majesty.  It  is  assumed,  that  if  a  court  of  peculiar 
jurisdiction  will  proceed  contrary  to  the  provision  of  the  statute  law  of  the  realm  (and 
that  if  such  a  court  misinterprets  any  of  those  provisions,  it  does  substantially  proceed 
contrary  to  them),  this  is  a  good  ground  for  a  prohibition.  If  it  were  necessary  to 
the  decision  of  your  Lordships'  question,  that  the  judges  should  affirm  or  deny  this 
proposition  in  the  extent  in  which  I  have  stated  it,  we  should  have  found  ourselves 
obliged  to  request  the  indulgence  of  farther  time  for  the  examination  of  the  terms  of 
the  proposition.  It  undoubtedly  belongs  to  the  king's  temporal  couits  to  restrain 
courts  of  peculiar  jurisdiction  from  exceeding  the  bounds  prescribed  to  them  ;  and 
by  far  the  greater  part  of  the  instances  in  our  books,  in  which  prohibitions  have 
issued,  are  cases  of  plain  excess  of  jurisdiction.  But  some  of  the  instances  go  beyond 
an  excess  of  jurisdiction,  and  seem  rather  to  fall  under  the  head  of  wrong  and  injustice 
done  to  the  party,  by  refusing  him,  in  the  course  of  a  proceeding  strictly  within  the 
juiisdiction,  some  benefit  or  advatitage  to  which  the  common  or  statute  law  intitled 
him,  perhaps  in  opposition  to  the  civil  or  canon  law,  by  which  the  general  proceedings 
of  those  courts  [536]  are  regulated.  The  case  of  a  lease  (a)\  oflfereil  to  be  proved  in 
an  ecclesiastical  court  by  one  witness,  and  rejected  because  by  their  law  two  witnesses 
are  necessary,  and  the  case  of  a  copy  of  the  libel,  which  by  the  statute  law  they  are 
required  to  give,  demanded  and  refused,  are  among  those  instances.  On  the  other 
hand,  it  must  be  admitted  that  the  misinterpretation  of  either  the  common  or  statute 
law,  in  a  proceeding  confessedly  within  the  jurisdiction  of  those  courts,  and  where 
they  are  bound  to  exercise  their  judgment  upon  the  one  or  the  other,  seems  to  be 
rather  a  matter  of  error,  to  be  redressed  in  the  course  of  the  appeal  which  the  law 
has  provided,  than  a  ground  for  a  prohibition.  The  answer  to  this  is,  that  the  king's 
temporal  courts,  and  your  Lordships  in  the  last  instance,  are,  by  the  constitution 
of  this  country,  to  declare  the  common  and  expound  the  statute  law,  and  that  the 
possibility  of  two  different  rules  prevailing  upon  the  same  law,  one  in  the  king's 
temporal  courts,  and  the  other  in  courts  of  peculiar  jurisdiction,  ought  not  to  exist, 
and  is  effectually  prevented  without  any  unreasonable  interference,  or  breaking  in 
upon  the  courts  of  peculiar  jurisdiction,  by  the  temporal  courts  issuing  their  prohibi- 
tions in  every  such  case.  But  this  is  no  more  than  saying  "  proceed  to  the  very 
extent  of  your  jurisdiction  without  interruption  from  us,  only  remembering  that  you 
are  always  to  declare  the  common  law  as  we  declare  it,  and  that  when  any  question 
arises  touching  the  exposition  of  the  statute  law,  if  the  subject  is  originally  of 
temporal  jurisdiction  and  comes  incidentally  before  you,  it  is  to  be  expounded  by  you 
as  we  expound  it;  or  if  the  statute  concerns  your  proceedings  only,  you  are  to 
expound  it  as  we  shall  say  it  ought  to  be  expounded,  when  the  question  is  brought 
before  us  in  prohibition."  I  understand  the  claim  of  the  temporal  courts,  as  it  is  stated 
in  the  famous  controversy  in  the  beginning  of  the  reign  of  James  the  First  (a)^,  is  to 
issue  prohibitions  to  this  extent;  and  though  some  of  the  cases  in  our  books  have 
been  ably  distinguished  at  the  bar,  and  made  reducible  to  the  head  of  excess  of 
jurisdiction,  yet  we  find  traces  of  continual  claim  to  issue  prohibitions  in  the  instances 
above  mentioned.  In  the  case  of  [537]  Brymer  v.  Atkins  (ante,  vol.  i.  164)  in  the 
Court  of  Common  Pleas  it  is  stated  broadly  and  distinctly  asserted  ;  and  in  Full  v. 
liutchins  (Cowp.  422),  Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  plainly 
alluded  to  it  in  the  following  passage :  "  where  matters  which  are  triable  at  common 
law,  arise  incidentally  in  a  cause,  and  the  Ecclesiastical  Court  has  jurisdiction  in  the 
principal  point,  this  court  will  not  grant  a  prohibition  to  stay  trial.     For  instance,  if 

(a)i  1  Show.  158,  172.     Shatter  v.  Friend,  12  Co.  65  b.  Roberts's  case, 
{af  2  Inst.  601,  602.     Art.  Cleri.  4  Inst.  99,  100. 
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the  construction  of  an  act  of  Parliament  comes  in  question,  or  a  release  be  pleade(!, 
they  shall  not  be  prohibited,  unless  the  Court  proceed  to  try  contrary  to  the  principles 
and  course  of  the  common  law,  as  if  they  refuse  one  witness,  &c.  ;  and  this  is  expressly 
laid  down  by  Loid  Hale,  2  Lev.  64,  Sir  W.  Juxon  v.  Lord  Bt/ron."  But  it  must  be 
remembered,  that  in  the  argument  of  this  very  case  in  the  Court  of  King's  Bench, 
this  doctrine  was  questioned  by  one  of  the  learned  judges  of  that  court  (a),  upon  the 
general  princi()le  that  the  misinterpretation  of  an  act  of  Parliament  would  be  the 
subject  of  appeal,  and  not  of  prohibition,  upon  the  authority  likewise  of  a  passage  in 
Chief  Justice  Vaughan's  argument  of  one  of  the  cases  reported  by  him,  distinguishing 
between  statutes  directory  to  the  Ecclesiastical  Court  and  other  statutes,  and  upon 
other  grounds,  which  will  be  veiy  fit  to  be  considered,  when  it  shall  become  necessary 
to  the  determination  of  a  case  in  judgment  before  a  temporal  court  in  prohibition,  to 
lay  down  the  precise  rule  upon  it.  It  is  not  necessary  so  to  do  in  the  present  case, 
since  we  all  agree,  that  allowing  the  PlainlifT  all  he  has  assumed  respecting  the 
auihoiity  of  the  Court  of  Common  Pleas  to  issue  a  prohibition,  he  has  made  no 
ground  for  it  in  the  declaration,  for  he  has  not  shewn  that  the  Prize  Court  has 
contravened  the  prize  acts,  either  directly  or  by  mistaking  the  sense  of  them.  It  is 
said  in  the  declaration  (I  state  the  substance  of  it),  that  by  the  prize  acts  the  property 
of  ships  taken  by  the  navy  after  condemnation  vests  in  the  captors.  This  is  true  sub 
modo,  but  in  the  sense  in  which  it  is  true,  it  has  no  application  to  the  case  stated  in 
the  declaration.  To  give  it  application,  they  say  that  the  navy  were  the  captors  of 
the  ship  named  in  the  pleadings,  which,  if  we  are  to  understand  them  to  mean  sole 
captors,  in  whom  the  sole  property  by  the  [538]  prize  act  would  vest,  is  an  averment 
inadmissible,  ill  pleaded,  and  therefore  to  be  rejected  as  being  directly  contrary  to  the 
sentence  of  condemnation.  They  proceed  to  aver,  that  by  the  prize  acts  the  navy 
agents  have  the  entire  disposition  of  the  piize,  and  that  Pasley  was  the  surviving 
navy  agent  duly  appointed,  from  whence  the  infer  their  gravamen,  that  a  proceeding 
to  take  the  ship  and  cargo  out  of  his  hands,  defeats  and  disappoints  the  provisions  of 
the  prize  acts,  and  is  therefore  such  a  contravention  of  those  acts,  as  will  be  a  ground 
for  a  prohibition.  Not  to  quarrel  with  the  title  of  Pasley  to  act  as  an  agent,  it  is 
obvious  that  the  third  proposition,  that  the  navy  agents  have  the  entire  disposition 
of  the  prize,  depends  on  the  second,  namely,  that  the  navy  were  the  captors ;  for  if 
the  navy  were  not  the  captors,  or  not  the  sole  captors,  in  the  one  case  they  cannot 
have  the  entire  disposition  of  the  prize,  upon  any  reasonable  construction  of  the  prize 
act,  and  in  the  other  they  would  have  nothing  to  do  with  it.  But  if  it  were  admitted 
that  they  had  made  out  every  one  of  these  propositions,  still  their  conclusion  would 
fail ;  for  in  order  to  maintain  that  the  Prize  Court  had  contravened  the  prize  acts, 
by  proceeding  to  take  the  ship  and  cargo  out  of  the  hands  of  the  navy  agent,  it  ought 
to  have  been  stated  in  the  declaration,  that  it  had  been  pleaded  and  alleged  in  the 
Prize  Court,  that  Pasley  was  the  agent  of  the  navy  duly  appointed,  and  therefore 
that  the  Court  ought  not  to  proceed  to  take  the  ship  and  cargo  out  of  his  hands. 
Upon  a  view  of  the  precedents  in  Rastall  (Rast.  Entr.  tit.  Prohibition,  •14.5)  and 
Coke  (Coke's  Entr.  tit.  Prohibition,  448),  it  appears  to  me  to  have  been  a  constant 
form  of  declaring,  that  the  Court  proceeded  in  the  course  objected  to,  notwithstanding 
the  ))arty  had  pleaded  and  alleged  the  statutes  of  which  he  claimed  the  benefit,  and 
the  facts  which  were  necessary  to  bring  his  case  within  those  statutes.  And  it  seems 
to  be  a  substantial  defect  in  this  case,  because  apparently  it  would  be  the  duty  of  the 
Court,  after  it  had  pronounced  such  a  sentence  as  would  vest  the  property  in  the 
captors,  in  order  to  execute  that  sentence,  to  take  all  the  necessary  steps  for  delivering 
the  ship  and  cargo  into  the  hands  of  such  persons  as  should  be  made  appear  to  the 
Court  to  be  the  agents  for  the  captors  duly  appointed.  It  was  indeed  thrown  out  in 
the  argument  at  the  Bar,  that  the  judge  of  the  Prize  Court  is  to  be  considered  after 
sentence  as  functus  officio,  and  consequently  that  his  monition,  or  any  other  pro-[539]- 
ceeding,  would  be  an  excess  of  jurisdiction.  This,  if  it  could  be  maintained,  would 
reduce  the  case  to  a  short  point,  and  would  be  a  very  clear  and  distinct  ground  for  a 
prohibition.  But  we  find  no  ground  for  this  argument  in  the  acts  of  Parliament,  or 
in  the  common  law,  and  if  we  were  to  suppose  that  such  a  monition  had  not  been 
strictly  warranted  by  their  own  course  of  proceeding  in  the  Prize  Courts,  your 
Lordships,    who   cannot   look   beyond    this    record,    cannot   take   cognizance   of   an 

(a)  See  the  opinion  of  Buller,  J.,  4  Term  Rep.  B.  R.  337. 
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irregularity  of  this  nature.  But  in  truth  there  is  no  ground  for  this  argument.  In 
the  nature  of  things,  the  proceeds  of  ships  and  goods  taken  as  prize,  must  often  find 
their  way  to  the  hands  of  those  who  have  no  right  to  retain  them  ;  it  is  therefore 
essential  to  the  prize  jurisdiction,  that  the  Piize  Courts  should  have  power  to 
call  for  them,  for  the  benefit  of  the  captors.  Several  cases  have  been  stated  to 
your  Lordships,  where  such  monitions  have  in  fact  issued,  and  where  the  captors 
conceived  that  it  would  be  for  their  benefit  that  they  should  issue.  It  was  admitted 
by  the  counsel  at  the  bar,  that  such  monitions  may  issue  ;  it  is  therefore  untrue,  as  a 
general  proposition,  that  after  sentence  the  Prize  Court  is  functus  officio,  and  can- 
not issue  such  <a  monition  ;  and  if  it  were  true,  it  would  be  but  an  irregularity 
in  their  proceedings  according  to  their  own  law,  of  which  your  Lordships  could 
not  take  cognizance,  and  which  therefore  you  could  not  pronounce  to  be  an  excess 
of  juiisdiction. 

I  return  to  the  examination  of  the  propositions  stated  in  the  declaration,  with 
reference  to  the  prize  acts.  By  the  prize  act  19  Geo.  3,  c.  67,  and  I  observe  no 
variation  of  phrase  in  the  21  Geo.  3,  c.  15,  "the  flag  ofiicers,  commanders,  and  other 
officers,  seamen,  maiiiies,  and  soLliers,  on  board  every  ship  and  vessel  of  war  in 
his  majesty's  pay,  shall  have  the  sole  interest  and  property,  of  and  in  all  and  every 
the  ship,  vessel,  goods  and  merchandizes,  which  they  shall  take,  after  the  same  shall 
have  been  finally  adjudged  lawful  prize  to  his  majesty,  in  any  of  his  majesty's  Courts 
of  Admiralty  in  Great  Britain,  or  in  the  plantations,  or  elsewhere,  to  be  divided  in 
such  proportions,  and  in  such  manner,  as  his  majesty  by  his  proclamation  had  ordered, 
or  should  order  by  proclamations  to  be  issued."  It  seems  to  have  been  agreed 
throughout  the  discussion  of  this  case,  that  this  is  a  grant  by  the  king  in  parliament 
to  the  captors,  of  his  interest  in  captures  made  by  the  navy.  The  language  of  these 
prize  acts  is,  that  the  navy  shall  have  the  sole  interest  and  property  in  [540]  the 
ships  and  goods  which  shall  be  captured  ;  the  word  vest  is  not  used,  yet  we  heard 
a  great  deal  in  the  argument  respecting  the  vesting  of  this  sole  interest  arrd  property. 
But  it  was  not  very  distinctly  stated  at  what  time  this  sole  interest  and  property 
should  vest ;  the  statutes  say,  after  the  same  shall  have  been  finally  adjudged  lawful 
prize  to  his  majesty.  They  who  are  at  all  conversant  with  the  proceedings  in  prize 
causes,  know  that  there  is  nothing  definite  in  these  words,  considered  as  the  description 
of  a  point  of  time  when  this  property  shall  vest,  within  the  whole  interval,  between 
the  original  sentence  of  condemnation  in  the  court  of  prize  in  which  the  ship  is  first 
libelled,  and  final  sentence  of  condemnation  in  the  court  of  appeal  in  prize  causes. 
What  happens  in  this  case  happens  in  many  others.  The  judge  condemns  the  ship 
and  cargo  as  prize,  reserving  the  consideration  of  the  question,  who  were  the  captors. 
It  is  agreed  on  all  hands,  that  since  the  passing  of  the  prize  acts  the  prize  court  has 
jurisdiction  to  determine  who  are  the  captors,  a  question  often  litigated  in  the  first 
instance.  If  there  be  no  doubt  but  that  the  ship  is  good  prize,  but  perhaps  great 
doubt  who  will  ultimately  turn  out  to  be  the  captors,  the  judge  pronounces  by  his  inter- 
locutory sentence  that  the  ship  is  lawful  prize,  and  thereupon  makes  many  convenient 
arrangements  for  the  benefit  of  those  who  shall  eventually  turn  out  to  be  the  captors, 
reserving  the  question  who  are  the  captors  for  future  consideration.  It  also  often 
happens,  that  there  are  no  parties  litigating  that  question  until  after  the  definitive 
sentence  has  been  pronounced  in  the  court  below.  The  strongest  of  two  or  more 
joint  captors  takes  possession  of  the  prize  at  sea,  carries  her  into  a  port  in  the  planta- 
tions, and  procures  her  to  be  condemned  there  to  himself  as  sole  captor.  The  joint 
captor  does  not  arrive  till  after  the  sentence  ;  he  may  then  interpose  his  claim,  and 
may  appeal,  and  have  the  benefit  of  his  claim  upon  the  hearing  of  the  appeal.  The 
etTect  of  the  appeal  is  to  suspend  the  force  of  the  sentence,  not  always  indeed  to  the 
extent  of  staying  the  execution,  for  in  certain  cases  the  execution  of  the  sentence  is 
directed  not  to  be  suspended.  But  from  the  moment  of  the  appeal  being  interposed, 
the  sentence  is  no  longer  final ;  on  the  contrary,  it  is  liable  to  be  reversed  in  part,  or 
in  the  whole.  At  what  period  then  shall  we  say,  that  the  sole  interest  and  property 
of  ships  or  goods  captured  by  the  navy  shall  vest  in  the  captors?  This  pjint  was  but 
indistirrctly  [541]  argued  at  the  bar.  It  was  rather  insinuated  than  argued,  that  in 
this  case  the  interest  and  property  vested  as  soon  as  the  judge  below  pronounced  his 
interlocutory  decree,  that  the  ship  was  good  prize,  reserving  the  question  who  were 
the  captors.  But  it  is  a  construction  of  the  statute  too  absurd  to  be  seriously  mairr- 
laiued,  that  the  property  which  by  the  express  words  of  the  statute  is  not  to  be  had 
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by  the  captors,  till  after  the  ship  shall  have  been  finally  adjudged  lawful  prize  to  his 
majesty,  should  vest  in  persons  of  a  certain  description  before  it  is  known  who  shall 
answer  that  description.  Does  this  interest  and  propeity  vest  as  soon  as  by  possibility 
it  could  vest,  by  the  effect  of  a  definitive  sentence  adjudj^ing  the  ship  to  be  prize,  and 
who  were  the  captors?  If  there  be  no  appeal,  it  may  then  vest.  But  suppose  an 
appeal  interposed  by  the  express  words  of  the  prize  act,  it  cannot  vest  until  after  the 
final  adjudication.  And  the  effect  of  an  appeal  being  such  as  I  have  stated  it  to  be, 
can  there  bo  said  to  have  been  a  final  adjudication,  while  an  appeal  is  depending? 
Shall  the  interest  and  property  vest  only  to  be  divested  if  the  event  of  the  appeal 
should  be  against  the  persons  first  adjudged  to  be  the  captors?  Such  a  construction 
is  not  necessary  to  eftecUuite  any  of  the  purposes  of  the  act,  and  is  not  simply 
unnecessary,  but  it  would  break  in  upon  the  general  course  of  proceeding  in  the  prize 
court,  and  frustrate  some  of  the  provisions  of  the  prize  acts  maiie  in  aid  of  the  authority 
of  that  court;  at  leist,  it  is  entirely  inconsistent  with  them.  It  is  not  necessary  to 
secure  the  prize  to  the  captors ;  for  I  take  it  to  be  clear,  and  it  was  so  slated  by  the 
civilians  and  agreed  by  the  Court  in  the  case  of  Smart  v.  JFolff  {'i  Term  Rep.  B.  K.  323), 
that  pending  the  suit  in  the  prize  court,  the  ship  atid  goods  aie  in  the  custody  of  the 
Court.  The  interests  therefore  of  all  those  who  are  concerned  in  the  capture,  are 
under  the  protection  of  the  Court.  We  do  not  want  to  be  intimately  acquainted  with 
the  course  of  proceeding  in  those  courts,  to  see  how  beneficial  this  principle  is  to  all 
the  parties  concerned  in  interest.  We  need  only  turn  to  the  prize  acts  to  see  the  use 
of  it  to  preserve  the  ship  and  cargo,  or  the  value  of  it,  to  those  who  shall  ultimately 
be  found  to  have  the  interest  and  property  in  it.  It  cannot  therefore  be  necessary  in 
order  to  give  effect  to  the  piize  [542]  acts,  that  the  property  should  be  vested  in 
any  person  before  the  final  adjudication.  And  when  I  refer  your  Lordships  to  the 
27th  Section  of  the  19  Geo.  3,  c.  67,  which  provided  that  in  certain  cases,  even  after 
sentence,  the  ship  and  cargo  may  be  delivered  up  to  the  claimant,  or  sold  by  the 
authority  of  the  Court  at  the  request  of  the  claimant,  your  hnrdships  will  see  how 
perfectly  inconsistent  with  the  plan  of  the  prize  act  this  notion  of  the  interest  and 
property  vesting  in  the  captors,  at  any  time  before  the  final  adjudication  in  the  court 
of  appeal,  will  be  found  to  be.  In  truth,  so  far  from  the  interest  and  property  vesting 
at  an  earlier  period,  the  legislature  by  the  words  "  until,  &c."  seems  to  have  cautiously 
guarded  against  its  being  so  understood. 

The  allegations  contained  in  this  declaration  respecting  the  appointment  of  the 
agents  directed  by  the  prize  acts  to  be  appointed  foi-  selling  prizes  and  distributing 
the  proceeds  among  the  captors,  their  powers,  proceedings,  and  the  conclusion  against 
the  authority  of  the  commissioners  of  prizes  to  interfere  with  them,  are  so  connected 
with  this  question  respecting  the  vesting  of  the  interest  and  property  in  the  captors, 
that  I  shall  consider  them  in  the  next  place.  Those  allegations  are,  "  that  Edward 
Taylor  since  deceased,  and  John  Pasley,  were  duly  appointed  agents  by  the  officers 
and  crews  of  the  several  ship  companies  of  the  said  squadron,  and  did  soon  after  the 
said  decree  of  the  said  4th  day  of  September  1782,  as  such  agents,  cause  the  said  ship 
called  the  '  Hoogskarpel,'  together  wiih  the  unclaimed  goods,  wares,  and  merchandizes, 
taken  in  and  on  board  the  same  to  be  sold,  and  did  receive  divers  large  sums  of  money, 
being  the  produce  of  the  same,  part  of  which  said  sums  of  money  was  distributed  by 
the  said  Edward  Taylor  and  John  Pasley  among  the  oflScers  and  crews  of  the  said 
squadron  under  the  command  of  the  said  George  Johnstone,  and  the  residue  thereof 
now  remains  in  the  hands  of  the  said  John  Pasley,  and  by  him  ought  to  be  distributed 
to  the  captors  aforesaid  in  payment  of  their  several  shares,  in  pursuance  of  the  said 
statute,  and  of  the  said  proclamation  of  our  said  lord  the  king.  And  whereas  the  said 
Rodham  did,  in  Easter  term,  in  the  twenty-eighth  year  of  the  reign  of  our  lord  the 
now  king,  in  the  court  of  our  lord  the  king  of  the  Bench  here  at  Westminster,  implead 
the  said  John  Pasley  in  a  certain  plea  of  trespass  on  the  case,  on  promises,  [543]  for 
the  purpose  of  recovering  from  the  said  John  Pasley  his  damages  by  him  sustained, 
by  reason  of  the  said  John  Pasley  having  neglected  and  refused  to  pay  to  him  his 
share  of  the  produce  of  the  said  ship,  and  of  the  goods  and  merchandizes  so  as  aforesaid 
taken  in  and  on  board  the  same,  and  so  as  aforesaid  condemned  as  lawful  prize  to  our 
said  lord  the  king,  and  which  said  plea  is  still  depending  in  the  said  court  of  the 
Bench  here  at  Westminster:  and  whereas,  the  said  commissioners  of  appeal  in  matters 
of  prize  have  not,  by  the  liw  of  this  realm,  any  power  or  authority  to  take  out  of  the 
hands  aud  possession  of  any  agent  or  agents  so  constituted  as  aforesaid,  the  money 
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arising  from  the  sale  or  sales  of  any  ship,  vessel,  goods,  wares,  or  merchandizes,  taken 
from  the  said  States  General  of  the  United  Provinces,  or  their  subjects  during  the 
said  hostilities,  by  any  ship  or  vessel  of  war  in  his  majesty's  pay,  which  have  been 
finally  adjudged  lawful  prize  to  his  majesty  in  any  of  his  said  courts  of  Admiralty  in 
Great  Britain,  or  to  compel  them  to  bring  in  the  same,  &c." 

I  shall  not  quarrel  with  Pauley's  title  to  be  an  agent,  however  informally  it  may 
appear  to  be  stated,  nor  do  I  think  it  a  substantial  objection,  that  he  may  have  been 
appointed  before  any  interest  or  propeity  vested  in  the  persons  who  appointed  him  ; 
but  if  it  be  the  true  construction  of  the  prize  acts,  that  no  interest  or  property  vested 
in  the  navy  until  after  the  final  adjudication  by  the  commissioners  of  appeals,  it 
follows  that  his  proceeding  to  sell  and  to  distribute  part  of  the  proceeds  soon  after 
the  sentence  in  the  admiralty  court,  must  be  without  colour  of  authority.  In  this 
stage  of  the  proceedings,  the  agents  could  only  act  under  the  authority  of  the  prize 
court,  and  in  the  manner  in  which  such  agents  usually  do  act ;  for  I  tike  it  to  be 
clear,  in  point  of  fact,  that  agents  are  frequently  appointed  before  sentence,  and  that 
the  captured  ships  and  goods  are  left  under  their  care  and  management,  by  common 
assent. 

Acting  under  the  authority  of  the  prize  court,  they  would  be  to  account  to  the 
prize  court;  acting  without  the  authority  of  the  prize  court,  they  would  be  in  the 
condition  of  mere  strangers,  who  had  possessed  themselves  of  the  proceeds  of  a  prize, 
to  whom,  it  is  admitted,  a  monition  might,  and  ought  to  be  issued,  to  compel  them  to 
bring  in  those  proceeds.  The  allegations  [therefore,  which  respect  the  appointment  of 
agents  and  their  proceedings,  are  insufficient  in  law  to  warrant  the  concla-[544]-sion 
which  is  the  main  ground  of  this  prohibition,  that  the  commissioners  of  prize  appeals 
had  no  power  to  take  the  proceeds  of  this  ship  and  cargo  out  of  their  hands.  I  might 
add,  they  prove  the  direct  contrary.  The  case  here  is  the  stronger  against  the 
authority  of  these  agents,  inasmuch  as  upon  the  interposing  of  the  appeal,  there  was 
no  direction  that  the  execution  of  the  sentence  should  not  be  suspended  ;  so  that  the 
whole  effect  of  the  first  sentence  of  adjudication  became  inoperative  to  any  purpose 
whatsoever,  and  there  was  no  pretence  for  the  agents  assuming  to  act  by  virtue  of  it. 
If  we  turn  once  more  to  the  prize  acts,  and  take  a  view  of  those  sections  which  respect 
the  appointment,  powers  and  duties  of  these  navy  agents,  we  shall  find,  that  though 
perhaps,  as  I  have  before  observed,  they  may  be  appointed  before  the  final  adjudica- 
tion of  the  prize,  they  have  nothing  to  do  until  after  the  final  adjudication  has  taken 
place  ;  that  the  provisions  of  the  prize  act  are  in  perfect  conformity  to  the  powers  and 
authorities  vested  in  the  prize  court  up  to  that  periol,  and  that  they  are  consistent 
with  the  opinion  which  I  have  now  delivered  respecting  the  interest  and  property 
of  their  principals,  I  refer  to  the  31st  and  subsequent  sections.  By  the  31st  section, 
all  appraisements  and  sales  of  ships  or  goods  taken  by  the  navy  are  to  be  made  by 
the  agents,  which  must  be  appraisements  and  sales  after  final  adjudication  ;  for  all 
appraisements  and  sales  to  be  made  at  any  time  prior  to  the  final  adjudication,  are  to 
be  made  under  the  order  of  a  ju  ige  of  the  admiralty  court,  and  under  the  direction  of 
persons  to  be  appointed  by  claimants  as  well  as  captors.  By  the  33d  section,  they  are 
directed  to  register  their  powers  of  attorney  in  that  court  in  which  the  prize  shall  be 
condemned  ;  and  by  the  34th  section,  the  entry  is  to  contain,  among  other  things,  the 
date  of  the  condemnation.  I  will  not  fatigue  your  Lordships  by  going  through  the 
dift'erent  sections  which  give  powers,  or  impose  duties  upon  these  agents;  I  shall 
content  myself  with  stating  the  result,  viz.  that  they  all  respect  sales  in  order  to  dis- 
tribution, and  the  interests  of  Greenwich  Hospital  arising  out  of  those  sales.  The 
result  of  these  observations  upon  those  parts  of  the  declaration  which  respect  the 
interest  and  property  of  the  navy  as  captors,  and  the  powers  and  authorities  of  their 
agents,  is,  that  this  whole  case  rests  upon  two  fundamental  errors ;  the  first,  that  an 
interest  and  property  vested  in  the  navy  as  captors,  long  before  it  could  by  any 
possibility  vest;  the  second,  that  the  navy  agents  had  au-[545]-thority  under  the  prize 
acts,  to  take  upon  themselves  the  management  and  disposition  of  the  prize  long  befoie 
such  authority  could  be  derived  to  them.  When  this  is  distinctly  seen,  the  whole  falls 
to  the  ground.  Hitheito,  I  have  treated  the  case  as  if  the  navy  were  to  be  considered, 
as  they  are  stated  in  this  declaration  to  have  been,  the  sole  captors.  But  the  contrary 
is,  or  at  least  must  be  taken  to  be  upon  these  pleadings,  the  fact.  It  is  from  the 
sentence  only  that  we  can  collect  who  were  the  captors.  Your  Lordships  cannot  take 
cognizance  of  it  as  a  matter  of  fact  to  be  averred  in   pleading ;   it  is  a  matter    of 
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adjudication  by  a  court  of  exclusive  jurisdiction.  You  must  have  it  under  the  sanction 
of  the  judicial  autboiity  of  that  court,  or  no  notice  at  all  can  be  taken  of  it.  The 
averment  in  the  declaration  is  therefore  impertinent  and  must  be  rejected,  and  we 
must  look  at  the  sentence.  Looking  at  the  sentence,  and  not  having  the  assistance  of 
the  libel  and  the  rest  of  the  pioceedings  in  the  cause  which  might  have  explained  it, 
but  which  the  PlaintifT  has  not  thought  fit  to  introduce  into  his  declaration,  and  in  the 
character  in  which  I  now  address  your  Lordships,  I  dare  not  undertake  to  say  what 
this  sentence  is,  but  I  can  venture  to  say  what  it  is  not.  It  is  not  an  adjudication, 
that  the  navy  were  the  sole  captors  of  this  Dutch  ship.  The  Plaintiff,  therefore,  has 
failed  altogether  to  maintain  that  proposition.  If  it  could  be  of  use  to  him,  he 
might  possibly  succeed  in  an  attempt  to  prove  that  this  sentence  does  adjudge  that 
the  navy  were  joint  captors.  But  this  would  be  of  no  use  to  hira  in  this  cause.  It  ia 
not  the  case  which  he  makes  by  his  declaration,  and  if  it  were,  the  conclusion  in 
favour  of  the  jurisdiction  of  the  prize  court  with  respect  to  the  issuing  the  monition, 
would  be  irresistible.  The  prize  acts  would  then  be  quite  out  of  the  case,  which  would 
rest  entirely  upon  the  ordinary  jurisdiction  of  the  prize  courts.  As  joint  captors,  the 
navy  can  never  have  the  sole  interest  and  property  in  the  prize :  the  navy  agents 
cannot  have  the  sole  management  and  disposition  of  it.  The  prize  acts  have  not 
provided  for  the  case  of  joint  captors.  The  prize  courts  may  have  extended  the 
benefit  of  the  statutes  to  the  case  of  some  joint  captures,  by  an  equitable  arrangement 
and  distribution  which  has  been  submitted  to:  but  it  appears  to  me  to  be  perfectly 
impossible  to  found  a  right  to  the  sole  agency,  upon  a  joint  capture  :  and  indeed  I  do 
not  ap()rehend,  that  under  the  prize  acts  a  joint  agency  could  be  [546]  framed,  which 
would  bo  effectual.  The  consequence  of  all  this  is,  that  of  necessity  this  monition 
must  issue  in  order  to  execute  the  sentence,  if  we  understand  the  sentence  to  have 
adjudged  that  the  navy  were  joint  captors.  I  might  here  conclude  what  I  have  to 
offer  to  your  Lordships,  but  as  it  was  very  apparent  to  those  who  watched  the  course 
of  the  argument  at  the  bar,  that  in  truth  it  is  the  sentence  of  the  commissioners  of 
prize  appeals,  and  not  the  monition  which  is  the  real  ground  of  com[)laint,  it  may  be 
necessary  for  me  to  take  some  further  notice  of  it,  in  order  to  shew  your  Lordships 
that  every  complaint  against  the  sentence  must  be  laid  out  of  the  case.  You  are 
silting  here  in  a  court  of  error,  but  your  jurisdiction  is  now  confined  to  the  inquiry, 
whether  the  ground  stated  in  this  declaration  for  issuing  such  a  prohibition  as  that 
which  is  described  in  these  pleadings,  is  or  is  not  sufficient  in  law.  The  sentence  is  before 
your  Lordships  as  part  of  that  ground,  and  the  eflfect  of  it  in  that  view,  I  have  already 
stated.  But  it  is  before  your  Lordships  as  a  sentence  unirapeached.  The  complaint 
made  to  the  temporal  court  is  not  that  the  sentence  is  wrong,  which  indeed  the 
temporal  court  had  no  jurisdiction  to  correct  if  it  were  wrong,  nor  is  the  complaint 
that  the  sentence  was  an  excess  of  jurisdiction,  or  in  any  other  respect  a  ground  for 
prohibiting  the  prize  court  to  cany  it  into  execution.  The  case  in  the  declaration  is, 
that  upon  the  authority  of  the  sentence  coupled  with  the  other  matters  of  fact  and 
law  stated  in  the  declaration,  the  Plaintiff  is  intitled  to  ask,  that  the  proceeds  should 
not  be  taken  cut  of  the  hands  of  the  navy  agents  ;  and  the  Plaintiff  ciiinot  now  desert 
that  groui.d  when  he  finds  it  untenable,  and  take  up  an  objection  to  the  sentence. 
Your  Lordships  arc  not  a  court  of  oiigiual  jurisdiction  to  grant  prohibitions;  and 
indeed,  the  cause  and  the  parties  would  be  placed  in  a  very  singular  situation,  and  if 
there  could  now  be  a  prohibition  issued  to  prevent  the  carrying  this  sentence  into 
execution  ;  for  the  sentence  of  the  court  below  is  undoubtedly  reversed,  and  if  the  cora- 
loissioners  of  prize  appeals  were  to  be  prohibited  from  carrying  into  execution  the 
sentence  of  reversal,  there  would  in  effect  be  no  sentence  at  all,  and  the  crown,  the  navy, 
and  the  army,  as  far  as  I  see,  would  be  without  remedy.  In  the  course  in  which  the 
commissioners  of  prizes  are  proceeding,  regular  or  irregular,  the  proceeds  of  this  prize 
will  be  collected  ;  and  if  the  object  of  their  proceedings  be,  as  probably  it  is,  to  place 
the  fund  in  the  hands  of  the  crown,  the  [547]  honor  and  justice  of  the  crown  will  be 
ati  unfailing  resource  to  the  parlies. 

The  judgment  of  the  Court  of  King's   Bench,  reversing  that    of  the   Court   of 
Common  Pleas,  was  accordingly  affirmed. 
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Evans  against  Bkandee  and  Another.     Monday,  June  22Li,  1795. 

In  an  action  on  the  case  against  the  sheriff  for  taking  insufficient  pledges  in  replevin 
he  is  liable  in  damages  to  the  extent  of  double  the  value  of  the  goods  distrained, 
but  no  farther  (a). 

This  vpas  an  action  on  the  case  against  the  sheriff  of  Middlesex,  and  the  declaration 
stated,  that  the  Plaintiff  distrained  certain  goods  of  one  John  Hardwicke  for  arrears 
of  rent  amounting  to  131.  18s.  3d.  that  they  were  replevied,  and  a  plaint  levied  in  the 
county  court  which  was  removed  by  re.  fa.  lo.  into  this  court,  and  that  Hardwicke  had 
found  pledges  to  prosecute  and  also  for  a  return  of  the  goods,  if  a  return  should  be 
adjudged,  to  wit,  William  Chapman  and  George  Grove:  the  proceedings  were  then 
set  forth,  and  that  there  was  judgment  for  the  avowant  (the  now  Plaintiff),  for  a 
return  of  the  goods  and  581.  costs.  The  writ  de  retorno  habendo  was  then  stated, 
with  a  return  of  elongata.  And  the  Plaintiff  averred  that  the  Defendants  not  regard- 
ing the  statute  in  such  ease  made,  nor  the  duty  of  their  office,  &c.  &c.  did  not,  before 
the  replevying  and  delivering  the  said  goods  and  chattels  to  the  said  John  Hardwicke, 
take  from  him  pledges  sufficient,  as  well  for  the  said  goods  and  chattels  being  returned, 
if  return  thereof  should  be  adjudged,  as  for  the  said  John  Hardwicke  prosecuting  his 
said  plaint,  which  according  to  the  form  of  the  statute,  &c.  they  ought  to  have  done  ; 
and  tliat  the  said  William  Chapman  and  George  Grove  at  the  time  of  their  becoming 
pledges,  &c.  were  not,  nor  was  either  of  them  sufficient  to  answer  for  the  goods  being 
returned,  nor  for  the  value  of  them,  &c.  &c.  Whereby  the  Plaintiff  lost  the  benefit 
of  the  distress,  &o.  &e. 

At  the  trial  it  appeared  that  the  rent  in  arrear  was  131.  18s.  3d.,  the  value  of  the 
goods  distrained  171.  5s.  3d.,  the  costs  of  the  replevin  suit  581.  10s.,  of  the  retorn. 
habend.  41.  Is.  lOJ.,  and  the  penalty  of  the  bond  801.  ;  and  the  damages  given  by  the 
jury  were  761.  Os.  Id.  which  were  obviously  made  up  of  the  costs  of  the  replevin,  of 
the  retorn.  habend.  and  the  rent. 

[548]  A  rule  having  been  granted  to  shew  cause  why  the  damages  should  not  be 
reduced  to  the  amount  of  the  rent  in  arrear.  Bond,  Serjt.,  shewed  cause.  The  Plaintiff 
is  intitled  to  recover  a  satisfaction  to  the  extent  of  the  damages  found.  The  remedy 
by  distress  was  originally  substituted  in  lieu  of  the  forfeiture  of  the  land,  which  in 
the  strictness  of  the  old  feudal  law  was  occasioned  by  the  non-performance  of  the 
services.  Gilb.  Law  of  Distr.  2.  As  this  remedy  was  less  powerful  than  the  forfeiture, 
the  lord  was  intitled  to  keep  the  thing  distrained  till  the  tenant  offered  gages  and 
pledges  for  the  payment  of  the  rent,  or  the  performance  of  the  services.  But  not- 
withstanding the  offer  of  gages  and  pledges  if  the  lord  persisted  in  detaining  the 
distress,  the  tenant  was  obliged  to  resort  to  the  writ  of  replevin,  in  which  he  cam- 
plained  that  the  Defendant  bad  taken  and  unjustly  detained  the  goods  "against  gages 
and  pledges;"  the  form  of  which  is  still  preserved  in  declarations  in  replevin.  But 
in  this  case  the  lord  might  wage  his  law,  as  to  the  sufficiency  of  the  gages  and  pledges. 
Gilb.  Law  of  Distr.  90.  1  Reeve's  Hist.  47.  In  the  earliest  times  therefore,  the  law 
was  careful  to  make  the  remedy  by  distress  as  beneficial  to  the  lord  as  possible.  But 
it  frequently  happened,  that  by  allowing  the  tenant  to  replevy  the  goods  distrained, 
the  lord  was  deprived  of  the  benefit  of  the  distress,  for  if  the  tenant  sold  them  pending 
the  suit  and  became  insolvent,  the  lord  had  no  advantage  from  the  judgment  for  a 
return  :  for  the  pledges  to  prosecute  were  like  pledges  in  other  actions,  and  liable 
only  for  the  amercement  to  the  king  pro  falso  clamore.  In  consequence  of  this,  the 
Stat.  West.  2,  13  Ed.  1,  c.  2,  enacted,  that  the  sheriff  should  not  only  take  pledges  to 
prosecute,  but  also  to  return  the  cattle  if  a  return  should  be  adjudged.  If  there  was 
judgment  for  a  return  the  writ  de  retorno  habendo  issued,  to  which  if  the  sheriff 
returned  elongata,  the  avowant  might  have  a  scire  facias  against  the  pledges,  and  if 
they  shewed  no  good  cause,  a  special  writ  to  take  their  cattle  in  the  room  of  those 
that  were  eloined.  If  there  was  a  return  of  nihil  to  the  writ  against  the  pledges,  a 
scire  facias  lay  against  the  sheriff  to  recover  tot  averia.  2  Inst.  340.  Gilb.  Repl.  126. 
By  degrees  an  auxiliary  remedy  against  the  sheriff  was  introduced,  that  of  an  action 
on  the  case  for  taking  insufficient  pledges,  which  was  resorted  to  in  lieu  of  the  scire 
facias.     In  this  action,  which  sounds  entirely  in  damages,  the  avowant  was  intitled 

(a)  [Vide  ante,  p.  36,  note  (o).] 
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to  recover  the  same  satisfaction  as  be  would  have  had,  [549]  if  the  cattle  had  been 
returne<l  to  him  irreplevisable,  in  which  case  the  owner  could  not  have  them  delivered 
back  to  him  without  tendering,  not  only  the  arrearages  of  rent,  &c.  2  Inst.  341 
(which  &c.  may  include  damages,)  but  "all  that  was  due  upon  the  judgment  in  the 
avowry,"  ibid.  107.  And  when  there  is  judgment  for  the  avowant,  damages  and  costs 
are  due  to  him  by  the  provisions  of  the  stat.  21  Hen.  8,  c.  19.  However  therefore 
on  a  scire  facias,  the  responsibility  of  the  sheriff  might  be  limited  by  the  price  of  the 
beasts,  or  the  tot  averia  mentioned  in  the  stat.  West.  2,  c.  2,  yet  a  greater  latitude 
might  be  allowed  in  an  action  on  the  case,  from  the  nature  of  that  species  of  remedy. 
It  is  by  a  liberal  construction  of  the  statute  adopted  in  later  times,  that  an  action 
upon  the  case  is  holden  to  lie.  Ifi  Vin.  Abr.  400,  I'lvu'se  v.  Vattuon  («),  Bull.  N.  P.  60, 
ante,  39,  S.  C.  where  it  appears,  that  upon  searching  the  record  the  damages  were 
made  of  the  rent  in  arrear  and  the  costs  of  the  replevin.  So  also  in  Gibsim  v.  Burncll, 
C.  B.  30  Geo.  3  (cited  4  Term  Kep.  B.  li.  434),  Gould,  J.  before  whom  the  action 
was  tried,  held  that  the  Plaintiff  might  recover  the  costs  of  the  replevin  suit  as  well 
as  the  rent  in  arrear.  So  too  in  Ccmcanen  v.  Lelhbridge,  ante,  36,  this  Court  held,  that 
the  action  being  against  a  public  officer  for  a  neglect  of  the  duties  of  bis  office,  the 
Plaintiff  was  intitled  to  recover  the  whole  damages  sustained,  which  case  being 
subsequent  in  point  of  lime  to  Yea  v.  Ldhbridge,  4  Term  Hep.  B.  R.  433,  must  be 
taken  to  have  overruled  it.  Upon  the  same  principle  likewise  in  Richards  v.  Adm, 
2  Black.  1220,  the  Court  upon  motion  held  that  the  high  sheriff,  under-sheriff  and 
replevin  clerk,  were  all  answerable  for  the  sufficiency  of  the  pleilges,  and  ordered 
them  to  pay  the  rent  in  arrear  together  with  the  damages  and  costs. 

[Lord  Ch.  J.  As  the  bond  was  not  taken  in  double  the  value  of  the  goods  distrained 
according  to  the  directions  of  the  statute  11  Geo.  2,  c,  19,  was  it  good?] 

It  was  good  as  against  the  shorifl'.  Besides,  this  is  an  action  for  taking  insufficient 
pledges  on  the  stat.  West.  2,  c.  2,  not  insufficient  sureties  (c)  on  the  11  Geo.  2,  c.  19, 
and  there  is  no  particular  limitation  of  the  sum  in  which  those  pledges  shall  be  bound. 
The  bond  therefore  may  be  considered  as  taken  [550]  on  the  stat.  West.  2,  12  Mod. 
380,  The  Duke  of  Omwnd  v.  Brierley,  1  Lord  Raym.  278,  Bhickett  v.  Crissop. 

[Lord  Cb.  J.  The  sureties  under  the  stat.  11  Geo.  2,  c.  19,  seem  to  have  been 
substituted  in  lieu  of  the  pledges  under  the  stat.  West.  2.] 

Bond  was  going  on  with  his  argument,  when  the  Court  interfered  and  said,  that 
notwithstanding  the  late  determinations  on  the  subject,  the  good  sense  and  justice  of 
the  case  seemed  to  be,  that  the  sheriff  should  be  liable  no  farther  than  the  sureties 
would  have  been,  if  he  had  done  his  duty  and  taken  a  bond  under  the  stat.  11  Geo.  2, 
c.  19,  and  they  had  been  sufficient;  that  their  responsibility  was  limited  by  that 
statute  to  double  the  value  of  the  goods  distrained,  which  sum  ought  to  be  the 
measure  of  damages  against  the  sheriff.  The  Court  therefore  recommended  to  the 
counsel  on  both  sides  to  agree  to  reduce  the  sum  found  by  the  jury  to  that  level ;  in 
which  they  seemed  to  acquiesce.     The  rule  therefore  to  reduce  the  damages  to  the 

(a)  There  called  Rous  v.  Paiterson. 

(c)  Though  this  distinction  may  seem  at  first  sight  to  be  warranted  by  the  form 
of  the  declaration  in  this  case,  especially  if  compared  with  that  in  Conamen  v.  Leth- 
hridgc,  ante,  36,  which  followed  the  words  of  the  stat.  11  Geo.  2,  c.  19,  yet  it  is  in 
reality  without  foundation.  Before  the  passing  the  slat.  11  Geo.  2,  c.  19,  the  constant 
usage  wai  to  take  a  bonil  from  the  (iledgea  in  replevin,  on  the  stat.  West.  2,  c.  2,  the 
word  pleg'i  being  holden  to  be  synonymous  with  sureties,  according  to  Holt  and 
Treby  Cb.  J.  1  Lord  Raym.  278.  See  also  Lutw.  687.  Dalton,  Sher.  438,  ch.  113. 
But  the  sum  in  which  the  bond  should  be  taken,  appears  not  to  have  been  defined. 
To  make  the  security  more  effectual  by  fixing  the  responsibility  of  the  pledges,  and 
allowing  the  bond  to  be  assigned  with  a  view  to  prevent  vexatious  replevins,  was  the 
object  of  the  23d  section  of  the  stat.  11  Geo.  2,  c.  19,  which  has  rather  modified  and 
improved  the  former  security  than  created  a  new  one.  The  pledges  therefore  required 
by  the  stat.  West.  2,  c.  2,  and  the  sureties  by  the  11  Geo.  2,  c.  19,  are  in  effect  the 
same;  and  in  practice  no  more  than  one- bond  is  ever  taken.  It  seems  then  highly 
reasonable,  though  the  stat.  West.  2,  c.  2,  directs  that  the  sheriff  shall  be  answerable 
for  the  price  of  the  beasts  if  the  pledges  are  insufficient,  yet  since  the  stat.  11  Geo.  2, 
c.  19,  s.  23,  made  in  pari  materia  has  enlarged  the  security  to  a  given  extent,  tha^^  he 
should  be  liable  to  the  same  extent  in  an  action  on  the  case. 
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rent  in  aiiear  was  discharged,  and  another  rule  to  reduce  them  to  the  amount  of 
double  the  value  of  the  goods  distrained,  was 
Made  absolute. 

End  of  Trinity  Term. 

[In  the  last  Edition  of  these  Reports,  the  rules  of  Hilary  Term,  35  Geo.  III.  which 
will  be  found  at  441,  ante,  were  inserted  in  this  place.] 

[551]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Thirty-Sixth  Year  of  the  Reign  of  George  III. 

D'Eguino  against  Bewicke.     Saturday,  Nov.  7th,  1795. 

A  policy  of  insurance  is  effected  on  a  ship,  on  a  voyage  from  A.  to  C.  warranted  to 
depart  with  convoy  for  the  voyage.  The  convoy  appointed  is  to  B.  a  port  in  the 
course  and  near  to  C.  This  is  a  compliance  with  the  warranty,  and  the  under- 
writers are  liable,  the  ship  being  captured  in  the  passage  from  B.  to  C.  The  term 
convoy,  in  a  policy,  means  such  a  convoy  as  shall  be  appointed  by  government  (ra)'. 

This  was  an  action  on  a  policy  of  insurance,  the  facts  of  which  were  the  following : 
— The  policy  was  effected  September  10th  1793,  on  goods  on  board  the  ship  "Little 
Betsey,"  on  a  voyage  at  and  from  London  to  St.  Sebastian  in  Spain,  warranted  to 
depart  with  convoy  for  the  voyage.  No  convoy  was  appointed  directly  to  St. 
Sebastian,  but  on  the  7th  of  November  the  ship  sailed  from  Spithead,  under  convoy 
of  a  squadron  of  frigates,  the  commander  of  which  had  orders  from  the  admiralty, 
"  to  take  with  him  the  '  Dido '  frigate  and  '  Weazle '  sloop  of  war,  and  proceed  to 
Gibraltar,  and  to  take  with  him  the  trade  bound  to  Gibraltar,  and  also  such  ships  as 
should  be  at  Spithead  bound  to  Bilboa,  and  to  detach  the  'Weazle'  with  the  latter, 
with  orders  to  see  them  safe  to  Bilboa,  and  after  so  doing,  to  return  to  England, 
taking  under  his  convoy  such  vessels  as  he  should  find  at  Bdboa  bound  for  England." 
On  the  29th  of  November  the  commodore  made  a  signal  for  the  "Weazle"  to  part 
company,  and  take  with  her  such  ships  as  were  bound  to  Bilboa  and  St.  Sebastian, 
the  captain  [552]  of  the  "  Weazle  "  having  had  previous  instructions  from  the  com- 
modore "  to  take,  when  the  signal  to  part  company  should  be  made,  the  vessels  bound 
to  Bilboa  and  St.  Sebastian  under  his  convoy,  and  see  them  in  safely  off  Bilboa,  there  to 
inquire  if  there  were  any  vessels  bound  to  England,  and  to  take  any  such  under  his 
convoy  to  Spithead."  The  "  Weazle  "  accordingly  left  the  rest  of  the  fleet,  taking  the 
"  Little  Betsey  "  and  other  ships  under  convoy  for  Bilboa  and  Sebastian,  but  soon  after 
parted  from  them  in  chace  of  a  strange  ship,  and  did  not  afterwards  join  them.  The 
"Little  Betsey  "  arrived  in  safety  off  Bilboa,  which  was  in  her  course  to  St.  Sebastian, 
but  was  taken  by  the  French  in  her  passage  between  the  former  port  and  the  latter. 

At  the  trial,  it  was  objected  that  the  warranty  had  not  been  complied  with,  the 
convoy  being  only  to  Bilboa  ;  but  the  Lord  Chief  Justice  left  it  to  the  Jury  to 
determine  whether  there  was  not  a  sufficient  convoy  within  the  meaning  of  the  policy, 
and  a  verdict  was  found  for  the  Plaintiff. 

A  new  trial  was  now  moved  for  by  Le  Blanc,  Serjt.,  who  contended  that  warranties 
were  to  be  strictly  construed,  that  there  was  a  noncompliance  with  the  warranty 
in  this  case,  and  the  Plaintiff  was  therefore  not  entitled  to  recover  :  that  however  near 
the  port  of  St.  Sebastian  might  be  to  Bilbja(a)-,  the  principle  was  the  same,  and  a 
convoy  to  Bilboa  could  no  more  ba  construed  to  be  a  convoy  to  St.  Sebastian,  than  a 
convoy  to  the  Cape  of  Good  Hope  would  be  a  convoy  to  the  East  Indies  :  and  he  cited 
the  case  of  Hihhert  v.  Pigou,  Parke's  Insurance,  339. 

BULLER,  J.  The  case  of  Hihbeii  v.  Pigou  is  not  apf)licable  to  this,  for  there  a  convoy 
was  appointed  and  actually  sailed  from  Jamaica  to  England.     As  to  my  Brother  Le 

(a)'  [Vide  De  Garay  v.  Claggel,  Park.  Ins.  455,  6th  edit.  Axtdleij  v.  Duff,  2  Bos.  & 
Pidl.  111.] 

(o)'  From  the  nearness  of  St.  Sebastian  to  Bilboa,  it  seems  that  if  the  "  Weazle  " 
had  continued  in  company  with  the  convoy,  she  would  have  afforded  protection  to 
ships  going  to  both  ports. 
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Blanc's  instance  of  a  convoy  to  the  Cape  of  Good  Hope,  I  entirely  differ  from  bim  in 
that  point,  for  if  Government  thought  a  convoy  to  the  Cape  was  a  sufficient  protection 
to  the  East  India  trade,  and  the  usage  were  for  the  East  Indi;i  ships  to  sail  with  a 
convoy  only  to  the  Cape,  and  to  consider  that  as  the  East  India  convoy,  and  no  other 
convoy  was  appninted  to  the  East  Indies,  I  should  hold  that  the  warrant)'  was  com- 
plied with;  though  I  agiee,  that  if  there  were  another  convoy  to  the  East  Indies,  it 
would  be  otherwise.  The  [553]  captain  of  a  merchant  ship  has  nothing  to  do  with, 
nor  can  he  know  the  instructions  from  the  Admiralty  to  the  King's  officers,  but  must 
take  such  convoy  as  he  finds.  I  am  therefore  of  opinion  that  there  is  no  ground  at 
all  for  this  motion. 

Heath,  J.,  of  the  same  opinion.  The  owner  of  a  ship,  when  he  makes  an  insurance, 
cannot  know  the  orders  of  the  Admiralty  respecting  convoys. 

liOOKE,  J.  The  ground  stated  by  my  Brother  Le  Blanc  seems  to  nie  to  be  more 
fit  for  the  Jury  than  the  Couit,  and  the  Jury  have  found  that  the  convoy  was 
sufficient. 

Lord  Ch.  J.  Eyre.     I  am  satisfied  with  the  finding  of  the  Jury. 

Rule  refused. 

QuiN,  Executrix  of  Quiu,  against  Keefe.     Thursday,  Nov.  19th,  1795. 

The  Court  will  not  discharge  a  Defendant,  who  is  holden  to  bail  for  a  debt  contracted 
in  this  country,  out  of  custody,  on  a  common  appearance,  on  an  affidavit  of  his 
having  become  a  bankrupt  in  Ireland,  and  there  obtained  his  certificate,  but  will 
put  him  to  plead.  But  a  gerjoral  plea  of  bankruptcy  in  Irelanil,  referiing  to  an 
Irish  act  of  parliament,  and  concluding  to  the  country  (in  a  mode  similar  to  that 
given  by  stat.  5  G.  2,  c.  30,  s.  7,  to  bankrupts  in  England)  is  clearly  bad  (a). 

The  testator  and  the  Defendant  both  being  resident  in  this  country,  the  Defen- 
dant contracted  a  debt  to  the  testator  for  work  and  labour,  for  which  the  executrix 
held  him  to  bail.  Upon  this  a  rule  was  obtained  to  shew  cause  why  he  should 
not  be  discharged  on  entering  a  common  appearance,  on  the  ground  that  he  had 
become  a  bankrupt  in  Ireland,  and  there  obtained  a  certificate. 

Lo  Blanc  shewed  cause.  Ireland  is  clearly  a  foreign  country,  and  there  is  no 
instance  of  a  certificate  or  any  thing  analogous  to  it,  in  a  foieign  country,  being 
allowed  to  be  a  bar  to  the  recovery  of  a  debt  contracted  here  ;  for,  according  to 
the  opinion  of  Lord  Talbot,  a  certificate  here  would  be  no  bar  to  such  recovery 
in  the  Plantations.  Beawe's  Lex  Merc.  531,  last  edit.  If  the  debt  had  arisen  in 
Ireland,  and  the  party  had  obtained  his  certificate  in  that  country,  the  courts  here, 
by  the  courtesy  of  nations,  would  give  effect  to  it,  if  the  PlainliflT  were  to  attempt 
to  enforce  the  contract  here.  But  it  is  totally  a  different  thing  when  the  debt  is 
contracted  in  this  country,  and  the  debtor  attempts  to  evade  the  payment  of  it,  by 
withdrawing  himself  to  a  foreign  country,  there  becoming  a  binkrupt,  and  then 
setting  up  the  bankrupt  laws  of  that  country  as  a  defence.  But  at  all  events  the 
Court  will  not  interfere  in  a  summary  way,  but  will  put  the  defendant  to  plead. 

Adair,  Serjt.,   contri.     The  operation  of  bankrupt  laws   in  foreign  countries  is 

(a)  [Where  a  debt  is  contracted  in  a  foreign  country,  a  discharge  according  to  the 
law  of  that  country  is  a  bar  to  an  action  brought  in  our  own  courts,  Ballaniine  v.  Golding, 
Co.  B.  L.  347,  1st  edit.  PoHer  v.  Brown,  5  East,  124.  But  not  where  l)y  the  foreign  law 
the  lemedy  only  is  barred,  Williams  v.  Jones,  13  East,  439  ;  and  a  foreign  bankruptcy 
and  certificate  is  no  bar  to  a  demand  for  a  debt  contracted  in  England,  Smith  v. 
Buchanan,  1  East,  6.  Leivis  v.  Otven,  4  B.  &  A.  654.  But  on  the  construction  of  the 
statute  54  G.  3,  c.  137,  it  has  been  held,  that  a  debt  contracted  in  England  by  a  trader 
residing  in  Scotland,  is  barred  by  a  discharge  under  a  sequestration  issued  in  conformity 
to  that  statute,  in  like  manner  as  debts  contracted  in  Scotland,  Sedaway  v.  Hay,  2  B. 
&  C.  12.  See  also  Odwin  v.  Forbes,  1  Buck,  57,  and  the  judgment  in  the  same  case, 
reported  by  J.  Henry,  Esq.  The  Rnyal  Bank  of  Scotland  v.  Cuthhert,  1  Rose,  462.  That 
the  Court  will  not  discharge  the  Defendant  upon  motion,  on  the  ground  of  a  foreign 
certificate,  but  will  put  him  to  plead  bis  discharge,  see  Philpotls  v.  Reed,  1  Brod.  & 
Bing.  13.  Bamfield  v.  Anderson,  5  B.  Moore,  331.  Whittingham  v.  De  la  Rieu, 
2  Chitty's  Rep.  53.     Earlier  v.  Languishe,  id.  55.] 
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allowed,  to  many  purposes,  to  have  effect  here,  [554]  and  the  bankiupt  laws  of  England 
are  adopted  in  Ireland.  Upon  this  princij  le,  in  a  case  cf  Ly7ich  v.  M'Ktnny,  where 
the  Defendant,  having  contracted  a  debt  in  Ireland,  came  to  London,  there  entered 
into  partnership  with  one  Kay,  and  afterwards  became  a  bankrupt  and  obtained 
his  certificate,  but  an  Irish  creditor,  having  discovered  his  residence  in  England, 
came  here  and  held  him  to  bail,  Mr.  Justice  Aston  made  an  order,  dated  August  21, 
1776,  to  discharge  him  on  filing  common  bail,  on  an  affidavit  that  the  debt  became 
due  previous  to  the  issuing  the  commission,  and  his  obtaining  his  certificate. 

Lord  Chief  Justice.  The  ground  ought  to  be  perfectly  plain  where  the  Court 
is  called  upon  to  interfere  in  a  summary  way.  If  there  is  the  least  doubt,  the  party 
must  put  the  matter  upon  record  by  pleading.  I  agree  with  the  distinction  made  by 
my  Brother  Le  Blanc,  between  the  cases  of  a  debt  contracted  in  a  foreign  country  and 
here,  for  by  changing  the  forum  the  parties  do  not  change  the  nature  of  the  thing. 
But  we  cannot  decide  the  question  on  this  application. 

BuLLER,  J.  It  is  enough  to  say  against  this  motion,  that  the  point  is  new  in  this 
court.  It  is  not  new  in  the  King's  Bench,  though  I  do  not  know  that  there  is  any 
case  in  print  on  the  effect  of  a  certificate  in  Ireland  upon  a  debt  contracted  here. 
As  to  the  order  which  Mr.  J.  Aston  is  stated  to  have  made,  in  that  case  the 
Defendant  carried  on  trade,  and  became  a  bankrupt  here,  and  the  debt  might  have 
been  proved  under  the  commission  here. 

Rule  discharged. 

In  consequence  of  the  refusal  of  the  Court  to  interfere,  the  Defendant  pleaded 
"For  a  general  plea  in  this  behalf,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided  (being  the  act  of  parliament  after  mentioned),  that  he  the  said 
Defendant  after  the  24th  day  of  June  1772,  mentioned  in  a  certain  act  of  parliament, 
intilled  '  An  Act  to  Prevent  Frauds  committed  by  Bankrupts,'  passed  in  a  certain 
parliament  of  our  lord  the  now  king  of  this  kingdom  of  Ireland,  holden  at  Dublin  in 
the  said  kingdom  of  Ireland,  in  the  11th  and  12th  years  of  the  reign,  &c.  to  which 
said  parliament  the  right  and  authority  of  making  laws  in  this  behalf  in  the  said 
kingdom  of  Ireland  belonged,  and  before  the  suing  out  the  original  writ  of  the 
Plaintiff,  to  wit,  on  the  26th  of  July  1793,  at  Dublin  [555]  aforesaid,  became  a  bank- 
rupt, within  the  intent  and  meaning  of  the  said  statute,  and  of  other  the  laws  then 
and  now  in  force  in  the  kingdom  of  Ireland  concerning  bankrupts,  to  wit,  at  London, 
&c.  and  that  the  said  several  causes  of  action  aforesaid  did  accrue  before  such  time  as 
the  Defendant  so  became  a  bankrupt  as  aforesaid,"  and  concluded  to  the  country. 

At  the  trial  at  Guildhall  a  case  was  reserved,  stating  the  facts  above  mentioned, 
which  Le  Blanc  was  now  going  to  argue,  when  the  Court  observed  that  in  the  form 
in  which  the  plea  stood  upon  the  record,  it  was  clearly  bad,  and  therefore  the  Plaintiff 
was  entitled  to  judgment  without  entering  furiber  into  the  question. 

Postea  to  the  Plaintiff. 


Wilkes  against  Ellis.    Thursday,  Nov.  19th,  1795. 

Qu.  Whether  the  selling  goods  by  auction  within  the  city  of  London,  by  an  auctioneer 
who  has  paid  the  duty  of  203.  for  a  licence  required  by  the  stat.  17  Geo.  3,  c.  50, 
but  who  has  not  been  admitted  as  a  broker,  by  the  Court  of  Mayor  and  Aldermen, 
makes  him  liable  to  the  penalty  of  the  6  Ann.  c.  16,  for  acting  as  a  broker  without 
being  so  admitted  1     Semble  that  it  does  not. 

This  was  an  action  of  debt  brought  by  the  Chamberlain  of  London,  on  the  stat. 
6  Anne,  c.  16,  to  recover  the  penalty  given  by  that  statute  against  the  Defendant, 
for  acting  as  a  broker  within  the  city,  not  having  been  admitted  as  such  by  the  Court 
of  the  Mayor  and  Aldermen  ;  the  offence  being  laid  in  the  declaration  to  be,  that 
"  he  took  upon  himself  to  act  as  a  broker,  and  as  a  broker  for  a  certain  reward  to 
bim  to  be  therefore  given,  sold  by  auction  for  one  John  Bailey,  certain  goods  and 
chattels,  &c." 

The  evidence  at  the  trial  was,  that  the  Defendant,  who  was  a  freeman  and  livery- 
man of  London,  and  had  paid  the  duty  of  20s.  required  by  17  Geo.  3,  c.  50,  as  a 
licensed  auctioneer,  had  sold  the  goods  mentioned  in  the  declaration  by  public  auction 
for  Bailey   who  was    the  owner  of  them,  and  on  a  case  reserved,  the  question  was, 
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whether  the  Plaintiff  was  entitled  to  recover,  i.e.  whether  the  selling  goods  by  public 
auction  was  acting  as  a  broker,  within  the  meaning  of  the  statute? 

This  case  was  twice  argued  :  the  first  lime  by  Rose,  Serjt.,  Recorder  of  London, 
for  the  Plaintiff,  and  Cockell,  Serjt,  for  the  Defenilant ;  the  second,  by  Adair,  Serjt,, 
for  the  Plaintiff,  and  Le  Blanc,  Sorjt.,  for  the  Defendant.  On  the  part  of  the  Plaintiff 
the  arguments  were  the  following  :— 

The  Defendant  having  sold  goods  by  auction,  without  being  previou.sly  admitted 
as  a  broker  by  the  Court  of  Mayor  and  Aldermen,  has  incurred  the  penalty  of  251, 
given  by  the  statute  [556]  G  Anne,  c.  16,  the  words  of  which  are,  "That  all  persons 
that  shall  act  as  brokers  within  the  city  of  LondoTi  and  liberties  thereof,  shall  from 
time  to  time  be  admitted  so  to  do  by  the  Court  of  Mayor  and  Aldermen  of  the  said 
city  for  the  time  being,  under  such  restrictions  and  limitations  for  their  honest  and 
good  behaviour,  as  that  court  shall  think  fit  and  reasonable."  Now  a  broker  is  a 
person,  who  for  a  reward  makes  a  transfer  of  property,  whether  the  transfer  be  by 
private  contract  or  public  sale.  There  is  nothing  in  the  mode  of  selling  by  auction 
that  exempts  the  auctioneer  from  the  capacity  and  situation  of  a  broker,  which  arises 
out  of  the  nature  of  a  sale.  Thus  the  word  audio  in  classical  language  means  a  sale 
by  a  broker,  and  auclionem  vendere(a)  is  used  in  that  sense  by  Cicero  in  oralione 
pro  P.  Quintio.  Ainsw.  Diet.  Thus  too  in  legal  phraseology  the  term  auxionarii  is 
interpreted  to  mean  "brokers."  Blount's  Law  Diet.  And  in  Spelman's  Glossary, 
auctionarii  are  described  to  be  "qui  publicis  subhastationibus  prsesunt,"  "  propolse, 
quos  Angliefe  brokers  dicimus." 

In  Jacob's  Law  Diet,  the  word  brokers  is  rendered  "  broearii  et  auctionarii,"  and 
auctionarii  "  sellers  or  retailers,  but  more  properly  brokers." 

And  in  the  several  acts  of  parliament  lo  regulate  the  business  of  brokers,  they  are 
described  to  be  persons  who  make  bargains  and  contracts  between  other  persons, 
concerning  their  goods  and  merchandize.  1  Jac.  1,  c.  21.  8  &  9  \V.  3,  c.  20,  s.  60. 
8  &  9  \V.  3,  c.  32.  10  Anno,  c.  19,  s.  121.  6  Geo.  1,  c.  18,  s.  21.  3  Geo.  2,  c.  31. 
7  Geo.  2,  c.  8,  s.  8.  Which  description  clearly  comprehends  an  auctioneer,  who  is  an 
agent  both  for  the  buyer  and  seller.  Upon  this  principle,  that  broker  is  a  generic 
term,  including  ail  persons  who  make  bargains  for  the  sale  of  properly,  many  cases 
have  been  decided.  Thus  in  Boswarih  v.  Macliado,  cor.  Lee,  Ch.  J.  (at  Guildhall, 
Sittings  after  Trinity  Term  1745),  it  was  holden  that  a  person  who  sold  South  Sea 
stock,  was  a  broker  within  the  meaning  of  the  statute  6  Anne,  c.  16.  So  also  was  the 
case  of  Janson  v.  Green,  4  Burr.  2103.  If  it  should  be  said,  that  the  stat.  17  Geo.  3, 
c.  50,  imposes  upon  [557]  auctioneers  in  London  and  Westminster,  an  annual  duty 
of  203.  for  a  licence,  unless  they  are  also  authorized  by  the  Mayor  and  Aldermen  of 
London,  to  act  as  brokers  within  the  city,  in  which  case  the  duty  is  only  5s.,  and 
therefore  that  the  two  characters  are  distinct  and  independent  of  each  other,  or  at 
least  that  an  auctioneer  who  has  paid  the  duty  of  20s.  is  not  obliged  to  pay  a  farther 
duty  to  the  City  of  London,  it  is  to  be  observed,  that  this  statute  is  merely  a  revenue 
act,  the  solo  object  of  which  is  the  raising  a  tax  for  Government;  that  it  did  not  mean 
to  infringe  the  rights  of  the  city,  nor  can  it  alter,  in  whatever  manner  it  may  be 
worded,  the  nature  of  the  business  of  auctioneer  and  broker,  and  make  things  different, 
which  are  substantially  the  same.  So  general  indeed  has  been  the  conviction  that 
auctioneers  were  within  the  meaning  of  the  stat.  6  Anne,  c.  16,  that  the  constant  usage 
in  the  city  has  been,  for  them  to  be  admitted  as  brokers  by  the  court  of  Mayor  and 
Aldermen. 

On  the  part  of  the  Defendant  the  arguments  were  the  following.  The  true  defini- 
tion of  a  broker  is,  that  of  a  person  who  makes  a  piivate  bargain  between  other  persons, 

(a)  The  Latinity  of  this  phrase  auctionem  vendere  is  so  very  doubtful,  that  the 
commentators  on  Tully,  with  great  reason,  conjecture  that  the  text  in  this  place  is 
imperfect.  But  however  that  may  be,  it  is  manifest  in  many  other  parts  of  the 
oration,  that  the  sale  alluded  to  was  a  public  sale  by  auction,  and  not  such  a  one  as 
would  answer  to  the  modern  description  of  a  sale  by  a  broker.  Thus  in  a  preceding 
page  it  is  .said,  "Auctionem  in  Gallia  P.  hie  Quititius  Narbone  so  facturura  esse  pro- 
scribit  earum  rerura,  qute  ipsius  erant  privata;.  Ibi  tum  vir  optimus  Sextus  Nsevius 
hominem  multis  verbis  deterret,  no  auctionetur ;  eum  non  ita  commodfe  posse  eo 
tempore,  quse  proscripsisset,  vendere."  And  after  a  few  sentences,  "auctionem  velle 
facere  desistit." 
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but  not  a  public  one,  Cowel's  Interpr.  In  tbe  stat.  1  Jac.  1,  c.  21,  he  is  described  to 
be  a  person  who  makes  bargains  between  merchant  and  merchant.  A  broker  also  both 
buys  and  sells,  but  an  auctioneer  only  sells.  A  broker  therefore  is  essentially  different 
from  an  auctioneer.  Brokers  too  are  subject  to  the  bankrupt  laws  by  the  provision  of 
the  stat.  5  Geo.  2,  c.  30,  s.  39.  But  auctioneers  are  not  included  in  that  provision. 
With  respect  to  the  definitions  given  in  the  several  dictionaries,  as  they  all  differ  from 
each  other,  perhaps  theie  is  little  reliance  to  be  placed  on  any. 

By  a  charter  of  Ed.  3,  no  persons  were  to  be  brokers,  but  such  as  were  chosen  by 
the  merchants  belonging  to  the  mysteries  in  which  they  were  to  act,  which  corresponds 
with  the  recital  of  the  stat.  1  Jac.  1,  c.  21,  but  which  never  could  be  extended  to 
auctioneers.  By  a  charter  also  of  Hen.  7,  confirmed  by  Car.  1,  the  business  of  selling 
by  auction  was  confined  to  an  officer  called  an  Outroper  (a)',  and  all  other  persons  were 
prohibited  from  selling  goods  or  merchandize  by  public  claim  or  outcry.  But  long 
before,  and  at  that  time,  brokers  exercised  their  trade  in  the  manner  described  in  the 
stat.  1  Jac.  [558]  1,  c.  21.  The  two  characters  were  therefore  different  at  that  time, 
and  the  difference  between  them  is  most  evidently  recognized  by  the  stat.  17  Geo.  3, 
c.  50,  which  varies  the  duty  to  be  paid  for  a  licence,  according  to  the  circumstance  of 
the  auctioneer  being  admitted  a  broker  or  not,  and  therefore  implies  that  it  is  not 
necessary  for  him  to  be  so  admitted,  unless  he  acts  as  a  broker,  as  distinguished  from 
an  auctioneer. 

The  Court  seemed  disposed  to  be  of  opinion  in  favour  of  the  Defendant,  but  they 
intimated  a  wish  for  some  precise  information,  whether  before  the  passing  the  stat. 
17  Geo.  3,  e.  50,  auctioneers  were  liable  to  be  called  upon  to  be  admitted  as  brokers, 
and  whether  in  fact  the  usage  was  for  them  to  be  so  admitted. 

However,  on  a  subsequent  day,  before  any  farther  steps  were  taken,  Adair,  after 
stating  that  he  had  consulted  his  clients  on  the  subject,  moved  to  discontinue  the 
action,  evidi-ntly  from  an  apprehension  that  the  judgment  of  the  Court  would  be 
against  him,  an(l  a  precedent  established  unfavourable  to  the  revenues  of  the  corpora- 
tion of  London. 

heave  to  discontinue  was  accordingly  granted,  upon  an  undertaking  not  to  bring 
any  fresh  action  against  the  Defendant. 

Da  Costa  against  Ledstone.     Thursday,  Nov.  19th,  1795. 

Judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial,  cannot  be  moved  for 
till  the  third  term  after  that  in  which  issue  is  joined  ;  where  the  affidavit  is  general, 
that  issue  was  joined  in  that  term  (ay. 

Clayton,  Serjt.,  shewed  cause  against  a  rule  for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial  in  due  time  after  issue  joined.  The  issue  was  joined  in 
Trinity  terra,  the  application  therefore  he  said  was  premature,  and  ought  not  to  be 
made  till  the  third  term.  Baker  v.  Neioman,  ante,  vol.  i.  123.  Woulfe  v.  Sholls,  ibid. 
282.  In  some  instances  indeed,  the  Court  had  relaxed  the  rule,  where  it  appeared 
that  there  was  time  enough  for  the  plaintiff  to  have  proceeded  to  trial  in  the  same 
term  in  which  issue  was  joined.  Frampton  v.  Payne,  ibid.  65.  But  here  the  affidavit 
was  general,  that  issue  was  joined  in  Trinity  term.  Though  the  plaintiff  was  too 
late  to  give  notice  of  trial  in  the  present  terra,  yet  the  Court  would  not  anticipate  a 
default  which  they  had  refused  to  do,  on  a  similar  application,  last  term,  in  another  case. 

Le  Blanc,  Serjt.,  in  support  of  the  rule,  relied  on  the  practice,  which  he  contended 
to  be  that  this  motion  might  be  made  in  the  second  term.     But 

[559]  The  Court,  without  laying  any  stress  on  the  affidavit  being  general  (b),  said 
that  the  practice  was  now  settled,  that  the  Defendant  could  not  apply  for  judgment 
as  in  case  of  a  nonsuit  before  the  third  terra,  and  though  the  Plaintiff  was  too  late  to 
try  in  this  term,  they  would  not  punish  a  default,  before  it  was  actually  committed. 

Kule  discharged. 

{ay  This  was  suggested  by  the  Chief  Justice,  on  the  first  argument. 

[{ay  Vide  ante,  vol.  i.  p.  65,  note  {a).] 

(i)  Qu.  therefore,  whether  the  farmer  practice  of  giving  judgment  as  in  case  of  a 
nonsuit  in  the  second  term,  where  it  appeared  that  issue  was  joined  early  enough  in 
a  term  to  have  gone  to  trial  in  the  same  term,  be  done  away  by  this  decision  1 
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Turner  and  Another  against  Baynes.    Saturday,  Nov.  21st,  1795. 

[Referred  to,  Wilkinson  v.  Verity,  1871,  L.  R.  6  C.  P.  208.] 

Churchwardens  de  facto  may  maintain  an  action  against  a  former  churchwarden,  for 
money  received  by  him  for  the  use  of  the  parish,  thouj^h  the  validity  of  the  election 
of  the  PlaintifTs  to  the  office  be  doubtful,  and  though  they  be  not  the  immediate 
successors  of  the  Defendant. 

Assumpsit  by  the  churchwardens  of  the  parish  of  Stow  Market  in  SufTolk,  against 
a  former  churchwarden.  The  usage  of  the  parish  had  been,  for  the  vicar  to  choose 
one  churchwarden,  and  the  parishioners  the  other.  But  disputes  having  arisen,  both 
the  Plaintiffs  were  chosen  by  the  parishioners  at  Easter  1794,  and  continued  in  office 
until  Easter  1795;  during  which  time,  viz.  in  Hilary  term  1795,  the  action  was 
brought  against  the  Defendant,  who  had  been  churchwarden  from  Easter  1790,  to 
Easter  1791,  and  who  had  admitted  a  sum  of  money  to  be  in  his  hands,  on  the  balance 
of  bis  accounts  at  Easter  1791,  when  he  went  out  of  ofiBce. 

The  first  count  of  the  declaration  was,  for  money  bad  and  received  to  the  use  of 
the  PlaintifTs  as  churchwardens,  and  the  promise  to  them  as  churchwardens.  The 
second  for  money  had  and  received  to  the  use  of  the  inhabitants  of  the  s:iid  parish  of 
Stow  Market,  and  the  promise  to  the  PlaintifTs  as  churchwardens.  The  third  on  an 
account  state<l  with  the  PlaintifTs  as  churchwardens,  of  money  owing  from  the  Defen- 
dant to  them  as  churchwardens,  and  the  promise  accordingly.  The  fourth  on  an  account 
stated  with  the  Plaintiffs  as  churchwardetis,  of  money  owing  from  the  Defendant 
to  the  inhabitants  of  the  said  parish,  and  the  promise  to  the  Plaintiffs  as  church- 
wardens, and  the  breach  was  laid  to  the  damage  of  the  inhabitants  of  the  said  |)arish  (a). 

At  the  trial  before  Mr.  Justice  Ashburst  at  the  last  Suffolk  assizes,  the  Plaintiffs 
were  nonsuited,  chiefly  on  two  grounds,  1st,  That  they  were  not  duly  appointed 
churchwardens,  and  [560]  2ndly,  That  they  were  not  the  immediate  successors  of  the 
Defendant  iti  the  office. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit  should  not  be  set  aside, 
and  a  new  trial  granted.  Bond,  Serjt.,  shewed  cause. 

It  is  not  sufficient  to  maintain  this  action,  that  the  Plaintiffs  were  churchwardens 
de  facto,  but  they  ought  to  be  so  de  jure.  Thus  it  is  laid  down  4  Vin.  Abr.  527, 
Andrews  v.  Eagle,  that  if  there  be  a  churchwarden  de  jure  and  one  de  facto  in  the 
same  parish,  the  latter  cannot  justify  the  laying  out  or  receiving  money,  but  he  is 
accountable  to  the  former  :  he  is  no  more  than  another  man,  and  he  that  is  de  jure 
may  bring  an  indebitatus  assumpsit  against  the  other.  Here  the  custom  of  the  parish 
being  for  the  vicar  to  choose  one  churchwarden,  and  the  parishioners  the  other,  the 
election  of  both  by  the  parishioners  was  clearly  illegal,  and  therefore  the  PlaintifTs 
were  only  churchwardens  de  facto.  By  the  118th  Canon  the  office  of  all  church- 
wardens and  sidesmen  shall  be  reputed  to  continue  until  the  new  churchwardens  who 
shall  succeed  them  shall  be  sworn,  that  is  who  shall  lawfully  succeed  them.  But 
whether  they  were  duly  or  unduly  elected,  they  are  not  entitled  to  bring  the  action, 
not  being  the  immediate  successors  of  the  Defendant.  It  appears  from  4  Vin.  Abr. 
530,  and  1  Burn's  Ecclesiastical  Law,  381,  that  the  next  succeeding  churchwardens 
are  to  have  an  action  of  account  against  their  predecessors.  There  is  no  privity 
except  between  the  predecessors  and  the  immediate  successors,  and  the  law  will  not 
imply  an  assumpsit,  after  a  party  has  been  so  long  out  of  office  that  several  sets  of 
successors  have  intervened. 

Le  Blanc,  Serjt.,  on  the  other  side  was  stopped  by  the  Court,  who  were  very 
clearly  of  opinion  that  the  action  was  maintainable  by  the  PlaintifTs,  on  both  the 
grounds  taken  in  the  argument;  that  being  admitted,  and  sworn  into  the  office,  and 
acting  as  churchwardens,  the  Defendant,  who  was  a  wrong-doer  in  withholding  the 
money,  should  not  be  permitted  to  deny  their  right  to  bring  the  action  ;  and  that 
churchwardens  being  a  corporation  for  the  purpose  of  taking  care  of  the  goods  of  the 
church,  the  right  to  sue  for  money  withholden  from  the  parish  passed  from  one  set  to 

(a)  See  Cro.  Eliz.  145  and  179.  Hodman  v.  Ringwood,  4  Vin.  Abr.  525  (M.s), 
Whitmcn-e  v.  Bridges. 
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the  other,  it  being  perfectly  immaterial  whether  the  immediate  or  any  other  succeaaors 
of  the  Defendant  brought  an  action  which  was  not  founded  in  privity  between  them. 

Rule  absolute. 

[561]     Kinder  and  Another  against  Paris.     Tuesday,  Nov.  24th,  1795. 

To  an  action  brought  by  the  assignees  of  an  insolveni;  debtor,  to  recover  money  owing 
to  him  before  his  insolvency,  in  which  the  Plaintiffs  declare,  that  in  consideration 
of  the  money  being  due  to  the  insolvent,  the  Defendant  promised  to  pay  it  to  them 
as  assignees,  it  is  a  bad  plea  to  say  "  that  the  cause  of  action  first  accrued  to  the 
insolvent  before  the  Plaintiffs  became  assignees,  and  that  six  years  had  elapsed 
after  the  cause  of  action  first  accrued  to  the  insolvent,  and  before  the  suing  out  the 
writ  of  the  Plaintiffs."  Qu.  Whether  in  such  case  the  Defendant  might  plead,  that 
the  money  was  first  due  to  the  insolvent  more  than  six  years  before  the  action  was 
brought,  and  that  he  had  made  no  express  promise  to  the  Plaintiffs  within  six 
years  (a)'? — Qu.  also,  Whether  in  such  an  action  the  Plaintiffs  must  not  prove  an 
express  promise? — After  a  party  has  once  amended  on  a  demurrer,  the  Court  will 
not  give  him  leave  to  amend  again  on  a  second  demurrer. 

This  was  an  action  brought  under  the  stat.  33  Geo.  3,  c.  5,  by  the  assignees  of 
Arthur  Miller  an  insolvent  debtor  discharged  out  of  the  Fleet  prison,  as  indorsee  of 
a  bill  of  exchange  against  the  drawer.  The  first  count  of  the  declaration  stated  the 
drawing  of  the  bill,  the  acceptance  by  the  drawee,  the  indorsement  by  the  payee  to 
Arthur  Miller  before  the  Plaintiffs  became  such  assignees,  the  refusal  of  payment  by 
the  acceptor,  and  the  protest  for  non-payment  by  Miller,  of  all  which  premises  the 
Defendant  afterwards  and  before  the  Plaintiffs  became  such  assignees,  had  notice. 
By  reason  whereof  he  became  liable  to  pay  to  the  said  Arthur  Miller,  &e.,  and  being 
so  liable,  and  the  said  sum  of  money  afterwards  and  when  the  said  Arthur  Miller 
was  so  discharged  as  aforesaid,  and  the  said  Plaintiffs  became  such  assignees  as  afore- 
said, being  due  and  unpaid,  the  Defendant,  in  consideration  thereof,  afterwards  and 
after  the  Plaintiffs  became  such  assignees  as  aforesaid,  promised  to  pay  them  the  said 
sum  of  money,  &c.  There  was  also  a  count  stating  that  the  Defendant  was  indebted 
to  the  Plaintiffs  as  assignees,  for  money  paid,  before  the  Plaintiffs  became  assignees, 
by  Arthur  Miller  to  the  use  of  the  Defendant,  in  consideration  of  which  the  Defendant 
promised  to  pay  to  the  Plaintiffs  as  assignees,  &c.  :  and  a  similar  count  stating  the 
debt  to  the  assignees  for  money  had  and  received  by  the  Defendant,  before  the  Plaintiffs 
became  assignees,  to  the  use  of  Arthur  Miller,  and  a  promise  to  pay  to  the  Plaintiffs 
as  assignees  ;  and  the  breach  was  the  non-payment  to  the  Plaintiffs  as  assignees,  &c. 

Plea  after  the  general  issue.  "That  the  said  several  causes  of  action  in  the  said 
declaration  mentioned,  and  each  and  every  of  them  first  accrued  to  the  said  Arthur 
Miller  before  the  Plaintiffs  became  such  assignees  as  in  the  said  declaration  is  men- 
tioned, to  wit,  at  London,  &c.,  and  the  said  Defendant  further  saith,  that  six  years 
did  elapse  after  the  time  when  the  said  several  causes  of  action,  and  each  and  every 
of  them  first  accrued  to  the  said  Arthur  Miller,  and  before  the  day  of  suing  out  of 
the  [562]  original  writ  of  the  said  Plaintiffs  against  the  said  Defendant,  and  this,"  &c. 

To  which  plea  there  was  a  general  demurrer  (ay. 

(a)'  [The  proper  plea  in  this  case  appears  to  be  that  which  was  first  pleaded  by 
the  Defendant,  post,  p.  562,  note  (a),  and  upon  issue  joined  on  that  plea,  the  Plaintiffs 
might  give  evidence  of  an  acknowledgment  to  themselves,  within  six  years.] 

(a)2  As  the  pleadings  originally  stood,  the  plea  was  "that  the  Defendant  did  not 
undertake  and  promise  in  manner  and  form  as  the  Plaintiffs  complained  against  him, 
at  any  time  within  six  years  next  before  the  day  of  suing  out  the  original  writ  of  the 
said  Plaintiffs,"  &c. 

Replication.  "  That  at  the  said  several  times  when  the  said  several  causes  of  action 
in  the  said  declaration  mentioned,  accrued  to  the  said  Plaintiffs,  the  said  Defendant 
was  in  foreign  parts  beyond  the  seas,  to  wit,  at  Grenada  in  the  West  Indies,  and  there 
altogether  lived  and  resided,  and  continually  from  thenceforth  until  he  the  said 
Defendant  afterwards,  to  wit,  on  the  1st  day  of  June  1792,  returned  from  beyond  the 
seas  unto  this  kingdom  of  England,  to  wit,  at  London  aforesaid,  &c.  And  the  Plaintiffs 
further  said,  that  within  six  years  next  after  the  return  of  the  said  Defendant  from 
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In  support  of  the  demurrer  Heywood,  Serjt.,  argued  that  the  plea  was  no  answer 
to  the  fleclaration. 

In  all  the  counts  the  promise  is  stated  to  have  been  made  to  the  Plaintiffs,  and  as 
a  breach  of  promise  is  the  cause  of  action  in  assumpsit,  no  cause  of  action  at  all  could 
have  accrued  to  the  insolvent.  Non  assumpsit  infra  sex  annos  to  a  bankrupt,  is  no 
plea  to  assumpsit  by  the  assignees,  6  Mod.  131,  Parkins  v.  fFoollaston.  2  Stra.  919, 
Skimier  v.  Eebow.  But  if  the  original  debt  to  the  insolvent  be  taken  as  the  cause  of 
action  mentioned  in  the  plea,  yet  there  might  have  been  an  express  promise  to  the 
Plaintiff,  as  stated  in  the  declaration,  to  which  allegation  there  is  no  answer  in 
the  plea. 

Le  Blanc,  Serjt.,  contrc'i,  contended  that  the  demurrer  admitted  that  the  cause  of 
action  accrued  to  the  insolvent,  and  more  than  six  years  before  the  action  brought; 
an  express  promise  therefore  ought  not  now  to  be  insisted  on,  when  if  the  parties  had 
gone  to  trial,  they  would  have  had  nothing  to  rest  on  but  an  implied  promise,  raised 
on  a  consideration  which  is  admitted  to  be  within  the  statute  of  limitations.  If  it  were 
allowed  the  Plaintiffs  now  to  insist  on  an  express  promise,  they  would  succeed  on 
demurrer,  by  supposing  an  express  promise,  and  at  the  trial  by  supposing  an  implied 
one,  when  in  fact  there  was  neither,  and  the  Defendant  clearly  entitled  to  [563]  the 
benefit  of  the  statute.  Instead  of  demurring,  they  ought  to  have  replied  an  express  (a) 
promise  within  six  years,  on  which  fact  the  parties  might  have  gone  to  trial. 

Lord  Chief  Justice  Eyre  suggested  that  the  Defendant  might  have  pleaded  that 
the  debt  was  first  due  to  the  insolvent  more  than  six  years  before  the  action  was 
brought,  and  that  he  had  made  no  express  promise  to  the  Plaintiffs,  within  six  years. 

Buller,  J.,  seemed  to  think  the  Plaintiffs  must  prove  an  express  promise  at  the 
trial  (h). 

Le  Blanc  then  prayed  to  amend,  which,  as  the  Defendant  bad  amended  onco 
already,  was  refused. 

Judgment  for  the  Plaintiffs. 

beyond  the  seas  as  aforesaid,  to  wit,  on  the  1st  day  of  duly  1794,  they  the  said 
Plaintiffs  did  sue  out  their  original  writ  in  this  behalf,  against  the  said  Defendant,"  &c. 

Kejoinder,  "That  the  said  several  causes  of  action  above  mentioned,  and  each  of 
them  first  accrued  to  the  said  Arthur  Miller,  before  the  said  Plaintiffs  became  such 
assignees  as  aforesaid,  to  wit,  at  London  aforesaid.  And  the  Defendant  further  said, 
that  six  years  did  elapse  after  the  time  when  the  said  several  causes  of  action,  and 
each  and  every  of  them,  first  accrued  to  the  said  Arthur  Miller  and  before  the  day 
of  the  suing  out  of  the  original  writ  of  the  said  Plaintiffs." 

Special  demurrer,  "  Because  the  rejoinder  was  a  departure  from  the  plea,  which  it 
clearly  was  holden  to  be,  and  the  Defendant  had  leave  to  amend." 

(a)  But  Qu.  Whether  this  notion  of  replying  that  there  was  an  express  promise, 
can  be  reconciled  with  the  technical  precision  required  in  framing  the  language  of  a 
record  ]  Every  executory  agreement  is  in  itself  a  promise.  Slade's  rase,  4  Co.  92  b. 
Plowd.  182.  Yelv.  20.  Moore,  667.  And  when  it  is  said,  that  in  a  general  indebitatus 
assumpsit  the  law  raises  the  promise,  the  true  meaning  of  the  phrase  is,  that  from  the 
antecedent  debt  or  duty  the  law  presumes  that  the  Defendant  did  in  fact  promise  to 
pay,  which  presumption  he  can  only  repel  by  shewing  something  in  his  defence  which 
negatives  the  duty.  That  this  presumed  promise  is  in  contemplation  of  law  a  matter 
of  fact,  appeals  from  the  averment  in  the  declaration,  "  that  being  so  indebted,  &c.  he 
promised  to  pay,"  and  also  from  the  form  of  the  general  issue  non  assumpsit :  and 
accoiding  to  Lord  Holt,  "there  is  no  such  thing  as  a  promise  in  law,"  6  Mod.  131.  If 
this  be  so,  with  what  propriety  can  the  record  make  a  distinction  between  a  promise 
in  fact  and  a  promise  express?  After  stating  in  the  declaration  that  the  Defendant 
promiseil,  would  it  not  be  tautology  to  say  in  the  replication  that  he  expressly 
promised  ? 

(b)  [According  to  the  modern  cases,  an  acknowledgment  of  the  debt  woidd  be 
sufficient,  and  would  be  evidence  of  a  promise.  Hurst  v.  Parker,  1  B.  &  A.  92.  Pittam 
V.  Foster,  1  B.  &  C.  256.  Ward  v.  Hunter,  6  Taunt.  211,  2  Saund.  64  a.  (notes), 
5th  edit.] 
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EouLSTON  against  Clarke  and  Another.     Wednesday,  Nov.  25th,  1795. 

An  avowry  for  an  increased  rent,  on  a  demise,  for  every  acre  of  the  land  which  should 
be  converted  into  tillage,  is  supported  by  the  evidence  of  a  lease  for  a  term  of  years, 
with  a  covenant  to  pjy  the  increased  rent  for  every  acre  which  should  be  so  converted, 
during  a  part  of  the  term,  ex  gr.  for  the  last  three  years,  by  the  Stat.  11  Geo.  2, 
c.  19. 

Replevin  for  taking  the  goods  of  the  Plaintiff  on  the  2d  of  December  1794. 
1.  Avowry  for  a  distress  for  rent  arrear,  for  half  a  year  ending  at  Michaelmas  1794, 
under  a  demise  at  the  annual  rent  of  1301.  payable  half  yearly.  2.  Avowry  stated 
the  holding  to  be  under  a  demise,  at  the  yearly  rent  of  1301.  payable,  &c.  "and  also 
for  every  acre  of  the  said  demised  lands  and  premises  in  which,  &c.  which  should  be 
ploughed,  dug,  broke  up  or  converted  into  tillage,  or  sown  with  any  corn,  grain,  clover, 
or  seed  or  seeds  whatsoever,  above  or  more  than  one  third  part  thereof,  the  sum  of  31. 
as  an  increase  of  rent  payable,  &c.,  over  and  besides  the  yearly  rent  aforesaid,  and  so 
proportionably  for  every  greater  or  lesser  quantity  than  an  acre;"  and  because  the 
Plaintiff  had  dug  up  and  converted  into  tillage,  &c.  thirty-two  acres,  more  than  one- 
third  part,  &e.,  by  reason  whereof  481.  of  the  said  increased  rent,  being  at  the  rate  of 
31.  for  each  of  the  said  thiriy-two  acres,  became  due  and  payable  and  were  in  arrear, 
avows  the  taking,  &c.,  for  a  distress,  &c.     3.  Avowry  was  for  both  rents. 

[564]  Pleas  in  bar  to  the  1st  avowry,  lieiis  arrere ;  to  the  2d  the  same;  and  for 
further  plea,  that  the  Plaintiff  did  not  hold  by  virtue  of  any  such  demise,  &c. ;  and 
for  further  plea  that  he  did  not  break  up  and  convert  into  tillage  more  than  one- 
third,  &c. 

To  the  3d  avowry,  riens  arrere,  and  for  further  plea,  that  he  did  not  hold,  &c. 
On  which  pleas  issues  were  joined. 

At  the  trial,  which  came  on  at  the  last  assizes  at  Warwick,  before  Mr.  Baron 
Hotham,  a  lease  was  given  in  evidence,  dated  May  1st  1776,  for  twenty-one  years, 
reserving  a  rent  of  1301.  with  a  covenant  to  pay  for  every  acre  above  one-third  of  the 
whole  which  should  be  ploughed  or  converted  into  tillage,  during  the  three  last  years 
of  the  said  term,  31.  as  an  increase  of  rent  yeaily  duiing  such  three  last  years,  &c.,  by 
equal  portions,  over  and  besides  the  yearly  rent  before  reserved,  and  so  proportionably 
for  every  greater  or  less  quantity  than  an  acre. — The  learned  Judge  being  of  opinion, 
that  there  was  a  fatal  variance  between  the  avowries  and  the  lease  in  evidence,  with 
respect  to  the  last  three  years  of  the  term,  a  verdict  was  found,  under  his  direction, 
for  the  Plaintiff. 

A  rule  having  been  granted  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  granted, 

Le  Blanc,  Serjt.,  shewed  cause,  and  contended  that  the  avowry  ought  either  to 
have  been  general  under  the  statute  11  Geo.  2,  c.  19,  or  special,  as  it  must  have  been 
at  common  law ;  for,  prior  to  the  statute,  the  avowant  in  replevin  was  bound  to  an 
exact  statement  of  his  title  in  omnibus.  But  in  the  present  case  it  was  neither  one 
nor  the  other. 

But  the  Court,  without  hearing  the  other  side,  held  clearly  that  the  avowries  were 
good,  and  the  variance  immaterial,  it  being  sufficient  under  the  statute,  which  was 
made  to  prevent  the  necessity  of  setting  out  strictly  a  title  or  demise,  to  state  the 
general  effect  and  operation  of  it. 

Rule  absolute. 


[5^5] 


MuiLMAN  AND  ANOTHER  against  D'Eguino.    Wednesday,  Nov.  25th,  1795. 

[Followed,  Goiipy  v.  Harden,  1816,  7  Taunt.  162.] 

The  purchaser  of  a  foreign  bill  of  exchange  payable  at  a  certain  time  after  sight,  which 
is  publicly  offered  for  negotiation,  is  not  bound  to  send  it  by  the  earliest  opportunity 
to  the  place  of  its  destination.  There  is  no  fixed  time  when  a  bill  drawn  payable 
at  sight  or  a  certain  time  after,  shall  be  presented  to  the  drawee.  But  it  must  be 
presented  within  a  reasonable  time.  What  is  a  reasonable  time,  is  a  question  for 
the  jury  to  decide,  from  the  circumstances  of  the  case.  But  semble  that  if  the  holder 
of  a  bill  so  payable,  neither  presents  it  nor  puts  it  in  circulation,  he  is  guilty  of 
C.  P.  IV.— 23 
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laches,  and  cannot  recover  upon  it  (a).  It  is  sufficient,  if  notice  of  a  bill  drawn  in 
England  on  a  person  in  the  East  Indies,  being  dishonoured,  is  sent  to  England  by 
the  first  diiect  and  regidar  mode  of  conveyance,  whether  it  be  by  an  English  or  a 
foreign  ship:  the  holder  is  not  bound  to  send  such  notice  by  the  accidental,  though 
earlier  conveyance  of  a  foreign  ship  not  destined  to  this  country. 

Debt  on  bond,  the  condition  of  which,  after  reciting  that  Chamberlain  Goodwin, 
had  on  the  5th  of  Maroli  1793  in  London,  drawn  five  sets  of  bills  of  exchange,  four  in 
each  set,  on  Major  William  Palmer,  at  the  house  of  Messrs.  Palmer  and  Tucker  at 
Calcutta,  payable  to  the  Defendant  or  order  sixty  days  after  sight,  and  by  him  indorsed 
to  the  Plaintifls,  was,  that  if  the  said  five  sets  of  bills  of  exchange,  or  any  one  bill  of 
any  or  either  set,  should  be  returned  and  come  back  to  England,  duly  protested  for 
non-payment,  no  one  bill  of  that  set  having  been  paid,  and  if  the  said  Chamberlain 
Goodwin,  or  the  Defendant,  or  either  of  them,  their  or  either  of  their  executors,  &c. 
should  and  did  within  thirty  days  next  after  the  said  five  sets  of  bills  or  any  one  bill 
of  any  or  either  sot  so  returned  protested  for  non-payment  should  be  produced  with  a 
regular  protest  for  nonpayment  to  the  said  Chamberlain  Goodwin  and  the  Defendant 
or  either  of  them,  their  executors,  &c.,  or  notice  thereof  in  writing  left  at  their  or 
either  of  their  usual  place  of  abode,  pay  to  the  Plaintitrs  the  full  amount  of  such  bill 
or  bills  of  exchange  as  should  be  so  returned  with  protest,  &c.,  then  the  obligation  to 
be  void,  &c.,  which  beir)g  read,  &c.,  the  Defendant  pleaded  ; 

1.  That  not  any  one  bill  of  exchange  of  any  or  either  of  the  said  five  set  of  bills 
had  been  returned  and  come  back  to  England,  duly  protested,  within  the  true  intent 
and  meaning  of  the  condition. 

2.  That  the  Defendant  had  well  and  truly  paid  to  the  PlaintifTs  within  the  time  in 
the  condition  mentioned,  the  full  amount  oi  such  of  the  said  bills  as  had  been  returned 
with  protests  for  non-payment,  &c. 

3.  That  by  reason  of  the  neglect  and  default  of  the  PlaintifTs,  not  any  one  bill 
of  any  of  the  said  five  sets  was  presented  or  shewn  to  the  said  Major  William  Palmer 
at  the  house  of  Messrs.  Palmer  and  Tucker  at  Calcutta,  or  at  any  other  place,  within 
a  reasonable  time  next  after  the  drawing  ami  indorsing  of  the  same  respectively. 

4.  The  same  in  the  former  part  as  the  3d,  with  the  addition,  [566]  that  by  reason 
of  the  premises,  the  Defendant  had  not  notice  so  soon  as  he  otherwise  would  and 
ought  to  have  had,  that  the  said  Major  William  Palmer  would  not  accept  or  pay  the 
said  bills  or  any  of  them. 

5.  That  all  the  bills  of  the  said  five  sets,  which  were  returned  and  came  back  to 
England  protested  for  non-payment,  were  so  returned,  and  so  came  back  through  the 
default  of  the  PlaintifTs. 

Replication.  1.  That  one  bill  of  each  of  the  five  sets,  had  been  returned  and  come 
back  to  England,  duly  protested  for  non-payment,  within  the  true  intent  and  meaning 
of  the  condition,  concluding  to  the  country. 

2.  That  the  Defendant  had  not  paid  to  the  Plaintiffs  within  the  time  in  the  con- 
dition mentioned,  the  full  amount  uf  such  of  the  bills  as  had  been  returned  with  protests, 
&c.,  with  the  same  conclusion. 

3.  That  one  bill  of  each  sot  was  presented  to  Major  William  Palmer  at  the  house 
of  Palmer  and  Tucker  at  Calcutta,  within  a  reasonable  time  after  the  drawing  and 
indorsing,  &c.  with  the  same  conclusion. 

4.  That  one  bill  of  each  set  was  presented  to  the  said  Major  William  Palmer,  at 
the  house  of  Palmer  and  Tucker  at  Calcutta,  within  a  reasonable  time  after  the  drawing 
and  indorsing,  without  any  default  of  the  PlaintifT,  with  the  same  conclusion. 

5.  That  all  the  bills  of  the  five  sets  which  were  returned  and  did  come  back  to 
England  protested  for  non-payment,  were  not  so  returned,  and  did  not  so  come 
back  to  England,  through  the  neglect  or  default  of  the  PlaintifTs,  with  the  same 
conclusion. 

On  these  issues  a  verdict  was  found  at  Guildhall  for  the  Plaintiffs,  the  following 
being  the  facts  of  the  case.  On  the  .5th  of  March  1793,  the  bills  were  drawn  by 
Goodwin  on  Palmer  in  Calcutta,  in  favour  of  the  Defendant,  and  on  the  same  day 
indorsed  by  him  for  their  full  value,  in  a  course  of  negotiation  on  the  Royal  Exchange, 

(a)  [Goupy  V.  Harden,  7  Taunt.  159,  2  Marsh.  454,  S.  C.  Fri/  v.  Ilill, 
7  Taunt.  397.] 
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to  the  Plaintiffs,  who  had  previously  received  directions  from  Biderman  and  Co.  of 
Paris,  with  whom  they  bad  a  correspondence,  to  procure  bills  on  India.  The  Plaintiffs 
then  sent  advice  to  Biderman  and  Co.  of  their  having  procured  the  bills,  and  at  the 
same  time  drew  on  Biderman  and  Co.  for  the  amount  of  them,  by  way  of  indemnifying 
themselves,  and  requested  further  orders  as  to  the  persons  to  whom  the  bills  in  question 
should  be  indorsed.  On  the  17th  of  March  in  the  same  year,  Goodwin  wrote  general 
letters  of  [567]  advice  to  the  drawee,  which  were  sent  on  board  an  East  India  ship, 
which  sailed  with  several  others  from  Spithead  on  the  5th  of  April,  and  arrived  at 
Calcutta  early  in  September.  On  the  19th  of  Apiil,  Goodwin  stopped  payment.  On 
the  .30th  of  Apiil,  four  of  the  bills  were  indorsed  by  the  PlaintiflTs  (by  the  direction 
of  Biderman  and  Co.  from  whom  they  had  heard  in  the  mean  time,  and  who  had 
paid  the  bills  which  the  Plaintiffs  had  drawn  on  them  as  an  indemnity,)  to  the  order 
of  Deverin  of  Calcutta,  and  the  fifth  to  the  order  of  Pelon  of  the  same  place,  for  value 
in  account  with  Biderman  and  Co.  On  the  22d  of  May  the  bills  were  sent  to  India, 
by  another  fleet  of  Iiidiamen,  which  sailed  on  that  day,  and  arrived  in  the  Huguely 
river  on  the  3d  of  October.  On  the  5th  of  October  the  holder  of  the  bills  wrote  to 
the  drawee,  who  was  not  then  at  Calcutta,  informing  him  of  the  arrival  of  the  bills, 
and  requesting  his  acceptance  of  them,  which  by  letter  of  the  17th  of  October  he 
refused.  In  consequence  of  which  four  of  the  bills  were  protested  for  non-acceptance 
on  the  29th  of  October,  and  the  fifth  on  the  18th  of  November  1793.  Four  were 
protested  for  non-payment  on  the  1st  of  December  1793,  and  the  fifth  on  the  3d  of 
January  1794,  and  were  all  returned  by  the  first  English  ships  which  sailed  from 
India  on  the  23d  of  February,  and  arrived  in  England  in  July  1794.  But  it  also 
appeared,  that  the  Plaintiffs  had  leceived,  by  the  accidental  conveyance  of  a  foreign 
ship  not  bound  to  England,  a  letter  from  their  agents  at  Calcutta  (with  whom  the 
holders  of  the  bills  had  a  constant  communication)  dated  11th  December  1793, 
respecting  some  other  bills,  but  which  was  totally  silent  as  to  the  bills  in  question. 

A  rule  having  been  granted  to  shew  cause  why  there  should  not  be  a  new  trial,  the 
Lord  Chief  Justice  reported  the  evidence  as  above  stated,  and  said,  that  at  the  trial, 
the  material  questions  he  had  left  to  the  consideration  of  the  jury  were,  whether  the 
bills  were  presented  to  the  drawee  in  reasonable  time,  which  included  the  question 
whether  they  were  sent  from  England  in  reasonable  time,  and  also  whether  proper 
notice  had  been  given  to  the  Defendant  of  their  non-payment.  That  his  Lordship 
was  of  opinion  that  there  was  no  rule  of  law  to  fix  the  time  when  foreign  bills  should 
be  sent  to  the  place  of  their  destination,  and  that  the  Jury  were  to  determine  what 
was  reasonable  time  for  that  purpose.  That  under  the  particular  circumstances  of 
this  case,  he  thought  the  bills  had  been  transmitted  in  reasonable  time  to  Irjdia,  having 
been  originally  put  [568]  up  on  the  Exchange  for  negotiation,  and  therefore  liable  to 
be  delayed  here,  and  purchased  by  the  plaintiffs  as  the  agents  of  Biderman  and  Co., 
who  were  to  give  their  orders  for  the  disposal  of  them.  As  to  the  time  of  their  being 
presented  in  India  after  their  arrival  in  that  country,  there  was  no  evidence  to  shew 
that  they  were  not  presented  in  reasonable  time,  and  it  must  be  always  in  the  discretion 
of  the  holder  of  bills  drawn  payable  at  sight,  or  a  certain  time  after,  at  what  time 
they  should  be  presented.  That  with  respect  to  the  notice  of  the  bills  being  dis- 
honoured, it  appeared  that  due  notice  of  that  circumstance  had  been  given  to  the 
Defendant  in  this  case ;  for  it  would  be  too  strict  a  rule  to  lay  it  down  that  the  party 
in  India  should  be  bound  to  send  notice  to  England,  by  the  chance  conveyance  of  a 
foreign  ship,  and  that  in  this  instance  notice  had  been  sent  by  the  first  regular  ships 
which  sailed  from  Bengal  to  this  country. 

Le  Blanc,  Serjt.,  in  shewing  cause,  repeated  in  substance  the  observations  of  his 
Lordship  to  the  Jury. 

Adair  and  Heywood,  Serjts.,  on  the  other  hand  contended,  that  due  diligence  had 
not  been  used  (which  it  was  necessary  in  all  cases  for  the  holders  of  bills  of  exchange 
to  use)  either  in  sending  the  bills  to  India  by  the  first  ships  which  sailed  from  England 
after  the  indorsement  to  the  Plaintiffs,  and  which  delay  was  occasioned  by  their  seeking 
an  indemnity  for  themselves  from  Biderman  and  Co. ;  or  in  presenting  the  bills  in 
India  for  acceptance,  which  might  and  ought  to  have  been  done  by  the  holders,  without 
waiting  for  the  drawee's  letter  of  the  17th  of  October,  as  his  residence  was  known, 
though  he  was  absent  from  Calcutta ;  or  in  returning  them  as  soon  as  possible  to 
England,  with  due  notice  of  their  non-payment,  for  it  was  evident  that  the  Plaintiff's 
agents   or  the  huldtirs  of  the  bills  in  India  did  uot  avail  themselves  of  the   same 
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opportunity  which  the  fureign  ship  offered  of  seudiug  the  letter  of  11th  of  December, 
also  to  send  the  bills  piotesled  for  non-payment. 

Lord  Chief  Justice  Evke.  The  course  of  the  argument  in  this  case  does  not  call 
upon  the  Court  to  lay  down  any  new  rule  as  to  bills  of  exchange  payable  at  sight,  or 
a  given  time  after ;  if  it  did,  and  it  were  necessary,  I  should  feel  great  anxiety  not 
to  clog  the  negotiation  of  bills  circumstanced  like  the  present.  It  would  be  a  very 
serious  and  difficult  thing  to  say,  that  a  person  buying  a  foreign  bill,  in  the  way  that 
these  bills  were  bought,  should  be  obliged  to  transmit  it  by  the  first  opportu-[569]-nity 
to  the  place  of  its  destination.  There  would  also  be  a  great  difficulty  in  saying  at 
what  time  such  a  bill  should  be  presented  for  acceptance.  The  Courts  have  been 
very  cautious  in  fixing  any  time  for  an  inland  bill  payable  at  a  certain  period  after 
sight,  to  be  presented  for  accfptance,  and  it  seems  to  me  more  necessary  to  be  cautious, 
with  respect  to  a  foreign  bill  payable  in  that  manner.  If  instead  of  drawing  their 
foreign  bills  payable  at  usances,  in  the  old  way,  merchants  choose  for  their  own  con- 
venience to  draw  them  in  this  manner,  and  to  make  the  time  commence  when  the 
holder  pleases,  I  do  not  see  how  the  courts  can  lay  down  any  precise  rule  on  the  subject. 

1  think  indeed  that  the  holder  is  bound  to  present  the  bill  in  reasonable  time,  in  order 
that  the  period  may  commence  from  which  the  payment  is  to  lake  place.  The  question, 
what  is  reasonable  time,  must  depend  on  the  particular  circumstances  of  the  case  ;  and 
it  must  always  be  for  the  jury  to  determine,  whether  any  laches  is  imputable  to  the 
Plaintiff.  With  respect  to  point  of  notice  of  the  non-payment  being  delayed,  I  think 
there  is  no  colour  for  that  part  of  the  argument,  for  I  hold  that  it  is  sufficient  for  the 
party  in  India  to  send  notice  by  the  first  regular  ships  going  to  England,  and  that  he 
is  not  bound  to  accept  the  uncertain  conveyance  of  a  foreign  ship. 

But  upon  the  whole,  ray  opiuion  proceeds  on  the  facts  of  this  particular  case;  I 
am  satisfied  with  the  finding  of  the  Jury  ;  the  question  whether  there  had  been  any 
laches  was  left  to  them,  which  it  was  for  them  to  decide,  and  they  have  found  that  no 
blame  was  to  be  imputed  to  the  Plaintiffs. 

BuLi.ER,  J.  This  case  may  be  decided  on  the  facts  peculiar  to  itself,  without 
infringing  any  rule  of  law.  The  only  rule  that  I  know  of,  which  can  be  applied  to  all 
cases  of  bills  of  exchange  is,  that  duo  diligence  must  be  used.  Due  diligence  is  the 
only  thing  to  be  looked  at,  whether  the  bill  be  a  foreign  or  an  inland  one,  and  whether 
it  be  payable  at  sight,  at  so  many  days  after,  or  in  any  other  manner.  And  the 
learning  on  this  point  is  well  laid  down  by  Lord  Mansfield  in  Heylin  v.  Adamson, 

2  Burr.  669.  Then  the  question  is,  whether  due  diligence  was  used  by  the  Plaintiffs 
in  this  case?  Upon  all  the  facts,  the  Jury  have  found  that  there  was  no  laches  in  the 
Plaintiffs,  and  there  is  nothing  in  the  state  of  those  facts,  as  they  appear  upon  the 
evidence,  to  warrant  the  Court  to  say  that  the  verdict  is  against  law.  But  here  I  must 
observe,  that  I  think  a  rule  may  thus  far  be  laid  down  as  to  laches,  with  regard  to  bills 
payable  [570]  at  sight  or  a  certain  time  after  sight,  namely,  that  they  ought  to  be  put 
in  circulation.  If  they  are  circulated,  the  parties  are  known  to  the  world  and  their 
credit  is  looked  to  ;  and  if  a  bill  drawn  at  three  days  sight  were  kept  out  in  that  way 
for  a  year,  I  cannot  say  there  would  be  laches.  But  if  instead  of  putting  it  in  circula- 
tion, the  holder  were  to  lock  it  up  for  any  length  of  time,  I  should  say  that  he  was  guilty 
of  laches.  But  fuitherthan  this  no  rule  can  be  laid  down.  With  respect  to  the  notice, 
it  was  clearly  sufficient  to  send  it  by  the  ordinary  mode  of  conveyance.  I  do  not  say 
that  the  party  was  bound  to  send  the  protest  by  an  English  ship,  but  it  was  enough 
to  do  so  by  the  fiist  ship,  whether  English  or  foreign,  that  was  going  to  England  in 
the  regular  course  of  conveyance. 

Heath,  J.,  of  the  same  opinion.  No  rule  can  be  laid  down  as  to  the  time  for 
presenting  bills  drawn  payable  at  sight,  or  a  given  time  after.  In  the  Frei.ch  Ordinances 
of  1673,  Postlethwaite's  Diet.  tit.  Bills  of  Exchange,  it  is  said,  that  a  bill  payable  at 
sight  or  at  will  is  the  same  thing :  and  this  agrees  with  Maiius. 

RoOKE,  J.,  of  the  same  opinion. 

Rule  discharged. 

ROLFK  against  Caslon.     Thursday,  Nov.  26th,  1795. 

[Referred  to.  In  re  Lmdon,  Bombay,  and  Mediterranean  Bank,  1874,  22  W.  R.  472.] 

A.  draws  a  bill  of  exchange  on  B.,  payable  to  the  order  of  A.,  which  B.  accepts,  and 
B.  draws  a  bili  on  A.,  payable  to  the  order  of  B.,  which  A.  accepts,  for  their  mutual 
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accommodation.  Both  bills  are  payable  at  the  same  time,  have  the  same  dates,  and 
contain  the  same  sums.  One  is  a  good  consideration  for  the  other,  and  neither 
is  an  indemnity  ;  so  that  if  either  party  becomes  a  bankrupt,  the  bill  accepted  by 
him  may  be  proved  under  his  commission,  and  consequently,  to  an  action  brought 
on  it  his  bankruptcy  may  be  pleaded  (a). 

This  was  an  action  brought  by  the  drawer  of  a  bill  of  exchange  for  4501.  payable 
to  his  own  order,  against  the  acceptor,  with  the  common  counts,  to  which  there  was 
the  general  p!ea  of  bankruptcy.  A  verdict  was  found  for  the  Plaintiff,  with  leave 
to  set  it  aside,  if  the  Court  should  be  of  opinion,  that  under  the  circumstances  of  the 
case  the  plea  could  be  supported.  Those  circumstances  were,  that  the  Plaintifl'  and 
Defendant  being  desirous  to  accommodate  each  other,  the  Plaintiff  drew  a  bill  on  the 
Defendant,  payable  to  his  own  order,  which  the  Defendant  accepted,  and  the  Defendant 
drew  a  bill  on  the  Plaintiff  payable  to  his  own  order,  which  the  Plaintiff  accepted,  the 
two  bills  being  preci-sely  alike,  in  the  dates,  sums  of  money  contained  in  them,  and 
times  of  payment,  and  neither  party  having  effects  of  the  other  in  his  hands. 

The  Defendant  indorsed  the  bill  which  the  Plaintiff  had  accepted,  to  one  Nichols, 
in  part  satisfaction  of  a  debt  of  14001.,  and  twenty  days  before  the  bills  were  due, 
became  a  bankrupt.  [571]  Nichols  received  a  dividend  upon  his  whole  debt  under 
the  commission,  and  was  paid  by  the  Plaintiff  the  money  due  on  his  acceptance,  after 
deducting  the  amount  of  the  dividend  on  4.501.,  the  sum  for  which  the  bill  was  drawn. 
And  the  only  question  was,  whether  the  acceptance  of  the  Defendant  created  a  debt, 
which  the  Plaintiff  could  have  proved  under  the  commission,  that  being,  of  course,  the 
criterion  by  which  the  validity  of  the  plea  was  to  be  determined. 

On  behalf  of  the  Plaintiff,  Cockell  and  Marshall,  Serjts.,  argued  in  the  following 
manner.  It  will  probably  be  contended,  that  the  Defendant's  acceptance  might  have 
been  proved  under  the  commission,  by  virtue  of  the  stat.  7  Geo.  1,  c.  31.  But  to 
bring  a  bill  of  exchange  within  that  statute,  the  credit  must  appear  to  have  been 
given  upon  a  good  and  valuable  consideration,  bona  fide,  for  money  due  at  the  time 
of  the  bankruptcy,  payable  in  futuro  at  all  events,  and  upon  which  a  discount  could 
be  allowed  for  the  time  it  had  to  run.  Now  the  Plaintiff  in  this  case  could  not  have 
proved  the  Defendant's  acceptance  under  the  commission,  it  being  given  merely  as 
a  counter  security;  he  could  not  have  sworn  that  a  debt  was  due  to  him  upon  that 
acceptance,  till  he  had  paid  his  own.  If  it  could  have  been  proved,  it  must  have  been 
a  debt  payable  in  futuro  at  all  events.  But  suppose  no  bankruptcy  had  happened, 
and  the  Plaintiff'  had  sued  the  Defendant  upon  this  acceptance  without  having  paid 
his  own,  the  Defendant  might  have  shewn  that  it  was  an  accommodation  bill,  for  which 
he  had  no  consideration,  and  this  would  have  been  a  good  defence.  So  if  the  Defen- 
dant had  taken  up  the  bill  accepted  by  the  Plaintiff,  the  action  would  fail.  If  then 
there  could  be  any  case,  in  which  the  Plaintiff  could  not  have  recovered  against 
the  Defendant  on  this  acceptance,  the  consequence  is,  that  it  could  not  be  proved 
under  the  commission.  Now  it  is  evident,  that  the  PlaintiS"s  claim  depended  upon 
the  contingency  of  his  being  called  upun  to  pay  his  acceptance,  on  the  failure  of  the 
Defendant  to  take  it  up.  But  it  is  clear  law^,  that  a  contingent  debt  cannot  be  proved 
under  a  commission,  2  Black.  840,  Young  v.   Hockley.     3  Wils.   13,  Chilton  v.   JVhijfin. 

3  Wils.  528,  Vanderheyden  v.  De  Paiha.  Dougl.  165,  Heskuyson  v.  Woodbrklge.  The 
case  ex  parte  Maydwell,  Cooke's  Bankr.  Law  204,  is  not  fully  stated,  for  it  appears  from 
the  affidavit  of  the  petitioner,  that  Prior,  being  about  to  enter  into  partnership  with 
Thomas  Stevens,  applied  to  Maydwell  to  lend  him  2981.  15s.,  [572]  to  which  Maydwell 
agreed  on  having  two  sureties.  Benjamin  and  Thomas  Stevens  agreed  to  become  such 
sureties.  On  the  8th  of  November  1784,  Maydwell,  Prior,  Benjamin  and  Thomas 
Stevens  met,  no  other  person  being  present.  Prior  and  the  two  Stevenses  gave 
a  promissory  note  to  Maydwell,  by  which  they  promised  to  pay  2031.  on  the  22d  of 
January,  and  951.  15s.  on  the  18tli  of  the  same  month;  but  no  value  was  expressed 
to  have  been  received.  Maydwell  then  accepted  two  bills  drawn  by  Prior,  the 
one  dated  the  16th  October  preceding,  for  951.  15s.  at  three  months,  the  other  the 
29th  of  October,  at  three  months,  for   2031.,  so  that   both  those  bills  became  due 

(a)  [Accord.  Cowley  v.  Dunlop,  7  T.  R.  565.  Buckler  v.  Buttivant,  3  East,  72. 
But  the  bills  do  not  create  such  a  debt  as  will  support  a  commission  of  bankrupt, 
Sarrati  v.  Austin,  4  Taunt.  200.] 
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subsequent  to  the  joint  note.  Separate  commissions  issued  against  Prior  and  Thomas 
Stevens.  Maj'dweii  psiil  both  his  acceptances,  and  then  proved  6001.  nncier  Piior'8 
commission,  iiiehKiiiig  the  two  acceptances,  and  was  admitted  a  creditor  for  that  sura. 
But  when  he  applied  to  prove  the  joint  note  under  Thomns  Stevens's  commission,  the 
commissioners  would  not  permit  him  to  do  it,  on  the  ground  that  Thomas  Stevens  had 
received  no  consideration,  and  that  the  acceptances,  though  for  the  same  sums,  did  not 
bear  the  same  date,  nor  become  due  at  the  same  time,  and  therefore  diii  not  seem 
to  be  applicable  to  the  same  transaction.  To  remove  thegroujid  <>{  the  commissioners' 
refusal,  the  affidavit  stated  that  the  petitioner  hud  been  informed  and  believed  that 
Prior  and  Thomas  Stevens  had  agreed  to  become  partners  in  the  trade  of  glovers  ;  and 
to  enable  them  to  carry  on  iheir  business.  Prior  had  procured  the  acceptances  to  be 
discounted,  and  advanced  Stevens  the  money.  It  does  not  appear,  whether  any  answer 
was  made  to  this  application,  or  that  any  of  the  facts  stated  in  the  affidavit  were 
denied.  It  is  probable  they  were  not,  because  the  Chancellor  made  an  order  that 
Maydwell  might  be  permitted  to  prove  the  note  under  Thomas  Stevens's  commission. 
It  seems  evident  that  the  question  never  arose,  whether  the  debt  was  a  contingent  one, 
but  that  the  point  was,  whether  Stevens  had  received  any  consideration  for  the  note. 

Le  Blanc,  Serjt.,  on  the  other  side,  was  stopped  by  the  Court,  who  were  very 
clearly  of  oj)inion  that  the  two  bills  were  mutual  engagements,  constituting  on  each 
part  a  (lebt,  the  one  being  a  consideration  for  the  other:  that  the  bill  in  question  was 
not  given  as  an  indemnity,  which  was  in  its  nature  conditional,  but  created  an  absolute 
debt  from  the  beginning,  which  was  capable  of  being  proved  under  the  commission, 
and  being  so  provable  was  nece.s;arily  barred  by  the  certificate. 

Kule  absolute  to  set  aside  the  verdict. 


[573]     Adam  against  Richards.     Friday,  Nov.  27th,  1795. 

[Discussed,  HeilbuU  v.  Hicksoti,  1872,  L.  R   7  C.  P.  4.52.] 

Though  on  the  sale  of  a  horse  there  is  an  express  warranty  by  the  seller  that  the  horse 
is  sound,  free  from  vice,  &c.,  yet  if  it  is  accompanied  with  an  undertaking  on  the 
part  of  the  seller  to  take  the  horse  again,  and  pay  back  the  purchase-money,  if  on 
trial  he  shall  be  found  to  have  any  of  the  defects  mentioned  in  the  warranty,  the 
buyer  must  return  the  horse  as  soon  as  he  discovers  any  of  those  defects,  in  order 
to  maintain  an  action  on  the  warranty,  unless  he  has  been  induced  to  prolong  the 
trial  by  any  subsequent  misrepresentation  of  the  seller.  In  such  case  the  terra  trial 
means  a  reasonable  trial  (a). 

This  was  an  action  on  the  warranty  of  a  pair  of  coach-horses,  "  that  they  were 
perfectly  sound,  free  from  blemish,  and  in  no  manner  vicious,  and  that  if  on  trial  the 
said  geldings  should  have  any  of  the  before-mentioned  faults,  the  Defendant  would 
take  them  again,  and  allow  the  Plainlilf  his  purchase-money." 

At  the  time  of  the  sale  the  Defendant  gave  the  Plaintiff  a  receipt  in  the  following 
words : — 

"London,  6th  December  1794. 

"Received  of  John  William  Adam,  Esq.  ninety  guineas  for  a  pair  of  brown  bay 
coach  geldings,  which  I  warrant  perfectly  sound,  free  from  blemish,  and  in  no  manner 
vicious ;  and  if  on  trial  they  should  have  any  of  the  before-mentioned  faults,  I  agree 
to  take  these  horses  again,  and  allow  Mr.  Adam  bis  purchase-money. 

"John  Richards." 

Soon  after  the  sale,  it  was  discovered  that  one  of  the  horses  was  vicious  and  restive 
in  harness,  and  there  was  evidence  that  he  was  so  at  the  time  of  the  sale  :  of  this  the 
Plaintiff  informed  the  Defendant,  but  continued  to  keep  the  vicious  horse  for  several 
months,  partly  at  the  persuasion  of  the  Defendant,  and  partly  from  his  own  supposition 
that  the  horse  would  improve,  and  go  better  as  he  was  more  used.  The  Plaintiff 
afterwards  turned  the  horse  out  to  grass  for  some  weeks,  and  then  sent  him  to  the 
Defendant,  who  supplied  another  for  a  temporary  purpose,  till  a  better  could  be 
procured  to  match  the  remaining  one  of  the  pair.     After  this,  the  Plaintiff  took  the 

(a)  [Vide  ante,  vol.  i.  p.  17,  note  (a).] 


2H.  BL674.  WOOD    V.  WORSLEY  711 

restive  horse  again  from  the  Defendant,  and  returned  him  the  borrowed  one,  the 
Defendant  saying  that  the  restive  horse  would  then  go  very  well  :  and  it  was  not 
till  some  days  after  this,  namely,  on  the  23d  of  July  1795,  that  the  Plaintiff  finally 
returned  the  pair  to  the  Defendant,  and  demanded  back  the  purchase-money. 

On  this  evidence  a  verdict  having  been  found  for  the  Defendant,  Bond,  Serjt., 
now  moved  for  a  new  trial,  relying  on  the  case  of  Fielder  v.  Starkin,  ante,  vol.  i.  17,  to 
shew  that  as  there  was  an  express  warranty,  and  as  the  horse  appeared  to  have  been 
restive  at  the  time  of  the  sale,  it  was  not  necessary  that  [574]  he  should  be  returned, 
to  make  the  Defendant  liable  to  an  action  on  the  warranty.  But  the  Court  said,  that 
though  they  fully  assented  to  the  doctrine  laid  down  in  Fielder  v.  Siarkin,  yet  where 
there  was  an  agreement  to  take  a  horse  back,  if  on  trial  he  should  be  found  faulty, 
though  it  were  accompanied  with  an  express  warranty,  it  was  incumbent  on  the 
purchaser  to  return  the  horse  as  soon  as  the  faults  were  discovered,  unless  the  seller 
by  any  subsequent  misrepresentation  induced  the  purchaser  to  prolong  the  trial. 
That  a  trial  meant  a  reasonable  trial,  but  here  six  months  had  elapsed,  after  the  horse 
was  known  to  be  restive,  and  before  the  return.  The  verdict  therefore  was  proper, 
and  ought  not  to  be  set  aside. 

Rule  refused. 


Wood  and  Others,  Assignees  of  Lockyer  and  Bream,  Bankrupts,  against 
WORSLEY.     Saturday,  Nov.  28th,  1795. 

[Reversed,  6  T.  R.  710;  101  E.  R.  785  (with  note).] 

A  policy  of  insurance  against  fire  under  seal,  refers  to  certain  proposals  distinct  from 
the  deed  which  declare  that  all  persons  insured  sustaining  any  loss  by  fire,  shall 
among  other  things  produce  a  certificate  under  the  hands  of  the  minister  and 
churchwardens,  and  some  respectable  householders  of  the  parish,  importing  that 
they  are  acquainted  with  the  character  and  circumstances  of  the  persons  insured, 
and  know  or  verily  believe  that  the  loss  really  happened  by  misfortune,  without 
any  fraud  or  evil  practice.— Qu.  Whether  the  production  of  a  certificate,  so  signed, 
be  a  condition  precedent  to  a  recovery  against  the  insurers  on  the  policy^  Or 
whether  it  be  not  sufficient  to  shew  that  a  certificate  was  produced  and  signed  by 
many  reputable  householders  of  the  parish,  and  that  the  minister  and  churchwardens 
being  applied  to,  without  any  reasonable  or  probable  cause  wrongfully  and  unjustly 
refused  to  sign  it  (a)  1 

This  was  an  action  of  covenant,  and  the  declaration  stated  that  by  a  certain  deed- 
poll,  commonly  called  a  policy  of  insurance,  [which  had  been  burnt  by  fire,  or  otherwise 
destroyed,  and  therefore  could  not  be  produced,  &c.,]  it  was  witnessed  that  Lockyer 
and  Bream,  before  their  bankruptcy,  had  paid  a  certain  sum  of  money  to  the  Phcenix 
Assurance  Company,  for  the  insurance  of  certain  houses  and  goods,  which  were 
specified,  from  fire,  &c.,  according  to  the  tenor  of  certain  printed  proposals  delivered 
with  the  policy.  Those  proposals  were  then  set  forth,  the  tenth  article  of  which 
declared,  "That  the  Company  would  not  be  accountable  for  any  loss  or  damage 
arising  from  fire,  caused  by  foreign  invasion,  or  civd  commotion  by  any  military  or 
usurping  power,  and  also  that  all  persons  assured  by  the  said  Company,  sustaining 
any  loss  or  damage  by  fire,  should  forthwith  give  notice  to  the  Company  at  their 
office  in  Lombard-street,  as  soon  as  possible  after,  and  deliver  in  as  particular  an 
account  of  their  loss  or  damage  as  the  nature  of  the  case  would  admit,  and  make 
proof  of  the  same  by  their  oath  or  affirmation,  and  by  their  books  of  accounts,  or 
other  proper  vouchers,  as  should  reasonably  be  required,  and  should  produce  a  certifi- 
cate [575]  under  the  hands  of  the  minister  and  churchwardens,  and  of  some  respectable 
householders  of  the  parish,  not  concerned  in  such  loss,  importing  that  they  were 
acquainted  with  the  character  and  circumstances  of  the  person  or  persons  insured,  and 
knew  or  verily  believed  that  he,  she  or  they  really  and  by  misfortune  without  any 
kind  of  fraud  or  evil  practice,  had  sustained  by  such  fire  the  loss  and  damage  therein 

(a)  [On  Error  in  K.  B.  the  judgment  in  this  case  was  reversed,  that  Court  holding 
the  production  of  the  certificate  to  be  a  condition  precedent,  and  that  it  was  immaterial 
that  the  minister,  &c.  wrongfully  refuseil  to  sign  the  certificate,  6  T.  R.  710.] 
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mentioned,  and  in  case  any  difiference  should   arise  between   the  insured  and   the 

Conifany,  touching  any  less  or  lamages,  such  difference  should  be  submitted  to  the 
judgment  and  determination  of  arbitrators  iiuiili'trontly  chosen,  &e."  It  then  went 
on  to  aver  the  interest  of  the  bankrupt  in  the  things  insured,  that  the  liouse  and 
goods  were  consumed  by  fire,  together  with  the  books  of  accounts  of  the  bankrupt, 
that  they  gave  notice  forthwith  to  the  Assurance  Company  at  their  office,  and  also  as 
particular  an  account  of  the  loss  as  the  nature  of  the  case  did  admit,  and  were  also 
ready  and  willing  to  make,  and  did  tender  and  offer  to  make  proof  of  the  said  loss 
and  damage  by  their  oath,  and  to  produce  such  vouchers  as  could  be  reasonably 
required  in  that  behalf,  and  that  be  did  as  soon  as  possible  after  their  loss  |)rocure 
and  deliver  to  the  said  Company  at  their  office  a  certificate  under  the  hands  of  divers 
reputable  householders,  &c.  of  the  parish  [naming  them]  importing  that  the  said 
householders  were  acquainted  with  the  character  and  circumstances  of  the  bankrupts, 
and  verily  believed,  that  they  really  by  misfortune  and  without  any  fraud  or  evil 
practice  had  sustained  the  loss,  &c.,  and  did  as  soon  as  possible  after  the  loss  apply 
to  and  request  the  minister  and  churchwardens  of  the  parish  [naming  them]  to  sign 
such  certificates  of  the  loss  as  were  required  by  the  printed  proposals,  that  they  might 
deliver  such  certificates  to  the  Company,  but  the  said  minister  and  churchwardens 
without  any  reasonable  or  piobabie  cause  whatsoever,  did  wrongfully  an<l  unjustly 
refuse  to  sign  any  such  certificate  as  aforesaid,  whereof  the  Company  had  notice. 
And  although  a  difference  arose  between  the  bankrupts  and  the  Company  after  the 
loss  happened,  and  before  the  bankruptcy,  touching  the  said  loss,  and  although  the 
batikrupts  always  after  the  happening  of  the  said  loss,  until  they  became  bankrupts, 
and  the  Plaintiffs  since  that  time  had  been  ready  and  willing  to  submit,  and  the 
Plaintiffs  since  they  became  assignees  had  tendered  and  offered  to  the  said  Company 
to  submit  the  said  difference  to  the  judgment  and  determination  of  arbitrators,  &c. 
yet  the  said  Company  had  not  paid  or  satis  [576]-fied  the  loss,  &c.,  nor  bad  they 
submitted  the  said  difference  to  the  judgment  and  determination  of  the  arbitrators,  &c. 

The  second  count  was  similar  to  the  first,  except  that  it  omitted  the  request  to  the 
minister  and  churchwardens  to  sigu  the  certificate,  and  their  refusal. 

Pleas  to  the  first  count.  1.  That  the  bankrupts  had  no  interest  in  the  house  and 
goods  consumed,  concluding  to  the  country.  2.  That  the  loss  happened  by  fraud 
and  evil  practice,  concluding  to  the  court.  3.  That  the  minister  and  churchwardens 
did  not  refuse  wrongfully,  injuriously  and  without  any  reasonable  and  probable  cause 
to  sign  the  certificate,  concluding  to  the  country.  To  the  second  count  there  were 
similar  jileas,  as  to  the  interest  in  the  things  consumed,  and  as  to  the  loss  happen- 
ing by  fraud  and  evil  practice.  And  farther  that  the  said  dwelling-house  was  situate 
in  the  parish  of  St.  Paul,  Covent  Garden,  and  that  neither  the  bankrupts  nor  the 
Plaintiffs  had  procured  anj'  such  certificate  under  the  hands  of  the  minister  and 
churchwarilens  and  any  reputable  inhabitants  of  the  said  parish  not  concerned  in  the 
said  supposed  loss,  as  is  mentioned  and  required  in  that  behalf,  in  and  by  the  said 
printed  proposals,  &c. 

Replication.  Issue  joined  on  the  five  first  pleas:  and  as  to  the  not  procuring  the 
certificate,  that  Lockyer  and  Bream  did  procure  and  deliver  to  the  said  Corajiany,  at 
their  said  office,  such  certificate  as  was  mentioned  and  required  by  the  printed  proposals 
under  the  hands  of  divers  reputable  householders  of  the  said  paiish,  [naming  them] ; 
but  that  the  minister  and  church wai  dens  wrongfully  refused  to  sign  any  such  certificate 
without  anj'  reasonable  or  probable  cause,  &c.  concluding  to  the  Court.  Kejoinder, 
denying  the  last  plea.     Surrejoinder,  joining  issue  thereon. 

A  verdict  having  been  found  for  the  Plaintiffs,  a  rule  was  granted  to  shew  cause 
why  the  judgment  should  not  be  arrested  ;  against  which,  in  Hilary  Tei  m  last,  Le 
Blanc  and  Marshall,  Serjts.,  shewed  cause. 

On  the  tiue  construction  of  the  policy,  the  point  to  be  considered  is,  whether  the 
production  of  a  certificate  signed  by  the  minister  and  churchwardens  was  a  condition 
precedent,  the  perfoimance  of  which  was  necessary  to  enable  the  Plaintiffs  to  recover 
against  the  insurance  office.  The  questiorr,  what  words  were  necessary  to  make  a 
conilition  precederrt  iir  a  contract,  was  formerly  the  subject  of  mairy  irice  arrd  subtle 
di.stinetions  ;  but  it  now  seems  agreed  that  no  technical  words  are  required,  [577]  arrd 
whether  arry  particular  set  of  words  make  a  coirdition  precedent  or  not,  depeirds  on 
the  intent  of  the  parties  appearing  on  the  whole  of  the  coirtract.  Kingston  v.  Preston, 
cited  Dougl.  688,  8vo.     Now  it  is  apparent  from  the  words  of  the  tenth  article  of  the 
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printed  proposals,  that  the  framers  of  it  designed  to  make  a  distinction  between  the 
clause  which  relates  to  losses  occasioned  by  foreign  invasion  or  civil  commotion,  and 
that  which  directs  the  sufferer  to  produce  the  certificite.  In  the  former  case,  they 
declare  the  company  not  liable  for  the  loss  in  the  event  there  described,  in  the  latter, 
they  begin  a  new  sentence,  and  without  any  words  of  reference  to  the  former  clause, 
merely  direct  the  sufferer  to  produce  the  certificate.  It  is  not  said  that  the  money 
shall  be  payable  on  producing  the  certificate,  or  that  until  the  certificate  be  produced, 
it  shall  not  be  payable,  as  is  the  case  in  the  proposals  of  the  Sun  Fire-Office,  from  which 
those  in  question  of  the  Phoenix  Office  are  evidently  taken,  except  in  what  relates 
to  the  certificate ;  it  seems  therefore  probable,  that  the  Phwnix  Office  purposely 
omitted  to  make  the  production  of  the  certificate  a  strict  condition  to  be  performed 
prior  to  the  recovery  of  the  money,  in  order  to  encourage  persons  to  resort  to  that 
oflice  in  preference  to  the  other.  If  this  were  necessary,  all  the  other  terms  were  so 
likewise,  as  for  instance,  notice  to  the  Company  at  the  office  in  Lombard  Street,  as 
soon  as  possible  after  the  loss ;  but  suppose  notice  not  to  be  given  as  early  as  possible, 
it  could  not  be  endured  that  the  office  should  evade  payment,  merely  from  that 
circumstance.     In  the  cases  of  Oldman  v.  Bewicke  (a)  and  [578]  Routledge  v.  Burrell 

(a)  Oldman  and  Another,  Assignees  of  Ingram  a  Bankrupt,  v.  Bewicke  and  Others. 
In  C.  B.     Michaelmas,  26  Geo.  3. 

This  was  an  action  against  the  Directors  of  the  Sun  Fire  Office,  upon  a  policy  of 
insurance  against  fire:  the  declaration  among  other  things  stated  the  10th  proposal 
to  have  been  as  follows:  viz.  "Persons  sustaining  any  loss  or  damage  by  fire,  are 
forthwith  to  give  notice  thereof  at  the  office,  and  as  soon  as  possible  afterwards,  to 
deliver  in  as  particular  an  account  of  their  loss  and  damage  as  the  nature  of  the  case 
will  admit  of,  and  make  proof  of  the  same  by  their  oath  or  affirmation,  (according 
to  the  form  practised  in  the  said  office,)  and  by  their  books  of  account,  and  such  other 
proper  vouchers,  as  shall  be  reasonably  required,  and  procure  a  certificate  under  the 
hands  of  the  minister  and  churchwardens,  together  with  some  other  reputable  inhabi- 
tants of  the  parish  not  concerned  in  such  loss,  importing  that  they  were  well  acquainted 
with  the  character  and  circumstances  of  the  person  or  persons  insured,  and  do  know 
or  verily  believe  that  he,  she  or  they  really  and  by  misfortune,  without  any  fraud  or 
evil  practice,  have  sustained  by  such  fire  the  loss  and  damage  as  his,  her  or  their  loss, 
to  the  value  therein  mentioned,  but  till  such  affidavit  and  certificate  of  such  insured's 
loss  shall  be  made  and  produced,  the  loss  money  shall  not  bo  payable  ;  and  if  there 
appears  any  fraud  or  false  swearing,  such  sufferers  shall  be  excluded  from  all  benefit 
by  their  policies,  &c."  It  then  stated,  that  the  bankrupt  did  forthwith  give  notice 
of  his  loss  to  the  society,  at  their  said  office,  and  as  soon  as  possible  afterwards  did 
there  deliver  in  as  particular  an  account  of  his  said  loss  and  damage  as  the  nature 
of  the  case  would  admit  of,  and  did  make  proof  of  the  same  by  his  oath  or  affidavit 
in  writing,  according  to  the  form  practised  in  the  said  office,  and  by  such  other  proper 
vouchers,  as  were  reasonably  required ;  and  further,  that  the  minister  of  the  parish 
of  Portsea,  in  which,  &c.,  long  before,  and  at  the  time  of  the  loss  dwelt  and  resided 
at  a  distance  from  and  out  of  the  said  parish,  and  was  wholly  unacquainted  with  the 
character  and  circumstances  of  the  said  Ingram,  and  wholly  unable  to  make  such 
certificate,  as  by  the  said  policy  was  required.  But  that  the  said  Ingram  (afterwards, 
&c.,)  did  procure  and  deliver  to  the  said  office,  a  certificate  under  the  hands  of  William 
Thomas,  &c.  then  and  at  the  time  of  the  said  loss  being  reputable  inhabitants  of  the 
said  paiish,  who  were  not  concerned  in  the  said  loss,  importing,  &c.  The  Defendants 
pleaded,  First,  That  the  premises  were  wilfully  set  on  fire,  and  burnt  down  by  the 
bankrupt.  Secondly,  That  at  the  time  of  the  supposed  loss  the  bankrupt  had  no 
interest  in  the  premises,  but  no  notice  was  taken  of  the  certificate  required,  or  the 
want  of  it,  in  any  of  the  pleadings,  except  in  the  declaration  as  above  set  forth.  But 
issues  being  joined  upon  both  pleas  the  cause  went  in  that  state  to  trial,  and  the  jury 
found  a  verdict  for  Plaintiffs,  damages  3001.  the  demand  being  for  15001.  the  amount 
of  the  insurance. 

A  rule  having  been  granted  to  shew  cause  why  the  judgment  should  not  be 
arrested,  on  the  ground  that  the  title  of  the  Plaintiffs  to  recover  was  not  set  forth 
in  the  declaration,  inasmuch  as  it  did  not  thereby  appear  that  the  certificate  required 
had  been  procured  and  produced,  on  shewing  cause  the  arguments  were  as  follow  : 

Against  the  rule  it  was  said  that  the  motion  was  grounded  either  on  the  title  being 
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(ante,  vol.  i.  p.  254),  which  arose  on  actions  against  the  Sun  Fire-Office,  it  was 
expressly  piovided  that  the  raoney  should  [579]  not  be  paid  till  the  certificate  was 
produced,  which  makes  those  cases  essentially  diU'erent  from  the  (U'esent.  It  appears 
therefore  that  the  production  of  the  certificate  in  this  case  was  merely  directory,  and 
not  a  condition  precedent ;  it  was  rather  a  matter  of  fairness  between  the  parties, 
than  of  legal  obligation.  If  then  this  were  not  a  condition  precedent,  no  averment  of 
performance  was  necessary  in  the  deelaiation,  and  when  no  such  averment  is  neces- 
sary, a  defective  averment  of  performance,  and  consequently  a  defective  excuse  for 
non-performance,  will  not  vitiate.     1  Lev.  293,  Beany  v.  Turner. 

But  supposing  the  Court  should  be  of  opinion  that  it  was  a  condition  precedent, 
the  defect  is  cured,  either  by  the  excuse  alleged  for  the  non-peiformance  of  it,  by  the 
subsequent  pleadings,  or  by  the  verdict.  If  it  be  a  condition  precedent,  it  is  not  that 
sort  of  condition,  the  performance  of  which  makes  the  very  consideration  of  the 
contract,  but  only  a  matter  subsequent,  the  nonperformance  of  which  is  to  defeat  an 
inchoate  right  of  action,  which  vests  in  the  insured  by  the  loss  happening.  The  non- 
performance therefore  of  such  a  condition  is  matter  of  defence  to  the  action.  1  Term 
Rep.  B.  R.  638,  Hotham  v.  The  East  India  Company.  But  every  ground  of  defence 
set  up  by  the  Defendant  has  failed.  He  has  denied  in  hia  plea  the  truth  of  the  facts 
alleged  as  an  excuse  for  not  procuring  the  certificate,  which  is  an  admission  of  the 

defective,  or  defectively  set  forth.  The  latter  objection  was  cured  by  the  verdict, 
and  the  former  waived  by  the  defence  set  up  in  the  pleas.  It  is  stated  in  the  declara- 
tion that  the  minister  lived  at  a  distance  out  of  the  parish,  and  though  nothing  is  said 
about  the  churchwardens  not  signing  the  certificate,  yet  it  appears  that  many  of  the 
principal  and  respectable  inhabitants  have  signed  it.  This  is  not  an  absolute  pre- 
liminary liile.  Many  places  are  not  parishes ;  and  livings  may  be  vacant  when  fires 
happen.  Here  the  Plaintift's  have  done  as  much  as  they  could;  it  is  not  denied  that 
the  persons  who  signed  were  respectable  inhabitants.  Matter  may  be  supplied  by 
intendment  after  verdict.  Sir  T.  Raym.  487.  Sir  T.  Jones,  232.  So  a  defect  in  the 
declaration  may  be  waived  by  pleading,  as  in  Slra.  925,  The  Bishop  of  Loiuion  v.  The 
Mercers'  Company,  in  quare  impedit  the  Plaintifls  had  not  shewn  sufficiently  that  the 
next  turn  belonged  to  them,  there  the  Defendant  might  have  taken  advantage  of  the 
defect,  but  it  was  cured  by  pleading  over.  If  a  party  takes  material  issues,  and  they 
are  found  against  him,  he  shall  not,  after  putting  the  Plaintiff  to  great  expense,  arrest 
the  judgment.  Any  person  may  waive  a  benefit  introduced  for  himself.  Here 
material  issues  are  taken  ;  first,  that  the  house  was  wilfully  set  on  fire  by  the  bank- 
rupt;  secondly,  that  he  had  no  interest.  The  objection  now  made  would  justify  the 
office  in  refusing  to  pay  in  all  cases.  The  Plaintiff  has  shewn  that  he  has  conformed 
in  all  things  as  far  as  he  was  able,  and  the  verdict  of  the  jury  has  ascertained  all  that 
was  to  be  expected  from  the  certificate. 

In  support  of  the  rule,  it  was  argued,  that  the  issues  admitted  only  what  was  well 
and  specially  averred.     Neither  of  them  have  a  reference  to  the  certificate. 

Nor  is  the  objection  of  the  defective  title  waived  by  the  pleas.  It  could  not 
be  taken  by  a  traverse  of  any  averment  in  the  declaration.  It  must  have  been  by 
pleading  it  specially  ;  but  this  was  unnecessary  if  the  declaration  be  radically  defective. 

Lord  Loughborough. — Though  I  am  satisfied  the  verdict  was  right,  that  the  fire 
was  accidental,  and  that  the  certificate  could  not  have  been  procured,  because  the 
bankrupt  had  not  sustained  all  the  loss  he  claimed,  yet  the  rule  of  intendment  after 
verdict  cannot  be  applied  where  there  is  an  absolute  defect  of  title,  as  there  is  in  this 
case.     As  to  the  pleas,  they  are  wholly  collateral  to  the  title. 

Gould,  J.  Tdl  the  affidavit  is  made,  and  the  certificate  procured,  the  money  is  not 
to  be  payable  :  the  time  of  payment  therefore  is  not  yet  come.  Though  a  person 
were  a  bon4  fide  sufferer,  still  he  is  not  entitled  without  a  certificate.  The  stipulation 
is  a  condition  precedent,  that  there  shall  be  a  certificate  that  there  is  no  kind  of  fraud. 
Nothing  is  said  about  the  churchwardens:  and  the  excuse  of  the  minister  living  at  a 
distance  is  frivolous. 

Nares,  J. — I  have  had  no  doubt  since  the  case  was  first  mentioned  to  the  Court. 
The  stipulation  is,  that  the  office  will  in  no  case  be  liable,  unless  such  certificate  be 
produced.  The  Plaintiff  therefore  ought  to  aver  the  performance  of  the  stipulation. 
There  is  no  pretence  to  say  that  this  objection  is  waived  by  the  pleas. 

Judgment  arrested. 
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goodness  of  ihe  excuse,  supposing  the  facts  to  be  true  ;  and  after  the  Jury  have  found 
them  to  be  true,  he  shall  not  be  permitted  to  say  that  they  are  no  excuse.  It  appears 
upon  the  record,  that  the  minister  and  [580]  churchwardens  wrongfully  and  unjustly, 
without  any  reasonable  or  probable  cause,  refused  to  sign  the  certificate.  But  in  a 
court  of  law  nothing  can  be  deemed  wrongful  or  unjust  but  that  which  is  so  in  a  legal 
sense.  Now  suppose  that  the  minister  and  churchwardens  had  said  "this  certificate 
may  be  true  or  false  for  any  thing  we  know ;  but  be  that  as  it  may,  we  are  no  parties 
to  your  contract,  we  are  not  bound  to  inquire  into  the  truth  or  falsehood  of  your 
certificate,  therefore  we  will  have  nothing  to  do  with  it;"  this  would  be  neither 
wrongful  nor  unjust,  nor  would  it  be  a  good  excuse  for  the  not  procuring  the  certifi- 
cate. It  must  therefore  be  understood  after  verdict  that  the  refusal  was  wrongful  and 
unjust  in  the  sense  that  makes  it  a  good  excuse  for  not  procuring  the  certificate, 
namely,  by  the  interference  of  the  Defendant:  and  in  no  other  sense  can  it  now  be 
understood  to  be  wrongful  and  unjust.  But  a  title  defectively  set  forth  is  helped 
by  a  verdict,  and  upon  the  same  principle,  an  excuse  for  the  non-performance  of  a 
condition  precedent  defectively  stated  is  also  helped  by  a  verdict.  If  therefore  the 
excuse  in  the  present  instance  be  ambiguous  as  to  the  import  of  the  terms  wrongful 
and  unjust,  it  is  cured  by  the  finding  of  the  jury  :  and  every  thing  doubtful  is  con- 
strued so  as  to  support  a  verdict.  1  Salk.  29,  Roe  v.  Haugh ;  2  Burr.  899,  Collins  v. 
Gibbs ;  2  Ld.  Raym.  810,  East  v.  Essington  ;  1  Wils.  115,  Alcorn  v.  JVestbrooke. 

Adair,  Bond,  and  Cockeli,  Serjts.  contra.  The  production  of  the  certificate  accord- 
ing to  the  printed  articles,  was  a  condition  precedent,  and  therefore  necessary  to  be 
performed  to  entitle  the  Plaintiffs  to  recover.  This  was  decided  in  Oldham  v.  Beivicke, 
and  Routledge  v.  Burrel,  in  which  cases  the  Couit  did  not  lay  any  particular  stress  on 
the  inseition  of  the  words  that  "till  the  certificate  should  be  produced,  the  loss  money 
should  not  be  payable."  Though  those  words  are  omitted  in  the  present  policy,  the 
law  will  imply  that  condition.  The  articles  can  have  no  effect,  except  as  conditions 
precedent.  It  is  declared,  that  the  Company  shall  only  be  liable  according  to  the 
printed  proposals.  They  cannot  therefore  be  rejected  ;  and  if  they  are  admitted,  they 
can  be  nothing  but  conditions  precedent.  If  the  Plaintiffs  can  recover  without  the 
certificate,  they  may  also  recover  without  an  affidavit  or  notice,  and  without  doing 
any  other  thing  which  the  proposals  required  to  be  done.  If  then  it  were  a  condition 
precedent,  nothing  can  excuse  the  non-por  [581]-forraance  of  it,  but  some  act  of  the 
party  for  whose  benefit  it  was  desigtied.  Go.  Litt.  206  b.  It  is  expressly  stated  on 
the  record  that  the  condition  was  not  performed,  and  the  reason  is  given  for  the  non- 
performance. There  is  no  room  therefore  for  intendment;  the  title  is  itself  defective, 
and  not  merely  defectively  set  forth,  and  therefore  it  is  not  cured  by  the  verdict. 
4  Term  Eep.  B.  R.  470,  Bishop  v.  Haijivurd.  In  Hotham  v.  I'he  East  Iiulia  Company, 
the  nonperformance  of  the  condition  was  owing  to  the  Defendants  themselves,  their 
factors  and  agents,  which  makes  that  case  materially  different  from  this.  But  the 
case  of  Davis  v.  Mure  there  cited  p.  642,  and  in  which  the  inquiry  by  a  court-martial 
was  a  condition  precedent,  is  an  express  authority  in  favour  of  the  Defendant.  "The 
dependence  or  independence  of  covenantj,"  (to  use  Lord  Mansfield's  words  in  Kingston 
V.  Preston,)  "  is  to  be  collected  from  the  evident  sense  and  meaning  of  the  parties,  and 
however  transposed  they  might  be  in  the  deed,  their  precedency  must  depend  on  the 
order  of  time  in  which  the  intent  of  the  transaction  requires  their  performance."  And 
this  doctrine  is  confirmed  by  Ashhurst,  J.,  in  Hotham  v.  The  East  India  Company.  As 
to  Collins  v.  Gibbs,  that  case  shews  that  performance  of  what  the  Plaintiff  was  to  do 
on  his  part,  must  be  averred.  The  performance  of  a  condition  precedent  is  traversable, 
and  therefore  material  to  be  alleged.  Noy,  Iri.  Cro.  Eliz.  889.  9  Co.  9  b.  Ughtred's 
case.  And  he  who  undertakes  for  the  act  of  another,  undertakes  that  it  shall  be  done 
at  all  events.     5  Co.  23  b.  Lamb's  case.     1  Roll.  Abr.  452. 

From  what  passed  after  the  argument  upon  the  bench,  it  seemed  as  if  the  Chief 
Justice,  Mr.  J.  BuUer,  and  Mr.  J.  Rooke  thought,  that  supposing  the  printed  proposals 
to  be  conditions  precedent,  there  had  been  a  performance  cy  pres,  but  that  in  truth 
the  policy  being  a  commercial  contract  was  to  be  construed  liberally,  and  the  true 
question  was.  Whether  the  loss  had  fairly  been  incurred?  If  it  had,  (and  it  appeared 
on  the  record  to  have  so  happened,)  the  refusal  of  the  minister  and  churchwardens 
was  without  good  cause,  and  therefore  the  Plaintiffs  were  intitled  to  maintain  their 
action.  But  Mr.  J.  Heath  appeared  to  differ  from  the  rest  of  the  Court,  and  time  was 
taken  to  consider. 
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And  on  this  day,  the  cause  having  stood  over  from  last  Hilary  term,  the  Lord 
Chief  Justice  said,  that  as  a  difference  in  opinion  prevailed  among  the  Judges,  and  as 
they  were  informed  that  a  wiit  of  error  would  be  brought  at  all  events,  whichever 
way  the  [582]  juilgment  was  given,  they  thought  it  unnecessary  to  discuss  the  question 
any  farther.  Judgment  therefore  was  ordered  to  be  entered  for  the  Piainliir,  pro 
forma,  merely  that  the  writ  of  error  might  proceed. 

Marsh,  Knt.  and  Others  against  Fawcktt,  Clerk.     Saturday,  Nov.  28th,  1795. 

Though  a  levari  facias  de  bonis  ecclesiasticis  is  a  continuing  execution,  and  a  levy 
may  be  made  under  it  from  time  to  time  after  it  is  returnable  till  the  sum  indorsed 
be  satisfied,  yet  if  it  bo  actually  returned,  the  authority  of  the  Bishop  is  at  an  end. 
Therefore  where  such  a  writ  remained  in  the  hands  of  the  Bishop  long  after  it  was 
returnable,  who  sequestered  the  profits  of  a  vicarage  accruing  as  well  before  the 
return  day  as  after,  and  being  ruled  to  return  the  writ,  returned  only  the  amount 
of  the  sum  levied  up  to  the  return  day,  the  com  t  would  not  older  the  writ  and 
return  to  be  taken  otl  the  tile,  but  would  only  permit  the  return  to  be  amended  by 
inserting  the  sum  levitd,  up  to  the  time  when  the  writ  was  actually  returned  (a). 
[The  proper  way  to  proceed  is  to  rule  the  Bishop  from  time  to  time  to  know  what 
be  has  levied.] 

In  August  1794,  a  levari  facias  de  bonis  ecclesiasticis  issued  to  the  Bishop  of 
Winchester,  at  the  suit  of  the  Pluintiff"-?,  against  the  Defendant,  returnable  in  fifteen 
days  of  St.  Martin,  and  indorsed  to  levy  1251.  (being  the  arrears  of  two  annuities,  to 
secure  which  judgment  had  been  entered  on  a  bond),  on  which  a  sequestration  issued. 
On  the  •25th  of  April  following,  the  Bishop  was  called  upon  by  rule  of  Court  to  return 
the  writ,  which  he  accordingly  did,  stating  "that  the  Defendant  was  a  beneficed  clerk 
and  vicar  of  the  jjarish  and  parish  church  of  Milford  in  his  diocese,  that  he  had  caused 
to  be  levied  of  the  fruits,  tithes,  &c.,  which  had  arisen  or  accrued  thereupon  since  the 
delivery  of  the  writ,  the  sum  of  141.  16s.  lOJd.,  of  which  he  had  retained  41.  19s.  3Jd. 
for  tenths  and  landta.x,  and  31.  6s.  for  the  costs  of  the  levy,  and  had  caused  the 
residue  to  be  paid  to  the  Plaintiff's  attorney  in  satisfaction  of  their  debt  and  damages: 
and  certified  that  since  the  delivery  of  the  writ  to  him  there  had  not  been,  arisen, 
or  accrued  any  further  fruits,  tithes,  profits.  Sec,  from  the  said  parish  or  parish  church 
of  Milford,  nor  had  the  Defendant  any  other  ecclesiastical  goods  within  his  diocese, 
whereof  he  could  cause  the  residue  of  the  said  debt  and  damages,  or  any  part  thereof, 
to  be  levied." 

Between  the  SSth  of  November  the  return  day  of  the  writ,  and  the  25lh  of  April, 
the  sequestrator  had  received  a  much  larger  sura  from  the  profits  of  the  living,  which 
after  certain  deductions  remained  in  his  hands,  and  which,  together  with  the  sura 
before  levied,  amounted  nearly  to  1251.  the  sum  indorsed,  and  several  other  writs  of 
levari  facias  had  been  delivered  to  the  Bishop  at  the  suit  of  other  Plaintilfs  against 
the  Defendant,  some  before  the  return  day  of  the  first  writ,  and  some  after. 

A  rule  having  been  granted  to  shew  cause  why  the  Bishop  ami  his  sequestrator 
should  not  proceed  to  levy  the  Plaintiff's  debt  out  of  the  growing  profits  of  the  viciiiago, 
and  why  the  writ  and  return  should  not  be  taken  oil  the  file,  and  the  writ  be  [583] 
amended  by  indorsing  on  it  to  be  levied,  the  sum  of  money  then  actually  due  to  the 
Plaintiffs, 

Adair,  Le  Blanc,  and  Cockell,  Serjts.,  shewed  cause,  on  the  part  of  the  Bishop  and 
the  other  creditors,  contending,  that  after  the  writ  was  actually  returned,  the  Bishop's 
authority  to  levy,  and  consequently  that  of  the  sequestrator,  was  at  an  end,  and 
therefore  that  as  to  the  growing  profits  of  the  vicarage,  the  Plaintiffs  had  lost  their 
priority,  and  must  now  be  postponed  to  the  other  creditors  who  had  sued  out 
their  writs. 

Bond,  Serjt.,  in  support  of  the  rule.  The  writ  of  levari  facias  is  a  continuing 
execution,  and  the  officer  of  the  Bishop  must  take  care  that  all  the  profits  of  the  living 
sequestered  be  a[)plied  to  satisfy  the  sum  due  to  the  Plainlitf  in  the  writ  first  delivered 
to  him,  in  preference  to  any  other.  If  the  sequestration  issues,  and  is  published  before 
the  writ  is  returnable,  it  is  sufficient,  and  the  Plaintiff  is  intitled  to  the  growing  profits 

(a)  [Vide  Arbuckle  v.  Cowtan,  3  Bos.  &  Pul.  327.] 
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from  time  to  time,  though  long  after  it  is  returnable,  until  he  is  satisfied.  Legassicke, 
Executor  of  Adams,  v.  The  Bishop  of  Exeter,  1  Cromp.  Pract.  359  (a). 

Per  Cur.  This  is  certainly  in  its  nature  a  continuing  execution  (b),  unless  the 
Plaintiff  takes  away  the  authority  under  which  the  sequestration  issues,  by  calling 
generally  for  a  return  of  the  writ.  The  mistake  here  was  in  calling  for  that  return. 
The  proper  way  would  have  been  to  have  ruled  the  Bishop  from  time  to  time,  to  know 
what  he  had  levied.  All  that  can  be  done  now  is,  to  amend  the  return,  by  inserting 
the  amount  of  the  whole  sum  received  under  the  sequestration,  up  to  the  2-5th  April. 

The  rule  was  made  absolute,  not  to  take  the  writ  off  the  file,  but  for  the  Bishop  to 
amend  the  return  by  stating  the  amount  of  the  sum  levied  up  to  the  time  when  the 
return  was  actually  made. 

Le  Blanc  referred  to  Rast.  Entr.  37,  for  the  form  of  a  levari  facias  de  bonis 
ecclesiastieis  to  levy  the  arrears  of  an  annuity  on  a  writ  of  annuity,  and  the  Bishop's 
return. 

[584]     Dillon  against  Leman  and  Another.     Saturday,  Nov.  28th,  1795. 

A.  seised  in  fee  of  lands  dies  leaving  B.  his  heir,  a  feme-covert.  Upon  his  death  a 
stranger  makes  a  tortious  entry  on  the  lands,  continues  in  possession,  and  levies 
a  fine  sur  cognizance  de  droit  come  ceo  with  proclamations.  B.  afterwards  dies 
under  coverture,  no  entry  having  been  made,  on  her  behalf  to  avoid  the  fine, 
leaving  C.  her  heir  of  the  age  of  twenty-one,  of  sound  mind,  out  of  prison,  and 
within  the  realm.  The  fine  is  a  bar  to  the  right  of  C,  unless  he  make  his  claim 
within  five  years  after  the  death  of  B. 

This  case,  which  was  sent  from  the  Court  of  Chancery  for  the  opinion  of  this 
court,  stated  that  William  Naunton,  being  in  his  lifetime  seised  in  fee-simple  of  the 
lands  in  question  in  the  said  cause,  died  so  seised  thereof  in  the  month  of  August 
1758,  leaving  Mary  Dillon  mother  of  the  said  Plaintiff  John  Talbot  Dillon,  then  the 
wife  of  Francis  Dillon,  his  heir.  Upon  the  death  of  the  said  William  Naunton, 
William  Leman  entered  into  the  said  lands,  and  became  tortiously  seised  thereof,  and 
being  so  seised,  in  Hilary  Term  1765  levied  a  fine  sur  cognizance  de  droit  come  ceo 
of  the  said  lands,  whereupon  proclamations  were  duly  had,  according  to  the  form  of 
the  statute  in  such  case  provided,  the  said  Mary  Dillon  being  under  coverture  with 
the  said  Francis  Dillon,  at  the  time  of  the  levying  such  fine.  On  the  20th  of 
February  1765,  the  said  Mary  Dillon  died  under  coverture  of  the  said  Francis  Dillon,  as 
aforesaid,  leaving  the  said  John  Talbot  Dillon  then  of  the  age  of  twenty-one  years, 
of  sound  mind,  out  of  prison,  and  within  this  realm,  her  son  and  heir.  No  entry  or 
claim  was  made  on  or  to  the  said  lands  by  or  on  behalf  of  the  said  Francis  Dillon  or 
Mary  Dillon  in  her  lifetime,  nor  at  any  time  afterwards  by  the  said  Francis  Dillon, 
nor  by  the  said  John  Talbot  Dillon  until  the  year  1787,  when  he  made  an  entry  to 
avoid  the  said  fine.  And  the  question  was.  Whether  on  the  above  case,  the  said  John 
Talbot  Dillon  was  barred  by  the  said  fine  from  recovering  the  said  lands? 

This  was  first  argued  in  Hilary  Terra  34  Geo.  3,  by  Le  Blanc,  Serjt.,  on  the  negative, 
and  Lawrence,  Serjt.  on  the  affirmative,  and  a  second  time  in  Trinity  Terra  following 
by  Bond,  Serjt.,  on  the  negative,  and  Adair,  Serjt.,  on  the  affirmative. 

On  the  negative  side  of  the  question,  the  arguments  were  in  substance  the  following. 
The  Plaintiff  John  Talbot  Dillon  was  not  barred  by  the  fine,  being  the  heir  of  Mary 

(a)  See  also  3  Burn.  Eccl.  Law,  322,  8vo. 

(h)  If  the  writ  was  not  returned,  the  execution  would  undoubtedly  continue  until 
the  sum  indorsed  was  satisfied.  But  Qu.  whether  the  Plaintiff  could,  after  that  sum 
was  levied,  preserve  his  priority,  with  regard  to  the  future  arrears  of  the  annuity,  over 
another  judgment  creditor,  who  might  have  delivered  another  writ  to  the  bishop,  in 
the  interval  after  the  sum  indorsed  on  the  former  writ  was  levied,  and  before  the  time 
of  the  next  periodical  payment  arrived  ?  The  equitable  interposition  of  the  Court 
seems  hitherto  to  have  extended  no  further,  in  cases  of  judgments  entered  on  bonds 
to  secure  annuities,  than  to  permit  the  judgment  to  stand  as  a  security  for  the  future 
payments,  and  fresh  executions  to  be  taken  out  as  those  payments  became  due,  without 
a  suggestion  or  scire  facias  unrler  the  stat.  8  &  9  W.  3,  c.  11.  Howell  v.  Hanforth, 
2  Black.  843,  1016.     Ogdvie  v.  Foleg,  ib.  1111,     Scott  v.  JFhalleg,  ante,  vol.  i.  p.  297, 


718  DILLON    t'.   LEMAN  2  H  BL  886. 

Dillon,  who  was  under  the  disahilily  of  coverture  at  the  time  when  it  was  levied,  and 
died  under  that  disability.  This  is  not  a  case  within  the  stat.  4  Hen.  7,  c.  24.  Persons 
under  disabilities  are  by  express  words  excepted  out  of  the  body  of  the  statute,  which 
works  the  bar,  and  arc  not  brouj;ht  within  it  by  any  subsequent  clause,  except  in 
case  of  the  removal  of  the  disability  :  the  case  of  dying  under  a  disability  is  not  pro- 
[585]-vided  for.  The  statute  enacts,  that  a  fine  with  proclamations  duly  made  shall 
"conclude  as  well  privies  as  strangers  to  the  same,  except  women  covert  (other  than 
be  parties  to  the  said  fine)  and  every  person  then  being  within  the  age  of  twenty-one 
years  in  prison,  or  out  of  this  realm,  or  not  of  whole  mind  at  the  time  of  the  said 
fine  levitd,  r}ot  parties  to  such  fine."  Then  follow  the  savings,  which  are,  1st,  of 
rights,  iVc.  which  exist  at  the  time  of  the  fine  engrossed  to  all  persons  not  parlies  to 
the  fine,  if  they  pursue  their  claim  within  five  yeai'S  :  2d,  of  those  which  may  accrue 
after  the  fine  engrossed  and  proclamations  made,  by  virtue  of  any  gift,  &c.  made  before 
the  fine  levied,  with  the,  same  limitation  as  to  the  five  years:  3d,  of  those  which 
accrue  to  persons  under  disabilities  at  the  time  of  their  acci-uing,  provided  they  pursue 
their  rights  within  five  years  after  their  disabilities  are  removed.  The  fourth  saving 
ordains,  that  all  persons  not  parlies  to  the  fine,  who  are  under  the  disabilities  specified 
at  the  time  of  the  fine  engro.sseii  and  |)roclaraaiions  made,  and  before  excepteii  in  the 
act,  having  right,  title  or  cause  of  action  to  the  lands,  &c.  and  their  heirs  shall  take 
their  said  actions  or  lawful  entry  within  five  years  after  the  disabilities  are  removed  : 
and  that  if  they  do  not  take  their  action  and  enliy  as  is  aforesaid,  they  and  their 
heirs  shall  be  for  ever  concluded  in  the  same  manner  as  parties  and  privies.  Now 
it  is  obvious  that  the  word  heirs  in  this  clause  means  the  heirs  of  persons  who  die 
after  the  removal  of  their  disabilities,  when  the  five  years  have  began  to  run,  and 
not  the  heirs  of  those  who  die  under  disabilities,  as  in  the  present  case.  It  is  plain 
therefore  that  Mary  Dillon,  the  mother  of  the  Plaintiff,  who  was  a  feme-covert  at 
the  time  of  the  fine  levied,  and  neither  a  pai  ty  nor  privy  to  it,  was  within  the  exception 
of  the  statute,  and  having  died  during  coverture,  that  she  was  never  in  a  situation 
capable  of  being  brought  within  the  operation  of  the  statute.  A  condition  subsequent 
becoming  impossible  by  the  act  of  God,  is  void.  Co.  Litt.  260  a.  And  this  omission 
in  the  statute  to  limit  the  heir  of  a  person  dj^ing  under  a  disability  to  any  period  in 
which  he  shall  bring  his  action,  must  be  taken  to  have  been  designed  by  the  legislature. 
That  statute  was  the  result  of  long  experience.  The  stat.  18  Ed.  1,  St.  4,  declares 
that  by  the  common  law  a  fine  concluded  not  only  parties  and  privies,  but  all  other 
persons  being  of  full  age,  out  of  prison,  of  good  memory,  and  within  the  four  seas, 
if  they  made  not  their  claim  within  a  year  and  a  day,  leaving  those  who  were  UTidor 
the  disabilities  alluded  to  an  [586]  indefinite  time  to  make  their  claim  in,  after  the 
disabilities  were  removed.  The  34  Ed.  3,  c.  16,  simply  took  away  the  doctrine  of 
non-claim,  which  was  restored  by  1  Ric.  3,  c.  7,  and  that  statute  was  followed  by 
4  Hen.  7,  c.  14,  which  at  length  was  passed  to  settle  the  law  upon  the  subject.  In 
other  statutes  of  limitation,  the  death  of  the  disabled  person  is  mentioned.  Thus  b}' 
the  21  Jac.  1,  c.  16,  s.  1,  the  time  for  bringing  a  foimedon  is  limited  to  twenty  years 
after  the  title  accrues,  with  a  saving  in  the  second  section  of  the  rights  of  ])orsons 
under  the  age  of  twenty-one,  feme  coverts,  insane,  imprisoned,  or  beyond  seas,  provided 
they  or  their  heirs  shall  within  ten  years  after  their  full  age,  discoverture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  coming  within  this  realm,  or  death,  take 
benefit  of  and  set  forth  the  same.  So  also  by  10  &  11  W.  3,  c.  14,  the  time  for  Ijring- 
ing  a  writ  of  error  to  reverse  a  fine  or  recovery,  is  confined  to  twenty  years,  with  a 
similar  provision  that  a  person  under  the  disabilities  mentioned,  shall  bring  his  writ 
of  error  within  five  years  after  the  removal  of  those  disabilities,  and  his  heirs,  executors, 
and  administrators  within  the  same  period  after  his  <leath.  I3ut  independent  of  these 
arguments  from  comparison  and  analogy,  the  authority  of  Lord  Coke  commenting  on 
the  stat.  4  Hen.  7,  is  positive,  that  the  heir  of  a  person  whose  disability  is  not  removed, 
may  enforce  his  claim  at  any  time,  notwithstanding  the  fine  ;  for  it  is  laid  down  in 
Cotton's  case,  Sunie  v.  Howes,  2  Inst.  ■'519.  "For  that  persons  out  of  the  realm  at  the 
time  of  the  fine  levied,  amongst  others,  having  a  present  right,  are  excepted  out  of 
the  body  of  the  act  which  worketh  the  bar ;  therefore  he  that  is  beyond  sea  at  the 
time  of  the  fine  levied,  and  never  returns,  is  within  the  exception  out  of  the  body  of 
the  act,  and  he  and  his  heirs  may  enter  and  take  his  action  at  any  time  ;  but  in  case 
he  doth  return,  he  and  his  heirs  must  enter  and  take  his  action  within  five  years  after 
his  return  :  and  so  it  is  of  an  infant  being  party  to  the  fine  and  having  a  present 
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light,  if  he  dieth  during  his  infancy,  he  or  his  heirs  may  enter  or  take  his  action  at 
any  time  :  and  so  it  is  of  a  person  that  is  non  compos  mentis  by  the  act  of  God,  if  he 
die  while  he  is  non  compos  mentis  ;  or  a  man  in  prison,  which  is  by  act  in  law,  if  he 
die  in  prison  ;  or  a  feme-covert,  which  is  by  her  own  act,  if  she  die  while  she  is  covert, 
being  no  parties  to  the  fine."  And  the  same  doctrine  is  to  be  found  in  Beverley's 
case,  4  Co.  125  b.  Jenk.  4  Cent.  192.  13  Vin.  Ahr.  286.  If  the  opiiiion  of  Anderson, 
as  it  appears  in  the  report  of  Cotton's  case,  1  Leon.  211,  be  cited  [587]  on  the  other 
side,  it  is  to  be  observed  that  it  was  merely  thrown  out  by  the  way,  and  not  called 
for  by  the  facts  of  the  case  then  before  the  Court. 

On  the  part  of  the  Defendants  the  result  of  the  arguments  was,  that  as  a  fine  was 
an  assurance  to  secure  the  title  and  peaceable  possession  of  lauds  to  the  owner,  and 
as  the  object  of  the  stat.  4  Hen.  7,  was  to  confirm  the  revival  of  the  doctrine  of  non- 
claim,  that  statute  ought  to  be  construed  according  to  the  intention  of  the  makers  of 
it,  which  evidently  was,  that  a  fine  should  be  a  complete  bar  to  all  rights,  which  were 
not  pursued  within  five  years  after  they  had  accrued.  That  the  word  heirs  in  the 
sixth  section,  must  be  taken  to  include  heirs  of  persons  dying  under  disabilities 
according  to  the  true  scope  and  meaning  of  the  statute,  and  that  this  interpretation 
was  agreeable  to  the  lules  and  principles  of  construction  laid  down  by  Brooke,  J., 
Plowd.  178,  Hill  V.  Grange  ;  Plowd.  366,  Stowel  v.  Lord  Zouch ;  Cro.  Car.  200,  Hulm 
V.  Ueylock ;  1  Leon.  211,  Cotton's  case.  That  if  the  contrary  construction  were  to  prevail, 
the  heir  must  have  an  indefinite  time  to  claim  in,  and  consequently  the  security  of 
property  would  be  materially  affected. 

On  this  day,  the  Lord  Ch.  J.  declared  shortly  the  opinion  of  the  Court,  that  the 
exception  in  the  first  branch  of  the  statute  4  Hen.  7,  and  the  proviso  at  the  end  of 
it  were  to  be  taken  together ;  that  being  so  taken,  they  did  not  amount  so  much  to 
an  exception  as  a  saving,  the  true  meaning  of  which  was,  that  the  rights  of  those 
persons  who  were  under  disabilities  and  of  their  heirs,  were  saved  as  long  as  the 
disabilities  continued,  and  five  years  after,  but  no  longer;  therefore  that  the  heir  not 
being  himself  disabled,  was  hatred  unless  he  pursued  his  right  within  the  five  years 
after  it  accrued  by  the  death  of  his  ancestor  dying  under  a  disability  ;  and  consequently, 
that  the  Plaintiff  in  this  case  was  prevented  by  the  fine  from  recovering  the  lands 
in  question  (see  Cruise  on  Fines,  231,  2d  edit.).  And  to  this  effect  was  the  certificate 
sent  to  the  Court  of  Chancery. 

Dennie  against  Elliott,  Hill  and  Another.     Saturday,  Nov.  28th,  1795. 

The  Court  will  allow  the  costs  recovered  by  A.  against  B.  in  one  action,  to  be  set  off 
and  deducted  from  the  damages  and  costs  recovered  by  B.  against  A.,  C,  and  E.  in 
another  action,  notwithstanding  the  attorney  of  B.  swears  that  he  believes  B.  to  be 
insolvent,  and  that  there  is  no  fund  out  of  which  the  attorney's  costs  can  be  paid, 
but  the  damages  and  costs  so  recovered  by  B.(a). 

In  this  case  a  rule  was  granted  to  shew  cause  why  execution  for  the  damages 
and  costs  recovered  by  the  Plaintiff  in  this  cause,  amounting  to  the  sum  of  521., 
should  not  be  stayed,  the  Defendant  [588]  Hill  undertaking  to  stay  all  proceedings 
on  the  judgment  by  him  obtained  in  another  action  brought  by  the  Plaintiff,  wherein 
Hill  had  his  costs  taxed  at  the  sum  of  431.  19s.  3d.  and  also  undertaking  to  pay 
to  the  Plaintiff  or  his  attorney  the  sum  of  81.  9d.,  being  the  balance  due  to  the  Plaintiff 
after  setting  off  the  costs  so  due  to  the  Defendant  Hill  from  the  Plaintiff,  on  an 
affidavit  by  Hill,  that  the  Plaintiff  appeared  to  be  insolvent,  that  his  goods  were  all 
distrained  for  rent,  and  that  he  himself  was  not  to  be  met  with. 

In  opposition  to  the  rule,  Le  Blanc,  Serjt.,  produced  an  affidavit  of  the  Plaintiff, 
stating  that  Hill  had  told  him  that  Elliott,  one  of  the  other  Defendants,  was  to 
indemnify  Hill,  as  having  acted  under  his  orders,  and  that  the  Plaintiff  had  offered 
not  to  take  out  execution  against  Hill.  The  attorney  for  the  Plaintiff  also  made  an 
affidavit  that  he  had  no  security  for  his  costs,  which  the  Plaintiff  was  unable  to  pay, 
and  which  he  verily  believed  he  should  lose,  if  the  set-off  were  allowed,  as  he  had  no 
chance  of  recovering  them,  but  out  of  the  damages  and  costs  to  be  received  under 
the  judgment  for  the  Plaintiff. 

(a)  [Vide  ante,  vol.  i.  p.  23,  n.  (6).] 
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Le  Blanc  also  relied  on  the  practice  of  the  Court  of  Kindt's  Bench,  anrl  citsfl  Milchell 
V.  Oldjield,  4  Terra  Rep.  B.  li.  123,  and  Handle  v.  Fuller,  6  Teim  Rep.  B.  R.  456. 

In  support  of  the  rule  Bond,  Serjt.,  insisted  on  the  known  practice  in  this  Court, 
that  the  attorney's  lien  for  his  costs  was  subject  to  the  equitable  claims  of  the  parties 
in  the  cause,  wliich  he  said  was  settled  in  the  cases  of  Srhnole.  v.  Nvhh,  ante,  vol.  i.  23, 
Nunes  v.  M(xlifiliain,  217,  O'Connor  v.  Murphy,  6-57,  and  Vawjhan  v.  Daries,  vol.  2,  440. 

The  Court  held  the  practice  here  to  be  clearly  established  by  those  cases,  whatever 
might  be  the  rule  in  the  King's  Bench,  and  therefore  that  it  was  not  now  to  be 
disputed. 

Rule  absolute. 

End  of  Michaelmas  Term. 


[589]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Hilary  Term,  in  the  Thirty-Sixth  Year  of 
the  Reign  of  George  III. 

Ford,  one,  &c.  against  Maxwell,  one,  &c.(a)'.     Monday,  Feb.  Ist,  1796. 

To  maintain  an  action  by  one  attorney  against  another,  for  business  done  by  the 
PiaintiflF  for  the  Defendant  before  the  l)efendant  became  an  attorney,  it  is  not 
necessary  for  the  Plaititifl'  to  leave  his  bill  signed  with  the  Diifendant,  according  to 
the  directions  of  2  Geo.  2,  c.  23,  s.  23,  the  12  Geo.  2,  c.  13,  applying  to  the  case  of 
both  parties  being  attornies  when  the  action  is  brought. 

In  this  action,  which  was  brought  by  one  attorney  against  another  for  his  fees, 
the  PlaintifT  recovered  a  verdict,  though  it  was  objected  at  the  trial  that  he  had  not 
left  his  bill  signed  by  him  with  the  Defendant,  pursuant  to  the  stat.  2  Geo.  2,  c.  23, 
s.  23,  which,  it  was  contended,  he  ought  to  have  done,  notwithstanding  the  Defendant 
was  himself  an  attorney  at  the  time  of  the  action  brought,  all  the  business  having 
been  done  by  the  Plaintift'  before  the  Defendant  was  admilteil  as  an  attorney,  and 
the  stat.  12  Geo.  2,  c.  13,  s.  6,  extending,  as  it  was  said,  only  to  the  case  of  both  parties 
being  attornies  or  solicitors  at  the  time  when  the  debt  was  contracted  ;  the  words  of 
that  section  being,  that  the  2  Geo.  2,  c.  23,  "shall  not  extend  to  any  bill  of  fees, 
charges  and  disbursements,  that  are  now,  or  shall  hereafter  become  due  from  any 
attorney  or  solicitor  to  any  other  attorney  or  solicitor,  &c."  And  now  Cockell,  Serjt., 
moved  for  a  new  trial,  repeating  the  objection  which  had  been  over-ruled  at  the  trial. 

But  the  Court  held,  that  though  the  literal  construction  of  the  stat.  12  Geo.  2, 
c.  13,  might  be  as  the  Defendant  alleged,  yet  the  [590]  object  and  spirit  of  it  was, 
that  the  restrictions  of  the  2  Geo.  2,  c.  23,  should  not  be  applied  where  both  parties 
were  attornies  when  the  action  was  brought,  for  in  such  case  the  Defendant  must  bo 
taken  to  be  fully  competent  to  understand  the  nature  of  the  charges  in  the  bill,  and 
to  resist  them  if  exorbitant  or  improper. 

Rule  refused. 


Benjamin  against  Porteus.     Monday,  Feb.  1st,  1796. 

[Referred  to,  Polt  v.  Eylon,  1846,  3  C.  B.  40.     Distinguished,  Ex  parte 
IF'hiie,  1871,  L.  R.  6  Ch.  404.] 

A  person  who  is  employed  to  sell  goods,  and  is  to  have  for  himself  whatever  money 
he  can  procure  for  them  beyond  a  stated  sum,  is  a  competent  witness  to  prove  the 
contract  between  the  seller  and  the  buyer  (a)-. 

In  this  action  for  goods  bargained  and  sold,  brought  to  recover  the  price  of  a  quantity 
of  indigo,  which  was  sold  for  three  shillings  a  pound  weight,  one  Bennett,  the  broker 
who  was  employed  by  the  Plaintiff  was  called  as  a  witness  to  prove  the  contract,  and 

(a)'  [1  Esp.  N.  P.  C.  420,  S.  C.  Tidd,  333,  8th  ed.] 
(a)'*  [See  the  cases  cited  in  note  (a),  ante,  p.  225.] 
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being  examined  on  the  voir  diie,  stated  that  by  his  agreement  with  the  Plaintiff  he 
was  to  have  for  his  own  profit  whatever  sura  he  could  get  for  the  indigo  above  half-a- 
crown  for  the  pound,  which  price  the  Plaintiff  had  fixed  for  himself,  but  not  an 
allowance  of  so  much  per  cent,  on  the  sale  by  way  of  commission  in  the  usual  way. 
The  Lord  Chief  Justice  at  the  trial  thought  this  was  an  objection  to  the  competence 
of  the  witness  on  the  score  of  interest,  and  that  as  he  did  not  come  within  the 
description  of  a  broker  or  factor,  the  exception  to  the  general  rule  made  in  favour  of 
their  testimony  being  admissible  to  prove  contracts  made  by  them  was  not  applicable 
to  him,  and  as  he  refused  to  release,  the  Plaintiff  was  in  consequence  nonsuited. 

Cockell,  Serjt.,  now  shewed  cause  against  a  new  trial.  The  evidence  of  Bennett 
was  properly  rejected,  as  he  was  to  have  a  profit  on  the  sale,  not  as  a  broker,  but  as 
a  partner :  for  whatever  sum  the  goods  might  be  sold  above  half-a-crown  for  a  pound, 
he  was  to  have  the  whole,  independent  of  his  employer.  He  had  therefore  a  direct 
interest  in  establishing  the  contract,  and  is  not  included  in  any  of  the  excepted  cases 
of  interested  witnesses.  In  Dixon  v.  Cooper,  3  Wils.  40,  the  factor  was  merely  an 
agent  for  both  parties,  and  was  to  receive  a  ceitain  sum  at  whatever  price  the  goods 
might  sell ;  bat  here  the  witness  had  a  separate  interest  of  his  own,  and  was  only 
agent  for  the  Plaintiff,  and  that  no  farther  than  to  a  given  extent.  In  Baker  v.  Beiit, 
3  Term  Rep.  B.  R.  27,  the  broker  discharged  his  duty  as  agent  for  both  parties  before 
he  underwrote  the  policy,  which,  it  was  properly  holden  in  that  case,  should  not 
[591]  deprive  the  parties  of  the  benefit  of  his  testimony.  The  true  line  is  there 
marked,  which  is  whether  the  witness  is  to  gain  or  lose  by  the  event  of  the  cause. 

Adair,  Serjt.,  for  the  rule.  The  witness  was  nothing  like  a  partner,  as  there  was 
no  communion  of  profit  and  loss  between  him  and  his  employer;  but  he  was  most 
indisputably  a  broker,  who  may  be  defined  to  be  a  person  who  makes  a  bargain  between 
two  or  more  other  persons.  There  is  no  other  definition  of  the  term  broker,  unless 
it  be  where  the  law  appoints  brokers  for  special  purposes.  Now  every  broker  and 
factor  is  interested  to  establish  the  contract  he  makes,  as  well  as  to  increase  the  price, 
for  the  value  of  his  commission  will  be  increased  in  proportion.  But  exceptions  to  the 
rule  which  excludes  the  testimony  of  interested  witnesses,  are  admitted  in  the  case  of 
a  factor  or  broker;  the  broker  therefore  in  the  present  ease  was  clearly  intitled  to  the 
benefit  of  the  exception.  In  a  question  of  competence,  the  quantity  of  interest  makes 
no  difference.  Therefore  as  a  direct  interest  is  no  objection  to  the  competence  of  a 
factor  or  broker,  the  quantity  of  it  goes  to  his  credit  with  the  jury.  In  Baker  v. 
Bent  the  broker  who  had  underwritten  the  policy,  was  directly  interested  in  the  event 
of  the  cause;  it  was  a  consolidated  action,  and  he  was  also  a  party  to  a  bill  in  equity, 
and  so  eventually  liable  to  the  costs  of  that  suit,  but  yet  he  was  a  competent  witness. 
Lord  Chief  Justice  Eyre.  The  inclination  of  my  opinion  is,  that  this  evidence 
ought  to  have  been  rejected.  The  principle  is  admitted,  that  where  a  witness  has  a 
direct  interest  in  the  event  of  a  cause,  his  testimony  cannot  be  received.  But  from 
necessity  an  exception  has  been  introduced  in  the  case  of  factors  and  brokers,  because 
from  the  nature  of  the  transactions  in  which  they  are  engaged,  the  contracts  they 
make  for  other  persons  cannot  be  proved  without  them.  It  is  true  indeed,  there  is 
no  magic  in  the  term  factor  or  broker,  and  that  every  man  who  makes  a  contract  for 
another  comes,  in  some  sort,  within  the  description.  But  here  it  was  not  simply 
a  contract  that  Bennett  made  for  another,  but  for  another  and  himself.  He  was  to 
have  all  the  profit  which  could  be  made  upon  the  sale  of  the  indigo,  above  2s.  6d.  on 
every  pound  weight,  the  stated  sum  that  was  to  be  paid  to  his  principal.  His  profit 
therefore  was  not  to  arise  from  the  profit  of  the  principal,  but  was  collateral  to  and 
beyond  it.  He  cannot  wrong  the  principal,  but  he  may  wrong  the  person  with  whom 
he  deals,  by  screwing  him  up  beyond  the  real  value  of  the  goods,  for  the  sake  of  his 
own  [592]  profit,  and  therefore  he  has  a  separate  interest  to  establish  a  particular 
contract  which  he  comes  to  prove.  It  is  true  that  an  ordinary  broker  has  an  interest, 
but  it  is  not  such  as  to  outweigh  the  necessity  of  his  testimony  being  received.  If  he 
is  to  have  51.  per  cent,  commission  on  the  sale,  where  he  gets  one  shilling  for  himself 
he  gets  nineteen  for  his  employer,  and  his  gain  arises  out  of  the  gain  of  his  employer. 
But  here  the  agent  takes  a  profit  in  fact  as  a  principal,  with  only  2s.  6d.  for  his 
employer.  A  regular  broker  must  take  care  of  his  employer's  interest  as  well  as  his 
own,  and  has  not  such  a  temptation  to  raise  the  price  of  the  commodity  to  the  buyer. 
Besides,  I  think  the  employing  persons  to  transact  business  upon  such  terms  as  these 
is  neither  necessary  nor  convenient,  but  on  the  contrary  is  extremely  mischievous  in 
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commerce,  and  not  to  be  encouraged.  Brokers  are  men  acting  in  a  known  established 
character,  of  known  description  and  responsibility,  and  therefore  more  fit  to  be  trusted 
and  employed  in  commercial  transactions. 

Hkath,  J.  With  great  respect  for  my  Lord  Chief  Justice,  I  think  this  witness  was 
admissible.  I  cannot  distinguish  hira  from  a  broker:  he  must,  I  tliink,  be  considered 
as  a  broker,  and  not  as  a  principal ;  he  is  only  paid  for  his  trouble  in  a  particular 
manner.  The  reason  for  admitting  him  is  the  necessity  of  the  thing,  for  it  is  often 
for  the  benefit  of  trade  that  bargains  of  this  kind  shall  be  kept  secret.  It  appears 
to  me  to  be  equally  the  interest  of  a  broker,  who  is  to  have  a  per  centago  to  screw 
up  the  price,  as  it  was  of  this  person.  It  is  indeed  his  duty  to  screw  up  the  buyer; 
he  must  tell  the  whole  truth  respecting  the  commodity,  but  having  done  that,  it  is  his 
duty  to  ask  the  highest  possible  \mce.  I  cannot  consider  a  broker  as  the  agent  for 
both  parties ;  he  appears  to  me  to  be  solely  the  agent  of  the  vendor. 

KooKE,  J.  I  agree  with  my  Brother  Heath  iti  thinking  this  evidence  ought  to 
have  been  admitted.  I  see  no  difference  in  point  of  interest,  between  a  person 
who  sells  upon  commission,  and  one  who  is  to  have  a  share  of  the  profit  (n)'  :  nor  can 
I  make  a  distinction  between  this  witness  and  a  common  broker.  He  is  an  agent  who 
makes  a  bargain  between  two  others,  and  whose  evidence  is  admissible  from  necessity, 
which  is  a  necessity  created  by  the  parties  themselves. 

Loud  Chief  Justice.  My  Brothers  have  stated  it  as  a  principle,  upon  which  they 
rest  their  opinions,  that  theie  is  no  difference  between  an  agent  taking  to  himself 
a  part  of  the  price  [593]  for  which  ho  bargains,  and  taking  a  commission  from  his 
employer  upon  that  price.  If  this  principle  can  be  supported,  I  agree  that  the  evidence 
ought  to  have  been  received.     Let  there  be  a  new  trial. 

Kule  absolute. 

Michel  against  Pareski.     Thursday,  Fob.  4th,  1796. 

After  the  Defendant  has  agreed  to  take  short  notice  of  trial,  the  Court  will  not  compel 
the  Plaintiff  a  foreigner  and  resident  abroad,  to  give  security  for  costs  (a)'. 

Adair,  Serjt.,  shewed  cause  against  a  rule  calling  upon  the  PlaintifiF,  who  was 
a  foreigner  and  resident  at  Dantzick,  to  give  security  for  costs,  in  an  action  on 
a  policy  of  insurance.  Though  he  admitted  the  general  rule  that  a  foreigner  so 
situated  was  compellable  to  give  such  security,  yet  in  the  present  instance  he  contended 
that  the  Plaintiff  was  exempted  from  the  rule,  as  the  Defendant  had  obtained  time  to 
plead,  and  had  agreed  to  take  short  notice  of  trial,  for  the  last  sittings  in  the  term  : 
the  application  therefore  came  too  late,  as  it  must  evidently  delay  the  Plaintiff. 

The  Court  were  very  clearly  of  this  opinion,  saying  that  as  the  Defendant  had 
agreed  to  take  short  notice  of  trial,  he  had  waived  his  opportunity  of  making  this 
application,  which  must  necessarily  delay  the  Plaintiff. 

Rule  discharged. 

Lardner  against  Bassage.     Thursday,  Feb.  4th,  1796. 

Bail  must  render  the  principal  before  the  rising  of  the  Court,  in  order  to  discharge 
themselves  from  an  action  of  debt  on  the  recognizance  (a)'-'. 

Cockell,  Serjt.,  shewed  cause  against  a  rule  to  stay  proceedings  in  an  action  of 
debt  against  bail  on  their  recognizance,  on  the  ground  that  they  had  not  rendered  the 
principal  [which  was  done  at  a  judge's  chambers]  till  after  the  rising  of  the  Court  on  the 
quarto  die  post  of  the  return  of  the  writ.  This  he  contended  was  irregular,  it  being 
the  settled  practice  of  the  Court  to  require  the  render  to  be  made  sedente  curia. 
Barnes,  82.  1  Wils.  270.  Impey  Pract.  3d  Edit.  .502,  that  probably  the  reason  of 
this  regulation  was,  that  the  principal  was  originally  rendered  in  court,  and  when 
from  the  increase  of  business,  the  practice  of  rendering  at  a  Judge's  chambers  was 
introduced,  it  was  thought  necessary  to  limit  the  same  time  for  the  render  to  be 
made  in,  as  the  bail   would  have  been  confined  to  if  it    had    been    made  in  court, 

(a)'  [Sed  vide  ante,  225,  n.  (1).]  («)=  [Vide  ante,  p.  118,  note  (a).] 

(a)8  [Tidd's  Prac.  287,  8th  edit.] 
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that  no  advantage  might  be  gained  by  merely  changing  the  place  where  it  was 
made  :  and  he  also  cited  Fletcher  v.  Aingell,  ante,  117,  and  the  note  there  annexed. 

[594]  Clayton,  Serjt,,  in  supjwrt  of  the  rule,  argued  that  according  to  the  case 
in  Barnes  it  was  not  necessary  in  debt  on  the  recognizance  that  the  Court  should 
be  sitting  at  the  time  of  the  render,  though  it  was  in  a  scire  facias,  and  that  this 
point  was  not  before  the  Court  in  Fletcher  v.  Aingell ;  that  the  reason  of  the  thing 
was  in  his  favour,  there  being  no  reason  why  a  render,  if  within  the  number  of 
days  required,  should  not  be  as  well  after  as  before  the  lising  of  the  Court;  and 
that  since  the  render  had  ceased  to  be  in  court,  cessante  ratione,  cessat  et  ipsa  lex. 

Upon  a  reference  to  the  officers,  they  all  agreed  that  the  practice  was  as  stated  in 
the  note  in  Fletcher  v.  Aingell,  and  therefore  the 

Rule  was  discharged. 

The  writ  was  returnable  on  the  27th  of  January,  and  the  render  on  the  30tb, 
which  was  clearly  holden  to  be  right,  both  days  being  inclusive. 

Owen  against  Smyth.     Friday,  Feb.  5th,  1796. 

[Considered,  Lucas  v.  Brandreth,  1860,  28  Beav.  280.] 

A  limitation  in  a  deed,  to  the  use  of  A.  for  life,  with  remainder  to  the  first  son  of  the 
body  of  A.  lawfully  issuing,  and  for  default  of  such  issue,  to  the  second,  thiid,  and 
other  sons  of  A.  and  of  the  several  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  respectively  issuing,  gives  an  estate  in  tail  male  to  the 
first  son  of  A.(«). 

This  case,  which  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  this  Court, 
stated,  that  in  the  year  1769,  George  Smyth  the  elder  had  four  children,  viz.  George 
Smyth  his  eldest  son  then  married,  Nicholas  his  second  son  then  married,  John 
his  third  son  then  unmarried,  and  Sally  his  only  daughter  then  the  wife  of  Samuel 
Sandys. 

That  by  indenture  of  feoffment  of  the  18th  of  July  1769,  certain  lands  were  con- 
veyed by  George  Smyth  the  father  and  George  Smyth  the  son  to  feoffees,  to  hold  to 
them  and  their  heirs  upon  such  trusts  as  the  said  George  Smyth  the  father  and  George 
Smyth  the  son  should  appoint,  and  in  default  of  such  appointment  as  to  part  of  the 
premises,  to  the  use  of  George  Smyth  the  father  for  life,  and  as  to  the  residue,  to  the 
use  of  the  trustees  for  a  term  of  60  years,  and  after  the  death  of  George  Smyth  the 
father  and  subject  to  the  term,  as  to  all  the  lands  to  use  of  George  Smyth  the  son  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  other 
trustees  for  a  term  of  500  years,  and  subject  to  that  term  to  the  use  of  the  first  son 
of  the  body  of  the  said  George  Smyth  the  son,  on  the  body  of  any  wife  which  he 
should  thereafter  mairy,  to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such 
son  lawfully  issuing,  and  for  default  of  such  issue,  to  the  use  of  the  2d,  3d,  4th,  5th, 
[595]  6th,  7th,  8th,  9th,  10th,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  the  same  George  Smyth,  on  the  body  of  such  wife  to  be  begotten,  and  of  the  several 
heirs  male  of  the  bodj'  or  bodies  of  all  and  every  such  son  and  sons  respectively  issuing, 
&c.,  and  for  default  of  such  issue,  to  the  use  of  trustees  for  a  term  of  600  years,  and 
subject  to  that  term,  to  the  use  of  Nicholas  Smyth  the  second  son  of  George  Smyth 
the  father  for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder 
to  trustees  for  a  term  of  700  years,  and  subject  thereto  to  the  use  and  behoof  of  the 
first  son  of  the  body  of  Nicholas  Smyth  lawfully  issuing,  and  for  default  of  such 
issue,  to  the  use  and  behoof  of  the  2'd,  3d,  4th,  5th,  6lh,  7th,  8th,  9th,  10th,  and 
of  all  and  every  other  son  and  sons  of  Nicholas  Smyth,  lawfully  issuing,  whether 
born  in  his  lifetime,  or  after  his  death,  severally  and  successively  in  remainder  one 
after  another,  as  they  and  every  of  them  shall  happen  to  be  in  priority  of  birth, 
and  seniority  of  age,  and  of  the  several  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  respectively  issuing,  so  that  the  elder  of  such  sons  and  the 
heiis  male  of  his  and  their  bodies  shall  be  always  preferred,  and  take  before  the  younger 
of  the  same  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  lawfully  issuing, 
and  for  default  of  such  issue  to  trustees  for  a  terra  of  800  years,  and  subject  thereto 

(a)  [Vide  Galley  v.  Barrington,  2  Bing.  387.] 
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to  John  Smyth  the  third  son  for  life,  and  to  his  first  and  other  sons  in  tail  mule, 
remainder  to  the  daughter  Sally  Sandys  for  life,  and  to  her  first  and  other  sons  in 
tail,  remainder  to  the  right  heirs  of  the  suivivor  of  George  Smyth  the  father  and 
George  Smyth  the  son. 

There  were  also  jointuring  powers  given  to  George  Nicholas,  and  John,  the  sons  of 
George  Smyth  the  father,  the  words  of  the  power,  as  it  related  to  John  Smyth,  being, 
"  It  shall  and  may  be  lawful  to  and  for  the  said  John  Smyth,  in  case  he  shall  survive 
both  the  said  George  Smyth  the  son,  and  the  said  Nicholas  Smyth,  and  they  both  shall 
depart  this  life  without  leaving  any  issue  male  of  any  of  their  bodies  lawfully  begotten, 
by  any  deed  or  deeds,  &c." 

The  trusts  of  the  term  of  800  years  were,  if  the  said  George  Smyth  the  son  should 
depart  this  life  without  leaving  any  issue  of  his  body  lawfully  begotten  as  aforesaid, 
and  the  said  Nicholas  Smyth  sh.all  happen  to  have  no  issue  male  of  his  body  lawfully 
begotten,  born  in  his  lifetime  or  after  his  decease,  or  there  being  such  issue  male,  all 
of  them  should  happen  to  die  without  issue  male  of  any  of  their  bodies,  before  any 
of  them  should  attain  the  age  of  twenty-one  years,  and  there  should  be  issue  one  or 
more  daughter  or  daughters  of  the  body  of  the  said  Nicholas  Smyth  [596]  lawftdly 
issuing,  then  the  trustees  of  the  term,  after  failure  of  issue  male  of  Nicholas  Smyth, 
and  after  his  decease,  should  raise  portions,  &c. 

By  the  same  deed,  a  rectory  holden  for  lives  of  the  Dean  of  Lincoln  was  limited  to 
trustees,  to  permit  and  suffer  George  Smyth  the  father  to  take  the  rents  during  his 
life,  and  after  his  decease  to  permit  George  Sraj'lh  the  son  to  take  the  profits  duritig 
his  life,  and  after  the  decease  of  the  survivor  of  the  said  George  Smyth  the  father,  and 
George  Smyth  the  son,  in  trust  for  the  issue  male  of  the  bo<ly  of  the  said  George 
Smyth  the  son.  "  And  in  case  there  should  be  no  such  son  or  sons,  or  there  being 
such,  he  and  they  shall  die  before  any  of  them  shall  attain  the  age  of  twenty- 
one  years,  and  without  issue  male,  then  in  trust  to  permit  and  suffer  the  said 
Nicholas  Smyth  and  his  assigns  to  receive  and  take  the  rents,  issues  and  profits  of 
the  same  premises  for  and  during  his  natural  life,  in  case  the  same  lease  shall  so  long 
continue,  to  and  for  his  and  their  own  proper  use  and  benefit,  and  from  and  immediately 
after  the  death  of  the  said  Nicholas  Smyth,  then  in  tiust  fur  the  eldest  or  otdy  son 
for  the  time  being  of  the  body  of  the  said  Nicholas  Smyth  lawfully  begotten,  until 
such  only  son  or  some  one  such  son  shall  first  attain  the  age  of  twenty-one  years,  or 
die  leaving  issue  male  of  his  body,  and  then  in  trust  fur  such  son  so  attaining  twenty- 
one  or  dying  leaving  issue  male  of  his  body,  and  for  such  issue  male,  &c.  and  a  lease 
of  tithes  from  the  Dean  atid  Chapter  of  Christ  Church  Oxford,  was  also  limited  in  the 
same  manner." 

George  Smyth  the  father  and  George  Smyth  the  son  both  died,  the  latter  without 
issue,  and  they  made  no  joint  appointment. 

Nicholas  Smyth  the  second  son  died,  leaving  the  Plaintiflr(a)  his  only  son  and  heir 
at  law.     And  the  question  for  the  opinion  of  the  Court  was, 

What  estate  the  Plaintiff  took  in  the  premises  in  question? 

On  the  part  of  the  Plaintiff  Williams,  Serjt.,  argued  as  follows.  It  is  clear  upon 
the  face  of  the  deed,  that  the  intention  of  the  parties  to  it  was  that  the  first  son  of 
Nicholas  Smyth  should  take  an  estate-tail.  This  is  evident  from  the  jointuring  power 
given  to  John  Smyth  the  next  brother  to  Nicholas,  which  is  that  "  it  shall  be  lawful 
to  and  for  the  said  John  Smyth,  in  case  he  shall  survive  both  the  said  (ieorge  Smyth 
the  son,  and  the  said  Nicholas  Smyth,  and  they  both  shall  depart  this  life  without 
leaving  any  issue  male  of  their  bodies  lawfully  begotten,  [597]  by  any  deed  or  deeds, 
&e."  So  also  the  trusts  of  the  term  of  800  years  are  to  take  effect  for  the  raising  of 
portions  for  daughters,  "if  the  said  George  Smyth  the  son  should  depart  this  life, 
without  leaving  any  issue  of  his  body  lawfully  begotten,  and  the  said  Nicholas  Smyth 
shall  happen  to  have  no  issue  male  of  his  boify,  lawfully  begotten,  born  in  the  lifetime 
or  after  his  decease,  or  there  being  such  issue  male,  all  of  them  should  happen  to  die 
without  isiue  male  of  any  of  their  bodies,  before  any  of  them  should  attain  the  age 
of  twenty-one,  &c."  Thus  likewise  the  leases  of  the  rectory  and  the  tithes  are  limited 
to  trustees,  in  trust  for  "Nicholas  Smyth  for  his  life,  and  after  his  death,  in  trust  for 
the  eldest  or  only  son  for  the  time  being,  of  the  body  of  the  said  Nicholas  Smyth 
lawfully  begotten,  until  such  only  son  or  some  one  such  son  shall  first  attain  the 

(o)  Who  had  taken  the  name  of  Owen. 
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age  of  twenty-one  years,  or  die  leaving  issue  male  of  his  body,  and  then  in  trust  for 
such  sou  so  attaining  twenty  one,  or  dying  leaving  issue  male  of  his  body,  and  for  such 
issue  male,"  &c. 

The  intention  then  of  the  parties  appearing  upon  the  deed  itself,  it  remains  to  be 
considered,  whether  the  words  used  in  former  part  of  the  deed  in  the  limitation  to  the 
first  son  of  the  body  of  Nicholas  Smyth  lawfully  issuing  are  not  proper  to  give  an 
estate-tail  ?     Now  there  are  words  of  inheritance  fully  sufficient  for  that  purpose  ;  it 
is  not  necessary  to  add  any  others,  but  by  an  easy  transposition,  the  limitation  to  the 
several  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  respec- 
tively issuing,  may  be  applied  to  the  first  son  of  Nicholas  Smyth,  as  well  as  to  any 
other.     The  only  difficulty  there  is,  arises  from  the  words  "  for  default  of  such  issue," 
which  follow  the  limitation  to  the  first  son  of  the  body  of  Nicholas  Smyth  lawfully 
issuing.     But  those  words  may  be  construed  to  mean  the  want  of  issue  of  the  first 
son  of  the  body  of  Nicholas  Smyth,  and  then  such  first  son  would  take  an  estate-tail: 
for  the  same  construction  was  put  on  the  words  "  for  want  of  such  issue,"  following 
a  limitation  to  every  son  and  sons  of  A.  which  should  be  begotten  on  the  body  of  his 
wife,  in  Evans  v.  Astley,  3  Burr.  1570  :  and  though  that  was  a  case  on  the  construction 
of  a  will,  yet  where  the  intent  of  the  parties  to  a  deed  to  uses  can  be  cleaily  collected 
from  the  deed  itself,  the  deed  shall  be  so  construed  as  to  effectuate  that  intent  accord- 
ing to  the  doctrine  laid  down.  Lisle  v.  Gray,  2  Lev.  225.     Leigh  v.  Brace,  Garth.  343. 
Doe,  on  deni.  of  IFatt,  v.  Wainemight,  5  Term  Rep.  B.  R.  427.     And  accordingly  in 
Doe,  on  clem,  of  Willis,  v.  Martin,  4  Term  Rep.  B.  R.  39,  where  the  intention  was  plain, 
and  the  limitation  was,  in  default  of  an  appointment,  "  to  the  use  of  all  and  every 
the  child  [598]  or  children  equally  share  and  share  alike,  to  hold  the  same  as  tenants 
in  common  and  not  as  joint-tenants,  and  if  but  one  child,  then  to  such  only  child,  his 
or  her  heirs  or  assigns  for  ever,"  the  Court  supplied  the  words  "their  heirs,"  from  the 
words  "his  or  her  heirs,"  and  annexed  them  to  the  limitation,  to  all  and  every  the 
children  as  tenants  in  common,"  so  as  to  give  all  the  children  vested  remainders  in  fee. 
Bond,  Serjt.,  contra.     No  latitude  of  construction,  nor  any  conjecture  as  to  the 
intention  of  the  parties  can  be  allowed  in  a  voluntary  feoffment,  beyond  the  precise 
meaning  which   the   particular   words   used   in   the  limitation   import.     Now  as  the 
limitation  in  the  deed  is  to  the  first  son  of  the  body  of  Nicholas  Smyth  lawfully 
issuing,  without  any  other  words  superadded,  such  first  son  could  only  take  an  estate 
for  life,  notwithstanding  the  intent  might  have  been  to  have  given  him  an  estate-tail: 
this  is  a  complete  sentence,  and  then  the  deed  goes  on,  "and  for  default  of  such  issue, 
to  the  use  and  behoof  of  the  second,  third  and  other  sons  in  succession,  and  of  the 
several  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  respec- 
tively issuing,  and  the  heirs  male  of  his  and  their  bodies  respectively  issuing."     Now 
the  words  "  for  default  of  such  issue  '  begin  a  new  and  distinct  sentence ;  and  though 
they  appear  to  mark  the  event  in  which  the  limit^ation  to  the  other  sons  successively 
in  tail  male  is  to  take  effect,  for  the  words  "  such  son  and  sons  "  clearly  relate  to  the 
second,  third  and  other  succeeding  sons,  yet  whatever  implication  may  be  made  in 
a  will,  in  favour  of  the  intention  of  the  testator,  as  in  Evans  v.  Astley,  the  Court  will 
not  give  an  estate-tail  by  implication  in  a  deed.     In  Doe  v.  Martin  the  construction 
was  made  without  any  violence,  merely  by  pointing  the  sentence,  and  coupling  the 
two  branches  of  it  together,  and  referring  the  word  "  heirs  "  to  both.     But  the  deed 
in  that  case  was  totally  ditt'erent  from  the  present.     As  to  the  argument  attempted 
to  be  drawn  from  the  limitation  of  the  leasehold  property  in  the  other  parts  of  the 
deed,  the  true  conclusion  from  thence  is,  that  as  the  parties  intended  by  the  terms  there 
used,  that  the  first  son  of  Nicholas  Smyth  should  take  something  more  than  an  estate 
for  life  in  that  species  of  property,  so  where  other  terms  are  used  in  the  former  part 
of  the  deed,  they  intended  that  he  should  have  but  an  estate  for  life  in  the  other 
property. 

Lord  Ch.  J.  Eyre.  I  think  this  is  one  of  the  clearest  cases  I  ever  saw :  there 
is  demonstration  plain  on  the  face  of  the  feoffment,  that  it  was  the  intent  of  the 
parties  that  an  estate-tail  [599]  should  be  limited  to  the  eldest  son  of  Nicholas  Smyth, 
The  argument  on  the  part  of  the  Defendant  has  occasionally  shifted,  sometimes 
admitting  the  intent;,  but  contending  that  the  words  usad  were  not  sufficient  to 
etfectuate  that  intent,  which  I  thought  was  the  true  way  of  considering  the  question, 
and  sometimes  denying  the  intent  itself.  But  no  mau  can  read  this  d^ed  without 
seeing  the  intent  I  have  meutioned,  though  by  som;  strange  blunder  the  Uiuil  words 
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are  omitted.  If  iiuloed  it  had  stopped  at  the  limitation  to  the  first  son  of  Nicholas, 
I  should  have  agreed  with  the  counsel  for  the  Defendant;  for  it  certainly  does  not 
follow,  that  because  one  can  see  an  intent  on  the  face  of  a  deed,  therefore  that  the 
words  used  are  sufficient  to  efl'ectuate  that  intent.  But  the  intent  here  does  not  rest 
on  the  first  expressions,  but  the  other  parts  of  the  deed  respecting  the  trusts  and 
other  limitations,  which  were  ably  discussed  by  my  Brother  Williams,  refer  to  au 
estate-tail  in  the  first  sou  of  Nicholas  Smyth.  The  intent  then  being  plain,  the  ques- 
tion is,  whether  we  can  find  sufficient  words  1  I,  for  one,  adhere  to  the  rule  which 
forbids  the  raising  estates  by  implication  in  deeds,  and  think  that  we  ought  not  to 
grant  the  same  indulgence  to  inaccuracy  in  the  construction  of  deeds  as  wc  do  in  wills. 
But  here  it  is  not  necessary  to  resort  to  implication,  or  to  inquire  whether  the  same 
latitude  is  to  be  allowed  to  conveyances  to  uses  as  to  wills.  For  lieie  there  are  strict 
technical  words  capable  of  being  applied  to  the  limitation  to  the  first  son  of  the  body 
of  Nicholas  Smyth,  so  as  to  give  him  an  estate-tail.  The  limitation  is  to  the  first  son, 
and  for  default  of  such  issue  the  whole  line  of  sons  is  taken  in  without  any  particular 
limitation  to  them  and  the  heirs  of  their  bodies  nomitiatim,  but  it  is  "  to  the  several 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  respectively  issuing." 
Fortunately  it  is  not  said  "  to  the  heirs  male  of  the  body  and  bodies  of  such  second, 
third  and  other  sons,  &c. ;"  if  it  had  been  so,  perhaps  it  could  not  have  been  got  over. 
But  the  limitation  is  to  the  heirs  male  of  the  body  and  bodies  of  "every  such  son." 
Now  the  case  of  Doe  v.  Martin  is  an  authority  to  warrant  the  application  of  those 
words  to  the  limitation  to  the  first  son  of  Nicholas  Smyth,  as  well  as  to  the  others. 
But  this  case  is  stronger  than  Doc  v.  Martin,  for  it  does  not  even  require  the  assistance 
of  punctuation.  Upon  the  whole  therefore  it  is  clear  that  the  Plainlitr  took  an  estate- 
tail  under  the  limitation  in  the  deed  to  the  first  son  of  the  body  of  Nicholas  Smyth. 

Heath  J.,  of  the  same  opinion. 

KouKE,  J.,  of  the  same  opinion. 

[600]  The  certificate  accordingly  slated,  that  the  Plaintiff  took  an  estate  in  tail 
male  in  the  lands  in  question. 


La  Grue,  qui  tam,  against  Penny.     Saturday,  Feb.  6th,  1796. 

A  Plaintiff  may  sue  in  his  own  name,  without  an  attorney,  and  subscribe  the  process 
with  his  name  as  attorney  for  the  Plaintiff,  in  any  action. 

Marshall,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  proceedings  in  this  action 
should  not  be  set  aside,  on  the  ground  that  the  Plaintifl',  who  was  not  an  attorney, 
sued  in  his  own  right  on  a  penal  statute,  without  any  attorney,  and  yet  subscribed 
the  notice  upon  the  process,  ".John  La  Grue,  attorney  for  the  Plaintill." 

Le  Blanc  shewed  cause,  observing  that  the  parties  were  obliged  to  appear  in  person 
at  common  law,  and  that  it  was  not  till  the  stal.  West.  2,  c.  10,  was  passed,  that 
liberty  was  given  to  sue  or  defend  by  attorney  (a).  But  still  it  continued  optional 
either  to  sue  in  person  or  by  attorney. 

Marshall  in  support  of  the  rule,  insisted  that  whatever  might  have  been  the  antient 
practice,  the  usage  of  many  ages  and  the  several  statutes  im|)osing  duties  on  attornies, 
warrants  to  sue,  and  the  like,  had  rendered  that  which  was  permitted  oidy  by  the 
stat.  West.  2,  now  indispeiisible  :  that  it  would  be  of  mischievous  consequence,  if 
persons  such  as  the  Plaintiff,  who  was  described  in  the  affidavit  to  be  in  low  and 
indigent  circumstances,  were  permitted  to  practice  and  bring  actions  on  penal  statutes 
in  their  own  name.=,  on  whom  notices,  &c.  could  not  be  served,  without  an  attorney, 
who  being  an  otticer  of  the  Court,  was  liable  to  be  punished  for  any  misconduct. 
Besides,  the  peril  of  costs  was  a  restraint  on  bringing  frivolous  actions ;  but  if  the 
Plaintiff  should  not  have  an  attorney  of  his  own  to  pay,  it  woidd  lessen  that  restraint 
very  considerably.     But 

The  Court  clearly  held,  that  the  right  of  parties  to  sue  or  defend  in  their  own 

(a)  At  common  law,  the  king,  by  virtue  of  his  prerogative,  might  empower  either 
the  Plaintiff  or  Defendant  to  appoint  an  attorney,  by  the  writ  of  dedimus  potestatem 
de  attornato  faciendo.  F.  N.  B.  59.  So  also  the  party  being  present  might  name  a 
responsalis  to  be  appointed  by  the  justices.     Co.  Litt.  121a.     2  List.  249. 
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uame  (b)  still  remained  the  same  as  at  common  law  ;  that  a  penal  action  was  the  same 
as  any  other  in  that  respect ;  and  as  to  the  Plaiiiliff  calling  himself  the  Plaintiff's 
attorney  in  the  notice  on  the  process,  it  was  only  a  compliance  with  the  directions  of 
the  statute  (2  Geo.  2,  c.  23,  s.  22)  as  nearly  as  the  case  would  admit. 
Eule  discharged. 

[601]     King,  qui  tam,  against  Pacey.     Saturday,  Feb.  6th,  1796. 

In  an  action  for  the  penalties  of  the  Lottery  Act,  27  Geo.  3,  c.  1,  s.  2,  it  is  sufficient 
if  the  process  state  the  sum  to  which  they  amount,  as  the  debt,  without  describing 
it  as  arising  from  penalties,  or  specifying  the  oflence,  provided  there  be  an  affidavit 
for  that  purpose ;  and  it  is  also  a  sufficient  compliance  with  the  stat.  33  Geo.  3, 
c.  62,  s.  38,  to  state  in  the  process  that  the  Plaintiff  "  is  appointed  by  the  commis- 
sioners of  his  majesty's  stamp  duties  to  prosecute." 

In  this  action  of  debt  for  the  penalties  of  the  Lottery  Act,  27  Geo.  3,  c.  1,  which 
was  commenced  by  bill  in  the  King's  Bench,  and  removed  into  this  court  by  habeas 
corpus,  and  in  which  the  Defendant  was  holden  to  bail  for  .5001.,  a  rule  was  obtained 
to  shew  cause  why  the  proceedings  should  not  be  set  aside  for  irregularity,  on  two 
grounds,  first,  that  the  writ  did  not  state  the  amount  of  the  penalties  sued  for,  or  the 
cause  of  action  ;  and  secondly,  that  it  did  not  state  the  Plaintiff  to  be  an  officer 
appointed  by  the  commissioners  of  stamp  duties.  The  first  objection  was  founded  on 
the  27  Geo.  3,  c.  1 ;  the  second,  on  the  33  Geo.  3,  c.  62.  The  former  statute,  s.  2, 
after  giving  the  action,  goes  on  to  say,  "and  upon  every  such  action,  bill,  plaint,  suit 
or  information,  a  capias  or  other  writ  shall  and  may  issue,  the  first  process  specifying 
therein  the  amount  of  the  penalty  or  penalties  sued  for,  whereof  an  affidavit  shall  be 
first  duly  made  and  filed,"  &c.  The  latter  statute,  s.  38,  enacts  that  no  action  shall 
be  commenced  on  any  of  the  laws  touching  and  concerning  lotteries,  unless  the  same 
be  commenced  and  prosecuted  "  in  the  name  of  his  Majesty's  Attorney-General,  or  in 
the  name  or  names  of  some  officer  or  officers  appointed  by  the  said  commissioners  of 
the  stamp  duties." 

The  plurifes  bill  of  Middlesex,  on  which  the  Defendant  was  holden  to  bail,  was  as 
follows: — -"Middlesex  to  wit.  The  sheriff  is  commanded,  as  often  as  he  hath  been 
commanded,  to  take  William  Pacey  and  John  Doe,  if  they  be  found  in  his  bailiwick, 
and  that  be  keep  them  safely,  so  that  he  may  have  their  bodies  before  the  lord  the 
king  at  Westminster,  on  Friday  next  after  the  Morrow  of  All  Souls,  to  answer  to 
Richard  King,  who  is  appointed  by  the  commissioners  of  his  majesty's  stamp  duties, 
to  prosecute  in  this  behalf,  as  well  for  himself  as  for  his  said  majesty,  in  a  plea  of 
trespass ;  and  also  to  a  bill  of  the  said  Richard  to  be  exhibited  against  the  said  William 
for  5001.  debt,  according  to  the  custom  of  the  court  of  the  said  lord  the  king,  before 
the  king  himself,  and  that  he  then  have  there  this  precept.     By  bill. 

"Mansfield  and  Way." 

The  affidavit  of  the  informer  was,  "That  during  the  drawing  of  the  last  English 
lottery,  the  above-named  Defendant  incurred  divers  pecuniary  penalties  to  the  amount 
of  5001.  by  [602]  insuring,  by  himself,  his  clerks  or  agents,  divers  tickets  in  the  said 
lottery,  contrary  to  the  form  of  the  statute  in  that  case  made  and  provided." 

In  support  of  the  first  objection,  Adair,  Serjt.,  argued,  that  as  the  statute  27  Geo.  3 
required  the  first  process  to  specify  the  amount  of  the  penalty,  it  ought  to  state  that 
the  debt  was  incurred  by  a  penalty,  and  cited  the  case  of  King  v.  Home,  4  Term  Rep. 
B.  R.  349  ;  and  to  shew  that  the  application  was  not  too  late,  after  bail  was  put  in, 
Goodwin  V.  Perry,  4  Term  Rep.  B.  R.  577.  With  regard  to  the  second  objection,  he 
said  it  did  not  appear  to  be  the  meaning  of  the  Legislature,  to  authorize  the  commis- 
sioners of  stamps  to  appoint  whom  they  pleased  to  bring  the  action,  but  the  Plaintiff 
must  be  some  known  officer,  for  the  same  reason  that  made  it  necessary  to  specify  the 
amount  of  the  penalties  in  the  first  process,  namely,  that  the  king  might  not  be 
defrauded  of  his  share  of  the  penalties,  by  a  compromise  between  the  Plaintiff  and 
Defendant.  But  to  maintain  this  objection  no  case  was  cited;  and  indeed  when  the 
rule  was  moved  for,  the  Court  were  clearly  of  opinion  that  the  objection  was  ground- 

{h)  Vide  Sayei's  R^p.  217,  Uppendale  v.  Lightfoot. 
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less;  it  was  diflScult,  they  said,  to  define  what  an  officer  was,  as  mentioned  in  the 
statute,  but  that  a  person  authorized  by  the  commissioners  of  the  stamp  duties,  was 
for  this  purpose  an  officer. 

Le  Blanc  and  Williams,  Soijts.,  on  the  other  side,  contended  that  as  the  cause  of 
action  and  the  penalties  were  specified  in  the  affidavit,  the  statute  was  complied  with, 
and  it  was  not  necessary  to  repeat  them  in  the  process :  it  was  sufficient  therefore 
that  the  ac  eliam  in  the  bill  of  Middlesex  was  for  5001.  debt,  which  was  the  amount 
of  the  penalties.  And  they  observed  that  the  bill  of  Middlesex  in  King  v.  Home, 
which  they  produced  in  court,  was  simply  "in  a  plea  of  debt"  without  specifying  the 
amount  of  the  penalties,  which  was  evidently  contrary  to  the  statute. 

Lord  Cu.  Ju.st.  Eykk.  We  all  think  that  we  are  not  concluded  by  the  case  of 
The  King  v.  Home,  and  that  on  a  mere  view  of  the  statute,  it  is  sufficient  to  state  in 
the  writ  the  sura  which  is  sued  for  as  the  debt.  If  we  go  farther,  and  hold  that  it  is 
necessary  to  describe  this  sura  as  being  the  amount  of  certain  penalties,  we  must  go 
on,  and  require  the  statute  to  be  parliculaily  set  forth.  But  it  cannot  be  supposed, 
that  if  this  had  been  the  intent  of  the  Legislature,  it  would  have  expressed  itself  so 
loosely  in  the  statute.  It  would  therefore  be  wrong  to  put  that  construction  upon  it, 
unless  we  were  forced  to  do  so  by  [603]  the  words  of  it.  There  is  no  hardship  in 
the  contrary  construction,  for  wheie  the  party  has  notice  by  the  affidavit  to  hold  him 
to  bail  for  what  he  is  sued,  he  is  not  misled  or  taken  by  surprise,  and  the  Court,  being 
informed  of  the  cause  of  action,  is  enabled  to  take  care  of  the  king's  share  of  the 
penalties. 

Heath,  J.,  and  Rookk,  J.,  of  the  same  opinion. 

Rule  discharged. 


GiENAR  against  Meyer.     Wednesday,  Feb.  10th,  1796. 

Foreign  seamen  at  a  foreign  port  enter  into  articles  with  the  master,  who  is  also 
a  foreigner,  for  a  voyage  on  board  a  foreign  ship,  and  thereby  agree  amongst  other 
things,  not  to  institute  any  suit  against  the  master  in  foreign  countries,  or  cite  him 
before  any  judge  or  magistrate,  but  that  they  will  abide  by  the  maritime  code  of 
their  own  country  and  the  adjudication  of  their  own  courts.  Having  made  this 
agreement  in  their  own  country,  they  cannot  maintain  an  action  in  England  against 
the  master  for  wages,  though  the  ship  and  cargo  be  confiscated  in  an  English  port, 
and  the  voyage  theieliy  ended  (a). 

This  was  an  action  brought  by  a  Dutch  seaman  against  the  master  of  a  Dutch 
ship  for  wages.  The  Plaintiff  entered  on  board  the  ship  at  Rotterdam,  on  a  voyage 
from  thence  to  Barcelona,  and  back  again  from  Barcelona  to  Rotterdam.  In  August 
1793,  the  ship  sailed  from  Rotterdam  for  Barcelona,  where  she  delivered  her  outward 
bound  cargo,  and  took  in  another,  with  which  she  saileil  for  Rotterdam,  but  on  her 
return  was  stopped  by  an  English  ship  of  war,  brought  into  port,  there  detained 
a  considerable  time,  and  afterwards  sold.  On  that  occasion,  the  commissioners 
appointed  under  the  act  35  Geo.  3,  c.  80,  to  regulate  Dutch  property,  called  on  the 
Defendant  to  deliver  in  accounts  of  the  wages  due  to  the  mariners,  in  order  that  they 
might  1(0  paid  out  of  the  proceeds  of  the  sale.  The  Defendant  accordingly  made  out 
a  certifitrtte  of  the  wages  due  to  the  Plaintiff,  but  calculated  them  as  due  only  for 
the  voyage  from  Barcelona  to  London  in  consequence  of  general  directions  from  the 
commissioners  to  the  masters  of  all  Dutch  ships  detained,  not  to  reckon  them  upon 
the  whole  time  from  the  sailing  of  the  ship  from  the  first  port,  but  from  the  port 
where  the  cargo  which  was  on  board  at  the  time  of  the  detention  was  taken  in.  The 
ship  had  been  out  from  Rotterdam  twenty-four  months  and  seven  days,  eighteen 
months  and  seven  days  of  which  time  were  allowed  for  by  the  coramissioneis,  and 
this  action  was  brought  to  recover  the  wages  due  for  the  remaining  six  months  for 
the  voyage  from  Barcelona  to  Rotterdam,  the  freight  for  which  the  Defendant 
admitted  he  had  received,  but  insisted  that  he  was  not  liable  to  be  sued  in  this  country, 
and  that  the  Plaintiff  ought  to  resort  to  the  courts  of  Holland  for  his  remedy.     This 

(a)  [Accord.  Johnson  v.  Machielsne,  3  Gampb.  N.  P.  C.  44.     See  also  Abbott  on 
Shipping,  454,  5th  ed.] 
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objection  was  grounded  on  the  [604]  ship's  articles,  which,  as  translated  from  the 
Dutch,  were  iu  the  following  terms  : 

"We  the  underwritten  officers  and  mariners  acknowledge  to  have  hired  ourselves 
in  the  service  of  the  ship  '  Catharina  Quirina,'  commanded  by  Captain  Hendrick  Meyer, 
now  lying  at  Rotterdam,  and  destined  to  Barcelona  and  all  such  places,  bays,  and 
sea-ports  as  the  captain  may  deem  most  expedient  to  his  owner's  interest,  for  the 
monthly  wages  agreed  on  and  hereunder  specified,  and  to  sail  with  convoy  the  full 
month  commencing  from  the  day  of  the  date  hereof,  and  the  voyage  to  end  and  be 
completed  when  we  shall  have  returned  with  our  said  ship  to  this  city  or  in  any  sea- 
port of  this  country,  and  that  the  cargo  on  board  be  unladen,  and  we  duly  discharged 
by  our  said  captain.  But  in  case  that  one  or  more  complete  voyages  be  made  out  of 
the  country,  the  captain  shall  at  every  second  place  of  delivery  secure  to  us  two  thirds 
of  our  wages,  by  an  order  on  his  purser  or  correspondent  resident  here,  and  the 
remaining  third  on  the  discharging  and  paying  off  the  crew.  But  if  the  captain  shall 
be  obliged  to  touch  at  different  places  and  shall  there  load  or  unload  some  goods,  it 
is  not  to  be  considered  as  the  performance  of  peifect  voyages." 

There  then  followed  some  regulations  respecting  the  discipline  of  the  ship,  and 
afterwards  the  following  article  : 

"None  of  us  shall  institute  any  suit  against  the  master  of  the  ship  in  foreign 
countries,  or  cite  him  before  any  judge  or  magistrate,  but  shall  from  thencefoi  th  be 
bound  to  abide  by  the  ordinances  of  the  maritime  code  of  this  city,  and  the  adjudica- 
tion of  the  noble  Court  of  Holland.  Lastly,  we  the  underwritten  respectively,  and 
each  for  himself  acknowledge,  that  we  have  bound  ourselves  under  the  hereinbefore 
specified  conditions,  and  that  we  have  now  received  one  mouth  in  advance  of  our 
stipulated  wages,  and  have  subscribed  these  with  our  usual  signatures ;  done  at 
Rotterdam,  the  29th  of  August  1793." 

The  Chief  Justice  was  of  opinion  at  the  trial,  that  as  the  Plaintiff  had  agreed  by 
the  articles  not  to  sue  the  master  in  any  foreign  country,  the  action  could  not  be 
maintained  ;  his  Lordship  therefore  directed  a  nonsuit,  subject  to  the  opinion  of  the 
Court,  on  the  facts  above  stated. 

A  rule  having  been  granted  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  verdict  entered  for  the  Plaintiff, 

[605]  Adair,  Serjt.,  shewed  cause.  By  the  terras  of  the  articles,  though  Barcelona 
was  a  destined  port,  yet  the  master  was  at  liberty  to  go  to  any  other  port  he  might 
think  expedient.  It  was  therefore  in  the  contemplation  of  the  parties  that  the  ship 
might  go  to  any  other  foreign  country.  With  this  in  view,  they  enter  into  a  solemn 
engagement  not  to  institute  any  suit  against  the  master  in  any  foreign  country,  but 
to  abide  by  the  maritime  code  of  Rotterdam,  and  the  adjudication  of  the  Court  of 
Holland  :  and  having  so  dotie,  they  cannot  be  permitted  to  sue  in  the  courts  of  this 
country  in  direct  violation  of  their  engagement.  It  is  not  necessary  to  resort  to  the 
laws  of  Holland  to  ascertain  the  validity  of  this  contract,  for  if  it  had  been  executed 
in  England,  it  would  be  binding.  It  is  a  just  and  reasonable  contract,  as  it  would 
be  productive  of  great  hardship  and  inconvenience  to  the  master,  if  he  were  to  be 
sued  in  a  foreign  country  where  he  had  no  funds  to  answer  the  demand.  If  a  ship 
is  taken  or  lost  before  any  complete  voyage  is  performed,  the  mariners  are  not  entitled 
to  any  wages  at  all,  though  by  a  construction  favourable  to  them,  one  voyage  is 
divided  into  two,  namely,  the  outward  and  homeward  bound  voyage ;  it  would  there- 
fore be  very  doubtful  whether  the  Plaintiff  could  have  recovered  any  part  of  his 
wages  for  the  former  eighteen  months,  if  it  had  not  been  given  him  by  the  bounty 
of  the  crown. 

Le  Blanc,  Serjt,,  contra.  As  the  Defendant  received  freight  for  the  outward-bound 
voyage,  and  as  freight  is  the  mother  of  wages,  the  last  argument  used  on  the  part  of 
the  Defendant  falls  to  the  ground.  The  only  question  is,  Whether  the  articles  will 
prevent  the  Plaintiff  from  bringing  an  action  in  this  country  ?  It  is  not  a  deed  under 
seal,  but  merely  a  written  agreement,  which  may  be  construed  according  to  the  circum- 
stances of  the  case,  and  the  nature  of  the  voyage  performed.  The  meaning  of  the 
latter  clause  is,  that  the  mariners  will  not  sue  before  the  end  of  the  voyage,  not  that 
they  will  not  sue  at  the  place  where  the  voyage  is  ended.  It  is  true,  that  the  articles 
consider  the  voyage  as  to  be  ended  in  Holland,  but  they  do  not  provide  for  the  case 
which  has  really  happened,  that  of  the  voyage  being  ended  in  another  country. 
Suppose  the  master  had  discharged  the  men  here,  and  remained  here  himself,  without 
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their  having  the  means  of  returning  to  Holland,  they  could  not  in  that  case  have  been 
obliged  to  me  in  Holland  where  neither  he  nor  they  were  resident.  Or  suppose  ihe 
ship  to  be  so  damaged  in  a  foreign  port,  as  to  make  it  necessary  to  [606]  sell  her  and 
the  cargo,  and  the  master  had  received  the  money,  surely  the  mariners  might  have  sued 
at  that  (ihice.  And  it  was  holden  in  Chandler  v.  Grieves  {a),  in  this  Court,  that  where  a 
seaman  was  prevented  by  an  accident  from  performing  the  whole  voyage,  he  was  still 
intitled  to  his  wages  for  the  whole.  The  ship  in  the  present  case  was  neither  taken  in 
battle  nor  lost,  but  the  voyage  was  ended,  and  if  the  seamen  can  sue  nowhere  but  in 
Holland,  the  captain  must  provide  some  means  of  conveying  them  to  that  country. 
But  being  a  stranger  in  this  country,  he  cannot  do  that  when  his  ship  is  taken 
from  him. 

Lord  Ch.  J.  Although  no  persons  in  this  country  can  by  an  agreement  between 
themselves  exclude  themselves  from  the  jurisdiction  of  the  king's  courts,  and  though 
it  must  be  ad-[607]-mitted  that  contracts  are  transitorj',  and  that  a  personal  action 
follows  the  person,  and  that  the  contract  in  question  is  of  such  a  nature  as  to  be 
agreeable  to  our  laws,  yet  when  the  parties,  who  are  foreigners,  bind  themselves  in 

(a)  Chandler  v.  Grieves,  in  C.  B.  Hil.  32  Geo.  3. 

A  seaman  belonging  to  a  merchant  ship  which  is  articled  for  a  certain  voyage,  is 
prevented  from  performing  the  whole  voyage  by  being  disabled  by  an  accident 
happening  in  the  course  of  his  duty  :  he  is  intiiled  to  wages  for  the  whole  voyage  (o). 

This  was  an  action  of  assumpsit  for  a  seaman's  wages.  The  facts  of  the  case  were, 
that  the  Plaintiff  was  a  seaman  on  board  a  ship  which  was  articled  for  and  sailed  upon 
a  voyage  from  London  to  Honduras,  from  thence  to  Philadelphia  in  North  America, 
and  from  thence  back  again  to  England.  The  articles  were  drawn  in  the  usual  form. 
While  the  ship  was  in  the  Bay  of  Honduras,  the  Plaintiff  received  so  violent  a  blow 
from  a  piece  of  timber  accidentally  falling  upon  him  while  he  was  on  board,  that  he 
was  entirely  disabled  from  doing  any  duty  whatever.  On  the  arrival  of  the  ship  at 
Philadelphia,  he  was  put  on  shore  and  there  left,  and  his  wages  paid  up  to  that  time, 
but  this  action  was  brought  for  the  whole  wages,  including  the  remainder  of  the 
voyage,  viz.  from  Phibidelphia  to  England. 

Lord  Loughborough  was  of  opinion  at  the  trial,  that  as  the  Plaintiff  had  not 
performed  the  whole  voyage  though  without  any  defaidt  on  his  part,  he  was  not 
intitled  to  wages  for  the  whole.  The  jury  took  a  middle  course,  an<l  gave  a  verdict 
for  the  amount  of  the  wages  up  to  the  time  when  the  ship  left  Philadelphia. 

In  Michaelmas  Term,  32  Geo.  3,  a  rule  was  granted  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  granteil,  and  now  Bond,  Serjt.,  shewed  cause, 
contending  that  the  Plaintiff  was  intitleil  to  wages  for  the  whole  voyage,  on  two 
grounds ;  first,  that  in  general  by  the  common  law,  no  contract  for  wages  was 
apportionable ;  secondly,  that  in  particular  by  the  law  marine  and  usage  of  the  sea, 
contracts  for  seamen's  wages  could  not  be  apportioned.  To  establish  the  first  point, 
he  cited  Bro.  Abr.  tit.  Apportionment,  pi.  13,  id.  tit.  Labourers,  pi.  48,  id.  tit.  Contract, 
pi.  31,  3  Vin.  Abr.  8  <fe  9  Burr.  Settl.  Cases,  675,  Rex  v.  the  Inhabitants  of  Madington. 
In  support  of  the  second,  15  Vin.  Abr.  tit.  Mariners,  234,  Miege's  Laws  of  Oleron, 
p.  5,  s.  7,  p.  8,  s.  19,  Malyne's  Lex  Merc.  103,  c.  22;  and  he  observed,  that  the  laws 
of  Oleron  were  received  by  all  nations  in  Europe,  1  Black.  Comment.  419,  4  Black. 
Comment.  423,  and  ought  to  prevail  in  the  present  case. 

The  Court  said,  that  clearly  the  law  maiine  ought  to  be  followed  in  the  construc- 
tion of  the  contract,  and  they  directed  an  inquiry  to  be  made  in  the  Courts  of  Admiralty 
whether,  according  to  the  usage  there  adopted,  a  disabled  seaman  in  similar  circum- 
stances would  be  intitled  to  wages  for  the  whole  voyage,  or  only  up  to  the  time  when 
he  was  so  disabled? 

On  this  day,  the  counsel  for  the  Defendant  stated,  that  in  pursuance  of  the 
direction  of  the  Court,  an  inquiry  had  been  made  as  to  the  usage  of  the  Admiralty, 
and  that  in  every  instance  there  to  be  found,  a  seaman  disabled  in  the  course  of  his 
duty  was  holden  to  be  intitled  to  wages  for  the  whole  voyage,  though  he  bad  not 
performed  the  whole.     In  consequence  of  which 

The  rule  was  discharged. 

(a)  [Accord.  Paul  v.  Eden,  cited  Abbott  on  Shipping,  444  (n),  5th  ed.] 
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their  own  country  not  to  sue  in  any  other,  and  when  by  suing  here  they  put  the 
Defendant  under  an  intolerable  hardship,  I  think  we  ought  to  look  into  the  contract, 
in  order  to  see  what  effect  it  would  have,  and  hoiv  it  could  be  enforced  in  the  country 
where  it  was  made,  that  we  may  not  do  any  thing  here  unjust  or  contrary  to  the  laws 
of  that  country.  Now  it  appears  to  me  to  be  good  according  to  ray  apprehension  of 
those  laws,  or  at  least  as  there  is  no  evidence  to  shew  that  it  is  not  good,  we  must 
presume  it  to  be  so.  Then  the  first  thing  that  stares  us  in  the  face  is,  an  agreement 
that  they  will  not  resort  to  our  laws.  There  is  nothing  unreasonable  in  this;  the 
parties  are  domiciled  in  Holland,  the  contract  is  to  perform  the  whole  voyage  ending 
in  Holland,  and  to  seek  their  remedy  in  their  own  courts  of  justice.  As  a  maritime 
contract,  it  is  clearly  a  beneficial  one,  as  it  creates  an  additional  tie  on  the  seamen  not 
to  leave  the  ship  in  any  part  of  the  voyage.  Then  if  the  contract  be  agreeable  to  the 
laws  of  Holland,  what  are  the  particular  circumstances  of  the  case  1  The  ship  and  cargo 
are  seized,  but  the  men  are  not  made  prisoners,  but  are  at  liberty  to  return  to  their  own 
country.  Now  it  is  obvious  that  the  master  would  be  placed  in  a  very  cruel  situation, 
if  after  the  ship  and  cargo  were  confiscated,  he  was  to  be  sued  in  a  foreign  country  for 
wages  for  a  voyage,  the  proceeds  of  which  might  be  either  remitted,  or  on  board  the 
ship  so  confiscated  :  the  effect  of  it  might  be  to  cause  him  to  lie  in  a  foreign  gaol, 
perhaps  for  life.  It  seems  therefore  to  me  more  reasonable  to  send  the  parties  to 
their  own  country,  there  to  pursue  their  remedy. 

Heath,  J.,  of  the  same  opinion. 

ROOKE,  J.  There  is  no  doubt  of  the  right  of  the  Plaintiff  to  the  wages,  the  only 
question  is,  whether  the  Defendant  is  liable  to  be  sued  herel  Now  the  words  of  the 
articles  are  positive,  that  the  mariners  will  not  institute  any  suit  in  foreign  countries, 
but  will  be  bound  to  abide  by  the  ordinances  of  the  maritime  code  of  Rotterdam,  and 
the  Court  of  Holland.  If  so,  the  construction  contended  for  by  my  Brother  Le  Blanc, 
with  respect  to  the  voyage  being  ended  in  another  country,  is  unfounded.  There  is 
nothing  to  prevent  the  parties  from  going  to  Holland  :  and  as  to  the  supposed  case  of 
the  captain  not  being  there,  if  the  law  of  Holland  is  like  that  of  our  own  country, 
which  we  [608]  must  for  this  purpose  take  it  to  be,  the  owners  would  be  liable  to  the 
seamen,  though  the  master  were  absent.  The  hardship  thrown  on  the  master  by  a 
contrary  construction,  would  be  grievous  in  the  extreme.  I  therefore  think  that  the 
nonsuit  was  right. 

Rule  discharged. 

Parrott,  one,  l^c.  against  Sfraggo^  and  Another.     Thursday,  Feb.  11th,  1796. 

[In  the  Exchequer  Chamber.     In  Error.] 

Though  it  appears  on  the  return  to  a  certiorari  that  no  bill  was  filed  in  the  King's 
Bench  against  the  Defendant,  (in  a  suit  there  by  bill)  in  the  term  of  which  the 
declaration  is  intitled,  but  that  a  bill  was  filed  against  him  by  the  Plaintiff  in  the 
following  vacation,  it  is  not  erroneous  if  it  also  appear  that  the  bill  was  filed  of  the 
preceding  term  (a). 

In  an  action  by  bill  as  of  Trinity  Term,  34  Geo.  3,  against  an  attorney  in  the 
King's  Bench  as  acceptor  of  a  bill  of  exchange,  a  judgment  went  by  default,  and  a 
writ  of  error  being  brought,  the  error  assigned  was,  that  there  was  no  bill  filed 
between  the  parties  in  Trinity  Term  34  Geo.  3,  to  warrant  the  declaration  and 
judgment,  upon  which  a  certiorari  issued,  reciting  the  error  assigned,  and  requiring 
the  Chief  Justice  of  the  King's  Bench  to  certify  whether  there  was  any  such  bill 
between  the  parties  filed  of  record  in  that  Court  in  Trinity  Term  34  Geo.  3.  The 
return  to  the  certiorari  stated,  "  that  it  did  not  appear  that  any  bill  was  filed  of  record 
between  the  parties  in  the  said  Trinity  Term  in  the  34th  year  of  Geo.  3.  But  by  the 
said  file  of  bills  of  Trinity  Term  aforesaid,  it  appeared  that  a  bill  was  filed  of  the 
aforesaid  Trinity  Term  between  the  parties,  in  the  vacation  of  the  aforesaid  Trinity 
Term,  to  wit,  on  the  11th  day  of  October,  in  the  said  34th  year  of  his  said  majesty's 
reign,  as  by  the  said  bill,  &c.  would  appear." 

Wood  for  the  Plaintiff  in  error.     By  law,  no  bill  can  be  filed  in  a  court  of  commoa 

(a)  [See  French  v.  Cook,  1  Taunt.  126,  2  Saund.  101,  s.  (n),  5th  ed.] 
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law  ill  vacation  ;  but  it  must  be  in  term.  This  appears  from  the  form  of  it,  which  states 
the  Defendant  as  being  present  in  court,  which  cannot  be  in  the  vacation,  when  the 
court  does  not  sit.  If  a  bill  therefore  be  fikd  in  the  vacation  stating  the  Defendant 
as  being  then  present  in  court,  there  is  a  contradiction  on  the  record,  which  is  the 
case  here.  It  is  necessary  that  the  bill  should  be  filed,  to  warrant  the  proceedings. 
Thus  the  statute  4  Anne,  c.  16,  s.  2,  extends  the  statutes  of  Jeofails  "to  judgments 
by  default,  provided  there  be  an  oiiginal  writ  or  bill  duly  filed,"  and  in  contempla- 
tion of  law,  that  must  be  in  teim.  It  is  true,  in  practice,  bills  are  often  filed  in 
vacation  as  of  the  preceding  term,  and  that  the  same  practice  prevails  nunc  pro  tunc 
with  respect  to  the  declaration  and  other  parts  of  the  pleadings,  but  a  court  of  error 
cannot  take  notice  [609]  of  that  practice  unless  it  were  cerlifieil  mi  the  record;  they 
can  only  look  to  the  record  ;  and  upon  this  record  it  appears  as  a  fact  by  the  return 
to  the  certiorari,  that  the  bill  was  not  filed  in  term,  but  in  vacation.  If  the  return 
had  been  only,  that  a  bill  was  filed  of  Trinity  Terra,  the  Court  would  not  have 
inquired  whether  it  was  really  filed  in  terra  or  not:  but  they  cannot  reject  any  part 
of  the  return  as  it  now  stands.  If  it  appeared  on  record  that  a  declaration  or  plea, 
&C.  were  delivered  or  filed  in  vacation,  it  would  be  clearly  erroneous,  as  it  would  tend 
to  invert  the  whole  judicial  arrangeracnt  of  the  country.  All  proceedings  at  law  must 
appear  to  be  in  terra,  when  the  courts  of  law  are  open,  and  not  in  vacation,  when  they 
are  shut.  Another  objection  to  the  record  is,  that  the  retiii  n  does  not  state  whether 
such  a  bill  was  filed  as  would  warrant  the  declaration  and  judgment,  the  bill  ought  to 
have  been  set  out  virbatira  to  shew  to  the  court  that  there  was  no  variance,  but  that 
such  a  bill  had  really  been  filed  as  would  justify  the  entry  on  the  record  ;  but  the 
return  merely  is,  that  a  bill  was  filed. 

The  counsel  who  was  going  to  argue  on  the  other  side  was  stopped  by  the  Court. 

Lord  Chief  Justice  Eyre.  The  argument  for  the  Plaintiff  in  error  is  an  ingenious 
one;  as  it  is  admitted  to  be  the  practice  of  the  Court  of  King's  Bench  to  file  bills  in 
vacation  as  of  the  preceding  terra,  and  the  return  to  the  certiorari  shews  that  there  is 
a  bill  filed  of  the  term  preceding,  it  is  not  necessary  to  inquire  into  the  precise  time 
when  it  was  filed.  The  real  question  is,  whether  there  is  a  bill  on  the  file  of  that  term, 
and  if  there  is,  this  Court  will  not  inquire  how  it  came  there.  As  to  the  other  objection, 
if  the  certioiari  had  been  to  certify  whether  there  were  any  defect  in  the  bill  itself 
upon  the  record,  such  a  return  would  have  been  imperfect,  but  as  the  case  stands,  it  is 
wholly  immaterial. 

Judgment  affirmed. 

Nicholson  against  GotrniT.    Thursday,  Feb.  11th,  1796. 

A.  being  in  insolvent  circumstances,  B.  undertakes  to  be  a  security  for  a  debt  owing 
from  A.  to  C,  by  indorsing  a  promissory  note  made  by  A.  payable  to  B.  at  the 
house  of  D.  The  note  is  accordingly  so  made  and  indorsed  with  the  knowledge  of 
all  parties. — Just  before  it  becomes  due  B.  being  informed  that  I),  has  no  effects  of 
A.  in  his  hands,  desires  D.  to  send  the  note  to  him  B.,  and  says  he  will  pay  it. 
[B.  having  then  a  fund  in  his  hands  for  that  purpose,  it  is  not  presented  at  D.'s 
house  till  three  days  after  it  is  due.] — C.  cannot  maintain  an  action  against  B.,  on 
the  note,  without  having  used  due  diligence  in  presenting  the  note  as  soon  as  it  was 
due  to  D.,  for  payment,  and  in  giving  immediate  notice  to  B.  of  the  non-payment 
by  D. :  for  B.  has  a  right  to  insist  on  the  strict  rule  of  law  respecting  the  iudorser 
of  a  note,  notwithstanding  the  particular  circumstances  of  the  case  (a). 

Assumpsit  by  the  indorsee  against  the  indorser  of  a  promissory  note,  which  was 
made  on  the  3d  of  March  1793,  by  William  and  Samuel  Green  for  501.  payable  to  the 
Defendant  at  eighteen  [610]  months,  at  the  house  of  Drury  and  Co. ;  the  Defendant 
indorsed  it  to  Burton,  and  he  to  the  Plaintiff.  The  facts  of  the  case  were,  that  the 
Greens  being  considerably  indebted  to  vaiious  creditors,  and  among  the  rest  to  the 
Plaintiff,  it  was  agreed  that  their  debts  should  be  paid  by  instalraents,  the  last  of 
which  Burton  and  the  Defendant  undertook  to  guarantee,  for  which  purpose  the  note 
in  question  was  indorsed  (with  others  to  other  creditors)  by  them  as  a  security  for  the 
debt  due  to  the  Plaintiff".     A  little  time  before  the  note  became  due,  the  Defendant 

(a)  [Vide  ante,  p.  336,  note  (a).] 
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knowing  that  Drury  and  Co.  had  no  effects  in  their  hands  of  the  Greens,  directed 
them  to  refer  the  persons  who  should  present  the  notes  at  their  house  for  payment,  to 
him,  and  he  would  pay  them.  Many  of  the  notes  were  accordingly  brought  to  the 
Defendant  when  they  were  due,  and  were  paid.  But  the  note  in  question,  though 
due  on  the  3d  of  October  1794,  was  not  demanded  at  the  house  of  Diury  and  Co.,  till 
the  sixth  of  that  month,  on  which  day  it  was  presented  to  the  Defendant,  though  the 
parties  all  lived  near  each  other.  If  it  had  been  presented  to  him  when  due,  it  would 
have  been  paid,  as  Burton  had  lodged  a  sufficient  sum  of  money  in  his  hands  for  that 
purpose,  but  which  he  paid  away,  when  he  found  the  note  did  not  come  to  him  as  he 
expected. 

At  the  trial  it  was  objected,  that  the  Plaintiff  had  been  guilty  of  laches,  as  he  had 
neither  demanded  payment  of  the  note  at  the  place  where  it  was  payable,  in  due  time, 
nor  given  notice  to  the  Defendant  of  non-payment  by  Drury  and  Co.,  and  therefore 
could  not  recover. 

But  the  Chief  Justice  was  of  opinion  that  under  the  particulir  circumstances  of 
the  case  the  strict  rule  of  law  might  be  dispensed  with,  for  as  the  Defendant  knew 
from  the  beginning  of  the  transaction,  that  Drury  and  Co.,  at  whose  house  the  note 
was  payable  had  no  effects  of  the  Greens  in  their  hands,  as  he  had  undertaken  to 
guarantee  the  payment  of  a  debt  by  means  of  the  note,  and  had  provided  money  for 
that  purpose,  he  could  not  be  injured  by  the  delay  of  the  Plaintiff,  from  the  third  to 
the  sixth  of  October;  and  with  respect  to  the  want  of  notice,  his  Lordship  thought, 
that  as  the  Defendant  had  himself  desired  Drury  and  Co.  to  send  the  notes  to  him  for 
payment,  he  had  either  waived  the  necessity  of  notice,  or  at  least  must  be  considered 
as  having  ha'l  notice  by  anticipation  ;  and  a  verdict  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered.  Bond,  Serjt.,  in  [611]  shewing  cause  rested  on  the 
opinion  of  his  Lordship  at  Nisi  Prius,  which  is  above  stated. 

In  favour  of  the  rule  Cockell  and  Heywood,  Serjts.,  argued  that  the  rule  of  law 
which  required  both  a  demand  as  soon  as  the  note  became  due,  and  immediate  notice 
in  case  of  non-payment,  could  not  be  dispensed  with,  and  in  the  present  instance  there 
had  been  neither.  Unless  such  demand  be  made  on  the  maker,  and  notice  given  to 
the  indorser  as  early  as  possible,  no  period  can  be  fixed  when  the  liability  of  the  party 
shall  cease.  It  is  true  that  where  the  drawee  of  a  bill  of  exchange  has  no  effects  of 
the  drawer  in  his  hands,  notice  of  non-acceptance  or  non-payment  need  not  be  given 
to  the  drawer ;  yet  the  rule  with  respect  to  an  indorsee  is  totally  different,  to  whom 
notice  of  the  default  of  the  drawee  must  in  all  cases  be  given,  in  order  that  he  may 
seek  his  remedy  against  the  drawer  or  any  prior  indorser.  Thus,  though  it  is  not 
necessary  to  present  a  bill  for  acceptance  before  the  day  of  payment,  yet  if  it  be 
presetited  for  acceptance  before  that  day,  and  the  drawee  refuses  to  accept  it,  immediate 
notice  of  su.  h  refusal  must  be  given  to  the  indorser,  to  make  him  responsible,  5  Burr. 
2670,  Blesard  v.  Hirst,  1  Term  Rep.  B.  R.  712,  Goodall  v.  Dolley.  But  in  truth  there 
is  no  analogy  between  bills  of  exchange  and  promissory  notes,  in  their  nature  or 
original  creation.  A  bill  of  exchange  is  a  transfer  by  A.  of  a  debt  due  to  him  from 
B.  to  C. ;  a  promissory  note  is  an  acknowledgement  by  A.  of  a  debt  due  from  him  to 
B.,  and  a  promise  to  pay  it.  The  resemblance  between  the  two  instruments  begins 
only  when  the  note  is  indorsed  :  "  for  then,"  (to  use  the  words  of  Lord  Mansfield  in 
Heijlin  V.  Adamsm,  2  Burr.  676)  "it  is  an  order  by  the  indorser  upon  the  maker  of 
the  note  to  pay  to  the  indorsee.  The  indorser  only  undertakes,  in  case  the  maker  of 
the  note  does  not  pay  :  the  indorsee  is  bound  to  apply  to  the  maker  of  the  note  ;  be 
takes  it  upon  that  condition,  and  if  after  the  note  becomes  payable,  he  is  guilty  of  a 
neglect,  and  the  maker  becomes  insolvent,  he  loses  the  money,  and  cannot  come  upon 
the  indorser  at  all."  As  to  the  particular  circumstances  of  the  case,  when  it  was 
agreed  that  the  Defendant  should  become  a  surety  for  the  Greens  by  indorsing  a 
promissory  note,  it  must  have  been  understood  by  the  parties  that  as  he  stood  in  the 
character  of  an  indorser,  he  had  a  right  to  insist  that  the  holder  of  the  note  should 
use  due  diligence  before  he  should  be  sued  :  for  it  is  a  clear  rule  that  the  mere 
knowledge  of  the  indorser  [612]  that  a  bill  or  note  has  been  or  will  be  dishonoured, 
■will  not  be  equivalent  to,  nor  does  it  dispense  with  notice  to  him  from  the  holder. 

Lord  Chief  Justice.  That  the  justice  of  this  case  is  with  the  Plaintiff,  there 
can  be  no  doubt.  The  Defendant  agreed  to  guarantee  the  payment  of  a  debt  by 
instalments  j  it  was  clear  that  the  Greens  were  insolvent,  and  the  meaning  of  the 
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parties  was,  that  in  that  event  the  Hebt  should  be  paid  by  the  Defendant.  The 
difficulty  arises  from  the  mode  which  they  have  chosen  in  which  the  guarantee  shall 
take  place,  by  the  indorsement  of  a  note.  The  question  then  is,  whether,  when  the 
guarantee  is  taken  in  this  shape,  all  the  legal  consequences  do  not  follow  so  as  to 
limit  its  generality  ?  Upon  consideration,  I  cannot  say  that  they  do  not  follow,  and 
they  refjuire  a  demand  on  the  maker,  and  notice  to  the  indorser  within  a  reasonable 
time.  Now  though  there  were  both  in  this  case,  yet  neither  was  in  reasonable  time. 
The  rule  of  law  therefore  must  prevail,  and  that  will  discharge  the  Defendant.  When 
be  applies  to  Drury  and  Co.,  and  is  apprised  that  there  are  no  effects  iti  their  hands, 
he  says,  "send  the  notes  to  me,  and  I  will  pay  them."  Now  this  seems  to  be  the 
same  as  saying  "If  the  notes  are  presented  to  you  for  payment,  I  will  pay  them." 
But  this  rau't  be  construed  to  mean,  that  if  they  were  duly  presented  he  would  pay 
them.  There  is  nothing  to  shew  that  he  meant  to  pay  them  at  whatever  time  they 
should  be  presented.  The  conversation  between  these  parties  seems  to  have  beeti 
nothing  more  than  an  acknowledgement  by  Gouthit,  that  he  was  indorsee,  and  that  if 
the  notes  were  sent  to  him  in  the  regular  course,  they  would  be  paid.  If  we  coulil 
go  beyond  this,  we  might  reach  the  justice  of  the  case.  But  perhaps  it  is  better  to 
adhere  to  a  rule,  however  strict,  than  relax  it.  It  sounds  harsh  that  a  known  bank- 
ruptcy should  not  be  equivalent  to  a  demand  or  notice,  but  the  rule  is  too  strong  to 
be  dispensed  with. 

Heath,  J.,  of  the  same  opinion. 

RoOKE,  J.,  of  the  same  opinion. 

Rule  absolute. 

[613]     OxLEY  against  YoUNO  and  Another.     Friday,  Feb.  12th,  1796. 

A.  having  sent  an  order  to  B.,  for  certain  goods,  C.  undertakes  to  guarantee  payment 
to  B.,  upon  an  undertaking  of  D.  to  indemnify  C.  B.  accordingly  informs  C.  that 
the  gdods  are  preparing,  and  afterwards  shij)«  them  for  A.,  without  giving  notice  to 
C.  that  they  are  shipped.  Afterwards  D.  desires  to  recall  his  indemnity,  upin  which 
C  writes  to  B.  to  know  whether  he  had  executed  the  order,  to  which  no  answer  is 
given  by  B.,  for  a  considerable  time,  he  having  gone  abroad  in  the  interim.  Upon 
this  C,  supposing  from  the  silence  of  B.  that  the  order  was  not  executed,  gives  up 
his  indemnity  to  D.     C.  still  remains  liable  to  B,  on  his  guarantee  (a). 

In  this  action  of  assumpsit  the  declaration  stated  that  before  the  promise  and 
undertaking  of  the  Defendants,  one  Andrew  Sheron  Bystrom  of  Gottenburgh  had 
oniered  from  the  Plaintiff  certain  goods  of  the  value  of  2601.  to  be  sent  to  him  by 
the  Plaintiff,  and  therefore  in  consideration  that  the  Plaintiff  at  the  request  of  the 
Defendants  would  execute  the  said  order,  the  Defendants  undertook  to  pay  him  1301. 
on  being  drawn  upon  at  the  expiration  of  nine  months  from  the  date  of  the  invoice 
of  the  Plaintiff,  in  a  bill  at  three  months.  It  was  then  averred  that  the  Plaintiff 
executed  the  order,  and  sent  the  goods  to  Bystrom,  and  drew  upon  the  Defendants, 
at  the  expiration  of  nine  months  from  the  date  of  the  invoice,  a  bill  of  exchange  for 
1301.  at  three  months;  but  the  Defendants  neither  accepted  the  bill  nor  paid  the 
money,  &c.  There  were  also  other  counts,  hut  not  materially  different  from  the 
first.  The  general  issue  being  pleaded,  a  verdict  was  found  for  the  Plaintiff  on  the 
following  facts.  On  the  6th  of  February  1793,  the  Plaintiff  wrote  to  the  Defendants 
informing  them  that  be  had  received  an  order  from  Bystrom  of  Gottenburgh,  for 
certain  goods,  with  directions  to  draw  on  the  Defendants  for  half  the  amount  of  them, 
and  requesting  to  know  whether  he  could  rely  on  their  acceptance  of  his  bill.  To 
which  on  the  9th  of  February  the  Defendants  answered,  that  they  had  received  a 
letter  from  Bystrom  desiring  them  to  accept  the  Plaintiff's  bill  for  1301.,  but  as 
Bystrom  was  a  stranger  to  them,  and  his  letter  was  not  accompanied  with  the  guarantee 
which  he  mentioned  would  be  sent  with  it,  they  declined  entering  into  any  engage- 
ment for  him.  But  this  guarantee  having  soon  after  arrived,  the  Defendants  on  the 
12lh  of  February  wrote  again  to  the  Plaintiff,  signifying,  that  having  received  the 
guarantee  they  were  ready  to  undertake  for  the  1301.  to  be  drawn  upon  in  the 
manner  stated  in    the  declaration.     The  guarantee  was  contained  in  a  letter  from 

(a)  [Vide  Nures  v.  Bowles,  U  East,  510.] 
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Echmans  and  Co.,  the  Defendants'  correspondent  at  Gottenburgh,  which  stated  that 
it  was  written  to  confirm  the  credit  of  Bystrom,  and  as  a  guarantee  to  the  Defendants 
for  any  business  they  might  transact  for  him  as  far  as  6001.,  and  that  as  an  indemnity 
to  the  Defendants,  Bystrom  had  promised  to  provide  them  proper  remittances.  To 
this  letter  the  Defendants  answered  that  they  had  ordered  the  goods  for  Bystrom 
[614]  from  the  country.  On  the  18th  of  February  the  Plaintiff  returned  an  answer 
to  the  Defendants'  letter  of  the  12tb,  saying  that  in  consequence  of  that  letter  he 
proposed  putting  the  order  in  hand  for  Bystrom. 

On  the  2.5th  of  March  the  Defendants  stopped  payment,  which  was  soon  after 
known  to  the  Plaintiff,  and  did  not  resume  their  payments  till  after  the  goods  were 
shipped,  which  was  done  by  the  Plaintiff  in  June  following  according  to  the  direction 
of  Bystrom,  the  invoice  being  dated  June  22,  1793.  On  the  6th  of  September 
following,  the  Defendants  received  from  Echmans  and  Co.  a  letter,  the  purport  of 
which  was,  that  they  recalled  their  guarantee  for  Bystrom,  as  he  had  not  made  any 
use  of  it,  nor  would  in  future,  and  desiring  the  Defendants  not  to  send  him  any  goods 
on  the  faith  of  it.  To  this  the  Defendants  immediately  answered,  that  as  they  were 
advised  that  Bystrom  had  made  use  of  the  credit  given  him,  they  must  inquire 
whether  the  persons  who  had  executed  Bystrom's  orders  would  release  them  (the 
Defendants)  from  their  obligations,  before  thev  could  consent  to  Echmans  and  Co. 
recalling  their  guarantee.  On  the  same  6th  of  September  they  wrote  to  the  Plaintiff, 
to  know  whether  he  had  executed  any  order  for  Bystrom  in  consequence  of  their 
letter  of  the  12th  of  May,  presuming  he  had  not,  as  he  had  not  advised  them  of  it. 
Not  receiving  any  answer  from  the  Plaintiff  to  this  for  some  days,  on  the  10th  of 
September  the  Defendants  gave  up  to  Echmans  and  Co.  their  guarantee,  by  writing 
another  letter  to  them,  stating  that  one  house  at  Halifax  had  shipped  some  goods  for 
Bystrom  on  their  credit,  and  requesting  Echmans  and  Co.  to  see  that  a  remittance 
was  sent  for  the  amount  of  those  goods,  but  that  this  appeared  to  be  the  only  part 
of  the  credit,  which  Bystrom  had  used. 

On  the  1st  of  October  the  Defendants  received  a  letter  from  the  Plaintiff  dated 
Groningen,  September  21st,  in  which  he  said,  that  being  from  home  upon  business, 
a  letter  was  sent  to  him  from  the  Defendants  (meaning  their  letter  of  the  6th  of 
September),  but  not  having  his  papers  to  refer  to,  he  could  only  say  that  he  had  sent 
a  parcel  of  goods  to  Bystrom.  In  answer  to  this  the  Defendants  wrote  to  the  Plaintiff, 
observing  that  the  goods  which  he  had  shipped  for  Bystrom  could  not  be  on  their 
guarantee  ;  otherwise  he  ought  to  have  advised  them  at  the  time  they  were  sent,  and 
that  he  had  been  so  long  in  answering  their  letter  of  the  6th  of  September,  that  in 
the  mean  time  they  had  written  to  Echmans  and  Co.  giving  an  account  of  all  the 
goods  [615]  that  had  been  shipped  for  Bystrom  on  their  credit.  After  this,  the 
Defendant  wrote  again  to  Echmans  and  Co.  stating  that  since  their  letter  of  the  10th 
of  September,  the  Plaintiff  had  applied  to  them  for  the  payment  of  1301.  for  goods 
shipped  for  Bystrom,  and  as  there  was  a  probability  of  a  dispute,  requesting  Echmans 
and  Co.  to  retain  the  funds  or  securities  of  Bystrom,  if  they  still  had  any,  for  that 
sum  :  to  which  Echmans  and  Co.  replied,  that  they  had  then  no  funds  in  their  hands 
for  the  payment  of  that  sum. 

In  March  1794  (at  the  end  of  nine  months  from  the  date  of  the  invoice  of  the 
goods  sent  by  the  Plaintiff  to  Bystrom),  the  Plaintiff  drew  a  bill  of  exchange  on  the 
Defendants  for  1301.  at  three  months,  which  being  neither  accepted  nor  paid  by  them, 
this  action  was  brought. 

A  verdict  having  been  found  at  Guildhall  for  the  Plaintiff,  a  rule  was  obtained 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  two  grounds,  first,  that  the 
Plaintiff  ought  to  have  given  notice  to  the  Defendants  of  his  having  shipped  the  goods 
for  Bystrom  ;  and  secondly,  that  the  Defendants  were  intitled  to  an  immediate 
answer  to  their  letter  of  the  6lh  of  September,  and  that  the  Plaintiff  ought  to  have 
left  some  confidential  person  at  bis  house  in  his  absence,  with  authority  to  open  and 
answer  letters,  instead  of  sending  them  to  him  upon  the  Continent. 

Le  Blanc,  Serjt.,  shewed  cause.  The  Defendants  having  undertaken  expressly  to 
secure  to  the  Plaintiff  the  payment  of  the  value  of  the  goods  which  Bystrom  had 
ordered,  by  a  bill  drawn  at  a  stipulated  time,  cannot  recede  from  their  engagement. 
They  were  hasty  in  returning  their  guarantee  to  Echmans  and  Co.,  and  cannot  make 
that  a  ground  for  discharging  themselves  from  their  responsibility  to  the  Plaintiff. 
There  is  uo  pretence  to  say  that  notice  was  necessary  to  be  given  to  them  when  the 
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goods  were  actually  ehipped,  there  being  no  stipulation  for  such  notice.  They  had 
sufficient  notice  by  the  Plaintiff  informing  them  that  he  should  put  the  order  in  hand, 
and  by  the  bill  being  drawn  upon  them.  And  with  respect  to  the  delay  in  the  answer 
to  their  letter  of  the  6th  of  September,  there  is  no  rule  of  law  which  requires  a 
merchant,  who  is  going  abroad  to  transact  his  necessary  business,  to  leave  a  person 
behind  him  to  answer  his  letters. 

Adair  and  Cnckell,  Serjts.,  for  the  rule.  Though  there  was  no  express  stipulation 
that  notice  should  be  f;iven  of  the  goods  being  shipped,  yet  the  Plaintiff  was  bound  in 
this,  as  in  ,all  other  commercial  transactions,  to  use  due  diligence,  and  therefore  he 
[616]  ought  to  have  given  such  notice  :  and  still  more  ought  he  to  have  taken  care 
that  an  immediate  answer  was  sent  to  any  letters  of  the  Defendants  which  might  be 
addressed  to  him  in  his  absence,  as  he  knew  that  their  guarantee  to  him  was  to  be 
given,  not  on  the  credit  of  Bystrom,  but  of  third  persons,  viz.  Echmans  and  Co.  A 
person  carrying  on  trade  at  a  particular  place,  is  answerable  for  any  loss  which  might 
happen  by  bis  neglect  in  not  having  a  proper  agent  on  the  spot  to  answer  letters,  and 
transact  his  business,  during  an  occasional  absence.  The  question  is  not,  whether 
the  answer  to  the  Defendant's  letter  of  the  6th  of  September  came  in  reasonable  time 
from  Groningen,  but  from  Norwich  where  he  lived. 

LoKD  Ch.  J.  Eyre,  I  did  not  encourage  this  motion  when  it  was  made,  and  I 
am  now  convinced,  after  hearing  the  argument,  that  the  verdict  was  properly  found. 
The  right  to  sue  on  the  guarantco  attached,  when  the  order  was  put  in  a  train  for 
execution,  subject  to  its  being  actually  executed.  Then  the  question  is,  whether  any 
thing  happened  to  divest  that  right?  Now  the  right  could  not  be  divested,  even  by 
a  wilful  neglect  of  Oxley,  though  perhaps  he  might  be  liable  to  an  action  on  the  case 
at  the  suit  of  Young  and  Co.,  if  any  suoh  neglect  could  be  shewn,  contrary  to  all  good 
faith,  and  by  which  a  loss  had  been  incurred.  But  still  this  could  not  discharge 
Young  and  Co.  from  their  engagement.  They  have  been  unfortunate  in  concluding 
too  hastily  from  not  receiving  an  answer  from  Oxley,  that  the  order  was  not  executed. 

Heath,  J.,  of  the  same  opinion.  The  counsel  have  contended,  that  a  merchant 
when  he  goes  abroad  is  obliged  to  leave  a  confidential  clerk  behind  him  to  manage  his 
concerns.  This  is  true  where  he  utidertakes  to  do  any  act,  such  as  to  accept  bills,  or 
pay  money  ;  but  he  is  clearly  not  bound  so  to  do,  for  any  other  purpose. 

RooKE,  J.,  of  the  same  opinion. 

Rule  discharged. 

Mesure  against  Britten.     Friday,  Feb.  12tb,  1796. 

Though  a  rule  to  plead  expires  on  a  dies  non  juridicus,  ex  gr.  the  Purification,  the 
Defendant  is  buund  to  plead  on  or  before  that  day,  and  if  he  does  not,  judgment 
may  be  signed  on  the  next  day. 

Le  Blanc,  Serjt.,  shewed  cause  against  a  rule  to  set  aside  a  judgment  signed  for 
want  of  a  plea,  on  the  following  circumstances: — The  rule  to  plead  was  given  on  the 
30th  of  Januaiy,  which  expired  on  the  2d  of  February  being  a  four  day  rule,  and 
both  the  [617]  first  and  last  days  being  reckoned  inclusively.  Judgment  was  signed 
on  the  3d  of  February  at  the  opening  of  the  office  in  the  afternoon. 

The  ground  of  the  objection  on  the  other  side,  on  which  the  rule  was  obtained, 
was,  that  the  2d  of  February  being  the  Purification,  and  therefore  a  dies  non  juridicus, 
the  Defendant  could  not  plead  on  that  day,  but  had  the  whole  of  the  next  day  for 
that  purpose.  But  Le  Blanc  observed,  that  though  the  courts  did  not  sit  on  the  Puri- 
fication, yet  the  offices  were  open,  and  therefore  the  Defendant  might  have  pleaded 
on  that  day  ;  and  he  relied  on  the  case  of  Baddeley  v.  Adams,  5  Term  Rep.  B.  K.  170. 

Clayton,  Serjt.,  in  support  of  the  rule,  contended  that  when  a  dies  non  juridicus 
was  the  last  of  the  four,  it  was  considered  as  a  Sunday,  for  which  he  cited  Impey 
Pract.  C.  P.  281,  and  therefore  that  the  rule  was  not  out  till  the  end  of  the  day 
following.  That  as  to  the  case  of  Badddey  v.  Adams,  the  question  there  was,  whether 
bail  could  be  put  in  on  a  dies  non,  and  the  Court  determined  it  on  the  ground  that 
on  such  a  day  business  might  be  done  at  a  judge's  chambers  ;  but  when  a  party  pleads 
he  is  supposed  to  be  in  court,  which  could  not  be  on  a  day  when  the  Court  does 
not  sit. 
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Upon  a  reference  to  the  officers,  they  all  agreed  that  the  practice  was  to  plead  on 
the  Purification,  the  offices  being  always  open  on  that  day. 

Lord  Ch  J.  The  meaning  of  a  Defendant  being  allowed  a  certain  tinae  to  plead 
in  is,  that  he  may  have  a  reasonable  time  to  consider  of  his  defence.  It  is  absurd 
therefore  now  to  refer  to  the  old  mode,  when  the  proceedings  were  ore  tenus.  The 
reason  of  Sunday  not  being  a  day  of  business,  is  the  decent  observance  of  the  Sabbath, 
but  as  the  offices  are  open  on  these  other  dies  nou  juridici,  the  party  may  certainly 
then  plead. 

Eule  discharged. 

[618]     Howard  and  Another  against  Baillie,  Executrix  of  Baillie. 
Friday,  Feb.  12th,  1796. 

Semble  that  a  letter  of  attorney  given  by  an  executor  to  A.  enabling  him  to  transact 
the  affairs  of  the  testator  in  the  name  of  the  executor  as  executor,  and  to  pay, 
discharge  and  satisfy  all  debts  due  from  the  testator,  conveys  a  sufficient  authority 
to  A.  to  accept  a  bill  of  exchange,  in  the  name  of  the  executor,  drawn  by  a  creditor 
for  the  amount  of  a  debt  due  from  the  testator,  so  as  to  make  the  executor  person- 
ally liable.  But  clearly  if  the  executor  admits  that  such  a  bill,  which  has  been  so 
accepted  by  A.  with  the  knowledge  of  the  executor,  is  for  a  just  debt,  and  that  it 
ought  to  be  paid,  it  affords  sufficient  evidence  of  an  authority  given  by  him  to  A. 
to  "accept  that  particular  bill,  without  resorting  to  the  letter  of  attorney  (a). 

The  facts  of  this  case,  and  such  of  the  arguments  as  were  material,  are  stated  in 
the  following  judgment,  which  was  thus  delivered  in  the  name  of  the  Court  by  the 
Lord  Chief  Justice. 

A  new  trial  has  been  moved  for  in  this  cause,  in  which  the  Plaintiffs,  being  the 
drawers  of  a  bill  of  exchange  upon  the  Defendant  dated  10  January  1794,  for 
2901.  18s.  3d.  value  in  account  with  James  Baillie  (whose  executrix  the  Defendant  is), 
payable  upon  the  1st  of  September  1795,  to  their  own  order,  and  which  bill  of 
exchange  was  accepted  by  the  Defendant  by  Edmund  Thornton  her  procurator,  having 
recovered  a  verdict  for  3301.  damages.  The  ground  made  for  this  application  is,  that 
upon  the  case  in  evidence  Mr.  Thornton  was  not  the  procurator  of  the  Defendant  duly 
authorized  to  accept  this  bill  for  her.  The  case  was  shortly  this,  Mrs.  Colin  Baillie 
being  the  sole  acting  executrix  of  James  Baillie,  who  died  possessed  of  a  large  West 
India  and  other  property,  and  largely  indebted  to  many  persons,  and  among  others 
to  the  Plaintiffs  in  the  sum  of  2901.  18s.  3d.,  executed  a  power  of  attorney  to  George 
Baillie  and  Edmund  Thornton  jointly  and  severally  to  act  for  her  in  collecting  and 
getting  iti  the  estate  of  the  deceased,  and  paying  his  debts.  These  two  persons  acted 
under  the  power.  The  business  respecting  the  estate  was  transacted  by  one  or  other 
of  them  at  the  countin*  house  where  James  Baillie's  business  was  carried  on  in  his 
life-time,  and  where  the  business  of  a  new  firm,  at  the  head  of  which  was  George 
Baillie,  was  also  carried  on  after  the  death  of  James  Baillie.  At  this  counting  house 
the  bill  ill  question  was  accepted,  in  the  name  of  the  Defendant,  by  Edmund  Thornton, 
one  of  the  attornies,  as  her  procurator,  in  payment  of  a  debt  due  from  the  estate  of 
James  Baillie  ;  and  this  was  a  mode  adopted  by  the  attornies  [whether  with  or  without 
the  privity  of  Mrs.  Baillie  at  present  I  do  not  stay  to  inquire],  for  the  payment  of  the 
tradesmen's  bills  due  from  the  estate.  For  the  Defendant  it  is  insisted,  that  the 
attornies  had  no  authority  to  provide  for  the  payment  of  the  testator's  debts  in  this 
tnaniier,  that  they  were  to  administer  the  assets  for  the  executrix,  but  that  they  could 
do  no  act  whereby  she  should  become  chargeable  with  the  debts  in  her  own  right,  and 
particu-[619]-larly  that  they  were  not  authorized  to  give  a  security  for  the  payment 
of  any  debts  in  her  name.  This  makes  it  necessary  to  look  into  the  power  of  attorney, 
to  view  and  to  consider  the  general  scope  of  it,  and  to  examine  the  different  parts  of 

(ft)  [See  Gardner  v.  Baillie,  6  T.  R.  591,  in  which,  upon  an  action  being  brought 
upon  another  bill  accepted  by  A.  in  the  name  of  the  executor,  the  Court  held,  that 
the  Plaintiff  was  not  entitled  to  recover,  and  stated  that  the  judges  of  this  court 
concurred  in  that  resolution.  It  seems  therefore  that  the  present  case  must  be 
considered  as  having  been  deteimiried  on  the  admission  of  the  executor.  See  also, 
Hay  v.  Goldsmidt,  cited  1  Taunt.  349.] 
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which  it  consists,  as  far  as  they  may  seem  to  bear  upon  the  present  question.     The 
general  scope  of  it  is  to  put  the  whole  estate  into  the  hands  of  the  attoriiies,  to  commit 
the  collecting  of  it,  and  the  disposition  of  it  entirely  to  them,  to  delegate  to  them  all 
the  authority  that  the  executrix  possessed,  and  to  constitute  them,  as  far  as  it  was 
possible  to  constitute  them,  executors  iii  her  name.     The  first  part  of  the  instrument 
respects  more  particularly  the  collecting  of  the  estate ;  and  powers  more  ample  could 
not  be  devised,    nor   confidence    more    unlimited    be    reposed    and    expressed.     The 
authority  to  p.iy,  discharge  and  satisfy  debts  is  described  in  few  words,  and  more 
general  terms,  and  with  a  qualification  properly  applicable  to    this    branch    of    the 
power,  "agreeably  to  the  due  order  and  course  of  law,  to  pay,  discharge  and  satisfy," 
which  I  consider  as  tantamount  to  saying  in  a  coarse  of  administration.     Then  follows 
a  general  authority  to  do  such  further  lawful  and  reasonable  acts,  for  the  better  per- 
forming the  powers  and  authorities  intended  to  be  given,  as  to  them  should  seera 
meet,  the  executri.x  professing  to  give  to  them  her  full  and  whole  power  and  authority 
to  do  and  act  touching  and  concerning  all  or  any  of  the  premises,  as  fully  and  effectu- 
ally to  all  intents,  constructions  and  purposes,  as  she  as  executrix  could  do  if  personally 
present,  and  undertaking  to  ratify  all  that  the  attornies  should  lawfully  do  in  and 
about  the  premises.     There  is  also  power  to  appoint  attornies  to  act  in  the  name  of 
the  executrix.     The  authority  to  pay  debts,  upon  the  first  view  of  it,  seems  to  be 
more  confined  and  specified  than  the  authority  to  collect  the  effects ;  but  if  we  consider 
it  more  attentively,  we  shall  find  that  the  effect  of  this  part  of  the  instrument  is  to 
commit  the  application  of  the  personal  estate  in  payment  of  debts  to  those  attornies 
absolutely  and  exclusively  ;  and  it  will  also  be  found,  without  the  assistance  of  general 
words,  that  an  authority  of  this  nature  necessarily  includes  medium  powers,  which  are 
not  expressed.     By  medium  powers,  I  mean  all  the  means  necessiry  to  be  used,  in 
order  to  attain  the  accoraplishniont  of  the  object  of  the  principal  power,  which  in  this 
case  is  the  paying,  satisfying  and  discharging  the  testator's  debts.     It  must  occur  to 
every  man  who  reflects  upon  the  nature  of  this  trust,  that  numberless  arrangements 
would  be  to  be  made  by  those  who  were  to  execute  it,  accounts  to  be  settled,  [620] 
disputed  claims  to  be  adjusted,  unjust  ones  to  be  resisted,  suits  at  law  and  in  equity 
to  be  instituted  and  defended,  payments  to  be  postponed  or  installed,  according  to  the 
state  of  the  fund,  and  perhaps  if  the  estate  should  be  discovered  to  be  insolvent,  a 
distribution  to  be  made  among  the  creditors  in  equal  degree,  pari  pissu.     These  and 
many  other  subordinate  powers,  though  not  expressly  given,  as  in  the  former  part  of 
the  instrument,  must  be  understood  to  be  included  in  this  power  to  pay  debts ;  and  I 
take  it  to  be  clear  that  in  the  construction  of  such  powers  they  are  included.     Our  books 
say  that  these  kind  of  authorities  are  to  be  pursued  strictly;  they  instance  that  an 
authority  given  to  three  cannot  be  executed  by  a  less  number  than  the  whole,  and  the 
Stat,  of  21  H.  8,  c.  4,  was  thought  necessary  to  be  made,  to  remedy  the  inconvein'ence 
arising  from  it  in  the  case  of  executors,  where  some  have  declined  to  act.     But  our 
books  also  say,  that  they  are  to  be  so  construed  as  to  include  all  the  necessary  means 
of  executing  them  with  effect.     Thus  an  authority  to  receive  and  recover  debts  includes 
a  power  to  arrest.     In  such  a  case  as  the  present,  which  is  not  that  of  mere  ministerial 
authority  capable  of  being  defined  and  executed  strictly,  but  a  case  where  the  whole 
care  of  the  administration  is  delegated  by  the  executrix  to  the  attornies,  and  all  the 
means  of  executing  the  office  of  executrix  put  into  their  hands,  I  am  of  opinion  that 
both  the  particular  provisions  and  the  general  words  ought  to  receive  the  most  liberal 
construction,  which  construction  should,  as  far  as  possible,  place  the  attornies  where 
the  executrix  intended  to  place  them,  in  her  room  and  stead,  invested  with  all  her 
authority  and  with  all  her  discretion.     Assuming  then  that  this  authority  to  pay  debts 
is  larger  and  more  comprehensive  in  its  nature,  than  the  words  construed  very  strictly 
would  import,  and  that  it  implies  authority  to  make  all  necessary  arrangements  which 
the  executrix  herself  might  make,  in  order  to  the  payment  of  the  debts,  I  ask,  among 
the  arrangements  which  it  may  be  necessary  for  an  executrix,  or  for  those  to  whom 
she  has  delegated  all  her  authority  touching  the  payment  of  the  testator's  debts,  to 
make,  is  there  one  more  likely  to  occur,  more  useful,  in  manj'  cases  more  necessary, 
than  that  they  should  ask  and  obtain  from  the  creditors  of  the  estate  time  for  payment 
of  the  debts,  when  the  time  given  may  prevent  all  the  vexation  and  expence  of  a 
struggle  for  priority  ?     That  an  executrix  herself  might  make  this  arrangement,  no 
one  can  doubt :  that  it  is  also  necessary  that  they  who  are  to  have  all  the  funds  in  their 
hands,  who  know,  and  are  the  only  persons  who  can  know  within  what  time  those 
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[621]  funds  can  be  got  in,  and  who  have  the  whole  application  of  them  entrusted  to 
their  care,  who  represent  the  executrix,  and  in  effect  are  themselves  the  executors, 
should  have  it  in  their  power  to  make  it,  is  tqualiy  clear.     The  consequence  of  such 
an  arrangement  in  either  case,  and  indeed  in  every  one  of  the  instances  which  I  before 
put,  would  be,  that  the  executrix  might  by  possibility  become  personally  and  in  her 
own  right  chargeable  with  debts,  as  she  might  become  chargeable  in  a  variety  of  other 
cases  expressly  within  the  power  of  attorney.     But  upon  whatever  ground,  and  by 
whatever  medium,  in  the  instance  of  postponed  debts,  this  personal  charge  is  pro- 
duced, the  debt  still  remains  a  debt  due  from  the  estate,  and  payable  out  of  the  assets. 
Such  an  arrangement  amounts  to  an  admission,  that  at  the  expiration  of  the  credit 
given,  there  will  be  assets  sufficient  to  pay  the  debt,  which  still  remains  a  charge  upon 
the  executrix  as  executrix,  and  only  becoming  eventually  a  charge  upon  her  in  her 
own  right,  if  it  should  turn  out  that  by  some  unforeseen  event  there  should  be  a 
failure  of  assets,  or  by  misconduct  a  devastavit  incurred.     If  we  are  to  argue  from 
the  intent  of  the  instrument,  to  be  collected  from  the  particular  wording  of  it,  I  ask, 
can  it  be  reasonably  doubted,  whether  this  executrix,  who  trusted  the  whole  of  this 
large   estate   in    the   hands   and    to   the   care   of   these   attornies,   under  her  personal 
responsibility  for  every  shilling  of  the  amount  of  it,  if  they  should  fail  in  the  collec- 
tion or  application  of  it,  would  have  hesitated  to  commit  to  their  discretion,  upon 
their  view  of  the  state  of  the  property,  and  of  the  time  within  which  it  could  be 
realized,  the  asking  and  obtaining  from  the  creditors  twenty  months  further  time  for 
the  payment  of  their  respective  debts?     I  ask  whether  the  executrix  did  not  mean  to 
throw  all   the  burden  of  the  administration  of  the  effects  upon   the  attornies,  and 
whether  there  was  not  a  convenient  and  necessary  discretion  to  be  intrusted  to  themi 
When  it  is  objected  that  the  authority  given  is  restrained  to  an  authority  to  pay  in 
her  stead  as  executrix,  and  "agreeably  to  the  due  order  and  course  of  law,"  I  answer, 
that  taking  these  words  to  amount  to  a  direction  to  the  attornies  to  pay  in  a  course 
of  administration,  they  were  not  meant  to  controul,  nor  can  they  controul  the  authority 
of  the  attornies  in  any  thing  necessary  to  that  payment,  in  a  course  of  administration. 
It  is  perfectly  clear,  notwithstanding  this  direction,  that  they  might  take  time  for  the 
payment  of  the  debts  having  assets  to  pay  them  when  the  time  came,  for  then  they 
would  pay  in  a  course  of  administration,  and  there  can  be  nothing  repugnant  to  that 
direction  in   asking  for  [622]   the   time,  even  though  the  assets  should  afterwards 
fail,  because  it  is  a  step   taken   upon  a  conviction  that  there  will  be  assets  to  be 
administered  in  a  due  course  of  law,  and  to  the  end  that  they  may  be  administered. 
Where  the  executrix  has  entrusted  all  to  the  care  of  her  attornies,  with  a  responsi- 
bility in  herself  to  the  extent  of  all  the  property,  it  is  a  small  circumstance  to  be 
observed  upon,  that  though  the  payment  of  a  debt,  not  in  a  course  of  administration, 
is  within   the  authority  as   between  the  creditor  and  the    executrix,    yet   that   she 
might  be  obliged  to  answer  to  other  creditors  as  for  a  devastavit  in  respect  of  it. 
In  truth,  this  direction  to  pay  in  a  course  of  administration  may  operate  as  between 
her  and  her  attornies,  but  as  against  creditors  receiving  payment  of  their  debts  it  seems 
to  me  that  it  can  have  no  operation.     Much  stress  was  laid  in  the  argument  on  there 
being  no  express  power  given  to  the  attornies  to  sign  acceptances  for  the  executrix, 
but  the  objection  proves  too  much.     As  well  might  it  be  argued,  that  if  the  cash  of 
the  estate  was  kept  at  a  banker's,  the  attornies  should  not  draw  for  it  in  her  name. 
The  true  question  appears  to  me  to  be,  whether  the  attornies  under  this  power  have  a 
discretion  to  agree  with  creditors  for  the  forbearance  of  the  debts ;  and  that  the  rest 
of  the  difficulty  has  more  of  form  than  substance  in  it.     If  the  foundation  is  well  laid, 
the  application  of  the  argument  to  the  particular  case  in  question  seems  obvious  and 
decisive.     The  acceptance  of  this  bill   of  exchange  is  called  a  security,   but  is  in 
substance  merely  a  mode  of  taking  twenty  months  further  time  for  payment  of  a  debt, 
due  from  the  testator  to  these  Plaintiffs,  and  payable  out  of  the  assets.     Had  the 
twenty  mouths  credit  been  taken  by  a  mere  agreement  to  forbear,  and  she  had  been 
sued  as  executrix  after  the  expiration  of  the  time  given,  she  could  not  have  pleaded 
plenfe  administravit,  because  by  taking  the  credit  she  admitted  assets.     There  is  a 
formal  difference  only  between  that  case  and  the  present,  the  acceptance  appears  upon 
the  face  of  the  bill  to  be  an  acceptance  by  her  as  executrix,  and  the  consideration  of 
it  is  value  in  account  with  testator.     If  she  is  sued  in  her  own  name,  and  not  as 
executrix,  she  is  so  sued  upon  the  same  principle  upon  which  assignees  of  a  bankrupt  are 
sued  for  what  they  do  after  they  become  assignees,  for  the  estate,  and  at  the  expense 
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of  the  estate.  The  debt  is  still  substantially  the  debt  of  the  testator,  which  when  paid 
by  her  will  be  carried  to  the  account  of  the  testator's  estate.  I  think  she  niiylit  have 
been  sued  as  executrix  upon  this  acceptance  ;  but  as  she  could  not  in  that  [623]  case 
have  availed  herself  of  a  plea  of  plent-  administravit,  it  was  not  necessary  so  to  sue 
her.  In  neither  case  could  any  defence  be  made  ajjainst  the  demand,  and  in  truth  no 
defence  ought  to  be  made,  for  the  creditor  who  accepts  this  kind  of  payment  purchases 
the  benefit  of  it,  the  estate  has  had  its  advantage,  and  this  Defendant  as  executrix 
has  had  her  advantage  of  the  forbearance.  I  have  hitherto  avoided  anv  mention  of 
the  particular  circnrastances  of  this  case,  which  very  strongly  imply  the  knowledge  of 
the  Defendant  and  her  approbation  of  the  making  these  acceptances  (a),  but  here  they 
ought  to  have  their  weight,  by  way  of  answer  to  the  suggestion  of  possible  incon- 
venience which  the  sullering  this  verdict  to  stand  might  produce.  I  confess  that  they 
appeared  to  me  upon  the  trial,  and  do  now  upon  the  best  consideration  that  I  can 
give  to  the  case,  appear  to  me  to  be  strong  enough  to  raise  an  implication  of  a  special 
procuration,  if  that  were  thought  necessary,  from  the  executrix  to  her  attornies,  to 
authorize  these  acceptances,  and  that  the  defence  now  made  upon  the  strict  law  is 
against  conscience  and  good  faith.  I  have  already  taken  an  opportunity  of  observing 
on  the  case  depending  in  the  Court  of  King's  Bench,  and  what  I  supposed  would  be 
the  decision  of  that  Court.  I  will  only  now  repeat,  that  we  understand  that  it  did 
not  appear  in  that  case,  that  the  acceptance  was  given  for  the  payment  of  a  debt  due 
from  the  testator  (6),  the  payment  of  which  had  been  agreed  to  be  postponed,  or  indeed 
that  it  did  in  any  manner  touch  or  concern  the  execution  of  this  trust,  which  is  the 
great  and  distinguishing  feature  between  that  ease  and  the  present.  We  agree  that 
this  power  cannot  authorize  the  giving  acceptances  in  the  name  of  Mrs.  Bailiie,  which 
are  neither  expressed  nor  proved  to  be  in  pay-[624]-naent  of  the  testator's  debts.  The 
case  now  in  judgment  in  this  court  rests  on  its  own  particular  circumstances,  upon 
which  we  decide. 

Kule  discharged. 

The  letter  of  attorney,  after  reciting  the  death  of  the  testator,  the  making  his  will 
and  ai)pointment  of  executors  together  with  the  Defendant,  who  had  alone  proved  the 
will,  and  taken  upon  herself  the  execution  of  it,  and  that  the  testator  as  trading  under 
the  firm  of  dames  Baillie  and  Co.  and  otherwise,  was  at  the  time  of  his  death  possessed 
of  and  entitled  to  very  considerable  sums  of  money  owing  to  him  upon  mortgage 
bond  and  other  specialties,  bills,  notes,  unsettled  accoutits  and  otherwise,  from  persons 
residing  in  the  islands  of  Grenada,  St.  Christopher,  St.  Vincent,  and  other  islands  in 
the  West  Indies,  as  also  at  Demerary  in  America,  and  in  Great  Britain  and  elsewhere, 
and  was  also  possessed  of  and  entitled  to  divers  quantities  of  sugar,  rum,  cotton, 
cofl'ee  and  other  merchandize  and  effects  in  the  said  islands  and  places  or  some  of 
them  or  elsewhere,  went  on  as  follows  :  "  now  know  ye,  that  I  the  said  Colin  Baillie, 
for  divers  good  causes  and  considerations  me  hereunto  moving,  have  made,  ordained, 

(a)  There  was  evidence  to  show  that  the  Defendant  knew  that  Thornton  had 
accepted  the  bill  in  question  in  her  name,  in  payment  of  the  Plaintiff's  debt;  and 
when  the  officer  served  her  with  process,  she  acknowledged  the  justness  of  the  debt, 
saving  that  the  Plaintid'  hatl  behaved  handsomely,  and  should  be  paid.  Perhaps 
therefore  the  case  may  rest  with  greater  safety  on  the  ground  of  a  special  authority 
given  to  accept  the  particular  bill  in  question,  than  on  the  construction  of  an  instru- 
ment which  demonstrates  on  the  face  of  it  the  intention  of  the  parties,  that  the  power 
delegated  to  the  procurator  should  not  be  extended  to  make  the  Defendant  personally 

liable. 

(b)  In  the  course  of  the  argument,  it  was  stated  that  a  similar  question  on  the 
construction  of  the  same  letter  of  attorney,  was  then  depending  in  the  Court  of  King's 
Bench  :  and  a  few  days  afterwards  the  Chief  Justice  said  that  he  had  been  informed, 
that  the  question  in  the  case  in  that  court  was,  whether  the  attornies  were  authoriztd 
to  give  or  accept  bills  generally  in  the  name  of  the  Defendant,  not  being  in  payment 
of  the  debts  of  the  testator?  This  his  lordship  was  clearly  of  opinion  they  could  not 
do  under  the  letter  of  attorney,  in  which  he  apprehended  the  Court  of  King's  Bench 
would  concur. 

That  case  is  since  reported,  6  Term  Rep.  B.  R.  591.  Gardner  v.  Bailiie,  but  it  is 
there  stated  that  the  bill  on  which  that  case  arose  was  drawn  and  accepted  for  a  debt 
due  to  the  Plaintiff  from  the  testator.     Qu.  therefore,  how  that  fact  really  was  ? 
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authorized,  constituted  and  appointed,  and  by  these  premises  do  make,  ordain, 
authorize,  constitute  and  appoint  George  Baillie  late  of  the  island  of  St.  Vincent 
aforesaid,  esquire,  now  about  to  engage  in  business  in  London,  as  a  merchant,  and 
Eilmund  Thornton,  late  of  the  island  of  Grenada,  aforesaid.  Esquire,  now  also  about 
to  settle  and  reside  in  London,  my  true  and  lawful  attorney  and  attornies  jointly, 
and  each  of  them  severally,  for  me  and  in  my  name,  place  and  stead,  and  to  and  for 
my  use  and  benefit  as  executrix  as  aforesaid,  to  ask,  demand,  sue  for,  recover  and 
receive  of  and  from  all  and  every  or  any  person  or  persons  whomsosver,  all  and  every 
sum  and  sums  of  money,  debts,  dues,  claims,  demands,  goods,  chattels  and  efTects 
whatsoever,  which  at  the  time  of  the  death  of  the  said  James  Baillie  were  due,  owing 
or  belonging  to  him,  either  as  trading  under  the  said  firm  of  James  Baillie  and  Co.  or 
otherwise  howsoever,  and  which  now  are  or  at  any  time  or  times  hereafter  shall  or 
may  be  due,  owing  or  payable  to  me,  as  executrix  as  aforesaid,  or  which  were  or  are 
part  of  or  belonging  to  the  personal  estate  of  the  said  testator,  other  than  and  except 
such  part  or  parts  thereof  respectively  as  are  specifically  given  and  bequeathed  in  and 
by  the  said  will,  and  also  for  me,  and  in  my  name,  place  and  stead  as  executrix  as 
aforesaid,  to  state,  adjust,  liquidate,  settle  and  finally  agree  to  all  and  [625]  every 
and  anv  account  and  accounts,  sum  and  sums  of  money,  debts,  dues,  claims,  demands, 
controversies,  differences  and  disputes  whatsoever,  wherein  the  said  James  Baillie  at 
the  time  of  his  decease  was,  or  wherein  I  the  said  Colin  Baillie  as  executrix  as  afore- 
said, now  am,  or  at  any  time  or  times  hereafter,  shall  or  may  be  in  anywise  interested 
or  concerned.  And  also  to  refer  or  submit  to  arbitration  the  same,  or  any  of  them, 
or  any  part  thereof,  in  all  cases  wherein  my  said  attornies  jointly,  or  either  of  them 
severally,  shall  find  it  necessary  or  expedient  so  to  do,  and  for  that  purpose  for  and 
in  my  name  and  as  and  for  my  act  and  deed  or  acts  and  deeds  as  executrix  as  afore- 
said, to  enter  into,  sign,  seal,  deliver  and  execute  such  bond  or  bonds  of  arbitration, 
agreement  or  agreements,  or  other  instrument  or  instruments  in  writing,  as  my  said 
attornies  jointly  or  either  of  them  severally  shall  think  proper,  and  upon  payment 
or  receipt  of  all  or  any  such  sura  or  sums  of  money,  debts,  dues,  claims,  demands, 
goods,  chattels  and  effects,  or  other  satisfaction  to  be  had,  taken,  or  received  for  the 
same  or  any  part  thereof,  for  me  and  in  my  name  and  as  for  my  act  and  deed  as 
executrix  as  aforesaid,  to  enter  into  and  execute,  make  and  give  all  and  every  or  any 
such  deeds,  transfers  or  assignments  of  mortgage,  counterparts  of  mortgage,  release, 
receipts,  acquittances  and  discharges  for  the  same  respectively,  as  shall  be  necessary 
or  proper ;  and  in  case  of  the  non-payment  or  non-delivery  thereof,  or  any  part 
thereof  respectively,  for  me  the  said  Colin  Baillie,  and  in  my  name,  place  and  stead 
as  executrix  as  aforesaid,  either  jointly  with  and  in  the  names  of  the  said  Rene  Payne, 
Archibald  Hamilton,  Walter  Farquhar,  Alexander  Baillie  and  Evan  Baillie,  (the 
co-executors)  in  all  cases  wherein  for  conformity  it  may  be  necessary  or  proper  to 
use  their  names,  or  separately  in  my  own  name,  as  the  case  may  be  or  require,  to 
appear,  and  the  person  of  me  their  said  constituent  to  represent,  in  all  courts  and 
before  all  ministers  and  magistrates  of  law  and  in  equity,  as  well  in  the  kingdom  of 
Great  Britain  and  the  said  islands  of  Grenada,  St.  Christopher  and  St.  Vincent  afore- 
said, as  in  all  or  any  other  islands  in  the  West  Indies  and  at  Demerary  aforesaid,  or 
elsewhere  as  by  my  said  attornies  jointly  or  either  of  them  severally  shall  be  thought 
adviseable  and  proper;  and  to  use,  arrest,  attach,  distrain,  seize,  sequester,  prosecute 
to  judgment  and  execution,  and  also  to  imprison  and  condemn,  and  out  of  prison 
again  to  release  and  discharge  all  and  every  or  any  person  or  persons  whom  it  doth, 
shall,  or  may  concern,  his,  her,  their  or  any  of  their  lands  and  tenements,  negroes, 
slaves,  [626]  cattle,  stock,  goods,  chattels,  and  efTects  :  and  also  for  me  and  in  my 
name,  place  and  stead,  as  executrix  as  aforesaid,  and  agreeably  to  the  due  order  and 
course  of  law,  to  pay,  discharge  and  satisfy  all  and  every  or  any  sum  or  sums  of 
money,  debts,  dues,  claims  and  demands  whatsoever,  which  at  the  time  of  the  death 
of  the  said  James  Baillie,  were  due  and  payable  by  him,  either  as  trading  under  the 
said  firm  of  James  Baillie  and  Co.  or  otherwise,  and  which  now  are  or  at  any  time 
or  times  hereafter  shall  or  may  become  due  and  payable  b}'  me  as  executrix  as  afore- 
said, whether  upon  mortgage,  bond,  bill,  note  or  otherwise  however,  and  to  take  such 
receipt  or  receipts  or  other  sufficient  discharge  or  discharges  for  the  same  monies 
respectively  as  shall  be  necessary  or  proper,  and  generally  for  me  the  said  Colin 
Baillie  as  executrix  as  aforesaid,  to  make,  do  and  execute  all  and  every  such 
further  and  other  lawful  and  reasonable  acts,  deeds,  matters  and  things  whatsoever  for 
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the  better  recovering,  collectintj,  gettiiij;  in,  receiving  and  rcmilling  all  and  singular 
the  personal  estate  and  eftVcts  of  the  said  testator,  and  executing,  performing  ami 
dischargir)g  all  and  every  other  the  powers  and  authorities  hereby  given  or  intended 
to  be  given,  as  to  my  said  altornies  jointly  or  either  of  them  severally  shall  seem 
meet,  I  the  said  Colin  Baillie  giving,  and  by  these  presents  granting  unto  ray  said 
attornies  jointly  and  each  of  thuni  severally,  my  full  and  whole  power  and  authority 
to  do  and  act  touching  or  concerning  all  or  any  of  the  premises  aforesaid,  as  fully  and 
etl'ectually  to  all  intents,  constructions  and  purposes  whatsoever,  as  I  the  said  Colin 
Baillie  as  executrix  as  aforesaid,  might  or  could  do  if  personally  present ;  and  one  or 
more  attorney  or  attornies  substitute  or  substitutes  under  them  the  said  George 
Baillie  and  Kilniund  Thornton,  or  either  of  then),  for  all  or  any  of  the  jnirposes  afore- 
said, to  make,  and  at  their  or  either  of  their  pleasure  to  revoke,  and  another  or  others 
again  to  appoint,  I  the  said  Colin  Baillie  hereby  ratifying,  allowing  and  coiiHrming, 
and  by  these  presents  agreeing  to  ratify,  allow  and  confiim,  all  and  whatsoever  my 
said  attornies  jointly  or  severally,  their  or  either  of  their  substitute  or  substitutes 
shall  lawfully  do  or  cause  to  be  done  in  or  about  all  or  any  of  the  premises  aforesaid, 
by  virtue  of  these  presents.     In  witness  whereof,"  &c. 

End  of  Hilary  Term. 
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[1]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Ea.ster  Term,  in  the  Thirty-Seventh  Year  of 
THE  Eeign  of  George  III. 

Pieters  and  Another  v.  Luytjes.     May  3d,  1797. 

The  Court  will  not  discharge  a  Defendant  on  a  common  appearance  under  the  34 
G.  3,  c.  9,  ?.  7,  on  the  ground  of  the  Plaintiff's  residence  in  Holland.  An  affidavit 
to  hold  to  bail  made  by  a  third  person  need  not  state  a  connection  between  the 
deponent  and  the  Plaintiff*. 

Le  Blanc  Serjt.  moved  for  a  rule  to  shew  cause  why  the  Defendant  in  this  action 
should  not  be  discharged  on  entering  a  common  appearance,  and  all  further  proceedings 
be  stayed. 

The  cause  of  action  arose  on  an  instrument  dated  the  -Sth  Nov.  1794,  executed  by 
the  Defendant  before  a  notary  at  Amsterdam  in  Holland;  whereby  he  "declared 
that  he  was  well  and  truly  indebted  to  the  Plaintiffs  merchants  of  that  place,  in 
a  sum  of  9190  guilders  and  3  stuivers,  Holland's  current  money,  arising  from  and 
out  of  sundry  merchandizes  sold  and  delivered  to  him  on  the  30th  October  1794, 
agreeably  to  the  invoice  delivered."  The  affidavit  of  debt  which  was  made  by  a  third 
person,  stated  that  the  Plaintiff  at  the  time  when  the  said  affidavit  was  made,  was 
resident  at  Amsterdam. 

By  34  Geo.  3,  c.  9,  s.  1,  it  is  enacted,  that  if  any  person  residing  or  being 
in  Great  Britain,  shall  after  the  1st  day  of  March  [2]  1794,  and  during  the  war, 
knowingly  and  wilfully  pay,  send,  supply,  or  deliver,  or  cause  to  Ije  paid,  sent,  supplied, 
or  delivered,  either  in  Great  Britain  or  France,  or  in  any  other  country  either  by 
payment  or  remittance  of  any  bill  of  exchange,  note,  draft,  obligation,  or  order  for 
money,  or  in  any  other  manner  whatsoever,  any  money  to  or  for  the  use  of  the  persons 
exercising  or  who  shall  exercise  the  powers  of  government  in  France,  or  to  or  for  the 

*  S.  P.  Andrioni  v.  Morgan,  4  Taunt.  231. 
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use  of  any  persons  or  person  who  on  the  Ist  clay  of  January  1794  were  or  was  or 
at  any  time  since  have  or  has  been,  or  who  at  the  time  of  such  act  done  shall  be 
within  any  of  the  liominions  of  France,  or  any  county,  territory,  or  place,  which  was 
on  the  said  1st  day  of  January  1794,  or  which  shall  be,  during  the  said  war  and 
at  the  lime  of  such  act  done,  under  the  government  of  the  persons  exercising  or 
who  shall  hereafter  exercise  the  powers  of  government  in  France,  every  person  so 
offending,  being  thereof  lawfully  convicte  1  or  attainted,  shall  be  deemed,  declared, 
and  a<Jjudged  to  be  a  traitor,  and  shall  suffer  pains  of  death,  and  shall  also  lose  and 
forfeit  as  in  cases  of  high  treason. 

And  by  section  7tb,  it  is  further  enacted,  that  if  any  action  or  suit,  either  in 
law  or  equity,  shall  be  commenced  or  prosecuted  for  the  recovery  of  any  debt  or 
demand,  contrary  to  the  provisions  of  this  act,  it  shall  and  may  be  lawful  for  the 
Court  in  which  such  action  or  suit  shall  be  commenced,  in  term  time,  or  any  one 
or  more  of  the  judges  of  such  court,  out  of  term,  in  a  summary  way  to  discharge 
the  Defendant  or  Defendants  arrested  on  mesne  process,  and  to  stay  all  further 
proceedings  in  such  action  or  suit,  upon  such  terms  as  to  such  Court  or  Judge  respec- 
tively shall  appear  necessary  to  enforce  the  provisions  of  this  act. 

It  was  insisted  on  the  part  of  the  Defendant,  that  Amsterdam  at  the  time  of  the 
arrest  was  under  the  dominion  of  the  persons  exercising  the  powers  of  government  in 
France,  and  that  the  Plaintiff  being  resident  there,  this  was  a  demand  contrary  to  the 
provisions  of  the  above  act. 

Per  Curiam.  Can  we  take  notice  that  Arastardam  is  under  the  dominion  of 
France?  The  Court  will  hardly  receive  evidence  of  the  intluence  of  France  over 
Holland  :  actuil  possession,  as  of  Flanders,  might  bring  a  case  of  this  kind  within 
the  meaning  of  the  act.  But  in  Holland  there  is  a  government  de  facto,  however 
that  government  may  be  influenced  by  French  councils  (a). — There  is  no  ground  for 
the  application. 

[3]  Le  Blanc  then  objected  to  the  affidavit  on  which  the  Defendant  was  arrested, 
because  it  did  not  state  any  connection  between  the  deponent  and  the  parties  to  the 
suit. 

Sed  per  Curiam.  It  is  not  necessary  for  the  connection  to  appear  on  the  face  of 
the  affidavit.     The  deponent  swears  positively  to  the  debt,  and  that  is  sufficient. 

Kule  refused. 

Tenant  v.  Elliott.    May  5th,  1797. 

[Distinguished,  Sykes  v.  Beailon,  1879,  11  Ch.  D.  194.  Approved,  Brklger  v.  Savage, 
1885,  15  Q.  B.  D.  366.  Referred  to,  Gordon  v.  Chief  Commissioner  of  Metropolitan 
Police,  [1910J  2  K.  B.  1092.] 

A.  having  received  money  to  the  use  of  B.  on  an  illegal  contract  between  B.  and  C, 
shall  not  be  allowed  to  set  up  the  illegality  of  the  contract  as  a  defence,  in  an  action 
brought  by  B.  for  money  had  and  received  *. 

Assumpsit  for  money  had  and  received.     Verdict  for  the  Plaintiff. 

The  Defendant  being  a  broker,  effected  an  insurance  for  the  Plaintiff,  a  British 
subject,  on  goods  from  Ostend  to  the  East  Indies,  on  board  the  "  Koenitz,"  an  Imperial 
ship.  The  ship  being  lost,  the  underwriters  paid  the  amount  of  the  insurance  to  the 
Defendant,  who,  without  any  intimation  from  them  to  retain  the  money,  refused  to 
pay  it  over  to  the  Plaintiff. 

Shepherd  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict  in  this  case 
should  not  be  set  aside  and  a  non-suit  entered.  By  7  Geo.  1,  stat.  1,  c.  21,  s.  2.  It 
is  enacted  "  That  all  contracts  and  agreements  whatsoever  made  or  entered  into  by 
any  of  His  Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  for  or  upon 
the  loan  of  any  monies  by  way  of  bottomry  on  any  ship  or  ships  in  the  service  of 
foreigners,  and  bound  or  designed  to  trade  in  the  East  Indies,  or  parts  in  the  said  act 
before  mentioned;  and  all  contracts  and  agreements  whatsoever  made  by  any  of  His 

(a)  See  the  opinion  of  Blackstone  J.  in  Rafael  v.  Verelot,  2  Bl.  985. 

*  Vide  Hawson  v.  Hancock,  8  T.  R.  575.  Camden  v.  Anderson,  post,  272.  Farmer 
V.  Russell,  post,  296.  Webb  v.  Brooke,  3  Taunt.  6.  Davis  v.  Edgar,  4  Taunt.  63. 
Bensley  v.  Bignold,  5  B.  &  A.  333.     Fielding  v.  Kymer,  2  B.  &  B.  639. 
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Majesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  for  the  loading  or 
supplying  any  such  ship  or  ships  with  a  cargo  or  lading  of  any  sort  of  goods,  merchan- 
dize, treasure,  or  effects,  or  with  any  provisions,  stores,  or  necessaries,  shall  be  and 
are  hereby  declared  to  be  void."  Xow  the  goods  on  board  the  "  Koenitz  "  being  the 
property  of  the  Plaintiff,  a  subject  of  Great  Britain,  and  the  "Koenitz"  being  a 
foreign  ship,  bring  this  transaction  within  the  provisions  of  the  above  act.  In 
Camden  v.  Anderson,  6  Term  Rep.  730,  it  was  determined,  that  a  policy  effected  in 
contravention  of  an  act  of  parliament,  made  for  the  purpose  of  protecting  the  monopoly 
granted  to  the  Eist  India  Company,  was  void.  The  voyage  being  illegal,  makes  the 
policy  illegal  also.  If  then  the  Plaintiff  could  not  have  succeeded  in  an  [4]  action 
against  the  underwriters,  neither  can  he  recover  against  the  present  Defendant.  The 
Defendant  is  in  the  nature  of  a  stakeholder :  and  the  Plaintiff's  right  of  action  being 
grounded  on  his  claim  against  the  underwriters,  he  must  now  stand  precisely  in  the 
same  situation  as  if  he  had  immediately  sued  them. 

Bi'LLER  J.  Is  the  man  who  has  paid  over  money  to  another's  use  to  dispute  the 
legality  of  the  original  consideration  ?  Having  once  waived  the  legality,  the  money 
shall  never  come  back  into  his  hands  again.  Can  the  Defendant  then  in  conscience 
keep  the  money  so  paid?  For  what  purpose  should  he  retain  it?  To  whom  is  he  to 
pay  it  over,  who  is  entitled  to  it  but  the  Plaintiff? 

Eyre  Ch.  J.  The  Defendant  is  not  like  a  stakeholder.  The  question  is.  Whether 
he  who  has  received  money  to  another's  use  on  an  illegal  contract,  can  be  allowed  to 
retain  it,  and  that  not  even  at  the  desire  of  those  who  paid  it  to  him  ]  I  think  he 
cannot. 

The  Defendant  took  nothing  by  his  motion  (a)'. 


Dyson  v.  Birch,  one,  &c.     May  5tb,  1797. 

An  attorney  shall  not  be  allowed  his  privilege,  unless  he  shew  that  he  has  practised 
within  the  space  of  a  year. — Qu.  If  he  should  not  also  state  that  he  has  had  a 
certificate  within  that  time? 

Le  Blanc  Serjt.  moved  for  a  rule  to  shew  cause  why  the  Defendant  in  this  action, 
who  was  an  attorney  of  this  court,  should  not  be  discharged  on  entering  a  common 
appearance. 

The  Defendant's  affidavit  stated,  that  some  time  before  the  arrest  he  purchased  a 
stamp  with  a  view  to  obtain  his  certificate,  under  the  25  Geo.  3,  c.  80,  but  that  from 
particular  circumstances  (therein  mentioned)  he  was  prevented  from  actually  obtaining 
it  till  after  the  arrest. 

Le  Blanc.  The  Defendant  did  every  thing  that  lay  within  his  power,  and  was 
entitled  to  his  privilege  (if  that  be  affected  by  the  act  at  all)  from  the  time  of  paying 
for  the  stamp.  But  in  truth  the  privilege  of  an  attorney  does  not  depend  on  his 
certificate  :  the  act  in  question  is  a  mere  regulation  of  revenue  :  those  who  offend 
against  its  provisions  are  subjected  to  the  penalties  which  it  contains  ;  but  there  is  no 
clause  which  makes  obedience  a  condition  of  privilege. 

Eyre  Cb.  J.  An  application  was  made  to  me  out  of  court,  which  I  rejected, 
because  it  then  appeared,  that  the  Defendant  had  not  practised  as  an  attorney  for 
three  years,  but  that  when  his  [5]  circumstances  became  embarrassed,  he  took  out  a 
certificate  to  protect  himself. 

BuLLER  J.  My  Lord  very  properly  rejected  this  application.  There  is  a  rule 
of  court  of  Michaelmas  Term  1654  (a)-,  that  an  attorney  shall  not  be  allowed  his 
privilege  if  he  has  not  attended  his  business  for  a  year.  The  Defendant  therefore 
should  have  stated  in  his  affidavit,  that  he  had  practised  within  a  year  previous  to 
the  arrest. 

The  Court  desired  that  this  circumstance  might  be  inquired  into,  and  inserted  in 
an  affidavit. 

(a)'  Vid.  Sullivan  v.  Greaves.     Park.  Ins.  8,  but  there  the  Plaintiff  could  not  make 
out  his  title  without  shewing  the  illegal  contract.     Farmer  v.  Russell,  post,  296. 
(a)-  Cook's  Rules  and  Orders  in  C.  B. 
C.  P.  IV.— 24* 
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Bl'LLER  J.     The  Defendant  may  as  well  also  inform  the  Court,  whether  he  has 
had  a  certificate  within  the  year;  if  not,  it  will  be  a  strong  presumption  against  him. 
This  case  was  never  mentioned  again  (h). 

Webb  v.  Thomson.    May  6tb,  1797. 

Sailing  orders  are  necessary  to  the  performance  of  a  warranty  to  depart  with  convoy 
unless  particular  circumstances  exempt  the  insured  from  the  general  rule*. 

This  was  an  action  on  a  policy  of  insurance,  tried  before  Eyre  Ch.  J.  at  Guildhall, 
Sittings  after  Hilary  Term. 

The  policy  was  effected  on  a  ship  called  The  "Golden  Grove,"  Captain  Hodser, 
bound  from  London  to  the  West  Indies,  and  warranted  to  depart  with  convoy.  She 
sailed  from  Spithead,  the  place  of  rendezvous,  in  company  with  a  convoy  under  Sir 
Hugh  Cloherry  Christian,  and  was  afterwards  wrecked  on  the  coast  of  Dorsetshire. 

At  the  trial  it  was  proved  that  the  captain,  and  a  passenger  on  hoard,  who  was 
supposed  to  have  seen  the  sailing  orders,  were  drowned  at  the  time  of  the  ship  being 
wrecked.  The  second  mate  being  examined,  as  to  his  knowledge  respecting  sailing 
orders,  stated  that  the  captain  left  the  shi|)  for  the  purpose  of  obtaiMing  them  from 
the  Admiral ;  and  that  afterwards  on  a  signal  for  sailing,  the  captain  being  asked  in 
what  manner  it  should  be  answered,  gave  the  necessary  directions.  But  the  [6]  testi- 
mony of  the  mate  being  shaken  by  Admiral  Christian's  evidence,  a  verdict  was  found 
for  the  Defendant. 

Adair  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial. 

This  case  involves  two  questions.  1st,  whether,  in  point  of  fact,  Captain  Hodser 
ever  received  sailing  orders;  and  'idly,  whether,  in  point  of  law,  the  actual  receipt 
of  them  be  necessary  to  the  performance  of  a  warranty  to  depart  with  convoy.  All 
the  evidence  of  which  the  nature  of  the  case  admitted  was  given  at  the  trial.  The 
captain,  whose  testimony  was  most  necessary  to  establish  the  receipt  of  orders,  and 
the  only  other  person  supposed  to  have  seen  them,  were  drowned.  Under  these 
circumstances  I  submit  that  the  Court  will  presume  the  receipt  of  sailing  orders.  The 
point  of  law  has  never  been  expressly  decided.  Mr.  Justice  Buller  seems  to  have 
questioned  the  necessity  of  sailing  orders  in  all  cases  in  Hibhert  v.  Pigou,  Park  on 
Insurances,  p.  341,  where  that  point  had  been  incidentally  touched  upon  by  Lord 
Mansfield.  So  in  Vidorin  v.  Cleeve,  2  Str.  1250,  Lee  Ch.  Just,  and  the  Jury  were 
both  of  opinion,  that  as  the  captain  had  done  every  thing  in  his  power,  it  was  a  depart- 
ing with  convoy,  and  that  those  agreements  were  never  confined  to  the  precise  words, 
and  the  Plaintiff  recovered. 

Buller  J.  (absente  Eyre  Ch.  J.)  Had  not  my  Lord  mentioned  that  the  verdict 
was  entirely  to  his  satisfaction,  I  should  not  decide  upon  this  application  in  the  first 
instance.  The  case  is  here  brought  to  a  question  of  law.  In  point  of  law  then,  the 
general  proposition  is,  that  sailing  instructions  are  necessary.  I  have  never  decided 
this  point  myself,  but  it  has  often  been  determined  at  Guildhall.  I  do  not  say  that 
there  may  not  be  cases  in  which  they  may  be  dispensed  with.  In  Hibhert  v.  Pigou 
my  expression  is,  "It  is  not  necessary  to  say  whether  sailing  orders  are  essential  or 
not ;  as  at  present  advised,  I  do  not  say  that  they  are  absolutely  necessary."  And 
the  case  of  Vidorin  v.  Cleeve  goes  no  further.     If  the  captain  from  any  misfortune, 

(J)  In  Eovih  &  Uotor  v.  TFeddell,  C.  B.  Hil.  2  Ann.  Lutwytche,  (the  last  case  in  the 
Appendix),  where  an  attorney  pleaded  his  privilege,  it  was  urged,  that  in  the  precedents 
in  Kastal,  where  attornies  of  C.  B.  brought  habeas  corpus,  to  discharge  themselves  from 
arrest  by  process  out  of  inferior  courts,  their  privilege  was  recited  to  be  dum  aliqua 
negotia  in  eodem  banco  prosequantur  et  defendant  ;  and  that  it  was  agreeable  to  reason 
that  it  should  be  so,  for  otherwise  many  persons  who  never  intended  to  practice  would 
be  made  attornies,  in  order  to  entitle  themselves  to  privilege.  But  it  was  answered 
by  the  Court,  that  as  long  as  the  Defendant  was  an  attorney  on  record,  he  ought  to 
have  the  privilege  of  an  attorney,  and  that  if  he  was  not  qualified  to  be  an  attorney, 
the  Court  might  be  moved  for  a  rule  to  strike  him  off  the  roll.  Cont.  Broke  v.  Bryant, 
in  K.  B.  7  T.  E.  25. 

*  And  see  Anderson  v.  Pitcher,  2  B.  &  P.  164.  D'Agvilar  v.  Tohin,  Holt.  Ni. 
Pri.  185. 
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from  stress  of  weather,  or  other  circumstances,  be  absolutely  prevented  from  obtaining 
his  instructions,  still  it  is  a  departure  with  convoy  :  but  then  he  must  take  the  earliest 
opportunity  to  obtain  them.  Generally  speaking,  unless  sailing  instructions  are 
obtained,  the  warranty  is  not  complied  with  :  the  captain  cannot  answer  signals  ;  be 
does  not  know  the  place  of  rendezvous  in  case  of  a  storm ;  he  does  not  in  eflfect  put 
himself  under  the  protection  of  the  convoy,  and  therefore  the  underwriters  are  not 
benefited. 

The  other  Judges  concurring. 

The  Plaintiff  took  nothing  by  his  motion. 

[7]  In  a  note,  inserted  in  the  last  edition  of  Park  on  Insurances,  p.  341,  the  following 
ease  is  mentioned,  which  seems  to  agree  in  principle  with  the  above  decision.  It  was 
the  case  of  Veedon  v.  JVilmot,  at  Guildhall,  1744,  in  the  time  of  Lord  Chief  Justice 
Lee,  where  the  ship  insured  had  departed  from  London,  and  arrived  at  the  Downs 
22d  August  where  the  "Grafton"  and  "Lenox  "(the  convoy)  were  under  sail,  and 
the  captain  sent  one  of  his  men  on  board  for  sailing  orders,  which  were  refused  ;  but 
the  Commodore  said,  "Keep  on,  and  I  will  take  care  of  you;"  and  the  ship  being 
lost  that  night  by  striking  on  the  shore,  the  question  was,  if  the  ship  was  put  under 
convoy,  having  no  sailing  orders  1  and  it  was  held  she  was,  and  the  Plaintiff  had  a  verdict. 

Baptiste  v.  Cobbold.     May  8th,  1797. 

Declaration  for  521.  10s.  for  run-money ;  evidence,  note  for  521.  10s.  for  run-money, 
with  an  additional  stipulation  written  after  signature  of  the  note,  for  a  pint  of  rum 
per  day,  and  held  no  variance. 

The  plaintiff  in  this  action  was  a  sailor,  and  declared  on  a  contract  for  521.  10s. 
for  run-money,  against  the  Defendant,  being  captain  of  a  ship  bound  from  the  West 
Indies  to  London. 

At  the  trial,  before  Eyre  Chief  Justice,  at  Guildhall,  Sittings  after  Hilarv  Term 
a  note  was  given  in  evidence,  by  which  the  Defendant  agreed  to  allow  the  Plaintiff 
the  above  sum  ;  together  with  a  pint  of  rum  per  day  ;  the  latter  part  of  the  agree- 
ment, however,  appeared  to  have  been  added  to  the  note  after  signature.    Verdict  for 
the  Plaintiff. 

Cockell  Serjt.  now  moved  for  a  rule  nisi,  to  enter  a  nonsuit.  He  relied  on  a  variance 
between  the  declaration  and  the  evidence  :  the  former  describing  a  contract  for  521.  10s. 
only,  and  the  latter  proving  the  additional  stipulation  for  a  pint  of  rum  per  day.  He 
contended  that  the  contract,  being  entire,  could  not  be  separated  ;  he  cited  Sands  and 
Task  V.  Ledger,  Ld.  Kaym.  793,  and  Bristoiu  v.  Wright,  Dougl.  640,  and  said  that  this 
case  fell  within  the  principle  of  a  variety  of  others. 

BuLLEK  J.  The  agreement  given  in  evidence  corresponded  with  the  declaration, 
as  far  as  the  declaration  went.  The  case  in  Lord  Raymond  turned  upon  the  description 
of  a  written  agreement,  which,  if  described  at  all,  must  tally  with  the  description  ■ 
here  no  written  agreement  was  described.  It  is  true  that  the  agreement  given  in 
evidence  contained  something  more  than  was  stated  in  the  declaration,  but  not  material 
to  it. 

Eyre  Ch.  J.  At  the  trial,  I  was  inclined  to  consider  the  latter  promise  as  no 
part  of  the  agreement ;  it  was  totally  different  from  the  main  body,  which  was  so 
executory,  that  nothing  was  to  arise  upon  it  till  the  voyage  was  complete  ;  whereas 
this  part  was  to  be  put  in  force  from  day  to  day,  and  determined  before  this  cause  of 
action  arose.  Besides,  the  addition  was  made  after  sig-[8]-nature  and  seemed  to  be 
inserted  merely  to  ascertain  what  quantity  of  rum  should  be  distributed  to  the  crew. 

The  Defendant  took  nothing  by  his  motion. 

De  Gaillon  v.  Victorie  Harel  L'Aigle.     May  9th,  1797. 

[See  S.  C.  1  Bos.  &  P.  357,  368.] 

A  Frenchwoman  and  her  husband,  came  over  to  England.  The  husband  gives  her 
a  power  of  attorney,  to  transact  his  business,  and  goes  to  Hamburgh.  She  cohabits 
with  another  man,  and  trades  on  her  own  account  with  the  Plaintiff,  by  whom  she 
is  arrested.     Under  these   circumstances,  the  Court  will  not  discharge  her  on  a 
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common  appearance,  on  the  ground  of  her  coverture,  although  the  PlaintifV  appear 
to  have  been  acquainted  with  it*. 

Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause,  why  on  the  Defendant 
in  this  action  entering  a  common  appearance,  the  bail-bond  should  not  be  set  aside, 
and  all  further  proceedings  against  the  sheriff  of  Middlesex  be  stayed,  it  came  on  this 
day. 

In  November  1792,  the  Plaintiff  M.  De  Gaillon,  a  M.  L'Aigle  and  the  Defendant 
Madame  L'Aigle  his  wife,  came  over  together  as  emigrants  from  France  to  England. 
In  July  179.5,  M.  L'Aigle  left  England  for  Hamburgh,  and  then  gave  a  power  of 
attorney  to  the  Defendant  to  manage  his  affairs.  In  pursuance  of  which  she  drew 
and  accepted  bills  fdr  him.  Since  the  husband's  residence  in  Hamburf;h,  he  had  cai  ried 
on  business  with  the  house  of  l)nbois  and  son  in  London,  and  the  Defendant  had  co- 
habited with  another  person  of  the  name  of  Moiiteluii,  who  called  himself  Piccaidy, 
by  whom  she  had  a  child,  and  with  whom  she  had  been  carrying  on  traile.  In  June 
1796,  the  Plaintiff  wrote  the  following  lettir  to  the  Defendant :  "  Will  you,  or  can  you 
procure  me  merchandize  for  7001.  as  soon  as  possible  ;  I  will  send  you  immediately 
3001.  on  account,  and  I  will  send  your  husbund  goods  to  the  amount  of  6001.  to 
Hamburgh  ;  and  in  return  he  will  send  me  French  goods  to  that  amount,  such  as 
brandy,  hollands,  or  what  he  may  think  most  advantageous  to  me."  Soon  after  this 
the  Plaintiff  deposited  3001.  in  the  hands  of  the  Defendant,  for  which  she  gave  Lira 
a  receipt  in  her  own  name.  The  Plaintiff  having  obtained  no  goods,  pressed  the 
Defendant  to  repay  the  3001.  which  he  had  advanceil,  upon  which  the  following 
arrangement  took  place.  The  Defendant  gave  the  Plaintiff'  1001.  in  goods,  and  four 
bills  on  her  husband,  for  501.  each  :  the  bills  were  in  form  as  follows  : 

"One  month  after  date,  please  to  pay  to  the  order  of  M.  De  Gaillon,  501.  sterling, 
value  received.  (Signed)         "  Wife  Hauel  L'Aigle,  by  virtue 

of  power  of  attorney." 

[9]  M.  L'Aigle  accepted  the  bills,  but  on  their  becoming  due  refused  to  pay ;  on 
which  they  were  returned  to  England  protested,  and  the  Defendant  was  arrested 
for  the  sum  of  1801.,  being  the  balance  due  to  the  Plaintiff' on  the  whole  transaction. 

The  Defendant  stated  in  an  affidavit  the  Plaintiff's  knowledge  of  her  coverture 
at  the  time  of  her  coming  over  to  England  :  the  Plaintiff,  on  the  contrary,  denied  in 
his  affidavit  any  intimate  acquaintance  with  M.  L'Aigle,  and  declared  that  he  had 
reason  to  suppose  from  the  Defendant's  conduct  in  Eugland,  that  in  fact  she  was  not 
married  to  him. 

Le  Blanc  Serjt.  shewed  cause.  Where  it  has  been  known  for  certain  that  the 
Defendant  was  a  married  woman,  the  Courts  have  discharged  her  (a);  but  where  it 
has  been  doubtful,  or  collusion  has  appeared,  they  have  put  her  to  her  plea  of  coverture, 
and  let  the  question  be  tried  ;  and  this  I  apprehend  they  will  do,  where  the  money  is 
advanced  to  her  on  her  own  account.  She  has  not  stated  in  her  affidavit  that  her 
husband  is  likely  at  present,  or  ever,  to  return  to  England.  The  letter  of  attorney 
from  M.  L'Aigle  was  only  colourable. 

Shepherd  Serjt.  in  reply.  Had  this  been  a  separate  trade  by  the  Defendant,  I  could 
not  have  argued  the  question.  The  Plaintiff's  affidavit  consists  of  inferences  only, 
which  are  contradicted  by  his  own  acts,  and  letter.  He  cannot  say  that  he  did  not 
suppose  the  Defendant  married,  as  his  own  expression  in  the  letter  "  I  will  send  to 
your  husband  "  would  refute  that  assertion.  He  therefore  dealt  with  her  rather  as 
an  agent  than  as  a  separate  trader.  The  Defendant  did  not  draw  the  bills  as  a  ferae 
sole,  but  signed  them  "W^ife  H.  L'Aigle,"  and  the  plaintiff'  received  them,  and  never 
brought  this  action  till  the  bills  were  returned  protested  from  Hamburgh.  If  the 
party  has  passed  herself  upon  the  world  as  a  single  woman,  the  Court  will  give  her 
no  relief ;  but  if  she  was  known  to  be  married,  it  is  otherwise.  Pearson  v.  Meaclmi, 
2  Bl.  Rep.  903.  So  in  fVaters  v.  Smilh,  6  Terra  Hep.  452,  the  Court  said,  "Though 
when  a  married  woman  imposes  on  a  trader,  and  contracts  on  her  own  credit,  we  will 
not  relieve  her  in  a  summary  way  ;  yet  where  it  has  clearly  appeared  that  the  Defeu- 

*  S.  C.  post,  357.     And  see  TFilkinsv.  WdkeriU,  3  B.  &  P.  221.     Burjieldv.  Duchess 
de  Pienne,  2  N.  R.  380.     Luden  v.  Justice,  1  Bing.  344. 
(a)  Partrulge  v.  Clarke,  5  T.  R.  194. 
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dant  was  a  ferae  covert,  and  there  has  been  no  contrariety  of  evidence  about  that  fact, 
the  Court  has  discharged  her  out  of  custody  on  filing  common  bail."  Here  the  Plaintiff 
knew  that  she  was  married,  and  employed  her  to  transact  business  with  her  husband. 
Therefore  it  is  her  husband's,  and  not  her  debt. 

[10]  Eyre  Ch.  J.  In  my  apprehension  you  mistake  the  evidence.  The  letter 
contains  two  distinct  transactions.  In  the  first  part,  the  Plaintiff  desires  the  Defen- 
dant to  supply  him  with  goods  to  the  amount  of  7001.,  for  which  he  promises  to 
advance  3001.  immediately  ;  and  this  has  no  connection  with  the  husband.  Then  in 
the  second  part,  he  states  his  intention  of  sending  goods  to  the  husband  at  Hamburgh, 
for  which  be  expects  an  adequate  return.  The  Plaintiff  obtained  1001.  from  the 
Defendant  in  goods,  and  bills  for  2001.,  making  in  the  whole  3001.  ;  the  sum  in  which 
she,  as  acting  for  herself,  was  indebted  to  him.  To  whom  then  was  the  Plaintiff 
creditor?  He  was  creditor  to  the  husband  in  one  case,  for  GOOl.  which  he  had  sent 
to  Hamburgh,  and  for  which  the  husband  was  to  return  6001.,  and  as  I  uiiderstand, 
he  did  so.  To  the  wife,  the  Plaintiff  had  advanced  3001.,  and  not  receiving  the  goods 
which  he  had  desired,  to  the  amount  of  7001.,  required  security.  She  gave  him  1001., 
and  bills ;  and  on  the  bills  being  protested,  he  arrested  her.  This  last  transaction  was 
with  her,  not  with  the  husband;  the  Plaintiff  having  advanced  the  money  on  that 
trade  which  she  was  carrying  on  in  England.  I  cannot  but  consider  that  these  parties 
came  from  France,  where  it  is  not  unusual  for  the  wife  to  deal  separately  from  the 
husband.  In  this  case  the  husband  resided  at  Hamburgh,  she  lived  with  another 
man,  and  he  made  no  objection.  She  must  therefore  be  responsible  for  her  own 
trading,  and  should  not  be  allowed  to  shelter  herself  under  the  name  of  her  husband, 
■who  is  in  a  foreign  country. 

BuLLER  J.  AVe  are  not  called  upon  to  decide  whether  the  Defendant  be  married 
or  not.  It  may  happen  that  her  coverture  may  be  a  good  defence.  These  cases  afford 
no  general  rule.  They  turn  on  nice  circumstances.  If  the  3001.  had  been  advanced 
on  the  husband's  account,  I  should  have  wished  the  Court  to  interpose;  but  she  took 
it  for  her  own  use.  The  husband  had  no  connection  with  her  trading.  The  observa- 
tion of  my  Lord,  that  these  parlies  are  French,  is  very  material.  In  France  married 
women  have  many  rights,  which  are  allowed  to  none  but  single  women  in  this  country. 
If  she  received  the  3001.  on  her  own  account,  she  is  entitled  to  no  favour.  A  discharge 
is  a  favour;  and  the  question  now  is.  Whether  we  are  to  grant  a  favour  or  not?  If 
she  can  prove  a  marriage  at  the  trial,  it  may  be  a  defence  at  law.  Let  her  put  her 
coverture  on  the  record. 

Heath  J.  The  Plaintiff'  took  the  bills  from  the  Defendant,  drawn  by  procuration, 
as  the  only  seeuiity  which  he  could  [11]  obtain  for  his  debt.  But  the  money  was 
originally  advanced  to  her  as  a  feme  sole. 

EoOKE  J.  On  the  opening  of  this  question  I  wished  for  further  discussion,  but 
on  discussion  am  entirely  satisfied.     Let  her  plead  her  coverture. 

Rule  discharged. 

In  Pritchelt  qui  tam  v.  Eackael  Cross,  2  H.  Bl.  18,  where  a  rule  for  discharging  a 
feme  covert,  who  resided  apart  from  her  husband,  was  made  absolute,  Gould  J.  seemed 
to  disapprove  of  the  summary  proceeding  by  motion,  and  of  taking  the  fact  of 
coverture  from  the  Defendant's  affidavit.     He  mentioned  the  case  of  Mrs.  Baddehy, 

2  Bl.  1079,  where  the  Court  were  not  satisfied  with  an  affidavit,  but  put  her  to  plead 
her  coverture ;  and  he  said  he  had  always  understood  that  such  was  the  course  both 
in  K.  B.  and  C.  B. 

P.  Holt  J.  a  married  woman  is  to  be  discharged  upon  Common  Bail  of  coarse  ;  but 
if  it  be  doubtful  whether  she  be  married  or  not,  she  shall  be  held  to  Special  Bail,  if 
the  cause  require  Special  Bail.     7  Mod.  10. 

Keay  and  Another,  Assignees  of  Taylor,  a  Bankrupt,  v.  Rigg.     May  19th,  1797. 

The  Court  will  not  refuse  leave  to  enter  a  suggestion  under  the  22  G.  2,  c.  47,  on 
the  ground  that  a  Court  of  Conscience  has  no  authority  to  try  a  question  of 
bankruptcy  *. 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  the  Defendant 

*  Vide  Parker  v.  Faughan,  2  B.  &  P.  30.      JFard  v.  Jbrahams,  1  B.  &  A.  367. 
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in  this  case  should  not  be  at  liberty  to  enter  a  suggestion  on  leconi,  pursuant  to  the 
22  G.  2,  c.  47,  of  his  being  an  inhabitant  and  resiant  within  the  parish  of  St.  Mary. 
Lambeth,  and  liable  to  be  summoned  for  the  debt  for  which  this  action  was  brought 
before  the  Court  of  llequests  for  the  Town  and  Borough  of  Southwark  in  the  County 
of  Surry,  and  that  the  damages  recovered  in  this  action  did  not  amount  to  the  sum 
of  40s.  ;  and  why  the  Plaintitl's  shoulii  not  lose  their  costs  in  this  action,  and  pay  to 
the  Defendant  his  costs  in  this  action,  and  also  of  this  application. 

The  Plainliti's  declared  as  assignees  for  tailors'  work  done  by  the  bankrupt,  and 
the  cause  was  tried  before  liooke  J.  at  the  sittings  at  Guildhall  after  last  Hilary  Term. 
The  original  demand  (which  has  never  been  objected  to  till  the  action  was  brought) 
was  21.  Is.  ;  but  the  jury  found  a  verdict  for  11.  16s.  only. 

Adair  Scijt.  now  shewed  cause.  My  objection  is  singly  this,  that  the  Court  of 
Requests  has  no  authority  to  try  a  (juestion  of  bankruptcy.  There  is  no  decision,  I 
believe,  upon  the  point;  I  must  therefore  submit  it  to  the  Court  on  the  nature  and 
reason  of  the  case.  The  words  of  the  statute  which  gives  the  jurisdiction  are  cautious  ; 
they  are  "touching  such  debts."  The  intricacy  attending  questions  of  bankruptcy  is 
well  known,  and  how  unfit  the  courts  erected  by  this  and  similar  statutes  are  to  try 
them.  It  [12]  would  be  dangerous  to  those  commercial  cities  in  which  courts  of  this 
nature  are  established,  if  it  were  in  the  power  of  every  one  to  draw  ([uestions  of 
baidvruptcy  before  such  tribunals,  by  laying  the  damages  under  40s.  I  contend  there- 
fore that  the  words  of  the  statute  do  not  bind  the  Court  to  an  inconvenient  construc- 
tion, and  that  the  silence  of  an  act  should  not  (as  is  sometimes  the  case)  be  carried 
too  far. 

Shepherd  contra.  The  Plaintiffs  in  this  case  are  personal  representatives  ;  now 
though  an  executor  Defendant  cannot  be  sued  in  these  courts,  Ailicay  v.  Burrows, 
Doug.  263,  yet  a  Plaintiff  administrator  is  bound  to  sue  in  them,  fFase  v.  JVyburd, 
Doug.  246.  In  the  Court  of  Conscience  act  for  Middlesex,  23  G.  2,  c.  33,  e.  19, 
if  the  damages  are  less  than  40s.  the  Plaintiff  can  have  no  costs,  unless  the  judge 
ceitify  that  the  bankruptcy,  or  title  to  the  freehold,  came  principally  in  question  ;  the 
Legislature  therefore  considers  bankruptcy  within  the  cognizance  of  these  courts,  and 
unless  excepted  by  the  statute  establishing  the  court  in  question,  it  falls  of  course 
within  its  jurisdiction. 

Eyke  Cb.  J.  It  might  have  been  prudent  in  the  Legislature  to  have  made  the 
exception  contended  for.  But  if  a  general  jurisdiction  be  given,  the  trial  of  bank- 
ruptcy is  incidental  to  it.  The  Plaintitt'  must  make  out  this  claun  before  these  tribunals, 
however  that  claim  may  be  constituted  ;  though  bankruptcy,  or  any  other  ([uestion, 
should  happen  to  be  connected  with  it.  Many  intricate  points  may  be  incidental  to 
a  defence,  in  which  case  these  courts  must  do  as  well  as  they  can  :  the  present  objec- 
tion is  only  quarrelling  with  the  jurisdiction  of  the  court. 

The  words  "  touching  the  debts"  are  very  extensive.  The  jurisdiction  is  general, 
and  it  is  incumbent  on  the  Plaintiff  to  shew  an  exception.  My  brother  Adair  com- 
plains of  the  silence  of  an  act  being  carried  too  far,  but  here  he  wants  to  insert  an 
exception  not  warranted  by  the  act  itself :  that  is  making  the  act  speak.  The  case 
is  not  of  that  importance  which  has  been  stated  :  questions  of  bankruptcy  seldom  lie 
in  so  narrow  a  compass  as  403.  ;  nor  are  they  in  general  very  intricate.  It  would  be 
cruel  to  make  such  small  debts  as  arise  on  bakers'  bill,  and  milk  scores,  the  subjects 
of  litigation  in  the  superior  courts,  because  a  question  of  bankruptcy  is  involved. 

BtJLLER  J.  seemed  to  think  that  there  were  authorities  on  the  subject,  and  wished 
them  to  be  looked  into.  He  said  that  if  an  action  would  not  lie  in  these  courts  for 
a  debt  arising  in  consequence  of  a  judgment  of  a  court  of  law,  perhaps  it  might 
not  for  a  debt  [13]  arising  in  consequence  of  the  decision  of  the  commissioners  of 
bankrupt,  who  have  an  equitable  jurisdiction. 

Leave  was  given  to  enter  the  suggestion,  unless  any  authorities  should  be  produced. 

On  the  19th,  Adair  again  mentioned  the  case  of  Ailwai/  v.  Burrmvs,  as  containing  a 
principle  which  would  support  his  argument.  There  Lord  Mansfield  held,  that  although 
there  were  no  express  exception,  yet  if  one  were  implied  from  the  nature  and  reason 
of  the  thing,  it  was  sufficient.  If  that  were  so,  the  instance  cited  of  acts  containing 
express  exceptions  furnished  an  argument  to  prove  that  such  a  jurisdiction  was  against 
the  reason  of  the  thing.  Taking  all  the  acts  together  they  appeared  to  form  one 
code  of  legislation,  and  questions  of  bankruptcy  being  excepted  by  23  Geo.  2,  c.  33,  s.  19, 
they  were  excepted  in  all. 
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ROOKE  J.  In  that  act,  bankruptcy  is  not  excepted,  unless  the  judge  certify  that 
it  came  principally  in  question,  and  no  certificate  could  be  expected  in  the  present 
case. 

Eyre  Ch.  J.  Even  under  that  act  the  local  courts  have  jurisdiction  over  the 
excepted  matters,  if  the  parties  think  proper  to  apply  to  them,  but  if  they  apply  to 
the  superior  courts,  they  shall  be  protected ;  provided  a  certificate  be  made,  that  those 
matters  came  principally  in  question  ;  for  the  object  is  not  to  withdraw  any  jurisdic- 
tion from  the  local  courts.  It  would  be  much  better  that  debts  under  40s.  should  be 
given  up,  than  that  they  should  be  sued  for  in  the  superior  courts. 

Leave  given  to  enter  the  suggestion. 

In  the  Exchequee  Chamber. 

KiRBY  AND  Another  v.  Sadgrove,  in  Error.    May  10th,  1797. 

If  the  lord  of  the  manor  plant  trees  on  a  common,  a  commoner  has  no  right  to 

abate  them  *. 

Error  from  the  Court  of  King's  Bench.  The  declaration  there  was  in  trespass, 
for  cutting  down  the  trees  of  the  Plaintiff  below,  growing  in  the  parish  of  South 
Moreton  in  the  county  of  Berks.  Plea :  That  the  trees  grew  in  a  certain  common 
field  iu  the  said  parish,  and  that  one  F.  K.  was  seised  in  his  demesne  as  of  fee,  in  a 
certain  farm  in  the  said  parish,  and  prescribed  for  a  common  of  pasture  for  his  sheep, 
levant  and  couchant,  throughout  the  said  common  field,  in  respect  of  such  estate  for 
himself,  [14]  his  tenants,  &c.  every  year  when  the  common  field  should  be  sown  with 
corn,  from  the  cutting  down  and  carrying  away  the  same,  until  the  said  common  field 
should  be  re-sown  with  corn.  It  then  stated  a  demise  of  the  said  estate  from  F.  K.  to 
Kirby  the  Defendant  below,  in  right  of  which  he  entered  upon  the  same,  and  because 
the  said  trees  at  the  time  when,  &c.  had  been  wrongfully  planted,  and  were  wrong- 
fully growing  upon  the  said  common  field,  incumbering  the  same,  and  damaging,  &c. 
so  that  Kirby,  the  Defendant  below,  could  not  without  cutting  down  the  same,  enjoy 
his  common  of  pasture  in  so  ample  and  beneficial  a  manner  as  he  otherwise  might  and 
ought  to  have  done  ;  he  in  his  own  right,  and  the  other  defendant  below,  as  his  servant, 
and  by  his  command,  cut  down  the  said  trees,  &c.  Replication  :  That  the  said  common 
field  whereon  the  trees  were  growing,  was  parcel  of  the  contiguous  manors  of 
Sandeville  and  Bray  \n  the  county  of  Berks,  and  of  the  wastes  thereof,  and  that  the 
Plaintiff  below  was  Lord  of  the  manors,  and  that  he  planted  the  said  trees,  &e.  To 
which  there  was  a  general  demurrer  and  joinder  :  and  judgment  for  the  Plaintiff 
below.     For  the  former  arguments  in  this  case  see  6  Term  Rep.  483. 

Shepherd  Serjeant  for  the  Plaintifi'  in  error.  The  replication  does  not  deny  the 
allegation  that  the  trees  were  an  interruption  to  the  enjoyment  of  a  commoner's  right, 
in  as  ample  a  manner  as  he  was  entitled  to  exercise  it ;  and  is  bad  because  it  does  not 
state  that  the  lord  left  a  sufficiency  of  common,  which  question  ought  to  have  been 
put  in  issue  and  tried.  I  mean  to  contend,  that  when  the  lord  does  an  act  by  which 
the  right  of  the  commoner  is  not  totally  destroyed  but  only  partially  interrupted,  he 
may  equally  take  his  remedy  by  abating  the  nuisance,  and  is  not  confined  to  his 
action  for  damages,  as  argued  on  the  other  side.  A  right  to  common  without  a 
sufficiency  would  be  a  nugatory  right.  The  Statute  of  Merton,  20  Hen.  3,  c.  4. 
Statute  of  Westminster  2.  13  Ed.  1,  c.  46,  and  3  &  4  Ed.  6,  e.  3,  establish 
three  rights ;  ingress,  egress,  and  sufficiency  of  common  when  on  the  common ; 
and  these  are  described  as  three  things  which  the  lord  shall  not  infringe.  The  words 
of  the  Statute  of  Merton  are,  "  Whenever  such  feoffees  do  bring  an  assize  of  novel 
disseisin  for  their  common  of  pasture,  and  it  is  acknowledged  before  the  justices  that 
they  have  as  much  pasture  as  sutficeth  to  their  tenements,  and  that  they  have  free 
egress  and  regress  from  their  tenement  unto  the  pasture,  then  let  them  be  contented 
therewith. '  Sufficiency  of  common  is  the  right,  and  ingress  and  egress  are  the  means 
of  enjoying  it.  The  [15]  distinction  of  the  other  side  admits  that  the  commoner  has 
a  right  to  assert  by  his  own  act  ingress  and  egress,  but  not  the  actual  enjoyment  of  a 
sufficiency  of  common.     For  it  is  allowed  that  if  the  lord  plant  a  hedge,  or  build  a  wall, 

*  S.  C.  6  T.  R.  483.     3  Anstr.  892. 
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80  as  totally  to  exclude  a  commoner  from  the  exercise  of  his  right,  he  may  abate  the 
nuisance.  The  reason  is  given  by  Lord  MansKeld  in  Cooper  v.  Marshall,  Burr.  20-5. 
"  Because  every  such  obstruction  is  directly  contrary  to  the  terms  of  the  grant  ;  a 
hedge,  agate,  or  a  wall  to  keep  the  commoner's  cattle  out,  is  inconsistent  with  the 
grant  which  gives  them  a  right  to  come  in."  On  the  same  principle  I  contend,  that 
when  the  lord  erects  any  thing,  whether  hedge,  gate,  house,  or  tree,  which  destroys 
either  of  the  commoner's  three  rights,  he  may  abate  it.  In  every  other  case  of 
nuisance,  whether  totally  or  partially  destroying  the  parties'  right,  be  may  abate,  as 
in  5  Co.  101  b.  Fcnrwidock's  case,  9  Co.  55,  BaUen's  case ;  and  this  is  a  general  pro- 
position, relating  not  only  to  property  in  possession,  but  to  rights.  As  in  the  case  of 
a  water-mill,  the  owner  of  the  mill  having  a  right  to  the  water  of  a  water-course, 
may,  if  the  water  be  stopped  in  anothei's  lands,  enter  those  lands  and  remove  the  dam. 
So  if  a  way  be  stopped,  he  who  has  the  right  of  way  may  abate  the  stoppage,  whether 
it  be  total  or  partial.  (Eyre  Ch.  J.  said  there  was  a  distinction  taken  in  Fitz.  X.  B. 
p.  183,  in  the  note.  "If  a  way  be  so  stopped,  that  the  party  can  pass  but  narrowly, 
an  action  on  the  case  lies;  but  if  it  be  wholly  stopped,  an  assize,  14  H.  4,  31.")  A 
distinction  has  been  attempted  between  an  act  illegal  in  itself  and  an  excess;  but  this 
would  make  trespass  almost  essential  to  constitute  a  nuisance,  which  it  is  not ;  the 
term  nuisance  is  not  applicable  to  the  mode  of  doing  the  thing,  but  to  the  thing  done, 
and  to  its  effect  on  another.  If  the  lights  of  a  house  be  obstructed,  so  that  the 
possessor  is  prevented  from  enjoying  in  tara  amplo  modo,  he  may  abate  what  causes 
the  obstruction.  See  Sir  William  Jones  222  ;  thus  in  Rex  v.  Fappineau,  1  Str.  688, 
which  was  an  indictment  for  a  nuisance.  Lord  Kaymond  said,  "Regularly  the  judg- 
ment ought  to  be  to  abate  so  much  of  the  thing  as  makes  it  a  nuisance ;  if  a  house  be 
built  too  high,  so  much  of  it  as  is  too  high  shall  only  be  abated."  In  J'enrvidock's  rage 
the  nuisance  was  clearly  only  partial,  and  it  was  held  that  the  party  might  abate.  If 
there  can  be  no  abatement  in  this  case,  the  lord  may  inclose  almost  all  the  common, 
not  perhaps  leaving  enough  for  an  hundred  sheep,  or  even  for  one,  or  he  might  build 
a  town  on  the  common,  and  yet  there  could  be  no  abatement.  In  Bro.  Abr.  title 
Common,  PI.  9,  it  it  said,  "  Where  1  have  common  [16]  in  another's  land,  and  the  owner 
makes  a  hedge  on  the  land  where  the  common  is,  I  may  break  down  the  whole  hedge ; 
but  if  he  incloses  the  whole  land  in  which  the  common  is,  by  making  a  heflge  on  other 
land  which  surrounds  the  land  in  which  the  common  i.s,  I  may  not  break  down  the 
whole  hedge,  but  only  part,  so  as  to  have  a  way  to  the  land  where  the  common  is, 
and  this  is  the  diversity."  So  Co.  2  Inst.  p.  88.  "  If  the  lord  doth  inclose  any  part, 
and  leave  not  sutiicient  common  in  the  residue,  the  commoner  may  break  down  the 
whole  inclosure,  because  it  siandeth  on  the  ground  which  is  his  common."  See  also 
29  Ed.  3,  6.  Now  this  proves  that  the  commoner  may  abate  a  nuisance  on  the 
common,  as  well  as  one  obstructing  his  way  to  the  common,  only  confining  his  abate- 
ment to  the  extent  of  his  injury.  The  facts  of  this  case  do  not  vary  the  principle. 
Upon  the  record  it  must  stand  confessed  that  the  lord  infringes  the  right  of  common 
tam  amplo  modo.  He  does  not  say,  I  did  this  act  as  lord,  and  left  a  sufficiency,  which 
he  ought  to  do,  for  otherwise  he  does  not  shew,  that  he  has  planted  legally.  In 
Masffii.  V.  Ccesar,  2  Mod.  66,  the  commoner  did  not  state  that  he  was  deprived  of  his 
enjoyment  altogether  but  only  in  ea  parte  where  the  hedges  stood,  and  so  justified 
pulling  them  down  ;  and  the  issue  was,  whether  he  could  enjoy  tam  amplo  modo,  &c. 
and  judgment  was  given  for  the  commoner.  This  warranis  my  argument;  for  it  is 
the  same  thing  whether  a  hedge  or  a  tree  be  planted  on  the  common.  (BuUer  J. 
Are  you  aware  that  Mason  v.  Ccesar  was  decided  on  the  point  that  the  hedge  was  no 
part  of  the  soil.)  Meddling  with  the  soil  or  not  does  not  decide  the  iiuestion  ;  if  it 
did,  it  would  equally  apply  where  the  obstruction  was  total  as  where  it  was  partial. 
For  in  both  cases  the  lord  is  equally  entitled  to  the  soil,  and  in  the  latter  the  commoner's 
right  to  abate  has  been  acknowledged.  As  in  29  Ed.  3,  6,  where  the  defendants  justified 
cutting  down  trees,  because  they  were  planted  in  a  hedge  which  deprived  them  of 
ingress  to  the  common.  It  is  true  that  there  are  several  cases  (a)  to  shew  that  a 
commoner  has  no  right  to  destroy  the  beasts  or  coney-burrows  of  the  lord,  though 
they  do  not  leave  him  a  sufficiency  of  common  ;  and  the  reason  why  abatement  is  not 
there  allowed,  is  because  the  beasts  and  conies  are  oidy  in  the  nature  of  a  surcharge. 

(a)  Cope  V.  Marshall,  2  Wils.  51.     Co(^er  v.  Marshall,  Burr.  259,  &  the  cases  there 
cited. 
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A  free  warren  is  compatible  with  a  right  of  common  :  but  the  right  exercised  here  is 
incompatible.  An  erection  [17]  by  the  lord  is  no  enjoyment  of  the  common  qua 
common,  but  is  rather  a  subtraction  of  the  common  itself.  In  the  case  of  free  warren 
the  commoner  may  not  redress  himself:  for  though  his  right  and  that  of  the  lord  are 
not  of  the  same  nature,  the  modes  of  enjoyment  are.  A  surcharge  is  not  a  continued 
nuisance,  but  an  erection  is :  to  confine  the  party  therefore  to  an  action,  would  be  to 
give  him  a  perpetual  right  of  action.  Suppose  the  commoner  were  to  bring  an 
assize  of  nuisance,  he  would  then  have  a  right  to  abate  after  recovery  :  then  .why 
should  he  not  as  well  abate  before-  for  the  reason  for  abatement  given  in  the  books  is 
to  prevent  a  mukiplieity  of  actions.  There  is  no  distinction  in  principle,  between 
destroying  the  enjoyment  of  a  right  and  preventing  the  enjoyment  tam  amplo  modo. 
There  are  cases  where  total  and  partial  obstructions  of  rights  have  been  considered  as 
equally  abateable  ;  and  I  have  found  none  the  other  way  but  those  relating  to  free 
warren. 

Williams  Ssrjt.  for  the  Defendant  was  stopped  by  the  Court. 

Eyre  Ch.  J.  This  case  is  governed  by  that  of  Cooper  v.  Marshall  unless  a  good 
distinction  can  be  stated  between  them.  A  tree  is  not  an  erection  on  the  soil ;  it  is 
the  very  fruit  and  produce  of  the  soil,  it  is  part  of  the  soil  and  freehold  itself,  and  does 
it  not  pass  as  such  1  In  public  ways  you  might  abate  a  tree,  because  it  would  neces- 
sarily be  a  nuisance.  But  in  cases  like  the  present,  it  will  be  a  nuisatice  or  not, 
according  as  it  injures  the  easement  or  not.  This  case  has  been  argued  as  if  it  were  a 
case  of  approvement  under  the  Statute  of  Merton  ;  but  in  fact  it  is  no  such  thing. 
The  right  here  exercised  by  the  lord  is  an  original  right  in  the  soil,  prior  to  that  of 
common,  which  is  only  concurrent  with  it.  But  where  there  is  a  right  of  common  the 
lord's  right  must  be  so  exercised  as  not  to  injure  the  commoner.  If  ihe  lord  so  use  it 
as  to  destroy  the  eassment,  such  an  act  would  be  considered  as  a  nuisance,  and  abate- 
able. If  the  easement  be  injured  to  a  certain  degree  only,  or  if  it  may  be  a  question 
whether  injured  or  not,  in  the  nature  of  things  it  cannot  be  a  subject  of  abatement. 
The  easement  in  question  is  a  right  of  pasture  over  the  whole  soil,  consistent  with  a 
free  warren  in  the  lord,  and,  as  I  thiidv,  with  a  right  to  plant.  If  the  easement  be 
injured,  the  commoner  may  bring  his  action  and  have  satisfaction  in  damages.  Even 
where  the  right  of  common  is  totally  destroyed,  and  the  commoner  may,  generally 
speaking,  abate  the  nuisance ;  yet  if  he  cannot  abate  it  without  interfering  with  the 
right  of  soil  in  the  lord,  he  must  not  pursue  that  remedy.  We  cannot  overturn  the 
case  of  Cooper  y.  [18]  Marshall.  Indeed  we  ought  to  adhere  to  it,  not  only  as  founded 
in  principles  of  law,  between  the  commoner,  and  his  lord,  but  also  in  principles  of 
general  convenience.  Abatement  ought  to  be  allowed  in  very  few  cases  ;  for  the  abator 
is  judge  in  his  own  cause.  The  just  measure  of  damages  sustained  will  be  best  found 
by  an  action.  Unless  the  clearest  analogies  compel  us  to  pronounce  in  favour  of 
abatement,  there  can  be  no  reason  to  strain  a  point  in  order  to  give  that  remedy.  It 
is  a  remedy  in  addition  to  that  given  by  action,  and  ought  to  be  allowed  but  sparingly. 
I  think  the  case  of  Cooper  v.  Marshall  decisive. 

Judgment  affirmed. 

Crowder  v.  Wagstaff.     May  11,  1797. 

The  Court  will  not  give  leave  to  compound  in  a  penal  action,  after  verdict,  unless  the 
Defendant  can  shew  circumstances  which  entitle  him  to  such  an  indulgence. 

Le  Blanc  Serjt.  moved  for  leave  to  compound  in  a  qui  tam  action  after  verdict 
on  the  usual  affidavit,  saying  that  the  same  had  been  done  by  consent  in  the  King's 
Bench  (a). 

Shepherd  Serjt.  on  the  part  of  the  Plaintiff  consented. 

Sed  per  Eyre  Ch.  J.  What  case  do  you  make  for  such  indulgence?  We  cannot 
pay  attention  to  the  consent  of  the  Plaintiff  after  verdict.  I  do  not  know  that  the 
Court  can  do  this  without  the  consent  of  the  Attorney  General.  It  is  no  longer  com- 
pounding; the  debt  is  ascertained,  the  suit  i?  at  an  end,  and  the  Crown  may  intervene. 
Here  the  affidavit  states  no  circumstances  to  entitle  you  to  this  indulgence,  if  we  are 

(a)  The  case  alluded  to  by  Le  Blanc  probably  was  Maughan  v.  Walker,  5  T.  R.  98, 
but  there  favorable  circumstances  were  stated  on  the  part  of  the  Defendant. 
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at  liberty  to  grant  it ;  at  least  you  ought  to  state  a  case  of  favour.    You  must  pay  the 
whole  money  into  Court  (i). 


[19]    Spencer  v.  Scott.    May  11th,  1797. 
Quare  clausum  fregit  against  two,  and  a  declaration  against  one,  held  regular*'. 

Shepherd  Serjt.  shewed  cause  against  a  rule  obtained  by  Runnington  Serjt.  on  a 
former  day,  to  set  aside  the  proceedings  in  this  action  for  irregularity,  with  costs. 

The  Plaintiff  had  sued  out  a  quare  clausum  fregit  against  Walter  Scott  and  Richard 
Shaw,  and  had  declared  against  Scott  only. 

Shepherd.  When  on  the  face  of  the  writ,  the  action  appears  to  be  founded  on  a 
contract,  and  two  persons  are  there  mentioned,  the  declaration  must  be  against  both  ; 
but  where  the  writ  does  not  import  a  contract,  it  is  otherwise.  Almost  all  writs  are 
against  two,  the  name  of  John  I)je,  being  generally  inserted  with  that  of  the  real 
Defendant,  and  the  Court  will  not  now  for  the  purposes  of  this  rule,  take  notice  that 
Richard  Shaw  is  not  a  fictitious  person. 

Runnington  in  support  of  the  rule.  I  know  of  no  such  distinction,  as  has  been 
stated ;  if  the  declaration  be  against  one,  and  the  writ  against  two,  the  proceedings 
are  irregular  and  even  upon  the  above  distinction,  it  may  l)e  observed  here,  that  though 
the  writ  was  a  quare  clausum  fregit,  the  notice  of  declaration  was  debt  on  contract. 

Eyke  Ch.  J.  My  brother  Shepherd  states  it  to  be  the  practice  to  put  any  names 
into  the  writ,  as  .John  Doe  ;  which  is  very  intelligible  ;  the  writ  here  is  oidy  the  process 
by  which  this  Defendant  was  brought  into  Court,  and  the  notice  of  declaration  given 
afterwards  is  right.  If  John  Doe  be  ever  joined  in  the  writ  with  the  real  Defendant, 
it  follows  that  proceedings  are  not  to  be  stayed  because  two  names  appear  in  the  writ, 
and  one  only  in  the  declaration  ;  for  John  Doe  is  never  inserted  in  the  declaration. 

Rule  discharged  without  costs. 


[20]    Evans  v.  Weaver.    May  12th,  1797. 

In  an  action  on  a  promissory  note,  the  Court  will  not  change  the  venue  from  London 
to  the  county  where  it  was  made,  on  the  Defendant's  staling  that  all  his  witnesses 
live  there  :  but  if  his  affidavit  shew  the  number  of  his  witnesses,  and  that  a  serious 
inconvenience  would  arise  from  bringing  them  up,  it  will  *-. 

This  was  an  action  on  a  promissory  note  for  401.  in  which  kind  of  action  the 
general  rule  is,  that  the  Defendant  cannot  change  the  venue. 

AVilliams  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  venue  should  not  be 
changed  from  London  to  Shropshire,  on  an  affidavit  that  the  Defendant  had  a  good 
defence  at  Ludlow  in  Shropshire,  and  that  all  his  witnesses  lived  there,  as  well  as  the 
usual  afJidavit. 

Clayton  Serjt.  for  the  Plaintiff.  All  the  allegations  in  the  Defendant's  affidavit 
may  be  true,  and  yet  theie  may  be  no  ground  for  the  present  application.  For  perhaps 
he  may  have  only  one  witness  at  Ludlow,  and  then  it  may  be  more  inconvenient  for 
the  Plaintiff  to  carry  down  his  witnesses  than  for  the  Defendant  to  bring  up  his. 

Williams  for  the  Defendant.  It  is  not  the  first  time  (a)  that  an  application  has 
been  made  on  the  ground  of  the  Defendant's  witnesses  living  at  a  distance.     The  only 

(b)  In  Bradshaw  v.  Motlram,  1  Str.  167,  the  Plaintiff  obtained  the  leave  of  the 
Court,  to  compound  with  the  Defendant  who  was  then  in  execution,  on  an  affidavit  of 
his  poverty.  But  in  Brery  qui  tarn  v.  Levy,  1  Black.  Rep.  443,  which  was  a  popular 
indictment  on  the  coal  act,  the  Court  refused  leave  to  compound  after  verdict,  saying 
that  the  King's  moiety  was  vested. 

*'  Vide  Stables  v.  Ashley,  post,  49.  Chapman  v.  Eland,  2  N.  R.  82.  Kerval  v.  Fossetl, 
7  Taunt.  458. 

*■-  Vide  Greenway  v.  Carrington,  7  Price,  564. 

(a)  See  Foster  v.  Taylor,  1  T.  R.  781,  where  the  venue  was  changed  under  similar 
circumstances;  e  contra,  Bevis  administratrix  v.  Moore;  Poole  v.  Hoiobin,  and  Flecke  v. 
Godfrey,  in  a  note  to  the  above  case. 
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question  is,  whether  the  Court  shall  deviate  from  the  usual  practice,  and  I  submit  that 
where  the  affidavit  discloses  circum.stances  singular  or  extraordii)ary  it  will. 

Per  Curiam.  The  Defendant  only  swears  that  he  has  a  good  defence,  and  that  all 
his  witnesses  live  at  Ludlow  ;  but  he  does  not  state  what  are  the  grounds  of  bis  defence, 
nor  whether  he  has  one,  two,  or  three  witnesses,  or  how  many.  If  he  had  a  number 
of  witnesses  all  living  there,  and  he  were  to  state  that  on  his  affidavit,  and  shew  that 
a  serious  inconvenience  would  arise  from  bringing  them  up,  it  might  induce  the  Court 
to  deviate  from  the  general  rule.  But  if  the  Defendant  should  have  one  witness  only, 
the  Court  would  hardly  change  the  venue  on  account  of  that  one.  It  might  be  more 
expensive  to  the  Plaintiff  to  carry  down  his  witnesses  to  Ludlow,  than  for  the  Defen- 
dant to  bring  up  his  to  London.  It  will  be  easy  to  state  the  circumstances  on  an 
affidavit. 

On  the  19th  Williams  produced  a  supplemental  affidavit,  stating  that  the  defence 
on  which  the  Defendant  intended  to  rely,  was  a  [21]  set-off  for  money  paid,  lent,  had, 
and  received,  and  account  stated  :  that  he  had  three  witnesses  living  at  Ludlow,  all  of 
whom  were  essential  to  establish  his  defence  ;  that  it  would  be  necessary  tn  prove  a 
judgment  for  41.  5s.  in  the  town-court  of  Ludlow,  (which  however  the  Plaintiff  offered 
to  admit,)  and  that  this  application  was  not  made  for  the  purpose  of  delay. 

On  which  the  rule  was  made  absolute,  the  Defendant  consenting  to  allow  judgment 
to  be  entered  up  as  of  Trinity  term,  in  case  of  a  veidict  for  the  Plaintiff  at  the  assizes. 

Neat  v.  Allen.     May  15,  1797. 
It  is  no  objection  to  bail  that  they  are  indemnified. 

The  bail  in  this  action  being  brought  up  to  justify,  Shepherd  Serjt.  asked  one  of 
them,  how  long  he  had  known  the  Defendant  ?  But  the  Court  thought  the  question 
improper.  And  on  Shepherd's  suggesting  that  the  bail  had  not  been  acquainted  with 
the  Defendant  above  three  or  four  days,  and  that  he  was  indemnified  by  the  Sheriff's 
officer, 

Per  Curiam.  The  sufficiency  of  the  bail  is  the  object  of  which  the  Court  are  to  take 
care  :  there  is  no  impropriety  in  their  being  indemnified  :  it  is  a  very  common  practice. 

Bail  allowed. 

Taylor  v.  Shuji  and  Others.     May  16th,  1797. 

[Referred  to,  HopMnsan  v.  Lmering,  1883,  11  Q.  B.  D.  97.] 

There  is  no  fraud  in  the  assignee  of  a  term  assigning  over  his  interest,  to  whom  he 
pleases,  with  a  view  to  get  rid  of  a  lease,  although  such  person  neither  takes  actual 
possession,  nor  receives  the  lease*.  Qu.  If  the  replication  per  fraudera  by  the 
lessor  to  a  plea  of  assignment  in  such  a  case,  can  ever  be  good?  Certainly  not, 
where  the  party  assigning  derives  no  benefit  from  the  premises. 

Debt  for  rent  against  the  assignees  of  a  term. 

Pleas.  First,  that  the  term  estate  and  interest  in  the  premises  did  not  come  to  the 
Defendants  by  assignment :  and  issue  thereon.  Second,  That  the  Defendants  did  not 
by  virtue  of. any  such  assignment,  enter  into  and  become  possessed  of  the  premises: 
and  issue  thereon.  Third,  That  before  the  rent  demanded,  or  any  part  of  it  became 
due  and  payable,  the  Defendants  assigned  to  one  William  Bishop. 

Replication.  That  the  said  supposed  assignment  to  the  said  William  Bishop  in 
the  third  plea  mentioned,  was  had  and  made  by  the  said  Defendants,  by  the  fraud  and 
covin  of  the  said  Defendants,  with  intent  to  defraud  the  said  Plaintiff  of  her  said 
debt :  and  issue  joined  thereon. 

[22]  The  premises  in  question  were  demised  in  the  year  1788  by  the  Plaintiff  to 
one  Hannah  Adams,  for  twenty-one  years,  and  afterwards  came  hy  several  mesne 
assignments  to  one  Sibley  ;  in  the  year  1792  Sibley  mortgaged  the  lease  to  the  Defen- 
dants, who  on  his  becoming  insolvent,  and  abandoning  the  premises,  took  possession, 

*  Vide  Odell  v.  TVahe,  3  Campb.  394.     Copeland  v.  Stephens,  1  B.  &  A.  .593. 
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anil  paid  the  rent  up  to  Cbiistmas  1795  ;  at  which  time  they  offered  to  surrender  the 
premises  to  the  PlaiiitilF,  and  on  his  refusal  to  accept,  assigned  over  to  William 
Bishop:  since  that  time  the  Defendants  had  neither  enjoyed  the  premises  nor  paid 
any  rent:  nor  had  Bishop  taken  possession,  or  received  the  lease. 

This  cause  came  on  to  he  tried  at  the  sittings  after  last  Hilary  term  in  London, 
before  Eyre  Ch.  J.,  when  a  verdict  was  found  for  the  Plaintiff,  with  leave  for  the 
Defendants  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Accordingly  Le  Blane  Serjt.,  having  on  a  former  day  obtained  a  rule  to  shew 
cause,  and  cited  the  case  of  Lc  Kextx  v.  Nash,  Str-.  r221,  where  an  assignment  to  a 
prisoner  in  the  Fleet  was  held  good. 

Shepherd  Seijt.  for  the  Phiiiitiff  now  produced  an  affidavit,  stating  that  the 
Defendants  had  informed  the  Plaintiff  that  William  Bishop  the  assignee  lived  in  Harp 
Lane  ;  but  that  although  upon  impiiry  one  or  two  persons  of  that  name  were  found 
there,  yet  they  had  no  knowledge  of  the  assignment.  He  admitted  that  the  Defen- 
dants might  select  a  pauper  for  the  purpose  of  assigning  over  to  him,  but  insisted 
that  there  must  be  a  good  and  valid  assignment,  so  as  to  give  the  same  remedy  against 
the  pauper  as  might  have  been  had  against  the  Defendants,  otherwise  the  execution 
would  he  fraudulent.  That  if  this  were  not  the  case  they  might  have  assigned  to  a 
non-entity.  (Buller  J.  If  they  execute  to  a  non-entit_v  it  is  no  assignment.)  He  con- 
tended that  the  Defendants  had  not  legally  divested  themselves,  for  they  had  not 
made  such  an  assignment  as  would  bind  the  assignee,  he  never  having  had  possession 
of  the  premises,  or  delivery  of  the  lease.  He  cited  I'hilpot  v.  Hoare,  Arabl.  485,  where 
an  improper  description  of  the  residence  of  the  assignee  was  one  of  the  grounds  on 
which  the  assignment  was  held  fraudulent. 

Le  Blanc  contia  was  stopped  by  the  Court. 

Eyre  Ch.  J.  It  was  no  part  of  the  case  at  the  trial  that  there  was  no  such  person 
in  existence  as  the  person  described  in  the  assignment ;  the  assignment  was  admitted 
on  the  pleadings.  The  real  question  is,  whether  the  DefendaTits  could  assign  to  whom 
[23]  they  pleased,  so  as  to  destroy  their  own  liabilitj'.  If  you  have  no  remedy 
against  the  assignee,  you  must  lose  your  rent,  and  get  possession  of  the  premises  as 
soon  as  you  can.  The  only  case  in  which  a  question  of  fraud  could  arise,  is,  where  the 
assignor  has  kept  possession  of  the  premises,  of  which  he  makes  a  profit,  and  has  made 
an  assignment  to  prevent  responsibility.  But  even  there,  if  the  possession  be  profit- 
able, there  will  always  be  something  on  the  premises  for  the  landlord  to  distrain  ;  so 
that  I  doubt  whether  there  can  ever  be  such  a  thing  as  a  fraudulent  assignment,  and 
whether  an  issue  on  such  a  point  can  ever  be  well  taken.  It  is  clear  that  there  is  no 
fraud  in  assigning  to  a  beggar  (a),  or  to  a  person  leaving  the  kingdom,  provided  the 
assignment  be  executed  before  his  departure.  The  Defendants  had  a  right  to  divest 
themselves  of  the  interest,  by  the  mere  form  of  an  assignment,  which  drives  the 
Plaintiff  to  take  possession. 

BULLER  J.  An  assignee  is  only  liable  while  he  continues  to  be  legal  assignee  ; 
that  is,  while  he  is  iu  possession  under  the  assignment  (6).  I  will  first  consider  the 
case  as  it  stood  at  the  trial,  and  next  as  it  stands  upon  the  facts  of  the  affidavit. 
What  was  to  be  tried  ?  not  whether  an  assignment  had  been  made  or  not :  that  was 
taken  ex  concessis  ;  it  was  admitted  on  the  record.  Where  the  assignor  continues  in 
possession,  is  the  only  case  where  the  replication  per  fraudem  can  be  good  ;  here  the 
Defendants  were  clearly  not  in  possession,  and  had  no  use  of  the  premises  ;  then 
what  becomes  of  the  issue  ?  Secondly,  has  any  thing  appeared  since  the  trial  to  shew 
that  justice  has  not  been  done?  the  very  reverse.  Was  the  Plaintiff  taken  by  sur- 
prize 1  It  is  true,  that  he  has  found  a  person  of  the  name  of  Bishop,  respecting 
whom  there  is  some  doubt,  if  he  be  the  person  mentioned  at  the  trial;  but  the  Defen- 
dants have  received  no  benefit ;  they  offered  to  give  up  the  premises,  which  offer  was 
refused.  The  Plaintiff  adhered  to  the  strict  point  of  law  against  the  justice  of  the 
case ;  the  law  is  against  him,  and  therefore  he  shall  have  no  indulgence. 

He.\TH  J.  This  action  is  founded  on  the  privity  of  estate  (c) ;  but  here  there  is 
none,  therefore  the  Plaintiff  is  not  entitled  to  recover.     So  far  from  fraud  appearing, 

(a)  Pitcher  v.  Tovey,  Salk.  8L     4  Mod.  71,  S.  C. 

(6)  Vide  Walker  v.  Reeves,  Doug.  461,  in  the  note,  and  Buller's  N.  P.  159. 

\c)  Carth.  177. 
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the  Defendants  declared  their  [24]  desire  of  surrendering  before  they  assigned,  but 

the  Plaintiff  refused  to  accept. 

RoOKE  J.     Of  the  same  opinion. 
Rule  absolute  (a). 

Benton  v.  Sutton.     Maj'  16ih,  1797. 

If  a  sherifFs  officer  having  taken  a  prisoner  in  execution,  permit  him  to  go  about  with 
a  follower  of  his  before  he  takes  him  to  prison,  it  is  an  escape*.  Qu.  Whether  it 
would  not  have  been  an  escape  also,  if  the  officer  himself  had  accompanied  him. 

Debt  against  the  Defendant  as  sheriff  of  Surry,  for  an  escape  of  a  prisoner  in 
execution.  This  case  came  on  to  be  tried  before  Eunningtou  Serjeant,  sitting  for 
Hotham  Baron,  at  Kingston  Spring  Assizes  1797. 

In  a  suit,  in  which  Benton  was  the  Plaintiff,  and  one  Evans  the  Defendant,  a  writ 
of  capias  ad  satisfaciendum,  returnable  on  the  3d  of  November,  was  sued  out  on  the 
1st  of  June  against  Evans,  and  delivered  at  the  sheriff's  office,  and  a  warrant  made  out 
thereon  to  Donolly  and  Bentoti  (the  Plaintiff's  father).  Soon  after  a  similar  writ 
issued  against  Evans  at  the  suit  of  one  Tibbits,  returnable  on  the  7th  of  November, 
and  a  warrant  was  made  out  thereon  to  one  Purkiss  the  sheriff's  officer:  by  virtue  of 
which  last  writ  Evans  was  arrested  on  the  "27th  of  September,  and  carried  to  a  lock-up 
house  belonging  to  the  officer.  On  the  2d  of  October  he  was  permitted  by  Purkiss  to 
go  in  company  with  one  of  his  followers  of  the  name  of  Isaacs,  to  his  own  house,  for 
the  purpose  of  settling  his  affairs,  and  on  the  3d  was  seen  riding  in  St.  CTeorge's  Fields, 
in  a  chaise-cart,  attended  by  the  same  person.  On  these  facts  Runnington  Serjeant 
being  of  opinion  that  no  escape  had  been  made  out,  directed  a  nonsuit. 

Shepherd  Serjt.  on  this  day  shewed  cause  against  a  rule  obtained  by  Le  Blanc 
Serjt.,  for  setting  aside  the  nonsuit  and  granting  a  new  trial. 

Shepherd.  Evans  was  not  arrested  under  the  writ  at  the  suit  of  the  Plaintiff,  but 
under  that  at  the  suit  of  Tibbits  :  a  warrant  was  made  out  on  the  Plaintiff's  writ,  and 
put  into  the  hands  of  Benton  his  father,  with  an  injunction  not  to  inforce  it  at  that 
time  ;  this  last  fact  came  out  upon  the  cross-examination.  Though  therefore  the 
Plaintiff's  capias  ad  satisfaciendum  was  lodged  in  the  sheriff's  office  in  the  month  of 
June,  and  Evans  might  consequently  be  considered  in  execution  at  the  suit  of  both, 
and  so  the  present  Plaintiff  might  maintain  an  action  for  an  escape,  yet  the  fact  to 
[25]  which  I  have  alluded  would  be  a  sufficient  answer,  and  though  not  mentioned 
m  Mr.  Serjt.  Runnington's  notes,  might  perhaps  save  expence,  if  allowed  to  be 
proved  now. 

Eyre  Ch.  J.  I  see  no  great  force  in  that  fact.  When  the  Plaintiff  first  took  out 
the  warrant,  he  might  not  intend  it  to  be  executed  ;  but  on  Evans  being  arrested  at 
the  suit  of  another,  he  might  then  intend  it  to  be  enforced.  Evans  being  once  in 
execution  under  other  process,  it  would  be  very  difficult  to  discbarge  him  from  any 
writ  in  the  office. 

Shepherd.  The  law  acknowledges  but  two  kinds  of  custody.  Custody  of  the  gaol, 
and  custody  of  the  officer.  When  Evans  was  arrested  he  was  taken  to  the  house  of 
the  officer,  not  to  the  county  gaol :  and  the  supposed  escape  was  his  going  with  the 
servant  of  the  officer  to  his  own  house,  for  about  an  hour.  Now  the  eases  on  this 
point  are,  where  the  party  had  once  been  in  gaol :  as  Balden  v.  2'emple,  Hob.  202. 
Pla/t  V.  Lock,  Plowd.  3.5.  So  the  case  of  Sir  Miles  Hobart  and  JFilliam  Strmid,  Cro. 
Car.  209,  was  decided  on  the  ground  of  their  having  once  been  within  the  limits  of 
the  Gate-house  Prison.  For  if  a  party  has  once  been  in  gaol,  he  can  never  quit  it 
without  an  escape  in  the  sheriff.  I  admit  that  if  Evans  had  ever  been  at  large,  this 
would  have  been  an  escape  :  but  the  question  is,  whether  he  can  be  considered  as  ever 
having  been  at  large,  when  attended  by  a  bailifl's  servant.  I  contend  that  the  bailiff, 
had  him  always  (if  I  may  use  the  expression)  in  his  manual  possession.  It  has  never 
been  held  that  an  officer  is  bound  to  take  a  party  to  prison  before  the  return  of  the 

(a)  Vide  Peake's  N.  P.  Bourdillon  v.  Dalton  and  Others. 

*  Vide  Houlditch  v.  Birch,  4  Taunt.  608.  Stevens  v.  Jackson,  6  Taunt.  106. 
Goodman  v.  Chase,  1  B.  &  A.  297. 
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writ;  but  he  must  keep  him  in  safe  custody  :  while  he  is  with  the  officer  he  i.s  in  safe 
custody,  whether  he  be  in  the  house,  the  street,  or  elsewhere.  This  is  not  like  the 
case  of  Ilawkin.'i  v.  Plomer,  2  Black.  1048.  For  there  the  prisoner  was  stated  to  be  at 
large,  and  that  means  out  of  the  custody  of  the  officer,  not  merely  out  of  the  officer's 
house.  Here  there  was  no  escape  from  gaol,  for  the  prisoner  w:is  never  there  :  and 
no  escape  from  the  officer,  for  the  jirisoner  was  as  much  in  his  custody  at  the  time  of 
the  supposed  escape,  as  when  he  was  in  his  house. 

Le  Blanc  contrA.  It  is  admitted  that  if  I'iVans  had  gone  alone,  it  would  have  been 
an  escape  ;  therefore  it  is  admitted  that  an  escape  may  as  well  take  place  before  the 
return  of  the  writ  as  afterwards.  Put  the  case  thus  :  May  a  sheriff's  officer  allow  a 
prisoner  to  be  at  any  time  in  any  place,  before  the  return  of  the  writ,  provided  there 
be  some  person  appointed  by  the  officer  wiih  him?  If  the  [26]  Court  allow  this,  they 
must  say,  that  if  the  .sheriff  were  to  send  the  prisoner's  father,  or  brother,  or  any  other 
person,  with  him,  that  would  be  arcta  custodia.  The  distinction  is  between  execution, 
and  mesne  process  (a).  On  the  latter,  the  sheriff  may  let  the  prisoner  go  upon  his 
honour  or  promise,  and  is  not  liable  to  be  punished,  provided  he  have  him  at  the 
return  of  the  writ.  But  with  respect  to  the  former,  it  is  different ;  there  if  the  bailiff 
voluntarily  permit  the  prisoner  to  go  at  large,  though  only  for  a  minute,  he  cannot 
afterwards  retake  him.  Atkinson  v.  Matlkoii,  2  T.  K.  176.  The  writ  of  capias  ad 
satisfaciendum  having  a  return  day  as  well  as  mesne  process,  the  only  distinction 
between  them  would  be  destroyed,  if  a  continued  custody  of  the  prisoner  were  not 
inforced,  for  the  purpose  of  making  satisfaction  to  the  Plaintiff  by  the  duress  of 
imprisonment.  The  continenient  of  the  Defendant's  person  is  the  only  means  of  com- 
pelling payment  of  the  debt;  it  is  not  therefore  a  sufficient  custody,  if  the  prisoner  be 
permitted  to  go  about  with  the  officer.  Hob.  202  (//)  much  less  with  a  servant  of  the 
officer,  Plowd  3.5.  If  the  duress  of  imprisonment  be  relaxed  more  than  is  necessary 
to  carry  the  writ  into  execution  in  a  convenient  time  and  manner,  I  contend  that  it  is 
an  escape.  In  Bl.  1048,  the  prisoner  was  never  committed  to  gaol ;  and  the  principal 
question  was,  whether  there  could  be  an  escape  out  of  execution  before  the  return  of 
the  writ ;  and  it  was  held  there  might.  The  house  of  the  officer  is  the  gaol,  so  long 
as  he  keeps  the  prisoner  there.  For  whatever  place  is  necessary  to  secure  the  prisoner, 
is  for  that  purpose  a  gaol.  In  process  of  execution  the  sheriff  is  liable  in  case  of 
lescue,  even  before  the  prisoner  is  carried  to  gaol.  For  it  is  said  in  Sir  Thomas  Jones, 
197,  "  that  the  custody  of  the  bailiff'  is  the  custody  of  the  sheriff;  and  if  a  prisoner  be 
rescued  out  of  the  custody  of  the  bailiff,  the  sheriff  should  return  it  as  a  rescue  out  of 
his  own  custody."  So  that  the  only  question  is,  whether  Evans  was  at  large  or  not, 
when  the  servant  of  the  officer,  having  the  warrant  in  his  possession,  was  with  him. 
But  the  bailiff  cannot  give  authority  under  the  warrant  to  his  servant ;  for  the  warrant 
is  directed  to  a  particidar  person.  Either  caption  or  recaption  must  be  in  the  legal 
presence  of  the  bailiff.  It  has  been  determined  in  several  cases,  and  the  rule  of  law 
is  perfectly  clear,  that  he  may  allow  another  to  lay  hold  of  a  party  in  his  presence, 
but  not  out  of  it.  For  there  is  no  such  thing  as  an  absolute  delegation  of  his  authority 
to  a  third  person.  Here  then  Evans  was  not  in  legal  custody  ;  and  if  he  had  attempted 
an  escape,  the  follower  could  not  legally  have  resisted  him.  One  who  [27]  has  no 
authority  to  arrest  a  person  in  the  first  instance,  can  have  no  authority  to  detain  him 
in  custody. 

Eyre  Ch.  J.  The  cases  go  no  further  than  to  say,  that  it  is  an  escape  in  the  sheriff 
where  the  prisoner  is  at  large ;  what  shall  be  deemed  being  at  large,  and  therefore  an 
escape,  may  be  difficult  to  ascertain  ;  and  whether  in  this  particular  case  the  indulgence 
shewn  to  the  prisoner  will  be  an  escape,  may  admit  of  considerable  doubt.  But  one 
part  of  the  argument  struck  me  as  very  difficult  to  be  answered,  namely,  that  Evans 
was  in  no  custody  at  all,  under  the  circumstances  of  this  case.  The  custody  of  the 
follower,  after  the  writ  once  executed,  amounted  to  nothing;  he  could  have  no  power 
^to  detain  the  prisoner  if  he  had  chosen  to  escape,  and  the  warrant  would  have  been 
no  justification  to  him,  if  any  mischief  had  happened  ;  which  reduces  the  case  to  this 
point,  that  the  prisoner  was  found  absolutely  at  large.  On  this  narrow  ground,  I  am 
pre[)ared  to  say  that  the  nonsuit  was  wrong.  On  the  general  one,  I  think  it  would 
require  some  consideration.     Undoubtedly  the  effect  of  process   of  execution   is  to 

(a)  Plank  v.  Anderson  and  Another,  5  T.  R.  37. 
(J)  Vid.  etiam  Boyton's  case,  3  Co.  44  a. 
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operate  immediately  by  the  duress  of  iraprisoument ;  and  cases  may  be  put,  where,  if 
the  officer  attempted  to  justify  any  length  of  indulgence,  under  colour  of  the  prisoner 
being  always  in  his  presence,  the  Court  would  say  that  it  was  an  escape.  Suppose 
the  officer  wore  the  livery  of  the  prisoner,  and  rode  with  him  to  a  horse-race,  this 
would  be  contrary  to  the  exigency  of  the  writ.  Whether  any  distinction  can  be  safely 
drawn  between  this  last  strong  case,  and  the  laudable  and  compassionate  one,  of 
accompanying  the  prisoner  to  his  house,  for  the  purpose  of  enabling  him  to  examine 
his  books,  and  settle  the  means  of  discharging  bis  debt,  I  should  have  considerable 
doubt.  On  the  narrow  ground,  however,  it  is  clear  that  the  prisoner  was  not  in  legal 
custody. 

BuLLER  J.  I  am  perfectly  satisfied  that  the  nonsuit  was  wrong.  What  my  Lord 
has  dropped  is  extremely  correct,  and  I  agree  in  the  instance  which  he  has  put,  that 
if  the  prisoner  had  gone  to  a  horse-race  attended  by  a  bailiff,  it  would  have  been  an 
escape  :  and  I  think  that  no  distinction  can  be  made  between  such  a  ease  as  this,  and 
one  which  originates  in  more  laudable  motives.  Wherever  the  prisoner  in  execution 
is  in  a  different  custody  from  that  which  is  likely  to  inforce  payment  of  the  debt,  it 
is  an  escape.  It  has  been  asked  whether  an  action  on  the  case  would  lie  for  not 
arresting  on  the  earliest  opportunity.  I  have  no  doubt  but  that  it  would  ;  but  the 
damages  must  depend  on  the  particular  circumstances.  Let  [28]  us  put  a  case.  The 
last  day  of  last  Trinity  term  was  the  15th  of  June.  Suppose  a  capias  ad  satisfaciendum 
to  have  issued  on  that  day,  and  proof  that  the  officer  to  whom  the  warrant  was 
directed  was  in  company  with  the  person  named  in  the  writ  on  the  16th,  and  that  he 
omitted  to  arrest  him :  on  the  4th  of  November  he  does  arrest  him,  and  on  the  6th 
brings  the  body  into  court:  if  on  the  16th  of  June,  when  the  officer  was  in  company 
with  the  prisoner,  be  was  in  good  circumstances,  and  between  that  day  and  the  4th 
of  November  he  has  become  a  bankrupt,  the  Plaintiff  may  say  to  the  officer,  I  have 
lost  my  debt  by  your  not  putting  the  party  in  restraint  sooner,  I  have  sustained 
damages,  and  am  entitled  to  recover  them  by  an  action.  When  a  prisoner  is  removed 
by  habeas  corpus,  if  the  officer  carry  him  out  of  the  direct  road,  it  is  an  escape.  The 
case  in  Blackstone's  Reports  pretty  well  establishes  the  proposition,  that  there  may 
equally  be  an  escape,  whether  the  party  has  been  committed  to  gaol  or  not.  Li  this 
case  what  was  done  by  the  follower  or  officer  (if  an  officer  he  can  be  called)  was  not 
done  in  execution  of  the  writ.  He  took  the  prisoner  from  the  bailiff's  house  to  his 
own,  and  for  what  purpose  signifies  nothing;  he  might  as  well  have  carried  him  to  a 
horse  race. 

Heath  J.  What  is  said  in  Hobart,  202  (a)  is  very  material.  The  rule  seems  to  be 
that  a  party  must  be  taken  to  prison  in  a  convenient  time.  What  is  convenient  is  a 
question  for  the  determination  of  the  judge,  who  will  admit  of  all  reasonable  delay: 
but  if  that  be  made  use  of  by  the  officer,  as  a  means  of  giving  more  liberty  than  he 
ought,  he  will  be  liable  for  an  escape  (h). 

RoOKE  J.     I  think  the  nonsuit  wrong,  on  the  ground  which  my  Lord  has  stated 
that  the  prisoner  was  not  in  legal  custody.     I  shall  give  no  opinion  on  the  "eneral 
ground  :  I  have  no  doubt,  however,  that  where  a  party  has  been  really  injured  by  the 
sheriff's  neglecting  to  arrest  on  the  earliest  opportunity,  an  action  vrill  lie   for  the 
injury  sustained. 

Rule  absolute  (c). 

(a)  In  Balden  v.  Temple  Lord  Hobart  says,  "  Let  keepers  of  prisons  beware  when 
they  receive  an  habeas  corpus  from  Chancery,  or  any  other  court,  bearino-  teste  in  the 
end  of  a  term,  to  have  the  body  of  one  in  execution  in  the  court  the  next  term  that 
they  do  not,  by  colour  of  such  writs,  suffer  the  party  to  go  at  large  all  the  mean  time 
(as  it  is  sometimes  practised) ;  for  the  writ  warrants  no  more,  but  that  he  be  brought 
out  of  prison  only  for  that  purpose,  and  only  for  so  much  time  as  in  judgment  of  law 
shall  be  convenient  and  necessary  for  the  execution  of  the  writ,  and  no  more  :  which 
in  privileges  adversis  must  ever  be  strict." 

(i)  Vide  Cro.  Car.  14. 

(c)  Vide  Rose  v.  G)-eera,  1  Burr.  437. 
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[29]    In  the  Exchequer  Chamber. 

Sykes  v.  HakrisoiV,  in  Error.     May  17tb,  1797. 

The  Court  of  Exchequer  Chamber  will  allow  interest  to  a  Defendant  in  error,  under 
the  3  H.  7,  c.  10,  on  a  judgment  of  non-pros  as  well  as  on  a  judgment  of  affirmance. 
Note ;  For  the  future,  the  interest  allowed  will  be  51.  per  cent,  instead  of  41. 

Error  on  a  judgment  in  the  King's  Bench  in  an  action  of  covenant,  for  liquidated 
damages.     The  Plaintiff  in  error  was  non-prossed. 

On  a  former  day  Dampier  moved  "that  it  should  be  referred  to  the  clerk  of  the 
errors,  to  calculate  the  amount  of  the  interest  upon  the  final  judgment  recovered  in 
this  cause,  in  His  Majesty's  Court  of  King's  Bench,  from  the  time  of  the  allowance 
of  the  writ  of  error,  until  the  signing  of  the  non-pros  in  this  Court,  and  that  such 
interest  might  be  added  to  the  damages,  for  which  such  final  judgment  was  entered 
up."  But  the  Court  seemitig  to  think  that  there  might  bo  some  difference  between 
this  and  the  case  of  an  affirmance  of  judgment,  only  granted  a  rule  to  shew  cause. 

Giles  now  shewed  cause,  and  said  that  he  would  not  contend  for  a  distinction 
between  a  judgment  of  non-pros,  and  a  judgment  of  affirmance,  as  he  found  no  cases 
to  warrant  it,  and  the  3  H.  7,  c.  10,  did  not  appear  to  allow  such  a  distinction. 
But  on  the  authority  of  Shepherd  v.  Mackrdh,  2  H.  Bl.  284,  submitted  that  as  it  was 
a  matter  intirely  in  the  discretion  of  the  Court,  to  allow  interest  in  the  shape  of 
damages  or  not,  they  would  not  give  it,  where  the  delay  was  not  imputable  to  the 
Plaintiff  in  error,  for  in  such  case  the  Defendant  was  entitled  to  no  indulgence. 
He  stated  that  final  judgment  in  the  King's  Bench  was  signed  on  the  6th  of  July 
1795,  soon  after  which  the  writ  of  error  was  brought;  that  in  the  Michaelmas 
Term  following,  the  Plaintiff  in  error  filed  a  bill  in  the  Exchequer,  and  obtained 
an  injunction;  that  the  answer  was  not  put  in  till  the  11th  of  February  1796,  to 
which  exceptions  were  taken  and  allowed  ;  than  an  order  was  then  made  to  amend 
the  bill,  which  was  accordingly  done,  and  that  a  further  answer  was  not  put  in  till 
the  27th  June  1796,  and  the  injunction  was  not  finally  dissolved  till  the  15th  December 
following.  He  contended,  that  notwithstanding  the  injunction,  the  Defendant  might 
have  proceeiled  to  non-pros  the  writ  of  error,  hy  a  motion  of  co\nse  in  the  Exchequer ; 
1  Fowler's  Practice  in  the  Exchequer,  330,  and  that  consequently  the  delay  was  on 
his  side.  He  could  not  complain  of  the  Plaintift's  depriving  him  of  the  fruit  of  his 
judgment,  when  in  fact  he  was  only  tied  up  by  an  injunction.  [30]  At  all  events 
the  delay  was  imputable  to  him  since  the  10th  of  December,  as  the  injunction  remained 
in  force  till  that  time  only. 

Eyre  Ch.  J.  We  certainly  have  no  jurisdiction  to  inquire  into  the  proceedings 
in  equity.  But  the  Plaintiff  having  proceeded  there  without  just  ground,  as  the 
event  has  shewn,  is  a  strong  reason  to  induce  us  to  go  as  far  as  we  can  against  him. 

Dampier  then  suggested,  that  as  mone}'  was  now  so  much  risen  in  value,  if  the 
Court  should  not  allow  the  Defendant  in  error  51.  per  cent,  although  41.  had  been  the 
usual  sum,  it  would  be  enabling  the  Plaintiff  in  error  to  fight  the  Defendant  with  his 
own  money. 

Giles  contrA,  relied  on  the  cases  of  Shepherd  v.  Mackreth,  and  Lord  Lonsdale  v. 
Littkdale,  2  H.  Bl.  287,  where  the  Court  allowed  41.  per  cent.  only. 

Per  Curiam.  The  better  way  will  be  to  allow  41.  per  cent,  only,  in  the  present 
instance,  and  to  give  notice  that  51.  per  cent,  will  be  allowed  in  future. 

Rule  absolute. 

In  the  Exchequer  Chamber. 

Denn  ex  DEM.  Mellor  V.  MoORE  IN  ERROR.     May  17th,  1797. 

[See  S.  C.  1  Bos.  &  P.  558  ;  2  Bos.  &  P.  247.] 

Where  judgment  for  the  Defendant  on  a  special  verdict,  is  reversed  in  the  Exchequer 
Chamber,  that  Court  on  motion  will  give  a  final  judgment  for  the  Plaintiff.* 

Judgment  on  a  special  verdict  in  ejectment  having  been  given  for  the  Defendant 
in  the  King's  Bench,  and  reversed  in  this  Court, 

♦  S.  C.  5  T.  R.  558.  3  Anstr.  781.  And  see  Gildart  v.  Gladstone,  12  East.  668. 
Doe  d.  Briscoe  v.  Clarke,  2  N.  R.  343,  348. 
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Cliambre  now  moved  that  it  might  be  added  to  the  judgment,  that  the  Plaintiff 
do  recover  his  term,  damages  and  costs.  He  cited  Philips  v.  Bury,  Lord  Ravm.  10. 
Carth.  181,  319,  and  Skinn.  514,  where  Holt  Ch.  J.  said  "There  would  be  a  difference 
where  judgment  was  given  upon  demurrer,  and  where  upon  a  special  verdict:  where 
it  is  upon  a  demurrer,  the  Courts  above  ought  to  give  a  judgment  for  the  Plaintiff  (if 
they  reverse  that  for  the  Defendant),  and  then  it  is  sent  down,  and  a  writ  of  inquiry 
goes,  and  upon  that  the  Court  below  gives  a  final  judgment  (a)i ;  but  where  it  is  upon 
a  verdict,  there,  if  they  reverse  a  judgment  they  ought  to  give  the  same  judgment 
that  ought  to  have  been  given  at  first,  and  that  judgment  ought  to  be  sent  to  the  Court 
below  "(i). 

[31]  The  Court  seemed  at  first  to  doubt  whether  they  should  grant  this  in  the 
first  instance,  or  only  give  a  rule  to  shew  cause,  but  on  consideration,  thinking  the 
point  decided,  said  :  that  the  Plaintiff  must  enter  up  his  judgment  at  his  own  peril, 
for  if  he  entered  it  wrong,  he  subjected  himself  to  another  writ  of  error,  and  reversal 
in  another  court. 

Accordingly  leave  was  given,  in  the  first  instance,  to  enter  up  judgment  of  reversal, 
and  that  the  Plaintiff  shouU  recover  his  term,  damages  and  costs. 

Anderson  v.  No-^h.     May  18th,  1797. 

Misnomer  in  the  bail-piece  amended. 

The  Defendant  in  this  action  having  been  arrested  by  the  name  of  Noah,  and  put 
in  bail  by  the  name  of  Noel :  It  was  objected  by  Le  Blanc  Serjt.  at  the  time  of 
justification,  that  there  was  no  bail  in  the  action  before  the  Court :  but  the  Court  gave 
leave  to  amend  the  bail-piece. 

Lang  Demandant,  Lek,  Gent.  Tenant,  and  Woodhouse  and  Others  Vouchees. 

May  18th,  1797. 

It  is  no  objection  to  the  passing  a  common  recovery,  that  the  order  of  the  names  of 
the  vouchees  in  the  precipe  at  bar,  and  the  dedimus  varies.  Nor  that  the  warrants 
of  attorney  of  the  several  vouchees  are  on  separate  pieces  of  parchment. 

On  this  day  Runnington  Serjt.  desired  the  opinion  of  the  Court,  on  two  objections, 
suggested  by  one  of  the  officers,  to  the  passing  a  common  recovery. 

The  first  objection  was,  that  at  the  foot  of  the  praecipe  at  bar,  it  was  stated  that, 
"  the  tenant  in  person  voucheth  to  warrant  John  Chappel  Woodhouse,  clerk,  Ann 
Monpesson,  spinster,  and  Mary  Woodhouse,  widow,"  whereas  the  dedimus  was,  "the 
tenant  in  person  voueheth  to  warrant  Mary  Woodhouse,  widow,  John  Chappel  Wood- 
house,  clerk,  and  Ann  Monpesson,  spinster;"  transposing  the  names. 

The  second  and  more  material  objection,  originated  in  the  warrants  of  attorney, 
taken  by  virtue  of  the  commission.  For  here  being  three  vouchees,  two  of  them  had 
given  one  joint  warrant  of  attorney,  and  the  other  had  given  his  on  a  separate  piece 
of  parchment,  when  in  strictness  the  warrant  ought  to  have  been  joint,  that  is,  all  on 
one  piece  of  parchment. 

He  said,  that  it  was  the  wish  of  the  officer,  that  this  matter  should  be  mentioned 
to  the  Court ;  though  both  the  warrants  of  attorney  being  annexed  to  the  dedimus, 
could  not  be  construed  [32]  to  relate  to  any  other  premises  than  those  contained 
therein.     He  added  that  all  the  parties  were  desirous  that  the  recovery  should  pass. 

The  Court  (absente  Eyre)  Ch.  J.  thought  that  there  was  nothing  material  in  either 
of  the  objections  (a)-. 

And  Heath  J.  said,  that  the  warrants  would  be  good  even  in  a  real  suit. 

{ay  Winchcomh  v.  Shepherd,  Cro.  Eliz.  746.  Faldoiue  v.  Ridge,  Cro.  Jac.  206. 
Yelv.  75,  S.  C. 

(6)  Mulcany  v.  Efires,  Cro.  Car.  511.  Omulconrie  v.  Ayres,  EoU.  Abr.  774.  See 
also  2  Saund.  237,  256. 

(a)'-  In  Hil.  term  1799  in  C.  B.  where  Thomas  Gent,  was  demandant,  Dobey  Gent. 
tenant,  and  Robert  Leaper  Percy  and  Grace  his  wife,  and  Edmond  William  Percy 
and  Mary  his  wife,  sister  and  co-parcener  with  Grace,  vouchees,  the  same  objeciion  as 
the  last  in  the  above  ease  was  taken  and  overrule<l,  after  a  reference  to  this  cise. 
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HOLWARD  V.  Andre.     May  18tb,  1797. 

[Overruled,  /?.  v.  Sheriff  of  Middlesex,  1807,  1  Taunt.  57.] 

Where    bail    are    opposed,  and    rejected,  and  the  Defendant  is  surrendered  on  the 
next    day,  he    may  justify  new    bail    without    (laying    the    costs    of    the    former 


opposition 


♦1 


Bail  in  ihi.s  action  were  opposed  and  rejected  on  a  former  day,  and  the  Defendant 
surrendered  on  tlie  next  ;  fresh  hail  being  now  brought  up  for  justification. 

Cockell  Seijt.  insisted,  that  the  Defendant  not  having  been  a  prisoner  at  the  time 
of  the  former  opposition,  tiie  Plaintiff  was  eiiliileil  to  the  costs  of  that  opposition, 
before  the  new  bad  could  be  sntlered  to  justify. 

fSed  Per  Curiam.  The  Court  will  not  insist  on  the  costs  of  a  former  opposition 
being  paid  to  the  Plaint  iff,  whore  the  Defendant  is  surrendered  on  the  next  day.  It 
has  lately  been  determined  otherwise. 


Gardner  v.  Bauxik.     May  19th,  1797. 

A  bill  of  exceptions  being  no  part  of  the  record  in  the  court  below,  is  not  to  be 
included  in  the  taxation  of  costs  there. 

Le  Blanc  Serjt.  moved  that  the  prothonotary  might  review  his  taxation  in  this 
case,  and  allow  the  costs  of  a  bill  of  exceptions. 

Per  Curiam.  The  bill  of  exceptions  is  no  (lart  of  the  record,  till  after  judgment; 
if  it  were,  the  Court  ought  to  take  it  into  consideration  before  judgment ;  which  is 
never  done  (a).  The  cause  proceeds,  and  judgment  is  given  here,  as  if  there  were  no 
bill  of  exceptions  ;  this  may  be  accounted  f(u-,  by  the  practice  which  formerly  pre- 
vailed, of  trying  all  causes  in  baidc.  The  bill  [33]  of  exceptions  is  carried  into  a 
Court  of  Error,  and  there  aiuiexed  to  the  record  ;  if  it  had  been  part  of  the  record 
here,  there  would  be  no  occasion  to  send  for  the  judge  to  acknowledge  his  seal ;  when 
that  is  acknowledged,  it  is  then,  for  the  first  time,  annexed  to  the  record.  Bting  for 
the  benefit  of  the  party  who  tenders  it,  and  remaining  in  his  possession,  it  is  in  his 
breast  to  employ  it  or  not.  Regularly  it  ought  to  be  tendered  at  the  time  of  the  trial, 
and  sealed  by  the  Judge  in  Court ;  and  though  the  practice  is  to  allow  the  counsel  to 
tender  it  afterwards,  and  some  expence  may  arise  to  the  parties  before  it  is  settled, 
yet  this  is  not  in  a  regvdar  course  of  proceeding.^,  upon  which  costs  can  be  incurred. 
If  the  record  be  lengthened  by  the  bill  of  exceptions,  costs  will  be  allowed  for  copy- 
ing, fees  to  counsel,  &c.  by  the  Court  of  Error.  But  there  can  be  no  costs  in  the 
Court  below. 

Le  Blanc  Serjt.  took  nothing  by  his  motion. 


Saunders  v.  Pittjiax.     May  20th,  1T97. 

The  Court  will  not  put  off  a  trial  at  the  iirstance  of  the  Defendant,  on  account  of  the 
absence  of  a  material  witness,  if  he  has  conducted  himself  unfairly,  or  been  the  cause 
of  any  improper  delay*-. 

A  rule  having  been  obtained  by  Eunnington  Serjt.  to  shew  cause  why  the  trial  in 
this  ease  should  not  be  put  off  till  next  Hilary  terra,  on  an  affidavit  stating  that  a 

♦'  Vide  Rex  v.  Sheriff  of  Mifldlesex,  1  Taunt.  57. 

(a)  In  27  11.  8,  24,  25,  in  the  Kiirg's  Bench,  Fitzjames,  C.J.  said  "Ex  rigore  juris 
a  party  shall  rrot  take  advantage  of  a  bill  of  exceptions  in  arrest  of  judgment,  but 
shall  be  jiiit  to  liis  writ  of  error,  an<l  this  is  good  to  be  observed  in  C.  B.,  for  the  party 
may  have  a  writ  of  error  here;  but  from  this  court  he  has  only  his  writ  of  error  to 
Pailiament,  w-hich  would  be  a  great  delay,  and  cost  to  him  ;  wherefore  it  is  prudent 
that  we  shoidd  examine  the  matter  before  judgment."  See  also  Enfield  v.  Ilills, 
2  Lev.  236,  and  Buller's  N.  P.  316. 

*'^  Vide  Almffill  v.  Fieiaon,  post,  103. 
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master  of  a  vessel  employed  in  the  Southern  Whale  Fishery  was  a  material  witness  in 
the  cause,  and  that  he  was  expected  to  return  about  Christmas  next, 

Shepheid  Serjt.  shewed  for  cause  an  affidavit,  stating  that  this  action  was  brought 
on  articles  of  agreement  in  the  possession  of  the  Defendant ;  that  the  Defendant  had 
delayed  the  cause,  and  prevented  the  plaiiititV  from  going  to  trial,  while  the  Defendant's 
witness  vvas  in  England,  by  withholdint;  from  the  Plaintiff  a  copy  of  the  articles,  till 
he  had  moved  the  Court ;  when  the  Plaintiff  found  himself  obliged  to  amend.  He 
added  that  after  the  amendment,  the  rule  to  plead  happened  by  mistake  to  be  in  the 
original  cause,  instead  of  the  amended  one,  and  that  the  Defendant  refused  to  waive 
tliat  advantage,  which  pro<iuced  a  further  delay. 

Knruiington  contra. 

Per  Curiam.  The  Court  will  not  in  all  cases  be  content  with  a  common  affidavit 
to  put  off  a  trial.  It  must  be  satisfied  that  inju.stiee  would  be  done,  if  such  an 
application  were  refused.  Here  a  poor  Plairitift"  claims  a  debt ;  he  wants  to  amend 
his  proceedings  by  the  articles  of  agreement,  and  the  Defendant  delays  shewing  them 
till  he  is  obliged  so  to  do  ;  and  in  the  mean  time  his  witness  [34]  leaves  England. 
He  has  therefore  brought  himself  into  this  difficulty,  by  endeavouiing  to  take  an 
unfair  advantage,  and  the  Court  will  not  consider  itself  obliged  to  put  otf  the  trial  of 
a  cause  for  the  accommodation  of  the  Defendant,  if  the  Defendant  has  not  conducted 
himself  fairly  and  candidly,  and  if  he  might  have  had  his  witness. 

Kuie  discharged. 

Bradley  v.  Tunstow.     May  20tb,  1797. 

The  general  term  costs  in  a  rule  of  reference,  does  not  include  the  costs 
of  that  reference  *. 

By  an  order  of  the  Chief  Justice,  made  with  the  consent  of  the  parties,  for  referring 
this  cause  to  arbitration,  it  was  ordered,  "That  the  debt  for  which  this  action  is  brought, 
be  refeired  to  F.  C.  Esq.  to  settle  and  determine  how  much,  or  if  any  and  what  sum  is 
due  to  the  Plaintiff  from  the  Defendant,  and  that  for  what  sum  he  shall  find  due,  the 
Plaintiff  shall  be  at  liberty  to  enter  up  his  judgment,  and  sue  out  execution  for  such 
sum  so  found  due,  together  with  his  costs,  provided  the  said  debt  so  to  be  settled  and 
ascertained  amount  to  40s. 

The  arbitrator  awarded  401.  14s.  for  the  debt,  and  costs  to  be  taxed  by  the 
prothonotary.  His  taxation  amounted  to  a  certain  sura  including  the  costs  of  the 
reference  ;  on  which  allocatur  judgment  being  entered  up  by  the  Plaintiff,  the  Defen- 
dant applied  to  the  prothonotary  to  strike  out  the  costs  of  the  reference ;  who,  on 
reconsidering  the  matter,  disallowed  them  accordingly. 

Le  Blanc  Serjt.  on  a  former  day  having  obtained  a  rule  nisi  to  set  aside  the 
judgment  for  this  irregularity. 

Shepherd  Serjt.  for  the  Plaintiff,  contended,  that  where  a  cause  was  referred  to 
arbitration,  and  the  Court  directed  the  costs  of  the  cause,  to  abide  the  event  of  the 
arbitration,  and  nothing  was  said  in  the  rule  about  the  costs  of  the  reference,  the 
costs  of  the  reference  became  part  of  the  costs  of  the  cause,  and  so  he  understood  the 
practice  to  be  in  the  King's  Bench. 

Le  Blanc  contra,  said,  That  under  the  rule  the  costs  at  law  (a)  only,  followed  the 
event  of  the  award  ;  and  if  the  costs  of  the  reference  were  intended  to  be  included, 
the  arbitrator  ought  to  have  awarded  them,  which  he  had  not  <lone ;  that  as  the 
reference  was  matter  of  mutual  accommodation,  the  costs  ought  to  be  paid  by  both 
jiarties  equally,  unless  otherwise  directed  by  the  rule. 

[35]  Eyre  Ch.  J.  It  is  impossible  to  say  that  the  judgment  in  this  case  is 
irregular,  for  it  follows  the  allocatur  of  the  prothonotary.  The  question  therefore  is 
not  properly  brought  forward,  but  as  it  is  before  us,  we  may  as  well  decide  it.  The 
whole  ilifficulty  arises  from  the  suppo.sed  practice  of  the  King's  Bench.  If  that  Court 
has  sanctioned  the  practice  of  including  the  costs  of  reference  under  a  condition  in  the 
rule,  relating  to  costs  generally,  I  do  not  feel  myself  at  liberty  to  speculate  upon  the 
point.     It  appears  however  to  me,  that  a  reference  being  made  for  the  convenience  of 

*  Vide  Wood  v.  O'Kelh/,  9  East,  436.     Sinttt  v.  Rogers,  7  Taunt.  213. 
(a)  Cowp.  127,  2  Black.  953.     Tidd's  Practice  in  K.  B.  545,  546. 
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both  parties,  the  expenees  outjhi  to  be  sustained  by  both.  A  provision  for  the  costs 
of  reference  being  generally  made  in  the  rules,  but  omitted  in  the  present  instance,  is 
a  strong  argument  to  shew  that  they  were  not  here  intended  to  abide  the  event  of  the 
arbitration. 

BuLLEK  J.  The  general  practice  in  drawing  up  these  rules,  is  to  distinguish 
between  the  costs  of  the  reference,  and  the  costs  of  the  cause  ;  the  latter  usually 
abide  the  event  of  the  arbitration,  the  former  not.  Here  that  distinction  is  omitted, 
it  is  referred  to  the  arbitrator  to  determine  the  sum  due  between  the  parties,  and  the 
costs  are  to  follow  the  event  of  his  award.  I  am  inclined  to  think  the  practice  of  the 
King's  Bench,  as  suggested,  to  be  right.  Does  not  the  terra  costs  mean  all  costs?  I 
do  not  see  how  to  distinguish  between  the  costs  of  the  cause,  anrl  those  which  arise 
in  the  progress  of  the  cause.  All  costs  which  arise  between  the  writ  and  the  judg- 
ment, unless  otherwise  provided  for  as  the  cause  goes  on,  must  be  considered  as  the 
costs  of  the  cause.  But  as  we  have  seen  these  costs  of  reference  amount  sometimes  to 
very  hard  suras,  it  might  not  parhaps  be  foreign  to  suppose,  that  they  were  purposely 
omitted  in  this  rule  to  avoid  the  possibility  of  such  expence.  If  there  are  any 
authorities  on  the  subject,  I  think  we  must  be  bound  by  them. 

Heath  .T.     I  wish  an  uniformity  of  practice  to  prevail  in  the  two  Courts. 

ROOKE  J.  If  there  be  any  case  in  the  King's  Bench  to  that  effect,  I  think  the 
costs  of  the  reference  should  abide  the  event  of  the  arbitration  ;  otherwise  I  should  be 
of  opinion  with  my  Lord,  that  they  ought  not  to  be  included. 

The  prothonotary  having  been  desired  to  inquire  concerning  the  practice  of  the 
King's  Bench,  on  this  day  reported  that  he  had  been  informed  by  the  Master,  that 
though  no  ease  had  occurred  within  his  knowledge,  where  this  question  had  arisen 
under  the  order  of  a  Judge  ;  yet  that  it  was  generally  understood  that  [36]  an 
arbitrator  had  no  power  to  give  the  costs  of  the  award,  uidess  under  a  provision 
inserted  in  the  order  of  nisi  prius. 

Per  Curiam.  As  we  find  the  practice  of  the  King's  Bench  does  not  warrant  the 
idea  of  including  the  costs  of  the  reference  under  the  general  term  costs,  the  Plaintiff 
must  now  move  to  reform  his  judgment  by  consent,  and  reduce  it  to  the  proper 
amount.  But  as  the  judgment  was,  strictly  speaking,  regular,  and  the  Plaintiff  was 
under  the  necessity  of  opposing  this  motion,  we  shall  not  allow  the  costs  of  this 
application  (a). 

Mollis  v.  Brandon.    May  23d,  1797. 
If  an  affidavit  to  hold  to  bail  be  entitled  "  Plaintiff  and  Defendant,"  it  is  bad  *. 

Clayton  Serjt.  moved  for  a  rule  to  shew  cause,  why  the  Defendant  should  not  be 
discharged  out  of  the  custody  of  the  Warden  of  the  Fleet,  on  entering  a  common 
appearance,  on  the  ground  of  an  irregularity  in  the  affidavit,  by  which  he  was  held 
to  bail. 

The  affidavit  was  entitled  "Elward  Hollis  Plaintiff,  and  William  Brandon 
Defendant,"  and  proceeded  to  state  "that  William  Brandon,  the  Defendant  in  this 
cause,  is  justly  indebted  to  this  deponent  in  the  sum  of  £ —  for  work  done  and 
performed  by  this  deponent  and  bis  servants  in  and  about  the  business  of  the  said 
Defendant,  and  for  the  said  Defendant;  and  for  divers  materials  found  and  provided 
in  and  about  the  said  work  ;  and  for  money  lent  and  advanced  to  the  said  Defendant 
at  his  special  instance  and  request." 

The  Defendant  had  been  arrested  on  a  bill  of  Middlesex  and  bailed,  and  afterwards 
surrendered  himself  to  the  King's  Bench  Prison,  from  whence  he  was  removed  to  the 
Fleet  by  habeas  corpus  before  declaration  delivered. 

On  these  facts  the  Court  granted  a  rule  to  shew  cause,  but  suggested  to  the  Plaintiff 
that  he  might  file  a  supplemental  affidavit. 

On  the  16th,  Shepherd  Serjt.  shewed  cause  against  the  rule,  and  contended  that 
there  was  no  necessity  for  a  supplemental  affidavit,  as  the  original  one  was  sufficiently 
positive. 

(a)  An  award  of  "  Costs  sustained  in  the  action,"  does  not  include  costs  of  the 
reference.     Broivne  v.  Marsden  aiul  others,  1  H.  Bl.  223. 
*  Vide  Green  v.  Redahaw,  post,  227. 
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Clayton  Serjt.  in  support  of  the  rule.  The  affidavit  was  here  intitled  Edward 
Holiis  Plaintiff  and  William  Brandon  Defendant,  at  a  time  when  no  cause  in  fact 
existed.  An  order  was  actually  made  in  this  very  case,  by  one  of  the  justices  of  the 
King's  Bench,  for  the  discharge  of  the  Defemlant,  but  he  having  been  removed  [37] 
to  the  Fleet,  the  warden  could  not  obey  that  order,  and  therefore  the  question  is 
brought  before  this  Court.  In  Kmc/  v.  Cole,  6  T.  R.  640,  the  affidavit  being  intitled, 
"  B.  King  qui  tarn  v.  T.  Coles,"  the  Defendant  was  discharged  on  common  bail.     Also 

in   a  case  of  Sir  John  Call  Barf.   v. before  Ashhurst  J.   the    Defendant  was 

discharged  on  the  same  ground,  and  no  objection  made.  This  case  is  still  stronger,  as 
the  affidavit  was  not  only  intitled  with  the  names  of  the  parties,  but  had  the  addition 
of  Plaintiff  and  Defendant.  It  is  a  general  rule,  that  a  Defendant  shall  not  be  deprived 
of  his  liberty,  unless  Che  Plaintift'  can  be  indicted  for  perjury  if  his  affidavit  be  false. 
It  must  therefore  be  positive.  There  being  a  doubt  in  the  present  instance,  whether 
an  indictment  for  perjury  could  be  maintained  or  not,  the  Court  has  given  the  Plaintiff 
an  opportunity  to  tile  a  supplemental  affidavit,  which  he  has  not  done.  On  the  above 
grounds  therefore  I  submit  that  the  rule  must  be  made  absolute. 

Shepherd  Serjt.  contia.  This  case  may  be  distinguished  from  that  of  King  v.  Cole. 
There,  the  name  of  T.  Cole  was  not  added  to  the  word  Defendant  in  the  body  of  the 
affidavit,  whereas  here  the  Plaintiff  speaks  of  William  Brandon  the  Defendant. 
Besides,  the  word  "Defendant"  may  be  rejected  as  surplusage,  for  it  is  positively 
sworn  that  William  Brandon  was  indebted. 

Eyre  Ch.  J.  The  idea  of  a  supplemental  affidavit  proceeded  on  a  collateral 
ground  :  it  was  suggested  with  a  view  to  ascertain  vvho  was  meant  by  the  person 
called  Defendant.  The  Court  understood  that  the  affidavit  was  intitled,  but  that  no 
name  was  added  to  the  word  "Defendant"  in  the  body  of  it.  If  there  be  no  other 
desciiption  of  the  person  indebted,  the  word  "Defendant"  is  loose  and  uncertain, 
and  ought  to  be  supplied  ;  but  when  the  affidavit  says,  "  William  Brandon  Defendant," 
I  should  much  doubc  whether  it  would  be  bad,  merely  because  it  was  intitled  "Edward 
Holiis  Plaintitf  and  William  Brandon  Defendant,"  before  the  commencement  of  the 
cause.  Since  the  statute  for  suing  out  bailable  writs,  it  may  be  a  question  whether 
an  affidavit  to  hold  to  bail  be  not  in  fact  a  commencement  of  the  cause.  Why  is  a 
writ  considered  as  the  commencement  of  the  cause  before  the  parties  are  in  Court  1 
and  yet  it  always  is  so.  This  way  of  considering  it  will  not  break  in  upon  what  has 
been  said,  that  in  an  indictment  for  perjury,  if  the  indictment  state  the  perjury  to 
have  been  committed  "in  an  affidavit  in  a  cause,"  and  there  be  no  cause,  the  party 
cannot  be  [38]  convicted  :  but  here  I  doubt  whether  the  affidavit  be  not  a  commence- 
ment of  the  suit. 

BuLLER  J.  It  has  been  said  that  if  the  Plaintiff  was  indicted  for  perjury  there 
might  be  a  doubt  whether  he  could  be  convicted  on  a  supplemental  affidavit.  Have 
not  the  Court  jurisdiction?  An  application  is  made  to  them  to  discharge  the 
Defendant  in  the  regular  exercise  of  their  jurisdiction  :  they  require  a  second 
affidavit  to  ascertain  the  debt :  there  can  be  no  difficulty  then  in  the  assignment 
of  perjury. 

The  Court  having  taken  time  to  inq\tire.  Eyre  Ch.  J.  this  day  said  :  We  have 
considered  this  question,  and  have  found,  upon  uiquiry,  that  it  is  the  settled  practice 
of  the  King's  Bench,  that  in  a  motion  for  an  information,  if  an  affidavit  be  intitled  in 
a  cause,  it  is  rejected.  We  think  the  rule  should  be  universal,  for  the  only  ground  on 
which  it  is  founded  is,  that  it  would  be  difficult  if  not  impossible  to  indict  for  perjury 
upon  such  an  affidavit.  Wo  think  also  that  the  practice  of  both  Courts  should  be 
uniform. 

Rule  absolute  without  costs  (a). 

(a)  Subsequent  to  this,  in  the  case  of  Clarke  v.  Cawlhorne,  Tr.  T.  1797,  the  Court 
of  K.  B.  considered  the  practice  of  intitling  affidavits  to  hold  to  bail  too  common  to 
be  deemed  erroneous  :  and  accordingly  in  two  other  cases  then  before  them,  discharged 
similar  rules  to  the  present:  but  at  the  same  lime  determined  to  make  a  lule  of 
Court  ordering  that  such  affidavits  should  not  bo  intitled  for  the  future.  Vide 
7  T.  R.  321. 
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JOLLIFFE  v.  MoRKis.     May  26th,  1797. 

Tht!  Court  of  C.  13.  «ill  make  the  payment  of  costs  for  not  proceedine;  to  trial,  a  terra 
of  discharging  a  rule  for  jndgmeiit  as  in  case  of  a  nonsuit. 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause,  why  judgment  as 
in  case  of  a  nonsuit  shoiiM  not  be  entered  up  in  this  case,  for  not  proceeding  to  trial 
according  to  the  Plaintilfs  un  lerlaking. 

The  Court  now  inclining  against  him,  on  an  allidavit  of  merits  shewn  by  Rutinington 
Serjt.,  and  a  peremptory  undertaking  to  try  at  the  next  assizes  oH'ored  ; 

Sheplierd  desired  that  payment  of  costs  for  not  [iroceeding  to  trial  might  be  made 
a  term  of  discharging  the  rule. 

The  Court  seemed  at  first  to  doubt  whether,  if  a  party  elected  to  move  for  judg- 
ment, as  in  case  of  a  nonsuit,  ho  did  not  thereby  waive  the  costs  of  not  proceeding  to 
trial ;  and  if  intitled  to  them,  whether  it  was  not  necessary  to  apply  by  a  separate 
motion  ;  but  [39]  having  read  a  note  (a)  from  the  book  of  one  of  the  officers,  by  which 
it  appeared  that  the  practice  of  this  Court  differed  from  that  of  the  King's  Bench  in 
this  respect,  they  said  that  costs  for  not  [)roceeding  to  trial  might  be  given  on  the 
motion  for  judgment  as  in  case  of  a  nonsuit,  and  accordingly  with  that  condition. 

Discharged  the  rule. 


EiCE  V.  Brown.    May  27th,  1797. 

[Discussed,  Carsm  v.  Pirkersgill,  188.5,  U  Q.  B.  D.  863.] 

A  pauper,  as  such,  can  never  pay  costs.     Semb.     That  he  may  receive  them  for  the 

defaults  of  his  opponents*. 

The  Plainliff  in  this  case  sued  as  a  pauper :  and  the  cause  standing  in  the  ])aper 
for  trial,  on  the  first  sitting  in  Easter  Term,  was  on  that  daj'  made  a  remanet,  until 
the  second  sitting  in  the  same  terra,  by  an  order  of  nisi  prius  at  the  instance  of  the 
Defendant,  he  undeitaking  to  pay  the  costs  of  the  day,  and  also  of  that  application. 
The  order  was  made  a  rule  of  tliis  Court,  and  the  costs  allowed  by  the  prothonotarv  ; 
but  the  Defendant  refused  to  (lay  them  :  in  consequence  of  which,  Kunnington  Serjt. 
on  a  former  day  moved  for  an  attachment. 

When  this  was  first  mentioned,  the  Court  seemed  to  entertain  strong  doubts 
whether  a  pauper  could  be  allowed  costs ;  and  Runnington  was  desired  to  look  into 
the  matter. 

On  this  day  he  contended,  that  it  was  regular  for  a  |)auper  to  recover  costs,  and 
that  it  was  the  practice  to  allow  them,  where,  had  he  not  been  a  paupei',  he  would  by 
the  verdict  have  been  entitled  to  them.  He  cited  3  Bl.  Com.  401,  where  it  is  said, 
"a  pauper  maj'  recover  costs,  though  he  pays  none;"  and  Scatchmer  v.  Foulkard, 
1  Eq.  Ca.  Ab.  125,  wheie  Lord  Somers,  after  much  inquiry,  ordered  costs  to  a  pauper; 
"  for  though  he  were  at  no  costs,  or  at  small  costs,  yet  the  counsel  and  clerks  did  not 
give  their  labour  to  the  Defendant,  but  to  the  pauper."  He  said  in  ITalker  v.  Packer, 
Cook's  Cases  of  Practice  in  C.  P.  47,  the  Court  oidered  costs  to  be  ta.xed  against  a 
pauper  for  not  proceeding  to  trial,  and  declared  that  a  paupar  should  pay  costs  for 
all  defaults,  as  an  executor  or  administrator  should  for  their  own  defaults  (J).  If 
then  a  pauper  was  liable  to  pay  costs  for  his  own  defaults,  why  [40]  should  he  not 
receive  them  for  those  of  his  opponent.  He  urged  that  in  this  case,  it  was  hardly 
within  the  discretion  of  the  Court  to  refuse  them,  since  the  application  was  founded 
on  consent,  and  a  voluntary  undertaking  to  pay  the  costs  which  bad  been  made  a  rule 
of  Court. 

Cockell  Serjt.  contra,  said,  (and  it  was  allowed  on  the  other  side,)  that  the  pauper 

had  not  the  smallest  merits  on  the  triaf. 

^ • 

(a)  The  name  of  the  case  mentioned  in  the  above  note,  where  the  Court  of  K.  B. 
refused  to  give  such  costs,  unless  on  a  separate  motion,  was  Triands  v.  Goldsmith  and 
Jnother. 

*  Vide  Doe  d.  Leppingwell  v.  Trussell,  6  East,  505. 

(b)  See  also  1  Str.  420. 
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Per  Curiam.  The  case  that  has  been  cited  respecting  the  payment  of  costs  by  a 
pauper,  is  not  law.  The  mode  of  proceeding  by  the  Court  is  this  :  where  a  pauper 
misbehaves  himself,  he  is  dispaupered  in  consequence  (a.)  and  so  becomes  liable  to  costs. 
Id  this  case,  however,  the  attachment  must  issue. 


Mayor  and  Burgesses  of  Stafford  v.  Bolton.    May  27th,  1797. 

Plaintiffs  were  incorporated  by  the  name  of  "  the  Mayor  and  Burgesses  of  the  borough 
of  Stafford  in  the  county  of  Stafford,"  and  sued  by  the  name  of  "  the  Mayor  and 
Burgesses  of  the  borough  of  Stafford."     This  is  in  abatement,  and  not  in  bar*. 

This  was  an  action  on  the  case  for  tolls. 

The  declaration  began,  "That  whereas  the  town  of  Stafford  in  the  county  of 
Stafford  is,  and  from  time  immemorial  hath  been,  an  antient  borough  ;  and  the 
burgesses  of  the  said  borough  from  time  immemorial  have  been  a  body  politic  and 
corporate  in  deed,  fact,  and  name,  and  have  been  confirmed  by  divers  letters  patent, 
of  divers  late  kings  and  queens  of  England,  at  divers  times,  by  divers  names  of 
incorporation,  and  for  divers,  to  wit,  fifty  years  last  past,  have  been  such  body  politic 
and  corporate,  by  the  name  of  the  Mayor  and  Burgesses  of  the  borough  of  Stafford." 
It  then  went  on  to  state  that,  "  the  said  mayor  and  burgesses  had  been  accustomed 
to  repair  the  pavements  of  the  said  borough,  for  the  more  convenient  bringing  of  corn 
and  grain  into  the  said  borough,  and  by  reason  thereof  had  been  accustomed  to  receive 
a  reasonable  toll  for  all  corn  or  grain  brought  into  the  said  borough,  to  be  sold  or 
delivered  to  any  person  within  the  said  borough  ;  that  one  E.  H.  brought  into  the 
said  borough,  within  the  same  to  be  delivered,  and  within  the  same  actually  delivered 
to  the  Defendant,  divers,  to  wit,  forty  bushels  of  oats :  that  thereupon  the  said  mayor 
and  biu'gesses  demanded  of  the  Defendant  half  a  bushel  of  oats  as  and  for  the  said 
toll ;  [4i]  that  the  said  Defendant  refused  to  deliver  the  same  to  the  said  mayor  and 
burgesses,"  &c. 

Plea  not  guilty,  and  issue  joined  thereon. 

This  came  on  to  be  tried  before  Thomson  Baron,  at  Stafford  Spring  Assizes  1797. 

The  Plaintiffs  produced  in  evidence  a  charter  of  12  Jac.  1,  which  after  reciting, 
"That  whereas  nur  borough  of  Stafford  in  the  county  of  Stafford  is  an  antient  and 
populous  borough,  and  the  burgesses  of  that  borough  from  time  whereof,  &c.  have  had, 
used,  and  enjoyed  divers  liberties,  &c.  as  well  by  our  charters,  as  those  of  divers  of 
our  progenitors  and  predecessors,  late  kings  and  queens  of  England,  to  them  and  their 
predecessors,  sometimes  by  the  name  of  burgesses  of  Stafford,  and  sometimes  by  the 
name  of  burgesses  of  the  borough  of  Stafford,  and  sometimes  bv  the  name  of  burgesses 
of  the  town  of  Stafford,  and  sometimes  by  the  name  of  the  bailiffs  and  burgesses  of 
the  borough  of  Stafford  in  the  county  of  Stafford,  and  by  other  names  heretofore 
made,  granted,  or  confirmed,  as  also  by  reason  of  divers  prescriptions,  usages  and 
customs  in  the  said  borough,  used  and  accustomed,"  &e.  and  also  reciting  letters 
patent  of  3  Jac.  1,  by  which  the  burgesses  and  inhabitants  of  the  borough  aforesaid, 
"  by  whatever  name  or  names  they  had  been  theretofore  incorporated,  or  whether  they 
had  been  lawfully  incorporated  or  not,  for  the  future  for  ever,  without  any  doubt  or 
ambiguity  thereof,  were  incorporated  by  the  name  of  bailiffs  and  burgesses  of  the 
borough  of  Stafford  in  the  county  of  Stafford,"  &c.  proceeded:  "We  will,  ordain, 
constitute,  and  grant,  that  the  said  borough  of  Stafford  in  the  aforesaid  county,  in 
future,  may  and  shall  be  a  free  borough  of  itself,  and  that  the  bailiffs  and  burgesses 
of  that  borough,  and  also  all  and  singular  the  burgesses  and  inhabitants  of  the  same 
borough,  by  whatsoever  name  or  names  they  or  their  predecessors  have  heretofore 
been  incorporated,  and  whether  they  have  been  heretofore  incorporated  or  not,  and 

(a)  2Str.  112-2.  2  Salk.  506.  3  Wils.  24,  and  the  cases  cited  therein.  InButlerv. 
Inneys  &  Ux.  2  Str.  891,  a  pauper  having  been  nonsuited  in  a  first  action,  and  having 
recovered  in  a  second,  the  Court  refused  to  deduct  out  of  the  recovery  in  the  second 
action  the  costs  of  the  first. 

*  Vide  Bmightmi  v.  Frere,  3  Campb.  29.  Doe  d.  Maldoii  v.  Miller,  1  B.  &  A.  699. 
Longridge  v.  Brewer,  1  Bing.  143. 
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their  successors  in  future,  for  ever  may  and  shall  be  by  force  of  these  presents  one 
body  corporate  and  politic,  in  deed,  efiect,  and  name,  by  the  name  of  the  Mayor  and 
Burgesses  of  the  Borough  of  Stafford  in  the  county  of  Stafford  ;  and  them  by  the 
name  of  the  Mayor  and  Burgesses  of  the  borough  of  Staft'oid  in  the  county  of 
Stafford,  one  body  corporate  and  politic,  in  deed,  effect,  and  name,  really  and  to  the 
full  for  us,  our  heirs  and  successors,  we  do  erect,  ordain,  constitute,  and  declare  by 
these  presents,  and  that  by  the  same  name  they  shall  have  per-[42J-petual  succession, 
&c.  and  that  by  the  same  name  of  mayor  and  burgesses  of  the  Ijorough  of  Stafford  in 
the  county  of  Slafiord,  they  may  plead  and  be  impleaded,  answer  and  be  answered 
unto,  defend  and  be  defended,  in  any  couits  and  places,  and  before  any  judges  and 
justices,  &c.  in  all  and  singular  actions,  &c.  in  the  same  manner  and  foi  m  as  any 
other  our  liege  subjects  of  this  kingdom  of  England,  persons  able  and  capable  in 
law,  or  any  other  body  corporate  and  politic  within  our  kingdom  of  England,  are 
able  to  plead  and  be  impleaded,  answer  and  be  answered  unto,  defend  and  be 
defended,"  &c. 

On  this  evidence,  the  Defendant's  counsel  objected  that  there  was  a  variance 
between  the  name  of  the  corporation  in  the  charter  and  that  in  the  declaration  ;  and 
after  some  arguiuent,  the  learned  Judge  nonsuited  the  Plaintitls. 

On  the  1st  day  of  this  term  Williams  Serjt.  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  be  had.  He  cited  Bro.  Abr. 
Misnomer,  73.     Briefe,  398,  and  10  Co.  122. 

1,0  lilaiic:  Serjt.  now  shewed  cause.  This  is  a  corporation  by  prescription  and  charter  ; 
the  chaiter  contains  a  recital  of  the  various  names  by  which  the  Plaintiffs  have  been 
known,  but  makes  no  mention  of  that  by  which  they  have  declared  :  it  gives  them  a 
particular  name  by  which  they  may  sue  and  be  sued,  and  to  which  therefore  they  are 
bound  to  adhere.  A  corporation  by  charter  can  have  no  other  name  than  that  which 
it  receives  from  the  Crown,  and  whenever  any  subsequent  charter  is  accepted  by  a 
particvilar  name,  all  former  names  are  done  away.  The  questions  are  ;  Whether  the 
mayor  and  burgesses  of  the  borough  of  Stafford  be  the  same  as  the  mayor  and 
burgesses  of  the  borough  of  Stafford  in  the  county  of  Stafford  I  and  whether  the 
variance  could  be  taken  advantage  of  on  the  tiial,  or  ought  to  have  been  pleaded 
in  abatement?  Suppose  an  action  for  toll  brought  by  A.  B.  C,  and  it  appeared  that 
the  right  was  in  A.  C.  D.  could  they  have  recovered]  Suppose  the  Plaintiff's  had 
called  themselves  the  mayor  and  burgesses  of  the  borough  of  Stratford,  they  would 
not  have  shewn  themselves  to  be  the  persons  entitled  to  the  toll.  If  you  admit  a 
variance  of  locality,  you  may  admit  a  variance  of  person  :  by  first  taking  away  one 
part  and  then  another,  though  each  separate  variation  be  of  small  importance,  the 
name  will  be  completely  altered.  There  are  cases  were  variances  in  the  names  of 
corporations  have  been  passed  over;  as  in  King's  Lynne,  10  Co.  123,  but  all  those 
were  cases  of  leases  or  other  securities  ;  [43]  and  it  is  laid  down  in  the  Books  that 
"there  is  a  sound  difference  betwixt  writs  and  grants,"  10  Co.  125  b.  So  in  Gilb. 
C.  B.  234,  "  there  is  a  difference  between  wiits,  declarations,  Sic.  and  obligations  and 
leases ;  for  if  the  name  of  a  corporation  be  mistaken  in  a  writ,  a  new  wj  it  may  be 
purchased  of  common  right,  but  it  were  fatal  if  mistaken  in  leases  and  obligations, 
and  the  benefits  of  them  would  be  wholly  lost;  and  therefore  one  ought  to  be 
supported,  and  not  the  other.  John  Abbot  of  W.  granted  common  of  pasture  to  I.  S. 
by  the  name  of  William  Abbot  of  W.  ;  this  is  good  enough  cau<a  qua  supra  ;  but  if 
this  name  had  been  thus  mistaken  in  a  writ,  it  bad  been  fatal."  As  for  the  case  of 
King's  Lynne,  it  was  an  attempt  by  the  Defendant  to  avoid  his  own  deed  ;  besides  the 
verdict  had  found  that  the  obligor  had  made  the  bond  to  the  Plaintiffs,  by  the  name 
in  the  declaration.  If  that  name  be  altered  in  the  description  of  a  corporation  which 
is  given  to  it  by  charter,  it  ceases  to  be  a  corporation.  It  is  laid  down  every  where, 
that  locality  is  of  the  essence  of  a  corporation  ;  if  so,  leaving  that  uncertain,  or  giving 
it  a  wrong  description,  is  completely  changing  the  name.  The  Court  can  draw  no 
line  in  variances  of  this  kind.  It  is  true,  that  in  the  25  Ed.  3,  48,  where  a  piajcipe 
quod  reddat  against  the  prior  of  Worcester,  was  priecipe  priori  Wigorni;c,  and  the 
prior  pleaded  that  in  Worcester  there  were  two  priories,  viz.  the  priory  of  Friars 
Preachers,  and  the  priory  of  Our  Lady,  and  that  it  ought  to  have  been.  Priori  Ecclesiie 
S.  Maria;  Wigorni;e  do  Wigoruia ;  the  writ  was  abated.  But  there  it  was  the 
Defendant  who  was  misnamed ;  he  knows  his  proper  title,  and  may  abate  the  writ, 
and  give  a  new  one.     But  here,  unless  the  Plaintiffs  demand  the  toll  in  the  name 
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given  them  by  the  Crown,  they  shew  no  title  (a)  for  although  a  Plaintiff  may  reply 
that  a  Defendant  is  known  as  well  by  the  one  name  as  the  other,  he  cannot  reply  that 
of  his  own  name. 

Shepherd  Serjt.  on  the  same  side. 

Williams  contra  was  stopped  by  the  Court. 

Eyre  Ch.  J.  If  it  cannot  be  denied  that  this  variance  might  have  been  pleaded  in 
abatement,  it  decides  the  question.  The  arguments  on  the  part  of  the  Defendant  go 
to  shew  that  it  ought  to  be  in  bar.  A  corporation  is  a  mere  creature  of  the  Crown, 
having  no  essence  but  what  is  derived  from  its  name.  On  strict  reasoning  therefore 
I  should  be  inclined  to  think,  that  if  a  corporation  sued  by  a  name  which  did  not 
belong  to  it,  it  would  be  as  [44]  nothing.  In  the  case  of  a  mistake  in  the  name  or 
description  of  an  existing  person  having  a  right  to  sue,  it  may  be  pleaded  in  abatement. 
But  the  case  in  Brooke,  Misnomer  73,  seems  to  put  a  corporation  in  the  same  situation 
with  a  natural  person  as  to  pleas  in  abatement :  where  it  is  said  in  an  action  by  a 
corporation  or  a  natural  body,  misnomer  of  one  or  the  other  goes  only  to  the  writ ; 
but  to  say  that  there  is  no  such  person  in  rerum  natura,  or  no  such  body  politic, 
this  is  in  bar,  for  if  he  be  misnamed,  he  may  have  a  new  writ  by  the  right  name  ;  but 
if  there  be  no  such  body  politic  or  such  person,  then  he  cannot  have  an  action. 
22  Ed.  4,  34:.  Here  there  was  a  corporation  of  nearly  the  same  name,  and  I  think 
therefore  on  authorities,  that  the  nonsuit  was  wrong. 

BuLLER  J.  The  argument  of  locality  will  not  here  decide  the  question  ;  the  name 
in  the  declaration  imports  locality,  as  the  Plaintiffs  state  themselves  to  be  the  mayor 
and  burgesses  of  the  borough  of  Stafford,  only  omitting  the  county  of  Stafford.  This 
brings  the  case  within  the  distinction  laid  down  in  King's  Lynne ;  for  there  is  a 
difference  in  omitting  matter  of  substance,  and  mere  matter  of  addition.  If  the 
variance  can  be  pleaded  in  abatement,  it  cannot  in  bar.  To  make  it  pleadable  in 
bar,  it  must  appear  that  there  is  no  such  corporation.     The  Year  Books  are  decisive. 

Heath  J.  I  am  of  the  same  opinion.  In  22  Ed.  4,  34,  which  was  an  assize  by  the 
Master,  and  brethren  of  the  fraternity  of  the  Nine  Orders  of  Angels  in  B.,  and  the 
Defendant  pleaded,  that  they  were  incorporated  by  the  name  of  the  Master  and 
Brethren  of  the  Fraternity  of  All  Saints,  and  the  Nine  Orders  of  Angels  in  B.  ;  the 
writ  was  abated,  which  shews  that  a  misnomer  may  be  pleaded  in  abatement,  where 
the  Plaintiff  mistiames  himself. 

EooKE  J.     I  think  we  ought  not  to  be  more  strict  than  they  were  in  the  days 
of  the  Year  Books. 
Rule  absolute. 

Fowler  v.  Down.     May  26th,  1797. 

If  an  order  for  the  delivery  of  goods  in  the  hands  of  a  third  person  be  given  to  an 
uncertificated  bankrupt  in  payment  of  a  debt  accrued  subsequent  to  his  bankruptcy, 
he  may  maintain  trover  for  them  *. 

This  was  an  action  of  trover  brought  by  an  uncertificated  bankrupt. 
The  Plaintiff  had  carried  on  business  for  some  time,  and  in  a  considerable  way 
since  his  bankruptcy,  and  had  advanced  several  [45]  sums  of  money  to  one  Davidson, 
in  part  payment  of  which  Davi<lson  gave  an  order  fur  delivering  to  the  Plaintiff  fifty 
barrels  of  beef  belonging  to  biiii,  and  then  in  the  hands  of  the  Defendant.  The 
Defendant  on  demand  refused  to  deliver  up  the  beef  so  assigned  by  Davidson  to  the 
Plaintiff,  on  which  this  action  was  brought ;  and  the  cause  being  tried  before  Eyre  Ch.  J. 
at  Guildhall  at  the  Sittings  in  this  terra,  a  verdict  was  found  for  the  Plaintiff  with 
liberty  to  the  Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Shepherd  Seijt.  having  pieviously  obtained  a  rule  nisi  for  the  above  purpose,  was 
this  day  called  upon  by  the  Court  to  begin  in  support  of  it. 

(a)  Patrick  c(:  Pepper's  case,  at  0.  B.  Session,  February  1783,  before  BuUer  J. 
Leach,  244. 

*  Vid^  IFebb  v.  Fax,  7  T.  R.  391.  Erkhardt  v.  Wilson,  8  T.  R.  140.  Kitchen  v. 
Bartsch,  7  East,  53-60.  Kinnear  v.  Tarrant,  1-5  E>iSt,  622,  629.  Carpenter  v.  Marnell, 
3  B.  &  P.  40.  Clark  v.  Calvert,  8  Taunt.  742.  Hull  v.  Pickersgill,  1  B.  &  B.  282. 
Sampson  v.  Burton,  2  B.  &  B.  89.  Drayton  v.  Dale,  2  B.  &  C.  293.  Card  v.  Hope, 
2  B.  &  C.  661,  667. 

C.  P.  IV.— 25 
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Shepherd.  Tbe  inference  to  be  drawn  f re  m  Evans  v.  Mann,  Cowp.  569,  and  Martyn 
V.  O'lJara,  Cowp.  823,  is,  that  property  acquired  by  a  bankrupt  after  the  assignraont 
becomes  the  property  of  his  assignees  :  for  in  those  cases  there  was  no  new  assignment. 
In  the  first  of  them  it  was  decided,  that  if  a  bankrupt  sell  goods  previous  to  his  bank- 
ruptcy, the  assignees  must  sue  the  vendees  as  assignees;  but  where  the  goods  are 
acquired  and  sold  subsequent  to  the  bankruptcy,  they  may  sue  in  their  own  names. 
Though  13  Eliz.  c.  7,  s.  11,  speaking  of  personal  as  well  as  real  property  coming  to 
the  bankrupt,  at  any  time  before  payment  of  his  debts,  directs,  that  "  they  shall  be 
bargained,  sold,  extended,  delivered,  and  used  for  and  towards  the  payment  of  the 
said  creditoi  s  ; "  yet  the  words  "  bargained  and  sold,"  can  only  apply  to  such  property 
as  does  not  usually  pass  without  conveyance :  and  accordingly  it  is  said  by  Lord 
Hardwicke,  1  Atk.  253,  cz  ■parte  Froudfoot,  "All  the  future  personal  estate  is  afTected 
by  the  assignment,  and  every  new  acquisition  will  vest  in  the  assignees;  but  as  to 
futuie  real  estates,  there  must  be  a  new  bargain  and  sale."  The  1  J.  1,  c.  15,  s.  13, 
which  is  the  next  statute  empowering  commissioners  to  assign,  operates  otdy  on  debts 
due  to  the  bankrupt.  The  case  of  Chippendale  v.  Tomlinsmi,  B.  K.  T.  25  G.  3,  Cooke's 
Bankrupt  Laws,  260,  was  an  action  for  work  and  labour  done.  Plea  that  the  Plaintiff 
was  a  bankrupt.  Replication,  work  done  after  the  commissioner's  assignment  for  the 
necessary  support  of  the  Plaintifl'  and  his  family :  rejoinder,  no  certificate :  and 
demuirer  thereupon.  Lord  Mansfield  said,  "The  assignees  cannot  let  out  the  bank- 
rupt and  contract  for  his  labour."  But  there,  if  the  baid<rupt  had  recovereil  and 
reduced  the  damages  into  property,  that  property  would  have  belonged  to  the  assignees, 
as  passing  by  the  previous  assignment.  In  order  to  support  trover,  there  must  [46] 
be  right  of  property  and  right  of  possession  :  as  to  the  latter,  the  PlaintitF  never  can 
have  had  it,  for  the  goods  have  always  been  in  the  hands  of  a  third  person  :  and  as  to 
tbe  former,  the  assignees  have  a  right  paramount.  Neither  can  he  be  said  to  have  had 
special  property,  for  there  is  no  case  of  special  property,  but  where  there  has  once  been 
possession,  as  in  the  cases  of  a  carrier  or  a  bailee.  Suppose  the  assignees  were  to  sue 
us  for  the  goods,  could  we  plead  a  juilgmont  recovered  ?  The  case  of  La  Roche  Bart, 
and  Others  v.  JFakeman  and  Others,  Peake's  N.  P.  140,  is  against  us.  But  that  went 
upon  the  same  princi|)le  as  AMey  v.  Ktll,  2  Str.  1207,  where  it  was  held  that  an  un- 
certificated bankrupt  had  such  a  property  in  future  effects,  as  enabled  him  to  transact 
and  sell  to  a  bona  fide  purchaser:  which  principle  was  questioned  within  these  few 
days  in  the  King's  Bench  (a),  when  the  Court  seemed  to  doubt  whether  an  unceitifi- 
eated  bankrupt  could  give  a  title  or  maintain  an  action  for  any  thing  but  the  earnings 
of  his  labour.  So  in  Silk  v.  Osborne,  Eapinasse's  N.  P.  li.  1  vol.  140,  where  the  action 
was  for  work  and  labour  and  materials  found,  Lord  Kenyon  said  that  the  work  and 
labour  and  materials  were  so  blended  together,  as  to  become  one  joint  cause  of  action  : 
evidently  confining  it  to  the  mere  case  of  personal  labour.  If  any  claim  by  the 
assignees  were  necessary  to  prevent  the  bankrupt  from  maintaining  his  action,  the 
distinction  laid  down  between  the  pioduce  of  personal  laboui'  and  other  property 
would  be  nugatory  :  for  the  bankrupt  might  equally  maintain  an  action  in  all  eases, 
until  a  claim  were  made  by  the  assignees. 

Knnnington  Serjt.  for  the  Plaintiff.  In  answer  to  the  arguments  on  the  other  side 
I  shall  only  advert  to  the  cases  on  the  subject.  In  Chippendale  v.  Tomlinson,  an 
uncertificated  bankrupt  was  held  inlitled  to  recover  for  woik  and  labour  done.  In  Silk 
V.  Osborne,  which  was  an  action  for  work  and  labour  and  materials  found.  Lord  Kenyon 
said,  "  that  however  the  question  might  be  between  the  bankrupt  and  his  assignees, 
it  did  not  lie  in  the  mouth  of  third  persons  to  set  up  the  Plaintiff's  bankruptcy  as  a 
defence."  In  Evans  v.  Brown,  Espinasse's  N.  P.  R.  vol.  1,  p.  170,  the  same  principle 
was  extended  to  the  case  of  money  lent  and  advanced,  where  it  was  held  that  the  loan 
being  subsequent  to  the  bankruptcy,  the  money  might  have  been  earned  by  the  bank- 
rupt after  his  bankruptcy  ;  and  that  if  the  law  allowed  him  to  maintain  an  action  to 
recover  what  was  due  to  him  for  labour,  he  was  equally  intitled  to  [47]  maintain  one 
for  tbe  money  so  earned  by  his  manual  labour,  which  he  might  have  lent  to  a  third 
person.  This  would  go  tbe  whole  length  of  the  present  case,  except  as  to  the  form  of 
action.  But  it  has  been  since  expressly  decided,  that  trover  will  lie  by  an  uncertifi- 
cated bankrupt,  and  that  a  defence  of  this  nature  does  not  lie  in  tbe  mouth  of  a 
stranger.     La  Roche  Bart,  and  Others  v.  Wakeman  and  Another. 

(o)  See  JFebh  v.  Ward  and  Another,  7  T.  R.  296. 
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Eyre  Ch.  J.  What  shall  be  done  between  the  bankrupt  and  the  assignees  or 
creditors  is  one  thing,  and  what  between  him  and  a  stranger  is  another.  This  narrow 
ground,  that  the  bankrupt  has  a  right  against  every  body  but  the  assignees,  which  is 
maintained  by  authorities,  is  sufficient  to  support  the  verdict.  It  is  not  true,  that  in 
cases  of  special  property  the  party  must  once  have  had  possession  in  order  to  maintain 
trover  ;  for  a  factor  to  whom  goods  have  been  consigned,  and  who  has  never  received 
them,  may  maintain  such  an  action.  But  this  is  not  a  case  of  special  property,  it  is 
a  stronger  case ;  it  is  entire  property,  though  defeasible,  or  to  speak  more  correctly, 
liable  to  be  divested.  It  is  not  competent  to  a  third  person  to  dispute  the  bankrupt's 
title  to  recover,  who,  supposing  his  creditors  had  no  claims  upon  him,  would  be  intitled 
to  his  action,  because  whether  they  have  such  claims  or  not  is  nothing  to  the  stranger. 
I  confess  the  theory  of  the  case  inclines  me  to  go  further.  The  bankrupt  laws 
principally  and  most  directly  relate  to  that  estate  which  the  bankrupt  had  at  the  time 
of  the  assignment ;  there  are  provisions  for  taking  the  account  and  ascertaining  the 
estate  of  the  bankrupt  at  the  time  of  the  assignment ;  I  recollect  no  such  provision  for 
the  future  efTects ;  nor  was  it  necessary,  for  where  future  effects  are  spoken  of,  they 
are  supposed  to  be  specific  effects  to  be  specifically  conveyed  by  subsequent  assignment, 
as  was  done  in  the  case  of  Tvdway  v.  Bourn,  2  Burr.  716.  It  is  true,  that  unless  the 
bankrupt's  estate  is  sufficient  to  pay  twenty  shillings  in  the  pound,  the  creditor  will  be 
intitled  to  a  satisfaction  for  his  debt  out  of  effects  acquired  subsequent  to  the  first 
assignment.  But  it  cannot  therefore  be  said  that  the  property  is  not  his  own  until 
such  assignment,  or  that  it  is  not  his  own  because  he  is  uncertificated.  The  operation 
of  a  certificate  is  simply  to  discharge  the  bankrupt  from  the  old  debts.  A  certificate 
is  not  like  a  pardon ;  it  is  not  necessary  to  make  him  a  new  man.  In  my  apprehen- 
sion it  could  not  be  enough  for  a  creditor  or  an  assignee  to  say  that  he  is  uncertificated  ; 
even  to  intitle  them  to  an  assignment  of  future  effects  under  the  statute,  they  must 
shew  that  they  have  debts  un-[48]-paid  ;  a  fortiori  a  stranger  ought  not  to  take 
advantage  of  his  being  uncertificated,  which  affords  but  a  presumption  at  most  that 
there  are  debts  unpaid.  The  bankrupt  who  has  not  obtained  his  certificate  (which 
is  all  that  is  meant  by  the  word  uncertificated)  stands  on  the  footing  of  the 
13  Eliz.  c.  7  ;  by  which,  if  the  effects  at  the  time  of  the  bankruptcy  are  insufficient  to 
satisfy  the  creditors,  bis  future  effects  are  made  liable  to  be  assigned.  That  is  but  in 
the  nature  of  an  execution  and  is  reasonable,  and  the  Court  will  give  effect  to  the 
demands  of  the  assignees  or  creditors,  as  long  as  any  debts  are  due,  in  the  mode 
pointed  out  by  the  statute,  but  I  think  not  otherwise.  The  hardship  and  incon- 
venience, nay,  the  injustice,  as  it  seems  to  me,  of  this  disabling  doctrine,  is  enough  to 
condemn  it. 

BULLER  J.  This  is  clearly  a  case  of  property  acquired  subsequent  to  the  bank- 
ruptcy. Evans  v.  Mann  and  Marttjn  v.  O'Hara  were  questions  between  the  bankrupts 
and  the  assignees ;  all  the  other  cases  agree  very  well  with  Ashley  v.  Kell.  There  the 
Court  thought  that  the  bankrupt  had  a  property  in  goods  acquired  after  the  bank- 
ruptcy, and  might  assign  to  a  bona  fide  purchaser.  But  the  assignees  may  claim,  and 
if  they  do,  they  shall  succeed.  So  in  La  Roche  v.  Wokeman,  Lord  Kenyon  said,  "If 
the  assignees  take  any  steps  to  disaffirm  the  title,  they  may  do  so ;  but  if  they  do  not, 
the  bankrupt  being  the  ostensible  owner,  may  convey  a  title,  and  it  is  not  competent 
to  third  persons  to  object."  Allowing  that  the  assignees  might  demand  the  money, 
still  it  would  be  no  bar  to  this  action.  Why  1  because  a  third  person  has  treated 
with  the  bankrupt  as  capable  of  receiving  credit.  All  the  authorities  go  this 
length. 

Heath  J.  The  13  Eliz.  c.  7,  s.  II,  directs  that  the  future  property  of  a  bankrupt 
shall  be  "bargained,  sold,  extended,  delivered,  and  used  for  and  towards  the  payment 
of  the  creditors."  The  autient  praclioe  was,  for  the  commissioners  to  assign  specific 
parts  of  the  bankrupt's  property  to  each  particular  creditor:  and  the  5  G.  2  is  the 
first  statute  which  directs  the  choice  of  assignees  for  the  benefit  of  all  the  creditors. 
AVhen  it  became  the  practice  to  make  over  all  the  property  to  the  assignees,  the  general 
assignment  was  held  sufficient  to  pass  the  future  effects.  But  the  question  here  is  not 
whether  the  bankrupt  can  sell,  but  whether  a  stranger  having  purchased  of  him  can 
dispute  his  title.  He  has  a  defeasible  property,  which  none  but  the  assignees  can 
defeat.  He  is  like  an  alien  who  may  purchase  lands  and  maintain  an  action  for  them, 
[49]  unless  the  crown  interpose.  The  assignees  may  allow  the  bankrupt  to  trade,  and 
will  have  a  right  to  recover  the  fruit  of  his  contracts. 
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ROOKE  J.  I  am  of  the  same  opinion.  If  a  stranger  is  under  any  difficulty  about 
defending  himself  against  the  assignees  in  a  subsequent  action,  he  has  only  to  give 
them  notice  of  the  first,  and  inquire  whether  they  choose  to  defend  it,  and  thereby  he 
would  be  secured. 

Rule  discharged  (a). 


LovERiDGE  V.  BoTHAM.     May  27th,  1797. 

Delivery  of  an  attorney's  bill  is  conclusive  evidence  against  an  increase  of  charge  in  a 
subsequent  bill  on  any  of  the  items  contained  in  it :  and  strong  presumptive  evidence 
against  any  additional  items  (c). 

Le  Blanc  Serjt.  having  moved  for  the  prothonotary's  report  in  this  case,  it  appeared 
that  the  PlaintifT  had  delivered  a  bill  to  the  Defendant  in  1793,  for  attorney's  business 
done,  previous  to  that  time;  in  1795  another  bill  was  delivered  for  business  done 
during  the  same  period,  into  which  many  new  items  were  intrcjduced,  and  some  of 
the  former  charges  raised  in  amount.  The  prothonotary  wished  to  be  informed  how 
far  he  was  to  consider  the  Plaintiff  as  concluded  by  the  delivery  of  his  first  bill. 

The  Court  said  that  the  delivery  of  the  former  bill  was  conclusive  evidence  against 
an  increase  of  charge  on  any  of  the  items  contained  in  it,  and  strong  presumptive 
evidence  against  any  additional  items  ;  but  that  if  errors  or  real  omissions  in  the 
former  bill  could  be  proved,  they  ought  to  be  allowed  for :  and  directed  the  pro- 
thonotary to  review  on  this  line  of  distinction  (b). 


Stables  and  Another  v.  Ashley  and  Others.    May  29th,  1797. 

In  process  not  bailable,  if  the  writ  be  joint  and  the  declaration  several, 
it  is  regular.     Secus  in  bailable  process  (e). 

A  rule  was  obtained  by  Shepherd  Serjt.  on  a  former  day,  to  show  cause  why  the 
proceedings  in  this  action  should  not  be  set  aside  for  iiregularity.  A  quare  clausum 
fregit  having  been  sued  out  by  the  Plaintiffs  against  Ashley,  Frost,  and  Grignon,  and 
Ashley's  attorney  served  with  a  copy  of  the  process,  he  searched  the  Fdazer's  Book, 
and  found  a  memorandum  {d}  of  a  warrant  of  attorney  in  the  action  against  all  three, 
and  accordingly  on  the  3d  of  May  entered  one  joint  appearance  for  them,  though  he 
had  authority  from  Ashley  only  ;  on  the  4th  of  May  he  was  served  with  a  [50] 
notice  of  declaration  ;  on  the  5th  he  took  it  out  of  the  office,  and  found  that  Ashley 
was  the  only  one  of  the  three  declared  against. 

Le  Blanc  Serjt.  for  the  Plaintiffs  contended,  1st,  That  as  it  was  not  a  bailable 
process,  the  proceedings  were  regular,  and  cited  Yardley  v.  Burgess,  4  T.  R.  697,  in 
the  note,  and  Spencer  v.  Scott  decided  in  thi.s  term  (supri,  page  19);  2dly,  That  if 
there  were  any  irregidarity,  it  had  been  waived  by  the  Defendants'  taking  the 
declaration  out  of  the  office  ;  and  3dly,  That  the  Defendants'  attorney  was  equally 
irregular  with  the  Plaintiffs,  having  entered  a  joint  appearance  for  all  three,  when 
authorised  by  one  only. 

Shepherd  contra  insisted  that  the  writ  and  appearance  being  joint,  and  the 
declaration  several,  there  was  no  process  to  warrant  it ;  that  the  case  ul  Spencer  v.  Scott 
went  upon  the  possibility  of  the  additional  Defendant's  being  a  fictitious  person  like  John 
Doe,  but  here  the  service  included  all  three  ;  that  taking  a  declaration  out  of  the  office 
is  a  waiver  of  irregularity  in  the  process,  because  the  Defendant  is  acquainted  with 
that  before  he  goes  to  the  office,  but  not  of  irregularity  in  the  declaration,  for  he  must 

(a)  This  case  was  afterwards  confirmed  by  a  similar  decision  in  the  K.  B.  See 
JVebb  V.  Fox  and  Another,  7  T.  R.  391. 

(c)  Anderson  v.  May,  2  B.  &  P.  237. 

(b)  Knox  V.  JVhalley,  Esp.  Cas.  N.  P.  159. 

(e)  S.  P.  in  K.  B.  Le^oin  v.  Smith,  4  East,  589.  Kerval  v.  Fossetl,  7  Taunt.  458. 
Chapman  v.  Elaiul,  2  N.  R.  82.     Thompson  v.  Cotter,  1  M.  &  S.  55. 

(d)  25  Geo.  3,  c.  80. 
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take  out  that  before  he  can  ascertain  whether  it  be  irregular  or  not:  hu  added,  that 
by  the  present  mode  of  proceeding  the  revenue  would  be  defrauded. 

Per  Curiam.  The  attorney  has  taken  upon  himself  to  enter  an  appearance  for 
three,  having  an  authority  from  one  only  ;  the  Court  therefore,  if  necessary,  might 
cure  the  whole  irregularity  by  setting  aside  the  appearance  as  to  two  of  the  Defen- 
dants, and  letting  it  stand  for  Ashley  only.  Unless  we  found  ourselves  bound  by  the 
strictest  authorities,  we  would  not  countenance  such  an  objection  as  this ;  but  the 
practice  seems  against  this  objection  ;  the  distinction  (c)  is  between  process  bailable 
and  not  bailable  ;  in  the  latter  a  declaration  may  be  delivered  against  one,  though 
any  number  be  mentioned  in  the  writ,  and  no  inconvenience  can  result  from  it;  we 
will  not  distinguish  between  John  Doe  and  a  real  Defendant,  in  order  to  raise  an 
objection. 

Kule  discharged  without  costs. 


[51]     Cases  Argued  and  Determined  in  the  Court  of  Common   Pleas,  in 
Trinity  Term,  in  the  Thirty-Seventh  Year  of  the  Reign  of  George  III. 

North  qui  tam  v.  Smart.    June  19th,  1797. 

In  compounding  a  penal  action  on  the  post-horse-act,  (which  gives  costs  to  the 
prosecutor,)  the  prosecutor  was  allowed  to  receive  the  deficient  duties  (not  amount- 
ing to  40s.)  and  full  costs  of  suit,  though  together  exceeding  the  40s.  paid  to  the 
Crown. 

A  qui  tam  action  having  been  brought  on  the  20  Geo.  3,  e.  51,  for  sending  in  false 
accounts  to  the  farmers  of  the  duties  on  post  horses; 

Le  Blanc  Serjt.  on  a  former  day  moved  for  leave  to  compound  on  payment  of  40s. 
to  the  Crown,  and  such  duties  as  were  deficient  in  consequence  of  the  fraud  (which 
did  not  amount  to  40s.)  together  with  the  costs  of  the  action  to  the  prosecutor. 

Shepherd  Serjt.  said  he  was  instructed  to  consent. 

But  the  Court  seemed  to  doubt  whether,  as  the  deficient  duties,  together  with  the 
costs  of  the  action,  would  amount  to  more  than  the  40s.  paid  to  the  Crown,  the  composi- 
tion could  be  allowed,  and  it  stood  over. 

On  this  day  Le  Blanc  mentioned  it  again,  and  said  that  he  had  looked  into  the 
act,  and  found  that  the  prosecutor  was  allowed  the  full  costs  of  suit ;  and  therefore 
that  the  value  of  the  costs  could  not  be  considered  as  a  part  of  the  composition. 

[52]  Accordingly,  the  Court  gave  leave  to  compound,  and  said  that  as  the  act  was 
made  for  the  benefit  of  the  farmers  of  the  post-horse  duties,  it  was  not  unreasonable 
that  they  should  make  the  composition  on  their  own  terms.  Besides  with  respect  to 
costs,  this  was  not  like  other  popular  actions. 

Evans  v.  Gill.     June  20th,  1797. 

The  Court  will  set  aside  a  regular  judgment,  on  an  affidavit  of  merits,  though 
bankruptcy  is  intended  to  be  pleaded. 

Marshall  Serjt.  shewed  cause  against  a  rule  for  setting  aside  a  regular  judgment 
on  an  affidavit  of  merits,  upon  the  ground  that  the  Defendant  meant  to  plead  his 
bankruptcy.  This  is  not  more  a  plea  of  merits  than  infancy,  coverture,  usury,  or 
the  Statute  of  Limitations  :  and  in  those  cases  the  Court  has  refused  similar  applica- 
tions (a).  Bankruptcy  is  not  a  meritorious,  but  a  mere  legal  defence,  against  a 
conscientious  claim  ;  it  is  not  such  a  discharge  but  that  a  previous  debt  may  be  a 
consideration  for  a  new  promise,  as  in  cases  of  infancy,  and  the  Statute  of  Limitations. 

Sed  per  Curiam.  Supposing  this  to  be  a  fair  bankruptcy,  we  should  permit  the 
parly  to  make  use  of  it  as  a  defence ;  when  he  has  given  up  all  his  effects,  it  would 
be  cruel  to  charge  him  from  a  neglect  in  the  attorney  ;  the  necessary  consequence  of 

(r)  Holland  v.  Johnson,  4  T.  R.  695.  Holland  v.  Richards  and  Gardley  v.  Burgess, 
T.  32  G.  3,  ibid,  in  Notes. 

(a)  Vid.  Forbes  v.  Lord  Middleton,  Str.  1242,  and  IFilleU  v.  Atterton,  Bl.  35. 


774  BUCK    t'.  NURTON 


1  BOS.  &  PUL  S3. 


which  would  be,  that  he  must  go  to  gaol.     In  ail  cases  of  fair  bankruptcy,  we  think 
the  party  should  have  an  opporluiiity  of  taking  advantage  of  it. 
llule  absolute  on  payment  of  costs. 

[53]    Buck,  on  the  joint  and  .several  demises  of  Whalley  Clerk  and  Wife, 

V.  NuRTON.     June  22d,  1797. 

[Referred  to,  Cuthhert  v.  Robimon,  1882,  51  L.  J.  Ch.  241.] 

Lands  usually  occupied  with  a  house,  will  not  pass  under  a  devise  of  "a  messuage, 
with  the  appurtenances,"  unless  it  clearly  appears  that  the  testator  meant  to  extend 
the  word  "appurtenances"  beyond  its  technical  sense  (a). 

This  was  an  ejectment  to  recover  sixty-four  acres  and  a  half  of  land,  consisting  of 
a  park,  meadow  land,  pasture  land,  and  orchards,  tried  before  HnUer  J.  at  the  last  Lent 
assizes  for  the  county  of  Somerset,  when  the  Jury  found  a  verdict  for  the  Plaintitf, 
subject  to  the  opinion  of  this  Court  upon  the  following  ease  : 

Ldward  Clarke,  deceased,  being  seised  (among  other  things)  of  the  premises  in  ques- 
tion, did,  by  his  last  will  duly  executed,  and  bearing  date  the  tir.st  day  of  November  in 
the  year  of  our  Lord  1794,  devise  (amongst  other  things)  as  follows: 

"  I  give  and  devise  unto  my  trusty  and  well-beloved  friend  .John  Nurtou,  of 
Milverton  in  the  county  of  .Somerset  aforesaid.  Gentleman,  (and  who  was  acting  for 
the  testator,  at  his  death,  as  his  steward,)  his  heirs  and  assigns,  all  that  messuage  and 
farm  called  Blagroves,  and  the  several  pieces  and  parcels  of  land  therewith  held  and 
enjoyed,  situate,  lying,  and  being  in  the  parish  of  Milverton  aforesaid,  and  now  in  the 
occupation  of  Jonas  Chorley  ;  also  all  that  close,  jiiece  or  parcel  of  meadow  or  marsh 
ground,  called  Great  Crook,  situate,  lying,  and  being  in  the  parish  of  Bawdripp  in  the 
said  county  of  Somerset,  and  now  in  the  occupation  of  John  and  Richard  Langdon  ; 
to  hold  the  said  messuage  or  tenement  and  farm,  lands,  hereditaments,  and  premises, 
with  their  respective  appurtenances,  unto  the  said  John  Nurton,  his  heirs  and  assigns 
for  ever." 

Having  then  given  certain  legacies  and  annuities,  he  further  gives  and  devises  as 
follows  ; 

"I  give  and  devise  unto  my  good  friend  and  relation  Elizabeth  Whalley,  wife  to 
the  said  Thomas  Sedgwick  Whalley,  (the  .said  Elizabeth  Whalley  being  one  of  the 
coheirs  of  the  testator,)  all  that  my  capital  mansion-house  wherein  I  now  live,  and 
the  lands  and  grounds  thereto  belonging,  and  therewith  held  and  enjoyed,  with  the 
appurtenances  :  and  also  all  that  my  manor  or  lordship  of  Chipley,  and  all  others  ray 
manors  or  lordships,  messuages,  farms,  lands,  tenements,  hereditaments,  &  premises, 
as  well  freehold  or  fee-simple,  as  cofiyhold  and  customary,  whereof  I  have  a  disposing 
power;  except  the  messuage  or  [54]  tenement,  and  farm,  lands,  heieditaments,  and 
premises  hereinbefore  devised  to  the  said  John  Nurton,  situate,  lying,  and  being  in 
the  said  county  of  Somerset,  or  elsewhere  in  the  kingdom  of  Great  Britain  ;  to  hold 
the  same  unto  the  said  Elizabeth  Whalley,  for  and  duiing  the  term  of  her  natural  life, 
to  and  for  her  sole  and  separate  use,  with  power  for  the  said  Elizabeth  Whalley  to  cut 
and  fell  limber  for  the  necessary  repairs  of  the  said  premises  only:  and  from  and 
immediately  after  her  decease,  I  give  and  devise  my  said  ca|)ital  mansion-house, 
manors,  messuages,  farms,  lands,  tenements,  hereditaments,  and  premises,  with  the 
appurtenances,  unto  the  said  .John  Nurton,  his  heirs  and  assigns  for  ever:  also  I  give, 
devise,  and  bequeath  unto  the  said  Elizabeth  Whalley,  all  my  leasehold  messuages  or 
tenements,  lands,  and  premises,  in  the  said  county  of  Somerset,  or  elsewhere;  to  hold 
unto  the  said  Elizabeth  Whalley  for  so  many  years  of  my  term,  estate,  and  interest 
therein  as  shall  run  out  and  expire  in  her  lifetime,  to  and  for  her  own  sole  and  sejiarate 
use  and  benefit :  and  from  and  immediately  after  her  decease,  I  give,  devise,  and 
bequeath  the  same  leasehold  messuages,  or  tenements,  lands,  and  premises  unto  the 
said  John  Nurton,  his  executors,  administrators,  and  assigns,  for  all  the  residue  of  ray 
term,  estate,  and  interest  that  shall  be  therein  then  to  come  and  unexpired.  And  it 
is  my  express  will  and  desire,  and  I  do  hereby  direct,  that  the  said  John  Nurton  shall 
hold  and  enjoy  my  said  capital  mansion-house,  with  the  appurtenances,  for  the  space 

(a)  Vide  Ongley  v.  Chambers,  1  Bing.  483,  498. 
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of  one  year  next  after  my  death.  I  give,  devise,  and  bequeath  unto  the  said  Thomas 
Sedgwick  Whaliey,  in  case  he  shall  survive  his  wife,  the  said  Elizabeth  Whalley,  the 
sum  of  one  thousand  pounds,  to  be  issuing  and  payable  out  of  the  estates  hereinbefore 
devised  to  the  said  Elizabeth  Whalley  for  life,  and  to  be  paid  by  the  said  John  Nuiton 
at  the  end  of  twelve  calendar  months  next  after  her  death.  All  the  rest,  residue,  and 
remainder  of  mj'  personal  estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever,  after  payment  of  all  my  just  debts,  funeral  expences,  and  legacies 
hereby  given,  I  give,  devise,  and  bequeath  unto  the  said  John  Nurton,  his  executors, 
administrators,  and  assigns.  And  I  do  hereby  make,  constitute,  and  appoint  him,  the 
said  John  Nurton,  whole  and  sole  executor,  of  this  my  will,  hereby  revoking  all  former 
wills  by  me  at  any  time  heretofore  made  ;  and  do  make  and  declare  this  to  be  and 
contain  my  last  will  and  testament." 

[55]  The  testator  died  on  the  28th  of  March  1796,  having  for  many  years  previous 
to  and  at  his  death  con.?tantly  occupied  all  the  premises  above  mentioned,  (which  were 
enumerated  in  a  schedule  prefixed  to  the  case,)  with  his  said  capital  mansion-house, 
and  the  gardens  and  pleasure-grounds  of  Chipley  ;  which  include  the  parlour-garden, 
the  herb-garden,  the  pond-garden,  the  old  house-garden,  the  arbour-garden,  the 
shrubbery,  the  lime-tree  grove,  and  a  court  adjoining,  and  the  public  and  private 
walks  or  roadways,  one  of  the  latter  of  which  was  through  the  park  to  Chipley 
House,  besides  a  back  court,  and  other  curtilages. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  lessors  of  the  Plaintiflf, 
or  any  of  them,  were  entitled  to  recover  all  or  any,  and  what  part  of  the  above-named 
premises ;  and  whether  they,  or  any  of  them,  passed  to  John  Nurton  by  the  clause 
which  directs  that  he  is  to  have  the  mansion-house,  with  the  appurtenances,  for  a  year 
after  the  testator's  death  1 

Le  Blanc  Serjt.  for  the  Plaintiff.  The  1st  question  is.  What  is  the  true  signification 
of  the  word  "appurtenances?"  the  2d,  What  is  the  intention  of  the  testator,  as  it 
appears  on  the  face  of  the  wilH  The  strict  technical  sense  of  the  word  "appurten- 
ances "  is  confined  to  buildings,  curtilage,  and  garden  belonging  to  the  house.  In  old 
times  indeed,  there  was  a  question  as  to  the  latter.  A  devise  of  a  messuage  with  the 
appurtenances,  does  not  include  lands  usually  occupied  with  the  house  :  only  such  as 
are  immediately  necessary  to  the  enjoyment  of  it.  Bro.  Abr.  Feofl'ment  of  Lands, 
pi.  53.  Bettisworth's  case,  2  Co.  32.  Hearne  v.  Allen,  Cro.  Car.  57.  Hutton,  85,  S.  C. 
This  last  case  was  on  a  will,  the  two  former  were  on  deeds.  But  notwithstanding  the 
general  rule,  if  it  appear  to  be  the  obvious  intention  of  the  testator,  that  lands  generally 
occupied  with  the  house  should  pass,  the  Court  would  construe  the  word  "appurten- 
ances," contrary  to  its  strict  technical  sense,  so  as  to  carry  the  lands  to  the  Defendant. 
The  testator  here  was  possessed  of  a  mansion-house,  together  with  parcels  of  land, 
amounting  to  about  sixty-four  acres  and  a  half ;  there  were  gardens,  shrubberies,  public 
walks  and  ways,  which  might  well  come  under  the  word  "appurtenances,"  and  it  is  not 
contended  by  the  lessors  of  the  Plaintiff"  that  they  did  not  pass :  they  were  sufficient 
to  satisfy  the  word  "appurtenances,"  without  the  additional  lands.  The  testator  was 
well  aware  of  the  distinction  between  appurtenances  to  the  mansion-house,  and  lands 
occupied  with  the  mansion-house ;  for  in  every  clause,  except  the  last,  (which  is  the 
one  in  question,)  he  describes  the  particular  [56]  premises  which  are  intended  to  pass, 
and  afterwards  adds  the  word  "appuitenances."  So  in  the  devise  to  E.  Whalley  the 
words  are,  "ail  that  my  capital  mansion-house  wherein  I  now  live,  and  the  lands  and 
grounds  thereto  belonging,  and  therewith  held  and  enjoyed,  with  the  appurtenances  ;" 
but  in  the  last  or  directory  clause,  when  he  takes  out  of  the  devise  to  E.  Whalley  what 
was  intended  to  be  given  to  the  Defendant  for  a  year,  he  drops  the  words  which  describe 
the  lands  occupied,  and  says  only,  "  mansion-house,  with  the  appurtenances."  Besides, 
it  is  to  be  considered  that  the  Defendant  had  been  steward  to  the  devisor,  and  was  by 
will  appointed  his  executor ;  it  was  necessary,  therefore,  that  he  should  have  access  to 
all  the  papers  of  the  devisor,  with  as  much  facility  as  possible  :  this  could  be  best 
aflfoi'ded  him  by  the  devise  of  the  mansion-house  for  a  year,  with  what  was  necessary 
to  its  actual  enjoyment;  but  a  beneficial  interest  in  the  lands  round  it  could  not  come 
within  the  same  view. 

Williams  Serjt.  for  the  Defendant.  It  is  manifest  from  the  will,  that  every  thing 
was  meant  to  pass.  If  that  intent  can  be  shewn,  it  is  admitted  that  the  words  are 
large  enough.  But  some  cases  may  be  cited,  to  shew  that  ex  vi  termini  more  will 
pass  by  the  word  "appurtenances"  than  has  been  stated  on  the  other  side.    In  Higham 
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V.  Baker,  Cro.  Eliz.  16,  Atidersoii  Ch.  J.  pays,  "That  land  shall  pass  as  pertaining  to  a 
house  which  hath  been  occupied  with  it  by  llie  space  of  ten  or  twelve  years;  for  by 
that  time  it  huth  gained  the  name  of  parcel,  or  belonging,  and  shall  pass  with  the 
bouse  by  that  name  in  a  will  or  leases."  The  same  doctrine  is  laid  down  in  Loft  v. 
Baker,  2  Roile's  Rep.  347.  So  by  the  case  of  Yates  v.  Clincard,  Cro.  Eliz.  704,  it 
appears,  that  lands  may  pass  under  the  words,  "house,  with  the  appurtenances."  In 
Boorker  v.  Samford,  Cro.  Eliz.  113,  a  devise  of  a  "tenement,  with  the  aijpurtenances, 
in  which  H.  B.  dwelleth  in  Ebley,"  was  held  to  pass  lands  out  of  EUley,  which  had 
been  used  with  the  tenement  by  the  space  of  sixty  years,  and  had  alw.ays  passed  by 
one  grant,  and  under  one  rent.  And  in  the  present  case  the  lands  in  question  had 
been  for  many  years  constantly  occupied  with  the  house.  The  strongest  case  in  favour 
of  the  Plainlifl'  is  Smiihfion  v.  Cage,  Cro.  Jac.  526  ;  but  that  was  a  case  of  surreiuier  of 
copyhold,  which  is  construed  as  strictly  as  a  deed.  But  even  there  the  orchards  were 
held  to  pass.  By  Uill  v.  Graimge,  Plowd.  Com.  170,  it  appears  that  the  terms  "apper- 
taining to  the  messuage  "  may,  even  in  a  deed,  signify  lands  usually  occupied  with  the 
messuage  (a)'.  As  to  the  question  of  intent,  it  has  been  said,  that  if  the  testator  had 
[57]  meant  the  lands  to  pass,  he  would  have  described  them  :  and  the  circumstance  of 
the  description  being  inserted  in  the  former  clause,  and  omitted  in  the  latter,  has  been 
relied  on.  But  the  words,  "house  with  the  appurtenances,"  in  the  directory  clause, 
refer  to  the  former  description,  anil  shew  that  the  Defendant  shoidd  take  in  the  same 
manner  as  E.  Whalley.  The  eases  of  Doe  v.  Collins,  2  Term  Ki'p.  498,  and  Blarkhorne 
V.  Edijleij,  1  P.  Wms.  600,  prove  that  very  little  is  sufficient  to  pass  lands  occupied 
with  the  house,  where  it  apptais  to  have  been  the  intention  that  they  should  pass. 

Le  Blanc  in  reply  was  stopped  by  the  Court. 

Eyre  Ch.  J.  I  have  no  doubt  U(ion  the  case,  unless  it  be  with  respect  to  the 
orchards.  Lands  will  not  pass  under  the  word  "appui  tenances"  taken  in  its  strict 
technical  sense:  they  will  pass  if  it  appears  that  a  larger  sense  was  intended  to  bo 
given  to  it.  If  the  Courts  had  always  adhered  to  this  line  of  construction,  many 
reported  cases  would  not  now  disgrace  the  books.  Every  testator  ought  to  be 
supposed  to  take  legal  words  in  a  legal  sense,  uidess,  according  to  the  marginal  note 
to  the  case  in  Hobait(a)''^,  there  be  <lemonstialion  plain  of  an  intent  to  use  them  in  a 
difl'ereiit  sense.  In  the  former  pait  of  the  will  there  is  a  devise  of  a  house  with  lands 
in  terms  exfiress,  to  which  is  added,  "with  the  appurtenances,"  in  order  to  comprize 
all  which  might  not  fall  within  the  desciiption.  Tlien  follows  a  declaration  that  the 
Defendatit  sliall  have  for  one  year  something  which  was  included  in  the  above  devise. 
The  testator  must  be  supposed  to  have  iniderstood  what  he  was  talking  about.  If  he 
had  intended  to  have  given  the  whole,  the  words  were  before  him,  and  he  ought  to 
have  used  them.  Suppose  there  had  been  nothing  stated  to  let  ns  into  the  intention 
of  the  testator,  but  the  mere  devise  to  the  Defendant,  we  must  have  examined  what 
was  occupied  by  the  testator  ;  atid  if  we  had  found  a  house  situated  in  a  park  which  had 
always  been  occupied  with  it,  and  was,  as  it  were  an  integral  part  of  the  thing,  this 
might  have  proved  the  intention  of  the  testator  to  pass  the  whole  together.  There, 
if  nothing  to  the  contrary  had  appeared,  we  might  have  supposed  the  testator  to  have 
used  the  word  "appurtenances"  in  a  sense  different  from  its  technical  sense.  But 
this  is  not  that  case.  It  is  true  that  the  premises  were  occupied  for  a  considerable 
time  together  with  the  house  :  but  first,  the  whole  of  the  j)remises  are  not  necessarily 
connected  ;  in  the  next  place,  there  is  heie  solid  ground  to  argue,  that  the  testator 
[58]  understood  the  meaning  of  the  words  employeil  in  the  devise,  having  sometimes 
used  the  word  "lands"  as  a  part  of  the  description,  and  sometimes  drupt  it.  The 
Defendant  being  the  testator's  executor,  and  having  been  his  steward,  atl'ords  a  fair 
ground  of  argument.  The  testator  gave  bira  the  exclusive  enjoyment  of  the  mansion- 
house,  "with  the  appurtenances,"  for  one  3'ear  only,  after  having  devised  the  mansion- 
house  and  lands  also  "  with  the  appurtenances,"  to  Mrs.  E.  Whalley  for  her  life,  with 
remainder  to  the  Defendant.     Now  with  what  view  was  this  done?     Most  probably 

(a)'  Land  may  be  said  to  be  appertaining  to  an  house,  as  well  in  the  King's  case, 
as  of  a  common  person,  where  it  bath  been  let  and  occupied  together  by  a  convenient 
time.     Jennings  v.  Lake,  Cro.  Car.  168.     Vide  etiam  Co.  Entr.  384.     Dyer,  362. 

(o)2  Hob.  33.  The  note  is — No  man  shall  shew  me  a  case  in  law,  where  by 
purchase  by  devise  to  an  heir,  any  may  take  that  is  not  heir  indeed,  without  declara- 
tion plain. 
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for  the  convenience  of  the  Defendant  in  the  execution  of  the  duly  imposed  upon  him. 
The  general  intent,  therefore,  as  collected  from  the  devise,  and  the  relation  in  which 
the  devisee  stood  to  the  testator,  does  not  call  upon  us  to  go  beyond  the  strict  rule 
in  construing  the  technical  word  "appurtenances." 

Heath  J.  I  am  of  the  same  opinion.  We  ought  to  adhere  to  the  strict  technical 
sense  of  the  word  "appurtenances."  Fur  though  the  intention  is  not  clearly  expressed, 
why  the  Defendant  should  have  the  mansion-house  at  all,  yet  it  appears,  that  he  was 
executor  and  residuary  legatee  ;  and  as  such  was  intitled  to  the  stock,  the  arrears  of 
the  rent,  the  furniture,  &c.  A  year's  occupation  therefore  was  given  him,  to  settle 
his  accounts,  and  collect  what  belonged  to  him.  He  ought  to  have  the  house,  and 
what  comes  within  the  strict  sense  of  the  word  "appurtenances."  Besides,  this  may 
be  distinguished  from  the  cases  cited,  for  it  is  a  separation  of  the  premises  for  a  year 
only,  whereas  in  some  of  the  other  cases  it  was  for  a  great  length  of  time,  and  in  some 
peipetual,  which  might  induce  the  Court  to  lean  against  it. 

ROOKE  J.     I  am  of  the  same  opinion. 

The  postea  to  be  delivered  to  the  Plaintiff  for  all  the  premises  except  the  orchards. 


Morgan  Assignee  of  the  Sheriff  v.  Sargent  one  of  the  Bail  of  Owen. 
June  27th,  1797. 

If  a  declaration  on  a  bail-bond  conclude  :  "  Whereby  an  action  hath  accrued  to  the 
Plaintiff  to  demand  and  have  of  the  principal "  (instead  of  the  bail),  and  state  non- 
payment by  the  principal ;  it  is  bad  on  a  special  demurrer. 

The  declaration,  after  stating  the  writ,  the  arrest,  the  non-appearance,  and  the 
assignment  of  the  bail-bond,  proceeded  thus:  "By  reason  of  which  said  premises,  and 
by  force  of  the  statute,  &c.  an  action  hath  accrued  to  the  said  T.  Morgan  as  [59] 
assignee,  &c.  to  demand  and  have  of  the  said  T.  Owen  the  said  sum  of  401.  above 
demanded.  Nevertheless  the  said  T.  Owen,  although  often  required,  hath  not  paid," 
&c.  inserting  Owen's  name  for  that  of  the  defendant. 

To  this  there  was  a  special  demurrer,  assigning  for  cause  that  "it  is  not  aveired, 
or  shewn  in  or  by  the  said  declaration,  that  the  said  R.  Sargent  hath  been  guilty  of 
any  breach  of  the  condition  ;  that  it  no  where  appears  that  the  said  R  Sargent  hath 
neglected  or  refused  to  pay  the  money,  or  that  payment  thereof  has  ever  been 
demanded  of  the  said  R.  Sargent ;  and  that  no  sufficient  cause  of  action  is  any  where 
stated  or  shewn  to  have  arisen,  or  accrued  to  the  said  T.  Morgan  against  the  said 
R.  Sargent." 

Joinder  in  demurrer. 

Shepherd  Serjt.  in  support  of  the  demurrer.  It  is  consistent  with  the  allegations 
in  the  declaration,  that  R.  Sargent  may  have  paid  the  money ;  the  latter  part  of  the 
declaration  cannot  be  rejected,  for  there  never  was  a  declaration  on  a  bail-bond  ending 
with  a  statement  of  the  assignment ;  and  the  Court  cannot  substitute  R.  Sargent  for 
T.  Owen. 

Marshall  Serjt.  contn'i.  The  special  demurrer  ought  to  have  alleged  that  the 
declaration  had  stated  non-payment,  by  T.  Owen  instead  of  R.  Sargent;  and  the 
averment  in  the  beginning  of  the  declaration,  "owes  to,  and  unjustly  detains," 
sufficiently  shews  a  cause  of  action  and  non-payment  by  the  Defendant. 

Shepherd  in  reply.  The  averment  in  the  beginning  of  the  declaration  is  a  mere 
conclusion  of  law,  and  only  shews  that  the  debt  was  once  owing;  but  the  Plaintiff 
must  shew  how  it  is  owing,  and  that  there  is  a  debt,  and  detainer  at  the  time  of  the 
action  brought. 

Eyre  Ch.  J.  Is  it  not  shewn  that  the  debt  and  detainer  were  existing  at  the 
time  of  the  declaration,  since  the  record  begins  with  "  was  summoned  to  answer  J.  M. 
in  a  plea  that  he  render  to  the  said  J.  M.  401.  which  he  owes  to,  and  detains,"  &c.  1 
You  must  argue  it  as  a  mere  point  of  form  ;  if  you  attempt  to  argue  on  the  substance, 
you  must  fail.  This  is  a  slip  in  form  ;  but  it  is  always  the  best  way  to  make  the  party 
pay  for  this  kind  of  slip,  if  advantage  is  taken  of  it  by  special  demurrer.  Infinite 
mischief  has  been  produced  by  the  facility  of  the  Courts  in  overlooking  these  errors  : 
it  encourages  carelessness,  and  places  ignorance  too  much  upon  a  footing  with  know- 
ledge among  those  who  practise  the  drawing  of  pleadings.  The  averment  of  "often 
C.  P.  IV.— 25* 
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requested  "  is  [60]  an  established  form,  and  I  think  a  necessary  form  :  had  the  Courts 
even  determined  it  to  be  substance,  I  should  have  had  no  objection  ;  for  many  actions 
might  have  been  avoided,  if  request  had  actually  been  made.  The  party,  if  he  will 
not  amend,  but  will  join  in  demurrer,  must  pay  for  his  blunder. 

The  other  Judges  assenting, 

Judgment  for  the  Defendant. 


Sabine  v.  Elizabeth  Johnstone.    June  28th,  1797. 

If  a  replication  to  a  plea  in  abatement  of  the  wiit  begin,  "that  the  said  declaration 
ought  not  to  be  quashed,"  but  conclude  properly,  it  is  well  enough  ;  for  such  words 
may  be  rejected  as  surplusage. 

Assumpsit. — Plea  in  abatement  of  the  writ:  That  Eliza  Allen  Johnstone,  who  is 
impleaded  by  the  name  of  Elizabeth  Johnstone,  was  baptised  by  the  name  of  Eliza 
Allen,  and  had  always  been  called  and  known  by  the  name  of  Eliza  Allen,  without 
this,  that  she  had  ever  been  called  or  known  by  the  name  of  Elizabeth  :  and  prays 
judgment  of  the  writ.  Replication  :  That  the  said  declaration  ought  not  to  be 
quashed,  by  reason  of  any  thing  in  the  said  plea  above  alleged  :  because  the  said 
Eliza  Allen  Johnstone,  who  now  apjiears  to  the  original  writ  and  declaration,  is  the 
same  peison  against  whom  the  Plaintifl'  sued  out  his  writ,  and  was  at  that  time,  and 
still  is,  called  and  known,  as  well  by  the  name  of  Elizabeth  as  by  the  christian  name 
of  Eliza  Allen.  Concluding  to  the  country.  To  this  there  was  a  special  demurrer, 
assigning  for  cause  :  That  the  Plaintiff  in  his  replication  has  not  shewn  any  reason 
"why  the  said  writ  of  the  said  Plaintiff,  of  which  the  said  Eliza  Allen  hath  above 
prayed  judgment,  should  not  be  quashed  :  but  on  the  contrary  thereof  hath  alleged 
that  his  said  declaration  ought  not  to  be  quashed  ;  to  which  said  declaration  the  said 
Eliza  Allen  hath  not  pleaded,  nor  is  she  bound  to  plead  ;  inasmuch  as  the  said  declara- 
tion cannot  be  good  or  sufficient  in  law,  if  the  said  writ  of  the  said  Plaintiff  is 
quashed:  and  for  that  the  matter  alleged  by  the  Plaintiff  in  his  replication  should, 
if  true,  have  been  pleaded  in  support  of  his  said  writ,  aud  not  of  his  said  declara- 
tion," &c. 

joinder  in  demurrer. 

Marshall  Serjt.  in  support  of  the  demurrer.  It  is  a  principle  in  pleading,  that 
the  consequence  intended  lo  be  drawn  by  one  parly  must  be  excluded  by  the  answer 
of  the  other.  Here  the  Defendant  says,  that  she  is  miscalled  in  the  writ,  aud  that  it 
ought  to  be  quashed.  The  Plaintiff  in  reply  says,  that  the  declaration  ought  [61]  not 
to  be  quashed,  though  the  Defendant  has  not  alleged  that  it  ought.  Suppose  a  judg- 
ment that  the  declaration  should  be  quashed,  yet  the  writ  would  remain,  and  then 
the  Plaintiff  could  not  bring  a  new  action  :  for  he  must  delcare  on  the  same  writ  as 
long  as  it  remains.  Now  if  he  declared  on  the  same  writ,  in  the  same  manner,  the 
same  objection  would  lie  ;  and  if  in  a  different  manner,  there  would  be  a  variance 
between  the  writ  and  the  declaration. 

Runninglon  Serjt.  contra  was  stopped  by  the  Court. 

Eyre  Cb.  J.  I  think  the  rules  of  pleading  ought  to  be  maintained  ;  but  I  cannot 
but  consider  this  as  a  fiivolous  objection.  The  plea  is  right  in  praying  that  the  writ 
mav  be  quashed  ;  and  the  replication  is  right :  it  is  an  answer  by  matter  of  fact,  and 
not  by  matter  of  law  :  it  states  that  the  Plaintiff  was  called  and  known  by  one  name 
as  well  as  the  other,  and  concludes  to  the  country.  If  the  Plaintiff  had  [irayed  judg- 
ment, "  if  the  declaration  ought  to  be  quashed,"  it  might  have  altered  the  case  ;  but 
the  answer  on  which  the  Plaintiff  has  relied,  is  an  answer  of  fact.  Then  what  is  the 
consequence?  If  that  fact  bad  been  tried,  and  found  for  the  Defendant,  the  judgment 
would  have  followed  the  prayer  of  the  plea.  As  to  the  beginning  of  the  replication, 
it  does  not  signify  whether  it  says  that  the  declaration  or  the  writ  ought  to  be  quashed, 
or  whether  it  says  neither.  If  the  Plaintiff  had  simply  replied;  That  the  Defendant 
was  called  and  known,  &c.  and  concluded  to  the  country,  it  would  have  been  sufficient, 
and  the  issue  would  have  been  well  joined.     It  is  therefore  a  surplu.sage  form. 

Heath  J.     Of  the  same  opinion. 

KooKE  J.     Of  the  same  opinion. 

Judgment  for  the  Plaintiff. 
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Meddowscroft  one,  &c.  v.  Sutton  and  Another,  Executors  of  Bowen. 

July  30th,  1797. 

If  bail  be  served  with  process  on  his  recognizance,  and  die  before  the  quarto  die  post, 
and  fresh  process  issue  against  his  executors  ;  they  have  until  the  quarto  die  post 
of  the  second  writ  to  surrender  the  principal  {ay. 

Bowen  was  served  with  an  attachment  of  privilege  on  a  recognizance  of  bail,  but 
died  before  the  quarto  die  post ;  until  which  day  he  had  time  to  surrender  the  principal  ; 
the  Plaintiff  then  served  the  Defendants  with  an  attachment  of  privilege,  and  before 
the  quarto  die  post  of  that  writ  the  principal  was  surrendered. 

Sbepherd  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  proceedings  against 
the  Defendants  should  not  be  staid,  on  payment  of  costs; 

[62]  Cockell  Serjt.  shewed  cause.  The  surrender  was  insufficient.  Bowen's  death 
made  no  difference  :  his  executors  could  not  be  in  a  better  situation  than  himself,  and 
the  principal  should  have  been  surrendered  by  the  quarto  die  post  of  the  first  writ. 

Shepherd  Serjt.  coutia.  The  bail  could  not  be  fixed  until  the  fourth  day  after  the 
return  of  the  writ ;  now  he  died  on  the  first  day  :  if  he  had  lived  he  might  have 
relieved  himself ;  the  executors  therefore  are  not  sued  as  the  executors  of  bail  fixed  in 
his  lifetime  and  must  be  in  the  same  situation  as  if  no  action  had  been  brought  against 
their  testator.  Hoare  v.  Mingay,  2  Sir.  91.5.  Though  the  staying  proceedings  on  a 
surrender  before  the  quarto  die  post  was  formerly  ex  gratia,  it  is  now  become  a  matter 
of  right. 

Per  Curiam  (after  looking  into  the  case  of  Hoare  v.  Mingay).  The  case  in  Strange 
has  established  this  rule:  That  if  the  principal  is  suirendered  within  four  days  after 
the  return  of  that  writ  in  which  there  is  an  effectual  proceeding,  it  is  sufficient.  The 
former  suit  was  as  much  done  away  in  this  case  by  Bowen's  death,  as  in  Hoare  v.  Mingay, 
by  the  action  being  brought  in  the  wrong  court :  the  sufficiency  of  the  surrender 
within  the  quarto  die  post,  is  a  privilege  to  the  party  sued,  to  which  the  executors 
of  the  bail  are  as  much  iutitled  as  the  bail  himself. 

Rule  absolute. 

Ex  PARTE  AnSELL  AND  ANOTHER.      July  5th,  1797. 

If  an  annuity-deed  contain  a  proviso  that  the  grantor  shall  repurchase,  the  memorial 
of  such  deed  must  state  the  proviso  and  the  terms  and  conditions  of  redemption ; 
if  it  only  refer  ta  the  deed,  and  state  the  annuity  to  be  redeemable  "on  such  notice, 
terms,  and  conditions  as  are  therein  expressed,"  it  does  not  sufficiently  comply  with 
the  17  G.  3,  c.  26,  s.  1  {af. 

C.  Ansell  and  S.  W.  Fores  granted  an  annuity  to  E.  Boulton,  and  gave  a  bond, 
warrant  of  attorney,  and  annuity-deed  to  secure  it.  The  deed  contained  a  proviso  of 
redemption.  The  memorial  stated  the  bond  and  warrant  of  attorney  properly,  but 
described  the  proviso  of  redemption  as  follows  :  "and  in  the  same  indenture  is  con- 
tained a  certain  proviso  or  agreement,  impowering  the  said  C.  Ansell  to  repurchase 
the  said  annuity  upon  such  notice,  terms,  and  conditions  as  are  therein  expressed." 

Williams  Serjt.  on  the  part  of  the  grantors,  on  the  first  day  of  Easter  Term,  obtained 
a  uile  to  shew  cause,  why  the  "bond,  the  warrant  of  attorney,  and  the  deed,  should 
not  be  delivered  up  to  be  cancelled." 

[63]  The  ground  of  his  motion  was,  that  the  memorial  had  set  forth  the  proviso 
of  redemption  in  too  general  a  way  {of.     He  cited  Sfeadman  v.  Purchase,  6  T.  R.  737, 

{ay  Vide  Wilkinson  v.  Vass,  8  T.  R.  422.     Byrne  v.  Aguilar,  3  East,  306. 

{af  Vide  Glasse  v.  Mount,  7  T.  R.  391.  Desenfans  v.  O'Bryen,  3  East,  559. 
Dickenson  v.  Boyne,  post,  335.  Defaria  v.  Slurt,  2  Taunt.  225.  Jackson  v.  Milsington, 
6  Tautit.  189.  Bleamirc  v.  Barfoot,  6  Taunt.  504,  509.  Doe  d.  Mason  v.  Phillips  5  M 
&  S.  369. 

{af  Another  objection  to  the  memorial  was  taken  by  Williams  Serjt.  viz.  that  it 
was  therein  stated,  that  the  consideration  was  paid  by  "E.  Boulton  or  her  solicitor," 
in  the  alternative;  and  for  this  was  cited  the  opinion  of  Loid  Loughborough,  in  Duke 
of  Bolton  V.  Williams,  4  Bro.  Chan.  Gas.  309,  where  it  is  said,  that  "  the  actual  mode 
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to  shew  that  a  mcmoianiiiini  indorsed  on  the  (!ec(],  impoiliiig  that  the  grantor  might 
redeem  on  terms,  must  be  inserted  in  the  memorial :  and  AppUhy  v.  Smith,  W.  37  (i.  3, 
in  Scacc,  whore  it  was  held  equally  necessary,  though  the  proviso  was  contained  in 
the  body  (i)  of  the  deed. 

Shepherd  Serjt.  shewed  cause.  Though  it  has  been  held  that  a  proviso  of  redemp- 
tion ought  to  be  inserted  in  the  memorial,  it  has  never  been  doemed  necessary  to 
state  it  verbatim.  A  proviso  of  redemption  is  a  part  of  the  consideration,  and  there 
is  a  difference  between  the  first  clause  which  relates  to  setting  out  the  deed,  and  the 
second  clause  which  relates  to  setting  out  the  consideiation.  The  former  rc(iuires 
the  day  of  the  month  and  year  when  the  deed  bears  date,  with  other  [jarliculars  to 
be  specified  ;  the  latter  only  a  general  description.  Unless  this  be  sufficient,  the 
whole  deed  must  be  set  out;  the  days  of  payment  and  the  remedy,  as  whether  by 
distress  or  otherwise.  The  clause  of  redemption  is  stated  generally,  referring  to  the 
deed  for  particulars. 

Williams  in  support  of  the  rule.  The  proviso  of  redemption  forms  part  of  the  terms 
of  the  agreement  on  which  the  annuity  is  granted  :  and  there  is  no  difference  in  sense, 
whether  such  proviso  be  totally  omitted  in  the  memorial,  or  only  generally  inserted, 
as  in  the  present  case.  The  deed  is  in  the  custody  of  the  grantee ;  it  is  necessary 
therefore  that  the  memorial  should  contain  the  facts  essential  to  be  known  to  the 
grantor.  From  this  memorial  he  can  only  learn  that  he  has  the  power  of  redemp- 
tion, but  not  the  terms  on  which  he  can  redeem.  If  the  [64]  Courts  have  been  right 
in  insisting  that  the  memorial  must  state  the  proviso,  it  ought  also  to  contain  the 
terms. 

Eyre  Ch.  J.  If  the  17  Geo.  3,  c.  26,  had  gone  no  further  than  the  first  clause,  wo 
must  have  looked  to  the  import  of  the  words  of  that  clause  ;  and  the  practice  of  the 
Kegister  Counties.  There  they  enter  no  more  than  a  memorandum,  containing  the 
names  of  the  parties,  the  dates,  the  premises,  and  perhaps  the  consideration.  I  do 
not  know  how  ex  vi  termini  or  on  analogies  we  can  say  that  more  was  intended  here. 
The  Legislature  has  said  what  shall  be  inserted  ;  namely,  the  date,  the  names  of  the 
parties,  and  for  whom  they  are  trustees,  the  witnesses,  the  annual  sum,  the  name  of 
the  person  for  whose  lives  the  annuity  is  granted,  and  the  consideration  or  considera- 
tions. Now,  unless  under  the  word  "considerations,"  I  cannot  say  that  the  terms  of 
the  proviso  are  included.  I  should  incline  to  go  some  length  for  the  sake  of  general 
utility  to  decide  that  the  terms  must  be  set  out  in  the  memorial,  but  I  doubt  whether 
the  act  requires  it.  The  word  "considerations,"  in  the  act,  may  mean  mere  money 
considerations.  In  the  case  where  the  Courts  have  held  it  necessary  to  insert  the 
proviso  of  redemption  in  the  memorial,  it  has  been  indorsed  on  the  deed  :  and  has 
therefore  been  considered  either  as  a  separate  deed,  or  as  something  collateral  to  the 
deed  itself,  atid  essential  to  be  set  out  as  a  superadded  part  of  the  security.  In  the 
case  of  a  proviso  in  the  body  of  the  deed,  I  doubt  whether  on  the  general  idea  of  a 
memorial,  or  the  specific  description  of  it  in  this  act,  it  need  be  inserted.  I  am  not 
therefore  prepared  at  present  to  consider  this  memoi  iai  as  insutiicient.  It  is  a  memorial 
only,  not  a  copy  of  the  deed:  it  states  a  deed  for  securing  an  annuity  redeemable 
"on  the  terms  therein  expressed  :"  for  which  reference  may  be  had  to  the  deed  itself. 
Is  not  this  a  suthcient  compliance  with  the  words  of  the  act?  He  who  sees  an  annuity 
redeemable,  will  inquire  after  the  deed,  and  look  into  the  terms.  It  has  been  stated 
that  the  act  was  made  for  the  benefit  of  the  grantor,  who  has  parted  with  the  deeds  : 

and  manner  of  payment  is  necessary  to  be  stated  in  the  memorial;"  but  this  was 
agreed  to  be  a  mistake  in  the  report:  and  Eyre  Cb.  J.  said,  "That  the  deed  must 
express  by  whom  the  consideration  was  paid,  but  not  the  memorial."  Vide  also 
Dalmer  v.  Barnard,  7  T.  li.  246. 

(6)  See  also  to  this  effect  Harris  v.  ittapleton,  7  T.  It.  205.  But  where  an  agree- 
ment was  made  at  the  time  of  the  grant,  that  the  grantors  should  have  a  power  of 
redemption,  which  agreement  was  not  then  reduced  to  writing  ;  but  after  the  memorial 
had  been  inrolled,  was  indorsed  on  the  bond  ;  the  Court  of  K.  li.  were  of  opinion 
that  the  third  section  of  the  act,  which  requires  the  consideration  to  be  staled  in  every 
deed,  &c.  could  not  be  extended  to  a  power  of  redemption  intended  to  be  reserved  to 
the  grantor.  And  though  it  had  been  objected  for  the  Defendant,  that  such  an  agree- 
ment ought  to  have  been  stated  in  the  memorial,  the  Court  directed  the  counsel  for 
the  Plaintiff'  to  speak  to  another  point.     Dalmer  v.  Barnard,  7  T.  K.  250. 
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I  cannot  subscribe  to  that  proposition  :  it  was  made  for  the  benefit  of  mankind  in 
general,  that  the  world  might  know  the  nature  of  such  transactions,  and  the  parties 
be  restrained  by  a  sense  of  shame  from  entering  into  them.  The  policy  of  the  law 
would  be  amply  satisfied  by  a  memorial  like  the  present;  it  answers  all  substantial 
purposes,  for  it  cannot  be  necessary  to  load  it  with  the  full  contents  of  the  deed  which 
would  be  little  short  of  requiring  a  copy.  But  if  my  Brothers  should  be  of  a  different 
opinion,  I  should  wish  to  take  time  to  consider. 

[65]  BuLLER  J.  I  have  considerable  doubts  upon  this  question  ;  and  cannot  quite 
coincide  in  the  opinion  of  my  Lord.  I  should  sooner  say  that  the  proviso  need  not  be 
inserted  at  all,  than  that  it  should  be  inserted  in  this  general  way.  The  question  is, 
Whether  the  proviso  be  part  of  the  consideration  or  not?  Look  through  the  act.  It 
was  there  intended  to  include  money  considerations  only,  and  one  clause  actually  says 
"in  money  only."  If  then  the  word  "considerations"  means  money  considerations 
only,  a  proviso  is  not  within  the  terms  of  the  act.  But  the  point  has  been  already 
settled,  both  here  and  in  the  King's  Bench,  and  I  am  not  disposed  to  disturb  what 
has  been  settled  by  two  determinations,  though  the  act  does  not  appear  to  go  that 
length.  Having  got  thus  far,  that  the  word  "considerations"  includes  all  the  terms 
of  the  agreement,  the  remaining  question  will  be,  Whether  the  present  proviso  be 
sufficiently  stated  ?  I  admit  no  difference  between  the  case  of  a  pioviso  indorsed,  and 
a  proviso  in  the  body  of  the  deed.  They  are  both  parts  of  the  agreement.  So  in  a 
warrant  of  attorney  with  a  defeasance,  the  defeasance  is  a  part  of  the  instrument.  If 
then  the  proviso  is  to  be  taken  notice  of  at  all,  is  it  not  to  be  taken  notice  of  sub- 
stantially? The  act  in  my  opinion  was  made  for  the  benefit  of  the  grantor,  as  well 
as  the  public.  Let  us  see  then  if  this  memorial  be  sufficient  to  protect  the  grantor, 
against  any  improper  advantages  which  might  be  attempted.  He  knows  the  annuity 
to  be  redeemable,  but  the  deeds  are  in  the  hands  of  the  grantee.  Is  it  not  then 
material  for  him  to  know  the  terms  on  which  it  is  redeemable  :  as  whether  at  the  end 
of  three  or  at  the  end  of  seven  years?  Is  it  not  of  importance  that  he  should  have  it 
in  his  power  to  prove  all  the  material  facts  out  of  the  mouth  of  the  party  himself : 
that  he  may  be  able  to  come  to  the  Court,  state  the  specific  terms,  and  demand  the 
deed  on  compliance  with  the  proviso?  The  terms  therefore  not  being  inserted,  I 
think  the  proviso  insufficiently  stated,  and  if  so,  that  the  annuity  should  be  set  aside. 

Heath  J.  I  have  great  doubts  upon  the  question.  There  is  no  analogy  between 
the  register  acts  and  the  17  G.  3.  The  former  were  made  for  the  benefit  of  purchasers  : 
the  latter  to  throw  a  fence  about  the  grantors  of  annuities,  who  are  usually  incautio\is 
and  extravagant.  What  my  Brother  BuUer  has  said  appears  extremely  forcible, 
that  the  grantor  ought  to  know  the  precise  terms  on  which  the  annuity  is  redeemable  : 
he  would  otherwise  be  left  in  great  doubt  and  difficulty,  unless  he  has  kept  a  copy 
of  the  [66]  deed,  which  is  rarely  done.  As  it  has  been  held  necessary  to  register  a 
proviso,  it  must  be  shewti  on  what  terms  the  proviso  is  to  take  effect :  and  I  see  no 
diflerence  between  a  proviso  inserted  in  the  body  of  the  deed,  and  one  indorsed  on 
the  back  of  it. 

RoOKE  J.  I  am  inclined  to  think  the  memorial  insufficient.  The  proviso  is  a  part 
of  the  consideration.  Every  circumstance  in  favour  of  the  grantor  is  a  part  of  the 
consideration  ;  for  all  such  circumstances  form  the  ground  of  the  grant,  and  if  every 
such  circumstance  be  a  part  of  the  consideration,  it  should  be  so  specifically  stated, 
that  the  grantor  may  know  clearly  what  the  terms  of  the  agreement  are.  "On  the 
terms  therein  expressed,"  is  not  a  satisfactory  statement.  I  think  however  that  this 
matter  requires  further  consideration. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  We  have  conferred  with  all  the  Judges  on  this  question,  and  the  result 
is,  that  we  all  think,  that  where  an  annuity  is  redeemable,  the  terms  and  conditions 
of  redemption  ought  to  be  set  forth  in  the  memorial,  in  order  that  the  party  who  is 
to  have  the  benefit  of  such  redemption,  may  without  being  driven  to  any  compulsory 
means,  be  apprized  of  those  terms  and  conditions,  and  may  redeem  it  with  most  ease 
and  convenience  to  himself.     The  consequence  is  that  we  must  make 

The  rule  absolute  (a). 

(a)  When  this  matter  was  first  moved,  Williams  Serjt.  stated  that  no  action  had 
been  brought  ou  the  bond,  nor  any  judgment  entered  up  ou  the  warrant  of  attorney, 
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[67]    John  Scott  v.  Godwin.    July  5th,  1797. 

The  reversion  of  lands  demised  to  the  Defendant  for  years,  is  conveyed  to  A.  and  B. 
and  the  heirs  of  B.  in  trust  for  A.  and  his  heirs:  A.  declares  singly  on  a  covenant 
contained  in  the  lease,  and  after  setting  out  the  above  title,  without  averring  the 
death  of  B.,  states  himself  to  be  "  thereby  seised  of  the  reversion  in  his  demesne,  as 
of  fee."    This  is  bad  upon  demurrer  (a). 

This  was  an  action  on  a  covenant  contained  in  a  lease,  by  which  the  Defendant 
had  agreed  to  repair  certain  premises,  of  which  he  was  tenant,  at  his  own  costs  and 
charges. 

The  declaration  stated  in  substance  as  follows  :— That  one  Thomas  Grico  was 
seised  of  the  reversion  of  the  premises  in  question  in  his  demesne  as  of  foe,  subject  to 
a  mortgage  term  of  500  years,  which  term  was  subject  to  be  defeated,  and  was  defeated 
before  the  making  of  the  indenture  thereinafter  next  mentioned  ;  that  by  an  indenture 
made  between  the  said  Thomas  Grice  and  the  Defendant,  the  said  Thomas  Grice 
demised  the  premises  in  question  to  the  Defendant  for  a  term  of  twenty-one  years ; 
that  the  Defendant  covenanted  to  repair  at  his  own  costs  and  charges  ;  that  the 
Defendant  entered,  and  became  possessed,  and  that  the  said  Thomas  Grice  was  seised 
of  the  reversion  in  his  demesne  as  of  fee;  that  being  so  seised,  the  said  Thomas  Grice 
devised  the  said  reversion  to  his  son  and  died  :  that  the  son  together  with  certain 
persons  having  mortgage  claims  upon  the  premises  by  lease  and  release  conveyed  the 
said  reversion  to  John  Scott  and  Kubert  Scott,  "  to  have  and  to  hold  the  same  unto 
the  said  John  Scott  and  Robert  Scott,  to  the  only  proper  use  and  behoof  of  the  said 
John  Scott  and  Robert  Scott,  and  the  heirs  and  assigns  of  the  said  Robert  Scott  for 
ever,  but  nevertheless  as  to  the  estate  and  interest  of  the  said  Robert  Scott,  his 
heirs  and  assigns  therein,  in  trust  for  the  said  John  Scott,  his  heiis  and  assigns  for 
ever.  By  means  of  which  said  premises,  the  said  John  Scott  became,  and  was,  and 
still  is  seised  of  and  in  the  said  reversion  in  his  demesne  as  of  fee,"  &e.  That  although 
John  Scott  had  ever  since  the  said  reversion  came  to  him  by  assignment  as  aforesaid, 
kept  the  covenants  on  his  part,  yet  the  Defendant  had  broken  his  covenant  by  delivering 
up  the  premises  out  of  repair.     Damages,  &c. 

To  this  there  was  a  special  demurrer,  assigning  several  causes  (which  were  after- 
wards abandoned)  and  joinder  therein. 

Shepherd  Serjt.  for  the  Defendant.  I  shall  not  argue  the  special  causes  of  demurrer, 
but  rely  on  a  substantial  defect  on  the  record.  The  declaration  is  here  in  the  name 
of  one,  whereas  the  legal  estate  in  reversion  of  the  lands  in  question  belonged  to  John 
Scott  and  Robert  Scott,  as  joint  tenants  for  their  lives  ;  and  those  in  whom  the  legal 
estate  in  reversion  is  must  bring  the  action.  Now  John  and  Robert  Scott  may  be 
jointenants  for  their  lives,  although  [68]  Robert  had  a  several  inheritance.  Co.  Litt. 
182  a.  2  Black.  Coram.  181.  It  is  tine  that  the  interest  of  Robert  Scott  and  his 
heirs  was  in  trust  for  .John  Scott ;  but  that  can  make  no  difference  in  the  legal  estate, 
and  John  Scott's  estate  in  severalty  was  merely  equitable.  It  is  said,  Co.  Litt.  180  b. 
"that  joiotenants  must  jointly  implead,  and  jointly  be  impleaded  by  others."   Supposing 

but  cited  £.r  parte  Chester,  4  T.  R.  694,  to  shew  that  the  Court  had  nevei  Iheless  a 
jurisdiction,  The  Court  said  "that  every  warrant  of  attorney  entered  was  subject  to 
their  coginzance,  but  that  they  could  not  in  all  eases  order  all  the  proceedings  to  be 
cancelled,  because  they  were  void  by  the  1st  section  of  the  act."  So  in  Duke  of  Bolton 
v.  Williams,  4  Brown  Chan.  Cas.  310,  and  2  Vez.  jun.  154,  Lord  Loughborough  said, 
"The  courts  of  eomraon-law,  which  will  upon  their  general  jurisdiction  enter  into  the 
validity  of  the  warrant  of  attorney  or  judgment  upon  motion,  in  the  particular  applica- 
tion uiuler  the  act,  wdl  only  set  aside  the  judgment  or  execution,  or  vacate  the  warrant 
of  attorney  ;  but  the  jurisdiction  does  not  extend  to  ordering  the  bond  to  be  delivered 
up,  and  if  ever  done,  it  has  been  done  inadvertently."  Qu.  therefore,  Whether  the 
rule  in  the  present  case  was  not  made  absolute  in  the  form  in  which  it  was  moved 
through  inadvertence? 

See  these  cases  collected  and  digested  iii  Hunt  on  the  Annuity  Act,  2d  Edition, 
published  1796.     And  see  Si/momls  v.  Cobourne,  post,  482. 

(a)  Viile  Anderson  v.  Martindale,  1  Eist,  497.  Bbxain  v.  Hubbard,  5  Ei9t,  407,  411. 
IFyburd  v.  Tuck,  post,  458,  465.     Fetrie  v.  Bury,  3  B.  &  C.  353. 
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them  however  to  be  tenants  in  common,  still  they  must  join  in  this  action.  Co.  Litt. 
197  b.  There  is  a  distinction  between  actions  for  realty  and  actions  for  personalty; 
in  the  former,  the  parties  may  sever,  because  each  may  recover  his  share ;  but  in  the 
latter,  not.  Here  the  covenant  is  for  not  repairing,  in  which  case  damages  are  to  be 
given  ;  and  how  shall  each  have  his  damages  apportioned  ?  But  there  can  be  no 
doubt  of  John  and  Robeit  Scott  being  jointenants,  who  were  so  made  in  order  to  bar 
John  Scott's  wife  of  dower.  Besides  John  Scott,  as  assignee  of  the  reversion,  must 
bring  his  action  of  covenant  under  32  H.  8,  c.  34,  and  thereby  stands  in  the  same 
situation  as  the  lessor. 

The  covenant  therefore  must  be  considered  as  being  made  to  both  John  and  Robert, 
which  renders  it  impossible  for  John  to  bring  this  action  alone. 

Marshall  Serjt.  for  the  Plaiiiiiff.  First,  I  shall  contend  that  Robert  Scott  is  a  mere 
tiustee,  introduce  1  into  the  conveyance  to  preclude  John  Scott's  wife  from  having 
her  dower,  and  solely  for  the  benefit  of  John  Scott  the  cestuy  que  t'ust;  and  it  is 
now  a  settled  rule  of  law  that  an  estate  in  trust  merely  for  the  benefit  of  the  cestuy 
que  trust,  shall  not  be  set  up  against  him.  This  was  laid  down  bv  Lord  Mansfield, 
in  Lade  v.  Holfml,  3  Burr.  1416.  2  Bl.  428,  B.  N  P.  110,  and  Goodtitle  v.  Knot,  Cowp. 
46,  and  recognized  by  Lord  Kenyon,  in  Doe  v.  Staples,  2  T.  R.  696.  Now  the  difference 
between  the  case  in  Cowper  and  the  present  is,  that  the  former  was  the  case  of  a  cestuy 
que  tiust  with  a  mere  equitable  title  ;  this  is  the  case  of  a  cestuy  que  trust  having  the 
whole  interest  in  himstlt,  and  also  being  jointenant  of  the  legal  estate.  Secondly, 
Supposing  Rjbert  Scott  to  have  been  a  jointenant  with  an  interest  in  the  demised 
premises,  and  admitting,  that  regularly  jointenants  should  join  in  personal  actions 
aflTecting  their  joint  interest,  yet  the  Defendant  can  only  take  advantage  of  this 
ii regularity  by  plea  in  abatement,  Cora.  Dig.  Abatement,  E.  8,  which  cites  Bracton, 
1.  5.  De  Exceptionibus,  c.  25.  "  Competit  etiam  exceptio  dilatoiia  tam  ex  persona 
alterius  quara  petentis  ;  quia  sine  alio,  agere  non  potuit  per  se,  qui  tantundem  juris 
habet  quara  ipse  qui  petit;  ut  sunt  plures  partieipes,"  &e.,  and  then  instances  husband 
and  wife,  jointenants,  &c.  [69]  So  also  Fleta,  1.  6,  c.  38,  s.  3.  "Competit  etiam 
tenenti  exceptio  dilatoria  contra  petentem,  cum  solus  petat,  quod  cum  alio  pstere 
deberet;  sicut  unus  vel  una  cohasiedum  vel  vir  sive  uxor,  de  re  uxoria:"  and  Skin. 
12,  Anon.  This  shews  that  it  may  be  taken  advantage  of  by  plea  in  abatement;  to 
shew  that  it  must,  vid.  Com.  Dig.  Abatement,  E.  12.  "If  one  jointenant  or  joint 
merchant  sue  alone,  and  it  is  not  pleaded  in  abatement,  no  advantage  shall  be  taken 
of  it  in  evidence."  And  so  it  was  held  in  trover.  Skinn.  640,  Duchvray  v.  Dickinson; 
in  trespass,  Deering  v.  Moor,  Cro.  Eliz.  5-54  ;  in  trover  for  injuries  done  to  the  inheritance, 
Brown  v.  Hedges,  1  Salk.  290.  Blackburn  v.  Grove,  cited  Caith.  63  ;  in  trover  by  the 
assignees  of  a  bankrupt,  Nelthorpe  v.  Dorringtcm,  2  Lev.  113  ;  in  an  action  on  a  statute, 
by  one  of  several  joint-owners  of  a  ship,  Sands  v.  Child,  1  Salk.  31.  3  Lev.  35.  Skin. 
361  ;  in  trespass  for  seizing  the  Plaintiffs  goods,  L'Eglise  v.  Champanti,  2  Str.  820; 
and  in  debt  on  bond  against  one  of  several  joint  obligors,  JVhelpdale's  case,  5  Co.  119. 
Cahell  V.  Vaughan,  1  Vent.  34.  1  Sid.  420,  S.  C.  238,  S.  P.  It  appears  that  if  the 
Defendant  in  such  cases  do  not  plead  in  abatement,  but  plead  in  chief,  3  Bac.  Abr.  218, 
tit.  Jointenants,  either  the  general  issue,  1  Mod.  102,  per  Hale  Ch.  J.  or  even  the 
fact  in  bar,  Hollingworth  v.  Ascue,  Cro.  Eliz.  355,  461,  494,  544,  or  demurs,  1  Vent. 
34.  1  Sid.  420,  or  even  where  the  fact  appears  by  the  finding  of  the  Jury,  Cro.  Eliz. 
554.  5  Co.  119.  Uarman  v.  Whitchlow,  Latch.  152.  Sir  William  Jones  142,  the 
Plaintiff  must  have  judgment.  If  it  appear  in  the  declaration  that  there  are  other 
jointenants  who  do  not  join  in  the  action,  yet  if  it  do  not  appear  also  that  they  are 
alive,  the  Defendant  must  plead  in  abatement.  Benyon  v.  Palmer,  5  Mod.  73.  1  Salk. 
31.  Cro.  Eliz.  544.  6  T.  R.  766.  So  here  it  should  have  been  averred  that  Robert 
Scott  was  alive,  and  pleaded  in  abatement ;  for  nothing  will  be  intended  by  the  Court 
in  favour  of  this  objection.  The  only  case  in  which  it  has  been  held  that  this  objection 
may  be  taken  on  the  general  issue,  is  L'Eglise  v.  Champanti,  and  there  the  dictum  of 
Lord  Raymond  is  confined  to  assumpsit,  which  seems  to  be  an  innovation.  Perhaps 
the  Plaintiff  here  did  not  know  whether  Robert  Scott  was  living  or  dead,  and  this  a 
plea  in  abatement  would  have  shewn. 

Shepherd  in  reply.  I  shall  pass  by  many  of  the  cases  cited,  because  they  do  not 
apply,  and  shall  not  agitite  the  question  how  far  it  is  necessary  to  plead  this  matter 
in  abatement  on  contracts  in  general.  I  contend  that  every  person  who  brings  covenant 
as  [70]  assignee  of  a  reversion,  must  state  how  the  reversion  comes  to  him ;   and 
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therefore,  as  the  Court  on  this  record  cannot  see  that  the  PlaintiflF  is  assignee  of  the 
reversion,  he  is  not  iiititled  to  their  judgraeiit.  Suppose  a  covenant  made  l)y  the 
Defendant  with  John  and  Kobert  Scott  jointly,  and  an  action  brought  by  John  Scott 
alone,  the  Defendant  need  not  plead  in  abatement,  because  the  objection  would  appear 
on  the  record,  which  differs  from  the  ease  of  jointenants  in  other  contracts  and  in 
trespass.  The  case  of  Eccleston  and  Wife,  Executors,  &c.  a.ga.\ns\,  Clijisham,  1  Saiind.  153, 
is  strong,  to  shew  that  one  jointenant  cannot  sue  alone  on  the  covenant.  If  one  juint- 
covenantee  cannot  bring  an  action  alone,  neither  can  one  joint-assignee  of  a  reversion  ; 
for  the  action  not  being  founded  on  privity  of  contract,  the  Plaintiff  must  so  state  his 
title,  as  to  shew  that  he  may  sue  under  the  statute  of  Hen.  8,  in  respect  of  his  estate. 
The  Plaintiff  should  not  have  staled  that  Thomas  Grice  devised,  itc.  whereby  he  became 
seised  of  the  reversion,  for  John  Scott  did  not  become  seised,  but  John  and  Kobert 
Scott  jointly  :  he  should  have  staled  that  Robert  Suoll  was  dead,  whereby  he  became 
seised.  The  cases  of  joint-obligors  are  distinguishable  from  this,  for  there  the  objection 
does  not  appear  on  the  record,  and  it  is  still  the  deed  of  the  Defendant.  As  to  what 
has  been  said,  that  the  estate  of  a  trustee  shall  not  be  set  up  against  the  cestuy  que 
trust,  that  rule  will  not  hold  in  covenant,  though  it  does  in  ejectment :  if  the  Court 
could  take  notice  of  a  cestuy  que  tru.st  in  covenant,  they  might  as  well  in  every 
action  on  a  bond  assigned  allow  the  assignee  to  sue  in  his  own  name,  instead  of  that 
of  the  assignor. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  this  day  delivered  by  Eyre  Ch.  J.  The  question 
on  this  demuirer  (which  is  now  to  be  considered  in  the  nature  of  a  general  derauirer, 
the  special  causes  having  been  abandoned)  is,  whether  the  Plaintiff  has  shewn  in  his 
declaration  a  title  to  sue  as  assignee  of  the  reversion.  That  title  is  to  be  collected 
from  the  operation  of  law  on  the  deeds  which  are  therein  stated.  yVnd  I  take  it  to 
be  most  clear,  that  the  operation  of  law  upon  those  deeds  is  to  constitute  John  and 
Robert  Scott  joint-assignees.  The  effect  of  this  is,  that  the  Defendant's  covenants 
became  also  by  operation  of  law  contracts  with  John  and  Kobert  Scott  jointly  :  and 
that  all  causes  of  action  to  them,  arising  out  of  these  contracts,  must  follow  the  nature 
of  the  contracts,  &  must  arise  to  John  and  Kobert  Scott  jointly.  In  fact  John  Scott 
has  declared  on  a  covenant  made  with  .John  and  Kobert  Scott,  but  has  supposed  himself 
[71]  capable  of  sustaining  an  action  alone  for  the  breach  of  it.  Now  that  this  is 
fundamentally  wrong  there  can  be  no  doubt;  and  the  principle  on  which  it  is  wrong 
was  not  denied  in  the  argument:  it  is  only  the  application  of  the  princi|ile  to  this 
particular  case  as  it  stands  on  the  record,  that  is  disputed.  It  has  been  argued,  first. 
That  Kobert  Scott  appearing  to  be  a  trustee  for  John  Scott,  his  title  cannot  be  set  up 
against  the  cestuy  que  trust ;  and  secondly,  That  if  it  can,  it  must  be  by  plea  in 
abatement,  and  by  that  mode  only.  On  the  first  of  these  points  we  have  had  no  difficulty. 
It  appearing  by  the  Plaintiff's  own  shewing,  that  Kobert  Scolt  was  made  joint-as.signee 
with  John  Scott  (to  which  if  it  were  necessary  might  be  added)  for  purposes  which 
require  that  the  legal  estate  should  remain  in  Kobert  Scott,  we  cainiot  by  any 
presumption,  or  by  any  lule  of  law,  take  the  legal  estate  out  of  him  duiing  his  life- 
time. It  is  nut  that  the  Defendant  sets  up  the  legal  estate  of  the  tiustee  against  the 
cestuy  que  trust;  but  the  cestuy  que  trust  himself  has  set  it  up  as  part  of  his  own 
title.  On  the  second  point  we  have  paused  :  not  in  respect  of  any  ditficnlty  in  deciding 
against  the  point  as  it  was  stated;  but  on  a  question  which  the  reasoning  in  some  of 
the  numerous  cases  which  were  alluded  to  by  my  brother  Marshall  suggested  :  and 
which  is  this,  whether  on  a  general  demurier  to  a  declaration  of  this  kind,  it  can  be 
intended  in  support  of  the  declaration  that  the  jointenant,  not  a  party  to  the  action, 
is  dead  :  in  which  event  the  whole  legal  estate  would  unite  in  John  Scolt,  and  he 
alone  might  sue.  In  the  great  bulk  of  the  cases  where  it  has  been  holden,  that  if 
there  are  not  proper  parties  to  a  record,  advantage  must  be  taken  of  it  by  a  plea  in 
abatement,  tlie  objection  has  been,  that  other  persons  ought  to  be  made  Co-defendants 
with  the  Defendant  on  recoid:  and  there  is  an  essential  difference  between  these  cases 
and  cases  where  the  objection  is,  that  there  are  not  the  proper  parties  Plaintiffs  in  the 
suit.  Many  Plaintiffs  can  have  but  one  right,  having  but  one  interest  and  one  cause 
of  action  ;  which  ought  to  be,  and  is  indivisible,  admitting  of  but  one  satisfaction. 
But  if  in  the  nature  of  the  thing,  if  on  principles  of  law  or  authorities,  it  couM  bo 
that  a  man  should  derive  a  several  interest  out  of  a  joint  obligation  to  himself  and 
otheis,  and  that  Plaintiffs  could  sue  separately  for  their  porliuus  of  one  right,  it  ia 
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most  obvious  that  it  must  vex  and  harass  Defendants  extremely.  That  this 
cannot  be  appears  from  Slingsbie's  case,  5  Co.  18,  and  from  the  principle  of  those 
passages  cited  from  Co.  Litt.  which  shev?  that  jointenants  must  plead  and  be  impleaded 
jointly.  Whereas  in  [72]  the  case  of  Defendants,  in  respect  of  the  satisfaction  they 
are  to  make  to  the  Plaintiff,  it  is  exactly  the  same  thing  whether  they  are  sued  singly, 
or  with  others,  for  every  individual  Co-defendant  is  ultimately  liable  to  the  whole 
demand,  and  execution  may  be  had  against  any  one.  In  Eke  v.  Shute,  5  Burr.  2613, 
Lord  Mansfield  says:  "Every  partner  is  liable  to  pay  the  whole;  in  what  proportion 
the  others  should  contribute  is  a  matter  merely  amongst  themselves."  There  is 
therefore  more  of  form  than  of  substance  in  the  objection  that  others  should  be 
made  Co-defendants  :  however,  the  writ  shall  abate  that  has  not  made  all  the  parties 
Co-defendants,  because  the  Plaintiff  may  have  a  better  writ  in  the  same  cause  ;  but 
the  action  shall  not  be  barred,  because  the  Plaintiff  has  in  himself  an  absolute  right 
to  sue  the  Defendant.  The  Defendant  can  only  insist,  if  he  pleases,  that  the  Plaintiff 
shall  sue  others  with  him ;  and  this  advantage  he  may  waive,  where  the  objection 
does  not  appear  on  the  face  of  the  record,  and  does  waive  in  that  case,  unless  he  plead 
in  abatement.  Hence  it  is,  that  where  one  of  several  joint  obligors  is  sued,  and  non 
est  factum  is  pleaded,  the  better  opinion  is  that  a  Defendant  shall  not  be  allowed  to 
object  that  there  are  other  co-obligors,  for  the  deed  is  his  (a)',  though  it  is  also  the 
deed  of  others.  It  is  convenient  that  the  obligors  should  all  be  sued  together,  and 
therefore  the  Defendant  may  plead  in  abatement;  but  it  is  not  absolutely  necessary, 
and  theiefore  he  cannot  plead  in  bar;  nor  can  he  take  advantage  of  the  objection  on 
the  plea  of  non  est  factum  after  oyer.  I  do  not  mean  to  enter  into  the  question, 
whether  if  the  Plaintiff  state  in  his  own  declaration  that  the  bond  was  made  by  two, 
the  Defendant  cannot  take  advantage  of  it:  but  where  the  declaration  is  right  upon 
the  face  of  it,  if  there  be  no  plea  in  abatement,  the  Defendant  cannot  take  advantage 
of  it  afterwards.  I  admit  that  it  has  been  established  by  many  cases,  that  in  assumpsit 
against  one  Defendant  and  non-assumpsit  pleaded,  evidence  of  a  contract  with  more  than 
one  does  not  maintain  the  issue,  on  the  ground  that  it  does  not  follow  the  contract  in 
the  declaration  ;  but  I  take  the  contrary  to  be  now  fully  settled  upon  the  grounds  which 
I  have  stated,  and  upon  very  old  authorities  which  are  taken  notice  of  in  the  case  of 
Rice  v.  Shute,  and  apply  with  equal  force  in  assumpsit  as  in  other  cases.  In  that  case, 
which  is  the  last  on  this  subject.  Lord  Mansfield  lays  great  stress  on  the  difficulty  under 
which  PlaintiUs  lie  when  they  are  to  sue  partners.  They  know,  says  he,  whom  they  deal 
with,  but  [73]  they  do  not  know  who  are  the  secret  partners  ;  a  plaintiff  may  be  non- 
suited twenty  times  before  he  finds  them  all  out,  or  may  be  driven  to  file  a  bill  for  a 
discovery  ;  and  therefore  he  argues  that  convenience  and  the  ends  of  justice  required 
that  if  a  Defendant  would  object  that  others  are  concerned  with  him  in  the  transaction, 
he  should  plead  in  abatement,  and  so  tell  the  Plaintiff  whom  he  was  to  sue.  Certainly 
this  reasoning  has  its  weight  as  to  co-partners,  being  made  Co-defendants,  but  as  to 
Plaintiffs  it  does  not  apply  ;  they  are  under  no  difficulty  of  this  kind  ;  every  Plaintiff' 
knows  who  is  concerned  in  interest  with  him  ;  he  cannot  have  a  better  writ  given 
him  by  a  plea  in  abatement  than  he  might  have  had  without  it.  In  this,  and  in 
other  respects,  as  I  have  already  observed,  the  case  of  Plaintiff's  and  Defendants 
essentially  differs  (a)- ;  and  I  conceive  the  lule  of  law  respecting  them  is,  generally 
speaking,  (with  perhaps  one  (i)  exception,)  different.  I  take  it  to  have  been  solemnly 
adjudged  in  several  (c)  cases,  and  to  be  the  known  received  law,  that  one  co-covenantee, 
one  co-obligee,  or  one  joint  contractor  by  parol,  cannot  sue  alone.  In  the  last  case  it 
is  common  experience,  that  where  a  joint  contract  appears  in  evidence  on  the  general 
issue,  the  Plaintiff  is  nonsuited;  and  there  are  many  cases  in  the  books,  in  which  it 
has  been  held  to  be  error  for  one  co-obligee  or  one  co-covenantee  to  sue  alone.     The 

{ay  Whelpdale's  case,  5  Co.  112. 

{a)-  In  Barnard  v.  Kenworthy,  B.  R.  H.  24  G.  3,  which  was  assumpsit  on  a  note, 
Lord  Mansfield  said:  "If  there  are  less  Plaintiffs  than  there  ought  to  be,  it  goes  to  a 
nonsuit;  if  less  Defendants,  it  is  only  in  abatement." 

{h)  See  Addison  v.  Overend,  6  T.  R.  766,  and  Sedgworlli  v.  Overend,  7  T.  R.  279. 

(c)  Vernon  v.  Jeffenjs,  Str.  1146.  Graham  v.  Robertson,  2  T.  R.  282.  Spencer  v. 
Darant,  1  Show.  8  Bull.  N.  P.  158.  Esp.  N.  P.  304,  Cont.  Isaac  and  Paget  v.  Hitchcock, 
Cro.  Eliz.  202,  where  it  is  said  that  if  the  Defendant  plead  in  bar  the  Plaintiff  shall 
have  judgment. 
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consequence  is,  that  the  objection  that  it  is  necessary  to  plead  this  matter  in  abatomoiit 
is  ill-founded.  But  where  it  appears  on  the  record  that  the  Plaintiff  has  a  belter  wiit 
according;  to  his  own  statement,  wliy  should  the  Defendant  plead  in  abatement  f  the 
object  of  a  plea  in  abatement  is  to  introduce  on  the  record  some  new  fact,  wliich  can 
only  be  done  in  that  manner;  but  where  the  fact  appears  in  the  declaration  itself, 
what  remains  for  the  Defendant  but  to  ask  the  judgment  of  the  Court"!  It  may  be 
answered  that  the  Defendant  ought  to  plead  the  variance  between  the  writ  and  the 
declaration  ;  but  there  are  cases  which  establish  that  it  may  be  taken  advantage  of  in 
error,  which  could  never  be,  if  it  were  pleadal)le  in  abatement  of  the  writ.  The  first 
of  the  cases  cited  for  the  Plaintiff,  which  I  turned  to,  was  that  of  CiiMl  v.  Vauyhan, 
1  Vent.  34 ;  as  it  is  short  I  will  slate  the  words :  "  In  an  action  of  debt  upoTi  a  bond 
against  one,  and  it  appears  another  was  jointly  bound  with  him,  wheie-[74]upon  the 
Defendant  demurs ;  but  it  was  adjudged  for  the  Plaintiff",  for  the  Defendant  cannot 
demur  in  such  case,  uidess  the  other  obligor  be  averred  to  be  living,  anil  also  that 
he  sealed  and  delivered  the  bond.  3  Cro.  494,  544,  Ascue  and  Ilollingworth's  case, 
28  H.  6,  3.  And  if  one  be  bound  to  two,  one  obligee  cannot  sue,  unltss  he  avers  that 
the  other  is  dead.  In  B.  li.  Ifi51,  1068,  Levii  v.  S/aiveforlh."  No  notice  was  taken 
at  the  bar  of  this  latter  paragiaph  ;  it  is  certainly  too  material  to  be  passed  uver  in  a 
review  of  the  cases  on  this  subject.  As  if  for  the  very  purpose  of  preventing  the  firot 
pait  of  the  case  from  being  misunderstood,  it  adds,  that  in  the  ease  of  one  of  several 
co-obligees  suing  alone,  a  different  rule  prevails  fiom  that  which  takes  place  where  one 
of  several  co-obligois  is  sued.  And  the  rule  is  that  which  gcies  the  whole  length  of 
deciding  upon  the  only  doubt  which  could  be  made  in  this  case;  whether  on  a  general 
demurrer  it  could  be  intended  that  a  co-covenantee  was  dead,  in  order  to  sustain  the 
declaration.  "If  one  be  bound  to  two,  one  obligee  cannot  sue,  utdess  he  avers  the 
other  is  dead."  He  must  recover  upon  his  own  strength  ;  he  must  shew  that  which 
is  necessary  to  make  out  his  title  ;  having  by  his  own  shewing  given  the  legal  estate 
to  himself  and  another,  he  must  take  upon  himself  the  but  then  of  devesting  that  legal 
estate  in  the  other,  and  vesting  it  in  himself  ;  he  must  aver  that  he  is  dead.  The  case 
of  Cahell  V.  Vaughan  is  also  reported  in  1  Sid.  421  by  the  name  of  Chappel  v.  Vauijhan  ; 
and  in  the  same  book  238,  Osborn  v.  Ctishoi'n,  it  is  stated  to  have  been  laid  down  as  a 
rule  concerning  the  bringing  debt  on  obligations,  that  if  an  obligation  is  made  to  three 
and  two  bring  the  action,  they  ought  to  shew  that  the  third  is  dead.  These  cases 
admit  of  this  answer,  that  though  they  state  a  rule,  they  do  not  stale  in  what  manner 
advantage  is  to  be  taken  of  it,  which  it  may  be  said  ought  to  be  by  plea  in  abatement. 
But  the  case  of  Ecdcdon  and  others  cxeculws  of  Castle  v.  Clipsham,  1  Sauiid.  153,  and 
Slingsbie's  case,  5  Co.  18  b.  are  decisive  on  this  head.  In  the  first  the  objection  was 
allowed  in  arrest  of  judgment,  and  the  party  driven  to  discontinue  ;  in  the  last  the 
objection  was  on  error  in  the  Exchequer-Chamber,  and  for  that  error  the  judgment 
was  reversed.  Now  these  cases  were  both  in  covenant,  and  so  directly  in  point.  Sir 
Josiah  Child's  case,  1  Salk.  31,  which  comes  nearest  to  an  authority  for  the  Plaintiff, 
supposing  the  rule  as  laid  down  in  Salkeld  to  be  correctly  stated,  and  to  have  been 
well  considered,  (which  the  report  of  the  same  ease,  by  Levinz,  who  argued  it  for  the 
Plaintiff,  leads  mo  to  doubt,)  is  distinguishable  from  the  present  case,  on  the  ground 
of  distinction  [75]  taken  by  Lord  Raymond  in  L'Eglisc  v.  Champanti,  reported  in  Str. 
820,  that  it  was  a  case  in  tort  and  not  contract.  There  it  is  said  that  in  assumpsit  it 
might  be  taken  advantage  of  at  the  trial,  for  it  would  not  be  the  same  contract,  but 
in  tort  it  ought  to  be  pleaded  in  abatement.  So  of  the  late  case  of  Addison  v.  Overeml, 
6  T.  R.  766  ;  where  it  was  held  on  great  consideration,  that  after  a  general  verdict  on 
the  general  issue  it  was  no  objection  in  arrest  of  judgment,  that  in  one  count  of  the 
declaration  it  was  alleged  that  the  Plaintiff  was  the  sole  owner  of  a  ship,  and  in  another 
that  he  was  a  part-owner,  viz.  of  a  quarter  of  the  ship:  for  that  also  vras  a  case  of 
tort  and  not  of  contract.  It  seems  to  have  been  supposed  at  the  bar  that  L'Eglise  v. 
Champanti,  M.  12  G.  2,  was  the  first  case  in  which  such  a  distinction  was  taken  ;  but 
in  iJockuray  v.  Dickenson,  Skinn.  640,  it  is  pointedly  said,  "That  the  difference  is 
where  it  is  an  action  founded  on  a  tort  and  not  guilty  pleaded,  and  where  it  is  founded 
on  a  contract ;  for  there  it  is  non-assumpsit,  because  it  is  another  contract,  but  the 
party  may  make  a  tort  joint  and  several."  In  truth,  till  the  case  of  Rice  v.  Shute, 
E.  T.  10  G.  3,  B.  R.  it  seems  to  have  been  the  usual  course  to  nonsuit  the  Plaintiff,  if 
on  the  trial  in  an  action  of  assumpsit  it  appeared  that  the  Defendant  had  a  partner 
who  was  uot  sued,  as  it  remains  now  the  course  to  nonsuit  the  Plaintiff  if  he  has  a 
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partner  not  made  a  Co-plaintiff.  I  am  nob  called  upon  to  inquire  whether  the  rule  in 
tort,  to  which  it  is  said  2  Lev.  11.3,  Nelthorp  v.  Dorrington,  that  Sir  William  Jones,  a 
sound  and  able  lawyer,  accorded  hiesitanter,  be  well  established  or  not.  If  a  tort  in 
respect  of  joint  property  can  be  joint  or  several,  it  is  very  well ;  a  breach  of  a  joint 
contract  with  two  or  more  cannot  be  joint  and  several.  This  Plaintiff  could  not  sue 
alone,  therefore  we  are  of  opinion  that  there  must  be 
Judgment  for  the  Defendant. 

Smith  v.  O'Kelly.    July  .5th,  1797. 

[Eeferred  to.  Mayor  of  London  v.  Cox,  1867,  L.  K.  2  H.  L.  270.] 

A  Defendant  is  not  liable  to  be  sued  in  the  county-court  for  a  debt  under  403.  not 
arising  within  the  county,  though  he  be  resident  therein  (a). 

This  was  an  action  of  assumpsit ;  the  cause  of  action  arose  at  Newmarket,  but  the 
venue  was  laid  in  Middlesex,  and  the  verdict  being  for  8s.  6d.  only,  and  there  being 
no  certificate  according  to  the  23  G.  2,  c.  33; 

Marshall  Seijt.  on  slating  the  above  facts,  &  that  the  Defendant  could  prove  an 
express  promise  to  pay  in  Midiilesex,  obtained  a  rule  to  shew  cause  why  a  suggestion 
should  not  be  entered  on  the  [76]  roll,  that  the  Defendant  was  resident  in  Middlesex, 
and  liable  to  be  summoned  to  the  county-court. 

Le  Blanc  Serjt.  shewed  cause.  The  county-court  has  no  jurisdiction  where  the 
cause  of  action  does  not  arise  within  the  county,  and  a  plaint  levied  in  that  court 
must  state  the  cause  of  action  to  have  arisen  within  its  jurisdiction,  otherwise  it  is 
error.  In  Welsh  v.  Trayte,  2  H.  Bl.  29,  and  Tiibh  v.  Woodivard,  6  T.  R.  175,  this  Court 
and  the  Court  of  King's  Bench  refused  to  stay  proceedings,  though  the  causes  of  action 
were  under  40s.,  upon  the  ground,  that  as  the  Defendant  did  not  reside  in  the  county 
in  which  the  causes  of  action  accrued,  he  could  not  be  sued  in  the  county-court. 

Marshall  in  support  of  the  rule.  A  Defendant  is  liable  to  be  summoned  to  the 
couiitycourt,  if  resident  within  the  county,  though  the  cause  of  action  does  not  aiise 
there.  The  Statute  of  Gloucester,  6  Ed.  1,  c.  8,  restrains  actions  under  40s.  to  the 
county-court,  but  does  not  confine  its  jurisdiction  to  the  limits  of  the  county  ;  and 
the  object  of  the  Statute  of  Westminster  1,  3  Ed.  1,  c.  35,  is  to  restrain  particular 
jurisdiction  within  their  proper  limits,  and  yet  it  never  mentions  the  county-court. 
In  Com.  Dig.  tit.  County,  C.  5,  Jurisdiction  of  the  County-Court,  there  is  no  authority 
to  shew  that  it  is  confined  to  causes  arising  within  the  county.  If  the  Defendant's 
liability  to  be  summoned  to  the  county-court  be  traversed,  he  will  give  in  evidence  an 
express  promise  to  pay  in  Middlesex.  Besides,  this  not  being  an  application  to  stay 
proceedings  because  the  action  is  under  40s.  but  to  enter  a  suggestion  pursuant  to  a 
particular  act  of  parliament,  the  cases  cited  on  the  other  side  do  not  apply. 

Per  Cuiiam.  This  is  a  struggle  in  the  teeth  of  a  solemn  determination  in  both 
courts,  and  of  the  principle  which  governs  every  inferior  court  in  this  country.  The 
rule  must  therefore  be  discharged,  but  as  the  action  is  a  very  shabby  one,  let  it  be 
without  costs. 

Rule  discharged  without  costs. 

Jones  v.  Kitchin.    July  5th,  1797. 

The  plea  de  injuriS,  sua  propria  absque  tali  causi,  to  a  cognizance  for  rent  in  arrear, 

is  bad  upon  special  demurrer. 

Replevin  for  goods  and  chattels. 

Cognizance,  stating  that  the  place  in  which,  &c.  was  a  house  held  by  the  Defen- 
dant, under  a  demise  from  one  John  Osborne,  at  the  yearly  rent  of  421.  payable  on 
the  quarterly  feast  [77]  days ;  that  311.  of  the  said  rent  was  due  in  arrear,  and  unpaid 
to  the  said  John  Osborne,  and  that  the  Defendant  as  bailiff  of  the  said  John  Osborne 
acknowledges,  &c. 

Plea  in  bar,  de  injuria  sua  propria  absque  tali  causa. 

(a)  Harwood  v.  Lester,  3  B.  &  B.  617. 
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Demurrer  thereto,  assigning  for  causes,  that  the  said  Plaintiff  hath  in  and  by  his 
said  plea  tendered  and  offered  to  put  several  and  distinct  matters  in  issue,  that  is  to 
say,  the  holding  and  enjoying  of  the  said  dwelling-house  with  the  appurtenances  in 
the  said  declaration  and  cognizance  above-mentioned,  by  the  said  Plaintiff;  and  hath 
also  in  and  by  his  said  plea  denied  that  the  said  rent  in  the  said  cognizance  mentioned 
was  due,  in  arriar,  and  unpaid  as  in  that  cognizance  is  above  alleged  and  contained  ; 
and  for  that  the  said  Plaintiff  hath  also  in  and  by  his  said  plea  tendered  and  offered 
to  put  in  issue,  as  well  the  limes  and  manner  of  the  payment  of  the  said  rent  as  also 
the  amount  and  Cjuunlity  of  the  same ;  and  for  that  the  said  Plaintift'should  and  ought 
in  and  by  this  said  i)lea  to  have  tendered  and  offered  to  put  in  issue  one  single  fact 
only,  to  be  tried  by  a  Jury  of  the  country,  and  to  have  relied  on  the  same;  and  for 
that  in  the  manner  the  same  plea  is  above  pleaded,  no  certain  or  single  issue  can  be 
joined  in  the  same ;  and  for  that  the  said  pita  is  double,  multifarious,  and  not 
issuable,  and  is  also  in  various  other  respects  defective,  argumentative,  insufficient, 
&  informal. 

Joinder  in  demuirer. 

The  Court  inclining  against  the  plea  in  bar  called  upon  Shepherd  Serjt.  to  begin  in 
support  of  it. 

Shepherd.  Where  two  facts  are  necessary  to  make  up  one  defence,  neither  of  which 
is  matter  of  record,  the  plea  de  injuria  sua  proprii  absque  tali  caus^  is  good  ;  and  so 
is  the  rule  in  Crogatea  case,  8  Co.  66  b.  1st  resolution.  In  Chaunceij  v.  Winde,  Ld. 
Itaym  700,  this  distinction  from  2  Leon.  102,  was  taken  in  argument,  that  where  the 
matter  of  record  is  but  inducement  to  the  action,  a  special  answer  is  not  requisite  ;  and 
Holt  Ch.  J.  thought  the  replication  de  injuria  to  a  justification  of  trespass,  under  a 
warrant  from  the  commissioners,  by  \irtue  of  an  act  of  Parliament,  good.  In  liobinson 
v.  Rayley,  Burr.  320,  Lord  Mansfield  says,  "  It  is  true  you  must  take  issue  on  a  single 
point,  but  it  is  not  necessary  that  the  single  point  sbotdd  consist  only  of  a  single 
fact."  So  here  tenancy  in  the  Plaintiff' and  rent  in  arrearare  both  necessary  to  intitle 
the  Defendant  to  distrain.  Though  at  common  law  the  Defendant  must  have  set 
forth  his  title,  which  would  have  [78]  precluded  the  plea  de  injuria,  yet  by  the 
1 1  G.  2,  c.  19,  s.  22,  matter  of  title  is  excluded  from  the  avowry,  and  nothing  is  to 
be  set  out  but  matters  of  fact,  which  in  this  case  are  tenancy  and  rent  in  arrear.  If 
therefore  this  be  not  a  good  plea,  the  Plaintiff'  must  either  admit  the  Defendant's  title 
to  the  land  or  the  rent  iti  arrear.  The  intention  of  the  statute  was  ordy  to  shorten 
the  pleadings,  and  the  Defendant  neeil  not  have  stated  by  whom  the  demise  was  made, 
but  the  Defendant's  having  gone  beyond  the  statute,  makes  no  difference  in  the  law. 
In  a  Precedent  Book  of  Mr.  J.  Lawrence,  there  is  such  a  plea  as  the  present,  and  a 
note  of  his  in  the  margin,  stating  that  he  demurred  to  it ;  but  it  was  over-ruled.  The 
Plaintiff  might  have  traversed  every  fact  in  the  avowry  by  leave  of  the  Court,  which 
leave  is  now  become  almost  matter  of  right:  the  Court  therefore  will  not  oblige  him 
to  do  that  in  a  circuitous  manner,  which  may  be  done  more  shortly  by  the  present  plea. 

Marshall  Serjt.  contr;'i.  If  this  mode  of  pleading  be  good,  the  11  G.  2,  instead  of 
conferring  a  favour  on  landlords,  woidd  produce  an  inconvenience  :  it  would  be  better 
to  avow  as  at  common  law,  and  have  an  explicit  answer  to  one  fact.  This  plea  would 
put  in  issue,  first,  the  holding,  which  if  there  be  no  privity  of  contiact  may  involve 
the  distiainor's  title;  secondly,  the  terms  of  the  holding,  viz.  the  amount  and  days 
of  payment  of  rent;  thirdly,  that  rent  was  in  arrear;  fourthly,  that  the  distress  was 
taken  for  that  rent ;  and  in  the  case  of  a  cognizance,  like  the  present,  command.  The 
4th  resolution  in  Urogate's  case  is  decidedly  against  the  present  plea  in  bar;  I  admit  that 
if  the  several  matteis  put  in  issue  make  together  but  one  defence,  they  may  all  be  put 
in  issue  together,  and  then  de  injuria  sua  propiia  absque  tali  causa  is  proper.  But 
when  the  Plaintiff  makes  title  by  his  declaration  to  any  thing,  and  the  Defendant 
pleads  something  in  destruction  thereof  or  of  the  Plaintifl's  cause  of  action,  then  the 
Plaintiff  must  reply  specially,  and  not  say  absque  tali  causa,  for  absque  tali  causa  goes 
to  the  whole  plea.  Yelv.  157,  Taylor  v.  Markkam,  Cto.  Jac.  224,  S.  C.  1  Brounlow,  215, 
S.  C.  Z/or«  V.  LeK-m,  Fort.  233.  Salk.  583.  mtnel  v.  Cook,  (Jro.  EViz.  iil-2.  Banks  w. 
Parker,  Hob.  76.  IVhile  v.  Stubbs,  3  Lev.  307,  2  Saund.  294,  S.  C.  In  Cockerill  v. 
Armstrong,  the  declaration  was  trespass  for  taking  a  gelding :  Defendant  justified  as 
servant  of  J.  S.  who  was  seised  in  fee :  replication,  de  injuria  sua  propria  absque  tali 
caus&,  and  judgment  for  the  Defeudmt.  The  case  is  shortly  re-[79J-ported  in  Com. 
582  (and  in  7  Mod.  247) :  but  I  will  read  to  the  Court  the  judgment  of  Lord  Ch.  J. 


1BOS.&PUL80.  JONES    V.  KITCHIN  789 

Willes,  as  taken  from  his  Lordship's  note  (a).  It  only  remains  to  observe  on  the  cases 
cited  for  the  Plaintiff.  That  which  was  called  a  single  point  in  Robinson  v.  Kayley, 
embraced  several  distinct  facts,  any  one  of  which  being  negatived,  would  have  intitled 
the  Plaintiff  to  judgment ;  therefore  the  doctrine  laid  down  there  is  directly  contrary 
to  the  doctrine  in  Crogate's  case,  which,  before  that,  was  considered  as  the  great 
land-mark.  In  Chauncey  v.  Winde,  the  Court  held  the  replication  good  :  because  the 
statute  being  a  general  one  needed  not  to  have  been  pleaded,  and  therefore  could  make 
no  part  of  the  issue:  and  in  that  case,  as  it  is  reported  in  12  Mod.  580,  Mr.  Eyres, 
in  arguing  for  the  Defendant,  admitted  that  where  one  claims  common  by  prescription, 
rent  by  grant,  goods  by  sale,  &c.  and  so  justifies  as  having  an  interest  therein,  there 
the  Plaintiff  must  answer  directly  to  the  title,  and  not  de  injuria  sua  propria. 

The  Court  understanding  that  such  a  plea  in  bar  as  the  present  had  been  used  of 
late,  took  time  to  consider. 

The  opinion  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.  As  a  wish  has  been  expressed  by  the  Defendant's  counsel,  that  this 
case  should  be  disposed  of  within  the  term,  we  will  not  keep  it  on  foot  any  longer,  for 
the  sake  of  giving  a  more  formal  judgment  than  is  already  prepared.  It  is  only 
necessary  to  read  Crogate's  case,  to  be  perfectly  satisKed,  that  on  the  authorities  and 
on  the  reason  of  the  thing  this  plea  in  hit  is  bad.  The  second  resolution  in  that  case 
is,  "That  when  the  Defendant  in  his  own  right,  or  as  servant  to  any  other,  claimeth 
an  interest  in  the  land,  or  to  any  common,  or  rent  going  out  of  the  land,  or  to  any 
way  or  passage  upon  the  land,  &c.  there  de  injuria  sua  propria  generally  is  no  plea. 
That  if  the  Defendant  justifieth  as  servant,  there  de  injuria  sua  propria  in  some  of  the 
said  cases,  with  traverse  of  the  commandment,  the  same  being  made  material,  is 
good,  &c.  For  the  general  plea  de  injuria  sua  propria  (which  should  be  replication) 
is  properly  when  the  Defendant's  plea  doth  consist  merely  upon  excuse,  and  upon  no 
matter  of  [80]  interest  whatsoever.  And  it  is  said  de  injuria  sua  propria,  because  the 
injury  properly  in  this  sense  is  to  the  person  or  to  the  fame  :  as  battery,  or  imprison- 
ment to  the  person,  or  scandal  to  the  fame.  There  if  the  Defendant  excuse  himself 
upon  his  own  assault,  or  upon  hue  and  cry,  there  proparly  de  injuria  sua  propria 
generally  is  a  good  plea,  for  there  the  Defendant's  plea  doth  consist  only  upon  matter 
of  excuse."  The  third  resolution  is,  "That  when  by  the  Defendant's  plea  any 
authority  or  power  is  mediately  or  immediately  derived  from  the  Plaintiff",  there 
although  no  interest  be  claimed,  the  Plaintiff  ought  to  answer  it,  and  shall  not  reply 
generally  de  injuria  sua  propria."  Thus  in  this  case,  the  rule  is  distinctly  laid  down, 
that  the  replication  de  injuria  sua  propria  is  only  to  be  received,  where  the  defence 
set  up  is  matter  of  excuse,  and  not  where  it  asserts  any  right  or  interest.  Nor  is  that 
all ;  for  if  the  defence  turns  on  the  plea  of  commandment,  de  injuria  sua  propria  is 
not  good,  but  the  commandment  must  be  answered.  In  the  case  of  Cockerill  v. 
Armstrong,  Bull.  N.  P.  p.  93,  ed.  1790,  which  was  trespass  for  taking  a  gelding,  and 
the  Defendant  pleaded,  that  the  place  where,  &c.  was  100  acres,  &c.  that  J.  S.  was 
seised  in  fee,  and  that  he  as  his  servant  and  by  his  express  orders  took  the  gelding 
damage  feasant,  it  was  held  that  the  Plaintiff  could  not  reply  de  injuria  sua  propria 
absque  tali  causa,  for  that  would  put  in  issue  three  or  four  things ;  but  he  must 
traverse  one  thing  in  pirticular.  This  case  is  right  in  point  of  authority  ;  and  I  agree 
with  the  rule  laid  down,  that  where  the  excuse  arises  in  part  out  of  the  seisin  in  fee 
of  another,  there  de  injuria  sua  propria  is  nut  to  be  received.  But  the  reason  is  not, 
because  it  puts  two  or  three  things  in  issue  ;  for  that  may  happen  in  every  case  where 
the  defence  arises  out  of  several  facts,  all  operating  to  one  point  of  excuse :  the  reason 
is  because  this  plea  is  only  allowed  where  an  excuse  is  ottered  for  personal  injuries, 
and  not  even  then,  if  it  relates  to  any  interest  in  land  (and  here  an  interest  iu  land  ' 
would  make  part  of  the  issue)  or  to  any  commandment.     It  is  right  that  this  case 

(a)  By  that  note  it  appeared  that  the  decision  of  the  Court  of  C.  B.  pronounced  by 
Lord  Ch.  J.  Willes,  was  founded  on  the  second  and  fourth  resolutions  in  Crogate's 
case.  His  Lordship  said,  they  did  not  rely  on  Cro.  Jac.  599,  because  absque  tali 
causa  was  there  omitted  ;  nor  on  Cooper  v.  Monke,  C.  B.  T.  1737,  because  that  was  an 
action  for  breaking  and  entering  a  house;  but  on  what  was  said  in  Taylor  v.  Markham, 
Cro.  Jac.  224,  Yelv.  157,  S.  C.  and  on  the  case  14  Hen.  4,  32  b.  there  cited,  and  Cro. 
Eliz.  812.  He  said  The  Archbishop  of  Canterbury  v.  Kemp,  Cro.  Eliz.  539,  was  contra- 
dicted by  Crogate's  case. 
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should  be  brought  within  the  general  rules  of  pleading,  otherwise  the  11  G.  2,  which 
was  iiitendeii  to  operate  for  the  ease  and  beneKt  of  landlords,  would  be  turned  against 
them  :  for  before  the  making  of  that  statute,  the  issue  in  replevin  must  have  been  con- 
fined to  some  one  material  point.  If  we  were  now  to  break  in  upon  the  rule  so  satis- 
factorily laid  down  in  Crufjate's  case,  we  should  confound  all  the  lulcs  of  pleading.  If 
we  admit  this  plea  in  the  [81]  present  case,  I  do  not  see  why  we  must  not  let  it  in 
quare  impedit,  and  every  other  case.  Let  us  stand  by  the  rules  of  pleading,  which 
if  we  infringe  here,  we  may  destroy  altogether.  We  are  ail  of  opinion  that  this  plea 
in  bar  is  bad. 

Judgment  for  the  Defendant  (a). 

Cazelet  v.  Dubois.    July  5th,  1797. 

It  is  in  the  discretion  of  the  Court  to  put  a  Defendant  under  terms,  who  moves  to  have 
the  issues  levied  UTider  several  distringas's  restored  to  him  on  his  appearance, 
according  to  10  G.  3,  c.  50,  s.  4. 

A  rule  having  been  obtained  to  shew  cause  why  the  issues  levied  under  several 
distringas's  should  not  be  restored  on  the  Defendant's  appearance, 

Le  Hlaiic  Serjt.  insisted  that  the  Defendant  should  be  put  under  certain  terras. 

Heywood  Serjt.  contra  relied  on  the  words  of  the  10  G.  3,  c.  50,  s.  4,  by  which  it 
is  provided  "  that  when  the  purpose  of  tlie  writ  is  answered,  that  thou  the  issues  shall 
be  returned  ;  or  if  sold,  what  shall  lemain  of  the  mOTiey  arising  by  such  sale,  shall  be 
repaid  to  the  party  distrained  upon." 

Per  Curiam.  When  a  party  stands  out  several  distringas's,  it  is  perfectly  in  the 
discretion  of  the  Court,  whether  they  shall  order  the  issues  to  be  returned  ;  and  as 
the  Court  has  discretion  as  to  returning  the  issues  at  all,  they  must  have  a  right  to 
impose  terms.  The  woids  of  the  statute  must  be  understood  with  a  reference  to  the 
constant  jurisdiction  of  the  Court.  This  is  a  convenient  rule,  and  may  perhaps  put  an 
end  to  the  practice  of  standing  out  distringas's. 

Kule  absolute  on  payment  of  costs,  the  Defendant  undertaking  to  plead  instanter, 
and  take  short  notice  of  trial. 

Badley  v.  Loveday.     July  5th,  1797. 

The  Court  will  not  grant  an  attachment  for  non-psrformance  of  an  award,  pending  an 
action  brought  on  the  award  :  nor  allow  the  Plaintiff  to  waive  the  action,  in  order 
to  apply  for  the  attachment. 

Cockell  Serjt.  having  obtained  a  rule  to  shew  cause  why  an  attachment  should  not 
issue  against  the  Defendant  for  non-peiformance  of  an  award,  though  an  action  on  the 
award  was  pending  in  the  Court  of  King's  Bench,  he  was  now  called  upon  to  support 
his  rule. 

[82]  Cockell.  By  1  Salk.  73,  it  appears  that  a  party  may  proceed  both  by  action, 
and  attachment  on  an  award  at  the  same  lime.  Notwithstanding  Slock  and  Uuggens 
V.  Smith,  Cases  temp.  Hard.  106,  107,  in  a  subsequent  case,  Andrews,  299,  a  rule  was 
granted  for  an  attachment  on  the  Plaintiff's  undertaking  to  discontinue  the  action. 
The  Plaintiff  in  this  case  is  ready  to  waive  the  action,  being  too  poor  to  proceed  in  it. 

Sed  per  Curiam.  We  shall  not  allow  him  to  waive  the  action,  to  enable  him  to 
make  this  a[)plication.     He  has  made  his  election. 

Rule  discharged  without  costs. 

LiNGHAM   V.    BlUGS   AND   ANOTHER.      1797. 

[See  Ex  parte  Lovering,  1874,  L.  R.  9  Ch.  623.] 

If  the  furniture  of  a  coft'ee-house  be  taken  in  execution  by  a  creditor,  and  without  ever 
being  removed,  be  let  by  him  to  the  keeper  of  the  coffee-house,  who  becomes  bank- 

(a)  Vide  etiam  Cockerill  v.  Arinslrong,  Willes,  99.  Cooper  v.  Monke,  ib.  52.  Bell  v. 
If^ardell,  ib.  202.  3  Bur.  1385.  Dayrolles  v.  Howard,  and  Crowlher  v.  Ramsbotiom, 
7  T.  R.  654. 
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rupt  while  in  possession  of  it ;  the  assignees  may  seize  it  under  the  21  Jac.  1,  c.  19, 

s.  ll(a)i. 

Trover  against  the  Defendants,  who  were  the  assignees  of  Anne  Munday  a  bank- 
rupt, for  all  the  household  furniture,  and  other  articles  belonging  to  a  coffee-house. 

This  cause  was  tried  before  Eyre  Ch.  J.  at  Guildhall,  Sittings  after  last  Easter  term. 

Atuie  Munday,  the  bankrupt,  was  the  widow  of  a  person  who  had  kept  a  coffee- 
house, and  being  indebted  to  the  Plaintiff,  gave  him  a  warrant  of  attorney  for  8001., 
under  which  he  entered  up  judgment,  and  took  in  execution  the  goods  in  question. 
They  were  valued  by  the  sheriff  at  3371.  13s.  6d.  and  thereupon  a  bill  of  sale  was 
made  out  by  the  sheriff  at  that  price,  to  Thomas  Lingham  the  Plaintiff's  brother,  in 
trust  for  the  Plaintiff.  In  June  1791,  articles  of  agreement  under  seal  were  entered 
into  between  the  said  T.  Lingham,  the  Plaintiff,  and  Anne  Munday;  by  which  the 
Plaintiff  let  the  goods  to  Anne  Munday  at  the  yearly  rent  of  271.,  for  four  years,  and 
she  covenanted  not  to  remove  them  from  the  coffee-house  without  the  Plaintiff's  con- 
sent. The  deed  contained  a  proviso,  that  the  Plaintiff  should  enter  and  take  possession 
on  failure  in  the  payment  of  rent.  Anne  Munday  continued  in  possession  of  the 
goods  beyond  the  four  years,  and  until  they  were  seized  under  the  commission. 

At  the  trial  an  objection  being  taken  to  the  Plaintiff's  recovery  on  the  21  Jac.  1, 
c.  19,  s.  11,  the  Chief  Justice  doubted  whether  this  case  were  within  it,  and  a  verdict 
was  given  for  the  Defendant,  with  liberty  to  enter  a  verdict  for  the  Plaintiff,  damages 
3371.  13s.  6d.  if  the  Court  should  be  of  opinion  that  it  was. 

[83]  Adair  Serjt.  having  accoidingly  obtained  a  rule  to  shew  cause  why  the  verdict 
shouliJ  not  be  entered  for  the  Plaintiff, 

Cockell  Serjt.  shewed  cause.  The  21  Jac.  being  a  considerable  extension  of  the 
bankrupt  laws  in  favour  of  creditors,  ought  to  receive  a  liberal  construction.  It 
differs  from  the  13  Eliz.  which  only  provided  against  fraudulent  conveyances;  but 
this  statute  attaches  on  all  goods  left  in  the  hamls  of  a  bankrupt,  even  without  fraud, 
if  the  bankrupt  has  thereby  obtained  a  false  credit  with  the  world.  It  was  determined 
in  Stevens  v.  Sole,  cited  1  Atk.  170,  Cooke's  Bankrupt  Laws,  229,  that  an  ostensible 
possession  of  chattels  by  the  bankrupt  was  sufficient  to  intitle  the  assignee  under  the 
21  Jac.  Now  here  Mrs.  Munday  had  as  full  and  ostensible  a  possession  as  possible: 
she  had  the  use  of  the  articles  in  question,  and  they  were  of  a  perishable  nature. 
Possession  of  moveables  imports  property;  and  on  that  ground,  a  distinction  is  taken 
between  a  mortgage  of  realty  and  a  mortgage  of  chattels :  in  the  latter  case  the 
supposition  of  ownership  can  only  be  repelled  by  notice.  In  Rt/all  v.  Bulk,  1  Atk. 
165,  Lord  Hardwicke  decided  on  the  spirit,  not  on  the  words  of  the  act,  and  thought 
that  the  11th  section  ought  to  be  governed  by  the  preamble  at  the  end  of  the  10th 
section.  This  case  cannot  be  compared  to  that  of  a  banker  or  a  factor,  because  they 
are  known  to  deal  upon  commission  ;  nor  to  that  of  furniture  in  lodgings,  which  is 
known  not  to  belong  to  the  person  in  possession  ;  therefore  the  world  is  not  deceived. 
The  case  of  Bryson  v.    lVylie{a)-,  [84]  Cooke's  Bankrupt  Laws,  234,  is  exactly  like 

(a)i  Vide  Darby  v.  Smith,  8  T.  R.  82,  3.  Horn  v.  Baker,  9  East,  215.  Dawson  v. 
Wood,  3  Taunt.  256.  Lucas  v.  Dorrien,  7  Taunt.  278,  291.  Oliver  v.  Bartlett,  1  B.  & 
B.  269,  273.  Mankhouse  v.  Hay,  2  B.  &  B.  lU.  S.  C.  8  Price,  256.  CoUwell  v. 
Gi-egory,  1  Price,  119.  Lingard  v.  Messiter,  1  B.  &  C.  308.  Lyon  v.  JFeldon,  2  Bine 
334. 

(«)2  The  Reporters  have  been  favoured  with  the  following  note  of  the  case  of 
Bryson  v.  Wylie,  which  is  something  fulkr  than  any  already  in  print. 

Bryson  v.  Wylie,  H.  24  Geo.  3,  B.  R. — Trover  for  Dier's  Plant. 

The  cause  was  tried  at  the  sittings  after  Michaelmas  term  1783,  at  Guildhall, 
before  Lord  Mansfield,  when  a  verdict  was  found  for  the  Plaintiff,  subject  to  the 
opinion  of  the  Court  upon  this  case. 

"That  one  James  Simpson  being  possessed  of  the  dier's  plant  in  the  declaration 
mentioned,  by  an  indenture  dated  April  26th,  1781,  made  between  James  Simpson  and 
the  Plaintiff,  .ifter  reciting  that  the  Plaintiff"  in  January  1780  sold  to  James  Simpson 
a  plant,  &c.  for  1651.  6s.  6d.  for  which  sum  Simpson  gave  the  Plaintiff'  two  promissory 
notes,  dated  19th  January  1780,  one  for  821.  133.  6d.  payable  the  6lh  January  1781, 
and  the  other  for  821.  13s.,  the  remainder  of  the  siim,  payable  6th  January  1782  ;  and 
also  reciting,  that  when  the  first  note  became  due  it  was  inconvenient  for  him  to  pay 
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the  one  n,t  bar  :  now  that  has  been  recognized  as  law,  and  still  remains  nntonphed. 
The  more  modern  cases,  where  the  rule  has  been  narrowed,  are  disliiij^iilshable  from 
that  and  from  the  present.  In  Walker  v.  liiufiell,  Doug.  317,  the  bankrupt  held  the 
goods  for  ;i  special  purpose,  of  which  the  general  creditors  had  notice.     In  Collins  v. 

the  same,  atid  that  he  promised,  in  consideration  of  the  said  notes  being  given  up  to 
him,  to  assign  over  the  plant,  &c.  to  the  PlainliflT,  to  which  the  Plaintiff  agreed  :  it 
was  witnessed  that  as  well  in  consideration  of  the  Plaintift's  delivering  up  the  said 
notes,  as  also  5s.  to  Simpson,  paid  by  the  Plainiitf,  Simpson  did  assign  and  deliver  to 
the  Plaintiff  the  said  plant,  &c.  to  hold  to  the  said  Plaintiff,  his  executors,  adminis- 
trators, and  assigns  for  ever.  And  also  farther  reciting,  that  it  had  been  agreed 
between  the  parties  that  the  Plaintiff  should  let  the  said  plant  to  Simpson  for  three 
years,  from  Lady-day  1781,  Simpson  paying  the  Plaintiff  81.  5s.  6d.  per  annum  for 
the  use  and  occupation  thereof,  and  observing  the  covenants  respecting  the  same: 
(these  are  covenants  from  Simpson  for  paying  the  rent  quarterly,  for  keeping  the 
plant  in  repair,  and  not  assigning  it  without  the  consent  of  the  Plaintiff)  it  was 
agreed  that  if  Simpson  should  make  default  in  any  of  the  quarterly  payments,  or  in 
the  peiformance  of  any  of  the  other  covenants,  then  the  terra  granted  should  cease, 
and  the  said  Simpson  should  deliver  the  said  plant,  &c.  and  it  should  be  lawfid  for 
the  Plaintiff  to  take  immediate  possession  of  the  same.  There  is  a  memorandum  that 
Simpson  had  put  the  Plaintiff"  into  possession,  by  the  deliveiing  of  one  winch.  That 
on  the  5lh  July  1783  a  commission  of  bankrupt  issued  against  Simpson,  and  the 
Defendant  was  chosen  assignee,  who  took  possession  of  the  plant  as  part  of  the  estate 
and  effects  of  Simpson." 

The  question  for  the  opinion  of  the  Court  was,  whether  this  case  was  within  the 
statute  of  21  James  1,  c.  19,  s.  11.  If  not,  the  verdict  to  stand ;  but  if  it  was,  to  be 
entered  for  the  Defendant. 

Wood  for  the  Plaintiff'.  This  is  only  a  lease  for  years,  reserving  a  rent  payable 
quarterly.  The  question  then  is.  Whether  the  assignees  under  a  commission  of 
bankrupt  are  intiiled  to  the  absolute  possession  of  premises,  of  which  the  bankrupt 
had  only  a  lease  for  years?  This  case  is  distinguished  from  all  the  authorities  upon 
the  subject;  for  in  every  one  of  them  there  was  an  absolute  and  complete  sale.  In 
this  case  the  use  of  the  chattel  is  only  demised  for  a  term,  at  a  certain  rent.  The 
being  in  possession  merely  is  not  a  sufficient  ground  to  vitiate  the  whole  transaction. 
In  the  cases  of  bankers  and  factors,  the  goods  they  may  have  in  their  possession  do 
not  go  to  the  assignees.     Mace  v.  Cadell,  Cowj).  232,  and  IFalker  v.  Burndl,  Doug.  320. 

Law  conlrii.  This  might  probably  be  good  between  the  contracting  parties,  but 
is  certainly  fraudulent  and  void  as  to  the  other  creditors.  It  gives  a  false  credit ;  for 
with  respect  to  chattels,  possession  always  imports  owneiship.  Mace  v.  Cadell.  In 
this  case  here  is  a  fair,  open,  and  notorious  sale  of  these  fixtures  to  Simpson  ;  and 
afterwards  there  is  a  private  resale  and  a  lease,  so  that  to  the  world  he  appears  as  the 
absolute  owner.  From  such  a  transaction  fraud  may  be  presumed.  But  I  do  not 
think  it  is  necessary  for  me  to  state  a  circumstance  of  fraud,  in  order  to  get  judg- 
ment for  my  client.  Brown  v.  Ileathcote,  1  Atk.  161.  lii/all  v.  liolle,  1  Atk.  165, 
Ex  parte  Fli/n,  1  Atk.  185,  Hall  v.  Gurney  in  this  term.  (Since  reported,  Cooke's 
Bankrupt  Laws,  231.)  In  the  business  of  a  brewer  and  also  of  a  dier,  the  utensils, 
the  vats,  the  tubs,  &c.  are  the  chief  object  of  credit,  and  therefore  this  lease  held  out 
to  the  wotld  an  idea  that  Simpson  was  possessed  of  this  plant,  and  procured  him 
credit. 

LoKD  Mansfield.  I  have  no  doubt  that  this  is  a  new  experiment  to  defeat  the 
bankrupt  laws.  The  law  has  said  that  a  trader  cannot  mortgage  his  effects,  and  at 
the  same  time  keep  possession.  What  is  the  case  here?  He  sells  and  keeps  possession, 
and  pays  interest  for  the  money.  If  this  contrivance  were  suffered,  it  would  open  a 
door  to  avoid  the  statutes,  and  therefore  it  ought  not  to  be  allowed  to  prevail. 

BuLLEK  J.  The  case  of  a  banker  or  a  factor  does  not  come  up  to  the  present; 
for  theie  by  the  course  of  trade  they  must  have  the  goods  of  other  people  in  their 
possession,  and  therefore  it  does  not  hold  out  a  false  credit  to  the  world.  But  none 
of  those  exceptions  apply. 

Judgment  for  the  Defendant  (a). 

(o)  And  see  Thompscm  v.  GiUi,,  2  B.  &  C.  426. 
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Forbes,  3  T.  R.  316,  Ihe  timber  was  appropriated  to  a  special  purpose,  and  the  bankrupt 
had  not  such  an  ownership  as  [85]  would  give  him  credit  with  the  world.  So  also 
in  Jarman  v.  IFooUoion,  3  T.  R.  618.  Duller  J.  says  "It  is  sufficient  to  say,  that  the 
husband  had  not  the  order  and  disposition  of  this  property  with  the  consent  of  the 
real  owner,  the- trustee." 

Adair  Serjt.  in  support  of  the  rule.  All  personal  property  of  which  a  bankrupt  has 
the  possession,  is  not  within  the  object  of  the  statute.  The  legislature,  not  choosing 
to  go  that  length,  added  the  words  "order  and  disposition,"  &c.  "sale  and  alteration," 
&c.  which  words  must  be  rejected,  if  the  mere  circumstances  of  possession  and  reputed 
ownership  are  sufficient.  Indeed,  if  this  were  the  case,  job  coaches  and  horses,  and 
furniture  in  lodgings,  would  be  brought  within  the  statute.  The  act  was  not  intended 
to  interfere  with  any  thing  but  the  stock  in  trade,  the  possession  of  which  necessarily 
implies  the  order  and  disposition,  sale  and  alteration,  &c. ;  for  a  trader  who  is  left  in 
possession  of  his  stock,  does  acts  every  day  which  make  him  the  reputed  owner,  and 
give  him  a  degree  of  credit  beyond  what  arises  from  the  naked  possession.  All  the 
cases  cited  for  the  Defendant,  except  Bryson  v.  JFylie,  are  cases  of  mortgage.  In 
mortgages  of  realty  the  absolute  property  vests  in  the  mortgagee,  though  the  mort- 
gagor continue  in  possession:  but  in  mortgages  of  personally  it  is  otherwise;  there 
the  property  is  only  pledged  as  a  security,  and  the  absolute  ownership  does  not  pass 
de  facto,  till  default  in  payment  of  the  money.  The  doctiine  of  specific  liens  agrees 
with  this  principle,  where  a  person  is  always  held  to  have  parted  with  the  lien  when 
he  parts  with  the  possession.  Bryson  v.  JFylie  was  a  case  of  stock  in  trade  and 
implements  of  a  profession,  which  comes  so  directly  within  the  act  as  not  to  be  taken 
out  of  it  by  any  private  agreement.  Lord  Mansfield  there  calls  it,  "a  new  experiment 
to  defeat  the  bankrupt  laws,"  which  he  would  not  have  done  if  he  had  considered  the 
act  as  extending  to  household  furniture.  The  case  of  Collins  v.  Forbes  was  within  all 
the  mischief  coutended  for :  Kent  was  the  ostensible  and  reputed  owner,  and  all  the 
arguments  with  respect  to  false  credit  were  urged  :  there  no  visible  alteration  of  the 
property  took  place  ;  but  here  there  was  an  act  of  notoriety  ;  there  was  an  execution 
by  matter  of  record  executed  in  the  house,  and  therefore  a  visible  alteration,  both  by 
law  and  fact.  Jarman  v.  JFooHoton  is  the  strongest  case  for  the  Plaintitf;  for  the 
presumption  of  property  in  a  husband  is  of  course  stronger  than  in  a  stranger  ;  and 
the  jury  found  a  verdict  for  the  Defendant  as  to  the  slock  in  trade,  and  for  the 
Plaintifi'as  to  the  furniture. 

[86]  Marshall  Serjt.  on  the  same  side. 

Gur.  adv.  vult. 

This  day  the  judgment  of  the  Court  was  delivered  by 

Eyke  Ch.  J.  This  stood  over,  in  order  to  give  the  Court  an  opportunity  of 
looking  into  the  case  of  Byall  v.  Rolle :  we  were  desirous  of  reading  over  that  case, 
lest  we  should  at  all  break  in  upon  what  was  there  so  solemidy  decided.  In  effect 
there  were  but  two  points  then  agitated,  and  resolved,  1st,  Whether  a  mortg.igee  of 
goods  were  a  true  owner  within  the  21  Jac. ;  and  much  labour  was  employed  and 
learned  distinctions  taken  between  Hypothecation  and  Pigiius,  absolute  and  conditional 
sale,  in  order  to  shew  that  he  ought  not  to  be  so  considered  ;  but  by  the  unanimous 
opinion  of  the  Chancellor  and  Judges  it  was  ruled,  that  a  mortgagee  was  to  be  con- 
sidered as  the  true  owner,  in  opposition  to  the  reputed  owner.  2dly,  Whether  the 
trustee  of  the  partner  of  a  mortgagor  was  to  be  considered  as  the  true  owner,  and  the 
mortgagor  the  reputed  owner  within  the  statute.  But  it  is  very  obvious  that  neither 
of  these  points  much  afi'ect  the  present  case.  Perhaps  the  cases  which  fall  within  the 
statute  of  James  may  be  divided  into  two  classes  ;  1st,  Where  goods  not  originally 
the  property  of  the  bankrupt  are  left  in  his  order  and  disposition.  In  Uyall  v.  Rolle, 
Lord  Hardwicke  intimates  a  pretty  strong  opinion  that  the  preamble  should  govern 
the  eleventh  clause,  and  confine  it  to  cases  where  the  bankrupt  was  the  original  owner ; 
but  in  later  times  (a)  the  statute  has  been  considered  as  a  remedial  act;  and  it  has 
been  thought,  that  although  the  bankrupt  was  not  the  original  owner,  yet  if  he  had 
in  his  possession  the  goods  of  another  person,  they  fell  within  the  statute  :  this  has 
formed  a  class  of  cases  as  clearly  within  the  21  Jac.  as  the  first  class.  Many  cases 
have  certaiidy  been  taken  out  of  this  class  by  exceptions,  as  those  of  factors.  Though 
llyall  V.  Rolle  goes  no  further  than  I  have  mentioned,  yet  thus  far  it  may  be  made  use 

(a)  Mace  v.  Cadell,  Cowp.  232'. 
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of  as  an  authority  liere,  that  it  was  assumoiJ  throughout  the  wliole  discussion,  both 
by  the  Bench  and  the  IJar,  that  the  words  goods  and  chattels  in  the  statute  were  not 
to  be  confined  to  stock  in  trade  or  utensils.  The  words  were  there  supposed  to  include 
choses  ill  action,  which  might  pass  by  an  act  of  parliament,  though  they  could  not  by 
a  bill  of  sale.  The  case  of  an  assignment  by  a  bankrupt  of  a  bond  which  he  retains 
in  his  possession,  and  consequently  of  which  he  has  the  disposition,  so  that  he  may 
receive  the  money,  shews  how  the  words  "order  and  [87]  disposition,"  and  "reputed 
owner,"  are  to  be  understood.  They  arc  to  bo  understood  thus.  Being  allowed  to 
have  possession  of  goods  under  circumstances  which  give  the  reputation  of  ownership, 
brings  the  case  within  the  statute  ;  and  it  is  fair  so  to  consider  them,  because  every 
man  who  can  be  said  to  be  the  reputed  owner,  has  incidentally  the  order  and  dis- 
position ;  not  indeed  between  the  parties,  but  as  to  general  appearance.  It  is 
impossible  for  the  world  at  large  to  inquire  what  accounts  may  exist  between  the 
parties:  general  credit  with  the  world  is  all;  if  the  party  be  the  repute<l  owner  it 
imports  that  he  has  the  oriler  and  the  disposition,  and  that  he  may  sell.  Admitting 
that  the  words,  "order  and  disposition,  sale  and  alteration,"  might  refer  to  such  goods 
oidy  as  a  party  has  in  his  shop,  and  ready  to  sell  to  customers,  yet  they  caiuiol  refer 
to  the  actual  sale,  as  they  seem  to  import ;  for  if  the  goods  are  once  sold  they  are 
out  of  the  power  of  the  assignees.  The  act  supposes  them  to  rem.aiu  in  the  possession 
of  the  bankrupt,  and  because  they  remain  there  the  assignees  are  allowed  to  take  them. 
The  words  therefore  must  not  have  that  absolute  sense  which  they  seem  to  bear,  but 
must  have  a  moaning  consistent  with  the  end  proposed  to  be  attained  by  the  statute. 
If  a  mill  be  the  reputoil  owner  of  goods,  and  appear  to  have  the  order  and  disposition 
of  them,  he  must  be  understood  to  have  taken  upon  himself  the  sale,  order,  and 
disposition  within  the  meaning  of  this  statute.  We  must  suppose  that  he  has  done 
that  which  the  act  supposes  ;  and  certainly  to  hold  a  construction  at  this  day,  different 
from  that  of  all  the  cases  on  this  remedial  law,  could  not  be  justified  by  the  mere 
letter  of  the  act.  The  question  then  comes  to  this,  Can  furniture  be  distinguished 
from  other  goods  and  chattels,  to  which  the  statute  would  extend  1  Now,  I  think  it 
cannot,  except  so  far  as  it  may  go  to  shew  that  this  bankrupt  was  not  the  reputed 
owner,  did  not  appear  to  have,  and  therefore  had  not  the  order  and  disposition  ;  and 
it  was  fairly  admitted  by  my  Brother  Adair,  that  it  was  not  worth  while  to  go  to 
another  trial  on  that  point :  Mrs.  Muiiday  had  been  in  such  possession,  that  no  Jury 
couhl  have  hesitated  to  pronounce  her  the  reputed  owner.  That  being  admitted, 
I  think  it  necessarily  follows,  from  her  being  the  reputed  owner,  that  she  will  appear 
to  the  world  to  have  the  order  and  disposition,  sale  and  alteration,  &c.  She  must 
clearly  derive  a  credit  from  these  appearances,  and  consequently  if  the  owner  allows 
her  to  retain  the  property,  however  fair  that  may  be  between  herself  and  the  owner, 
it  must  bo  a  fraud  upon  the  creditors. 

[88]  It  has  been  suggested  that  this  doctrine  would  go  to  an  inconvenient  length, 
and  it  was  said  by  way  of  instance,  that  no  trader  could  go  into  a  ready-furnished 
house,  or  hire  horses  on  a  job,  because  possession  would  create  a  reputation  of  owner- 
ship, and  consequently  the  furniture  and  horses  would  be  liable  to  be  seizeii.  I  admit 
that  possession  is  always  evidence  of  ownership,  and  with  nothing  to  oppose  it,  would 
create  a  reputation  of  it :  but  it  is  evidence  which  may  be  opposed,  and  so  satis- 
factorily opposed  as  to  destroy  that  reputation.  Let  us  pursue  this  idea.  A  respect- 
able tradesman  residing  in  his  own  house  in  London,  takes  a  journey  for  two  months 
to  Brighton,  or  some  other  sea-port,  and  hires  a  ready-furnished  house  :  all  the  world 
would  say  that  he  was  the  reputed  owner  of  the  furniture  in  the  house  in  London, 
and  not  the  reputed  owner  of  that  in  the  house  at  Brighton.  So  as  it  is  notorious 
that  people  do  not  always  drive  their  own  coaches  and  horsss,  possession  in  such 
a  case  is  only  equivocal,  and  too  equivocal  to  create  a  reputation  of  ownership ;  it 
would  therefore  be  necessary  to  go  into  other  evidence  to  determine  of  what  character 
the  possession  was.  I  have  no  apprehension  of  this  doctrine  going  to  an  inconvenient 
length. 

It  has  been  suggested  also,  that  most  of  the  cases  are  cases  of  mortgage,  and  that 
they  are  not  in  their  circumstances  like  the  present.  But  when  once  it  is  determined 
that  a  mortgagee  is  an  owner  within  the  statute  of  James,  they  will  be  found  to  be 
the  same  in  principle.  Two  cases  have  been  principally  relied  on  at  the  bar ;  that 
for  the  Defendant  was  Bry^on  v.  IFylie,  and  that  for  the  Plaintiff  was  Jarman  v. 
fVoolloton,  which   last  happened  to  be  a  ease  of  furniture,  and  was  held  not  to  be 
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within  the  statute  of  James.  I  am  unable  to  perceive  in  those  two  cases,  or  in  Collins 
V.  Forbes,  any  difference  in  the  rule  of  construction  with  respect  to  the  statute.  They 
are  cases  where  the  circumstances  to  which  the  statute  was  applicable  lead  the  Court 
to  different  conclusions ;  perhaps  both  of  them  were  right ;  but  it  is  sufficient  to  say 
that  neither  of  them  has  any  thing  in  common  with  the  present  case  :  possibly  they 
would  not  govern  other  cases  much  nearer  to  them  in  circumstances  than  this.  Not- 
withstanding Bryson  v.  JVylie,  I  can  suppose  that  a  dier  may  be  in  possession  of  a 
plant,  without  being  the  reputed  owner;  I  can  also  suppose  cases  where  a  trustee 
for  a  married  woman  permitting  the  husband  to  take  possession  of  the  goods  and 
chattels,  and  to  become  the  reputed  owner  to  all  the  world,  may  lose  those  goods  in 
conse  [89]  quence.  We  cannot  argue  from  the  circumstance  of  a  dier  being  in 
possession  of  a  plant,  and  being  the  reputed  owner,  that  therefore  this  furniture  shall 
be  liable  to  be  taken  by  the  assignees ;  nor  from  the  furniture  being  protected  in 
Jarman  v.  Woolloton,  that  the  furniture  shall  also  be  protected  here.  As  to  the  case 
of  Collins  V.  Forbes  {ay,  we  perfectly  agree  in  that  decision  :  because  Kent,  the  carpenter, 
who  was  to  do  the  work,  was  not,  at  the  time  he  became  bankrupt,  in  possession  of 
the  goods  which  were  lying  in  the  king's  yard,  and  were  in  contemplation  of  law  in 
possession  of  the  true  owner,  whoever  he  was.  It  was  well  observed  by  Mr.  Justice 
Bnller  in  Walker  v.  Bnrnell,  that  questions  on  the  21  Jac.  have  much  more  of  fact  than 
of  law  in  them.  I  believe  when  once  it  is  ascertained  whether  the  bankrupt  was  the 
reputed  owner  or  not,  there  would  be  very  little  difficulty  in  deciding.  From  that 
reputed  ownership  false  credit  arises  :  from  that  false  credit  arises  the  mischief  :  and 
to  that  mischief  the  remedy  of  the  statute  applies.  This  seems  a  fair  and  sound 
construction  of  the  statute  ;  and  the  present  being  confessedly  a  case  of  reputed 
ownership,  and  the  other  terms  of  the  eleventh  section  being  incidental  to  reputed 
ownership,  we  think  the  verdict  proper. 
Rule  discharged  (b). 

[90J  Mr.  Justice  BuUer  was  absent  during  the  whole  of  this  Term,  from 
indisposition. 

[91]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  and 
IN  THE  Exchequer  Chamber,  in  Michaelmas  Term,  in  the  Thirty- 
Eighth  Year  of  the  Reign  of  George  III. 

RiDOAT  V.  Pye.     Nov.  7tb,  1797. 

The  Court  will  not  set  aside  an  award  on  the  ground  of  the  witnesses  not  having 
been  examined  on  oath,  if  no  such  objection  was  made  at  the  time  of  their 
examination. 

Williams  Serjt.  moved  for  a  rule  to  shew  cause  why  an  award  between  these 
parties  should  not  be  set  aside,  on  the  ground  that  the  arbitrator  had  not  examined 
the  witnesses  on  oath. 

It  being  asked  by  Eyre  C.  J.  whether  the  arbitrator  was  desired  at  the  time  by 
either  of  the  parties  to  examine  on  oath,  and  answered  by  Williams,  that  his  affidavit 
did  not  state  that  any  objection  was  made  to  his  omitting  to  do  so. 

Per  Curiam,  Then  we  shall  certainly  not  make  any  objection  now. 

Williams  took  nothing  by  his  motion  (af. 

[92]     Haskins  v.  Morris.     Nov.  8th,  1797. 

An  order  for  the  discbarge  of  an  insolvent  under  the  Lords'  act,  s.  16,  cannot  be  made 
by  a  Judge  in  terra,  though  summonses  were  taken  out  in  vacation,  and  the  order 
only  delayed  till  the  beginning  of  term  by  an  irregularity  in  the  affidavits. 

The  Defendant  was  taken  in  execution  at  the  suit  of  the  Plaintiff  in  the  Tholsey 

(ay  On  the  decision  in  that  case,  see  the  opinion  of  Mr.  Justice  Lawrence,  as 
reported  in  Gmdon  v.  The  East  India  Companv,  7  T.  R.  237. 

{b)  See  Manlonv.  Moore,  1  T.  R.  67.     Darby  v.  Smith,  8  T.  R.  82. 
{af  Hall  V.  Lamence,  4  T.  R.  589. 
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Court  at  Bristol  :  (luiiiii;  his  confiiiemeiit  there,  anothi.'r  action  was  bioiight  against 
him  ill  this  Court  by  the  same  Piaintifi',  to  which  he  put  in  bail,  was  surrendered,  and 
afterwards  removed  by  habeas  corpus  to  the  Fleet  prison.  While  in  custociy  at  Biistol 
on  the  first  action,  he  petitioned  and  obtained  his  groats,  which  were  regnlarly  paid 
till  his  removal  to  the  Fleet,  but  had  been  since  discontinued. 

An  application  having  been  made  to  Heath  J.  in  the  long  vacation  to  discharge 
the  Defendant  under  the  32  G.  2,  c.  28,  s.  13,  three  summonses  were  then  taken  out; 
and  had  the  affidavits  been  regular,  the  Defendant  might  have  been  dischaiged  before 
the  term  began  :  but  having  been  delayed  by  sending  to  Bristol  for  the  proper 
affidavits,  he  was  brought  up  before  Buller  J.  at  his  chambers,  on  a  day  in  term  ;  who 
doubted  first,  whether  under  the  words  (a)  of  the  act,  he  had  a  power  to  discharge 
the  Defendant  out  of  execution  in  an  action  brought  in  the  Tholsey  Court  at  Bristol ; 
secondly,  whether,  as  the  application  to  him  was  made  in  term  time,  he  could  consider 
himself  us  (inly  carrying  into  effect  the  foinier  proceeding  before  Heath  J.  in 
vacation  (A),  or  whether  the  discharge  must  not  now  be  by  the  Court. 

The  Court  were  of  opinion,  that  as  no  order  had  been  made,  this  ought  to  be 
considered  as  an  original  motion.  And  accordingly  granted  a  rule  nisi,  which  was 
afterwards  made  absolute  without  opposition. 

Williams  Serjt.  for  the  Defendant. 

[93]    Hicks  v.  Richardson.    Nov.  8ih,  1797. 

If  an  arbitrator  awanJ,  among  other  things,  that  each  party  shall  pay  a  moiety  of  the 
costs  of  the  arbitration  and  of  making  the  submi.=sion  a  rule  of  Court  ;  and  one 
party,  in  order  to  get  the  award  out  of  the  hands  of  the  arbitrator,  pay  the  whole, 
he  may  have  an  attachment  against  the  other  party  if  he  refuse  to  pay  his  moiety. 

The  parties  in  this  case  having  submitted  to  arbitration,  and  the  submission 
having  been  made  a  rule  of  Court,  the  arbitrator  awarded  10s.  Id.  as  the  balance  due 
to  be  paid  by  the  Defendant  to  the  Plaintiff,  each  party  to  pay  his  own  costs  of  suit, 
a  moiety  of  the  costs  of  the  arbitration  and  of  making  the  submission  a  rule  of  Court, 
and  to  execute  a  release  to  the  other  pjirly.  After  notice  of  the  award  made,  the 
Defendant,  in  order  to  get  it  out  of  the  hands  of  the  arbitrator,  paid  the  whole 
expence  of  the  arbitration  ;  then  tendered  the  sum  awarded,  together  with  a  release 
to  the  Plaintiff,  and  called  upon  him  to  pay  a  moiety  of  the  expence  of  the  arbitration 
and  of  making  the  submission  a  rule  of  Court,  and  to  execute  a  release  on  his  part; 
this  the  Plaintiff  altogether  refused. 

A  rule  ni.si  for  an  attachment  against  hira  for  not  performing  the  award  having 
been  obtained  by  the  Defendant, 

Williams  Serjt.  shewed  cause,  and  contended.  That  it  was  not  competent  to  the 
Defendant  to  pay  the  whole  expence  of  the  arbitration,  and  then  apply  for  an  attach- 
ment against  the  Plaintiff  for  non-payment  of  his  moiety  ;  but  that  he  ought  to  resort 
to  anothei-  remedy. 

Le  Blanc  Serjt.  in  support  of  the  rule. 

Eyre  Ch.  J.  We  shall  accommodate  the  form  to  the  substance  of  the  thing,  if  we 
are  satisfied  that  the  Plaititiff  has  refused  to  pay  his  moiety  of  the  costs.  Shall  we 
oblige  the  arbitrator  to  bring  an  action  !  Should  we  not  have  allowed  him  to  say  on 
this  sort  of  application  that  the  costs  of  the  arbitration  amounted  to  so  much,  and 
that  by  the  terms  of  the  award  they  were  to  be  paid  by  both  parties,  and  that  this 

(a)  The  words  are,  "If  any  failure  shall  at  any  time  be  made  in  the  payment  of 
any  weekly  sura  which  shall  be  ordered  by  any  such  Court  to  be  paid  to  any  such 
prisoner,  such  prisoner,  upon  application  in  term  time  to  the  Court  where  the  suit 
in  which  any  such  prisoner  shall  be  charged  in  execution  was  commenced,  or  shall 
have  been  carried  on,  or  in  the  prison  of  which  Court  any  such  prisoner  shall  stand 
committed,  on  any  habeas  corpus,  or  in  vacation  time  to  any  Judge  of  any  such  Court, 
may  by  the  order  of  any  such  Court  or  Judge  be  discharged  out  of  custody  on  every 
such  execution." 

(b)  See  Leach  v.  Pargister,  Doug.  68,  where  an  order  for  the  discharge  of  a  prisoner 
was  made  by  Willes  J.  on  the  first  day  of  Term,  and  Ld.  Mansfield  said,  that  it  must 
be  considered  with  a  reference  to  the  application  which  was  made  in  vacation. 
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Plaintiflf  had  refused  to  pay  his  moiety?  I  consider  this  motion  in  the  same  light  as 
if  the  arbitrator  had  come  to  enforce  the  attachment.  On  the  substantial  justice  of 
the  case,  the  Plaintiff  is  bound  to  pay  his  moiety  of  the  costs.  He  has  submitted  by 
a  rule  of  Court  to  pay  them,  and  the  Court  will  enforce  the  payment  by  attachment. 
It  is  all  matter  of  form  whether  the  arbitrator  himself  applies  for  the  attachment  or 
the  party  who  has  paid  the  money  to  the  arbitrator.  I  cannot  but  think  that  it  was 
the  better  course  to  be  taken  in  this  case,  for  the  aibitrator  to  get  the  whole  costs 
from  [94]  the  Defendant  by  withholding  the  award,  who  may  redress  himself  by  one 
attachment,  than  for  the  Defendant  to  have  an  attachment  against  the  Plaintiff  for 
not  obeying  the  award  as  far  as  concerned  him,  and  then  for  the  arbitrator  to  have 
an  attachment  against  him,  for  the  moiety  of  the  costs  of  the  arbitration.  What  a 
scene  of  litigation,  expence  and  vexation  might  this  strictness  produce?  Supposing 
no  objections  to  the  expences  themselves,  I  think  the  attachment  should  issue. 

BuLLER  J.  My  doubt  is  this.  The  money  has  been  advanced  voluntarily,  and 
without  application  from  the  Plaintiff,  and  the  Defendant  comes  for  an  attachment  as 
grounded  on  the  award.  Being  a  mere  voluntary  payment  on  the  part  of  the  Defen- 
dant, I  doubt  whether  the  Plaintiff  is  strictly  liable  to  an  attachment.  Suppose  the 
arbitrator  had  awarded  the  expences  of  the  arbitration  to  be  paid  by  the  parties  jointly 
and  not  severally. — However,  I  am  perfectly  satisfied  that  no  injustice  will  be  done ; 
the  Plaintiff  is  certainly  bound  to  pay  some  way  or  other :  if  therefore  the  Court  are 
inclined  to  grant  the  attachment,  I  shall  not  oppose  it. 

Heath  J.  I  cannot  consider  this  as  a  mere  voluntary  payment  of  money,  since 
the  Defendant  could  not  have  got  the  award  out  of  the  hands  of  the  arbitrator  till 
all  the  expences  were  paid. 

ROOKE  J.  It  is  clear  that  one  man  cannot  pay  the  debt  of  another  officiously. 
But  in  this  case  there  is  one  ciicumstance  on  which  I  lay  great  stress.  It  was  neces- 
sary to  make  the  submission  a  rule  of  Court ;  at  least  the  attachment  is  right  to 
enforce  the  payment  of  half  the  expences  of  that  proceeding.  I  do  not  like  attach- 
ments on  equitable  grounds,  and  I  think  that  the  Court  should  be  very  strict  in 
granting  them.  Bufsince  there  is  a  legal  ground  as  to  part,  and  as  it  is  the  opinion  of 
the  Court  that  no  injustice  will  be  done,  I  shall  not  oppose  the  attachment. 

Eyre  Ch.  J.  added,  that  perhaps  on  strict  legal  grounds  the  arbitrator  ought  to 
have  applied  for  the  attachment  to  enforce  payment  of  the  costs  of  the  arbitration, 
but  that  he  was  unwilling  to  force  arbitrators  to  come  into  Court. 

Rule  absolute. 

[95]    Holland  v.  Palmer.    Nov.  9th,  1797. 

If  any  one  of  a  bankrupt's  creditors,  though  without  the  privity  of  the  bankrupt, 
be  induced  by  money  to  sign  his  certificate,  it  is  void  (a). 

Declaration  for  goods  sold  and  delivered,  and  common  money  counts.  Plea,  That 
after  the  cause  of  action  accrued,  and  before  the  commencement  of  the  suit,  the 
Defendant  became  a  bankrupt  and  obtained  his  certificate. 

At  the  trial  of  this  cause  before  Lord  Keiiyon  at  the  summer  assizes  for  Stafford, 
it  was  proved  that  Richard  Pope,  one  of  the  creditors  who  had  signed  the  certificate, 
had  received  ten  guineas  for  so  doing  from  one  Griffiths  the  Defendant's  brother-in-law, 
but  without  the  privity  of  the  Defendant.  It  was  contended  on  the  part  of  the 
Plaintiff  that  the  certificate  was  avoided  by  this  circumstance  under  5  Geo.  2,  c.  30. 
Lord  Kenyoii  hesitated,  but  the  inclination  of  his  mind  was  that  the  certificate  was 
void  :  and  a  verdict  was  accordingly  found  for  the  Plaintiff',  subject  to  the  opinion  of 
this  Court. 

Adair  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict  for  the  Plaintiff 
should  not  be  set  aside,  and  a  verdict  be  entered  for  the  Defendant.  He  contended 
that  the  acceptance  of  a  sum  of  money  by  a  creditor  as  an  inducement  to  sign  the 
certificate,  if  without  the  privity  of  the  bankrupt,  did  not  vitiate  the  certificate  so 
signed.  He  said  the  case  of  Robson  v.  Calze,  Doug.  228,  cited  Cooke's  B.  L.  351, 
contained  an  implication  in  his  favour ;  for  as  the  argument  there  turned  on  the 
knowledge  of  the  bankrupt  at  a  particular  time,  viz.  the  time  of  the  allowance  of  the 

(a)  Vide  Phillips  v.  Dicas,  15  East,  248. 
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certificate  by  the  Chancellor,  it  seemed  to  admit  that  if  the  bankrupt  had  not  known 
it  at  all,  the  certificate  would  not  have  been  void.  He  added,  that  if  it  were  other- 
wise it  would  be  in  the  power  of  an  enemy  to  depiive  the  bankrupt  of  the  benefit  of 
bis  certificate  by  nicaliciously  advancing  money  to  a  creditor. 

Bui.LER  J.  It  is  no  matter  whether  the  bankrup£  knew  of  the  money  being  paid 
or  not;  it  was  a  fraud  on  the  rest  of  the  creditors.  One  of  the  creditors  has  obtained 
money  which  ought  to  have  been  divided  among  all  of  them.  By  so  doing  he  has 
obtained  an  advantage.  Besides,  the  others  may  have  been  induced  to  sign  by  his 
example. 

Eyke  Ch.  J.  This  has  always  been  the  impression  on  my  mind,  and  I  .should 
have  had  no  difficulty  upon  it  at  Nisi  Prius.  I  do  not  feel  the  weight  of  the  distinc- 
tion between  the  parly  [96]  coming  to  the  knowledge  of  the  money  paid  just  before  the 
allowance  of  his  certificate,  and  at  any  time  before.  The  certificate  is  as  improperly 
obtained,  whether  the  bankrupt  knows  of  the  circumstance  or  not.  My  Brother 
BuUer's  observation  is  extremely  striking.  If  a  considerable  creditor  be  induced  by 
money  to  |mt  himself  at  the  head  of  the  list,  the  majority  in  number  and  value  may 
be  obtained  by  that  means;  since  others  may  be  unuilling  to  refuse  signing,  when 
one  of  the  most  considerable  has  consented.  The  bankiupt  is  to  have  the  benefit  of 
the  certificate,  provided  the  genuine  sense  of  the  body  of  creditors  appears  in  his 
favour;  but  if  it  is  not  the  genuine  sense  that  appears,  the  certificate  is  no  longer 
that  fair  act  which  ought  to  have  any  effect.  I  should  not,  therefore,  agree  to  the 
case  which  has  been  put,  of  money  paid  maliciously.  I  should  think  that  a  certificate 
so  obtained  woulil  bo  bad  ;  but  the  bankrupt  would  be  at  libeity  to  procure  another. 
On  this  case  I  have  no  difficnliy  whatever. 

Heath  and  Kooke  J",  being  of  the  same  opiin'on, 

Adair  took  nothing  by  his  motion. 

Jacobs  v.  Stevenson.    Nov.  10th,  1797. 

The  Court  will  not  stay  proceedings  till  security  is  given  for  the  costs,  in  an  action 
by  a  foreign  seaman  serving  on  board  an  English  ship  (6). 

The  Plaintiflf  in  this  action  was  a  foreign  sailor,  serving  on  board  an  English  ship, 
and  declared  in  trover  for  a  chest. 

Le  Blanc,  Serjt.  now  moved  for  a  rule  to  shew  cause,  why  the  proceedings  should 
not  be  stayed  till  the  Plaintill'  should  give  security  for  the  costs  of  the  action.  He 
admilte<l,  that  the  inclination  (a)  of  the  Court  ha(l  been  not  to  adhere  to  the  general 
rule  with  respect  to  foreigners,  in  the  case  of  seamen  serving  on  board  English  ships, 
lest  they  might  be  discouraged  from  entering  into  our  service;  but  contended,  that 
the  exception  was  confined  to  cases  where  they  sued  for  their  wages. 

Eyre  Ch.  J.  This  motion  cannot  be  supported  in  the  case  of  any  foreigner  if  he 
be  resident  in  this  country.  Now  the  Court  may  assimilate  the  case  of  foreigners 
serving  on  board  English  ships,  to  that  of  foreigners  resi<Ient  in  this  country.  Perhaps 
the  piesent  Plaintiff  is  serving  on  board  an  English  ship  bound  to  the  port  of  London. 
He  may,  indeed,  be  a  foreigner,  but  he  is  just  as  amenable  to  the  jurisdiction  of  the 
Court  as  any  I'^nglish  sailor  in  [97]  the  same  situation.  The  same  reasons  which 
influenced  the  Court  in  their  foimer  decisions  on  this  subject,  will  influence  them  in 
the  present  case. 

Le  Blanc  took  nothing  by  his  motion. 

HiGGINSON  V.  Nesbitt.     Nov.  lOlh,  1797. 

The  Court  will  give  leave  in  the  first  instance  to  enter  up  judgment  on  a  verdict 

reduced  by  an  award. 

Adair,  Serjt.  on  a  former  day  having  moved  for  leave  to  enter  up  judgment  in 
the  first  instance,  on  a  verdict  reduced  by  an  award  ;  the  Court  then  thought  that  he 
could  only  apply  for  a  rule  to  shew  cause. 

(b)  Vide  Maria  v.  Hall,  2  B.  &  P.  236. 

(a)  Hensthen  v.  Garvos,  2  H.  Bl.  383  and  384,  n.  b. 
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He  now  mentioned  it  again,  and  stated  that  it  was  the  practice  of  the  King's 
Bench  to  make  the  rule  absolute  in  the  first  instance,  and  added,  that  the  practice  of 
this  Cuuit  seemed  to  have  been  so  considered  in  a  case  of  Higginson  v.  Bell,  in  last 
Trinity  term,  where  a  like  motion  with  the  present  was  granted. 

The  Court  upon  this  made  the 

Eule  absolute  (a)'. 


Jeyes  one,  &c.  v.  Booth.    Nov.  11th,  1797. 

If  a  Defendant  in  custody  being  about  to  execute  a  warrant  of  attorney  to  confess 
judgment,  is  informed  that  it  must  be  done  in  the  presence  of  an  attorney  on  his 
part,  and  thcieupon  produces  a  person  as  such,  in  whose  presence  he  executes  the 
warrant  of  attorney;  the  Court  will  not  set  aside  the  proceedings  thereon,  because 
the  person  so  produced  by  the  Defendant  was  not  an  attorney. 

Adair,  Serjt.  obtained  a  rule  calling  on  the  Plaintiff  to  shew  cause  why  the 
judgment  entered  up,  and  the  ca.  sa.  issued  in  this  case  should  not  be  set  aside  with 
costs,  on  an  aflSdavit  stating,  that  the  judgment  was  entered  up  on  a  warrant  of 
attorney  executed  by  the  Defendant,  when  in  custody  in  the  Fleet  prison,  he  having 
no  attorney  present  on  his  behalf. 

The  facts  were  these  :  The  Defendant  being  in  custody  for  the  debt  of  a  third 
person,  but  being  supersedable,  was  informed,  that  if  he  was  superseded,  he  would  be 
detained  at  the  suit  of  the  Plaintiff,  who  was  an  attorney  :  upon  this  he  sent  for  the 
Plaintiff,  who  by  his  direction  prepared  the  warrant  of  attorney  in  question  ;  the 
Defendant  took  it  into  his  hand,  read  it,  and  was  proceeding  to  execute  it,  when  the 
Plaintiff  informed  him  that  he  must  have  an  attorney  on  his  part  present  at  the 
execution  :  accordingly  the  Defendant  went  into  another  part  of  the  prison  and 
brought  with  him  a  person,  who  being  asked  by  the  Plaintiff  whether  he  was  an 
attorney,  answered  in  the  affirmative  ;  he  was  then  desired  to  explain  the  nature  of 
the  instrument  to  the  Defendant ;  and  the  [98]  warrant  was  executed  in  his  presence. 
It  turned  out  afterwards  that  this  person  was  not  an  attorney,  but  only  a  clerk  to 
an  attorney. 

Le  Blanc  shewed  cause  and  contended,  that  where  a  party  produces  a  person  as 
an  attorney  who  in  fact  is  not  one,  that  party  shall  not  be  allowed  to  turn  a  Plaintiff 
round  by  saying  that  the  warrant  of  attorney  is  not,  on  that  account,  properly 
executed. 

Eyre,  Ch.  J.  If  on  the  Plaintiff  objecting,  that  the  warrant  must  be  executed  in 
the  presence  of  an  attorney  on  the  part  of  the  Defendant,  the  Defendant  accepts  the 
instrument,  and  takes  upon  himself  to  find  out  the  person  in  whose  presence  he  oucht 
to  execute  it,  the  Court  will  not,  for  the  purpose  of  such  a  motion  as  this,  doubt  that 
such  person  was  an  attorney.  The  present  application  is  founded  on  an  attempt  to 
cheat  the  Plaintiff. 

Per  Curiam.     Eule  discharged  with  costs  (a)^. 

The  Master,  Wardens,  and  Commonalty  of  Feltsiakers  v  Davis 

Nov.  11th,  1797. 

The  Master,  Wardens  and  Commonalty  of  a  company,  cannot  sue  for  a  penalty 
forfeited  to  the  Master  and  Wardens,  to  the  use  of  the  Master,  Wardens,  and 
com|ian)'.  The  1st  count  in  a  declaration  in  debt  for  a  penalty  under  a  by-law, 
set  forth  the  charier  irapowering  the  company  to  make  by-laws,  the  by-law  made 
and  the  breach  of  it ;  The  2d  count,  omitting  the  above  particulars,  stated  the 
penalty  as  being  forfeited  "under  and  by  virtue  of  a  certain  by-law  of  the  company 

{ay  Vid.  etiam  Grimes  v.  Naish,  Post,  480,  where  it  was  held  that  the  party  was 
in  such  a  case  entitled  to  the  postea  without  any  application  to  the  Court.  See 
Bower  v.  Taylor,  7  Taunt.  575. 

{aY  Vid.  Birch  v.  Sharland,  1  T.  R.  715.  Crompton  v.  Stewart,  7  T.  R.  19.  Gillman 
V.  Hill,  Cowp.  141.  Hutsan  v.  Huison,  7  T.  R.  7.  Fell  v.  Riley,  Cowp.  281.  JFatkins 
v.  Hanhury,  2  Str.  1245.     Barnes  v.  JFard,  Co.  Ca.  Prac.  C.  B.  158. 
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before  that  time  duly  made,"  &c.  and  this  count  was   on  special  demurrer  held 
bad  (a). 

Debt  on  a  by-law  for  201.  The  1st  count  in  the  declaration  set  out  a  charter  of 
19  Car.  2,  incorporating  the  Feltmakers'  Company,  giving  a  power  to  the  Master, 
Wardens,  and  Assistants  to  make  by-laws,  and  directing  that  the  Wardens  should  be 
chosen  out  of  the  Assistants.  It  then  stated  that  a  by-law  was  made  imposit)g  a  fine 
of  101.  on  every  member  of  the  company  ;  who  being  chosen  Kentei'  Warden  should 
refuse  to  take  upon  himself  that  office,  to  be  paid  to  the  Master  and  Wardens,  for  the 
time  being,  for  the  use  of  the  Master,  Wardens,  and  Company,  that  the  Defendant 
became  a  member  of  the  company,  was  elected  Assistant,  and  took  upon  himself  that 
office,  and  was  afterwards  elected  Kenter  Warden,  which  office  he  refused  to  serve, 
&c.  whereby,  &c.  The  2d  count  and  the  breach  were  as  follows:  "And  whereas 
also  the  eaiil  William  Davis,  so  being  a  member  of  the  said  company  heretofore,  to 
wit,  on,  &c.  at,  &c.  was  indebted  to  tbe'said  Master,  Wardens,  and  Commonalty  of  the 
art  or  [99]  mystery  of  Feltmakers  of  London  aforesaid,  in  the  sum  of  other  101. 
which  he  as  such  member  of  the  said  company  had  before  then  forfeited  to  the  said 
Master  and  Wardens  of  the  said  company  for  the  use  of  the  said  society,  under  and 
by  virtue  of  a  certain  by-law  or  ordinance  of  the  said  company  before  that  time  duly 
made,  ratified,  allowed,  and  approved,  for  having  refused  to  take  upon  him,  and  for 
not  taking  upon  him  the  office  of  Renter  Warden  of  the  said  company,  to  which  said 
office  he  the  said  W.  Davis  had  before  then  been  duty  elected  and  chosen,  to  wit,  at, 
&c.  By  reason  of  which  last  mentioned  premises  an  action  hath  accrued  to  the  said 
Master,  Wardens,  and  Commonalty  to  demand  and  have  of  and  from  the  said 
W.  Davis,  for  the  use  of  the  said  company  or  society,  the  said  last-mentioned  sura  of 
101.  so  forfeited  as  last  aforesaid,  being  the  residue  of  the  said  sum  of  201.  above 
demanded,  to  wit,  at,  &c.  Yet  the  said  W.  Davis  (although  often  requested)  hath 
not  yet  paid  the  said  sum  of  201.  above  demanded,  or  any  part  thereof,  to  the  said 
Master  and  Wardens,  for  the  use  of  the  said  society,  or  to  the  said  Master,  Wardens, 
and  Commonalty,  or  to  any  or  to  either  of  them  ;  but  to  pay  the  same  or  any  part 
thereof  to  the  said  Master  and  Wardens,  for  the  use  of  the  said  society,  or  to  the 
said  Master,  Wardens,  and  Commonalty,  or  to  any  or  either  of  them,  he  the  said 
W.  Davis  hath  hitherto  wholly  refused  and  still  doth  refuse  to  the  said  Master, 
Wardens,  and  Commonalty,  their  damage  of  101." 

To  the  1st  count  the  Defendant  pleaded  Nil  debet,  and  to  the  2d  demurred 
specially,  and  assigned  for  causes,  "That  the  ground  of  the  supposed  forfeiture  in 
that  count,  alledged  to  have  been  incurred  by  the  saiil  W.  Davis,  is  not  set  forth  ;  and 
also  that  the  said  supposed  forfeiture  is  there  staled  to  have  been  incurred  to  the 
Master  and  Wardens  of  the  said  company,  for  the  use  of  the  said  society,  whereas 
the  said  Master  and  Wardens  are  not  the  Plaintiffs  in  the  said  action  ;  and  also  that 
no  power  or  authority,  by  custom  or  otherwise,  is  set  out  to  warrant  the  making  any 
by-law  or  ordinance  to  create  a  foifeiture  by  the  said  company  ;  and  also  that  the 
supposed  by-law  or  ordinance  in  that  count  mentioned,  is  not  mentioned  to  have  been 
ratified,  allowed,  or  approved  of  according  to  the  form  of  the  statute  in  such  case 
made  ami  provided  ;  and  also  that  no  title  is  shown  in  the  said  Master,  Wardens,  and 
Commonalty,  to  the  said  supposed  forfeiture  ;  and  also  that  the  said  count  is  too 
general,  and  does  not  set  forth  the  supposed  cause  of  action  with  sufficient  certainty  to 
enable  the  said  William  to  defend  himself  against  the  .»ame  ;  and  that  the  said  [100] 
count  is  in  other  respects  defective  ami  imperfect."     The  Plaintiff's  joined  in  demui  r  er. 

Clayton  Serjt.  in  support  of  the  demurrer.  This  is  the  first  instance  of  such  a 
count  being  brought  before  the  Court.  All  the  precedents  state,  in  regular  oider, 
the  different  facts  which  bring  the  Defendant  within  the  penalty.  A  declaration 
ought  to  contain  such  things  "whereunto  the  adverse  party  may  answer,  and  where- 
upon the  Court  is  to  give  judgment."  Co.  Litt.  303  a.  The  first  objection  to  this 
count  is,  that  it  does  not  set  out  the  by-law,  which  is  the  ground  of  the  forfeiture. 
The  words  here  are,  "by  virtue  of  a  certain  by-law;"  noo  constat  that  the  by-law 
alluded  to  is  a  good  one.  To  shew  that  any  penalty  is  incurred  under  a  by-law  or 
statute,  the  party  must  be  brought  within  the  terms  of  thai  by-law  or  statute.  In  the 
latter  case  it  is  the  common  practice :  and  the  Court  will  not  be  more  favourable 

(a)  Vide  Bawen  v.  Morris,  2  Tauat.  374,  386. 
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to  a  penalty  under  a  by-law,  than  to  a  penalty  imposed  by  the  Legislature.  As  the 
by-law  is  not  set  out,  the  Defendant  is  deprived  of  the  opportunity  of  taking  the 
opinion  of  the  Court  on  its  validity.  The  second  objection  is,  that  it  does  not  appear 
that  the  Feltmakers'  company  had  any  authority  to  make  the  by-law  in  question. 
In  The  Vintners'  Company  v.  Passeij,  1  Burr.  235,  a  plea  setting  up  a  by-law  as  a 
defence,  and  not  shewing  the  authority  of  the  Court  which  made  it,  was  admitted 
to  be  bad.  In  Com.  Dig.  tit.  Pleader,  (2  W.  11)  it  is  said,  "a  declaration  for  a  penalty 
of  a  by-law  must  shew  a  power  to  make,  by-law  made,  and  breach,"  and  refers  to 

2  Vent.  243.  1  Bro.  Ent.  170.  There  are  many  other  precedents  in  Brown  to  the 
same  effect;  to  which  may  be  added  Lilly's  Ent.  1-53.  The  third  objection  is,  that 
the  liability  of  the  Defendant  is  not  stated.  It  is  only  averred  that  he  was  a  member 
of  the  company,  but  in  order  to  incur  this  penalty  he  must  not  only  be  a  membei 
of  the  company,  but  one  of  the  assistants.  The  last  objection  is,  that  the  Plaintiffs 
have  no  right  to  sue  for  the  penalty.  It  is  forfeited  to  the  Master  and  Wardens,  to 
the  use  of  the  Master,  Wardens,  and  company.  Now  if  a  sum  be  forfeited  to  A.  and 
B.  what  right  can  A.  B.  and  C.  have  to  claim  it? 

Per  Curiam.  As  to  the  second  objection,  the  power  of  making  by-laws  is  incident 
to  every  corporation  (ay  either  by  the  body  at  large  or  by  a  select  part ;  and  it  is  in 
the  latter  case  only  that  the  [101]  power  need  be  shewn  (a)-.  The  Court  of  Lord 
Mayor  and  Aldermen,  which  made  the  by-law  relied  on  in  the  plea  in  1  Burr.  235, 
was  collateral  to  the  company  of  Vintners  ;  it  was  a  different  body,  having  no  such 
necessary  relation  to  the  Vintners'  company  as  the  Court  could  take  notice  of  judicially. 
As  to  the  3d  objection  the  present  defendant  is  stated  to  be  "such  member,"  i.e.  that 
member  which  is  before  described  in  the  first  count. 

Le  Blanc  Serjt.  for  the  Plaintiffs.  In  old  time  it  was  necessary  to  state  many 
things  at  length  which  are  not  now  required.  Thus  indebitatus  assumpsit  for  fines 
and  tolls  has  been  held  good,  Mayor  of  Exeter  v.  Trimlet,  2  Wils.  95,  even  on  special 
demurrer.  Sexuard  v.  Baker,  1  T.  R.  616.  TVhiifield  v.  Hunt,  Doug.  727  n.  The 
declaration  in  The  Barber  Surgeons  of  Londo7i  v.  Pelson,  2  Lev.  252,  appears  to  have 
been  a  general  (b)  assumpsit  for  the  penalty  of  a  by-law,  and  was  held  good  on 
demurrer.  It  does  not  appear  by  the  words  of  the  general  count  that  the  present 
penalty  is  forfeited  to  the  Master  and  Wardens  to  the  use  of  the  body  at  large.  Even 
if  it  did,  I  submit  that  the  party  for  whose  benefit  the  penalty  is  forfeited  may  bring 
the  action  (c).  If  a  promise  be  made  to  A.  for  the  benefit  of  B.,  B.  may  maintain  an 
action  on  that  promise.  The  Master  and  Wardens  as  such  have  no  power  to  sue  and 
be  sued  ;  the  only  way  in  which  they  could  declare  must  be  as  individuals ;  one  with 
an  averment  that  he  was  at  the  time  Master,  the  others  with  an  averment  that  they 
were  at  the  time  Wardens.  But  if  these  individuals  died,  they  could  not  sue  by 
their  executors. 

Eyre  Ch.  J.  The  forfeiture  in  question  is  to  be  paid  to  the  Master  and  Wardens, 
to  the  use  of  the  Master,  Wardens,  and  company.     If  the  by-law  is  badly  framed,  it  is 

(ay  10  Co.  31  a.  Narris  v.  Staps,  Hob.  211.  City  of  London  v.  Vanacre,  5  Mod.  439. 
12  Mod.  270,  S.  C.  1  Salk.  142,  S.  C.  Carth.  482,  S.  C.  Lord  Ray.  498,  S.  C. 
Holt  431,  S.  C. 

(ay  See  The  King  v.  Lyme  Regis,  Doug.  158,  159. 

(6)  It  was  observed  by  the  Court  that  as  the  necessity  of  a  special  count  was  not 
the  point  on  which  The  Barber  Surgeons  v.  Pelson  turned,  all  the  necessary  circum- 
stances might  possibly  have  been  stated  on  the  record,  though  they  do  not  appear 
in  the  report.  But  on  a  reference  to  the  record,  B.  R.  Pasch.  31  Car.  2.  Rot.  428, 
in  the  King's  Bench  treasury  office,  the  declaration  appears  to  be  only  a  general 
indebitatus  assumpsit,  for  a  sum  forfeited  by  virtue  of  a  by-law  of  the  Company  &c. 

(c)  In  Marchington  v.  Vernon  and  others,  Sittings  at  Guildhall,  Trin.  27  G.  3,  B.  R., 
which  was  assumpsit  on  a  bill  of  exchange,  by  the  holder  against  the  Defendants 
(assignees  of  the  drawee),  who  had  given  a  promise  to  the  drawer  that  they  would 
honour  the  bill,  Buller  J.  said.  Independent  of  the  rules  which  prevail  in  mercantile 
transactions,  if  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third,  that 
third  person  may  maintain  an  action  upon  it.  See  Comb.  219;  8  Mod.  117,  also 
Button  V.  Pool,  1  Vent.  318,  332,  cited  and  relied  on  by  Lord  Mansfield  in  Martyn  v. 
Hinde,  Cowp.  443.  And  see  Phillipps  v.  Bateman,  16  East,  356,  370.  Boiven  v. 
Morris,  2  Taunt.  373,  384. 
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the  fault  of  those  who  framed  it.  If  they  have  cho.sen  to  empower  their  Master  and 
Wardens  to  sue,  the  Court  cannot  look  any  further:  no  regulation  [102]  with  respect 
to  the  payment  of  the  money  by  them  to  any  other  persons  will  vary  the  light  of 
action.  As  to  the  case  put  at  the  bar,  of  a  promise  to  A.  for  the  benefit  of  15.  and 
an  action  brought  by  B.,  there  the  promise  must  be  laid  as  being  made  to  B.  and  the 
promise  actually  made  to  A.  may  be  given  in  evidence  to  support  the  declaration. 
The  Master  and  Wardens  may  bring  the  action,  and  apply  the  money  to  the  use  of 
the  company.  They  may  sue  in  the  same  manner  as  the  Chamberlain  of  London  (o)' 
does  for  the  Corporation  of  London  :  and  they  would  probably  declare  both  in  their 
natural  and  official  capacities.  But  in  truth  this  is  but  one  of  many  objections. 
I  think  this  count  is  perfectly  new,  and  cannot  be  supported.  I  would  go  as  far  as 
possible  to  prevent  loading  the  record  with  unnecessary  matter  ;  but  if  I  find  myself 
obliged  to  pronounce  that  the  matter  omitted  is  necessary  (and  as  at  present  advised 
it  does  appear  so  to  me)  and  that  no  reference  is  made  to  the  by-law  on  which  the 
forfeiture  accrues,  I  must  hold  the  count  bad,  unless  a  series  of  authorities  could  be 
shewn  to  prove  the  contrary.  It  is  not  stated  in  this  second  count,  that  the  by-law 
under  which  the  forfeiture  accrued,  which  is  the  ground  of  that  count,  is  the  same 
by-law  as  that  mentioned  in  the  first  count:  it  only  says,  "by  a  certain  by-law." 
Now  if  we  cannot  refer  to  the  first  count  in  onier  to  get  at  the  constitution  of  the 
Corporation,  which  is  to  determine  where  the  power  of  making  by-laws  resides,  and 
that  the  by-law  in  question  was  actually  made  according  to  that  constitution,  this 
demurrer  must  prevail.  I  never  yet  saw  a  count  on  a  forfeiture  of  this  kind  which 
did  not  state  all  these  circumstances.  It  may  not  have  been  amiss  to  try  if  one  of 
these  general  counts  could  be  slipped  into  practice,  but  here  unfortunately  the  blot 
has  been  hit.  In  the  case  of  tolls,  I  suppose  the  Court  proceeded  on  the  idea  that  they 
were  known  to  constitute  a  right  of  action,  and  calling  them  tolls  generally  was  held 
sufficient.  But  in  debt  on  bond,  if  the  Plaintiff  were  to  state  generall}-  in  his  declara- 
tion, that  the  Defendant  "  was  indebted  to  him  on  a  certain  bond,"  it  would  not  be 
good.  This  claim  for  a  penalty  under  a  by-law  arises  on  something  in  the  nature  of  a 
specialty.  It  is  true  that  in  assumpsit  greater  latitude  is  allowed  :  because  after  all 
it  comes  to  a  question  upon  evidence  what  legal  consideration  there  is  either  to  support 
or  to  raise  the  assumpsit.  I  must  confess  I  think  that  it  was  an  extraordinary 
proposition  to  admit,  that  these  general  counts  were  good  in  the  cases  of  tolls  &  [103] 
copyhold  fines,  and  I  wonder  that  the  courts  ever  went  that  length. 
Per  Curiam,  Judgment  for  the  Defendant. 


Greknsill  v.  Hopley.    Nov.  15th,  1797. 

The  Court  will  reject  bail  who  have  received  a  verbal  promise  of  indemnity  from  the 
Defendant's  attorney  ;  but  will  give  time  to  put  in  fresh  bail. 

Bail  being  brought  up  to  justify,  and  it  appearing  on  their  examination  that 
though  they  had  no  written  indemnity,  yet  that  they  looked  to  the  honour  of  the 
Defendant's  attorney  for  being  indemnified,  who  had  said  that  they  should  not  be 
suflferers ; 

Palmer  Serjt.  who  opposed  them,  cited  the  rule  (a)^  of  Court  Hil.  37  Geo.  3. 

Le  Blanc  Serjt.  for  the  Defendant. 

The  Court  refused  the  bail,  but  said,  that  as  this  was  pressing  the  rule  to  its 
utmost  extent,  they  would  allow  the  Defendant  time  to  put  in  fresh  bail. 

(a)'  Vid.  Th-e  Chamberlain  of  London's  case,  5  Co.  63,  and  Hollings  v.  Hungerford, 
cited  1  Wils.  23.5,  which  was  debt  on  a  by-law  by  the  Chamberlain  of  Bristol. 

(a)-  Hil.  37  Geo.  3,  "  It  is  ordered  that  from  and  after  the  last  day  of  this  term  no 
person  or  persons  shall  be  permitted  to  justify  himself  or  themselves  as  good  and 
sufficient  bail  for  any  Defendant  or  Defendants  in  this  Court,  if  such  person  or 
persons  shall  have  been  indemnified  for  so  doing  by  the  attorney  or  attorneys  concerned 
for  such  Defendant  or  Defendants." 
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Robert  Almgill  and  Isabella  his  Wife,  Demandants  v.  James  Bradshaw 
PiERSON  THE  Elder,  AND  James  Bradshaw  Pierson  THE  YouNGER,  Tenants. 
Nov.  16th,  1797. 

Judgment  as  in  case  of  a  nonsuit  may  be  entered  up  against  the  demandant  in  a  writ 
of  right ;  nor  will  the  Court  relieve  him  if  he  has  conducted  himself  unfairly 
towards  the  tenant  in  the  course  of  the  proceedings. 

Adair  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  judgment  as  in 
case  of  a  nonsuit  should  not  be  entered  up  in  a  writ  of  right. 

The  tenants  had  been  in  possession  since  the  year  1746;  issue  in  the  cause  was 
joined  Trinity  term  1796;  notice  of  trial  was  given  at  the  Lent  assizes  1797,  when 
the  grand  assize  was  elected  ;  but  the  demandants  neglected  to  proceed  to  trial  at 
the  Summer  assizes  following. 

AVilliaras  Serjt.  on  this  day  shewed  cause.  Though  the  14  G.  2,  c.  15,  only  makes 
use  of  the  words  "  Plaintiff"  and  "  Defendant,"  yet  from  the  authorities  and  practice 
on  the  subject  it  seems  admitted,  that  judgment  as  in  case  of  a  nonsuit  may  also  be 
[104]  had  against  demandants.  Newman  v.  Goodman  {a),  2  Bl.  1093,  1110.  The 
reason  why  we  did  not  proceed  to  trial  at  the  last  Summer  assizes  was,  that  we  shortly 
expected  to  abtain  mateiial  evidence  from  France,  viz.  the  Baptismal  Register  of  the 
elder  Pierson,  whose  legitimacy  was  to  be  disputed.  This  case  diflfers  from  all  others, 
for  where  issue  is  joined  on  the  right,  any  judgment  is  peremptory  [1]  and  may  be 
pleaded  in  bar  to  every  other  action  on  the  same  right.  The  estate  in  question  is 
30001.  a-year. 

It  was  stated  by  Rooke  J.  that  an  application  had  been  made  to  him  by  the 
tenants,  for  leave  to  examine  a  witness  on  interrogatories,  who  was  going  to  Naples 
with  her  husband  and  child,  to  which  the  demandants  refused  to  consent. 

Eyre  Ch.  J.  In  a  common  case  I  should  have  been  inclined  to  think  the  excuse 
set  up  by  the  demandants  sufficient :  but  the  measure  which  they  mete  to  others  we 
shall  mete  to  them.  When  they  had  the  staff  in  their  hands  they  tried  to  put 
difficulties  in  the  way  of  the  tenant,  and  made  them  risk  the  loss  of  an  important 
witness.  It  was  the  demandants  who  made  the  attack,  and  who  ought  therefore  to 
have  been  prepared  to  substantiate  their  claim  before  they  made  it.  I  should  be 
inclined  to  give  more  indulgence  to  the  tenants  than  to  the  demandants,  who  come  in 
this  case  to  disturb  a  very  long  possession,  on  grounds  which  may  perhaps  be  good, 
but  which  should  be  known  to  be  good  before  the  action  is  commenced.  According 
to  the  demandants'  own  account  this  piece  of  evidence  was  a  new  discovery,  and 
collateral  to  the  only  ground  on  which  they  were  induced  to  commence  the  action  : 
nor  is  there  any  reasonable  probability  for  supposing  that  they  will  be  able  to  proceed 
at  the  next  assizes.  I  think  the  Court  ought  to  adhere  to  the  principle  of  a  case  (J) 
decided  in  last  Easter  term,  where  an  application  for  putting  off  a  trial  was  refused, 
because  the  Defendant  had  not  conducted  himself  fairly  and  candidly. 

Heath  J.  I  am  of  the  same  opinion.  Having  refused  justice  to  others,  the  deman- 
dants are  not  in  a  state  to  claim  any  indulgence  from  us.  Moreover,  as  the  parishes 
in  France  are  now  suppressed,  and  the  registers  disordered,  it  is  not  very  likely  that 
the  demandants  will  be  able  to  obtain  the  evidence  they  want. 

RoOKE  J.  I  entirely  agree  with  my  Lord  that  those  who  make  the  attack  ought 
to  be  very  well  prepared  to  support  it.  In  what  [105]  passed  before  me,  I  think  the 
demandants  behaved  very  ill.  On  general  principles  therefore,  as  well  as  on  this 
particular  case,  I  think  they  can  claim  no  indulgence. 

Rule  absolute. 

(a)  In  that  case  however  the  rule  for  judgment  as  in  a  case  of  a  nonsuit  had  been 
made  absolute  without  opposition,  and  the  only  question  before  the  Court  was, 
whether  the  tenant  was  entitled  to  costs. 

[1]  F.  N.  B.  5  N. 

(6)  Samulers  v.  Pittman,  ante  33. 
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Symmers  V.  Wason.     Nov.  16th,  1797. 

Arrest  by  the  name  of  Weston  ;  declaration  de  bene  esse  against  "  Wason  sued  by  the 
name  of  Weston,"  and  held  regular.  The  Court  will  not  onier  the  bail-bond  to  be 
delivered  up  to  be  cancelled  because  the  phiee  where  the  affidavit  to  hold  to  bail 
was  sworn,  is  not  mentioned  in  the  jurat  (a)'. 

A  rule  was  obtained  on  a  former  day  calling  on  the  Plaintiff  to  shew  cause  why  the 
proceedings  in  this  action  should  not  be  set  aside  for  irregulaiity,  or  why  a  common 
appearance  should  not  be  entered  and  the  bail-bond  be  delivered  up  to  be  cancelled. 

Shepherd  Serjt.  in  support  of  the  rule,  now  relied  on  the  two  following  objections  : 
1st,  The  Defendant  was  arrested  by  the  name  of  E.  Weston,  and  the  PlainlifT  filed  a 
declaration  de  bene  esse  against  E.  Wason,  sued  by  the  name  of  E.  Weston,  which  he 
contended  could  not  be  done  on  bailable  process,  unless  warranted  by  the  Defen- 
dant's putting  in  bail  above  in  a  different  name  from  that  by  which  he  was  arrested. 
2d,  The  jurat  of  the  affidavit  on  which  the  Defendant  was  held  to  bail  omitted  to 
state  the  place  where  it  was  sworn. 

Clayton  Seijt.  contii. 

Heath  and  Rooke,  Js.  (absents  Eyre,  Cb.  J.)  overruled  both  objections,  and 

Discharged  the  rule. 

Jefferson  v.  The  Bishop  of  Durham  and  Others.    Nov.  20tb,  1797. 

[Dictum  approved,  IFither  v.  Dean  of  Winchester,  1817,  3  Mer.  427.     Referred  to, 
Ross  V.  Adcock,  1868,  L.  R.  3  C.  P.  664]. 

The  Court  of  Common  Pleas  has  no  power  to  issue  an  original  writ  of  prohibition  to 
restrain  a  bishop  from  committing  waste  in  the  possession  of  his  see  :  at  least  at  the 
suit  of  an  uninterested  person  (a)-  Semb.  That  no  court  of  common  law  has  that 
power.     Qu.  If  the  Court  of  Chancery  has  not? 

"  England,  to  wit.  Be  it  remembered  that  on  the  Morrow  of  the  Holy  Trinity, 
before  the  Right  Honorable  Sir  James  Eyre  Knight,  and  bis  Brethren  Justices  of  our 
Lord  the  King  of  the  bench  at  Westminster,  cometh  Thomas  Jefferson,  in  his  own 
proper  person,  and  giveth  the  Court  here  to  understand  and  be  informed,  that 
whereas  the  Right  Reverend  Shute  Lord  Bishop  of  Durham  now  is  and  for  the  space 
of  five  years  now  last  past  hath  been  Bishop  of  Durham,  and  doing  all  that  time  hath 
been  and  still  is  seised  in  his  demesne  as  of  fee  in  right  of  bis  bishopric  of  Durham,  of 
and  in  a  certain  wood,  or  parcel  of  wood  ground,  called  Walkington  East  Wood,  in 
Walkington  in  the  county  of  York,  as  belonging  to  and  parcel  of  the  possessions  of  his 
bishopric,  containing  divers,  (to  wit,)  192  acres  and  one  rood,  and  wherein  during  all 
[106]  the  time  aforesaid,  until  the  waste  hereinafter  mentioned,  were  large  quantities 
of  timber  and  wood  growing,  and  in  part  whereof  there  are  still  divers  large  quantities 
of  timber  and  wood  growing;  and  that  John  Lockwood,  Gentleman,  now  holds  and 
during  all  the  time  last  aforesaid  hath  held  the  said  wood  or  parcel  of  wood  ground 
called  Walkington  East  Wood,  as  lessee  or  tenant  thereof,  under  the  said  Bishop  of 
Durham  :  And  whereas  by  the  law  of  this  land,  bishops,  or  their  lessees  or  tenants,  or 
any  other  person  or  persons  by  their  or  any  of  their  licence  or  authority,  ought  not 
to  commit  waste  in  the  wood  or  wood  grounds  belonging  to  and  parcel  of  the 
possessions  of  the  bishoprics  of  such  bishops  respectively ;  the  said  Thomas  Jefferson 
farther  gives  the  Court  here  to  understand  and  be  informed,  that  the  said  Bishop  and  the 
said  John  Lockwood,  during  the  time  aforesaid,  agreed  between  themselves  to  fell  the 
timber  and  wood  growing  in  the  said  wood  or  parcel  of  wood  ground,  and  to  divide  the 
money  arising  from  the  sale  thereof  between  them  in  certain  proportions  ;  that  is  to  say, 
one-third  thereof  to  the  said  Bishop,  and  the  other  two-thirds  thereof  to  the  said  John 
Lockwood ;  and  in  consideration  thereof  to  permit,  suffer,  and  authorize  such  timber 
and  wood  to  be  cut  down,  felled,  and  taken  away  by  the  vendees  thereof  to  their  own 

(a)i  Vide  Delanoy  v.  Cannon,  10  East,  328.  GreensUde  v.  Protheroe,  2  N.  R.  132, 
Mesiaer  v.  Hertz,  3  M.  &  S.  450. 

(flf  Vide  Rex  v.  Justices  of  Dorset,  15  East,  599. 
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use ;  and  the  said  Bishop  and  John  Lockwood  have  also  agreed  to  grub  up,  eradicate, 
and  destroy  the  timber  and  wood  growing  on  the  said  wood  or  parcel  of  wood  ground, 
and  to  convert  the  ground  and  soil  thereof  into  arable,  meadow,  or  pasture  ;  and  the 
said  Bishop  and  John  Lockwood,  or  one  of  them,  in  pursuance  of  such  agreement, 
have  or  hath  sold  the  limber  and  wood  growing  in  the  said  wood  or  parcel  of  wood 

ground  to Leatham  and  William  Brigg.s,  for  a  large  sum  of  money,  to  wit,  the 

sum  of  30001.  to  be  therefore  paid  by  the  said  Leatham  and  William  Briggs  to 

the  said  Bishop  and  the  said  John  LockwoofI,  or  one  of  them,  and  in  consideration 

thereof  have  permitted,  suffered,  and  authorized  the  said  Leatham  and  William 

Briggs  to  cut  down,  fell,  and  take  away  to  their  own  use,  the  said  timber  and  wood  ; 

and  by  virtue  of  the  said  sale,  permission,  and  authority,  the  said Leatham  and 

William  Briggs  have  cut  down,  felled,  and  taken  away  to  their  own  use,  the  timber 
and  wood  growing,  in  great  part,  (to  wit,)  138  acres  of  the  said  wood  or  parcel  of 
wood  ground  ;  and  the  said  Bishop  and  John  Lockwood,  or  one  of  them,  have  or  hath 
caused  the  said  last-mentioned  timber  and  wood  to  be  grubbed  up,  eradicated,  and 
destroyed,  in  [107]  order  to  convert,  and  have  in  fact  converted  the  ground  and  soil 
of  the  said  last-mentioned  part  of  the  said  wood  or  wood  ground  into  arable,  meadow,  or 

pasture ;  and  the  said  Leatham  and  William  Briggs  have  declared,  that  they 

will,  and  do  proceed  to  cut  down,  fell,  and  take  away  to  their  own  use,  by  virtue  of 
the  said  sale,  permission,  and  authority,  the  timber  and  wood  growing  in  the  residue 
of  the  said  wood  or  parcel  of  wood  ground  ;  and  the  said  Bishop  and  the  said  John 
Lockwood  do  intend  to  proceed  in  causing  the  same  timber  and  wood  in  the  said  residue 
of  the  said  wood  or  parcel  of  wood  ground,  to  be  grubbed  up,  eradicated,  and  destroyed, 
and  in  converting  the  ground  and  soil  thereof  into  arable,  meadow,  or  pasture.  Where- 
upon the  said  Thomas  Jefferson  hereby  humbly  imploring  the  aid  of  this  Court,  prayeth 
a  remedy  and  the  writ  of  our  Lord  the  King  of  prohibition,  to  prohibit  the  said  Bishop, 

the  said  John  Lockwood,  and  the  said Leatham  and  William  Briggs  from  doing 

any  further  waste  in  the  said  wood  or  parcel  of  wood  ground,  by  cutting  down  or 
felling  the  said  timber  and  wood  there  growing,  or  by  grubbing  up,  eradicating,  or 
destroying  the  timber  and  wood  there  growing,  or  converting  the  ground  and  soil 
thereof  into  arable,  meadow,  or  pasture.     And  it  was  granted,  &c." 

The  circumstances  under  which  the  present  application  was  made,  as  appeared 
from  the  affidavits  on  both  sides,  were  as  follow  :  The  wood  in  question,  of  which 
Mr.  Lockwood  had  been  lessee  under  the  late,  and  is  now  lessee  under  the  present. 
Bishop  of  Durham,  had,  previous  to  the  year  1793,  been  subject  to  certain  rights  of 
pasturage  in  the  owners  and  occupiers  of  houses  and  lands  in  Walkington.  About 
that  time  an  act  was  passed  for  the  inclosure  of  the  wastes,  open  fields,  and  commons 
in  Walkington,  and  East  Wood  was  comprehended  therein.  In  the  affidavits  in  support 
of  the  rule,  it  was  stated  that  at  the  time  the  above  inclosure  took  place,  assurances 
had  been  given  by  Mr.  Lockwood,  that  the  wood  in  question  would  not  be  cut  down  ; 
but  this  was  denied  by  those  on  the  other  side,  and  proof  adduced  of  Mr.  Lockwood's 
ever  having  exercised  the  right  of  cutting  timber  in  East  Wood.  There  was  no 
denial  of  the  agreement  complained  of  in  the  suggestion,  between  the  Bishop  and 
Mr.  Lockwood  for  cutting  down  the  wood ;  but  on  the  part  of  the  Bishop  it  was 
sworn,  that  the  wood  was  in  a  very  decayed  state;  that  seventy  out  of  the  192  acres 
of  which  it  consisted  were  to  be  replanted,  which  [108]  would  produce  timber  of 
greater  value  than  the  whole  then  standing;  and  that  the  residue  being  employed  in 
husbandry  would  be  for  the  advantage  of  the  see.  It  appeared,  moreover,  that 
Jefferson,  in  whose  name  the  application  was  made,  was,  with  respect  to  the  wood  in 
question,  an  uninterested  person. 

Li  Trinity  term,  Le  Blanc  Serjt.  obtained  a  rule  to  shew  cause  why  the  prohibition 
should  not  issue,  which  was  enlarged  till  this  term :  the  parties  undertaking  not  to 
fell  any  timber  in  the  mean  time. 

Accordingly,  in  this  term.  Shepherd,  Hey  wood,  Williams,  and  Palmer,  Serjts.  shewed 
cause  against  the  rule,  which  was  supported  by  Adair,  Le  Blanc  and  Cockell,  Serjts. 

The  counsel  who  opposed  the  rule,  argued  in  the  following  manner :  This  question 
may  be  divided  into  three  heads,  1st,  Whether  a  prohibition  to  stay  waste  directed  to 
a  bishop,  can  issue  out  of  any  court  of  common  law  :  2dly,  Supposing  that  any  court 
of  common  law  may  grant  it,  whether  it  can  issue  out  of  the  Court  of  Common  Pleas : 
3dly,  Supposing  the  Court  of  Common  Pleas  to  have  the  power,  whether  they  will 
grant  it  under  the  circumstances  of  the  present  case. 
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Ist,  At  common  law  waste  could  be  committed  by  three  persona  only,  tenants  in 
dower,  jjnariiians  in  cbivahy,  and  tenants  by  the  curtesy.  Co.  Lilt.  5.3  b.  54  a.  2  Inst. 
299,  and  some  have  doubted  as  to  the  latter  (a)'.  By  Stat.  Marlebridge,  52  Hen.  3, 
0.  23,  and  Stat.  Gloucester,  G  Ed.  1,  c.  5,  a  writ  of  prohibition  of  waste  was  given 
against  all  tenants  for  life  and  tenants  for  years.  The  Stat.  West.  2,  13  EJ.  1,  c.  14, 
took  away  the  writ  of  prohibition  of  waste  in  all  cases,  and  substituted  a  writ  of 
summons.  2  Inst.  389.  By  another  clause  of  the  Stat.  Glouc.  viz.  c.  13,  a  writ  of 
estreperaent  pendente  placito  was  given  ;  but  according  to  Lord  Coke,  2  Inst.  328, 
that  is  to  be  sued  out  of  the  Court  of  Chancery,  or  the  Com  t  in  which  the  plea  is 
pending:  several  foims  of  this  writ  may  bo  seen  in  the  Kegister,  76,  77,  which  are 
not  founded  on  the  common  law,  but  are  all  contri  forniani  statuti ;  besides  here,  no 
plea  is  pending.  After  judgment  indeed,  a  writ  of  cstrepement  lies  at  common  law, 
Reg.  77,  Reg.  Judic.  13,  2  Inst.  319,  but  it  is  equally  obvious  that  such  a  writ  does 
not  apply  to  the  present  case.  Again  another  prohibition  (by  lies  by  the  35  Ed.  1, 
Stat.  2,  Ne  rector  prosternatarbores  in  ctemeterio,  &c.  [109]  which  notwithstanding  what 
is  said  in  Liford's  case,  11  Co.  49  b.,  does  not  appear  to  bo  in  atfirmance  of  the  common 
law,  but  an  innovation.  There  is  one  writ,  2  Roll.  Abr.  813,  directed  to  the  sherifiF, 
to  prevent  an  abbot  from  committing  waste  in  the  possessions  of  his  priory  ;  this  writ 
is  teste  rege,  therefore  out  of  Chancery  ;  and  a  scire  facias  is  added  for  the  party 
to  appear  coram  nobis :  this  therefore  probably  issued  out  of  Chancery,  returnable  in 
the  King's  Bench,  and  is  the  only  writ  at  all  resembling  that  now  moved  for,  and 
this  issued  at  the  suit  of  the  King,  who  was  the  patron,  and  was  directed  to  the  sheriff 
and  not  to  the  party.  Perhaps  it  was  the  writ  alluded  to  by  Lord  Coke,  2  Inst.  299, 
which  went  to  the  sheritl"  to  prevent  waste,  and  which,  he  says,  may  be  used  at  this 
day.  The  prohibition  of  waste  directed  to  the  party  which  lay  at  common  law,  having 
been  taken  away  by  the  Stat.  West.  2,  the  present  motion  cannot  be  supported  unless 
upon  some  distinction  in  favour  of  the  Ciown. 

This  is  an  application  for  a  prerogative  writ,  without  any  other  foundation  than 
the  angry  dicta  (a)^  of  Lord  Coke,  sitting  in  the  King's  Bench,  and  asserting  the 
jurisdiction  of  that  Court  by  throwing  out  an  invitation  to  all  the  Kitig's  subjects  to 
move  for  such  a  writ ;  and  yet  it  is  remarkable,  that,  in  the  course  of  200  years,  no 
person  appears  to  have  accepted  the  invitation.  For  his  own  opinion  he  had  no  other 
ground  than  a  case  in  Parliament  which  occurred  300  years  before  that  time,  viz.  The 
Bishop  of  Durham's  case,  35  Ed.  1  (i)-.  Rot.  Pari.  vol.  i.  p.  198,  No.  4G.  That  case 
seems  to  have  been  much  understood.  Anthony  Beak  was  then  Bishop  of  Durham, 
of  whom  Lord  Coke  says,  4  Inst.  216,  in  the  margin:  "This  was  Anthony  Beak  of 
that  state  and  greatnesse  (c)  as  never  any  bishop  was,  Wolsey  except."  By  a  record 
of  33  Ed.  1,  [110]  Rot.  101,  cited  by  Noy  Attorney-General  Cro.  Car.  253,  it  appears 
that  the  Bishop  of  Durham  pretended  he  had  such  privileges,  that  the  King's  writ 

(ay  Reg.  72,  73,  Bro.  Abr.  tit.  Waste,  pi.  88.     2  Inst.  145.     F.  N.  B.  56. 

{by  For  a  precedent  of  this  writ,  see  Thompson's  Entries,  240. 

(a)^  In  1  Roll.  86,  speaking  of  the  writ  of  prohibition  to  a  bishop,  he  says,  "If 
any  man  will  move  it,  I  will  grant  it;"  and  in  1  Roll.  335,  and  3  Bulst.  91,  "any  one 
may  have  this  writ  against  him  (a  vicar),  for  it  is  the  writ  of  the  King." 

(6)'  Petitiones  in  Parliamento. 
A.  D.  1306.     35  Edw.  I.  No.  46.     Ant.  Bet 

Voille  nostre  Seigneur  la  Roy  entendre  qe  Sire  Antoyn  Evesq;  de  Dorem  wast 
&  destruit  tut  le  Boys  apurtenaunt  a  sa  Eglise  en  I'Evesche  de  Dorem  p  doun  &  vent 
&  mauveise  garde  &  p  mettre  forges  de  fer  &  de  plume  &  de  arder  Carbons.  E  etre 
ce  il  charge  les  bondes  del  E'^glise  p  diverses  raises  et  taillages  auxi  bien  des  damages 
qe  le  Priour  de  Dorem'  &  autre  Gentz  ount  desrene  vers  lui  devaunt  les  Justices  nre 
Seignr  le  Roy  pur  trespas  donnt  ill  est  atteint,  come  d'autre  manere  de  taillages,  qil 
sount  si  enpoveriz  qil  ne  pount  leur  terre  tener  dount  si  nre  Seignr  le  Roy  qe  est 
avowe  del  Esglise  avantdite  ne  y  mette  remedic  I'Esglise  avantdite  sera  disherite  & 
enpoverie  en  prejudice  nre  Seignr  le  Roy  &  de  sa  Corone  &  du  Chapitre  de  Doream. 

Bespormo — Ita  responsura  est.  Inhibeatur  per  breve  de  Cancellaria  Episcopo  & 
ministris  suis  ne  faciant  vastum  de  contentis  in  petitione. 

(c)  Vid.  also  Stowe's  Chronicle,  p.  207. 
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ought  uot  to  run  there,  and  because  one  brought  the  King's  writ  there,  imprisoned 
him ;  and  for  this  cause  it  was  adjudged,  that  he  should  lose  his  liberties  for  his  time. 
And  we  may  collect  from  Rot.  Pari.  vol.  i.  p.  197,  No.  39(a)i,  p.  205,  No.  77(5)', 
which  are  both  of  the  3.5  Ed.  1,  that  the  temporalties  of  the  Bishop,  together  with 
the  regalis  libertas,  were  then  in  the  hands  of  the  King(f);  for  with  the  regalis 
libertas  the  temporalties  passed,  as  the  demesnes  of  a  lord  go  with  the  manor,  and 
the  profits  and  rents  of  burgage  lands  with  the  borough,  Madox  Firma  Burgi,  p.  7, 
251.  Nor  is  this  at  all  improbable,  since  the  temporalties  of  the  Bishop  of  Norwich 
were  seized  a  few  years  before  for  a  similar  offence,  as  appears  by  Trin.  21  Ed.  1, 
Rot.  406,  cit.  Cro.  Car.  253.  If  it  be  true  that  the  King  was  in  possession  of  the 
temporalties,  we  may  suppose  that  the  aid  of  parliament  was  called  in  to  prevent  so 
powerful  a  subject  as  Anthony  Beak  from  committing  waste  on  lands  belonging  to 
the  Crown.  The  case  of  The  Bishop  of  Durham,  35  Ed.  1,  was  probably  a  petition  of 
the  commons  on  the  relation  of  the  Dean  and  Chapter,  to  the  King  sitting  in  council, 
that  is,  the  council  of  peers,  and  there-[lll]fore  having  had  the  concurrence  of  the 
three  estates,  may  be  considered  as  an  act  of  parliament  («)'l  The  order  made  was 
not  declaratory  of  the  common  law,  for  the  petition  not  only  recites  waste  committed, 
but  talliages  levied  on  the  bondsmen  of  the  church  to  pay  the  damages  which  the 
Prior  of  Durham  had  recovered  {by  in  an  action  against  the  Bishop ;  and  the  writ  in 
that  case  issued  out  of  Chancery,  not  as  a  court  of  justice,  but  as  the  repository  of 
the  great  seal,  which  was  necessarily  annexed  to  the  writ;  and  Lord  Coke  must  have 
been  mistaken  when  he  said,  in  Liford's  case,  11  Co.  49  a.  "that  the  parliament  did 
refer  him  to  the  ordinary  remedy  of  the  common  law  by  writ  of  prohibition  in  such 
case,"  since  by  the  Stat,  of  West.  2,  13  Ed.  1,  that  writ  (if  ever  it  lay  against  a 
bishop)  was  taken  away. 

(ay  A.  D.  1306.  35  Edw.  I.  No.  39.  Uxw  Will'i  le  Mareschall. 
Ad  peticoem  Beatricis  que  fuit  uxor  Willi  de  Mareschal  petentis  remedium  super 
eo,  quod  cum  Ricus  pater  ejus  feofasset  &c.  et  postmodum  ten'  ilia  devenerunt  ad 
manus  Antonii  Episcopi  Dunolm'  tempore  cujus  dictus  Willus  vir  suus  obiit,  post 
cujus  mortem  sequebatur  ad  Epm  exigendo  jus  suum  qui  nichil  ei  inde  facere  voluit 
p  quod  snpplicat  Domino  Regi  desicut  ilia  non  habet  aliam  sustentacoem  quod 
remedium  et  jus  sibi  fiat  ne  pereat  pro  defectii.  Et  dicit  quod  dicta  tenementa  sunt 
in  Werk  in  Tyndale  infra  libertatem  et  sunt  in  manu  Regis  simul  cum  aliis  terris  que 
fuerunt  in  manu  dicti  Epi  infra  eandem  libertatem,  &c. 

(by  A.  D.  1306.     35  Edw.  I.  No.  77.     Ballivas  Epi  dunelm' . 

Ad  petitionem  ejusdem  Ballivi  petentis  remedium  super  eo  quod  cum  Regalis 
Libertas  Epatus  capta  sit  in  manu  regis  certis  de  causis,  custos  dicti  Epatus  impeudit 
ipsum  Episcopum  quod  non  possit  habere  Curiam  suam  Baron'  ficut  alii  liberi  dicti 
Epatus  habent,  &  etiam  idem  Custos  levare  facit  blad  ad  valanc.  XL.  ti  de  villanis 
dicti  Epi  pro  sustentatione  Coronatorum  &  sub-ballivorum  Regis  ibidem,  &  non  dis 
tringit  aliquem  liberum  sen  villanum  in  dicto  Epatu  pro  hujusmodi  sustentacoe  nisi 
tantummodo  villanos  dicti  Epi.  Et  prajterea  idem  custos  cepit  in  manum  Dni  Regis 
Burgum  Dunelm',  Derlington,  Aukelond,  Stoketon,  &  Gatisheved,  &  mercat'  et  tolnet' 
in  dicto  Epatu  &  tenet  Curias  ibidem  &  capit  proficua  &  jam  duo  Brevia  de  recto 
pendent  in  Curia  ipsius  Episcopi  &  Ballivi  sui  non  possunt  ingredi  cur'  predictam  ad 
faciend'  partibus  justiciam:  Item  dictus  custos  seisivit  in  manum  Regis  manerium  de 
Sadberg  cum  wapentach'  eidem  manerio  pertinen'  quod  quidem  manerium  est  de 
novo  perquisii'  de  antecessoribus  Domini  Regis,  &  est  extraneum  regali  libertati  dicti 
Epatus,  &c. 

Responsio. — Ita  responsum  est,  Mittatur  sub  pede  sigilli  Cancellar'  ista  petitio 
Rogerio  le  Branbanzon  &  sociis  suis,  &c.  coram  quibus  judicium  redditum  fuit  de 
regali  libertate  capienda  in  manum  Regis,  &  ipsi  super  hoc  ordineut  remedium  com- 
petens  quoad  omnes  istos  articulos. 

(c)  In  the  account  of  this  transaction  in  Holingshed's  Chronicles,  vol.  3,  p.  315, 
it  is  said  that  the  King  levied  talliages  on  the  tenants  of  the  see  of  Durham. 

(af  Vid.  1  Bl.  Com.  182.     4  Inst.  25. 

{hf  4  lust.  216.     1  Rot.  Par.  p.  169,  No.  87. 
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The  accounts  of  The  Bifhop  of  Durham's  case  given  by  Lord  Coke,  when  sitting  in 
tbe  Court  of  King's  Bench,  aie  variously  reported  in  tlio  books.  In  Sluchnan  v. 
Whither,  Mich.  12  Jac.  1  Roll.  86,  he  is  made  to  assert  "that  the  Parliament  said  that 
a  prohibition  ought  to  bo  granted  out  of  the  King's  Bench,  and  that  it  was  granted 
accordingly."  And  in  a  note  in  2  Bulst.  279,  of  the  same  year  and  term  that  "on 
motion  made,  the  prohibition  was  granted  by  the  Judges  of  the  King's  Bench."  But 
in  the  case  of  Knowle  v.  Harvey,  1  lioll.  335,  he  says,  "  that  it  was  granted  in  Parlia- 
ment." In  Stampe  v.  Clinton,  alias  Lifwd,  1  Roll.  100,  he  is  again  re|)orted  to  have 
said,  "that  it  was  granted  in  the  King's  Bench;"  whereas  in  his  own  report  of  Zt/wc/'s 
case,  he  cites  the  Roll  in  Pailiament,  "inhibeatur  per  breve  do  cancellaria."  In  three 
books  therefore  he  ia  reported  to  have  affirnicil  that  the  writ  in  I'he  Bishop  of  Durham's 
case  went  from  the  King's  Bench  ;  and  piobabiy  he  did  so;  but  had  reason  to  alter  his 
opinion  when  he  came  to  make  out  and  publish  his  own  report  of  Lifurd's  case.  If 
however  we  are  to  consider  the  writ  in  that  case  as  a  common  law  writ,  perhaps  these 
discordant  accounts  may  be  reconciled  in  this  manner.  Formerly  the  courts  of  common 
law  could  not  grant  any  prohibition  in  any  case,  unless  the  party  were  in  contempt 
of  an  original  wiit  directed  to  him  out  of  Chancery  ;  which  was  not  returnable  either 
in  the  King's  Bench  or  Common  Pleas,  but  was  directed  to  the  Court  or  party 
prohibited  :  if  notwithstanding  such  writ  with  alias  and  pluries,  the  Court  oi-  party 
persisted  in  doing  that  which  was  prohibited,  an  attachment  sur  prohibition  issued 
returnable  either  in  [112]  the  King's  Bench  or  Common  Pleas.  Lamjdale's  case, 
12  Co.  58.  38  II.  6,  U,  abridged  Bro.  Prohibition,  pi.  6.  This  was  probably  the 
original  practice  in  all  prohibitions.  Afterwards  these  Courts  on  a  fiction  issued  an 
original  writ  in  prohibition  to  confine  Ecclesiastical  Courts  within  their  jurisdiction  ; 
if  the  Judges  of  those  Courts  proceeded  contrary  to  the  common  law,  the  Courts  of 
King's  Bench  or  Common  Pleas  allowed  a  suggestion  to  be  filed  that  they  had  proceeded 
so  and  so,  and  supposed  them  in  contempt,  as  if  a  writ  had  actually  issued  out  of 
Chancery  :  and  this  may  serve  to  explain  the  words  in  Fitz.  Abr.  Attachment  sur 
Prohibition,  pi.  15,  2  Inst.  300,  and  4  Inst.  99.  "That  the  common  law,  which  in 
those  cases  is  a  prohibition  of  itself,  stands  instead  of  an  original."  This  fiction  did 
not  easily  gain  ground  in  the  Common  Pleas.  Broke,  who  was  himself  Chief  Justice 
of  the  Common  Pleas,  doubts  it  (a).  In  Mich.  5  Jac.  Langdale's  case,  12  Co.  58,  it 
was  debated  in  the  Common  Pleas,  whether  that  Court  could  issue  a  prohibition  to 
the  Court  of  High  Commissioners,  when  no  plea  was  there  pending,  and  it  was  resolved 
by  Coke,  Chief  Justice,  and  the  other  Judges  of  that  Court,  that  it  might.  And  in 
the  next  year  Lord  Chancellor  Egerton  called  together  the  Judges  of  the  King's  Bench 
and  Exchequer,  of  whom  he  demanded  whether  the  Court  of  Common  Pleas  had 
authority  to  grant  any  prohibition  without  writ  of  attachment  or  plea  depending  ; 
and  the  above  resolution  was  unanimously  affirmed.  4  Inst.  99,  100  (h).  And  this 
seems  to  be  now  settled;  for  in  BusheU's  case,  Vaughan,  157,  Lonl  Vaughan,  speaking 
of  the  Common  Pleas,  said  "all  prohibitions  for  incroaching  jurisdiction  issue  as  well 
out  of  the  Common  Pleas  as  King's  Bench."  This  view  of  the  subject  seems  to 
reconcile  Lord  Coke's  different  dicta  respecting  The  Bishop  of  Durham's  case.  For  as 
the  fiction  did  not  extend  to  prohibition  of  waste,  an  order  was  probably  made  in 
Parliament,  that  a  writ  should  issue  out  of  Chancery,  directed  to  the  Bishop  and  his 
ministers,  and  this  was  the  ordinary  remedy  out  of  Chancery  ;  if  the  Bishop  persisted, 
another  writ  was  issued  returnable  in  the  King's  Bench,  and  then,  if  he  continued  to 
waste,  he  was  in  contempt,  in  which  case  the  ordinary  remedy  was  by  a  writ  out  of 
the  King's  Bench.  But  on  no  ground  can  The  Bishop  of  Durham's  case  be  considered 
as  an  authority  for  granting  an  original  writ  in  a  Court  of  Common  law. 

[113]  The  first  case  in  which  the  power  of  the  King's  Bench  to  issue  an  original 
writ  in  prohibition  of  waste  was  asseited,  was  Stockman  v.  JVither,  1  Roll.  86  ;  also 
alluded  to  in  the  anonymous  note,  2  Bulst.  279,  which  varies  from  Rolle  by  saying, 
"  We  will  grant  it  by  the  stat.  35  Ed.  1."  As  that  however  was  founded  on  the  idea 
that  the  writ  in  The  Bishop  of  Durham's  aise  issued  out  of  the  King's  Bsnch,  contrary 
to  the  authority  of  the  Parliament  Roll,  it  must  fall  to  the  ground.  Besides  it  is 
contradicted  by  a  report  of  the  same  case  under  the  name  of  'The  Bishop  of  Salisbury's 
case,  Godb.  239,  where  it  was  holden  that  though  waste  by  a  bishop  may  be  punished 

(a)  See  Bro.  Abr.  Prohibition,  pi.  17. 

(b)  See  also  12  Co.  109. 
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in  the  Ecclesiastical  Court,  that  a  prohibition  will  not  lie;   and   the   reporter  cites 

2  H.  4,  3,  where  Thiniing  C.  J.  and  Tirwit  J.  maintain  the  same  doctrine.  Vid.  also 
Bro.  Abr.  Deposition,  pi.  I.     The  next  case  in  order  ii  KnoiuU  v.  Harvey.  1   Roll.  33.5. 

3  Btilstr.  158,  where  a  prohibition  was  granted  to  a  vicar  by  the  common  law  for  cutting 
down  trees ;  but  from  Bulstrode  it  appears  that  the  trees  were  growing  in  the  church- 
yard which  would  bring  it  within  the  35  Ed.  1,  "ne  rector  prosternat  arbores,  &c." 
moreover  the  writ  was  moved  for  by  the  churchwardens  pending  a  suit  between  them 
and  the  Defendant,  and  might  therefore  have  issued  under  the  statute  of  Gloucester. 
Sadler's  case,  3  Bulst.  91.  Moor,  917,  cited  1  Roll.  335,  which  comes  next,  was  a 
prohibition  against  a  vicar  continuing  in  possession  of  the  vicarage  by  consent  of 
the  parties  after  judgment  against  him,  and  was  therefore  either  pendente  placito, 
or  founded  on  the  writ  in  the  Register,  p.  77.  Costard's  case,  2  Roll.  HI,  was  only  a 
prohibition  to  a  vicar  under  35  Ed.  1,  and  Drury  v.  Kent,  Hob.  36,  to  an  incumbent 
for  waste  while  a  quare  impedit  was  pending.  There  is  a  case  of  The  Lard  of  Rutland, 
1  Lev.  107.  1  Keb.  557.  1  Sid.  152,  which  according  to  the  two  last  reporters  was 
an  application  for  a  prohibition  to  a  rector,  for  opening  mines  in  the  glebe ;  according 
to  Levinz  for  opening  mines  and  cutting  down  trees ;  but  from  the  record  of  the  case, 
Liber  Placitandi,  246,  the  first  account  appears  to  be  correct ;  the  Court  said,  "  that 
if  it  were  grantable,  no  mines  could  ever  be  opened  in  the  glebe;"  but  added  "that 
for  cutting  down  trees  to  the  destruction  of  the  church,  they  would  grant  it ;  "  probably 
under  the  35  Ed.  L  All  the  cases  in  the  books  have  now  therefore  been  disposed  of, 
except  a  case  of  Acland  v.  Atwell,  2  Roll.  Abr.  813,  where  a  prohibition  was  granted 
to  a  patron  against  a  prebendary  [114]  for  cutting  down  trees,  by  Lord  Keeper 
Coventry  ;  that  indeed  is  a  very  loose  note,  and  though  we  cannot  say  on  what  grounds 
it  was  allowed  in  a  Court  of  Equity,  yet  we  contend  that  there  is  no  authority  for 
an  original  writ  of  prohibition  out  of  a  Court  of  common  law. 

Admitting  however  that  a  prohibition  may  be  granted  against  a  parson,  there  ia 
nothing  to  shew  that  it  can  against  a  bishop.  With  respect  to  a  parson  the  fee  of  the 
glebe  is  in  abeyance  ;  but  the  fee  of  the  bishoprick  is  in  the  bishop ;  the  latter  may 
join  the  mise  in  a  writ  of  right.  Co.  Litt.  300  b.  but  the  former  cannot  for  the 
weakness  of  his  title.  F.  N.  B.  The  seisin  of  a  bishop  may  be  compared  to  that  of 
a  corporation  aggregate,  and  a  prohibition  might  as  well  go  against  the  one,  as  against 
the  other;  indeed  2  H.  4,  3,  shews  that  a  bishop  is  not  punishable  for  waste  at  common 
law  :  and  in  The  Lord  of  Rutland's  case,  1  Keb.  557,  where  a  doubt  was  raised,  whether 
a  parson  could  open  mines,  the  Court  said,  "he  may  well  enough  do  it  as  eves  que." 
Before  the  13  Eliz.  a  bishop  was  so  far  seised  in  fee  that  he  might  alienate,  and  even 
after  that  time,  till  1  Jac.  1,  he  might  alienate  to  the  crown. 

2dly,  At  the  division  of  the  Aula  Regis  the  power  of  the  Court  of  Common  Pleas 
was  chalked  out  with  precision.  Its  jurisdiction  arises  in  consequence  of  original 
writs  out  of  Chancery,  returnable  here.  This  appears  from  the  words  of  Bractou, 
105  b.,  sine  warranto  jurisdietionem  non  habet  nee  coercionem,  &e.  and  again  Bract. 
108,  a  justiciarii  loquelas  omnes  de  quibus  habent  warrantum  terminantes,  &c.  and 
from  4  List.  99.  There  are  indeed  some  exceptions  to  this  rule.  This  court  may 
issue  original  writs,  where  their  own  officers  are  concerned  :  or  where  their  own 
jurisdiction  is  to  be  protected  from  the  infringements  of  Liferior  or  Ecclesiastical 
Courts.  4  List.  99.  Langdale's  case,  12  Co.  58.  The  latter  right  was  formerly 
necessary  to  its  existence ;  for  the  Chancellor  and  his  clerks,  who  in  old  times  were 
all  clergymen,  would  not  have  so  framed  their  writs  as  to  oust  the  Spiritual  Courts 
of  jurisdiction.  If  the  Court  should  grant  the  writ  now  applied  for,  they  must  do 
the  same  with  respect  to  the  writs  de  teloiiio  and  ne  injuste  vexes,  of  which  they  never 
take  cognizance,  unless  authorised  by  writs  out  of  Chancery.  This  is  a  prerogative 
writ :  there  is  no  distinction  in  principle  between  a  mandamus  and  a  prohibition,  the 
one  commands  the  party  to  do  something,  the  other  restrains  him  from  doing  something. 
Nay,  there  is  a  difference  between  the  [115]  method  of  granting  prohibition  in  the  King's 
Bench  and  the  Common  Pleas  :  here  a  suggestion  must  be  entered  on  record,  for  it  is  the 
suit  of  the  parly  ;  there  it  is  a  commission  prohibitory  issuing  at  the  suit  of  the  King  on 
a  mere  surmise.  Latch,  114.  The  words  of  Lord  Coke,  when  sitting  in  the  King's 
Bench,  "we  will  also  for  the  King  grant  a  prohibition,"  2  Bulst.  279,  and  "it  is  the 
King's  writ,"  1  Roll.  335,  can  have  no  application  to  the  Court  of  Common  Pleas  ;  for 
its  being  the  King's  writ  is  the  very  reason  why  it  should  not  issue  from  this  Court, 
which  only  holds  pleas  between  party  and  party.     But  the  Court  of  King's  Bench 
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has  the  power  of  issuing  certain  writs,  such  as  mandamus  and  quo  warranto,  which 
are  peculiar  to  that  Court  where  the  King  himself  is  supposed  to  sit,  and  with  which 
no  other  Courts,  not  even  the  Court  of  Chancery,  can  interfere.  Besides  there  is 
less  objection  to  this  writ  lying  in  the  King's  Bench,  where  the  Crown  has  its  officer 
called  the  King's  coroner,  who  acts  as  its  attorney. 

3dly,  This  is  an  application  to  the  discretion  of  the  Court.  1  Ld.  Raym.  587.  If 
the  writ  were  demandable  ex  debito  justitia),  the  party  need  have  done  nothing  more 
than  file  an  affidavit  of  the  truth  of  the  suggestion  ;  but  here  the  Court  has  granted 
a  rule  to  shew  cause.  It  is  to  be  observed,  that  in  all  the  cases  where  prohibitions 
have  been  granted  against  churchmen,  it  has  been  at  the  suit  of  their  patrons.  From 
the  record.  Liber  Placitandi,  246,  the  application  in  The  Lord  of  Rutland's  case  appears 
to  have  been  made  by  the  patron,  though  the  reports  do  not  state  it  so.  In  Slrachij 
V.  Francis,  2  Atk.  217,  an  injunction  was  granted  against  a  rector  on  behalf  of  the 
patron,  to  stay  waste  in  a  church-yard;  but  there  the  Lord  Chancellor,  according  to 
a  manuscript  (a)  note  and  another  report  of  the  same  case  in  Barnardiston's  Reports 
in  Chanc.  399,  by  the  name  of  Bradley  v.  Straichy,  doubted  at  first  whether  even  a 
patron  could  have  it,  or  whether  it  must  not  be  obtained  at  the  suit  of  [116]  the 
crown.  So  the  injunction  in  Knight  v.  Moseley,  Ambl.  176,  was  allowed  oti  a  bill  by 
the  patron;  and  it  was  there  said  by  the  Lord  Chancellor,  "that  an  injunction  has 
been  granted  against  a  bishoj)  at  the  instance  of  the  Attorney  General,"  though  indeed 
on  a  search  in  the  Court  of  Chancery,  no  injunction  to  a  bishop  is  to  be  found  on  its 
records.  Here  the  application  is  on  the  part  of  an  uninterested  stranger ;  which  if 
the  Court  were  to  allow,  a  writ  might  be  obtained,  to  prevent  that  being  done,  which 
those  who  have  the  patronage  might  consider  as  tending  to  the  melioration  of  the  see, 
on  the  ground  of  its  being  waste  within  the  strict  terms  of  the  common  law.  The 
only  line  for  the  Court  to  pursue,  is  to  examine  whether  the  act  of  the  bishop  has 
been  for  the  benefit  of  the  church  or  not.  Now  it  appears  by  the  affidavits  on  the 
part  of  the  bishop,  that  in  this  very  instance  the  most  eflectual  means  are  taken  by 
him  for  the  improvement  of  the  revenues  of  the  see.  If  the  trees  belonging  to  the 
church  could  never  be  cut  down,  the  consequence  would  be,  that  after  a  certain  period 
they  must  decay,  and  the  see  would  be  rather  impoverished  than  improved.  That 
bishops  may  cut  them,  may  be  collected  from  the  right  which  they  formerly  possessed 
of  granting  leases  without  impeachment  of  waste ;  which  right  was  recognised  in  The 
Bishop  of  London  v.  JVeb,  1  P.  Wms.  527,  and  The  Bishop  of  JFinchester's  case,  cited 
Freem.  55  :  in  the  first  of  those  cases  an  injunction  was  obtained  against  the  tenant 
for  carrying  away  the  soil  for  bricks,  and  in  the  second  for  cutting  down  all  the  trees 
at  the  end  of  his  term  ;  but  both  at  the  desire  of  the  bishops  for  an  abuse  of  a  privilege 
which  their  predecessors  had  a  right  to  grant. 

The  Counsel  in  support  of  the  rule.  The  questions  of  law  are  three  :  Ist,  Whether 
in  the  case  of  a  bishop  felling  and  grubbing  up  the  woods  of  his  see,  a  prohibition 
will  lie  at  all  1  2dly,  Whether  it  will  lie  in  the  Court  of  Common  Pleas  ?  3dly,  Whether 
it  will  lie  in  the  Court  of  Common  Pleas  without  plea  depending?  The  stat.  West.  2, 
c.  14,  was  only  intended  to  correct  an  error  which  had  obtained,  that  damages  could 
not  be  recovered  for  waste  done  before  prohibition  issued,  and  for  that  purpose  a  writ 
of  summons  was  given  :  but  that  it  was  not  intended  to  take  away  the  original  writ 
of  prohibition  is  clear  from  the  preamble,  and  from  Lord  Coke's  comment  on  the  stat. 
Gloucester,  2  lust.  299,  where  he  says,  "  this  remedy  may  be  [117]  used  at  this  day." 
It  is  also  to  be  considered  whether  bishops  and  other  ecclesiastical  persons  who  hold 
estates  for  life  do  not  come  within  the  spirit  of  stat.  Marlebridge,  c.  23,  and  stat. 

(a)  This  was  a  note  in  the  margin  of  1  Eq.  Ca.  Abr.  399,  formerly  belonging  to 
Mr.  Brown  of  the  Chancery  bar,  and  was  as  follows;  "March  17lh,  1740,  at  the  seal 

tJtrachey  v.  ,  Motion  by  Mr.  Attorney  General  for  injunction  by  the  Plaintiff 

who  was  patron  of  the  church,  (and  Qu.  if  ordinary  was  not  coplaintitf ?)  to  stay 
waste  on  lands  bought  out  of  the  money  for  the  augmentation  of  poor  livings.  Lord 
Hardwickeat  first  doubted  if  such  a  bill  was  proper,  unless  in  the  name  of  the  Attorney 
General,  imagining  the  patron  was  oidy  a  trustee  for  the  church,  and  interested  only 
as  to  the  presentation,  and  denied  the  injunction,  but  the  ne.xt  day  he  changed  his 
opinion  and  granted  it,  saying  it  was  a  proper  bill,  in  imitation  of  the  prohibition  of 
waste,  which  the  patron  might  have  at  common  law  ;  and  he  cited  Roll's  Abr.  tit. 
Waste,  and  M.  Liford's  case,  Co.  Rep." 
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Gloiic.  c.  5  ;  for  although  bishops  are  held  to  be  something  more  than  mere  tenants 
for  life,  yet  that  is  only  to  enable  them  to  sue,  not  to  alieiie  their  estates.  Besides, 
they  fall  within  two  of  the  descriptions  of  persons  who  were  liable  at  common  law  : 
the  church  lands  being  constantly  denominated  the  dowry  of  the  church,  and  churchmen 
being  assimilated  to  tenants  in  dower,  and  also  being  looked  upon  as  the  guardians 
of  the  church,  which  according  to  the  maxim  of  the  law  is  always  infra  ietatem,  they 
must  be  equally  liable  to  a  writ  of  prohibition  with  tenants  in  dower  and  guardians 
in  chivalry.  It  has  been  contended  that  a  bishop  is  so  far  seised  in  fee  of  his  temporalties, 
that  before  the  restraining  statutes  he  had  the  complete  disposal  of  them,  except  as 
to  absolute  alienation  :  and  two  cases  were  cited  in  support  of  this  doctrine,  1  P.  Wms. 
557,  and  Freem.  55,  but  both  those  cases  seem  to  refute  the  proposition,  for  in  both 
of  them  the  Court  enjoined  the  lessees  from  doing  what  they  certainly  might  have 
done  under  a  lease  from  any  other  tenant  in  fee.  The  Act  of  the  Court  in  those 
cases  can  be  supported  on  no  other  ground  than  this,  that  if  the  lessee,  under  colour 
of  an  authority  from  the  bishop,  was  attempting  the  disherison  of  the  successors  of 
the  see,  he  was  excee(Hng  that  power  which  the  bishop  was  entitled  to  confer,  and 
doing  what  the  bishop  himself  could  not  have  done. 

It  has  been  argued  that  the  eases  of  prohibitions  to  stay  waste  committed  by 
rectors  in  their  church-yards,  were  grounded  on  the  35  Ed.  1,  and  that  that  statute 
was  not  in  atiirmanee  of  the  common  law  :  but  the  church-yaid  is  a  part  of  the  glebe, 
and  the  rector  was  as  much  restrained  from  committing  waste  there,  as  on  any  other 
part  of  the  glebe  :  besides,  Lord  Coke  expressly  says,  in  Liford's  case,  that  the  treatise, 
intituled  "  Ne  rectores  prosternant,"  &c.  is  in  affirmance  of  the  common  law. 

The  application  of  The  Bishop  of  Durham's  case  to  this  has  been  denied.  It  has  been 
contended,  that  having  I'eceived  the  assent  of  the  three  branches  of  the  Legislature, 
it  ought  to  be  considered  as  a  statute;  but  its  never  having  been  treated  as  such 
in  the  courts  of  law  affords  a  sufficient  answer  to  that  observation.  AVe  must  also 
recollect  that  the  two  Houses  of  Parliament  [118]  at  that  time  entertained  a  species 
of  original  (tt)  jurisdiction,  which  has  been  many  years  disused.  The  Rolls  of  Parlia- 
ment shew  that  the  House  of  Commons,  as  the  great  inquest  of  the  nation,  !iot  only 
presented  offences,  but  preferred  the  complaints  of  individuals,  which  were  decided 
upon  by  the  Crown,  assisted  sometimes  by  the  councils,  and  sometimes  by  the  courts 
of  law.  Perhaps  2'/te  Bishop  of  Durham's  case  was  decided  in  the  latter  way.  It  seems 
to  have  been  a  presentment  by  the  Commons  to  the  crown,  and  by  the  crown  referred 
to  the  Courts  of  law.  The  matter  of  complaint  was  cognizable  by  them  :  and  the 
remedy  pointed  out  and  given,  was  a  prohibition  issuing  somewhere,  and  applicable  to 
the  case  of  a  bishop  cutting  down  the  timber  on  his  diocese.  Lord  Coke's  words 
in  Stockman  v.  Whither  do  not  contradict  the  Roll  in  Parliament.  The  parties  were 
referred  to  the  ordinary  process  of  the  Courts  of  Westminster  Hall,  and  possibly, 
instead  of  applying  to  Chancery,  they  applied  to  the  King's  Bench,  and  so  the  pro- 
hibition went  from  thence  :  or  the  contradiction  may  be  explained  in  the  manner 
suggested  by  the  counsel  on  the  other  side.  Anciently  all  prohibitions  may  have 
originated  in  writs  out  of  Chancery  ;  and  this  is  much  confirmed  by  the  forms  of 
pleading  at  this  day  :  for  the  declaration  supposes  such  a  writ  to  have  issued,  and 
charges  the  party  with  having  disobeyed  it,  and  he  is  proceeded  against  as  if  he  had. 
It  is  well  known,  that  in  common  cases  in  this  Court,  no  original  is  sued  out  till  the 
record  is  made  up :  in  this  manner  the  original  writ  in  prohibition  may  have  been 
intirely  disused  :  but  if  the  ancient  practice  had  not  been  departed  from  so  early  as 
the  35  Ed.  1,  the  writ  would  first  have  issued  from  Chancery,  and  the  process  upon 
that  writ  might  have  been  made  returnable  in  a  court  of  common  law,  38  H.  6,  14, 
and  then  if  that  Court  gave  judgment  upon  appearance  of  the  party,  it  would  issue 
the  ultimate  process,  which  would  be  the  effectual  wiit  of  prohibition.  An  attempt 
has  been  made  to  shew  that  the  Bishop  of  Durham  was  not  in  possession  of  his 
temporalties  at  the  time  when  the  above  case  was  decided  ;  but  that  he  was  considered 
as  a  stranger  trespassing  on  the  lands  of  the  Crown  :  this  however  could  not  be  the 
case,  for  he  appears  to  have  been  levying  talliages  at  that  very  time  on  the  bondsmen 
of  the  church. 

But  the  power  of  the  courts  of  common  law  to  grant  this  writ  does  not  rest 
on  The  Bishop  of  Dwltam's  case  alone.     For  [119]  in  Stockman  v.  Whither,  1  Roll.  86 

(u)  Vid.  Hale  on  Parliaments,  c.  17,  by  Hargruve. 
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Lord  Coke,  after  adverting  to  that  case,  says,  "  and  this  seems  to  be  good  law  ;  "  and 
in  2  Bulsl.  279,  it  is  said,  that  the  whole  Court  agreed  with  him.  The  same  is  again 
recognised  in  Stampe  v.  Liford,  Roll.  100,  and  Liford's  case,  11  Co.  49,  where  it  is 
called  the  ordinary  remedy  of  the  common  law.  That  a  prohibition  may  issue  against 
a  parson  is  clear  from  Kiiowle  v.  Uarveij,  1  Roll.  33.5,  3  Bulstr.  158,  and  though  that 
case  is  open  to  the  obseivation  that  there  was  a  plea  pending,  yet  it  is  expressly  said  to 
have  been  granted  by  the  common  law  on  suggestion.  Sucker's  case  was  not  plea  pending, 
for  the  suit  was  at  an  end,  and  Loid  Coke  there  said,  "you  may  have  a  prohibition, 
not  only  for  the  palron,  but  also  for  any  ;  for  the  second  incumbent :  for  this  is  the 
King's  wiit,  and  any  one  may  have  a  prohibition  for  the  King."  Whether  Costard's 
case  was  under  3-5  Ed.  1,  ne  rector,  &c.  or  not,  is  immaterial,  since  that  statute  was  in 
affirmance  of  the  common  law,  and  clearly  a  prohibition  of  waste  was  there  granted 
against  a  vicar  on  motion  in  the  King's  Bench.  These  cases  are  almost  ail  abridged 
in  2  Roll.  Abr.  813,  and  to  them  is  added  Acland  v.  Atwell,  to  which  no  answer  has 
been  given.  In  The  Lord  of  RiUland's  case,  1  Keb.  557,  which,  according  to  the  record 
in  the  Liber  Placitandi,  246,  is  the  most  accurate  report,  the  Court  said  they  would 
grant  a  prohibition  against  a  parson  for  waste  in  cutting  trees  ;  and  in  Lil)er  Piacitando, 
240,  there  is  a  record  of  a  suggestion  for  such  a  prohibition  in  the  King's  Bench, 
which  serves  to  shew  that  cutting  down  trees  was  then  the  subject  of  prohibition  on 
suggestion  in  a  couit  of  common  law.  This  doctrine  therefore  does  not  depend  on  the 
hasty  dicta  of  Loid  Coke  in  Court,  but  was  deliberately  adopted  by  him  in  his  closet, 
and  introduced  into  his  reports;  nor  does  it  rest  on  the  authority  of  one  Judge  or 
one  reporter,  but  is  confirmed  by  the  repeated  determinations  of  the  whole  Court, 
reported  in  different  books.  It  seems  also  to  have  been  sanctioned  by  the  subse- 
quent opinions  of  Lord  Hardwicke,  2  Alk.  217.  Barnardist.  399,  and  Amb.  176,  who 
granted  injunctions  against  churchmen  to  stay  waste  on  analogy  to  the  prohibition  at 
common  law. 

2dly,  A  distinction  has  been  attempted  between  prohibitions  to  restrain  waste,  and 
to  restrain  an  excess  of  jurisdiction,  but  has  been  supported  by  no  authorities;  and 
reason  operates  against  it.  It  has  been  urged,  that  uidess  this  Court  were  to  issue 
prohibitions  to  inferior  Courts,  its  own  jurisdiction  would  be  infringed.  But  it  may 
be  answered,  that  such  prohibitions  [120]  issue  on  matters  which  could  never  come 
before  the  Common  Pleas  for  juiigment.  Thus  if  an  inferior  Court  construe  an  act  of 
Parliament,  in  a  subject  peculiar  to  its  jurisdiction,  contrary  to  the  rules  of  the  common 
law  ;  as  in  cases  of  prize,  which  are  not  cognisable  by  this  Court.  Brymer  and oOiers  v. 
Atkins,  1  H.  Bl.  164.  But  supposing  it  had  any  where  been  holden  that  this  Court 
had  not  a  concurrent  authority  with  the  King's  Bench  in  prohibiting  the  inferior 
Courts,  yet  in  cases  of  waste,  which  seem  to  be  peculiar  to  this  Court,  it  ought  to 
have  the  power  of  prohibition.  This  is  called  a  prerogative  writ,  but  it  is  also  a  civil 
remedy  ;  and  indeed  the  prohibition  to  the  inferior  Courts  is  as  much  a  prerogative 
writ  as  the  present.  So  quaie  impedit  is  a  prerogative  writ;  and  yet  that  is  so 
peculiar  to  this  Court,  that  it  is  an  instance  of  the  King's  power  that  he  may  sue  it  iu 
any  other  Court  (a). 

3dly,  It  stands  settled  as  the  unanimous  opinion  of  all  the  Judges,  that  this  Court 
may  grant  prohibitions  in  certain  cases  without  plea  pending.  Ixingdale's  case, 
12  Co.  58.  4  Inst.  100.  If  therefore  it  is  established  that  the  circumstance  of  plea 
pending  is  not  necessary  to  give  jurisdiction  to  this  Court,  then  all  the  cases  which  have 
been  cited  of  prohibitions  granted  in  the  King's  Bench  plea  pending,  may  be  con- 
sidered as  authorities  for  the  Common  Pleas  to  grant  them  where  plea  is  not  pend- 
ing. In  this  question  the  Court  will  not  examine  how  far  the  timber  ought,  with  a 
view  to  the  benefit  of  the  church,  to  be  cut  down,  or  whether  the  produce  is  to  be 
employed  for  the  reparation  of  the  palaces  or  other  tenements  of  the  see.  The 
intention  of  destroying  the  woods  of  the  diocese  is  avowed.  But  the  law  protects 
the  thing  as  it  is,  and  the  Court  will  not  allow  him  who  is  committing  what  must 
be  deemed  waste,  to  say,  that  such  waste  will  be  for  the  benefit  of  his  successors. 

Eyrk  Cb.  J.  One  good  effect  which  has  arisen  from  the  length  of  this  discussion 
is,  that  the  way  has  been  much  cleared  for  the  consideration  of  the  precise  question 
before   the   Court ;   namely.  Whether   a   writ   of   prohibition   lies   in    the   Court  of 

(a)  Reg.  29,  30.     F.  N.  B.  32. 
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Common    Pleas   to   restrain    a  bishop   from  committing    waste  in  the  possession  of 
his  see  ? 

The  state  of  the  common  law  with  respect  to  waste  has  been  so  fully  laid  open  by 
the  bar,  that  I  need  do  little  more  than  allude  to  it.  At  common  law,  the  proceeding 
in  waste  was  by  writ  of  [121]  prohibition  from  the  Court  of  Chancery,  which  was 
considered  as  the  foundation  of  a  suit  between  the  party  suffering  by  the  waste,  and 
the  party  committing  it.  If  that  writ  was  obeyed,  the  ends  of  justice  were  answered  ; 
but  if  that  was  not  obeyed,  and  an  alias  and  pluries  produced  no  eff'ect,  then  came  the 
original  writ  of  attachment  out  of  Chancery,  returnable  in  a  court  of  common  law, 
which  was  considered  as  the  original  writ  of  the  court.  The  form  of  that  writ  shews 
the  nature  of  it.  It  was  the  same  original  writ  of  attachment  which  was  and  is  the 
foundation  of  all  proceedings  in  prohibition  and  of  many  other  proceedings  in  this 
Court  at  this  day.  Si  (a)'  A.  B.  fecerit  te  securum,  &c.  tunc  pone,  &c.  quod  sit  coram 
justiciariis  nostris,  &c.  osten  sura  quare  fecit  vastam,  &c.  contril  prohibitionem  nostram, 
&c.  That  writ  being  returnable  in  a  court  of  common  law,  and  most  usually  in  the  Court 
of  Common  Pleas,  on  the  Defendant  appealing  the  Plaintiff  counted  against  him;  he 
pleaded,  the  question  was  tried,  and  if  the  Defendant  was  found  guilty,  the  Plaintiff" 
recovered  single  damages  for  the  waste  committed.  Thus  the  matter  stood  at 
common  law.  It  has  been  said,  (and  truly  so  I  think,  so  far  as  can  be  collected  from 
the  text-writers),  that  at  the  common  law  this  proceeding  lay  only  against  tenant  in 
dower,  tenant  by  the  courtesy  and  guardian  in  chivalry.  It  was  extended  by  different 
statutes  (h)  to  farmers,  tenants  for  life,  and  tenants  for  years,  and  I  believe  to 
guardians  in  socage.  That  which  these  statutes  gave  by  way  of  remedy,  was  not  so 
properly  the  introduction  of  a  new  law,  as  the  extension  of  an  old  one  to  a  new 
description  of  persons  ;  the  course  of  proceeding  remained  the  same  as  before  these 
statutes  were  made.  The  first  act  which  introduced  any  thing  substantially  new,  was 
that  (c)  which  gave  a  writ  of  waste  or  estreperaent  pending  the  suit.  It  follows  of 
course  that  this  was  a  judicial  writ,  and  was  to  issue  out  of  the  courts  of  common  law  : 
but  except  for  the  purpose  of  staying  proceedings  pending  a  suit,  there  is  no  intima- 
tion in  any  of  our  text  writers  that  any  prohibition  could  issue  from  those  Courts. 
By  the  stat.  of  West.  2,  the  writ  of  prohibition  from  the  Chancery  which  existed  at 
common  law  is  taken  away,  and  the  writ  of  summons  substituted  in  its  place :  and 
although  it  is  said  by  Lord  Coke,  when  treating  of  prohibition  at  the  common  law, 
that  it  "may  be  used  at  this  day,"  those  words,  if  true  at  all,  can  only  apply  to  that 
very  ineffectual  writ  directed  to  the  [122]  sheriff',  empowering  him  to  take  the  posse 
comitatus  to  prevent  the  commission  of  waste  intended  to  be  done.  The  writ  directed 
to  the  party  was  certainly  taken  away  by  the  statute.  At  least  as  far  as  my  researches 
go,  no  such  writ  has  issued  even  from  Chancery,  in  the  common  cases  of  waste  by 
tenants  in  dower,  tenants  by  the  curtesy,  and  guardians  in  chivalry,  tenants  for  life, 
&c.  &c.  since  it  was  taken  away  by  the  statute  of  Westm.  2.  Thus  the  common  law 
remedy  stood  with  the  alteration  above-mentioned,  and  with  the  judicial  writ  of 
estrepement  introduced  pendente  lite. 

As  far  as  can  be  collected  from  the  text  writers  of  a  very  early  period,  and  from 
the  forms  of  proceeding  contained  in  books  of  very  high  authority,  such  as  the 
Register  and  Fitzherbert's  Natura  Brevium,  it  seems  that  there  did  not  occur  in 
practice,  and  that  there  was  not  in  fact  any  remedy  at  common  law  against  churchmen 
committing  waste,  sufficiently  known  for  them  to  treat  of.  Bracton  has  two  whole 
chapters  in  the  fourth  book,  on  the  subject  of  waste.  His  observations  are  confined 
to  persons  liable  to  the  action  in  the  time  of  Hen.  3,  and  he  (a)-  gives  the  writ  of  pro- 
hibition as  the  foundation  of  the  suit.  The  Register  and  Fitzherbert  take  no  notice 
of  that  writ,  because  they  proceed  upon  the  law  as  altered  by  the  statute  of  West- 
minster 2,  and  accordingly  consider  the  writ  of  summons  as  the  foundation  of  the 
suit.  But  no  one  of  them  has  a  writ  directed  against  a  churchman.  It  is  not  merely 
that  these  books  are  silent  on  the  subject,  but  the  case  which  was  alluded  to,  2  H.  4,  3, 
proves  to  demonstration  that  such  a  course  of  proceeding  at  the  common  law  against 
churchmen  was  not  in  use  at  that  time.  In  that  case  Thirning  Ch.  Just,  takes  upon 
himself  to  pronounce,  very  authoritatively,  that  churchmen  cannot  be  punished  at 

(a)'  Bracton,  lib.  4  Tr.  6,  c.  18  &  19.     2  Inst.  299.     Reg.  35  &  al. 
(i)  Marlbridge,  c.  24,     Glouc.  c.  5.  (c)  Glouc.  c.  13. 

(a)2  Bracton,  lib.  4.     Tr.  6,  c.  18,  s.  2.     2  Inst.  299. 
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common  law  if  they  cut  down  all  the  woods  of  their  ecclesiastical  possessions.  I  will 
not  say  that  the  law  was  so,  but  I  may  safely  make  this  inference  from  his  words, 
that  such  a  proceeding  was  not  usual  or  in  practice  at  that  time. 

Our  books  are  full  of  declarations  that  destruction  and  dilapidation  are  causes  of 
deprivation  in  churchmen,  and  that  aflfords  some  argument  to  prove  that  waste  by 
them  was  not  that  of  which  it  was  supposed  the  common  law  could  take  notice,  since 
it  was  referred  to  another  jurisdiction.  It  is  not  very  consonant  with  the  simplicity 
of  the  old  law  to  give  two  remedies  for  the  same  evil ;  [123]  if  a  remedy  was  already 
provided  at  the  common  law,  the  ecclesiastical  jurisdictions  would  not  be  allowed  to 
interfere  to  the  extent  of  deprivation.  So  if  there  was  an  eflectual  remedy  by  the 
ecclesiastical  censures  to  that  extent,  it  affords  a  strong  ground  to  infer,  that  there 
was  no  proceeding  at  common  law  in  the  same  case.  I  cannot  find,  from  the  earliest 
writers,  down  to  the  r2th  of  Jac.  1,  that  it  was  ever  understood  or  treated  of  in  the 
books  of  common  law,  that  any  proceeding  in  waste  lay  against  a  churchman.  It  was 
reserved  for  the  learning  and  industry  of  that  great  man  Sir  Edward  Coke,  whose 
name  ought  never  to  be  mentioned  in  a  court  of  law  without  the  highest  respect,  to 
bring  to  light  the  record  of  the  Parliament  Roll  of  3.5  Ed.  1,  which  I  need  not  now 
re-state,  as  it  has  been  so  often  mentioned  at  the  bar.  After  that  record  was  brought 
to  light  and  considered,  Sir  Edward  Coke  and  the  Judges  of  his  time,  thought  them- 
selves warranted  in  making  several  very  important  conclusions  from  it  :  First,  they 
said  that  the  King's  answer  had  a  reference  to  the  course  of  the  common  law  ;  they 
went  further,  and  from  thence  inferred,  that  a  writ  of  prohit)ilion  lay  at  common  law 
against  a  churchman  who  committed  waste  ;  they  proceeded  further  still,  in  concluding 
that  such  a  prohibition  lay  in  the  Court  of  King's  Bench,  and  going  one  step  beyond 
that,  they  declared  that  such  a  writ  of  prohibition  being  the  King's  writ,  and  founded 
on  his  right  of  patronage,  any  man  might  have  it.  In  this  manner  may  be  explained 
the  strong  language  of  Sir  Edward  Coke  as  reported  in  1  Roll.  8G,  "If  any  man  will 
move  it,  I  will  grant  a  prohibition."  I  do  not  perceive  that  it  was  observed  at  the 
time  when  this  language  was  held,  that  such  had  been  the  known  course  of  the 
common  law  previous  to  the  discovery  of  that  record.  An  expression  which,  accord- 
ing to  the  report  of  the  same  case  in  2  Bulst.  fell  from  Sir  Edward  Coke,  and  which 
confirms  me  in  the  opinion  that  it  had  not  been  so  understood  by  those  Judges,  is 
very  remarkable.  Sir  Edward  Coke  there  says,  "  We  will  revive  this  proceeding  :  "  an 
expression  which  leads  me  to  infer,  that  if  such  a  remedy  ever  existed,  it  had  been 
buried  for  three  centuries  in  obscuiity.  Let  me  now  suppose  for  a  moment  that  Sir 
Edward  Coke  and  the  Judges  of  his  time  were  right  in  their  conclusions  on  that 
record  ;  that  there  was  a  remedy  at  common  law  ;  that  such  remedy  was  the  writ  of 
prohibition  ;  that  the  Court  of  King's  Bench  might  issue  it,  and  lastly,  that  any  man 
who  applied  to  that  Court  might  have  it;  still  we  must  recollect  that  we  are  sitting  in 
the  Court  of  [124]  Common  Pleas  and  not  in  the  Court  of  King's  Bench.  All  these 
admissions  therefore  do  not  prove  that  the  Couit  of  Common  Pleas  can  issue  such  a 
writ ;  and  before  we  do  issue  it  that  must  be  proved.  I  have  watched  the  course  of 
this  argument  to  see  whether  there  was  any  instance,  1  will  not  say  usage,  or  even 
any  adjudged  case,  but  whether  there  was  any  instance  to  be  found,  where  the  Court 
of  Common  Pleas  had  thought  itself  authorized  to  issue  such  a  writ.  I  find  no  such 
instance.  There  being  no  such  instance,  we  might  stop  here ;  we  might  say  that  the 
Court  of  Common  Pleas  not  being  a  court  of  original  jurisdiction,  but  deriving  its 
jurisdiction  from  the  great  seal,  from  the  Officina  Brevium,  it  must  not  take  upon 
itself  to  issue  writs  of  prohibition,  because  they  are  issued  by  the  great  seal,  or  because 
they  may  have  been  issued  by  the  King's  Bench,  for  reasons  which  have  not  been  dis- 
closed, or  which  do  not  apply  to  the  Court  of  Common  Pleas.  But  as  the  matter  has 
been  gone  into  so  largely  at  the  Bar,  and  is  of  importance,  I  will  go  a  little  farther 
into  it  here. 

Notwithstanding  the  text  writers  on  the  common  law,  and  Fitzherbert  in  hisNatura 
Brevium,  and  the  Register,  have  no  reference  to  any  common  law  remedy  against 
churchmen  committing  waste,  yet  there  is  much  to  be  collected  now  which  will  give 
great  support  to  the  idea  of  Sir  Edward  Coke,  that  there  was  such  a  remedy  at 
common  law.  The  first  thing  on  which  I  lay  great  stress  is,  the  record  to  be  found 
in  2  Roll.  Abr.  813  (a),  of  a  proceeding  in  the  case  of  an  abbot  in  the  King's  patronage, 

(a)  Bex  viceconiiti  salutem  :  Cum  ad  nos  providere  pertineat  ut  Elee-mosina  (]ue 
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to  whom  a  wiit  of  prohibition  is  directed,  and  not  only  that,  but  there  is  a  scire  facias 
to  bring  him  in  to  appear  and  answer  in  the  Court  of  King's  Bench  for  his  defaults. 
So  that  there  is  a  formal  process  in  prohibition  at  the  common  law  under  the  great 
seal  with  a  scire  facias  directed  to  the  sheriff  immediately  following  the  reference  to 
the  place  where  the  writ  is  to  be  found.  That  is  a  record  of  an  earlier  date  than 
35  Ed.  1,  being  dated  3  Ed.  1  ;  and  therefore  does  seem  to  lay  a  foundation  for  the 
conclusion  of  Sir  Edward  Coke,  that  the  proceedings  in  3-5  Ed.  1  had  a  reference  to 
the  course  of  the  common  law.  The  reasoning  stated  in  [125]  the  introductory  part 
of  the  writ,  on  which  it  is  founded,  seems  to  contain  fair  common  law  grounds  of  argu- 
ment. What  is  in  the  King's  patronage  ought  to  be  preserved  in  its  proper  state 
without  alienation  or  destruction  :  and  this  is  perfectly  consistent  with  the  whole 
system  of  the  common  law,  which,  while  it  preserved  the  immunities  of  the  church, 
was  extremely  attentive  to  the  prerogatives  of  the  Crown  ;  whilst  it  secured  the 
churchman  in  the  fullest  enjoyment  of  the  possessions  of  the  church,  it  looked  up  with 
anxious  care  to  the  preservation  of  the  patronage  of  the  King.  When  therefore  I  find 
a  record  of  greater  antiquity  than  the  record  in  Parliament  of  the  35  Ed.  1,  grounded 
on  the  principles  of  the  common  law,  I  cannot  but  think  that  it  gives  great  support 
to  the  opinion  of  Sir  Edward  Coke :  and  though  I  am  unable  to  explain  how  it  should 
have  happened  that  no  mention  is  made  by  text-writers  of  such  a  course  of  proceeding, 
and  though  probably  Sir  Edward  Coke  never  saw  this  record  of  a  proceeding  in  3  Ed.  1, 
yet  I  do  not  complain,  or  think  that  there  was  any  thing  of  haste  or  passion  in  the 
inference  which  his  sagacity  drew  from  the  single  record  of  35  Ed.  1.  That  record 
however  only  authorizes  a  writ  from  Chancery  ;  Sir  Edward  Coke  went  further,  and 
said  that  it  might  issue  from  the  Court  of  King's  Bench.  When  I  look  for  the 
authority  for  that  part  of  his  proposition,  I  do  not  find  it.  It  seems  pretty  evident 
that  when  he  first  mentioned  that  record  in  court,  he  did  not  perfectly  understand 
it,  and  proceeded  on  a  misapprehension  of  its  contents.  He  says  it  was  agreed  in 
Parliament,  that  the  Court  of  King's  Bench  should  issue  the  writ,  and  that  it  was 
so  ordered.  He  could  not  have  supposed  that  the  Court  of  King's  Bench  was  ordered 
by  Parliament  to  issue  the  writ,  if  the  King's  answer  had  been  before  him  "  Inhibeatur 
per  breve  de  Cancellaria."  He  undertakes  to  say  that  it  was  actually  moved  for  in  the 
King's  Bench,  and  issued  by  that  Court ;  but  not  vouching  his  authority,  one  may 
conclude  that  it  being  so  ancient  a  record  he  might  have  but  confusedly  remembered 
it,  and  was  only  following  up  his  first  mistake,  and  considering  that  as  done,  which, 
as  he  believed,  was  commanded  to  be  done.  When  that  part,  therefore,  of  his 
proposition  comes  to  be  examined,  it  may  be  exceedingly  doubtful,  whether  it  be 
equally  well  founded  with  the  other.  It  may  be  perfectly  consonant  to  the  principles 
of  the  common  law,  that  a  writ  of  prohibition  to  a  churchman  should  issue  from  the 
Oflicina  Brevium,  from  which  all  writs  nf  prohibition  issue,  in  all  cases  at  common  law. 
Lord  Keeper  Coventry,  it  appears  in  Roll.  Abr.  813,  [126]  did  afterwards  issue  such 
a  writ,  which  is  a  further  confirmation  of  Sir  Edward  Coke's  doctrine  to  that  extent; 
yet  it  does  not  therefore  follow  that  it  may  also  issue  from  the  King's  Bench  :  but 
when  he  goes  one  step  further,  and  says  that  it  may  be  had  by  any  body,  his  assertion 
seems  totally  unsupported.  I  do  not  mean  to  pronounce  that  the  Court  of  King's 
Bench  could  not  lawfully  issue  that  writ,  and  that  it  could  not  issue  it  on  the  applica- 
tion of  any  man  ;  but  I  do  mean  to  say,  that  I  do  not  perceive  the  reasons  for  its  so 
doing.  And  not  perceiving  the  reasons,  it  becomes  a  very  difficult  thing  for  us  in  this 
Court  by  any  analogy  to  follow  the  Court  of  King's  Bench.  If  the  question  should 
arise  there  they  will  consider  it,  and  inform  us  on  what  grounds  they  proceed;  but 
where  the  grounds  of  this  proceeding  at  present  are  involved  in  so  much  obscurity, 

de  Patronatu  nostrorum  Predecessorum  &  nostro  fuit,  in  statu  debito  absque  vasto 
venditione  vel  destructione  inde  facienda  conservetur :  tibi  prrecipimus  quod  non 
permittas  quod  Abbas  de  Q.  &c.  sui  vastum  venditionem  vel  destructionem  facint  de 
hoscis  dominibus  hominibus  pertinentibus  ad  Prioratum  sive  cellam  de  L.  quod  est 
de  Patronatu  nostro  &  taliter  te  habere  in  hac  parte  ne  pro  defectu  tuo  vel  Minis- 
trorum  tuorum  ad  te  nos  graviter  capere  debeamus.  Teste  Rege  3  E.  1,  Rot. 
Clausarum  memb.  10.  Et  la  apros  uti  Brief  direct,  al  Vicount  quod  Scire  faciat 
Abbati  de  .  &  Priori  cellfe  suoe  de  L.  quod  sint  coram  nobis  in  octabis  ut 

super  defectibus,  &c.  respondeant. 
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BO  little  known,  so  little  understood,  can  the  Court  of  Common  Pleas  take  upon  itself 
to  do  by  analogy  what  has  been  done  by  the  King's  Bench  1 

My  Brother  Adair  felt  a  difficulty  as  to  the  King's  Bench  having  granted  the 
writ  of  ])rohibition  in  35  Edw.  1,  arising  from  the  words  "inhibeatur  per  breve  de 
Caiicellaiia."  He  tried  to  explain  it  by  a  reference  to  a  case  in  the  Year  Book, 
38  H.  6,  14.  That  case  begins,  "A  prohibition  was  sued  out  of  Chancery,  directed 
to  the  Justices  of  the  Common  Bench  to  make  attachment,"  &c.  but  the  first  line  of 
that  case,  after  all  the  pains  we  have  taken,  remains  altogether  unintelligible.  He 
supposed  the  prohibition  might  be  in  some  manner  returnable  in  the  King's  Bench, 
and  that  when  it  was  there,  that  Court  would  act  upon  it.  But  that  proceeding  must 
then  have  been  in  consequence  of  a  writ  from  Chancery  coming  to  the  King's  Bench. 
Taking  that  to  be  so,  though  I  never  saw  such  a  writ,  or  heard  of  it,  except  in  the 
Year  Book  I  have  alluded  to,  it  will  not  serve  the  purpose  of  the  present  application, 
which  is  an  original  application  for  a  prohibition  in  the  first  instance  to  this  Court. 
Here  there  is  no  commencement  of  a  suit,  no  writ  to  us  from  Chancery  to  give  us 
jurisdiction  in  the  matter.  If  therefore  (though  I  have  no  idea  that  such  a  writ  could 
issue)  the  difficulty  could  be  reconciled  in  that  way,  it  would  not  avail  in  this  case. 

It  is  said  that  there  is  such  a  cogent  analogy  between  the  proceedings  of  this  Court 
and  the  Court  of  King's  Bench  in  prohibition,  that  if  they  could  lawfully  issue  such 
a  writ,  we  ought  to  do  so  likewise.  Granting  that  they  did  issue  such  a  writ  in  the 
12  &  13  Jac.  1,  as  it  appears  from  1  Bulst.  and  1  Kolle,  they  did,  and  that  they  meant 
to  art  on  the  idea  which  has  been  stated,  I  [127]  can  oidy  consider  those  cases  as 
authoiities  so  far  as  they  go.  But  if  the  foundation  on  which  they  proceeded  fails, 
those  cases  will  fail  also :  and  seeing  how  little  has  been  done  upon  them  in  later 
times,  they  do  not  now  furnish  that  great  weight  of  authority  which  will  justify  us 
in  acting  upon  them.  I  have  mentioned  that  there  was  another  case  subse(juent  to 
these,  in  the  reign  of  Charles  the  First,  where  Lord  Coventry  thought  proper  to  issue 
a  prohibition  of  waste  to  a  churchman  uiuler  the  great  seal,  on  the  application  of  the 
patron.  This  I  have  said  affords  a  further  support  to  the  principle  of  an  original 
remedy  at  common  law,  which  Sir  Edward  Coke,  unassisted  by,  and  indeed  contrary 
to  all  practice,  most  sagaciously  inferred  from  the  35  Edw.  1  ;  but  this  does  not  aid 
the  jurisdiction  of  the  King's  Bench.  As  to  what  the  Couit  of  King's  Bench  after- 
wards considered  itself  at  liberty  to  do,  in  The  Lord  of  RiillancVs  case,  1  Keb.  557,  that 
went  no  further  than  a  rule  to  shew  cause,  and  therefore  much  stress  cannot  be  laid 
upon  it.  The  question  is.  Whether  if  the  King's  Bench  has  done  right,  the  Common 
Pleas  will  also  do  right  in  following  its  example?  I,  who  am  not  prepared  to  say 
that  the  King's  Bench  has  done  right,  who  ought  not  to  say  that  it  has  done  wrong, 
because  the  matter  is  not  before  me  in  a  judicial  way,  cannot,  on  the  ground  of 
analogy,  pronounce  that  the  Common  Pleas  would  be  justified  in  doing  what  is  now 
required  of  it.  I  must  keep  in  mind  what  is  said  by  Br.icton  of  this  Court,  "sine 
warranto  jurisdiclionem  non  habet,"  and  that  the  exposition  of  warranto,  ifec.  by  Lord 
Coke  (4  Inst.  99)  is,  "  that  this  Court  cannot  regularly  hold  any  common  plea  in  any 
action,  real,  personal,  or  mixt,  but  by  writ  out  of  the  Chancery,  returnable  in  this 
Court."  And  though  he  afterwards  says,  by  way  of  exception  to  the  general  rule, 
that  this  Court,  without  any  writ,  "may,  upon  suggestion,  grant  prohibition  to  keep 
as  well  temporal  as  ecclesiastical  courts  within  their  bounds  and  jurisdiction  ;"  yet  it 
should  be  remembered  that  the  jurisdiction  which  we  do  exercise  in  those  cases,  is 
a  jurisdiction  which  was  established  after  a  great  deal  of  struggle  and  hesitation, 
even  so  late  as  the  7  Jac.  1,  on  a  reference  by  the  Chancellor  to  the  Judges  of  the 
King's  Bench  and  Exchequer.  It  is  true  that  their  answer  is  reported  in  general 
terms  ;  but  it  is  equally  true  that  liOrd  Coke  introduces  the  subject  when  treating  of 
the  power  of  the  Common  Pleas  to  restrain  ecclesiastical  and  inferior  temporal  courts, 
and  therefore  the  answer  must  be  understood  to  be  confined  to  that  [128]  particular 
species  of  prohibition.  The  circumstance  which  has  been  insisted  upon,  of  this  writ 
being  for  the  King,  rather  militates  against  the  power  of  this  Court.  The  Crown  has 
its  peculiar  courts  for  prerogative  piocess :  as  the  Courts  of  King's  Bench  and 
Exchequer,  or  a  Court  of  Chancery.  But  the  Court  of  Common  Pleas  is  emphatically 
a  court  of  pleas  between  party  and  pirty  ;  and  though  the  Crown  may  elect  to  pro- 
ceed here  for  the  maintenance  of  its  civil  rights,  yet  the  Court  of  Common  Pleas  would 
be  going  out  of  its  way,  if,  on  the  principle  of  this  writ  being  "for  the  King,"  it 
should  upon  the  ground  of  any  analogy  take  upon  itself  to  do  what  other  Courts  have 
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done.  In  a  case  therefore  where  there  is  not  practice  to  support  us,  where  we  have 
not  strong  lights  to  guide  us,  and  analogies  so  complete  and  satisfactory  as  not  to 
admit  of  being  mistaken,  I  cannot  but  think  it  the  safest  course  for  us  to  decline  doing 
now,  what  it  does  not  appear  that  this  Court  has  ever  done  before.  The  consequence 
is  that  I  think  the  Court  of  Common  Pleas  ought  not  to  issue  this  writ  of  prohibition. 
Admitting  this  to  be  the  law,  it  is  unnecessary  for  me  to  enter  into  the  grounds  con- 
tained in  the  affidavits.  I  need  not  say  whether  this  application  has  been  made  on 
mere  splenetic,  or  on  more  worthy  motives ;  nor  whether  the  Lord  Bishop  of  Durham, 
in  this  instance  unintentionally  doubtless,  may  not  have  done  that  which  the  law 
does  not  sanction,  even  though  it  should  turn  out  clearly  that  the  annual  revenues  of 
the  see  have  been  improved.  Most  certainly  it  is  not  to  be  concluded  that,  provided 
an  increase  of  the  annual  revenues  of  the  see  is  obtained,  a  permanent  fund  of  real 
property  in  woods  may  be  utterly  destroyed.  Few  who  know  the  Honorable  and 
Eight  Reverend  Prelate,  who  have  been  witnesses  to  the  munificence  which  he  has 
displayed  in  repairing  and  beautifying  the  fabrics  of  his  church,  of  his  castles,  and  his 
palaces,  will  suspect  him  of  having  intentionally  wasted  the  possessions  of  the  see  of 
Durham.  At  the  same  time  it  is  by  no  means  impossible  that  he,  as  well  as  many 
other  churchmen,  may  unwarily  have  slid  into  this  heavy  ecclesiastical  offence,  which 
all  agree  to  be  a  cause  of  deprivation,  and  which  may  probably  be  found  to  be  also  an 
injury  cognizable  by  some  of  the  King's  temporal  courts.  I  do  not  at  all  regret  the 
expence  of  time  and  trouble  in  this  proceeding,  since  I  cannot  but  think  it  may  be 
productive  of  very  good  effects.  It  may  awaken  men's  minds  to  the  consideration  of 
this  sort  of  question,  to  which,  at  this  time,  it  is  of  importance  that  they  should  be 
directed.  We  have  already  seen  one  cathedral  church  almost  in  ruins,  and  we  have 
seen  with  what  expence  and  [129]  exertion  both  of  the  clergy  and  laity  that  church 
was  restored.  Had  it  been  in  the  minds  of  the  clergy  and  laity  for  a  course  of  years 
past,  that  the  woods  of  bishops,  and  more  especially  of  deans  and  chapters,  including 
prebendaries,  were  a  solid,  permanent,  and  increasing  fund  of  real  property,  devolved 
to  them  for  the  sustentation  of  the  cathedrals,  the  palaces,  and  houses  of  the  church, 
probably  that  venerable  edifice  might  never  have  fallen  into  such  ruin,  or  might  have 
been  restored  with  much  less  difficulty.  I  am  afraid  that  the  state  of  some  other 
noble  monuments  of  the  finest  Gothic  architecture  in  this  kingdom  is  not  very 
consoling;  that  they  are  mouldering  and  crumbling  into  ruins.  I  have  heard  it 
observed  with  grave  and  serious  regret,  that  no  funds  have  been  appropriated  for  the 
preservation  of  them  :  perhaps  a  time  will  come  when  that  which  I  take  to  be  an 
error  will  be  corrected,  and  when  it  will  be  found  that  all  the  property  of  the  church 
is  a  fund  for  the  sustentation  of  those  fabrics  ;  but  that  the  woods  in  particular  are  a 
specific  fund  so  to  ba  employed  no  man  can  doubt.  I  repeat  my  opinion  that  the 
consequences  of  this  discussion  may  be  highly  beneficial  to  the  public;  and  though  I 
must  now  say  that  this  rule  must  be  discharged,  perhaps  hereafter  the  public  will  be 
disposed  to  acknowledge  that  the  promoter  of  this  application  was  a  friend  to  the 
Church  of  England. 

He.vth  J.  Though  many  points  have  been  properly  made  in  this  cause,  and  have 
been  elaborately  argued  at  the  bar,  yet  I  shall  confine  myself  merely  to  the  discussion 
of  those  which  principally  affect  the  question  in  the  view  wherein  I  shall  consider  it. 
Previous  to  the  inquiry  whether  the  Bishop  of  Durham  is  liable  to  a  prohibition  for 
having  felled  the  trees  and  grubbed  up  the  woods  in  question,  it  must  be  decided 
whether  such  prohibition  be  grantable  at  the  instance  of  Jefferson,  a  stranger,  who  is 
in  nowise  connected  with  this  transaction  in  point  of  interest  or  otherwise.  A  prohibi- 
tion for  waste  was  certainly  a  common  law  remedy  ;  it  was  therefore  grantable  at  the 
instance  of  the  party  injured,  and  of  no  other  person  whatever.  In  ancient  times  it 
probably  commenced  in  an  original  writ  issuing  out  of  Chancery  ;  afterwards  the 
Court  itself  granted  it  on  a  fiction  that  an  original  wiit  had  issued.  In  the  books 
there  are  some  loose  dicta  that  an  act  of  parliament  and  the  common  law  should 
respectively  stand  as  originals  according  to  the  circumstances  of  the  case  ;  but  this  is 
not  law,  unless  it  be  confined  to  prohibitions  for  excess  of  jurisdiction,  and  to  restrain 
waste.  Recourse  has  been  had  to  reasoning  by  analogy  from  the  [130]  cases  of 
rectors  ;  but  no  case  has  been  cited,  no  precedent  has  been  produced  of  a  prohibition 
against  a  parson  to  stay  waste  in  felling  trees  that  was  not  granted  at  the  suit  of  the 
patron  or  churchwardens.  The  report  of  Knoivle  v.  Harvey  is  very  loose  and  inaccurate  ; 
it  is  not  stated  on  whose  suggestion  the  prohibition  was  granted ;  probably  it  was  at 
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the  instance  of  a  party  interested.  The  same  observation  will  apply  to  Costard's  case, 
2  Roll.  111.  In  Sacker's  case,  3  Bulst.  the  prohibition  was  grante<l  pendente  lite. 
There  being  therefore  no  instance  of  a  prohihition  granted  in  any  analogous  case,  it 
remains  to  examine  the  case  of  The  Bishop  of  Durham,  3.5  Ed.  1.  I  shall  t»ke  my 
Lord  Coke's  own  report  of  this  proceeding,  "by  which  it  appears,"  says  he,  11  Co.  49, 
Li/ord's  case,  "that  the  Parliament  referred  him  to  the  ordinary  remedy  of  prohibition 
at  common  law."  It  does  not  appear  even  in  this  case  who  were  the  petitioners  in 
Parliament.  It  might  be  at  the  instance  of  the  bishop's  own  tenants  who  had  common 
of  estovers  in  his  woods.  The  commons  made  the  application  ;  for  the  commons  were 
the  great  inquest  of  the  nation.  Cutting  down  the  woods  at  that  time  was  no  small 
grievance,  when  the  use  of  fos.^ile  coals  was  not  common.  According  to  several  books, 
it  was  said  by  Lord  Coke  that  a  prohibition  was  afterwards  granted  in  the  King's 
Bench  ;  though  it  is  not  expresseii  whether,  on  the  application  of  the  King,  the 
tenants  of  the  bishop,  or  any  other  person  injured  by  the  spoil  and  waste.  It  is  how- 
ever observable  that  from  the  3.5  Ed.  1  to  the  time  of  Lord  Coke  the  precedent  was 
never  followed  in  a  single  instance.  This  appears  by  the  avowal  of  the  Chief  Justice 
himself,  for  he  is  made  to  say,  2  Bulst.  279,  "  We  will  revive  this  again."  In  the 
Year  Books  2  H.  4,  cited  at  the  bar  by  the  counsel  who  shewed  cause,  it  is  said  by 
Thiriiing  Ch.  J.  that  if  a  bishop  or  archdeacon  shall  cut  down  all  his  wood,  he  shall 
not  be  puin'shed  at  common  law  :  but  this  must  be  understood  according  to  the 
subject-matter,  that  they  shall  not  be  subject  to  an  action  of  waste. — Thii  ning  says 
be  shall  not  be  punished  by  the  patron,  nor  by  any  other  way.  It  does  not  ffiUow 
that  a  ])rohibition  will  not  lie  at  the  instance  of  a  party  injured,  because  a  prohibition 
is  not  a  procedure  for  punishment  oiiginally,  though  it  might  follow  in  the  case  of  a 
contempt  of  the  prohibition.  The  opinion  of  Thirning  was  extrajudicial ;  it  may  how- 
ever serve  to  shew  the  current  opinion  of  the  day.  It  remains  to  be  considered 
whether  the  circumstance  of  the  King  being  interested  will  furnish  a  ground  for  the 
prohibition.  This  [131]  idea  is  founded  on  a  dictum  of  Lord  Coke,  reported  to  have 
been  uttered  on  a  difTercut  occasion,  and  principally  referred  to  in  1  Roll.  335.  "Any 
person  may  have  this  writ  against  him,  (meaning  Sacker,)  for  it  is  the  King's  writ," 
and  the  prohibition  was  not  to  waste.  By  the  King's  writ  he  must  be  understood  to 
mean  a  prerogative  writ,  for  every  writ  is  the  King's  writ.  Does  then  this  doctrine 
hold  with  respect  to  the  other  prerogative  writs'!  It  is  not  applicable  to  the  writ  of 
mandamus  in  the  Court  of  King's  Bench,  or  to  the  writ  of  ne  c.xeat  regno  in  a  Court 
of  Equity.  Those  writs  are  only  grantable  at  the  instance  of  some  party  interested. 
The  writ  of  habeas  corpus  from  necessity  can  otdy  be  applied  for  on  behalf  of  the 
parly  interested.  Admitting  that  a  subject  cannot  sue  an  original  writ  in  the  King's 
name,  the  inference  is,  that  he  could  not  sue  an  original  writ  issuing  out  of  the  Court 
of  Chancery  ;  and  if  so,  it  goes  a  great  way  to  prove  that  he  is  not  intitled  to  a  pro- 
hibition in  this  Court,  which  presumes  a  writ  of  prohibition  issuing  out  of  the  Court 
of  Chancery.  Add  to  this,  that  this  is  a  prohibition  of  a  singular  nature,  inasmuch 
as  it  is  founded  on  a  suggestion,  and  applied  for  merely  on  affidavit.  After  all,  what 
reliance  can  there  be  had  on  these  dicta  of  Lord  Coke  under  all  the  circumstances 
attending  them'?  They  were  not  the  result  of  a  calm  dispassionate  inquiry:  that 
great  lawyer  was  much  heated  in  the  controversy  between  the  Courts  at  Westminster 
and  the  Ecclesiastical  Courts.  In  every  part  of  his  conduct  his  passions  influenced 
his  judgment.  Vir  acer  et  vehemens.  His  law  was  continually  warped  by  the 
different  situations  in  which  he  found  himself.  There  is  the  less  reason  for  granting 
this  prohibition,  because  it  is  not  the  only  remedy  :  the  Crown  has  its  officers,  whose 
duty  it  is  to  watch  over  its  interests  :  the  metropolitan  may  proceed  against  the  bishop 
for  dilapidation  :  the  officers  of  the  Crown  and  the  metropolitan  may  exercise  their 
discretion,  and  are  competent  to  decide  whether  this  supposed  melioration  be  really 
one  or  not.  But  we  are  bound  by  the  strict  rules  of  law,  and  cannot  decide  upon  the 
propriety  of  the  bishop's  conduct,  l)ut  only  whether  in  strictness  it  amounts  to  waste. 
However,  I  do  not  found  my  opinion  on  the  exercise  of  a  discretionary  power  residing 
in  the  Court,  but  that  neither  on  principle  nor  on  precedent  are  we  warranted  in 
granting  this  prohibition  at  the  instance  of  a  stranger. 

RooKE  J.  I  am  of  the  same  opitn'on.  The  question  with  respect  to  the  power 
of  the  C  jurt  has  been  already  so  completely  [132]  exhausted,  that  there  is  nothing 
for  me  to  ad  1.  Snnnthing  however  has  been  said  in  the  course  of  the  argument,  as 
to  the  right  of  bishops  to  destroy  the  woods  which  are  the  property  of  the  church,  on 
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which  I  think  it  necessary  to  make  some  observation.  I  consider  the  bishop  as  having 
to  certain  purposes  a  fee-simple  in  his  bishopric.  But  he  is  seised  to  a  special  intent, 
as  a  public  officer  for  public  trusts.  If  before  the  restraining  statute  he  had  alienated 
the  property  of  the  see,  he  would  have  been  guilty  of  a  gross  breach  of  trust,  and  I 
conceive  there  was  a  remedy  at  common  law.  As  a  general  principle  it  is  waste  to 
destroy  woods.  But  these  great  officers  have  duties  annexed  to  their  station  ;  as  the 
repairs  of  the  palaces,  bridges,  and  mansion-houses  of  the  see  ;  and  they  would  not 
exceed  the  limits  of  their  duty  if  they  applied  the  woods  to  the  repair  of  their 
cathedrals.  If  through  the  forbearance  of  their  predecessors,  the  woods  belonging 
to  the  church  are  in  such  a  state  that  it  is  advisable  to  cut  them  down,  this  may  be 
done,  very  beneficially  for  the  see,  by  cutting  only  a  part  one  year  and  a  part  another, 
and  at  the  same  time  planting  so  as  to  cieate  a  renewal  of  this  kind  of  property.  But 
it  may  be  doubted  whether  a  bishop  can  grub  up  the  woods  at  all  without  the  licence 
of  Parliament.  At  any  rate,  however,  I  am  clear  that  this  court  has  no  jurisdiction 
in  the  present  case. 
Rule  discharged. 

Chapman  v.  Snow.     Nov.  21st,  1797. 

A  defendant  by  perfecting  bail  above,  waves  all  objections  to  the  sufficiency  of  the 
affidavit  on  which  he  was  held  to  bail  (b)^. 

Eunnington  Serjt.  on  the  18th  November  obtained  a  rule  to  shew  cause,  why  an 
exoneretur  should  not  be  entered  on  the  bail-piece  and  a  common  appearance  allowed  ; 
the  affidavit  of  debt  having  omitted  to  negative  a  tender  in  bank  notes  according  to 
the  directions  of  37  G.  3,  c.  45,  s.  9  (a)i. 

[133]  The  arrest  took  place  on  the  5th  of  August :  the  Defendant  had  put  in 
and  perfected  bail  above,  and  a  plea  had  been  demanded. 

Le  Blanc  Serjt.  shewed  cause  :  and  contended  that  the  Defendant  had  waved  any 
irregularity  in  the  affidavit :  1st,  By  putting  in  bail  above  ;  2d,  By  delaying  to  apply 
to  the  Court  till  the  18th  November,  twelve  days  after  the  commencement  of  the 
term  (a)^. 

Kunnington  in  suppirt  of  the  rule.  It  was  impossible  for  the  Defendant  to  make 
this  application,  till  he  was  regularly  in  court,  which  he  was  not  till  he  had  put  in  and 
perfected  bail. 

Heath  and  Rooke  J',  (absente  Eyre  Ch.  J.)  held  that  the  Defendant  had  waved 
the  irregularity,  and 

Discharged  the  rule  (b)^. 

Eyre  Ch.  J.  on  the  next  day  said,  My  Brothers  have  mentioned  to  me  a  rule  for 
entering  an  exoneretur  on  the  bail-piece,  and  allowing  a  common  appearance,  which 
was  yesterday  discharged,  and  I  think  properly  discharged.  The  Defendant  is  not 
now  in  custody,  he  has  put  in  bail,  and  is  therefore  too  late  to  make  this  application. 

(by  Vide  Jones  V.  Price,  1  East,  81.  D' Argent  v.  Fivant,  Id.  330.  KnigJtt  v.  Dorsy, 
1  B.  &  B.  48. 

{ay  In  Stewart  v.  Smith,  a  similar  rule  having  been  obtained.  Shepherd  Serjt.  this 
day  shewed  cause,  and  stated  that  the  affidavit  was  made  in  Ireland  only  two  days 
after  the  passing  of  the  act. 

Heath  and  Rooke  Js.  (absente  Eyre  Ch.  J.)  said,  that  though  it  was  a  hard  case, 
they  could  do  nothing,  for  the  act  was  positive.  Vid.  Nesbitt  v.  Pym,  7  T.  R.  376, 
note  (c). 

Shepherd  then  applied  for  leave  to  file  a  supplemental  affidavit.  Sed  per  Curiam 
— We  have  conferred  with  the  Judges  on  the  construction  of  this  act,  and  think  that 
a  supplemental  affidavit  cannot  be  allowed. 

Rule  absolute. 

{of  Vid.  7  T.  R.  376,  n.  (a),  Fenwick  v.  Hunt,  where  length  of  time  was  holden  by 
the  Court  of  K.  B.  to  be  no  waver  of  the  objection.  Cont.  Levy  v.  Daponte,  ib.  and 
Dcborough  v.  Copinger,  8  T.  R.  77. 

(J)-  Vid.  Goodwin  q.  t.  v.  Parry,  4  T.  R.  577.  Hussey  v.  JFihmi,  5  T.  R.  254. 
Morgan  v.  Johnson,  1  H.  Bl.  628.  Norton  v.  Butler  Danvers,  1  T.  R.  375.  King  q.  t. 
v.  Hm-ne,  4  T.  R.  349. 


820  WATTS   V.  HART  1  BOS.  &  PUL.  134. 

If  he  were  to  be  allowed  to  move  now,  I  do  not  see  why  he  should  not  be  at  liberty 
to  move  after  proceedings  commenced  against  the  bail.  Perhaps  the  Plaintiff  has 
proceeded  against  them,  and  is  very  near  judgment ;  for  any  thing  that  I  know,  he 
may  have  got  judgment.  Wheie  then  is  the  Court  to  stop?  Here  the  process  is 
bad  :  the  party  does  not  come  in  the  first  instance,  but  does  a  voluntary  act  by 
perfecting  special  bail :  the  cause  goes  on  with  a  total  disregard  to  what  has  passed  ; 
the  bail  to  the  sheriff"  are  discharged,  and  the  whole  of  that  proceeding  is  gone. 
Shall  the  Defendant  now  be  allowed  to  apply  to  us  to  discharge  the  special  bail, 
and  introduce  common  bail  in  their  place?     I  think  that  he  should  not  be  heard. 

[134]     Watts  v.  Hart.    Nov.  22d,  1797. 

[Held  overruled,  IFalker  v.  Barnes,  1814,  5  Taunt.  779.] 

If  a  Plaintiff  become  bankrupt  after  a  nonsuit  at  nisi  prius,  and  before  the  judgment 
of  non-suit,  the  costs  of  the  nonsuit  are  a  debt  proveable  under  the  commission  (a). 

Shepherd  Serjt.  obtained  a  rule  to  shew  cause  why  the  writ  of  capias  ad  satis- 
faciendum issued  and  executed  on  the  judgment  of  nonsuit  in  this  cause  should  not 
be  set  aside,  and  why  the  sum  of  241.  2s.  6d.  levied  thereon  and  paid  into  the  hands 
of  the  sheriff  of  the  county  of  Middlesex,  should  not  be  restored  to  the  Plaiiitiff,  he 
having  obtained  his  certificate  ;  and  cited  llursi  v.  Mead,  5  T.  li.  305. 

The  Plaintiff  was  nonsuited  in  an  action  against  the  Defendant  at  the  Sittings 
after  Hilary  Term  1797  ;  on  the  26th  of  April  following  a  commission  of  bankru|)t 
issued  against  the  Plaintiff,  and  on  the  7th  of  May,  being  the  4th  day  of  Easter  Term, 
costs  were  taxed,  and  the  judgment  of  nonsuit  afterwaids  signed  ;  on  the  30th  of  June 
in  the  same  year  the  Plaintifl'  obtained  bis  certificate,  and  on  the  5th  of  August 
following  the  Defendant  sued  out  a  ca.  sa.  under  which  the  sheriff  levied  the  above 
mentioned  241.  28.  6d. 

Adair  Serjt.  for  the  Defendant.  It  was  unifoimly  holden  till  the  case  in  5  T.  R. 
36.5,  that  costs  of  this  description  not  converted  into  a  debt  by  judgment,  or  liquidated 
by  taxation,  could  not  be  proved  under  the  commission.  In  3  Wils.  272,  the  case  of 
Walter  v.  Sherlock,  Ilil.  23  Geo.  2  is  cited,  where  in  an  action  of  assault  and  battery 
before  bankruptcy  of  the  Defendant,  and  verdict  for  the  Plaintiff  with  damages  during 
his  bankruptcy,  IJut  no  judgment  till  after  certificate,  the  Court  held  the  debt  not 
proveable  under  the  commission,  as  not  due  at  the  time  of  the  baid^ruptcy.  So  in 
ex  parte  Snceps,  Cooke's  B.  Laws,  192,  where  costs  were  taxed  subsequent  to  the 
bankruptcy,  but  the  order  of  the  taxation  was  made  before  it,  the  Chancellor  held 
hat  the  taxation  constituted  the  demand.  The  case  of  Blandfordv.  Foote,  Cowp.  138, 
though  apparently  against  the  Defendant,  does  in  fact  contain  a  strong  implication  in 
his  favour ;  for  though  the  bankrupt  was  there  discharged,  yet  the  reason  given  was 
that  the  original  debt  being  clearly  due  before  the  bankruptcy,  the  interest  and  costs 
which  had  acctued  since  should  stand  on  the  same  foundation.  I5nt  in  the  present 
case  there  is  no  original  debt  to  which  a  reference  can  be  made  :  [135]  there  is  no 
damage  and  no  demand,  till  the  costs  are  taxed,  and  the  judgment  of  nonsuit  signed. 
The  same  observation  applies  to  the  cise  of  Lewis  v.  I'lercf/,  1  H.  Bl.  29,  as  to  that  of 
Blandford  v.  Foote.  So  in  ex  parte  Todd,  cited  in  Goddard  and  Fanderheijden,  3  Wils. 
270,  where  the  Defendant  became  bankrupt  after  a  verdict  in  ejectment  against  him 
with  nominal  damages,  and  the  Plaintifl'  signed  judgment  in  the  following  term,  and 
had  costs  de  incremento  taxed  and  allowed.  Lord  Chancellor  Henley  held  that  the  costs 
did  not  become  a  debt  till  the  judgment.  This  current  of  authorities  is  too  strong 
to  be  shaken  by  the  single  authority  of  Hurst  v.  Mead,  which  appears  to  have  been  a 
hasty  decision,  as  cause  was  shewn  in  the  first  instance. 

Shepherd,  in  support  of  the  rule,  relied  on  the  case  of  Hurst  v.  Mead,  and  said 
that  Buller  J.  had  there  alluded  to  a  similar  case  in  the  Court  of  Common  Pleas, 
where  the  point  was  ruled  the  same  way  :  but  admitted,  that  he  had  not  been  able  to 
find  any  other  than  that  of  Lexois  v.  Pierci/. 

Eyre  Ch.  J.     The  ground  of  the  decision  in  Letvis  v.  Piercy  must  have  been  that 

(a)  Vide  Ex  parte  Charles,  U  Eist,  197.  11  Vez.  Jun.  655.  Walker  v.  Barnes, 
4  Taunt.  777.     Young  v.  Taylor,  8  Taunt.  315,  323.     West  v.  Pryce,  2  Bing.  455. 
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there  was  an  actual  debt  which  existed  before  the  bankruptcy,  and  though  not 
converted  into  a  judgment  might  have  been  proved  under  the  commission  independent 
of  the  action  ;  and  being  so  proveable,  the  subsequent  proceedings  might  be  con- 
sidered as  incident,  and  as  nothing  when  separated  from  the  subject  to  which  they 
were  incident.  I  would  go  as  far  as  I  could  towards  relieving  the  bankrupt,  and  if 
it  could  be  made  out  that  the  substance  of  the  debt  were  constituted  by  the  nonsuit, 
and  nothing  more  than  the  mere  taxation  were  necessary  to  reduce  it  into  a  practical 
shape,  in  which  it  might  be  recovered,  it  might  then  be  considered  in  the  same 
manner  as  if  the  taxation  were  made  on  the  very  day  (a)'  of  tbe  verdict  given  :  but  if 
a  nonsuit  at  nisi  prius  be  only  a  ground  on  which  the  Court  is  to  pronounce  judg- 
ment, then  the  judgment  being  that  which  constitutes  the  debt,  and  being  after  the 
bankruptcy,  I  do  not  know  how  to  refer  the  debt  to  the  time  of  the  nonsuit.  There 
seems  to  be  only  an  incohate  interest  arising  on  the  nonsuit  at  nisi  prius ;  you  could 
not  tax  the  costs  till  after  the  day  in  Court,  and  the  postea  returned :  the  nonsuit 
alone  is  nothing,  absolutely  nothing.  When  the  record  is  returned  into  Court,  the 
Court  is  to  deal  with  it,  and  to  pronounce  the  judgment  of  the  law  upon  it ;  upon 
which  the  costs  attach  ;  but  in  order  to  make  the  judgment  complete,  the  costs  are 
first  taxed.  The  costs  are  given  with  reference  [136]  to  the  judgment  of  nonsuit, 
and  not  to  the  nonsuit  at  nisi  prius,  and  therefore,  as  at  present,  advised  I  cannot  agree  to 
the  case  of  Hurst  v.  Mead.  The  nonsuit  at  nisi  prius  was  not  that  which  gave  any 
specific  demand,  proveable  under  the  commission  ;  for  the  debt  was  wholly  unliquidated 
till  the  moment  that  the  Court  had  pronounced  judgment. 

Heath  J.  I  do  not  see  how  any  possible  reference  can  be  made  to  the  time  of  the 
nonsuit  at  nisi  prius ;  but  after  judgment  had,  the  debt  arising  from  the  costs  transit 
in  rem  judicatam  by  virtue  of  the  act  of  Parliament. 

ROOKE  J.  This  is  one  of  many  cases  which  bears  hard  upon  the  bankrupt.  I 
should  be  glad  to  support  the  judgment  in  the  King's  Bench,  and  relieve  the  bankrupt, 
if  it  could  be  done  consistently  with  the  rules  of  law.  But,  as  at  present  advised,  I 
think  the  authorities  the  other  way  too  strong. 

The  Court  having  desired  the  counsel  to  make  inquiry  into  the  circumstances  of 
the  case  of  Hurst  v.  Mead, 

Shepherd  on  this  day  said,  that  by  the  rule  and  original  affidavit  in  that  case 
which  he  had  obtained,  it  appeared  to  have  been  an  application  to  discharge  the 
bankrupt  out  of  execution,  on  a  ca.  sa.  for  the  costs  of  a  judgment  of  nonsuit. 

Eyre  Ch.  J.  Thus  much  is  certain  that  the  nonsuit  at  nisi  prius  is  that  which 
necessarily  produced  the  judgment  of  nonsuit.  It  will  be  difficult  to  distinguish  this 
case  from  a  case  (a)-  ivhere  an  action  of  slander  was  brought,  and  damages  given  by 
the  jury,  and  before  the  day  in  bank,  a  commission  of  bankrupt  issued  against  the 
Defendant,  who  on  this  ground  was  discharged  out  of  execution.  There  was  no 
original  debt  previous  to  the  verdict  in  that  case  any  more  than  bafore  the  nonsuit  at 
nisi  piius,  in  the  case  of  Hurst  v.  Mead.  I  do  not  think  either  of  the  cases  founded 
on  principle.  But  the  question  is.  Whether  we  ought  not  to  adhere  to  a  decided  case 
rather  than  contradict  it,  where  the  demand  is  such  as  the  Court  cannot  look  upon 
with  favour?     On  this  ground  we  are  of  opinion  that  we  must  make 

The  rule  absolute. 

[137]     John  Norman  Cross  Demandant,  William  Grey  Tenant,  and  Anne 
Pead  and  Another  Vouchees.     Nov.  22d,   1797. 

The  Court  will  give  leave  to  amend  a  mistake  in  the  writ  of  entry  in 
a  common  recovery  {a)K 

Clayton  Serjt.  on  a  former  day  moved  to  amend  the  writ  of  entry,  mittimus, 
transcript,  and  recovery,  in  this  case.     The  premises,  as  described  in  the  deed  to  lead 

{ay  The  day  at  Nisi  Prius  and  the  day  in  bank  are  but  one  day  in  law,  and  there- 
fore if  a  defendant  alienate  his  hand  between  the  day  at  Nisi  Prius  and  the  day  in 
bank,  the  Plaintitf  shall  have  execution  against  the  hand  which  he  had  at  the  day  of 
Nisi  Prius.     Dier,  149.     1  Roll.  Ab.  892. 

(a)-  Longford  v.  Ellis,  cit.  1  H.  Bl.  29,  n. 

(af  Vide  Ex  parte  Motley,  2  B.  &  P.  45-5.     JVheeler  v.  Hill,  2  B.  &  P.  .560. 
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the  uses,  amounted,  on  being  added  together,  to  one  hundred  and  sixty-eight  acres 
two  roods  fifteen  poles :  in  the  recovery  the  parcels  were  described  to  be  two 
messuages,  thirty  acres  of  land,  thirty  acres  of  meadow,  and  tliirty  acres  of  pasture, 
whereas  the  recovery  was  intended  to  be  suffered  of  two  messuages,  fifty  acres  of 
land,  fifty  acres  of  meadow,  and  fifty  acres  of  pasUue  :  the  mistake  was  supposed  to 
have  originated  with  the  clerk  in  the  country  writing  the  figures  30  instead  of  50; 
the  parties  were  all  alive. 

It  was  urged  that  no  inconvenience  would  arise  from  this  amendment,  provided 
that  the  increased  fine  for  alienation  were  duly  paid. 

The  Court  directed  the  parties  to  apply,  in  the  first  instance,  to  the  Alienation 
Office,  and  mention  the  matter  again  when  that  was  done. 

Accordingly  it  was  afterwards  brought  on  again  by  Clayton,  who  stated  that  an 
application  had  been  made  at  the  Alienation  Office,  where  the  practice  was  to  rate  a 
new  fine  for  King's  silver,  on  the  whole  number  of  acres,  and  then  make  allowance 
for  the  money  received  before,  and  that  there  was  a  precedent  in  the  office  of  a  manor 
having  been  added  on  a  similar  motion. 

Bui  the  Chief  Justice  intimating  bis  recollection  of  a  resolution  in  the  House  of 
Lords,  that  no  original  writ  could  be  amended,  and  wishing  to  consider  to  what  length 
the  practice  of  amendments  had  gone  since  that  time,  the  case  stood  over  till  this  day, 
when  being  again  moved. 

Eyre  Ch.  J.  I  hesitate  about  granting  this  motion,  because  I  finil  a  case  in  the 
House  of  Lords,  where,  on  a  reference  to  Lord  Holt  and  the  Judges,  it  was  detorniined 
that  a  mistake  in  a  writ  of  entry  could  not  be  amended  cither  by  common  law  or 
by  statute.  It  is  the  ease  of  Lord  Pembroke,  1  Salk.  52.  The  practice  I  understand 
to  be  in  favour  of  the  amendment.  My  only  difficulty  arises  from  the  case  I  have 
mentioned  ;  but  if  my  Brothers  are  satisfied  I  shall  not  oppose  the  amendment. 

[138]  Heath  J.  By  Gage's  case  (a),  5  liep.  45,  and  several  cases  to  be  found  at 
the  end  of  Piggott(i)',  amendments  of  common  recoveries  are  warranted  ;  and  during 
twenty-two  j'ears  that  I  have  sat  here,  it  has  been  the  constant  practice  to  amend 
them  by  the  deed  to  lead  the  uses. 

KooKE  J.  By  the  S  H.  6,  c.  12,  original  writs  may  be  amended  as  to  mistakes  of 
the  clerks.  There  is  a  case  in  Blackstone  (c)  also,  where  it  was  held  that  if  a  clerk 
mistake  his  instructions  the  priocipe  shall  be  amended. 

Leave  was  given  to  amend  (d). 


VicTOiRE  Adelaide  Francolse  Melan  r.  The  Duke  de  Fitzjames. 

Nov.  23d,  1797. 

[Discussed,  De  la  Vega  v.  Vianna,  1830,  1  B.  &  Ad.  287.] 

If  a  defendant  be  held  to  bail  in  this  country  on  an  instrument  entered  into  in  France, 
and  by  which  instrument  his  property  oidy  and  not  his  person,  was  according  to 
the  law  of  France  made  liable,  the  Court  on  motion  will  discharge  him  on  his  entering 
a  common  appearance  (i)-. 

A  rule  had  beeti  obtained  by  Shepherd  Serjt.  calling  on  the  Plaintiff  to  shew 
cause  why  the  bail-bond  given  for  the  appearance  of  the  Defendant  in  this  cause 
should  not  be  delivered  up  to  be  cancelled,  on  the  Defendant  entering  a  common 
appearance. 

The  affidavit  of  debt  stated,  "That  the  Defendant  was  justly  and  truly  indebted 

(a)  In  1  Salk.  53,  and  Fortescue,  188,  Gage's  case  is  said  to  be  misreported,  and 
not  law. 

{by  Drake  and  another  v.  Buldulph,  p.  222.     Skinner  and  Others  v.  Land,  ]).  228, 

(c)  Vid.  Watson  v.  Cox,  and  Henzel  v.  Lodge,  2  Bl.  747  and  1065,  also  3  Wils.  154. 

((/)  Vid.  2  Barnes,  24  and  21G,  and  Jenkinson  v.  Staples,  Cruise,  2  vol.  p.  183, 
where  the  precipe  and  writ  of  entry  in  a  common  recovery  were  amended. — Also 
Arthur  Blackamor's  case,  8  Co.  156,  163,  and  IVynne  v.  IVijnne,  7  Mod.  492,  506. 
1  Wils.  35,  42,  S.  C.     Pearson  v.  Pearson,  1  H.  Bl.  73.     Winch,  99. 

(6)2  But  see  Imlay  v.  Ellefsen,  2  East,  455.     Mure  v.  Kaye,  4  Taunt.  35,  40. 


1  BOS.  &  PUL.  139.  MELAN    V.  THE    DUKE    DE   FITZJAMES  823 

to  the  deponent  in  the  sum  of  10001.  and  upwards  (a)  on  a  certain  deed,  under  the 
hand  and  seal  of  the  Defendant,  bearing  date  the  22d  January,  1789,  made  and 
executed  in  France,  according  to  the  laws  there  in  force,  to  and  in  favour  of  the 
deponent." 

By  the  instrument  in  question,  the  Defendant  "creates,  constitutes,  promises, 
secures,  and  grants  to  the  Plaintiff  the  sum  of  30,000  livres,  by  way  of  yearly  annuity, 
&c.  which  sura  the  Defendant  promises  and  binds  himself  to  pay  to  the  Plaintiff,  at 
his  house,  or  to  the  bearer  of  this  present  deed,  in  four  equal  payments,  at  the  four 
usual  periods  of  the  com-[139]-mon  year,  &c.  authorizing  the  Plaintiff  to  take  and 
levy  the  said  annuity  severally  upon  the  property,  goods,  moveables  and  immoveables, 
at  present  or  hereafter  to  be  in  possession  of  the  Defendant ;  who  for  the  better 
securing  the  payment  of  the  said  annuity,  mortgages  and  renders  responsible  the 
whole  of  the  said  property,  goods,  &c.  as  above  stated.  This  instrument  to  bear  the 
interest  of  10  per  cent,  according  to  law,  &c.  the  Defendant  promising  and  binding 
himself  to  fulfil  the  tenor  of  this  deed,  under  penalty  and  mortgage  of  all  his  property, 
goods,  moveables  and  immoveables,  now  or  hereafter  to  be  in  his  possession,  and  which 
he  submits  for  that  purpose  to  the  restraint  of  jurisdiction  of  the  Court  of  Chatelet 
at  Paris,  and  fully  renounciug  every  thing  which  may  be  contrary  or  injurious  to 
these  presents,"  &c. 

An  affidavit  of  a  M.  D'Outrement  was  also  produced,  stating,  "That  the  deponent 
had  been  a  counsellor  of  the  Parliament  of  Paris  during  twenty-five  years,  and  in 
that  character  was  skilled  in  the  laws  of  France  :  and  that  by  the  laws  of  France,  and 
particularly  by  the  6th  article  of  the  34th  title  of  the  Ordinance  or  Law  of  1667, 
which  was  in  full  force  when  the  said  deed  was  made,  not  only  the  person  of  the 
contractor  or  grantor  was  not  engaged  or  liable,  but  it  was  not  even  permitted  to  the 
party  contracting  to  stipulate  that  his  body  should  be  arrested  or  imprisoned  by 
reason  of  a  deed  of  that  sort ;  and  that  the  only  case  where  a  person  could  be  arrested 
or  imprisoned  by  the  laws  of  France  for  debt,  was  upon  a  bill  of  exchange,  or  a 
commercial  engagement ;  and  that  in  every  other  case  the  property  only  was  liable 
to  be  seized." 

Adair  Serjt.  now  shewed  cause.  This  rule  was  granted  in  order  to  ascertain 
whether  the  security  in  question  was  that  kind  of  security  which  imported  a  remedy 
against  the  person  of  the  Defendant,  or  whether  it  was  only  in  the  nature  of  a  mortgage 
on  his  estate.  If  this  be  a  mere  security,  affecting  the  land  and  personal  property 
only  of  the  Defendant,  and  if  it  so  appears  on  the  face  of  it,  the  Court  will  attend  to 
that  circumstance.  But  if  I  can  shew  that  it  is  a  personal  security  afl'ecting  the  person 
and  following  it  every  where,  whatever  may  be  the  law  of  France  as  to  the  form  of 
proceeding,  yet  when  the  party  is  found  in  this  or  any  other  country,  he  may  be 
proceeded  against  according  to  the  rules  and  practice  of  the  country  in  which  he  is 
resident.  The  instrument  was  given  for  a  subsisting  debt,  and  may  be  called  a  bond. 
By  it  the  Defendant  binds,  first,  himself,  and  then  his  property.  [140]  It  is  therefore 
in  fact  a  double  security.  1st,  It  is  a  personal  security  by  which  the  person  is  charged. 
2dly,  It  is  a  charge  on  the  property  real  and  personal  of  the  Defendant.  And  yet  it 
is  contended,  that  though  it  has  a  double  aspect  it  extends  otily  to  the  property,  and 
not  to  the  person.  Indeed  the  property,  which  in  the  subject  of  this  mortgage,  being 
in  another  country,  and  subject  to  the  laws  of  that  country  only,  the  sole  remedy 
which  the  Plaintiff  now  has  is  against  the  person  of  the  Defendant. 

Shepherd  in  support  of  the  rule.  The  affidavit  of  M.  D'Outrement  is  confirmed 
by  the  comment  on  the  Ordinance  of  1667,  to  be  found  in  the  posthumous  works  of 
M.  Pothier,  quarto  edit.  vol.  7,  Cinquieme  Partie,  chap.  1.  "  De  la  Contrainte  par 
Corps,"  from  p.  278  to  p.  285 ;  where  it  is  laid  down,  that  all  constraint  of  the 
person,  even  after  judgment,  on  all  contracts,  (except  those  which  are  there  specified, 
and  amongst  which  such  a  contract  as  the  present  is  not  included),  was  taken  away 
by  the  law  of  1667.  This  motion  is  not  made  on  the  ground  of  privilege;  in  that 
case  the  law  of  England  would  proceed  according  to  its  own  rules.  But  if  the  contract 
was  entered  into  with  reference  to  the  laws  of  France,  it  is  the  same  thing  as  if  those 
laws  were   expressly   stated  on   the  instrument.     So  if  a  bond  is  made   in  France 

(a)  When  this  was  first  moved,  the  Court  doubted  whether  the  words  "on  a 
certain  deed"  were  a  sufficient  description  of  the  debt,  to  hold  the  Defendant  to  bail. 
But  this  objection  was  never  mentioned  again. 
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payable  in  England,  being  made  with  a  view  to  the  law  of  England,  that  law  must 
prevail,  Rohinaon  v.  Bland,  Burr.  1077.  In  Talleyrand  v.  lioulamjer,  3  Vezey  jur).  447, 
the  circumstances  were  much  of  the  same  nature  as  in  the  present  case.  It  was  stated 
in  argument,  that  the  Court  of  Common  Pleas  had  discharged  a  Defendant  on  common 
bail,  because  his  person  would  not  have  been  liable  by  the  law  of  Fiance  (a).  And 
the  Lord  Chancellor  said,  "It  would  be  contrary  to  all  the  principles  which  guide  the 
Courts  of  one  country  in  deciding  upon  contracts  made  in  another,  to  give  a  greater 
eft'ect  to  the  contract  than  it  would  have  by  the  laws  of  the  country  where  it  took 
place ; "  and  added,  "  that  he  had  no  doubt  that  a  court  of  law  would  upon  such 
grounds  discharge  a  Defendant,  upon  common  bail." 

Eyre  Ch.  J.  In  cases  originating  in  this  country,  and  wholly  governed  by  the 
laws  of  this  country,  this  Court  rarely  interferes  in  a  summary  manner  to  discharge 
a  party  on  a  common  appeaiance,  piovided  the  affidavit  of  debt  is  conceived  in  positive 
terms  ;  nor  will  the  Court  do  it  in  any  case  unless  it  sees  distinctly  that  an  ill  use  has 
been  made  of  the  power  of  holding  to  bail.  It  has  [141]  been  very  often  repeated, 
and  I  wish  it  were  more  clearly  understood,  that  the  Court  does  not  mean  to  try  the 
question  between  the  parties  on  these  preliminary  motions.  But  it  is  a  very  different 
case  when  the  ground  of  the  debt  is  a  transaction  in  a  foreign  country.  It  does  not 
then  originate  in  oui'  law,  but  in  the  law  of  that  country  which  creates  the  obligation. 
That  law  must  be  laid  before  us  by  evidence;  since  we  do  not  take  notice  of  it  of 
course.  When  it  is  sworn  that  a  party  is  indebted  on  a  bonil  or  a  promissory  note, 
we  know  what  the  nature  of  those  instruments  is,  and  the  law  concerning  them;  or 
if  for  goods  sold  and  delivered,  wo  know  that  goods  sold  and  deliveied  may  create 
such  a  debt.  But  if  the  plaintiff  swear  positively  to  a  debt  in  this  country,  and  refer 
to  something  vchich  renders  it  ambiguous  whether  there  be  a  debt  or  nut,  the  party 
ought  not  to  be  held  to  bail.  Suppose  he  were  to  refer  to  some  contract  which  had 
the  appearance  of  being  equivalent  to  a  bond,  and  the  Defendant  were  to  shew  that 
it  raised  a  demand  for  damages  unliquidated  ;  I  think  the  Court  would  say,  the 
Defendant  may  be  held  to  bail  upon  a  special  order,  but  not  by  the  mere  force  of  the 
atKdavit.  Apply  this  reasoning  to  the  case  before  us.  The  Defendant  is  held  to  bail 
on  a  contract  made  in  France,  the  nature  of  which  we  must  learn,  not  from  the  face 
of  the  instrument,  but  from  evidence.  There  is  no  reference  in  it  to  the  laws  of  this 
country.  It  must  therefore  be  shewn  what  the  laws  of  France  are,  and  that  they 
create  an  obligation  which  the  laws  of  England  will  enforce.  What  would  be  a  defence 
there,  will  be  a  defence  here.  The  whole  therefore  turns  on  the  laws  of  a  foreign 
country.  No  general  rule  can  be  laid  down  ;  for  whether  there  be  a  debt  or  not  does 
not  come  within  our  knowledge,  nor  indeed  that  of  the  party  himself,  who  may  be 
mistaken  with  respect  to  the  law.  I  do  not  know  that  we  have  ever  done  what  is  now 
desired  of  us  before ;  but  if  it  appears  that  this  contract  creates  no  personal  obligation, 
and  that  it  could  not  be  sued  as  such  by  the  laws  of  France,  (on  the  principal  of 
preventing  arrests  so  vexatious  as  to  be  an  abuse  of  the  process  of  the  Court)  there 
seems  to  be  fair  ground  on  which  the  Court  may  interpose  to  prevent  a  proceeding 
so  oppressive  as  a  personal  arrest  in  a  foreign  country,  at  the  commencement  of  a  suit, 
in  a  case  which,  as  far  as  we  can  judge  at  present,  authorizes  no  proceeding  against 
the  person  in  the  couutry  in  which  the  transaction  passed.  If  there  could  be  none 
in  France,  in  my  opinion  there  can  be  none  here.  I  cannot  conceive  that  [142]  what 
is  no  personal  obligation  in  the  country  in  which  it  arises  can  ever  be  raised  into  a 
personal  obligation  by  the  laws  of  another.  If  it  be  a  personal  obligation  there,  it 
must  be  enforced  here  in  the  mode  pointed  out  by  the  law  of  this  country  ;  but  what 
the  nature  of  the  obligation  is  must  be  determined  by  the  law  of  the  country  where 
it  was  entered  into,  and  then  this  country  will  apply  its  own  law  to  enforce  it. 

Heath  J.  I  wish  I  could  concur  in  opinion  with  ray  Lord  ;  for  I  think  this  a  very 
hard  case.  This  affidavit  swears  as  strictly  as  possible  to  a  debt  due  on  a  written 
contract.  It  being  a  foreign  contract  the  party  has  been  called  upon  to  produce  it,  and 
shew  of  what  nature  it  is,  before  we  allow  the  Defendant  to  be  held  to  bail.  Now 
this,  on  consideration,  does  seem  to  me  to  be  a  personal  contract,  and  if  it  be  so,  I 
have  not  the  least  doubt  that  the  Defendant  should  be  held  to  bail.  That  being  the 
case,  we  all  agree,  that  in  construing  contracts,  we  must  be  governed  by  the  laws  of 

(a)  Shepherd  admitted  that  he  had  not  been  able  to  find  any  account  of  such  a 
case  in  this  court. 
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the  country  in  which  they  are  made ;  for  all  contracts  have  a  reference  to  such  laws. 
But  when  we  come  to  remedies  it  is  another  thing,  they  must  be  pursued  by  the 
means  which  the  law  points  out  where  the  party  resides.  The  laws  of  the  country 
where  the  contract  was  made  can  only  have  a  reference  to  the  nature  of  the  contract, 
not  to  the  mode  of  enforcing  it.  Whoever  comes  into  a  country  voluntarily  subjects 
himself  to  all  the  laws  of  that  country,  and  therein  to  all  the  remedies  directed  by 
those  laws,  on  his  particular  engagements.  If  an  Irish  peer  comes  over  to  this  country, 
he  may  be  arrested  on  a  contract  entered  into  in  Ireland,  though  his  piivilege  would 
have  protected  him  in  that  country.  It  would  be  haid  if  it  were  otherwise,  since  the 
advantage  would  not  be  mutual  between  the  contracting  parties.  Suppose  the  Duke 
de  Fitzjames  might  have  been  arrested  by  the  law  of  Fiance,  and  that  he  could  not 
by  our  law,  in  that  case  he  would  have  had  the  advantage  ;  as  it  is,  the  Plaintiff  has 
obtained  an  advantage,  and  ought  not  to  be  depiived  of  it.  I  shall  be  glad,  however, 
if  my  Brother  Rooke  shall  agree  in  opinion  with  my  Lord,  since  it  is  a  case  which 
deserves  compassion. 

EOOKE  J.  I  entirely  agree  with  my  Lord  Chief  Justice.  Though  the  contract,  on 
the  face  of  it,  may  seem  to  bind  the  person  of  the  Duke  de  Fitzjames,  by  the  words, 
"  binding  himself,"  &c.  yet  being  made  abroad,  we  must  consider  how  it  would  be  under- 
stood in  the  country  where  it  was  made.  According  to  [143]  the  affidavit  which  has 
been  produced  on  one  side,  and  not  contradicted  by  the  other,  this  contract  is  considered 
in  France  as  not  affecting  the  person.  Then  what  does  it  amount  to  1  It  is  a  contract 
that  the  Duke's  estate  shall  be  liable  to  answer  the  demand,  but  not  his  person.  If 
the  law  of  France  has  said  that  the  person  shall  not  be  liable  on  such  a  contract,  it  is 
the  same  as  if  the  law  of  France  had  been  expressly  inserted  in  the  contract.  If  it 
had  been  specially  agreed  between  the  parties  not  to  consider  the  Duke's  person 
liable,  and  under  those  circumstances  he  had  come  over  here,  there  would  have  been 
no  difference  between  us  ;  for  if  it  were  agreed  there  that  the  person  should  not  be  liable, 
it  would  not  be  liable  here.  Now  as  far  as  I  can  understand  the  contract,  this  is  the 
true  meaning  of  it.  The  defendant  is  not  bound  by  the  mere  words  of  the  contract, 
but  has  a  right  to  explain  by  affidavit  how  it  would  be  considered  in  France.  With 
the  explanation  given  I  am  satisfied,  and  being  satisfied  with  it,  I  think  the  Defendant 
should  be  permitted  to  enter  a  common  appearance. 

Bule  absolute  (a). 

HuTCHiNS  V.  Hesketh.     Nov.  23d,  1797. 

If  a  prisoner  brought  up  to  be  discharged  under  s.  13,  of  the  Lords'  act,  deliver  in  a 
false  schedule  and  is  remanded,  the  Court  will  not  at  the  instance  of  a  creditor,  even 
with  the  prisoner's  consent,  order  him  to  be  brought  up  a  second  lime,  for  the 
purpose  of  amending  his  schedule  and  assigning  over  that  property  which  he  had 
before  concealed. 

The  Defendant,  a  prisoner  in  the  Fleet,  had  formerly  applied  to  the  Court  to  be 
discharged  under  the  Lord's  act  (32  Geo.  2,  c.  28),  and  accordingly  at  that  time 
delivered  into  Court  a  paper  by  way  of  schedule,  stating  that  he  was  possessed  of  no 
property  ;  on  which  he  was  remanded,  the  Plaintiff  undertaking  to  pay  him  his  groats. 
The  Plaintiff  having  since  discovered  that  the  Defendant  had  some  property  at  the 
period  of  his  former  application. 

Clayton  Serjt.  moved  the  Court  to  have  him  brought  up  under  s.  16,  of  the  above 
act,  in  order  that  he  might  be  compelled  to  assign  over  such  property. 

Eyke  Cb.  J.  I  am  not  prepared  at  present  to  direct  the  prisoner  to  be  brought 
up  and  have  a  new  oath  tendered  to  him,  by  which,  if  he  takes  it,  he  must  be  con- 
victed of  perjury. 

Rooke  J.     I  think  we  cannot  make  this  order. 

Clayton,  having  been  desired  by  the  Court  to  look  into  this  matter,  this  day 
mentioned,  that  he  now  had  the  consent  of  the  pii  [144]-soner  to  assign  his  effects 
by  amending  his  schedule,  and  moved  that  he  might  be  brought  up  for  that  purpose. 

Sed  per  Eyre  Ch.  J.  This  motion  is  not  made  on  any  affidavit,  stating  any 
misapprehension  on  the  part  of  the  prisoner  at  the  time  of  delivering  in  his  schedule. 

(a)  See  Imlay  v.  Ellefsen,  2  East,  455. 
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What  reason  then  is  Ibere  for  our  doing  what  is  desired  of  ih  (  If  a  man  in  ibe 
situation  of  the  Defendant  had  made  a  mistake,  the  Court  would  go  as  far  as  possible 
to  assist  bim.  Bui  this  is  not  that  case.  This  is  a  delected  man  who  has  dared  to 
give  ill  a  schedule  as  the  schedule  of  a  man  without  effects,  when  he  really  had  effects. 
Here  we  are  without  apology  for  allowing  bim  to  amend  bis  schedule.  Should  we 
assist  him  in  bis  attempt  to  avoid  those  heavy  penalties  which  are  imposed  by  the  act 
on  persons  who  have  coiiducied  tbemstlvcs  in  this  way  1  He  may  possibly  escape 
those  penalties  for  aught  I  know,  but  it  must  not  be  by  any  act  of  this  Court.  Nor 
is  it  necessary  for  the  sake  of  the  creditor  that  we  should  interpose.  If  the  Defendant 
really  has  such  effects  as  the  Plaintiff  supposes,  he  may  procure  a  title  to  them  without 
coming  to  this  Court.  We  shall  not,  after  what  has  passed,  order  the  prisoner  to  be 
brought  up  on  this  suggestion. 

Clayton  Serjt.  took  nothing  by  his  motion. 

Sir  B.  Hammet,  Knt.  and  Others  v.  Sir  W.  Yea,  Bart.     Nov.  25th,  1797. 

A.  being  a  banker  in  the  country,  discounts  bills  at  four  months  for  B.  and  takes  the 
whole  interest  for  the  time  they  have  to  run  ;  B.  on  being  asked  how  he  will  have 
the  money,  directs  part  to  be  carried  to  his  account,  part  to  be  paid  in  cash,  and 
part  by  bills  on  London,  some  at  three,  some  at  seven,  and  some  at  30  days'  sight ; 
and  held  not  to  be  an  usurious  transaction,  so  as  to  induce  the  Court  to  grant  a  new 
trial,  since  the  surplus  of  interest  taken  by  A.  might  be  referable  to  the  expences 
of  remittance  (a)'. 

Debt  on  bond  for  25,2001. 

Pleas. — 1st,  Non  est  factum  ;  2(1,  3d,  and  4th,  Usury  in  the  manner  of  discounting 
a  promissory  note  for  18001.  dated  the  1 3th  of  August  179-5,  and  payable  four  months 
after  date.  5ih  and  6lb,  Usury  in  the  manner  of  discounting  a  promissory  note  for 
30001.  dateil  the  25lh  August  179.5,  and  payable  four  months  after  date.  7lh  and 
8th,  Usury  in  the  manner  of  discounting  a  promissory  note  for  23001.  dated  the  17th 
Sept.  1795,  and  payable  four  months  after  date  :  Each  of  the  seven  last  pleas  averring 
that  the  bond  in  question  was  given  to  secure  to  the  plaintiffs  (among  other  sums  of 
money)  the  payment  of  the  promissory  note  to  which  it  related. 

Replication.  Issue  joined  on  the  first  plea.  To  the  seven  last,  "  that  it  was  not 
corru[)tly  and  against  the  statute,  &c.  agreed,  [145]  &c.  as  the  said  defendant  hath  in 
that  behalf  alleged  ;"  tendering  issue  (a)K 

(a)'  And  see  Marsh  v.  Martindale,  3  B.  &  P.  154.  Kent  v.  Lowen,  I  Campb.  177,  8. 
Carstairs  v.  Stein,  4  M.  &  S.  192.     Gilpin  v.  Enderhy,  5  B.  &  A.  954,  961. 

(a)-  The  special  pleas,  which  were  drawn  and  settled  with  much  consideration, 
were  as  follows : 

1st,  That  after  the  29th  day  of  September  a.d.  1714,  and  before  the  making  of 
the  said  writing  obligatory,  to  wit,  on  the  1 4th  day  of  August,  A.D.  1795,  at,  &c.  the 
said  J.  II.  was  possessed  of  and  interested  in  a  certain  note  in  writing,  commonly 
called  a  promissory  note,  bearing  date  the  13lh  day  of  August  in  the  said  year  of  our 
Lord  1795,  made  and  subscribed  by  the  said  J.  H.,  whereby  the  said  J.  H.  four 
months  after  date  promised  to  pay  to  the  said  Sir  William  Yea  or  order  18001.  value 
received.  And  the  said  Sir  W.  afterwards,  to  wit,  on,  &c.  at,  e^c.  indorsed  the  said 
promissory  note;  his  own  hand  being  thereunto  subscribed,  and  delivered  the  said 
promissory  note  so  indorsed  to  the  said  .J.  H.,  and  the  said  promissory  note  being  so 
made  and  indorsed,  and  the  said  J.  H.  being  so  possessed  thereof  as  aforesaid,  after 
the  29th  day  of  September  A.D.  1714,  and  before  the  making  of  the  said  writing 
obligatory,  to  wit,  on,  &c.  at,  &c.  it  was  corruptly  and  against  the  statute  made  in 
such  case  agreed  between  the  said  Plaintiffs,  then  and  there  being  bankers  and  partners, 
and  carrying  on  the  business  of  bankers  in  partnership,  and  the  said  J.  H.  that  the 
said  Plaintiffs  should  lend  to  the  said  J.  H.  17701.  in  manner  following;  (that  is  to 
say,)  that  the  said  Plaintiffs,  on  the  said  14th  day  of  August  in  the  said  year  of  our 
Lord  1795,  at  Taunton  in  the  county  of  Somerset,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  should  deliver  to  the  said  J.  H.  a  certain  bill  of  exchange 
in  writing,  drawn  by  them  the  said  Plaintiffs  on  certain  persons  trading  under  the 
stile  and  firm  of  Sir  James  Esdaile  and  Co.  for  5001.  payable  three  days  after  sight  of 
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[146]  Eejoiiider.     Issue  joined. 

The  bond  in  question  was  given  to  secure  the  payment  of  six  promissory  notes  at 
four  months,  drawn  by  one  James  Haviland,  to  the  order  of  the  Defendant,  and  by 
him  indorsed  to  the  Plaintiffs,  who  were  bankers  at  Taunton,  (viz.  one  dated  the 
1st  of  July  for  15001. ;    one  dated  the  13th  of  August  for  18001. ;    one  dated  the 

that  bill  of  exchange;  and  also  a  certain  other  bill  of  exchange  in  writing,  drawn  by 
them  the  said  Plaintiffs  upon  the  said  persons  trading  under  the  stile  and  firm  of  Sir 
James  Esdaile  and  Co.  for  other  5001.  payable  seven  days  after  sight  of  the  said  last 
mentioned  bill  of  exchange  ;  and  that  the  Plaintiffs  then  and  there,  to  wit,  on,  &c.  at, 
etc.  should  lend  and  advance  to  the  said  J.  H.  other  4701.  and  should  give  credit  to 
the  said  J.  H.  for  other  3001.  in  account  between  them  the  said  Plaintiffs,  as  such 
bankers  and  partners  as  aforesaid  and  the  said  J.  H.  ;  and  that  they  the  said  Plaintiffs 
then  and  there,  to  wit,  on,  &c.  should  forbear  and  give  day  of  payment  to  the  said 
J.  H.  of  the  said  17701.  so  to  be  lent  to  the  said  J.  H.  in  manner  aforesaid,  until  the 
said  18001.  mentioned  in  the  said  promissory  note  should  become  due  and  payable 
according  to  the  form  and  effect  thereof;  (that  is  to  say,)  until  the  16th  day  of 
December  in  the  said  year  of  our  Lord  1795,  and  that  they  the  said  Plaintiffs  for 
such  loan  and  forbearance  of  the  said  17701.  so  to  be  lent  and  forborne  as  aforesaid, 
should  take  301.  when  the  said  18001.  mentioned  in  the  said  promissory  note  should 
become  due  and  payable  according  to  the  form  and  effect  thereof,  to  wit,  on  the  16th 
day  of  December  in  the  said  year  of  our  Lord  1795,  and  that  for  securing  the  pay- 
ment to  the  said  Plaintiffs,  as  well  of  the  said  17701.  as  of  the  said  301.  the  said  J.  H. 
should  deliver  to  the  said  Plaintiffs  the  said  promissory  note  so  made  and  indorsed 
as  aforesaid,  to  wit,  at,  &c.  And  the  said  Sir  W.  further  saith,  That  in  pursuance  of 
the  said  agreement,  the  said  Plaintiffs  afterwards,  to  wit,  on,  &c.  at,  &c.  did  lend  to 
the  said  J.  H.  the  said  17701.  in  the  manner  so  agreed  upon  as  aforesaid,  and  did 
forbear  and  give  day  of  payment  of  the  said  17701.  until  the  said  18001.  mentioned 
in  the  said  promissory  note  should  become  due  and  payable  according  to  the  form  and 
effect  thereof,  to  wit,  until  the  16th  day  of  December  in  the  said  year  of  our  Lord 
1795.  And  the  said  Sir  W.  further  saith.  That  in  further  pursuance  of  the  said 
agreement,  and  for  securing  the  payment  to  the  said  Plaintiffs,  as  well  of  the  said 
17701.  as  of  the  said  301.  the  said  J.  H.  afterwards,  to  wit,  on,  &c.  at,  &c.  did  deliver 
to  the  said  Plaintiffs,  and  the  said  Plaintiffs  did  take  and  receive  from  the  said  J.  H. 
the  said  promissory  note  so  made  and  indorsed  as  aforesaid  :  And  the  said  Sir  W. 
further  saith.  That  the  said  301.  so  agreed  to  be  taken  as  last  aforesaid  by  the  said 
Plain-[146]-tiffs  for  the  said  loan  and  forbearance  of  the  said  17701.  in  the  manner 
so  agreed  upon  as  aforesaid,  is  above  the  rate  of  51.  for  the  forbearance  of  1001.  for 
a  year,  to  wit,  at,  &c.  And  the  said  Sir  W.  further  saith,  That  he  the  said  Sir  W. 
afterwards,  and  after  the  said  29th  day  of  Sept.  ad.  1714,  to  wit,  on,  &c.  at,  &c. 
sealed,  and  as  his  act  and  deed  delivered  to  the  said  Plaintiff  the  said  writing 
obligatory  with  the  said  condition  thereunder  subscribed,  for  securing  to  the  said 
Plaintiffs  the  payment  of  the  said  18001.  mentioned  in  the  said  promissory  note 
among  other  suras  of  money  ;  and  the  said  Plaintiffs  then  and  there,  to  wit,  on, 
&c.  at,  &c.  accepted  and  took  the  said  writing  obligatory  from  the  said  Sir  W.  for 
the  caiise  and  purpose  last  aforesaid.  By  means  whereof,  and  by  force  of  the  statute 
made  in  that  case,  the  said  writing  obligatory  is  wholly  void  in  law ;  and  this,  &c. 
wherefore,  &c. 

The  2d  plea  stated  a  corrupt  agreement  to  discount  the  same  note  thus :  That  the 
Plaintiffs  should  lend  J.  H.  17701.  in  manner  and  at  the  time  following,  viz.  7701.  on 
the  14th  Aug.  5001.  on  the  22d  Aug.  and  5001.  on  the  27th  Aug.  and  should  forbear 
and  give  day  of  payment  of  the  17701.  until  the  promissory  note  should  become  due  ; 
and  that  for  the  loan  and  forbearance  of  the  said  17701.  the  Plaintiffs  should  take  301. 
when  the  promissory  note  should  become  due. 

The  3d  plea;  That  the  Plaintiffs  should  give  credit  to  J.  H.  for  3001.  on  the  14th 
Aug.  and  should  forbear  and  give  day  of  payment  of  that  sum  till  the  promissory 
note  should  become  due  ;  and  should  lend  to  J.  H.  14701.  thus,  viz.  4701.  on  the  14th 
Aug.  5001.  on  the  22d  Aug.  and  5001.  on  the  27th  Aug. 

The  4th  plea,  (which  was  on  the  note  for  30001.)  after  averring  that  J.  H.  was 
indebted  to  the  Plaintiffs  in  25001.  stated  the  corrupt  agreement  to  discount  thus  ; 
That  the  Plaintiffs  should  forbear  and  give  day  of  payment  of   the  25001.  till  the 
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25th  of  August  for  30001. ;  one  dated  the  17th  Sept.  for  23001.  ;  one  dated  the  17th 
of  October  for  20001. ;  and  one  dated  the  26th  of  October  for  20001.  ;  amounting  in 
all  to  12,6001.),  and  all  of  which  had  been  discounted  by  them.  The  [147]  Defendant 
however  in  his  pleas  made  no  mention  of  the  note  for  15001.  or  either  of  those  for 
20001.  but  only  relied  on  the  manner  in  which  the  three  bills  for  18001.  30001.  and 
23001.  had  been  discounted,  as  usurious  ;  which  was  as  follows : 
The  note  for  18001.  was  discounted  on  the  14th  of  August,  thus: 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable  to  Ilaviland 

or  order,  three  days  after  sight,  for  .  .  . 

By  ditto,  at  seven  days  sight,  for  .... 
By  cash  carried  to  the  credit  of  Havilaiid's  running  account . 
By    twenty-three    cash   notes  of    the  Plaintiffs,   paj^able  on 

demand  at  their  bank  at  Taunton  or  in  London  for  201.  each 
By  one  ditto  for  101.  ...... 


The  remaining  301.  was  taken  as  interest  on  the  note  for  the  four  mouths  it  had 
to  run  from  the  day  on  which  it  was  di.scountcd. 

The  note  for  30001.  was  discounted  on  the  24th  (a)  of  August,  thus : 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable  to  Haviland 

or  order,  thirty  days  after  date,  for    .  .  .         .         £250     0     0 

By  cash  in  discbarge  of  a  returned  note  of  Haviland's,  dated 

the  18th  of  April  1795,  and  indorsed  by  the  Defendant,  for         1500     0     0 

By  cash  carried  to  the  credit  of  Haviland's  running  account  .         1200     0     0 

£2950     0     0 


£500 

0 

0 

500 

0 

0 

300 

0 

0 
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0 

0 

10 

0 

0 

£1770 

0 

0 

The  remaining  501.  was  taken  as  interest  on  the  note  for  the  four  months  it  had 
to  run  from  the  day  on  which  it  was  discounted. 

promissory  note  should  become  due  ;  and  should  lend  to  J.  H.  4501.  in  this  manner, 
viz.  2001.  on  the  26th  Aug.  and  2501.  on  the  28th  Sept.  and  should  forbear  and  give 
day  of  payment  of  the  4501.  till  the  promissory  note  should  become  due ;  and  that 
for  forbearing  and  giving  day  of  payment  of  the  25001.  and  for  the  loan  and  forbear- 
ance of  the  4501.  the  Plaintiffs  should  take  501.  when  the  promissory  note  should 
become  due. 

The  5th  plea  stated  an  agreement  that  the  Plaintiffs  should  lend  to  J.  H.  29501. 
in  this  manner,  viz.  27001.  on  the  26th  Aug.  and  2501.  on  the  28th  Sept.  and  should 
forbear  and  give  day  of  payment  of  the  29501.  &c. 

The  6th  plea,  (which  was  on  the  note  for  23001.)  after  averring  that  J.  IT.  was 
indebted  to  the  Plaintiffs  in  10001.  stated  that  it  was  corruptly  agreed  between 
J.  H.  and  the  Plaintiffs,  that  the  Plaintiffs  should  lend  to  J.  H.  22611.  13s.  4d. 
thus:  That  they  should  forbear  and  give  day  of  payment  of  the  10001.  till  the 
promissory  note  should  become  duo,  and  should  deliver  to  J.  H.  a  bill  of  exchange 
on  Sir  James  Esdaile  and  Co.  for  5001.  at  thirty  days  sight,  and  another  for  3001.  at 
the  same  number  of  days ;  and  that  the  Plaintiffs  should  give  credit  to  J.  H.  for 
4611.  13s.  4d.  and  should  forbear  and  give  day  of  payment  of  the  22611.  ISs.  4d.  till 
the  note  should  become  due,  and  for  such  loan  and  forbearance  should  take  381.  6s.  8d. 
when  the  promissory  note  should  become  due. 

The  7th  plea,  after  averring  that  J.  II.  was  indebted  to  the  Plaintiffs  in  10001. 
stated  a  corrupt  agreement  to  discount  thus  :  That  the  Plaintiffs  should  forbear  and 
give  day  of  payment  of  the  10001.  till  the  promissory  note  should  become  due,  and 
should  lend  to  J.  H.  12611.  13s.  4d.  in  this  manner,  viz.  4611.  ISs.  4d.  on  the  24th 
Sept.  5001.  on  the  27th  Oct.  and  3001.  on  the  same  day  ;  and  should  forbear  and  give 
day  of  payment  of  the  22611.  13s.  4d.  &c. 

(o)  This  note  was  dated  the  25tb,  and  discounted  on  the  24th,  being  one  day  too 
soon,  by  mistake. 


300 

0 

0 

500 

0 

0 

200 

0 

0 

261 

13 

4 

£2261 

13 

4 

1  BOS.  &  PUL.  148.  SIR    B.  HAMMET   V.  SIR    W.  YEA  829 

[148]  The  note  for  23001.  was  discounted  on  the  24th  Sept.(a)i  thus : 

By  cash  in  discharge  of  a  returned  note  of  Haviland's,  dated 

the  15th  of  May  1795,  indorsed  by  the  Defendant,  for       .      £1000     0     0 

By  a  draft  on  Sir  James  Esdaile  and  Co.  payable  to  Haviland 
or  order,  at  thirty  days  after  date,  for 

By  ditto,  at  thirty  days  after  date,  for 

By  twenty  cash  notes  of  the  Plaintiffs  for  101.  each  . 

By  cash  carried  to  the  credit  of  Haviland's  running  account  . 


The  remaining  381.  6s.  8d.  was  taken  as  interest  on  the  note  for  four  months. 

When  the  above  notes  were  brought  to  the  Plaintiffs  to  be  discounted,  the  manner 
in  which  the  money  was  to  be  advanced,  and  the  respective  dates  of  the  drafts  on 
the  house  of  Sir  James  Esdaile  and  Co.  were  directed  by  the  persons  who  brought 
them,  and  who  (as  it  appeared  from  the  evidence  of  the  managing  clerk  in  the  Plaintiff's 
house)  might,  had  they  wished  it,  have  had  either  cash  or  bills  payable  on  demand. 
Nothing  was  charged  by  the  Plaintiffs  for  commission,  postage,  stamps,  &o. 

Tiiis  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  Sittings  after  Trinity 
term  1797,  when  his  Lordship  directed  the  special  jury,  that  the  charge  of  usury 
rested  wholly  on  the  Plaintiff's  having  made  no  rebate  of  interest  on  the  bills  which 
had  a  long  time  to  run  ;  that  they  appeared  to  be  in  the  nature  of  a  remittance  of  the 
borrowers  money  to  London,  and  that  if  the  Plaintiffs  had  not  taken  more  than  a 
reasonable  compensation  for  their  trouble,  unless  indeed  the  mode  of  payment  had 
been  made  a  term  on  which  alone  the  bills  would  be  discounted,  it  was  not  usury ; 
that  as  to  the  bills  of  a  short  date  there  appeared  to  him  to  be  little  doubt ;  that  if 
the  bills  had  borne  a  very  long  date,  it  would  have  been  strong  evidence  of  a  device 
to  elude  the  statute ;  but  that  the  bills  at  thirty  days  seemed  to  be  of  a  middle  kind  ; 
and  it  was  for  them  to  draw  the  line.  The  jury  without  hesitation  found  a  verdict 
for  the  Plaintiffs.  But  on  its  being  suggested  that  Lord  Kenyon  in  MaUheios  qxd  tarn 
V.  Griffiths,  Peake's  Ni.  Pri.  200,  had  delivered  an  opinion  decidedly  contrary  to  the 
verdict  then  given,  Eyre  Ch.  made  an  order  for  the  Plaintiffs  to  enter  up  their  judg- 
ment as  of  [149]  Trinity  term,  according  to  an  undertaking  of  the  Defendant,  but 
that  execution  should  be  staid,  in  order  to  give  the  Defendant  an  opportunity  of 
applying  to  the  Court  for  a  new  tiial. 

Accordingly  a  rule  having  been  obtained  to  shew  cause  why  the  judgment  should 
not  be  set  aside  and  a  new  trial  be  had  between  the  parties. 

Adair  and  Le  Blanc  Serjts.  were  this  day  called  upon  to  begin  in  support  of  the 
rule  (a)^.  Wherever  more  than  five  per  cent,  per  annum  is  taken  for  the  loan  or 
forbearance  of  money,  with  the  knowledge  and  by  the  agreement  of  the  parties,  it  is 
usury,  whatever  the  nature  of  the  transaction  may  be.  On  the  principle  of  the  laws 
against  usury  no  consent  or  request  of  the  person  borrowing  can  make  any  alteration 
in  the  case,  since  those  laws  were  made  to  protect  indigent  men  against  themselves. 
Indeed  the  form  of  pleading  on  the  statute  of  usury  shews  that  the  consent  of  the 
borrower  can  never  vary  the  ease;  since  it  is  always  stated  that  it  was  "corruptly 

(«)'  This  note  having  been  dated  the  17th,  and  not  discounted  till  the  24th  of  the 
same  month,  the  whole  discount  ought  not  to  have  been  taken  ;  but  being  admitted 
to  be  a  mistake,  that  was  not  insisted  upon. 

[of  The  following  preliminary  objection  to  the  argument  was  taken  by  Shepherd 
Serjt.  That  a  writ  of  error  had  been  brought  on  the  first  day  of  this  term,  the 
motion  for  a  new  trial  made  on  the  second,  and  bail  in  error  since  justified  ;  that  the 
Defendant  therefore  had  no  right  to  have  a  motion  for  a  new  trial  discussed,  having 
expressed  his  intention  of  withdrawing  the  sul)ject  from  the  consideration  of  the 
Court;  that  he  recollected  a  similar  case  in  K.  B.  where  the  Court  were  of  that 
opinion.  Sed  per  Eyre  Ch.  J.  Perhaps  the  writ  of  error  was  brought  under  an 
apprehension  of  execution  being  sued  out  on  the  first  day  of  terra.  Where  a  point 
of  importance  is  depending  and  the  effect  of  such  an  objection  as  the  present  would 
be  to  shut  out  that  point  in  the  court  of  error,  we  shall  not  allow  the  objection  to 
prevail. 
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agreed,"  which  necessarily  implies  consent.  Wherever  country  bankers  have  been 
allowed  to  receive  more  than  five  per  cent,  they  have  received  it  as  a  compensation 
for  the  risk,  trouble,  and  exper)ce  of  remittance.  Here  the  idea  of  referring  the 
excess  of  interest  to  those  circumstances  can  only  be  an  after-thought  (i)',  as  it  formed 
no  part  of  the  original  transaction,  which  was  a  mere  transaction  of  loan  and  iliscount, 
and  not  of  remittance.  If  indeed  it  could  be  divided  into  two  parts,  and  the  Court 
could  understand  that  after  the  money  had  been  paitl  down  to  the  borrower  upon 
the  bills,  a  second  application  bad  been  made  to  the  banker  to  remit  part  of  that 
money  to  London,  a  question  might  then  arise  if  the  sum  taken  under  the  term  of 
remittance  ivas  such  as  any  custom  authorized.  Whether  such  a  charge  of  remitlanco 
were  a  device  to  evade  the  statute  or  not,  would  be  a  point  [150]  to  be  determined 
by  the  jury.  But  there  is  an  essential  difference  between  the  cases  where  a  charge  is 
professedly  made  for  commission,  and  where  no  such  charge  is  professed  to  be  made, 
but  more  than  five  per  cent,  is  actually  taken.  Nothing  can  lake  the  latter  case  out 
of  the  statute  ;  but  in  the  former  it  will  at  once  appear  to  the  Court  and  jury,  whether 
the  sum  taken  is  a  fair  charge  for  what  it  purports  to  be.  If  this  had  been  a  trans- 
action of  remittance,  the  banker  would  have  had  some  certain  rule  to  go  by  in  his 
charge,  as  in  the  SMlhury  case  (a),  where  5s.  per  cent,  were  taken  ;  but  here  one  bill 
for  5001.  is  drawn  at  seven  days,  and  another  for  the  same  sum  at  thirty  days. 
Thougli  the  party  remitting  has  a  right  to  stipulate  for  a  compensation  for  the  trouble 
and  expence  of  remittance,  yet  he  is  not  allowed  to  charge  it  in  the  shape  of  interest. 
This  was  the  decided  opinion  of  Lord  Keuyon  in  the  case  of  Matthews  qui  tarn  v. 
GriJ/iths  and  others,  Peake's  Ni.  Pri.  200  (J)-. 

Shepherd  and  Kunnington  Serjts.  contri.  It  is  admitted  that  more  than  51.  per 
cent,  may  be  taken,  if  taken  for  commission  eo  nomine.  But  the  name  cannot  make 
the  transaction  more  or  less  usurious,  for  if  it  be  substaMliaily  usurious  no  device  will 
protect  the  party  ;  and,  whether  the  money  be  received  under  one  name  or  another, 
the  reasonableness  of  the  charge  must  be  decided  by  a  jurj'.  The  objects  of  tho 
statute  were  two:  1st,  To  make  void  all  bonds,  contracts,  and  assurances  for  payment 
of  money  lent  upon  usury.  2dly,  To  punish  the  party  who  takes  such  usurious 
interest.  Before  the  first  of  these  provisions  therefore  can  attach,  there  must  be 
a  contract,  4  Bl.  Com.  158.  Loyd  v.  IVilUams,  3  Wils.  261.  Murray  v.  Hardinge, 
2  Bl.  865,  per  Gould  J.  The  terms  of  that  contract  are  matter  of  fact.  If  it  appears 
not  to  have  been  in  the  contemplation  of  the  parties  to  take  usurious  interest,  it  will 
not  avoid  the  bargain.  Ah-ahams  qui  (am  v.  Bunn,  4  Burr.  2253.  The  question  to 
be  tried  on  this  record  was  the  existence  of  a  corrupt  contract,  which  has  been 
negatived  by  the  jury.  They  have  determined  that  tho  money  received  was  fairly 
referable  to  the  expence  of  remittance  as  much  as  if  it  had  been  specifically  stipulated 
for  on  that  account.  The  contract  for  discount  was  complete  when  the  borrower 
said,  I  want  bills  discounted,  and  the  lender  answered,  I  will  discount  them.  The 
remittance  was  as  distinct  a  transaction  as  if  it  had  taken  place  on  [151]  another 
day.  If  therefore  no  part  of  the  oiiginal  contract  was  usurious,  nothing  subsequent 
to  that  will  vitiate  the  bond.  4  Burr.  2253.  So  in  Floyer  v.  Edwards,  Cowp.  115, 
Lord  Mansfield  says,  "Usury  is  an  agreement  originally  to  pay  the  principal,  with 
interest  above  the  rate  of  5  per  cent."  and  cites  Hawk.  P.  C.  c.  82,  s.  19.  That  a 
party  is  entitled  in  some  cases  to  take,  not  only  5  per  cent,  for  legal  interest,  but  also 
a  reasonable  sum  for  remitting,  and  other  necessary  incidental  expences,  is  clearly 
settled.  Auriol  v.  Thomas,  2  T.  R.  52.  Bodily  v.  Bellamy,  2  Burr.  1096.  The  true 
distinction  is,  whether  the  conditions  of  the  contract  are  imposed  on  the  borrower 
or  not ;  in  the  present  transaction  they  were  not.  So  where  there  is  nothing  to 
which  the  money  taken  can  be  applied,  but  interest,  it  is  usury.  But  here  the  excess 
of  interest  was  fairly  applicable  to  tho  expences  of  remittance.  As  to  the  case  of 
Mattheivs  qui  tarn  v.  Griffiths,  it  may  be  distinguished  from  the  present,  for  Lord  Kenyon 

{by  In  Maddock  q.  t.  v.  Sir  B.  Hammeit  and  others,  7  T.  R.  185,  Lord  Keuyon  said  : 
"It  shall  not  be  permitted  to  a  party  who  has  knowingly  received  any  thing  as 
interest,  to  apply  it  afterwards  to  another  account  as  he  finds  it  convenient." 

(a)  Winch  q.  t.  v.  Fenn.  Sittings  after  H.  T.  1786,  B.  R.  before  Buller  J.  cit. 
2  T.  R.  52. 

(if  The  decision  of  that  case  was  fully  recognised  by  His  Lordship  in  Maddock 
q.  t.  V.  Sir  B.  Hammeit  and  others,  7  T.  R.  185. 
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himself  observed  that  a  second  discount  had  there  actually  been  paid  on  the  notes  in 
question. 

Eyre  Ch.  J.     I  will  begin  with  stating  my  assent  to  the  proposition,  that  where 
a  party  on  a  contract  for  a  loan  intentionally  takes  more  than  51.  per  cent,  per  ann. 
for  forbearance  of  that  loan,  he   is  guilty  of  usury.     But  I  add  to  it  this  further 
proposition,  that  whether  more  than  51.  per  cent,  is  intentionally  taken   upon  any 
contract  for  such  forbearance,  is  a  mere  question  of  fact  for  the  consideration  of  the 
jury,  and  must  always  be  collected  from  the  whole  of  the  transaction  as  it  passes 
between  the  parties.     And  I  am  of  opinion  that  it  never  can  be  determined  that  any 
particular  fact  constitutes  or  amounts  to  usury,  till  all  the  circumstances  with  which 
it  was  attended,  have  been  taken  into  consideration.     As  on  the  one  hand  I  am  to 
carry  into  effect  a  law  which  the  policy  of  all  times  has  deemed  useful,  and  which 
expressly  provides  against  any  subtile  devices  or  evasions  by  which  its  penalties  may 
be  eluded  (and  had  it  not  been  so  provided,  I  should  have  thought  it  my  duty  to  use 
ail  the  influence  of  my  situation  to  prevent  such  devices  and  evasions  from  having 
any  effect) ;   so  on  the  other  hand  common   justice  requires  that  the  whole  of  the 
transaction  should  be  before  the  jury,  and  should  be  taken  fairly,  with  a  just  appli- 
cation of  all  the  circumstances  to  every  conclusion  of  fact  which  the  evidence  will 
warrant.     Being  of  that  opinion  I  cannot  agree  to  the  doctrine  laid  down  at  the  Bar, 
that  this  transaction  was  necessarily  to  be  taken  to  be  a  mere  transaction  of  loan  and 
not  of  remittance  ;  I  think  there  was  room  to  consider  it  as  a  mixed  case  [152]  of  loan 
and  remittance,  and  that  we  should  do  great  injustice  to  the  party,  if  we  were  to  con- 
fine it  to  one  and  exclude  the  other.     What  is  this  case  in  matter  of  fact?     Haviland 
applies  to  have  his  bills  discounted  ;  to  which  the  banker  agrees,  and  calculates  the 
interest  upon  the  time  the  bills  have  to  run,  as  is  usual.     He  asks  how  Haviland 
would  have  the  money?     Haviland  desires  to  have  a  part  in  cash,  part  in  account, 
and  part  in  bills  on  London  of  different  times  to  run.     Had  the  banker  told  down  the 
money,  or  tendered  bank  notes,  and  had  Haviland  put  them  into  his  pocket,  or  swept 
them  into  his  hat,  and  then  said,  "But  I  want  to  send  money  to  London  ;  will  you 
take  part  of  my  money  back  and  give  me  bills?"  and  the  banker  had  accordingly  done 
so  and  given  these  bills,  I  cannot  see  that  there  would  have  been  any  colour  for  calling 
it  an  usurious  transaction.     Are  we  then  to  administer  justice  on  such  frivolous  dis- 
tinctions as  the  difference  between  the  case  I  have  put,  and  the  case  which  actually 
happened  ?     Can  the  usury  depend  on  the  circumstance  of  the  money  being  told  down 
or  not?     It  was  proved  by  the  witness  that  the  banker  asked,  "How  will  you  have 
the  money?"     Which  short  question  includes  whether  he  would  have  it  in  cash  or  in 
cash  notes,  or  in  account,  or  whether  he  had  any  desire  to  have  part  of  it  remitted 
for  him  to  London?  the  answer  completes  the  transaction.     Few  words  are  necessary 
among  men  of  business.     Bills  on  London  are  given  to  a  certain  amount,  and  the  rest 
is  taken  in  cash,  or  that  which  is  equivalent  to  cash.     When  we  are  construing  any 
particular  circumstance  given  in  evidence  in  order  to  found  a  conclusion  of  fact  in 
any  case,  and  especially  in  a  case  of  usury  arising  upon  a  transaction  between  men  of 
business,  we  ought  to  deal  with  those  circumstances  according  to  the  common  sense 
of  mankind.     Surely  there  is  a  great  difference  between  transactions  with  bankers,  and 
the  ordinary  transactions  between  man  and  man.     What  passed  between  the  parties, 
one  of  them  being  a  banker,  was  equivalent  to  an  agreement  by  the  banker  to  discount 
Haviland's  bills  in  cash  ;   and  equivalent  to  the  actual  discount  of  them  ;  and  also 
equivalent  to  an  agreement  to  remit  a  part  of  that  cash  to  London  for  Haviland  ;  for 
which  last  purpose  bills  on  London  were  given.     Is  there  any  thing  unreasonable  in 
the  nature  of  this  transaction?     It  has  now  become  the  course  for  bankers  in  the 
country  to  have  credit  on  some  house  in  London  which  is  maintained  at  no  small 
expence,  and  by  means  of  which  remittances  are  made  with  great  facility.     But  let  us 
simplify  this  idea.     A.  [153]  says  to  B.  take  my  specie,  you  can  find  better  means  of 
conveying  it  to  London  than  I  can,  and  pay  it  to  the  person  in  London  whom  I  shall 
appoint.     In  such  a  case,  A.  could  not  have  sent  his  specie  by  the  post,  but  must  have 
hired  a  waggon  for  that  purpose.     Now  if  B.  has  established  a  mode  of  conveyance 
which  rendeis  the  remittance  more  easy  to  him,  what  is  that  to  A.  whose  money  is 
remitted?     Is  not  the   banker  entitled   to  a  recompence  for  the  accommodation  he 
affords  to  his  customer ;  and  if  in  such  cases  the  remittance  is  usually  made  by  bills 
of  thirty  days,  is  not  that  a  fair  measure  of  a  recompence,  supposing  there  is  no  device 
in  the  transaction,  and  that  the  remittance  is  not  intended  to  be  used  as  a  colour  for 
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putting  more  nionej'  into  the  bankers  pockets  for  the  mere  forbearance  of  a  loan  than 
is  allowed  by  law?  I  stated  to  the  jury  that  if  the  banker  had  imposed  this  remittance 
on  the  borrower  as  a  term  of  the  discount,  it  would  have  been  usury.  I  might  have 
added,  that  if  all  consideration  of  loan  were  out  of  the  case,  a  baidter  may  lawfully 
take  as  much  money  as  he  can  get  for  his  bills  without  the  least  regard  to  the  time 
they  have  to  run.  The  authority  of  a  case  said  to  have  been  determined  at  Nisi  Piius 
have  been  very  properly  pressed  upon  us  in  the  argument.  Certainly  the  opinions  of 
the  Judge  who  is  said  to  have  decided  that  case  are  at  all  times  entitled  to  the  highest 
respect  from  me,  and  from  every  Judge  in  Westminster-hall,  and  I  never  will  hastily 
decide  against  the  advised  opinion  of  that  great  lawyer.  But  in  my  apprehension  we 
are  here  debating  no  question  of  law  ;  we  aie  examining  the  evidence  of  a  mere  matter 
of  fact,  on  an  inquiry  into  a  transaction  between  a  banker  and  his  customer.  According 
to  the  letter  of  that  case,  as  it  has  been  reported  to  us,  it  was  said,  that  unless  the 
payment  is  made  in  ready  money  (a),  the  transaction  is  usurious ;  this  would  at  once 
put  an  end  to  the  banker's  business.  Neither  in  this  nor  in  any  other  case  of  the 
same  kind,  does  it  necessarily  happen  that  a  single  farthing  in  ready  money  passes 
between  the  parties.  Here  part  of  the  money  was  carried  to  Haviland's  account,  the 
whole  might  [154]  have  been,  and  non  constat  when  it  would  be  actually  advanced  in 
cash  by  the  banker.  The  counsel  for  the  Defendant  supposed  a  case  where  part  of  the 
money  was  not  to  be  paid  till  a  month  after  the  transaction.  I  agree  that  would  be 
taking  interest  for  money  not  in  any  sense  advanced,  and  would  amount  to  usury. 
But  if  part  of  the  money  were  carried  to  the  account  of  the  borrower,  though  he  did 
not  mean  to  draw  for  it  for  some  time,  and  did  not  actually  draw  for  it  till  the  whole 
time  on  the  discounted  bill  was  expired,  no  man  would  doubt  of  the  faiiness  or  lawful- 
ness of  the  transaction  ;  and  yet  an  interest  is  gained  for  the  whole  of  that  time,  upon 
money  not  actually  advanced.  Suppose  on  discounting  a  bill  a  banker  gives  his 
cheque  made  payable  on  demand  ;  every  one  considers  it  as  cash,  because  it  may  be 
converted  into  cash  directly  :  yet  it  may  happen  that  the  money  may  not  be  demanded 
for  any  given  length  of  time.  I  am  inclined  to  think  that  the  jury  considered  these 
thirty  days  bills  as  cash  ;  and  there  is  a  great  deal  to  be  said  for  it.  It  is  true  that 
they  may  be  discounted  by  a  holder,  and  so  the  taker  of  them  may  be  charged  with 
double  interest,  but  they  may  also  circulate  through  the  country  up  to  the  moment  of 
their  falling  due  as  cash,  and  may  pass  to  all  efToctive  purposes  as  such,  and  though  I 
do  not  think  it  fit  for  mo  to  say  that  such  bills  are  always  to  be  considered  as  cash, 
because  an  ill  use  might  be  made  of  it,  yet  I  cannot  say  that  the  verdict  in  this  view 
of  it  was  improper  in  this  case.  My  opinion  being,  that  the  real  transaction  was  just 
the  same  as  if  the  whole  sum  had  been  told  down,  and  then  a  part  had  been  returned 
for  bills  drawn  to  suit  the  borrower's  convenience,  for  the  purpose  of  remitting  the 
money  to  London ;  I  repeat,  that  I  cannot  agree  that  in  usury,  more  than  in  any  other 
case,  the  whole  transaction  is  not  to  be  taken  together :  that  it  is  not  to  be  analyzed 
and  reduced  to  all  the  part.s  of  which  it  is  composed,  and  to  all  the  conclusions  of  fact, 
which  fairly  result  from  the  whole  of  the  evidence  ;  and  that  the  law  does  not  arise 
from  a  fact  so  considered.  Whether  more  than  5  per  cent,  be  intentionally  taken  for 
the  loan  and  forbearance  of  money,  is  the  question  of  fact  to  be  decided  by  the  jury. 
If  it  be  proved  that  a  bill  is  discounted,  partly  in  cash,  and  partly  in  bills  upon  London, 
payable  of  course  at  a  future  day  ;  this  is  but  evidence  to  prove  the  fact  in  question, 
and  may  or  may  not  prove  that  fact  according  to  the  explanations  which  may  be  given. 
If  more  than  5  per  cent,  was  gained  by  the  transactions,  the  excess  according  to 
circumstances  might  have  been  usu  [155]-rious,  or  might  arise  from  a  part  of  the 
transaction  collateral  to  the  mere  loan  ;  lawful  in  its  nature,  and  extremely  convenient 
to  the  other  party;  neither  unjust  nor  oppressive;  contrary  neither  to  the  letter  uor 

(a)  According  to  a  manuscript  note  of  Matthews  q.  t.  v.  Griffiths,  mentioned  by  the 
council  in  support  of  the  rule,  Lord  Kenyon  in  the  course  of  his  opinion  used  the  follow- 
ing expressions:  "Where  a  party  takes  5  per  cent,  discount  as  for  ready  money,  and 
yet  does  not  pay  ready  money,  but  bills  payable  at  a  future  day,  though  both  parties 
consent  to  this  transaction,  and  though  it  may  be  for  the  convenience  of  both,  I  am 
clear  that  it  is  usury:"  And,  "This  is  an  offence  against  the  statute  of  Usury,  for 
taking  5  per  cent,  for  that  which  was  not  money  at  the  time,  and  which  was  incapable 
of  being  converted  into  money's  worth  up  to  the  extent  for  which  the  discount  was 
taken." 
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to  the  spirit  of  the  statute.  Nor  do  I  think  there  is  any  danger  in  this  doctrine. 
The  transaction  is  always  before  a  jury.  It  is  for  them  to  say  whether  it  is  a  device, 
or  a  fair  agreement  on  good  consideration  ;  whether  if  there  be  any  overplus,  after  the 
5  per  cent,  taken  for  discount,  it  is  properly  referable  to  some  lawful  collateral  con- 
sideration, or  not ;  if  it  be  so  referable,  we  should  do  the  grossest  injustice,  if  instead 
of  distributing  the  transaction  into  the  parts  of  which  it  is  composed,  we  were  by  a 
strict  literal  construction  upon  evidence  to  pronounce  the  contract  to  be  what  in 
substance  it  is  not,  a  contract  for  mere  loan  and  forbearance.  On  the  whole  of  the 
case,  I  see  no  sufficient  ground  to  say  that  the  verdict  is  wrong.  I  thought  the  trans- 
action so  far  doubtful  at  the  trial,  that  I  wished  the  jury  to  consider  whether  the 
giving  these  bills  on  London  was  not  a  mere  cover  for  an  usurious  contract.  I  said 
that  if  the  bills  were  drawn  at  a  longer  date  than  is  usual  in  the  course  of  busi- 
ness, it  ought  to  be  construed  as  a  device.  They  were  the  best  judges,  and  they 
thought  there  was  no  device  :  had  they  determined  the  other  way,  I  should  not  have 
quarrelled  with  their  verdict;  but  I  think  there  is  no  sufficient  reason  for  granting 
a  new  trial. 

Heath  J.  I  am  of  the  same  opinion  with  my  Lord,  and  cannot  therefore  think 
this  a  case  in  which  we  should  grant  a  new  trial.  This  was  a  transaction  which 
commenced  in  discount  and  loan,  and  terminated  in  remittance.  The  question  then  is, 
Whether  these  two  things  must  be  consolidated,  or  whether  they  may  not  be  divided? 
Now  I  think  upon  the  evidence  reported,  that  that  question  cannot  be  again  raised 
here,  if  it  has  once  been  properly  submitted  to  the  jury  ;  since  they  have  decided  it. 
The  subsequent  transaction  of  remittance  was  no  part  of  the  antecedent  contract;  the 
bargain  for  the  discount  was  complete,  and  then  the  banker  asked  the  person  who 
brought  the  bill,  how  he  would  have  the  money.  The  true  question  is,  whether  the 
terms  of  the  remittance  formed  the  consideration  of  the  loan  ;  for  if  they  did,  the 
transaction  was  usurious.  I  agree  to  the  general  proposition  of  law  as  laid  down  by 
the  Defendant's  counsel,  but  think  it  a  question  for  the  decision  of  a  jury.  As  to  the 
case  put  at  the  Bar,  of  an  agreement  to  leave  a  certain  sum  in  the  banker's  hands  for 
a  month,  that  would  be  a  clear  device  to  elude  [156]  the  statute,  and  no  jury  could 
doubt  of  the  intention.  Those  who  advanced  money  may  impose  their  own  terms  on 
those  who  are  in  want  of  it ;  but  those  who  come  with  money  to  purchase  bills,  not 
being  distressed  men,  need  never  be  imposed  upon.  In  the  west-country  thirty  days 
is  the  usual  time  for  which  the  bills  are  made  to  run  ;  and  sometimes  money  is  given 
for  those  bills,  when  there  is  more  money  to  be  paid  in  London  than  there  are  bills 
upon  that  place.  Considering  the  discount  and  remittance  as  separate  transactions, 
and  the  jury  having  found  a  verdict  agreeable  to  the  evidence,  I  think  we  cannot 
meddle  with  it. 

KoOKE  J.  I  agree  in  opinion  with  my  Lord  and  my  Brother  Heath.  By  the 
statute  law  of  this  land,  it  is  usury  to  take  more  than  51.  per  cent,  per  annum.  But 
where  money  is  advanced  under  particular  circumstances,  a  man  may  be  warranted 
in  taking  more  than  .51.  per  cent.,  if  the  surplus  be  taken  for  additional  expence,  risk, 
and  trouble  ;  generally  speaking,  where  a  party  prefers  taking  bills  instead  of  ready 
money,  it  would  be  right  for  the  banker  to  say,  "I  will  make  a  rebate  for  the  time 
the  bills  have  to  run."  But  if  he  does  so,  he  has  a  right  to  add,  "I  must  have  so 
much  for  my  trouble  and  expences ; "  and  on  saying  this,  a  new  contract  would 
commence,  and  it  would  be  for  the  jury  to  determine  whether  a  fair  sum  was  taken 
or  not.  Here  bills  are  brought  to  the  banker  to  be  discounted,  and  he  asks,  "How 
do  you  choose  to  take  the  money,  in  cash  or  in  bills,  and  for  what  time?"  The 
person  who  brought  the  bills,  took  part  in  cash  and  part  in  bills  at  different  dates. 
It  was  left  to  the  jury  to  consider  whether  this  was  not  colourable,  and  more  in  fact 
taken  for  the  commission  than  was  proper  ;  and  the  jury  found  that  nothing  more 
was  taken  than  was  reasonable.  On  a  penal  statute  shall  we  be  so  strict  for  the 
purpose  of  defeating  a  fair  claim?  For  I  cannot  but  consider  this  defence  in  the  same 
light  as  I  should  a  proceeding  on  the  other  branch  of  the  statute;  and  think  the 
present  transaction  entitled  to  as  favourable  a  construction  as  if  it  were  the  subject 
of  a  penal  prosecution. 

Rule  discharged. 
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[157]      MiLI.IKKN   V.   Fox   AND   ANOTHER.      Nov.  27th,  1797. 

The  Court  will  not  allow  a  Defeiidant  to  strike  out  the  entry  of  a  ju'lgment  of  nolle 
prosequi  entered  by  the  Plainlitl',  as  to  one  of  the  counts  of  his  declaration  after 
it  has  been  deraurred  to.  Nor  will  it  in  that  stage  of  the  proceedings  determine 
a  question  of  costs  respecting  such  a  count  (/*). 

A  rule  was  moved  for  by  Shepherd  Serjt.  calling  on  the  Plaintiir  to  shew  cause 
why  the  entry  of  the  judgment  of  nf)lle  prosequi  a,s  to  the  first  count  of  the  declnra- 
tinn  in  this  cause  should  not  be  struck  out,  or  why  the  Plaintiir  should  not  pay  the 
costs  of  the  count  on  which  the  nolle  prose((ui  was  entered. 

The  declaration  was  for  goods  solil  and  delivered,  with  a  quantum  meruit  and  the 
common  money  counts.  In  the  fiist  count  it  was  by  mistake  stated,  that  the  Defen- 
dant "was  indebted  for  sold  and  delivered,"  leaving  out  the  word  "goods."  This 
count  was  demurreil  to,  and  judgment  recovered  pleaded  to  the  others  ;  on  which  the 
Plaintilf  entered  a  nolle  prosequi  as  to  the  first  count,  and  replied  mil  tiel  record  to 
the  other  pleas. 

Shepherd  contended  that  the  Plaintifi's  object  was  to  deprive  the  Defendant  of 
bis  costs  on  the  demurrer,  ami  cited  Cowper  v.  Tiljin,  3  T.  K.  511,  where  the  S  Eliz. 
C.  2,  8.  2,  was  relied  on  ;  he  sai<l  there  were  other  cases  where  it  had  been  held  that 
after  a  demurrer,  the  Plaititifi  cannot  enter  a  nolle  prosequi,  Rose  &  ux  v.  Jlouder, 
1  H.  Bl.  108.     Dmmmond  v.  Dunmt,  4  T.  K.  .360. 

Le  Blanc  Serjt.  shewed  cause  in  the  first  instance,  and  endeavoured  to  prove  that 
the  object  of  the  application  made  so  late  in  the  term  was  only  to  carry  the  cause 
over  till  next  term.  IIo  urged  that  if  the  Defendant  was  cntitlad  to  any  costs,  they 
would  be  allowed  on  taxation  after  the  trial  of  the  cause,  and  that  if  the  officer 
exercised  his  discretion  improperly,  then  would  be  the  season  to  apply  to  the  Court. 

Eyre  Ch.  J.  The  single  question  is,  Whether  the  Plaintiir  has  a  right  to  enter 
a  nolle  prosequi  in  this  stage  of  the  proceeding?  llelicta  verificatione  non  vult 
ulterius  prosequi  is  to  be  found  in  every  book  of  entries.  The  right  to  cost?  is  a 
matter  for  future  consideration. 

Shepherd  Serjt.  took  nothing  by  his  motion  (a). 


[158]    Keate  v.  Temple.    Nov.  27th,  1797. 

On  a  motion  for  a  new  trial  by  a  Defendant  in  an  action  against  him  for  goods 
delivered  to  the  use  of  a  third  jierson  on  his  undertaking  to  see  the  Plaintiff  paid, 
the  Court  will  take  into  consideration  not  only  the  expressions  used,  but  the 
particular  situation  of  the  Defendant  at  the  time  of  his  uudertakitig,  and  the 
amount  of  the  sum  for  which  he  will  thereby  be  made  liable. 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour,  and  common  money 
counts. 

Plea.     Non  assumpsit. 

This  cause  was  tried  before  Lawrence  J.  at  Winchester  summer  assizes  1797,  when 
the  principal  facts  in  evidence  were  as  follow  : 

The  Plaintifl  was  a  tailor  and  slopseller  at  Portsmouth,  and  the  Defeii<lant  the 
first  lieutenant  of  His  Majesty's  ship  the  "Boyne."  When  that  ship  came  into  port, 
the  Defendant  applied  to  a  third  person  to  recommend  a  slop?eller  who  might  supply 
the  crew  with  new  cloaths,  sayitig,  "He  will  run  no  risk;  1  will  see  him  paid."  The 
Plaigtiff  being  accordingly  recommended,  the  Defendant  called  upon  him,  and  used 
these  words,  "I  will  see  you  paid  at  the  pay-table;  are  you  satisfied?"  The  Plaintiff 
answered,  "Perfectly  so."     The  cloaths  were  delivered  on  the  quarter  deck  of  the 

(6)  Vide  Parker  v.  Baylis,  2  B.  &  P.  73.     Bertram  v.  Gordon,  6  Taunt.  444. 

(rt)  Vid.  Goddard  v.  Smith,  Salk.  456.  Parker  v.  Sir  T.  Lawrence  and  Nevill  and 
Wood,  Hob.  70.  Slowley  v.  Eveley,  ib.  180.  Sir  John  Sands  and  Paeksal,  Broca's  case, 
2  Leon.  177. 

After  demurrer  in  law  joined,  if  the  Court  doth  give  a  day  over,  at  that  day  the 
Demandant  or  Plaintiff  is  demandable,  and  therefore  may  be  nonsuit.     Co.  Litt.  139  b. 
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"Boyne: "  slops  are  usually  sold  on  the  main  deck:  the  Defendant  produced  samples 
to  ascertain  whether  his  directions  had  been  followed  :  some  of  the  men  said,  that 
they  were  not  in  want  of  any  cloaths,  but  were  told  by  the  Defendant  that  if  they 
did  not  take  them,  he  would  punish  them ;  and  others,  who  stated  that  they  were 
only  in  want  of  part  of  a  suit,  were  obliged  to  take  a  whole  one,  with  anchor  buttons 
to  the  jacket,  such  as  are  usually  worn  by  petty  officers  only.  The  cloathing  of  the 
crew  in  general  was  light  and  adapted  to  the  climate  of  the  West  Indies,  where  the 
ship  had  been  last  stationed.  Soon  after  the  delivery,  the  "Boyne"  was  burnt,  and 
the  crew  dispersed  into  different  ships.  On  that  occasion,  the  Plaintiff"  having 
expressed  some  apprehensions  for  himself,  was  told  by  the  Defendant  "  Captain  Grey 
(the  Captain  of  the  'Boyne')  and  I  will  see  you  paid;  you  need  not  make  yourself 
uneasy."  After  this  the  commissioner  came  on  board  the  "Commerce  de  Marseilles" 
in  order  to  pay  the  crew  of  the  "Boyne";  at  which  time  the  Defendant  stood  at  the 
pay  table,  and  having  taken  some  money  out  of  the  hat  of  the  first  man  who  was 
paid,  gave  it  to  the  Plaintiff;  the  next  man  refused  to  part  with  his  pay,  and  was 
immediately  put  in  irons.  The  Defendant  then  asked  the  commissioner  to  stop  the 
pay  of  the  crew,  who  answered  that  it  could  not  be  done. 

[159]  The  learned  Judge  in  his  directions  to  the  jury  said,  that  if  they  were 
satisfied  on  the  evidence,  that  the  goods  in  question  were  advanced  on  the  credit  of 
the  Defendant  as  immediately  responsible,  the  Plaintiff"  was  entitled  to  a  verdict ;  but 
if  they  believed  that  at  the  lime  when  the  goods  were  furnished,  the  Plaintiff  relied  on 
being  able,  through  the  assistance  of  the  Defendant,  to  get  his  money  from  the  crew, 
thev  ought  to  find  for  the  Defendant. 
Verdict  for  the  Plaintiff  5761.  7s.  8d. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  a  former  day  by  Shepherd 
Serjt.  on  the  ground  of  the  Defendant's  undertaking  being  within  the  statute  of 
frauds  (29  Car.  2,  e.  3,  s.  4). 

Le  Blanc  and  Marshall  Serjts.  now  shewed  cause,  and  contended  that  the  only 
question  in  the  case  had  been  left  to  the  jury,  and  decided  by  them,  viz.  Whether  the 
sailors  were  liable  in  the  first  instance,  and  the  Defendant  only  came  in  aid  of  their 
liability  :  or  whether  the  Defendant  was  immediately  responsible?  They  said  that  if 
the  "Boyne"  had  been  burnt  before  the  delivery  of  the  goods,  the  Plaintiff  would 
have  had  no  communication  with  the  crew,  and  of  course  no  ground  of  action  against 
them ;  if  therefore  they  were  not  liable  on  the  original  contract,  the  subsequent 
delivery  would  not  shift  the  credit  upon  them. 

Shepherd  Serjt.  in  support  of  the  rule,  was  stopped  by  the  Court. 
Eyre,  Ch.  J.  There  is  one  consideration,  independent  of  every  thing  else,  which 
weighs  so  strongly  with  me,  that  I  should  wish  this  evidence  to  be  once  more  submitted 
to  a  jury.  The  sum  recovered  is  5761,  7s.  8d.  and  this  against  a  lieutenant  in  the 
navy  :  a  sum  so  large  that  it  goes  a  great  way  towards  satisfying  my  mind  that  it 
never  could  have  been  in  the  contemplation  of  the  Defendant  to  make  himself  liable, 
or  of  the  slopseller  to  furnish  the  goods  on  his  credit,  to  so  large  an  amount.  I  can 
hardly  think  that  had  the  "Boyne"  not  been  burnt,  and  the  Plaintiff  been  asked 
whether  he  would  have  the  lieutenant  or  the  crew  for  his  pay-master,  but  that  he 
would  given  the  preference  to  the  latter.  The  circumstances  of  this  case  create  some 
prejudice  against  the  Defendant,  but  which  I  think  capable  of  explanation.  There  is 
some  appearance  of  harshness  in  making  the  men  purchase  these  cloaths  against  their 
inclination.  But  it  was  in  evidence,  that  though  they  vpere  pretty  well  cloathed,  yet 
their  cloaths  were  adapted  to  a  warm  climate  rather  than  to  the  service  in  which  they 
[160]  vvere  to  be  engaged.  It  was  therefore  the  bounden  duty  of  the  officer  to  take 
some  course  to  oblige  the  crew  to  purchase  proper  necessaries.  We  all  know  that  a 
sailor  is  so  singular  a  creature,  so  careless  of  himself,  that  he  cannot,  though  his  life 
depend  upon  it,  be  prevailed  upon,  without  force,  even  to  bring  up  his  hammock  upon 
deck  to  be  aired.  We  know  that  he  will  risk  any  danger  in  order  to  employ  his 
money  in  a  way  that  he  likes,  rather  than  lay  it  out  in  that  provident  method  which 
bis  situation  may  require.  The  whole  of  the  imputation  then  on  the  Defendant  and 
Captain  (hey  amounts  to  this,  that  when  the  men  were  to  be  cloathed,  they  wished 
them  to  be  somewhat  well  dressed.  I  do  not  know  but  that  this  circumstance  may 
have  had  some  influence  with  the  jury.  But  I  do  not  feel  the  force  of  it  when  opposed 
to  the  weight  of  the  evidence  on  the  other  side,  so  as  to  make  the  officer  liable  for  so 
large  a  sum.     From  the  nature  of  the  case  it  is  apparent  that  the  men  were  to  pay  in 
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the  first  instance  :  the  Defendant's  words  were  "  I  will  see  you  paid  at  the  pay-table  ; 
are  yoii  -satisfied?"  and  the  an.swer  then  was,  "Perfectly  so."  The  nieanini;  of  which 
was,  that  however  unwilling  the  men  might  be  to  pay  themselves,  the  othcer  would 
take  care  that  they  should  pay.  The  question  is,  Whether  the  slopman  did  not  in 
fact  rely  on  the  power  df  the  officer  over  the  fund  out  of  which  the  men's  wages  were 
to  be  paid,  and  did  not  prefer  giving  credit  to  that  fund,  rather  than  to  the  lieutenant, 
who,  if  we  are  to  judge  of  hira  by  others  in  the  same  situation,  was  not  likely  to  be 
able  to  raise  so  large  a  sum?  Considering  the  whole  bearing  of  the  evidence,  and  that 
the  learned  Judge  who  tried  the  cause  has  not  expressed  himself  satisfied  with  the 
verdict,  I  think  this  a  pro|)er  case  to  be  sent  to  a  new  trial. 

Heath  J.     I  am  of  the  same  opinion. 

RooKE  J.     I  am  of  the  same  opinion. 

Rule  absolute  on  payment  of  costs. 

[161]     Macdonald  1-.  Pasley.     Nov.  27th,  1797. 

C.  by  virtue  of  an  order  from  B.  to  receive  all  money  due  to  hint  on  a  particular 
account  obtains  three  out  of  four  itistalments  due  from  A.  to  B.  on  that  account; 
these  payments  are  afterwards  questioned  by  B.  who  brings  his  action  against  A. 
for  the  whole  sum,  and  at  the  same  time  C.  demands  the  4th  instalment ;  an 
application  to  the  Court  by  A.  to  stay  proceedings  in  the  action  against  him  by  B. 
on  bis  paying  the  4th  instalment  to  such  person  as  they  should  a|)point,  was 
refused. — Semb.  That  nothing  but  a  power  of  attorney  or  will,  complying  with  the 
provisions  of  26  Geo.  3,  c.  63,  and  32  Geo.  3,  c.  34,  will  warrant  the  payment  to 
third  persons  of  money  due  from  the  public  to  sailors  and  marines. 

The  Plaintiff  had  been  a  sailor  on  board  the  "Romney,"  belonging  to  Commodore 
Johnson's  squadron  in  1781  ;  the  Defendant  was  the  prize  agent  of  that  ship. 
In  1789  the  Plaintiff  made  the  following  note — 

"Liverpool,  Nov.  23,  1789. 

"Please  to  pay  to  Mr.  Abraham  Joseph,  or  order,  my  share  of  prize-money  for 
the  'Romney,'  for  prizes  captured  by  the  fleet  under  Commodore  Johnson,  for  which 
this  shall  be  your  discharge. — From  your  humble  servant, 

his 
"To  the  agents  for  the 'Romney,' London.  "John   +   Macdonald, 

mark. 
"Witness,  W.  L.  Moyley." 

All  the  prize-money  due  to  the  Plaintiff  on  account  of  the  captures  made  in  1781. 
(which  was  payable  by  four  instalments,  viz.  31.  4s.  ;  4s.  ;  21.  15s.  6d.  ;  and  31.  2s.  6d), 
had  been  paid  to  one  Grant  as  indorsee  of  the  above  note  ;  except  the  first  instalment 
of  31.  4s.  The  present  action  was  brought  by  Macdonald  against  the  Defendant,  for 
the  whole  sum,  and  Grant  at  the  same  time  claimed  the  31.  4s.  still  unpaid,  as  due 
to  him. 

A  rule  having  been  obtained  to  shew  cause  why,  on  payment  of  31.  4s.  to  such 
persons  as  the  Court  should  appoint,  all  further  proceedings  on  the  action  should  not 
be  stayed, 

Adair  Serjt.  shewed  cause,  and  contended  that  the  payments  to  Grant  could  not 
discharge  the  Defendant,  since  the  note  on  which  they  were  made  did  not  comply 
with  the  directions  of  26  Geo.  3,  c.  63  (a),  and  32  Geo.  3,  c.  34,  which  were  passed  to 

(a)  By  26  Geo.  3,  c.  63,  s.  1,  "No  letter  of  attorney  or  will  made  by  any  petty 
officer  or  seaman  in  the  service  of  His  Majesty,  &c.  to  empower  any  person  to  receive 
wages,  pay  or  allowances  of  money  of  any  kind  due  for  such  service,  shall  be  good, 
urdess  made  revocable  ;  if  made  by  any  such  officer  or  seamen  then  in  the  service  of 
His  Majesty,  &c.  such  letter  of  attorney  or  will  must  be  signed  before  and  attested  by 
the  captain,  &c.  and  shall  specify  the  name  of  the  ship  and  also  the  number  at  which 
the  maker  stands  upon  the  ship's  book  ;  if  made  by  any  such  officer  or  seaman  dis- 
charged from  the  service  of  His  Majesty,  and  within  the  bills  of  mortality,  it  shall  be 
attested  by  an  officer  appointed  by  the  treasurer  of  the  navy;  if  at  any  of  the  ports 
where  seamen's  wages  are  paid,  by  the  treasurer  of  the  navy's  clerk  ;  if  at  any  other 
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[162]  protect  sailors  and  marines  from  imposition.  He  insisted  that  if  it  was  neces- 
sary to  subject  a  letter  of  attorney  to  the  restrictions  of  the  above  act,  a  fortiori  it 
was  so  with  respect  to  an  order  like  the  present,  which  was  a  less  solemn  instrument. 

Le  Blanc  Serjt.  in  support  of  the  rule  said,  that  the  Defendant  was  ready  to  pay 
into  court  the  31.  4s.  for  the  benefit  of  those  to  whom  it  belonged  :  that  in  his  present 
situation  he  must  defend  this  action,  with  a  certainty  of  paying  costs  to  the  Plaintifl, 
if  he  failed,  or  to  Grant  if  he  succeeded  ;  and  that  as  the  acts  alluded  to  only  related 
to  letters  of  attorney,  they  were  out  of  the  question  in  the  present  case. 

Eyre,  Ch.  J.  We  ought  not  to  decide  against  the  Plaintiff  on  this  summary 
application.  If  the  sum  of  31.  4s.  had  been  the  extent  of  the  Plaintiffs  demand,  and 
another  person  besides  the  Plaintiflf  had  claimed  it  of  the  Defendant,  he  would  then 
have  been  in  the  situation  described  :  and  having  different  claims  made  upon  him  for 
the  same  thing,  it  would  be  reasonable  that  he  should  be  relieved.  But  that  is  not 
the  state  of  the  present  case.  Here  the  plaintiff  says,  that  all  the  money  which  has 
been  paid  to  Grant  has  been  paid  by  the  Defendant  in  his  own  wrong.  There  is  a 
great  deal  of  colour  for  the  argument  which  has  been  used  respecting  the  nature 
of  the  authority  under  which  these  payments  have  been  made.  If  the  legislature 
thought  fit  to  put  a  power  of  attorney  under  particular  regulations,  there  is  great 
reason  to  suppose  that  it  was  meant  that  the  agent  should  not  be  discharged  by  any 
thing  less  than  a  power  of  attorney.  The  Defendant  is  not  in  that  situation  in  which 
the  Court  ever  does  or  can  interfere.  If  he  can  shew  that  the  payments  have  been 
made  on  good  grounds  he  may  then  bring  the  31.  4s.  into  court. 

Per  Curiam.     Rule  discharged  (a)'. 

[163]     Sparenburgh  v.  Bannatyne.     Nov.  27th,  1797. 

A  native  of  a  foreign  state  in  amity  with  this  country,  taken  in  an  act  of  hostility  on 
board  an  enemy's  fleet,  and  brought  to  England  as  a  prisoner  at  war,  is  not  disabled 
from  suing  while  in  confinement,  on  a  contract  entered  into  as  a  prisoner  at  war  (a)-. 

Assumpsit  for  wages  due  to  the  Plaintiff  as  a  seaman. 

Pleas.     1st,  Non  assumpsit. 

2d.  That  the  Plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit,  in  Holland,  in  parts 
beyond  the  seas,  out  of  the  allegiance  of  the  King  of  Great  Britain,  and  within  the 
allegiance  of  a  foreign  power,  and  that  before  the  suing  out  of  the  original  writ  of  the 
Plaintiff,  and  before  the  said  day  and  year  in  the  said  declaration  mentioned,  to  wit, 
on,  &c.  a  public  and  open  war  was  commenced,  waged,  and  carried  on,  and  from  thence 
hitherto  hath  been,  and  still  is  waged,  and  carried  on,  between  our  Lord  the  now  King 
and  his  subjects,  and  the  persons  exercising  the  powers  of  government  in  Holland  and 
the  inhabitants  and  people  of  Holland  under  such  government,  to  wit,  at,  &c.  And 
that  the  Plaintiff  before  the  said  day  and  year  in  the  said  declaration  mentioned,  and 
at  the  suing  out  of  the  said  original  writ  of  the  said  Plaintiff,  and  also  at  the 
commencement  of  the  said  war,  was  and  ever  since  has  been  and  still  is  an  enemy  of  our 
said  lord  the  King,  adhering  to  the  persons  so  exercising  the  powers  of  government  in 
Holland,  and  so  being  enemies  of  our  said  lord  the  King  as  aforesaid,  to  wit,  at,  &c. 
And  this  the  Defendant  is  ready  to  verify  :  wherefore,  &c. 

3d  Plea.  The  same  as  the  second  ;  only  omitting  "That  the  Plaintiff  is  an  alien, 
borne  in  foreign  parts,  to  wit,  in  Holland,  in  parts  beyond  the  seas,  out  of  the  allegiance 
of  the  King  of  Great  Britain,  and  within  the  allegiance  of  a  foreign  power." 

place  by  the  minister,"  &e.  By  s.  2,  "  every  such  letter  of  attorney  or  will  shall 
contain  the  name  of  the  ship  to  which  the  person  granting  the  same  last  belonged,  the 
residetice,  profession,  or  business  of  the  person  in  whose  favour  it  is  made,  and  the 
day  of  the  month  and  place  where  it  was  executed."  By  32  Geo.  2,  c.  34,  s.  1,  these 
provisions  are  extended  to  marines  ;  and  by  s.  2,  "  No  letter  of  attorney  or  order  made 
by  any  petty  officer,  seaman,  maiine,  &c.  discharged  from  the  service  of  His  Majesty 
shall  be  good  and  valid,  for  receiving  wages,  prize-money,  or  other  allowances  of  money 
due  for  such  service,  unless  attested  by  a  clerk  of  the  treasurer  of  the  navy,"  &c. 

{ay  Vid.  Turtle  v.  Harhuell,  6  T.  R.  426. 

((1)2  Vide  3Iaria  v.  Hall,  2  B.  &  P.  236.  S.  C.  1  Taunt.  33.  Eex  v.  Depaido,  1  Taunt. 
26.     Ba::eU  v.  iMei/cr,  4  Taunt.  824,  834. 


838  SPARENBURGH    I'.  BANNATYNE  1  BOS.  &  PUL  164 

Replication.     To  the  first  Plea,  joinder  in  issue. 

To  the  2(1.  Protesting  that  the  said  Plea,  and  the  matters  thorein  contained,  in 
manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not  siitticienl  in  law 
to  bar  the  Plaintiff  from  having  and  maintaiin'ng  his  aforesaid  action  against  the 
Defendant:  nevertheless,  for  replication  in  this  behjilf  the  Plaintiff  saith,  That  he, 
befoie  the  making  the  said  several  promises  and  undertakings  of  the  Defendant,  iti  the 
said  declaration  mentioned,  to  wit,  on,  &c.  was  a  prisoner  of  war,  in  cnstody  of  the 
forces  of  our  Lord  the  King,  in  parts  beyond  the  seas,  to  wit,  at  the  island  of  Saint 
Helena,  to  wit,  at,  &e.  and  Ijeing  such  prisoner  as  aforesaid,  he  the  Plaintiff  then  and 
there  was,  by  and  with  the  consent  and  peinii.ssion  of  the  commanding  otiicer  of  [164] 
the  forces  of  our  said  Lord  the  King,  at  the  island  of  Saint  Helena  aforesaid,  liiie<i, 
employed,  and  relained  by  the  Defendant  to  serve  as  a  seaman  and  mariner  in  and  on 
board  the  said  ship  or  vessel  called  the  "Caledonia,"  on  his  retainer,  and  at  his  special 
instance  and  request;  and  he  the  Plaintiff  did  then  and  there  serve  as  such  seaman  or 
mariner  in  and  on  board  such  ship  or  vessel  on  a  certain  voyage  whereon  the  said 
ship  01'  vessel  was  then  bound,  to  wit,  from  the  island  of  Saint  Helena  aforesaid,  to  the 
port  of  London  aforesaid,  to  wit,  at,  &c.  Witbr)iit  this,  that  he  the  Plaintiff,  at  the 
time  of  suing  forth  the  original  writ  of  him  the  Plaintiff,  was,  or  at  any  time  hitherto 
hath  been,  an  enemy  of  our  said  Lord  the  King,  adhering  to  the  persons  exercising  the 
powers  of  government  in  Holland,  and  so  being  enemies  of  our  said  Lord  the  King, 
as  in  and  by  the  said  plea  is  above  alleged.  And  this  he  is  ready  to  verify  : 
wherefore,  &e. 

To  the  3d  Plea.    Inducement  and  traverse,  the  same  as  to  the  id. 

Rejoinder.     Tendering  issue  on  the  traverses. 

Surrejoinder.     Joinder  in  both  issues. 

This  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  Sittings  after  last  Trinity 
term,  when  it  appeared  in  evidence,  that  the  Plaintiff,  being  a  native  of  Oldenbuigh 
in  German}',  was  taken  prisoner  at  the  Cape  of  Good  Hope,  be  then  serving  as  a  sailor 
in  the  Dtitch  fleet  under  Admiral  Lucas  ;  that  he  was  sent  from  the  Cape  to  Saint 
Helena,  in  a  British  frigate,  as  a  prisoner  of  war,  and  was  there  put  on  board  the 
"Caledonia,"  a  British  merchantman,  then  in  great  want  of  hands,  by  order  of  the 
governor  of  the  place,  that  during  the  voyage  from  Saint  Helena  to  England  he  was 
treated  like  the  rest  of  the  crew,  and  did  his  duty  to  the  satisfaction  of  the  captain, 
the  Defendant  in  the  action  ;  that  on  his  arrival  here,  he  was  taken  over  to  the 
commissary  with  the  other  prisoners  taken  on  board  the  Dutch  fleet,  and  was  at  the 
time  of  the  action  brought  in  custody  as  a  prisoner  of  war.  Verdict  for  the 
Plaintiff,  lUI. 

Shepherd  and  Heywood  Serjts.  on  a  former  day,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial  be  had  ;  which  was  granted 
by  the  Couit,  after  some  hesitation. 

Marshall  Serjt.  now  shewed  cause.  First,  the  Plaintiff  being  a  German  born  is  not 
an  alien  enemy  within  the  legal  acceptation  of  the  term.  Though  there  is  no  exact 
definition  of  alien  enemy  in  any  of  the  text  writers,  yet  all  the  entries  describe  him 
in  the  same  way.  Alienigena  natus  in  regno  Francia;  in  com.  de  B.  sub  [165]  ligeantia 
adversarii  domini  regis  Anglia;,  de  Francia,  de  patre  et  matre  inimicis  ipsius  domiid 
regis  Angliiv,  et  eidem  adversario  suo  adherentibus  oriundus,  &c.  Rast.  252. 
3  Instructor  Cler.  16.  That  the  place  of  birth  is  material  appears  from  3  Salk.  28. 
Comb.  212,  and  Carter,  48  and  191,  in  which  last  case  it  was  objected,  that  the 
general  averment  of  the  Plaintiff's  birth  in  the  United  Provinces  was  not  sufficient, 
because  there  might  be  some  place  in  those  countries  not  under  the  jurisdiction  of  the 
King's  enemies.  Secondly,  Supposing  the  Pliintiff  a  native  of  Holland,  and  taken 
in  actual  hostility  to  this  country,  yet  under  the  circumstances  of  the  case  he  is 
entitled  to  recover.  Having  entered  into  a  contract  with  the  license  of  the  King's 
officer,  that  license  may  be  presumed  to  have  been  given  with  the  King's  pertnission  ; 
and  a  license  to  contract,  necessarily  imt^lies  a  license  to  sue.  The  i)lea  of  alien  enemy 
is  not  now  favourerl  by  the  courts.  Formerly  an  alien  enemy  was  disqualified  in 
all  cases,  and  his  goods  might  be  seized  ;  the  reason  given  was,  that  his  propertj'  was 
forfeited  as  a  reprisal  for  the  damage  committed  by  the  enemy.  Gilb.  H.  C.  P.  205 
The  reason  at  this  day  for  the  disability  of  an  enemy  is,  that  he  shall  not  recover  effects 
which,  being  carried  from  hence,  may  eiuich  his  country:  and  it  has  been  holden, 
that  the  subject  of  a  power  at  war,  who  came  here  before  the  war  broke  out,  or  who 
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comes  here  even  in  time  of  war,  with  the  King's  permission,  may  maintain  an  action. 
JFells  V.  Williams,  1  Salk.  46.  Lord  Raym.  282.  The  disability  is  now  confined  to 
two  eases,  viz.  where  the  right  sued  for  is  acquired  in  actual  hostility,  Anthon  v. 
Fisher,  Dcugl.  649,  n.  ;  and  where  the  Plaintiff  being  an  alien  enemy  is  resident  in  the 
enemy's  country.  Brandon  v.  A^esbit,  6  T.  R.  23.  Bris/ow  v.  Towers,  6  Term  Rep.  35. 
Thirdlj^  This  defence  is  founded  on  an  idea  of  a  right  in  the  conqueror  to  reduce  his 
prisoners  to  slavery,  which  is  contrary  to  the  law  of  nations.  If  the  commanding 
officer  may  compel  the  prisoners  to  labour,  and  subject  them  to  punishment  for  dis- 
obedience of  orders,  there  is  nothing  to  prevent  his  selling  them  for  slaves.  Among 
barbarous  nations  prisoners  of  war  are  put  to  death  with  cruelty;  in  a  more  advanced 
state  they  are  sold  for  slaves  ;  among  civilized  nations  both  are  disavowed,  and  their 
peisons  are  only  confined,  till  lansomed  or  exchanged.  Grotius  de  Jure  Belli  ac  Pacis, 
1.  3,  c.  7,  s.  9.  If  it  be  said  that  che  Plaintiff  has  made  himself  ati  enemy  by  his  own 
act,  the  answer  is,  that  a  person  who  owes  no  natural  allegiance  to  the  power  at  war 
with  us,  may  by  his  own  acts  cease  to  be  an  enemy  and  become  [166]  a  fiiend  ;  his 
character  of  enemy  continuing  no  longer  than  while  he  adheres  to  the  enemies  of 
the  King. 

Shepherd  and  Heywood  Serjts.  in  support  of  the  rule.  Notwithstanding  the 
language  of  the  entries,  there  is  no  ground  afforded  by  any  of  the  text  writers  for 
supposing  that  the  disability  of  an  alieti  depends  upon  his  birth.  In  Co.  Litt.  129  b. 
an  alien  enemy  is  spoken  of  as  "a  subject  to  one  that  is  an  enemy  to  the  King,"  not 
as  a  native  of  the  country  at  war.  Nor  in  the  following  books,  Theloall's  Dig.  1.  1, 
c.  4.  1  Black.  Com.  372.  Terms  de  la  Ley,  36.  Post.  C.  L.  18.5.  H.  P.  C.  164, 
which  treat  of  an  alien  enemy,  is  any  mention  made  of  birth.  It  is  true  that  birth 
raises  and  perpetuates  the  character  of  alien  enemy  ;  for  by  the  law  of  England 
allegiance  always  follows  the  person  ;  and  if  by  the  law  of  any  other  country  the 
party  could  rid  himself  of  his  allegiance  by  his  own  act,  it;  ought  to  be  replied  that 
he  had  done  so.  The  circumstance  of  birth  however  is  no  farther  material  than  as  it  is 
one  of  the  cases  which  constitute  alien  enemy,  and  even  that  is  not  decisive  ;  for  Lord 
Holt  says  that  a  person  may  be  born  in  a  country  at  enmity  with  us,  and  yet  infra 
ligeantiam  Angliie  ;  and  he  instances  the  attendants  of  an  ambassador.  Comb.  212. 
Now  the  present  Plaintiff',  when  he  accepted  a  commission  from  the  Dutch  govern- 
ment, (for  the  commission  of  the  ship  is  his  commission,)  became  a  subject  of  Holland, 
owed  allegiance  to  Holland,  and  was  liable  to  be  prosecuted  for  the  breach  of  it  as  a 
traitor.  If  then  the  Plaintiff  ever  became  a  subject  of  Holland,  the  next  question  is, 
how  far  that  character  has  been  altered  by  subsequent  events?  A  prisoner  at  war 
must  be  considered  as  much  the  subject  of  the  country  from  which  he  was  taken, 
as  when  he  was  in  actual  sei-vice ;  and  his  detention  is  justified  on  no  other  principle 
than  that  of  preventing  such  country  from  having  the  benefit  of  his  service  again.  If 
he  be  released,  he  will  become  sui  juris,  and  may  put  off  the  temporary  allegiance 
which  he  owed  to  the  country  under  which  he  served  :  but  the  period  is  not  arrived 
at  which  the  present  Plaintiff'  is  become  sui  juris.  The  conqueror  might  have  slain 
him  in  battle  :  now  the  mercy  of  the  conqueror  has  not  changed  his  character  ;  but  it 
continues  the  same  in  prison,  as  when  no  mercy  had  been  extended  to  him.  The 
Plaintiff  is  not  treated  as  a  neutral  in  this  country,  nor  does  that  character  attach 
while  he  continues  a  prisoner :  if  he  endeavoured  to  escape  and  was  shot  in  the 
attempt,  the  soldier  shooting  him  would  not  be  tried  by  the  municipal  law.  He  is 
confined  and  fed  like  any  of  [167]  the  other  Dutch  prisoners.  Indeed  it  is  said, 
Vattel,  1.  3,  c.  1.5,  s.  230,  that  "  volunteers  taken  by  the  enemy  are  treated  as  if  pait 
of  the  army  in  which  they  fight."  The  reason  why  no  other  plea  is  to  be  found  in 
the  entries  than  that  of  alien  enemy  nee,  is  because  no  other  person  coming  under  the 
description  of  alien  enemy  could  be  resident  here.  If  an  action  be  brought  by  a 
native  of  an  hostile  state,  the  Defendant  may  plead  alien  enemy  on  the  discovery  of 
the  Plaintiff's  birth  :  but  any  other  alien  becomes  sui  jmis  by  residence,  except  in  the 
present  case  of  a  prisoner  at  war.  The  only  remaining  question  relates  to  the  license 
of  the  officer.  The  act  of  an  individual  can  no  more  remove  the  disability  of  an 
alien  enemy  to  contract,  than  it  can  create  the  character  of  alien  enemy.  Bro.  Abr. 
Denizen,  pi.  20.  Unless  this  were  so,  any  Englishman  by  contracting  with  an  alien 
enemy  might  relieve  him  from  that  character  :  but  license  is  an  act  of  state.  Besides, 
if  license  is  to  be  relied  on,  it  should  have  been  pleaded,  7  Mod.  150.  1  Ld.  Raym. 
282.     In  Brandon  v.  Neshitt,  6  T.  R.  23,  there  were  two  pleas  exactly  similar  to  the 
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second  and  third  in  the  present  case,  and  though  they  were  demurred  to,  the  Defendant 
had  judgment. 

EvKK  Gh.  J.  The  question  is,  Whether  on  the  eviilence  produced  in  this  case  the 
Plaituitr  is  to  be  considered  as  an  alien  enemy  at  the  time  when  the  writ  issued?  If 
he  must  })e  so  considered,  I  take  it  to  be  a  necessary  consefiuence  that,  this  action 
must  fail.  The  fact  is,  that  this  man,  being  a  native  of  some  part  of  Germany,  and 
therefore  a  neutral  by  birth,  was  found  on  bcjard  a  ship  belonging  to  the  enemies  of 
this  country,  and  was  captured  in  actual  hostility.  What  then  is  his  sitimtion? 
Having  been  taken  in  the  act  of  hostility,  he  is  either  a  pirate,  or  quoad  that  act  of 
hostility  a  subject  of  the  prince  or  power  under  whose  commission  he  acted.  No 
doubt,  this  man  being  a  neutral  by  birth  committed  an  act  of  hostility  against  this 
country,  under  a  commission  from  a  state  at  war  with  this  country.  So  far  I  take 
to  be  clear.  I  therefore  go  a  great  way  with  the  Defendant's  counsel,  who  have 
argued  that  at  this  day  the  form  of  the  plea  of  alien  enemy,  which  states  the  p.irty 
to  be  alien  enemy  born,  is  not  absolutely  necessary  to  be  adhered  to  in  exclusion  of 
every  other  case  of  enmity.  In  the  course  of  the  argument  we  have  had  many  reasons 
and  authorities  adduced  tn  shew,  that  if  a  rnan  is  really  to  be  considered  as  alien 
enemy,  though  not  a  native  of  the  country  at  war,  he  is  so  to  be  considered  as  to  all 
the  con-[168]-sequence3  which  apply  to  alien  enemy  by  birth.  But  here  the  Plaintiff 
became  an  enemy  in  consequence  of  having  participated  in  one  single  act  of  hostility. 
Now  suppose  it  had  been  ttie  pleasure  of  this  state  to  shew  him  favour.  Suppose  this 
had  been  said,  "You  are  a  neutral,  and  perhaps  have  been  drawn  into  the  act  in  which 
you  were  engaged  :  you  are  at  liberty  to  return  to  your  own  country,  or  you  may  remain 
here,  as  you  are  the  subject  of  a  prince  in  amity  with  us."  It  has  been  admitted  in 
argument,  that  as  soon  as  he  should  become  sui  juris,  the  character  of  enemy  would 
be  purged.  If  then  the  Crown  had  not  thought  fit  to  hold  the  Plaintiff  prisoner  at 
war,  he  could  not  have  been  considered  as  sustaining  the  character  of  enemy,  but 
would  have  been  treated  as  the  subject  of  a  state  in  aniily  with  this  country.  The 
difficulty  of  the  case,  if  there  be  dithcnlt y,  arises  from  the  Plaintiff  having  been  detained 
as  prisoner  at  war  :  it  has  been  contended  that  if,  at  the  moment  of  capture,  he  was 
alien  enemy,  that  character  must  continue  till  he  ceases  to  be  prisoner  at  war.  That 
part  of  the  argument  I  never  was  satisfied  with  ;  I  cannot  deny  that  he  was  captured 
as  alien  enemy  ;  at  that  moment  he  was  so  :  but  how  came  he  to  be  so?  Not  in  con- 
sequence of  any  permanent  character  of  enemy,  but  because  he  had  joined  in  one  act 
of  hostility,  for  which  act  he  is  not,  according  to  the  rigour  of  antient  war,  put 
to  the  sword,  or  delivered  into  the  hands  of  the  individual  who  took  him  prisoner,  to 
be  kept  piisoner  by  him,  till  he  should  receive  the  ransom  ;  but  he  remains  in  the 
hands  of  the  King  till  he  is  ransomed  by  an  exchange  for  the  benefit  of  the  state, 
or  set  at  liberty  by  the  King's  command.  But  how  does  this  tend  to  fix  on  him 
the  permanent  character  of  an  alien  enemy  ?  That  character  arises  from  the  party 
being  under  the  allegiance  of  the  state  at  war  with  us ;  the  allegiance  being 
permanent,  the  character  is  permanent,  and  on  that  ground  he  is  alien  enemy, 
whether  in  or  out  of  prison.  But  a  neutral,  whether  in  or  out  of  prison,  cannot, 
for  that  reason,  be  an  alien  enemy  ;  he  can  be  alien  enemy  only  with  respect  to 
what  he  is  doing  under  a  local  or  temporary  allegiance  to  a  power  at  war  with  us. 
When  the  allegiance  determines,  the  character  determines.  He  can  have  no  fixed 
character  of  alien  enemy  who  owes  no  fixed  allegiance  to  our  enemy,  and  has 
ceased  to  be  in  hostility  against  us  ;  it  being  only  in  respect  of  his  being  in  a  state 
of  actual  hostility  that  he  was  even  for  a  time  an  enemy  at  all.  As  a  prisoner  of 
war,  how  does  he  differ  from  any  [169]  other  individual  who  is  in  custody  for 
an  offence  which  he  has  committed,  and  for  which  he  is  answerable?  Captain 
Vaughan  (a)  was  not  an  alien  enemy,  but  being  a  natural  born  subject  of  this  realm,  he 
became  a  traitor;  for  that  he  was  put  in  piison,  for  that  he  answered,  and  with  his 
life.  But  it  was  for  that  act  of  hostility  merely.  With  regard  to  his  character  of  a 
subject,  he  remainei),  till  the  moment  of  his  execution,  as  if  that  act  had  never  been 
committed.  There  is  very  little  light  to  be  procured  from  our  books,  to  assist  us  in 
our  inquiry,  how  far  a  neutral  joining  in  an  act  of  hostility  is  to  be  considered  as 
having  acquired  the  character  of  alien  enemy.  The  subject  was  indirectly  discussed 
in  the  case  of  Captain  Vaughan  to  which  I  have  alluded.     He  was  charged  in  the 

(a)  5  State  Trials,  p.  17,  No.  162. 
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indictment  (a)>  with  adhering  to  the  King's  enemies,  by  cruising  cum  subditis  Gallieis  ; 
the  fact  was,  that  many  of  his  crew  were  not  natural  born  subjects  of  the  French  King, 
but  Hollanders.  It  was  made  a  question  whether  the  Hollanders  could  be  called 
subditi  Gallici ;  and  though  the  point  was  not  authoritatively  decided,  because  some 
of  the  crew  were  certainly  French,  which  was  sufficient  to  support  the  indictment,  yet 
it  was  held  by  Holt  Ch.  J.  and  agreed  to  by  the  rest  of  the  Court,  that  the  Hollanders 
by  accepting  a  commission  from  the  French  King  became  subditi  Gallici  and  so 
remained,  during  the  continuance  of  their  service,  in  a  state  of  qualified  subjection, 
arising  out  of  the  service  and  determining  with  it.  This,  had  it  been  the  very  point  in 
judgment,  would  have  gone  a  great  way  towards  deciding  the  present  question.  The 
commission  under  which  the  Plaintiff,  being  a  German,  acted,  was  put  an  end  to  by 
the  capture  of  the  frigate  in  which  he  was.  After  that  time  he  had  no  opportunity 
of  continuing  in  the  service  of  the  State  of  Holland;  and  his  temporary  character  of 
alien  enemy  ceased  and  determined  with  the  authority  under  which  he  acted.  Captain 
I'aughan's  case,  as  far  as  it  goes,  draws  a  line,  and  fairly  marks  out  when  that  character 
begins,  and  when  it  shall  end.  I  am  of  opinion  that  it  is  determined  by  the  very 
nature  of  the  subject,  and  being  so  determined,  why  should  we  desire  to  enlarge  the 
disability  of  the  Plaintiff,  or  continue  it,  until  the  war  is  concluded  ?  Why,  but  in 
order  to  let  in  one  of  the  harshest,  one  of  the  most  impolitic,  nay  immoral  defences 
that  ever  was  set  up  in  a  court  of  justice?  This  man,  whether  he  was  under  a  safe 
conduct  or  not,  did  his  duty  faithfully,  and  was  duly  approved  of  by  the  officer  of  the 
"Caledonia."  That  ship  was  in  such  distress,  that  she  was,  as  it  appeared  at  the  trial, 
under  the  neces-[170]-sity  of  taking  in  more  hands  at  Lisbon,  and  probably  would 
have  been  lost  without  such  assistance  as  was  afforded  by  the  Plaintiff.  He  now  only 
asks  for  a  moderate  reward,  and  is  paid  with  a  plea  of  alien  enemy.  This  is  certainly 
one  of  the  hardest  cases  I  ever  knew,  and  I  think  we  ought  to  lean  against  it.  And 
if  a  distinction  is  to  be  found  between  the  permanent  character  of  alien  enemy,  to 
which  the  courts  of  justice  cannot  give  protection,  and  the  temporary  character,  we 
shall  readily  adopt  it.  As  to  the  ground  of  policy  which  has  been  taken  in  argument 
for  the  Defendant,  namely,  that  a  benefit  would  result  to  the  enemy  from  the  Plaintiff's 
recovering;  it  is  a  policy,  perhaps  doubtful,  certainly  remote,  and  which  I  do  not 
hold  to  be  satisfactory.  I  take  the  true  ground  upon  which  the  plea  of  alien  enemy 
has  been  allowed  is,  that  a  man,  professing  himself  hostile  to  this  country,  and  in  a 
state  of  war  with  it,  cannot  be  heard  if  he  sue  for  the  benefit  and  protection  of  our 
laws  in  the  courts  of  this  country.  We  do  not  allow  even  our  own  subjects  to  demand 
the  benefit  of  the  law  in  our  courts,  if  they  refuse  to  submit  to  the  law  and  the  juris- 
diction of  our  courts.  Such  is  the  case  of  an  outlaw.  Modern  civilization  has  intro- 
duced great  qualifications  to  soften  the  rigours  of  war ;  and  allows  a  degree  of 
intercourse  with  enemies,  and  particularly  with  prisoners  of  war,  which  can  hardly  be 
carried  on  without  the  assistance  of  our  courts  of  justice.  It  is  not  therefore  good 
policy  to  encourage  these  strict  notions,  which  are  insisted  on  contrary  to  morality 
and  public  convenience.  As  the  real  justice  of  the  case  is  with  the  verdict,  and  a  legal 
distinction  to  exclude  this  unworthy  defence  can  fairly  be  maintained,  I  think  no  new 
trial  should  be  granted. 

Heath  J.  I  am  quite  of  the  same  opinion  with  my  Lord,  and  I  am  glad  that  some 
legal  ground  can  be  found,  on  which  we  may  repel  this  dishonest  defence.  I  will  first 
consider.  Whether  in  a  plea  of  alien  enemy,  it  is  necessary  to  state  that  the  Plaintiff 
is  alien  enemy  by  birth  ?  The  forms  of  pleading  have  always  been  considered  as 
strong  evidence  of  the  law,  and  it  is  said  that  they  all  aver  that  the  party  was  born 
in  the  country  at  war  with  us.  But  I  observe  that  in  4  Mod.  405,  where  the  plea 
was  "alienigena  in  regno  Francia;  sub  ligeantia  adversarii  domini  regis,  &c.  oriundus," 
exception  was  taken  on  demurrer  that  it  ought  to  have  been  natus,  and  some  pre- 
cedents being  cited  out  of  Rastall,  where  the  word  "  natus  "  was  supplied  by  "oriundus," 
the  plea  was  held  good.  Next  as  to  the  general  question,  the  pleas  state  that  the 
[171]  Plaintiff  was  adhering  to  the  King's  enemies ;  they  must  be  proved  in  all  their 
parts  ;  but  a  prisoner  at  war  is  not  adhering  to  the  King's  enemies,  for  he  is  here 
under  protection  from  the  King.  If  he  conspires  against  the  life  of  the  King,  it  is 
high  treason  (a)^ ;  if  he  is  killed,  it  is  murder ;  he  does  not  therefore  stand  in  the  same 

(ay  See  6  State  Trials,  Appendix. 

{of-  Peter  Moliereo,  a  French  prisoner,  was  indicted  for  privately  stealing  in  a 
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situation  as  when  in  a  stiite  of  actual  hostility.  It  has  been  said,  that  a  prisoner  at 
war  cannot  contract ;  his  case  would  be  hard  indeed  if  that  were  true.  Officers  on 
their  parole  must  subsist  like  other  men  of  their  own  rank  ;  but  according  to  such 
doctrine  they  must  starve;  for  they  coulii  gain  no  credit  if  deprived  of  the  power  of 
suing  for  their  own  debts.  It  has  also  been  urge<l,  that  if  the  Plaintiff  was  under  a 
protection,  that  circumstances  ought  to  iiave  been  pleaded,  and  this  is  true  of  a  formal 
protection  under  the  great  seal ;  but  there  may  be  a  protection  arising  from  situation, 
which  need  not  be  pleaded.  If  a  prisoner  of  war  is  in  confinement,  he  is  protected  as 
to  his  person  ;  if  he  is  on  his  pirole,  he  requires  further  protection  than  what  relates 
merely  to  his  person.  The  contract  in  question  was  made  by  the  permission  of  the 
King's  officer,  and  therefoie  by  the  licence  of  the  King,  under  whose  authority  the 
officer  may  be  presumed  to  have  acted.  I  will  add  one  case  to  shew  that  a  prisoner  at 
war  may  sue  and  be  sued.  The  son  of  the  celebrated  Mississippi  Law  was  bi'ought  over 
here  as  a  prisoner  at  war,  and  being  on  his  parole  was  arrested  for  10,0001.  by  the 
executor  of  a  creditor,  who  swore  that  he  was  indebted  as  appeared  by  the  testator's 
books ;  he  was  discharged  however,  not  because  he  was  a  prisoner  at  war,  but  because 
the  executor  had  not  inserted  in  his  attidavit  that  he  was  indebted  "as  be  believed." 
If  a  prisoner  of  war  can  be  sued,  there  is  no  reason  why  he  should  not  sue.  How  is 
it  with  felons?  They  may  be  charged  in  execution,  and  yet  their  bodies  are  at  the 
King's  disposal.  For  these  reasons  I  think  the  Plaintiff,  being  a  prisoner  at  war  at 
the  time  of  making  the  contract,  may  maintain  an  action  on  that  contract,  and  is 
protected  by  law. 

liOOKE  J.  This  question  does  not  come  before  us  upon  demurrer,  but  on  the 
single  point  whether  the  issue  is  rightly  found.  The  defence  has  no  foundation  in 
conscience,  in  justice,  or  in  public  policy,  and  I  do  not  feel  disposed  to  assist  it.  An 
enemy  under  the  King's  protection  may  sue  or  be  sued  :  that  cannot  be  doubted.  A 
prisoner  at  war  is,  to  certain  puiposes,  under  the  King's  protection,  and  there  are 
many  cases  where  he  can  maintain  an  action.  I  will  suppose  that  an  officer  of  high 
rank  on  his  [172]  parole  is  possessed  of  a  ring  or  a  jewel  of  great  value,  on  which  he 
wants  to  raise  money,  and  that  a  tradesman  is  so  dishonest  as  to  receive  it  from  him, 
and  refuse  either  to  advance  the  money  or  return  the  pleilge.  Surely  the  Court 
would  say  that  he  might  recover  his  ring  or  his  jewel  from  the  tradesman.  The 
present  Plaintiff  has  in  fact  dotie  much  the  same  thing.  Under  the  licence  of  the 
King's  officer  he  pledged  his  labour  at  St.  Helena,  in  order  to  procure  a  more  comfort- 
able subsistence.  Accordingly  he  worked  his  way  over,  and  earned  a  reasonable  com- 
pensation. That  being  the  case,  I  see  no  reason  why  he  should  not  recover,  even  if 
he  were  alien  enemy  born.  But  as  my  Lord  has  not  thought  proper  to  go  so  far,  I 
speak  to  that  point  with  diffidence;  and  shall  rather  avail  myself  of  the  distinction 
which  has  been  drawn  between  the  temporary  and  permanent  character  of  alien 
enemy  ;  laying  in  a  claim  however,  to  say,  at  any  future  day,  that  a  person  in  the 
situation  of  the  Plaintiff  is  like  the  officer  who  pledges  his  jewel;  for  this  contract 
was  made  under  the  licence  of  those  who  had  authority  to  license  the  contracting 
party. 

Rule  discharged. 

RoTHWELL  V.  Cooke.     Nov.  27th,  1797. 

In  an  insurance  on  a  ship  at  and  from  Hull  to  Bilboa,  warranted  to  depart  from 
England  with  convoy,  the  voyages  from  Hull  to  Portsmouth  where  she  meets  with 
convoy,  and  from  thence  to  Bilboa,  may  be  considered  as  distinct,  and  in  case  of  a 
loss  between  the  two  latter  places,  an  apportionment  and  return  of  premium  may 
be  demanded  (o). 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  "Manning"  at  and  from 
Hull  to  Bilboa,  warranted  to  depart  from  England  with  convoy  :  the  declaration  also 
contained  a  count  for  money  had  and  received. 

jeweller's  shop.     Sir  Michael  Foster  thought  it  improper  to  proceed  capitally  against 
him  upon  a  local  statute,  and  directed  the  jury  to  acquit  him  of  privately  stealing, 
but  to  find  him  guilty  of  simple  larceny.     Fost.  188. 
(o)  Vide  Pensm  v.  Lee,  2  B.  &  P.  330. 
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The  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  Sittings  after  last  Easter 
term,  when  it  appeared  in  evidence  that  the  ship  sailed  from  Hull  to  Portsmouth,  and 
from  thence  departed  with  a  convoy,  which,  not  being  direct  for  Bilboa,  she  afterwards 
lefc,  and  was  captured  ;  on  this  evidence  the  Plaintiff  would  have  been  nonsuited  ;  but 
on  his  counsel  insisting  that  he  was  entitled  to  a  verdict  for  the  premium,  which  had 
not  been  returned,  under  the  count  for  money  had  and  received,  a  verdict  passed  for 
the  Plaintiff  for  the  whole  premium. 

To  set  aside  this  verdict  and  enter  a  nonsuit,  a  rule  nisi  was  obtained  by  the 
Defendant  in  Trinity  terra  last,  on  the  ground  of  the  risk  having  commenced. 

Le  Blanc  Serjt.  in  the  same  terra  shewed  cause.  I  contend  that  there  were  two 
risks  ;  one  from  Hull  to  the  place  where  the  convoy  was  to  be  met  with,  and  another 
from  thence  to  the  port  of  [173]  discharge.  In  Stevenson  v.  Snoiv,  3  Burr.  1237,  1  Bl. 
315,  318,  the  jjreraium  was  apportioned  on  this  ground.  In  that  case,  though  a  usage 
was  found  by  the  jury,  yet  it  was  disclaimed  by  the  Court  as  the  foundation  of  their 
opinion.  Lord  Mansfield  said,  in  the  case  of  Lo7ig  v.  Allen,  Park.  390.  "  My  opinion 
has  been  to  divide  the  risks."  The  doctrine  of  these  cases  was  attempted  to  be  con- 
troverted when  this  rule  was  first  granted  by  the  three  cases  of  Tyriey.  Fletcher,  Cowp. 
666.  Loraine  v.  Tomlinson,  Doug.  585,  and  Berinon  v.  Woodhridge,  Doug.  781.  The 
first  of  these  is  distinguishable  from  the  present  as  having  been  an  insurance  for  a  term 
of  twelve  months,  and  the  ship  capturerl  at  the  end  of  two ;  the  Court  there  recog- 
nised the  case  of  Stevenson  v.  Snoio,  but  thought  the  case  under  their  consideration  not 
within  its  principle.  The  second  was  also  an  insurance  for  time ;  in  such  cases  there 
can  be  no  division  of  risk,  for  if  the  principle  were  once  admitted,  no  line  could  be 
drawn  ;  since  if  the  premium  were  apportioned  for  each  month,  it  might  as  well  be 
apportioned  for  each  week  or  each  day.  The  third,  which  was  a  policy  at  and  from 
Honfleur  to  the  coast  of  Angola,  during  the  stay  and  trade  there,  at  and  from  thence 
to  St.  Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur,  was  decided  on  the 
ground  of  the  risk  having  been  considered  by  the  parties,  as  one  entire  risk  and  not 
divisible,  especially  as  there  was  no  contingency  mentioned  on  the  happening  of  which 
the  insurance  could  be  put  an  end  to.  Stevenson  v.  Snow  was  also  recognised  in  that 
case.  Here  two  voyages  are  imported  on  the  face  of  the  policy ;  the  risks  are  of 
different  natures,  one  being  without  convoy,  the  other  with.  If  this  were  not  the  case, 
the  going  into  a  particular  port,  as  Portsmouth,  would  be  a  deviation  from  the 
original  voyage  from  Hull  to  Bilboa. 

Shepherd  Serjt.  in  support  of  the  rule.  Two  cases  have  been  relied  on.  Long  v. 
Allen  and  Sterensmi  v.  Snmv.  In  the  first  an  express  usage  was  found  by  the  jury, 
which  must  have  been  supposed  to  have  been  known  to  the  parties,  and  therefore 
incorporated  into  the  contract.  In  the  latter  also  a  usage  was  found  by  the  jury  ;  and 
though  the  Court  rejected  it  for  uncertainty,  yet  Lord  Mansfield  says,  in  Ti/riev.  Fletcher 
that  "  they  argued  from  it  that  there  being  such  a  custom  plainly  shewed  the  general 
sense  of  merchants  as  to  the  propriety  of  returning  a  part  of  the  premium  in  such 
cases."  The  principle  of  the  cases  of  policies  for  time  does  not  differ  from  the 
present ;  and  Lord  Mansfield  says,  in  Bernwn  v.  Woodbridge,  "  if  you  could  apportion 
the  premium  in  any  case,  it  [174]  would  be  in  insurances  upon  time."  On  the  face 
of  this  policy  there  are  not  two  voyages,  unless  it  be  considered  as  a  general  rule  that 
there  are  two  voyages  wherever  the  convoy  is  not  appointed  at  the  port  of  loading. 

Eyre  Ch.  J.  We  will  consider  of  this  case.  Either  the  voyage  insured  is  to  be 
considered  as  in  effect  two  voyages  with  two  distinct  premiums,  or  one  voyage  only 
with  one  premium.  Supposing  there  were  two  voyages ;  if  the  ship  had  been  lost 
on  the  first,  there  ought  to  be  a  return  of  premium  upon  the  second  ;  but  I  cannot 
think  that  in  such  a  case  a  return  would  have  been  demanded.  Bermon  v.  JVoodbridge 
is  very  strong  against  two  voyages;  the  outward  bound  voyage  might  there  have  been 
considered  as  a  distinct  risk ;  and  if  it  was  there  thought  that  no  return  should  be 
made,  it  shakes  the  principle  of  Stevenson,  v.  Snow.  Before  we  decide  in  favour  of 
a  return,  we  must  see  distinctly  that  there  were  two  voyages  and  two  distinct 
premiums  consolidated  into  one. 

Heath  J.  It  is  difficult  to  reconcile  the  cases  on  principle.  One  went  on  usage  ; 
in  Stevenson  v.  Snow,  on  the  other  hand,  usage  was. disclaimed,  and  yet  the  Court  relied 
on  the  opinion  of  all  mankind,  which  is  usage. 

RoOKE  J.  As  these  contracts  are  entered  into  every  day,  we  ought  to  adhere 
to  the  decisions  on  the  point.     Where  the  Couits  have  decided  against  a  return  of 
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preroiuin,  they  have  distinguished  the  cases  from  Stevenson  v.  Snoic.  It  has  been  the 
course  of  construction  to  divide  such  a  policy  as  this  into  two  voyages.  If  the  ship 
does  not  depart  from  Portsmouth  with  convoy,  the  contract  ceases  as  to  the  latlor 
part,  though  it  remains  good  as  to  the  former.  The  word  England  here  answers  to 
the  word  Portsmouth  in  other  cases.  As  the  Courts  have  been  anxious  not  to  over- 
turn Slevinson^  v.  Snow,  I  should  be  unwilling  to  do  what  they  have  avoided.  That 
case  is  probably  considered  as  law  at  Lloyd's  coffee-house. 

Cur.  adv.  vult. 

Early  in  this  term  the  Court  recommended  the  parties  to  compromise  the  matter. 
In  consequence  of  which  it  was  not  mentioned  agaui  till  this  day,  when  the  Court 
finding  on  inquiry  that  it  had  not  been  settled, 

Eyke  Ch.  J.  said.  The  verdict  now  stands  for  the  return  of  the  whole  premium, 
and  the  question  is,  Whether  it  should  stand  for  the  whole,  for  none,  or  for  a  part? 
If  for  a  part,  I  do  not  know  how  we  are  to  settle  it ;  it  must  depend  on  there  being 
or  not  being  [175]  some  rule  to  bo  found  to  direct  us  in  making  the  decision.  Certain 
it  is,  that  if  the  ship  had  been  lust  in  coming  round  to  Portsmouth,  the  underwriters 
would  have  been  liable  ;  it  is  not  therefore  reasonable  that  they  should  have  been  so 
liable  without  retaining  a  proportion  of  the  premium.  You  should  iiKjuire  whether 
there  is  any  rate  of  premium  among  the  underwriters  from  Hull  to  Portsmouth,  and 
whether  the  premium  has  ever  been  apportioned  where  there  has  been  only  one 
insurance,  without  distinguishing  the  different  risks  in  the  policy.  If  you  can  find 
any  nde,  I  recommend  you  to  adopt  it.  But  if  you  cannot  agree,  we  think  the  whole 
premium  ought  not  to  be  returned  ;  and  therefore  the  present  verdict  must  be  set  aside, 
and  the  case  go  to  a  new  trial. 

Per  Curiam.     Rule  absolute. 

Atkinson  v.  Abraham.    Nov.  27th,  1797. 

It  is  no  ground  for  setting  aside  an  award,  that  one  of  the  Defendant's  witnesses  was 
re-examined  by  the  arbitrator  after  the  evidence  was  closed  on  both  sides,  and  the 
Plaintiff's  attorney  gone,  though  by  a  different  testimony  from  what  he  gave  at  first 
the  arbitrator's  opinion  was  iniluenced:  Uidess  such  re-e.\amination  was  brought 
about  by  the  management  of  the  Defendant's  attorney. 

Williams  Serjt.  moved  for  a  rule  to  shew  cause  why  an  award  made  in  consequence 
of  a  reference  in  an  action  of  trover  for  a  ewe  and  lamb,  at  the  last  Lent  assizes,  before 
Thompson  B.  should  not  be  set  aside. 

The  ground  of  the  application  was  this :  After  the  evidence  before  the  arbitrator 
was  closed  on  both  sides,  and  the  Plaintiff's  attorney  was  gone,  one  of  the  Defendant's 
witnesses  was  re-examined,  and  gave  a  testimony  different  from  that  which  he  had 
given  before,  and  by  which  the  arbitrator  confessed  his  judgment  was  intluenced. 

Sed  per  Eyke  Ch.  .1.  Upon  what  ground  in  law  is  it  that  the  second  examination- 
will  impeach  this  award?  This  is  clear,  that  if  the  arbitrator  thought  proper  to  ask 
the  witness  a  question  for  his  own  information  after  the  evidence  was  closed,  that 
circumstance  will  not  induce  us  to  set  aside  the  award.  If  indeed  it  appeared  that 
there  was  any  surprize  in  it ;  that  the  second  examination  had  been  brought  about 
through  the  management  of  the  Defendant's  attorney,  that  might  be  a  good  ground 
of  objection.     Besides,  this  seems  a  matter  of  too  little  consequence  to  be  opened  again. 

Per  Curiam.     Rule  refused. 

[176]     Brougiiton  v.  Martin.     Nov.  28th,  1797. 

The  Court  will  discharge  a  Defendant  out  of  custody  who  is  in  execution  at  the  suit 
of  a  Plaintiff  some  time  since  deceased,  on  whose  part  no  will  has  been  proved,  nor 
any  administration  granted,  and  whose  family,  on  notice  of  a  motion  for  the  above 
purpose,  declines  interfering  (a). 

Shepherd  Serjt.  on  a  former  day  moved  for  a  rule  to  shew  cause  why  the  Defendant 
should  not  be  discharged  out  of  custody,  on  an  affidavit,  stating  that  he  had  been 

(a)  Vide  Parkinson  v.  Horlock,  2  N.  R.  240. 
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three  years  in  execution  at  the  suit  of  Delves  Broughton  Esq.  who  died  at  Gibraltar 
sixteen  months  previous  to  this  application,  and  that  he  had  caused  a  search  to  be 
made  in  the  Commons,  the  result  of  which  was,  that  no  will  had  been  proved  there, 
nor  any  administration  fjranted. 

At  first  the  Court  doubted;  but  afterwards  granted  a  rule  nisi,  directing,  at  the 
same  time,  that  it  should  be  made  part  of  the  rule,  that  notice  of  the  present  motion 
should  be  served  on  the  attorney  of  the  Broughton  family. 

On  this  day  Shepherd  mentioned  this  matter  again,  and  cited  the  case  of  Wagstafie 
V.  Darhij,  1  Barnes,  366  ;  and  the  attorney  for  the  Broughton  family  attending  and 
informing  the  Court  that  the  relations  of  the  deceased  declined  interfering,  and  had 
not  taken  out,  and  did  not  mean  to  take  out,  letters  of  administration. 

The  Court  said  they  wanted  nothing  but  precedent  to  warrant  them  in  doing  what 
was  desired,  as  it  was  a  reasonable  thing  to  be  done  ;  and  that  as  the  Broughton  family 
had  received  notice,  and  there  was  no  probable  ground  to  suppose  that  administration 
would  be  taken  out,  they  thought  they  might  make  the 

Rule  absolute. 

Crooks,  one,  &c.  v,  Holditch.    Nov.  28th,  1797. 

Bailable  process  was  sued  out  previous  to  the  passing  of  the  37  G.  3,  c.  45,  which 
regulates  the  form  of  the  affidavit  to  hold  to  bail ;  this  process  was  renewed  four 
several  times  without  any  new  affidavit,  and  the  4th  renewal,  on  which  Defendant 
was  arrested,  was  subsequent  to  the  passing  of  the  above  act ;  and  held  no  objec- 
tion to  such  process  that  it  was  founded  on  an  affidavit  not  complying  with  the 
37  G.  3,  c.  45. 

Cockell  Serjt.  shewed  cause  against  a  rule  nisi  for  entering  a  common  appearance, 
the  affidavit  to  hold  to  bail  having  omitted  to  negative  a  tender  in  bank  notes. 

The  affidavit  was  made  on  the  10th  March  1796,  on  which  a  writ  of  attachment 
of  privilege  was  sued  out ;  but  the  Plaintiff  not  having  been  able  to  arrest  the  Defen- 
dant before  the  return  of  that  writ,  renewed  his  process  four  several  times  ;  the  last 
process  was  taken  out  after  the  passing  of  the  Bank  Act,  37  G.  3,  c.  45,  and  the 
Defendant  was  actually  arrested  on  5th  July  1797. 

Shepherd  Serjt.  in  support  of  the  rule.  It  does  not  appear  on  the  face  of  the 
process  on  which  the  Defendant  was  arrested,  that  [177]  any  former  process  had 
issued.  The  prajcipe  was  "  attachment  for  William  Crooks  Gent,  one,  &e.  against  &c. 
Oath  171.  and  upwards."  The  question  is,  Whether  a  new  affidavit  made  according 
to  the  directions  of  the  act,  was  not  necessary,  when  the  last  process  was  sued  out? 

Eyre  Ch.  J.  The  continuances  ought  to  have  been  by  alias  and  pluries  ;  and 
though  these  subsequent  writs  may,  by  mistake,  have  issued  in  the  form  of  first  process, 
yet  in  the  nature  of  the  thing,  they  must  be  considered  as  continuances.  If  the 
affidavit  was  regular  at  first,  no  new  affidavit  can  be  requisite.  We  cannot  say  that 
what  once  was  regular,  is  irregular  now,  because  an  act  of  parliament  has  intervened. 
That  act  requires,  that  with  respect  to  all  holding  to  bail  on  affidavit,  subsequent  to 
the  date  of  it,  the  affidavit  shall  express  so  and  so,  which  cannot  apply  to  regulate  the 
form  of  an  affidavit  made  before  the  passing  of  the  act.  We  must  adopt  a  construction 
which  does  not  require  impossibilities. 

Per  Curiam,  Rule  discharged. 

Francisco  v.  Gilmore.    Nov.  28tb,  1797. 

A.  captain  of  an  India  country  trader  contracts  in  India  with  B.  for  a  crew  according 
to  the  custom  of  the  country  ;  A.  arrives  in  England  with  the  crew,  and  then  makes 
a  voyage  with  them  to  the  West  Indies  and  back  again  ;  action  by  part  of  the  crew 
for  wages  due  on  the  West  India  voyage ;  and  held  on  motion  for  a  mandamus  to 
examine  witnesses  in  India,  that  the  cause  of  action  did  not  arise  in  India,  within 
13  G.  3,  c.  63,  s.  44. 

The  Defendant  was  captain  of  the  "Eliza-Anna,"  an  India  country  trader,  and  the 
Plaintiff  one  of  her  crew.  It  is  the  custom  of  the  India  country  trade  for  the  captains 
of  ships  to  contract  with  a  person  called  a  Serang  (or  captain  of  an  Indian  crew)  for  a 
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number  of  seamen,  for  whom  he  pays  the  Serang  at  a  certain  rate  per  man  per  month  ; 
the  captain  is  not  answerable  to  the  crew  for  their  wages,  but  to  the  Serang  alone,  to 
whom  the  crew  look  for  payment.  In  this  manner  the  Defendant  contracted  with  a 
Serang  at  Bengal  for  a  crew;  his  shi])  was  then  taken  up  by  the  government  of  that 
country,  and  sent  to  England  with  rice ;  having  landed  her  cargo  here,  she  was  sent 
with  troops  to  the  West  Indies,  and  from  thence  back  again  to  England  with  invalids. 
Being  again  arrived  here,  the  Plaintiff,  together  with  eighteen  other  seamen,  (juitted 
the  ship,  and  commenced  actions  against  the  Defendant  for  wages ;  to  which  he  put  in 
bail,  and  soon  after  sailed  for  India,  with  the  Serang  and  the  rest  of  the  crew  on  board. 

Shepherd  Serjt.  on  a  former  day  moved,  that  a  writ  in  the  nature  of  a  mandamus 
might  is.suein  this  cause,  directed  to  the  mayor  and  aldermen  for  the  time  being,  Ijeini; 
the  judges  of  the  mayor's  court  at  Bombay  in  the  East  Iiidie.=,  commanding  them  [178] 
the  said  mayor  and  aldermen  to  hold  a  court  for  the  examination  of  witnesses  on  the 
part  of  the  Defendant  in  this  cause,  and  for  receiving  proofs  in  this  cause  pursuant  to 
the  directions  made  in  the  13th  year  of  the  reign  of  his  present  Majesty  («)>  *"il  ^o 
perform  all  such  other  matters  and  things  as  by  the  dircclions  of  the  said  statute  are 
recpiired,  and  that  the  depositions  taken  in  manner  aforesaid  might  be  transmitted, 
under  seal  of  the  said  Court,  to  one  of  the  secondaries  of  this  honorable  Court,  and 
that  the  same  might  be  read  and  given  in  evidence  in  this  cause,  and  that  the  trial  of 
this  cause  might  be  put  off  until  after  the  return  of  the  said  writ. 

The  grounds  of  the  application  were,  that  the  contract  with  the  Serang  in  Bengal 
was  the  cause  of  action,  and  that  the  Serang  and  many  of  the  crew,  who  were  natives 
of  India,  and  resident  there,  were  material  witnesses  in  the  cause. 

The  Court  granted  a  rule  nisi,  but  directed  that  notice  should  be  given  to  the 
Solicitor  of  the  East  India  Company  of  the  situation  of  the  Plaintiff  and  the  other 
eighteen  seamen. 

Cockell  and  Marshall  Serjts.  now  shewed  for  cause  affidavits  stating  the  circumstance 
of  the  West  India  voyage,  which  had  not  been  disclosed  by  the  oiiginal  affidavits  ;  and 
that  the  action  was  brought  for  wages  earned  during  the  voyage  from  London  to  the 
West  Indies  and  back  again  ;  and  they  contended,  that  the  cause  of  action  arose  in 
London,  and  not  in  India,  and  therefore  did  not  come  within  the  meaning  of  the  act. 

Adair  Serjt.  for  the  East  Imlia  Company,  said,  that  the  Company,  on  application, 
always  relieved  the  distress  of  persons  in  the  Plaintiff's  situation,  and  not  only  those 
who  were  in  their  own  service,  but  frequently  those  left  here  by  foreign  ships. 

In  support  of  the  rule,  Adair  and  Shepherd  insisted,  that  although  the  voyage  to 
the  West  Indies  was  not  in  the  contemplation  of  the  parties  when  they  left  India,  yet 
that  as  the  Defendant  had  contracted  with  the  Serang  for  each  man  at  a  rate  per 
month,  it  was  a  general  contract,  not  limited  to  any  particular  voyage  ;  an<l  [179] 
that  the  testimony  of  the  Serang  was  indispensably  necessary  to  ascertain  whether  the 
West  India  voyage  came  within  the  contract  made  in  Bengal  or  not. 

Eyre  Ch.  J.  It  may  perhaps  be  true,  that  these  persons  were  ill-advised  in  not 
applying  to  the  East  India  Company,  who  might  have  taken  them  under  their 
protection.  If  the  Company  had  been  apprized  of  the  nature  of  their  case,  they  never 
could  have  been  treated  as  they  have  been.  As  it  is,  they  have  put  themselves  into 
the  hands  of  the  gentleman  who  conducts  their  cause  ;  and  the  question  for  our  con- 
sideration is.  Whether  the  present  application  is  such  an  one  as  we  ought  to  grant 
for  the  furtherance  of  justice?  One  of  the  affidavits  on  which  the  rule  was  granted, 
states  it  to  be  the  usage  of  the  country  trade  of  the  East  Indies  for  the  captain  to 
contract  with  a  Serang,  who  undertakes  to  provide  men  at  his  own  risk,  and  receives 

(a)  By  13  Geo.  3,  c.  63,  s.  44,  it  is  enacted,  "That  when  and  as  often  as  the  India 
Company,  or  any  person  or  persons  whatsoever,  shall  commence  and  prosecute  any 
action  or  suit  in  law  or  equity,  for  which  cause  hath  arisen  or  shall  hereafter  arise  in 
India,  against  any  other  person  or  peisons  whatsoever  in  any  of  His  Majesty's  courts 
at  Westminster,  it  shall  and  may  be  lawful  for  such  Court  respectively,  upon  motion 
then  made,  to  provide  and  award  such  writ  or  writs  in  the  nature  of  a  mandamus  or 
commission,  to  the  chief  justice  and  judges  of  the  supreme  court  of  judicature  for  the 
time  being,  or  the  judges  of  the  mayor's  court  at  Madras,  Bombay,  or  Bencoolen,  as 
the  ease  may  require,  for  the  examination  of  witnesses  as  aforesaid,  and  such  examina- 
tion being  duly  returned,  shall  be  allowed  and  read,  and  shall  be  deemed  good  and 
competent  evidence  at  any  trial  or  hearing  between  the  parties  in  such  cause  or  action." 
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the  payment  stipulated  by  the  captain.  If  this  were  such  a  contract,  founded  on 
this  usage,  it  might  be  a  contract  to  be  proved  by  evidence  in  India.  With  respect 
to  the  residence  of  the  witnesses  in  India,  I  really  thought  that  the  Serang  was  not 
only  resident  there,  but  had  never  left  it;  and  if  we  had  not  thought  so  we  never 
should  have  granted  a  rule  to  shew  cause  ;  but  now  it  turns  out,  that  he  has  not  only 
been  in  England,  but  has  lately  quitted  this  country  in  company  with  the  Defendant. 
The  affidavits  on  which  the  rule  was  obtained  did  not  inform  us,  what  the  voyage 
was  on  which  the  wages  arose  ;  we  could  not  say  with  certainty  that  it  was  even  a 
voyage  out  of  the  country  trade.  I  took  it  for  granted,  because  it  is  a  case  familiar 
to  me,  that  the  East  India  Company  bad  chartered  a  country  trader  to  come  to  England, 
and  return  to  Bengal,  which  is  not  uncommon  under  some  particular  pressure  or 
emergency.  I  thought  that  the  contract  in  question  might  have  been  conducted  in 
this  manner,  and  that  the  Serang  (always  supposing  him  to  have  been  resident  iu 
India)  was  the  only  person  who  could  give  evidence  of  it.  Little  did  I  dream  of  a 
case  in  which,  under  colour  of  a  bargain  not  unusual  respecting  country  ships,  these 
poor  men  had  been  dragged  to  the  West  Indies,  and  that  the  wages  now  sued  for 
arose  on  a  voyage  to  and  from  the  West  Indies  only.  This  part  of  the  case  was 
carefully  kept  back,  and  how  the  Defendant's  agents  could  think  themselves  at  liberty 
to  suppress  this  fact  I  am  at  a  loss  to  conceive.  It  is  possible  to  suppose  that  a 
usage  in  the  India  country  trade,  or  a  contract  made  in  India  founded  upon  that 
usage,  could  be  intended  to  extend  to  such  a  transaction  as  this,  where  the  men  have 
been  [180]  taken  to  a  different  destination  from  that  originally  in  view,  and  kidnapped, 
as  it  were,  to  the  West  Indies,  having  had  no  idea  that  such  a  voyage  was  to  be 
included  in  the  contract  made  in  Bengal  ?  As  soon  as  the  Court  is  informed  of  these 
circumstances,  it  must  see  that  it  has  not  any  jurisdiction  whatever  to  grant  the 
writ  in  question.  The  cause  of  action  did  not  arise  in  India.  The  only  ground  on 
which  we  could  put  off  the  trial  is  the  absence  of  a  material  witness;  to  do  this,  we 
must  take  the  circumstances  of  the  case  into  consideration,  and  inquire  into  the 
probability  of  the  Serang's  return  to  England  ;  but  here  we  learn  that  he  is  but  just 
departed  from  this  country  in  company  with  the  Defendant  himself,  having  been  here 
in  his  power  since  the  commencement  of  the  action.  Besides  I  much  doubt  whether 
we  should  ever  get  the  mandamus  executed  even  if  we  had  the  power  to  grant  it;  the 
Serang  is  a  mariner,  and  probably  is  gone  elsewhere  beyond  the  reach  of  those  to 
whom  we  might  direct  our  writ.  This  is  one  of  the  grossest  suppressions  of  the  real 
case  that  I  ever  saw  in  a  court  of  justice,  and  I  think  therefore  that  the  rule  should 
be  discharged  with  costs,  to  mark  the  disapprobation  of  the  Court  as  much  as  possible. 
Per  Curiam,  Rule  discharged  with  costs. 

The  King  v.  Fuller.     1797. 

[Referred  to,  Allen  v.  Flood,  [1898]  A.  C.  89.] 

In  an  indictment  on  37  Geo.  .3,  c.  70,  it  is  sufficient  to  charge  an  endeavoiu'  to  incite, 
&c.  without  specifying  the  means  employed  (6). — Under  a  charge  that  A.  endeavoured 
to  incite  B.  to  mutiny,  beirrg  a  soldier,  knowledge  of  B.'s  being  a  soldier  is  implied. 
This  word  advisedly  irr  such  a  case  is  equivalent  to  scienter. — Semb.  That  if  one 
endeavour  comprise  two  separate  offences  a  count  in  an  indictment  charging  that 
endeavour  may  contain  those  two  offences. 

Richard  Fuller  was  indicted  at  the  Old  Bailey  sessions  in  July  last,  on  37  Geo.  3, 
e.  70(a). 

(5)  Vide  Bex  v.  Biggins,  1  East,  5.  Rex  v.  Nield,  6  East,  417.  Rex  v.  Collicott, 
i  Taunt.  300.     Peake  v.  Carringtvn,  2  B.  &  B.  399. 

(a)  The  preamble  of  that  act  states,  "That  whereas  divers  wicked  and  evil  disposed 
persons,  by  the  publication  of  written  or  printed  papers,  and  by  malicious  and  advised 
speaking,  have  of  late  industriously  etrdeavoured  to  seduce  persons  serving  in  His 
Majesty's  forces  by  sea  and  land  from  their  duty  and  allegiance  to  His  Majesty,  arrd 
to  tncite  them  to  mutiny  and  disobedience;"  it  then  enacts,  "that  any  person  who 
shall  maliciously  and  advisedly  endeavour  to  seduce  any  person  or  persons  serving  in 
His  Majesty's  forces  by  sea  or  land,  from  his  or  their  duty  and  allegiance  to  His 
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The  indictnieiit  stated,  That  Richard  Fuller  being  a  wicked  and  evil  disposed 
person,  after  the  passing;  of  a  certain  act  of  parliament  made  in  37  Geo.  3,  intitled, 
"  An  act  for  the  better  prevention  [181]  and  punishment  of  attempts  to  seduce  persons 
servinjj  in  His  Majesty's  forces  by  sea  or  land,  from  their  duty  and  allegiance  to  His 
Majesty,  or  to  incite  them  to  mutiny  or  disobedience,"  and  whilst  the  said  act  continued 
and  was  in  force,  to  wit,  on,  &c.  at,  &c.  feloniously  did  maliciously  and  advisedly 
endeavour  to  seduce  Matthew  Lowe,  he  the  said  Matthew  Lowe  then  and  there  being 
a  person  serving  in  His  Majesty's  forces  by  land,  from  his  duty  and  allegiance  to  His 
said  Majesty,  contra  formam,  \-c.  contra  pacem,  &c. 

The  '2d  count  stated.  That  he  feloniously  did  maliciously  and  advisedly  endeavour 
to  incite  and  stir  up  the  said  Matthew  Lowe,  he  the  said  Matthew  Lowe  then  and 
there  being  a  person  serving  in  His  said  Majesty's  forces  by  land  as  aforesaid,  to 
commit  an  act  of  mutiny,  and  to  commit  traiterous  and  mutinous  practices,  contra 
formam,  itc.  contra  pacem,  &c. 

The  prisoner  was  convicted  ;  but  objections  being  taken  in  arrest  of  judgment, 
and  referred  to  the  twelve  Judges,  they  were  argued  in  this  terra  (absente  Bidler  J.) 
in  the  Exchequer  Chamber. 

Gurney  for  the  prisoner.  Ist,  The  indictment  does  not  state  in  what  manner  and 
by  what  means  the  prisoner  endeavoured  to  seduce  Matthew  Lowe  from  his  duty  and 
allegiance,  as  charged  in  the  first  count,  and  to  incite  him  to  commit  an  act  of  mutiny, 
and  to  commit  traiterous  and  mutinous  practices  as  charged  in  the  second  count. 
2dly,  The  indictment  does  not  aver  that  the  prisoner  knew  Matthew  Lowe  to  be  a 
person  serving  in  His  Majesty's  forces  by  land.  3dly,  The  second  count  comprehends 
two  distinct  offences,  which  ought  to  have  been  charged  in  separate  counts. 

1st,  The  preamble  nf  the  act  recites  the  mischief  for  which  it  provides  a  remedy  ; 
and  states,  that  the  mischief  had  been  effected  in  two  ways  ;  by  the  publication  of 
written  or  printed  papers,  and  by  malicious  and  advised  speaking.  In  this  case,  which 
occurred  only  two  days  after  the  act  passed,  the  mischief  was  attempted  in  the  first 
mode,  namely,  by  publishing  and  delivering  two  seditious  hand-bills  :  those  hand-bills 
then  ought  to  have  been  set  out  in  the  indictment,  the  publication  of  which  to 
Matthew  Lowe  was  the  act  done,  that  constituted  the  endeavour  charged.  The 
prisoner  had  not  sufficient  notice,  from  this  iiuiictment,  of  the  charge  he  was  to 
encounter.  He  may  have  supposed  that  the  evidence  against  him  would  consist  of 
conversation,  and  have  been  prepared  to  repel  that,  when  in  fact  it  consisted  of  the 
publication  of  papers,  which  he  was  not  prepared  to  repel.  Or  he  might  have  been 
prepared  to  meet  evidence  of  the  publication  of  [182]  papers,  and  have  been  surprised 
by  evidence  of  conversation.  Possibly  also,  the  grand  jury  may  have  found  the 
bill  on  evidence  of  malicious  and  advised  speaking,  and  the  petit  jury  have  given 
their  verdict  on  evidence  of  the  publication  of  seditious  papers:  in  which  case  the 
prisoner  will  not  have  had  the  advantage  of  the  concurrent  opinion  of  the  two  juries. 
By  analogy  to  other  cases  it  will  appear,  that  the  certainty  which  this  indictment 
wants  has  been  held  to  be  necessary.  In  indictments  for  procuring  money,  ifec.  by 
false  tokens,  on  33  Hen.  8,  c.  1,  it  is  not  sufficient  to  pursue  the  words  of  the  act, 
and  aver  that  the  Defendant  "did  falsely  and  deceitfully  obtain  possession  of  money, 
&c.  by  means  of  a  false  token,"  but  the  indictment  must  state  what  he  did  obtain, 
and  what  false  token  he  employed  ;  and  for  this  reason,  that  the  Defendant  may  be 
apprised  of  the  charge  he  is  to  meet.  Hex  v.  Munos,  2  Str.  1127.  On  the  same 
principle  the  same  rule  has  been  laid  down  in  the  case  of  indictments  under  30  Geo.  2, 
c.  24,  for  obtaining  money  or  goods  by  false  pretences.  The  King  v.  Mason,  2  T.  R. 
581.  In  Hawk.  P.  C.  lib.  2,  c.  2.5,  s.  57,  it  is  said,  "That  an  indictment  finding  that 
a  person  hath  feloniously  broken  prison,  without  shewing  the  cause  of  his  impiison- 
ment,  &c.  by  which  it  might  appear  that  it  was  of  such  a  nature  that  the  breaking 
might  amount  to  felony  is  insufficient;  also  indictments  agaiirst  persons  for  refusing 
to  be  sworn  constables  after  they  had  been  legitime  modo  electi,  have  been  quashed, 
for  not  shewing  the  manner  of  the  election,  that  it  might  appear  to  have  been  such  as 

Majesty,  or  to  incite  or  stir  up  any  such  person  or  persons  to  commit  any  act  of 
mutiny,  or  to  make  or  endeavour  to  make  any  mutinous  assembly,  or  to  commit  any 
traiterous  or  mutinous  practices  whatsoever,  shall,  on  being  legally  convicted  of  such 
offence,  be  adjudged  guilty  of  felony,  and  shall  sutfer  death  as  in  cases  of  felony  without 
benefit  of  clergy." 
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obliged  the  Defendants  to  have  undertaken  the  office."  Eex  v.  Harper,  5  Mod.  96. 
In  Daiij  V.  Baker,  4  Burr.  2471,  which  was  an  action  on  32  Geo.  2,  c.  24,  for  preventing 
bribery  at  elections,  judgment  was  arrested  because  the  declaration  averred  that  the 
Defendant  "did  receive  a  gift  or  reward,"  without  specifying  what. 

2dly,  It  never  could  be  the  intention  of  the  Legislature  to  punish  with  death  an 
act  of  this  nature,  unless  the  man  who  was  guilty  of  it  knew  that  the  person  whom 
he  was  endeavouring  to  seduce  or  incite  came  within  the  meaning  of  the  statute.  If 
it  should  be  thought  that  a  feeble  presumption  repels  this  objection  as  far  as  regards 
the  second  count,  because  it  may  be  said  that  a  man  could  not  be  incited  to  an  act  of 
mutiny,  who  was  not  in  His  Majesty's  military  or  naval  service,  and  known  to  be  so 
by  the  prisoner  ;  yet  the  1st  count,  which  only  charges  an  endeavour  to  seduce  Matthew 
Lowe  from  his  duty  and  allegiance  to  His  Majesty,  [183]  aflFords  no  presumption  of 
that  kind.  Allegiance  is  equally  due  from  all  subjects,  and  therefore  the  prisoner 
may  have  done  all  that  is  charged  in  this  count,  without  knowing  Matthew  Lowe  to  be 
a  soldier.  However,  even  as  to  the  2d  count,  the  objection  is  fatal  ;  for  in  capital 
eases  the  want  of  specific  averments  is  not  to  be  supplied  by  implication.  The  word 
"advisedly"  means  nothing  more  than  deliberately,  and  cannot  be  held  equivalent  to 
the  word  "knowingly." 

3dly,  The  act  creates  four  distinct  offences.  1st,  Endeavouring  to  seduce  a  person 
serving  in  His  Majesty's  forces  by  sea  or  land  from  his  duty  and  allegiance. 
2dly,  Endeavouring  to  incite  such  person  to  an  act  of  mutiny.  3dly,  Endeavouring 
to  incite  him  to  make  or  endeavour  to  make  a  mutinous  assembly.  4thly,  Endeavour- 
ing to  incite  him  to  commit  any  traiterous  or  mutinous  practice.  If  two  of  these 
offences  can  be  charged  in  one  count,  so  may  all  four;  or  even  forty,  if  the  statute 
had  created  so  many,  however  inconsistent  they  might  be.  Besides,  this  is  a  case  in 
which  the  Judges  will  bold  the  Crown  to  a  strict  definite  mode  of  charge;  more  so 
even  than  in  the  cases  cited,  as  this  is  a  capital  felony  :  perhaps  more  so  still,  because 
this  is  a  temporary  statute,  and  a  measure  of  extraordinary  rigour. 

Abbott  on  the  part  of  the  Crown.  The  first  objection,  which  is  the  most  material, 
I  shall  consider  last,  and  proceed  to  the  second.  It  is  stated  in  both  counts,  that 
the  prisoner  did  advisedly  endeavour  to  seduce  or  to  stir  up  Matthew  Lowe  being  a 
soldier.  Now  the  word  advisedly  is  at  least  of  as  strong  import  as  the  word  scienter, 
and  that  has  been  held  sufficient  in  similar  cases.  Hawk.  lib.  2,  c.  25,  s.  67.  Eex  v. 
Thompson,  2  Lev.  208.  Eex  v.  Lawley,  Fitz.  122,  263.  2  Str.  904,  in  which  last  case 
the  words  "knowing  I.  C.  to  have  been  indicted,"  were  held  equivalent  to  an  averment 
that  he  had  been  indicted  ;  for  if  he  had  not,  the  Defendant  could  not  have  known 
that  he  had  been.  And  this  furnishes  another  reason  for  supporting  the  last  count ; 
for  a  man  cannot  advisedly  incite  a  soldier  to  mutiijy,  unless  he  knows  him  to  be  a 
soldier.  So  in  a  late  case  of  Eex  v.  Tilly,  O.  B.  S.  June  1796  (a),  where  the  indictment 
charged  that  the  prisoner  was  aiding  and  assisting  to  one  Idswell  in  an  attempt  to  make 
his  escape  ;  that  was  held  on  a  reference  to  the  Judges,  a  sufficient  averment  of  Idswell's 
having  attempted  to  escape.  In  indictments  for  seducing  artificers  it  is  never  usual 
to  aver  that  the  Defendant  knew  the  person  se-[184]duced  to  be  an  artificer.  The 
King  V.  Myddleton,  6  T.  R.  739.  With  respect  to  the  3d  objection,  I  shall  not  argue 
that  each  of  the  four  offences  said  to  be  created  by  the  act  would  not  be  a  felony. 
But  suppose  that  the  prisoner  had  endeavoured  to  incite  Matthew  Lowe  to  all  the 
acts  mentioned  in  the  statute,  and  that  such  endeavour  had  been  at  one  and  the  same 
time  ;  in  that  case,  as  far  as  the  prisoner  was  concerned,  his  act  would  have  been 
single,  for  the  subsequent  conduct  of  the  person  incited  is  a  distinct  consideration. 
The  prisoner  is  not  charged  as  an  accessory  to  any  thing  already  committed,  but  only 
with  an  endeavour  to  incite  to  the  commission  of  some  future  offence.  If  the 
endeavour  was  but  one  act,  (and  it  must  be  so  taken  now,)  the  indictment  is  right, 
for  it  cannot  charge  the  offence  more  accurately  than  it  took  place.  If  the  act  was 
general  it  cannot  be  made  particular  by  the  indictment  It  is  no  objection,  after 
verdict  that  an  indictment  contains  several  felonies,  if  each  is  distinctly  charged. 
Young  v.  The  King,  in  error,  3  T.  R,  98.  Though  the  offences  in  that  case  were 
charged  in  different  counts,  yet  the  doing  so  is  only  matter  of  convenience.  But  in 
truth  this  was  but  one  endeavour,  constituting  but  one  act. 

The  1st  objection  only  remains  to  be  considered.     If  it  were  necessary  in  cases  of 

(a)  Vid.  Sessions  Papers,  p.  720. 
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this  sort  to  state  the  vaiious  means  employed,  it  would  be  impossible  so  to  frame  an 
indictment  as  to  make  it  tallv  with  the  evidence.  The  case  in  Sir.  1127,  is  the  only 
one  decided  on  33  H.  8,  c.  I,  and  on  that  was  founded  the  decision  in  The  King  v. 
Masov,  2  T.  R.  581.  No  one  of  the  four  cases  referred  to  in  Strange  was  on  that 
statute,  and  therefore  they  are  not  in  point :  and  the  indictment  in  the  principal  case, 
as  far  as  we  can  collect  from  the  report  in  Strange,  could  not  have  been  good,  as  it 
seems  to  have  omitted  a  material  word.  The  preamble  of  33  H.  8,  which  is  referred 
to  in  the  enacting  clause,  mentions  "privy  tokens;"  now  an  indictment,,  which  is 
more  comprehensive  than  the  meaning  of  a  statute,  even  though  it  pursues  the  words 
of  it,  is  bad  (o)'.  The  same  principle  goes  in  answer  to  The  King  v.  Ma/ton  ;  for  all 
false  pretences  are  not  within  33  Goo.  2,  c.  24,  as  appears  by  the  opinion  of  Lord 
Kenyon  in  Young  v.  The  King,  in  error.  But  thtre  can  be  no  supposeable  case  of  an 
endeavour  to  incite  a  soldier  to  mutiny,  &c.  which  is  not  within  37  Geo.  3.  As  to 
Davy  v.  Baker,  the  declaration  stated  "gift  or  rewanl,"  whereas  it  should  have  averred 
which  of  the  two  it  was.  What  is  within  the  meaii-[185]-ing  of  "  legitimo  modo 
electus,"  Hawk.  lib.  2,  c.  2-5,  s.  57,  is  a  question  of  law,  and  the  manner  of  election 
ought  to  be  shewn  since  no  forfeiture  can  aiise  but  on  a  lawful  election. 

The  words  "mutiny,"  and  "mutinous  and  traiterous  practices,  used  in  the 
37  Geo.  3,  are  taken  from  22  Geo.  2,  c.  33,  relating  to  the  navy,  and  from  the  annual 
mutiny  act,  and  the  articles  of  war  in  pursuance  thereof,  which  make  those  oflfences 
punishable  with  death  in  soldieis  and  sailors.  The  Legislature  here  studiously 
selected  the  woid  "endeavour,"  as  being  of  the  largest  and  most  general  import.  It 
mentions  no  particular  modes  of  attempt,  and  no  circumstances  accompanying  the 
attempt,  as  necessary  to  constitute  the  crime.  Nor  is  the  body  of  the  act  to  be 
restrained  by  the  preamble,  as  it  has  no  reference  to  it ;  but  is  rather  to  be  exteiided 
to  all  cases  within  the  mischief.  The  Kimj  v.  IloUnson,  0.  B.  S.  June  1796  (a)^.  To 
determine  the  otlence  laid  in  this  indictment  by  the  word  "endeavour,"  not  to  be 
the  offence  mentioned  in  the  statute,  would  be  to  alter,  not  to  construe  the  statute. 
Certainly,  "endeavour"  does  imply  an  act  done;  it  holds  a  middle  place  between 
compassing  and  actual  perpetration  ;  it  is  an  attempt  to  carry  the  operations  of  the 
mind  into  efiTect.  Theio  are  many  instances  of  indictments  as  large  as  the  present. 
In  conspiracy,  which  is  an  offence  known  to  the  law  eo  nomine,  it  is  not  necessary 
to  state  the  means  employed.  Hex  v.  Stirling,  1  Lev.  125.  Rex  v.  Kinnersley  and 
another,  1  Str.  193.  This  was  again  decided  in  Bex  v.  Eccles,  M.  24  G.  3,  where 
Willes  J.  referred  to  the  case  in  Strange.  In  cases  of  subornation  of  perjury,  though 
most  of  the  old  precedents  state  a  promise  of  money.  Tremaine's  P.  C.  from  168  to 
174,  yet  most  of  the  modem  ones  only  state  the  endeavour  to  suborn.  Or.  Girc. 
Comp.  587,  588.  Or.  Circ.  Ass.  329.  So  in  averring  the  offence  of  aiding  prisoners 
to  escape,  it  is  sufficient  to  say,  "aiding  and  assisting."  Bex  v.  Tilly.  The  form  of 
charging  an  accessory  before  the  fact  is,  "that  he  did  incite,  move,  procure,  aid,  and 
abet."  Cr.  Circ.  Comp.  124.  Lord  Sanckm's  case,  9  Co.  116.  Indictments  for  seducing 
artificers,  merely  pursue  the  words  of  the  statute  (23  Geo.  3,  c.  13).  The  King  v. 
Myddkton,  6  T.  R.  739.  So  in  maintenance  under  32  H.  8,  c.  9.  Sav.  41.  Co.  Ent. 
163  b.  Rex  V.  Price,  Tremaine's  P.  C.  177.  In  forgery  with  intent  to  defraud,  the 
fraud  may  be  effected  in  various  ways;  yet  in  Bex  v.  Powell,  2  Bl.  787.  Leach,  72, 
it  was  held  sufficient  to  aver  a  general  intent  to  defraud. 

[186]  At  the  Old  Bailey  Sessions  in  the  December  following,  Perryn  Baron 
delivered  the  unanimous  opinion  of  the  Judges  as  follows : 

In  this  case  three  objections  were  taken  in  arrest  of  judgment. 

1st,  That  the  indictment  does  not  state  in  what  manner,  and  by  what  means  the 
prisoner  did  endeavour  to  seduce,  to  entice,  and  to  stir  up  Matthew  Lowe  from  his 
duty  and  allegiance. 

The  2d  objection  was,  that  it  should  have  been  averred  in  the  indictment  that  the 
prisoner  knew  that  Matthew  Lowe  was  a  soldier. 

The  3d  objection  was,  that  the  second  count  of  the  indictment  comprehended  two 
distinct  offences,  viz.  an  endeavour  to  seduce,  entice,  and  stir  up,  to  commit  mutiny, 
and  an  endeavour  to  seduce,  entice,  and  stir  up  to  commit  traiterous  and  mutinous 
practices. 

(«)>  Hawk.  P.  C.  lib.  2,  c.  25,  8.  111. 
(a)-  Vid.  Sessions  Papers,  722. 
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The  1st  objection,  namely,  that  the  indictment  does  not  shew  in  what  manner  and 
bv  what  means  the  prisoner  did  endeavour  to  seduce,  to  entice,  and  stir  up,  was 
supported  by  a  supposed  analogy  to  the  rule,  and  the  form  of  indictments  in  the  case 
of  false  tokens  and  false  pretences  :  and  it  was  argued,  that  the  statute  upan  which 
the  present  indictment  is  founded  supposes  a  manner  and  means  of  endeavouring,  by 
publishing  papers  and  bv  malicious  and  advised  speaking  :  and  therefore  that  the 
means  used  should  have  been  set  forth. 

The  answer  to  this  objection  is,  that  an  endeavour  to  seduce,  to  entice,  and  to  stir 
up,  though  a  conclusion  from  an  infinite  variety  of  facts  and  circumstances  is  but  a 
conclusion  of  fact,  is  itself  a  fact,  admitting  of  no  definition  or  description  ;  that  the 
fact  is  fully  expressed  by  the  mere  force  of  the  word  "endeavour,"  and  can  only  be 
expressed  by  that  word,  like  the  words,  "conspire,  maintain,  aid,  and  abet,"  which  in 
indictments  for  the  offences  of  conspiracv,  maintenance,  &c.  do  sufficiently  express 
the  offences  charged  in  the  indictment,  without  circumlocution,  and  without  shewing 
in  what  manner  and  by  what  means  the  conspiracy,  maintenance,  aiding,  and 
abetting  &e.  were  produced.  We  are  therefore  of  opinion  that  this  objection  is  not 
sufficient  whereupon  to  arrest  this  judgment. 

The  2d  objection  was,  that  it  should  have  been  averred  in  this  indictment  that  the 
prisoner  knew  that  Matthew  Lowe  was  a  soldier. 

The  argument  urged  in  support  of  this  objection,  that  the  prisoner  could  not  be 
guilty  of  the  offence  charged  unless  he  knew  that  the  man  upon  whom  he  practised 
was  a  soldier,  suggests  one  answer  to  this  objection,  viz.  that  knowledge  is  necessarilv 
[187]  included  in  the  charge  of  endeavouring  to  seduce,  kc.  Another  full  and 
satisfactory  answer  is,  that  the  word  "advisedly"  is  in  the  indictment,  which  is  at 
least  equivalent  to  the  word  scienter.     This  objection  therefore  cannot  hold. 

The  3d  objection  is,  that  the  second  count  of  this  indictment  comprehends  two 
distinct  offences. 

Probably  it  will  be  found  to  be  a  sufficient  answer  to  this  objection,  that  (though 
this  charge  might  have  been  branched  into  separate  offences)  the  whole  may  be  but 
the  parts  of  one  fact  of  endeavour  ;  which  must  be  stated  as  it  is.  But  in  the  circum- 
stances in  which  this  prisoner  now  stands  convicted  upon  the  first  count  of  this 
indictment,  to  which  no  sufficient  objection  has  been  taken,  ana  upon  which  therefore 
judgment  must  be  pronounced  against  him,  it  is  not  absolutely  necessary  that  the 
.Judges  should  decide  upon  this  last  objection,  and  therefore  I  forbear  to  enter  further 
into  the  consideration  of  it. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  ground  to  arrest  the  judgment, 
and  that  sentence  should  pass  upon  the  prisoner. 


The  King  v.  Brady,  Kierm.\n,  and  Rooke.     1797. 

A.n  excise  officer  seizing  soap  in  the  execution  of  his  office  at  any  distance  from 
the  sea,  is  within  the  protection  of  24:  Geo.  3,  Sess.  2,  c.  47,  s.  15. 

The  indictment  stated  that  the  Defendants  after  the  1st  day  of  October  178-1, 
to  wit,  on,  &c.  with  force  and  arms,  at  the  liberty  of  Havering  Alte  Bower  in  the 
county  of  Essex,  in  and  upon  Charles  VVakelv,  then  and  there  being  an  officer  of  our 
lord  the  King,  in  the  service  of  the  excise  of  our  said  lord  the  King  duly  constituted 
and  appointed,  and  then  and  there  being  on  shore  in  the  due  execution  of  his  office 
and  duty,  as  such  officer  as  aforesaid,  in  seizing  and  securing  to  and  for  the  use  of  our 
said  lord  the  King,  a  large  quantity,  to  wit,  500  pounds  weight  of  soap,  which  said 
soap  was  then  and  there  liable  to  be  seized  by  the  said  Charles  Wakely  as  such  officer 
as  aforesaid  ;  and  then  and  there  being  in  the  peace  of  God,  and  of  our  said  lord  the 
King,  unlawfully  and  violent  did  make  an  assault,  and  him  the  said  Charles  Wakely, 
so  being  then  and  there  on  shore  in  the  due  execution  of  his  said  office  and  duty  in 
manner  aforesaid,  unlawfully  and  forcibly  did  hinder,  oppose,  and  obstruct,  to  wit, 
at,  ifec.  and  other  wrongs,  &c.  contra  formam,  &c. 

[188]  2d  Count.  For  assaulting  the  said  Charles  Wakely,  and  for  opposing  and 
obstructuig  him  in  the  execution  of  his  office  generally. 

3d  Count.     The  same  as  the  2d,  omitting  the  assault. 

This  came  on  to  be  tried  at  the  Old  Bailey  Sessions  in  September  1797,  before  the 
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Lord  Chief  Baron  and  Ashhurat  J.  when  the  Defendants  were  found  guilty  on  the 
following  facts : 

Two  of  the  DefeniJants,  Kierinaii  and  Rooke,  had  taken  a  quaniity  of  soap  out 
of  a  copper  in  the  manufactory  of  an  entered  soap. boiler  near  Kumford  in  Essex, 
without  the  presence  of  an  excise  otiicer,  and  were  carrying  it  away  in  a  cart,  in  order 
to  conceal  it,  when  Wakely  an  excise  othcer  attempted  to  seize  it;  on  which  he  was 
assaulted  by  the  Defendants  Brady,  Kierman,  and  Kooke.     Wakely  had  no  warrant. 

Several  points  having  been  reserved  at  the  trial  for  the  opinion  of  the  twelve 
Judges,  at  the  instance  of  Brady's  counsel,  they  were  this  day  argued  (absente 
Buller  J.)  in  the  I']xchequer  Chamber. 

Runnington  Serjt.  for  the  Defendant  Brady.  This  indictment  is  framed  on 
24  Geo.  3,  Sess.  2,  c.  47,  s.  15,  the  preamble  (a)'  of  which  shews  that  it  was  made 
to  prevent  smuggling.  The  1st  objection  therefore  is,  that  the  offence  charged  in  this 
indictment,  being  within  the  excise  laws,  does  not  come  within  either  the  letter  or 
the  spirit  of  an  act  to  prevent  smuggling.  The  customs  and  the  excise  have  each 
their  own  system  of  positive  law,  within  the  letter  of  which  a  Defendant  must  be 
proved  to  have  offended.  Besides,  nothing  is  said  in  the  indictment  with  respect 
to  the  distance  (i)  from  the  sea,  at  which  the  offence  was  committed:  "being  on 
shore"  are  the  words  employed  in  all  the  counts.  It  is  [189]  true  that  this  is  an 
offence  indictable  at  common  law  ;  but  as  the  prosecutor  has  proceeded  on  24  Geo.  3, 
Sess.  2,  c.  47,  and  the  trial  has  been  had  out  of  the  county  where  the  offence  was 
committed  under  s.  17,  no  aiivantage  can  be  taken  of  that  circumstance.  2dly, 
Supposing  this  offence  to  be  within  24  Geo.  3,  Sess.  2,  c.  47,  yet  s.  15  of  that  statute 
is  virtually  repealed  as  far  as  relates  to  the  commodity  in  question,  by  c.  48,  s.  10,  of 
the  same  year,  which  imposes  a  penalty  of  501.  on  all  persons  obstructing  an  officer 
of  excise  in  the  execution  of  the  powers  given  to  him  for  securing  the  duties  upon 
soap.  That  an  act  may  be  virtually  repealed  appears  from  Her,  v.  Cater,  4  Burr. 
2026,  and  Rex  v.  Davis,  Leach,  1  Ed.  252.  [Heath  J.  There  the  statutes  by  which 
the  former  were  held  to  be  repealed,  were  passed  in  subsequent  sessions ;  where  both 
statutes  are  passed  in  the  same  session,  the  latter  is  only  explanatory  (a)-.]  3dly,  By 
23  Geo.  2,  c.  21,  s.  34,  and  5  G.  3,  c.  43,  s.  20,  excise  officers  are  directed  to  procure 
a  warrant  previous  to  their  entering  any  place  whatsoever  for  the  purpose  of  seizing 
soap  hid  or  concealed.  Wakely  therefore  should  have  had  a  warrant  in  this  case,  and 
not  having  been  cloathed  with  the  authorit\'  required,  he  was  not  obstructed  "  in  the 
due  execution  "  of  his  duty. 

Lord  Kenyon  Ch.  J.  Eyre  Ch.  J.  and  Macdonald  Ch.  B.  expressed  themselves 
very  clearly  of  opinion,  that  this  last  point  could  not  be  supported. 

Knowlys  for  the  prosecution.  Smuggling  is  any  attempt  to  defraud  the  revenue 
of  any  duties;  and  smuggling  by  land  as  well  as  by  sea,  were  within  the  contempla- 
tion of  24  G.  3,  Sess.  2,  c.  47.  The  words  used  in  s.  15  of  that  act  are  "officers  of 
the  custom  or  excise,  &c.  in  the  due  execution  of  their  duty,"  &c.  This  includes  the 
whole  range  of  that  duty  which  belonged  to  excise  officers  before  the  passing  of  the 

{of-  The  preamble  runs  thus,  "  Whereas  the  laws  heretofore  made  and  now  in  force 
to  prevent  the  clandestine  importation  and  running  of  prohibited  goods,  and  goods 
liable  to  the  payment  of  duties  into  this  kingdom,  have  not  been  sufficient  to  answer 
the  good  purposes  thereby  intended,  that  pernicious  practice  having  of  late  been  greatly 
increased  and  carried  on  by  large  armed  vessels  at  sea,  and  by  numerous  gangs  of 
smugglers  upon  land,  with  great  violence,  in  defiance  of  those  laws,  to  the  great  loss 
and  prejudice  of  the  public  revenue,  the  detriment  of  the  fair  trader,  and  the 
endangering  the  lives  of  the  officers  of  the  revenue  acting  in  the  due  execution  of 
their  duty,"  &c. 

(h)  By  8.  15,  "  If  any  officer  or  officers  of  His  Majesty's  navy,  or  in  the  service  of 
the  customs  or  e.xcise,  being  on  shore  or  going  on  board,  or  being  on  board,  or  returning 
from  on  board  any  ship,  boat,  or  vessel  within  the  limits  of  any  of  the  ports  of  this 
kingdom,  or  within  four  leagues  from  the  coasts  thereof,  shall  be  hindered,  opposed, 
obstructed,  or  assaulted,  in  the  due  execution  of  his  or  their  office  or  duty  by  any 
person  or  persons  whatsoever,  either  in  the  daytime  or  night,"  all  persons  so  hindering 
&c.  being  convicted  on  indictment  shall  be  sentenced  to  hard  labour  or  imprisonment 
not  exceeding  three  years. 

(a)-  Vide  2  Wils.'l46. 
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act ;  and  10  Ann.  c.  19,  s.  19,  having  empowered  oflBcers  to  seize  soap,  this  duty  was 
then  known  to  the  Legislature.  These  laws  were  all  made  in  pari  materia  for  the 
benefit  of  the  revenue.  The  words  "  on  shore, '  used  in  s.  15,  of  24  G.  3,  Sess.  2,  e.  47, 
are  equivalent  to  "on  land  ;"  and  so  it  was  held  by  Wilson  J.  in  the  case  of  The  King 
V.  England,  0.  B.  S.  1788,  (only  four  years  after  the  passing  of  the  act;)  on  this 
objection  being  taken,  who  said,  the  words  "on  shore"  were  only  inserted  in  contra- 
distinction to  "on  board  a  ship,"  and  to  provide  against  the  oflBcers  being  obstructed 
in  either  situation.  The  above  decision  has  often  been  cited  and  never  hitherto  called 
in  question. 

[190]  At  the  Old  Bailey  Sessions  in  the  December  following,  Grose  J.  delivered 
the  unanimous  opinion  of  the  Judges  : 

That  the  words  "on  shore,"  used  in  the  24  G.  3,  Sess.  2,  c.  47,  s.  15,  mean  on  land, 
and  that  an  officer  of  excise  seizing  soap  in  the  execution  of  his  office  at  an  inland 
place,  at  any  distance  from  the  sea,  is  within  the  scope  and  protection  of  that  act. 

Mr.  Justice  BuUer  was  absent  from  the  10th  of  November  to  the  end  of  the  term, 
from  indisposition. 

The  end  of  Michaelmas  Terra. 

[191]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Thirty-Eighth  Year  of  the  Reign  of  George  III. 

Jones  v.  Clay.    Jan.  29th,  1798. 

If  a  party  proceed  against  a  Defendant  by  action  and  indictment  for  the  same 
assault,  the  Court  will  not  compel  him  to  make  his  election  (6). 

Le  Blanc  Serjt.  having  on  a  former  day  moved  for  a  rule  to  shew  cause  why  the 
PlaintiflF,  who  bad  proceeded  against  the  Defendant  by  action  and  indictment  for  the 
same  assault,  should  not  be  directed  to  make  his  election  to  pursue  either  the  one  or 
the  other,  the  Court  refused  the  rule,  saying,  the  Defendant  might  apply  to  the 
Attorney  General  for  a  nolle  prosequi,  if  there  was  any  thing  vexatious  in  the 
proceeding  by  indictment. 

Le  Blanc  now  stated,  that  the  Attorney  General  having  been  applied  to  for  the 
above  purpose,  had  informed  the  Defendant's  agents,  that  since  he  had  been  in  o£Sce, 
it  had  been  a  rule  with  him  never  to  grant  nolle  prosequi  in  such  cases  (a). 

The  Court  doubted  if  such  an  application  had  ever  been  allowed,  saying,  that  the 
fine  to  the  King  and  the  damages  to  the  party  were  perfectly  distinct  in  their  nature, 
and  that  if  they  did  what  [192]  was  desired  of  them  in  this  instance,  they  must  lay  it 
down  as  a  general  rule,  that  parties  must  always  make  their  election. 

Le  Blanc  took  nothing  by  his  motion. 

Galton  Demandant  v.  Harvey  Tenant.     Jan.  31st,  1798. 

The  Court  will  not  permit  the  mise  joined  in  a  writ  of  right  to  be  tried  by  a  jury 
instead  of  the  grand  assize,  though  both  parties  desire  it. 

Cockell  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  mise  joined  in  a  writ 
of  right  between  these  parties  should  not  be  tried  by  a  jury  of  the  county  of  Dorset 
instead  of  the  grand  assize  ; 

Williams  Serjt.  for  the  tenant  consented  ;  but  stated  that  the  attorney  for  the 
demandant  had  promised  to  make  certain  admissions  at  the  trial  in  case  the  tenant 
would  consent,  and  desired  that  the  rule  might  be  made  absolute  on  those  terms. 

Eyre  Ch.  J.  When  this  was  first  moved  the  Court  felt  an  objection  which  I  have 
not  yet  got  over.  You  desire  to  alter  the  proceedings  in  a  writ  of  right  by  consent. 
That  form  of  action  I  hold  to  be  strictissimi  juris  at  the  present  day  :  and  I  do  not 
feel  any  inclination  to  give  assistance  to  a  course  of  proceeding  which  goes  to  disturb 

(b)  Vide  iMurphj/  v.  Cadell,  2  B.  &  P.  137. 

(a)  Vid.  tam.  Rex  v.  Fidding  Esq.  2  Burr.  719,  where  it  appears  to  have  been 
considered  by  the  Court  of  K.  B.  as  the  usual  course. 
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a  possession  of  50  or  60  years.  If  you  will  have  a  writ  of  right  you  must  follow  the 
course  marked  out  by  the  law.  This  is  the  iiicliiiatioti  of  my  mind  at  present,  though 
I  do  not  mean  to  say  that  if  my  Brothers  should  think  it  right  to  grant  the  rule  that 
I  shall  oppose  it  (a)'. 

BuLLER  J.  expressed  himself  of  the  same  opinion,  and  seemed  to  think  that  other 
inconvetiiencies  might  arise  if  the  rule  were  granted,  from  the  want  of  process  to  compel 
the  witnesses  to  attend,  and  of  power  to  prosecute  them  in  case  of  perjury  committed. 

KoOKE  J.  of  the  same  opinion  (b). 

Kule  discharged. 

GoODiLL  v.  Brigham.     Feb.  1st,  1798. 

Devise  in  fee  to  a  feme  covert,  with  a  power  to  dispose  of  the  estate  without  the  con- 
troul  of  her  husband  ;  held  that  such  a  power  was  void,  as  being  inconsistent  with 
the  fee  given  to  her  in  the  first  instance,  and  that  she  could  not  convey  without 
fine  (a)-. 

Replevin  for  taking  cattle. 

Cognizance  as  bailiff  of  C.  Rogers  "  because  he  says  that  one  John  Poad  long  before 
the  said  time  when,  iVc.  to  wit  on  [193]  &c.  was  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  farm  and  tenement  with  the  appurtenances  in  which  &c.  And  being  so 
thereof  seised  he  the  said  John  Poad  long  before  the  said  time  when  &c.  to  wit  on  &c. 
at  &c.  in  due  form  of  law  made  bis  last  will  and  testament  in  writing,  and  thereby 
gave  and  devised  unto  his  sister  Esther  Rogers  her  heirs  and  assigns  for  ever  the  said 
farm  and  tenement  in  which  &c.  wiih  the  appurtenances.  And  the  said  John  Poad 
by  his  said  will  declared  that  his  will  further  was  that  what  estate  and  effects  he  had 
thereby  given  to  his  said  sister  should  be  fully  vested  in  her  notwithstanding  her 
coverture,  and  that  she  might  give  sell  and  dispose  of  the  same  as  she  should  think 
proper,  and  also  give  acquittances  and  other  discharges  so  as  not  to  be  under  the  con- 
troul  of  her  own  husband  the  said  C.  Rogers,  which  said  husband  should  not  intercede 
or  meddle  with  any  of  tbe  estate  or  effects  thereby  given  to  bis  said  sister.  And  the 
said  John  Poad  afterwards  and  before  the  said  time  when  &c.  to  wit  on  &c.  at  &c. 
died  so  seised  of  his  said  estate  of  and  in  tbe  said  farm  and  tenement  in  which  &c. 
with  the  appurtenances,  after  whose  death  to  wit  on  iVc.  the  said  C.  Rogers  and  Esther 
his  wife  by  virtue  of  the  said  will  entered  into  the  said  farm  and  tenement  in  which  &c. 
with  the  appurtenances,  and  became  seise<l  thereof  in  their  demesne  as  of  fee  in  right 
of  the  said  Esther,  and  being  so  seised  &c."  It  then  stated,  "  that  C.  Rogers  and 
Esther  his  wife  by  lease  and  release  conveyed  the  premises  to  P.  Merry  in  fee  to  the 
intent  and  purpose  that  C.  Rogers  might  receive  an  annuity  or  rent-charge  of  401.  for 
his  life  payable  half-yearl}'  with  power  of  distress;  that  P.  Merry  by  virtue  thereof 
became  seised  of  tbe  premises  in  fee  subject  to  the  above  annuity,  and  the  said 
C.  Rogers  became  seised  in  his  demesne  as  of  freehold  for  life  of  the  said  annuity ; 
that  1401.  for  seven  half-yearly  payments  were  in  arrear.     Wherefore  &c." 

Plea  in  bar  that  Esther  Rogers  died  before  the  first  half-yearly  payment  of  the 
annuity  became  due. 

To  this  there  was  a  general  demurrer  and  joinder. 

Shepherd  Serjt.  for  the  Avowant.  The  question  is,  Whether  Esther  Rogers  could 
convey  the  premises  in  dispute  without  levying  a  fine,  the  estate  by  the  words  of  the 
will  having  been  given  to  her  in  fee,  with  a  power  to  dispose  of  it  without  the  controul 
of  her  husband]  The  distinction  taken  in  the  books  is  this  :  If  a  power  be  given  to 
a  married  woman,  and  an  estate  be  also  given  to  her  [194]  by  the  same  will,  yet 

(a)'  See  Luke  v.  Harris,  2  Bl.  1293. 

(b)  Vid.  the  marginal  note  to  the  case  of  Crow  v.  Edwards,  Hob.  5,  where  it  is  said 
the  Demandants  and  Tenants  consent  that  two  of  the  Knights  in  a  writ  of  right  shall 
be  Esquires,  although  by  law  they  ought  to  be  Knights  ;  yet  is  it  good  though  against 
the  law  beitig  by  consent  of  the  parties :  Also  Bro.  Ab.  tit.  Trialles.  143,  pi.  10. 
H.  4,  5.  But  the  consent  must  appear  upon  the  record.  Viscount  Clare  v.  Linch,  Sir 
T.  Raym.  372.     Deverew  and  another  v.  JValcott,  2  Jo.  199. 

(a)2  Vide  Koach  v.  Wadham,  6  East,  289,  297.  Roper  v.  Halifax,  8  Taunt.  845,  861. 
Ray  v.  Fung,  5  B.  &  A.  561.     Mackintosh  v.  Barber,  1  Bing.  50,  56. 
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if  the  power  does  not  flow  from  the  estate,  she  may  convey  without  fine  ;  though 
if  the   power  arise  from  the  mere  possession  of  the  estate  it  is  otherwise.     In  Co. 
Lit.  112  a.  it  is  said  "If  cestuy  que  use  had  devised  that  his  wife  should  sell  bis  land, 
and  made  her  execatiix  and  died,  and  she  took  another  husband,  she  might  sell  the 
land  to  her  husband,  for  she  did  it  in  auter  droit,  and  her  husband  should  be  in  by  the 
devisor.     It  is  true  that  the  power  there  was  to  sell,  but  the  power  in  this  ease  being 
specifically  given  Vjy  the  will  is  as  distinct  as  if  given  for  the  purpose  of  sale;  and 
Esther  Rogers  must  be  considered  in  the  same  light  as  any  other  person  executing  a 
power.     1  Roll.  Abr.  p.  329,  pi.  10.     Bro.  Abr.  tit^  Cui  in  Vita.  pi.  1.5.     The  disability 
of  a  feme  covert  to  convey  by  deed  is  the  same  as  to  dispose  by  will :  now  in  Gibbons 
v.  MouUon,  Rep.  temp.  Sir  H.  Finch  346,  the  Court  held  a  power  to  will  given  to  a 
feme  covert  to  be  distinct  from  an  estate  given  to  her  by  the  same  instrument.     In 
Daniel  v.    Ubley,  Sir  W.  Jones  137,  Latch.   9,  39,  134,  Ubley  devised  his  house  "to 
Agnes  his  wife  to  dispose  of  at  her  will  and  pleasure,  and  to  give  to  such  of  his  sons 
as  she  should  think  best:"  Agnes  having  married  again,  and  etifeoffed  William  the 
second  son  in  fee,  and  made  livery,  the  conveyance  was  held  good  :  nor  does  it  make 
any  difference  that  a  number  of  persons  were  pointed  out  in  that  case  from  whom  the 
feme  covert  was  to  select  one,  and  that  in  the  present  case  Esther  Rogers  might  select 
whom  she  pleased.     "Wherever  the  power  of  appointment  is  distinct  from  the  estate, 
a  feme  covert  may  be  considered  as  a  feme  sole.     Cfrigby  v.  Cox,  1  Vez.  517.     1   Bro. 
Chan.  Cas.  20.     Dighton  v.  Tomlinson,  Com.  194.     The  testator  in  this  case  has  given 
a  power  to  E.  Rogers  which  she  never  could  have  derived  from  the  mere  possession  of 
the  estate.     A  power  to  a  feme  covert  to  make  leases  without  her  husband,  or  to 
convey  a  reversion  after-  her  own  estate  for  life  is  good,  because  it  gives  a  right  to  do 
that  which  she  could  not  do  without  it.     Baijley  v.  Warburton,  Com.  494.     Powell  on 
Powers  34.     Doe  v.  Strachan.     So  here  an  estate  having  been  devised  to  a  woman 
already  married,  who  had  no  right  to  convey  without  her  husband,  unless  by  virtue 
of  the  power  specifically  given  ;  she  does  in  consequence  of  that  power  acquire  a  right 
to  do  something  which  by  operation  of  law  she  would   not  have   had.     It  is  manifest 
that  the  testator  intended  to  give  an  estate  to  E.  Rogers  free  from  the  controul  of  her 
husband  ;  but  if  the  Court  decide  against  this  power  she  will  not  have  an  estate  free 
from  the  controul  of  her  [195]  husband,  for  if  a  tine  be  necessary  he  must  join  in  it, 
and  in  case  of  a  child  born  he  would  be  tenant  by  the  curtesy.     In  order  to  give  effect 
to  the  testatoi's  intent,  the  Court  may  construe  this  devise  to  be  to  such  uses  as  the 
wife  may  appoint,  and  until  that  appointment  to  herself  and  her  heirs,  or  an  estate  to 
her  for  life,  remainder  to  such  uses  as  she  shall  appoint,  remainder  over  to  her  heirs ; 
in  either  of  which  cases  she  would  take  a  fee-simple  conditional,  and  might  therefore 
convey  without  fine.     Co.  Lit.  216,  and  n.  119,  ed.  15. 

Le  Blanc  Serjt.  contra.     1st,  As  to  the  intention  of  the  devisor,  it  is  manifest  that 

he  wished  to  relieve  E.  Rogers  from  the  controul  of  her  husband.    Now  the  instrument 

in  question  was  made    for  the  benefit  of    the  husband  and  immediatelv  under   his 

controul,  being  to  secure  an  annuity  to  him  for  life.     2dly,  The  word  "power"  in 

law  may  be  thus  defined,  viz.  an  authority  given  to  one  person  to  be  exercised  over 

the  estate  of  another ;  but  there  is  no  case  where  an  authority  to  be  exercised  over 

the  estate  of  the  donee  has  been  construed  to  be  a  power.     The  party  taking  the 

estate  under  the  power  has  always  been  held  to  be  in  by  the  conveyance  of  the  donor. 

In  the  case  put  Co.  Litt.  112,  1  Roll.  Abr.  p.  329,  pi.  10,  the  wife  would  have  a  mere 

naked  authority  without  any  interest  in  the  estate  over  which  the  power  is  to  be 

exercised.     It  is  true  that  though  a  certain  interest  be  given  to  the  wife,  yet  she  may 

execute  a  power  collateral  to  the   interest,  as  in  the  case  of  a  life-estnte  given   to 

a  feme  covert,  with  power  to  dispose  of  it  by  will ;  the  power  there  being  collateral 

to  the  interest,  since  it  extends  to  a  part  of  the  estate  to  which  the  interest  does  not. 

Thus  in  Gibbons  v.  MouUon,  an  annuity  was  given  for  the  life  of  A.  B.  which  might 

last    longer  than  the  life  of  the  devisee,  and  therefore  the  devisee  was  enabled  to 

dispose  of  the  remainder.     In  Daniel  v.  Ubley  it  was  the  opinion  of  Jones,  that  the 

wife  took  an  estate  for  life,  with  power  to  convey  the  remainder  to  such  of  the  sons 

of  the  devisor  as  she  pleased,  or  that  she  took  a  fee-simple  conditional,  in  which  last 

case  as  well  as  in  the  first  the  conveyance  was  good.     Bro.  Abr.  tit.  Cui  in  vita  pi.  15. 

AVith  respect  to  Dighton  v.  Tomlinson,  the  wife  there  had  onlj'  an  estate  for  life,  with 

a  power  over  that  part  of  the  estate  which  was  not  disposed  of.    The  cases  in  Chancery 

are  not  of  authority  here,  since  that  Court  cures  any  difficulty  arising  from    legal 
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disabilities.  This  is  like  the  attempt  in  Hahcrgham  v.  Vincent,  5  Terra  Kop.  92,  to 
execute  a  devise  of  lands  under  a  power  wiihout  three  attesting  witnesses,  or  like  a 
[196]  devise  of  lands  in  tail  with  a  restriction  on  the  devisee  from  sufieiinj;  a  recovery. 
The  devisor  in  this  case  has  given  to  the  wife  as  great  an  estate  as  possible,  and 
superadded  a  power  to  dispose  of  it  in  a  way  which  tlie  law  does  not  allow. 

Eyue,  Ch.  J.  It  struck  me  on  reading  this  case,  that  it  would  be  very  difficult 
to  sustain  the  conveyance  in  question  :  and  when  it  was  admitted  in  argument  that 
this  was  a  devise  in  fee-simple  with  a  power  superadded  I  did  not  com[iiehend  how 
that  could  be.  My  brother  Le  Blanc  hus  arguetl  the  case  veiy  luminously  and  satia- 
factoiily,  and  so  as  to  convince  me  that  a  power  is  inconsistent  with  such  an  estate. 
If  we  trace  back  the  naluie  of  uses,  it  will  be  clear  that  this  cannot  be  coTisidered  as 
a  power.  Powers  are  the  modifications  of  the  u.ses  of  that  estate,  which  a  man  has  to 
dispose  of;  and  great  latitude  is  allowed  in  making  those  modifications.  If  a  man 
employ  the  proper  moans,  he  may  create  all  kinds  of  powers  that  are  consistent  with, 
and  within  the  extent  of  his  fee-simple  ;  and  until  his  fee-simple  is  exhausted,  I  know 
of  no  power,  no  distribution,  (provided  it  do  not  violate  the  rules  of  law,)  which  could 
not  be  supported  :  as  far  as  that  goes  the  doctrine  of  powers  is  very  intelligible. 
The  power  which  any  one  creates  must  bo  exercised  over  his  own  estate ;  but  when  it 
has  been  exercised  over  that  estate  to  the  extent  of  that  estate,  that  is,  when  bo  has 
given  away  the  whole  fee-simple,  and  the  whole  use  of  the  fee-simple  too,  it  seems  to 
me  that  he  is  functus  officio.  What  remains  for  him  to  do?  All  which  he  does 
beyond  that  goes  to  say  in  what  manner  the  fee-simple  shall  be  enjoyed  by  the  donee, 
and  is  matter  of  direction  intended  by  the  donor  to  controul  all  the  rules  of  law. 
When  a  devisor  gives  an  estate  to  a  feme  covert  and  attempts  to  relieve  her  from  the 
disability  arising  from  her  covertuie,  his  estate  being  exhausted,  the  law  must  controul 
her  enjoyment  of  it.  It  is  true  that  he  may  modify  her  enjoyment  of  the  estate,  as 
far  as  is  within  the  use  of  the  estate,  as  if  he  make  a  conveyance  in  fee  to  trustees, 
and  direct  that  the  wife  shall  have  the  estate  to  her  sole  and  separate  use,  and  make 
a  subsequent  declaration  to  such  uses  as  she  shall  appoint,  the  uses  will  wait  upon 
that  declaration,  and  as  soon  as  any  step  has  been  taken  to  execute  the  power,  the 
uses  will  receive  that  direction  from  the  appointment  which  ho  intended  that  they 
should  receive.  In  that  case  the  appointment  under  the  power  will  enure  as  a  limita- 
tion of  those  uses  which  he  had  a  right  to  limit.  But  the  present  case  seems  quite 
beyond  the  scope  of  a  power,  and  of  all  the  rules  of  law  which  [197]  have  prevailed 
with  respect  to  the  execution  of  powers.  The  devisor  has  given  a  fee-simple  to  the 
wife  to  be  enjoyed  by  her  to  her  sole  and  separate  use  :  what  does  the  law  say'?  The 
law  says  that  a  ferae  covert  cannot  take  an  estate  to  her  sole  and  separate  use.  The 
devisor  should  have  taken  the  necessary  steps  to  carry  his  intent  into  efFect :  he  should 
either  have  devised  the  estate  to  trustees  with  the  uses  wailing  on  what  he  might 
authorize  her  to  do,  or  he  should  not  have  given  her  the  whole  fee  :  in  either  of  which 
cases  this  power  might  have  been  well  executed.  This  appears  to  be  the  state  of  the 
case  on  principle  ;  and  on  authority  there  is  nothing  which  goes  to  establish  that 
where  there  is  a  direct  conveyance  of  an  estate  in  fee-simple  any  use  can  be  grafted 
upon  it ;  much  less  a  use  of  this  nature,  the  object  of  which  is  to  enable  a  feme  covert 
to  do  what  by  law  she  is  disabled  from  doing.  All  powers  which  can  be  given,  must 
be  part  of  the  use  of  the  fee  simple,  and  the  moment  that  use  is  exhausted,  there  can 
be  no  such  thing  as  annexing  some  new  use,  beyond  all  which  the  party  himself  had 
to  give.     I  think  therefore  that  the  case  is  with  the  plaintiff. 

BuLLER,  J.  If  by  transposing  the  clauses  of  the  will  the  Court  can  give  efl'ect  to 
the  whole  will,  they  may  do  so,  but  they  must  be  careful  not  to  thawrt  the  intention 
of  the  devisor,  by  giving  a  ditferent  interest  from  what  he  intended.  If  by  trans- 
posing the  clauses  they  could  come  to  the  conclusion  that  an  estate  for  life  only 
vested  in  the  feme  covert,  they  might  hold  the  power  of  appointment  good  ;  for  in 
that  case,  this  would  be  a  devise  of  an  estate  for  life  to  E.  Rogers  with  a  power  to 
dispose  of  the  remaining  interest  being  in  another  person.  My  brother  Le  Blanc's 
definition  of  a  power  is  certainly  correct.  It  is  an  authority  enabling  one  person  to 
dispose  of  the  interest  which  is  vested  in  another.  Let  us  see  then  if  it  be  possible 
consistently  with  the  intention  of  the  devisor  to  confine  the  interest  of  E.  Rogers  to 
an  estate  for  life.  Nothing  can  be  more  positive  than  the  expressions  of  the  will 
which  describe  the  interest  which  E.  Rogers  is  to  take.  The  words  are  "  to  E.  Rogers 
her  heirs  and  assigns  for  evers,"  and  not  content  with  this  the  devisor  adds,  "  that 
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what  estate  and  effects  he  had  given  to  his  sister  should  be  fully  vested  in  her  not- 
withstiinding  her  coverture,"  &c.  This  devise  is  as  explicit  as  jiossible,  and  creates  in 
her  a  complete  fee-simple.  Then  the  power  given  is  inconsistent  with  the  estate,  and 
we  caiMiot  reduce  the  latter  to  an  estate  for  life,  foi'  we  cannot  vary  the  interest  which 
[198]  the  devisor  has  given.  Suppose  by  transposing  the  clauses  we  could  construe 
this  to  be  a  devise  to  such  persons  and  uses  as  E.  Rogers  should  appoint;  and  for 
want  of  such  appointment  to  her  and  her  heirs.  If  the  devise  had  stood  thus,  she 
could  have  taken  nothing  till  her  death,  or  till  her  appointment.  Now  the  devisor 
clearly  intended  that  she  should  take  immediately :  we  cannot  therefore  make  this 
construction  without  doing  actual  violence  to  the  will.  The  devisor  seems  to  have 
had  two  intentions  which  are  inconsistent;  one  was,  to  give  an  estate  in  fee  to 
E.  Rogers ;  the  other,  to  qualify  it  in  such  a  manner  as  that  her  husband  should  have 
uo  power  over  it;  which  last  is  contrary  to  the  rules  of  law  :  the  Court  will  therefore 
carry  into  effect  the  first  intention,  and  reject  the  other.  How  does  this  case  differ 
from  an  attempt  to  create  a  power  of  disposing  by  will  attested  by  one  witness,  or  to 
devise  an  estate  tail  with  a  restriction  on  the  devisee  from  suffering  a  recovery  1  In 
this  as  well  as  in  the  cases  I  have  put,  we  can  only  say,  the  law  will  not  allow  of  such 
a  disposition. 

KoOKE,  J.  A  point  has  arisen  from  the  circumstances  of  this  case  which  has 
never  before  been  determined  in  a  court  of  law  ;  from  which  I  infer,  that  such  an 
attempt  has  never  before  been  made,  or  if  made,  has  been  deemed  insupportable. 
The  law  says,  that  a  mariied  woman  shall  not  alienate  without  fine.  If  a  man  would 
give  a  fee-simple  to  a  feme  covert,  with  a  power  to  alienate  without  fine,  he  must  do 
It  by  means  of  tiustees.  That  has  not  been  done  in  this  case.  When  a  man  gives  a 
fee-simple,  he  shall  not  be  allowed  to  say,  that  such  fee-simple  shall  not  be  subject  to 
all  the  restraints  which  the  law  imposes  upon  it.  The  devisor  having  given  a  fee- 
simple,  he  could  add  nothing  to  it,  and  consequently  the  subsequent  power  is  void. 
It  has  been  said,  that  possibly  by  our  decision  we  shall  defeat  the  intention  of  the 
devisor;  but  if  that  intention  be  contrary  to  law,  it  does  in  fact  defeat  itself.  It 
seems  to  have  been  his  intention,  that  the  object  of  his  bounty  should  not  act  under 
the  controul  of  her  husband.  On  the  f icts  of  this  case,  however,  it  appears  that  she 
has  acted  under  his  controul,  having  conveyed  an  estate  to  her  husband  jointly  with 
him,  and  without  the  intervention  of  any  legal  authority. 

Judgment  for  the  Plaintiff. 

[199]     Bull  v.  Tilt.     Feb.  1st,  179S. 
A  pardon  if  pleaded  must  be  averred  to  be  under  the  great  seal  (a). 

Assumpsit  for  wages. 

Pleas.  1st,  Non-assumpsit.  2dly,  That  the  Plaintiff  before  the  time  of  the  action 
commenced,  was  convicted  of  felony,  and  sentence  of  transportation  passed  upon  him. 

Replication  joining  issue  on  the  1st  plea.  As  to  the  2d  plea,  "  that  after  the  said 
conviction  of  the  Plaintiff,  and  after  the  giving  of  the  said  judgment  in  the  said  plea 
mentioned  to  have  been  given  against  him  as  aforesaid,  and  before  the  suing  forth  of 
the  original  writ  of  the  Plaintiff  in  this  behalf,  (to  wit,)  on,  &c.  at,  &c.  our  sovereign 
lord  the  now  king,  in  consideration  of  the  opinion  of  the  judges  of  our  said  lord  the 
king  in  the  Plaintiff's  behalf,  was  graciously  pleased  to  extend  his  gracious  mercy  unto 
the  Plaintiff",  and  did  then  and  there  grant  the  Plaintiff  his  said  Majesty's  free  pardon 
for  the  said  crime,  of  which  the  said  Plaintiff  was  so  convicted,  as  in  the  said  plea 
is  mentioned.     And  this,  &c.     Wherefore,  &c." 

To  this  there  was  a  special  demurrer,  "for  that  the  said  Plaintiff  hath  not  in  or  by 
his  said  replication  alleged  or  shewn  in  what  manner  the  supposed  pardon  therein 
mentioned  was  granted,  or  that  the  same  was  under  the  great  seal  of  Great  Britain  ; 
and  also  for  that  the  Siid  Plaintiff'  hath  not  in  or  by  his  said  replication  set  forth  or 
shewn  the  letters  pitent,  if  any,  by  which  the  s.iid  pardon  was  gi anted,  or  brought 
the  same  into  court  here  ;  and  also  for  that  the  said  replication  is,  in  other  respects, 
uncertain,  insufficient,  and  informal." 

Joinder  in  demurrer. 

(«)  2'he  King  v.  Maximilian  Miller,  2  Bl.  797. 
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Kirby  Sorjt.  being  called  upon  by  the  Court  to  support  the  replication,  contended, 
that  alllioiigh  the  case  of  The  Kimj  v.  Beaton,  1  Bl.  479,  was  an  authoiilj'  to  shew 
that  a  pardon  is  not  good  unless  under  the  great  seal,  yet  that  it  diil  not  prove  the 
necessity  of  averring  that  circumstance  ;  but  on  the  contrary,  that  it  must  be  implied 
from  the  Plaintifl'a  averment  of  his  having  received  a  free  pardon,  that  was  under  the 
greai  seal,  since  no  other  pardon  is  good  (b). 

Eyre  Ch.  J.  I  take  it  that  every  thing  under  the  great  seal  must  bo  pleaded  sub 
pede  sigilli,  and  that  a  panlon  must  he  under  the  great  seal  is  clear.  However,  that 
this  may  not  be  taken  too  [200]  generally,  I  think  it  tight  to  mention  that  under 
some  statutes  the  king's  sign  manual  aclually  carried  into  execution,  and  the  condi- 
tions performed,  may  amount  to  a  statute  pardon.  But  those  are  exceptions  not  at  all 
affecting  this  case. 

Per  Curiam.     Judgment  for  the  Defendant. 

Palmer  Serjt.  for  the  Defendant. 

Sir  W.  Staines  Knt.  and  Another,  Sheriff  of  Middlesex,  v.  Johannot. 

Feb.  3d,  1798. 

Defendant  before  the  action  commenced  quitted  the  kingdom,  leaving  another  in 
possession  of  his  house  and  goods;  Plaintiff  having  served  a  summons  to  appear  at 
the  house,  distrained  the  goods  to  compel  an  appearance;  and  held  regular  (a)'. 

The  Defendant  previous  to  the  commencement  of  this  action,  which  was  on  a  bail- 
bond,  quitted  this  country  and  resided  with  his  family  in  Dublin,  having  left  his 
mother  in  possession  of  the  cottage  and  furniture  which  he  formerly  occupied.  A 
summons  to  appear  having  been  served  at  the  cottage,  and  no  appearance  entered,  a 
distringas  issued,  under  which  forty  shillings  were  levied  on  the  effects  in  the  mother's 
possession. 

Shepherd  Serjt.  on  her  part  now  moved  for  a  rule  nisi  to  stay  the  proceedings, 
and  that  the  levy  should  be  restored  with  costs  :  and  cited  Webster  v.  M'Kamara, 
Trin.  32  Geo.  2,  Imp.  Pract.  C.  B.  G19,  4th  od.  ;  where  a  similar  application  by  the 
wife  of  a  person  out  of  the  kingdom  was  allowed. 

The  Court  were  of  opinion,  that  as  the  Defendant  had  goods  within  the  bailiwick 
by  which  he  might  be  distrained,  the  proceeding  was  regular :  but  that  at  any  rate 
the  mother,  who  had  no  interest  in  the  goods  taken,  could  have  no  right  to  make  this 
application.  And  Kyie  Ch.  J.  added,  that  the  case  of  Jl'ebsler  v.  Mar.namara,  if  law, 
differed  from  this,  as  the  application  there  was  not  made  by  the  wife  on  her  own 
account,  but  on  the  part  of  her  husband. 

Shepherd  took  nothing  by  his  motion. 

Drlscol  v.  Passmore.    Feb.  6th,  1798. 

[Referred  to,  De  Wolfx.  Archangel  Insurance  Company,  1874,  L.  R.  9  Q.  B.  454.] 

Insurance  on  a  voyage  from  C.  to  D.  on  a  representation  that  the  ship  was  first  to  sail 
from  A.  to  B.  and  from  B.  to  C.  ;  the  voyage  from  A.  to  B.  was  performed,  but 
that  from  B.  to  C,  being  unavoidably  prevented,  the  ship  returned  to  A.,  from 
thtnce  proceeded  immediately  to  C.  and  in  performing  the  voyage  from  C.  to  D. 
was  lost;  and  this  was  held  a  good  commencement  of  the  voyage  insured  (a)'-. 

Assumpsit  on  a  policy  of  insurance,  with  a  count  for  money  had  and  received. 
The  Defendant  paid  five  guineas  into  Court. 

[201]  The  ship  "Tiinandra"  being  about  to  sail  on  a  voyage  from  Lisbon  to 
Maileiia,  from  Madeira  to  Satti  on  the  coast  of  Africa  in  ballast,  and  from  thence  back 
to  Lisbon,  with  a  cargo  of  wheat ;  the  Plaintiff"  directed  his  broker  to  make  three 
iDsuranci.s,  viz.  one  on  three-fourths  of  the  ship  for  the  round  voyage,  one  on  three- 

(b)  Vide  Bullock  v.  Dadds,  2  B.  &  A.  258,  270. 
(a)'  Vide  Qreaves  v.  Stokes,  1  Taunt.  485. 

\ay  Vide  Driscol  v.  Bavil,  post,  313.  Scott  v.  Thompson,  1  N.  R.  181.  Urquhart  v. 
Barnard,  1  Taunt.  450.     Tulloch  v.  Boyd,  7  Taunt.  472.     Scott  v.  Thompson,  1  N.  R.  181. 
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fourths  of  the  freight  on  the  voyage  from  Lisbon  to  Madeira,  and  one  (which  was  the 
insurance  in  question)  on  three-fourths  of  the  freight  from  Saffi  to  Lisbon. — The  two 
former  weie  effected  without  any  difKculty,  but  the  broker  was  not  able  to  get  the 
third  un(ierwritteri  at  the  same  time,  on  account  of  the  distant  period  at  which  the 
risk  was  to  cominence  :  however,  on  a  representation  some  time  afterwards,  that  he 
had  received  intelligence  of  the  ship's  arrival  at  Madeira,  and  that  she  was  about  to 
proceed  on  her  voyage  immediately,  this  also  was  effected.  When  the  "Timandia" 
arrived  at  Madeira,  all  the  cr^w  except  two,  being  alarmed  by  reports  of  some  Moorish 
cruisers  being  off  Saflfi,  and  of  their  having  captured  and  ill-treated  a  Dane  and  an 
American,  quitted  the  ship,  and  refused  to  return  to  it  unless  the  captain  would 
promise  to  sail  immediately  for  Lisbon.  Under  these  circumstances,  the  captain 
carried  the  ship  back  to  Lisbon  ;  but  on  his  arrival  there,  the  charterers  insisted  on 
his  proceeding  diiectly  fiora  thence  to  Saffi  ;  which  he  accordingly  did,  and  was 
captured  in  his  return  from  Safii  to  Lisbon.  It  was  in  evidence  that  the  difference  of 
season  arising  from  this  delay  did  not  vary  the  risk. 

This  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Trinity  Term, 
when  a  verdict  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  in  Michaelmas  Term,  calling  on  the  Plaintiff  to  shew 
cause  why  the  above  verdict  should  not  be  set  aside,  and  a  new  trial  be  had,  on  the 
ground  of  the  voyage  insured  never  having  commenced. 

Shepherd  Serjt.  shewed  cause.  I  contend,  Isf,  That  the  voyage  in  which  the 
ship  was  captured,  was  the  voyage  insured  ;  since  the  previous  voyage  from  Lisbon  to 
Madeira,  and  from  thence  to  Siffi,  never  having  been  abandoned,  was  virtually  though 
not  in  fact  performed.  The  "Timandra  "  sailed  from  Lisbon  to  Madeira  with  a  cargo, 
and  from  Madeira  to  Satfi  by  way  of  Lislion  in  ballast.  If  she  had  taken  in  a  new 
cargo  at  Lisbon,  and  had  sailed  on  a  different  object  from  that  orgiiially  in  view,  it 
might  have  been  considered  as  an  abandonment.  Here  there  was  not  only  a  probable 
cause  for  the  ship's  return  to  Lisbon,  but  the  captain  was  under  the  necessity  of 
returning  for  the  benefit  of  his  owners.  Deviation  to  [202]  avoid  perils  is  justifiable, 
and  the  new  course  therefore  which  was  taken  may  be  considered  as  a  continuance  of 
the  original  voyage,  since  it  is  not  necessary  to  return  to  the  point  from  which  a 
deviation  commenced  (a).  Doubts  occurred  at  the  trial  whether  the  captain  had  not 
returned  to  Lisbon  without  probable  cause,  and  therefore  abandoned  the  voyage  ;  and 
whether,  as  the  voyage  from  Lisbon  to  Saffi  was  performed  at  the  instance  of  the 
charterers,  the  captain's  intention  to  abandon  the  original  voyage  was  not  thereby 
proved  :  but  both  those  questions  have  now  been  determined  by  the  jury.  2dly,  This 
was  merely  an  insurance  on  a  voyage  from  Saffi  to  Lisbon,  which  has  been  literally 
performed  :  and  it  was  not  necessary  to  perform  the  preceding  voyages  from  Lisbon 
to  Madeira,  and  from  thence  to  Satfi,  in  order  to  make  that  good.  I  do  not  contend 
that  this  was  an  indefinite  insurance  on  any  voyage  from  Satfi  to  Lisbon,  to  be  per- 
formed at  any  time  :  if  the  risk  had  been  materially  altered,  (as  if  the  ship  had  first 
gone  to  the  East  Indies,  and  a  Spanish  war  had  broken  out,)  the  underwriters  would 
have  been  released.  It  may  be  said  perhaps  that  they  speculated  on  the  time  when 
the  risk  was  to  commence  :  but  there  was  no  warranty  in  this  case  :  it  was  represented 
that  the  voyatie  in  question  was  to  be  performed  after  certain  other  voyages  ;  and  the 
representation  was  true,  for  it  was  originally  intended  that  the  "Timandra  "  should 
take  that  course,  but  by  subsequent  circumstances  she  was  prevented  from  so  doing. 
The  policy  therefore  is  not  void  for  misrepresentation  ;  nor  was  the  risk  of  the  under- 
writers at  all  altered,  as  the  deviation  was  justified  by  necessity. 

Adair-  and  Le  Blanc  Serjts.  in  support  of  the  rule.  As  to  the  last  point  made  by 
the  PlaiirtiH's  counsel,  we  contend,  that  wherever  a  voyage  is  insured  from  A.  to  B. 
if  must  be  understood  either  that  the  ship  ia  at  A.  at  the  time  of  the  insurance,  or  it 
must  be  stated  how  and  when  she  is  to  arrive  there  :  otherwise  it  will  be  an  indefinite 
insurance  on  the  first  voyage  which  the  ship  shall  make,  from  A.  to  B.  with  the  same 
master,  and  the  other  requisites  of  the  policy.  Now  if  it  be  impossible  to  make  an 
insurance  on  a  voyage  from  A.  to  B.,  without  stating  whether  the  ship  is  at  A.  or 
when  she  will  be  there,  that  circumstance  if  stated  becomes  an  ingredieirt  of  the  risk 
insured  ;  and  this  seems  to  have  been  the  understanding  of  the  underwriters  in  the 
present  ease,  who  refused  to  insure  till  they  were  informed  of  the  ship's  arrival  at 

(o)  Delaney  v.  Stoddart,  1  T.  R.  22. 
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Madeira.  This  was  not  an  insurance  on  any  voyage  which  the  ship  might  make  from 
Saffi  to  Lisbon,  but  on  a  voyage  from  Safti  to  Lisbon,  being  part  of  a  [203]  voyage 
already  commenceil,  from  Lisbon  to  Madeira,  from  Madeira  to  Satli,  and  fnini  tliinee 
to  Lisbon.  Nor  was  it  nece.isary  for  the  underwriters  to  re(iiiire  a  warranty  that  the 
"Timandra"  shordd  go  the  whole  voyage,  having  a  representation  to  that  effect:  and 
as  the  only  difference  between  a  warranty  and  a  representation  is,  that  a  mere  formal 
deviation  from  the  one  is  fatal,  and  only  a  substantial  one  from  the  other-,  this  policy 
is  clearly  void,  for  the  deviation  here  was  substantial.  With  respect  to  the  first  point, 
the  voyage  insured  was  abandoned  ;  or  rather  as  the  latter  part  of  the  previous 
voyage  was  abandoned,  the  voyage  insuied  never  commenced.  At  Madeira  the 
captain  was  to  exercise  his  judgment  whether  it  was  more  for  the  benefit  of  his 
owners  to  relin(iuish  the  voyage  altogether,  or  to  wait  at  Madeira  till  he  could  find 
the  means  of  proceeding.  lie  did  exercise  his  judgment,  and  by  retiuriing  to  Lisl)on, 
evinced  that  he  thought  it  better  to  abandon.  The  voyage  undert.iken  at  the  instance 
of  the  charterer  was  a  new  voyage:  no  recommencement  of  what  liad  once  been 
abandoned  could  make  the  underwriter  liable. 

Eyke  Ch.  J.  At  the  time  of  the  trial,  I  had  considerable  doubts  on  this  case; 
but  the  discussion  of  to-day,  and  the  opportunity  which  I  have  had  of  further  con- 
sidering the  question,  have  in  a  great  degree  cleared  them  up.  If  I  had  continued 
to  doubt  I  should  be  unwilling  to  interfere  with  a  verdict  of  a  special  jury  of 
merchants  on  a  subject  of  this  kind,  unless  I  clearly  saw  that  some  principle  of  law 
had  been  mistaken  ;  or  unless  I  was  bound  by  authorities  to  pronounce  that  verdict 
wrong.  With  respect  to  authorities  there  are  none,  for  this  is  admitted  to  be  a  new 
case;  we  ought  therefore  to  be  fully  satisfied,  that  upon  some  piiuciple  of  law  the 
verdict  is  wrong  before  we  interfere  by  granting  a  new  trial.  It  has  been  argued  in 
support  of  the  rule,  that  the  voyage  insured  was  the  third  branch  of  a  specific  voyage, 
specifically  described  in  the  policy  ;  but  I  take  the  voyage  insured  to  be  a  voyage 
from  Safii  to  Lisbon  only.  Now  that  the  voyage  so  described  did  literally  commence 
there  can  be  no  doubt,  and  I  know  no  way  in  which  that  voyage  could  be  restricted 
in  point  of  commencement  or  connexion  with  any  other  voyage,  but  by  representa- 
tion or  warranty.  That  point  was  ably  put  by  my  Brother  Shepherd  ;  If  a  man  be 
asked  to  underwrite  a  voyage  from  SatK  to  Lisbon,  he  naturally  says,  "Let  me  know 
what  this  voyage  is,  and  at  what  time  it  is  to  commence,  that  I  may  judge  of  the 
risk.  Is  the  ship  now  at  SafK,  or  where  is  she?"  He  will  expect  a  [204]  representa- 
tion and  that  representation  ought  to  be  true  :  here  the  representation  was,  that  the 
ship  was  bound  from  Lisbon  to  Madeira  with  a  cargo,  from  Madeira  to  SatH  in  ballast, 
and  from  thence  to  Lisbon.  That  representation  was  really  true  at  the  time  that  it 
was  made,  and  the  underwriter  was  to  form  his  own  calculation  of  the  time  when 
the  "Timandra"  would  arrive  at  Satti.  If  the  insurance  was  made  on  a  representa- 
tion which  was  true  at  the  time,  it  will  be  difficult  to  state  a  case  where  suijsequent 
events,  not  happening  through  misconduct,  and  not  totally  disa[)pointing  the  voyage, 
will  discharge  the  underwriter.  He  formed  his  judgment  of  the  case,  knowing  that 
all  was  executory,  and  that  an  alteration  might  arise  of  a  kind  that  might  increase 
his  risk  ;  upon  the  representation  made  to  him  he  underwrote.  The  fact  is,  that  the 
representation  being  true,  a  circumstance  occurred  under  which  the  captain  was 
distressed  how  to  act,  and  respecting  which  there  might  have  been  different  opinions  : 
he  resolved  to  go  back  to  Lisbon  ;  the  charterer  there  called  upon  him  to  fulfil  his 
engagements;  he  sailed  accordingly,  and  arrived  at  Safti;  and  in  the  course  of  his 
voyage  home  was  cafitured.  Then  why  have  the  jury  done  wrong  in  saying  that  the 
underwriters  are  liable?  They  were  literally  bound  to  insure  a  voyage  from  Saffi  to 
Lisbon;  tied  up,  indeed,  as  far  as  a  rejiresentation  of  the  |)rojected  voyage,  executory 
in  its  nature,  could  tie  it  up,  and  that  representation  was  true  at  the  time  that  it 
was  made.  The  vo\'age  from  Saffi  to  Lisbon  might  have  been  performed  with  as 
much  ease  after  the  circuitous  voyage  had  taken  place  (unless  a  Sfianish  war  had 
broken  out)  as  in  the  direct  course  originally  proposed.  On  what  principle  then  can 
the  underwriters  be  discharged  ?  The  voyage  has  in  substance  been  performed  :  the 
ship  was  diverted  from  her  intended  course  by  circumstances  for  which  no  one  was 
to  blame,  and  having  arrived  at  Safii,  took  in  the  cargo  which  was  the  original  object 
of  the  insurance. 

Heath  J.     I  am  of  the  same  opinion.     This  is  an  insurance  on  a  voyage  from 
Saffi  to  Lisbon,  which  being  a  voyage  to  commence  in  futuro,  it  was  necessary  that 
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the  agent  of  the  insurer  shouM  give  all  the  intelligence  of  which  he  wa.s  possessed  to 
the  luiderwiiters.  Now  the  captain's  orders  were  to  go  from  Madeira  to  Saffi,  and 
from  thence  to  Lisbon.  Indeed  it  is  not  contended  that  there  was  any  misrepresenta- 
tion, but  otdy  that  the  voyage  insured  was  never  commenced  ;  though  the  intention 
clearly  was  to  have  proceeiled  in  the  round  voyage,  had  not  the  crew  been  [205] 
alarmed  by  reports  of  an  enemy  off  the  coast  of  Saffi.  The  question  is  not  whether 
the  captain  meant  to  abandon,  since  he  had  it  not  in  his  power  so  to  do,  without  the 
consent  of  the  charterers  ;  and  at  their  instance  he  did  proceed  on  the  voyage  as 
soon  as  he  conveniently  could.  This  is  like  all  other  cases  of  deviation  justified  by 
particular  circumstances,  ami  I  see  no  reason  to  quarrel  with  the  verdict. 

KooKE  J.  expressing  some  doubts  with  respect  to  the  liability  of  the  underwriters, 
founded  on  the  circumstance  of  their  having  at  the  time  of  the  insurance  apparently 
taken  into  consideration  the  period  at  which  their  risk  was  to  commence,  since  they 
refused  to  underwrite  the  "Timandra"  till  the  broker  informed  them  of  her  arrival 
at  Madeira  ; 

The  case  stood  over  till  this  day,  when  Eyre  Ch.  J.  said,  that  the  Court  were  now 
unanimously  of  opinion,  that  no  new  trial  ought  to  be  granted. 

Postea  to  the  Plaintiff. 

PuRTON  V.  HoNNOR.     Feb.  6th,  1798. 

[Referred  to,  IFren  v.  JVeild,  1869,  L.  R.  4  Q.  B.  736.] 

An  action  on  the  case  to  recover  damages  against  the  lessor  of  the  Plaintiff  in  a 
vexatious  ejectment  is  not  maintainable  {ay. 

Action  on  the  case  to  recover  damages  sustained  by  the  Plaintirt'  in  defending  a 
vexatious  ejectment  brought  agaiust  him  by  the  Defendant,  in  which  the  nominal 
Plaintiff  had  been  nonprossed. 

General  demurrer  to  the  declaration  :  and  joinder. 

Cockell  Serjt.  was  this  day  to  have  argued  in  support  of  the  declaration  : 

But  the  Court  expressing  themselves  clearly  of  opinion  on  the  authority  of  Saville 
V.  Roberts,  1  Salk.  14,  that  such  an  action  was  not  maintainable,  he  declined  arguing 
the  point;  and  the  Court  gave 

Judgment  for  the  Defendant. 

Dahl  v.  Johnson.    Feb.  8th,  1798. 

Where  bail  is  taken  under  a  judge's  order  in  this  court,  each  of  the  bail  is  liable 
to  double  the  sum  ordered,  as  well  as  to  double  the  sum  sworn  to  in  case  of 
affidavit  (a)'-. 

The  defendant  being  held  to  bail  for  251.  by  a  Judge's  order,  in  an  action  of  assault, 
each  of  the  bail  entered  into  a  recognizance  for  double  that  sum  :  the  Plaintiff  obtained 
a  verdict  for  [206]  1051.  and  signed  judgment  for  his  damages  and  costs  :  accordingly 
a  ca.  sa.  issued  against  the  Defendant  for  1381.  5s.  and  the  bail  were  fixed. 

Cuckell  Serjt.  now  shewed  cause  against  a  rule  nisi,  for  staying  all  proceedings  on 
their  recognizance,  upon  payment  by  the  bail  of  the  sum  of  251.  and  costs ;  he  con- 
tended, that  whatever  might  be  the  practice  of  the  King's  Bench,  as  laid  down  in 
Jackson  v.  Hassel,  Doug.  330,  each  of  the  bail  was  liable  in  the  Common  Pleas  to  the 
full  extent  of  the  recognizance,  and  cited  Oalveraq  et  Ux.  v.  De  Miranda,  1  Barnes,  74. 
Mitchell  and  others  v.  Gibbons,  1  H.  Bl.  76,  and  Fowlds  v.  Mackintosh,  1  H.  Bl.  233. 

Le  Blanc  Serjt.  in  support  of  the  Rtde. — In  Calverac  v.  Miranda,  the  bail  only 
justified  in  the  single  sum  ordered  by  the  Judge,  and  to  that  extent  each  was  held 
liable  ;  the  inference  from  which  case  is,  that  the  bail  are  not  liable  beyond  the  sum 
ordered  by  the  Judge.     The  cases  of  Mitchell  and  others  v.  Gibbons,  and  Foivlds  v. 

(a)'  Vide  Sinclair  v.  Eldred,  4  Taunt.  7. 

{af  Contra  in  K.  B.  Gliirke  v.  Bradshaw,  1  East,  86.  And  see  Wheelwright  v. 
Jutting,  7  Taunt.  304.  Jacob  v.  Bowes,  6  East,  312.  Wheelwright  v.  Simons,  5  M.  & 
S.  511.     Howell  V.  Wyke,  1  B.  &  B.  490. 
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Mackintosh  difler  from  this :  the  former  having  been  a  proceeding  on  the  bnil-bond, 
where  the  Defeiuiant  not  ap|)earinK,  the  Plaintifl"  had  no  other  remedy,  and  the  latter 
an  attachment  against  the  sheiiH,  whom  the  Couit  refused  to  relieve  without  his 
putting  the  Plaintill  in  the  same  situation  as  he  would  have  l)een  in,  but  for  the 
sheriH's  default.  In  Caherac  v.  Miranda,  the  bail  only  justified  to  the  single  amount 
of  the  Judge's  oider,  and  there  is  no  rule  of  Court  altering  that  practice.  Indeed 
it  would  be  a  great  hardship  on  the  bail,  who  have  forme<i  their  opinion  of  the  sum 
to  which  they  may  be  liable  from  the  Judge's  order,  tliat  they  should  be  held  liable  to 
a  larger  sum. 

Kykk  Cb.  J. —  I  think  that  this  case  cannot  be  argued  on  the  nature  of  the  contract 
which  the  bail  may  be  supposed  to  have  intended  to  enter  into :  such  an  argument 
would  be  used  in  opposition  to  the  whole  practise  which  regulates  cases  of  bail.  The 
bail  always  enter  into  a  recognizance  for  double  the  sum  sworn  to,  and  no  doubt  thej' 
will  be  answerable  to  the  extent  of  their  recognizaiicB  for  the  damages  sustaineii  by 
the  Plaintiff.  There  is  an  end  therefore  of  that  kind  of  reasoning  which  supposes 
that  the  parties  were  deceived  in  the  contract  into  which  they  entered.  I  think  the 
only  question  is,  whether  there  has  been  such  a  mistake  in  this  instance  as  should 
induce  the  Court  to  relieve  the  bail  upon  equitable  terms?  This  must  depend  upon 
the  notion,  that  when  there  is  a  Judge's  order  the  bail  are  only  to  be  bound  in  that 
sum  which  the  order  expresses.  If  there  had  been  any  settled  practice  of  that  kind  I 
should  not  have  thought  [207]  it  unreasonable:  but  on  the  principles  which  govern 
us  with  respect  to  bail  in  general,  I  can  see  no  difference  between  an  order,  and  an 
affidavit  to  hold  to  bail.  The  oider  is  introiiuced  because  from  the  nature  of  some 
particular  cases  it  is  impossible  for  the  Plaintiff  to  swear  to  the  precise  sum  due; 
instead  therefore  of  ascertaining  the  sum  by  affidavit,  it  is  left  to  the  discretion  of  a 
Judge  to  say  what  it  shall  be.  But  when  once  that  sum  is  ascertained,  on  what  prin- 
ciple is  it  that  the  bail  should  not  enter  into  the  same  kind  of  security  as  in  common 
cases?  What  is  to  be  done  on  affidavits,  is  to  be  done  on  a  Judge's  order;  and  I 
know  no  way  of  making  our  practice  consistent  but  by  holding  it  so.  It  was  formerly 
a  rule  of  the  Court,  that  if  the  Defendant  himself  became  bound,  the  bail  should 
only  enter  into  a  recognizance  for  the  single  sura  (a).  This  was  a  general  rule,  and 
extended  as  well  to  cases  on  affidavit,  as  to  those  on  a  Judge's  order.  Afterwards  the 
Court  thought  it  improper  for  the  Defendant  to  become  bound  at  all,  and  made  a 
rule(i)  accordingly.  With  that  I  am  well  satisfied  ;  if  it  was  right  for  the  Court  to 
make  a  further  regulation  that  the  bail  should  not  be  liable  to  more  than  the  sum 
sworn  to,  they  should  have  said  so ;  but  I  cannot  see  that  there  is  any  distinction 
between  this  case  and  the  case  of  bail  taken  on  afiidavit. 

BuLLER  J.  As  the  practice  of  this  Court  stands  settled,  the  present  case  must  be 
decided  by  it,  for  the  reasons  which  my  Lord  has  fully  and  ably  laid  down.  I  cannot 
however  but  think  the  practice  of  the  King's  Bench  more  reasonable.  The  bail  there 
become  bound  in  double  the  sum,  but  they  are  not  separately  liable  to  that  extent ; 
each  may  discharge  himself  on  paying  the  single  sum  sworn  to.  A  man  should  know 
the  extent  of  his  liability  ;  if  he  consent  to  become  bound  for  501.  why  go  beyond  that 
sum]  if  you  do,  he  never  can  know  the  extent  of  his  own  liability.  I  do  not  think 
our  practice  good  ;  but  that  consideration  cannot  affect  this  case  :  it  may  be  matter 
for  the  deliberation  of  the  Court,  whether  we  should  not  alter  the  practice,  retaining 
it  indeed  in  part,  and  making  each  of  the  bail  liable  to  the  sum  sworn  to,  but  not  in 
the  double  sum  as  is  tiow  the  case.  The  bail  look  to  see  what  the  debt  is,  and  it  is 
reasonable  that  they  should  infer  from  thence  the  extent  of  their  obligation.  In  the 
[208]  present  case,  however,  they  must  be  held  liable  to  the  amount  of  their  recognizance 
separately,  not  exceeding  the  sum  recovered. 

liooKE  J.  The  dispute  on  this  motion  arises  from  the  alteration  introduced  by 
the  Court,  forbidding  Defendants  to  become  boutid  at  all.  I  certainly  have  acted 
under  a  mistake;  for  when  I  have  fixed  the  sum  for  which  the  Defendant  was  to  be 
held  to  bail  at  10  or  20  pounds,  I  have  considered  the  bail  as  giving  security  for  no 

a)  Vid.  Cooke's  Rules  and  Orders,  C.  B.  5  \Y.  &  M. 

(6)  E.  T.  36  G.  3.  It  is  ordered  that  from  and  after  the  first  day  of  the  next  terra 
in  all  actions  requiring  bail,  the  Defendant  shall  not  be  permitted  to  enter  into  the 
recogin'zance ;  but  the  bail  shall  each  of  thera  enter  into  a  recognizance  in  double  the 
sum  sworn  to. 
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more.  Formerly  it  was  so,  when  the  DefeTidant  had  his  option  to  become  bound  with 
the  bail :  for  if  the  Defendant  was  bound,  the  recognizance  was  only  taken  for  the 
single  sum.  But  does  it  follow  from  our  having  forbidden  the  Defendant  to  become 
bound,  that  when  he  has  not  his  option,  the  bail  should  be  bound  in  double  the  sural 
That  never  was  the  cise  under  the  old  practice,  except  when  the  Defendant  did  not 
choose  to  become  bound. 

The  Court,  with  the  consent  of  the  parties,  made 

The  rule  absolute  on  payment  of  the  amount  of  the  recognizance  by  each  of  the 
bail  with  (a)  costs. 

Morris  v.  Wall.    Feb.  12tb,  1798. 

If  any  part  of  the  consideration  of  an  annuity  be  paid  in  country  bank  notes,  the 
dates  and  times  of  payment  must  be  set  out  in  the  memorial  under  the  annuity 
act  (b). 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  calling  on  the  Plaintiff  to  shew 
cause  why  the  judgment  signed  on  a  warrant  of  attorney  given  to  secure  an  annuity 
of  7.51.  should  not  be  set  aside,  on  the  ground  of  the  memorial  having  stated  that  part 
of  6001.  the  consideration-money,  was  paid  "in  notes  on  the  Bank  of  England  and 
country  bank  notes,"  without  specifying  the  dates  and  times  of  payment  of  the  latter. 
It  now  appeared  however  by  the  affidavit  of  the  Plaintiff,  that  at  the  time  of  executing 
the  deeds  the  Defendant  had  his  option  of  being  paid  in  cash  or  notes,  and  accepted 
the  latter  as  equally  convenient  to  himself. 

Clayton  Serjt.  for  the  Plaintiff.  If  it  be  only  necessary  to  state  in  the  memorial 
that  the  consideration  was  paid  in  money,  the  Court  may  consider  this  as  a  payment 
in  money.  It  is  clear  that  by  the  word  "money"  the  act  (17  Geo.  3,  c.  26),  did  not 
mean  cash  only,  for  s.  4  supposes  a  case  where  payment  is  made  in  notes.  The  policy 
of  the  act  was  to  prevent  goods  at  an  exaggerated  price  being  made  the  consideration 
of  an  annuity.  But  the  question  here  is.  Whether  any  symbol  of  money  passing 
current  and  ac-[209]-cepled  as  money,  be  not  money  within  the  meaning  of  the  act? 
In  Wright  v.  Read,  3  Terra  Rep.  554,  bank  notes  were  so  considered.  A  bank  note 
tendered  and  not  objected  to  is  a  good  tender  in  monej'.  So  a  country  bank  note 
payable  on  demand,  if  taken  as  payment,  is  good  payment.  To  go  one  step  further, 
if  a  country  bank  note  be  accepted  as  a  tender,  but  refused  because  not  so  much  in 
amount  as  the  party  thinks  himself  entitled  to,  it  may  be  a  good  tender  pro  tanto. 
Much  inconvenience  would  arise  from  setting  out  the  dates  and  times  of  payment 
of  notes  in  these  transactions,  since  the  number  employed  must  often  be  such  as  to 
occasion  great  prolixity. 

Shepherd  contra.  No  agreement  between  the  parties  to  accept  any  thing  as  money 
can  make  any  difference,  since  the  object  of  the  act  is  to  prevent  improvident  acrree- 
ments.  The  objection  here  does  not  arise  from  the  dates  and  times  of  payment  of 
the  bank  notes  not  being  set  out,  but  those  of  the  country  bank  notes,  which  are  not 
always  payable  on  demand.  They  are  the  promissory  notes  of  a  banker;  and  in 
Runiball  v.  Murray  and  another,  3  Term  Kep.  298,  and  Berry  v.  Bentley,  6  Terra  Rep.  690, 
it  was  held  that  promissory  notes  and  bankers  checks  must  be  set  out.  In  this  case 
if  51.  only  was  paid  in  bank  notes,  and  the  rest  in  country  bank  notes  payable  at  a 
month,  6001.  will  not  in  fact  have  been  paid. 

Eyre  Ch.  J.  If  this  question  was  open  I  should  feel  no  difficulty  in  deciditis;  it. 
I  should  bo  of  opinion  that  the  memorial  need  not  be  a  memorial  of  the  transaction, 
but  of  the  deeds,  and  that  the  consideration  expressed  in  the  latter,  was  to  be  the 
consideration  expressed  in  the  former.  If  the  consideration,  which  may  be  in  notes 
is  not  bona  fide  paid,  then  I  should  think  the  best  and  most  consistent  method  of 
effectuating  the  inteiUion  of  the  act,  would  ba  for  the  party  to  take  bis  remedy  by 
application  to  the  Court,  on  affidavit,  to  have  the  deeds  set  aside.  But  this  question 
has  been  decided,  and  so  decided,  that  I  am  bound  hand  and  foot.     There  are  two 


(a)  This  application  having  been  first  made  to  the  Chief  Justice,  who  referred  the  ■ 
parties  to  the  Court,  and  declarations  having  since  that  time  been  delivered,  the  Court 
restrained  the  costs  to  be  paid  by  the  bail  to  the  period  of  that  application. 

(i)  Vide  Dralce  v.  Rogers,  2  B.  &  B.  19. 
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cases  on  the  point,  against  which  I  cannot  take  upon  myself  to  interpose  my  private 
judgment,  sitlinj;  here  and  exercising  a  fcuiiiniary  juris(Jiciion.  I  wish  indeed  that 
the  question  hail  been  put  upon  the  record,  in  the  firt t  instance,  that  a  Rolemn  decision 
might  have  been  had,  and  a  rule  obtained,  by  which  all  the  courts  roi^ht  be  directed 
in  the  exeicise  of  this  summary  jurisdiction.  But  when  I  see  two  deteiniinations,  that 
where  the  consideration  is  paid  in  notes,  not  of  the  Bank  of  England,  they  must  be 
set  forth  in  order  that  the  Court  may  see  [210]  whether  they  are  such  notes  that  they 
can  be  considered  as  cash,  I  must  submit,  though  I  do  it  with  reluctance. 

BuLLER  J.     I  am  of  the  same  opinion. 

RoOKE  J.     I  am  of  the  same  opinion. 

liule  absolute  (n). 

Calliland  v.  Vaughan.     Feb.  12th,  1798. 

The  Court  will  not  b}'  putting  off  a  trial  or  other  indirect  means  compel  a  party  to 
consent  to  a  commission  for  the  examination  of  witnesses  in  Scotland.  Where 
contradictory  verdicts  have  been  found  on  a  policy  of  insurance  and  a  third  action 
brought  against  another  underwriter,  the  Court  will  not  put  off  the  trial  to  enable 
him  to  obtain  a  commission  from  a  Couitof  Equity  for  the  examination  of  witnesses 
in  Scotland  to  the  same  facts  which  were  given  in  evidence  on  the  last  trials:  at 
least  if  he  has  obtained  time  to  plead  on  the  usual  terms. 

A  policy  having  been  efTected  on  the  life  of  the  late  Earl  of  Glencairn,  with  a 
warranty  of  good  health,  several  actions  were  brought  thereon  in  the  King's  Bench, 
one  of  which  was  tried  in  Easter  Term  last,  when  a  verdict  was  found  for  the  Defen- 
dant. A  second  action  was  afterwards  brought  in  this  court  against  another  under- 
writer, and  the  evidence  of  the  principal  witness  for  the  Defendant  being  impeached 
by  new  evidence  on  the  part  of  the  Plaintiff,  he  obtained  a  verdict.  In  both  courts 
new  trials  were  moved  for  and  refused.  The  Plaintiff  discontinued  the  remaining 
actions  in  the  King's  Bench,  and  brought  them  in  this  Court,  of  which  this  was  one. 

Adair  Serjt.  on  a  former  day  applied  to  the  Court,  on  the  part  of  the  Defendant, 
to  exercise  its  authority  by  granting  imparlances  from  time  to  time,  or  by  such  other 
means  as  it  should  think  proper,  to  compel  the  Plaintifi  to  consent,  that  a  commission 
should  issue  out  of  this  Court  for  the  examination  of  witnesses  in  Scotland.  He 
produced  affidavits  stating  the  importance  of  their  evidence  with  respect  to  the  state 
of  the  Earl  of  Glencairn's  health,  and  contended  that  he  was  inlitled  to  this  indulgence 
as  the  evidence  to  be  obtained  was  merely  to  supply  the  place  of  that  which  had  been 
impeached  upon  the  second  trial.  He  said  that  the  reason  why  he  did  not  move  to 
put  off  the  trial  in  the  usual  way  was,  that  ho  could  not  state  any  probability  of  the 
witnesses  being  able  to  attend  at  any  future  time. 

The  Court  however  not  being  satisfied  that  it  was  proper  for  them  to  compel  a 
party,  by  indirect  means,  to  do  what  they  had  no  authority  to  compel  him  to  do 
directly,  and  adverting  to  an  important  question  which  might  arise,  Whether  any  one 
giving  his  testimony  under  such  a  commission  could  be  convicted  of  perjury  1  intimated 
that  it  would  be  better  for  the  Defendant  (if  all  the  underwriters  were  willing  to  be 
bound  by  a  third  [211]  verdict)  to  apply  to  the  Court  to  put  off  the  trial  for  the 
absence  of  material  witnesses,  till  the  Defendant  could  obtain  a  commission  from  a 
Court  of  Equity  ;  at  the  same  time  saying,  that  if  the  Plaintiff  should  oppose  the  rule 
on  the  ground  suggested  by  Adair,  it  must  be  discharged.  Accordingly  a  rule  nisi 
was  taken  in  this  way. 

Cockell  and  Hey  wood  Serjts.  now  shewed  for  cause  an  affidavit,  stating,  First,  that 
the  Defendant  had  already  obtained  an  order  for  six  days  time  to  plead  on  an  under- 
taking to  plead  issuably,  and  take  short  notice  of  trial ;  the  Defendant  therefore  was 
bound  by  the  terms  of  his  own  rule,  and  could  not  in  violation  of  it  apply  to  put  off 
the  trial :  Secondly,  That  previous  to  the  action's  being  discontinued  in  the  King's 
Bench  the  underwriters  had  hurried  the  Plaintiff  on  by  threatening  a  non  pros.  They 
contended  that  there  was  no  fact  to  be  brought  forward  by  the  additional  witnesses 
which  the  Defendant  was  not  as  much  aware  of  at  the  last  trial  as  at  the  present  time ; 
and  said  that  the  Court  of  King's  Bench  had  constantly  refused  commissions  to  examine 

(a)  Vid.  etiam  Foole  v.  Cabanes  and  others,  8  T.  K.  328. 
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witnesses  where  great  contradiction  of  evidence  had  been  expected,  as  in  cases  respect- 
ing the  sea-worthiness  of  a  ship. 

Adair  and  Shepherd  Serjts.  in  support  of  the  rule  said,  that  the  underwriters  had 
hurried  on  the  Plaintiff  in  the  King's  Bench  for  no  other  purpose  than  to  compel  him 
to  make  his  election  of  discontinuing,  or  proceeding  to  trial ;  and  that  the  Plaintiffs 
case  would  be  ultimately  expedited  by  this  temporary  delay,  as  all  the  underwriters 
would  be  bound  by  a  third  verdict  if  the  additional  evidence  were  procured. 

Eyre  Ch.  J.  The  proposal  made  on  the  part  of  the  underwriters  to  be  bound  by 
a  third  verdict  was  worth  the  Plaintiff's  consideration.  He  probably  has  good  reasons 
for  refusing  to  accede  to  it.  The  proposal  is  at  least  strong  proof  that  this  motion 
was  not  made  merely  for  delay,  and  that  the  Defendant  had  some  hopes  of  obtaining 
evidence  which  might  turn  the  verdict  in  his  favour.  The  Plaintiff  however  thinks 
fit  to  stand  upon  bis  rights  :  he  refuses  to  consent,  and  we  are  called  upon  for  a 
decision.  The  question  then  is,  whether  the  Court  should,  under  the  circumstances 
of  this  case,  give  the  Defendant  till  next  term  to  enable  him  to  apply  to  a  Court  of 
Equity.  The  reasons  ought  to  be  very  many,  and  very  strong,  to  induce  us  to  grant 
this  favour.  On  the  motion  for  a  new  trial  here,  it  was  proposed  to  the  underwriters 
to  consent  to  be  bound  by  a  third  verdict,  as  the  two  [212]  former  were  contradictory, 
but  this  was  not  acceded  to.  I  lay  no  other  stress  on  that  circumstance,  than  as  it 
proves  that  the  underwriters  chose  to  proceed  in  the  most  adverse  way.  From  that 
moment,  therefore,  they  should  have  set  about  procuring  the  necessary  evidence  for 
their  defence.  They  understood  their  cause  at  that  time  as  well  as  they  do  now  ;  and 
yet  they  did  not  apply  to  a  Court  of  Equity  for  a  commission,  as  a  large  body  of 
underwriters  usually  does.  They  first  hurry  on  the  Plaintiff  in  the  King's  Bench,  and 
then  obtain  time  to  plead  on  the  usual  terms.  After  all  that  has  passed  it  is  impossible 
for  the  Court  deciding  adversely  to  put  off  the  trial  of  this  cause  in  order  to  give  the 
Defendant  the  opportunity  of  applying  to  a  Court  of  Equity,  which  he  has  lost  by  his 
own  neglect. 

BuLLER  J.  Whether  these  underwriters  ought  to  be  satisfied  with  the  last  verdict, 
or  whether  they  act  wisely  in  persisting,  are  questions  which  the  Court  has  nothing 
to  do  with.  The  Defendant  does  not  now  come  in  the  ordinary  course  of  justice,  but 
is  asking  what  he  is  not  entitled  to  of  right,  and  what,  if  granted,  will  be  to  the  pre- 
judice of  the  Plaintiff.  I  observe  that  the  Defendant  does  not  pretend  to  produce 
evidence  of  any  new  fact,  of  which  the  underwriters  were  not  apprized  at  the  time  of 
the  first  trial ;  it  seems  that  he  has  only  got  four  or  five  witnesses  more  to  prove  the 
same  thing.  But  that  ought  not  to  have  any  weight.  I  have  always  told  a  jury  that 
if  a  fact  is  fully  proved  by  two  witnesses,  it  is  as  good  as  if  proved  by  a  hundred.  I 
do  not  know  that  the  Court  of  Chancery  would  grant  a  commission  of  this  kind  of 
course :  I  think  not.  Taking  into  consideration  the  circumstance  of  the  Defendant 
having  bound  himself  by  the  terms  of  the  order  not  to  delay  the  Plaintiff,  I  am  of 
opinion  that  this  rule  should  be  discharged  with  costs. 

RoOKE  J.  The  Plaintiff  having  refused  to  consent  to  put  off  the  trial,  the  case 
must  stand  on  its  own  merits,  and  as  the  Defendant  has  entered  into  terms,  he  ought 
not  now  to  be  allowed  to  delay  the  Plaintiff.  But  I  think  it  would  be  going  too  far 
to  discharge  the  rule  with  costs. 

Eyre  Ch.  J.  said,  that  as  the  Defendant  had  not  disclosed  by  his  affidavit  that 
he  was  under  terms,  he  concurred  in  the  opinion  that  the  rule  should  be  discharged 
with  costs. 

Rule  discharged  with  costs. 

[213]    Leominster  Canal  Company  v.  Cowell  and  Another.    Feb.  12th,  1798. 

A  rent  charged  on  the  rates  by  a  canal  act  as  a  compensation  for  damage  done  to  land, 
is  not  within  the  11  Geo.  2,  c.  19,  s.  22,  so  as  to  entitle  an  avowant  to  double  costs; 
nor  is  any  rent-charge  (a). 

Replevin  of  a  boat  taken  belonging  to  the  Company.  Avowries,  1st,  That  by  the 
31  Geo.  3,  c.  69,  the  Company  was  authorized  to  enter  into  the  lands  of  any  person, 
and  set  out  such  parts  as  they   should   think  necessary   for  the  canal ;   making  a 

(a)  Vide  Johnson  v.  Lawsm,  2  Bing.  341.     Short  v.  Hubbard,  2  Bing.  349,  352. 
C.  P.  IV.— 28 
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recompence  for  all  damage  done  by  a  sum  in  gross  or  by  an  annual  rent  to  be  charged 
upon  the  rates ;  that  a  power  was  given  to  distrain  the  boats  of  the  Company  upon 
the  canal  in  case  such  rent  should  be  in  arrear  twenty-one  days ;  that  the  Company 
entered  into  and  damaged  the  avowatit's  lands  ;  that  the  recompence  was  adjusted  by 
an  annual  rent,  and  because  that  was  above  twenty-one  days  in  arrear  he  distrained, 
&c.  2d,  That  after  the  passing  of  31  Geo.  3,  c.  69,  a  sum  was  due  from  the  Company 
to  the  avowant  for  rent  on  account  of  land  set  out  and  damaged,  and  afterwards 
adjusted  according  to  the  provisions  of  the  said  act.  These  facts  having  been  traversed 
and  found  for  the  avowant  and  judgment  entered  accordingly,  Williams  Serjt.  on  a 
former  day  obtained  a  rule  to  shew  cause  why  the  prothonotary  should  not  be  directed 
to  review  bis  taxation,  he  having  allowed  double  costs. 

Clayton  Serjt.  now  shewed  cause.  The  Canal  Act  gives  a  distress  for  rent,  and 
says,  if  it  is  not  redeemed  it  may  be  appraised  and  sold  "in  such  manner  as  the  law 
directs  in  cases  of  distress  for  rent."  If  this  clause  be  coupled  with  11  Geo.  2,  c.  19, 
8.  22,  it  will  entitle  the  avowant  to  double  costs.  This  is  a  case  between  landlord  and 
tenant;  the  rent  eo  nomine  is  to  be  paid  to  the  owner  of  the  land  while  the  damage 
continues,  and  unless  it  is  purchased  there  is  a  reversion  of  the  land  itself  to  him  as 
soon  as  it  shall  cease.  The  benefit  of  11  Geo.  2  is  not  confined  to  cases  where  the 
avowry  pointed  out  by  that  act  is  used  ;  a  party  is  still  at  liberty  to  avow  at  length, 
though  if  he  does,  he  must  prove  his  title  in  omnibus.  At  any  rate  however  the 
second  avowry  is  general.  The  case  of  Lyod  Esq.  v.  Winton,  2  Wils.  28,  where  double 
costs  were  not  allowed,  was  a  case  of  seizure  for  a  heriot  custom  and  not  a  distress  for 
rent,  and  is  therefore  very  distinguishable  from  the  present. 

Williams  Seijt.  contrii.  The  first  avowry  is  admitted  to  be  under  this  canal  act, 
but  it  is  contended  that  the  second  is  general.  That  however  would  be  bad  on 
demurrer  uidess  supported  by  this  act,  [214]  for  in  a  case  between  landlord  and  tenant 
the  distress  must  be  taken  upon  the  premises ;  whereas  here  the  boat  was  not  taken 
on  the  avowant's  premises,  but  on  the  canal.  The  11  Geo.  2  was  made  to  remedy 
the  difficulty  landlords  had  in  setting  out  their  title  on  the  record,  and  only  gives 
double  costs  in  cases  of  avowries  under  that  act.  This  is  strongly  shewn  by  the  case 
in  2  Wils.,  where  the  Court  refused  to  extend  that  act  to  an  avowry  for  a  heriot 
custom.  The  words  "appraised  and  sold  in  such  manner  as  the  law  directs  in  cases 
of  distress  for  rent,"  does  not  apply  to  11  Geo.  2,  but  to  2  W.  &  M.  sess.  1,  c.  5,  which 
first  enabled  the  party  to  sell  what  was  a  mere  pledge  at  common  law. 

Eyke  Ch.  J.  (stopping  Williams).  We  need  only  look  at  the  Leominster  Canal 
Act  to  be  satisfied  that  this  is  not  a  distress  for  rent  within  the  meaning  of  11  Geo.  2  ; 
the  distress  intended  to  lie  protected  by  that  act,  is  a  distress  for  a  certain  rent  directly 
reserved  by  a  landlord  on  his  grant  or  demise  of  land  theretofore  made.  In  that  case 
the  landlord  may  avow  generally,  and  is  entitled  to  double  costs.  But  this  is  a  distress 
for  rent  by  the  Canal  Act  charged  on  the  rate  ;  it  is  a  mere  rent-charge,  with  a  power 
of  distress  given  ;  and  not  at  all  like  the  case  of  rent  reserved  by  tenure.  A  rent-charge 
is  not  within  the  11  Geo.  2. 

Per  Curiam,  Rule  absolute  (a)'. 

HOLSTEN  V.  CULLIFORD.     Feb.  12th,  1798. 

It  is  not  sufficient  to  stick  up  a  notice  of  declaration  in  the  office  if  the  defendant's 
last  place  of  abode  is  known ;  for  it  ought  to  be  served  there  (a)". 

Clayton  Serjt.  shewed  cause  against  a  rule  nisi  for  setting  aside  the  interlocutory 
judgment  in  this  case,  and  produced  an  aflSdavit  of  the  clerk  to  the  Plaintiff's  attorney, 
stating,  that  he  had  stuck  up  the  notice  of  declaration  in  the  office,  "  not  knowing  where 
the  defendant  was  to  be  found." 

The  Court  (after  conferring  with  the  officer)  said,  that  if  the  Defendant  was  not  to 

(o)>  Vide  also  Leominster  Canal  Company  v.  Norris  and  another,  7  Term  Rep.  500, 
where  the  same  point  was  contended  and  the  same  judgment  given  by  the  Court  of 
King's  Bench.  A  motion  had  also  been  made  in  this  case  similar  to  that  in  the  King's 
Bench,  on  the  ground  of  the  insufficiency  of  the  avowries ;  but  was  abandoned  after 
the  decision  of  that  Court. 

{of  Vide  Losemore  v.  Cohen,  1  N.  R.  279. 
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be  found  after  due  search  the  notice  of  declaration  ought  to  be  served  at  his  last  place 
of  abode,  or  at  least  it  should  be  sworn  on  the  part  of  the  Plaintiff  that  the  Defendant's 
last  place  of  abo'le  was  not  known. 

Shepherd  Serjt.  for  the  Defendant. 

Rule  absolute. 

[215]    BuRNSALL  V.  Davy  and  Others.    Feb.  12tb,  1798. 

A.  devised  all  his  freehold  and  leasehold  estates  to  B.  and  the  issue  of  her  body  "as 
tenants  in  common,  but  in  default  of  such  issue,  or  being  such,  if  they  should  all 
die  under  twenty-one  and  without  leaving  issue "  then  over :  held  that  all  the 
limitations  subsequent  to  that  to  B.  being  contingent,  the  remainders  in  the  free- 
hold were  barred  by  fine  and  recovery,  but  that  the  leasehold  vested  in  the 
remainder-man  on  the  death  of  B.  without  issue  («). 

This  was  a  case  from  the  Court  of  Chancery,  the  substance  of  which  was  as 
follows  ; — 

David  Burnsall  deceased,  being  seised  in  fee  of  and  lawfully  entitled  unto  certain 
freehold  and  leasehold  estates,  by  his  will  dated  the  26th  November  1791,  duly 
executed  and  attested  so  as  to  pass  his  real  estates,  gave  and  devised  as  follows,  that 
is  to  say, "  I  do  hereby  give,  devise  and  bequeath  all  and  every  my  freehold  and  lease- 
hold estates  and  all  other  my  estates  whatsoever  both  real  and  personal  (subject  and 
chargeable  as  therein  mentioned)  after  payment  and  discharge  of  all  my  debts  legacies 
and  my  funeral  and  testamentary  charges  and  expences  and  the  expences  in  and  about 
executing  this  my  will  unto  my  niece  Mary  Owstwick  otherwise  EUard  and  the  issue 
of  her  body  lawfully  to  be  begotten  as  tenants  in  common  (if  more  than  one),  but 
in  default  of  such  issue  or  being  such  if  they  shall  all  die  under  the  age  of  twenty- 
one  years  and  without  leaving  lawful  issue  of  any  of  their  bodies,  then  I  devise  the 
same  unto  my  cousin  Peter  Davy  and  the  issue  of  his  body  lawfully  to  be  begotten 
as  tenants  in  common  (if  more  than  one)  but  in  default  of  such  issue  or  being  such  if 
they  shall  all  die  under  the  age  of  twenty-one  years  and  without  lawful  issue  of  any 
of  their  bodies  or  in  case  neither  he  nor  any  such  lawful  issue  (if  any)  shall  take  upon 
himself  or  themselves  the  surname  of  Burnsall  in  virtue  of  an  act  of  parliament  or 
other  legal  method  to  be  made  or  taken  for  that  purpose  within  the  space  of  two 
years  after  coming  into  the  possession  of  the  same  estates  and  property  by  virtue  of 
this  my  will,  that  then  and  in  either  of  such  cases  happening  the  same  estates  and 
property  shall  actually  go,  and  I  for  that  purpose  hereby  give  devise  and  bequeath 
the  same  to  Stephen  Ganton  his  heirs  executors  or  administrators  for  ever,  but 
recommend  and  hope  that  he  they  or  some  or  one  of  them  will  take  upon  himself 
herself  or  themselves  my  said  surname  of  Burnsall." 

Power  was  given  by  the  will  to  Mary  Owstwick  otherwise  Ellard  at  any  time 
or  times  during  her  life,  and  to  Peter  Davy  at  any  time  or  times  during  his  life, 
when  and  as  they  should  respectively  come  into  and  be  in  the  actual  possession 
of  the  said  estates  and  property  to  grant  the  freehoMs  upon  building  leases  for 
seventy  years,  and  to  grant  either  the  freeholds  or  leaseholds  upon  other  leases  for 
twenty-one  years. 

[216]  David  Burnsall  afterwards  died  without  altering  his  said  will,  leaving  the 
said  Mary  Owstwick  otherwise  Ellard  (who  was  then  the  wife  of  the  Plaintiff)  his 
niece  and  heiress  at  law,  and  the  said  Peter  Davy  and  Stephen  Ganton  him  surviving. 

Mary  Ovvstwick  the  niece  is  since  dead,  without  ever  having  had  any  issue,  but 
she  and  her  husband  before  her  death,  and  within  two  years  after  the  death  of  the 
testator,  took  upon  themselves  the  surname  of  Burnsall,  in  pursuance  of  the  said 
testator's  will,  and  by  the  authority  of  His  Majesty's  letters  patent,  granted  to  them 
for  that  purpose ;  and  soon  after  the  testator's  death  entered  upon  the  freehokl  estate 
and  suffered  recoveries,  and  levied  fines  thereof  to  the  use  of  such  persons  and  for 
such  estates  as  the  said  Joseph  Ellard  and  Mary  his  wife  should  appoint.  And  for 
default  of  appointment  to  the  use  of  Joseph  Ellard,  for  the  joint  lives  of  himself  and 

(a)  Vide  Doe  v.  Cooper,  1  East,  229,  234.  Seale  v.  Barter,  2  B.  &  P.  490.  Doe  d. 
Liffonl  V.  Sparrow,  13  Eist,  359.  Doe  d.  IFright  v.  Jesson,  5  M.  &  S.  9.5,  102.  Merest 
V.  James,  1  B.  &  B.   i84,  488. 
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his  wife,  ami  after  the  decease  of  either  to  survive  for  his  or  her  life,  with  remainder 
to  the  heirs  and  assigns  of  Joseph  Ellard  in  fee. 

The  questions  for  the  opinion  (if  the  Court  were,  1st,  What  estate  and  interest  the 
said  Mary  Owstwick  otherwise  Ellard  took  under  the  testator's  will,  and  ibe  recoveries 
and  fines  in  the  testator's  freehold  estates^  2diy,  What  estates  the  said  Mary 
Owstwick  otherwise  Ellard  took  under  the  testator's  will,  in  the  said  testator's  lease- 
hold estates?  3dly,  What  estate  the  Defendant  Peter  Davy  took  under  the  saiil  will 
in  the  testator's  freehold  estates?  4thly,  What  estate  the  Defendant  Peter  Davy  took 
under  the  said  will  in  the  testator's  leasehold  estates? 

This  case  was  argued  in  Easter  Term  last  by  Palmer  Serjt.  for  the  Plaintiflf,  and 
Williams  Serjt,  for  the  Defendant. 

Palmer  Serjt.  Mary  Owstwick  took  an  estate  tail  in  the  freehold,  ami  an  absolute 
estate  in  the  leasehold  property.  It  is  manifest  that  both  kinds  of  pioperty  were 
intended  by  the  devisor  to  go  together  to  the  same  description  of  persons ;  it  is  there- 
fore only  necessary  to  establish,  lliat  an  estate  tail  in  the  freehold  passed,  and  an 
absolute  estate  in  the  leasehold  will  follow  of  course.  The  interest  of  P.  Davy  in  the 
freehold  being  contingent,  is  at  all  events  bari'ed  by  the  recovery,  whether  M.  Owst- 
wick took  an  estate  for  life  or  in  tail.  If  she  took  an  estate  tail  the  contingency  is 
manifest.  But  suppose  it  to  be  an  estate  to  M.  Owstwick  for  life,  remainder  to  her 
children  for  life,  still  the  interest  of  P.  Davy  would  not  be  absolute  on  the  determina- 
tion of  those  estates  ;  for  if  [217]  one  of  the  children  had  arriveii  at  the  age  of 
twenty-one  or  had  left  issue,  P.  Davy  could  not  have  taken  any  thing.  If  we  were 
merely  contending  for  the  freehold,  we  need  only  cite  the  decision  between  these 
parties,  6  Teim  Rep.  34  ;  it  is  for  the  purpose  of  the  leasehold  only,  that  it  becomes 
necessary  to  discuss  what  estate  M.  Owstwick  took.  The  prefatory  words  "all  my 
freehold  and  leasehold  estates"  are  not  sufficient  to  give  an  estate  in  fee  to  the 
children  ;  for  though  great  stress  has  been  laid  upon  such  words,  where  a  question 
has  arisen  between  the  devisee  and  the  heir  at  law  in  cases  where  all  has  been  devised 
by  such  prefatory  words,  and  something  remained  undisposed  of  by  the  particular 
clauses  of  the  will,  yet  in  this  case  eveiy  thing  has  been  devised  away,  and  the  only 
question  is.  Whether  A.  or  B.  shall  have  a  particular  part  of  it.  The  only  cases 
where  the  word  "issue"  can  be  construed  to  be  a  word  of  purchase,  are,  1st,  where  an 
express  estate  for  life  is  given  to  the  ancestor,  remainder  to  bis  issue  and  the  heirs  of 
such  issue ;  in  which  case  the  term  "  issue "  denotes  some  individual,  because  the 
subsequent  words  of  limitation  are  inconsistent  with  the  ancestor's  taking  the  whole 
estate.  2(lly,  Where  a  personal  estate  is  given  to  the  ancestor  foi'  life  and  to  his 
issue  without  any  disposition  over:  but  there  is  no  instance  of  such  a  construction 
being  put  upon  the  word  "issue"  in  cases  of  freehold  estates  without  subsequent 
words  of  limitation.  The  Courts  have  construed  such  words  as  appear-  to  give  an 
estate  for  life  only,  as  giving  an  estate  of  inheritance,  where  the  property  would  other- 
wise go  to  a  different  family  fr-om  that  which  was  intended  to  take,  Roe  v.  G-reiu  and 
others,  2  Wils.  322,  Robinson  v.  Robinson,  1  Burr.  38,  and  in  Doc  v.  Applin,  4  Term 
Rep.  82,  where  the  devise  was  to  W.  D.  of  a  freehold  estate  for  life,  arrd  after  his 
decease  to  and  amongst  his  issue,  and  in  default  of  issue  their  over,  the  Court  went  so 
far  as  to  reject  the  words  "and  amongst"  in  order  to  effectuate  the  general  irrtention, 
arrd  held  that  ^V.  D.  took  an  estate  tail.  Orr  the  same  ground  the  Court  in  this  case 
may,  if  necessary,  reject  the  words  "  terrants  irr  common."  In  Due  v.  Applin,  Lord 
Kenyon  thought  that  the  gerreral  inteniiorr  would  fail  for  want  of  Lmitation  to  the 
issue.  Here  if  the  word  "  issue  "  be  uirderstood  firlly,  that  is  includirrg  all  descerrdants, 
it  must  be  coirsidered  as  a  word  of  limitation  :  if  it  be  considered  as  dt.signaling  orre 
or  more  persons  only  it  must  be  coirfined  to  issue  born  irr  the  life  of  tho  devisor,  Cook 
V.  Cook,  2  Vern.  546.  But  the  same  woi'd  cannot  be  construed  to  mean  two  tbiirgs  in 
the  same  breath  :  if  the  issue  of  M.  O.  would  [218]  take  by  purchase,  the  words 
"lawful  issue  of  their  bodies"  must  be  confined  to  issue  to  be  born  withirr  a  limited 
time,  to  the  exclusion  of  their  general  descerrdants.  But  to  say  that  it  is  arr  estate 
for  life  to  M.  0.  and  their  over,  would  be  directly  coirtrary  to  all  the  cases  where  the 
general  intention  of  the  testator  has  been  adopted,  notwithstanding  particular  words 
which  seem  to  contradict  it. 

Williams  Serjt.  contra.  I  shall  conteird  that  M.  Owstwick  took  an  estate  for  life 
with  contingeirt  remainders  to  her  childreir  in  tail,  arrd  that  the  remaiirder  over  to 
Peter  Davy  was  a  vested  remainder.     This  is  with  a  view  to  the  freehold,  and  if  I 
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can  establish  a  right  to  that  the  leasehold  will  follow  of  couise.  The  general  intention 
of  the  testator  may  be  effected,  without  giving  an  estate  tail  to  M.  0.,  for  if  she  take 
an  estate  for  life  with  cross  remainders  to  her  issue  in  tail,  the  remainder  to  Peter 
Davy  will  not  take  effect  till  all  her  issue  is  extinct.  The  words  of  the  will  are  "as 
tenants  in  common  if  more  than  one."  Now,  cross  remainders  may  be  intended  here, 
for,  if  on  the  face  of  the  will  they  appear  necessary  to  the  intention  of  the  testator, 
the  Court  will  imply  them.  In  Doe  v.  IFainewright,  5  Term  Rep.  427,  Lord  Kenyon 
said,  "No  technical  precise  form  of  words  is  necessary  to  create  cross  remainders." 
Here  the  intention  is  manifest  from  the  words  "if  they  shall  all  die  under  the  age 
of  21  years,  and  without  leaving  lawful  issue  of  their  bodies."  The  ground  of  the 
decision  in  Doe  v.  Applin  was,  that  no  cross  remainders  could  be  implied  :  and  there 
Mr.  J.  Buller  said,  that  in  rejecting  the  words  "and  amongst,"  the  Court  would  be 
going  farther  than  they  had  gone  in  any  former  case.  In  the  next  place,  the  issue  of 
M.  0.  would  have  taken  an  estate  tail,  in  which  case  Peter  Davy  took  a  vested 
remainder.  In  Luddington  v.  Kime,  1  Ld.  Rayra.  203.  1  Salk.  224.  3  Lev.  431,  it 
was  held,  that  where  the  mesne  estates  are  particular  estates,  the  remainder  limited 
over  may  vest.  In  this  case  the  testator  gives  an  estate  "to  the  issue  of  the  body  of 
M.  O.  as  tenants  in  common,  if  more  than  one  ;"  now  it  is  clear  that  if  the  will  had 
stopped  there,  the  children  could  have  taken  only  an  estate  for  life,  and  the  remainder 
to  Peter  Davy  would  be  vested  :  and  the  subsequent  words  only  subject  that  remainder 
to  be  devested  by  issue.  But  admitting  the  subsequent  words  to  be  words  of  inherit- 
ance, it  is  impossible  that  they  should  give  a  fee  :  for  even  supposing  that  the  devise 
had  been  to  the  issue  of  M.  0.  and  their  heirs,  the  subsequent  words,  "  without  lawful 
issue  of  their  bodies"  would  [219]  restrain  the  general  expression  of  heirs,  to  heirs  in 
tail.  19  H.  6,  74  b.  cit.  Dougl.  266,  in  notis,  and  if  that  be  the  case,  where  a  fee  is 
expressly  given,  a  fortiori  it  will  be  so  where  the  estate  given  is  not  so  large.  The 
case  of  Doe  v.  Laming,  2  Burr.  1100,  is  much  stronger  than  this,  for  "heirs"  is  a  more 
technical  expression  than  "issue,"  and  yet  the  Court  there  in  order  to  effectuate  the 
general  intention  of  the  testator  restrained  the  estate  of  the  first  taker  to  an  estate  for 
life.  So  in  Due  v.  Reason,  cit.  Doe  v.  Holmes,  3  Wils.  245,  Ryder  Ch.  J.  said,  that 
"after  the  death  of  the  tenant  for  life,  the  issue  (which  in  a  will  is  a  word  that 
operates  as  effectually  to  make  an  estate  tail  as  the  words  heirs  of  the  body  do  in  a 
deed)  are  to  take  as  purchasers,  for  the  devise  is  to  the  issue  of  the  body  of  the  niece, 
and  to  the  heirs  of  such  issue."  The  words  used  by  the  devisor  in  this  case  "  without 
leaving  lawful  issue  "  are  sufficient  to  give  an  estate  tail ;  nor  does  the  addition  of  the 
words  "if  they  shall  all  die  under  the  age  of  twenty-one  years"  make  any  difference, 
for  the  remainder  could  not  take  effect  till  failure  of  issue.  Soidle  v.  Gerrard,  Cro. 
Eliz.  525.  Moor,  422.  Broionswm-d  v.  Edtvards,  2  Vez.  248.  If  the  children  were  to 
take  an  estate  in  fee,  why  should  the  testator  have  limited  over  to  Peter  Davy,  and 
have  required  him  to  obtain  an  act  of  parliament  in  order  to  take  the  name  of 
Burnsall,  since  if  they  were  once  possessed  of  a  fee  they  might  dispose  of  it  to  a 
stranger  to  that  name?  Such  a  construction  would  defeat  his  apparent  intention  of 
giving  the  estate  over  to  a  collateral  relation  who  should  take  his  name,  on  failure  of 
issue  of  the  children  of  M.  O.  At  all  events,  whether  the  children  of  M.  0.  would 
have  taken  an  estate  in  fee  or  in  tail,  Peter  Davy  is  equally  entitled  to  the  leasehold. 
In  Doe  V.  Lyde,  1  Terra  Rep.  596,  it  was  laid  down  as  a  general  principle,  that  "  where 
there  is  an  express  limitation  of  a  chattel,  by  words,  which  if  applied  to  a  freehold 
would  create  an  express  estate  tail,  the  whole  interest  vests  absolutely  in  the  first 
taker,  and  a  limitation  over  of  such  a  chattel  is  too  remote  to  take  effect.  But  where 
there  is  no  such  express  legal  limitation  the  Court  will  consider  the  intention  of  the 
testator."  The  recovery  in  this  case  certainly  could  not  affect  the  leaseholds,  for  they 
did  not  pass  to  make  a  tenant  to  the  praecipe. 

Palmer  in  reply.  No  doubt  a  remainder  limited  to  a  person  in  being,  after 
preceding  limitations  to  persons  not  in  being,  may  open  and  let  in  those  persons  when 
they  come  in  esse ;  but  the  idea  of  vesting  and  afterwards  devesting  would  destroy 
the  distinction  be-[220]-tween  vested  and  contingent  remainders.  As  long  as  it  is 
uncertain  whether  the  party  will  ever  take  any  thing,  the  remainder  is  contingent, 
but  a  vested  remainder  takes  effect  immediately,  in  interest,  and  will  take  effect  in 
possession  by  lapse  of  time ;  it  may  open,  but  continues  vested  because  certain.  The 
remainder  to  Peter  Davy  was  therefore  contingent,  since  if  any  of  the  children  bad 
arrived  at  the  age  of  twenty-one,  he  could  have  taken  nothing.     The  case  of  Doe  v. 
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Wainewrighl  proves  iiotbing,  for  cross  remainders  were  there  created,  though  not  in 
technical  language.  Indeed  the  distinct  ion  with  respect  to  cross  remainders  is  this, 
between  two  the  presumption  is  in  favour  of  them,  between  more  than  two,  against  (a)' 
them.  If  the  Court  can  imply  cross  remainders  in  this  case,  they  might  have  been 
implied  in  Doe  v.  Applin.  It  is  not  disputed  that  if  the  estate  had  been  limited  to 
the  issue  of  M.  0.  and  their  heirs,  the  word  "heirs"  might  be  qu.iHKed  to  mean  heirs 
in  tail ;  but  here  no  such  qualification  can  take  place,  as  no  such  words  of  limitation 
are  added.  There  is  no  case  where  the  Court  has  enlarged  the  estate  of  the  second 
taker  for  the  purpose  of  effectuating  the  general  intention  of  the  testator  ;  if  in  Robinson 
V.  Robinson  they  could  have  done  so,  they  might  have  effectuated  the  intention  of  the 
testator  more  completely. 

Eyre  Ch.  J.  Technical  rules  are  not  to  be  relied  upon  in  explaining  the  intention 
of  testators:  and  yet  cases  of  intention  are  much  embarrassed  by  authoiities.  If  this 
case  were  stripped  of  all  authorities  I  would  inquire  what  was  the  intention  of  the 
testator,  as  it  appeared  from  the  circumstances  of  his  family,  and  the  words  of  the 
will :  and  next  I  would  examine  the  rules  of  law,  to  see  how  far  the  intention  of  the 
testator  was  consistent  with  them.  An  anxiety  to  effectuate  what  has  been  considered 
as  the  leading  intention  of  testators  has  introduced  all  the  difficulty  in  this  kind  of 
cases.  It  often  happens  that  a  testator  means  to  limit  his  estate  in  a  way  which  the 
law  does  not  allow.  The  only  words  in  this  case  which  raise  any  difficulty  in  my  mind 
are  these  "if  they  shall  all  die  under  the  age  of  twenty-one  years;"  if  they  were 
omitted  it  would  be  a  simple  case.  There  were  two  branches  of  the  testator's  family 
on  whom,  being  the  principal  objects  of  his  bounty,  he  intended  to  settle  his  property 
in  succession,  and  on  failure  of  whom  he  intended  that  it  should  go  over  to  Peter  Davy. 
He  devises  first,  to  Maiy  Owstwick,  and  secondly  to  the  issue  of  her  body  :  if  the  first 
taker  died  without  issue  he  meant  that  the  [221]  estate  should  go  to  another  person  ; 
again,  if  the  first  taker  left  issue,  and  they  all  died  without  issue,  the  objects  of  the 
testator's  bounty  in  his  own  family  being  gone,  the  property  was  to  go  over.  This 
being  clearly  the  intention,  how  is  it  to  take  effect?  If  it  were  not  for  the  words  "if 
they  shall  all  die  under  the  age  of  twenty-one  years,"  I  should  be  of  opinion  that  this 
must  be  construed  to  be  an  estate  for  life  to  M.  0.  remainder  in  tail  to  her  issue  as 
purchasers,  with  cross  ri-miinders  to  every  one  of  that  family,  and  then  over  to  the 
next  branch.  But  I  am  at  a  loss  to  know  what  to  do  with  those  words.  If  I  were 
perfectly  satisfied  with  the  rejection  of  the  word  "amongst"  in  Doe  v.  Applin  (aY  I 
would  reject  them,  and  consider  this  as  a  devise  over  in  case  the  issue  of  M.  0.  should 
die  without  leaving  lawful  issue  of  any  of  their  bodies. 

Duller  J.  I  incline  to  think  that  it  will  be  impossible  to  reject  the  words  "if 
they  shall  all  die  under  the  age  of  twenty-one  years."  There  is  a  circumstance 
attending  this  will  which  might  give  reason  to  suppose  that  the  testator  had  something 
of  a  legal  understanding.  Suppose  that  he  knew  for  how  long  a  time  he  could  tie  up 
his  property]  By  the  words  of  the  will  the  estate  is  given  to  Mary  Owstwick,  and 
the  heirs  of  her  body  as  tenants  in  common  if  more  than  one;  now  "tenants  in 
common  "  can  oidy  apply  to  the  issue,  for  she  and  one  of  the  issue  coulii  never  take 
as  tenants  in  common  ;  the  power  of  leasing  given  to  M.  0.  while  in  possession  confirms 
me  in  my  opinion  that  she  was  to  take  an  estate  for  life  oidy,  and  that  the  whole 
estate  was  to  go  to  her  issue  after  her  death.  Possibly  the  testator  reasoned  thus : 
"I  will  give  an  estate  for  life  to  M.  0.  with  an  estate  tail  to  her  children  till  they 
arrive  at  twenty-one,  and  then  a  fee,  at  which  time  the  law  will  give  them  a  fee  by 
means  of  a  common  recovery."  If  this  construction  be  right  the  remainder  to  Peter 
Davy  is  contingent ;  for  it  does  not  solely  depend  on  the  determination  of  the  preceding 
estate.  If  a  child  of  M.  0.  had  attained  the  age  of  twenty-one,  and  afterwards  died 
without  issue,  the  estate  would  have  gone  to  Peter  Davy,  for  the  contingency  must 
happen  before  the  estate  can  vest  at  all.  With  respect  to  the  leasehold  property  it 
is  perfectly  clear,  that  it  cannot  be  touched  by  fine  or  recovery. 

The  Court  took  till  this  term  to  consider  of  their  opinion,  when  the  following 
certificate  was  sent  to  the  Lord  Chancellor:  We  are  of  opinion,  1st,  That  under  the 
will  of  this  testator  Mary  Owstwick  otherwise  EUard  took  an  estate  for  life  in  the 
testator's  freehold  estates  with  contingent  remainders  to  the  other  persons  mentioned 

(a)'  Pery  and  Others  v.  White,  in  Error,  Cowp.  780. 
(a)2  Vid.  Doe  et  Bean  v.  Halley,  8  T.  R.  7,  n.  (c). 
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in  the  said  will,  which  contingent  remainders  were  barred  [222]  by  the  fines  and 
recoveries  levied  and  suffered  by  Mary  Owstwick,  by  force  whereof  Mary  Owstwick 
became  seised  of  an  estate  in  fee  in  the  said  estates. 

2dly,  That  Mary  Owstwick  took  an  estate  for  life  in  the  said  testator's  leasehold 
estates. 

3dly,  That  under  the  said  will  Peter  Davy  took  an  estate  for  life  in  remainder  in 
the  said  freehold  estates  on  the  contingency  therein  expressed,  which  estate  with  all 
the  subsequent  limitations  were  afterwards  barred  by  the  fines  and  recoveries  suBfered 
by  Mary  Owstwick. 

4thly,  That  under  the  said  will  Peter  Davy  became  absolutely  entitled  to  the 
testator's  leasehold  estates  on  the  death  of  Mary  Owstwick  without  issue. 

12  th  Feb.  Jas.  Eyre.        J.  Heath. 

F.  BULLER.  G.  ROOKE. 

Shaw  v.  Everett.    Feb.  12th,  1798. 

To  assumpsit  on  a  bill  of  exchange  the  Court  will  not  allow  a  Defendant  to  plead  the 
general  issue,  and  that  the  bill  was  given  on  a  stock-jobbing  transaction  contrary  to 
7  Geo.  2,  c.  8  (b). 

Le  Blanc  Serjt.  shewed  cause  against  a  rule  nisi  for  pleading  several  matters  to 
assumpsit  on  a  bill  of  exchange,  viz.  1st,  The  general  issue.  2dly,  That  the  bill  was 
given  on  a  stock-jobbing  transaction  contrary  to  7  Geo.  2,  c.  8.  He  contendeJ  that 
any  thing  which  went  to  impeach  the  consideration  of  the  note  might  be  given  under 
the  general  issue,  and  that  the  only  object  of  this  application  on  the  part  of  the  Defen- 
dant was  to  get  over  the  time  in  which  a  notice  of  trial  might  be  given  for  the  next 
sittings,  by  introducing  a  long  replication. 

And  the  Court  being  of  this  opinion, 

Discharged  the  Rule  (ay. 

Adair  Serjt.  for  the  Defendant. 

Mr.  J.  Heath  was  absent  from  the  29th  of  January  to  the  end  of  the  Term  from 

indisposition. 

The  end  of  Hilary  Term. 

[223]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas 
AND  Exchequer  Chamber,  in  Ea!5ter  Term,  in  the  Thirty-Eighth  Year 
OF  the  Reign  of  George  HI. 

M'COLLAM  V.  Carr.     April  26th,  1798. 

The  jurisdiction  of  the  Court  of  Conscience  does  not  extend  to  contracts  made  on  the 
high  seas  ;  nor  will  the  Court  allow  a  suggestion  for  double  costs  under  23  G.  2, 
c.  33,  where  the  original  debt  being  above  403.  has  by  a  balance  of  accounts  been 
reduced  below  that  sum  (a)". 

Assumpsit  for  seaman's  wages.  The  declaration  contained  two  counts,  one  on  a 
special  contract,  and  another  for  work  and  labour  generally.  At  the  trial  the  Plaintiff 
attempted  to  prove  that  he  had  been  pressed  out  of  the  ship  with  the  collusion  of  the 
Defendant,  but  failed  to  establish  that  fact.     The  Defendant  had  paid  him  a  certain 

(b)  Vide  Lechmere  v.  Rice,  2  B.  &  P.  12.  Thyatt  v.  Young,  Id.  72.  M'Connell  v. 
Hedm;  Id.  549. 

(a)'  In  this  term  in  a  case  of  Angerstein  v.  Vaughan  a  similar  rule  for  pleading,  1st, 
the  general  issue,  and  2dly,  alien  enemy,  to  a  declaration  on  a  policy  of  insurance  was 
discharged  by  the  Court;  Shepherd  Serjt.  for  the  Plaintiff;  Heywood  Serjt.  for  the 
Defendant.     Vid.  Feron  v.  Lotild,  2  Bl.  1326.     Field  v.  Serres,  1  N.  R.  121. 

{af  Vide  Bateman  v.  Smith,  14  East,  301.  But  see  Clark  v.  Askew,  8  East,  28. 
Horn  v.  Hughes,  8  East,  347.    Harsant  v.  Larkin,  3  B.  &  B.  256,  261.    Cook  v.  Johnson, 

2  Price,  19. 
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sum  as  wages  up  to  the  period  of  his  quitting  the  ship,  but  having  made  a  small 
mistake  in  calculating  the  time,  the  Plaintiff  obtained  a  verdict  for  11.  28.  on  the  last 
count. 

Shepherd  Serjt.  now  moved  for  leave  to  enter  a  suggestion  on  the  Roll,  under 
23  Geo.  2,  c.  33,  that  the  Defendant  was  resident  in  Middlesex,  and  liable  to  be 
summoned  to  the  County  Court.  He  contended,  that  as  the  princip.'il  part  of  the 
debt  had  been  actually  paid,  and  was  not  merely  to  be  done  away  by  a  set-off,  the 
Plaintiff  had  no  demand  on  the  Defendant  beyond  the  sum  of  11.  2s.  at  the  time  when 
he  commenced  his  aclidn. 

[224]  Eyre  Ch.  J.  Does  the  Court  of  Conscience  try  contracts  made  on  the  high 
seas,  by  considering  them  ;is  if  made  in  the  paiish  of  Saint  Mary  le  Bow  in  the  Ward 
of  Cheap?  ThePC  actions  though  transitory  as  to  the  supericjr  Courls  are  not  so  as 
to  the  Court  of  Conscience :  clearly  therefore,  the  cause  of  action  in  this  case  did  not 
arise  within  the  jurisdiction  of  that  Court.  Besides  the  aclion  arises  on  a  contract, 
part  of  which  has  been  satisfied  by  money  on  account.  Is  there  any  case  where  the 
ultimate  balance  of  an  account  only  being  under  40s.  the  Court  has  allowed  a  sugges- 
tion (a)'  ?  I  should  pause  upon  such  a  case  since  the  most  intricate  point  in  accounts 
between  merchant  and  merchant  might  by  this  means  come  to  be  decided  before  a 
County  Court.     It  seems  to  me  that  the  original  demand  ought  to  be  under  40s. 

Shepherd  took  nothing  by  his  motion  (i). 

Vaux  v.  Ansell.     April  26th,  1798. 

An  annuity  memorial  stating  that  the  consideration  money  was  paid  to  A.  B.  and  C. 

"some  or  one  of  them  "  is  bad  :  though  it  appear  that  the  money  was  paid  on  the 
day  on  which  the  deed  was  executed  by  them  all. 

A  rule  nisi  for  setting  aside  an  annuity  having  been  obtained  on  a  former  day 
on  the  ground  of  the  following  defect  in  the  memorial,  viz.  that  the  consideration 
money  was  slated  to  have  been  paid  to  A.  B.  and  C.  "  some  or  one  of  them  ;  " 

Adair  Serjt.  now  shewed  cause,  and  contended,  that  as  it  appeared  by  the  indorse- 
ment on  the  deed  that  the  money  was  paid  on  the  same  day  on  which  the  deed  was 
executed  by  all  three  parlies,  it  might  be  presumed  thai  they  were  all  present  at  the 
time  of  payment,  and  therefore  payment  to  any  one  of  them  was  a  payment  to  all. 

The  Court  however  observed,  that  as  the  payment  appeared  to  have  been  made 
on  the  same  day  only,  and  not  at  the  same  time  when  the  deed  was  executed  by 
all  the  parties,  it  could  not  be  presumed  that  they  were  all  present  at  the  time  of 
payment. 

Adair  then  offered  to  produce  an  affidavit  of  that  fact ; 

But  the  Court  were  clearly  of  opinion  that  a  defect  of  this  kind  in  an  annuity 
memorial  could  not  be  remedied  by  a  subsequent  aflidavit. 

Kule  absolute. 

Shepherd  Serjt.  in  support  of  the  rule. 

[225]     BuRBiGE  V.  Jakes.     April  27th,  1798. 

Evidence  of  a  house  situate  in  the  parish  of  M.  will  support  an  averment  of  a 
house  "at  S."  S.  being  extraparoehial,  and  both  places  usually  going  by  the  name 
of  S.(a)«. 

This  was  an  action  on  the  case  for  raising  the  footpath  on  each  side  of  the  Plaintiffs 
bouse,  by  which  the  water  was  collected  immediately  in  front  of  it.  The  declaration 
stated  that  the  Plaintiff  was  possessed  of  a  messuage  "at  Sheerness  in  the  county  of 

(ay  See  FUzpatrick  v.  Pickering,  2  Wils.  68 ;  Gross  v.  Fisher,  3  Wils.  48. 

(b)  An  application  of  the  same  nature  having  been  made  under  similar  circum- 
stances in  Bell  v.  Martin,  in  Trinity  Term  following,  both  these  points  again  arose, 
when  the  Court  adhering  to  the  above  determination  refused  a  rule  to  shew  cause. 
Pitts  V.  Carpenter,  1  Wils.  525.     Ueauard  v.  Hopkins,  Doug.  449. 

{af  And  see  IFilson  v.  Gilbert,  2  B.  &  P.  281.  Bouditch  v.  Mawlty,  1  Campb.  195. 
Kirttand  v.  Pounseti,  1  Taunt.  570. 
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Kent."  At  the  trial  it  was  proved,  that  the  house  was  situate  in  the  parish  of  Minster, 
which  is  contiguous  to  Sheerness  ;  that  Sheerness  is  extraparochial ;  but  that  both 
places  usually  go  by  the  name  of  Sheerness.  A  verdict  having  been  found  for  the 
plaintiff,  Shepherd  Serjt.  now  moved  for  a  rule  nisi  to  set  it  aside  and  enter  a  nonsuit 
on  the  ground  of  the  variance  between  the  declaration  and  the  evidence,  arguing  that 
though  Westminster  usually  goes  by  the  name  of  London,  yet  that  it  is  not  sufficient 
so  to  lay  it  in  pleading. 

The  Court  (absente  Eyre  Ch.  J.)  were  of  opinion  that  as  the  house  was  not  stated 
to  be  in  the  parish  of  Sheerness  it  was  well  enough,  since  it  appeared  to  be  within  the 
district  of  Sheerness. 

Shepherd  took  nothing  by  his  motion. 

Webb  v.  Matthew.    May  3d,  1798. 

The  Court  will  not  permit  a  Defendant  to  justify  bail  after  an  action  for  an  escape 
commenced  against  the  sheriff,  who  has  neglected  to  take  a  bail  bond  (a). 

The  bail  having  been  rejected,  in  this  action,  in  which  no  bail-bond  had  been  taken, 
the  Plaintiff  brought  escape  against  the  Sheriff. 

Cockell  Serjt.  for  the  Defendant,  now  moved  to  justify  new  bail,  which  was 
opposed  by 

Marshall  Serjt.  on  two  grounds  :  1st,  That  the  new  bail  were  described  in  the  notice 
as  added,  whereas  both  the  former  bail  having  been  rejected,  there  was  no  bail  in  the 
cause  to  which  they  could  be  added  (but  this  objection  was  immediately  overruled  by 
the  Court) :  2dly,  That  if  the  new  bail  were  allowed,  it  would  afford  an  answer  to  the 
action  against  the  Sheriff  which  had  been  commenced  on  sufficient  ground :  he  cited 
Fuller  V.  Prest,  7  Term  Kep.  109. 

Cockell  contended,  that  Fuller  v.  Prest  did  not  apply,  as  in  that  case  the  application 
was  made  on  the  part  of  the  Sheriff,  who  came  to  ask  a  favour :  but  that  here  the 
Defendant  not  being  implicated  [226]  in  the  Sheriff's  misconduct  should  not  be 
prevented  from  defending  the  action. 

The  Court  said,  that  as  an  action  for  an  escape  had  been  commenced  against  the 
Sheriff,  if  bail  were  now  permitted  to  be  put  in,  the  proceedings  in  that  action  must 
be  stayed  :  and  that  this  motion  therefore  ought  to  be  considered  in  the  same  light  as 
an  application  on  the  part  of  the  Sheriff  to  stay  proceedings  against  him  in  the  action 
for  the  escape.  That  as  the  Sheriff  had  neglected  to  do  his  duty,  he  ought  not  to  be 
relieved,  for  the  Court  could  not  too  strongly  mark  his  conduct  in  omitting  to  follow 
the  directions  of  the  statute  (23  H.  6,  c.  9).  If  there  was  any  reason  for  making  a 
private  engagement  it  ought  to  have  been  made  to  the  Plaintiff. 

Bail  rejected. 

Norton  v.  Fazan.    May  5th,  1798. 

[Considered,  Cooper  v.  Llo!/d,  1859,  6  C.  B.  N.  S.  521.] 

Defendant's  wife  having  committed  adultery,  he  left  her  in  his  house  with  two  children 
bearing  his  name,  but  without  making  any  provision  for  her  in  consequence  of  the 
separation  ;  she  continued  in  a  state  of  adultery  ;  held,  that  the  husband  should  be 
liable  for  necessaries  furnished  to  her  unless  it  appeared  that  the  Plaintiff  knew  or 
ought  to  have  known  the  circumstances  under  which  she  was  living. 

Assumpsit  for  necessaries  sold  to  the  Defendant's  wife  and  children. 

Some  time  previous  to  the  delivery  of  the  goods,  the  Defendant  having  discovered 
that  his  wife  kept  up  an  adulterous  intercourse  with  another  man,  separated  himself 
from  her,  leaving  her  in  possession  of  the  house  which  he  had  inhabited,  together  with 
two  children  bearing  his  name.  In  this  house  she  was  living  in  a  state  of  adultery,  at; 
the  period  when  the  goods  in  question  were  delivered.  The  Defendant  had  made  no 
regular  pro\'ision  for  his  wife.  The  cause  was  tried  before  Eyre  Ch.  J.  at  the  Sittings 
at  Westminster  in  Easter  Term,  who  was  of  opinion  that  if  the  Plaintiff  knew  or  ought 
to  have  known  that  the  separation  proceeded  from  the  adultery  of  the  wife,  the  jury 

(a)  Vide  Birn  v.  Band,  6  Taunt.  554.     Morley  v.  Cole,  1  Price,  103. 
C.  P.  IV.— 28* 
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should  find  for  the  Defendant ;  if  uot,  that  the  PlaintifT  was  entitled  to  recover. 
Verdict  for  the  Plaintiff  21.  10s. 

Clayton  Serjt.  now  moved  for  a  rule  calling  on  the  Plaintiff  to  shew  cause  why 
the  verdict  should  not  be  set  aside  and  a  nonsuit  be  entered.  lie  contended,  that 
whether  the  Plaintiff  had  notice  of  the  adulterous  intercourse  or  not  was  immaterial, 
and  cited  Morris  v.  Martin,  1  Sir.  647.  Manwaring  v.  Saruls,  1  Str.  706,  and  Govier  v. 
Hancock,  6  Term  Rep.  603,  and  that  as  the  separation  was  notorious,  and  the  adultery 
committed  duiing  the  separation,  the  Defemlant  was  discharged. 

[227]  Eyre  Ch.  J.  If  the  Defendant  in  another  action  brought  against  him  by 
some  other  tradesman  shall  be  able  to  establish  the  notoriety  of  hia  wife's  situation,  he 
may  defend  himself.  But  as  the  case  stands  at  present  this  woman  appears  to  have 
been  living  in  a  house  in  which  she  was  placed  by  the  Defendant  himself,  together 
with  two  children  bearing  the  husband's  name,  both  of  whom  were  born  in  wedlock. 
It  is  true  that  she  had  an  adulterous  intercourse  with  another  man,  but  that  was  not 
proved  to  be  known  to  this  tradesman.  If  the  Defendant  can  bring  it  home  to  any 
other  tradesman  who  shall  be  in  the  same  situation  as  the  present  Plaintiff,  that  he 
did  know  or  ought  to  have  known  the  circumstances  under  which  the  wife  was  living, 
the  Defendant  may  perhaps  be  able  to  prevent  another  verdict  passing  against  him. 

BuLLER  J.  Eveiy  case  on  the  facts  is  peculiar  to  itself,  and  this  is  so  different 
from  every  other  case  which  has  been  decided  in  Westminster-hall  that  I  consider  it 
as  anomalous.  The  verdict  is  clearly  and  strictly  right.  The  wife  conimilled  adultery 
for  a  considerable  time  while  she  was  living  with  her  husband;  he  voluntarily  yielded 
his  bed  to  the  adulterer,  and  made  no  provision  for  her.  Then  what  colour  of  defence 
is  left?  Knowing  of  her  criminal  conduct  and  having  made  do  provision  for  her,  he 
must  maintain  her  as  before. 

Heath  J.     I  am  of  the  same  opinion. 

RoOKE  J.     I  am  of  the  same  opinion. 

Clayton  took  nothing  by  his  motion  (a)'. 


Green  v.  Redshaw.     May  5lh,  1798. 

If  an  affidavit  to  hold  to  bail  is  entitled,  it  is  bad.    The  Court  will  never  allow  a  supple- 
mental affidavit  except  to  explain  an  ambiguity  in  the  original  affidavit  (a)2. 

The  affidavit  to  hold  to  bail  in  this  case  was  entitled  "  William  Green  Plaintiff 
against  James  Redshaw  Defendant,"  but  in  the  body  of  the  affidavit  it  was  stated, 
that  James  Redshaw,  without  adding  the  word  "Defendant,"  was  indebted  &c. 

A  rule  nisi  for  enteriiig  a  common  appearance  having  been  obtained  on  the  ground 
of  the  affidavit  being  entitled. 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  as  the  affidavit  was  positive 
that  James  Redshaw  was  indebted,  the  title  alone  would  uot  vitiate  it,  and  that  none 
of  the  cases  went  that  length. 

But  the  Court  thought  the  objection  good,  saying  that  it  was  in  consequence  of  a 
decision  of  this  Court  that  the  Court  of  King's  [228]  Bench  had  made  a  rule(a)^  that 
no  affidavits  to  hold  to  bail  should  be  entitled. 

Clayton  then  applied  for  leave  to  tile  a  supplemental  affidavit ;  and  cited  IloUis  v. 
Brandon  (ante,  p.  36). 

Sed  per  Eyke  Cii.  J.  The  Court  will  never  receive  a  supplemental  affidavit  unless 
to  supply  something  which  is  ambiguous  on  the  face  of  the  original  affidavit;  and 
which  the  Court  for  its  owu  satisfaction  wishes  to  have  explained  ;  and  on  this  ground 
proceede<l  the  offer  of  leave  to  tile  a  supplemental  affidavit  in  Mollis  v.  liramlmi.  But 
if  it  were  allowed  in  this  case,  it  would  be  making  that  right  which  was  wrong  at  the 
time  when  it  was  done;  and  would  be  in  the  nature  of  an  amendment. 

Per  Curiam.     Rule  absolute. 

(a)'  1  Lev.  5. 

(a)'^  Vide  Stevenson  v.  Danvers,  2  B.  &  P.  109.     Garnham  v.  Hammond,  2  B.  &  P.  298. 
(af  Vid.  Clarke  v.  Vawthorne,  7  Term  Rep.  321,  and  Reg.  Gen.  Trin.  37  Geo.  3,  B.  R. 
7  Term  Rep.  454. 
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Maddocks  v.  Holmes  and  Others.     May  8th,  1798. 

The  Court  will  not  restrain  a  Defendant  from  pleading  the  Statute  of  Limitations 
on  setting  aside  a  regular  interlocutory  judgment. 

Shepherd  Serjt.  having  moved  for  a  rule  nisi  to  set  aside  a  regular  interlocutory 
judgment  which  bad  been  signed  in  this  case  for  want  of  a  plea,  on  the  terms  of  paying 
the  costs,  pleading  instanter,  taking  short  notice  of  trial  for  the  Sittings  after  Term, 
and  giving  judgment  as  of  the  Term; 

Marshall  Serjt.  said  he  was  instructed  to  oppose  this  motion  in  the  first  instance 
unless  the  Defendants  should  be  restricted  from  pleading  the  Statute  of  Limitations, 
and  cited  IVillett  v.  Atterton,  1  Bl.  35,  to  shew  that  the  Court  never  let  in  that  plea 
where  they  set  aside  a  regular  judgment  (a)^ 

But  the  Court  said,  that  the  plea  of  the  Statute  of  Limitations  was  not  necessarily 
unconscientious,  and  that  of  late  it  had  been  considered  as  a  fair  pica  in  the  King's 
Bench  (i),  though  formerly  it  had  been  thought  otherwise. 

Rule  absolute  on  the  terms  proposed. 

[229]    Grindley  and  Another  v.  Barker  and  Others.    May  10th,  1798. 

[Adopted,  Curtis  v.  Kent  Water  Works,  1827,  7  B.  &.  C.  332.     Applied,  Wilkinson 
v.  Malin,  1832,  2  Cr.  &  J.  655.] 

If  a  power  of  a  public  nature  be  committed  to  several,  who  all  meet  for  the  purpose 
of  executing  it,  the  act  of  the  majority  will  bind  the  minority.  A  condemnatiou 
by  four  out  of  the  six  triers  of  leather  appointed  under  1  Jac.  1,  c.  22  (the  whole 
number  being  met  for  the  purpose  of  trying,)  must  be  considered  as  the  condemna- 
tion of  all  six  (a)2. 

Trespass  for  seizing,  detaining  and  converting  certain  hides  of  leather,  the  property 
of  the  Plaintifts. 

Plea,  justifying  the  seizure  and  detainer  for  that  after  the  making  of  1  Jac.  1, 

c.  22,  entitled  an  act  concerning  tanners  curriers  shoemakers  and   other  artificers 

occupying  the  cutting  of  leather  to  wit  on  &c.  John  Barker  John  Pym  Robert  Pownds 

and  John  Matthison  (the  Defendants)  and  also  Henry  Matchwick  John  Thomas  Woolley 

Thomas  Slack  and  Thomas  Mead  being  substantial  honest  and  expert  persons  and 

being  freemen  of  some  of  the  companies  of  cordwainers  curriers  saddlers  or  girdlers 

within  the  city  of  London  that  is  to  say  the  said  John  Barker  being  a  freeman  of  the 

company  of  curriers  &c.  &c.  (averring  the  companies  to  which  each  belonged)  were 

duly  appointed  according  to  the  form  of  the  said  act  of  parliament  by  William  Curtis, 

ho  the  said   W.  C.  then  being  Lord  Mayor  of  the  City  of  London,  and  the  aldermen 

of  the  said  city  fur  the  time  being,  searchers  to  view  and  search  all  and  every  tanned 

hide  skin  or  leather  which  should  be  brought  as  well  to  the  market  at  Leadenhali,  as 

to  any  other  fair  or  market  therefore  usually  appointed  within  three  miles  of  the  said 

city,  of  wliom  the  said  Thomas  Mead  was  then  and  there  duly  appointed  a  sealer,  and 

were  afterwards  on  &c.  duly  sworn  before  the  said  VV.  C.  and  the  said  aldermen  to  do 

their  office  truly  ;  and  that  afterwards  and  while  they  continued  such  searchers  as 

aforesaid  to  wit  on  &c.  the  said  hides  of  tanned  leather  abovementioned  were  oft'ered 

and  put  to  sale  by  the  Plaintiffs,  the  siid  Plaintitl's  then  and  there  using  the  mystery 

of  tanning  in  the  market  of  Leadenhali  in  the  said  act  mentioned  being  within  the 

jurisdiction  of  the  said  city  :  And  the  Defendants  further  say,  that  the  said  hides  had 

not  after  the  tanning  thereof  been  well  and  thoroughly  dried,  according  to  the  intent 

and  meaning  of  the  said  act:  wherefore  the  said  Defendants  so  appointed  and  sworn 

as  aforesaid  on  &e.  at  the  market  of  Leadenhali  afoiesaid  and  within  the  jurisdiction 

of  the  said  city  by  virtue  of  their  said  office  seized  and  carried  away  the  said  hides  of 

tanned  leather  above-mentioned,  and  detained  them  in  their  custody  until  they  might 

be  duly  tried  in  manner  and  form  as  is  directed  by  the  said  statute  as  it  was  lawful 

(a)'  See  also  Forhes  v.  Ld.  Middleton,  2  Str.  1242. 

(b)  liucker  and  another  v.  Uannay  Bart.  3  Term  Rep.  124. 

(a)-  Vide  Cook  v.  Loveland,  2  B.  &  P.  31,  35. 
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for  tbera  to  do :  and  the  Defendants  say  that  within  a  reasonable  and  convenient  time 
[230]  iiftcr  the  said  seizure  to  wit  on  &c.  they  the  said  Defendants  gave  notice  to 
Brook  Watson  Esq.  he  the  said  B.  W.  then  being  Lord  Mayor  of  the  said  city,  of 
their  having  so  taken  and  seized  the  said  hides  for  the  cause  aforesaid,  in  order  that 
the  said  Lord  Mayor  might  in  due  manner  appoint  triers  for  the  trying  of  the  same 
according  to  the  directions  of  the  said  statute  to  wit  at  &c.  which  is  the  said  trespass, 
&c.     And  this  &c.     Wherefore  &c. 

Replication  tendering  issue  on  the  fact  of  the  hides  not  being  well  dried.  New 
assignment,  that  after  the  seizure  of  the  said  hides  of  leather  and  within  six  days  after 
notice  thereof  had  been  given  to  the  said  Mayor  of  the  said  city  to  wit  on  &c.  the 
said  Mayor  according  to  the  form  of  the  said  act  did  in  due  manner  elect  and  a|)poiiit 
six  honest  and  expert  men  to  wit  Joseph  Jjacey,  George  Muiray,  Ldmund  Sylvester, 
Samuel  Noriis,  Samuel  Brooks  and  William  Webster,  the  said  J.  L.  and  G.  M.  then 
and  there  being  of  the  bolter  sort  of  the  company  of  cordwainers,  the  saiti  E.  S.  and 
S.  N.  then  and  there  being  of  the  better  sort  of  the  curriers  of  Loiulon,  and  the  said 
S.  B.  and  W.  W.  then  and  there  being  of  the  better  sort  of  tanners  using  Leadenhall 
market,  and  no  one  of  them  being  of  kin  or  affinity  to  the  said  Plaintifls  as  triers  for 
the  trying,  amongst  others,  of  the  said  hides  so  seized  as  aforesaid;  which  6ai<l  six 
persons  according  to  the  said  act  of  parliament  upon  their  corj)oral  oaths  taken  before 
the  said  Mayor  did  on  the  second  market  day  holden  upon  the  Tuesday  for  leather 

next  after  the  said  seizure  in  the  afternoon  of  the  same  day  being  the day  &c. 

to  wit  at  &c.  inquire  straightly  examine  and  try  whether  the  said  hiiies  were  sufficiently 
serviceable  or  not  according  to  the  intent  and  true  meaning  of  the  said  act :  And  the 
said  Plaintifls  say  that  upon  such  inquiry  examination  and  trial  the  said  S.  B.  and 
W.  W.  ditf'ercd  from  the  said  four  other  persons  so  appointed  triers  as  aforesaid  with 
lespect  to  the  verdict  which  ought  to  be  given  concerning  the  said  hides  and  the  said 
S.  B.  and  W.  W.  then  and  there  refused  to  find  the  same  insufficient  or  unserviceable, 
and  the  said  hides  were  found  and  returned  insufficiently  dried  and  accordingly 
condemned  by  the  said  J.  L.  E.  S.  G.  M.  and  S.  N.  only  without  the  concurrence  of 
and  in  opposition  to  the  said  S.  B.  and  W.  W.  and  no  other  trial  fiiiiiing  or  adjudica- 
tion hath  been  had  or  given  in  relation  to  the  said  hides.  Of  all  which  premises  the 
said  Defendants  afterwards  and  before  the  commencement  of  this  action  to  wit  on  &c. 
at  &c.  had  notice.  And  the  said  Plaintilfs  further  say  that  they  brought  this  action 
not  only  for  the  trespasses  in  the  introductory  part  of  the  plea  mentioned  and  thereby 
attempteil  to  be  justified  [231]  but  also  for  that  the  sai  I  Defendants  after  the  said 
S.  B.  and  W.  W.  had  refused  to  find  the  said  hides  of  tanned  leather  to  be  insufficient 
or  unserviceable,  and  also  after  the  said  Defendants  had  such  notice  as  aforesaid,  to 
wit,  at  &c.  kept  and  detained  the  said  hiiles  for  a  long  space  of  time,  to  wit  &c.  and 
converted  and  disposed  of  the  said  hides  to  their  own  use  in  manner  and  form  as  the 
said  Plaintiff's  have  above  thereof  complained  against  them.  Which  said  trespasses 
above  newly  assigned  are  other  and  different  &c.  wherefore  &c. 

Pleas  to  the  new  assignment;  1st,  Not  guilty  ;  2dly,  That  the  Defendants  being 
such  searchers  as  aforesaid,  and  having  so  as  aforesaid  seized  the  said  hides,  so  as 
aforesaid  offered  to  sale  by  the  said  Plaintiff's  in  the  market  of  Leadenhall  in  the  City 
of  liondon  by  virtue  of  the  said  statute  afterwards  and  after  the  same  had  been  so  as 
the  said  Plaintiff's  have  above  alledged  found  by  the  said  triers  appointed  as  aforesaid 
and  the  said  Plaintiff's  had  by  reason  thereof  forfeited  and  lost  the  same,  the  Defen- 
dants kept  and  detained  the  same  in  order  that  the  said  hides  so  forfeited,  being 
leather  seized  within  the  City  of  London,  by  virtue  of  the  said  statute  might  be 
brought  to  Guildhall  in  London  there  to  be  prized  by  indifferent  persons  in  manner 
and  form  as  is  by  the  said  statute  directed ;  as  it  was  lawful  for  them  to  do,  to  wit, 
at  &c.  which  are  the  same  supposed  trespasses  &c.  and  this  &c.  wherefore  &c. 

General  demurrer  and  joinder. 

This  dtmurrer  was  twice  argued  ;  first  in  Hilaiy  Term  last  by  Shepherd  Serjeant 
for  the  Plaintiffs,  and  Le  Blanc  Serjeant  for  the  Defendants,  and  now  in  this  Term  by 
CockcU  Serjeant  for  the  former  and  Adair  Serjeant,  for  the  latter. 

Arguments  for  the  Plaintiffs.  The  only  question  arising  on  these  pleadings  is, 
Whether  the  condemnation  by  four  only  of  the  triers  was  sufficient  to  warrant  the 
detention  of  the  leather?  This  will  turn  principally  on  the  construction  of  1  Jac.  1, 
c.  22.  By  the  preamble  it  appears  that  the  former  statutes  upon  this  subject  had 
been  too  sharp  and  rigorous,  and  tliat  the  Legislature  intended  that  the  goods  of  the 
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subject  sboulJ  not  be  condemned  unless  by  the  concurrent  opinion  of  the  three 
branches  of  the  trade,  viz.  the  tanner,  the  currier,  and  the  cordwainer,  or  at  least  by 
a  majority  composed  of  persons  in  those  three  branches  of  the  trade.  The  object  of 
the  act  as  we  may  collect  from  s.  6  and  25,  was  to  keep  the  three  branches  of  the 
trade  distinct,  and  thus  to  prevent  any  bad  leather  being  brought  into  the  market,  by 
making  [232]  each  of  them  a  check  upon  the  others.  Where  the  act  has  given  powers 
to  any  number  of  persons,  it  has  cautiously  expressed  whether  those  powers  were  to 
be  executed  by  the  whole  number  only,  by  a  majority,  or  by  any  particular  individuals. 
Thus  by  s.  1.5,  it  is  directed  that  "so  much  of  the  hide,  &c.  as  shall  be  insufficiently 
tanned  or  dried  shall  be  cut  out  by  the  oversight  discretion  and  direction  of  the  triers 
hereafter  in  this  act  to  be  appointed,  upon  the  oaths  of  the  said  triers."  So  offences 
against  s.  21  are  to  be  tried  "by  the  wardens  of  the  curriers  and  the  wardens  of  the 
Company  whereof  the  party  grieved  shall  be  ;  "  in  which  case  it  can  never  be  contended 
that  a  majority  of  the  curriers  only  would  be  sufficient.  But  in  s.  24,  it  is  provided 
that  curried  leather  shall  be  searched  and  allowed  "by  the  curriers  of  London  for  the 
time  being  or  such  persons  as  they  shall  thereto  assign."  So  the  same  expression  is 
used  in  s.  27.  And  in  s.  29,  it  is  directed  that  "  the  Master  and  Wardens  of  the 
cordwainers,  curriers,  girdlers,  and  saddlers,  or  the  more  part  of  the  said  Master  and 
Wardens  of  every  of  the  said  several  mysteries  shall  make  true  search,"  &c.  Thus 
too  s.  31,  having  directed  that  eight  persons  should  be  appointed  as  searchers  and 
sealers  generally,  it  is  added  in  s.  32,  "  that  the  said  searchers  or  any  of  them  "  may 
seize.  The  33d  sect,  of  the  act  by  which  the  triers  are  appointed,  following  up  the 
idea  of  the  preamble  which  had  expressed  that  the  trade  had  been  oppressed  by  some 
laws  that  were  too  rigorous,  enacts  that  to  the  end  there  might  be  an  indifferetit  trial, 
the  triers  should  be  selected  two  from  each  branch  of  the  trade,  and  very  much 
assimilates  them  to  a  jury ;  they  are  not  to  be  of  kin  or  affinity  to  the  owner  of  the 
leather,  and  they  are  upon  their  corporal  oaths  "  to  inquire,  straightly  examine,  and 
try."  Nor  is  it  uiu'easonable  to  suppose  that  the  Legislature  intended  all  six  to  be 
unanimous,  when  the  common  law  has  in  the  case  of  a  jury  required  the  unanimity 
of  twelve.  This  too  is  strengthened  by  the  words  at  the  end  of  s.  35,  which  directs 
that  the  persons  appointed  for  trial  of  the  leather  shall  do  their  duties  therein  without 
delay,  "  upon  pain  that  every  of  them  making  default  therein  shall  for  every  such 
several  default  forfeit  and  pay  51."  This  provision  was  probably  added  in  contempla- 
tion of  the  triers  not  coming  to  an  agreement.  Supposing  however  that  a  majority 
of  the  tiiers  may  decide,  still  as  the  Legislature  has  anxiously  composed  this  tribunal 
of  the  three  branches  of  the  tra'le  whose  united  skill  and  experience  would  best  ensure 
a  just  verdict;  that  majority  must  [233]  be  composed  of  one  at  least  of  each  of  those 
three  branches ;  whereas  upon  the  present  pleadings  it  appears  that  the  condemnation 
in  question  was  made  by  the  two  curriers  and  the  two  cordwainers,  exclusive  of  the 
two  tanners.  There  is  no  instance  in  which  the  majority  of  a  number  of  persons 
appointed  to  try  a  fact  can  determine  the  question.  In  the  Courts  of  Law  though 
a  majority  of  the  judges  decide,  still  they  decide  upon  a  question  of  law  and  not  of 
fact,  which  makes  a  material  distinction.  Nor  is  there  any  analogy  between  this  and 
the  case  of  corporations  ;  whose  acts  are  either  legislative  or  ministerial,  relate  to  their 
own  inte^sts  only  and  do  not  take  away  the  rights  of  other  persons,  as  the  act  of  the 
majority  in  this  instance  does.  In  the  case  of  elections  the  majority  must  of  course 
bind  the  rest.  Generally  speaking  however  where  any  inunber  of  persons  are 
appointed  to  do  a  particular  act,  they  must  all  join.  Thus  in  The  King  v.  Hobbes, 
Noy,  47,  where  a  commission  made  out  to  six,  four,  or  two,  was  executed  by  three, 
the  execution  was  held  void,  and  Co.  Litt.  181  b.  was  there  cited  (a).  It  is  observable 
also  that  where  any  number  of  persons  are  appointed  by  act  of  parliament,  the 
majority  of  whom  are  intended  to  act,  it  is  always  so  e.xpressed. 

(a)  Shepherd  Serjt.  mentioned  a  case  which  he  said  had  been  decided  in  K.  B. 

about  three  years  back,  of  v.  Bland;   that  was  an  action  on  a  bond  given 

by  the  Defendant  as  security  for  a  collector  of  the  rates  in  St.  Andrew's,  Holborn ; 
the  local  act  had  directed  that  the  collector  should  be  nominated  by  the  commissioners, 
five  of  whom  should  be  a  quorum  ;  the  collector  was  elected  by  three,  and  it  was  held 
on  a  motion  for  a  new  trial  that  the  surety  was  not  liable,  a?  the  collector  was  not 
duly  appointed.  But  Eyre  Cli.  J.  slid,  that  if  the  appointment  had  been  made  by 
three,  at  a  board  consisting  of  five,  be  should  have  thought  the  appointment  good, 
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Arguments  for  the  Defeiulaiits.  Three  points  are  to  be  consiMercH  in  this  question. 
Ist,  What  is  the  general  rule  of  law  respecting  authorities  of  this  nature  1  2(lly, 
Whether  any  particular  intent  can  be  collected  from  this  act  to  control  the  general 
rule  of  law  1  3illy,  Whether,  if  a  majority  can  decide,  one  of  each  class  composing 
the  tribunal  must  not  concur  in  the  decision?  1st,  There  is  no  instance  except  that 
of  a  petty  jury  where  unanimity  is  reejuired  in  the  exercise  of  a  discretionary  authority, 
and  according  to  Dyer,  218,  in  marg.  and  Ilale  P.  C.  297,  n.  (r),  it  was  not  formerly 
re(|uired  even  in  that  case.  So  unanimity  is  not  refjuircd  from  a  grand  jury,  though 
twelve  must  concur.  Besides,  the  triers  in  this  case  cainiot  be  resembled  to  a  jury 
as  they  are  not  assembled  in  the  same  manner,  they  are  judges  as  well  as  jurors,  there 
is  no  challenge  and  no  means  of  keeping  them  together  in  order  to  make  them  agree. 
They  most  resemble  [234]  the  homage  of  a  Court  Baron  where  the  suitors  are  judges 
and  jury,  and  the  verdict  of  the  majority  binds.  Where  a  ministerial  act  is  to  be 
done,  or  a  naked  authority  to  be  executed,  the  concurrence  of  all  those  to  whom  the 
authority  is  committed,  is  required.  Nor  is  the  distinction  between  the  two  species 
of  authorities,  viz.  those  which  are  discretionary  and  those  which  are  merely  ministerial, 
without  good  reason.  In  the  latter  case,  where  unanimity  is  required,  the  law  provides 
the  means  of  compelling  it;  as  in  cases  of  private  tiusts,  by  the  interference  of  the 
Court  of  Chancery,  and  of  public  ones  by  mandamus  fri)m  the  King's  Bench  ;  but 
there  aie  no  legal  means  of  obliging  men  to  act  contrary  to  their  judgment.  By 
analogy  to  the  case  of  elections  it  may  be  contended  that  this  judgment  is  the  judg- 
ment of  all  the  six  triers  ;  for  there  a  majority  has  no  other  way  of  over-ruling  the 
opinion  of  the  minority  but  by  voting  on  the  opposite  side;  if  they  give  a  mere 
neg:itive  they  must  be  taken  to  have  virtually  consented.  The  King  v.  Fiixrivfl,  Burr. 
1017,  and  Rex  v.  JFithers,  Pasch.  8  Geo.  2,  B'  R.  cited  by  Wilmot  J.  Burr.  1020.  In 
the  new  assignment  it  is  stated  that  the  two  refused  to  concur  and  that  the  four  found 
a  verdict,  and  in  the  plea  to  the  new  assignment  it  is  averred  that  the  hides  were 
found  "by  the  said  triers  appointed  as  aforesaid  "  to  be  insufficient.  If  therefore 
consistently  with  the  allegation  of  the  Plaintiff  this  verdict  can  be  considered  as  the 
f]n<ling  of  all  the  triers  it  must  so  be  taken ;  and  on  the  authority  of  the  above  cases 
it  is  clear  that  if  four  find,  and  two  refuse,  the  finding  must  be  held  the  finding  of 
the  six.  It  has  been  decided  in  the  case  of  a  corporation,  Allorney  General  v.  Davy, 
2  Alk.  212,  that  a  majority  may  act,  though  nothing  be  mentioned  in  the  charter,  of 
the  major  part :  and  in  The  King  v.  Beeslon,  3  T.  11.  592,  and  IFi/nell  v.  Garlham, 
6  T.  K.  398,  which  were  not  cases  of  corpoiations,  the  acts  of  a  majority  were  held 
sufficient.  In  the  former  of  those  cases  arguments  ab  inconvenienti  were  admitted, 
and  in  the  latter  Mr.  J.  Lawrence  stated  it  as  a  general  principle,  that,  "  where  a 
body  of  persons  is  to  do  an  act,  the  majority  of  that  body  will  bind  the  rest."  2dly, 
The  rigour  complained  of  in  the  preamble  does  not  relate  to  any  mode  of  trial,  but  to 
certain  acts  which  by  former  statutes  were  required  to  be  done,  and  which  could  not 
be  done.  No  argument  can  be  drawn  from  s.  15,  for  as  the  word  "triers"  is  there 
u?ed  generally,  the  same  construction  which  applies  to  the  clause  in  question  will 
apply  to  that.  Admitting  that  [235]  all  the  clauses,  where  the  major  part  is  not 
mentioned,  must  be  understood  in  the  same  manner,  a  strong  argument  in  favour  of 
the  Defendant  may  be  drawn  from  s.  22,  for  the  act  required  to  be  done  is  to  be 
done  by  the  wardens  of  two  companies,  who  are  select  parts  of  two  corporate  bodies; 
and  where  an  act  is  to  be  done  either  by  a  corporation  or  a  select  part  of  it,  it  is  clear 
that  a  majority  will  bind  :  and  though  in  this  particular  case  it  appears  that  the 
judgment  cannot  be  given  by  the  wardens  of  the  curriers  only,  because  the  wardens 
of  each  company  are  to  be  considered  as  one  arbitrator,  and  where  there  are  two 
arbitrators,  both  must  join  ;  yet  the  opinion  of  the  wardens  of  each  compiny  must  be 
determined  by  the  majority.  So  the  acts  to  be  done  under  sections  24  and  27  are 
to  be  done  by  select  parts  of  corporate  bodies,  and  the  same  observation  will  there- 
fore apply.  The  reason  why  "the  more  part"  was  mentioned  in  section  29,  was  not 
to  give  a  power  to  the  majority  which  they  had  not  before,  but  to  obviate  a  doubt 
which  might  arise,  whether  every  one  of  the  persons  there  mentioned  would  not  be 
liable  to  a  penalty  if  he  did  not  go  out  four  times  in  every  year  to  view,  &c.  Nothing 
therefore  appears  on  the  face  of  the  act  to  shew  an  intention  in  the  Legislature  to 
control  the  general  rule  of  law  :  nor  has  the  particular  clause  by  which  the  triers  are 
constituted,  kept  in  view  the  trial  bj'^  jury  as  has  been  contended,  having  omitted  one 
of  its  most  leading  features,  the  right  of  challenge.     3dly,  Though  the  triers  are  made 
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to  consist  of  equal  numbers  of  each  of  the  three  trades,  yet  this  appears  to  have  been 
done  with  no  other  object  than  to  compose  a  tribunal  whose  members  should  be 
acquainted  with  every  state  in  which  the  leather  might  be  when  it  came  to  be  tried. 
The  members  belonging  to  one  trade  are  to  assist  those  of  the  other  two  by  their 
information,  and  then  the  whole  is  to  give  one  general  verdict  for  the  public  :  if  it 
were  otherwise  it  would  be  in  the  power  of  the  members  of  either  of  the  three  trades 
to  control  the  acts  of  the  other  two,  in  order  to  favour  the  members  of  their  own 
trade,  whose  wares  might  come  before  them  to  be  tried. 

Keply.  The  King  v.  Foxcroft  differs  from  this  ease :  for  the  electors  being  met 
were  bound  to  vote  for  some  person  if  they  meant  to  exercise  their  franchise  ;  whereas 
here  the  triers  being  met  to  try  a  particular  question,  four  gave  an  opinion  in  the 
negative  and  two  in  the  atiirmative.  In  The  King  v.  fFithers  some  of  the  electors 
voted  for  two  persons  when  there  was  but  one  vacancy,  [236]  and  therefore  their 
votes  were  thrown  away.  The  constructioti  of  9  Geo.  1,  c.  7,  in  The  King  v.  Beeston, 
was  expressly  made  with  reference  to  the  43  of  Eliz.  the  poor  laws  being  all  in  pari 
materia.  And  the  judgment  of  the  Court  in  IVittnell  v.  Garlham  did  not  proceed  on 
the  words  of  the  statute,  but  on  three  other  grounds :  viz.  The  intent  of  the  founder, 
the  resemblance  of  the  body  to  a  corporation,  and  usage. 

Eyre  Ch.  J.  The  true  question  in  this  case  lies  in  a  very  narrow  compass  ;  it  is 
this  :  What  is  the  operation  in  law  of  a  judgment  of  four  out  of  six  triers,  six  being 
the  number  constituted  to  be  the  triers,  and  the  six  being  assembled  to  inquire  and 
try  ;  whether  it  is  to  be  deemed  the  finding  and  judgment  of  the  body,  or  merely 
the  finding  and  judgment  of  the  four  individuals  who  concurred"?  If  it  is  the  mere 
finding  of  the  four  who  concurred,  then  this  leather  is  not  found  insufficient,  but  if 
the  operation  of  law  on  the  finding  of  four  who  are  the  majority  of  the  body  duly 
assembled,  be,  that  their  judgment  is  the  judgment  of  the  whole,  and  therefore  the 
judgment  of  the  triers ;  then  the  leather  must  be  taken  to  have  been  found  insufficient, 
and  the  Defendants  are  justified.  On  the  first  argument  I  thought  this  question 
would  turn  on  two  general  heads  of  inquiry.  1st,  What  the  general  rule  of  law  was 
in  the  case  of  bodies  of  men  entrusted  with  powers  of  this  nature ;  whether  they  must 
all  concur,  or  whether  the  decision  of  the  majority  would  bind  the  whole?  2dly, 
Supposing  the  latter  to  be  the  general  rule,  whether  that  general  rule  is  to  be  con- 
trolled by  the  intent  of  the  legislature  as  collected  from  the  scope  and  provisions  of 
this  act  ? 

With  respect  to  the  first  question,  I  think  it  is  now  pretty  well  established,  that 
where  a  number  of  persons  are  entrusted  with  powers  not  of  mere  private  confidence, 
but  in  some  respects  of  a  general  nature,  and  all  of  them  are  regularly  assembled,  the 
majority  will  conclude  the  minority,  and  their  act  will  be  the  act  of  the  whole.  The 
cases  of  corporations  go  further  :  there  it  is  not  necessary  that  the  whole  number  should 
meet ;  it  is  enough  if  notice  be  given  ;  and  a  majority,  or  a  lesser  number,  according  as 
the  charter  may  be,  may  meet,  and  when  they  have  met,  they  become  just  as  competent 
to  decide  as  if  the  whole  had  met.  With  a  view  to  this  case,  those  who  have  met  resemble 
the  six  triers  who  have  authority  to  decide  :  and  then  a  question  arises,  how  they  may 
act  when  they  have  met.  The  case  in  Atkyns  shews  the  opinion  of  a  great  Judge, 
Lord  Haidwicke,  who  was  much  conversant  with  this  subject  in  one  part  of  his  judicial 
[237]  life,  that  the  majority  of  persons  assembled  will  conclude  the  minority,  and  an 
act  done  by  them  will  be  the  act  of  the  whole  body.  And  that  part  of  the  Law  of 
Corporations  applies  to  this  case ;  that  with  legard  to  powers  not  merely  private, 
which  are  to  be  exercised  by  many  persons,  provided  a  sufficient  number  be  assembled, 
the  act  of  the  majority  concludes  the  minority,  and  becomes  the  act  of  the  whole  body. 
If  that  be  so,  the  argument  drawn  from  the  word  "  triers  "  being  used  generally,  in  the 
33d  and  46th  sections,  will  not  stand  much  in  our  way  :  because  the  judgment  of  four 
triers  in  this  case  is  the  judgment  of  all,  as  much  as  if  all  had  concurred.  There  is 
nothing  then  in  the  general  rule  of  law  to  prevent  this  finding  from  being  held  good. 
But  the  question  is  still  open,  whether  on  the  construction  of  this  particular  statute, 
it  does  not  appear  that  not  only  all  the  persons  must  be  assembled,  but  that  every  one 
of  them  should  concur,  or  at  least  that  one  of  each  class  should  concur.  There  was 
something  very  plausible  in  that  last  argument,  but  I  am  now  clearly  satisfied,  either 
that  all  must  concur,  or  that  a  majority  may  decide  for  the  whole.  There  is  nothing 
in  the  act  which  necessarily  leads  to  a  construction,  that  the  majority  must  be  composed 
in  any  particular  manner.     With  regard  to  the  general  question,  it  has  been  argued 
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most  weightily,  that  as  the  leather  might  be  seized  in  all  the  stages  of  the  manufacture, 
it  was  right  that  the  authority  which  was  to  determine  should  be  delegated  to  persons 
of  all  the  different  trades,  in  order  that  the  body  might  be  aided  and  assisted  by  the 
united  experience  of  all  the  branches,  whenever  the  inquiry  should  come  before  ihem. 
But  it  struck  me  that  when  the  body  was  so  constituted  and  had  assembled,  and  could 
have  the  assistance  of  the  united  experience  of  all,  the  necessity  of  all  concurring  in  the 
final  judgment  was  not  so  apparent,  and  might  be  attended  with  inconvenience.  It  is 
inileed  a  truth,  that  in  a  body  composed  of  three  classes  of  trade,  those  who  are  of  the 
particular  trade  of  which  the  owner  of  the  goods  happens  to  be,  may  feel  an  inclination 
to  favour  the  members  of  their  own  trade,  and  may  hesitate  to  condemn,  when  they 
themselves  might  be  liable  to  condemnation  the  next  time.  And  this  might  be  attended 
with  a  great  deal  of  inconvenience,  since  the  searchers  are  obliged  to  execute  a  public 
duty,  and  the  validity  of  their  acts  must  depend  upon  the  jiidgnient  of  the  triers  (a). 
It  seems  better  that  when  all  the  knowledge  which  each  class  can  afTord  has  been 
communicated,  the  [238]  whole  should  be  governed  by  the  majority.  This  case  has 
been  compared  to  the  case  of  juries,  and  in  many  respects  it  is  analogous;  but  in  an 
abundance  of  particulars  it  is  unlike.  On  the  abstract  question  it  has  often  been 
debated,  whether  there  is  policy  and  good  reason  on  the  side  of  the  rule  which  requires 
unain'mity  in  a  jury.  However  good  therefore  the  rule  may  be  found  in  practice  when 
applied  to  juries,  yet  if  it  be  doubtful  in  theory  we  ought  not  to  force  the  analogy, 
and  apply  the  rule  to  other  cases  where  it  may  be  found  inconvenient.  It  is  impossible 
that  bodies  of  men  should  always  be  brought  to  think  alike :  there  is  often  a  degree 
of  coercion,  and  the  majority  is  governed  by  the  minority,  and  vice  versa,  according 
to  the  strength  of  opinions,  tempers,  prejudices,  and  even  interests.  We  shall  not 
therefore  think  ourselves  bound  in  this  case  by  the  rule  which  holds  in  that.  I  lay  no 
great  stress  on  the  clause  of  the  act  which  appoints  a  majority  to  act  in  certain  cases, 
because  that  appears  to  have  been  done  for  particular  reasons  which  do  not  apply  to 
the  ultimate  trial :  it  relates  only  to  the  assembling  the  searchers  ;  now  there  is  no 
doubt  that  all  the  six  triers  must  assemble  ;  and  the  oidy  question  is,  what  they  must 
do  when  assembled  ?  We  have  no  light  to  direct  us  in  this  part,  except  the  argument 
from  the  nature  of  the  subject.  The  leather  being  subject  to  seizure  in  every  stage  of 
the  manufacture,  the  tribunal  ought  to  be  composed  of  persons  skilful  in  every  branch 
of  the  manufacture.  And  I  cannot  say  there  is  no  weight  in  the  argument,  drawn 
from  the  necessity  of  persons  concurring  in  the  judgment,  who  are  possessed  of  different 
branches  of  knowledge,  but  standing  alone  it  is  not  so  conclusive  as  to  oblige  us  to 
break  through  a  general  rule ;  besides,  it  is  very  much  obviated  by  this  consideration, 
that  when  all  have  assembled  and  communicated  to  each  other  the  necessary  information, 
it  is  fitter  the  majority  should  decide  than  that  all  should  be  pressed  to  a  concurrence. 
If  this  be  so,  then  the  reasons  drawn  from  the  act,  and  which  have  been  supposed  to 
demand,  that  the  whole  body  should  unite  in  the  judgment,  have  no  sufficient  avail, 
and  consequently  the  general  rule  of  law  will  take  place  ;  viz.  that  the  judgment  of 
four  out  of  six  being  the  whole  body  to  whom  the  authority  is  delegated  regularly 
assembled  and  acting,  is  the  judgment  of  all. 

BuLLER  J.  The  first  question  to  be  considered  in  this  case  is,  what  is  the  legal  effect 
and  understanding  of  the  facts  disclosed  upon  this  record,  and  I  think  this  point  has 
been  extremely  well  [239]  argued  by  my  Brother  Adair,  whose  argument,  together 
with  the  authorities  which  he  has  cited,  has  convinced  my  mind,  that  sitting  here,  we 
must  pronounce  this  to  be  the  finding  of  all  the  six  triers. 

This  is  a  case  in  which  six  persons  are  united  together  as  one  body,  and  are 
required  by  the  act  to  form  an  opinion.  They  are  not  permitted  to  say  we  will  form 
no  opinion,  but  they  must  decide  whether  the  leather  be  sufficient  and  serviceable  or 
ncjt.  Four  of  them  expressly  decide  that  it  i?  not :  the  other  two  do  not  agree  in 
that  finding,  but  they  do  not  dissent:  and  I  take  it  that  in  such  a  case,  where  the 
law  compels  persons  convened  under  an  oath  to  form  an  opinion,  if  any  of  them  do 
not  pronounce  against  the  opiin'on  of  the  majority,  they  find  for  it.  If  that  be  so, 
it  puts  an  end  to  this  case ;  for  if  it  is  to  be  understood,  upon  this  record,  that  this 
judgment  has  the  eflfect  of  a  judgment  of  the  six  triers,  no  question  remains  to  be 
considered. 

But  upon  the  act  two  questions  arise  :  Ist,  Whether  all  the  six  triers  must  concur 

(a)  Warm  v.  Farley,  6  Term  Rep.  443, 
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in  their  judgment,  or  whether  a  majority  are  sufficient  to  decide  ?  2dly,  If  a  majority 
can  decide,  what  that  majority  must  consist  of!  Now  it  seems  to  me,  that  upon  the 
first  question  the  authority  of  Co.  Litt.  181  b.  if  we  went  no  further,  is  decisive; 
because  it  is  there  said  in  express  terms,  that  in  matters  of  public  concern  the  voice 
of  the  majority  shall  govern.  It  is  to  be  remembered,  that  not  a  single  case,  not  a 
dictum  has  been  quoted  on  the  other  side  of  the  question,  and  that  this  stands  wholly 
uncontradicted.  In  the  next  place,  I  think  there  is  great  weight  in  some  of  the  cases 
which  have  been  mentioned,  and  that  the  conclusion  to  be  deduced  from  them  goes 
much  further  than  has  been  admitted.  Withiell  v.  Gartham  was  said  to  have  been 
decided  upon  three  different  grounds:  1st,  Upon  the  founders  intent;  2dly,  On  a 
resemblance  to  the  case  of  corporations ;  and  3dly,  Upon  usage.  One  thing  is  clear 
from  this  authority,  that  a  deed  which  speaks  in  general  terms,  giving  a  power  to  a 
certain  number  of  persons,  does  not  necessarily  import  that  all  these  persons  shall 
concur,  because  if  that  were  necessarily  the  legal  construction  of  the  deed,  usage  would 
be  laid  out  of  the  question.  Then  we  have  got  thus  far  upon  this  case,  that  a  deed 
which  gives  a  power  to  a  certain  number  of  persons  may  admit  of  two  constructions  ; 
either  that  all  must  join  in  the  act,  or  that  the  majority  may  do  it ;  in  no  other  way 
could  usage  be  admitted  ;  usage  being  admitted,  it  certainly  had  its  eflfect  in  that  case. 
The  case  therefore  is  open  to  the  argument  of  inconvenience,  which  was  slightly  touched 
upon  :  [240]  for  if  the  act  admits  of  two  constructions,  certainly  the  argument  of 
inconvenience  applies.  Now  if  it  be  necessary  that  all  should  concur,  one  man  may 
destroy  the  determination  of  five,  though  that  one  may  be  the  least  qualified  of  the  whole 
six  to  judge  ;  and  the  consequence  will  be,  that  if  the  defect  be  in  the  tanning  of  the 
leather,  and  by  the  tanners  and  the  cord-wainers  opinions  it  be  pronounced  insufficient, 
yet  if  one  currier  declare  it  to  be  sufficient,  the  judgment  of  the  others  will  not  avail. 
Why,  that  is  unreasonable  upon  the  face  of  it,  and  therefore  such  a  construction 
cannot  be  adopted.  It  seems  to  me  therefore  upon  the  whole  view  of  the  case, 
that  the  majority  of  the  six  must  decide.  "With  respect  to  that  majority  being 
composed  in  any  particular  way,  I  can  see  nothing  in  the  statute  which  warrants  such 
an  idea. 

Heath  J.  I  am  of  the  same  opinion,  and  as  the  case  has  been  so  fully  entered 
into,  I  shall  very  shortly  deliver  the  reasons  on  which  ray  opinion  is  founded.  In  the 
first  place,  a  question  has  been  made  whether  or  no  a  power  requiring  in  the  exercise  of 
it  skill  and  discretion,  being  delegated  to  a  certain  number  of  men,  ought  to  be  exercised 
by  all,  or  whether  it  is  sufficient  that  it  should  be  exercised  by  the  majority  of  them'? 
I  do  not  think  that  either  of  the  three  cases  cited  at  the  bar,  either  the  case  out  of  Atkyns, 
or  the  two  cases  out  of  the  Term  Reports,  directly  go  to  prove  the  proposition  contended 
for  by  the  Plaintiffs  ;  because  those  decisions  might  have  been  maintained  upon  other 
grounds,  for  I  observe  that  in  all  the  three  eases  the  powers  in  question  were  new 
powers  delegated  to  bodies  of  men,  in  which  by  several  statutes  and  the  common 
law  the  acts  of  the  majority  conclude  the  minority  ;  it  might  therefore  be  considered 
that  the  new  power  ought  to  be  exercised  exactly  in  the  same  way  as  the  old  power 
would  be.  However,  we  find  some  dicta  of  very  great  respectability,  viz.  of  Lord 
Hardwicke,  and  the  Judges  who  presided  in  the  King's  Bench,  to  shew  that  as  well 
upon  common  law  and  common  reason  as  upon  the  particular  circumstances  of  the 
cases  before  them,  the  act  of  the  majority  concluded  the  minority.  Then  the  question 
has  been  argued  upon  the  different  clauses  of  the  statute,  and  it  seems  to  me,  that  a 
very  good  answer  has  been  given  to  these  clauses.  All  must  concur  in  trying,  and 
then  though  they  be  of  different  opinions,  some  of  one  opinion,  some  of  another,  yet 
all  having  tried,  the  majority  shall  bind. 

[241]  Though  we  have  no  particular  decisions  directly  in  point,  yet  there  are 
some  usages  and  some  received  opinions  which  are  equivalent  to  decisions. — We  know 
very  well  that  in  all  commissions  of  oyer  and  terminer  and  gaol  delivery,  and  of  the 
peace,  where  a  quorum  is  constituted,  and  it  is  necessary  that  a  quorum  should  be 
present  to  do  the  acts  for  which  they  are  appointed,  yet  if  the  quorum  are  in  the 
minority,  the  majority  shall  conclude  the  minority.  For  these  reasons  I  concur  in 
opinion  with  his  Lordship  and  my  Brother. 

EOOKE,  J.  I  might  rest  satisfied  with  deciding  on  the  particular  circumstances 
of  this  case,  and  if  I  did,  I  should  agree,  that  after  the  authority  of  The  King  v.  Fox- 
croft,  four  having  absolutely  found  in  this  case,  and  the  two  others  having  only  refused 
to  concur,  will  amount  to  a  finding  by  the  whole  body.     But  as  that  might  lay  a 
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ground  for  further  litigation,  I  think  it  right  to  be  more  explicit  I  think  the  worda 
of  the  statute  are  at  least  doubtful,  and  I  am  warranted  in  so  thinking  since  the 
counsel  have  not  confined  themselves  to  contending  that  the  whole  body  must  concur, 
but  either  the  whole  body  or  one  of  e;ich  class.  The  latter  construction  seems  extremely 
questionable,  since  the  act  makes  no  mention  of  the  three  classes  which  in  s.  24  appoints 
triers  for  the  country,  though  they  are  to  examine  and  try  in  the  same  way  as  those 
in  London.  The  authority  given  to  the  triers  in  the  present  instance  is  general  to 
examine  and  try  whether  certain  goods  are  serviceable  or  not,  and  is  committed  to 
them  for  the  advancement  of  public  justice,  and  as  a  public  trust.  Now  the  decisions 
are  numerous  (ancl  may  be  found  in  Viner,  tiile  Authority,  letter  B.)  to  shew  that  a 
different  construction  prevails  with  respect  to  private  authoiities  and  authorities  for  the 
advancement  of  public  justice.  So  also  Lambard  in  his  Justice  of  the  Peace  states 
expressly  that  where  a  precept  for  keeping  the  peace  is  made  jointly  to  twain,  one 
alone  may  serve  and  execute  that  precept  ;  following  the  rule  laid  down  in  Co.  Litt. 
181  b.  If  this  be  the  case  and  we  are  not  bound  by  the  strict  words  of  the  act, 
(which  it  seems  agreed  we  are  not,)  but  are  to  give  the  clauses  such  a  construction 
as  will  best  advance  the  ends  of  public  justice,  there  can  be  very  little  doubt  how  we 
ought  to  decide.  Wo  shall  not  advance  public  justice  by  saying  that  though  a 
majority  of  the  triers  who  have  had  the  advantage  of  all  the  information  to  be  derived 
from  the  whole  six  who  compose  the  tribunal,  are  of  opinion  that  the  leather  is 
unserviceable,  still  any  one  man  shall  have  it  in  his  power  to  prevent  [242]  a  finding 
by  holding  out  against  the  rest.  All  six  must  undoubtedly  try  ;  but  does  it  not 
therefore  follow  that  they  must  all  decide  the  same  way.  Each  man  is  after  due 
examination  and  inquiry  to  decide  according  to  the  best  of  bis  judgment,  and  the 
question  is  to  be  determined  by  the  opinion  of  the  majority. 
Judgment  for  the  Defendants. 

Da  Costa  v.  Davis.    May  11th,  1798. 

If  the  condition  of  a  bond  be  to  render  a  person  in  execution  who  has  once  been 
discharged,  it  is  void.  Condition  to  do  one  of  two  things  ;  one  becomes  impossible, 
no  reason  for  not  performing  the  other. 

Debt  on  bond  for  14601.  dated  20th  July  1797,  and  given  by  the  Defendant  and 
one  J.  G.  Kohn  to  the  Plaintiff  to  procure  the  release  of  one  Edward  May,  who  was 
in  execution  at  the  suit  of  the  Plaintiff.  The  condition  was  that  if  the  obligors  or 
the  said  Edward  May  shoidd  pay  to  the  Plaintiff  7301.  and  interest,  on  or  before 
10th  Jaiuiary  1798  ;  or  if  default  should  be  made  in  such  payment,  then  if  the  obligors 
should,  on  the  r2th  January  1798,  surrender  the  said  Pylward  May  to  the  Plaintiff, 
at  the  house  of  one  Thomas  "Wright,  between  the  hours  of  twelve  and  two,  so  that 
he  might  be  again  taken  in  execution,  the  bond  should  be  void. 

Plea.  That  before  and  at  the  time  of  making  the  bond,  May  was  a  prisoner  in 
the  Fleet,  charged  in  execution  at  the  suit  of  the  Plaintiff  and  several  others:  that  a 
little  before  the  makitig  of  the  bond.  May  requested  the  Plaintiff  to  discharge  hira 
from  the  said  execution  at  his  suit,  and  offered  the  bond  in  question  as  a  security  for 
his  debt  to  the  Plaintiff;  which  bond  was  accordingly  given,  and  May  was  discharged 
from  the  execution  at  the  Plaintiff's  suit ;  but  that  the  other  creditors  having  refused 
to  discharge  him,  he  continued  a  prisoner,  whereby  the  obligors  were  prevented  from 
surrendering  him  at  the  time  and  place  in  the  condition  mentioned  ;  that  the  obligors, 
before  the  day,  gave  notice  to  the  Plaintiff  that  they  could  not  surrender  May  accord- 
ing to  the  condition,  but  that  May  was  then  in  the  Fleet,  and  would  be  there  on  the 
12th  January,  between  twelve  and  two,  and  that  the  obligors  would  then  and  there 
render  the  siid  May,  so  that  he  might  be  again  taken  in  execution;  and  that  the 
obligors  on  the  r2th  January  were  in  the  Fleet,  and  attended  there  between  twelve 
and  two,  and  then  and  there  had  the  body  of  the  said  May,  and  were  ready  to 
surrender  and  deliver  hira  up  to  the  Plaintiff,  so  that  he  might  be  again  charged  in 
execution,  but  that  [243]  neither  the  Plaintiff  or  any  person  on  his  behalf  was  there 
to  receive  him.     And  this,  &c.  wherefore,  &c. 

General  demurrer  and  joinder. 

Le  Blanc  Serjt.  for  the  Plaintiff  contended,  that  no  excuse  for  non-performance  of 
the  condition  was  shewn  by  the  plea. 
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Williams  Serjt.  contra  insisterl,  that  the  condition  to  surrender  bad  bsen  sub- 
stantially peiformed,  and  cited  Freshwater  v.  Ea(m,  1  Str.  49,  where  the  condition  of 
the  recogiiizmce  was  to  surrender  the  principal  to  the  keeper  of  the  Palace  Court ;  a 
writ  of  error  in  the  King's  Bench  having  been  brought,  and  the  judgment  below 
affirmed,  a  surrender  to  the  Marshal  of  the  Marshalsea  was  held  a  good  performance 
of  the  condition  of  the  recognizance. 

The  Court  was  of  opinion  on  the  authority  of  figers  v.  Aldrich,  i  Burr.  2482, 
that  the  first  part  of  the  condition  was  void,  being  to  render  a  prisoner  in  execution 
who  had  been  once  discharged,  and  therefore  as  the  other  part  had  not  been  performed, 
the  bond  was  forfeited.  Besides  that  where  the  condition  of  a  bond  is  to  do  one  of 
two  things,  shewing  that  one  could  not  (a)'  be  performed,  is  no  good  reason  for  not 
having  performed  the  other. 

Judgment  for  the  Plaintiff. 

Whitelock  Administrator,  &c.  and  Others  v.  Heddox  and  Others. 

May  12th,  1798. 

[Referred  to,  Pearce  v.  Carritigton,  1873,  42  L.  J.  Ch.  518.     Discussed,  Villar  v.  Gilbey, 

[1907]  A.  C.  149.] 

Testator  devised  "all  his  freehold,  leasehold,  &c.  estates"  to  A.  in  fee,  provided  that 
if  B.  shall  have  "any  son  or  sons,"  then  "to  such  male  issue  as  B.  shall  have  when 
A.  attains  twenty-one,"  but  A.  to  have  the  rents  and  profits  of  the  estates  till  he 
attains  twenty-one;  by  a  subsequent  clause  he  gave  "all  the  residue  of  his  real 
and  personal  estates  whatsoever,  not  bafore  disposed  of,  to  A.  his  heirs,  &c.  for 
ever;"  B.  had  one  son  who  died  before  A.  attained  twenty-one,  and  a  second  who 
was  born  three  weeks  after  that  period  ;  held  that  the  first  son  took  nothing,  but 
that  the  second  took  an  estate  in  tail  male  (a)". 

This  was  a  case  sent  under  the  direction  of  the  Lord  Chancellor,  for  the  opinion 
of  the  Judges  of  this  court,  which  stated  :  that  Thomas  Whitelock  (the  testator) 
being  seised  of  a  leasehold  estate  for  three  lives,  under  the  Archbishop  of  York,  and 
a  small  freehold  estate,  made  his  will  the  31st  August  1778,  by  which  after  giving  to 
his  son  John  Whitelock  an  annuity  of  201.  for  life,  chai-ged  on  his  freehold,  leasehold, 
and  fountaiiishold  estates  at  Monckton  Mains  and  Baldersby  in  the  county  of  York, 
and  also  a  further  annuity  of  201.  for  life,  after  the  death  of  Mrs.  E.  Beckwith  charged 
on  the  same  estates,  and  also  an  [244]  annuity  of  101.  for  life  to  his  daughter 
E.  Heddou  wife  of  W.  Heddon  of  Baldersby,  Yeoman,  charged  on  the  same  estatts, 
and  for  her  separate  use ;  he  devised  as  follows :  "  Item  I  give  devise  and  bequeath 
unto  my  grandson  John  Heddon  son  of  W.  Heddon  of  Baldersby  aforesaid  Yeoman 
all  my  freehold  leasehold  fountainshold  lands  tenements  hereditaments  and  estates 
whatsoever  to  him  his  heirs  and  assigns  for  ever,  save  and  except  as  hereinafter 
mentioned,  that  is  to  say,  provided  that  in  case  ray  said  son  John  Whitelock  shall 
have  any  son  or  sons  begotten  and  born  in  lawful  matrimony  then  I  give  devise  and 
bequeath  all  my  said  freehold  leasehold  fountainshold  lands  tenements  hereditaments 
and  estates  whatsoever  hereinbefore  given  and  devised  to  my  grandson  John  Heddon 
to  such  male  issue  as  my  said  son  John  Whitelock  shall  or  may  have  at  the  time  of 
my  said  grandson  John  Heddon  attaining  the  age  of  twenty-one  years,  but  I  will 
order  and  direct  that  in  case  my  said  son  John  Whitelock  shall  have  any  male  issue 
then  I  order  and  direct  that  the  said  John  Heddon  shall  receive  the  rents  and  profits 
of  my  said  freehold  leasehold  fountainshold  lands  tenements  hereditaments  and  estates 
whatsoever  until  he  shall  attain  the  said  age  of  twenty-one  years  as  above  mentioned." 
He  next  proceeded  to  give  several  legacies  to  his  grandchildren,  the  Heddons,  to 
some  of  his  friends,  and  to  the  poor  of  Bishop  Monckton  in  the  county  of  York,  and 
then  devised  thus  :  "  Item  as  to  all  the  rest  and  residue  of  ray  real  and  personal  estates 
of  what  nature  or  kind  soever  not  hereinbefore  disposed  of  I  give  devise  and  bequeath 
the   same    to  my  grandson    John    Heddon  his    heirs    executors   adrainistrators   and 

(a)'  Unless  it  become  impossible  by  the  act  of  the  obligee.     Com.  Dig.  Condition 
(K.  2),  or  by  the  Act  of  God.     Laughter's  Case,  5  Co.  21  B. 
{af  Vide  Doe  d.  Mellm-  v.  Moor,  post,  559. 
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assigns  for  ever."  Thomas  Whitelock  the  testator  died  28th  December  1780,  leaving 
John  Whilelock  his  only  son  anil  heir  at  law.  The  devised  estates  were  taken  posses- 
sion of  for  the  use  of  John  Heddon  the  fiist  devisee,  till  ho  attained  the  age  of 
twenty-one  years,  and  when  that  period  arrived,  viz.  21st  May  1792,  he  entered  on 
those  estates.  After  the  death  of  Thomas  Whitelock  the  testator,  and  before 
John  Heddon  attained  the  age  of  twenty-one,  John  Wln'telook  had  a  son  born 
named  John,  who  died  when  five  weeks  old,  and  before  John  Heddon  attained 
twenty-one.  At  the  time  of  John  Heddon  attaining  the  age  of  twenty-one,  the  wife 
of  John  Whitelock  was  ensient  with  a  child  which  was  born  3J  August  1792,  being 
something  loss  than  three  months  after  John  Heddon  attain-[245]-ing  tlic  age  of 
twenty-one.     This  child  was  christened  Thomas,  and  died  24th  January  1795. 

The  question  for  the  opinion  of  the  Court  was,  Whether  the  above-named  John 
Whitelock  the  first  son  of  the  Pliiiuti(V  John  Whitelock,  or  the  said  Thomas  Whitelock 
the  second  son  of  the  said  Plaintifl'  John  Whitelock,  or  cither  of  them,  were  or  was 
entitled  to  any  and  what  estate  under  the  will  of  the  said  Thomas  Whitelock  their 
grandfather  in  the  estates  thereby  devised  ? 

Le  Blanc  Serjt.  for  the  Plaintiff.  The  words  of  the  will,  "at  the  time  of  my  said 
grandson  John  Heddon  attaining  the  age  of  twenty-one  years"  are  not  descriptive  of 
the  persons  who  are  to  take,  but  only  of  the  time  at  which  they  are  to  take.  If  this 
be  true,  then  an  interest  vested  in  the  eldest  infant  John  Whitelock  as  soon  as  he 
was  born.  At  any  rate  however  the  second  son  T.  Whitelock,  who  was  in  ventre  sa 
mere  at  the  time  of  John  Heddon's  attaining  his  age  of  twenty-one,  comes  within  the 
description  of  the  above  words.  Doe  d.  Clarke  v.  Clarke,  2  H.  Bl.  399.  Doe  d. 
Lancashire  v.  Lancashire,  5  T.  R.  49.  Miller  v.  Turner,  1  Vez.  8.5  (a)  (the  Court  said 
that  point  need  not  be  contended,  as  it  was  now  full)'  settled).  However  it  is 
immaterial  which  of  the  sons  did  take;  I  oidy  contend  that  if  either  took,  the  estate 
given  was  a  fee.  The  testator  devised  all  his  estates  to  his  grandson  bj'  his  daughter, 
but  foreseeing  that  his  son  might  have  a  son,  he  meant  to  substitute  that  son,  if  any 
such  there  should  be,  in  the  place  of  the  first  devisee,  who  was  then  living.  Now  if 
the  sons  of  the  son  shall  not  be  held  to  have  taken  a  fee,  they  will  have  a  less  estate 
than  the  son  of  the  daughter.  Besides  a  devise  "of  all  my  estate  or  estates"  will 
cany  a  fee  unless  the  Court  sees  words  to  narrow  the  construction.  As  to  the 
supposed  words  of  limitation  which  are  superadded  ;  "  male  issue  "  may  be  construed 
either  as  words  of  purchase  or  limitation,  according  to  the  intent  of  the  testator,  and 
the  residuary  clause  may  have  been  dictated  by  unnecessary  caution.  Though  the 
Plaintifls  will  only  be  entitled  to  the  freehold  on  the  idea  that  either  John  or  Thomas 
Whitelock  took  a  fee,  since  nothing  has  been  done  to  bar  the  remainders,  yet  if  an 
estate-tail  in  the  freehold  passed  either  to  John  or  Thomas  Whitelock,  the  leasehold 
will  have  vested  absolutely  in  them,  and  the  Plaintiffs  will  be  entitled  to  that  part  of 
the  estate ;  unless  indeed  the  nature  of  the  teinire  under  the  Archbishop  of  York 
may  make  a  difference.  If  "male  issue  of  John  Whitelock"  [246]  be  construed  to 
mean  all  male  descendants  of  John  Whitelock,  so  long  as  there  shall  be  any,  then  the 
first  and  other  sons  must  take  successively  as  tenants  in  tail  male,  or  all  the  sons 
must  take  as  joint-tenants  with  several  inheritances  in  tail  male. 

Shepherd  Serjt.  for  the  Defendants.  John  Whitelock  took  only  an  estate  for  life. 
The  express  words  of  the  will  give  to  John  Heddon  an  estate  in  fee;  and  when  the 
testator  uses  the  same  words  of  description  in  the  provisional  devise  to  the  son  of 
John  Whitelock,  which  he  employed  in  the  devise  to  John  Heddon,  he  ordy  meant 
to  denote  the  premises,  and  not  the  quantity  of  the  estate.  If  it  should  bo  hold 
that  the  son  of  John  Whitelock  was  intended  to  take  a  fee,  then  the  residuary 
clause  must  be  rejected  altogether  as  having  nothing  to  operate  upon.  There  is  no 
case  where  the  word  "estate"  or  "estates"  has  been  held  to  give  a  fee,  uidess 
accompanied  by  other  expressions  demonstrative  of  such  an  intention.  In  Denn  d. 
Moore  v.  Mellor,  5  T.  R.  563,  it  was  held  that  the  word  "hereditaments"  would  not 
give  a  fee,  and  an  expression  of  Mr.  J.  BuUer,  which  was  thought  to  convey  a  contrary 
opinion,  was  there  commented  upon.  But  it  has  been  contended  that  the  sons  of 
John  Whitelock  by  force  of  the  words  "  male  issue "  were  to  take  an  estate-tail. 
Those  words  are  only  synoniraous  to  "son  or  sons"  before  used,  and  though  such  a 
construction  will  give  a  better  estate  to  the  children  of  the  daughter  than  to  those 

(o)  Long  v.  Blackall  and  Others,  7  Term  Rep.  100. 
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of  the  son,  yet  that  appears  to  have  been  the  testator's  intention;  1st,  From  the 
circumstance  of  his  having  given  to  John  Heddon  the  rents  and  profits  at  all  events, 
till  he  attained  the  age  of  twenty-one  ;  and  2dly,  From  his  having  made  him  residuary 
devisee. 

Eyre  Ch.  J.  I  apprehend  that  upon  the  question  submitted  to  us  we  shall  have 
no  difficulty  in  saying  that  John  Whitelock  the  first  son  took  no  estate  at  all.  I 
cannot  read  the  will  in  the  way  which  has  been  suggested  by  my  Brother  Le  Blanc, 
in  order  to  give  him  a  vested  interest,  before  John  Heddon  attained  the  age  of 
twenty-one :  because  I  see  nothing  in  the  will  which  affords  any  sufficient  ground  for 
such  a  construction.  Luleed  that  which  is  to  be  collected  from  the  words  of  the  will, 
warrants  a  contrary  inference,  the  testator  having  declared  that  John  Heddon  should 
have  the  rents  and  profits  until  he  should  attain  the  age  of  twenty -one.  With  regard 
to  the  estate  which  Thomas  Whitelock  took,  if  it  had  been  asked  of  the  testator  when 
he  was  making  the  disposition  in  question,  what  interest  he  meant  that  such  a  son 
being  in  [247]  ventre  sa  mere  at  time  of  John  Heddon  attaining  the  age  of  twenty-one, 
should  have,  I  think  it  very  probable  that  he  would  have  said,  that  such  a  son  should 
take  an  estate  in  fee ;  and  probably  he  would  not  have  thought  of  the  limitation  over. 
This  question  however  has  not  been  asked  of  the  testator,  and  it  is  but  conjecture 
what  answer  he  would  have  made  if  it  had  been  asked  ;  we  therefore  must  consider 
what  he  has  said,  and  must  put  a  reasonable  construction  on  his  words,  with  reference, 
where  they  are  capable  of  different  constructions,  to  the  rest  of  the  will.  He  has  said 
clearly,  that  he  meant  to  give  an  estate  in  fee-simple  to  his  grandson  John  Heddon  ; 
but  that  if  his  son  John  Whitelock  should  have  a  son  or  sons,  then  he  meant  to  give 
a  benefit  to  such  of  them  as  should  be  living  at  the  time  when  John  Heddon  should 
attain  the  age  of  twenty-one.  It  is  most  evidetit  that  he  meant  all  the  sons  of  John 
Whitelock  who  should  be  living  at  the  time  when  John  Heddon  should  come  of  age, 
to  have  a  benefit  of  some  kind  or  other:  And  the  words  "such  male  issue"  must  be 
construed  to  be  so  far  synonimous  to  son  or  sons,  as  that  in  some  manner  they  should 
all  partake  of  this  benefit.  Now  there  are  but  two  ways  in  which  this  can  be  effected, 
either  by  their  taking  as  joint-tenants,  or  in  succession  in  tail  male.  In  the  strict 
acceptation  of  the  words  "such  male  issue"  taken  with  reference  to  the  words  "son 
or  sons"  before  used,  they  mean  no  more  than  son  or  sons;  but  when  I  consider  that 
these  sons  were  the  sons  of  his  own  son,  who  it  appears  were  to  have  the  benefit  of 
his  bounty  in  preference  to  the  son  of  his  daughter,  and  that  this  word  "  issue  "  is  a 
collective  term,  capable  of  being  descriptive  either  of  person  or  interest,  or  both,  I 
think  it  reasonable  to  understand  the  word  "issue  "  in  its  largest  sense,  so  as  to  deem 
it  descriptive  of  an  estate  in  tail  male  to  the  sons  of  John  Whitelock,  as  many  as  there 
should  be  in  order  of  succession.  This  is  what  the  words  will  bear.  As  to  the  argu- 
ment, that  a  fee  is  conveyed  to  the  sons  of  John  Whitelock  by  the  word  "estates,"  I 
take  the  rule  to  be,  that  it  may  convey  a  fee  if  the  Court  sees,  on  the  whole  context 
of  the  will,  that  the  testator  intended  that  it  should  do  so ;  but  that,  in  its  strict 
technical  sense,  it  does  not  convey  a  fee.  I  apprehend  therefore  that  we  shall  certify, 
that  Thomas  Whitelock  took  an  estate-tail  in  the  freehold. 

BuLLER  J.  The  first  question  here  will  be  on  the  sense  of  the  word  "estate"  as 
used  in  this  will.  There  are  many  cases  in  which  this  word  has  received  different 
interpretations.  Noscitur  a  sociis.  Look  to  the  words  which  accompany  and  are 
connected  with  it.  [248]  What  I  said  in  a  former  ease  with  respect  to  the  word 
"hereditaments"  has  been  mis-staled.  I  never  said  that  it  would  in  all  cases  carry 
a  fee ;  but  that,  accompanied  with  other  words,  it  might  carry  a  fee.  Lord  Kenyon 
thought  it  never  could,  and  that  was  the  only  point  in  which  we  differed.  Now  if 
the  word  "estate"  will  not  pass  a  fee  in  this  case,  the  whole  dispute  with  respect  to 
the  freehold  is  at  an  end  ;  for  whether  Thomas  Whitelock  took  an  estate-tail,  or  for 
life,  will  make  no  difference  ;  though  I  concur  in  opinion  with  my  Lord,  that  the  words 
used  will  give  an  estate  in  tail  male. 

Heath  J.  I  am  of  the  same  opinion.  The  word  "  estate  "  must  be  taken  according 
to  the  context.  There  is  a  case  in  Eq.  Cas.  Abr.(a)  where  a  man  having  devised  the 
residue  of  his  goods,  leases,  mortgages,  estates,  debts,  ready  money,  and  other  goods 
whereof  he  was  possessed,  the  word  "estates"  was  confined  to  personal  estate,  being 
coupled  with  chattels.     It  may  give  an  estate  for  life,  in  tail,  or  in  fee,  according  as 

(a)  1  vol.  p.  178.     Wilkinson  v.  Merryland,  Cro.  Car.  447. 
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tbo  iiitoiition  of  the  testator  appears.     Here  I  think  it  carried  a  fee-tail,  from  the 
manifest  intent  of  the  testator  to  prefer  the  line  of  the  son  to  that  of  the  daughter. 

KoOKE  J.  I  am  of  the  same  opinion.  The  word  "estate"  or  "estates"  may  or 
may  not  give  a  fee-simple,  according  to  the  context.  There  is  no  expression  in  this 
will  to  shew,  that  it  was  the  testator's  intention  to  describe,  by  the  word  "estates," 
the  quantity  of  interest  which  was  to  pass,  but  only  the  premises ;  and  I  think  it 
does  appear  that  be  meant  to  give  an  estate-tail,  it  having  been  his  manifest  intention 
to  give  an  inheritance  to  the  son  of  his  son,  in  preference  to  the  grandson  by  his 
daughter. 

In  Trinity  Terra,  the  following  certificate  was  sent  to  the  Lord  Chancellor. 

We  are  of  opinion,  that  John  Whitelock,  the  first  son  of  the  Piaintiff  John 
AVliiteloek,  was  not  entitled  to  any  estate  under  the  will  of  Thomas  Whitelock  his 
grandfather:  and  that  Thomas  Whitelock,  the  second  son,  took  an  estate  in  tail  male 
in  tiie  estates  which  the  testator  held  in  fee-simple  :  and  that,  in  respect  to  the  lease- 
hold estates  for  lives,  he  and  his  heirs  male  took  as  special  occupants  duiing  the  lives 
of  the  cestui  que  vies.  Jas.  Eyke.         J.  Heath. 

12th  June  1798.  F.  BULLER.        G.  Kooke. 


[249]    Ablett  and  Others  v.  Ellis.    May  14th,  1798. 

It  is  not  necessary  to  give  bail  in  error  on  a  judgment  in  debt,  unless  it  appears  that 
the  action  was  brought  on  a  specific  contract  (a). 

The  Plaintiff  having  declared  in  debt  for  a  sum  certain,  for  work  and  labour  done, 
goods  sold  and  delivered,  money  had  and  received,  and  on  an  account  stated,  "  which 
the  Defendant  bad  agreed  to  pay;"  the  Defendant  let  judgment  go  by  default,  and 
sued  out  a  writ  of  error,  but  did  not  put  in  bail  in  error.  The  Plaintiff  then  proceeded 
against  the  bail  to  the  action  ;  and  Shepherd  Serjt.  having  obtained  a  rule  to  shew 
cause  why  the  proceedings  against  them  should  not  be  stayed  pending  the  writ  of 
error, 

Le  Blanc  Serjt.  shewed  cause,  and  contended,  that  as  the  declaration  stated  an 
agreement  to  pay  a  certain  sum,  the  Defendant  by  letting  judgment  go  by  default, 
had  admitted  that  agreement,  and  was  therefore  bound  to  put  in  bail  in  error  by 
3  Jac.  1,  c.  8. 

Shepherd  contra  cited  Girling  v.  Baker,  Yelv.  227  ;  Biddksm  v.  JVhytel,  3  Burr. 
1545;  and  Trinder  v.  fVatson,  3  Burr.  1566;  and  insisted  that  the  form  of  action  was 
not  suthcient  to  bring  a  case  within  the  statute,  which  ought  to  be  construed  strictly. 

Eyre  Ch.  J.  The  effect  of  obliging  this  Defendant  to  give  bail  in  error  will  be 
to  convert  all  those  actions  which  for  a  century  past  have  been  actions  of  assumpsit, 
into  actions  of  debt;  and  the  same  mischiuf  will  again  arise  which  first  occasioned 
their  being  turned  into  assumpsit.  To  biing  a  case  within  the  statute  of  Jamts,  the 
Couit  must  see  distinctly  that  a  s[)ecific  contract  has  been  entered  into;  and  though  I 
think  that  the  statute  should  be  construed  liberally,  yet  it  does  not  aj)pear  to  me  that, 
on  a  fair  conslruclioii,  this  form  of  declaring  can  be  considered  within  the  meaning 

of  it. 

Bltller  J.  The  cases  seem  to  have  gone  on  a  wrong  principle,  wheie  it  has  been 
said  that  tlie  Court  ought  to  construe  the  act  strictly.  If  that  be  the  true  constiuc- 
tion,  it  ought  to  appear  that  the  contract  is  for  a  specific  sum  payable  at  a  certain 
time.  But  I  should  have  thought  it  better  for  the  Court  to  say,  that  this  act  which 
is  a  remedial  law,  should  be  construtd  liberally  to  prevent  the  mischief  recited  in  the 
preamble  :  "Forasmuch  as  his  Highness's  subjects  are  now  more  commonly  withliuldeu 
from  their  just  debts,  and  often  in  danger  to  lose  the  same,  by  means  of  writs  of  error, 
which  are  more  commonly  sued  than  heretofore  they  have  been." — However  we  must 
not  ovei  turn  the  cases. 

[250]  Heath  J.  We  must  adhere  to  the  rule  which  has  been  laid  down ;  and 
indeed  I  cannot  but  think  that  the  decisions  have  been  conformable  to  the  intention 
of  the  Legislature,  as  the  act  in  question   passed   soon  after  the  determination  of 


(o)  Vide  Trier  v.  Bridgman,  2  East,  359.     IFebb  v.  Geddes,  1  Taunt.  540. 
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Slade's  case  (4  Co.  92  b.),  where  it  was  held  that  an  action  of  assumpsit  would  lie  in 
in  cases  like  the  present. 

EooKE  J.  of  the  same  opinion. 

Rule  absolute  (6). 

Fox  AND  Another  v.  Money,  Widow.     May  14th,  1798. 

The  Defendant  must  take  advantage  of  an  irregularity  in  the  writ,  before  appearance 
(viiie  Davis  v  Owen,  post,  342.  Rogers  v.  Jenkins,  post,  383.  Dmmes  v.  Witherington, 
2  Tauut.  243). 

Shepherd  Seijt.  having  obtained  a  rule  to  shew  cause  why  the  proceedings  in  this 
case  should  not  be  set  aside  for  the  following  irregularity  in  the  writ,  viz.  that  it  was 
tested  the  22d  May,  instead  of  the  22d  April. 

Cockell  Serjt.  shewed  for  cause,  that  the  Defendant  had  not  appeared ;  and  there- 
fore, not  being  in  Court,  was  not  competent  to  make  the  objectioo. 

Shepherd  contra  insisted  that  the  Defendant  was  bound  to  object  in  the  first 
instance. 

And  the  Court  (absente  Eyre  Ch.  J.)  being  clearly  of  that  opinion,  made 

The  rule  absolute. 

Doe  kx  dem.  Gertrude  Baroness  Dacre  v.  Mary  Jane  Roper  Dowager  Lady 

Dacre.     May  15th,  1798. 

Devise  to  the  testator's  seven  sisters  share  and  share  alike ;  on  the  death  of  any  of 
them,  her  share  to  go  to  her  first  and  other  sons  in  tail ;  and  in  default  of  such 
sons,  to  her  daughters  as  tenants  in  common.  In  case  of  any  of  the  seven  sisters 
dying  without  issue,  or  such  issue  dying  under  twenty-one,  the  surviving  sisters 
to  take  her  share ;  and  if  all  the  sisters  should  die  without  issue,  or  such  issue  die 
under  twenty-one,  then  over.  Held,  that  the  words  "in  default  of  such  sons"  did 
not  make  the  remainder  to  the  daughters  contingent,  which  took  effect  notwith- 
standing the  birth  of  a  sou  (S.  C.  .Judgment  affirmed  8  T.  R.  112.  And  see  Doe  d. 
Lifford  v.  Sparrow,  13  East,  359.     Goodright  v.  Jorus,  4  M.  &  S.  88). 

This  ejectment  was  tried  before  Eyre  Ch.  J.  at  the  Sittings  for  Westminster  after 
Easter  Term  1797  ;  when  the  Jury  found  a  special  verdict,  setting  forth  (as  far  as  is 
material  to  be  stated)  as  follows  : 

John  Trevor  being  seised  in  fee,  by  will  dated  the  5th  of  April  1743,  devised  his 
capital  mansion  house  called  Glyiide  in  Sussex,  with  the  lands,  &c.  &c.  and  all  his 
estates  in  Sussex,  to  his  kinsman  Dr.  R.  Trevor  in  fee.  He  then  gave  to  his  sister 
Mrs.  Rice,  during  her  life,  an  annuity  of  3001.,  to  be  paid  half-yearly  out  of  his  estates 
in  Middlesex,  Denbigh,  and  Flint;  to  Elizabeth  Forster,  [251]  formerly  his  nurse,  an 
annuity  of  501.  for  her  life  charged  on  the  same  estates  ;  to  his  nephew  George  Rice 
and  his  niece  Lucy  Rice,  children  of  his  sister  Mrs.  Rice,  a  legacy  of  10001.  each; 
and  to  his  cousin  R«jbert  Trevor,  brother  of  Dr.  Richard  Trevor,  a  like  legacy  of 
10001.  charged  in  default  of  his  personal  estate  upon  his  said  estates  in  Middlesex, 
Denbigh,  and  Flint.  He  then  devised  "  all  his  manors,  messuages,  tithes,  lands, 
tenements,  and  hereditaments  lying  and  being  in  the  said  counties  of  Middlesex, 
Denbigh,  and  Flint,  or  elsewhere  not  before  disposed  of,  subject  to  the  charges  before 
mentioned,  unto  and  amongst  his  dear  sisters  Grace  Trevor,  Mary  Trevor,  Ann  the 
wife  of  the  Honourable  G.  Boscawen,  Margaret  Trevor,  Ruth  Trevor,  Gertrude  Trevor, 
and  Arrabella  Trevor,  during  their  natural  lives  res(.ectively  share  and  share  alike, 
and  from  and  after  the  decease  of  any  of  them,  then  the  part  or  share  of  her  or  them 
so  dying,  to  go  to  the  first  and  other  sons  of  such  of  them,  so  dying,  and  the  heirs 
of  his  and  their  bodies  successiveh',  and  in  default  of  such  sons  then  to  and  amongst 
the  daughters  of  his  said  sisters  so  dying  as  tenants  in  common,  and  not  as  jomt- 
tenants  and  the  heirs  of  their  respective  bodies  issuing,  but  in  case  any  of  his  said 
seven  sisters  last-mentioned  should  die,  without  leaving  any  issue  of  her  body  begotten, 
or  that  such  issue  should  die  before  he  or  she  should  attain  his  or  her  age  of  twenty- 

{h)  Vid.  Alexander  v.  Biss,  7  T.  R.  449. 
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one  years,  and  without  issue,  then  ho  gave  her  share  to  and  amongst  the  survivors  or 
survivor  of  his  said  seven  sisters  and  their  issue,  to  go  and  descend  in  like  manner 
as  before  is  mentioned  as  to  the  shares,  parts,  or  proportions  before  given  to  them 
respectively."  Then  having  given  the  overplus  of  his  personal  estate,  plate,  and 
jewels,  after  debts  and  legacies  paid,  to  be  divided  amongst  his  said  seven  sisters,  he 
proceeded  thus:  "And  I  do  further  will  and  appoint  that  in  case  all  ray  said  seven 
sisters  shall  happen  to  die  without  issue,  or  leaving  issue,  such  issue  shall  all  die 
before  he,  she,  or  they  shall  attain  the  age  of  twenty-one  years  and  wiihout  issue,  that 
then  my  said  estate  in  Middlesex  and  Wales  (subject  as  aforesaid)  shall  go  to  and  be 
enjoyed  by  such  person  or  persons  who  shall  then  be  entitled  to  ray  estate  in  Sussex 
hereinbefore  devised." 

The  testator  died  the  9ih  September  1743.  On  the  27th  of  July  1744,  Gertrude 
Trevor,  one  of  the  seven  sisters,  married  the  Honourable  Chailes  Koper,  and  had 
issue  two  sons,  Trevor  Charles  Roper  (afterwaids  Baron  Dacre)  and  Heiuy  Roper  (who 
died),  and  also  a  daughter  Gertrude  (now  Baroness  Dacre,  and  lessor  of  the  [252] 
Plaintiff).  The  Honourable  Charles  Roper  died  leaving  Gertrude  a  widow.  Ruth 
and  Margaret,  two  of  the  seven  sisters,  died  without  issue,  whereby  the  other  five 
sisters  became  each  seised  for  life  of  one-fifth  of  these  estates.  On  2d  of  March  1773, 
Trevor  Charles  Roper  the  son  of  Gertrude,  one  of  the  seven  sisters,  married  Mary 
Jane  Fludyer,  and  previous  to  such  marriage  a  recovery  was  suflfered  of  the  one-fifth 
of  which  his  mother  was  seised  for  life,  with  remainder  to  him  in  tail,  and  the  same 
was  settled  on  the  issue  of  that  marriage,  with  remainder  to  his  wife  for  life,  remainder 
to  himself  in  fee ;  which  remainder  passed  by  his  will  to  his  wife  the  Defendant.  (So 
that  as  to  that  one-fifth  the  Plaintiff  laid  no  claim.)  Afterwards  by  the  death  of 
Mary  Trevor,  unmarried  and  without  issue,  in  March  1780,  her  one-fifth  became 
divided  among  her  four  surviving  sisters  Grace,  Ann,  Gertrude,  and  Arrabclla,  eacb 
taking  thereby  one-fourth  of  her  one-fifth  part.  In  July  1780,  Gertrude  Roper  died; 
whereby  as  well  her  one-fifth  of  the  whole,  of  which  a  recovery  had  been  suffered  on 
her  sou's  marriage,  as  her  one-fourth  share  of  her  sister  Mary's  one-fifth,  descended  to 
Trevor  Charles  Roper  her  son.  Afterwards,  in  1789,  Arrabella  Trevor  died  unmarried  ; 
whereby  her  one-fifth  part  of  the  whole,  and  her  one-fouith  part  of  her  sister  Mary's 
one-fifth,  became  divided  among  her  only  surviving  sister  Grace,  Mr.  Boscawen  the 
son  of  Ann  Trevor,  and  Trevor  Charles  Roper,  son  of  Gertrude  Trevor,  in  thirds. 
By  which  means  Trevor  Charles  Roper  (then  Lord  Dacre)  became  seised  in  tail  (besides 
the  one-fifth  of  which  the  recovery  had  been  suffered)  of  one-fourth  of  one-fifth,  being 
his  share  of  Mary's  fifth  part,  and  of  one-third  of  one-fifth,  and  one-third  of  one  fourth 
of  one-fifth,  being  his  share  of  Arrabella's  part.  On  the  3il  of  July  1794,  Trevor 
Charles  Roper  Baron  Dacre  died  without  issue,  leaving  the  Defendant  the  Dowager 
Lady  Dacre  his  widow,  (who  was  without  doubt  entitled  to  one-fifth  of  the  whole  estate, 
of  which  the  recovery  was  suffered  and  settlement  made  previous  to  her  marriage 
with  him,  and  to  whom  by  will  he  had  devised  the  premises  in  question,)  and  the 
lessor  of  the  Plaintiff  the  Baroness  Dacre,  his  only  sister. 

The  lessor  of  the  Plaintiff,  under  the  words  "in  default  of  such  sons,"  claimed 
the  one-fourth  of  one-fifth,  one-third  of  one-fifth,  and  one-third  of  one-fourth  of  one- 
fifth  of  the  whole  estate,  being  the  late  Lord  Dacre's  share  of  his  aunts  Mary  and 
Arrabella's  shares,  which  came  to  him  on  their  deaths  after  the  recovery  suffered,  and 
of  wbii-h,  at  the  time  of  his  death,  he  was  seised  in  tail. 

[253]  This  case  was  twice  argued,  once  in  Trinity  Term  last  by  Williams  Serjt. 
for  the  PlaintiflF,  and  Shepherd  Serjt.  for  the  Defendant,  and  again  in  this  Term  by 
Le  BUnc  Serjt.  for  the  former,  and  Cockell  Serjt.  for  the  latter. 

Arguments  for  the  Plaintiff.  It  will  be  contemled  on  the  other  side,  that  as  the 
words  "in  default  of  such  sons"  introduce  the  limitation  to  the  daughters,  that 
limitation  is  contingent,  and  the  contingency  having  happened  by  the  birth  of  a  son, 
all  the  subsequent  remainders  are  destroyed.  But  those  words  do  not  create  a  con- 
tingency, being  only  a  continuation  of  the  preceding  limitation  to  the  sons,  and  mean 
the  same  as  if  the  testator  had  said  "  on  failure  of  the  preceding  limitation."  This 
construction  is  warranted  by  the  general  intent  of  the  testator  appearing  on  the  face 
of  the  will.  The  survivorship  between  the  seven  sisters  being  to  take  place  only  in 
case  of  the  death  of  any  of  them  without  leaving  any  issue  of  their  bodies  begotten, 
or  the  death  of  such  issue  before  be  or  she  shall  attain  the  age  of  twer)ty-one  and 
without  issue,  shews  that  the  testator  had  it  in  contemplation,  that  all  the  issue  of 
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his  seven  sisters,  both  male  and  female,  would  take,  independent  of  any  contingency ; 
and  the  limitation  to  Dr.  Trevor,  being  to  take  place  only  in  case  there  should  be  no 
issue  of  any  of  the  sisters,  proves  the  same  intent.  Moreover  the  testator  by  his  will 
has  excluded  his  sister  Rice  ;  but  if  the  words  in  question  should  be  held  to  make  the 
remainders  over  contingent,  the  cross-remainders  to  the  sisters,  and  the  reversion  to 
Dr.  Trevor,  would  be  put  an  end  to  by  the  birth  of  a  son  of  any  one  of  the  seven 
sisters,  and  the  excluded  sister  would  take  with  the  others  as  co-heiress.  Indeed  the 
very  situation  of  these  words,  placed  as  they  are  between  the  two  limitations,  shews 
that  they  were  intended  to  connect  them,  and  to  give  to  the  daughters  on  failure  of 
issue  male.  The  Court  will  do  in  this  case  what  they  have  usually  done,  namely, 
construe  the  subsequent  words  by  the  preceding  limitation.  Tuck  v.  Frencham,  Moore, 
13.  Dyer,  171.  1  Anderson,  8.  Co.  Litt.  21  a.  note  126,  ed.  15.  Claxton  v.  Glazier, 
cited  by  Mead  J.  Moore,  124,  and  in  Cro.  Eliz.  16,  by  the  name  of  Glover  arid  Clatche's 
case.  Now  the  preceding  limitation  being  to  the  sons  in  tail  general,  the  subsequent 
words,  "  in  default  of  such  sons,"  may  be  read,  "  in  default  of  the  preceding  limitation." 
Where  a  testator  in  creating  a  remainder  has  used  shortness  or  incorrectness  of  expres- 
sion, the  Court  will  not  on  that  account  construe  the  remainder  to  be  contingent. 
Nicholas  Lee's  [254]  case,  1  Leon.  285.  3  Leon.  106.  Uolcrofl's  case,  Moore,  486,  and 
520.  Holt  V.  Burley,  2  Vern.  651.  Besides  there  are  many  cases  in  which  the  Court 
has  even  added  words  with  a  view  to  effectuate  the  apparent  intention  of  the  testator. 
Spalding  Y.  Spalding,  Cro.  Car.  185.  Evans  v.  Asileij,  3  Burr.  1570.  IVhite  v.  Barber, 
5  Burr.'2703.  Ambl.  701.  The  word  "default,"  in  law,  means  failure,  whether  there 
have  been  sons,  and  such  sons  have  died,  or  whether  there  have  been  any  sons.  Thus 
if  issue  die  without  leaving  issue,  they  are  said  to  have  died  without  issue.  In  a 
furmedon  the  writ  always  supposes  the  donee  to  have  died  without  issue,  and  it  is  no 
variance  if  it  appear  that  there  has  been  issue,  and  that  issue  has  since  failed.  There 
is  however  one  case  in  modern  times  which  seems  to  militate  against  the  lessor  of  the 
Plaintiff,  namely,  Keene(a)  [255]  ex  dem.  Pinnock  v.  Dickson,  K.  B.  Mich.  1783.     The 

(«)  Lewis  d.  Ormond  v.  Waters,  6  East,  342.  Goodnght  v.  Jmies,  4  M.  &  S.  88-91. 
A  note  of  that  case  to  the  following  effect  was  read  by  Mr.  Justice  Buller,  in  his 
judgment.     Keene  ex  dem.  Pinnock  &  ux  v.  Dickson,  B.  R.  M.  23  Geo.  3. 

In  ejectment  between  these  parties,  tried  before  Lord  Mansfield  at  the  Cuildhall 
Sittings  after  Easter  Term  1783,  a  special  verdict  was  found,  stating  (as  far  as  is 
material)  as  follows  : 

Henry  Dakings  being  seised  in  fee  of  the  premises  in  question,  on  the  5th  Aug. 

1747,  devised  the  same  to  his  brother  P.  D.  for  life,  and  after  his  decease  to  his  niece 
Grace  Pinnock  for  life,  then  to  trustees  to  preserve  contingent  remainders,  and  after 
the  decease  of  P.  D.  and  Grace  Pinnock  "in  trust,  and  to  and  for  the  use  and  behoof 
of  the  first  son  of  his  niece  Grace  Pinnock,  lawfully  to  be  begotten,  and  the  heirs  of 
the  body  of  such  first  son  lawfully  issuing,  and  for  want  of  such  issue  to  the  second, 
third,  fourth,  fifth,  and  sixth,  and  all  and  every  other  the  son  and  sons  on  the  body 
of  his  said  niece  to  be  begotten,  and  the  heirs  of  the  body  of  such  son  and  sons 
lawfully  issuing,  according  to  the  seniority  of  age  and  [iriority  of  birth,  the  elder  and 
the  heirs  of  his  body  to  be  always  preferred  and  take  place  before  the  younger  and 
the  heirs  of  his  body,  and  for  want  of  such  issue  male  then  to  the  use  and  behoof  of 
all  and  every  the  daughter  and  daughters  of  his  said  niece  Grace  Pinnock  thereafter 
to  be  begotten  ;  and  for  default  of  such  issue  then  to  the  use  and  behoof  of  Richard 
Corbin,  and  the  heirs  of  his  body  lawfully  to  be  begotten;  and  for  default  of  such 
issue  to  the  use  and  behoof  of  the  second  son  of  Gavvin  Corbin  deceased,  and  the  heirs 
of  his  body  to  be  begotten  for  ever."  Provided  that  R.  Corbin,  and  the  second  son  of 
G.  Corbin,  and  the  heirs  of  their  respective  bodies,  in  whom  the  estates  should  become 
vested,  should  take  the  testator's  name.     Henry  Dakins  the  testator  died  1st  October 

1748,  leaving  his  brother  P.  D.  and  Grace  the  wife  of  one  Philip  Pinnock,  his  niece 
and  heir  at  law.  P.  D.  entered,  and  on  1st  May  1749  died;  after  whose  decease 
Philip  Pinnock  and  Grace  his  wife  became  seised.  Philip  Pinnock  and  Grace  his 
wife  had  issue  one  son,  Dakins  Pinnock,  who  was  born  after  the  death  of  the  testator 
and  died  an  infant,  and  three  daughters,  namely  Elizabeth,  born  in  the  lifetime  of  the 
testator,  and  Mary  and  Grace,  born  after  the  decease  of  the  testator.  Dakins  Pinnock 
the  son,  and  Elizabeth  the  daughter,  died  without  issue  in  the  lifetime  of  Philip  and 
Grace  Pinnock;  Grace  Pinnock  the  mother,  died  Isl  August  1769,  leaving  Mary  and 
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words  used  in  that  case  do  not  iii(]eed  materially  vary  from  those  now  in  question. 
But  it  is  to  be  observed,  that  it  was  the  interest  of  both  parlies  in  that  case  to  glance 
at  the  words  "  want  of  such  issue  male,"  because  a  vested  remainder  would  have 
defeated  the  estate  of  both.  Lord  Mansfield  saw  that  the  remainder-man  was 
interested,  and  ordered  that  he  should  be  heard  ;  but  his  case  was  never  fully  arf^ued, 
no  authorities  were  cited,  nor  was  the  Court  reminded  of  any  aigumonts  from  the 
tenor  of  the  will.  Besides,  as  the  reason  for  putting  a  strict  construction  upon  the 
words  "want  of  such  issue  male,"  in  that  case,  was  in  order  to  give  ed'ect  to  the 
manifest  intention  of  the  testator,  the  Court  may  consider  that  case  as  an  authority 
for  construing  similar  words  according  to  the  intent  of  the  testator  in  this  case. 

Arguments  on  the  part  of  the  Defendant.  The  remainder  over  to  the  daughters  is 
oidy  a  contingent  devise,  in  the  event  of  there  being  no  son  ;  and  the  birth  of  a  son 
rendered  such  remainder  void.  It  has  been  contended,  that  if  tiiis  ccjnstruction  should 
prevail,  the  cross-remainders  and  ultimate  limitation  will  be  defeated  ;  but  as  they  are 
made  to  depend  on  an  uncertain  event,  no  argument  can  be  drawn  from  them.  No 
case  has  been  cited  to  shew,  that  the  words  "  default  "  and  "  want "  are  synonimous  ; 
the  extensiveness  of  the  word  "issue,"  with  which  they  iiave  been  connected,  is  the 
reason  why  the  cases,  in  which  either  of  them  have  been  used,  have  been  decided  in 
the  same  way.  If  the  words  "iu  default  of  such  sons,"  shall  be  held  to  mean,  "if  such 
sons  be  not  born,  or,  if  born,  when  they  die,"  the  estate-tail,  before  [256]  given  to  the 
sons,  will  be  restrained  to  an  estate  for  life  ;  since  in  the  event  of  the  sons  dying,  the 
daughters  would  have  a  right  to  take.  The  Plaintiff  therefoie  must  insist,  that  the 
words  "default  of  such  sons,"  mean  "default  of  such  issue;"  which  will  hardly  be 
assented  to  by  the  Court.  All  that  was  decided,  in  Tuck  v.  Frensham,  was,  that  the 
testator  intended  to  use  the  word  "heirs"  in  the  same  sense  in  both  clauses  of  the 

Grace:  Philip  Piiinock  died  1st  March  1778.  Mary,  on  1st  June  1774,  married 
James  Dickson,  and  died  in  the  lifetime  of  Philip  Pinnock,  her  father,  leaving  Mary, 
the  Defendiuit,  her  only  daughter  and  heir  at  law.  Grace  Pinnock,  the  only  surviving 
daughter  of  Philip  and  Grace,  intermarried  with  George  Pinnock  the  lessor  of  the 
Plaintiff.  Grace  the  lessor  of  the  Plaintiff  and  Mary  the  Defendant  are  co-heiresses 
at  law  to  the  testator. 

The  case  was  first  argued  by  Graham  for  the  Plaintiff,  and  Wilson  for  the  Defen- 
dant ;  after  which  Lord  Mansfield  desired  that  it  might  stand  for  a  second  argument, 
and  that  the  remainder-man  might  be  heard  ;  accordingly  it  was  again  argued  by  the 
Solicitor  General  for  the  Plaititiff,  Pigott  for  the  Defendant,  and  Bovver  for  the 
licmainder-man.  For  the  PlainlilT  it  was  contended,  that  the  daughters  took  ordy 
estates  for  life,  or  that  if  any  thing  more  was  necessary  to  satisfy  the  intention  of  tlie 
testator,  they  took  joint  estates  for  life,  with  remainders  in  tail  tu  their  children  :  for 
the  Defendant  it  was  insisted,  that  the  daughters  took  an  estate-tail:  and  for  the 
Remainder-man,  that  on  the  biilh  of  a  son,  the  estate-tail  vested  in  bini,  and  then  the 
remainder  over  vested  also. 

Lord  Mansfield.  No  case  exactly  the  same  as  this  has  ever  been  decided,  or 
perhaps  ever  will  be;  but  the  case  of  (1)  Briddon  v.  Page,  which  occurred  last  week, 
was  very  like  it.  In  my  private  opinion  I  think  that  the  whole  was  a  blunder  ;  but 
that  conjecture  is  not  a  foundation  for  a  judicial  determination.  We  cannot  supply 
a  limitation  to  the  issue  of  the  daughters,  for  the  words  are  express.  The  estate  is 
given  to  the  sons  and  the  heirs  of  their  bodies  generally,  and  "for  want  of  such  issue 
male,"  (which  must  mean  sons,)  over.  If  therefore  the  estate  is  to  go  over  for  want 
of  sons,  the  contingency  on  which  the  daughters  were  to  take  has  not  happened,  for 
there  was  a  son  who  took,  so  no  want  of  sons,  and  the  event  in  which  the  daughters 
were  not  to  take  has  happened.  I  am  satisfied  with  this  cotjstruction,  because  it 
effectuates  the  intention  of  the  testator,  as  the  daughters  will  take  in  fee. 

WiLLE.S  J.  On  such  an  embarrassed  will  it  is  difficult  to  find  out  a  right  con- 
struction. It  is  clear  that  the  line  of  Corbin  was  not  to  take  until  after  a  general 
failure  of  issue  of  the  Pinnocks.  The  estate  to  the  daughters  is  a  joint-tenancy.  Co. 
Litt.  182.     Cook  v.  Cook,  2  Vern.  545. 

Judgment  for  the  Plaintiff  for  one  moiety,  and  for  the  Defendant  for  the  other 
moiety. 

(1)  Vid.  post,  p.  261. 
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will.  The  same  observation  applies  to  the  case  in  the  margin  of  Dyer.  In  Ives  v. 
Legge,  3  T,  R.  488,  in  the  note,  where  the  remainder  over  was  held  to  be  vested,  the 
words  were  large  enough  to  comprehend  the  issue  of  the  children,  which  the  word 
"  sons  "  is  not.  Even  the  word  "  issue  "  has  been  restrained  to  "  children."  Doe  v. 
Perryn,  3  T.  R.  484.  The  interest  of  the  remainder-man  in  Keene  v.  Dixon  was  taken 
into  consideration  ;  for  Lord  Mansfield  desired  that  he  should  be  heard  by  his  counsel, 
and  considered  it  in  bis  opinion,  though  he  clearly  thought  that  the  words  "for  want 
of  such  issue  male"  created  a  contingency.  Mr.  J.  Buller,  alluding  to  that  case  in  Doe 
v.  Perryn,  3  T.  R.  495,  seems  to  have  thought  that  the  principal  point  decided. 

Eyre  Ch.  J.  I  think  that  we  do  not  want  the  authority  of  cases  at  this  time  of 
day  to  establish  the  rule  of  law  on  which  we  are  to  proceed  to  be  this  :  that,  in  the 
construction  of  a  will,  whether  the  words  used  be  technical  or  not  technical,  or  even 
of  vulgar  and  common  parlance,  the  Court  is  to  put  that  sense  upon  them,  in  which, 
on  a  fair  consideration  of  the  whole  context,  they  collect  that  the  testator  intended  to 
use  them.  In  this  case,  the  words  on  which  the  difficulty  arises  are  by  no  means 
technical ;  they  may  import  many  things,  according  to  the  subject-matter ;  and  we  are 
to  inquire  in  what  sense  the  testator  meant  to  use  them.  If  we  can  discover  that,  the 
next  consideration  will  be,  whether  the  words  will  bear  that  sense ;  or  whether  we  are 
tied  down  by  any  rule  of  law  to  understand  them  in  any  other;  though  indeed  I  can 
hardly  put  such  a  case.  Taking  a  general  view  of  the  whole  will,  the  intent  of  thi.s 
testator  appears  to  me  to  be  obvious.  He  meant  to  make  provision  for  each  of  his 
seven  sisters  and  their  children  ;  and  he  meant,  that  if  either  of  his  sisters  or  her 
children  should  fail  within  a  given  time,  that  there  should  be  a  survivorship  in  favour 
of  the  other  sisters  and  their  children  :  and  he  also  intended,  that  if  neither  of  his 
sisters  should  have  children,  or  if  the  children  should  all  die  under  twenty-one  and 
without  issue,  another  branch  of  his  family  should  take.  In  some  event  or  other,  he 
meant,  not  only  [257]  that  the  sons  should  take  an  estate-tail,  but  also  that  the 
daughters  should  take  such  an  estate,  failing  the  sons.  Then  let  us  consider  in  what 
sense  the  testator  supposed  that  he  had  used  the  words  which  constitute  the  limitation 
to  the  daughters.  Immediately  after  the  disposition  to  the  daughters,  he  says,  "In 
case  any  of  my  said  seven  sisters  last  mentioned  shall  die  without  leaving  any  issue 
of  her  body  begotten,  and  that  issue  shall  die  before  he  or  she  shall  attain  his  or  her 
age  of  twenty-one  years,  then  I  give  her  share  to  my  surviving  sisters."  He  gives  an 
interest  to  the  surviving  sisters  iti  the  event  of  one  sister  dying  without  either  son  or 
daughter ;  and  expressly  says  therefore,  that  there  shall  be  no  survivorship  if  any  of 
the  daughters  should  have  issue  either  male  or  female.  Did  he  not  then  suppose  that 
he  had  used  words  sufficiently  strong  to  give  an  estate-tail  to  the  daughters  in  the 
event  of  the  sons  dying  without  issue  1  Next  comes  the  limitation  to  Dr.  Trevor,  which 
was  to  take  place  in  the  event  of  every  one  of  the  sisters  dying  without  either  sons 
leaving  issue,  or  daughters  leaving  issue,  and  such  issue  dying  under  twenty-one.  Did 
he  not  then  understand,  that  by  the  original  devise,  and  by  the  clause  of  survivorship, 
he  had  given  over  every  share  of  each  sister,  to  the  sons  first  and  their  issue  ;  and  that 
limitation  failing,  to  the  daughters  and  their  issue?  Would  he  have  confined  the 
clause  of  survivorship  to  the  death  of  the  sons  and  daughters  of  his  sisters,  under  "21 
and  without  issue,  if  he  only  meant  to  give  a  contingent  limitation  to  the  daughters 
in  the  event  of  no  son  being  born  1  Or  would  he  have  clogged  the  limitation  to  Dr. 
Trevor  with  the  existence  of  persons  to  whom  he  had  not  given  any  interest?  The 
next  consideration  is,  whether  the  words  will  bear  that  construction  which  the  testator 
palpably  intended  to  give  them.  I  do  not  feel  disposed  to  go  all  the  lengths  which 
some  of  the  cases  on  wills  would  warrant.  I  am  for  assisting,  to  a  reasonable  extent, 
testators,  who  are  not  always  assisted  by  the  best  advice,  and  whose  state  of  mind  often 
partakes  of  the  state  in  which  their  bodies  are  ;  and  whose  advisers,  if  they  have  a  little 
knowledge  of  law,  fiequently  make  a  strange  mixture  of  technical  and  common  words. 
When  I  have  got  at  the  testator's  meaning,  I  will,  if  possible,  give  such  a  construction 
to  bis  words  as  may  carry  his  meaning  into  execution  ;  but  if  he  has  not  expressed  his 
will  in  such  words  as  can  bear  out  his  meaning,  then  the  will  must  take  its  effect 
according  to  the  construction  which  the  words  will  bear,  and  his  intention  will  be 
defeated.  In  short,  I  will  depart  from  the  technical  sense  of  words  to  effectuate  the 
[258]  intention  of  testators  as  far  as  possible,  without  violating  the  rules  of  law.  The 
words  used  in  this  case  are,  "in  default  of  such  sons."  It  is  impossible  to  say,  without 
reference  to  the  context,  what  the  meaning  of  these  words  is.    I  do  not  know  a  larger 
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or  looser  wtrd  than  "default."  Abstracted  from  other  words,  what  does  it  mean?  In 
the  expressions  "  judgnient  by  default,"  and  "a  juror  making  default,"  we  understand 
it  difl'erently.  In  its  largest  and  most  general  sense  it  seems  to  mean,  failing.  It  baa 
been  argued,  that  the  biith  of  a  son  would  satisfy  the  words,  and  show  that  there  was 
no  dtfault,  and  consequently  defeat  the  remainder.  Is  there  any  reasonable  ground  for 
80  confining  the  word  "default,"  as  to  make  the  mere  birth  of  a  son  destroy  the  con- 
tingency contrary  to  the  plain  sense  of  the  testator,  who  clearly  meant  the  default  of 
such  a  son  as  would  take  the  benefit  of  his  devise ;  whereas  a  son  dying  in  the  lifetime 
of  his  mother  could  take  nothing?  By  the  word  "defiiult,"  the  testator  meant  to 
denote  the  failure  of  that  son  at  some  time  or  other.  Without  referring  to  the  context, 
natural  death  is  the  circumstance  which  he  may  first  be  supposed  to  have  pointed  at : 
if  there  should  be  sons,  and  they  should  die,  then  the  daughters  should  take.  But  if 
we  look  to  the  context,  it  will  appear  that  he  meant  failure  of  those  sons  to  whom  an 
interest  was  given  by  the  former  part  of  the  devise  («).  "  Such  "  is  a  word  of  leference, 
and  may  be  leferred  either  to  the  individual  person,  taken  abstractedly  from  any  thing 
connected  with  him  ;  or  it  is  powerful  enough,  where  the  intent  appears,  to  include 
every  circumstance  added  to  the  description  of  the  person  in  the  former  part  of  the 
devise.  The  most  obvious  meaning  of  "such  son,"  in  a  provision  of  this  nature,  is, 
that  son  to  whom,  and  to  whose  issue,  he  had  given  an  estate  in  the  former  instance. 
Whatever  the  daughters  were  to  take,  they  were  to  lake  when  the  provision  to  the 
sons  should  be  spent.  If  there  were  no  sons  there  could  be  no  issue  :  there  might  be 
sons,  and  there  might  or  might  not  be  issue.  A  conveyancer  might  have  thought  right 
to  add  words  to  include  every  possible  event :  though  Uolcroft's  case  sufficiently  shews 
that  this  was  not  necessary.  But  I  do  not  intend  to  incumber  myself  with  cases. 
Decisions  upon  other  words  something  like  those  in  question,  in  other  wills,  where  the 
whole  context  of  those  other  wills  must  be  gone  into,  can  aH'oid  very  little  assistance. 
The  case  of  Spalding  v.  Spalding,  which  I  mentioned  in  the  course  of  the  argumenl,  is 
not  in  point;  but  the  principle,  that  the  whole  context  of  the  will  must  be  looked  into 
to  effectuate  the  [259]  intent  of  the  testator,  is  applicable  to  this  case.  There  the 
question  was,  whether  a  former  estate,  e.xpressly  given,  should  be  defeated?  here  it  is, 
whether  a  new  limitation  shall  take  place?  Yet  if  we  adhere  strictly  to  the  words 
"default  of  sons,"  it  will  have  the  effect  of  giving  an  estate-tail  to  the  daughters,  in 
preference  to  the  issue  of  a  son.  That  indeed  would  be  a  most  violent  construction, 
because  it  would  disappoint  an  express  limitation  ;  whereas  here  the  question  depends 
on  the  construction  of  the  particular  words  creating  the  limitation;  but  as  applied 
to  the  apparent  intent  of  the  testator,  it  is  equally  violent  and  improper.  I  think 
therefore  that  we  are  bound  by  every  rule  to  say,  that  this  testator  meant  to  use  the 
words  "in  default  of  such  sons,"  in  the  sense  of  "failing  the  limitation  to  the  sons;" 
and  that  the  daughteis  did  take ;  which  disposes  of  this  question. 

BuLLEK  J.  The  difference  which  prevails  between  me  and  the  rest  of  the  Court 
lies  in  a  very  narrow  compass.  I  agree  that  a  testator  may  express  his  intention  by 
what  words  he  pleases,  and  the  Court  is  so  to  expound  his  ex()ressions  that  every  word 
may  stand  if  possible.  The  Court  is  to  pronounce  according  to  the  apparent  intent 
of  the  testator,  but  that  intent  must  be  found  ii]  the  words  of  the  will,  and  is  not  to 
be  collected  by  conjecture  dehors  the  will,  or  as  my  Lord  Chief  Justice  expressed  him- 
self in  a  late  case,  as  the  question  has  not  been  asked  of  the  testator,  it  is  but  conjecture 
what  would  have  been  his  answer.  I  hold  that  if  there  are  repugnant  or  inconsistent 
clauses,  the  Court  must  take  the  whole  will  and  find  the  meaning  as  far  as  they  can  ; 
but  if  the  words  are  sensible,  and  there  are  none  used  but  what  may  stand,  then  they 
must  all  so  stand,  and  the  will  must  be  construed  according  to  the  plain  meaning  of 
those  words,  without  any  ingenious  conjecture  whether  the  testator  meant  more  or 
not.  In  this  case  it  has  not  been  argued  that  any  part  of  the  will  is  inconsistent,  or 
that  every  word  may  not  stand.  It  has  been  contended,  that  the  words  "  in  default 
of  such  sons  "  mean,  either,  if  there  are  no  sons,  or  if  there  are  sons  and  those  sons 
die,  and  that  the  words  are  capable  of  either  of  those  interpretations.  But  I  think 
that  the  testator  could  not  mean  that  where  the  sous  died  the  estate  should  go  over, 

(a)  In  Lee's  case,  1  Leon.  285,  where  a  devise  was  to  William,  and  if  he  depart  this 
world  not  having  issue,  then  that  the  land  should  be  sold,  and  William  had  a  son  John, 
and  died,  and  John  afterwards  died  without  issue  :  it  was  held  that  upon  the  death  of 
John  the  lands  were  subject  to  be  sold.     Vid.  etiam,  Goodwin  v.  Clark,  1  Lev.  35. 
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because  I  find  on  the  face  of  the  will  that  if  there  was  a  son,  that  son  should  take  an 
estate  in  tail  general,  and  consequently  his  issue  should  take  after  him.  The  words 
however  may  be  construed  "if  there  be  no  sons;"  and  where  there  are  two  construc- 
tions, one  of  which  is  sensible  and  [260]  the  other  not,  you  must  take  that  which  is 
sensible  and  reject  the  other.  Thus  stands  the  first  argument.  Then  it  was  argued 
that  on  the  authority  of  cases  we  must  make  the  words  bend  to  the  intent.  But  all 
the  cases  which  have  been  cited  depend  on  the  ground  of  the  will  being  repugnant  or 
inaccurate.  Thus  in  Tuck  v.  Frenshain,  the  first  limitation  to  heirs  male,  and  the 
subsequent  remainder  over  in  case  the  devisee  should  die  without  heirs  generally, 
being  inconsistent,  it  was  necessary  for  the  Court  to  take  the  whole  together,  in  order 
to  discover  the  real  meaning  of  the  devisor,  and  then  to  put  a  suitable  construction  on 
his  words.  So  in  the  case  of  IVhite  v.  Barber,  the  will  was  very  inaccurate,  and  the 
Court  were  obliged  to  take  a  liberty  with  it  in  order  to  make  sense.  In  Spalding  v. 
Spalding,  the  devise  over  was  inconsistent  with  the  preceding  limitation.  With  respect 
to  the  case  of  Evans  v.  Astley,  the  proviso  that  the  devisees  and  their  "descendants" 
should  take  the  name  and  arms  of  the  devisor,  was  inconsistent  with  a  mere  estate  for 
life.  My  distinction  is,  that  in  incorrect  wills  the  Court  may  take  liberties,  but  that 
if  the  words  are  correct  they  have  no  power  to  make  any  alteration.  In  this  case,  as 
the  testator  has  spoken  plainly,  it  is  no  matter  what  he  would  have  said  if  he  had  been 
asked.  Indeed  if  he  had  been  told  what  would  become  of  his  estate,  he  might  have 
given  different  answers.  He  would  not  have  acted  unreasonably  it  he  had  said,  that 
without  any  wish  to  continue  the  estate  in  his  family  for  ever,  he  should  be  satisfied 
if  in  case  either  of  his  sisters  should  have  a  son,  the  estate  were  secured  to  him. 
Besides  we  must  recollect  that  in  great  families  when  a  sou  is  born,  very  little  regard 
is  paid  to  the  daughters.  Or  he  might  have  said,  "if  there  should  be  a  son,  he  will 
have  the  power  of  cutting  ofif  the  entail,  and  I  will  not  trouble  myself  to  make  any 
further  disposition."  But  whatever  answer  ho  might  have  given,  the  Court  cannot 
alter  the  words  of  the  will,  and  can  only  say  quod  voluit  non  dixit.  Besides,  if  there 
can  be  a  doubt,  we  must  recollect  that  by  the  construction  contended  for  we  shall 
disinherit  the  heir  at  law,  a  circumstance  which  it  is  not  usual  to  lay  out  of  the  con- 
sideration of  the  Court.  The  case  of  Hay  v.  Coventry,  3  T.  R.  83,  may  be  cited  to 
shew, that  where  the  words  of  a  will  are  such  that  the  Court  cannot  help  believing 
in  their  own  private  opinion,  that  it  was  the  intention  of  the  testator  to  give  a  fee, 
yet  if  the  words  used  are  not  sufficient  for  that  purpose,  the  Court  cannot  make  any 
alteration.  There  are  two  other  cases,  however,  which  more  immediately  apply  to 
the  point  in  dis  [261]pute.  (Here  Mr.  Justice  Buller  referred  to  his  own  notes  of 
the  cases  of  Denn  ex  dem.  Briddmi  and  Wife  v.  Page  and  another  (a),  and  Keene  ex  dem. 
Pinnock  and  Wife  v.  Dickson.)     In  both  those  cases  the  Court  was  of  opinion  that  the 

(a)  Denn  ex  dem.  Briddon  and  Wife  v.  Page  and  another,  B.  R.  M.  23  G.  3,  S.  C. 

II  East,  603. 

In  ejectment  tried  at  Derby,  1783,  the  jury  found  a  verdict  for  the  lessors  of  the 
Plaintiff,  subject  to  the  opinion  of  the  Court,  on  a  case  which  (as  far  as  is  material) 
stated,  that  the  testatrix  devised  lands  to  S.  Nash,  son  of  T.  and  M.  Nash,  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the  first  and 
other  sons  of  S.  Nash,  and  the  heirs  male  of  his  and  their  bodies  ;  "for  default  of  such 
issue,  to  the  use  and  behoof  of  all  and  every  the  daughter  and  daughters  of  the  body 
of  the  said  T.  Nash,  on  the  body  of  the  said  M.  his  wife  begotten  and  to  be  begotten, 
and  for  default  of  such  issue  to  the  use  and  behoof  of  the  right  heirs  of  the  said 
T.  Nash  for  ever;"  that  S.  Nash  died  leaving  a  daughter,  Mary,  one  of  the  lessors  of 
the  Plaintiff;  that  Jane,  a  daughter  of  T.  Nash,  on  the  death  of  her  brother  S.  Nash, 
entered  into  possession  of  the  premises  in  question,  suffered  a  common  recovery,  and 
conveyed  to  the  Defendants. 

The  question  for  the  Court  was,  whether  Jane  took  an  estate  for  life  or  an  estate- 
tail? 

Balguy  for  the  lessors  of  the  Plaintiff  contended,  that  the  words  "default  of  such 
issue  "  could  not  be  held  to  carry  an  estate  in  tail-male,  and  if  they  were  construed  to 
convey  an  estate  in  tail  general,  a  greater  estate  would  by  that  construction  be  given 
to  the  daughters,  than  had  before  been  given  to  the  sons. 

Hill  Serjt.  contr^  insisted  that  the  words  "  foi'  default  of  such  issue,"  after  the 
limitation  to  the  sons,  could  not  be  confined  to  the  mere  failure  of  sons,  but  extended 
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word  "such  "  could  only  refer  to  that  issue  which  had  been  before  mentioned,  viz.  to 
the  sous.  Looking  at  these  cases,  then,  I  do  not  feel  myself  at  liberty  to  reject  any 
word  of  the  will  before  us.  The  clauses  are  sensible  throughout,  and  the  plain  con- 
struction of  the  limitation,  "in  default  of  such  sons,"  is,  that  the  daughters  shall  take 
in  case  there  be  no  sons. 

Heath  J.  It  seems  admitted  both  by  the  Bar  and  the  Bench,  that  the  clear 
intention  of  a  testator  will  control  the  literal  con-[262]  struclion  of  his  words.  It 
must  be  admitted  that  the  words  here  express  a  condilion  on  which  the  limitation  over 
to  the  daughters  of  the  sister  shall  take  place  :  but  it  is  easy  to  conjecture  by  what 
slip  these  words  were  used  :  and  the  question  is,  whether  such  a  slip  shall  defeat  the 
apparent  intention  t  It  has  been  held  in  cases  of  remote  antiquity,  that  a  limitation 
which  in  form  appears  to  be  conditional  shall  be  construed  to  be  absolute  if  most  suit- 
able to  the  intention  of  the  testator.  The  words  in  Ilolcioft's  case  are  very  strong, 
and  yet  it  was  resolved  that  the  devise  should  take  ellect  as  a  limitation.  So  in 
Aiulrews  v.  Fuller,  Str.  1092,  which  was  decided  in  later  times,  the  Court  observed 
that  it  was  no  unusual  thing  for  words  of  conilitiou  to  be  taken  as  words  of  limitation 
where  there  is  a  remainder  over.  And  it  was  laid  down  as  a  principle  in  Ives  v.  Legge, 
3  Terra  Rep.  489,  that  the  Courts  will  not  construe  a  remainder  to  be  contingent, 
where  it  can  be  taken  to  be  vested.  In  Keene  ex  ilein.  Pinnock  v.  Dickson,  no  intention 
of  the  testator  could  be  collected,  and  therefore  the  words  were  construed  according 
to  their  literal  meaning.  Now  the  question  here  is,  whether  the  intention  of  the 
testator  cannot  be  collected  to  be,  that  from  and  after  the  death  of  such  sons  the 
daughters  should  take?  This  iiitenlion  is  strongly  shewn  by  the  different  devises  in  the 
will,  and  the  limitation  over  to  the  Trevor  family.  If  the  construction  contended  for 
by  the  Defendant  should  take  effect,  the  consequence  would  be  that  the  heir  at  law 
would  be  admitted,  and  the  limitation  over  entirely  defeated,  and  that  which  was  the 
clear  intention  of  the  testator  would  not  take  place.  For  these  reasons  I  am  with  the 
lessor  of  the  Plaintiff. 

KoOKE  J.  On  looking  at  this  will  I  cannot  but  think  that  the  testator  meant, 
that  in  case  the  sons  and  the  issue  of  such  sons  shouM  fail,  the  daughters  should  take; 
and  that  he  could  not  intend  that  on  the  birth  of  a  son  all  the  subsequent  limitations 
should  be  defeated.  The  words,  "default  of  such  sons,"  may  either  mean  if  there  be 
no  sons,  or  if  there  be  sons,  and  those  sons  shall  die.  By  a  former  part  of  the  will  an 
estate-tail  is  given  to  the  sons.     Now  a  subsequent  provision  is  not  to  be  construed  to 

to  the  failure  of  sons  of  those  sons.  IFyld  v.  Lewis,  1  Atk.  432.  Evans  ex  d.  Brouke  v. 
Asiley,  3  Burr.  1570. 

Lord  Mansfield  Ch.  J.  This  question  does  not  admit  of  much  argument,  nor  of 
cases  to  be  cited,  for  every  case  must  depend  upon  its  own  circumstances.  The  rule 
of  law  is  clear,  that  a  grant  by  words  of  purchase  without  further  limitation  enures 
for  life  only.  When  wills  came  to  be  in  vogue,  it  pleased  the  Judges  to  consider  them 
in  their  construction  with  analogy  to  the  rule  of  law  respecting  deeds,  and  not  with 
analogy  to  the  Roman  appointment,  and  therefore  they  held  that  such  a  grant  enured 
for  life  only.  There  is  haidly  an  instance  where  the  words  of  a  devise  are  restrained 
to  a  life-estate  only,  in  which  the  intention  of  the  testator  is  not  contravened,  for 
common  men  are  ignorant  of  the  difference  between  land  and  money.  This  being  so, 
the  Courts  have  been  astute  to  find  out,  if  possible,  from  other  parts  of  the  will  the 
intention  of  the  testator.  The  question  then  is,  whether  there  be  enough  here  on  the 
face  of  the  will?  for  we  must  not  go  into  conjecture.  I  cotjjecture  that  this  was  a 
blunder,  and  that  aiicjther  limitation  was  intended,  but  I  do  not  know  of  what  nature, 
whether  to  heirs  gcneial  or  special.  Is  there  then  any  authoiity  for  supplying  the 
defect,  and  making  the  will  anew?  Had  the  words  been  "if  they  die  without  issue," 
an  estate-tail  would  have  been  implied;  but  here  the  words  are  "for  default  of  such 
issue,"  viz.  that  issue  which  is  before  mentioned.  The  Court  has  no  power  to  strike 
out  the  word  "such,"  and  if  they  did,  what  are  they  to  supply  it  with?  are  they  to 
give  an  estate  in  tail  general,  or  in  tail  male?  There  is  no  intention  therefore  apparent 
on  the  will  to  direct  the  Court. 

BuLLER  J.  of  the  same  opitn'on. 

Judgment  for  the  Plaintiffs  (1). 

(1)  And  see  Doe  d.  Orjm  v.  Frost,  1  B.  &  C.  638,  643. 
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revoke  a  former  provision,  but  must,  if  possible,  receive  such  a  construction  as  is 
consistent  with  it.  I  cannot  say  that  the  words,  strictly  taken,  mean  if  there  shall  be 
no  son  :  the  expression,  "default  of  such  sons,"  is  as  vague  as  default  of  such  issue, 
which  imports  on  the  general  failure  of  issue  ;  so  here  these  words  cannot  be  taken 
merely  to  mean  if  no  sons  shall  be  born,  [263]  but  when  sons  shall  fail  ;  and  this  con- 
struction is  consistent  with  the  preceding  limitation,  and  in  this  way  all  the  provisions 
of  the  will  may  stand.  But  if  there  be  any  doubt  on  this  construction,  we  are  still 
warranted  by  the  case  of  Spalding  v.  Spalding  to  insert  the  words  "  heirs  of  their 
bodies;"  and  though  the  Court  might  not  think  themselves  warranted  in  Keene  v. 
Dickscm  to  alter  the  words,  yet  that  case  does  not  much  move  me,  as  the  words  were 
not  the  same  as  they  are  here  :  indeed  I  have  long  been  tired  of  looking  into  cases  on 
wills.  I  think,  however,  that  it  is  not  necessary  to  supply  any  words,  as  the  expres- 
sion, "default  of  such  sons,"  may  either  apply  to  having  sons  and  those  sons  dying, 
or  to  not  having  sons  at  all ;  and  therefore  the  Court  is  bound  to  give  that  construc- 
tion which  is  consistent  with  the  other  clauses  of  the  will. 
Judgment  for  the  Plaintiff. 

Webb,  one,  &c.  v.  Pritchett.     May  15th,  1798. 

In  an  action  on  an  attorney's  bill  the  Nisi  Prius  EoU  is  good  prima  facie  evidence 
that  the  action  was  not  commenced  till  the  expiration  of  a  month  after  delivery  of 
the  bill. 

This  was  an  action  by  an  attorney  to  recover  the  amount  of  a  bill  delivered  for 
business  done  in  his  profession,  and  was  tried  before  Lawrence  J.  at  the  last  Spring 
assizes  for  Worcester. 

At  the  trial  it  was  insisted  that  the  Plaintiff  could  not  recover  without  pro- 
ducing the  writ,  in  order  to  shew  that  a  month  had  expired  after  the  delivery  of 
his  bill  before  the  action  was  commenced,  as  he  had  no  right  of  action  till  the  expira- 
tion of  that  month.  The  writ  not  being  produced,  the  learned  Judge  nonsuited  the 
Plaintiff,  giving  him  leave  to  apply  to  the  Court  to  set  the  nonsuit  aside,  and  enter 
a  verdict  for  the  amount  of  his  demand,  121.  83.,  if  they  should  think  the  nonsuit 
wrong. 

Accordingly  Williams  Serjt.  on  a  former  day  having  obtained  a  rule  nisi  for  that 
purpose, 

Marshall  Serjt.  now  shewed  cause,  and  contended  that  the  2  Geo.  2,  c.  23,  s.  23, 
having  enacted  that  an  attorney  shall  not  declare  till  a  month  after  the  delivery  of  his 
bill,  it  becomes  necessary  in  this,  as  in  other  cases  where  the  action  is  not  to  be  brought 
before  or  after  a  certain  day,  to  shew  its  actual  commencement ;  he  added  that  a 
King's  Bench  record,  in  which  the  day  is  stated  in  the  memorandum,  may  be  taken 
as  good  prima  facie  evidence  at  Nisi  Prius  of  the  time  at  which  the  action  was 
commenced  ;  but  that  as  a  record  in  this  court  only  begins  with  [264]  the  placita  of 
the  term,  there  is  nothing  from  which  the  day  on  which  the  action  was  commenced 
can  be  inferred. 

Eyre  Ch.  J.  (stopping  Williams  Serjt.).  The  only  question  here  is,  whether  the 
Nisi  Prius  Roll  is  such  prima  facie  evidence  as  will,  if  uncontradicted,  satisfy  the 
2  Geo.  2,  c.  23  ?  That  act  declares  that  no  action  shall  be  brought  by  an  attorney 
upon  his  bill,  till  that  bill  has  been  delivered  a  month.  At  the  trial  the  Plaintiff 
proves  that  his  bill  was  delivered  on  a  certain  day,  and  then  produces  the  record  to 
shew  that  the  action  was  commenced  after  the  month  had  expired.  We  all  know  that 
the  record  is  made  up  of  the  term  in  which  issue  is  joined.  That  which  is  prima  facie 
evidence  of  the  action  being  properly  commenced  may  be  contradicted  by  the  Defen- 
dant, whose  business  it  will  be  to  shew  by  a  copy  of  the  writ,  that  it  was  really 
commenced  before  the  time.  Were  it  not  therefore  for  the  very  respectable  authority 
by  whom  this  nonsuit  was  directed,  I  should  think  this  a  very  simple  case.  The 
record  shews  the  commencement  of  the  action,  and  sometimes  indeed  to  the  Plaintiff's 
peril,  if  he  has  not  had  the  precaution  to  enter  a  special  memorandum  (a) ;  as  where 
the  record  is  of  the  term  generally,  it  relates  back  to  the  first  day  of  the  term  (h).     If 

(a)  Dodsworth  v.  Bowen,  5  T.  R.  325. 
(6)  Pugh  V.  Robinson,  1  T.  R.  116. 
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then  the  record  in  some  instances  operates  against  the  PlaintiflF,  why  shall  it  not  also 
operate  in  his  favour? 

BuLLER,  Heath,  and  Rooke  of  the  same  opinion. 

Eule  absolute. 

RiBBANS  V.  Crickett  AND  ANOTHER.     May  18tb,  1798. 

It  being  contrary  to  7  &  8  W.  3,  c.  4,  for  a  candidate  to  furnish  provisions  to  any 
voters  after  the  teste  of  the  writ,  an  inn-keeper  cannot  recover  against  a  candidate 
for  provisions  so  furnished  at  his  request.  Payment  of  money  into  court  is  an 
admission  of  a  legal  demand  only  (a)'. 

The  Plaintiff  in  this  case  was  an  innkeeper,  and  the  Defendants  two  of  the 
candidates  at  the  last  election  of  representatives  in  Parliament  for  the  borough  of 
Ipswich.  The  action  was  brought  on  a  bill  for  provisions  furnished  to  the  voters 
of  the  borough,  at  the  request  of  the  Defendants,  consisting  of  three  <iescription  of 
charges;  viz.  1st,  For  provisions  furnished  before  the  teste  of  the  writ;  2dly,  For 
provisions  furnished  after  the  teste  of  the  writ  to  voters  resident  in  the  borough  ; 
3dly,  For  provisions  furnished  to  voters  not  resident  in  the  borough.  The  De[265]- 
fendants  paid  into  court  sufficient  to  cover  the  charges  of  the  first  and  last  desciiptions. 
At  the  trial  before  Ashhurst  J.  at  the  last  Bury  Spring  assizes,  the  Defendants  con- 
tested the  amount  of  the  bill,  and  endeavoured  to  prove  that  the  Plaintiff  had  charged 
for  provisions  furnished  to  persons  not  voters,  but  having  failed  to  establish  that 
defence,  a  verdict  was  found  for  the  Plaintiff. 

A  lule  having  been  obtained  to  shew  cause  why  this  verdict  should  not  be  set 
aside  and  a  new  trial  be  had  on  the  ground  of  a  part  of  the  cause  of  action  being 
contrary  to  7  W.  3,  c.  4. 

Le  Blanc  and  Heywood  Serjt.  shewed  cause  and  argued,  first,  that  as  it  did  not 
appear  that  the  provisions  were  furnished  to  the  voters  "  in  order"  that  the  Defendants 
might  be  elected,  the  case  was  not  within  the  statute,  for  that  those  words  though 
used  at  the  end  of  the  second  division  of  the  clause  must  be  construed  to  run  through 
the  whole  (a)'-.  Next  if  it  did  come  within  the  statute,  that  bribery  was  only  malum 
prohibitum,  and  however  criminal  in  the  candidate,  would  not  vitiate  a  contract 
entered  into  with  another  person  ;  and  resembled  the  case  of  money  lent  to  play  with, 
which  may  be  recovered  by  action,  though  the  play  be  contrary  to  an  express  statute. 
Barjeau  v.  Walmesley,  2  Str.  1249.  liobinson  v.  Bland,  2  Burr.  1080.  Lastly,  that 
part  of  the  provisions  were  furnished  to  voters  resident  at  a  distance  from  the 
borough,  (which  had  never  been  considered  in  the  decisions  of  the  committees  of  the 
House  of  Commons  to  be  within  the  meaning  of  the  statute,)  and  the  verdict  being 
good  as  to  that  part  of  the  demand,  therefore  the  Plaintiff  might  apply  the  money  paid 
into  court  to  any  other  part  which  he  might  think  proper. 

Shepherd  Serjt.  for  the  Defendants  insisted  that  the  words  "in  order,"  &c.  used  in 
7  &  8  W.  3,  related  only  to  the  latter  part  of  the  clause  (to  which  the  Court  agreed). 
He  next  argued  that  no  person  employed  to  carry  into  effect  malum  prohibitum  was 
entitled  to  recover  ;  and  instanced  the  cases  of  persons  selling  goods  for  the  purpose  of 
being  smuggled,  and  of  insurances  upon  illegal  voyages.  He  cited  Faikney  v.  Reynous, 
Burr.  2069.  Petrie  v.  Ilannay,  3  Term  Rep.  418.  Steers  v.  Lashley,  6  Term  Kep.  61. 
[266]  Booth  v.  Ilodsmi,  6  Term  Rep.  40-5,  and  Mitchell  v.  Cockburne,  1  H.  Bl.  379, 
and  inferred  from  those  cases  that  as  the  demand  arose  out  of  an  illegal  transaction 

(a)'  And  see  Godsall  v.  Boldero,  9  East,  72,  79.  Johnson  v.  Hudson,  11  East,  180. 
Bensley  v.  Bignold,  5  B.  &  A.  33.5,  339. 

(a)'  No  person,  &c.  after  the  teste  of  the  writ,  &e.  shall  before  his  election,  directly 
or  indirectly,  give,  present,  or  allow  to  any  person  or  persons  having  voice  or  vote 
in  such  election,  any  money,  meat,  drink,  entertainment,  or  provision,  or  make  any 
present,  gift,  reward,  or  entertainment,  or  shall  at  any  time  hereafter  make  any  promise, 
agreement, obligation, or  engagement,  to  give  or  allow  any  money,  meat,  drink,  provision, 
present,  reward,  or  entertainment,  to  or  for  any  such  person  or  persons  in  particular, 
or  to  any  such  county,  city,  &c.  or  to  or  for  the  use,  &c.  of  any  such  person,  place, 
&c.  in  order  to  be  elected,  or  for  being  elected  to  serve  in  parliament  for  such  county, 
city,  &c. 
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it  could  not  be  supported.  As  to  the  money  paid  into  court,  he  said  that  the  Plaintiff 
could  not  be  allowed  to  retain  it  for  the  illegal  demand,  and  recover  for  the  legal  one. 

Eyre  Ch.  J.  It  seems  to  be  the  opinion  of  the  whole  Court  that  if  the  Defendants 
think  proper  to  insist  on  their  objection,  they  must  do  it  with  success.  This  action 
is  apparently  founded  on  a  contract  to  disobey  the  law,  being  to  provide  entertainment 
for  voters  during  an  election.  The  defence  set  up  proves  the  principle  of  the  contract, 
for  the  point  contested  at  the  trial  was,  whether  or  not  the  Plaintiff  had  abused  the 
confidence  reposed  in  him,  by  squandering  the  provisions  among  persons  who  were 
not  voters?  Then  how  shall  an  action  be  maintained  on  that  which  is  a  direct  viola- 
tion of  a  public  law  ?  The  contract  is  bottomed  in  malum  prohibitum,  of  a  very  serious 
nature  in  the  opinion  of  the  Legislature,  as  appears  by  ihe  preamble  of  7  &  8  W.  3, 
c.  4 ;  how  then  can  we  enforce  a  contract  to  do  that  very  thing  which  is  so  much 
reprobated  by  the  act?  I  am  perfectly  aware  that  great  difficulties  may  arise  from 
construing  this  act  rigidly,  but  perhaps  still  greater  will  arise  if  it  be  not  so  construed. 
It  is  true  that  a  voter  who  comes  from  a  distance  may  have  reason  to  complain  if  he  is 
not  provided  with  necessaries  ;  but  it  is  also  obvious  that  if  the  candidate  can  supply 
him,  he  may  supply  himself.  If  any  exception  is  to  be  allowed  for  voters  not  resident, 
the  whole  mischief  complained  of  in  the  act  will  necessarily  follow.  It  will  be 
impossible  for  the  candidate  to  make  a  distinction  between  those  voters  who  reside 
at  a  distance,  and  those  who  live  within  half  a  mile  of  the  place  of  voting.  The 
Legislature  has  drawn  a  strict  line  which  is  not  to  be  departed  from  :  it  says,  that 
after  the  teste  of  the  writ  no  meat  or  drink  shall  be  given  to  the  voters  by  the  candi- 
date ;  and  that  being  the  case,  this  Court  cannot  give  any  assistance  to  the  Plaintiff 
consistently  with  the  principles  which  have  governed  the  courts  of  justice  at  all  times, 
and  with  the  cases  which  have  been  cited  this  day.  Persons  who  engage  in  this  kind 
of  transactions  must  not  bring  their  case  before  a  Court  of  Law.  With  regard  to  the 
money  paid  into  court,  it  is  to  be  observed,  that  such  payment  is  only  an  admission 
of  a  legal  demand,  and  we  cannot  allow  it  to  be  applied  to  an  illegal  account. 

Per  Curiam.     Rule  absolute. 

[267]    Wilson  v.  Saunders.    May  18th,  1798. 

If  goods  prohibited  from  being  sold  in  this  country  by  11  and  12  W.  3,  c.  10,  are  taken 
out  of  a  warehouse,  and  put  on  boaid  a  vessel  as  if  for  exportation,  but  in  fact  with 
a  view  to  be  relanded,  they  are  liable  to  bo  seized,  though  no  actual  attempt  to 
reland  them  has  been  made. 

Trespass  for  seizing  goods  under  the  following  circumstances.  The  Plaintiff 
purchased  at  the  India  sale  a  quantity  of  Bandanno  handkerchiefs  (which  are  pro- 
hibited to  be  used  in  this  country  by  11  &  12  Will.  3,  c.  10),  and  sent  them  down 
with  the  usual  forms,  under  the  care  of  a  Custom-house  officer-,  to  the  Custom-house 
at  Aldborough,  where  they  were  put  on  board  the  "  Experiment "  cutter  by  the 
Custom-house  officeis,  the  Plaintiff  having  entered  them  for  Hamburgh,  and  the  cutter 
having  cleared  out  for  that  port,  though  she  had  only  a  licence  to  fish  between  Flam 
borough  Head  and  the  Isle  of  Wight,  under  24  Geo.  3,  c.  47.  The  Plaintiff  had  given 
security  for  the  goods  "  being  exported  and  not  relanded  "  according  to  the  directions 
of  11  &  12  Will.  3,  c.  10,  s.  2.  The  Defendant  who  was  Captain  of  the  "Argus" 
revenue  cutter  seized  the  vessel  aud  goods  after  the  former  had  proceeded  some  way 
down  the  river,  but  while  she  was  within  the  limits  of  the  port  of  Aldborough,  and 
a  tide-waiter  of  that  port  being  on  board  at  the  time. 

The  cause  was  tried  before  Heath  J.  at  the  Summer  assizes  for  Suffolk  1797,  when 
a  verdict  was  found  for  the  Plaintiff  with  liberty  to  the  Defendant  to  move  to  set  it 
aside  in  the  ensuing  term. 

Accordingly  Le  Blanc  Serjt.  having  in  Michaelmas  term  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial  had,  because  the 
"Experiment "  cutter,  having  been  found  acting  in  a  manner  not  warranted  by  her 
licence,  was  to  be  considered  as  having  no  licence  ; 

Shepherd  Serjt.  in  the  following  term  was  proceeding  to  shew  cause  on  the  above 
ground,  when  the  Court  said,  that  if  the  goods  were  bona  fide  deliverel  for  exporta- 
tion, the  Plaintiff's  case  was  clear ;  but  that  if  there  was  no  bona  fide  intention  to 
export  them,  it  might  be  a  question  whether  they  were  not  seizable  under  11  &  12 
C.  P.  IV.— 29 
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Will.  3,  c.  10,  s.  2,  in  the  same  raaniier  as  if  they  had  been  found  exposed  in  a  shop 
for  sale  :  and  directed  him  to  speak  to  that  point. 

Shepherd.  Supposing  it  were  manifest  that  those  goods  were  meant  to  be  relanded, 
yet  I  submit  that  neither  could  they  be  seized,  nor  would  the  Plaititifl's  security  be 
forfeited,  until  some  [268]  attempt  had  been  actually  made  to  accomplish  that 
purpose.  If  the  goods  had  been  carried  out  to  sea  with  the  avowed  intention  of 
being  relanded,  and  the  vessel  on  board  which  they  were  put  had  been  lost  in  a 
storm  before  any  attempt  towards  relatiding  had  been  made,  clearly  the  security 
would  not  have  been  forfeited,  which  shews  that  the  forfeiture  does  not  attach  on 
the  intention.  Besides,  the  more  putting  goods  on  board  a  vessel  which  has  a  licence 
to  fish  between  certain  points  only,  does  not  of  itself  raise  a  presumption  that  the 
goods  are  to  be  carried  to  any  place  beyond  those  points ;  for  the  vessel  in  contra- 
vention of  her  licence  may  go  to  Hamburgh  or  any  other  port,  though  she  can  never 
return  to  this  country  without  being  subject  to  forfeiture. 

Eyue  Ch.  J.  See  how  this  ease  woidd  stand  if  it  were  put  in  pleading.  The 
officer's  prima  facie  defence  would  be,  "  I  seized  these  goods  because  I  found  them  on 
board  such  and  such  a  vessel,  and  not  in  a  warehouse  approved  by  the  commissioners 
of  the  customs,  according  to  11  &  12  Will.  3,  c.  10,  s.  2."  To  this  the  Plaintitf  would 
answer,  "True  it  is  that  the  goods  were  not  in  such  a  warehouse,  yet  I  am  by  law 
allowed  to  export  them  ;  and  I  have  a  right  to  take  them  out  of  the  warehouse  for 
exportation,  provided  I  give  a  bond  to  export  and  not  reland  thoni ;"  and  would  aver 
that  he  took  them  out  of  the  warehouse  for  exportation,  and  that  he  gave  a  bond,  &c. 
The  Defenilant  might  deny  that  the  goods  were  taken  out  of  the  warehouse  in  order 
to  be  exported,  and  on  this  an  issue  would  be  joined.  The  question  for  the  jury 
would  then  be,  whether,  when  a  person  goes  through  the  necessary  ceremonies  which 
belong  to  a  fair  exportation,  and  puts  his  goods  on  board  a  vessel  cnlourably  bound 
for  Hamburgh,  but  in  fact  a  cutter  licensed  to  fish  between  Fiamborough  Head  and 
the  Isle  of  Wight,  together  with  all  the  circumstances  which  belong  to  this  case 
tending  to  prove  that  they  wore  not  meant  to  be  exported,  he  can  be  considered  as 
having  taken  them  out  of  the  warehouse  in  order  to  export  them?  My  opinion  is, 
that  if  it  could  be  demonstrated  that  he  had  no  intention  to  export  them,  and  that  he 
meant  to  put  them  on  board  a  vessel,  in  order  to  be  carried  one,  two,  or  three  leagues 
only  from  the  shore,  proof  of  that  intention  would  defeat  the  allegation  that  they  were 
taken  out  of  the  warehouse  for  the  purpose  of  exportation.  The  circumstance  of 
actual  relanding  need  not  be  shewn,  for  the  case  would  be  vitiated  by  the  original 
intention  with  which  the  goods  were  taken  out  of  the  warehouse.  I  think  that  the 
circumstances  of  the  case  afford  a  presumption  [269]  on  this  one  point,  which  ought 
to  be  submitted  to  a  jury.  There  may  have  been  reasons  of  ntcessity  sufficient  to 
justify  the  Plaintiff  in  having  acted  in  iho  manner  which  he  has  done ;  and  he  will 
have  an  opportunity  of  insisting  upon  them  at  a  new  trial.  I  am  anxious  that  the 
principle  of  these  laws  should  be  a  little  understood,  and  that  an  idea  should  not  be 
entertained,  that  if  all  the  form  and  ceremonies  prescribed  by  the  act  are  complied 
with,  the  substance  may  be  evaded  with  impunity. 

Per  Curiam.     Rule  absolute. 

At  the  Spring  assizes  following  the  cause  again  came  on  to  be  tried  before 
Ashhurst  J. — and  it  being  left  to  the  jury  to  determine  whether  the  goods  were  put 
on  board  the  cutter  with  the  intention  of  being  exported,  a  verdict  was  found  for  the 
Defendant. 

In  consequence  of  which  Shepherd  Serjt.  in  this  term  obtained  a  rule  nisi  for  a 
new  trial  on  two  grounds:  1st,  That  the  goods  at  the  time  of  the  seizure  were  in 
custodia.  legis,  having  been  sent  down  to  Aldborough,  under  the  care  of  a  Custom- 
house officer,  having  been  put  on  board  the  vessel  at  Aldborough  by  Custom-house 
officers,  and  an  officer  having  been  on  board  at  the  titne  when  they  were  seized  :  2dly, 
That  the  goods  were  in  a  course  of  exportation,  no  act  towards  relanding  them  having 
been  done. 

But  the  Court,  after  hearing  Shepherd  on  this  day,  were  clearly  of  opinion.  That 
the  goods  were  not  in  the  custody  of  the  law,  for  that  the  owner  after  giving  security 
in  London  according  to  the  statute  was  at  liberty  to  export  them  as  he  thought  fit; 
that  the  practice  of  sending  down  an  officer  with  the  goods  was  not  required  by  the 
11  &  12  W.  3,  but  had  been  adopted  from  6  G.  3,  c.  40,  s.  6,  which  relates  to  the 
exportation  of  East  India  goods  to  Africa ;  and  that  the  officer  who  was  on  board  at 
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the  time  of  the  seizure  was  placed  there  for  the  general  protection  of  the  revenue, 
not  to  watch  these  particular  goods.  As  to  the  second  point,  that  there  was  no  dis- 
tinction between  an  intention  to  export  the  goods,  and  their  being  in  a  course  of 
exportation  :  and  that  if  it  could  be  demonstrated  that  all  intention  to  export  them 
was  abandoned,  the  bond  of  security  might  be  put  in  suit,  though  all  the  forms 
necessary  to  exportation  had  been  complied  with. 
Eule  discharged. 


[270]    Edmonson  v.  Popkin.    May  18th,  1798. 

The  Court  set  aside  a  warrant  of  attorney,  and  judgment  given  to  secure  a  loan,  which 
was  sworn  to  be  usurious,  in  order  to  bring  the  question  of  usury  before  a  jury  ; 
but  refused  to  order  a  bill  of  exchange  to  be  delivered  up,  which  had  been  given 
to  procure  the  Defendant's  release  out  of  execution  on  the  judgment  (a)'. 

Hey  wood  Serjt.  moved  for  a  rule  to  shew  cause  why  a  warrant  of  attorney  given 
to  secure  an  usuiious  loan,  and  the  judgment  entered  up  thereon  should  not  be  set 
aside,  and  why  a  bill  of  exchange,  given  by  the  Defendant  for  the  purpose  of  pro- 
curing his  release  out  of  execution  on  the  judgment,  should  not  be  ordered  to  be 
delivered  up :  he  cited  Machin  v.  Delaval,  Barnes,  52,  3d  edit.,  and  said,  as  to  the 
latter  part  of  the  rule,  that  taking  such  a  bill  of  exchange  was  a  contempt  of  the 
Court. 

But  the  Court  thought  that  the  rule  ought  to  be  confined  to  the  warrant  of  attorney 
and  judgment,  as  they  were  not  to  decide  the  question  of  usury  in  a  summary  way  : 
and  that  they  would  not  have  interfered  at  all,  but  in  order  that  the  question  of 
usury  might  be  tried,  which  would  be  shut  out  if  the  judgment  were  allowed  to 
stand. 

Accordingly  a  rule  nisi  for  setting  aside  the  warrant  of  attorney  and  judgment 
was  granted,  and  afterwards 

Made  absolute. 


Bo  wring  v.  Edgar.    May  18th,  1798. 

A  note  for  securing  the  weekly  allowance  to  a  piisoner  under  the  Lords'  act, 

need  not  be  stamped. 

The  Plaintiff  having  given  the  Defendant,  who  was  a  prisoner  in  execution,  a  note 
for  his  weekly  allowance  on  a  six-penny  stamp,  Le  Blanc  Serjt.  obtained  a  rule  calling 
on  the  Plaintiff  to  shew  cause  why  the  Defendant  should  not  be  discharged  out  of 
custody,  under  the  Lords'  act  (32  Geo.  2,  c.  28)  contending  that  as  the  last  stamp  act 
(37  Geo.  3,  c.  90)  had  increased  the  stamp  of  6d.  imposed  by  31  Geo.  3,  c.  25,  to  8d.; 
the  stamp  on  the  note  given  by  the  Plaintiff  must  be  considered  as  a  nullity  :  and 
cited  Piitman  v.  Haines,  7  Term  Rep.  530,  where  the  Court  of  King's  Bench  held  that 
such  a  note  as  the  one  in  question  ought  to  be  stamped. 

Williams  Serjt.  in  shewing  cause  insisted  that  no  stamp  was  necessary  ;  for  that 
by  31  Geo.  3,  c.  25,  the  duty  is  imposed  upon  those  notes  only  where  "the  sum 
expressed  therein  or  made  payable  thereby  shall  amount  to  40s.;"  whereas  the  sura 
expressed  in  the  note  in  question  was  only  3s.  6d. :  and  added,  that  the  [271]  sum 
owing  under  this  note  never  could  amount  to  40s.  since  it  is  provided  by  the  Lords' 
act,  that  if  the  allowance  be  not  paid  weekly  the  Defendant  may  apply  for  his  discharge, 
even  in  the  time  of  vacation. 

The  Court  inclined  to  this  opinion,  but  ordered  the  matter  to  stand  over  that  they 
might  have  an  opportunity  of  conferring  with  the  other  Judges. 

Early  in  the  next  term.  Eyre  Ch.  J.  said,  that  a  conference  had  taken  place  between 
the  Judges,  who  were  of  opinion  that  no  stamp  was  necessary. 

Per  Curiam.     Rule  discharged  (a)-. 

(a)'  Vide  Hindlev.  O'Brien,  1  Taunt.  413. 
(ay  Tekell  v.  Casey,  7  T.  R.  670. 
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OSBORN  V.  Tatum.     May  19th,  1798. 

A  rule  was  discharged,  because  the  affidavit  on  which  the  rule  nisi  was  obtained, 
was  tiot  entitled  in  any  Court;  the  words  "in  the"  only  being  prefixed. 

Shepherd  Serjt.  having  on  a  former  day  obtained  a  rule  nisi,  for  setting  aside  an 
execution  on  a  judgment  entered  on  a  warrant  of  attorney, 

Cockell  Serjt.,  who  was  now  to  have  shewn  cause,  took  the  followit)g  preliminary 
objection,  viz.  that  the  affidavit  on  which  the  rule  nisi  had  been  obtained  was  not 
intitled  in  any  court,  the  words  "in  the"  only  being  prefixed,  without  "Common 
Pleas." 

Shepherd  contri  insisted,  that  the  title  was  not  a  necessary  part  of  the  affidavit; 
as  it  aj)peared  from  the  jurat,  that  it  was  sworn  before  one  of  the  Judges  of  this 
court;  and  that,  even  if  it  were  necessary,  still  the  objection  came  too  late,  as  the 
rule  had  been  enlarged  for  ten  days,  on  the  application  of  the  other  side. 

The  Court  however  held  it  to  be  a  sufficient  objection,  and  discharged  the  rule  ; 
though  without  costs,  in  consequence  of  its  having  been  enlarged. 

Rule  discharged. 

CHE'nviND  V.  Marnell,  Executor  of  General  Brome.     May  19th,  1798. 

The  Court  will  not  make  a  rule  on  a  Plaintiff  who  brings  an  action  on  a  bond,  to  allow 
an  officer  of  the  stamp  duties  to  inspect  the  bond,  because  the  Defendant  suspects 
it  to  be  forged. 

An  action  having  been  brought  on  a  bond  of  the  testator,  the  Defendant  craved 
oyer  of  the  bond,  pleaded  non  est  factum,  and  now  moved  for  a  rule  calling  on  the 
Plaintiff  to  shew  cause,  why  he  should  not  allow  the  bond  to  be  inspected  in  his  hands 
by  an  officer  of  the  stamp  duties. 

[272]  Marshall  Serjt.  stated  the  ground  of  this  application  to  be  a  suspicion 
that  the  bond  was  forged  ;  and  contended,  that  there  could  be  no  objection  to  the 
Court's  granting  the  rule,  as  the  instrument  would  remain  in  the  Plaintiff's  hands, 
and  he  would  not  be  compelled  to  produce  it  if  indicted  for  forgery. 

Sed  per  Eyrk  Ch.  J.  This  case  was  before  me  at  Chambers ;  but  I  thought  it 
would  be  a  violent  measure  to  order  the  Plaintiff  to  produce  an  instrument  which 
might  be  the  means  of  convicting  him  of  a  capital  felony.  The  Defendant  has  already 
pleaded  non  est  factum,  and  therefore  the  Plaintiff  will  be  obliged  to  produce  the  bond, 
if  he  means  to  succeed  in  his  action.  But  as  he  may  think  better  of  it,  we  ought  not 
to  put  his  life  in  danger  by  the  exercise  of  a  summary  juiisdiction. 

Marshall  took  nothing  by  this  motion. 

In  the  Exchequer  Chamber. 
Camden  and  Others  v.  Ander.son,  in  Error.    May  19th,  1798. 

The  exclusive  right  of  trading  to  the  East  Indies  granted  to  the  East  India  Company 
by  Stat.  9  &  10  W.  3  has  never  been  put  an  end  to,  and  any  infuiifiement  of  it  is 
a  public  wrong.  Though  such  parts  of  that  act  as  inflicted  penalties,  &c.  were 
repealed  by  33  Geo.  3,  c.  52,  and  though  the  latter  act  says,  that  no  acts  or  parts 
of  acts  thereby  repealed  shall  be  pleaded  or  set  up  in  bar  of  any  aciion,  &c.  it  is 
competent  to  underwriters  who  have  subscribed  policies  on  ships  trading  to  the 
East  Indies,  in  contravention  of  9  &  10  W.  3,  to  avail  themselves  of  the  illegality 
of  such  trading,  in  an  action  brought  on  the  policies  (a). 

A  writ  of  error  having  been  brought  in  this  court,  on  the  judgment  given  in  the 
King's  Bench  between  these  parties,  the  case  was  twice  argued  ;  in  Trinity  Term 
1797,  by  Parke  for    the    Plaintiff'   iu    error,  and  Giles  for  the  Defendant;   and  in 

(a)  Vide  Farmer  v.  Russell,  post,  296.  Payton  v.  Popham,  9  East,  408.  Bensley  v. 
Bignold,  5  B.  &  A.  335. 
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Easter  Term  1798,  by  Wood  for  the  former,  and  Rous  for  the  latter:  but  as  the 
grounds  of  argument  were  nearly  the  same  as  those  taken  in  the  King's  Bench,  and 
most  of  them  were  noticed  in  the  judgment  of  the  Court,  the  account  of  them  is  here 
omitted. 

The  Court  took  time  to  consider  of  their  opinion,  which  was  this  day  delivered  by 
Eyre  Ch.  J.  who,  after  stating  the  special  verdict,  (for  which  with  the  arguments 
and  judgment  in  the  King's  Bench,  see  6  T.  R.  723)  proceeded  thus: — The  case  of 
the  Plaintiffs  in  this  action  is  prima  facie  plain  and  clear ;   for  a  consideration  in 
money,  the  Defendant  Anderson  has  assured  the  Plaintiff's  ship  the  "Albemarle" 
against    capture    in    the  voyage    described    in  the  policy  stated  in  the  declaration. 
The  ship  was  captured  by  the  enemy  in  the  course  of  that  voj'age,  by  which  a  loss 
is  incurred,  which  the  Defendant  has    undertaken  to  make  good.      The  defence  is 
founded  upon  a  principle  of    law,  which  is    paramount    to  all  obligation  by  which 
the  parties  to  a  contract  can    bind    themselves,  and  is  powerful  enough  to  control 
[273]  it,  and  to  render  it  null  and  void  in  law.     That  which  is  unlawful  in  itself 
and  which  is  a  public  wrong,  cannot  be  the  ground  of  an  action.     The  Defendant 
insists,  that  the  voyage  insured  was  in  an  illicit  and  a  clandestine  trade ;  that,  as 
such,  it  was  unlawful,  and  coulil  not  be  the  subject  of  an  assurance.     The  principle 
has  been  admitted,  in  the  course  of  the  argument  at  the  bar  ;  the  application  of  it 
to  the  particular  case  only  has  been  controverted.     The  Plaintiffs  in  the  action  insist, 
that  the  provisions  of  the  statute  of  33  Geo.  3  preclude  the  application  of  it  to  this 
case ;  admitting  that  which  upon  this  special  verdict  it  is  impossible  to  deny,  that 
this  ship  "  Albemarle  "  was  engaged  in  an  illicit  and  clandestine  trade.     This  act  of 
33  Geo.  3,  c.  52,  is  very  voluminous,  having  for  its  object  the  continuing  in  the  East 
India  Company  the  possession  of  the  British  territories  in  India,  together  with  their 
exclusive  trade,  the  establishing  further  regulations  for  the  government  of  the  said 
territories,  and  several  other    purposes    therein   mentioned.      The  provisions  which 
respect  the  exclusive  trade  are  to  be  found  in  the  129th  and  the  subsequent  sections 
to  the  1.50th  section  inclusive;  two  sections  only,  viz.  the  148th  and  149th,  which 
are  provisoes  respecting  other  matters,  being    interposed    rather  inconveniently,  as 
breaking  the  thread  of  the  subject,  and  particularly  the  connection  between  the  147th 
and  the   150th  sections,  which  should  be  taken  together  in  order  to  understand  the 
150th  section  upon   which   this    question    turns.      The    129th    section    recites,  that 
"various  statutes  have  been  heretofore  made  for  securing  to  the  said  United  Company 
their  sole  and  exclusive  right  of  trading  to  the  East  Indies  and  parts  aforesaid,  during 
the  continuance  of  such  sole  and  exclusive  right,  and  to  restrain  all  illicit  and  clandes- 
tine trade  to,  in,  and  from  the  East  Indies  and  parts  aforesaid  :  and  that  the  limita- 
tions and  provisions  in  the  said  act  contained,  concerning  the  future  conduct  of  the 
said  trade,  require  that  some  alterations  should  be  made  in  the  said  statutes  ;  and 
that  it  might  be  convenient  that  such  provisions  as  should  be  deemed  necessary  for 
securing  to  the  said  Company  the  full  benefit  of  such  sole  and  exclusive  right,  subject 
to  the  provisions  and  limitations  contained  in  the  said  act,  and  for  restraining  all 
clandestine  and  illicit  trade  to,  in,  and  from  the  said  East  Indies  and  parts  aforesaid, 
should  be  reduced  into  one  act  of  parliament."     It  is  here  stated  very  distinctly  what 
the  object  was  which  the  Legislature  had  in  view  and  meant  to  provide  for  in  this 
part  of  the  act :  they  have  said,  that  the  limitations  and  provisions  in  this  act  con- 
tained,  concerning   the   future  conduct  of  the  East  India  trade,  require  that  some 
alter-[274]  ations  should  be  made  in  the  statutes  for  securing  the  exclusive   trade, 
and  for  restraining  the  illicit  and  clandestine  trade;  and  they  have  said  that  it  would 
be  convenient  that    such  provisions  as  should  be  deemed  necessary  for  securing  the 
exclusive  trade,  and  for  restraining  the  clandestine  and  illicit  trade,  should  be  reduced 
into  one  act  of  parliament :  they  proceed  accordingly  to  make  those  alterations,  and 
to  reduce  those  provisions  into  this  act.     The  r29th  section  proceeds  to  enact  in  the 
terms  of  former  existing  laws,  that  ships,  &c.  of  unlicensed   persons,  trading  within 
the  limits  of  the  East  India  Company,  shouhl  be  forfeited.     The  succeeding  sections 
enact,  that  persons  going  to  those  parts  are  to  be  deemed  to  have  traded  unlawfully, 
are  to  be  liable  to  fine  and  imprisonment,  may  be  arrested  and  sent  to  England  for 
trial,  with  various  other  regulations  in  the  terms  of  the  former  existing  laws.      For 
the   purpose  of  effecting  the  reduction  of   the   provisions  for  securing  the  exclusive 
trade,  and  for  restraining  the  clandestine  and  illicit  trade,  into  this  act,  the  146th 
section  repeals  so  much  of  the  9  &  10  W.  3,  c.  44,  as  inflicts  any  penalty  or  forfeiture 
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for  illegally  trading  to  the  East  Indies ;  the  whole  of  the  statute  of  5  Geo.  1,  c.  21  ; 
80  much  of  ail  act  of  the  7  Geo.  1,  c.  21,  as  relates  to  the  piiiLshmeiit  or  prosecution 
of  persons  illegally  trading  to  the  East  Indies  ;  the  whole  of  the  statute  of  9  Geo.  1, 
0.  26  ;  so  much  of  the  statutes  3  Geo.  2,  c.  14,  and  17  Goo.  2,  c.  17,  as  create  any 
penalty  or  forfeiture  ;  and  so  much  of  10  Geo.  3,  c.  47,  as  subjects  any  persons  con- 
cerned in  the  illicit  trade  to,  in,  or  from  the  East  Indies  to  any  penalty  ;  parts  of 
some  other  statutes  not  immediately  relating  to  the  exclusive  trade,  and  therefore  not 
necessary  to  bo  enumerated  ;  and,  lastly,  so  much  of  26  Geo.  3,  c.  57,  as  makes  offences 
against  any  law  for  securing  the  exclusive  trade  of  the  Company,  and  forfeitures  and 
penalties  for  illicitly  trading,  prosecutable  in  the  East  Indies. 

Mr.  Wood,  of  counsel  for  the  Plaintiffs,  arguing  upon  the  effect  of  the  repeal  of 
pai  t  of  the  statute  of  9  &  10  Wdl.  3,  insisted,  that  though  the  free  trade  of  the  East 
India  Company  was  left  untoucheii,  so  much  of  the  statute  of  King  William  as  granted 
an  exclusive  trade  was  repealed.  This  was  a  very  material  point  for  him  to  maintain  ; 
but  it  is  wholly  unfounded  ;  it  will  be  found  to  be  warranted  neither  by  the  letter 
nor  the  spirit  of  the  statute  of  33  Geo.  3.  The  81st  sect,  of  the  statute  9  &  10  Will.  3, 
enacts,  that  after  the  29th  September  1698,  such  persons  or  corporations  as  had  power 
to  trade  to  the  East  Indies  should  have  the  sole  trade ;  and  provides,  that  the  East 
Indies  should  not  be  visited  by  any  other  of  the  King's  subjects  during  the  time  this 
trade  was  to  continue.  It  then  pro-[275]-ceeds  to  impose  penalties  on  such  others 
of  the  King's  subjects  as  should  trade  there.  The  section  therefore  consists  of  at 
least  two  if  not  three  different  branches;  the  first  makes  the  trade  e.\clu3ive  in  the 
Company  ;  the  second  is  a  prohibition  to  the  rest  of  the  King's  subjects  ;  the  third 
imposes  penalties.  The  repeal  of  a  part  of  this  statute  by  33  Geo.  3  does  not  import 
to  be  a  repeal  of  the  whole  section  ;  it  does  not  even  import  to  be  a  repeal  of  the 
prohibition  ;  it  repeals  in  terms  so  much  only  of  the  statute  as  inflicts  any  penalty  or 
forfeiture,  which  is  the  third  branch  of  the  section.  It  is  clear  therefore  that  so  much 
of  this  statute  as  grants  the  exclusive  trade  is  not  within  the  letter  of  the  repealing 
clause  of  33  Geo.  3  ;  and  it  is  equally  clear  that  it  is  not  within  the  spirit  of  it.  The 
whole  operation  of  this  part  of  the  statute  was  meant  to  be  confined  to  the  regula- 
tion and  re-enacting  in  one  act  the  provisions  made  to  secure  the  exclusive  trade,  and 
to  restrain  the  illicit  and  clamlestino  trade;  it  was  not  necessary  to  anj'  effect,  which 
this  part  of  the  statute  of  33  Geo.  3  was  to  produce,  that  the  exclusive  trade  should 
be  touched  by  the  statute.  Parliament  in  its  justice  could  not  meddle  with  it  during 
the  terra  for  which  it  was  to  continue.  It  had  been  purchased  by  the  I'list  India 
Company.  There  is  an  apparent  absurdity  in  the  notion,  that  this  could  be  the 
subject  of  any  of  the  repealing  clauses ;  its  existence  in  full,  absolute  and  inde- 
feasible right  is  the  foundation  of  the  whole  of  this  parliamentary  regulation.  If 
parliament  had  meant  to  make  the  exclusive  trade  granted  by  the  statute  of  King 
William  the  subject  of  its  repealing  clause,  would  it  have  passed  over  wholly 
unnoticed  the  several  statutes  which  have  from  time  to  time  continued  to  the  Company 
their  exclusive  trade  down  to  and  beyond  the  present  hour,  and  above  all  would  it 
have  omitted  to  re-grant  it,  when  it  was  re-enacting  all  the  provisions  for  securing  it? 
If  it  was  touched  by  the  repealing  clause,  for  any  thing  I  can  see  to  the  contrary,  it  is 
gone  for  ever  ;  for  certainly  it  is  not  re-enacted,  uidess  we  are  to  say,  that  being 
repealed  by  implication  it  shall  also  be  re-granted  by  implication.  But  I  waste  too 
much  time  upon  so  plain  a  proposition.  I  state  it  as  clear,  that  the  statute  of 
33  Geo.  3  has  left  the  exclusive  trade  of  the  East  India  Company  untouched.  The 
consequence  is  of  importance  in  this  argument;  it  lays  the  1.50th  section  of  this 
statute,  which  has  been  the  subject  of  so  much  elaborate  discussion,  quite  out  of  the 
case.  A  statement  of  this  section,  and  a  short  examination  of  it,  and  a  comparison 
of  it  with  its  context  will  make  this  most  manifest.  The  1.50th  section  is  in  these 
words:  "And  for  obviating  any  doubts  which  might  otherwise  [276]  arise  how  far 
any  of  His  Majesty's  subjects  may,  notwithstanding  the  aforesaid  repeal  of  the  several 
acts  or  parts  of  acts,  be  entitled  to  recover  any  debts  due  to  them  in  Gieat  Britain  or 
in  parts  beyond  the  seas,  or  otherwise  to  enforce  the  execution  of  any  contracts  or 
agreements  by  reason  of  any  pretext  to  be  set  up  by  any  other  person  or  persons  that 
such  debts  were  contracted,  or  that  such  contracts  or  agreements  were  made  contrary 
to  the  restrictions  or  prohibitions  in  the  said  acts  or  some  of  them  contained  ;  be  it 
further  enacted  that  it  shall  not  be  competent  or  lawful  to  or  for  any  Defendant  or 
Defendants  in  any  suit  or  action  now  depending  or  hereafter  to  be  brought  in  any 
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court  either  in  Great  Britain  or  in  the  East  Indies  to  plead  or  set  up  any  act  or  acts 
in  the  whole  or  in  part  repealed  by  this  act  in  bar  of  any  such  suit  or  action  or  of 
any  judgment  or  recovery  to  be  obtained  therein,  but  that  the  Plaintiff  or  Plaintiffs 
in  all  and  every  such  suits  or  actions  as  well  in  law  as  in  equity  shall  have  the  same 
remedy  to  recover,  and  be  entitled  to  the  like  judgment,  verdict,  decree,  and  execu- 
tion as  if  the  said  acts  or  parts  of  acts  so  repealed  had  never  been  made."  I  need 
not  remark,  that  this  is  a  veiy  ill  penned  clause ;  with  its  context  however  it  does  not 
appear  to  me  that  it  would  be  very  difficult  to  expound  it.  For  the  purpose  of  intro- 
ducing some  alterations  and  of  re-enacting  in  this  act  the  substance  of  the  provisions  of 
former  laws  imposing  certain  penalties  and  forfeitures,  the  whole  of  some  of  those 
laws  and  such  parts  of  others  of  them  as  impose  penalties  and  forfeitures  were  repealed, 
but  with  two  provisoes;  the  1st,  that  such  repeal  should  be  no  bar  to  prosecutions  for 
offences  in  respect  of  which  those  acts  and  parts  of  acts  repealed  had  imposed  penalties; 
the  2d,  that  such  repeal  should  be  a  bar  to  a  defence  in  a  civil  action,  on  the  ground, 
that  the  contract  which  was  the  subject  of  that  action,  was  contrary  to  the  restrictions 
or  prohibitions  in  the  said  acts  or  parts  of  acts  so  repealed.  This  last  proviso  in  the 
150th  section  contains  no  general  provision,  making  the  illicit  and  clandestine  trade 
lawful,  but  contrasting  actions  for  debts  and  upon  contract  with  offences  ;  it  provides, 
that  the  repeal  shall  have  all  the  effect  it  can  have  in  the  former  case  to  enable  a 
creditor  to  recover  his  debts  (in  which  respect  it  has  been  called,  not  improperly,  an 
Act  of  Grace) ;  and  that  it  shall  have  no  effect  at  all  in  the  latter  case,  to  prevent  an 
offender  from  being  punished  for  his  offence.  If  therefore  the  trade  of  the  interloper 
is  made  unlawful,  illicit,  and  clandestine,  only  by  the  acts  and  parts  of  acts  repealed, 
[277]  then  by  force  of  this  proviso  no  advantage  is  to  be  taken  by  way  of  defence  in 
a  civil  action  of  this  illegality ;  but  if  it  is  unlawful  and  clandestine  upon  other  and 
higher  grounds,  as  it  will  be  found  to  be,  this  proviso  affords  no  protection  against  the 
defence  of  illegality,  and  must  be  laid  entirely  out  of  the  case.  These  Plaintiffs,  if 
they  should  be  driven  from  this  which  has  been  considered  as  their  strong  hold,  may 
still  insist  that  the  exclusive  trade  of  the  Company  is  no  more  than  their  private 
right,  the  infringement  of  which  may  perhaps  give  a  right  of  action  to  the  Company, 
as  for  a  civil  injury  over  and  above  the  several  parliamentary  provisions  which  have 
been  made  for  securing  it,  but  can  have  no  further  effect,  and  particularly  cannot 
taint  with  illegality  transactions  and  contracts  which  are  collateral  to  it.  Suppose  for 
instance,  a  printer  were  to  bring  his  action  against  his  employer  for  printing  a  pirated 
copy  of  a  work  protected  by  the  statute  of  Queen  Ann.  The  employer  perhaps  could 
not  object  by  way  of  defence  against  this  action,  that  the  printing  as  an  infringement 
of  the  private  right  of  the  author  was  unlawful,  and  the  contract  void  in  law.  When 
this  point  was  suggested,  in  the  course  of  the  argument  Mr.  Eous  answered,  that  the 
exclusive  trade  of  the  Company  was  a  public  regulation  of  the  national  commerce,  and 
this  was  a  very  good  general  answer;  but  I  will  enter  a  little  further  into  the  dis- 
cussion of  it.  This  exclusive  trade  of  the  East  India  Company  is  now  so  interwoven 
with  the  general  interests  of  the  state,  that  it  is  no  longer  to  be  considered  as  the 
private  right  of  a  corporation,  but  is  become  a  great  national  concern,  and  the  infringe- 
ment of  it  is  a  public  mischief  and  a  public  wrong,  and  as  such  is  prohibited  by  the 
common  law.  The  principle,  and  the  effect  of  that  prohibition,  as  applied  to  the 
present  case,  may  be  collected  from  the  case  of  a  bond  given  to  the  sheriff  to  indemnify 
him  against  the  voluntary  escape  of  his  prisoner,  which  is  pronounced  to  be  void  by 
the  common  law.  That  case  is  put  in  Beawfage's  case,  10  Co.  100,  and  is  recognized 
in  the  books  of  the  best  authority  in  our  law,  viz.  Yelv.  Dyer,  Hobart,  and  Plowden. 
The  references  are  in  the  margin  of  10  Co.  fo.  100  (a).  If  we  consider  it  in  one  single 
point  of  view,  as  it  regards  the  public  revenue  of  the  state,  it  will  be  found  to  be  no 
less  the  right  of  the  public  than  of  the  East  India  Company.  That  parliament  has  so 
considered  it  may  be  collected  from  the  preambles  of  the  statutes  made  for  the  pro- 
tection of  this  trade.  The  preamble  of  the  statute  5  Geo.  1,  c.  21,  recites  it  to  be  of 
great  importance  to  the  welfare  of  this  kingdom,  that  this  [278]  trade  should  be 
regulated  according  to  the  acts  of  parliament  relating  thereto,  and  the  royal  charters 
or  grants  made  in  pursuance  thereof.  This  statute  recites  some  of  the  provisions  of 
9  &  10  W.  3,  and  that  it  is  provided  by  that  act  and  by  subsequent  laws  that  the 
merchandize  to  be  laden  upon  ships  bound  from  the  East  Indies  should  be  brought 

(a)  Yelv.  197.     Dyer,  324,  pi.  32,  33.     Hob.  14.     Plowd.  64  b.  67  b.  68  b. 
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to  Great  Britain,  and  that  several  of  His  Majesty's  subjects  have  presumed  to  trade 
to  the  East  Indies  in  foreign  and  other  ships,  intending  there  to  load  goods,  and  to 
bring  them  into  Europe,  and  land  them  in  foreign  parts  out  of  his  Majesty's  dominions, 
to  the  great  prejudice  of  the  trade  of  this  kingdom,  and  the  diminution  of  His  Majesty's 
customs  and  other  duties.  It  recites  a  proclamation  issued  to  prevent  these  practices, 
and  that  evil  disposed  persons  had  still  gone  on  to  procure  foreign  commissions,  and 
under  colour  thereof,  or  otherwise,  had  fitted  out  and  manned  several  English  and 
other  ships,  and  had  sent  them  to  trade  in  the  East  Indies;  and  after  this  preamble, 
it  introduces  the  provisions  of  the  act,  with  these  memorable  words:  "Now  to  the 
intent  that  such  collinive,  fraudulent,  and  illegal  trade  and  practices  may  be  pre- 
vented, and  that  so  considerable  and  beneficial  a  branch  of  trade  may  be  secured  to 
this  kingdom;  be  it  enacted,  &c."  The  preamble  of  the  7  Geo.  l,c.  21,  is  yet  stronger  : 
"  Whereas  it  is  of  importance  to  the  welfare  of  this  kingdom  that  the  trade  to  and  from 
the  East  Indies  be  carried  on  in  such  manner  as  that  the  British  nation  may  have  and 
enjoy  the  full  fruits  and  advantages  thereof:  And  whereas  by  virtue  of  several  acts 
of  parliament  and  letters  patent  the  whole  trade  to  and  from  the  East  Indies  is  now 
solely  vested  in  the  United  Company,  &c.  notwithstanding  which,  and  the  prohibitions, 
injunctions,  and  penalties  contained  in  such  acts  and  letters  patent,  several  evil- 
minded  persons,  subjects  of  His  Majesty,  preferring  their  own  private  gain  to  the 
good  of  their  country,  have  not  only  clandestinely  traded  to  the  East  Indies,  but  by 
colour  of  commissions  from  foreign  governments,  have  fitted  out  ships  and  engaged 
British  seamen  to  serve  on  board  the  same,  and  sent  them  to  the  East  Indies,  to  the 
diminution  of  His  Majesty's  revenue,  and  of  the  naval  force  and  commerce  of  this 
kingdom  :  Now  to  the  intent  that  such  wicked,  mischievous,  anil  destructive  practices 
may  be  prevented  for  the  future,  and  that  the  trade  aforesaid  may  be  more  efTeclually 
guarded  and  successfully  carried  on,"  &c.  The  statute  then  proceeds  to  make  several 
provisions,  upon  which  I  shall  only  observe  here,  that  they  are  calculated  to  prevent 
the  evil  of  the  clandestine  trade  in  general,  and  that  the  circumstance  of  the  [279] 
foreign  commission  is  considered  only  as  one  of  the  modes  in  which  that  trade  was 
carried  on.  If  we  find  an  action  brought  upon  a  contract  for  a  few  bags  of  tea,  or 
a  few  tubs  of  foreign  spirits  bought  or  sold  in  the  course  of  a  contraband  trade,  we 
say  without  hesitation,  this  is  a  contract  against  law,  and  no  action  can  be  maintained 
upon  it,  and  if  the  action  were  founded  upon  a  policy  of  assurance  upon  a  ship,  or 
goods,  employed  or  carried  in  the  course  of  that  contraband  trade,  we  should  not 
hesitate  to  say,  that  no  action  lies  upon  such  a  policy  ;  and  surely  it  must  be  a  reproach 
to  law  and  justice  if  we  were  now  to  countenance  an  action  upon  this  p')licy,  the 
object  of  which  is,  to  assure  to  these  Plaintiffs  the  safety  of  a  ship  engaged  in  a  trade 
so  illicit  and  clandestine  as  this  trade  has  been  declared  by  parliament  to  be,  under 
such  aggravated  circumstances  of  fraud  and  collusion,  in  the  manner  of  carrying  it  on, 
as  are  described  in  this  special  verdict,  and  which  it  might  have  been  reasonal)ly 
supposed  no  man  who  had  a  regard  for  his  reputation  as  a  merchant,  or  had  any  sense 
of  truth  and  private  honour,  would  have  suflFered  to  have  stood  against  him  upon  the 
pidilic  records  of  one  of  the  King's  supreme  Courts  of  justice.  Let  this  judgment 
be  affirmed. 

Judgment  affirmed. 

In    this   Term  Baker  John  Sellon  of  the  Inner  Temple,  Esq.  was  called  to  the 
honourable  degree  of  Serjeant  at  Law,  and  gave  rings  wiih  this  motto, 

"Respice  quid  moneant  Leges." 
The  end  of  Easter  Term. 


[281]     Cases  Argued  and  Determined  in  the  Court   of   Common    Pleas, 
IN  Trinity  Term,  in  the  Thirty-Eighth  Year  of  the  Keign  of  George  III. 

Webb  v.  Herne  and  Another,  Sheriff  of  Middlesex.     June  15th,  1798. 

In  escape  against  the  sheriff,  if  the  Plaintiflf  aver  in  his  declaration,  that  J.  S.  was 
arrested  "under  a  writ  indorsed  for  bail  by  virtue  of  an  affidavit  now  on  record" 
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he  must  produce  the  affidavit  in  evidence,  though  the  latter  part  of  the  averment 
was  unnecessary  (ay. 

Escape  against  the  sheriff.  The  Plaintiff  in  his  declaration  stated  that  J.  S.  was 
arrested  "under  a  writ  indorsed  for  bail,  by  virtue  of  an  affidavit  now  on  record,"  and 
gave  the  sheriff  notice  to  produce  the  writ,  which  not  having  been  complied  with,  he 
called  the  attorney,  who  at  the  trial  proved  from  an  entry  in  his  book  that  such  a  writ 
had  been  issued.  Though  this  was  not  the  next  best  evidence,  no  objection  was  taken 
on  that  head ;  but  it  was  contended  for  the  Defendant,  that  the  words  "  by  virtue  of 
an  affidavit  now  on  record  "  being  a  substantive  allegation,  must  be  proved ;  and  the 
Plaintiff  not  being  able  to  produce  the  affidavit.  Eyre  Ch.  J.,  before  whom  the  cause 
Was  tried,  nonsuited  him. 

Shepherd  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  the  nonsuit,  and  contended 
that  it  was  not  necessary  to  produce  the  affidavit,  for  had  the  sheriff  enabled  the 
Plaintiff  to  shew  the  writ  itself,  it  would  have  sufficiently  appeared  that  it  was  indorsed 
for  bail. 

[282]  BuLLER  J.  I  remember  a  ease  in  Lord  Mansfield's  time  where  it  was 
held  unnecessary  to  produce  the  affidavit,  but  the  declaration  there  differed  from  the 
present  one,  since  it  only  stated  generally  that  a  writ  was  sued  out  "  indorsed  for 
bail  £ "  (a)2. 

Eyre  Ch.  J.  If  I  had  understood  this  to  have  been  such  a  case,  I  should  have 
left  the  evidence  to  the  jury  :  but  it  appeared  to  me  that  there  was  a  substantive 
allegation  of  the  existence  of  an  affidavit,  which  must  be  proved. 

Shepherd  took  nothing  by  his  motion  (6). 

Parkin  v.  Radcliffe.    June  15th,  1798. 

It  seems  that  a  custom  for  the  homage  to  assess  a  compensation  in  lieu  of  a  heriot,  to 
be  paid  by  an  incoming  copyholder  on  surrender  or  alienation,  is  not  good.  If  the 
lord  set  up  a  custom  to  have  the  best  live  or  dead  chattel  as  a  heriot,  quwre  if 
the  tenant  can  modify  that  custom  by  pleading  another,  that  the  homage  shall 
assess  a  compensation  in  lieu  of  the  heriot  {afl 

Replevin  of  a  cow. 

Avowries.  1st,  For  that  the  said  cow  at  the  time  of  taking  the  same,  was  the 
property  of  the  Defendant.  ■2d,  For  that  the  place  in  which,  &c.  was  a  parcel  of  a 
certain  tenement  situate  in  the  township  and  manor  of  Marsden,  and  held  of  that 
manor,  of  which  manor  the  Defendant  at  the  time  of  the  taking  was  lord,  and  because 
a  heriot,  that  is  to  say,  the  best  beast  of  the  Plaintiff  was  due,  and  not  delivered  to 
the  Defendant  for  the  said  tenement,  the  Defendant  well  avowed,  &c.  3d,  For  that 
the  place  in  which,  &c.  was  parcel  of  a  certain  customary  tenement  situate  in  the 
township  and  manor  of  Marsden,  within  which  manor  from  time  whereof,  &c.  there 
had  been  divers  customary  tenements  demised  and  demiseable  by  copy  of  the  Court 
Rolls  of  the  manor  by  the  lord  of  the  manor  and  his  steward  for  the  time  being,  to 
any  persons  willing  to  take  the  same  in  fee-simple,  or  otherwise  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor,  and  that  within  the  manor,  there  was,  and  for 
all  the  time  aforesaid  had  been  a  certain  ancient  and  laudable  custom  used  and 
approved  of,  that  is  to  say,  that  the  lord  of  the  manor  for  the  time  being  from  time 
whereof,  &c.  had  been  used  and  accustomed  to  take  and  have  upon  the  admission  of 
every  customary  tenant  of  the  manor  to  every  such  customary  tenement  to  which 
such  tenant  had  been  admitted,  upon  the  surrender  or  alienation  of  any  former  tenant 
of  such  customary  tenement,  the  best  chattel,  [283]  alive  or  dead,  of  such  tenant  so 
admitted  as  aforesaid,  upon  such  surrender  or  alienation,  after  such  his  admission 
to  the  same  tenement,  for  and  in  the  name  of  a  heriot  for  such  customary  tenement : 
that  the  tenement  of  which  the  place  in  which,  &c.  was  parcel,  was  from  time  whereof, 

(ay  S.  C.  2  Esp.  Rep.  671.     Arundell  v.  IFhUe,  14  East,  216,  224. 

(ay  See  Croke  v.  Bowling,  E.  22  G.  3,  Bull.  N.  P.  14,  last  ed.  and  Rogers  v.  Ilscombe, 
Taunton,  Lent  Ass.  1785,  Esp.  N.  P.  535. 

(h)  See  Savage  v.  Smith,  2  Bl.   1101.     Bristow  v.  Wright,  Doug.  665,  3d  ed.  also 
what  is  said  by  Buller  J.  in  The  King  v.  Holt,  5  T.  R.  446,  and  Peppin  v.  Solomons, 
5  T.  R.  497. 
•      (ay  S.  C.  post,  393. 
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&c.  parcel  of  the  said  manor  and  a  customary  tenement ;  that  the  Defendant  was  lord  of 
the  manor;  that  in  1786  one  J.  H.  had  been  admitted  tenant  of  the  saiil  customary 
tenement;  that  in  1792  J.  II.  surreiulereii  into  the  hands  of  the  Defendant  to  the  use 
of  the  Plaintiff  and  his  heirs;  that  the  Plaintiff  was  admitted,  and  entered,  and  was 
still  seised  thereof ;  and  because  at  the  time  when  he  was  so  admitted,  and  from  thence 
until  and  at  the  said  time  when,  itc.  he  was  possessed  of  the  said  cow  as  of  his  own 
proper  cow,  the  Defendant  well  avowed  the  taking  the  said  cow  as  the  best  living 
chattel  at  the  time  of  the  Plaintift''s  admission,  for  and  in  the  name  of  a  heriot :  and 
this,  itc.  wherefore,  &c.  4th,  The  same  as  the  last,  oidy  stating  the  custom  for  the 
landlord  to  lake  "  the  best  boast,"  instead  of  "  the  best  chattel  alive  or  dead." 

Pleas  in  bar.  1st,  Issue  on  the  first  avowry.  2d,  That  the  heriot  was  not  due  as 
alleged  in  the  second  avowry,  and  issue  thereon.  3d,  Traverse  of  the  custom  in  the 
third  avowry.  4th,  Traverse  of  the  custom  in  the  last  avowry.  5lh,  That  in  the 
said  manor  in  the  third  avowry  mentioned  there  had  been  from  time  whereof,  &c.  a 
certain  other  ancient  and  laudable  custom  used  and  approved  within  the  same,  that  is 
to  say,  that  at  the  Court  Baron  of  the  lord  of  the  said  manor  for  the  time  being,  held 
in  and  for  the  said  manor,  the  homage  of  the  said  Court  Baron  from  time  whereof, 
&c.  had  been  used  and  accustomed  to  assess  upon  their  oaths  a  reasonable  sum  of 
money  to  be  paid  upon  the  admission  of  ever}'  customary  tenant,  to  any  customary 
tenement  to  which  such  tenant  had  been  admitted,  upon  the  surrender  or  alienation 
of  any  former  tenant,  after  such  his  admission,  in  lieu  of  such  heriot  by  the  said 
custom  in  the  said  avowry  claimed,  and  which  same  sura  of  money  so  assessed  ought 
to  be  paid  to  the  lord  of  the  manor  by  such  customary  tenant,  and  ought  to  be  accepted 
by  such  lord  in  lieu  of  such  heriot  by  the  said  custom  in  the  said  avowry  claimed. 
6th,  To  the  last  avowry  the  same  custom  as  in  the  preceding  plea.  7th,  To  the  third 
avowry,  that  within  the  said  manor  there  was  another  custom  that  every  customary 
tenant  upon  his  admission  should  pay  to  the  lord,  in  lieu  of  such  heriot  by  the  said 
avowry  claimed,  such  reasonable  sum  of  money  as  [284]  should  be  agreed  upon 
between  such  lord  and  customary  tenant ;  and  if  they  should  disagieo  about  the  same, 
then  such  reasonable  sum  as  should  be  assessed  by  the  Court  Baron  at  the  homage  ; 
and  that  when  the  said  sum  of  money  so  agreed  upoti  or  assessed  had  remained 
unpaid  after  reasonable  reijuest  and  demand,  the  lord  of  the  manor  for  the  time  being, 
from  time  whereof,  ifeo.  had  been  used  and  accustomed  to  take  a  reasonable  distress 
for  the  same.     8th,  The  same  plea  to  the  last  avowry. 

Keplicatiou  tendering  issue  on  the  traverses  in  the  third  and  fourth  pleas,  and 
demurring  to  the  fifth,  sixth,  seventh,  and  eighth. 

Rejoinder  joining  in  issue  and  demurrer. 

Cockell  Serjt.  in  support  of  the  demurrer.  1st,  The  customs  stated  in  the  pleas 
in  bar  are  unreasonable  and  uncertain,  and  therefore  bad.  There  is  no  criterion  shewn 
by  which  the  homage  may  judge  how  to  assess  a  compensation  for  the  heriot,  whereas 
some  rule  ought  to  appear  by  which  the  rights  of  the  lord  and  the  tenant  may  be 
preserved.  There  is  a  case  mentioned  in  Noy,  2,  by  the  name  of  The  Yelmester  Custom, 
reported  in  Noy,  3,  by  the  name  of  Crahb  v.  Bales,  and  recognized  in  1  Rolle,  48,  under 
the  name  of  Crahb  v.  Bevis,  where  a  custom  that  a  copyholder  for  life  might  nominate 
one  or  two  that  should  have  the  copyhold  lands  after  his  death  for  a  tine  to  be  assessed 
by  the  homage,  if  they  could  agree  with  the  lord,  was  adjudged  to  be  good.  But 
this  seems  to  be  answered  by  Bill's  case,  4  licon.  238,  where  the  same  custom  was 
held  good,  only  with  this  qualification,  viz.  that  the  sura  assessed  should  not  be 
"lesser  than  had  used  to  be  paid  where  the  lord  would  assess  a  reasonable  fine." 
2dly,  Supposing  the  customs  to  be  good,  yet  as  it  is  admitted  on  the  j)leadiiigs  that 
the  lord  has  a  right  to  the  heriot,  though  subject  to  a  compensation  to  be  assessed 
by  the  homage,  it  should  have  been  stated  either  that  some  compensation  had  been 
assessed,  or  that  some  step  towards  an  assessment  had  been  taken. 

Clayton  Serjt.  contra.  We  have  a  right  to  raodify  the  custom  stated  by  the 
Defendant,  by  setting  up  another  custom  on  our  part ;  for  a  heriot  not  being  due  of 
common  right,  but  the  mere  creature  of  custom,  ought  to  be  regidated  by  custom. 
No  cases  have  been  cited  to  prove  this  custom  unreasonable  or  uncertain  ;  nor  is  the 
discretion  of  the  homage  more  arbitrary  in  this  case  than  in  all  cases  where  juries  are 
to  decide.  The  case  in  Noy  is  of  no  slight  authority,  having  been  recognized  in 
1  Rolle,  48,  and  in  Perkins  \.  Titus,  3  Mod.  134.  Certainly  the  custom  here  is  not 
[285]  more  unreasonable  than  that  which  was  held  good  in  JVallis's  case,  Cro.  Jac.  555, 
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As  to  the  second  point,  it  is  the  business  of  the  lord  whose  tortious  act  is  complained 
of,  to  set  out  what  is  necessary  to  his  own  justification. 

Eyre  Ch.  J.  My  difficulty  is,  how  to  incorporate  the  two  customs.  The  landlord 
pleads  a  custom  to  have  the  best  live  or  dead  chattel  as  a  heriot ;  the  tenant  answers 
that  he  is  not  entitled  to  the  best  live  or  dead  chattel,  but  to  a  sum  of  money  by  way 
of  compensation.  This  is  pleaded  two  ways,  first,  as  a  sum  of  money  to  be  assessed 
absolutely  by  the  homage ;  secondly,  as  a  sum  to  be  agreed  upon  by  the  landlord  and 
tenant,  and  on  failure  of  an  agreement  then  to  be  assessed  by  the  homage.  Either  of 
these  pleas  is  an  absolute  denial  of  the  custom  that  the  lord  should  have  the  best  live 
or  dead  chattel.  This  compensation  is  pleaded  to  be  in  lieu  of  a  heriot ;  but  since 
it  is  stated  not  to  depend  upon  the  will  either  of  lord  or  tenant,  but  to  take  place  in 
all  cases,  it  cannot  be  in  lieu  ;  it  ought  therefore  to  have  been  stated  in  the  name  of  a 
heriot,  and  as  an  inducement  to  a  traverse.  If  the  Plaintiff  had  said,  true,  there  is 
such  a  custom,  but  if  the  tenant  prefer  to  pay  a  sum  of  money  in  lieu,  then  he  shall 
pay  such  a  sum  as  the  parties  shall  agree  upon,  that  would  have  been  a  modification 
of  the  custom,  and  the  money  would  have  come  in  lieu  of  the  original  right  of  the 
landlord,  but  here  the  original  right  is  stated  in  two  contradictory  ways  (a)'. 

BULLER  J.  I  am  not  quite  clear  that  the  customs  stated  on  these  pleas  may  not 
stand  together,  as  well  as  those  in  Kenchin  v.  Knight  (1  Bl.  49.  1  VVils.  253,  B.  R.). 
No  answer  however  has  been  given  to  the  argument  advanced  against  the  goodness 
of  the  custom  set  up  by  the  pleas  in  bar,  viz.  that  there  is  no  rule  to  direct  the  jury 
in  assessing  the  amount  of  the  compensation.     I  think  the  custom  bad. 

Heath  J.  All  the  members  of  the  homage  are  liable  to  pay  this  compensation, 
and  are  therefore  interestei.l  in  the  assessment.  Suppose  a  custom  that  the  parishioners 
of  a  certain  parish  should  assess  a  compensation  to  be  paid  to  the  rector  in  lieu  of 
tithes ;  it  would  be  void  as  unreasonable  and  uncertain.  In  the  case  in  Leonard  the 
landlord  could  never  be  injured  by  the  assessment,  and  he  might  be  put  in  a  better 
situation. 

EooKE  J.  I  have  not  the  same  difficulty  with  respect  to  the  custom.  A  heriot  is 
not  due  of  common  right  as  tithes  are,  but  is  the  mere  creature  of  custom.  The  lord 
has  no  right  but  by  cus-[286]-tora,  which  is  the  life  of  copyhold.  This  is  a  claim  of 
the  first  impression,  for  the  lord  does  not  claim  from  the  out-going  tenant,  but  from 
the  incoming  tenant,  who  is  to  have  his  best  beast  taken  from  him  :  and  yet  I  conceive 
that  it  may  be  good  and  reasonable  that  the  in-coming  tenant  should  pay  such  a  sum 
of  money  by  way  of  acknowledgment  to  the  landlord,  as  the  homage  shall  assess. 
However  I  incline  to  think  that  the  plea  in  bar  is  not  well  pleaded. 

The  Court  then  offered  a  second  argument,  which  being  declined  by  the  parties 
who  meant  to  go  to  trial  on  the  issues  joined,  the  Court  said  that  as  they  were  all 
of  opinion,  though  on  different  grounds,  that  the  demurrer  must  prevail,  they  should 
give 

Judgment  for  the  Defendant. 

Stock  v.  Mawson.    June  18th,  1798. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  composition  to  receive  8s.  in  the 
pound  in  full  discharge  of  their  debts,  and  agreed  to  release  every  thing  beyond 
that  to  the  bankrupt  and  join  in  a  petition  to  the  Chancellor,  to  supersede  the 
commission  ;  one  of  the  creditors  having  two  di.stinct  debts  due  from  the  bankrupt, 
fur  one  of  which  he  held  bills  to  the  full  amount,  received  his  dividend  of  8s.  in  the 
pound  on  both  debts,  and  then  recovered  the  full  value  of  some  of  the  bills  :  Held 
that  the  bankrupt  was  entitled  to  sue  for  the  money  so  obtained  on  the  bills  in 
an  action  for  money  had  and  received  (rt)''^. 

This  was  an  action  for  money  had  and  received.  The  circumstances  were  as  follow. 
A  commission  of  bankrupt  having  issued  against  the  Plaintiff,  and  an  assignment  of 
bis  effects  having  been  executed  under  that  commission,  the  creditors,  of  whom  the 

(a)'  Vide  Bland  v.  Moseley,  cit.  9  Rep.  58.  Spooner  v.  Day  and  Another,  Cro.  Car. 
432,  and  Murgatroid  v.  Law,  Carth.  117. 

(a)2  Vide  Thomas  v.  Courtnay,  1  B.  &  A.  1,  4.  IVatkins  v.  Flanagan,  1  Bing. 
413,  418. 
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Defeiidanl  was  one,  entered  into  a  deeil  of  composition  with  the  Plaintiff,  wherein, 
after  reciting  the  commission  and  assignment,  they  agreed  to  accept  Ss.  in  the  pound 
"upon  the  amount  of  their  respective  debts,  and  in  full  discharge  thereof,"  to  be 
secured  by  the  promissory  notes  of  three  sureties,  .and  in  consideration  thereof  "  to 
release  and  discharge  the  said  William  Stock,  his  heirs,  executors,  and  administrators, 
estate  and  effects,  of  and  from  the  debts  to  them  due  and  owing  from  him,'  and  to 
join  in  a  petition  to  supersede  the  commission.  The  deed  then  went  on  with  a  general 
release  "of  all  actions,  suits,  debts,  sums  of  money,  accounts,  reckonings,  damages, 
claims,  and  demands  whatsoever,  both  in  law  and  equity,"  and  roliM<iuishcd  and  gave 
up  to  the  Plaintiff,  his  executors,  administratois,  and  assigns,  "all  and  singular  the 
stock  in  trade,  household  goods,  plate,  china,  linen,  and  furniture,  book  debts,  and 
other  debts  and  sums  of  money  due,  owing,  or  belonging  to  him,  from  any  person  or 
persons  whomsoever,  and  all  bonds,  bills,  notes,  and  other  securities  for  the  same ; 
and  all  other  the  estate  and  effects  whatsoever  of  the  said  ^Villiam  Stock,  whereof  or 
wherein  he  the  said  William  Stock,  or  any  person  or  persons  in  trust  for  him  or  for 
bis  use,  was  or  were  seised  or  possessed  or  interested  on  the  day  of  the  date  and 
issuing  forth  of  [287]  the  said  commission,  and  on  any  day  since,  and  all  benefit  and 
advantage  whatsoever  to  be  made,  had,  or  derived  thereby  or  therefrom."  At  the 
time  when  this  deed  was  executed  the  Plaintiff  was  indebted  to  the  Defendant  in  two 
different  sums  of  money  on  two  different  accounts,  viz.  11131.  19s.  5d.  and  1 1071.  5s. 
5d.,  for  securing  the  latter  of  which  he  had  given  the  Defendant  bills  to  the  full 
amount.  The  whole  2211.  4s.  lOd.  was  proved,  and  a  dividend  of  Ss.  in  the  pound 
received  by  the  Defendant  on  that  sura  :  after  which  he  called  upon  the  acceptors  of 
the  bills  and  obtained  on  one  of  them  20s.  in  the  pound  and  different  sums  upon  the 
others,  considering  himself  indeed  as  a  trustee  for  the  Plaintiff,  to  the  amount  of  all 
which  he  received  above  12s.  in  the  pound  on  any  of  the  bilh,  but  retaining  that  sum 
for  which  the  present  action  was  brought. 

The  cause  was  tried  before  Kooke  J.  at  the  Guildhall  sittings  after  Easter  term, 
when  a  verdict  was  found  for  the  Plaintiff'  for  1161.  A  rule  having  been  obtained  on 
a  former  day  to  shew  cause  why  this  verdict  should  not  be  set  aside  and  a  new 
trial  had, 

Le  Blanc  and  Shepherd  Serjt.  now  shewed  cause.  This  question  will  depend  on 
the  construction  of  the  deed.  It  will  be  contended  that  the  deed  being  substituted  in 
the  place  of  a  commission  of  bankruptcy,  the  parties  must  stand  in  the  same  situation 
under  the  former,  as  they  would  have  done  under  the  latter ;  whereas  the  rules  which 
apply  to  an  adverse  proceeding  under  a  commission,  cannot  be  any  guide  to  the  court 
in  construing  the  terras  of  a  deed  executed  between  the  parties.  The  commission  was 
done  away,  and  the  parties  were  placed  in  a  new  situation  ;  since  the  creditors  obtained 
the  security  of  three  solvent  persons  for  a  certain  definite  sum  ;  a  security  which  they 
could  not  have  had  under  the  commission.  The  bills  in  question  were  either  accommoda- 
tion bills,  or  drawn  for  value  in  the  bands  of  the  acceptors,  in  either  of  which  cases 
the  Defendant  has  violated  his  agreement  to  leave  the  Plaintiff  in  full  possession  of 
his  estate.  If  they  were  accommodation  bills,  a  debt  has  been  created  against  the 
estate  of  the  Plaintiff,  which  would  not  have  existed  if  the  acceptors  had  not  been 
called  upon,  and  if  on  the  other  hand  they  were  drawn  for  value,  payment  of  those 
bills  by  the  acceptors  is  a  discharge  of  a  debt  which  they  owed  to  the  Plaintiff's  estate. 
Besides  the  Defendant  has  committed  a  fraud  on  the  other  creditors,  who  expected 
to  be  put  upon  an  equal  footing  with  him,  and  who  perhaps  might  not  have  [288] 
executed  the  deed  if  they  had  supposed  that  ho  was  to  receive  twenty  shillings  in  the 
pound  on  any  of  bis  debts. 

Adair  and  Palmer  Serjts.  in  support  of  the  rule.  It  is  clear  that  under  the  bank- 
rupt laws,  the  great  object  of  which  is  to  establish  an  equal  division  among  the  creditors, 
the  Defendant  would  be  allowed  to  retain  what  he  has  received  to  the  amount  of  20s. 
in  the  pound  ;  Ex  parte  JVildman,  1  Atk.  109 :  now  the  deed  in  question  being 
substituted  in  their  place,  he  ought  to  be  entitled  to  the  same  advantage.  The  object 
of  this  deed  is  the  mutual  benefit  of  the  creditors  and  the  insolvent;  the  latter  is 
instantly  put  in  the  situation  which  he  might  hope  to  attain,  after  a  long  delay, 
under  the  bankrupt  laws ;  the  former  have  the  payment  of  a  certain  sum  secured  to 
them,  in  consideration  of  which  they  agree  to  release  all  demands  upon  the  bankrupt, 
though  not  on  any  other  persons.  Indeed,  should  the  estate  of  the  insolvent  produce 
more  than  8s.  in  the  pound,  still  the  creditors  bar  themselves  by  this  deed,  from 


1  BOS.  &  PrrL  289.  STOCK   V.  MAWSON  909 

claiming  any  further  sura  out  of  that  estate.  This  question  depends  upon  two  clauses 
in  the  deed,  viz.  that  of  release  and  that  of  restitution  ;  now  release  to  the  drawer  is 
no  release  to  the  acceptor,  who  by  his  acceptance  of  the  bill  has  made  himself  the 
original  debtor ;  Dingiuall  v.  Dunster,  Doug.  247  :  and  by  the  clause  of  restitution 
nothing  could  be  restored  to  the  bankrupt  but  what  he  had  lost  by  the  transfer  to  the 
assignees,  of  which  the  securities  in  the  hands  of  the  Defendant  were  no  part. 
Admitting,  however,  the  acceptor  to  have  been  discharged,  the  money  in  question  has 
been  received  by  the  Defendant  to  his  use,  and  not  to  that  of  the  Plaintiff. 

Eyre  Ch.  J.  The  only  difficulty  in  my  mind  is,  whether  Stock  has  a  right  to 
bring  this  action  for  money  had  and  received  to  his  use.  I  am  inclined  to  think,  that 
on  the  true  construction  of  the  deed  of  composition,  it  must  be  considered  as  a  discharge 
of  every  body  ;  the  consequence  of  which  is,  that  the  acceptors  of  the  bills  who  have 
been  called  upon,  have  paid  the  money  in  their  own  wrong,  and  ought  to  recover  it 
back.  A  solution  of  this  difficulty  was  attempted  by  my  brother  Le  Blanc  in  arguing 
on  the  relation  between  the  acceptor  and  the  drawer.  If  the  bills  were  accommodation 
bills,  the  acceptor  would  have  a  right  to  call  on  the  drawer ;  it  seems,  therefore,  that 
the  money  received  by  the  Defendant  was  in  fact  part  of  the  estate  of  the  Plaintiff, 
and  ought  under  the  deed  to  be  returned  to  him  in  order  to  enable  him  to  satisfy  the 
acceptor  :  if  the  bills  were  [289]  not  accommodation  bills,  the  money  received  by  the 
Defendant  was  more  immediately  the  estate  of  Stock,  because  he  has  so  much  less  in 
the  acceptors  hands  in  consequence  of  the  transaction.  This  case  has  been  argued  on 
an  analogy  which  does  not  in  fact  exist,  viz.  between  the  effect  of  this  deed,  and  the 
proceedings  under  a  commission  of  bankruptcy,  though  a  commission  happened  to  be 
the  foundation  of  the  agreement.  A  commission  is  a  transaction  between  creditors 
only,  the  estate  of  the  bankrupt  is  completely  taken  out  of  him,  and  he  has  no  interest 
but  in  the  actual  surplus  of  that  estate  after  all  debts  paid  :  here,  on  the  other  hand, 
the  insolvent  had  an  interest  in  every  thing  beyond  Ss.  in  the  pound.  It  is  on  the 
ground  of  uncertainty  that  the  rule  has  been  allowed  to  prevail,  that  a  bill  holder  may 
prove  against  every  body  who  is  a  party  to  the  bill,  for  until  the  dividends  are 
ascertained,  it  is  impossible  to  know  what  satisfaction  he  will  have.  But  here  a  certain 
liquidated  sum  is  given,  and  the  creditor  thinks  it  for  his  interest  to  consider  the 
whole  as  the  debt  of  the  drawer,  and  to  accept  8s.  in  the  pound  as  a  satisfaction  :  this 
is  the  substance  of  the  instrument ;  by  this  the  debt  is  discharged  and  gone,  and  the 
effects  are  absolutely  released.  Suppose  that  the  Plaintiff  had  paid  20s.  in  the  pound, 
there  can  be  no  doubt,  but  that  he  would  have  become  the  purchaser  of  the  bills,  and 
would  be  entitled  to  take  them  out  of  the  hands  of  the  holder  and  use  them  according 
to  the  relation  in  which  he  might  stand  to  the  acceptor.  If  it  be  so  on  payment  of 
20s.  in  the  pound,  can  we  distinguish  the  present  case  from  that?  The  creditor  has 
thought  fit  to  accept  8s.  in  the  pound  in  lieu  of  20s.,  and  though  this  could  not  be 
pleaded  on  a  parol  agreement,  yet  on  a  deed  it  may,  and  the  discharge  is  as  effectual 
as  if  20s.  in  money  had  been  paid.  I  am  therefore  of  opinion  that  this  case  has  been 
argued  on  the  ground  of  an  analogy  which  does  not  exist,  and  admitting  every  thing 
advanced  to  be  true  with  respect  to  the  rule  where  debts  are  to  be  proved  under 
different  commissions,  yet  even  there  if  a  party  has  proved  his  debt  under  one  com- 
mission, and  taken  a  dividend,  he  cannot  prove  the  whole  debt  under  another.  The 
business  is  generally  managed  by  not  taking  a  dividend  under  any  commission  till  the 
debt  has  been  proved  under  all,  and  there  is  no  possibility  of  setting  the  matter  right, 
but  by  calling  the  parties  to  an  account.  Here  the  debt  is  not  only  reduced  to  8s.  in 
the  pound,  but  actually  discharged,  so  as  to  entitle  the  Plaintiff  to  stand  in  the  [290] 
place  of  the  Defendant.  The  difficulty  however  recurs  whether  it  does  not  lie  with 
the  acceptor  to  bring  this  action,  and  whether  the  money  in  dispute  must  not  be  con- 
sidered as  his  :  if  my  Brothers  can  satisfy  me  on  this  point,  I  shall  have  no  hesitation 
on  the  rest  of  the  case. 

BuLLER  J.  The  nature  of  the  contract  and  deed  on  which  this  question  arises 
decides  the  case.  Stock  was  indebted  to  several  persons  :  the  creditors  sued  out  a 
commission,  but  for  the  purpose  of  avoiding  expence,  and  getting  as  great  a  satisfaction 
as  possible,  they  came  to  an  agreement  that  Stock  should  provide  security  for  Ss.  in 
the  pound,  and  that  they  would  give  up  the  remainder  of  their  debts  and  make  him  a 
new  man.  If  there  was  any  sort  of  surprise  by  one  creditor  upon  another,  it  is  no 
new  case  to  say  that  it  was  a  fraud  :  one  creditor  is  induced  by  another,  to  come  into 
the  composition,  and  they  all  agree  by  deed  to  take  an  equal  dividend  ;  now  this  is 
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not  effected  by  one  of  thera  reservinj;  a  secret  advantage.  It  is  said  that  the  Defen- 
dant has  not  taken  more  than  8s.  in  the  pound  out  of  Stock's  effects,  but  I  say  that 
he  does  get  the  surplus  out  of  Stock's  effects.  These  were  part  of  the  bills  which  by 
agreement  the  Defendant  was  to  restore,  they  came  into  his  hands  from  Stock,  and 
were  to  be  delivered  back  to  him,  on  payment  of  8s.  in  the  pound.  By  the  mode  of 
stating  this  account,  the  Defendant  decides  against  himself ;  to  give  a  foundation  for 
the  argument,  he  should  have  pursued  this  method  :  he  should  have  said,  I  have 
11131.  I9s.  M.  due  to  me  on  one  account,  and  11071.  .5s.  5d.  on  another;  he  should 
not  have  addeii  the  two  together,  but  should  have  claimed  a  divideml  on  the  former 
sum  only,  and  have  treated  the  latter  as  a  debt  satisfied  by  the  bills  which  he  held 
in  his  hands  ;  by  not  doing  this  he  has  committed  a  fraud  on  the  rest  of  the  creditors, 
who  expected  to  be  put  on  an  equal  fooling  with  him,  and  had  a  right  to  know  his 
situation.  Whether  an  agreement  by  parol  to  accept  a  smaller  sum  in  satisfaction  of 
a  larger  can  be  pleaded  or  not,  I  do  not  know  :  it  was  formerly  considered  that  it  could 
not,  and  was  so  decided  in  Coke  (a).  I  think  however  that  there  are  some  late  cases 
to  the  contrary,  and  one  in  particular  in  Lord  Mansfield's  time,  who  said,  that  if  a 
party  chose  to  take  a  smaller  sum,  why  should  he  not  do  it?  There  may  be  circum- 
stances under  [291]  which  such  an  agreement  might  not  only  be  fair  but  advantageous  ; 
it  may  be  of  more  importance  to  a  man  to  take  10s.  to-day  than  20s.  to-morrow.  If 
we  look  to  the  deed  it  is  impossible  to  say  that  the  word  "bills"  in  the  deed  does  not 
extend  to  the  bills  in  this  case.  What  other  bills  are  there?  Supposing  (as  we  must) 
that  these  bills  were  drawn  for  value,  until  the  acceptors  pay  them  they  are  indebted 
to  the  drawer  to  their  amount,  and  if  Stock  pays  Ss.  in  the  pound  in  satisfaction  of 
his  debt,  is  he  not  to  have  the  bills  in  order  to  recover  from  the  acceptors'!  If  indeed 
they  were  accommodation  bills  oidy,  then  unless  they  are  to  be  delivered  up  to  the 
Plaintiff,  the  acceptors  will  be  bound  to  pay,  and  will  have  an  action  against  Stock, 
who  will  thus  be  called  upon  for  more  than  8s.  in  the  pound.  Whichever  way  the  case 
be  stated,  the  Defendant  has  received  more  than  8s.  in  the  pomid. 

Heath  J.  I  am  of  the  same  opinion,  and  shall  bottom  myself  on  the  clear 
intention  of  the  parties.  There  were  three  descriptions  of  persons  parties  to  the 
transaction,  viz.  the  debtor,  the  creditors,  and  the  sureties  ;  and  it  was  agreed  that 
the  creditors  should  take  8s.  in  the  pound  in  discharge  of  all  debts.  Now  in  order  to 
induce  the  sureties  to  guaiantee  the  payment  of  the  8s.  in  the  poinid  it  was  necessary 
to  take  an  account  of  the  Plaintiff's  property  ;  in  taking  which  account  the}'  must 
have  considered  what  was  in  the  hands  of  the  acceptors  of  the  bills.  If  the  acceptors 
were  intended  to  hold  the  money  subject  to  further  demand.",  the  sureties  wouhl  not 
have  guaranteed  to  that  extent.  It  is  said  that  the  Defendant  has  oidy  pursued  his 
remedy  against  third  persons;  but  in  my  opinion  he  has  taken  a  double  remedy 
against  the  estate  of  Stock  ;  1st,  against  his  effects  in  his  own  hands,  and  2  lly,  against 
his  effects  in  the  hands  of  the  acceptors.  My  Lord's  observations  have  satisfied  me 
that  there  is  no  analogy  between  this  case  and  the  proceedings  under  a  commission  of 
bankruptcy.  But  a  question  has  been  made  whether  this  action  will  lie  for  money 
had  and  received  to  the  use  of  the  Plaintiff.  Now  what  is  a  bill  of  exchange?  It  is 
nothing  but  an  order  on  the  drawee  to  pay  so  much  out  of  the  effects  of  the  drawer 
in  his  hands,  and  the  acceptance  is  evidence  in  law  that  the  acceptor  has  such  effects, 
if  therefore  a  person  receives  any  thing  out  of  those  effects,  he  receives  what  belongs 
to  the  drawer  who  may  recover  it  in  this  form  of  action. 

KOOKE  J.     I  am  of  the  same  opinion. 

Postea  to  the  Plaintiff. 

[292]    Fisher  v.  M'Namara.    June  18th,  1798. 

A  prisoner  after  judgment  against  him  may,  notwithstanding  the  allowance  of  a 
writ  of  error,  be  charged  in  execution. 

The  Plaintiff  in  this  case  was  proceeding  after  the  allowance  of  a  writ  of  error  to 
charge  the  Defendant,  then  in  custody  on  mesne  process,  in  execution. 

(a)  PinneVs  case,  5  Co.  117,  where  it  was  held  that  payment  of  a  lesser  sura  at  the 
time  and  place  mentioned  in  the  condition  cannot  be  a  satisfaction  for  a  greater  ;  but 
if  paid  before  the  day  or  at  another  place  it  may.  Vide  also  Cumher  v.  Wane, 
Str.  426. 
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This  was  opposed  by  Marshall  Serjt. 

But  the  Court  said  that  if  the  Defendant  were  not  charged  in  execution  she  would 
be  supersedeable  (a)',  and  that  the  Plaintiff  therefore  was  only  doing  that  which  for 
his  own  security  he  was  obliged  to  do. 

FuLHAM  V.  Bagshaw.     June  18th,  1798. 

The  Court  will  not  allow  a  Plaintiff  to  sign  judgment  because  the  Defendant  refuses 
to  pay  for  half  the  paper  books  delivered  to  the  Judges ;  this  case  being  within  the 
rule.     Hil.  3.3  Geo.  3. 

Marshall  Serjt.  opposed  the  arguing  a  demurrer  in  this  case,  on  the  ground  that 
the  Defendant's  attorney  had  refused  to  pay  for  two  of  the  paper  books  delivered  to 
the  Judges  according  to  the  rule  of  Court.     Mich.  6  G.  2,  Imp.  C.  B.  3.52,  ed.  4. 

The  Court  at  first  doubted,  but  upon  inquiry  finding  that  the  Court  of  King's 
Bench  {aY  had  considered  a  subsequent  rule  (i)  (which  had  also  been  adopted  in  this 
court)  ordering  that  no  judgment  should  be  signed  for  non-payment  of  issue  money, 
as  controlling  the  former  rule,  said  they  should  follow  the  same  construction,  and 
held  the  money  to  be  paid  for  the  paper  books  as  coming  within  that  rule,  and  there- 
fore refused  to  allow  judgment  to  be  signed  without  argument. 

Shepherd  Serjt.  contra. 

[293]     Quick  &  Ux.  v.  Sik  W.  Staine.s  Knt.  Sheriff.     June  18th,  1798. 

If  an  executrix  use  the  goods  of  her  testator  as  her  own,  and  afterwards  marry,  and 
then  treat  them  as  the  goods  of  her  husband,  she  shall  not  be  allowed  to  object  to 
their  being  taken  in  execution  for  her  husband's  debt  (a)^. 

This  was  an  action  of  trover  for  household  goods  brought  by  the  husband  and  wife 
in  right  of  the  wife  as  executrix  of  her  former  husband  M'Pherson,  under  the  following 
circumstances :  M'Pherson  died  about  nine  months  previous  to  the  action  being 
brought,  having  made  his  widow  his  executrix,  who  continued  in  possession  of  his 
goods,  and  about  three  months  after  his  death  married  the  Plaintiff  Quick.  During 
those  three  months  she  used  the  goods  as  her  own,  and  after  her  marriage  with  Quick 
the  goods  were  treated  by  them  both  as  his.  The  Defendant  having  taken  these 
goods  in  execution  at  the  suit  of  a  person  who  was  a  creditor  both  of  M'Pherson  and 
of  Quick,  but  who  claimed  them  upon  the  present  occasion  to  satisfy  the  debt  of  the 
latter,  received  notice  from  the  Plaintiffs  that  the  effects  which  he  had  taken  were 
the  unadministered  goods  of  M'Pherson. 

Eyre  Ch.  J.,  before  whom  the  cause  was  tried  at  the  Westminster  sittings  after 
Easter  term,  being  of  opinion  that  a  devastavit  had  been  committed  on  the  part  of 
the  executrix,  by  putting  the  effects  of  M'Pherson  into  the  hands  of  her  second 
husband,  directed  a  nonsuit  against  the  Plaintiffs,  with  liberty  to  move  to  set  it  aside 
and  enter  a  verdict  in  their  favour.  Accordingly  a  rule  nisi  for  that  purpose  having 
been  obtained  on  a  former  day. 

Shepherd  Serjt.  now  shewed  cause.  It  cannot  be  denied  that  the  executrix  has 
such  a  property  in  the  goods  of  her  testator  as  to  enable  her  to  sell  and  make  a  good 
title,  though  she  may  render  herself  liable  for  a  devastavit.  Now  the  executrix  in 
this  case  having  first  treated  the  goods  as  her  own,  and  the  Plaintiff  Quick  having 
since  her  marriage  with  him  treated  them  as  his,  is  sufficient  to  shew  that  she  had 
given  them  up  to  him,  which  must  have  the  same  effect  as  if  she  had  sold  them.  If 
by  her  conduct  she  did  not  make  these  goods  her  own,  what  period  of  time  can  be 

(a)'  But  a  Plaintiff  may  shew  for  cause  against  a  supersedeas  issuing,  that  the 
Defendant  has  sued  out  a  writ  of  error  before  the  end  of  the  two  terras  limited  by 
the  practice  of  the  Court,  2  Wils.  380,  Garrett  v.  MentaU,  C.  B.  R.  H.  26  Geo.  3. 

(a)-  Fuller  v.  Osborne,  6  T.  R.  477. 

\b)  Hil.  3.3  Geo.  3.  It  is  ordered,  that  after  the  first  day  of  next  term  no  judg- 
ment shall  be  signed  for  non-payment  of  issue  money,  but  that  the  issue  money  shall 
remain  to  be  taxed  as  part  of  the  costs  in  the  cause. 

(af  And  see  Bouerman  v.  Radenius,  2  Esp.  Rep.  651. 
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stilted  ai  which  the  effects  of  a  testator  in  the  bands  of  an  executor  are  to  be  con- 
sidered as  converted  to  the  use  of  the  executor?  In  Fan  v.  Newman,  4  T.  R.  621, 
the  Court  seemed  to  consider  that  if  any  thing  had  been  done  by  the  executor  to 
raise  such  a  presumption  the  goods  might  be  considered  as  his  own  :  and  Lord  Kenyon 
was  of  opinion,  that  till  the  contrary  be  shewn  the  goods  must  be  considered  as  the 
proper!}'  of  him  in  whose  bands  they  are  found.  Here  perhaps  it  may  be  contended, 
that  a  chiim  is  made  by  the  [294]  exccutiix,  but  it  must  be  remembered  that  she 
claims  against  her  own  acts. 

Le  Blanc  and  Clayton  Serjts.  in  support  of  the  rule.  An  executor  does  not  take 
an  absolute  property  in  the  goods  of  his  testator,  but  such  an  one  only  as  will  enable 
him  to  fulfil  the  duties  of  his  office.  In  this  case  M'Phorsoii  died,  leaving  his  widow 
in  possession  of  his  goods  in  that  house  in  which  they  had  lived  :  she  never  removed 
them,  but  they  continued  in  the  same  house  until  and  after  her  intermarriage  with 
another  person.  At  what  period  then  did  she  take  possession  of  the  goods  as  her 
own?  An  executor  may  convey  to  another  the  goods  of  his  testator  for  money,  and 
inasmuch  as  third  persons  cannot  know  in  what  manner  that  money  is  applie<l, 
creditors  cannot  follow  the  goods.  But  an  executor  cannot  devise  the  goods  of  his 
testator,  nor  are  they  forfeited  by  his  attainder,  nor  are  they  liable  to  the  bankrupt 
laws.  Howard  v.  Jemmet,  3  Burr.  1369.  If  an  executor  pay  the  debts  of  his  testator 
to  the  amount  of  the  value  of  the  goods,  he  continues  in  possession  of  them  as  bec;)raing 
the  purchaser.  The  old  form  of  the  action  of  trespass  by  an  executor  against  a  person 
who  takes  the  goods  of  the  testator,  shews  the  law  ;  for  the  gravamen  is  "  the  delaying 
of  the  execution  of  the  will,"  F.  N.  B.  87,  E.  In  liuUer  v.  Punter,  Cro.  Eliz.  291,  a 
term  in  the  hands  of  the  husband  in  right  of  his  wife  as  administratrix,  was  held  not 
to  be  extendible  for  his  debt,  though  it  had  continued  in  his  hands  and  had  never 
been  granted  ;  and  in  Farr  v.  Newman,  though  the  alteration  of  property  was  as  great 
as  in  this  case,  yet  it  was  held  that  the  goods  were  not  liable  for  the  husband's  debt. 
Indeed  it  would  be  hard  if  the  act  of  marriage  alone  were  to  make  the  executrix 
liable  to  a  devastavit.  It  was  said  by  the  Court  in  Fan  v.  Newman,  that  if  the  sheriff 
had  any  doubt  to  whom  the  goods  belonged,  he  should  have  summoned  a  jury  de 
proprietate  probanda;  and  though  it  has  been  contended  that  the  present  case  differs 
from  that,  since  that  was  an  action  between  two  creditors,  whereas  this  is  an  attempt 
by  the  executrix  to  disaffirm  her  own  acts,  yet  that  argument  is  answered  by  the 
opinion  of  Lord  Kenyon,  4  T.  R.  647,  viz.  that  it  is  too  late  to  say  that  the  possession 
of  goods  is  in  all  cases  conclusive  evidence  of  property. 

Eyre  Ch.  J.  I  was  not  aware  at  nisi  i)rius  that  the  case  of  Farr  v.  Newman  had 
been  decided  in  so  solemn  a  manner,  though  if  I  had,  it  would  have  made  no  other 
difference  than  to  make  me  wish  that  this  case  should  be  put  upon  the  record.  The 
first  ob-[295]-jection  to  the  authority  of  that  case,  as  applying  to  this,  arises  from  the 
form  of  the  action,  which  was  not  the  same  as  here  ;  and  the  second,  from  the  differ- 
ence of  the  parties.  It  is  one  thing  whether  a  creditor  shall  insist  that  an  executor 
has  been  guilty  of  a  devastavit,  and  another,  whether  the  executor  shall  take  advantage 
of  his  own  wrong,  and  justify  his  own  misconduct  by  saying  that  the  goods  are  not 
his  but  his  testator's.  The  case  of  Whale  v.  Booth  and  others,  cited  4  T.  R.  62.5,  is 
directly  in  the  teeth  of  Farr  v.  Neimnan.  I  think  however  that  this  question  may  be 
decided  on  a  principle  which  will  leave  the  latter  case  altogether  untouched,  viz.  that 
the  executrix  had  taken  the  goods  to  her  own  use.  On  that  ground  I  shall  have  no 
difficulty  in  deciding:  but  we  will  look  further  into  this  question. 

Cur.  adv.  vult. 

On  the  next  day  the  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  We  have  looked  into  the  case  of  Farr  v.  Newman  and  the  authorities 
there  cited,  and  the  Court  adheres  to  the  opinion,  that  this  nonsuit  ought  not  to  be  set 
aside.  We  proceed  on  a  ground  which  does  not  at  all  interfere  with  the  case  of  Farr 
v.  Newman ;  as  to  which  I  shall  say  nothing  either  one  way  or  the  other.  The  ground 
of  our  decision  is  that  originally  taken,  viz.  that  a  devastavit  has  been  committed  by 
the  executrix,  who  before  her  marriage  had  converted  the  goods.  I  allow  that  it  would 
be  hard  (as  it  was  argued)  if  the  mere  act  of  marriage  had  worked  a  devastavit;  and 
we  do  not  hold  that.  But  when  in  consequence  of  the  marriage  the  effects  were 
permitted  to  come  into  the  hands  of  the  husband  and  to  be  used  by  him,  then  at  least, 
if  not  before,  a  clear  devastavit  was  committed,  since  that  conduct  amounted  to  a  con- 
version of  the  goods.     We  think  that  where  the  executrix  herself  or  her  husband  have 
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converted  the  goods,  it  does  not  lie  in  the  niouth  of  either  of  them  to  say  that  they 
are  not  the  property  of  the  husband,  in  a  case  between  the  executrix  and  one  of  his 
creditors.  We  do  not  say  any  thing  with  respect  to  the  question,  as  between  creditors 
of  the  original  testator  pursuing  the  assets  with  legal  diligence,  or  the  executrix  in 
respect  of  those  assets,  and  creditors  of  the  executrix  or  the  husband  of  the  executrix, 
whether  they  shall  or  shall  not  have  a  preference  against  a  creditor  of  the  executrix. 
That  question  will  be  fit  to  be  considered  when  it  arises,  and  then  we  shall  decide  it, 
with  a  proper  respect  for  the  case  of  Fair  v.  Nexmnan  contrasted  with  the  ease  of  Whale 
V.  Booth,  4  Term  Rep.  62.5  n.  before  Lord  Mansfield,  [296]  with  the  other  cases  to  be 
found  in  the  books  upon  the  subject,  and  with  the  general  principles  of  law  relating 
to  the  goods  of  testators  and  intestates,  and  the  nature  of  a  claim  made  on  their 
representatives  in  respect  of  those  goods.  It  may  be  a  ditBcult  question,  but  it  is  not 
now  to  be  touched. 

Per  Curiam.     Rule  discharged. 

Farmer  v.  Russell  and  Another.    June  19th,  1798. 

[Referred  to,  Sykes  v.  Beadon,  1874,  11  Ch.  D.  194 ;  Gm-don  v.  Chief  Commissioner 
of  Metropolitan  Police,  [1910]  2  K.  B.  1092.] 

If  A.  receive  money  of  B.  to  the  use  of  C.  it  may  be  recovered  by  C.  in  an  action  for 
money  had  and  received,  though  the  consideration  on  which  B.  paid  it  be  illegal  (b). 
Quser.  Whether  the  case  would  be  varied  if  A.  were  a  party  to  the  contract  between 
B.  and  C.  1 

Assumpsit  against  the  defendant?,  who  were  common  carriers. 

The  first  count  in  the  declaration  was  on  a  special  agreement  not  to  deliver  the 
goods  in  question  without  receiving  the  money  for  them  ;  the  other  counts  were 
general,  among  which  was  one  for  money  had  and  received.  At  the  trial  it  was  proved 
on  the  part  of  the  Plaintiff  that  he  had  agreed  to  carry  certain  goods  called  medals, 
and  to  deliver  them  to  a  person  at  Portsmouth  ;  that  they  were  taken  by  the  carriers 
on  delivery,  the  meaning  of  which  term  is,  that  the  carriers  are  to  receive  2d.  in  the 
pound  for  commission,  and  are  not  to  deliver  the  goods  without  receiving  payment  for 
them.  It  appeared,  however,  that  these  medals  were  in  fact  counterfeit  halfpence 
sent  to  Portsmouth  for  the  purpose  of  being  distributed  among  the  sailors  :  but  no 
other  knowledge  of  the  contents  of  the  boxes  in  which  these  goods  were  packed  could 
be  brought  home  to  the  Defendants,  than  what  might  be  implied  from  the  circumstance 
of  one  of  the  boxes  having  been  accidentally  opened  in  the  presence  of  a  clerk  of  the 
Defendants,  who  saw  the  counterfeit  halfpence  (a).  The  Defendants  had  received 
money  from  the  person  at  Portsmouth,  and  had  accounted  to  the  Plaintiff  for  the 
whole  of  it  except  131.,  the  subject  of  the  present  action.  Rooke  J.,  before  whom  the 
cause  was  tried  at  the  Guildhall  sittings  after  Easter  term,  told  the  jury,  that  if  the 
counterfeit  halfpence  were  sent  as  an  imposition  on  the  public,  the  contract  between 
these  parties  was  illegal,  and  no  action  could  arise  out  of  it,  and  that  the  carriers  did 
not  seem  to  him  wholly  exempt  from  crime,  as  they  appeared  to  be  acquainted  with 
the  nature  of  the  goods.  Accordingly  a  verdict  was  found  for  the  Defendants,  with 
leave  to  move  to  set  it  aside,  and  enter  a  verdict  for  the  Plaintiffs,  if  the  Court  should 
be  of  that  opinion. 

[297]  A  rule  nisi  for  that  purpose  having  been  obtained  by  Cockell  Serjt.  on  the 
authority  of  Tenant  v.  Elliott,  ante,  p.  3. 

Adair  and  Shepherd  Serjts.  now  shewed  cause.  Admitting  that  there  was  no 
direct  evidence  to  prove  that  the  Defendants  knew  the  nature  of  the  goods  committed 
to  their  care,  still  in  legal  construction  this  was  not  money  received  to  the  use  of  the 
Plaintiff.  This  case  may  be  distinguished  from  that  of  Tenant  v.  Elliott,  as  the  contract 
was  founded  not  only  on  malum  prohibitum,  being  contrary  to  act  of  parliament, 

(b)  Vide  Lacaussade  v.  White,  7  T.  R.  53.5.  Hoivson  v.  Hancock,  8  T.  R.  575. 
Cannan  v.  Bri/ce,  3  B.  &  A,  179.  Bensley  v.  Bignold,  5  B.  &  A.  333.  Bate  v.  Cartwright, 
7  Price,  540,  542.     Nockels  v.  Crosby,  3  B.  &  C.  814,  819. 

(a)  This  fact  was  stated  in  the  report  of  Mr.  Justice  Rooke,  but  some  doubts  were 
afterwards  expressed  by  him  with  respect  to  its  having  been  proved, 
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but  also  on  tnaliini  in  se,  being  contrary  to  coramon  honesty,  and  a  fraud  on  all 
mankind  ;  whereas  the  contract  in  Tenant  v.  Elliott  was  only  made  illegal  by  positive 
law.  A  Plaintitr  must  recover  on  his  own  strength,  not  on  the  innocence  of  the 
Defendant.  If  A.  pay  money  into  the  hands  of  B.  to  be  paid  to  C.  for  the  assassina- 
tion of  a  particular  person,  or  as  the  price  of  perjury,  it  will  never  be  contended  that 
C.  can  recover  it :  it  is  not  sufficient  to  shew  that  R  ought  not  to  keep  the  money, 
but  it  must  also  be  shewn  that  C.  is  entitled  to  receive  it.  It  is  to  be  observed  that 
in  all  the  cases  where  money  paid  on  illegal  contracts  has  been  recovered  back,  the 
actions  have  been  brought  in  disaffirmance  of  the  contract,  as  in  Jcupies  v.  IVithi/, 
1  H.  Bl.  65  ;  whereas  here  the  action  is  brought  in  support  of  the  illegal  transaction. 
Neither  were  the  Plaintiffs  in  those  cases  in  pari  delicto,  whereas  hero  the  Plaintiff 
was  a  principal  in  the  fiaud.  If  this  money  had  been  paid  into  the  hands  of  a  banker 
on  a  general  account,  it  might  not  have  been  competent  to  him  to  object  to  the 
grou!ids  on  which  that  money  was  paid  :  but  in  the  present  case  the  money  was  paid 
for  the  specific  purpose  of  completing  the  illegal  contract,  and  was  received  in  the 
course  of  carrying  it  into  effect. 

Cockell  Serjt.  contra.  This  might  have  been  a  different  case  if  the  contract  had 
been  executory,  for  there  the  Defendant  would  have  stood  in  the  situation  of  a  stake- 
holder :  but  here  the  party  who  had  a  right  to  object  to  the  contract  has  affirmed  it 
by  his  own  act.  Suppose  money  to  be  paid  into  the  hands  of  the  Plaintiff's  clerk, 
for  the  Plaintiff's  use,  shall  he  be  allowed  to  say,  "this  money  was  paid  into  my  hands 
for  your  use,  but  being  the  consideration  of  an  illegal  contract,  I  shall  put  it  into  ray 
own  pocket."  The  authority  of  Tenant  v.  Elliott  is  decisive,  and  ca-inot  be  distinguished 
in  principle  from  this  case. 

Eyre  Ch.  J.  If  I  could  be  satisfied  that  the  Defendant  in  this  case  ought  to  be 
cotisidered  as  insuring  the  performance  of  an  illegal  contract,  I  should  be  of  opinion 
that  a  demand  necessarily  connected  with  an  illegal  contract,  and  tending  to  facilitate 
the  [298]  execution  of  it,  would  be  vitiated  by  that  contract;  but  my  doubt  is, 
whether  he  can  be  so  considered.  The  question  therefore  is,  whether  the  Defen- 
dant is  competent  to  state  the  transaction  with  the  party  at  Portsmouth,  and  make 
any  use  of  it?  It  seems  to  me  that  the  Plaintiff's  demand  arises  simply  out  of  the 
circumstance  of  money  being  put  into  the  Defendant's  hands  to  be  delivered  to  him. 
This  creates  an  indebitatus,  from  which  an  assumpsit  in  law  arises,  and  on  that 
an  action  on  the  case  may  be  maintained.  It  was  on  this  ground  that  the  Court 
proceeded  in  Tenant  v.  Elliott,  and  I  find  myself  under  a  difficulty  in  making  any 
distinction  between  that  case  and  the  present.  The  illicit  trading  there  was  as  much 
malum  in  se  as  the  transaction  here.  For  it  was  held  in  the  Exchequer-chamber,  in 
Camden  and  others,  v.  Anderson  (ante,  277),  that  violating  a  prohibition  of  a  species 
of  commerce  in  which  the  interest  of  the  country  was  concerned,  was  not  merely 
malum  prohibitum  but  malum  in  se,  and  I  am  well  sitisfied  with  that  decision.  Now 
Tenant  v.  Elliott  had  the  same  foundation  as  Camden  and  others  v.  Anderson,  viz.  an 
insuiance  on  trade  to  the  East  Indies  carried  on  by  a  subject  of  this  country  in 
violation  of  the  East  India  Company's  charter.  In  Tenant  v.  Elliott,  the  Court  were 
of  opinion  that  though  the  insurance  was  clearly  void,  yet  that  the  broker  into  whose 
hands  the  money  was  paid  had  nothing  to  do  with  the  illegality  of  the  contract.  The 
obligation  on  him  arose  out  of  the  fact  of  the  money  having  been  received  by  him  for 
the  use  of  a  third  person,  which  created  a  promise  in  law  to  pay  ;  and  it  was  well  said 
by  my  Brother  Buller,  that  even  the  man  who  had  paid  over  money  to  another's  use 
could  not  dispute  the  legality  of  the  original  consideration.  The  case  therefore  is 
brought  to  this,  that  the  money  is  got  into  the  hands  of  a  person  who  was  not  a  party 
to  the  contract,  who  has  no  pretence  to  retain  it,  and  to  whom  the  law  could  not 
give  it  by  rescinding  the  contract.  Though  the  Court  will  not  suffer  a  party  to 
demand  a  sum  of  money  in  order  to  fulfil  an  illegal  contract,  yet  there  is  no  reason 
why  the  money  in  this  case  should  not  be  recovered  notwithstanding  the  original 
contract  was  void.  The  difficulty  with  me  is,  that  the  contract  with  the  carrier  cannot 
be  connected  with  the  contract  between  the  Plaintiff  and  the  man  at  Portsmouth, 
and  in  that  view  I  think  the  verdict  is  not  to  be  supported.  However,  I  incline  to 
a  new  trial  on  another  ground.  It  does  not  clearly  appear  that  the  Defendant  was 
not  himself  a  party  to  the  original  contract,  for  [299]  there  was  a  circumstance  in  the 
report  which  gave  much  countenance  to  the  idea  that  the  carrier  knew  what  he  was 
doing,  viz.  that  he  was  lending  his  assistance  to  an  infamous  traffic.     In  that  case 
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the  rule  melior  est  conditio  possidentis  will  apply  ;  for  if  the  contract  with  him  be 
stained  by  any  thing  illegal,  the  Plaintiff  shall  not  be  heard  in  a  court  of  law. 

BtJLLER  J.  I  think  the  knowledge  and  participation  of  the  Defendant  is  not 
made  out  by  the  evidence  reported ;  nor  indeed  if  it  had  been,  would  it  have  made 
any  difference  in  the  case  of  an  action  for  money  had  and  received,  which  is  not 
founded  on  the  illegal  contract,  but  on  a  ground  totally  distinct  from  it ;  Walker  v. 
Chapman,  cited  Doug.  471,  ed.  3.  It  seems  to  me  that  all  the  confusion  in  this  case 
has  arisen  from  the  Plaintiff  having  proved  too  much  at  the  trial.  He  should  have 
shewn  that  the  Defendant  had  received  so  much  money  to  his  use,  and  it  was 
immaterial  whether  the  money  were  paid  on  a  legal  or  an  illegal  contract.  The  eases 
come  up  to  that  point;  Alcinbrook  v.  Hall,  2  Wils.  309,  which  was  the  case  of  money 
lent  to  pay  a  bet  at  a  horse-race,  and  Faikney  v.  Reynous,  Burr.  2069,  of  money  lent 
to  pay  differences  in  a  stock  jobbing  bargain,  where  the  Defendant  was  privy  to  the 
transaction.  And  it  has  been  said  that  if  money  be  lent  to  pay  differences  (in  the 
Alley,  the  party  lending  it  with  full  knowledge  of  the  purpose  to  which  it  is  to  be 
applied  may  recover.  Here  the  money  having  been  paid  by  another  to  the  Plaintiff's 
use,  the  illegal  contract  is  out  of  the  question.  I  am  unable  to  distinguish  this  case 
from  that  of  Tenant  v.  Elliott. 

Heath  J.  I  am  of  the  same  opinion.  In  Tenant  v.  Elliott,  the  Defendant  was 
employed  as  agent  to  negociate  an  illegal  insurance,  and  was  privy  to  the  whole 
transaction,  and  yet  the  money  there  was  considered  as  coming  into  his  hands,  to  the 
use  of  another  person.  I  look  upon  the  matter  in  the  same  light  as  if  the  money  had 
been  paid  into  the  hands  of  a  banker  who  could  never  be  allowed  to  say  that  it  was 
paid  in  on  an  illegal  consideration.  In  the  ease  of  a  stake-holder,  the  Coui  t  would 
inquire  into  the  transaction  ;  but  the  distinction  is,  that  whether  the  consideration  be 
good  or  bad,  a  man  may  recover  his  own  money,  though  not  that  of  another  person. 
The  case  of  Barjeau  v.  Walmdey,  Str.  1249,  where  a  party  was  allowed  to  recover  (a) 
money  lent  to  another  to  game  withal,  is  very  strong. 

[300]  RoOKE  J.  I  agree  with  my  Lord  and  my  Brothers,  that  there  ought  to  be 
a  new  tiial  in  this  case,  though  I  cannot  agree  with  them  in  the  reasons  on  which 
they  are  inclined  to  direct  it.  The  Plaintiff  is  to  recover  on  bis  own  merits,  not  on 
the  demerits  of  the  Defendant.  If  he  has  no  merits,  or  if  he  discloses  a  case  of  foul 
fraud  on  his  own  part,  I  think  he  ought  not  to  be  heard,  however  great  the  demerits 
of  the  Defendant  may  be.  The  Plaintiff  in  this  case  is  concerned  in  a  traffic  not 
merely  forbidden,  but  fraudulent  and  indictable ;  viz.  the  uttering  counterfeit  tokens, 
and  counterfeit  halfpence.  He  endeavours  to  carry  on  this  tiaffie  with  complete 
security  to  himself  as  to  payment.  He  knows  he  cannot  recover  payment  as  for  goods 
sold  and  delivered,  and  therefore  contracts  with  the  Defendants  to  carry  the  goods,  and 
to  engage  to  receive  the  money  for  them  on  a  commission  of  2d.  in  the  pound.  By 
these  means  he  secures  himself  as  to  the  payment,  and  the  Defendants  become  his 
agents  to  sell  for  ready  money;  they  are  instruments  of  fraud  in  the  hands  of  the 
Plaintiff,  and  being  such  instruments,  they  behave  dishonestly  to  their  principal: 
shall  then  the  Court  assist  such  a  principal  to  recover  his  money  out  of  the  hands 
of  his  agents?  or  shall  it  not  rather  say,  if  j'ou  will  employ  agents  in  a  fraudulent 
transaction,  you  must  rely  on  the  fidelity  of  your  agents,  for  the  Court  will  not  assist 
youl  A  distinction  has  been  taken  between  the  Defendant's  being  privy  to  the 
fraudulent  transaction,  and  not  being  privy  to  it.  I  thought  at  the  trial  that 
there  was  evidence  of  the  Defendants'  knowledge,  and  I  told  the  jury  so.  In  that, 
I  probably  made  some  mistake ;  because  neither  my  own  note,  nor  the  memory  of 
counsel,  supply  me  with  a  fact,  which  yet  makes  an  impression  on  my  memory  ;  viz. 
that  some  of  the  goods  were  ill-packed,  and  the  packages  broken,  so  that  the 
Defendants  must  probably  have  known  the  contents.  To  clear  up  this  matter,  if 
the  Court  think  the  point  of  law  in  the  Plaintiff's  favour  (supposing  the  Defendants 
to  have  no  knowledge  of  the  contents  of  the  packages),  it  may  be  right  to  send  the 
parties  to  a  new  trial.  But  on  the  best  consideration  I  can  give  this  case,  I  do  not 
think  that  this  fact,  found  one  way  or  the  other,  can  vary  the  ground  on  which  the 
cause  should  be  decided.  The  ground  on  which  I  form  my  opinion  is  this ;  that 
the  Plaintiff  ought  not  to  be  heard  to  make  a  claim  in  a  court  of  justice,  founded 
on  a  transaction  for  which  he  ought  to  be  indicted.     He  disclosed  the  [301]  whole 

(a)  Vid.  etiam,  JVeltenhall  v.  Wood,  coram  Lord  Kenyon,  Espin,  Caa.  N.  P.  22, 
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transaction  by  his  own  witnesses  in  establishing  his  own  case,  on  the  1st  count,  against 
the  Defendant  for  not  receiving  ready  money  ;  and  having  (iisclosed  it,  I  think  the 
Court  ought  not  to  shut  its  eyes  against  it,  but  to  notice  the  transaction  as  fully  as  if 
disclosed  in  a  declaration  or  on  a  special  verdict.  The  distinction  as  to  the  knowledge 
or  ignorance  of  the  Defendant,  if  allowed,  will  produce  this  strange  consequence  ;  that 
if  he  be  innocent,  he  shall  be  answerable  in  this  action  ;  but  if  guilty,  he  shall  be  free  : 
his  innocence  shall  work  a  loss  to  him,  his  guilt  shall  be  his  indemnity.  This  is  so 
monstrous  a  doctrine,  that  though  it  may  be  technically  accounted  for,  on  the  ground 
of  mutual  privity  in  a  foul  transaction,  I  cannot  assent  to  it,  if  I  can  discover  a  principle, 
by  which  it  may  be  rejected.  I  cannot  agree  that  a  Plaintiflf  shall  be  heard,  if  he 
alone  is  party  to  a  foul  fraud  :  and  that  he  shall  be  rejected,  only  when  the  Defendant 
is  as  bad  as  himself,  and  when  both  are  mutually  concerned  in  the  fraud.  I  think 
that  a  man  who  has  been  guilty  of  an  indictable  ofTence  ought  not  to  have  the  assistance 
of  the  law  to  recover  the  profits  of  his  crime  ;  and  that  whether  his  agents  be  innocent 
or  criminal,  privy  or  not  priv}',  his  claim  against  those  agents  is  equally  inadmissible 
in  a  court  of  law.  In  this  case  the  Plaintiff  does  not  come  into  court  with  clean  hands ; 
he  alleges  his  own  turpitude,  and  is  indictable  for  his  fraud.  Suppose  a  Plaintiff  to 
state  in  his  declaration  "I  have  beaten  A.  according  to  the  terms  of  my  agreement 
with  15.,  B.  has  lodged  the  money  he  contracted  to  give  me,  in  the  hands  of  the  Defen- 
dant, and  the  Defendant  refuses  to  pay  it  over  to  me  ; "  I  think  the  Court  would  reject 
his  demand.  Tenant  v.  Elliott  is  not  precisely  in  point ;  it  proceeds  on  a  general 
principle,  to  which  the  circumstances  of  that  case  may  be  applicable:  but  to  which 
the  circumstances  of  the  present  case  form  an  exception.  It  is  not  there  stated 
whether  the  ciicumstances  which  support  the  objection  were  proved  on  the  part  of  the 
Plaintiff,  or  on  the  part  of  the  Defendant.  The  assured  did  not  by  that  contract  secure 
himself  at  all  events  against  loss,  though  lie  broke  the  law  by  ordering  the  insurance 
in  question.  Neither  the  broker  nor  he  could  enforce  payment  from  the  underwriter  : 
whereas  here  is  a  contract  to  secure  the  Plaintiff  against  loss  in  a  fraudulent  traffic, 
and  the  Defendants  (whether  privy  or  not  to  the  fraud)  are  the  agents  to  secure  him 
by  dealing  for  ready  money  only.  If  the  Plaintiff  will  em-[302]-ploy  an  agent  in  such 
a  transaction,  he  must  rely  on  the  honesty  of  his  agent,  and  I  think  the  law  ought  not 
to  assist  him. 

Eyue  Ch.  J.  If  it  be  possible  to  mix  the  original  transaction  with  the  con- 
tract on  which  the  action  is  brought,  I  agree  with  my  Brother  Kooke  in  all  his 
conclusions  (a). 

Kule  absolute  for  a  new  trial  (by. 

Vid.  tamen  Sullivan  v.  Greaves,  Park  Ins.  8. 


M'Master  v.  Kell.     June  19th,  1798. 

The  Court  has  no  power  to  discharge  a  Defendant  out  of  execution,  on  the  ground 
of  a  commission  of  bankruptcy  having  since  been  sued  out  against  him  by  the 
Plaintiff(6)2. 

Adair  Serjt.  on  a  former  day  obtained  a  rule,  calling  on  the  Plaintiff  to  shew  cause 
why  the  Defendant  should  not  be  discharged  out  of  the  custody  of  the  warden  of  the 
Fleet,  as  to  the  execution  wherewith  he  stood  charged  at  the  suit  of  the  Plaintiff  in 
this  action,  on  the  groutnl  of  the  Plaintiff  having  since  sued  out  a  commission  of 
bankruptcy  against  him.  The  facts  were  these.  The  Defendant  was  charged  in 
execution  by  the  Plaintiff  in  Trinity  term  1797,  for  6091.;  on  the  22d  of  May  last 
a  commission  of  bankruptcy  issued  on  the  petition  of  the  Plaintiff,  under  which  the 
Defendant  was  declared  a  bankrupt;  the  Plaintiff  was  the  only  person  who  proved 
under  the  commission,  and  was  chosen  sole  assignee. 

Clayton  Serjt.  shewed  cause,  and  contended  that  a  petition  to  the  Great  Seal  had 
never  yet  been  held  to  be  a  satisfaction  of  a  debt,  and  though  in  Burnabi/s  case,  1  Str. 
653,  charging  a  debtor  in  execution  was  held  such  a  satisfaction  to  a  creditor,  as  to 

(a)  Vid.  Steers  v.  Lashley,  6  T.  R.  61.     Booth  v.  Hodgson,  6  T.  R.  405. 

(6)'  Th^  Defendants  afterwards  paid  the  money  into  Court. 

{by  Vide  Perci/  v.  Powell,  3  B.  &  P.  6.     Baker  v.  Ridgway,  2  Bing.  43. 
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prevent  him  from  petitioning  on  that  debt  (a)',  yet  that  the  converse  did  by  no  means 
follow. 

Adair  Serjt.  in  support  of  the  rule,  cited  Ex  parte  Ward,  1  Atk.  153,  and  Ex  parte 
Leioes,  1  Atk.  154. 

Eyre  Ch.  J.  Suppose  the  Lord  Chancellor  should  think  fit  to  supersede  the 
commission,  then  we  shall  have  discharged  the  debtor,  because  a  commission  has  issued 
against  him,  and  the  Lord  Chancellor  will  have  superseded  the  commission  because 
the  party  has  been  charged  in  execution.  There  is  no  instance  of  such  an  application 
to  a  Court  of  law,  and  I  am  not  disposed  to  make  a  precedent.  Indeed  I  do  not  know 
that  the  principle  has  ever  been  recognized  as  one  upon  which  a  Court  of  law  can  act; 
it  is  much  fitter  for  the  Court  of  Chancery  to  interfere,  since  that  Court  [303]  may 
either  supersede  the  commission,  or  direct  the  bankrupt  to  be  discharged  out  of  custody. 
I  wish  it  to  be  understood  that  this  rule  is  discharged,  on  the  ground  of  a  want  of 
jurisdiction  in  this  Court. 

Per  Curiam.     Rule  discharged. 

Sangster  v.  Birkhead.     June  20th,  1798. 

If  the  lessee  of  a  house  at  a  rack-rent  underlet  it  at  an  advanced  rent,  he  is  liable  to 
contribute  to  the  expences  of  a  party-wall,  built  under  the  14  G.  3,  c.  78;  nor  is 
the  operation  of  the  statute  at  all  varied  by  any  covenants  to  repair  entered  into 
between  the  landlord  and  his  tenant  (a)-. 

Replevin  of  goods  and  chattels. 

Avowry  for  rent  in  arrear,  and  issue  thereupon. 

One  Woodward  and  his  wife  being  seised  in  fee  of  a  house  in  London,  by  lease, 
bearing  date  ■29t;h  of  March  1777,  demised  it  to  the  Defendant  for  a  terra  of  twenty- 
one  years,  which  expired  at  Lady-day  1798,  at  the  yearly  rent  of  441.  deducting  the 
land-tax.  The  Defendant  demised  the  house  for  eighteen  years  and  ten  months  from 
the  1st  of  May  1779  to  one  Robert  Sugden  at  the  yearly  rent  of  601.,  also  deducting 
the  land-tax.  In  this  lease  amongst  the  other  usual  covenants  on  the  part  of  the 
lessee,  there  was  one  to  make  "all  needful  and  necessary  reparations  and  amendments 
whatsoever,"  in  which  no  exception  was  made  as  to  accidents  by  fire,  nor  was  there 
any  covenant  on  the  part  of  the  lessee  to  insure.  The  lease  was  assigned  by  Sugden 
for  a  valuable  consideration,  and  after  several  mesne  assignments  came  on  the  19th  of 
May  1787  to  the  present  Plaintiff;  in  May  1795  a  fire  having  happened  in  the  adjoin- 
ing house,  by  which  that  house  was  entirely  consumed,  and  the  roof  of  the  Plaintiff's 
injured,  the  owners  of  the  scite  of  the  adjoining  house  being  desirous  to  rebuild,  had 
the  party  wall  examined  by  four  surveyor.s,  and  delivered  a  certificate  to  the  Plaintiff 
according  to  14  Geo.  3,  c.  78,  s.  38,  that  the  wall  was,  by  the  opinion  of  the  said 
surveyors,  condemned  as  decayed  and  ruinous.  It  was  accordingly  rebuilt  and  the 
Plaintiff  called  upon  for  a  moiety  of  the  expence.  This  he  paid,  and  deducted  out 
of  the  rent  due  to  the  Defendant,  who  distrained  for  rent  in  arrear  to  that  amount. 

This  cause  came  on  to  be  tried  before  Rooke  J.  at  the  Guildhall  sittings  after 
Easter  term,  when  the  surveyors  gave  in  evidence,  that  they  hail  condemned  the  wall 
as  ruinous  and  decayed  ;  that  it  was  probably  built  soon  after  the  fire  of  London  ;  that 
they  could  not  decide  whether  it  were  originally  ill-built,  or  had  received  some  injury 
from  external  violence,  but  that  it  was  not  [304]  injured  by  fire.  A  verdict  was 
taken  for  the  Defendant  in  order  to  ascertain  the  sum  due,  subject  to  the  opinion  of 
the  Court. 

Adair  Serjt.  having  on  a  former  day  obtained  a  rule  nisi  for  setting  aside  that 
verdict  and  entering  one  for  the  Plaintiff, 

Shepherd  Serjt.  now  shewed  cause.  The  first  question  is,  whether  the  Defendant 
can  be  considered  as  the  owner  of  the  improved  rent  within  the  14  Geo.  3,  c  78,  s.  41  {ay  1 

(a)'  Vid.  etiam,  Cohen  v.  Cunningham,  8  T.  R.  123. 

(a)'  Vide  Robinson  v.  Levns,  10  East,  227.     Lambe  v.  Hemans,  2  B.  &  A.  467. 

(ft)^  By  14  Geo.  3,  c.  78,  s.  41.  It  is  enacted,  that  the  person  at  whose  expence 
any  party-wall  shall  be  built,  agreeably  to  the  directions  of  that  act,  shall  be  reimbursed 
by  the  owner  or  owners  who  shall  be  entitled  to  the  improved  rent  of  the  adjoining 
building  in  the  proportion  therein  mentioned.     That  the  first  builder  shall  leave  at 
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the  second,  whether  under  the  terms  of  the  lease  the  PlainlilT  was  not  bound  to  rejiair 
the  wall  at  his  own  expence,  or  whether  he  is  relieved  from  the  performance  of  his 
covenatit  by  14  Geo.  3,  c.  78'?  First,  the  object  of  the  act  was  to  throw  the  bunleii 
on  those  persons  who  derive  a  benefit  from  the  improved  rent;  such  as  the  lessee  of 
a  ground  rent  on  a  building  lease  ;  it  was  never  intended  to  apply  to  persona  who 
having  taken  a  lease  at  a  rack  rent,  afterwards  underlet  at  a  rent  somewhat  higher. 
The  Defendant  is  not  the  owner  of  the  improved  rent,  but  of  an  increaseil  rent  only. 
It  seems  to  have  been  the  opinion  of  Lord  Kenyon  and  Boiler  J.  in  Souihull  v.  Leadbdter, 
3  T.  K.  4.58,  that  persons  who  take  leases  at  a  small  rent,  and  afterwards  improve  them 
so  as  to  create  a  now  estate,  should  be  liable.  But  a  person  who  takes  a  house  in  the 
city  of  London  at  a  rack-rent,  and  afterwards  underlets  to  one  who  wants  to  come  into 
his  business,  and  therefore  gives  a  better  rent  for  the  house,  is  not  the  owner  of  the 
improved  rent  within  the  meaning  of  the  act ;  if  he  were,  there  might  l)e  six  different 
owners  of  the  improved  rent  of  Ibe  same  house.  In  Perk  v.  Jl'ood,  5  T.  11.  130,  the 
distinction  taken,  was  between  the  improved  rent  and  the  ground  rent.  Secondly, 
supposing  the  Defendant  to  be  the  owner  of  the  improved  rent  within  14  Geo.  3,  c.  78, 
still  the  Plaintiff'  is  bound  by  his  covenant  to  repair,  and  is  not  exempted  from  the 
performance  of  those  covenants  by  the  act.  [The  Court  said  they  could  not  meddle 
with  that  question,  as  the  Legislature  certainly  never  meant  to  incumber  itself  with 
the  covenants  which  parties  might  make  with  each  other  (i).] 

Adair  contra  was  stopped  by, 

[305]  Eykk  Ch.  J.  I  dare  say  that  the  leading  object  of  the  Legislature  was  to 
make  the  owner  of  the  improved  rent  liable,  as  opposed  to  the  ground  landlord.  But 
though  that  may  have  been  the  leading  object,  yet  the  expressions  of  the  act  being 
such  as  they  are,  we  must  deal  with  them  as  well  as  wo  can,  and  find  an  owner  of  the 
improved  rent  in  all  cases,  though  there  should  be  no  ground  rent  reserved.  Here 
the  original  landlord  made  a  lease  for  twenty-one  years  to  a  person  who  again  under- 
let the  ])remises.  Who  then  is  the  person  to  be  considered  as  the  owner  of  the 
improved  rent,  but  the  man  who  on  all  the  subsisting  leases  has  the  best  rent?  But, 
whether  he  be  the  person  or  not,  I  have  much  doubt,  as  the  question  now  stands,  if 
the  Defendant  can  avail  himself  of  the  objection  which  he  has  taken.  1  think  that 
it  was  intende<i  by  the  Legislature  that  the  tenant  should  pay  a  moiety  of  the  expence 
to  the  person  building  the  wail,  and  reimburse  himself  by  deducting  the  amount  out 
of  the  rent  of  his  immediate  landlord,  leaving  it  to  him  to  make  his  claim  on  such 
other  persons  as  he  may  think  liable.  That  appears  to  mo  the  best  construction  for 
putting  the  business  in  a  practicable  shape.  I  should  incline  to  that  opinion,  even  if 
It  wore  made  out  that  the  covenant  on  the  pait  of  the  tenant  to  repair,  included  this 
case:  for  though  the  conduct  of  the  tenant  might  be  a  breach  of  covenant,  it  would 
be  fitter  that  the  damages  should  bo  settled  in  an  action  of  covenant,  than  to  break  in 
on  the  rules  established  by  the  statute.  It  is  easy  to  see,  that  this  is  an  ill  penned 
law,  and  its  meaning  is  left  uncertain  ;  but  in  the  present  case  1  do  not  know  how  to 
determine,  who  is  the  owner  of  the  improved  rent,  if  it  bo  not  the  person  who  takes  the 
best  rent.  Possibly  it  may  be  said  that  Woodward  and  the  Defendant  should  pay 
in  certain  proportions;  let  them  however  settle  that  in  such  actions  as  they  may  think 
fit  to  bring.  1  know  no  way  of  executing  this  law,  if  we  enter  into  all  the  derivative 
claims  of  dilFerent  landlords  («).  If  the  tenant  pays  the  money,  let  him  reimburse 
himself,  and  leave  the  other  parties  to  dispute  among  themselves. 

Bt'i-LEK  J.  I  agree  in  opinion  with  my  Lord,  and  think  his  construction  of  the 
act  clear  and  intelligible.  There  are  three  parties  in  this  business,  the  man  who 
built  the  wall,  the  tenant,  and  the  tenant's  immediate  landlord.  The  owner  of  the 
adjoining  house  pursued  the  directions  of  14  Geo.  3,  c.  78,  which  gave  him  a  right  to 
call  on  the  Plaintiff  for  a  moiety  of  the  expence  ;  that  being  settled,  how  does  the 
case  stand  between  the  tenant  and  [306]  his  landlord  f     I  agree  that  we  must  consider 

the  adjoiinng  building  an  account  of  the  sum  to  be  paid  by  such  owner;  whereupon 
it  shall  be  lawful  for  the  tenant  or  occupier  of  such  adjoining  building  to  pay  such 
proportionable  part  of  the  expence  to  the  first  builder,  and  to  deduct  the  same  out 
of  the  rent  which  shall  become  due  from  him  to  such  owner  or  owners  under  whom 
he  holds,  until  he  be  reimburfed  the  same. 

(b)  Vid.  tam.  Banefl  v.  Duke  of  Bedford,  8  T.  R.  60. 

(o)  Beardnime  v.  fox,  8  T.  R.  214. 
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whether  the  landlord  be  the  owner  of  an  improved  rent:  but  in  this  case  he  has  an 
improved  rent,  since  he  receives  more  than  the  person  of  whom  he  took  the  premises. 
And  if  the  landlord  has  the  improved  rent  he  certainly  is  liable,  though  there  be  only 
one  year  of  the  term  to  come.  As  to  the  question,  whether  the  expenee  can  be 
apportioned,  that  does  not  arise  here;  but  if  any  thing  could  be  found  to  warrant 
an  opinion  thrown  out  by  Lord  Mansfield  in  Stone  v.  Greenwell  (Mich.  T.  24  Geo.  3, 
B.  K.  referred  to  3  T.  R.  461),  that  the  parties  might  be  liable  to  a  rateable 
])roportion  in  some  cases,  it  would  tend  much  to  the  advancement  of  justice.  The 
building  a  party-wall  is  certainly  a  great  improvement  to  the  premises,  and  every 
person  interested  in  the  fee  and  receiving  a  benefit  from  it  ought  to  contribute. 

Heath  J.  I  think  the  construction  which  has  been  put  upon  this  statute  is  the 
true  and  necessary  construction.  The  Legislature  seems  to  think  that  there  must  be 
an  owner  of  an  improved  rent  in  respect  of  every  house ;  and  we  need  not  look 
further  than  the  landlord  immediately  above  the  tenant  who  pays. 

RoOKE  J.  I  do  not  know  how  any  other  construction  can  be  put  upon  this  act, 
than  that  which  has  been  suggested.  The  words  of  the  statute  are,  that  "  it  shall  be 
lawful  for  the  tenant  or  occupier  of  such  adjoining  building  or  ground  to  pay  one 
moiety,  &c.  ;  "  this  Plaintiflf  was  the  tenant,  it  was  therefore  lawful  for  him  to  pay, 
and  he  was  to  reimburse  himself  by  deducting  the  rent  due  from  him  to  his  landlord, 
if  that  landlord  was  the  owner  of  the  improved  rent ;  but  not  if  he  was  only  the 
owner  of  the  ground  rent. 

Rule  absolute. 

Walker  v.  Constable.    June  20th,  1798. 

A  sale  of  lands  though  by  auction,  is  within  the  statute  of  frauds.  If  the  abandon- 
ment of  a  contract  be  made  the  ground  of  an  action,  it  is  not  competent  to  the 
plaintiff  to  shew  that  a  contract  has  existed  and  been  abandoned,  without  proving 
the  specific  contract.  The  net  sum  only,  without  interest,  can  be  recovered  in  an 
action  for  money  had  and  received  (a). 

This  was  an  action  on  the  case.  The  first  count  in  the  declaration  stated  that  the 
Plaintiff  had  contracted  with  the  Defendant  for  the  purchase  of  an  estate,  had  paid 
a  deposit  of  8601.,  and  had  incurred  a  considerable  expenee  in  examining  the  title  ; 
that  in  consideration  of  the  premises,  and  that  the  Plaintiff  and  Defendant  had  agreed 
that  the  said  contract  should  be  at  an  end,  and  [307]  the  said  intended  purchase  be 
abandoned,  and  that  the  Plaintiff  would  receive  back  his  aforesaid  purchase  money, 
the  Defendant  undertook  to  pay  interest  on  the  deposit  money  from  the  time  of  its 
being  a<lvanced  to  the  time  of  its  being  repaid,  and  also  the  costs  and  expences  of 
examining  the  title.     There  was  also  a  count  for  money  had  and  received. 

Plea ;  general  issue. 

At  the  trial  of  this  case  before  Eyre  Ch.  J.,  at  the  Guildhall  sittings  after  Easter 
term,  the  Plaintiff  not  having  produced  a  written  contract  in  support  of  his  declara- 
tion was  nonsuited,  on  the  ground  of  its  being  a  contract  for  the  sale  of  lands  within 
the  statute  of  frauds  (29  Car.  2,  c.  3,  s.  4). 

Adair  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
not  be  set  aside,  and  a  verdict  be  entered  for  the  Plaintiff,  contending,  first,  that  sales 
by  auctions  were  not  within  the  statute  [But  the  Court  said  that  the  cases  (^)  on  that 
subject  only  applied  to  sales  of  chattels] ;  secondly,  that  it  was  competent  to  the 
Plaintiff  to  prove  that  a  contract  had  existed  and  been  abandoned,  without  producing 
the  specific  contract  in  evidence. 

The  Court,  however,  were  of  opinion  that  the  contract  itself  must  be  shewn,  before 
it  could  be  proved  to  have  been  abandoned  :  but  granted  a  rule  to  shew  cause  on  the 
suggestion  of 

(a)  S.  C.  2  Esp.  Rep.  659.  And  see  De  Havilland  v.  Bowerbank,  1  Campb.  50. 
Hinde  v.  IFhitehouse,  1  East,  558,  564.  Marsluill  v.  Puole,  13  East,  98.  Tappemlen  v. 
Randall,  2  B.  &  P.  472.     Emimrson  v.  Heelis,  2  Taunt.  38,  43.    Kenworthy  v.  Schojield, 

2  B.  &  C.  945. 

(b)  Vid.  Simon  v.  Metivier  or  Motivos,  1  Bl.  599.  3  Burr.  1921,  and  Stamjield  v. 
Johnson,  coram  Eyre  Ch.  J.  Esp.  Cas.  N.  P.  101,  651. 
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BULLER  J.,  that  the  Plaintiff  might  perhaps  be  entitled  to  recover  interest  under 
the  count  for  money  had  and  received. 

Adair  having  again  mentioned  the  case  this  day, 

The  Court  were  of  opinion,  on  the  authority  of  Moses  v.  Macferlan,  2  Burr.  1005, 
that  in  an  action  for  money  had  and  received  the  Plaintiff  could  recover  nothing  but 
the  net  sum  received  without  interest. 

Per  Curiam.     Kule  discharged. 

Steel  v.  Kokke  Administratrix,  &c.     June  2l8t,  1798. 

[Followed,  In  re  Turner,  1864,  33  L.  J.  Ch.  233.     Referred  to,  Van  Gheluke  v. 
Nerinckx,  1882,  21  Ch.  D.  193.] 

An  outstanding  judgment  against  a  testator  or  intestate,  not  docketted  according  to 
the  directions  of  4  &  5  W.  &  M.  s.  20,  cannot  be  pleaded  by  an  executor  or  adminis- 
trator to  an  action  on  simple  contract. 

Assumpsit  for  goods  sold  and  delivered  to  the  Defendant's  intestate.  Plea  :  Judg- 
ments and  bonds  outstanding.  Keplication  :  That  the  judgments  were  not  at  the 
time  of  suing  out  the  [308]  writ  docketted  and  entered  according  to  the  provisions 
of  4  &  .5  W.  fi  M.  c.  20.  Rejoinder  :  "  Protesting  that  the  said  replication,  and 
the  matters  therein  contained,  are  not  sufficient  in  law  for  the  Plaintiff  to  have  or 
maintain  his  action  thereof  against  the  Defendant,  nevertheless  that  the  Defendant 
before  and  at  the  time  she  so  pleaded  her  said  plea  as  aforesaid,  had  notice  of  the 
records  of  the  said  several  judgments  so  obtained  as  aforesaid,  and  each  and  every  of 
them  in  the  said  replication  mentioned,  being  in  the  said  court  of  our  said  Lord  the 
King,  before  the  King  himself,  in  manner  and  form  as  she  the  Defendant  hath  above 
in  those  respects  in  pleading  alleged,  and  which  still  remain,  and  each  and  every  of 
them  remains  in  the  said  court  of  our  said  Lord  the  King,  before  the  King  himself, 
at  Westminster  aforesaid,  in  their  and  each  of  their  full  force  and  effect,  not  reversed, 
annulled,  set  aside,  or  in  any-wise  paid  off  or  satisfied."  To  this  there  was  a  general 
demurrer  and  joinder  therein. 

Hey  wood  Serjt.  in  support  of  the  demurrer.  The  case  of  Hickey  v.  Hayter,  adminis- 
tratrix, 6  T.  R.  348,  which  puts  judgments  not  docketted  on  a  footing  with  simple 
contract  debts,  is  decisive  in  favour  of  the  Plaintiff.  The  only  argument  which  can 
be  advanced  in  support  of  this  rejoinder  is,  that  the  object  of  the  statute  was  to 
insure  notice  to  executors  and  administrators  of  judgments  in  force  against  them  ;  if 
therefore  that  notice  be  obtained  by  any  other  means  it  will  be  sufficient.  The  words 
of  the  statute  however  are  positive  "  that  no  judgment  not  docketted  and  entered 
shall  have  any  preference  against  heirs,  executors,  and  administrators,  in  the  adminis- 
tration of  their  ancestors',  testators',  or  intestates'  effects."  The  plea  slates  that  the 
Defendant  is  bound  to  pay  debts  which  he  is  not  bound  to  pay  ;  for  there  is  no  lien 
on  the  effects  created  by  the  judgments;  the  executor,  therefore,  cannot  take  advan- 
tage of  them  as  if  there  ha<l  been.  Besides,  the  docketting  is  not  required  for  the 
sake  of  executors  and  administrators  only,  but  of  all  persons,  such  as  the  creditors  or 
residuary  legatee  who  may  be  interested  in  knowing  what  judgments  there  may  be 
outstanding  against  the  estate. 

Shepherd  Serjt.  contri.  Before  the  statute,  executors  and  administrators  were 
bound  to  retain  assets  in  their  bands  for  the  payment  of  all  outstanding  judgments, 
though  they  had  received  no  notice  of  any  being  signed ;  for  it  was  their  duty  to 
search  for  them.  The  only  object  of  tlie  statute,  as  appears  by  the  pre-[309]-arable  (a), 
was  to  remedy  the  difficulty  which  they  lay  under  in  discovering  such  judgments. 
The  Legislature,  therefore,  after  directing  the  form  in  which  the  docket  and  entry 
shall  be  made,  enacts  that  executors  and  administrators  shall  not  be  bound  to  take 
notice  of  any  judgments  uidess  docketted  and  entered  accordingly.     But  in  this  case 

(a)  Whereas  great  mischiefs  happen  and  come  as  well  to  persons  in  their  life-times, 
but  more  often  to  their  heirs,  executors,  and  administrators,  and  also  to  purchasers 
and  mortgagees,  by  judgments  entered  upon  record  in  Their  Majesties  courts  at 
Westminster  against  the  persons  Defendants,  by  reason  of  the  difficulty  there  is  in 
finding  out  such  judgments,  &c. 
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the  only  question  is,  whether  the  a'lministratrix  having  received  actual  notice  of  the 
judgments,  is  not  bound  to  give  thera  a  priority.  Lord  Kenyou,  iu  Hickey  v.  Hayter, 
says,  that  if  the  Defendant  had  had  notice  of  the  judgment  debt,  perhaps  she  would 
have  been  warranted  in  paying  it  before  the  bond  debts.  The  words  of  the  statute 
only  say  that  such  judgment  shall  not  have  any  preference  against  executors  and 
administrators;  but  if  they  receive  actual  notice,  surely  they  may  be  at  liberty  to 
set  it  up.  At  any  rate  as  this  is  the  first  time  that  the  question  has  arisen,  and  the 
Defendant,  in  her  plea  has  stated  more  outstanding  specialty  debts  than  the  assets 
will  pay,  the  Court  will  allow  her  to  amend  by  striking  out  the  judgments  which  are 
not  docketted. 

Eyre  Ch.  J.  I  think  on  principle  that  the  rejoinder  is  bad  ;  but  I  have  no  objec- 
tion to  allowing  the  Defendant  to  amend.  The  statute  declare  that  judgments  not 
docketted  shall  have  no  preference  against  heirs,  executors,  and  administrators.  Why 
are  executors  and  administrators  allowed  to  plead  outstanding  judgments?  because  they 
have  a  preference,  and  it  is  for  that  reason  that  they  are  allowed  to  plead  them,  in 
oriier  to  prevent  a  devastavit.  But  it  is  said  that  an  executor  is  at  liberty  to  set  up 
judgments  not  docketted.  Certainly  he  may  pay  them,  and  when  he  has  paid  them, 
they  are  like  other  simple  contract  debts,  which  when  paid  may  be  given  in  evidence 
under  the  title  of  plene  administravit.  But  if  the  law  has  allowed  executors  and 
administrators  to  plead  debts  of  a  superior  nature  to  debts  of  an  inferior  nature,  only 
because  they  are  bound  to  pay  them ;  when  the  law  has  said  that  certain  debts  shall 
not  be  debts  of  a  superior  nature,  unless  certain  ceremonies  are  observed,  they  will  no 
longer  stand  in  that  class,  and  there  is  no  reason  why  they  should  be  set  up  against  a 
demand  on  simple  contract.     The  case  is  too  clear  to  admit  of  a  question. 

[310]  BULLER  J.  My  Brother  Heywood  stated  the  substance  of  a  plea  of  out- 
standing debts  very  accurately  :  it  is  this,  "  I  the  Defendant  am  bound  to  pay  other  debts 
before  I  pay  you  the  Plaintiff ; "  and  the  only  question  is,  whether  he  be  bound  to  pay  or 
not?  But  no  man  ever  heard  of  a  plea  in  an  action  on  simple  contract,  stating  that 
the  testator  owed  so  much  more  on  simple  contract,  and  therefore  the  Defendant 
meant  to  give  a  preference  to  others  before  he  paid  the  Plaintiff.  If  then  the  Defen- 
dant was  not  bound  to  prefer,  the  rejoinder  is  bad.  My  Brother  Shepherd  seems  to 
consider  the  statute  in  a  more  limited  way  than  the  words  will  bear.  The  object  of 
the  Legislature  was  more  general.  The  preamble  states  that  mischiefs  happen  as  well 
to  persons  in  their  lifetimes,  but  more  often  to  their  heirs,  executors,  and  administrators, 
and  also  to  purchases  and  mortgagees.  This  case  is  clear  on  the  words  of  the  statute, 
and  the  decision  in  the  King's  Bench  is  directly  in  point.  Mr.  J.  Grose  and  Mr.  J. 
Lawrence  were  there  of  opinion  that  the  situation  of  judgments  not  docketted  was 
reduced  to  that  of  simple  contract  debts,  and  I  agree  with  Lord  Kenyon  that  no  notice 
is  sufficient  but  that  which  the  statute  has  required. 

Heath  J.  I  am  of  the  same  opinion.  The  object  of  the  statute  was  not  only  to 
protect  executors  and  administrators,  but  also  creditors  :  for  there  cannot  be  a  greater 
instrument  of  fraud  than  a  judgment  not  docketted.  If  a  party  means  to  act  honestly 
he  should  follow  the  directions  of  the  act. 

RoOKE  J.    I  am  of  the  same  opinion. 

Leave  given  to  strike  out  such  part  of  the  plea  as  relates  to  the  judgment  in  question, 
and  to  state  what  is  really  due  on  the  bonds,  but  not  on  the  penalties. 

TiNGRET,  Widow,  V.  Brown.     June  21st,  1798. 

The  administratrix  of  an  executor  cannot  sue  for  the  double  value  of  lands  held  over 
after  notice  to  quit  under  a  demise  from  the  testator,  contrary  to  4  G.  2,  c.  28, 
without  taking  out  administration  de  bonis  non  ;  even  though  the  tenant  has 
attorned  to  her. 

Debt  for  double  the  yearly  value  of  lands  held  over  contrary  to  4  G.  2,  c.  28.  The 
first  count  of  the  declaration  stated  a  demise  by  one  Judith  Tingrey  (who  was  possessed 
for  a  long  term  of  years)  to  the  Defendant,  of  the  premises  in  question,  for  twenty -one 
years  ;  that  she  died,  having  by  her  will  made  Francis  Tingrey  her  sole  executor,  who 
proved  the  will,  and  took  execution  upon  [311]  himself,  "  by  reason  whereof  he  the 
said  Francis  then  and  there  became  entitled  to  the  said  demised  premises,  subject  to 
the  saiti  lease;"  that  he  died  intestate,  and  that  the  Plaintiff  took  out  administration 
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of  bis  elTects,  "\>y  virtue  whereof  she  became,  and  was,  and  is  entitled  to  the  said 
remainder  of  the  said  demised  premises  fur  the  said  turra,  which  is  yet  unexpired,  and 
so  demised  to  the  Defendant  as  is  aforesaid  ;  of  all  which  premises  the  Defendant 
afterwards  (to  wit)  on,  &c.  at,  &c.  had  notice,  and  then  and  there  attoined  to  and 
became  the  tenant  to  the  Plaintiff  for  the  residue  of  the  said  term."  It  then  stated 
that  after  the  expiration  of  the  Defendant's  teim,  and  notice  in  writing  to  quit,  he 
continued  to  keep  pussession,  whereby,  &c. 

To  this  count  there  was  a  general  demurrer  and  joinder. 

Williams  Serjt.  was  to  have  argued  in  support  of  the  demurrer,  but  Le  Blanc 
Serjt.  being  called  upon  by  the  Court  to  begin  on  the  pari  of  the  PLtintiff,  contended 
that  as  this  was  not  a  debt  due  to  the  testator,  it  was  not  necessary  for  the  Plaintiff 
to  clothe  heiself  with  the  character  of  administratrix  de  bonis  non.  That  it  did  not 
appear  but  that  all  the  debts  had  been  satisfied  by  Francis  Tingrey,  in  which  case  this 
lease  would  have  passed  to  his  personal  representative  the  Plaintiff.  He  observed  also 
that  the  Defendant  admitted  by  the  demurrer  that  he  had  attorned  to  the  Plaintiff, 
and  therefore  as  this  statute  says  that  the  landlord  shall  bring  the  action,  that  landlord 
must  be  the  person  to  whom  the  tenant  has  attorned. 

Eyke  Ch.  J.  Is  not  every, thing  unadministered  which  has  not  been  reduced  into 
the  actual  possession  of  the  executor,  and  converted  by  him?  Most  ceitainly  in  any 
case  in  which  the  Plaintiff  means  to  make  title,  she  must  take  out  administration  de 
bonis  non.  It  is  not  incumbent  on  those  who  resist,  to  shew  that  there  are  debts  of 
the  testator  unsatisfied,  but  the  Plaintiff  must  shew  that  there  are  no  debts,  and  that 
the  executor  possessed  himself  absolutely  in  his  own  right. 

Per  Curiam.     Judgment  for  the  Defendant. 

Knowlys  and  Another  v.  Keading.    June  24th,  1798. 

If  a  Defendant  be  arrested  by  process  of  K.  B.  and  removed  by  habeas  corpus 
to  C.  B.,  be  may  put  in  and  justify  bail  in  either  court. 

The  Defendant  was  arrested  by  original  in  the  King's  Bench  ;  but  before  declara- 
tion was  removed  by  habeas  corpus  to  the  Fleet,  and  a  declaration  in  the  Common 
Pleas  was  delivered.  [312]  After  which  the  Plaintiff's  attorney  received  a  notice  of 
bail  being  [)ut  in,  and  of  their  intention  to  justify  on  the  26ih  in  the  King's  Bench; 
but  on  the  25th  he  received  another  notice  of  bail  being  put  in  in  this  court,  and  of  an 
intended  justification  here  on  this  day. 

Itunnington  Serjt.  now  opposed  the  justification,  and  urged  that  the  bail  ought 
to  be  put  in  in  the  King's  Bench,  as  there  was  no  writ  in  this  court;  and  contended 
that  if  they  were  received  here  and  an  action  were  brought  on  the  bail-bond,  the 
Defendant  could  not  plead  comperuit  ad  diem. 

But  the  Court  were  of  tipinion,  that  as  the  Plaintiff  was  at  liberty  to  declare  in 
either  court,  if  bail  were  offered  here  they  ought  to  be  received. 

Bail  allowed. 

Trinity  Term,  38  Geo.  3  (a). 

It  is  Onlered,  that  upon  all  Writs  of  Distringas  returnable  on  the  last  day  of  Term 
the  Plaintiff  sliall  be  at  liberty,  at  the  rising  of  the  Court,  to  move  to  increase  issues 
on  the  alias  or  pluries  Distringas,  to  be  issued  thereupon  on  the  following  day,  in  case 
no  appearance  shall  have  then  been  entered.  And  also  that  iu  like  ciises  where  a 
Distringas  shall  be  returnable  on  the  last  day  of  Terra  and  Issues  thereupon  levied, 
the  Plaintiff  shall  be  at  liberty,  at  the  rising  of  the  Court,  to  move  for  leave  to  sell 
such  Issues  to  pay  the  Costs  of  such  Distringas  or  Distringas's.  And  it  is  further 
Ordered,  that  where  a  Kule  to  bring  in  the  Body  shall  expire  on  the  last  day  of  Term, 
the  Plaintiff  shall  also  be  at  liberty,  at  the  rising  of  the  Court  on  that  day,  to  move 
for  an  Attachment  for  not  bringing  into  Court  the  Body  of  the  Defendant,  and  that 
such  Attachment  may  be  accordingly  issued  on  the  following  day,  provided  Bail  shall 
not  then  be  perfected,  or  the  Defendant  rendered  in  discharge  thereof. 

Jas.  Eyre.        J.  Heath. 
F.  Buller.       G.  Rooke. 

(a)  Vide  Rex  v.  Sheriff  of  Surrey,  11  East,  591. 
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[313]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Michaelmas  Term,  in  the  Thirty-Ninth  Year  of  the  Reign  of  George  III. 

Driscol  v.  Bovil.     Nov.  9th,  1798. 

losuiance  on  a  voyage  from  A.  to  B.,  from  B.  to  C.  and  from  C.  to  A.  The 
voyage  from  A.  to  B.  is  performed,  but  that  from  B.  to  C.  being  unavoidably  pre- 
vented, the  ship  returns  to  A. ;  from  whence  the  captain  writes  to  his  broker  in 
Loudon,  requesting  him  to  obtain  the  opinion  of  the  underwriters  as  to  his  proceed- 
ing directly  to  C.  if  the  charterer  should  insist  upon  it;  and  is  answered  by  him 
that  he  thinks  the  policy  at  an  end.  At  the  instance  of  the  charterer  the  captain 
does  proceed  to  C,  and  on  his  return  from  thence  to  A.  the  ship  is  captured.  Held 
that  the  voyage  insured  was  never  abandoned  (a)'. 

This  was  an  action  on  a  policy  of  insurance  on  three-fourths  of  the  ship 
"  Timandra,"  from  Lisbon  to  Madeira,  from  Madeira  to  Saffi,  and  from  Saffi  to 
Lisbon  ;  being  the  insurance  on  the  round  voyage  mentioned  in  the  case  of  Driscol  v. 
Passmore,  ante,  p.  201. 

At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Trinity  term,  the 
same  facts  appeared  in  evidence  as  in  Driscol  v.  Passmore,  with  the  addition  of  a  letter 
written  by  the  Plaintiff  on  the  18th  of  August  from  Lisbon,  (after  his  return  from 
Madeira  to  that  place,)  to  his  broker  in  London  ;  which  contained  the  following 
passage  :  "Should  the  merchant  here,  who  chartered  the  vessel,  insist  on  her  proceed- 
ing to  Saffi  to  fulfil  the  charter,  I  want  to  know  if  it  is  agreeable  to  the  underwriters 
that  the  vessel  may  proceed  to  complete  her  voyage,  as  by  recent  accounts  the  risk  is 
not  so  great.  I  expect  your  immediate  an-[314]-swer  respecting  their  determination 
on  this  business.  I  hope  they  will  be  satisfied  that  the  return  of  the  vessel  to  this 
port  is  much  more  in  favour  of  them,  than  of  me  or  any  other  person  concerned.  By 
the  next  packet  that  sails  from  hence  I  shall  be  able  to  inform  you  whether  she  is  to 
proceed  to  Saffi  or  not ;  but  the  opinion  of  the  underwriters  either  one  way  or  the 
other  is  necessary."  The  broker  in  his  answer  to  this  letter  gave  his  opinion  that  the 
policy  on  the  round  voyage  was  at  an  end,  and  informed  the  Plaintiff  that  he  had 
effected  a  new  policy  on  the  voyage  from  Saffi  to  Lisbon.  A  verdict  was  found  for 
the  Plaintiff". 

Le  Blanc  Serjt.  on  this  day  moved  for  a  rule  to  shew  cause  why  a  new  trial  should 
not  be  had,  and  contended  that  although  the  deviation  made  by  returning  to  Lisbon 
might  possibly  be  justified  by  necessity  (af,  still  that  it  appeared  by  the  Plaintiff^s 
letter  that  the  original  object  of  the  voyage  had  not  been  kept  constantly  in  view  :  for 
it  long  depended  on  the  will  of  the  charterer  whether  the  vessel  should  proceed  or 
not;  and  that  the  Plaintiff  himself  was  manifestly  desirous  of  abandoning  the  voyage. 

Buller  J.  This  certainly  is  not  a  verdict  against  law.  The  question  before  us 
is  a  mere  question  of  fact.  This  motion  seems  to  have  been  made  on  two  grounds; 
first,  that  the  deviation  was  not  justified  by  necessity,  though  little  reliance  had  been 
placed  on  that  ;  secondly,  that  the  voyage  insured  was  abandoned.  Now  whether 
the  deviation  were  justified  by  necessity  or  not,  rests  on  one  plain  fact  ;  namely,  that 
on  receipt  of  the  intelligence  of  some  Moorish  cruisers  being  off  Saffi,  the  crew  refused 
to  proceed.  What  then  could  the  captain  do  but  return?  As  to  the  abandonment  of 
the  voyage,  it  seems  to  me  that  the  Plaintiff  has  acted  with  great  prudence  and 
circumspection,  but  that  he  has  never  abandoned.  The  terms  of  his  letter  expressly 
prove  that  he  had  not  formed  any  conclusion  as  to  what  he  should  do,  and  that  he 
did  not  think  himself  at  liberty  to  form  one.  He  asks  the  broker,  what  the  under- 
writers will  say,  if  the  merchant  shall  still  insist  on  his  completing  the  voyage.  Does 
he  then  determine  to  proceed  at  any  hazard  1  On  the  contrary  he  wishes  to  know 
the  sentiments  of  the  underwriters,  and  reserves  to  himself  the  power  of  determining 
what  part  he  shall  take.     I  think  the  verdict  clearly  right. 

(a)i  S.  C.  Ante,  200.  Scoii  v.  Thompson,  1  N.  K.  181.  Blackenhagen  v.  L.  A. 
Company,  1  Campb.  454. 

{af  Vid.  Lavabre  v.  IFilson,  Doug.  290,  3d  ed.  where  Lord  Mansfield  says  "that  it 
is  incumbent  on  the  insured  to  pursue  a  voyage  of  necessity  directly,  in  the  shortest 
and  most  expeditious  manner." 
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[315]  IIkatii  J.  I  am  of  thu  same  opinion.  As  to  Ibe  necessity  of  the  deviation 
there  can  be  no  doubt.  And  witb  respect  to  the  last  point,  if  the  Plaintiff  intended 
to  abandon,  that  intention  should  have  appeared  in  clear  terras,  or  in  unambiguous 
conduct.  lie  seems  to  have  tuken  all  necessarj'  caution,  first  by  consulting  the 
charterer  and  then  the  insurer,  but  it  docs  not  appear  that  he  ever  came  to  the 
deteimination  of  abandoning  the  voyage. 

IvUOKE  J.  I  cannot  distinguish  between  this  case  and  that  of  Driscol  v.  Passmore  ; 
and  though  I  at  first  entertained  some  doubts  on  the  latter,  I  am  now  perfectly 
satisfied  that  the  decision  was  right.  The  letter  given  in  evidence  in  this  case  does 
not  prove  any  intention  in  the  Plainliff  to  abandon  ;  for  it  appears  that  he  considered 
himself  liable  to  continue  the  voyage,  provided  the  charterer  should  insist  upon  it. 

Le  Blanc  took  nothing  by  his  motion. 

Hii-L  AND  Another  v.  Secretan.     Nov.  9tb,  1798. 

A.  being  indebted  to  B.  without  any  order  from  him  consigns  goods  to  C.  to  be  held 
for  B.  and  indorses  the  bill  of  lading  to  C. ;  resolved  that  B.  had  an  insurable 
interest  in  the  goods  so  consigned  (a)'. 

Action  on  a  policy  of  insurance  on  goods  on  board  the  "San  Bernardo"  from  St. 
Andero  to  London.  The  declaration  averred  that  the  Plaintitrs  were  interested  to  the 
amount  insured. 

At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Trinity  term,  it  was 
proved  that  the  house  of  De  la  Torrfe  in  Spain  consigned  29  bags  of  wool  to  the  house 
of  Dubois  and  Son  in  London,  and  indorseil  the  bill  of  lading  to  them  ;  but  that  with 
the  bill  of  laditig  came  a  letter  annexed,  directing  Dubois  and  Son  to  hold  15  bags  for 
a  house  at  Halifax  and  the  remainder  for  the  PlainlifTs  at  Exeter,  which  was  the 
subject  of  the  present  insurance.  It  appeared  also  that  De  la  Tone;  was  indebted  to 
the  PlaintifTs  in  the  sum  of  5001.,  but  that  they  had  given  no  orders  for  these  goods. 
The  ship  was  captured  by  the  French,  but  afterwards  retaken.  The  jury  found  a 
verdict  for  the  Plaintiffs. 

Shepheid  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  be  had,  insisting  that  the  Plaintiffs  had  no  insurable 
interest  in  the  goods  as  the  bill  of  lading  was  not  indorsed  to  them,  and  as  De  la 
Tonfe  would  still  be  liable  for  his  debt  to  the  Plaintiffs,  if  the  goods  should  not  reach 
them. 

But  the  Court  were  clearly  of  opinion  that  as  the  goods  were  consigned  to  Dubois 
and  Son  to  hold  for  the  Plaintiffs,  the  former  [316]  were  to  be  considered  as  trustees 
for  the  latter  from  the  time  the  goods  were  put  on  board  the  ship;  that  the  circum- 
stance of  the  Plaintiffs  being  creditors  of  De  la  Torrfe  raised  a  good  consideration  for 
the  consignment,  and  therefore  no  doubt  could  be  entertained  of  the  Plaintiffs  having 
an  insurable  interest  (a )2. 

Shepherd  took  nothing  by  his  motion. 

Wolff  and  Other.s  v.  Horncasti.e.    Nov.  14tb,  1798. 

[Discussed,  Ebsworth  v.  Alliance  Marine  Insurance  Company,  1873,  L.  R.  8  C.  P.  624.] 

A.  having  consigned  a  cargo  to  B.  and  drawn  bills  on  him  to  the  amount  of  it,  in 
favour  of  C  his  general  agent,  sends  these  bills  together  with  the  bills  of  lading  to 
C,  desiiing  him  to  transmit  them  to  B.  "that  B.  may  have  an  opportunity  of 
insuring  : "  he  also  draws  a  bill  for  3001.  on  C,  which  is  accepted  ;  B.  refuses  to 
take  to  the  cargo  or  accept  the  bills  drawn  on  him  :  C.  then  effects  a  policy  in  his 
own  name,  and  informs  A.  thereof,  who  approves  of  his  conduct.     In  an  action  by 

(a)'  Mauray  v.  Shedden,  10  East,  540.  Robertson  v.  Hamilton,  14  East,  522. 
Williams  v.  Everett,  14  East,  582,  594. 

(a)'-  Lord  Kenyon,  in  the  case  of  Anderson  v.  Edie,  Guildhall  sittings.  Trinity  term 
35  Geo.  3,  Park  Insur.  432  a.  was  of  opinion  that  a  creditor  has  an  insurable  interest 
in  the  life  of  his  debtor,  since  the  means  by  which  he  is  to  be  satisfied  may  materially 
depend  upon  it,  and  at  all  events  the  death  must  in  some  degree  lessen  the  security. 
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C.  stating  himself  in  the  first  count  to  be  the  agent  of  A.  and  averring  interest  in 
bira  ;  in  the  second  averring  interest  in  himself :  held,  first,  that  the  policy  was 
good  within  28  G.  3,  c.  56  ;  secondly,  that  C.  had  an  insurable  interest  to  the 
amount  of  3001.  (a). 

This  was  an  action  upon  the  case  on  a  policy  of  insurance,  dated  the  9th  of 
January  1797,  and  made  by  the  Plaintiffs  by  their  names  and  firm  of  Messrs.  Wolflfs 
and  Dorville,  as  well  in  their  own  names  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might,  or  should  appertain  in 
part  or  in  all,  upon  goods  on  board  the  ship  The  "  Fahrsund's  Wharf,"  Peter  Nicolay 
Mohr,  master,  at  and  from  Fahrsund  to  London,  at  a  premium  of  six  guineas  per  cent. 
The  Defendant  underwrote  the  policy  for  2001.,  there  was  a  total  loss  by  perils  of 
the  sea.  The  first  count  of  the  declaration  averred  that  the  insurance  was  made  by 
the  Plaintiffs  as  the  agents  of  one  Jochura  Brink  Lund,  and  for  his  use  and  benefit, 
and  that  the  Plaintiffs  at  the  time  of  making  thereof  were  persons  residing  in  Great 
Britain,  and  did  effect  the  policy  as  such  agents,  and  that  the  style  and  firm  of  Messrs. 
Wolffs  and  Dorville  inserted  in  the  policy  was  at  the  time  of  making  thereof  the  usual 
style  and  firm  of  dealing  of  them  the  Plaintiffs,  and  that  Jochum  Brink  Lund  was 
interested  in  the  goods  to  the  amount  insured.  The  second  count  averred  the  interest 
in  the  goods  to  be  in  the  Plaintiffs,  and  that  they  made  the  said  insurance  for  and  on 
their  own  account. 

The  Defendant  paid  the  premium,  viz.  121.  12s.,  into  court  upon  a  plea  of  tender, 
which  was  admitted. 

The  cause  was  tried  at  the  Guildhall  sittings  after  Michaelmas  term  last,  before 
Eyre,  Ch.  J.  when  a  verdict  was  found  for  the  Plaintiffs  with  1871.  8s.  damages,  and 
40s.  costs,  subject  to  the  [317]  opinion  of  the  Court  on  a  case,  stating.  That  Jochum 
Brink  Lund  was  a  merchant  resident  at  Fahrsund  in  Norway,  and  had  contracted 
with  certain  persons  in  London,  carrying  on  trade  under  the  firm  of  the  Cudbear 
Company,  to  supply  them  with  a  quantity  of  moss :  that  the  Plaintiffs  were  the 
general  agents  of  the  said  Jochum  Brink  Lund  in  London  :  that  the  said  Jochum 
Brink  Lund  having,  on  the  12th  November  1796,  shipped  574  sacks  of  moss  at 
Fahrsund  in  Norway,  on  board  the  said  ship  called  the  "Fahrsund's  Wharf," consigned 
to  the  said  Cudbear  Company  in  London,  and  upon  their  account  and  risk  transmitted 
to  the  Plaintiffs  the  invoice  and  bill  of  lading  of  the  same,  in  a  letter  as  follows  :  "The 
ship  'Fahrsund's  Wharf  is  now  loading  with  a  cargo  of  moss;  she  will  be  ready  to 
sail  in  the  course  of  eight  or  fourteen  days,  and  usually  takes  in  fifty-six  tons  ;  please 
to  hand  the  enclosed  to  the  Cudbear  Company,  that  these  friends  may  have  an 
opportunity  to  secure  themselves  by  insuring  the  moss  cargo,  the  season  being  so  far 
advanced  :"  that  the  goods  were  by  the  sai(l  bill  of  lading  to  be  delivered  to  the  said 
Cudbear  Company  or  order;  that  on  the  10th  of  December  1796  the  said  Jochum 
Blink  Lund  drew  a  bill  of  exchange  on  the  .said  Cudbear  Company  for  the  amount 
of  the  said  cargo,  11121.  8s.  2d.,  at  three  months  sight,  in  favour  of  the  Plaintiffs,  and 
remitted  the  same  to  the  Plaintiffs  to  procure  acceptance  thereof,  and  to  place  to  his 
credit ;  and  at  the  same  time  advised  the  Plaintiffs  of  his  having  drawn  on  them 
for  3001.,  which  bill  for  3001.  was  by  the  Plaintiffs  accepted  and  afterwards  paid  : 
that  the  Cudbear  Company,  after  having  received  through  the  hands  of  the  Plaintiffs 
the  bill  of  lading  and  invoice  of  the  said  cargo,  and  having  the  said  bill  for  11121.  8s.  2d. 
presented  to  them  by  the  Plaintiffs  for  acceptance  on  the  9th  of  January  1797,  refused 
to  accept  the  said  bill  or  take  to  the  cargo,  or  insure  the  same,  and  returned  the  bill 
of  lading  and  invoice  to  the  Plaintifi's  :  that  the  Plaintiffs  thereupon  caused  the  above 
insurance  to  be  made  on  the  said  9th  of  January  1797  without  any  order  so  to  do, 
and  on  the  next  clay  by  letter  informed  their  correspondent  Jochura  Brink  Lund,  that 
the  Cudbear  Company  had  refused  to  accept  the  bill  or  take  to  the  cargo,  or  make  any 
insurance,  and  that  they  the  Plaintiffs  had  made  such  insurance  as  aforesaid.     On 

(a)  Vide  Bell  v.  Gibson,  post,  345.  S.  C.  8  T.  R.  275,  552.  Judgment  reversed, 
Lncena  v.  Cranfvrd,  3  B.  &  P.  75.  S.  C.  2  N.  R.  269,  313.  Hihbert  v.  Martin, 
1  Campb.  538.  "  Conway  v.  Gray,  10  East,  536-547.  Stirling  v.  Vaughan,  11  East,  619, 
631.  PMith  V.  Thompson,  13  East,  274.  Bell  v.  Jansmi,  1  M.  &  S.  201.  Parker  v. 
Beasley,  2  M.  &  S.  423.  Robertson  v.  Hamilton,  14  East,  522,  529.  Hagerdon,  v. 
Oliverson,  2  M.  &  S.  485,  488. 


926  WOLFF    V.   H0RNCA8TLE  1  BOS.  <c  PUL.  318. 

receipt  of  which  letter  the  said  Jochiim  Brink  Lund,  on  the  28th  day  of  January  1797, 
wrote  a  letter  to  the  Plaintiffs,  containing,  among  other  things,  as  follows :  "  it  is 
very  well  you  have  taken  the  precaution  to  insure  the  moss  [318]  cargo,  hoping  the 
Cudbear  Company  at  the  arrival  of  the  ship  will  repay  the  premium  ;  in  the  mean 
time  I  have  credited  you  the  amount  of  it  in  your  account.  On  the  10th  instant 
Captain  P.  N.  Mohr  sailed  again,  but  on  account  of  stormy  and  contrary  winds  was 
obliged  to  take  harbour  on  the  west  coasts  of  Norway  in  Rasvog,  without  any  damage, 
intending  with  the  first  fair  wind  to  proceed  on  his  voyage  ;  not  doubting  at  his  safe 
arrival  you  will  settle  it  with  the  Cudbear  Comjiany  in  such  a  manner  that  they, 
without  any  further  objection,  will  take  and  pay  the  cargo  as  per  invoice.  In  want 
of  complying  with  the  above  I  shall  be  necessitated  to  commence  a  lawsuit  against  the 
said  company,  to  which  I  will  furnish  you  with  the  necessary  documents."  That 
the  said  Jochum  Brink  Lund  was  at  the  time  of  the  said  insurance  being  effected 
indebted  to  the  Plaintiffs  in  14001.  and  upwards:  that  the  said  ship  the  "  Fahrsund's 
Wharf,"  with  the  said  cargo  on  board,  was  afterwards  lost  by  perils  of  the  sea  in  the 
voyage  insured  from  Fahrsund  in  Norway  to  London. 

The  question  reserved  for  the  opiinon  of  the  Court  was,  whether  the  Plaintiffs 
were  entitled  to  recover?  if  not,  a  verdict  to  be  entered  for  the  Defendant. 

Le  Blanc  Serjt.  for  the  Plaintiffs.  Two  objections  are  made  to  the  Plaintiffs' 
recovery.  To  the  first  count  which  avers  the  interest  to  be  in  Lund,  and  that  the 
Plaintiffs  made  the  insurance  as  his  agents  and  for  his  use  and  benefit,  and  that  at  the 
time  of  making  it  they  resided  in  Great  Britain  and  effected  the  policy  as  such  agetits, 
the  Defendant  objects  that  the  policy  was  not  made  by  the  order  of  Lund,  nor  by  the 
Plaintiffs  as  his  agents,  and  therefore  is  void  under  28  Geo.  3,  c.  56.  To  the  second 
count,  which  avers  the  interest  to  he  in  the  Plaintiffs,  he  objects  that  they  had  no 
insurable  interest,  or,  what  is  stronger,  that  they  made  the  insurance  on  Lund's  account, 
and  not  on  their  own.  let,  It  appears  that  the  Plaintiffs  were  the  general  agents  of 
Lund  in  this  country,  it  was  therefore  their  duty  to  take  care  of  his  interest.  No 
express  order  was  given  to  the  Plaintiffs  by  Lund  to  insure  on  his  account,  because 
be  thought  that  the  consignees,  the  Cudbear  Company,  would  take  to  the  cargo  and 
insure.  This  appears  by  his  letter,  in  which  he  directs  the  bill  of  lading  to  be  lianded 
to  the  Cudbear  Company,  that  they  may  have  an  opportunity  of  securing  themselves 
by  insurance.  On  the  Cudbear  Company  refusing  to  take  to  the  cargo,  the  Plaintiffs 
insured  for  Lund  their  principal,  and  immediately  wrote  bira  word  of  their  having 
80  done:  Lund  directly  approved  of  their  [319]  conduct,  and  adopted  their  acts. 
Previous  to  2-5  Geo.  3,  c.  44,  it  was  complained  of  as  a  great  inconvenience  that  policies 
being  made  in  blank,  no  name  appeared  by  which  any  judgment  could  be  formed  of 
the  character  of  the  persons  interested  in  the  risk.  By  that  statute  it  was  therefore 
enacted,  that  no  policy  should  be  made  without  inserting  the  name  or  names  of  the 
person  or  persons  interested  therein,  or  the  name  or  names  of  the  person  or  persons 
who  should  effect  the  fame  as  agent  or  agents  of  the  person  or  persons  interested,  &c. 
After  this  act,  many  policies  were  effected  in  the  names  of  agents,  without  its  being 
stated  that  they  acted  as  agents,  and  great  inconvenience  having  arisen  from  this 
circumstance,  it  was  found  expedient  to  repeal  that  statute  by  28  Geo.  3,  c.  .56,  the 
object  of  which  is,  that  the  name  of  some  person  residing  in  Great  Britain  shall  appear 
on  the  policy,  without  requiring  that  he  shall  be  described  as  agent.  Then  do  not 
the  Plaintiffs  come  within  the  meaning  of  this  act?  Tbey  are  persons  residing  in 
Great  Britain  ;  they  are  the  general  agents  of  the  person  intereste<i  ;  thoy  are  the 
persons  to  whom  the  consignees  returned  the  bill  of  lading;  they  are  the  persons  to 
whom  the  owner  of  the  cargo  intimated  the  propriety  of  making  an  insurance,  and 
whose  acts  in  having  insured  he  afterwards  approved.  The  28  Geo.  3,  having  been 
made  in  order  to  remove  the  inconveniences  occasioned  by  25  Geo.  3,  the  Court 
will  not  put  a  strict  construction  on  it,  so  as  to  defeat  the  Plaintiffs'  title  to  recover. 
2dly,  If  it  were  necessary  for  the  Plaintiffs  to  have  recourse  to  the  second  count,  their 
right  to  insure  on  their  own  account  might  easily  be  established,  since,  on  receiving 
the  bill  of  lading  from  the  owners,  they  accepted  a  bill  for  3001.  which  created  a  lien 
on  the  goods  to  that  amount. 

Shepherd  Serjt.  for  the  Defendant :  1st,  The  material  question  is,  whether  the 
PlaintifTs  have  effected  a  policy  within  28  Geo.  3?  It  is  clear  that  this  case  is  not 
within  the  words  of  that  statute.  The  persons  whose  names  are  to  be  inserted  are, 
the  person  interested,  the  consignor,  or  the  consignee  (none  of  which  characters  apply 
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to  the  Plaintiffs);  the  person  residing  in  Great  Britain  who  shall  receive  the  order, 
or  the  person  who  shall  give  the  order  for  effecting  the  insurance.  Now  this  case 
states  that  the  Plaintiffs  had  not  received  any  order  at  the  time  when  the  policy  was 
effected  ;  the  question  therefore  is  brought  to  this,  whether  the  subsequent  approba- 
tion of  Lund  be  equivalent  to  a  previous  order'?  But  whether  the  policy  were  well  or 
ill  effected  must  depend  on  the  facts  existing  at  the  time  when  the  policy  was  made ; 
and  as  the  Plaintiffs  [320]  had  then  received  no  order  they  made  an  unauthorized 
insurance.  Lund  might  have  resolved  to  litigate  the  question  with  the  Cudbear 
Company,  and  have  disowned  the  act  of  the  Plaintiffs,  in  which  case  they  would  have 
been  entitled  to  a  return  of  premium,  no  risk  having  been  run.  If  a  subsequent 
acquiescence  be  held  tantamount  to  a  previous  order,  it  will  be  in  the  power  of  any 
person  residing  in  England  to  effect  a  policy  without  order,  and  afterwards  to  set  up 
an  acquiescence,  or  demand  a  return  of  premium,  according  as  the  risk  may  turn  out. 
I  contend  that  the  agent  must  have  such  an  order  at  the  time  of  insurance  as  will 
bind  his  piincipal.  Now  in  this  case,  if  the  Plaintiffs  had  averred  that  they  effected 
the  policy  by  order,  they  could  not  have  supported  the  averment.  There  is  no  doubt 
that  subsequent  acquiescence  in  the  ease  of  a  general  agent  may  be  evidence  of  a 
previous  order,  but  the  fact  of  a  previous  order  is  absolutely  negatived  by  this  case. 
2dly,  It  is  expressly  stated  in  the  case  that  the  Plaintiffs  did  not  insure  on  their  own 
account,  but  that  they  wrote  to  Lund  to  inform  him  that  they  had  effected  a  policy 
on  his  account,  and  he  agreed  to  credit  them  for  the  premium.  However,  had  this 
not  been  the  case,  they  could  have  had  no  insurable  interest,  for  Lund  desired  them 
to  hand  over  the  bill  of  lading  to  the  Cudbear  Company,  and  drew  on  the  Company 
in  favour  of  the  Plaintiffs  to  the  amount  of  the  goods.  The  Plaintiffs  therefore 
accepted  the  bill  for  3001.  drawn  by  Lund  upon  them  on  the  faith  of  the  consignees 
accepting  the  bill  drawn  for  the  value  of  the  goods,  not  on  the  faith  of  the  goods 
arriving. 

BuLLER  J.  This  is  an  action  on  a  policy  of  insurance  made  on  goods  on  board  the 
"Fahrsund's  Wharf  "  at  and  fromFahrsund  to  London.  The  policy  is  made  in  the  names 
of  Wolff  and  Dorville,  as  well  in  their  own  names  as  for  and  in  the  name  and  names  of 
all  and  every  other  person  or  persons  to  whom  the  same  did,  might,  or  should  appertain 
in  part  or  in  all.  This  policy  in  its  frame  is  very  much  like  those  which  we  used 
to  see  some  years  before  the  legislature  interposed  in  the  2.5th  Geo.  3,  only  I  remember 
that  the  words  "as  interest  may  appear"  were  then  usually  added.  The  ship  sailed 
on  her  voyage  with  the  goods  on  board  ;  the  premium  was  paid;  it  was  a  real  bona 
fide  transaction  ;  and  no  fraud  has  been  suggested  ;  a  loss  has  happened,  and  the 
underwriter  now  chooses  to  say,  that  for  want  of  a  strict  compliance  with  the  28  Geo.  3, 
he  shall  be  excused  from  paying  the  money.  Time  was,  when  no  underwriter  would 
have  dreamed  of  making  such  an  objection  :  if  his  solicitor  had  suggested  a  loop-hole 
by  which  he  might  escape,  [321]  he  would  have  spurned  at  the  idea.  He  would  have 
said  it  is  not  a  fair  policy?  have  I  not  received  the  premium?  and  shall  I  not  now, 
when  the  loss  has  happened,  pay  the  money  1  This  would  have  been  his  answer,  and 
he  would  have  immediately  ordered  his  broker  to  settle  the  loss.  If  however  the 
Defendant  can  bring  his  case  within  the  statute,  he  has  a  right  to  do  so,  and  we  are 
bound  to  give  him  judgment.  But  has  the  Defendant  brought  his  case  within  the 
meaning  of  the  statute?  has  he  even  brought  it  within  the  words  of  the  statute? 
And  even  if  he  had  brought  it  within  the  words  and  not  within  the  meaning, 
I  should  be  clearly  of  opinion  for  deciding  against  him?  and  in  so  doing  I  should 
follow  the  directions  of  the  statute,  which  in  the  last  clause  says,  "every  policy  and 
policies  of  insurance  made  and  wrote  contrary  to  the  true  intent  and  meaning  of  this 
act,  shall  be  null  and  void."  The  objection  is  that  the  statute  requires  the  names  or 
style  and  firm  of  dealing  of  the  persons  interested,  or  the  names  or  stylo  and  firm  of 
the  consignors  or  consignees  of  the  goods  insured,  or  the  names  or  style  and  firm  of 
the  persons  residing  in  Great  Britain,  who  shall  receive  the  order  for  and  effect  the 
policy,  or  of  the  persons  who  shall  give  the  order  or  directions  to  the  agents  immedi- 
ately employed  to  negooiate  or  effect  the  policy  to  be  inserted  in  the  policy.  Now  it 
is  material  to  go  back  to  a  time  previous  to  the  passing  of  this  statute,  in  order  to  see 
what  was  the  real  meain'ng  of  the  Legislature.  My  Brother  Le  Blanc  very  properly 
went  into  a  review  of  the  2.5  Geo.  3,  though  that  act  has  been  since  repealed.  By 
putting  the  two  acts  together  we  may  learn  the  true  spirit  and  meaning  of  the  last ; 
what  it  was  those  who  introduced  it  wished  to  be  effected  ;  and  I  might  add  from 


928  WOLFF   r,  HORNCASTLE  1  BOS  &  PUL.  S22. 

recollection  what  it  was  they  professed.  The  inconvenience  recited  by  25  Geo.  3 
was  the  making  policies  in  blank,  and  therefore  it  was  enacted,  that  where  they  were 
made  by  persons  residing  in  Great  Britain,  the  names  of  the  persons  interested  should 
be  inserted  therein,  or  the  names  of  the  person  who  should  effect  the  same  as  agents 
for  the  persons  interested,  and  in  case  of  persons  residing  out  of  Great  Britain,  the 
name  of  the  agent.  Under  this  act  it  happened  that  manj'  persons  not  understanding 
the  meaning  of  these  provisions,  and  not  complying  literally  with  them,  lost  the 
benefit  of  their  policies  (a)'.  The  Legislature  therefore  thinking  that  they  had  drawn 
the  stiing  too  tight,  recited  in  28  Geo.  3,  "  that  it  had  been  found  by  ex  [322]-|)erience 
that  great  mischiefs  and  inconveniences  had  arisen  to  persons  interested  in  ships  and 
to  persons  using  commerce,  from  the  25  Geo.  3,  c.  44,  and  that  it  was  expedient  that 
other  and  more  convenient  provisions  should  be  made  for  the  regulating  insurances 
on  ships,  &c.  than  those  contained  in  the  said  act,"  &c.  Now  we  are  bound  to  say 
that  this  second  statute  must  receive  the  most  liberal  construction  that  the  words  will 
bear.  From  the  language  of  the  two  statutes,  as  well  as  the  consideration  that  we  are 
construing  a  contract  uberrima  fide  ;  viz.  a  policj'  of  insurance,  we  must  avoid  bearing 
harder  upon  the  Plaintiffs  than  is  absolutely  necessary.  Let  us  see  then  whether  the 
Plaintiffs  do  or  do  not  come  within  any  of  the  descriptions  of  persons  in  the  last  statute. 
These  descriptions  are  four :  the  consignor  and  the  consignee,  the  person  receiving 
and  the  person  giving  the  order.  It  is  perfectly  clear  that  the  Plaintiffs  are  not  the 
consignors :  but  I  am  by  no  means  prepared  to  say  that  they  are  not  the  consignees. 
It  is  true  that  the  goods  were  originally  consigned  to  another  person,  but  the  case 
must  be  considered  as  it  stood  at  different  periods:  though  the  Cudbear  Company 
were  clearly  the  consignees  at  first,  it  does  not  follow  that  they  continued  to  be  so. 
What  is  a  consignee?  A  consignee  is  a  person  residing  at  the  port  of  delivery,  to 
whom  the  goods  are  to  be  delivered  when  they  arrive  there.  Lund  does  not  trust  the 
Cudbear  Company  without  securing  himself :  he  therefore  sends  the  bill  of  lading  to 
the  Plaintiffs,  who  are  his  general  agents,  in  order  that  he  may  be  secure  of  being 
paid  for  his  goods.  Certair)ly  if  the  Cudbear  Company  had  received  the  goods,  they 
would  have  been  the  consignees,  but  they  refused  to  receive  them;  then  who  was 
entitled  to  receive  them?  It  cannot  be  pretended  that  nobody  had  the  right,  and  the 
captain  could  not  keep  them  :  then  to  whom  could  the  right  belong  but  to  the  persons 
who  had  the  bill  of  lading  and  were  the  general  agents  of  the  consignor?  From  the 
moment  that  the  Cudbear  Company  refused  to  have  any  thing  to  do  with  the  goods, 
the  Plaintiflfs  became  the  consignees.  If  this  be  so,  there  is  no  objection  to  the  policy, 
and  I  am  satisfied  that  I  do  not  carry  this  construction  too  far  when  the  justice  of  the 
case  is  with  the  Plaintiffs.  But  there  are  two  other  characters  mentioned  in  the 
statute.  The  next  is  the  person  who  receives  the  order  to  insure.  Let  us  see  there- 
fore whether  these  Plaintiffs  had  not  an  order  to  make  insurance.  The  goods  were 
originally  ititended  for  the  Cudbear  Company  ;  but  they  were  sent,  accompanied  with 
a  letter  [323]  which  stated  in  the  clearest  terms  that  Lund  intended  that  they  should 
be  insured.  The  Cudbear  Company  having  refused  to  take  the  goods,  could  the 
Plaintiffs,  who  were  the  general  agents  of  Lund,  could  any  man  of  sense  read  his 
letter,  and  doubt  of  his  intentions?  In  giving  his  reasons  he  says  that  the  season  is 
so  far  advanced,  that  he  does  not  thit)k  it  safe  to  send  the  goods  without  their  being 
insured.  The  Plaintiffs  must  therefore  have  been  blind  if  they  had  not  seen  that  it 
was  his  intention  to  have  them  insured.  Then  what  was  his  interest?  Why  that 
they  should  be  insured.  It  is  agreed  that  a  general  agent  has  a  right  to  exercise  his 
discretion  for  the  benefit  of  his  principal :  he  must  act  on  the  spur  of  the  occasion, 
and  if  nothing  else  had  passed,  I  have  doubts  whether  the  consignor  would  not  have 
been  liable  to  pay  the  premium.  But  the  Plaintiffs  take  the  opportunity  to  inform 
the  consignor  of  their  having  made  the  insurance,  and  he  highly  approves  of  their 
acts  (a)',  which  brings  the  case  within  the  maxim  that  omnis  ratihabitio  retrotrahitur 
&  mandato  priori  ajquiparatur.  I  am  clear  therefore  that  the  Plaintiffs  were  the 
persons  who  received  the  order  to  make  this  insurance  within  the  description  of  the 
act  of  parliament.  But  there  is  still  another  character  to  be  consi<lered  ;  the  statute 
mentions,  in  the  last  place,  the  person  who  gives  the  order  to  make  insurance.  Now, 
in  my  opinion  it  is  impossible  to  state  a  case  that  comes  more  directly  within  the  act 

(o)'  Pray  and  Others  v.  Edie,  1  Term  Rep.  313. 

(a)'  Vid.  French  v.  Backhouse,  and  French  v.  Foukton,  5  Burr.  2727. 
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of  Parliament  than  this.  Who  were  the  persons  immediately  concerned,  who  immedi- 
ately employed  the  broker,  who  gave  the  immediate  order  for  insurance,  but  the 
Plaintiffs?  It  appearing  therefore  that  they  come  within  the  words  of  the  act  of 
Parliament,  the  case  stands  clear  of  all  objections,  and  is  in  law,  conscience,  and 
justice  with  the  Plaintiffs.  With  respect  to  the  second  count,  I  hold  that  the 
Plaintiffs  had  a  clear  right  to  insure  to  the  amount  of  3001.,  for  which  they  were 
interested  in  the  goods.  My  Brother  Shepherd  considers  them  as  standing  without 
interest  in  the  goods,  because  they  had  only  a  debt  against  Lund.  I  agree  that  a  debt 
which  has  no  reference  to  the  article  insured,  and  which  cannot  make  a  lien  on  it,  will 
not  give  an  insurable  interest.  But  a  debt  which  arises  in  consequence  of  the  article 
insured,  and  which  would  have  given  a  lien  on  it,  does  give  an  insurable  interest. 
The  case  is  not  at  all  altered  by  the  goods  not  having  arrived.  There  is  no  more 
common  trans-[324]-action  in  the  city  of  London  than  to  raise  money  on  the  security 
of  a  bill  of  lading  and  policy  :  these  Plaintiffs,  having  advanced  their  money  on  that 
security,  must,  if  the  goods  had  arrived,  have  received  3001.  out  of  them ;  the  goods 
being  lost,  the  policy  of  insurance  stands  in  the  place  of  them,  and  the  Plaintiff  is 
entitled  to  receive  that  sum  under  the  policy.  By  my  note  it  appears  that  the  Chief 
Justice,  when  this  case  was  first  moved,  delivered  a  clear  opinion  in  favour  of  the 
Plaintiffs  :  on  the  whole  therefore  I  think  the  case  is  most  decidedly  with  them. 

Heath,  J.  I  am  of  the  same  opinion.  But  as  my  Brother  Buller  has  entered  so 
fully  into  the  case,  I  shall  speak  more  shortly  than  I  should  otherwise  have  done. 
This  statute  was  made  to  prevent  unlawful  gaming.  It  is  therefore  enacted  that  no 
persons  shall  recover  under  policies  of  insurance,  but  those  who  have  either  an  interest 
as  principals,  or  have  acted  as  agents.  In  the  first  place  then  I  think  that  the  Plaintiffs 
were  clearly  the  consignees  of  the  goods :  for  the  bills  of  lading  were  sent  to  them, 
and  they  had  a  right  to  take  possession.  The  statute  also  says,  that  if  the  names  of 
the  consignor  or  consignees  be  not  inserted,  that  of  the  person  giving  or  receiving  the 
order  for  the  insurance  shall  be  inserted.  While  the  ship  is  in  safety,  where  is  the 
difference  whether  the  agent  insure  without  order,  and  the  principal  afterwards 
approve  of  the  insurance,  or  first  receive  the  order  and  then  insure"?  On  the  second 
count  it  is  equally  clear,  that  the  Plaintiffs  had  an  insurable  interest.  It  is  true  that 
if  the  Cudbear  Company  had  altered  their  minds  and  taken  to  the  cargo,  that  the 
Plaintiffs  would  have  had  no  interest,  but  if  they  had  a  contingent  and  reasonable 
expectation  of  interest,  it  was  sufficient  to  entitle  them  to  insure,  according  to  what 
was  held  in  Le  C'ras  v.  Hughes  (E.  22  Geo.  3,  B.  R.  Park  on  Insur.  269),  viz.  that  a 
certain  expectation  of  receiving  property  captured  for  the  emolument  of  the  captors, 
from  the  Crown,  would  give  an  insurable  interest. 

RoOKE  J.  I  agree  in  opinion  with  my  Brothers.  I  think  that  the  Plaintiffs  may 
be  considered  as  consignees  of  these  goods,  and  I  also  think  that  they  may  be  con- 
sidered as  having  received  orders  from  the  principal  to  insure,  what  they  did  having 
been  subsequently  adopted  by  him.  But  there  is  one  ground  on  which  I  have  no 
doubt,  namely  that  the  Plaintiffs  come  within  the  last  description  of  persons  mentioned 
in  the  statute.  They  are  the  persons  who  gave  the  immediate  order,  in  consequence 
of  which  [325]  the  policy  was  effected.  The  act  of  28  G.  3,  was  made  to  remedy  the 
inconveniences  which  were  experienced  under  the  25  G.  3,  and  therefore  we  are  bound 
to  give  it  a  liberal  construction.     I  think  the  PlaiotiflFs  clearly  entitled. 

Postea  to  the  Plaintiffs  (a). 


Weddall  v.  Berger.     Nov.  17tb,  1798. 

Bail  were  allowed  to  justify  after  the  rule  on  the  sheriff  had  expired,  on  payment  of 
the  costs  of  the  opposition.  If  a  man  carry  on  his  business  at  a  lodging  in  one 
place,  and  keep  a  house  at  another,  notice  of  bail  describing  him  as  of  the  former 
place  is  sufficient. 

Le  Blanc  Serjt.  moved  to  justify  bail,  but  Runnington  Serjt.  opposed  the  justifica- 
tion, on  the  ground  of  the  rule  to  bring  in  the  body  having  expired  yesterday,  and 
that  the  sheriff  was  therefore  in  contempt. 

(a)  See  Craivford  v.  Hunter,  8  T.  R.  13. 
C.  P.  IV.— 30 
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But  the  Court  overruled  the  objection  and  allowed  the  bail  to  justify  on  the 
defendant  undertaking  to  pay  the  costs  of  the  opposition  (a)'. 

Kunnington  then  objected  to  the  notice,  because  one  of  the  bail  was  described 
therein  as  of  Coppice  How,  whereas  it  appeared  that  he  had  only  a  lodging  in  that 
place  where  he  carried  on  his  business,  but  that  his  house  was  in  Southampton  Row. 

The  Court  however  held  the  description  sufficient,  saying  he  was  most  likely  to 
be  found  at  the  place  where  he  carried  on  his  business;  that  he  had  been  found 
accordingly  and  was  a  house-keeper. 

Bail  allowed. 

Maddocks  and  Another  v.  Bullock.    Nov.  13th,  1798. 

If  a  Defendant  surrender  himself  it  is  a  sufficient  performance  of  the  condition  of  the 
bail  bond,  without  putting  in  bail.     But  he  must  give  notice  of  such  surrender  (a)^. 

The  Defendant  in  this  case  having  been  arrested,  a  bail-bond  was  taken  by  the 
sheriff;  bail  above  were  not  put  in,  but  before  the  return  of  the  writ  the  Defendant 
surrendered  himself;  no  notice  however  having  been  given  to  the  PlaintifT  of  the 
surrender,  he  took  an  assignment  of  the  bail-bond  and  proceeded  against  the  bail. 

A  rule  nisi  having  been  obtained  by  Cockell  Serjt.  on  a  former  day  for  cancelling 
the  bail-bond  and  staying  proceedings  thereon  ;  Williams  Serjt.  was  now  proceeding 
to  shew  cause  against  the  rule,  [326]  on  the  authority  of  IlariLson  v.  Davies,  5  Burr. 
2683,  where  it  was  held  that  the  Defendant's  surrender  was  no  performance  of  the 
condition  of  the  bail-bond,  but  that  he  must  put  in  bail :  however,  on  a  question  from 
the  Court,  he  admitted  that  the  above  case  had  been  overruled  in  Jmies  v.  Lander, 
6  T.  K.  753,  and  Stamper  v.  Milboume,  7  T.  R.  122  (a)^,  but  added,  that  there  was 
a  difference  in  this  case,  no  notice  having  been  given  of  the  surrender. 

The  Court  said  that  as  no  notice  had  been  given,  the  costs  of  the  proceeding  must 
be  paid  up  to  the  present  time,  and  vcith  that  term  made  the 

Kule  absolute. 


WiLLUMS,  Executor  of  Elizabeth  Breedon,  v.  Bartholomew.     Nov.  19ch,  1798. 

[Adopted,  Doe  v.  Crago,  1848,  6  C.  B.  98.] 

If  A.  tenant  for  life  subject  to  forfeiture,  remainder  over  to  B.,  lease  to  C.  for  a  terra, 
and  afterwards  apprehending  that  he  has  forfeited,  acquiesce  in  B.'s  claiming  and 
receiving  the  rent  from  C,  his  executor  may,  on  shewing  that  he  acquiesced  under  a 
false  ap()rehension  recover  from  C.  the  amount  of  the  rent  erroneously  paid  to  B.(a)*. 

Covenant  for  rent.  The  declaration  stated  that  by  indenture  dated  the  2d  February 
1789,  E.  Breedon  demised  certain  premises  to  the  Defendant,  to  hold  from  the  29th 
of  September  1788,  for  the  term  of  twenty-one  years,  determinable  at  the  decease  of 
E.  Breedon,  at  the  yearly  rent  of  1301.  ;  that  E.  Breedon  died  on  the  30th  October 
1793,  having  made  the  Plaintiff  her  executor  ;  and  that  on  the  29th  of  September  1793, 
five  years  rent  amounting  to  6.501.  became  due  from  the  Defendant  to  E.  Breedon  ia 
her  lifetime.  Breach,  that  Defendant  had  not  paid  this  sum  to  E.  Breedon  in  her 
lifetime,  or  to  the  Plaintiff  since  her  death. 

Pleas.  1st,  That  the  Defendant  in  the  lifetime  of  the  said  E.  Breedon,  to  wit,  on 
the  29th  of  September  1793,  paid  to  the  said  E.  Breedon  the  sum  of  6.501.  being  the 
amount  of  five  years  rent  of  the  said  term  in  the  said  declaration  mentioned,  ending 
on  that  day  according  to  the  form  and  effect  of  the  said  indenture,  and  the  Defendant's 
covenant  therein  ;  concluding  to  the  country.     2d,  That  the  premises  in  question  were 

(a)'  But  the  Court  will  set  aside  an  attachment  obtained  against  the  sheriff  after 
the  bail  has  justified,  with  costs,  though  the  rule  to  bring  in  the  body  has  expired 
before  the  justification.     Thorold  v.  Fisher,  1  H.  Bl.  9. 

(a)-  Vide  Hamilton  v.  fFilscm,  1  Eist,  383.     Plimpton  v.  Howell,  10  East,  100. 

(a)^  See  however  Hamilton  v.  Wilson,  1  East,  383,  where  it  was  held  that  it  is 
optional  in  the  sheriff  to  accept  a  surrender  before  the  return  of  the  writ. 

(ay  Vide  Jiogers  v.  Pitcher,  6  Taunt.  201,  208. 
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settled  oil  E.  Breedon  by  way  of  joioture,  at  the  time  of  her  marriage  with  S.  Breedon, 
as  to  the  use  of  the  said  E.  Breedon,  for  her  life,  and  so  long  as  she  should  continue 
sole  and  unmarried,  from  and  after  the  death  of  the  said  S.  Breedon,  remainder  to 
his  right  heirs;  that  on  the  24th  of  November  1776,  S.  Breedon  died,  and  that  on 
the  5th  of  November  1786,  E.  Breedon  intermarried  with  W.  Williams  the  father 
of  the  present  plaintiff,  whertupon  her  interest  in  the  premises  deteimined;  And 
this,  &c.  wherefore,  &e. 

[327]  Replication,  taking  issue  upon  the  first  plea,  and  traversing  the  marriage 
with  W.  Williams,  stated  in  the  second  plea ;  and  on  this  also  issue  was  joined. 

This  case  came  on  to  be  tried  before  Heath  J.,  at  the  Berkshire  Summer  assizes  at 
Abingdon,  when  it  appeared  that  the  premises  were  settled  on  E.  Breedon  as  stated 
in  the  second  plea  ;  that  after  the  death  of  S.  Breedon  she  clandestinely  married 
W.  Williams  at  the  chapel  of  the  Savoy  ;  but  continued  to  receive  the  rent  for  some 
years,  until  Dr.  Breedon  the  remainderman  being  informed  of  the  marriage,  and  that 
she  had  forfeited  her  estate  thereby,  claimed  the  rent  of  the  Defendant,  who  accord- 
ingly paid  it  to  him  for  the  five  years  in  question,  with  the  knowledge  and  acquiescence 
of  E.  Breedon.  It  was  proved  in  answer  to  the  second  plea,  that  at  the  time  of  the 
interraairiage  of  E.  Breedon  with  W.  Williams,  he  had  another  wife  living.  A  question 
being  raised,  whether  these  facts  would  support  the  first  issue,  Heath  J.  was  of  opinion 
that  they  would  not,  and  accordingly  under  his  direction  a  verdict  was  taken  for  the 
Plaintiff,  but  if  the  Court  should  be  of  opinion  that  payment  by  the  Defendant  to  Dr. 
Breedon  under  the  above  circumstances  proved  the  first  issue,  then  a  verdict  on  that 
issue  to  be  entered  for  the  Defendant. 

A  rule  nisi  having  been  obtained  for  this  purpose  on  a  former  day, 

Le  Blanc  and  Shepherd  Serjts.  now  shewed  cause.  The  only  question  here  arises 
on  the  first  issue,  it  having  been  clearly  proved  under  the  second,  that  the  marriage 
of  E.  Breedon  with  W.  Williams  was  void.  The  payment  in  this  case  was  made  to 
Dr.  Breedon  under  a  mistake  ;  not  as  agent  to  E.  Breedon,  nor  under  the  idea  of  her 
having  directed  it.  Had  Dr.  Breedon  been  steward  to  E.  Breedon  the  payment  might 
then  have  been  considered  as  made  to  her  :  but,  this  was  an  adverse  payment  to  a 
person  who  claimed  the  rent  as  his  own  upon  false  grounds.  If  tenant  in  fee  make 
a  lease  and  die,  and  A.  B.  enter  and  receive  the  rents  before  the  heir  at  law  is  aware 
of  his  title,  the  tenant  shall  not  defend  himself  in  an  action  for  rent  brought  by  the 
heir  at  law,  by  saying  that  he  has  already  paid  the  rent  to  A.  B. 

Williams  Serjt.  for  the  Defendant.  It  is  true  that  payment  of  rent  by  the  tenant 
to  a  person  who  claims  adversely  without  the  knowledge  of  the  party  having  the  right 
to  it  cannot  be  supported.  But  I  contend  that  the  circumstances  of  this  case  amount 
to  evi-[328]-dence  to  be  left  to  a  jury,  that  the  rent  was  paid  by  the  direction  of 
E.  Breedon,  which  would  make  it  a  payment  to  herself.  The  payment  to  Dr.  Breedon 
under  an  idea  on  all  sides  that  he  was  entitled  to  the  rent,  amounts  to  an  agreement 
on  the  part  of  E.  Breedon,  that  it  should  be  paid  to  him.  Where  a  mortgagee  or 
obligee  agrees  that  the  mortgagor  or  obligor  shall  pay  the  interest  to  a  scrivener,  it 
is  a  good  payment,  though  he  has  neither  the  custody  of  the  mortgage,  nor  the  bond, 
Whitlock  V.  JFaliham,  1  Salk.  157.  Suppose  E.  Breedon  had  said  to  the  Defendant, 
"  I  have  forfeited  the  estate,  and  you  must  pay  the  rent  to  Dr.  Breedon  ; "  the  pay- 
ment would  have  been  protected  :  now  if  her  conduct  amount  to  a  confirmation  of  the 
payment,  it  must  have  the  same  eflPeet,  according  to  the  maxim  that  oranis  rati-habitio 
retro-trahitur  et  mandate  priori  fequiparatur.  This  cannot  be  called  a  voluntary  pay- 
ment by  the  tenant,  for  if  Dr.  Breedon  had  distrained  and  avowed  in  replevin  for  rent 
in  arrear,  what  plea  in  bar  could  the  tenant  have  set  up"?  Nor  was  it  a  payment  by 
mistake,  having  been  made  with  the  knowledge  of  the  lessor,  to  whom  all  the  fault  and 
laches  must  be  imputed. 

BULLER  J.  If  money  be  paid  to  A.  by  the  direction  of  B.,  it  is  a  good  payment 
to  B. ;  but  I  can  never  agree  that  if  money  be  paid  to  A.  simply  with  the  knowledge 
of  B.,  it  will  be  a  payment  to  B.  Suppose  that  one  disseises  another  of  an  estate  and 
continues  in  possession  of  the  rents  and  profits  with  the  knowledge  of  the  disseisee, 
will  any  body  say  that  the  disseisee,  shall  not  recover  against  the  tenant?  Knowledge 
will  not  do,  there  must  be  consent,  direction,  and  authority.  Here  there  clearly  was 
no  order.  This  poor  woman  thought  that  she  was  not  entitled  to  the  rent :  Dr. 
Breedon  therefore  obtained  it  in  spite  of  her,  in  consequence  of  her  persuasion,  that 
she  was  not  entitled.     If  she  allows  Dr.  Breedon  to  receive  the  rent  under  the  idea 
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that  she  has  no  right,  how  can  we  conclude  from  that  circumstance,  that  she  would 
have  done  the  same  if  she  had  been  apprised  of  her  right  T  It  has  been  argued,  that 
if  Dr.  Breedon  had  distrained  and  avowed  in  replevin,  the  tenant  could  have  made  no 
answer;  but  I  see  no  difficulty  in  that.  Every  tenant  is  bound  by  his  attornment; 
the  Defendant  might  have  pleaded  that  he  did  not  hold  as  tenant  to  Dr.  Breedon  ;  and 
if  Dr.  Breedon  had  said  "You  have  attorned  to  me;"  the  Defendant  might  have 
answered  "I  did  that  on  your  misrepresentation,  who  claimed  as  remainder-nian  ;" 
and  might  have  shewn,  that  Mrs.  Breedon  was  still  alive  ami  entitled.  [329]  If  Mrs. 
Breedgn  had  ordered  the  Defendant  to  pay  the  money  to  Dr.  Breedon,  the  payment 
could  never  afterwards  have  been  questioned.  The  tenant  in  that  case  would  have 
had  nothing  to  do  with  any  tiansaction  between  Mrs.  Breedon  and  Dr.  Breedon,  be 
the  title  what  it  might:  if  he  ba(i  obeyed  the  order  of  Mrs.  Breedon,  it  would  have 
been  a  payment  to  her  agent.  The  next  question  then  is,  whether  there  be  any  thing 
in  Mrs.  Bieedon's  conduct  which  amounts  to  a  confirmation  of  the  payment?  Now, 
to  constitute  that,  some  act  must  appear  to  have  been  done  by  her  with  knowledge 
of  her  own  situation.  Here  a  right  to  the  rent  was  insisted  upon  by  Dr.  Breedon  ; 
and  Mrs.  Breedon,  being  deceived  both  in  point  of  law  and  fact,  accjuiesced  in  the 
payment  of  that  rent  to  another  to  which  she  was  entitled.  Her  right,  therefore, 
stands  as  it  did  before  Dr.  Breedon,  whose  claim  was  clearly  adverse,  received  any 
rent  at  all. 

Heath  J.  I  continue  of  the  opinion  which  I  held  at  the  trial.  It  does  not  seem 
to  me  that  the  Defendant  was  under  any  peculiar  difficulty.  He  might  have  had 
recourse  to  a  bill  in  equity  to  be  indemnified.  What  was  said  by  my  Brother  Shepherd 
struck  me  very  much.  Suppose  a  lease  made,  and  a  person  claim  as  heir  at  law,  to 
whom  the  rent  is  paid  ;  and  afterwards  the  true  heir  at  law  is  discovered,  will  it  be 
said  that  he  shall  not  recover? 

Kooke  J.  The  tenant  having  taken  a  lease  from  Mrs.  Breedon,  must  answer  for 
the  defect  of  rent.  She  made  a  mistake,  and  thought  her  title  at  an  end  when  it  was 
not ;  the  mistake  was  afterwards  discovered,  and  her  executor  is  therefore  now 
warranted  in  recovering  the  rent  from  the  tenant. 

Rule  discharged. 


Williams,  Executor  of  Elizabeth  Breedon,  v.  Breedon.     Nov.  I9th,  1798. 

[Not  followed,  R.  v.  Finier,  1840,  12  Ad.  &  E.  331.] 

Where  a  general  verdict  has  been  given  on  two  counts,  one  of  which  is  bad,  and  it 
appears  by  the  Judge's  notes  that  the  jury  calculated  the  damages  on  evidence 
applicable  to  the  good  count  only,  the  Court  will  amend  the  verdict  by  entering  it 
on  that  count,  though  evidence  was  given  applicable  to  the  bad  count  also  (a). 

Trespass.  The  Ist  count  was  for  cutting  down,  felling,  throwing  down,  grubbing 
up,  prostrating,  and  destroying  the  timber-trees  and  other  trees,  and  the  underwood 
and  coppices  of  underwood  of  Elizabeth  Breedon  deceased,  in  her  life-time,  of  the 
value  of  3001.,  and  the  bushes  and  boughs  thereof  coming,  taking,  and  carrying  away, 
and  converting  to  the  use  of  the  Defendant.  [330]  The  second  count  was  for  seizing, 
taking,  and  carrying  away  the  goods  and  chattels,  viz.  wood,  timber,  underwood, 
bushes,  and  boughs  of  the  said  Elizabeth  deceased,  in  her  life-time,  of  the  value  of 
other  3001. 

Plea.     Not  Guilty. 

At  the  trial  before  Heath  J.,  at  the  Berkshire  Summer  assizes  at  Abingdon,  it  was 
proved  that  the  Defendant  (the  remained-man  mentioned  in  the  last  case,  and  who 
had  acted  on  an  idea  that  Elizabeth  Breedon  had  forfeited  her  interest  in  the  premises 
by  a  supposed  marriage  with  one  William  Williams)  cut  down  the  wood  in  question  : 
and  the  several  sums  of  money  for  which  he  sold  the  different  parcels  being  ascertained  ; 
the  jury  found  a  verdict  for  the  Plaintiff  with  general  damages  to  that  amount,  but  if 
the  Court  should  be  of  opinion  that  the  action  was  not  maintainable,  then  a  verdict 
to  be  entered  for  the  Defendant. 


(a)  Vide  Rightly  v.  Birch,  2  M.  &  S.  533. 
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However,  Williams  Serjt.  on  a  former  day  having  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested  : 

Le  Blanc  now  shewed  cause  against  that  rule.  Admitting  that  an  executor  cannot 
maintain  this  action  for  trees  cut  down  in  the  life-time  of  his  testator  (a)',  under  the 
first  count  of  this  declaration,  yet  as  it  appears  by  the  report  that  the  evidence  on 
which  the  verdict  of  the  jury  was  founded  applies  to  the  second  count  only,  the  Court 
may  rectify  any  mistake  by  entering  a  verdict  on  that  count. 

Williams  Serjt.  in  support  of  the  rule,  contended  that  as  evidence  was  produced 
at  the  trial  of  the  fact  of  cutting  down  the  trees,  and  the  jury  had  given  general 
damages,  the  Court  could  not  apply  those  damages  to  the  second  count  only,  and  that 
if  therefore  the  first  count  was  bad,  the  judgment  must  be  arrested. 

BuLLER  J.  As  evidence  was  given  at  the  trial  of  the  fact  of  cutting  down,  if 
there  had  been  no  other  evidence  to  shew  on  what  ground  the  damages  were  given  by 
the  jury,  it  certainly  would  not  be  competent  to  the  Court  to  alter  the  verdict.  But 
in  this  case  there  was  evidence  to  shew  that  the  damages  given  by  the  jury  were 
compounded  of  the  different  sums  for  which  the  parcels  of  wood  cut  down  by  the 
Defendant  were  sold.  This  circumstance,  therefore,  does  entitle  the  Judge  to  alter 
the  postea,  and  the  [331]  Court  must  consider  the  case  in  the  same  light  as  if  a  verdict 
had  been  found  for  the  Defendant  on  the  first  count,  and  for  the  Plaintiff  on  the 
second. 

Per  Curiam.     Rule  discharged  (a)^. 

Bell  v.  Stone.     Nov.  19th,  1798. 

A  letter  written  to  a  third  person  calling  Plaintiff  "a  villain,"  held  actionable, 
without  proof  of  special  damage  (ay. 

Action  on  the  case  for  defamation.  The  first  count  of  the  declaration,  after  stating 
that  the  Plaintiff  was  a  land-surveyor,  averred  that  the  Defendant,  intending  to  injure 
him  in  his  reputation  and  hurt  him  in  his  profession,  wrongfully  and  maliciously  wrote 
and  published  a  certain  scandalous,  malicious,  and  defamatory  libel,  in  the  form  of 
and  as  a  letter  addressed  to  one  N.  B.  to  whom  the  Defendant  was  indebted  in  a  large 
sum  of  money,  in  which  letter  was  contained,  of  and  concerning  the  Plaintiff,  the 
following  matter  :  "  After  the  communication  I  had  with  your  son  in  your  absence,  I 
but  little  thought  you  would  have  been  made  the  dupe  of  one  of  the  most  infernal 
villains  that  ever  disgraced  human  nature ;  but  I  suppose  you  were  deceived  by  those 
whom  you  thought  well  of,  and  whom  he  will  deceive  if  they  will  give  him  an  oppor- 
tunity ;  I  am  told  they  are  respectable,  and  how  they  can  be  connected  with  him  is 
the  most  astonishing  thing  to  me ;  Mr.  H.  writes  me  you  called  upon  him  (meaning 
the  Plaintiff)  on  the  subject  of  your  account,  for  which  the  villain  gave  you  his  note 
at  five  months;"  that  the  Defendant  in  further  prosecution  of  his  said  malice  sent 
the  said  letter  to  the  said  N.  B.,  to  the  great  hurt,  prejudice,  and  injury  of  the 
Plaintiff,  and  to  his  great  discredit  and  disgrace.  There  were  other  counts  on  words 
spoken  in  derogation  of  the  Plaintiff's  professional  character,  and  of  his  ability  to  pay 
his  debts.  The  conclusion,  referring  to  all  the  counts,  stated  that  the  Plaintiff  suffered 
special  damage  in  consequence  of  publishing  the  said  libel  and  speaking  the  said  words, 
viz.  that  he  was  arrested  by  the  said  N.  B.  for  the  sum  which  he  owed  to  him,  and 
that  he  lost  his  business,  &c. 

Plea.     The  general  issue. 

This  came  on  to  be  tried  at  the  Bedford  Summer  assizes,  when,  the  Plaintiff  having 
failed  in  proving  the  special  damage  laid,  Macdonald  Ch.  B.  was  of  opinion  that  the 
letter  on  which  the  first  [332]  count  proceeded,  unsupported  by  proof  of  special 
damage,  was  not  actionable,  and  directed  a  verdict  for  the  Defendant.     The  counsel 

(a)i  Vid.  Emerson  v.  Emerson,  1  Vent.  187,  and  also  Be  Mason  v.  Dixon,  Sir  William 
Jones,  174,  where  Hyde  and  Jones  Js.  held  that  the  4  Ed.  3,  c.  7,  did  not  give  trespass 
to  an  executor  for  a  clausum  fregit  or  trees  cut  in  the  life-time  of  his  testator.  Vid. 
etiam  what  was  said  by  Lord  Kenyon,  3  T.  R.  549. 

(a)-  Eddowes  and  Another  v.  Hopkins  and  Another,  Doug.  376.  Grant  v.  Astle, 
Doug.  730,  also  Spencer  v.  Gottr,  1  H.  Bl.  78. 

(a)3  Vide  Maitlaiui  v.  Goldney,  2  East,  426.     Home  v.  Bentinck,  2  B.  &  B.  130,  135. 
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for  the  Plaintiff,  however,  contending  that  the  letter  itself  was  actionable,  the  Chief 
Baron  asked  the  jury  what  damages  they  would  give  supposing  the  Plaintiff  entitled 
to  a  verdict  in  point  of  law.     The  jury  answered  la. 

Selloii  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  the  verdict  for 
the  Defendant  should  not  be  set  aside,  and  a  verdict  be  entered  on  the  first  count  for 
the  Plaintiff  for  Is.,  on  the  ground  that  though  the  words  in  the  first  count  might  not 
be  actionable,  if  only  spoken,  yet  that  being  committed  to  writing,  they  were  so. 

Le  Blanc  Serjt.  was  this  day  to  have  shewn  cause, 

But  the  Court  expressing  themselves  clearly  of  opinion  that  any  words  written 
and  published,  throwing  contumely  (u)'  on  the  party,  were  actionable,  Le  Blanc  declined 
arguing  the  point,  and  the 

Rule  was  made  absolute  {b). 

Le  Grew  v.  Cooke.    Nov.  20th,  1798. 

If  Defendant  bring  money  into  Court  on  a  plea  of  tender,  Plaintiff  may  take  it  out, 
though  he  reply  that  the  tender  was  not  made  before  action  brought  (a).- 

Assumpsit.  The  Defendant  pleaded  as  to  all  but  301.  non-assumpsit,  and  as  to 
that  sura  a  tender,  and  brought  the  money  into  court.  The  plaintiff  replied  an  original 
sued  out  on  a  particular  day,  and  that  the  money  was  not  tendered  before  that  day, 
but  took  the  money  out  of  court. 

A  rule  having  been  obtained  on  a  former  day,  calling  on  the  Plaintiff  to  shew 
cause  why  the  replication  to  the  plea  of  tender  should  not  be  struck  out,  on  the  ground 
of  the  Plaintiffs  having  admitting  the  tender  by  taking  the  money  out  of  Court. 

Le  Blanc  Serjt.  now  shewed  cause.  Li  an  action  on  the  case,  where  the  cause  of 
action  does  not  arise  from  the  non-payment  of  a  particular  sum  at  a  particular  day, 
the  plea  of  tender  admits  the  sum  tendered  to  be  due  to  the  Plaintiff,  and  only  denies 
bis  right  to  damages  beyond  that  sura.  But  to  the  sura  tendered  the  Plaintiff  will  be 
entitled,  even  though  he  should  be  nonsuited  or  a  verdict  pass  against  him,  because 
the  Defendant  has  admitted  so  much  to  be  due  to  him  :  nor  will  the  Court  retain  that 
money  in  their  hands  which  muit  belong  to  the  Plaintiff,  in  order  to  [333]  secure  the 
Defendant's  costs.     Cac  v.  Rvhinson,  2  Str.  1027.     Cas.  temp.  Hard.  206,  S.  C. 

Cockell  and  Shepherd  Serjts.  contra.  It  is  said  in  1  Crompton's  Prac.  p.  150, 
that  "  If  a  tender  be  pleaded  with  a  toujour  prist,  and  the  money  brought  into  court, 
if  the  Plaintiff  would  go  for  further  damages  he  must  not  take  the  money  out  of 
court,  but  take  issue  on  the  tender,  or  reply  a  request  and  refusal ;  and  if  such  issue 
is  found  against  him  he  will  be  barred  of  his  action  :  but  if  he  take  the  money  tendered 
out  of  court,  judgment  is  given  for  the  Defendant  to  go  quit : "  and  a  cise  in  this 
court  of  Cliff  V.  Jones,  T.  5  Geo.  1,  C.  B.  is  there  cited.  This  doctrine  is  perfectly 
agreeable  to  the  opinion  of  Lord  Holt,  in  the  cases  of  Ilorn  v.  Lewin,  1  Lord  Raym. 
643,  and  Burton  v.  Souter,  2  Lord  Raym.  744.  And  the  reason  why  a  party  should 
not  take  money  out  of  court  when  he  traverses  the  tender,  is  given  in  Hill  v.  Williams, 
Barnes,  358,  3d  ed.,  namely,  that  the  replication  to  the  tender  is  a  refusal  to  accept 
the  money. 

BuLLER  J.  This  is  a  point  of  practice  which  I  had  thought  as  clearly  settled  as 
any  point  ever  was;  and  I  am  much  deceived  if  it  has  not  been  more  than  once  before 
the  Court  of  King's  Bench.  It  is  perfectly  certain,  that  whatever  may  become  of  this 
action,  the  Plaintiff  will  be  entitled  to. the  money  tendered  :  and  if  that  be  the  case, 
by  what  right  can  the  Court  retain  it,  as  a  security  for  the  Defendant's  costs,  on  the 
chance  of  a  verdict  being  given  in  his  favour  1  I  agree  that  if  the  Plaintiff  be  negligent 
and  do  not  take  the  money  out  of  court  until  after  a  verdict  has  passed  for  the 
Defendant,  that  the  Couit  will  lay  hold  of  it  to  secure  the  Defendant's  costs  (a)^; 

(a)i  5  Co.  125  b. 

\h)  Sir  John  Austin  v.  Col.  Culpepper,  Skyn.  124.  2  Show.  313.  Harman  v. 
Delaney,  2  Str.  899.  Fitzgib.  253,  4.  Villers  v.  Monoley,  2  Wils.  403.  King  v.  Sir 
Edward  Lake,  Hard  res,  470. 

(a)2  Vide  Vaughan  v.  Barnes,  2  B.  &  P.  392. 

(flf  Vid.  Bathbone  v.  Stedman,  Cooke's  Cas.  Prac.  C.  B.  54,  and  Maddox  v.  Paston, 
id.  117,  where  money  having  been  paid  into  court  on  the  common  rule  and  verdicts 
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and  if  it  could  be  shewn  that  the  Plaintiff  was  now  in  that  situation,  the  Court  would 
not  let  him  take  out  the  money  without  doing  justice  to  the  Defendant.  It  being  once 
admitted  that  the  Piaintifi'  will  be  entitled  to  the  money  tendered  at  all  events,  the 
application  must  fall  to  the  ground.  The  reason  given  in  Barnes  against  allowing 
the  Plaintiff  to  take  the  money  out  of  court  is  absurd  ;  that  case  is  therefore  felo  de 
se,  and  the  present  application  rests  upon  no  other  foundation  than  the  opinion  of 
a  writer,  who  has  indeed  in  general  reported  the  [334]  practice  of  the  Court  with 
accuracy,  but  whose  assertion  in  this  case  is  unsupported  by  authority,  and  contradicted 
by  reason. 

Per  Curiam.     Rule  discharged  (a)^ 


Williams  v.  Waterfield.    Nov.  20tb,  1798. 

The  Court  allowed  the  Defendant  to  justify  bail  after  an  attachment  issued  against 
the  sheriff,  but  gave  leave  to  the  Plaintiff  to  oppose  them  without  prejudice  (i). 

Shepherd  Serjt.  having  moved  to  justify  bail  ;  Le  Blanc  Serjt.  objected,  that  an 
attachment  had  already  issued  against  the  sheriff  because  bail  were  not  put  in  in 
time,  and  that  if  he  now  opposed  the  bail  without  success,  it  would  not  be  competent  (a)- 
to  him  afterwards  to  oppose  setting  aside  the  attachment  against  the  sheriff,  whereas 
if  he  did  not  oppose  the  bail,  and  the  Defendant  should  afterwards  succeed  in  a 
motion  to  set  aside  the  attachment,  the  Plaintiff  might  have  had  bail. 

Buller  J.  It  was  the  practice  in  the  King's  Bench  in  these  cases,  and  it  seems 
to  me  to  be  the  most  convenient  mode,  for  the  Defendant  to  move  for  a  rule  to  shew 
cause,  why  on  putting  in  bail,  the  proceedings  against  the  sheriff  should  not  be  stayed, 
and  to  have  the  bail  ready  to  justify  when  that  rule  should  be  disposed  of.  But 
though  that  may  be  the  better  course  in  future,  it  must  not  affect  this  case. 

Per  Curiam.  Leave  given  to  the  Defendant  to  justify  his  bail,  and  to  the  Plaintiff 
to  oppose  them  without  prejudice. 

[335]    Dickenson,  Executor,  &c.  v.  Boyne.     Nov.  21st,  1798. 

The  Court  set  aside  a  judgment  and  warrant  of  attorney  given  to  secure  an 
annuity  for  a  defect  in  the  memorial,  without  costs,  because  it  was  the  case  of  an 
executor. 

Shepherd  Serjt.  moved  to  make  a  rule  absolute  for  setting  aside  a  judgment  and 
warrant  of  attorney,  given  to  secure  an  annuity  on  the  ground  that  a  clause  of  redemp- 
tion contained  in  the  deed  was  not  inserted  in  the  memorial. 

found  for  the  Defendants,  they  were  allowed  to  take  it  out  of  court  in  part  of  their 
costs. 

{af  In  an  Anonymous  case,  M.  11  Ann.  Cooke's  Cas.  Prac.  C.  B.  5,  an  executor 
Defendant  having  paid  money  into  court  on  the  common  rule,  was  allowed  to  take  it 
out  again  after  a  nonsuit ;  but  it  was  said  that  if  Defendant  had  not  been  executor 
or  administrator,  the  Plaintiff  should  have  had  the  money  :  and  accordingly  a  similar 
application  in  Lane  and  others  v.  JVilkinson,  T.  13  Geo.  1,  id.  36,  where  the  Defendant 
was  neither  executor  nor  administrator,  was  refused.  And  in  Elliot  v.  Callow,  Salk. 
597,  the  Plaintiff,  after  a  nonsuit,  was  allowed  to  take  money  out  of  court  which  had 
been  paid  in  on  the  common  rule.  But  it  was  there  said  that  if  money  be  paid  into 
court  on  a  plea  of  tender,  and  Plaintiff  takes  issue  on  the  tender  which  is  found  against 
him,  the  Defendant  shall  have  the  money.  Vid.  also  21  Ed.  4,  25,  pi.  15.  Co.  Litt. 
207  a.  Hanold  v.  Clotworthy,  Cro.  Jac.  126,  and  Benskin  v.  Herick,  Style,  388,  where 
that  was  held  to  be  the  law. 

(b)  Vide  Morky  v.  Cole,  1  Price,  103,  107. 

(a)'-  But  in  Boldero  v.  day,  Cowp.  769,  where  the  same  objection  was  started  to 
the  practice  then  prevailing,  of  an  exception  to  bail  being  a  waver  of  the  bail-bond,  the 
Court  of  K.  B.  resolved,  that  as  the  sheriff  after  he  has  been  ruled  must  give  notice 
that  be  will  put  in  and  perfect  bail  before  he  can  discharge  himself,  so  a  similar  notice 
should  be  given  in  order  to  stay  proceedings  on  the  bail-bond,  and  then  Plaintiff  may 
oppose  the  bail  in  Court,  without  its  being  any  waver. 
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he  Blanc  Serjt.  on  the  part  of  the  Plaintiff,  admitted  the  law  («)'  to  be  against 
him,  but  observed  that  as  this  was  the  case  of  an  executor  who  could  not  be  aware  of 
the  nature  of  the  deeds,  it  would  be  bard  to  oblige  him  to  pay  costs. 

And  the  Court  being  of  that  opinion  made  the 

Rule  absolute  without  costs. 


England  v.  Keravan.    Nov.  2l8t,  1798. 

Where  bail  are  regularly  put  in  and  excepted  to,  the  Defendant  need  not  describe 

them  in  bis  notice  of  justification. 

Bail  having  been  regularly  put  in  and  excepted  to,  the  Defendant's  attorney  gave 
a  notice  of  justification  to  the  Plaintiff's  attorney  to  the  following  effect :  "Take  notice 
that  J.  K.  of,  iScc.  will  be  added  to  the  bail  already  put  in,  and  that  the  said  J.  K.  and 
John  Biiiford  of  whom  you  have  already  had  notice,  will  on,  &e.  justify,  &c."  John 
Binford  was  fully  described  when  originally  put  in,  though  no  description  was  added 
to  bis  name  in  this  notice. 

Shepherd  Serjt.  opposed  the  justification,  insisting  that  a  description  of  John  Binford 
should  have  been  inserted  in  the  notice. 

Le  Blanc  Serjt.  contra,  contended,  that  when  bail  are  regularly  put  in,  no  descrip- 
tion need  be  inserted  in  the  notice,  and  that  the  Defendant  therefore  had  done  all 
that  was  requisite  in  describing  the  added  bail. 

The  Court  finding  on  application  to  the  officer,  that  where  bail  are  regularly  put 
in  and  excepted  to,  it  is  not  the  practice  (a)^  for  the  Defendant  to  insert  any  description 
in  bis  notice  of  justification. 

Admitted  the  bail. 

[336]    The  King  v.  Davis,  one,  &c.    Nov.  22d,  1798. 

It  is  no  objection  to  a  prisoner  being  discharged  under  the  Lord's  act,  that  his  creditor 
is  dead.  An  attorney  in  custody  on  an  attachment  for  not  paying  over  money 
received  by  him  in  the  course  of  a  suit,  may  be  discharged  under  the  Lords'  act. 
The  Court  cannot  under  the  words  of  37  Geo.  3,  c.  8,  s.  2,  moderate  the  sum  to 
be  paid  to  a  prisoner  on  bis  being  remanded,  but  a  note  must  be  signed  for  the 
full  sum  directed  by  that  act.  Such  note  cannot  be  signed  by  the  creditor's  attorney, 
if  his  client  be  dead. 

The  Defendant  having  been  imprisoned  under  an  attachment  for  non-payment  of 
money  to  the  Plaintiff,  in  a  cause  of  M'lnlosh  v.  Munday,  which  he  had  received  as 
attorney,  was  this  day  brought  up  to  be  discharged  under  the  Lords'  act. 

Runnington  Serjt.  in  opposition  to  bis  discharge,  1st,  produced  an  affidavit  that  by 
accounts  of  the  state  of  M'Intosh's  health,  very  latel}'  received  from  Bath,  there  was 
every  reason  to  believe  that  he  was  no  longer  alive  ;  and  urged  that  if  he  were  dead, 
there  was  no  one  to  whom  notice  could  be  given  according  to  the  provisions  of  the 
act;  2dly,  he  contended,  that  as  the  Defendant  was  imprisoned  by  attachment,  he 
was  not  dischargeable  (a)^  under  the  statute. 

But  the  Court  over-ruled  both  objections,  saying  as  to  the  last,  that  an  attachment 
for  non-payment  of  money  is  an  execution  (b). 

Runnington  then  applied  to  the  Court  to  remand  the  prisoner  on  payment  of  a 
less  sum  than  3s.  Gd.  per  week,  insisting  that  the  Court  was  authorized  so  to  do,  both 
by  the  words  of  32  Geo.  2,  c.  28,  s.  13,  which  directs  the  Court  to  discharge  the  prisoner, 
unless  the  creditor  will  sign  a  note  "  to  pay  and  allow  weekly  a  sum  not  exceeding 
2s.  4d.,"  and  by  the  case  of  HiU  v.  JFadmore,  Barnes,  387,  ed.  3,  where  the  Court  said 
that  they  had  power  to  moderate  the  allowance,  and  remanded  the  Defendant  upon 

(o)'  Vid.  Ex  parte  Ansell,  ante,  62,  and  the  authorities  there  cited. 

{af  1  Crompton's,  Pr.  61.     Tidd,  Pr.  138. 

(af  Sed  vid.  Rex  v.  Stokes,  Cowp.  136,  where  it  was  held  that  a  party  in  custody 
upon  an  attachment  for  non-payment  of  costs  may  be  discharged  under  the  Lords' 
act.     Vid.  etiam  Rex  v.  Pickerill,  4  T.  R.  809,  and  Rex  v.  IFilkinson,  7  T.  R.  156. 

(6)  Bex  v.  Myers,  1  T.  R.  265.     Bonajous  v.  Schoole,  4  T.  R.  316. 
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the  Plaintiflf's  allowing  him  6d.  per  week ;  he  added,  that  there  was  strong  reason  for 
the  Court  to  exercise  their  power  in  this  case,  where  the  ground  of  imprisonment  was, 
that  the  Defendant  had  received  money  as  attorney  in  a  cause,  and  retained  it  in  his 
own  hands  when  he  ought  to  have  paid  it  over. 

The  Court  rejected  the  application,  being  of  opinion  that  the  words  of  the  last 
act  (r)  which  extend  the  allowance  to  3s.  6d.  per  week,  do  not  leave  any  discretionary 
power  in  the  Court. 

[337]  When  the  discharge  was  about  to  take  place,  the  attorney  concerned  for 
M'Intosh  gave  a  note  for  the  weekly  allowance  of  3s.  6d.  signed  by  himself. 

Sed  per  BuLLER  J.  The  note  must  be  given  by  the  party  in  the  suit,  though  in 
some  cases  it  may  be  signed  by  his  attorney  ;  here  it  has  been  stated  that  the  party 
himself  is  dead. 

Per  Curiam.     Let  the  prisoner  be  discharged. 

HoGAN  V.  Page.     Nov.  23d,  1798. 

Proceedings  on  a  single  bond  stayed  by  the  Court  on  payment  by  the  obligor  of 
principal  and  costs  without  interest  (J). 

Le  Blanc  Serjt.  moved  for  a  rule  nisi  to  stay  proceedings  on  a  single  bond  on 
payment  of  1051.,  together  with  the  costs  of  the  action. 

Cockell  Serjt.  for  the  PlaintiflT,  stated,  that  the  only  question  was,  whether  the 
Plaintiff  was  entitled  to  interest  on  which  they  wished  to  take  the  opinion  of  the 
Court. 

The  bond  was  in  this  form  : 

Know  all  men  by  these  presents,  that  I  R.  Page  am  held  and  firmly  bound  unto 
M.  Hogan,  master  of  the  ship  "Cornwallis,"  in  1051.  of  good  and  lawful  money  of 
Great  Britain,  to  be  paid  to  the  said  M.  Hogan,  hia  executors,  administrators,  and 
assigns,  in  consideration  of  being  found  in  a  passage  by  the  said  M.  Hogan,  and  on 
the  same  ration  as  the  seamen  of  the  said  ship,  with  all  medical  assistance  during  the 
said  voyage  to  England,  for  which  payment  to  be  well  and  truly  paid,  I  bind  myself, 
my  executors,  and  administrators,  firmly  by  these  presents.  Sealed,  &c.  and  dated 
13th  May,  36  Geo.  3. 

The  Court  were  clearly  of  opinion,  that  no  interest  ought  to  be  given,  and 
made  the 

Rule  absolute  (a). 

Roberts  v.  Giddins.    Nov.  23d,  1798. 

An  affidavit  to  found  a  rule  for  staying  proceedings  on  a  bail-bond,  should 
be  entitled  in  the  action  against  the  bail. 

Clayton  Serjt.  before  shewing  cause  against  a  rule  for  staying  proceedings  on  the 
bail-bond,  objected  to  the  affidavit  on  which  the  rule  nisi  had  been  obtained,  because 
it  was  intitled  in  the  action  against  the  bail,  whereas  it  is  the  usual  practice  for  these 
[338]  motions  to  be  made  in  the  original  action  ;  which  practice  he  said,  had  been 
adopted  in  order  to  save  expence  to  the  parties. 

Sed  per  BuLLER  J.  The  action  on  the  bail-bond  is  depending  :  then  why  should 
not  this  affidavit  be  read  1     Where  indeed,  no  action  against  the  bail  is  commenced,  as  if 

(c)  37  Geo.  3,  c.  85,  s.  2,  makes  it  lawful  for  the  Court  to  discharge  the  prisoner, 
unless  the  creditor,  his  executors,  administrators,  or  assigns,  insist  upon  such  prisoner 
being  detained  in  prison,  and  shall  "agree  in  the  manner  mentioned  in  the  last  act 
with  respect  to  the  allowance  not  exceeding  2s.  Id.  per  week,  to  pay  and  allow  weekly 
a  sum  not  exceeding  3s.  6d.  as  any  such  Court  shall  think  fit  unto  such  prisoner,"  to 
be  paid  at  the  times,  and  subject  to  the  regulations  mentioned  in  the  last  act. 

(b)  Vide  Uilhouse  v.  Davis,  1  M.  &  S.  169,  173. 

(a)  Secus,  in  the  case  of  a  bond  conditioned  for  the  payment  of  a  lesser  sum  ;  on 
which  interest  must  be  paid  from  the  day  of  the  date  :  though  no  interest  be  reserved 
in  terms,  nor  any  day  certain  for  payment  expressed.  Farquhar,  Bart.  v.  Morris, 
7  T.  R.  124. 

C.  P.  IV.— 30* 
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a  motion  be  made  to  cancel  the  bail-bond,  the  affidavit  must  be  intitled  in  the  original 
action  ;  for  unless  it  be  intitled  in  some  action,  no  perjury  can  be  assigned  upon  it. 
Per  Curiam.     Let  the  affidavit  be  read. 

Cox  V.  KiTCHiN.     Nov.  24th,  1798. 

Where  no  point  has  been  saved  at  the  trial,  the  Court  will  not  set  aside  a  verdict 
on  a  question  of  law,  if  the  justice  and  conscience  of  the  case  be  with  it.  It  seems 
that  a  woman  living  apart  from  her  husband  in  a  state  of  adultery,  is  liable  on  her 
own  contracts,  though  she  has  no  separate  maintenance  (c). 

Indebitatus  assumpsit,  for  goods  sold  and  delivered,  and  work  and  labour  done. 

Plea,  General  issue. 

The  cause  was  tried  before  Rooke  J.  at  the  Westminster  sittings  in  this  terra,  when 
it  appeared,  that  the  Defendant  was  the  wife  of  one  Wells  who  was  then  living,  but 
that  for  the  last  four  or  five  years  she  had  gone  by  the  name  of  Kitchin,  having  lived 
during  that  time  as  mistress  with  a  person  of  that  name  (a) ;  that  she  kept  an  hotel,  and 
that  the  action  was  brought  by  the  PlaintifF  as  a  carpenter,  for  materials  found,  and 
work  done,  in  fitting  up  the  hotel.  The  learned  Judge  directed  the  jury,  in  case  they 
should  be  of  opinion  that  the  Defendant  was  living  in  a  state  of  open  adultery  at  the 
time  of  the  contract  made,  to  find  a  verdict  for  the  Plaintiff,  for  as  the  husband 
under  those  circumstances  would  not  then  be  liable,  he  thought  that  the  wife  must  be 
liable  herself  (i)'.  A  verdict  was  accordingly  found  for  the  Plaintiff.  No  point  was 
saved  for  the  opinion  of  the  Court. 

Williams  Serjt.  on  this  day  moved  for  a  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  rule  be  had  on  the  authority  of  Gilchrkt  v.  Broiun,  4  T.  R. 
766,  where  it  was  decided  on  demurrer,  that  a  replication  to  a  plea  of  coverture  was 
bad,  because  it  was  destitute  of  the  principle  on  which  all  the  [339]  modern  cases 
had  proceeded,  where  femes  coverts  had  been  held  liable  ;  viz.  a  separate  maintenance. 

BuLLKR  J.  This  case  comes  before  the  Court  under  very  different  circumstances 
from  those  of  the  case  cited.  The  question  there  arose  on  demurrer,  whereas  this  is 
a  motion  to  set  aside  a  verdict.  Motions  for  new  trials  are  governed  by  the  discretion 
of  the  Court.  Where  the  Judge  at  Nisi  Prius  has  thought  fit  to  save  a  point:  the 
Court  has  been  in  the  habit  of  considering  itself  in  the  situation  of  a  judge,  at  the 
time  of  the  objection  raised.  But  this  case  comes  before  us  without  any  point  saved, 
and  therefore  we  must  look  to  the  general  justice  of  the  case  before  we  interpose  by 
granting  a  new  trial ;  nor  is  it  necessary  that  we  should  nicely  examine  whether  the 
Defendant  be  strictly  liable  in  point  of  law.  The  leading  reported  decision  on  the  subject 
of  granting  new  trials  is  that  of  The  Dutchess  of  Mazarine  (1  Salk.  116.  2  Salk.  646). 
There  can  be  no  doubt  but  that  was  a  case  of  a  verdict  against  law  :  yet  the  Court  said, 
that  as  the  justice  and  conscience  of  the  case  were  clearly  with  the  verdict,  they  would 
not  interpose  (b)-.    Here  it  is  perfectly  clear,  that  the  husband  was  not  liable  :  that  point 

(c)  "Vide  Fallkk  v.  Barber,  1  M.  &  S.  108.  Carstairs  v.  Stein,  4  M.  &  S.  192. 
Farrani  v.  Olmius,  3  B.  &  A.  692.     Campbell  v.  Twemlow,  1  Price,  81. 

(a)  In  Norwood  v,  Stevenson,  T.  11  &  12  Geo.  2,  B.  R.  Bull.  N.  P.  136,  and  in  Ilwhm 
V.  Brent,  sittings  after  Hil.  T.  26  Geo.  3,  coram  Lord  M.-msfield,  Esp.  N.  P.  124,  it  was 
held  that  if  a  man  cohabits  with  a  woman,  allows  her  to  assume  his  name  and  passes 
her  to  the  world  as  his  wife,  though  in  fact  he  is  not  married  to  her,  yet  he  is  liable  to 
her  contracts  for  necessaries. 

(by  It  was  taken  for  granteci  by  the  Judges  on  both  sides  in  Manby  and  Another  v. 
Scott,  1  Lev.  4,  that  the  wife  could  never  be  charged  ;  though  they  differed  as  to  the 
liability  of  the  husband.  And  in  Hatchelt  v.  Badihley,  2  Bl.  Uep.  1082,  Blackstone  J. 
held,  that  although  the  husband  were  not  bound  to  piy  the  debt,  it  did  not  follow  as 
a  legal  consequence  that  the  wife  should  be  compelled  alone :  and  he  was  of  opinion 
in  that  case,  that  the  debt  could  not  be  recovered  of  either. 

(by  Vid.  etiam  Smith  v.  Bramston  ;  Smith  v.  Frampton :  Anonymous,  Pas.  8  Will.  3, 
B.  R.  and  Smith  v.  Page,  2  Salk.  644.  Sjiarlcs  v.  Spicer,  2  Salk.  648.  DunJcbj  v.  JFade, 
2  Salk.  653.  Goslin  v.  IVillcock,  C.  B.  2  Wils.  306.  Sampson  v.  A]yi>leijard,  C.  B.  3  Wils. 
272.  Allen  and  Another  v.  Sir  John  Pcshall  Bart.  2  Black.  1177.  Doe  v.  Williams, 
Cowp.   622.     Farewell  v.  Chaffey  and  Others,  1  Burr.   53.     Dr.  Burton  v.   Thompson, 
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was  solemnly  decided  in  the  Court  of  King's  Bench  in  a  case  which  was  tried  before 
me  at  Taunton  (c) ;  there  it  appeared  that  the  wife  bad  been  turned  out  of  doors  by 
her  husband,  and  afterwards  committed  adultery,  but,  before  the  cause  of  action 
accrued,  had  ceased  to  live  in  a  state  of  adultery,  and  had  offered  to  return  ;  and  the 
Court  held,  that  in  consequence  of  the  woman  having  once  gone  ofT  with  an  adulterer, 
the  husband  was  discharged  for  ever.  Here  therefore  the  husband  is  not  liable  ;  and 
if  the  wife  be  not,  she  stands  in  a  most  miserable  condition.  How  is  she  to  find  the 
means  of  supporting  herself?  How  is  she  to  procure  even  a  joitit  of  meat  for  her 
daily  subsistence?  She  can  obtain  no  credit,  unless  she  be  liable  for  her  debt  :  her 
situation  would  be  melancholy  in  the  extreme.  But  whether  she  be  strictly  liable  or 
not,  it  appears  that  she  has  [340]  lived  as  a  feme  sole,  that  she  has  represented  herself 
as  such,  and  has  obtained  credit  under  that  character.  The  defence  therefore  ia 
dishonest  and  unconscientious,  and  on  that  ground  I  think  that  the  Court  ought  not 
to  interpose. 

Heath  J.  On  the  last  point  I  agree  with  my  brother  BuUer,  viz.  that  as  the  Defen- 
dant has  lived  and  contracted  as  a  feme  sole  she  ought  to  be  liable  for  her  debts. 

RoOKE  J.     I  am  of  the  same  opinion. 

Williams  took  nothing  by  his  motion  («)>. 


Lloyd  v.  Johnson.     Nov.  24th,  1798. 

Plaintiff  was  employed  to  wash  clothes  for  Defendant  who  was  a  prostitute,  knowing 
her  to  be  such  ;  and  held  that  the  use  to  which  the  clothes  might  be  applied,  could 
not  bar  Plaintiff  of  an  action  for  work  and  labour  (a)''. 

Indebitatus  assumpsit  for  work  and  labour  done,  and  on  the  common  money  counts. 
Plea,  Non  assumpsit. 

At  the  trial  before  Rooke  J.  at  the  Westminster  sittings  in  this  tetm,  it  appeared 
by  the  evidence  of  a  servant  maid  of  the  Defendant,  (who  was  also  a  daughter  of  the 
Plaintiff),  that  the  Defendant  was  a  prostitute,  and  that  this  action  was  brought  to 
recover  the  amount  of  a  bill  delivered  for  washing  done  by  the  Plaintifl's  wife.  By 
the  bill  of  paiticulars  it  was  shewn  that  the  articles  washed,  consisted  principally  of 
expensive  dresses,  and  that  there  were  also  some  gentlemen's  night-caps ;  the  witness 
swore  that  the  former  were  for  the  purpose  of  enabling  the  Defendant  to  appear  at 
public  places,  and  that  the  latter  were  worn  by  those  persons  who  slept  with  her 
mistress.  She  also  proved  that  the  Plaintiff  and  his  wife  had  full  knowledge  of  the 
Defendant's  situation,  and  of  the  purposes  to  which  the  articles  in  question  were 
applied.  The  learned  Judge,  on  an  objection  taken  to  the  Plaintiff's  recovery  under 
these  circumstances,  was  of  opinion,  that  no  such  immorality  in  the  contract  on  the 
part  of  the  Plaintiff  had  been  proved,  as  ought  to  defeat  the  action.  Verdict  for  the 
Plaintiff. 

Cockell  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  nonsuit  be  entered,  and  cited  Crisp  v.  Churchill,  E.  34  Geo.  3,  coram 
Eyre  Ch.  J.,  where  in  an  action  for  use  and  occupation  of  a  lodging,  it  being  set  up 
that  the  Defendant  was  an  infant  and  a  prostitute,  the  Chief  Justice  was  of  opinion 
that  those  circumstances  were  no  bar  to  the  action,  as  both  an  infant  and  a  prostitute 
must  have  a  lodging ;  but  it  being  [341]  shewn  that  the  lodging  was  let  to  the  Defen- 

2  Burr.  664.  Foxcroft  v.  Duke  of  Devonshire,  2  Burr.  936.  Eiaondsim  v.  Machell, 
2  T.  R.  4.  Wilkinson  v.  Payne,  4  T.  R.  468. — But  if  the  Court  had  considered  the 
verdict  in  the  present  case  to  be  clearly  wrong  in  point  of  law  :  Qu.  whether  a  new 
trial  would  not  have  been  granted?  For  in  IFilson  v.  Raslall,  4  T.  R.  753,  it  was 
said  by  the  Court,  that  there  was  no  instance  in  which  a  new  trial  had  been  refused, 
where  the  verdict  had  proceeded  upon  the  mistake  or  misdirection  of  the  Judge.  Also 
Calcraft  v.  Gihbs,  5  T.  R.  20,  where  Lord  Kenyon  said,  Where  there  is  any  ground  of 
objection  to  the  law  delivered  by  the  Judge,  on  which  the  verdict  has  proceeded,  if 
such  objection  be  well  founded,  it  is  immaterial  what  the  nature  of  the  cause  is. 

(c)  Coder  v.  Hancock,  6  T.  R.  603. 

(a)'  Vid.  De  Gallion.  v.  L'Aigle,  post,  Nov.  27th,  and  the  cases  there  cited,  357. 

{af  Vide  Bowry  v.  Bennet,  1  Campb.  348.      JFebb  v.  Brooke,  3  Taunt.  6. 
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dant  for  purposes  of  prostitution,  and  with  a  knowledge  on  the  part  of  the  PlaintifT 
of  that  fact,  he  held  that  the  action  was  not  maintainable  («)'• 

Bui.LEK  J.  What  do  you  mean  by  the  expression  of  clothes  used  for  the  purposes 
of  prostitution  '.  This  unfortunate  woman  must  have  clean  linen,  and  it  is  impossible 
for  the  Court  to  take  into  consideration  which  of  these  articles  were  used  by  the 
Defendant  to  an  improper  purpose,  and  which  were  not.  As  to  the  case  before  ray 
Lord  Chief  Justice,  I  suppose  the  lodgings  were  hired  for  the  express  purpose  of 
enabling  two  persons  to  meet  there,  which  would  certainly  be  unlawful.  Here  the 
Plaintitl's  wife  was  employed  generally  to  wash  the  Defendant's  linen,  and  the  use 
which  the  Defendant  made  of  it  cannot  afiect  the  contract. 

Heath  and  Kookk,  Justices,  being  of  the  same  opinion, 

Cockell  took  nothing  by  his  motion. 

White  v.  Dent.    Nov.  24th,  1798. 

PlaintifT  cannot  sign  judgment  for  want  of  a  plea,  without  demanding  one;  though 
Defendant  has  not  taken  the  declaration  out  of  the  office  (c). 

The  Plaintiff  having  filed  his  declaration,  the  Defendant  appeared,  but  never  took 
the  declaration  out  of  the  ofKce  :  when  the  time  for  pleading  was  out,  the  Plaintiff 
signed  judgment  without  having  demanded  a  plea. 

A  rule  nisi  having  been  obtained  to  set  aside  this  judgment  for  irregularity, 

Clayton  Serjt.  now  shewed  cause,  and  contended  that  if  the  Defendant  does  not 
take  the  declaration  out  of  the  office  no  demand  of  a  plea  need  be  made,  for  if  the 
Defendant  pleads  without  having  taken  the  declaration  out  of  the  office,  his  plea  is  a 
nullity  {a)-. 

Shepherd  Serjt.  control  urged,  that  the  Defendant  is  not  bound  to  take  the  declara- 
tion out  of  the  office  till  he  actually  pleads. 

The  Court,  on  inquiry  of  the  officers  as  to  the  practice,  having  found  a  difference 
of  opinion,  said,  that  although  the  Defendant  must  take  the  declaration  out  of  the 
office  before  he  pleads,  yet  that  as  he  may  take  it  out  the  very  hour  before  he  pleads, 
the  Plaintiff  ought  not  to  sign  judgment  without  demanding  a  plea. 

Rule  absolute  without  costs  (i)>. 

[342]    Davis,  one,  &c.  Assignee  of  the  Sheriff,  v.  Owen  and  Thomas. 

Nov.  24th,  1798. 

Though  there  be  not  15  days  between  the  teste  and  return  of  a  capias,  yet  it  is 
amendable.  If  a  capias  per  contiiuiance  be  teste'd  on  the  same  day  as  the  original 
capias,  a  new  original  capias  may  be  sued  out  to  warrant  it,  though  such  new 
original  bear  teste  before  the  cause  of  action  accrued.  Taking  out  a  summons 
befoie  a  Judge  to  stay  proceedings  on  the  bail-bond,  is  a  waver  of  an  irregularity 
in  the  notice  of  declaration  {b)-. 

An  attachment  of  privilege  at  the  suit  of  the  Plaintiff,  returnable  on  the  Morrow 
of  All  Souls,  having  issued  against  the  Defendant  Owen  and  one  Michael  Hughes, 
Owen  on  the  8th  November  put  in  bail  with  the  Filazer,  and  immediately  gave  the 
Plaiiitiff  notice  thereof.  Hughes  left  the  kingdom.  The  Plaintiff  finding  that  the 
Defendant  Owen  had  by  mistake  put  in  his  l)ail  with  the  Filazer  instead  of  the  Pro- 
thonotary  (with  whom  in  attachments  of  privilege  bail  should  be  put  in)  waited  till 
the  expiration  of  the  time  for  perfecting  bail,  then  took  an  assignment  of  the  bail- 

(a)'  Vid.  etiam  Girardayv.  Richardson,  Espin.  Cas.  N.  P.  13,  where  the  same  point 
was  ruled  by  Lord  Kenyon,  at  the  Westminster  sittings  after  Easter  term,  33  Geo.  3. 

(c)  Vide  Park  v.  ReiuUc,  8  T.  R.  465.     North  v.  Lambert,  2  B.  &  P.  218. 

(ay  R.  T.  12  W.  3,  B.  R.  R.  M.  10  Geo.  2,  B.  R.  Keeling  v.  Newton.  B.  R. 
1  Wils.  173. 

{hf  Vid.  Notl  V.  OldJieU,  B.  R.  1  Wils.  134. 

{by  Vide  Tahum  v.  Tenant,  post,  481.  Pinero  v.  IFright,  2  B.  &  P.  236.  Inman 
V.  Euish,  2  N.  R.  133.  Walker  v.  Hawkey,  5  Taunt.  854.  Kenworthy  v.  Peppiat,  4  B. 
&  A.  288. 
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bond,  and  sued  out  a  capias  ad  respondendum  upon  it  against  the  present  Defendants, 
teste'd  the  6th  November,  returnable  the  18th  November,  with  a  copy  of  which  the 
Defendant  Thomas  was  served  :  but  Owen  not  having  been  served  with  it,  the  Plaintiff 
sued  out  a  capias  per  contiiuiance,  also  teste'd  6th  November,  with  a  copy  of  which 
Owen  was  served.  A  notice  was  delivered  to  the  Defendant  Thomas  of  a  declaration 
against  him  only.  On  the  20th  November  bail  in  the  original  action  were  put  in  for 
the  Defendant  Owen  with  the  Prothonolary. 

A  rule  nisi  was  obtained  on  a  former  day  to  set  aside  the  proceedings  on  the  bail- 
bond  for  irregularity,  on  three  grounds:  1st,  Because  there  were  not  fifteen  days 
between  the  teste  and  return  of  the  original  capias  :  2dly,  Because  the  capias  per 
continuance  was  teste'd  on  the  same  day  as  the  original  capias,  whereas  it  should 
have  been  teste'd  on  the  return-day  of  such  capias  :  3dly,  Because  the  writ  was  joint 
against  Owen  and  Thomas,  and  the  notice  of  declaration  several  against  Thomas  only. 

Marshall  Serjt.  this  day  shewed  cause,  and  contended,  1st,  that  the  capias  was 
amendable  («)',  Carty  v.  Ashley,  C.  B.  3  Wils.  454.    2  Bl.  918,  S.  C.    Bourchier  v.  mttle, 

1  H.  Bl.  291.  2dly,  That  a  capias  per  continuance  may  bear  teste  on  any  day;  or 
that  if  necessary  a  new  original  capias  may  be  sued  out,  bearing  teste  such  a  day  as 
will  warrant  the  capias  per  continuance,  in  the  same  manner  as  an  original  capias  ad 
satisfaciendum  may  be  sued  out,  where  a  Defendant  has  been  taken  on  a  capias  ad 
satisfaciendum  issued  into  [343]  a  different  county  from  that  in  which  the  action  ia 
brought  (a)-.  3dly,  That  if  there  were  any  irregularity  in  the  notice  of  declaration, 
the  Defendant  had  waived  it  by  taking  out  a  summons  before  a  Judge  to  stay  pro- 
ceedings on  the  bail-bond,  on  the  usual  terms.  He  stated  that  the  Plaintiff  would  not 
have  taken  an  assignment  of  the  bail-bond  for  the  Defendant's  mistake  in  putting  in 
bail,  but  to  prevent  the  expence  of  being  obliged  to  proceed  to  outlawry  against 
Hughes,  who  had  fled  the  kingdom. 

Le  Blanc  Serjt.  contra,  insisted,  1st,  that  the  power  of  amendment  being  dis- 
cretionary in  the  Court,  they  would  not  exercise  that  power  in  favour  of  the  Plaintiff 
in  a  case  of  such  sharp  practice  as  the  present.  2dly,  That  it  is  absurd  for  the  capias 
per  continuance  to  bear  teste  on  the  same  day  as  the  original  command,  and  that  if 
such  a  new  original  capias  as  was  suggested  by  the  other  side  were  sued  out,  it  would 
bear  teste  before  the  cause  of  action  accrued.  3dly,  That  no  irregularities,  which 
could  be  taken  advantage  of  when  the  parties  went  before  the  Judge,  were  waved  by 
that  application,  the  object  of  which  was  the  same  as  that  now  before  the  Court. 

BuLLER  J.  The  first  objection  is  of  no  weight,  for  it  clearly  appears  by  authorities 
that  the  Court  will  alter  a  capias  so  as  to  make  fifteen  daj's  between  the  teste  and 
return.  Here  a  mistake  was  committed  by  the  Defendant  in  putting  in  his  bail ;  and 
in  strictness  I  cannot  say  that  the  assignment  of  the  bail-bond  was  irregular,  but  as 
the  Plaintiff  had  notice  that  the  bail  were  put  in,  I  think  it  was  such  sharp  practice 
on  his  part,  as  to  justify  the  Court  in  finding  some  means  to  prevent  him  from  getting 
his  costs  by  it.  The  second  objection  is  to  the  capias  per  continuance,  but  an  original 
capias  may  be  sued  out  to  warrant  that;  and  it  will  be  no  objection  to  such  original 
capias  that  it  will  bear  teste  before  the  cause  of  action  accrued  (b).  I  have  often  talked 
with  the  late  Mr.  Justice  Gould  on  this  subject,  who  went  great  lengths  in  amending 
writs  of  capias,  and  his  reason  was,  that  as  a  writ  of  capias  never  appears  on  the 
record,  it  is  of  no  consequence  vrhether  it  bear  teste  before  or  after  the  cause  of  action 
accrued  ;  and  if  a  latitat  may  be  sued  out  (as  it  certainly  (c)  may)  before  the  cause  of 
action  accrues,  and  a  capias  may  not,  the  courts  of  King's  Bench  and  Common  Pleas 
are  not  on  an  equal  footing.  As  to  the  third  objection,  it  [344]  has  been  held  that 
taking  any  step  in  a  cause,  as  appearing  (a)^,  is  a  waver  of  any  irregularity.  Now  it 
does  seem  that  the  taking  out  a  summons  in  this  case  was  a  step ;  for  unless  the 

(ay  Vide  tamen  JVilliams  v.  Faulkner,  Barnes,  409,   ed.   3.      Atkinson  v.   Taylor, 

2  Wils.  117.  Barnes,  427,  S.  C.  Holt  v.  Hawkes,  Barnes,  420,  ed  3,  and  Whale  v. 
Fuller,  1  H.  Bl.  222. 

(af  Shaiv  v.  Maxioell,  6  T.  R.  450. 

(6)  1  Crompton's  Pr.  25.  Imp.  P.  R.  C.  B.  154,  ed.  4.  Sed  vide  1  Sellon's  Pr. 
83,  ed.  2. 

(c)  Johnson  and  Another  v.  Smith,  2  Burr.  962,  7.  Foster  v.  Bonner,  Cowp.  454,  and 
Best  V.  Wilding,  7  T.  R.  4. 

{af  Fox  and  Another  v.  Money,  ividow,  ante,  250,  and  post,  383. 
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Defendant  was  served  with  a  writ  in  consequence  of  which  he  was  obliged  to  appear, 
why  should  he  go  before  a  Judge  to  be  relieved?  By  so  doing  he  allows  that  he  has 
been  served  with  process  to  which  he  ought  to  be  answerable.  The  only  thing  to 
be  considered  is,  on  what  terms  the  Court  should  stay  proceedings  on  the  bail-bond. 
Now  as  the  practice  on  the  part  of  the  Plaintiti'  has  been  so  exceedingly  sharp,  I  think 
the  order  should  be  to  stay  proceedings  on  the  bail-bond  without  costs,  the  Defendant 
Owen  undertaking  not  to  plead  in  abatement  that  Hughes,  who  has  fled  the  kingdom, 
is  not  joined  in  the  declaration. 

And  in  this  way  the  Court  made 

The  rule  absolute. 

Dyer,  Demandant,  v.  Bullock  and  Others,  Tenants.     Nov.  24th,  1798. 

The  8  &  9  W.  3,  c.  31,  s.  1,  which  directs  the  form  to  be  pursued  in  a  writ  of  partition, 
applies  only  to  cases  where  the  tenant  does  not  .appear. 

Shepherd  Serjt.  having  obtained  a  rule  to  shew  cause  why  proceedings  on  a  writ 
of  partition  should  not  be  stayed,  on  the  ground  of  a  notice  of  the  writ,  with  a  copy 
thereof,  not  having,  according  to  the  directions  of  the  8  &  9  Will.  3,  c.  31,  s.  ],  been 
served  forty  days  before  the  return. 

Le  Blanc  Serjt.  shewed  cause,  and  observed  that  the  8  &  9  Will.  3,  c.  31,  s.  1,  only 
applies  to  cases  of  signing  judgment  (o)'  by  default  for  want  of  appearance,  whereas 
here  the  tenants  had  appeared. 

Shepherd  admitted  the  construction  of  the  statute  to  be  against  him, 

And  the  Court  being  of  the  same  opinion, 

Discharged  the  rule. 

Wyatt  and  OTHER.S  V.  S.MEE.     Nov.  24th,  1798. 

An  affidavit  to  hold  to  bail,  stating  "  that  J.  S.  has  made  no  tender  to  pay  in  notes  of 
the  Bank  of  England  "  excludes  the  possibility  of  any  other  person  having  tendered 
for  him,  and  sufficiently  complies  with  37  Geo.  3,  c.  45,  s.  9. 

Le  Blanc  Sjt.  moved  for  a  rule  to  shew  cause  why  the  Defendant  should  not  be 
discharged  out  of  custody  on  filing  common  bail,  on  an  objection  to  the  affidavit  to 
hold  to  bail,  in  which  it  was  [345]  sworn  that  "  no  tender  was  made  by  the  said 
J.  Sraee  to  pay  in  notes  of  the  Bank  (vid.  37  Geo.  3,  c.  45,  s.  9)  of  England,"  whereas 
it  should  have  been  sworn  generally  that  no  tender  was  made ;  for  though  J.  Smee 
might  have  made  no  such  tender,  yet  it  might  have  been  made  by  some  other  person 
for  him,  consistently  with  the  affidavit. 

BuLLEK  J.  If  any  other  person  had  made  an  ofTer  for  the  Defendant,  it  would 
have  been  an  offer  by  the  Defendant. 

Le  Blanc  took  nothing  by  his  motion. 

Bell  and  Others  v.  Gilson.    Nov.  26th,  1798. 

[Held  overruled,  Esposito  v.  Bowdcn,  1857,  7  El.  &  Bl.  779.] 

If  the  name  of  the  broker  eflfecting  a  policy  of  insurance  be  inserted  in  the  policy  as 
"agent,"  it  is  a  sufficient  compliance  with  the  28  (ieo.  3,  c.  56.  Goods,  the  produce 
of  Holland,  purchased  in  that  country  during  hostilities  between  Holland  and  Great 
Britain,  by  a  British  agent  resident  there,  and  shipped  for  British  subjects,  were 
insured  by  them  in  this  country  ;  held,  that  this  was  a  legal  insurance  (a)'-'. 

This  was  an  action  on  a  policy  of  assurance  underwritten  by  the  Defendant  on  the 
8th  December  1797,  for  2001.,  on  goods  shipped  on  board  the  "  Eliz;ibeth,"  Captain 

(a)'  Vid.  Halim  v.  The  Earl  of  Thanet,  2  Bl.  1134. 

(a)-  S.  C.  8  T.  R.  275,  where  this  judgment  was  reversed  in  K.  B.  and  see  Potts 
V.  Bell,  8  T.  R.  552.  Baring  v.  Clagett,  3  B.  &  P.  200.  Hihbert  v.  Martin,  1  Campb. 
538.     Mellish  v.  Bell,  14  East,  4.     IFillism  v.  Fatteson,  7  Taunt.  439,  446. 
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Spewce,  from  Rotterdam  to  Hull,  at  a  premium  of  two  guineas  and  a  half  per  cent.  The 
first  count  of  the  declaration  slated  that  the  Plaintiffs  caused  to  be  made  the  policy  of 
assurance,  purporting  thereby  and  containing  therein  that  Barrett  and  Co.  agents,  the 
names  of  Barrett  and  Co.  being  the  usual  style  and  firm  of  dealing  of  the  persons 
residing  in  Great  Britain,  who  received  the  order  for  and  effected  the  said  policy  of 
assurance,  as  well  in  their  own  names,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might,  or  should  appertain,  in 
part  or  in  all,  did  make  assurance,  &c. ;  and  the  said  first  count  averred  the  interest 
to  be  in  the  Plaintiffs,  and  that  the  insurance  was  made  on  their  account,  and  for  their 
use  and  betiefit ;  that  the  ship  sailed  on  the  voyage  insured  with  the  goods  on  board, 
and  that  in  the  course  of  that  voyage  she  was  captured  by  the  French,  and  the  goods 
and  the  voyage  lost..  There  were  also  counts  for  money  had  and  received,  and  money 
paid.  The  Defendant  pleaded  the  general  issue  non  assumpsit,  on  which  issue  was 
joined  ;  and  paid  the  premium  into  court  on  the  count  for  money  had  and  received. 

This  cause  came  on  to  be  tried  by  a  special  juiy  at  the  last  .'iiting  in  Trinity  term 
at  Guildhall,  before  Eyre  Ch.  J.  when  a  veidict  was  found  for  the  Plainlifls  for 
1941.  15s.  subject  to  the  opinion  of  the  Court  on  the  following  case  : 

The  Plaintiffs,  being  British  merchants  resident  in  London,  gave  orders  to  Messrs. 
Barrett  and  Co.  insurance-brokers  (also  resident  [346]  in  London)  to  effect  the  policy 
in  question,  who  as  brokers  effected  the  same  in  their  own  name  and  usual  firm  of 
Barrett  and  Co.,  describing  themselves  therein  agents.  The  ship  "Elizabeth  "  was  a 
neutral  vessel  belonging  to  H.  Bauerman  and  Son,  of  Greetsyl  and  Embden  in  Prussia, 
bound  on  the  voyage  insured  from  Rotterdam  to  Hull,  on  which  she  sailed,  and  was 
captured  as  stated  in  the  declaration  ;  and  the  Plaintiffs  had  goods  on  board  her  for 
the  voyage  insured  of  greater  value  than  the  amount  insured.  The  said  goods,  con- 
sisting of  sixty  casks  of  madders,  were  purchased  for  the  plaintiffs,  and  on  their 
account,  at  Rotterdam,  by  Robert  Twiss  their  agent  resident  there.  When  the- goods 
were  purchased  on  the  Plaintiff's  account,  and  also  at  the  time  of  the  shipping  and 
capture  thereof,  and  when  the  said  insurance  was  made,  open  hostilities  had  commenced 
and  then  existed  between  Great  Britain  and  the  persons  exercising  the  powers  of 
government  in  the  United  States.  During  all  that  time  it  was  and  is  the  constant 
practice  to  enter  goods  at  the  Custom-house  direct  from  Holland,  and  was  never 
impeded,  though  the  officer  at  the  Custom-house  knew  whence  they  came,  as  he 
always  inquired  whether  they  were  aliens  or  neutrals,  on  account  of  the  alien  duty. 

The  questions  for  the  opinion  of  the  Court  were,  1st,  Whether  the  name  of  Barrett 
and  Co.  agents,  inserted  in  the  policy,  were  a  sufficient  compliance  with  the  stat. 
28  Geo.  3,  c.  56?     2dly,  Whether  the  said  insurance  on  the  said  goods  were  legal? 

Heywood  Serjt.  for  the  Plaintiffs.  The  first  question  in  this  case  is,  whether  this 
policy,  effected  in  the  name  of  Barrett  and  Co.  as  agents,  has  sufficiently  complied 
with  28  Geo.  3,  c.  561  As  this  point,  however,  has  been  decided  in  the  course  of  this 
term,  not  only  in  this  court  (a),  but  also  in  the  court  of  King's  Bench  (b),  I  shall  leave 
it  without  any  further  argument,  and  pass  to  the  second  question,  viz.  whether  an 
insurance  on  goods  purchased  by  [347]  a  British  subject  in  an  enemy's  countiy,  and 
shipped  for  this  country  on  his  own  account  in  a  neutral  vessel,  be  legal'  Suppose 
the  property  in  dispute  to  have  belonged  to  the  Plaintiff  before  the  commencement  of 
the  present  war,  will  it  be  contended  that  in  such  case  he  would  be  precluded  from 

(a)   Wolff  and  Others  v.  Eorncastle,  ante,  316. 

(p)  The  following  was  the  case  alluded  to: 

De  Vignier  v.  Swanson,  B.  R.  Nov.  16th.  Action  on  a  policy  of  assurance  effected 
in  the  name  of  Grandclos  Mesle  and  Co.,  who  were  brokers  to  the  Plaintiff,  atid  also 
agents  to  her  in  several  money  transactions.  The  Plaintiff,  as  well  as  Grandclos  and 
Co.,  resided  in  London.  The  latter  were  not  called  agents  in  the  policy,  but  in  the 
declaration  were  stated  to  be  "the  persons  residing  in  Great  Britain  who  received  the 
order  for  and  effected  the  said  assurance."  Interest  in  the  Plaintiff  was  averred.  A 
verdict  was  found  for  the  Plaintiff,  and  a  rule  nisi  for  a  nonsuit  obtained,  on  an  objec- 
tion to  the  form  of  the  policy  as  not  sufficiently  complying  with  the  28  Geo.  3,  c.  56, 
because  effected  in  the  name  of  Grandclos  and  Co.,  without  stating  them  to  be  agents. 
This  point  was  to  have  been  argued  this  day,  but  Lord  Kenyon  said  he  was  surprised 
to  find  the  rule  had  been  drawn  up,  as  there  was  nothing  in  the  ease.  Accordingly 
the  rule  without  argument,  was  discharged. 
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bringing  it  home?  Whatever  may  be  the  objection  to  allow  British  subjects  to 
export  goods,  on  the  ground  of  such  exportation  being  of  assistance  to  the  enemy, 
there  is  no  policy  which  forbids  him  to  bring  goods  from  thence,  as  that  tends  to 
distress  the  enemy.  It  is  not  laid  down  as  a  general  proposition  in  Grotius,  PulVen- 
dorflr,  or  Vattel,  that  commerce  is  prohibited  between  powers  at  war.  There  may  be 
ordinances  of  particular  countries  to  this  effect,  such  as  that  of  Barcelona  (a)',  of  the 
year  1484,  cited  in  Bridow  v.  Tmvers,  6  T.  R.  45,  and  though  Valin,  torn.  2,  p.  31,  says, 
that  every  declaration  of  war  contains  a  prohibition  of  commerce,  vet  it  appears  from 
the  next  paragraph,  p.  32,  in  which  he  relies  on  the  ordinances  of  France  of  the  years 
1543,  art.  42,  and  1584,  art.  69,  that  his  observation  must  be  confined  to  the  law  of 
his  own  nation  :  and  this  is  confirmed  by  a  passage  in  Eraerigon,  Traitfc  des  Assurances, 
torn.  1,  p.  128,  from  which  it  appears  that  the  declarations  of  war.  issueil  by  the  Kings 
of  France  always  contained  an  express  prohibition  of  commerce  with  the  enemy. 
Indeed  if  the  declarations  of  war  issued  by  this  country  had  usually  contained  the 
same  prohibition,  it  would  not  affect  this  case,  since  the  present  war  with  Holland 
commenced  under  a  proclamation  for  general  reprisals  only.  With  respect  to  the  law 
of  England,  Lord  Mansfield,  in  Gist  v.  Mason,  1  T.  K.  85,  said,  that  he  knew  of  two 
cases  only  in  which  a  subject  had  been  prohibited  from  trading  with  the  enemy.  The 
first  of  those  cases  (viz.  2  Roll.  Abr.  173,  Prerogative  (L),  Guerre,  where  trading  with 
Scotland  then  in  a  general  state  of  enmity  with  this  kingdom,  was  held  illegal)  goes 
much  farther  than  this,  for  the  party  there  not  only  bought  of  the  enemy,  but  sold  to 
him:  and  the  second  was  a  case  of  corn  carried  by  a  subject  of  this  country  to  the 
enemy;  now  corn  is  clearly  a  contraband  article  in  time  of  war;  for,  though  the 
commencement  of  hostilities  does  not  create  a  prohibition  of  all  commerce  with 
enemies,  yet  it  does  of  such  commerce  as  may  bo  the  moans  of  affording  them  assist- 
ance. [Heath  J.  In  the  case  in  Roll.  Abr.  the  keepers  of  the  truce  permitted  two 
persons  to  go  into  Scotland,  which  was  clearly  illegal  in  [348]  them,  for  by  so  doing 
they  exceeded  their  authority,  as  information  might  thereby  have  been  given  to  the 
enemy.  The  second  case  cited  by  Lord  IVIansfield  happened  in  the  time  of  famine  (a)-, 
and  probably  a  proclamation  had  issued  prohibiting  the  exportation  of  corn  (/>).]  In 
Henkle  v.  The  Royal  Exchange  Assurance  Company,  1  Vez.  320,  Lord  Hardwicke 
observed  that  it  might  be  going  too  far  to  say  that  all  trading  with  enemies  is  unlawful. 
With  respect  to  the  cases  of  Brandon  v.  Neshitt,  6  T.  R.  23,  and  Brislow  v.  Toiuers, 
6  T.  R.  35,  it  is  sufficient  to  say  that  the  actions  in  those  cases  were  brought  in  favour 
of  alien  enemies  :  and  it  is  clear  that  the  decisions  proceeded  only  on  the  ground  of  a 
disability  in  the  Plaintiff's  at  the  time  of  the  action  brought,  since  Lord  Kenyon  in 
Bram/on  v.  Ak-shitI,  when  commenting  on  the  case  of  Uirord  v.  Betlingham,  3  Burr.  1734, 
and  1  Bl.  563,  S.  C,  where  it  was  held  that  an  action  by  an  enemy  might  be  main- 
tained on  a  ransom  bill,  observed  that  the  action  there  was  not  brought  until  peace 
was  restored.  It  is  certain  that  the  Legislature  of  this  country  has  not  considered 
hostilities  as  amounting  to  a  general  prohibition  of  importing  articles  from  the  enemy's 
country,  since  it  has  been  thought  necessary  in  every  war  from  the  reign  of  Charles 
the  Second  to  this  time,  to  pass  acts  of  pailiament  (c)  for  prohibiting  or  regulating  the 
importation  of  particular  articles  during  particular  periods,  which  would  not  have  been 
requisite  if  such  trade  had  been  already  prohibited  in  toto  and  for  ever. 

Wdliams  Serjt.  for  the  Defendant.  1st,  The  cases  of  De  Vignier  v.  Swanson  is  dis- 
tinguishable from  this,  since  the  brokers  who  effected  the  policy  there  were  the  general 
agents  of  the  Plaintiff,  whereas  here  Barrett  and  Co.  were  oidy  employed  in  this 
particidar  transaction;  the  same  observation  will  apply  to  IFoIffv.  Horncastle,  where 
that  fact  was  much  relied  on  by  the  Court.  A  mere  broker  is  not  within  the  words 
of  the  28  Geo.  3,  for  he  is  neither  the  person  interested,  the  consignor,  the  consignee, 
the  person  giving  the  order  for  insurance,  nor  the  person  receiving  it  from  those  who 
are  interested.     By  the  expression  "as  agents,"  used  in  this  policy,  the  underwriter 

(o)i  See  also  Ordn.  of  Stockholm,  2  Mag.  257,  No.  1028. 

(a)-  This  appears  fram  Park's  Insur.  238,  which  is  founded  on  the  manuscript  note 
of  Gist  V.  Mason,  cited  in  the  margin  of  the  same  book,  p.  242,  a. 

{b)  Which  would  bring  the  case  within  the  principle  of  Delmada  v.  Motteux,  Park's 
Insur.  234. 

(c)  See  these  acts  collected  in  the  argument  of  Bristow  v.  Towers,  6  T.  R.  40, 
1.  2,  3,  4. 
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has  been  deceived,  since  he  may  have  been  led  to  suppose  that  Barrett  and  Co.  were 
the  gene-[349]-ral  agents  of  the  Plaintiffs,  which  they  do  not  appear  to  have  been. 
2dly,  The  supposition  of  this  property  having  belonged  to  the  Plaintiff  before  the 
commencement  of  the  war,  is  excluded  by  the  case.  It  is  established  by  Bristow  v. 
Tmvers  that  the  insurance  of  enemies  property  is  illegal ;  and  though  the  judgment  in 
that  case  appears  to  have  been  given  with  reference  to  Brandon  v.  Neshifl,  yet  they  were 
different ;  for  as  there  was  a  plea  of  alien  enemy  in  the  one  and  not  in  the  other,  we 
must  conclude  that  Bristow  v.  Tmoers  was  decided  on  the  illegality  of  the  trade.  With 
respect  to  the  policy  of  the  question,  this  case  is  stronger  than  the  two  above-mentioned 
decisions ;  for  if  it  be  not  lawful  for  an  enemy  to  spend  his  money  here  to  the 
advantage  of  this  country,  it  certainly  cannot  be  lawful  for  a  British  subject  to  enrich 
the  enemy  by  purchasing  his  goods.  By  the  case  in  2  Roll.  Abr.  173,  Prerogative  (L), 
Guerre,  it  distinctly  appears  that  it  is  illegal  for  an  Englishman  to  traffic  in  the  enemy's 
country.  The  commencement  of  hostilities  puts  an  end  to  all  amity  and  commerce  {a). 
If  this  neutral  vessel  had  been  captured  by  an  English  ship  of  war,  though  the  vessel 
would  have  been  restored  to  the  owners,  it  is  clear,  both  from  the  general  practice  of 
the  Court  of  Admiralty,  and  from  the  express  decision  by  the  Loids  Commissioners 
of  Appeal,  in  the  "Louisa  Margaretha,"  Henslop,  3d  April  1781,  that  the  goods  would 
have  been  condemned  as  lawful  prize  {b). 

(a)  Bynk.  Quses.  Juris.  Pub.  lib.  1,  e.  3,  p.  197,  fol.  ed.  1767. 

(J)  John  Kirkpatrick  Escott  of  Lowion,  Claimant  and  Appellant  against  Henry  Smedley 
Captor  and  Bespondent.  (See  Printed  Proceedings  in  the  Court  of  Appeal,  from  which 
the  following  statement  is  abridged.) 

Kirkpatrick  Escott,  and  Reed,  of  London,  for  many  years  previous  to  the 
commencement  of  hostilities  between  Great  Britain  and  Spain,  in  1779,  traded  to 
Malaga,  and  had  an  established  house  there :  at  which  place  Escott,  one  of  the 
partners,  resided,  till  within  ten  months  previous  to  the  war.  On  his  leaving  Malaga 
considerable  quantities  of  wine  and  other  merchandize  belonging  to  the  house,  and 
deposited  in  vaults  and  warehouses  set  apart  for  the  same,  were  left  in  the  hands  of 
one  Henry  Grivegnee,  a  Fleming  by  birth,  and  brought  up  in  the  house,  who  was 
suffered  to  remain  at  Malaga  as  agent  for  the  partners,  for  the  purpose  of  preserving 
the  wines  for  them  during  hostilities,  with  directions  to  remit  them  to  London  .if  a 
favourable  opportunity  should  offer,  and  to  act  under  the  firm  of  Grivegnee  and  Co. 
Part  of  the  cargo  claimed  consisted  of  wines  taken  from  the  above-mentioned  stores, 
and  the  residue  (with  the  exception  of  two  chests  of  hams,  which  were  a  present  from 
Grivegnee)  of  goods,  the  produce  of  Spain,  purchased  by  Grivegnee,  for  the  partners, 
and  by  their  order.  These  goods  were  shipped  on  the  7th  April  1780,  by  Grivegnee, 
on  board  the  "Louisa  Margar-etha,"  a  Dutch  ship,  furnished  with  a  pass  or  sea-brief 
according  to  treaty,  for  the  sole  purpose  of  being  remitted  to  the  partnership  ;  but  to 
prevetrt  its  being  known  in  Spain  that  they  were  the  property  of  Englishmen,  it  was 
expressed  in  the  bills  of  lading  that  they  were  shipped  on  neutral  account  and  risk, 
and  to  be  delivered  at  Ostend,  for  which  port  the  ship  was  chartered  and  cleared  out. 
Grivegnee  was  to  receive  14  per  cent,  on  the  goods  remitted,  but  no  person  whatever, 
except  the  three  part-[350]-ners  in  London,  was  interested  in  them.  The  ship  set 
sail  on  the  11th  of  April  from  Malaga,  but  being  obliged  to  put  back,  Grivegnee, 
before  she  could  sail  again,  received  a  letter  from  the  partnership,  ordering  him  to 
send  the  ship  direct  to  London,  under  the  expectation  of  her  being  protected  by  the 
Levant  bill  (20  Geo.  3,  c.  45),  then  pending  in  parliament.  She  accordingly  sailed 
direct  for  London  on  the  21st  April ;  and  on  the  15th  May  was  captured  by  a  Br-itish 
privateer  near  the  English  coast.  On  the  1st  June  1780  the  Court  of  Admiralty,  by 
consent  of  the  parties,  restored  the  ship,  reserving  the  adjudication  of  the  car-go  ;  but 
on  the  8th  July  following  condemned  it  as  lawful  prize.  From  this  determination 
there  was  an  appeal  to  the  Lords  Commissioners. 

Reasons  for  the  Appellant. 

1st,  For  that  it  is  sufficierrtly  proved  that  the  goods  claimed  were  at  the  shipping 
and  capture  thereof  the  sole  properly  of  Messrs.  Kirkpatrick  and  Co.  British  subjects, 
who  had  no  other  means  of  conveying  them  with  safety  from  Spain. 

2d.  For  that  the  or-der  of  Courrcil  suspending  the  Dutch  treaty  bears  date  the  17th 
April  1780,  and  the  ship  last  sailed  from  Malaga  the  21st  of  the  same  month,  so  that 
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[350]  Heywood  in  reply.  The  cases  of  Brandon  v.  Neshitt  and  Bristow  v.  Towers 
must  both  be  considered  as  Laving  proceeded  [351]  on  the  same  principle,  viz.  that  an 
action  cannot  be  maintained  in  favour  of  an  alien  enemy  :  that  having  been  expressly 
stated  as  the  ground  of  the  former  decision,  and  the  Court  having  professed  in  the 

it  was  impossible  for  Messrs.  Kirkpatrick  and  Co.  to  have  countermanded  the  voyage, 
and  that  undoubtedly  Mr.  Grivegnee  had  reckoned  on  the  peculiar  privileges  enjoyed 
by  the  States  General  of  the  United  Provinces  respecting  their  trade  and  navigation  in 
time  of  war,  and  it  is  submitted  that  the  Judge  of  the  Admiralty  Court  has  construed 
the  suspension  directed  by  the  said  ordei-  of  Council  as  referring  to  the  times  and 
places  of  capture  ;  whereas,  as  is  also  submitted,  that  reference  was  intended  to  be 
bad  at  the  time  of  the  ship's  departure  from  the  ports  of  loading;  for  that  otherwise 
the  avowed  object  of  delay  in  the  suspension  by  the  said  order,  to  wit,  from  a  regard 
to  the  interest  of  individuals,  and  a  desire  to  prevent  their  suffering  by  any  sur[)rise, 
would  not  be  answered,  inasmuch  as  it  is  impossible  (as  was  the  case  in  the  present 
voyage)  to  tlirect  the  alteration  of  the  voyage,  which  had  been  already  begun. 

3(1,  For  that  the  Levant  trade  bill  (which  jia.ssed  previous  to  the  arrival  of  this 
ship  in  ETjgland)  authorized  the  importation  of  such  goods  direct  from  the  Mediterranean 
in  neutral  ships  ;  and  that  this  was  the  intention  of  the  Legislature  in  passing  this  act  is 
manifest,  inasmuch  as  the  act,  which  was  not  passed  till  the  month  of  June  1780,  had 
retrospect  to  the  1st  of  the  preceding  January,  in  order  to  comprehend  many  cargoes, 
the  produce  of  Spain,  within  the  Streights  of  Gibraltar,  (which,  in  expectation  that  the 
act  would  have  passed  sooner  than  it  did,)  had  been  imported  by  British  subjects  in 
foreign  vessels,  (and  in  eveiy  respect  under  the  same  circumstances  with  this  cargo,) 
and  deposited  by  an  order  of  the  Lords  of  the  Treasury  in  the  King's  waiehouses, 
on  bond  that  they  shotdd  be  either  re-exported  in  a  liraite<i  time,  if  the  act  should  not 
pass,  or  pay  the  duties  if  it  should  ;  and  when  the  act  had  passed,  they  were  a<lmitted 
to  an  entry  accordingly  ;  and  since  that  period  the  produce  of  Malaga,  and  other 
ports  of  Spain  within  the  Mediterranean,  has  continued  to  be  imported  directly  from 
the  places  of  their  growth,  in  foreign  vessels,  in  virtue,  as  is  uiKlerstood,  of  the  said 
Levant  trade  bill. 

Eeasons  for  the  Respondent. 

.1st,  Because  after  actual  hostilities  between  two  states,  and  the  issuing  of  letters 
of  general  reprisals,  all  trade  and  intercourse  between  the  subjects  of  those  states  is 
illegal,  even  though  no  express  prohibition  of  trade  should  be  issued,  because  every 
subject  is  by  virtue  of  his  allegiance  obliged  to  assist  the  King  and  distress  the 
enemy  to  the  utmost  of  his  abilities,  and  not  to  aid  or  assist  them  either  by  trade  or 
otherwise. 

2d,  Because  if  British  merchants  were  permitted  in  time  of  war  to  import  goods 
into  this  kingdom  immediately  from  and  the  produce  of  the.  territories  of  the  enemy, 
under  a  pretence  that  the  articles  imported  were  such  as  were  their  property  and 
deposited  in  their  warehouses  prior  to  hostilities,  it  would  operate  to  a  very  alarming 
degree  ;  their  warehouses  might  be  constantly  supplied  by  their  agents  during  the 
whole  war,  and  a  continual  and  extensive  trade  might  be  carrie<l  on,  to  the  very  great 
benefit  and  support  of  the  enemy. 

3(1,  Because  in  this  case,  besides  the  wines  claimed  by  the  appellant,  as  having 
been  his  property,  and  deposited  in  his  warehouses  in  Spain  prior  to  hostilities,  there 
is  a  considerable  quantity  of  other  goods  claimed  by  him  as  his  properly,  and  as 
having  been  bought  in  Spain  by  his  orders  since  the  commencement  of  hostilities  ; 
which  avowal  of  a  trade  so  repugnant  to  his  duty  as  a  British  subject  will,  it  is  hoped, 
not  only  warrant  the  sentence  of  condemnation  of  the  properly  claimed,  but  subject 
the  claimant  to  exemplary  costs. 

4th,  Because  the  Levant  act,  on  which  Mr.  Escolt  the  appellant,  seems  in  a  great 
measure  to  rest  his  cause,  is  not  applicable  to  the  present  case,  such  act  being  calculated 
only  to  permit  an  importation  into  Great  Biitain  from  neutral  ports,  and  in  neutral 
bottom.",  of  such  goods  as  could  not  before  have  been  imported  in  any  other  than 
British  ships,  but  not  to  give  any  countenance  or  warrant  to  the  subjects  of  Great 
Britain  to  carry  on  a  trade  directly  or  indirectly  with  the  enemy,  in  a  neutral  ship 
from  a  neutral  port,  and  much  less  from  an  enemy's  port  to  the  port  of  Great  Britain. 

On  the  23d  April  1781  the  Lords  Commissioners  of  Appeal  (present  Eail  Bathurst, 
President  of  the  Council ;  Earls  Sandwich,   Marchmont,   Hillsborough,    Clarendon ; 
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latter  case  to  be  governed  by  the  authority  of  the  former.  The  case  cited  from  the 
Cockpit  may  have  been  determined  on  two  grounds  very  different  from  those  on 
which  this  case  rests.  1st,  The  goods  at  the  time  of  the  capture  might  have  been 
considered  as  belonging  to  persons  inhabiting  in  Spain  :  for  though  the  Plaintiffs 
themselves  were  resident  in  London,  they  had  a  partner  (a)'  resident  at  Malaga,  where 
the  house  of  business  was  continued.  Which  brings  the  case  within  the  command  of 
the  proclamation  for  reprisals,  "to  seize  the  goods  of  all  persons  inhabiting  within  the 
enemy's  state."  2dly,  As  the  bills  of  lading  were  maiie  out  to  Ostend,  which  was  not 
the  real  port  of  discharge,  the  documents  were  fraudulent.  With  respect  to  the  policy 
of  allowing  the  trade  in  question,  since  it  is  stated  in  the  case  to  be  usual  for  the 
Custom-house  to  permit  goods  tu  be  imported  under  circumstances  similar  to  the 
present,  this  soit  of  trade  is  at  least  allowed  by  the  Government  of  the  country,  who 
must  be  presumed  to  be  the  best  judges  of  the  mere  policy. 

BuLLER  J.  (after  stating  the  case).  On  this  case  two  questions  have  been  raised  ; 
1st,  whether  the  policy  is  described  to  [352]  have  been  made  by  Barrett  and  Co.  as 
agents  sufficiently  complies  with  the  28  G.  3  ?  I  think  this  question  ought  now  at 
least  to  be  quite  at  rest,  two  decisions  having  been  already  made  upon  this  subject 
within  the  term  ;  one  in  this  court,  and  one  in  the  King's  Bench  ;  both  of  which  are 
directly  in  point.  It  may  be  material  to  remember,  that  previous  to  the  passing  of 
the  25  and  28  G.  3,  many  objections  were  made  by  the  merchants,  that  policies 
in  their  frames  were  so  loose  and  incorrect,  that  an  underwriter  had  no  opportunity 
of  knowing  the  nature  of  the  thing  insured,  or  who  the  persons  were  for  whom  he 
insured.  Great  inconvenience  arose,  as  appears  by  the  preamble  of  one  of  the 
statutes  (a)-,  from  the  circumstance  of  many  policies  being  made  in  blank,  in  con- 
sequence of  which  the  underwriters  were  not  led  to  the  knowledge  of  any  of  the 
parties.  I  remember  it  was  the  conversation  both  in  Westminster-hall  and  out  of 
that  place,  that  the  underwriters  wanted  to  know  the  name  of  somebody  concerned, 
though  it  was  not  so  material  who  that  person  should  be.  And  why  was  this?  It 
was  because  though  they  might  not  know  the  name  of  the  principal,  yet  if  they  were 
in  possession  of  the  name  of  the  person  who  brought  forward  the  policy,  they  might 
have  some  confidence,  that  if  that  person  was  a  merchant  of  character,  or  a  respectable 
broker,  he  would  not  be  engaged  in  a  dishonest  transaction  ;  such  as  I  remember  to 
have  been  not  unfrequent  in  the  course  of  last  war ;  viz.  the  insurance  of  ships  and 
cargoes,  which  were  only  carried  out  for  the  purpose  of  being  sunk.  In  this  case  the 
wish  of  the  underwriters  has  been  complied  with,  as  well  as  what  the  Legislature 
thought  fit  to  direct ;  for  the  name  of  the  person  immediately  employed  to  effect  the 
policy  has  been  inserted.  The  case  in  the  King's  Bench  goes  farther  than  this,  for 
there  it  was  not  even  stated  in  the  policy  that  the  parties  were  agents,  but  only 
averred  in  the  declaration  that  they  were  so ;  whereas  here  it  is  expressly  said  in  the 
policy  that  Barrett  and  Co.  effected  the  policy  "as  agents,"  by  which  is  imported 
that  they  acted  not  on  their  own  account,  but  on  the  part  of  somebody  for  whom 
they  were  concerned.  The  second  question  is,  whether  this  policy  on  goods  being 
English  property,  purchased  since  the  [353]  commencement  of  hostilities,  and  shipped 
at  Rotterdam,  be  legal  or  not?     Now,  in  the  first  place,  I  take  it  to  be  extremely 

Viscount  Stormont ;  Lords  Grantham ;  Loughborough,  Ch.  J.  of  the  Common  Pleas  ; 
and  Sirs  Richard  Worsley  and  John  Goodricke)  affirmed  the  degree  of  the  Court  of 
Admiralty. 

See  also  the  case  of  The  Saint  Elizabeth,  Lauritz,  29th  June  1749;  I'he  Comte 
Wohrenzmf,  IVillers,  18th  July  1781;  The  Fortana,  Knock,  27th  June  1795;  and 
I'he  Freeden  otherwise  Vreede,  Backman,  4th  July  1795,  in  the  same  Court.  To 
which  may  be  added  what  was  said  by  Lord  Mansfield  in  Gist  v.  Mason,  1  T.  R.  85, 
viz.  "By  the  maritime  law,  trading  with  an  enemy  is  cause  of  confiscation  in  a 
subject ;  but  this  does  not  extend  to  a  neutral  vessel." 

(«)'  Quiere  tamen.     See  the  case  suprk 

(a)-  25  Geo.  3,  c.  44.  Whereas  it  hath  been  found  by  experience  that  the  making 
or  effecting  insurances  on  ships  or  vessels,  and  on  goods,  merchandizes,  and  effects  in 
blank,  and  vfithout  specifying  therein  the  name  or  names  of  any  person  or  parsons 
for  whose  use  and  benefit,  and  on  whose  account  such  insurances  are  made  and 
effected,  hath  been  in  many  respects  mischievous,  and  productive  of  great  inconveniences,- 
for  remedy  whereof,  be  it  enacted,  &c. 
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clear,  that  this  is  not  an  insurance  on  enemy's  propert)',  and  that  we  have  nothing  to  do 
with  that  consideration  here.  Let  us  see  what  the  case  does  state.  It  states  that 
the  goods  were  purchased  for  the  Plaintifl'  at  Rotlerdam  by  his  agent.  But  whose 
goods  they  were  before  they  were  so  purchased  is  not  mentioned.  They  might  have 
been  the  pioperly  of  Danes  of  Swedes,  and  then  no  objection  could  be  made :  or  they 
might  have  been  the  property  of  an  Englishman  ;  for  it  appears  by  the  case,  that  the 
Plaintiff's  agent  in  Holland  was  an  Englishman  ;  and  if  an  Englishman  could  buy 
goods  in  Holland,  why  could  not  an  Englishman  also  sell  goods  there  ;  and  if  these 
goods  were  bought  of  an  Englishman,  it  is  perfectly  immaterial  whether  they  were 
purchased  in  England  or  in  Holland.  I  cannot  distinguish  this  from  the  case  put  by 
Brother  Heywood.  Suppose  an  Englishman,  at  the  commencement  of  hostilities,  to 
have  goods  in  an  enemy's  country;  may  he  not  bring  them  away'!  In  such  cases  a 
time  is  generally  limited  for  the  subjects  of  the  state  against  which  hostilities  are 
commenced,  to  leave  the  country  ;  and  it  will  be  said,  that  during  that  time,  they 
may  not  carry  away  their  goods?  But  I  will  go  one  step  further.  I  will  suppose 
that  the  party  has  stolen  these  goods;  and  that  being  in  possession  of  them  at  the 
time  of  the  policy  made,  he  wants  to  bring  them  home.  The  underwriter  will  have 
no  right  to  go  into  the  state  of  the  property  previous  to  the  time  when  he  insured. 
Suppose  certain  icquisites  to  have  been  necessary,  by  the  law  of  Holland,  to  make  a 
good  sale  in  Holland,  shall  the  underwriter  say  that  the  goods  were  not  sold  according 
to  the  law  of  Holland  i  Or  if  they  were  seized  by  a  pirate,  and  sold  by  him  to 
the  Plaintiff,  shall  the  underwriter  set  up  that  as  a  defence?  These  cases  are  too 
monstrous  to  bear  consideration.  What  is  the  nature  of  the  contract  of  insurance'! 
It  proceeds  on  this  ground,  that  a  party  being  possessed  of  goods  which  he  wishes  to 
bring  home,  desires  to  divide  the  risk  with  other  persons.  Whether  the  goods  were 
improperly  sold  to  him  or  not,  provided  he  has  paid  the  value,  he  is  interested  to 
the  amount  of  them:  and  shall  he  not  insure  them?  The  underwriter  cannot  be 
permitted  to  go  beyond  the  time  when  the  goods  were  shipped.  It  has  however 
been  contended,  that  the  subjects  of  this  realm  shall  not  bring  home  their  own 
property  from  an  enemy's  country.  Nothing  but  positive  authority  would  warrant 
the  [354]  Court  in  laying  that  down  as  law.  If  the  subjects  of  this  country  have 
goods  in  an  enemy's  country,  it  is  most  clearly  for  the  interest  of  this  country  that 
they  should  be  able  to  bring  them  home.  Independent  of  cases,  we  all  know  how 
frequently  this  subject  has  been  canvassed.  If  we  look  into  the  Parliamentary  Debate 
in  1746  and  1747,  we  shall  see  that  Sir  Dudley  Kyder,  Lord  Mansfield,  and  the  other 
great  men  of  that  time,  argued  the  question  entirely  on  its  expediency,  and  held  that 
it  was  good  policy  to  permit  insurances  on  enemy's  property.  In  later  times  I  well 
remember  to  have  seen  many  policies  tried  professedly  on  enemy's  property,  without 
ever  hearing  the  objection  raised.  Lord  Mansfield  did  all  in  his  power  to  prevent  so 
dishonourable  a  defence  being  made.  When  the  case  of  Gist  v.  Mason  came  on,  I  more 
than  once  conversed  with  Lord  Mansfield  on  the  subject,  being  desirous  to  obtain  his 
opinion  on  the  legality  of  such  insurances.  On  the  legality,  however,  I  never  could 
get  him  to  reason.  He  often  said,  that  in  former  times  it  was  considered  for  the 
interest  of  the  country  to  insure  enemy's  property,  and  on  the  persuasion  of  its  being 
for  the  interest  of  the  country,  he  always  discountenanced  any  objection  on  that  head. 
But  he  never  went  beyond  the  ground  of  expedience.  At  present  I  think  such 
insurances  are  not  expedient;  the  state  of  the  countries  at  war  is  such  as  to  make 
them  otherwise.  But  the  underwriters  have  taken  care  that  such  a  ca.se  as  this  shall 
never  rise  again  ;  for  from  the  moment  that  any  one  underwriter  succeeded  on  this 
kind  of  defence,  there  was  an  end  of  insurance  on  enemy's  property.  It  is  not 
however  necessary  to  go  into  the  ground  of  expedience:  the  illegality  of  such 
underwriting  is  now  pretty  well  settled  (n).  The  case  cited  from  the  Cockpit  does 
not  strike  me  as  governing  this.  We  have  so  loose  an  account  of  it,  and  are  so  much 
left  to  guess  at  the  grounds  on  which  the  judgment  was  founded,  that  it  can  have  no 
effect  here.  Indeed  a  very  sufficient  answer  has  been  given  to  it,  by  observing  that 
the  documents  appear  to  have  been  fraudulent.  But  let  us  see  whether  there  are 
not  other  grounds  on  vi-hich  it  might  have  proceeded.  In  time  of  war  subjects  of 
Great  Britain  have  an  agent  settled  and  permanently  resident  at  their  house  of 
business  in  Spain,  are  dealing  in  articles  of  the  produce  of  Spain,  and  are  carrying  on 

(a)  Vide  Park.  Insur.  239,  243. 
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trade  in  order  to  make  a  profit  of  those  goods,  which  is  a  very  different  case  from 
this.  Here  no  profit  goes  to  the  enemy.  There  a  question  might  [355]  have  arisen, 
whether  some  of  the  partners,  being  resident  in  this  country,  should  save  the  goods 
purchased  by  the  house  abroad  ;  on  which  question  considerable  doubts  might  be 
entertained,  nor  am  I  now  prepared  to  give  an  opinion  upon  it.  Being  therefore  so 
little  informed  of  the  grounds  of  the  decision  at  the  Cockpit,  and  consequently  not 
at  all  governed  by  it,  I  think  it  clear  that  this  Plaintiff  is  entitled. 

Heath  J.  I  am  of  the  same  opinion.  With  respect  to  the  first  point,  as  two 
decisions  have  already  been  made  on  the  subject  in  this  term,  one  in  this  court,  and 
one  in  the  King's  Bench,  it  will  not  be  necessary  to  say  any  thing.  The  second  point 
turns  on  this  question,  whether  the  goods  of  a  British  subject  purchased  in  any 
enemy's  country,  after  the  commencement  of  hostilities,  may  not  be  sent  hither? 
It  is  clearly  competent  to  a  British  subject  to  reside  in  Holland  in  time  of  peace, 
or  to  have  a  factor  in  that  country  ;  there  has  always  been  an  English  factory  at 
Rotterdam,  and  this  appears  by  some  old  acts  of  parliament  to  have  been  considered 
so  -meritorious,  that  the  Legislature  thought  fit  to  legitimate  the  children  of  English 
subjects  bora  there.  That  being  so,  if  hostilities  commence,  must  not  the  persons 
resident  there  bring  their  fortunes  home'?  It  is  said  that,  in  this  case,  the  goods  were 
purchased  since  the  commencement  of  hostilities.  But  we  must  remember  that  a  man 
cannot  always  remit  his  goods  and  effects  to  another  country  in  specie.  He  must 
convert  them  into  such  goods  as  will  be  merchandizable  in  the  place  to  which  he 
wishes  to  remit  them.  It  is  not  said  that  these  parties  carried  on  trade,  but  only  that 
they  bought  these  particular  goods.  Without  therefore  infringing  on  the  general 
question,  whether  a  British  subject  may  carry  on  tiade  in  an  enemy's  country'  in  time 
of  war  {ay,  (which  I  should  not  wish  to  decide  without  the  Court  being  full,)  but 
steering  clear  of  that  general  question,  (which  need  not  here  be  raised,  as  on  the  facts 
stated  we  shall  rather  intend  for  that  against  the  insured,)  I  think  the  Plaintiff  ought 
to  recover.  The  case  cited  from  the  Cockpit,  gives  me  no  satisfaction.  The  situation 
of  the  insurer  will  not  be  varied,  whether  the  goods  be  purchased  before  or  after 
hostilities. 

KoOKE  J.  The  objections  which  have  been  made  by  the  Defendants  do  them  no 
credit ;  and  they  ought  not  to  have  made  them.  First,  it  is  clear  from  the  words  of 
the  act,  and  from  the  [356]  decisions,  both  here  and  in  the  King's  Bench,  that  the 
policy  is  well  warranted  in  point  of  form ;  secondly,  the  Defendant  was  aware  at  the 
time  he  made  the  insurance  what  sort  of  contract  he  was  entering  into,  and  his 
defence  is  unconscientious,  but  having  set  up  that  defence  we  must  give  judgment 
on  the  point  of  law.  I  own  that  in  reading  this  case  I  cannot  decide  it  clear  of  the 
general  question,  whether  it  be  legal  to  traffic  during  time  of  war  with  an  enemy's 
country  ?  The  facts  are  so  generally  stated  in  the  ease,  that  they  import  to  my  under- 
standing a  general  trading.  The  goods  were  purchased  at  Rotterdam  ;  when  they 
were  purchased,  when  they  were  shipped,  and  when  they  were  captured,  open  hostilities 
existed.  Under  these  circumstances,  if  the  Plaintiffs  meant  only  to  bring  home  their 
own  property,  it  might  have  been  so  expressed.  But  being  stated  in  this  way,  I  think 
it  of  necessity  brings  on  the  general  question  ;  on  which  I  am  more  ready  to  say  that 
I  have  great  doubts,  as  it  will  not  affect  the  judgment  in  this  case,  my  Brothers  having 
already  declared  their  opinion  in  favour  of  the  Plaintiffs.  Had  it  been  necessary  to 
give  an  opinion  on  that  question,  I  should  have  wished  for  a  further  argument. 

Judgment  for  the  Plaintiff  (a)^. 

(ay  As  to  which  vide  Park.  Insur.  2.37,  8,  9. 

(af  The  Court  was  pressed  by  the  Defendant  to  allow  this  case  to  be  turned  into 
a  special  verdict,  in  order  that  it  might  be  carried  into  error,  and  it  was  stated  that 
a  special  verdict  being  asked  for  at  the  trial,  Ej^re  Ch.  J.  said  that  a  case  might  be 
made,  and  afterwards  turned  into  a  special  verdict  if  the  Court  should  think  it 
necessary  ;  and  it  was  added  in  support  of  the  application,  that  the  other  underwriters 
on  the  policy  were  ready  to  be  bound  by  a  decision  in  error  on  this  case.  But  the 
Court  being  of  opinion  that  the  insured  ought  not  any  longer  to  be  kept  out  of  his 
money  by  this  defence,  refused  the  application. 
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Fknton  V   KuGGLKS.     Nov.  SGth,  1798. 

If  bail  be  put  in  without  any  description,  one  of  whom  proves  to  be  clerk  to  iiii 
attorney,  and  the  other  a  person  in  a  low  situation,  Plaintiff  may  take  an  assignment 
of  the  bail-bond  (by. 

Bail  in  this  case  were  put  in  within  time,  by  the  name  of  Thomas  Trimmer,  Gent. 
and  John  Taylor,  Gent,  without  any  faither  description.  The  Plaintiff  did  not  except 
to  the  bail;  but  finding  on  iiuiuiry,  that  the  foimer  was  clerk  to  the  Defendant's 
attorney,  and  the  latter  a  porter,  watchman,  and  shoeblack,  at  ClitTord's-Imi,  took  an 
assignment  of  the  bail-bond,  and  proceeded  up  hi  it.  To  stay  the  proceedings  on  the 
ground  of  irregularity,  a  rule  nisi  having  been  obtained  on  a  former  day, 

[357]  Ije  Blanc  Serjt.  now  shewed  cause,  and  contended  that  as  an  attorney's  clerk 
could  not  become  bail  (n)',  the  bail  here  put  in  might  be  considered  as  a  nullity,  and 
an  assignment  of  the  bail-bond  might  be  taken  :  he  cited  Ritchie  v.  Gilbert,  Imp.  Prac. 
C.  B.  214,  ed.  4,  and  Price  v.  OUlJield,  H.  37  Geo.  .3,  G.  B. 

Shepherd  contr.'i  admitted  that  an  attorney's  clerk  cannot  become  bail,  but  insisted 
on  the  authority  of  Thomson  v.  lioubell,  Doug.  466,  note  [1],  that  the  only  mode  by 
which  the  Plaintiff  could  take  advantage  of  that  circumstance  was  by  excepting  to  the 
bail :  and  that  with  respect  to  the  seond  bail,  to  allow  an  assignment  of  the  bail  bond 
on  the  ground  of  the  facts  disclosed  in  the  afiBdavit,  would  be  to  try  his  sufficiency 
without  bringing  him  up  to  justify. 

But  the  Court  said,  that  as  the  Defendant  had  practised  a  trick  upon  the  Plaintiff, 
he  should  not  avail  himself  of  it,  and 

Discharged  the  rule  with  costs  (a)^. 

De  Gaillon  v.  Victoire  Harel  L'AiGLE(a)^     Nov.  27tb,  1798. 

If  the  husband  reside  abroad,  and  the  wife  trade  and  obtain  credit  in  this  country  aa 
a  feme  sole,  she  is  liable  for  her  own  debts ;  but  not  uidess  she  represents  herself  aa 
a  feme  8ole(i)^. 

Indebitatus  assumpsit.     The  declaration  contained  the  common  money  counts. 

Plea :  That  the  Defendant,  before  and  at  the  time  of  the  making  the  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  was  and  from  thence 
hitherto  hath  been,  and  still  is  the  wife  of,  and  married  to,  one  John  Martin  Hare! 
L'Aigle,  and  which  said  J.  M.  II.  L'Aigle  is  now  living,  to  wit,  at  Westminster,  Ac. 

Replication:  That  before  and  at  the  time  of  making  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  from  thence  hitherto,  the  said 
John  Martin  Harel  L'Aigle  lived  and  resided  in  parts  beyond  the  seas  out  of  this 
kingdom,  to  wit,  at  Hamburgh  ;  and  that  during  all  that  time  the  said  Victoire  Harel 
L'Aigle  lived  in  this  kingdom,  separate  and  apart  from  the  said  John  Martin  Harel 
L'Aigle,  and  followed  and  carried  on  the  tra<le  and  business  of  a  merchant  as  a  single 
woman,  and  a  sole  trader,  to  wit,  at  Westminster,  &c.  ;  and  that  the  Plaintiff  did 
not  give  any  credit  to  the  said  John  Martin  Harel  I^'Aigle,  but  traded  and  dealt  with 
the  said  Victoire  Harel  as  a  feme  sole,  and  on  her  sole  credit;  and  that  the  said 
Victoire  Harel  made  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned  as  such  feme  sole  as  aforesaid.     And  this,  &c.  wherefore,  &c. 

[358]  To  this  there  was  a  general  demurrer  and  joinder. 

Kunnington  Serjt.  in  support  of  the  demurrer.  The  question  here  is,  whether 
this  Defendant  being  a  married  woman,  and  her  husband  resident  abroad,  is  liable 
to  be  sued?     On  the  pleadings  it  does  not  appear  that  her  case  comes  within  the 

(by  Vide  Rex  v.  Sheriff  of  Surrey,  2  East,  181.  fFallarx  v.  Arrowsmith,  2  B.  & 
P.  49.     AUingham  v.  Flower,  Id.  246.     Redit  v.  Broomhead,  Id.  564. 

(ay  Vid.  Hawkins  v.  Magnall,  Doug.  467,  and  notes :  Boulogne  v.  Fautrin,  Cowp.  828. 
Laing  v.  Cundall,  1  H.  Bl.  76. 

(a)2  Vid.  Richardson  v.  Morriss,  2  Bl.  1179. 

(a)'  Vide  ante,  p.  8. 

(b)-  S.  C.  post,  368.  And  see  Boggett  v.  Frier,  11  East,  301  .Marsh  v.  Hutchinson, 
■2  B.  &  P.  227.     Farrer  v.  Granard,  1  N.  R.  81.     Hookham  v.  Chambers,  3  B.  &  B.  92. 
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exception  to  the  general  rule  of  law  established  by  the  modern  cases  of  Corbett  v. 
Poelnitz,  1  T.  R.  5,  and  of  Ringdead  v.  Lady  Laneshorough,  and  Barwell  v.  Brooks  cited 
ibid,  (reported  Cooke  B.  L.  26  and  29,  ed.  4lh).  It  is  not  stated  here,  that  any 
pernaanent  separation  from  bed  and  board  was  agreed  upon  between  the  parties,  or  any 
separate  maintenance  allowed  ;  on  which  grounds  the  modern  decisions  have  proceeded. 
Accordingly  in  Gilchrist  v.  Brown,  4  T.  R.  766,  a  replication  not  stating  a  separate 
maintenance  {by  was  held  bad  ;  and  in  Clayton  v.  Adams,  executor,  6  T.  R.  604.  Lord 
Kenyon  thought  that  a  feme  covert  would  not  be  liable  where  the  separation  from  her 
husband  was  only  temporary.  If  the  Court  go  so  far  as  to  determine  that  the  mere 
circumstance  of  the  husband  being  out  of  the  kingdom  (c)  makes  the  wife  liable,  a 
feme  covert  may  be  subjected  to  an  execution,  by  her  husband  quitting  the  kingdom, 
at  a  moment's  warning.  Nor  will  the  trading  averred  in  these  pleadings  make  any 
difference ;  for  no  action  lies  against  a  feme  covert  trader,  except  by  the  custom  of 
London,  in  which  case  the  husband  must  be  joined  ;  whereas  here  the  Defendant  is 
sued  as  a  feme  sole  {d). 

Marshall  Serjt.  contri,  was  stopped  by  the  Court. 

BuLLER  J.  There  is  another  set  of  cases  of  a  very  different  nature  from  those 
which  have  been  relied  on  by  the  Defendant ;  but  which  are  much  more  applicable 
to  this  case.  The  first  of  these  is  The  Lady  Belknap's  case{e):  now  let  us  see  if  any 
sound  distinction  between  that  case  and  this  can  be  maintained.  The  husband  there 
was  banished,  but  it  is  not  stated  whether  he  was  banished  for  one  year,  or  fur  five 
years,  or  for  life(/):  it  [359]  was  held  sufficient  that  he  was  in  banishment  at  the 
time  when  Lady  Belknap's  contract  was  made;  and  I  can  see  but  one  principle  on 
which  the  case  could  have  been  decided  ;  viz.  that  the  rights  known  to  exist  in  law 
between  husband  and  wife  were  not  interfered  with,  by  allowing  the  wife  to  be  taken 
in  execution  :  as  the  husband  was  banished  (though  it  be  not  stated  whether  for  life 
or  not)  the  matrimonial  rights  during  his  banishment  were  at  least  suspended.  In 
later  times  the  cases  have  gone  further.  In  Sparrow  v.  Carruthers  (a),  it  was  shewn  in 
answer  to  evidence  of  coverture  that  the  husband  was  transported  for  seven  years 
only,  and  after  that  time  was  expired  he  had  a  right  to  re"jurn,  and  demand  the 
comfort  of  his  vi-ife,  even  if  she  were  in  gaol ;  yet  the  husband  being  abroad  and  not 
capable  of  enjoying  the  matrimonial  rights,  it  was  held  that  the  disability  of  the  wife 
was  suspended.  In  those  cases  the  husband  was  sent  out  of  the  country  for  his  crimes, 
whereas  here  the  husband  has  voluntarily  abandoned  his  wife,  and,  for  any  thing  that 
appears,  never  was  in  England,  and  perhaps  never  may  come  here.  The  wife  has 
traded  as  a  feme  sole,  has  obtained  credit  as  such,  and  ought  to  be  liable  for  her  debts. 

Heath  J.  I  am  of  the  same  opinion.  The  cases  of  banishment  and  transporta- 
tion of  the  husband  are  directly  in  point.  Besides,  it  is  for  the  benefit  of  the  feme 
covert  that  she  should  be  liable  to  an  action  in  such  a  case  as  this,  otherwise  she 
could  obtain  no  credit,  and  would  have  no  means  of  gaining  her  livelihood.  The 
husband  perhaps  never  was  in  England,  and  never  may  be,  so  that  this  case  is  not 
at  all  like  those  which  proceeded  on  the  ground  of  a  separate  maintenance. 

RoOKE  J.  of  the  same  opinion. 
Judgment  for  the  Plaintiff  (6)-. 

{by  Vid.  Wittersheim  v.  Lady  Carlisle,  1  H.  Bl.  631.  Stedman  v.  Gooch,  Esp.  Cas. 
N.  P.  7.     Ellahv.  Leigh,  5  T.R.  679.     Thompson  v.  Hervey,  i  Burr.  2118. 

(c)  Vid.  Moor,  851. 

{d)  Vid.  Lean  v.  Shutz,  2  Bl.  1195,  where,  in  an  action  against  a  feme  covert  with 
a  separate  maintenance,  it  was  held  that  the  husband  should  have  been  joined  for 
conformity. 

(e)  2  Hen.  4,  7  a.  Vide  also  the  case  of  Lady  Maltravers,  10  Ed.  3,  53.  Si/bell 
Belknap's  case,  1  Hen.  4,  1  a.  Margery  Weyland's  case,  19  Ed.  1.  Ryley.  Plae. 
Pari.  66.  Deerly  v.  Duchess  of  Mazarine,  Salk.  116  and  646.  Ld.  Raym.  147,  S.  c! 
Comb.  402,  S.  C.  and  Countess  of  Fmiland  v.  Prodgers,  2  Vern.  104. 

(/)  It  appears  by  the  Year  Book  1  Hen.  4,  1  a.  that  Belknap  was  banished  to 
Gascony,  there  to  remain  till  he  obtained  the  King's  favour:  which  Sir  Edward  Coke 
considers  as  a  banishment  for  ever.  Co.  Litt.  133  a.  and  adds,  that  if  the  husband 
by  act  of  parliament  have  judgment  to  be  banished  but  for  a  time,  which  some  call 
relegation,  that  is  no  civil  death.     Vid.  tam.  Hargrave's  note,  209. 

(a)  Cited  in  Lean  v.  Shutz,  2  Bl.  1197,  and  in  Corhelt  v.  Poelnitz,  1  T.  R.  7. 

(6)2  Vid.  etiam  Espiii.  Cas.  N.  P.  554.     Watford  v.  Duchess  de  Pienne,  whom  Lord 
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Leader  v.  Danvers.     Nov.  27th,  1798. 

The  Court  refused  to  grant  an  attachment  against  the  sheriff,  because  he  had  returned 
to  a  writ  of  venditioni  exponas,  that  part  of  the  goods  levied  remained  in  his  hands 
for  want  of  purchasers  (a)'. 

Cockell  Serjt.  moved  for  an  attachment  against  the  sherifT  of  Leicestershire,  for 
having  made  an  insufficient  return  to  a  writ  of  veniiitioni  exponas. 

[360]  The  Plaintiff  having  sued  out  a  fi.  fa.  the  sheriff  returned  that  he  h:id 
levied  to  the  value  of  the  sum  indorsed,  but  that  the  goods  remained  in  his  hands 
for  want  of  purchasers  ;  upon  which  a  venditioni  exponas  having  is3ue(i,  the  sheriflf 
returned,  that  he  had  sold  a  moiety  of  the  goods  levied,  and  that  the  remainder 
continued  in  his  hands  for  want  of  purchasers  (<«)'. 

Cockell  urged,  that  as  no  other  writ  could  be  sent  to  the  sheriff  while  this 
venditioni  exponas  was  in  force,  the  goods  under  this  return  might  remain  in  his 
hands  for  over. 

But  the  Court  was  of  opinion,  that  the  motion  could  not  be  supported,  and  that  if 
the  Plaintiff  was  dissatisfied  with  the  return,  he  might  set  up  a  purchaser  of  the  goods 
himself. 

Ccckell  took  nothing  by  his  motion. 


Adam  and  Wife,  Executrix,  v.  Kerr.    Nov.  27th,  1798. 

In  debt  on  bond,  if  one  of  the  attesting  witnesses  be  dead  and  the  other  beyond 
the  process  of  the  Court,  it  is  sufficient  to  prove  the  band-writing  of  the  witness 
that  is  dead.  Qu.  Whether  evidence  of  a  custom  in  Jamaica  to  execute  bonds 
by  substituting  a  mark  with  a  pen  for  a  seal,  be  admissible  in  support  of  a 
declaration  on  a  bond  sealed,  iVc.(ft)^'! 

Debt  on  bond.  The  declaration  was  in  the  usual  form,  averring  the  bond  to 
have  been  made  and  sealed  by  the  Defendant,  with  a  profert  accoidingly.  Plea,  non 
est  factum. 

The  instrument  in  question  was  made  in  Jamaica,  and  attested  by  two  witnesses, 
but  being  produced  at  the  trial  before  Rooke  J.  at  the  Westminster  sittings  in  term, 
appeared  to  have  no  seal,  though  a  mark  of  a  particular  kind  had  been  made  with  a 
pen,  in  the  place  where  bonds  are  usually  sealed.  Evidence  was  admitted  to  shew  a 
custom  in  Jamaica  to  execute  bonds  in  this  manner.  One  of  the  attesting  witnesses 
having  been  proved  to  be  dead,  and  the  other  to  be  resident  in  Jamaica,  the  hand- 
writing of  the  former  only  was  eatablisheii,  and  no  evidence  was  given  of  the  hand- 
writing of  the  obligor.     Verdict  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court. 

Heywood  Serjt.  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  nonsuit  be  entered  ;  and  insisted,  1st,  that  the  hand-writing  either  of  the 
witness  living  in  Jamaica,  or  of  the  obligor,  should  have  been  proved  ;  2dly,  that 
the  evidence  of  the  custom  in  Jamaica  should  not  have  been  admitted. 

BlLLER  J.  On  the  last  ground  there  is  no  objection  to  the  rule  to  shew  cause 
being  granted,  but  I  am  clear  there  is  nothing  in  the  first  point.  Where  a  witness 
is  dead,  the  course  is  to  prove  his  hand-writing.  In  this  case  one  of  the  attesting 
witnesses  was  [361]  dead,  and  the  other  was  beyond  the  reach  of  the  process  of  the 

Kenvon  ruled  to  be  liable  for  debts  contracted  by  her  during  her  husband's  absence 
from  this  country,  though  at  his  departure  he  proposed  returning  in  a  short  time, 
but  had  in  fact  been  absent  some  years. 

(a)'  Vide  Keighthy  v.  Birch,  3  Campb.  521. 

{af  Vid.  Clerk  v.  fVithers,  6  Mod.  293.  2  Ld.  Raym.  1075,  S.  C,  where  Holt  C.  J. 
says,  "  If  a  sheriff  seize  goods  to  the  value,  and  return  it,  he  is  bound  to  find  buyers." 
Also,  Cameron  et  al.  v.  Reynolds,  Cowp.  406,  where  Ld.  Mansfield  says,  that  upon  a 
writ  of  venditioni  exponas  the  sheriff  "  must  return  the  money  into  court." 

{af  Vide  Milward  v.  Temple,  1  Campb.  375.  Cunliffe  v.  Sefton,  2  East,  183.  Currie 
v.  Child,  3  Campb.  283.     Prince  v.  Blackburn,  2  East,  250. 
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Court ;  the  best  evidence,  therefore,  which  could  be  obtained  was  given  (a)'.  The 
hand-writing  of  the  obligor  need  not  be  proved  :  that  of  the  attesting  witness,  when 
proved,  is  evidence  of  everything  on  the  face  of  the  paper ;  which  imports  to  be  sealed 
by  the  party. 

The  Court  accordingly  granted  a  rule  to  shew  cause  on  the  last  ground,  but 
recommended  the  Defendant  to  accede  to  the  terms  of  the  Plaintiffs  taking  judgment 
without  costs. 

The  case  being  called  on  this  day,  Heywood  for  the  Defendant  assented  to  the 
proposal  made  by  the  Court,  and  on  those  terms  the 

Kule  was  discharged. 

PiERsoN  V.  Goodwin.    Nov.  28th,  1789. 

If  a  Defendant  be  supersedeable  for  want  of  judgment  being  entered  up  in  time,  but 
not  actually  discharged,  he  cannot  be  detained  on  an  action  on  the  judgment. 

The  Defendant  was  arrested  on  the  8th  of  September  1797  by  process  out  of  the 
Court  of  King's  Bench;  on  the  5th  of  February  1798  he  was  charged  with  a  declara- 
tion ;  on  the  8th  of  the  same  month  he  was  removed  by  habeas  corpus  to  the  Fleet ; 
judgment  (which  went  by  default)  was  not  entered  up  till  the  26th  .July,  in  the 
Trinity  vacation  following,  and  the  Defendant  was  therefore  supersedeable,  according 
to  the  practice  of  both  Courts  :  on  this  ground  a  summons  for  the  31st  October  was 
taken  out  before  Lord  Kenyon,  for  the  Plaintiff  to  shew  cause  why  the  Defendant 
should  not  be  discharged  out  of  the  custody  of  the  Warden  of  the  Fleet;  this  order, 
at  the  particular  request  of  the  Plaintiff's  attorney,  stood  over  till  the  5th  November  ; 
bat  between  the  31st  October  and  the  5th  November  the  Defendant  was  charged 
with  a  declaration  at  the  suit  of  the  Plaintiff  in  an  action  on  the  judgment.  The 
Plaintiff's  attorney  not  attending  to  shew  cause  on  the  5th  November,  an  order  was 
made  for  a  supersedeas  to  issue. 

Le  Blanc  Serjt.  this  day  shewed  cause  against  a  rule  nisi  for  discharging  the 
Defendant,  in  the  action  on  the  judgment,  out  of  the  custody  of  the  Warden  of  the 
Fleet,  on  his  entering  a  common  appearance,  and  contended  that  the  present  applica- 
tion was  not  warranted  by  the  rule  made  in  Hil.  8  Geo.  2  (a)-,  as  that  onlj'  extends  to 
[362]  cases  where  the  prisoner  is  actually  discharged  or  ordered  to  be  discharged 
before  he  is  detained  in  an  action  on  the  judgment. 

Shepherd  Serjt.  in  support  of  the  rule. 

Heath  and  Rooke  Js.  (absente  BuUer  J.)  were  of  opinion  that  the  actual  dis- 
charge of  a  prisoner  relates  back  to  the  time  when  he  has  a  right  to  be  discharged, 
viz.  to  the  time  when  he  is  supersedeable,  and  that  the  practice  of  the  Court  was  with 
the  Defendant,  and  accordingly  made  the 

Rule  absolute  (a)^. 

Michaelmas  Term,  39  Geo.  III.     1798. 

Whereas  the  Right  Honourable  the  Lord  High  Chancellor  hath  been  pleased,  by 
an  order  bearing  date  the  12th  day  of  .July  last,  to  direct  that  from  and  after  such 

(a)'  Vid.  Coghlan  v.  Williamson,  Doug.  93.  Holmes  v.  Fontin,  Peake  N.  P.  100. 
Cooper  V.  Marsden,  Espin.  Cas.  N.  P.  2.  Barnes  v.  Trompousky,  7  T.  R.  265,  and  Wallis 
V.  Delancy,  ibid.  n.  (c). 

(a)'-  Ordered,  that  in  all  cases  where  a  prisoner  in  the  Fleet  or  other  gaol  or  prison, 
is  discharged  or  ordered  to  be  discharged  by  supersedeas  for  want  of  prosecution,  and 
such  prisoner  be  afterwards  arrested  or  detained  in  custody,  by  action  of  debt  brought 
upon  judgment  obtained  in  the  cause  wherein  such  prisoner  was  so  discharged,  or 
ordered  to  be  discharged,  that  a  common  appearance  shall  be  accepted  for  the  Defen- 
dant in  such  action  of  debt  upon  judgment.  Cooke's  Rules  and  Orders,  C.  B.  Imp. 
Prac.  C.  B.  173,  ed.  4. 

{af  Vid.  Foy  v.  Percy,  T.  8  Geo.  3,  C.  B.  cit.  per  BuUer  J.  1  T.  R.  592,  contr.\  in 
B.  R.  Hutchins  v.  Kenrick,  2  Burr.  1048.  Mose  v.  Christjield,  1  T.  R.  591,  and  The 
London  Assurance  Company  v.  I'erkins,  cit.  ibid. 
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day  no  writ  of  Dedimus  Potestatem,  to  be  executed  in  England,  shall  issue  under  the 
Great  Seal,  directed  to  any  persons  except  the  Judges,  Serjeants  at  Liw,  Barristers 
of  five  years  standing,  or  Solicitors  or  Attorneys  of  some  of  the  Couits  in  Westminster- 
Hall,  the  Judges  of  the  Court  of  Session  and  Exchequer,  Advocates  and  Clerks  to  the 
Signet  of  five  years  standit)g,  in  Scotland  :  It  is  ordered,  that  from  and  after  the  last 
day  of  this  Terra,  no  Common  Ivecovery  or  Fine  shall  be  suffered  to  pass,  unless  the 
taking  of  the  Warrants  of  Attorney  for  suffering  any  Common  liecovcry  or  Caption 
of  any  Fine  be  before  one  of  the  Justices  or  Barons  of  His  Majesty's  Couits  of  Record 
in  Westmin.ster-Hall,  or  one  of  the  Serjeants  at  Law,  unless  an  affidavit  be  made  and 
filed,  stating  that  the  Commissioners  taking  the  same  are,  to  the  best  of  the  Defen- 
dant's information  and  belief,  either  Barristers  of  five  years  standing,  or  Solicitors  or 
Attornies  of  some  of  the  Courts  in  Westminster-Hall,  the  Judges  of  the  Court  of 
Session  and  Exchequer,  or  Advocates  and  Clerks  to  the  Signet  of  five  years  standing, 
in  Scotland.  F.  Bui,i.er. 

J.  Heath. 

G.  IlOOKE. 

Lord    Chief   Justice   Eyre   was  absent   during   the   whole   of   this  Term,    from 
indisposition. 

The  end  of  Michaelmas  Term. 


[363]    Ca.ses  Argued  and  Determined  in  the  Court  of  Common   Pleas,  in 
Hilary  Term,  in  the  Thirty-Ninth  Year  of  the  Reion  of  George  HI. 

Jones  v.  Chune,  one,  &c.    Jan.  25th,  1799. 

If  notice  of  a  writ  of  inquiry  to  be  executed  at  a  particular  hour  and  place,  be  continued, 
the  notice  of  continuance  need  not  express  any  hour  or  place. 

This  was  a  motion  to  set  aside  the  writ  of  inquiry  executed  in  this  case  for 
irregularity. 

Judgment  having  been  signed  for  want  of  a  plea,  notice  was  given  that  a  writ  of 
inquiry  would  be  executed  at  the  Secondaries'  office  in  Lothbury,  between  the  hours 
of  eleven  and  one  on  a  pirticular  day.  This  notice  was  afterwards  continued  to  a 
subsequent  day,  but  in  the  notice  of  contitmance  no  mention  was  made  of  the  hour 
or  place  at  which  the  writ  of  inquiry  would  be  executed.  The  Defendant  did  not 
attend  :  and  a  verdict  was  found  for  II.  17s. 

Shepherd  Serjt.  in  shewing  cause  contended,  that  the  notice  of  continuance  was 
regular,  as  it  necessarily  referred  to  the  time  and  place  mentioned  in  the  original 
notice,  and  added,  that  it  was  notorious  that  writs  of  inquiry  always  were  executed 
between  the  hours  of  eleven  and  one,  unless  the  convenience  of  both  parties  par- 
ticularly required  that  it  should  be  otherwise.  He  also  relied  on  the  circumstance  of 
this  bemg  a  small  debt  due  to  a  tradesman,  and  that  the  Defendant  having  been 
summoned  to  the  Court  of  [364]  Re(jue8ts  pleaded  his  privilege  as  an  attorney,  and 
forced  the  party  to  this  more  exi)ensive  proceeding. 

Williams  Serjt.  contra  contended,  that  notices  of  this  kind  were  construed  strictly, 
and  that  a  notice  of  a  writ  of  inquiry  to  be  executed  between  eleven  and  two  had 
been  held  bad  (a).  He  urged  also  that  as  writs  of  inquiry  are  occasionally  executed 
between  four  and  six  this  notice  of  contiiuiance  was  not  sufficiently  certain. 

Sed  per  Eyre  Ch.  J.  (after  a  reference  to  the  officers,  who  said  that  the  point  had 
never  been  ruled,  but  that  all  the  printed  forms  of  continuances  as  well  as  of  original 
notices  express  both  the  hour  and  place) — A  more  ungracious  application  never  came 
before  the  Court.  The  justice  of  this  verdict  is  not  impeached,  and  the  only  question 
to  be  considered  arises  on  the  simple  ground  of  a  supposed  irregularity  in  not  men- 

(a)  Robinson  v.  Philips,  Prac.  Reg.  44.5,  Barnes,  296,  S.  C.  Vide  etiara  Foster  v. 
Smales,  Barnes,  295.  Hannaford  v.  Ilolman,  ibid.  Last  v.  Denny,  Barnes,  302, 
Prac.  Reg.  446,  S.  C.  Le  Mark  v.  Neioman,  Com.  551.  Barnes,  299,  S.  C.  Prac. 
Reg.  447,  S.  C.  Squire  v.  Almond,  Barnes,  297.  Arnold  v.  Squire,  Sayer,  181.  Isom 
V.  Fowen,  2  StrJ.  1142. 
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tioiiing  the  hour  and  place  in  the  notice  of  continuance.  Ungracious  as  it  is,  if  this 
supposed  irregularity  is  establLshed  on  authority  or  on  principle  the  Defendant  must 
succeed.  I  am  not  satisfied  however  that  it  is  supported  by  either.  Though  the 
printed  forms  do  express  the  hour  and  place  in  the  notice  of  continuance  as  well  as  in 
the  original  notice,  yet  the  question  is  how  far  they  are  necessary,  and  what  would 
be  the  effect  of  omitting  them?  Does  the  omission  enable  the  Plaintiff  to  chuse  his 
own  time  and  place?  If  so,  the  objection  would  be  well  founded.  I  think  that  if  an 
original  notice  be  given  specifying  the  hour  and  place  as  well  as  the  day,  and  that 
notice  be  afterwards  continued  with  an  alteration  of  the  day  only,  the  latter  will  refer 
to  the  former  and  incorporate  the  hour  and  place :  and  that  it  would  be  an  irregularity 
in  the  Plaintiff  to  execute  his  writ  of  inquiry  at  any  other  hour  or  place  than  those 
mentioned  in  the  original  notice. 

EoOKE  J.  I  am  of  the  same  opinion.  Had  this  application  been  made  on  the 
ground  of  the  writ  of  inquiry  having  been  executed  at  a  different  time  and  place  from 
those  mentioned  in  the  original  notice  I  should  have  thought  it  well  founded. 

Kule  discharged  with  costs. 


[365]    Steventon,  one  &c.  v.  Watson  and  Others.    Jan.  26th,  1799. 

[Overruled,  Sheriff  v.  Ch-esley,  1835,  5  N.  &  M.  493.] 

This  Court  will  not  stay  proceedings  in  an  action  on  an  attorney's  bill,  brought  subse- 
quent to  the  order  of  the  Judge  of  another  court  for  its  taxation,  but  previous  to 
that  taxation  having  taken  place. 

The  Plaintiff,  who  was  an  attorney,  having  delivered  a  bill  of  costs  to  the  Defen- 
dants, the  latter  obtained  Lord  Kenyou's  order  for  referring  it  to  be  taxed  :  before 
any  taxation  had  taken  place  the  Plaintiff  commenced  an  action  upon  the  bill  in  this 
court.  Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  to  stay  proceedings  in  this  action, 
and  that  the  Plaintiff  should  pay  the  costs  incurred  subsequent  to  Lord  Kenyon's 
order. 

Sed  per  Curiam.  If  the  order  for  taxation  had  been  made  in  this  Court  an  attach- 
ment might  have  been  granted  ;  but  where  an  order  is  made  by  one  of  the  Judges  of 
the  Court  of  King's  Bench,  and  pending  that  order  the  party  sues  in  another  court, 
it  is  for  the  Court  of  King's  Bench  to  enforce  the  order.  We  cannot  prevent  a  party 
from  pursuing  a  remedy  to  which  he  is  entitled  by  law  unless  in  so  doing  he  incurs 
a  contempt  of  this  Court. 

Le  Blanc  took  nothing  by  his  motion. 


Jenkins  v.  Law.    Jan.  29th,  1799. 

An  affidavit  to  hold  to  bail  stating  the  Defendant  to  be  indebted  "for  damages 
awarded  and  for  costs  and  expences  taxed  and  allowed,"  is  sufficiently  certain  ;  for 
it  will  be  inferied  that  the  award  and  taxation  are  such  as  will  support  the 
action  (a). 

Shepherd  Serjt.  obtained  a  rule  to  shew  cause  why  the  Defendant  should  not  be 
discharged  out  of  custody  on  entering  a  common  appearance,  on  the  ground  of  a  defect 
in  the  affidavit  to  hold  to  bail,  which  stated,  that  the  Defendant  was  indebted  to  the 
Plaintiff  in  a  certain  sum  "  for  damages  awarded,  and  for  costs  and  expences  taxed 
and  allowed,"  contending,  that  it  did  not  appear  that  the  award  or  taxation  were 
made  by  competent  authority. 

Cockell  Serjt.  this  day  in  shewing  cause,  urged  that  if  the  original  affidavit  should 
be  deemed  defective,  still  the  Court  would  allow  the  Defendant  to  file  a  supplemental 
affidavit. 

Eyre  Cb.  J.  I  am  not  satisfied  that  the  original  affidavit  does  not  sufficiently 
alledge  a  cause  of  action.  If  a  Plaintiff  swear  that  a  Defendant  is  indebted  to  him, 
"  for  goods  sold  and  delivered  "  it  is  enough,  and  he  need  not  set  out  so  much  of  the 

(a)  Vide  Brooh  v.  Trist,  10  East,  358.     Armstrong  v.  Stratton,  7  Taunt.  405. 
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transaction  as  will  shew  that  it  amounted  to  a  legal  sale,  for  he  takes  upon  himself 
to  say,  that  such  a  sale  and  delivery  took  place  as  constitute  a  cause  of  action.  In  the 
present  case  I  think  the  word  "awarded  "  is  to  be  construed  in  its  legal  sense,  and 
that  the  Plaintiff  takes  upon  [366]  himself  to  say,  that  an  award  and  taxatioir  have 
been  made  upon  which  a  right  of  action  may  accrue.  If  indeed  the  Court  were  not 
satisfied  with  the  original  affidavit,  this  would  be  precisely  the  case  in  which  a  supple- 
mental affidavit  should  be  allowed,  because  it  would  not  in  any  degree  vary  the  original 
atlidavit,  but  only  explain  an  ambiguity. 
Per  Curiam.     Rule  discharged. 

DoBSON  V.  Sir  Wm.  Herne  Knight  and  Another  Sheriff  of  Middlesex. 

Jan.  29tb,  1799. 

The  omission  of  "and  thereupon  the  said  I.  S.  complains"  in  the  beginning  of  a 
declaration  of  trespass  on  the  case  is  no  cause  of  special  demurrer. 

Action  on  the  case  by  the  landlord  of  certain  premises  against  the  sheriff  for 
removing  the  goods  of  his  tenant  under  a  fi.  fa.  without  having  previously  paid  to  the 
Plaintiff  three  quarters  of  a  year's  rent  then  in  arrear,  according  to  the  provisions 
of  8  Ann.  c.  14,  s.  1.  The  declaration  began  thus  :  "  Sir  W.  H.  Knight  and  li.  W.  Esq. 
were  attached  to  answer  unto  John  Dobson  in  a  plea  of  trespass  on  the  case  for  that 
whereas  the  said  J.  I),  heretofore  to  wit  on  &c.  at  &c.  did  demise  and  let  to  one  J.  P. 
Gashiot  a  certain  messuage"  iV'c.  stating  entry  and  possession  by  him  "and  the  said 
J.  D.  further  saith  that  afterwards  and  during  the  continuance  of  the  said  demise" 
&c.  proceeding  to  the  end  in  the  usual  form. 

To  this  there  was  a  special  demurrer,  assigning  for  cause  "that  it  does  not  appear 
in  or  by  the  said  declaration  that  the  said  John  complains  by  attorney  (a)  or  other- 
wise against  the  said  Sir  W.  H.  and  R.  W.  of  or  for  the  premises  therein  mentioned  : 
and  also  for  that  the  said  declaration  is  merely  by  way  of  recital,  and  does  not  contain 
any  positive  allegation  that  the  said  Sir  W.  H.  and  li.  W.  committed  the  said  several 
supposed  grievances  therein  mentioned  :  and  also  for  that  the  said  declaration  is  in 
other  respects  uncertain,  insufficient,  and  informal." 

Joinder  in  demurrer. 

Shepherd  Serjt.  in  support  of  the  demurrer.  The  whole  of  this  record  is  a  mere 
recital  of  a  writ  having  been  sued  out  without  any  averment  that  the  Plaintiff 
complains  of  or  alleges  any  thing  against  the  Defendant.  The  declaration  should 
have  been  in  this  [367]  form.  "The  Defendant  was  attached  to  answer  the  Plaititiff 
in  a  plea  of  trespass  on  the  case,  and  thereupon  the  Plaintiff  complains,  &c."  I  do 
not  mean  to  contend  that  it  is  necessary  to  state  that  the  Plaintiff  complains  by 
attorney,  though  that  is  one  of  the  objections  stated  in  the  special  demurrer.  Before 
the  rule  of  Court  1654,  s.  16,  the  writ  was  recited  at  length  in  all  declarations  as  is 
now  done  in  declarations  in  trespass  only ;  and  thereupon  the  Plaintiff  made  his 
allegations.  By  that  rule  the  Plaintiff  is  allowed  in  all  cases  except  trespass  to  state 
the  writ  shortly  :  but  when  he  has  so  done  he  must  make  his  complaint  and  allegations 
in  the  same  manner  as  was  necessary  before  the  rule  referred  to.  When  pleadings 
were  ore  teniis  the  writ  being  returned  and  the  parties  having  appeared,  the  Counter 
read  the  writ  to  the  Court,  and  then  mentioned  the  time,  place,  and  circumstances 
contained  in  it,  &c.  and  the  particular  damage  accrued.  Gilb.  C.  P.  47,  Ed.  2.  The 
present  case  stands  as  if  the  writ  had  been  read  but  no  count  had  followed. 

Marshall  Serjt.  contra  was  stopped  by  the  Court. 

Eyre  Ch.  J.  The  Defendant's  objection  seems  to  be  that  there  is  no  declaration  : 
but  I  do  not  perceive  that  cause  among  the  special  causes  of  demurrer;  the  complaint 
is  that  the  declaration  fails  in  certain  particulars,  but  the  existence  of  a  declaration  is 
admitted.  The  first  objection,  viz.  that  the  complaint  is  not  made  by  attorney  has 
been  abandoned.  The  second  objection  is,  that  the  declaration  is  merely  by  way  of 
recital,  and  does  not  contain  any  allegation  of  the  Defendant  having  committed  the 
offences  there  mentioned.  As  to  this  I  am  of  opinion  that  the  allegation  is  positive 
enough.     The  Defendant's  objections  are  not  sufEcient  to  entitle  him  to  judgment; 

(a)  The  omission  of  the  attorney's  christian  name  was  held  to  be  error  in  Hewson's 
case,  1  Roll.  336. 
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but  as  the  declaration  is  drawn  in  a  slovenly  manner,  and  ought  not  to  stand  on 
the  records  of  the  Court,  I  think  that  the  Plaintiff  should  have  leave  to  amend 
without  costs. 

ROOKE  J.     Of  the  same  opinion. 

Leave  given  to  amend  vrithout  costs. 


[368]     De  Gaillon  v.  Victoire  Harel  L'Aigle.     Feb.  5th,  1799. 

[See  S.  C.  1  Bos.  &  P.  8,  357.     Referred  to.  Pake  v.  Walker,  1870,  L.  R.  5  Ex.  178.] 

At  the  execution  of  a  writ  of  inquiry  after  judgment  on  demurrer  it  is  not  competent 
to  the  Defendant  to  controvert  any  thing  but  the  amount  of  the  sum  in  demand. 

Judgment  having  been  given  against  the  Defendant  in  this  case  on  demurrer  (a), 
the  Plaintiff  at  the  execution  of  a  writ  of  inquiry  proved  that  the  Defendant  had 
acknowledged  the  debt  to  a  certain  amount :  the  Defendant  on  the  other  hand 
adduced  evidence  to  shew  that  she  had  only  acted  as  agent  for  her  husband.  The 
under-sheriff  directed  the  jury,  that  if  they  should  be  of  opinion  that  the  Defendant 
really  acted  in  the  transaction  as  agent  for  her  husband,  they  ought  to  find  a  verdict 
for  the  Plaintiff  with  only  Is.  damages.     This  they  accordingly  did. 

Marshall  Serjt.  having  obtained  a  rule  to  shew  cause  why  the  execution  of  this 
writ  of  inquiry  should  not  be  set  aside  on  the  ground  of  improper  evidence  having 
been  admitted  on  the  part  of  the  Defendant, 

Shepherd  Serjt.  shewed  cause  and  contended  that  although  the  Defendant  by 
demurring  had  admitted  something  to  be  due,  yet  that  it  was  competent  to  her  to 
shew  that  the  particular  debt  proved  by  the  Plaintiff  was  contracted  by  her  as  agent 
only  and  was  not  the  debt  admitted  by  the  demurrer. 

But  the  Court  were  clearly  of  opinion  that  this  evidence  ought  not  to  have  been 
admitted  ;  that  the  only  question  to  be  decided  by  the  jury  was  the  amount  of  the 
debt ;  and  that  the  question  whether  the  debt  were  contracted  by  the  Defendant  as 
agent  for  her  husband,  or  in  her  separate  capacity,  must  be  taken  to  be  determined  by 
the  record. 

Eyre  Ch.  J.  added  :  I  am  not  aware  that  I  have  ever  concurred  in  any  decision 
in  which  it  has  been  held  that  if  a  person  describing  himself  as  agent  for  another 
residing  abroad,  enter  into  a  contract  here,  he  is  not  personally  liable  on  the  contract. 

Per  Curiam.     Rule  absolute  (h). 


[369]     Pell  v.  Brown.     Feb.  8th,  1799. 

Where  judgment  has  gone  by  default  on  a  promissory  note,  no  irregularity  previous 
to  the  judgment  can  be  shewn  as  cause  against  referring  the  note  to  the 
prothonotary. 

A  rule  nisi  having  been  obtained  by  Sellon  Serjt.  for  referring  a  promissory  note, 
on  which  judgment  had  gone  by  default,  to  the  prothonotary  to  compute  principal, 
interest  and  costs,  Heywood  Serjt.  shewed  for  cause  against  it  that  the  process  was 
not  served  till  two  days  after  it  was  returnable. 

But  the  Court  were  of  opinion  that  while  the  judgment  remained  in  force  no  cause 
could  be  shewn  against  this  rule  founded  on  any  irregularity  previous  to  the  judg- 
ment ;  and  that  if  the  judgment  had  been  irregularly  obtained  the  Defendant  might 
move  to  set  it  aside. 

Rule  absolute. 

(a)  Vid.  ante,  357. 

\h)  Vid.  Bevis  v.  Lindsell,  2  Str.  1149.  Thellusson  v.  Fletcher,  Doug.  315,  Ed.  3. 
Green  v.  Hearne,  3  T.  R.  301,  and  Shepherd  v.  Charter,  4  T.  R.  275. 
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Doe  kx  dim.  John  Bailky  v.  Roe.    Feb.  9th,  1799. 

Service  of  a  declaration  in  ejectment  on  one  of  two  tenants  in  possession, 
is  good  service  on  both. 

Kerby  Serjt.  moved  for  judgment  against  the  casual  ejector,  saying  that  as  the 
affidavit  of  service  of  declaration  was  not  in  the  usual  form  he  would  state  the 
substance  of  it.  The  deponent  went  to  the  house  of  Thomas  Bailey  and  Wni.  Kirk 
the  tenants  in  possession,  and  seeing  two  women  in  the  house  tendered  and  o.\|jlained 
to  them  a  declaration  which  they  refused  to  accept  and  which  he  fastened  on  the 
premises;  in  returning  he  met  Wm.  Kirk,  to  whom  he  tendered  and  explained 
another  copy  which  he  likewise  refused  to  accept,  and  which  the  deponent  fastened 
on  .'itiother  part  of  the  premises. 

Eyke  Ch.  J.  I  do  not  know  that  we  have  ever  construed  the  rule  of  Court  so 
strictly  as  to  hold  that  service  on  one  of  two  tenants  in  possession  may  not  be  con- 
sidered as  a  good  service.  In  this  case  it  is  expressly  sworn  that  a  declaration  was 
tendered  to  Kirk  who  refused  to  receive  it. 

Rule  granted. 

Menham,  Assignee  &c.  of  a  Bankrupt,  v.  Edmonson.     Feb.  9tb,  1799. 

It  is  no  objection  to  a  commission  of  bankruptcy  that  it  was  sued  out  with  intent  to 
defeat  a  previous  execution,  if  no  collusion  appear  on  the  part  of  the  bankrupt.  If 
a  creditor  accompany  the  sher ill's  officer  in  levying  an  execution  which  is  after- 
wards avoided  by  a  commission  of  bankruptcy,  trover  may  be  maintained  against 
him  by  the  assignees  though  he  has  never  received  either  the  goods  or  their  value 
from  the  sherifT. 

Trover  for  goods  taken  in  execution  at  the  suit  of  the  Defendant.  The  cause  was 
tried  before  Rooke  J.  at  the  Guildhall  sittings  in  this  terra,  when  it  appeared  that  the 
act  of  bankruptcy  [370]  was  committed  in  December  1796;  that  in  June  following 
a  commission  was  sued  out,  under  which  four  or  five  creditors  proved  their  debts: 
and  that  the  debt  of  the  petitioning  creditor  arose  on  two  notes  drawn  by  the 
bankrupt  in  his  favour  for  a  good  consideration  :  that  on  the  .30th  March  in  the  same 
years  the  goods  in  question  were  taken  in  execution  at  the  suit  of  the  Defendant  who 
accompanied  the  sherifl"s  officer  to  see  the  writ  executed. 

At  the  trial  it  was  objected  by  the  counsel  for  the  Defendant,  that  the  action  of 
trover  was  improperly  brought ;  as  it  would  only  lie  against  the  sheriff  in  whose  hands 
the  money  levied  by  the  execution  remained.  But  this  was  over-ruled.  It  was  then 
urged  that  the  commission  was  fraudulently  taken  out  for  the  purpose  of  avoiding  the 
execution.  The  learned  Judge  left  the  question  of  fraud  to  the  jury,  having  first 
observed  that  he  thought  the  evidence  preponderated  in  favour  of  the  Plaintiff;  that 
the  act  of  bankruptcy  took  place  three  months  before  the  execution  was  thought  of ; 
but  that  the  commission  was  taken  out  in  consequence  of  the  execution,  and  that 
under  all  the  circumstances  the  jury  might  perhaps  be  warranted  in  finding  the 
bankruptcy  fraudulent.     Verdict  for  the  Defendant. 

Clayton  Sorjt.  having  on  a  former  day  obtained  a  rule  to  shew  cause  why  this 
verdict  should  not  be  set  aside  and  a  new  trial  bo  had,  on  the  ground  of  its  being 
contrary  to  evidence,  and  in  a  great  measure  to  the  direction  of  the  Judge, 

Cockell  Serjt.  was  now  to  have  shewn  cause. 

Sed  per  Eyre  C.  J.  I  do  not  see  sufficient  ground  for  saying  that  the  bankruptcy 
was  fraudulent.  There  appears  to  be  nothing  beyond  mere  suspicion.  It  is  indeed 
highly  probable  that  the  commission  of  bankruptcy  was  sued  out  in  order  to  defeat 
the  bill  of  sale  made  under  the  execution.  This  has  I  doubt  not  been  frequently 
■done,  nor  is  there  any  injustice  in  it;  one  creditor  endeavours  to  gain  an  advantage 
over  the  other  creditors  by  taking  his  whole  debt  in  execution  ;  they  on  the  other 
hand  when  they  see  all  the  effects  likely  to  be  swept  away  endeavour  to  set  aside  that 
execution  by  a  commission,  in  order  to  obtain  an  equal  distribution  (a).     It  is  also  true 

(a)  See  the  opinion  of  Ld.  Eldon  C.  decreeing  differently,  observing  that  it  may 
be  done  with  the  privity  of  the  bankrupt.     7  Vez.  Jun.  303. 
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that  this  may  be  done  by  the  contrivance  of  the  bankrupt,  and  the  whole  may  be 
a  collusion,  in  which  case  the  Court  will  interfere.  But  where  the  parties  before  the 
Court  are  both  creditors  standing  in  an  equal  degree  of  right  and  equally  entitled  to 
favour,  unless  there  be  [371]  some  circumstance  of  collusion  on  which  we  can  place 
our  finger,  the  bankruptcy  must  take  effect.  The  question  is  not  whether  this  com- 
mission has  been  taken  out  to  avoid  the  execution,  but  whether  it  has  been  so  taken 
out  with  the  collusion  of  the  bankrupt  himself? 

Cockell  then  desired  to  take  the  opinion  of  the  Court  on  the  point  which  had  been 
mooted  at  the  trial,  viz.  Whether  trover  could  be  maintained  against  the  Defendant, 
or  whether  it  should  not  have  been  brought  against  the  sheriff,  in  the  hands  of  whose 
broker  the  money  remained"?     He  cited  Eush  v.  Baker,  Bull.  N.  P.  41. 

Eyre  Ch.  J.  I  had  some  doubts  at  first  as  to  this  point,  and  whether  the  execu- 
tion having  been  regularly  made  under  the  authority  of  the  law,  and  the  goods 
regularly  sold,  the  action  should  not  have  been  brought  for  the  money.  There  is  a 
fact  however  in  the  case  which  decides  the  point,  namely,  that  the  Defendant  was  in 
company  with  the  sheriff's  officer  at  the  time  of  the  execution.  By  the  case  cited  it 
appears,  that  trover  may  be  maintained  against  the  party  himself  if  he  give  a  bond  to 
the  sheriff,  because  giving  a  bond  is  equal  to  intermeddling;  actual  intermeddling 
therefore  must  be  equal  to  giving  a  bond  (a). 

Per  Curiam.     Kule  absolute. 


Whalley  v.  Tompson  and  Another.    Feb.  9th,  1799. 

[Referred  to,  Baririg  v.  Abingdon,  [1892]  2  Ch.  389.] 

One  being  seised  in  fee  of  the  adjoining  closes  A.  and  B.  over  the  former  of  which  a 
way  had  iminemoriably  been  used  to  the  latter,  devises  to  B.  with  the  "  appurten- 
ances " ;  held  that  t"he  devisee  cannot  under  the  word  "  appurtenances  "  claim  a  right 
of  way  over  A.  to  B.,  as  no  new  right  of  way  is  thereby  created,  and  the  old  one 
was  extinguished  by  the  unity  of  seisin  in  the  devisor. 

Trespass  for  breaking  and  entering  the  PlaintifTs  close. 

Pleas  1st,  Not  guilty.  2d,  That  long  before  the  said  times  when  &c.  and  long 
before  the  saiii  Plaintiff  had  any  thing  in  the  said  close  in  which  &c.  (to  wit)  on  the 
20th  day  of  March  in  the  year  of  our  Lord  17-53  one  Thomas  Adderley  Esq.  was  at 
one  and  the  same  time  seised  as  well  of  two  closes  situated  in  the  parish  of  Wedding- 
ton  aforesaid  formerly  called  the  Wood  Close  and  Ox  Close  and  lately  divided  into 
four  pieces  and  now  known  by  the  name  of  Little  Leyfield  and  Ox  Meadow  as  of 
and  in  the  said  close  in  which  &c.  in  his  demesne  as  of  fee  and  that  the  said  Thomas 
Adderley  and  all  those  whose  estate  he  then  had  in  the  said  close  [372]  formerly  called 
the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield  and  Ox  Meadow  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary  had  usjd  and  enjoyed  and 
was  used  and  accustomed  to  have  use  and  enjoy  and  the  said  Thomas  Adderley  had 
used  and  enjoyed  by  his  farmers  and  tenants  a  certain  way  from  the  King's  highway 
in  the  pariah  of  Weddington  aforesaid  leading  from  Nuneaton  in  the  county  aforesaid 
to  Atherston  in  the  said  county  unto  into  through  over  and  along  the  said  close  in 
which  &c.  to  the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now 
called  Little  Leyfield  and  Ox  Meadow  and  from  thence  back  again  by  the  same  way 
to  the  said  common  highway  for  himself  and  themselves  and  his  and  their  tenants  and 
his  and  their  servants  to  pass  and  repass  on  foot  and  with  their  cattle  carts  and  other 
carriages  at  all  times  as  occasion  required  as  an  easement  and  appurtenance  belonging 
to  the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little 
Leyfield  and  Ox  Meadow.  And  the  said  Thomas  Adderley  being  so  seised  as  well  of 
the  said  close  in  which  &c.  as  of  the  said  closes  formerly  called  the  Wood  Close  and 
Ox  Close  and  now  called  Little  Leyfield  and  Ox  Meadow  and  so  having  using  and 
enjoying  the  said  way  as  an  easement  and  appurtenance  belonging  to  the  said  closes 

(a)  In  the  report  of  Faish  v.  Baker,  in  2  Stra.  996,  it  is  said  "  that  the  action  was 
well  brought  against  the  Defendant,  who  received  the  money  without  joining  the 
officer"  though  no  mention  is  there  made  of  any  bond  being  given  to  indemnify  the 
sheriff. 


960  WHALLEY    r.  TOMPSON  1  BOS.  «:  POL  373. 

formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield  and  Ox 
Me.idow  afterwards  (to  wit)  on  the  same  day  and  3'ear  last  aforesaid  at  Weddington 
aforesaid  in  the  county  aforesaid  did  duly  ninke  and  publish  a  certain  codicil  to  his 
last  will  and  testament  the  said  codicil  being  in  writing  and  duly  executeii  to  pass 
real  estates  ami  did  thereby  (amongst  other  things)  give  and  devise  the  said  closes 
formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield  and  Ox 
Meadow  with  their  and  every  of  their  appurtenances  to  the  use  of  his  sister  Elizibeth 
Liptrott  for  and  during  the  term  of  her  natural  life  remainder  to  Amicia  Bracebridge 
the  then  second  and  youngest  daughter  of  Philip  Bracebridge  Clerk  and  the  heirs  of 
ber  body,  remainder  to  the  right  heirs  of  the  said  Philip.  And  the  said  Thomas 
Adderley  afterwards  and  before  the  said  times  when  &c.  (to  wit)  on  the  15lh  day  of 
February  in  the  year  of  our  Lord  1757  at  Weddington  aforesaid  died,  not  having 
revoked  or  altered  his  said  codicil  and  so  seised  as  aforesaid  as  well  of  and  in 
the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little 
Leyfield  and  Ox  Meadow  with  the  rights  members  ami  appurtenances  thereunto 
belonging  as  of  and  in  the  said  close  in  [373]  which  itc.  upon  whose  death  the 
said  Elizabeth  Liptrott  by  virtue  of  the  said  devise  afterwards  and  before  the 
same  times  when  iV:c.  (to  wit)  on  the  same  day  and  year  last  aforesaid  entered  into 
the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called 
Little  Leyfield  and  Ox  Meadow  together  with  all  the  rights  members  and  appur- 
tenances thereunto  belonging  so  devised  to  her  as  aforesaid  and  was  thereof  seised  for 
and  duiing  the  terra  of  her  natural  life  and  had  used  and  enjoyed  by  her  farmers 
and  tenants  the  said  way  as  an  easement  and  appurtenance  belonging  to  the  said 
closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield 
and  Ox  Meadow  (to  wit)  at  Weddington  aforesaid  in  the  county  aforesaid  and  the 
said  Elizabeth  Liptrott  being  so  thereof  possessed  and  so  using  and  enjoying  the  said 
way  afterwards  (to  wit)  on  the  second  day  of  March  in  the  year  of  our  Lord  176-^  at 
Weddington  aforesaid  died,  whereupon  the  said  Amicia  Bracebridge  afterwards 
and  before  the  said  times  when  &c.  (to  wit)  on  the  same  day  and  year  last  afore- 
said entered  into  the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and 
now  called  Little  Leyfield  and  Ox  Meadow  together  with  all  the  rights  members  and 
appurtenances  thereunto  belonging  so  devised  to  her  as  aforesaid  and  became  seised 
thereof  to  her  and  the  heirs  of  her  body  and  bad  used  and  enjoyed  by  her  farmers 
and  tenants  the  said  way  as  an  easement  and  appurtenance  belonging  to  the  said 
closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield 
and  Ox  Meadow  (to  wit)  at  Weddington  aforesaid  in  the  county  aforesaid.  And 
the  said  Amicia  being  so  seised  as  aforesaid  and  so  using  and  enjoying  the  said  way 
afterwards  (to  wit)  on  the  19th  day  of  September  in  the  year  of  our  Lord  1769  at 
Weddington  aforesaid  in  the  county  aforesaid  intermarried  with  one  George  Hemming 
Esquire  whereby  the  said  George  and  Amicia  in  right  of  the  said  Amicia  became  and 
were  and  still  are  seised  of  and  in  the  said  closes  formerly  called  the  Wood  Close  and 
Ox  Close  and  now  called  Little  Leyfield  and  Ox  Meadow  with  all  the  rights  members 
and  appurtenances  thereunto  belonging  to  the  said  George  and  Amicia  and  the  heirs 
of  the  body  of  the  said  Amicia,  and  had  used  and  enjoyed  by  their  farmers  and  tenants 
the  said  way  as  an  easement  and  appurtenance  belonging  to  the  same.  And  being  so 
thereof  seised  and  so  using  and  enjoying  the  said  way  as  last  aforesaid  the  said  George 
afterwards  and  before  the  said  times  when  &c.  (to  wit)  on  the  first  day  of  January  in 
the  year  of  our  Lord  [374]  1796  demised  the  said  closes  formeily  called  the  Wood 
Close  and  Ox  Close  and  now  called  Little  Leyfield  and  Ox  Meadow  with  all  the  rights 
members  and  appurtenances  thereunto  belonging  to  one  Thomas  Tompson  the  elder, 
who  thereupon  entered  into  and  became  and  still  is  possessed  of  the  said  closes  for- 
merly called  the  Wood  Close  and  Ox  Close  and  now  called  Little  Leyfield  and  Ox 
Meadow  together  with  all  rights  members  and  appurtenances  thereunto  belonging  and 
held  used  and  enjoyed  the  same  way  as  aforesaid  and  being  so  possessed  thereof  the 
said  Defendants  as  servants  of  the  said  Thomas  Tompson  the  elder  and  by  his  command 
at  the  said  several  times  when  &c.  passed  and  repassed  on  foot  and  with  horses  mares 
geldings  carts  and  other  carriages  from  the  said  King's  common  highway  in  the  said 
parish  of  Weddington  unto  into  through  over  and  along  the  said  close  in  which  &c. 
to  the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and  now  called  Little 
Leyfield  and  Ox  Meadow  and  from  thence  back  again  by  the  same  way  to  the  said 
common  highway  as  occasion    required    using    the    said  way  as    an    easement  and 
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appurtenance  to  the  said  closes  formerly  called  the  Wood  Close  and  Ox  Close  and 
now  called  Little  Leyfield  and  Ox  Meadow  as  it  was  lawful  for  them  to  do  for  the 
cause  aforesaid.     And  this  &c.  wherefore  &c. 

General  demurrer  and  joinder. 

Le  Blanc  Sjt.  was  this  day  to  have  argued  in  support  of  the  demurrer  on  these 
grounds,  viz.  that  T.  Adderley  could  not  prescribe  for  a  right  of  way  over  his  own 
soil ;  that  he  could  not  have  the  way  as  an  easement  or  appurtenance  belonging  to 
one  close  while  he  was  seised  in  fee  of  both,  since  whatever  right  of  way  might 
have  existed  while  the  closes  were  separate  property  was  extinguished  by  the  unity 
of  seisin  (a) ;  that  being  extinguished  therefore  it  did  not  exist  as  a  right  of  way, 
easement,  appurtenance  or  [375]  any  species  of  property  corporeal  or  incorporeal, 
which  could  pass  by  the  will  of  T.  Adderley  under  the  word  "appurtenances"  suppos- 
ing that  word  to  be  sufficient  to  carry  it;  that  not  being  stated  as  a  way  of  necessity 
it  could  not  be  raised  by  operation  of  law  :  and  not  being  given  by  express  words  the 
devisee  could  not  take  it  as  a  new  grant. 

Williams  Serjt.  contr^  (being  called  upon  by  the  Court,  who  inclined  against  the 
plea  in  bar,  to  state  the  grounds  on  which  he  meant  to  defend  it).  The  Court  will 
not  on  a  general  demurrer,  take  notice  that  this  right  of  way  in  T.  Adderley  is 
informally  pleaded  viz.  by  way  of  prescription.  The  avermetit  in  substance  amounts 
to  this ;  that  T.  Adderley  for  a  long  time  previous  to  the  devise  used  a  way  over  the 
locus  in  quo,  to  the  close  devised,  as  an  easement  and  appurtenance  to  the  latter. 
By  the  devise  therefore  of  "Leyfield  and  Ox  Meadow  with  their  and  every  of  their 
appurtenances"  the  way  in  question  may  well  pass;  the  word  "appurtenances"  being 
clearly  sufficient  to  carry  a  right  of  way.  Plowd.  170.  Suppose  a  man  being  possessed 
of  two  closes  with  a  causeway  leading  over  one  into  the  other,  alienate  the  latter ;  after 
which  the  alienee  use  and  enjoy  the  causeway  for  forty  years ;  would  he  not  have 
obtained  a  good  right  of  way  1  Such  a  user  would  be  sufficient  evidence  to  support 
an  action  on  the  cause  by  the  alienee,  for  any  interruption  of  that  right.  Now  in  this 
case  the  devisor  died  in  17-57;  the  devisee  for  life  entered  and  enjoyed  the  way  till 
his  death,  upon  which  the  remainder-man  entered  and  has  enjoyed  it  from  that  time 
to  this.  Then  is  it  consistent  to  say,  that  the  Defendant  might  maintain  an  action 
for  the  interruption  of  this  way,  and  yet  that  he  cannot  use  it  without  being  subject 
to  an  action  1 

Eyre  Ch.  J.  There  can  be  no  doubt  that  the  word  "appurtenances"  may  convey 
an  existing  right  of  way.  But  fiom  the  moment  that  the  possession  of  two  closes  is 
united  in  one  person,  all  subordinate  rights  and  easements  are  extinguished.  The 
only  point  therefore  that  could  possibly  be  made  in  this  case  is,  that  the  ancient  right 
which  existed  while  the  possession  was  distinct  was  merely  suspended,  and  may  revive 
again.  If  it  be  stated,  that  a  man  and  his  ancestors  have  been  in  possession  of  two 
adjoining  closes,  and  a  presciiption  be  then  set  up  for  a  way  over  one  to  the  other, 
that  prescription  will  be  felo  de  se. — If  indeed  the  fields  were  let  to  different  tenants, 
and  from  time  immemorial  a  causeway  had  [376]  been  built  over  one  field  to  the 
other,  by  which  the  tenants  had  passed  and  repassed,  this  in  user  and  in  fact  would 
be  a  road,  but  there  would  be  no  right  to  a  road  in  point  of  law,  for  no  right  could 
exist  in  the  owner  independent  of  the  fee-simple.     If  an  alienation  of  one  of  the  closes 

(a)  See  this  position  supported  by  several  cases  collected  in  Vin.  Abr.  Extin- 
guishment, (A.  &  C).  But  it  appears  that  there  is  a  distinction  between  rights  which 
are  of  necessity  and  those  which  are  merely  by  way  of  easement;  the  former  are  not 
destroyed  by  unity  of  seisin  ;  as  a  way  to  church  or  maiket,  1  Rol.  Abr.  Extinguish- 
ment, 936,  1.  1,  Siiry  v.  Pigot,  Poph.  l'72,  per  Doddridge  J.  3  Bulst.  340,  S.  C.  Noy 
84,  S.  C.  or  a  gutter  carried  through  an  adjoining  tenement,  11  H.  7,  25,  or  a  water- 
course running  over  the  adjoining  lands,  Sury  v.  Pigot,  Poph.  166.  Latch,  153,  S.  C. 
3  Bulst.  340,  S.  C.  though  that  is  also  said  to  be  because  it  hath  it's  being  not  by 
prescription  but  ex  jure  iiaturse,  per  Whitlock  J.  S.  C.  So  things  not  issuing  out  of 
lands  as  parts  of  the  profits,  but  due  in  another  respect,  though  taken  withiu  the 
lands,  are  not  extinguished  by  unity  of  possession,  Dav.  5,  6,  as  warren,  35  H.  6,  55, 
56.  Dyer,  327,  franchises,  waife,  stray,  wreck,  leet,  &c.  Nor  things  which  are  part 
of  the  piofits  of  the  land  and  payable  by  such  person  only  who  has  the  land,  if  they 
commence  upon  any  personal  respect,  and  not  in  respect  of  the  land,  and  so  that  the 
person  only  is  charged,  and  not  the  land,  as  annuities,  tithes,  proxies  &c.     Dav,  5,  6. 
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was  to  take  place,  and  the  alienee  were  afterwards  allowed  to  use  the  causeway,  a 
right  might  possiblj^  grow  out  of  such  user  to  him  ;  but  that  is  not  the  case  on  this 
record,  and  unless  the  claim  of  these  Defendants  can  be  put  in  some  legal  form  it 
will  not  avail  them.  Circumstances  thrown  into  the  record,  which  might  possibly  be 
sufficient  to  support  an  action  on  the  case,  will  not  necessarily  bo  an  answer  to  an 
action  of  trespass.  I  admitted,  during  the  argument,  that  the  word  "appurtenances" 
would  carry  any  easement  or  legal  right.  Upon  that  it  was  observed,  that  if  the 
road  in  question  had  been  described  in  the  devise  it  would  have  passed  :  and  that 
observation  was  followed  up  by  a  question.  Whether  the  word  "  appuitenances  "  would 
not  carry  any  easement  or  right  that  would  pass  by  a  particular  description  ?  To  which 
I  answer,  that  it's  operation  must  be  confined  to  an  old  existing  right,  and  that  if  the 
right  of  way  had  passed  in  this  instance  it  must  have  pas.sed  as  a  new  easement  (a). 
Had  the  devise  been  "  with  the  way  now  used  "  it  would  certainly  have  been  a  devise 
of  the  close  A.  with  an  easement  newly  created.  The  word  "appurtenances"  in  this 
will  had  nothing  to  operate  upon. 

Per  Curiam.     Judgment  for  the  Plaintiff. 

Ex  PARTE  Grace.    Feb.  9th,  1799. 

[Distinguished,  In  re  Biss,  [1903]  2  Ch.  40.] 

If  a  person  jointly  interested  with  an  infant  in  a  lease,  obtain  a  renewal  to  himself 
only,  and  the  lease  prove  beneficial,  he  shall  be  held  to  have  acted  as  trustee,  and 
the  infant  may  claim  his  share  of  the  benefit ;  but  if  it  do  not  prove  beneficial  he 
must  take  it  upon  himself. 

One  Harrison  being  possessed  of  a  beneficial  lease  under  the  trustees  of  a  charity, 
died  leaving  his  widow  administratrix  of  his  effects.  liy  his  death  Mrs.  Hairison 
became  entitled  to  the  lease  jointly  with  E.  T.  Harrison,  her  son  by  the  deceased,  and 
then  an  infant.  Soon  afterwards  Mrs.  Harrison  mariied  \V.  Grace,  who  as  her  husband 
having  taken  possession  of  the  above-mentioned  lease  and  title  deeds,  on  the  approach- 
ing expiration  of  the  lease  (and  [377]  during  the  infancy  of  E.  T.  Harrison)  treated 
with  the  trustees  for  a  renewal  of  it  to  himself  only,  and  in  his  own  name;  this  he 
accordingly  obtained.  W.  Grace  having  afterwards  become  a  baidcrupt,  his  assignees 
took  possession  of  the  lease  and  were  proceeding  to  sell  it  for  the  benefit  of  the  estate, 
when  E.  T.  Harrison  having  attained  the  age  of  twenty-one,  claimed  his  proportion 
of  the  money  arising  from  the  sale  of  the  lease.  This  matter  having  been  referred  to 
arbitration,  an  award  was  made  in  favour  of  E.  T.  Harrison. 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  this  award 
should  not  be  set  aside,  and  now  contended,  that  no  trust  resulted  to  E.  T.  Harrison 
by  operation  of  law,  but  that  the  lease  which  W.  Grace  had  obtained  must  be  con- 
sidered as  his  sole  property,  since  there  was  no  covenant  for  renewal  in  the  original 
lease.  He  urged  that  W.  Grace  by  stipulation  with  the  trustees  had  been  obliged  to 
lay  out  money  on  the  estate  without  being  able  to  ascertain  whether  E.  T.  Harrison 
would  assent  to  it,  and  that  the  principle  of  this  award  would  enable  an  infant  in  such 
a  case  to  claim  a  benefit  if  the  lease  proved  to  be  beneficial,  and  if  otherwise  to  refuse 
his  concurrence  and  throw  the  whole  burden  on  the  trustee. 

Sed  per  Eyre  Ch.  J.  These  arguments  might  have  weight  if  it  were  now  to  be 
decided  for  the  first  time  whether  a  person  renewing  a  lease  in  which  be  is  partly 
interested,  and  in  which  another  person  (that  person  being  an  infant)  is  also  partly 
interested,  shall  or  shall  not  be  considered  a  trustee.  The  point  has  been  decided  at 
least  forty  times.  Grace  took  the  lease  at  his  own  peril ;  if  it  had  not  turned  out 
beneficial  he  must  have  sustained  the  loss,  but  as  it  is  a  beneficial  lease  it  must  be  for 
the  benefit  of  the  trust.  This  is  the  peculiar  privilege  of  the  unprotected  situation 
of  an  infant.  In  the  present  case  it  has  clearly  proved  a  beneficial  lease,  or  this 
application  would  not  have  been  made  to  the  Court.     As  to  any  suras  which  may  have 

(a)  A  way  to  a  mill  having  been  extinguished  by  unity  of  possession  in  J.  S.,  he 
died  ;  whereupon  partition  was  made  between  his  daughters  ;  the  mill  and  way  were 
assigned  to  one  and  the  land  to  the  other:  held  that  the  way  was  revived:  tamen 
videtur  that  it  is  a  new  way.     Bro.  Abr.  Extinguishment,  pi.  15, 
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been  paid  for  the  renewal  of  the  lease,  or  lair]  out  in  consequence  of  it,  E.  T.  Harrison 
must  contribute  his  due  proportion  before  he  can  claim  any  advantage,  and  as  the  fund 
is  in  the  hands  of  Grace  he  may  do  himself  justice.  The  point  is  perfectly  familiar; 
the  trust  arises  by  implication  of  law,  and  is  not  within  the  statute  of  Frauds.  If 
Grace  thinks  himself  aggrieved  he  may  apply  to  a  court  of  equity,  which  is  more 
competent  to  discuss  this  question  ;  but  to  me  it  appears  that  the  award  is  both 
equitable  and  just,  and  not  to  be  controverted. 

[378]  Shepherd  then  added,  that  the  assignees  only  wished  to  take  the  opinion 
of  the  Court,  and  would  be  perfectly  satisfied. 

Per  Curiam.     Rule  discharged. 

Le  Blanc  Serjt.  in  support  of  the  award. 


Kitchen  v.  Blanchard.    Feb.  11th,  1799. 
A  Defendant  cannot  demand  a  bill  of  particulars  till  after  appearance. 

Marshall  Serjt.  this  day  supported  a  rule  for  setting  aside  an  interlocutory  judg- 
ment, by  shewing  the  following  supposed  irregularity,  viz.  The  Defendant  before 
appearance  demanded  a  bill  of  particulars  under  a  Judge's  order ;  previous  to  the 
expiration  of  which  order  the  Plaintiff  signed  judgment  for  want  of  a  plea.  He  con- 
tended, that  a  Defendant  need  not  appear  till  he  has  actually  obtained  the  particular  ; 
since  the  particular  when  obtained  may  afford  a  reason  for  not  proceeding  in  the 
action,  if  the  demand  appear  to  be  just. 

The  Court  being  of  opinion  that  the  Defendant  has  no  right  to  demand  a  bill  of 
particulars  till  he  has  appeared. 

Discharged  the  rule. 


Page  v.  Sir  John  Eamer  Knight,  and  Another.    Feb.  11th,  1799. 

The  action  on  the  case  against  the  sherifT  for  taking  insufficient  pledges  in  replevin 
ought  to  be  brought  by  the  person  making  cognizance  where  there  is  no  avowant  on 
the  record  (a). 

This  was  an  action  on  the  case  by  the  PlaintiflP,  who  had  made  cognizance  as  bailiff 
of  one  Alexander  Blair,  Esq.  in  an  action  of  replevin,  against  the  Defendants  as  sheriff 
of  Middlesex,  for  having  taken  insufficient  pledges. 

Plea.     General  issue. 

This  cause  was  tried  before  Buller  J.  at  the  Westminster  sittings  after  last  Trinity 
Term,  when  it  was  objected  that  the  action  would  not  lie  in  the  name  of  the  person 
making  cognizance,  but  ought  to  have  been  brought  in  the  name  of  the  landlord.  The 
learned  Judge  however  observing,  that  the  objection  was  on  the  record,  and  might  be 
the  subject  of  a  motion  in  arrest  of  judgment :  the  cause  proceeded,  and  a  verdict  was 
found  for  the  Plaintiff.     Damages  £120. 

Accordingly  a  rule  nisi  for  arresting  the  judgment  having  been  obtained  in 
last  term, 

[379]  Shepherd  Serjt.  now  shewed  cause.  The  only  question  in  this  case  is, 
whether  the  person  making  cognizance  be  competent  to  maintain  this  action?  Now 
as  it  is  in  the  election  of  the  Plaintiff  in  replevin  to  declare  against  the  bailiff  only, 
or  to  join  the  landlord  with  him,  if  the  bailiff  be  not  competent  to  maintain  this 
action,  the  Plaintiff  in  replevin  will  aUvays  have  it  in  his  power  to  exempt  the  sheriff 
from  being  responsible  for  taking  insufficient  pledges.  At  common  law  the  sheriff  was 
bound  to  take  pledges  for  prosecuting  the  replevin  :  by  the  stat.  of  Westm.  2,  c.  2,  he 
is  directed  not  only  to  take  pledges  for  the  prosecution  but  for  the  return  of  the 
distress,  if  it  shall  be  awarded.  On  the  construction  of  that  statute  it  has  been  held, 
that  an  action  will  lie  against  the  sheriff  if  he  take  insufficient  pledges;  and  if  an 
action  will  lie  on  that  statute,  in  whose  favour  can  it  lie  but  in  his  who  is  entitled  to 
a  return  of  the  distress  1     Now  the  Plaintiff  in  replevin  having  in  this  case  declared 

(a)  Vide  Tumor  v.  Turner,  2  B.  &  B.  107. 
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against  the  liailiff,  he  alone  is  entitled  to  the  return.  By  the  case  of  Blarkeitv.  Crissop, 
1  Ld.  Kaym.  278,  it  appears,  that  when  the  sheriff  takes  a  b  ind  for  the  return  of  the 
distress  he  <Ioe8  it  by  virtue  of  stat.  VVestni.  2.  Now  the  11  Geo.  2,  c.  19,  s.  23, 
directs,  that  such  bond  may  be  assigned  to  the  avowant  or  the  person  making  cogniz- 
ance, meaning  thereby  to  give  the  party  entitled  to  the  return  of  the  distress,  an  action 
on  the  bond  against  the  sureties  in  his  own  name,  instead  of  his  action  in  the  name 
of  the  sheriff.  If  then  these  sureties  had  been  sufficient  there  is  no  doubt  but  that  the 
person  making  cognizance  would  have  had  a  right  of  action  on  the  bonil  against  the 
sureties.  Now  on  the  construction  of  stat.  VVestm.  2,  the  sheriff  stands  in  the  place 
of  the  insufficient  sureties,  and  is  responsible  for  their  default.  On  principle  there- 
fore the  person  making  cognizance  is  not  only  entitled  to  bring  this  action,  but  is  the 
oidy  person  who  can  maintain  it.  The  sheriff  is  responsible  for  the  insufficiency  of  the 
pledges ;  the  pledges  bind  themselves  for  the  return  of  the  distress  ;  and  the  person 
to  whom  they  are  to  answer,  is  he  who  alone  can  demand  the  return,  viz.  the  party 
making  cognizance,  who  alone  is  entitled  to  sue  the  writ  de  retorno  haljcndo.  More- 
over the  sureties  for  the  prosecution  are  answerable  not  only  for  the  return  of  the 
cattle  but  also  for  the  costs  of  the  action  of  replevin  ;  and  the  oidy  person  entitled  to 
those  costs  is  the  Defendant  in  replevin.  [The  Court  observed,  that  at  common  law 
the  pledges  were  only  bound  to  answer  for  the  amercement  pro  falso  clamore  :  but  that 
as  the  [380]  security  i.s  now  taken  by  bond,  the  Court  will  not  relieve  against  the 
penalty  without  obliging  the  surety  to  pay  costs.]  The  judgment  in  replevin  is 
singularly  constituted  :  it  is  a  double  judgment,  that  the  Defendant  have  a  return, 
and  that  he  recover  the  arrears  of  rent,  though  the  proceeding  be  under  the  stat. 
17  Car.  2,  c.  7  ;  and  the  reason  for  retaining  the  old  form  in  addition  to  judgment  for 
the  recovery  of  the  money,  is  stated  in  Cooper  v.  Sherbrooke,  2  Wils.  117,  and  Baker  v. 
Lade,  Carth.  2.54. 

Cockell  Serjt.  in  support  of  the  rule.  The  objection  to  the  Plaintiff's  recovery  is, 
that  he  has  no  interest  in  the  suit.  Now  it  is  essential  in  an  action  on  the  case  that 
the  party  complaining  should  prove  himself  to  be  really  damnified.  The  landlord 
alone  is  entitled  to  the  distress,  and  the  bailiff  is  merely  his  instrument  for  the  recovery 
of  it.  If  a  return  be  made,  it  is  to  the  landlord's  advantage  ;  he  therefore  alone  is 
substantially  interested  in  obtaining  it.  No  argument  in  the  Plaintiff's  favour  can 
be  drawn  from  that  part  of  the  11  Geo.  2,  which  directs  that  the  bond  may  be  assigned 
to  the  party  making  cogin'zance  ;  since  it  by  no  means  follows  from  the  express  pro- 
visions of  that  statute  that  he  would  be  entitled  to  any  action  independent  of  the  act. 
The  case  stands  on  the  principles  of  the  common  law  and  the  construction  of  the  stat. 
Westminster,  there  being  no  authorities  upon  the  subject.  The  action  is  brought 
against  the  sheriff,  because  the  landlord  is  injured  ;  then  upon  what  principle  can  the 
bailiff  be  allowed  to  maintain  it?  If  he  recover  damages  be  will  not  be  entitled  to 
retain  them,  but  must  pay  them  over  to  his  principal. 

Eyre  Ch.  J.  I  am  very  glad  to  find  that  the  case  is  not  incumbered  with  any 
authorities  which  might  be  supposed  to  stand  in  the  way  of  plain  justice  and  good 
sense.  Independent  of  authorities,  it  appears  to  me  one  of  the  clearest  cases  that  ever 
came  before  the  Court.  It  is  admitted  that  the  Plaintiff  in  replevin  may  declare 
against  the  bailiff",  without  putting  any  person  on  the  record  to  stand  in  the  situation 
of  avowant.  Now  by  the  course  of  the  proceeding  in  replevin  it  appears  clearly,  that 
if  the  action  be  brought  against  the  bailiff  alone,  and  he  maintain  his  cogtn'zance,  he 
will  be  entitled  to  judgment  and  to  have  the  writ  de  retorno  habendo.  The  law  gives 
him  a  right  to  the  possession  of  the  goods,  and  if  the  sheriff  return  that  the  goods 
are  eloigned,  is  not  the  bailiff  damnified  in  being  deprived  of  that  posse?=!ioti  to  which 
the  law  has  given  him  a  right,  or  shall  the  judgment  which  he  has  [381]  obtained 
be  altogether  defeated,  because  there  is  a  trust  and  confidence  existing  lietween  him 
and  another  person  1  It  being  once  established,  that  the  action  of  re[)lovin  will  lie 
against  the  bailiff  alone,  and  that  he  may  have  the  writ  de  retorno  habendo,  all  the  rest 
follows  as  a  necessaiy  cotisequence.  It  is  immaterial  to  the  sheriff  who  brings  the 
action  since  he  can  be  answerable  but  to  one  person,  and  that  must  be  the  person  on 
record.  I  am  perfectly  satisfied  on  piinciples  of  reason  and  good  sense,  independent 
of  the  last  statute,  that  the  person  making  cognizance  is  the  only  one  entitled  to  bring 
this  action,  and  that  if  the  landlord  himself  had  brought  it,  we  should  have  been 
obliged,  however  unwillingly,  to  have  given  judgment  against  him. 

KoOKK  J.     I  am  clearly  of  the  same  opinion,     The  bailiff  was  the  party  on  record 
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ill  the  action  of  replevin,  the  only  person  entitled  to  a  ifcturn  of  the  distress,  and  there- 
fore the  proper  person  to  bring  this  action. 
Rule  discharged  (a). 

[382]     HoPKiiNS  V.  Shrole.     Feb.  12tb,  1799. 

The  Court  will  not  stay  proceedings  in  an  action  of  replevin,  unless  upon  payment  of 
the  rent  in  arrear,  together  with  all  costs,  though  the  arrears  were  tendered  before 
replevin  with  costs  up  to  that  time. 

The  Plaintiff  who  was  tenant  to  the  Defendant,  not  having  paid  his  rent  when  it 
became  due,  was  distrained  upon  ;  soon  after  the  rent  was  tendered  together  with  the 
costs,  but  being  refused  by  the  Defendant,  the  Plaintiff  replevied  and  entered  into  the 
usual  bonds  to  prosecute  his  suit,  which  he  accordingly  did. 

(a)  When  this  motion  first  came  on,  the  following  case  was  referred  to  by  Mr. 
Just.  Buller,  from  the  paper-book  in  his  possession. 

Archer  and  Others,  Assignees,  &c.  v.  Dudley,  and  Others,  E.  22  Geo.  3,  B.  R. — Debt 
by  the  Plaintiffs  as  assignees  of  H.  C.  W.  Esq.  late  sheriff  of  Shropshire,  secundum 
forraara  statuti,  they  being  infants,  and  appearing  by  Sarah  Baroness  Archer  their 
prochein  ami,  and  complaining  for  that  whereas  J.  D.  complained  to  the  said  H.  C.  W. 
against  the  Plaintiffs,  for  taking  and  unjustly  detaining  certain  goods  and  chattels 
of  the  said  J.  D.  and  prayed  that  they  might  be  replevied  and  delivered  to  him  ; 
thereupon  the  said  H.  C.  W.  took  from  the  said  J.  D.  and  the  two  other  Defendants 
as  responsible  sureties,  a  bond  in  double  the  value  of  the  goods  so  distrained  (that 
value  being  ascertained  by  the  oath  of  a  credible  witness)  the  condition  of  which  was, 
that  if  the  said  J.  D.  should  appear  at  the  next  county  court  to  prosecute  his  action 
with  effect  against  the  Plaintiffs,  and  also  make  a  return  of  the  goods  and  chattels, 
if  a  return  should  be  adjudged,  and  also  keep  indemnified  the  said  H.  C.  W.  and  his 
deputy  and  bailiffs,  touching  the  replevin,  then  the  obligation  to  be  void,  or  else,  &c. 
Profert,  &c. — And  thereupon  H.  C.  \V.  replevied  the  goods,  &c.  and  J.  D.  at  the  next 
county  coui  t  came  in  his  own  proper  person  and  levied  his  plaint  against  the  plaintiffs, 
and  removed  the  record  by  re.  fa.  lo.  into  K.  B.  and  complained,  &c.  (here  followed 
the  declaration  in  replevin  against  the  Plaintiffs  and  T.  Hunt  their  bailiff,  imparlance 
prayed  by  them  and  obtained,  avowry  by  the  present  Plaintiffs  and  cognizance  by 
T.  Hunt  for  rent  in  arrear,  future  day  to  plead  prayed  by  J.  D.,  his  non-appearance 
and  consequent  judgment  pro  retorno  habendo  to  the  present  Plaintiffs) ;  and  Plaintiffs 
averring  that  J.  D.  made  no  return,  by  which  the  bond  became  forfeited  to  the  said 
H.  C.  VV.,  set  out  the  assignment  by  him  of  the  bond  under  the  statute  to  themselves. 
By  means  whereof,  &c.  and  by  force  of  the  statute,  &c.  actio  accrevit,  &c. 

Plea.  And  the  said  J.  D.,  J.  C,  and  H.  W.  in  their  own  proper  persons  come  and 
pray  judgment  of  the  aforesaid  bill  because  they  say  that  the  said  T.  Hunt  in  the  said 
bill  mentioned  against  whom  the  said  J.  D.  levied  his  aforesaid  plaint  as  well  as  against 
the  said  Plaintiff's  in  manner  aforesaid  and  who  as  their  bailiff  well  acknowledged  the 
taking  of  the  aforesaid  goods  and  chattels  in  the  said  condition  of  the  said  writing 
obligatory  and  bill  mentioned  in  manner  and  form  as  in  the  said  bill  is  alleged  and 
to  whom  as  a  person  making  such  cognizance  as  aforesaid  the  aforesaid  writing  obli- 
gatory was  or  ought  [382]  to  have  been  assigned  as  well  as  to  the  said  Plaintiffs 
according  to  the  form  of  the  aforesaid  statute,  at  the  time  of  the  exhibiting  of  the  bill 
aforesaid  of  the  said  Plaintiffs  was  and  still  is  living  and  in  full  life  to  wit  at  &c.  And 
this,  &c.  Wherefore  inasmuch  as  the  said  Thomas  is  not  named  in  the  said  bill  they 
the  said  J.  D.,  J.  C,  and  H.  W.  pray  judgment  of  the  said  bill  and  that  the  same  may 
be  quashed  &c. 

To  this  there  was  a  general  demurrer  and  joinder  therein. 

The  Court  were  of  opinion  that  the  avowants  being  the  parties  interested,  and  the 
person  making  cognizance  a  mere  man  of  straw,  the  replevin-bond  might  well  be 
assigned  under  11  Geo.  2,  c.  19,  to  the  avowants  only,  without  the  cognizor,  and 
accordingly  gave 

Judgment  of  respondeas  ouster  (1). 

(1)  Vide  Phillips  v.  Price,  3  M.  &  S.  183.     Short  v.  Hubbard,  2  Bing.  349,  354. 


966  ROGERS    t".  JENKINS  1  BOS.  &  POL.  383. 

Williaiue  Serjt.  on  a  former  day  moved  to  slay  proceedings  in  the  action  of  replevin, 
on  payment  by  the  Flaintiir  of  the  rent  in  arrear,  together  with  costs  up  to  the  time 
of  the  tender  made.  He  cited  Vernon  v.  Wynne,  1  II.  Bl.  24,  and  observed,  that  as 
the  Plaintiff  was  obliged  by  the  replevin  bond  to  proceed,  he  ought  not  to  be  called 
upon  to  pay  the  costs  of  the  action. 

Sed  per  Curiam.  There  is  no  ground  on  which  we  can  allow  this  application  (a)'. 
If  a  tenant  neglect  to  pay  his  rent  when  due  he  must  suffer  for  it.  In  Vernon  v.  Wynne 
the  motion  was  made  on  payment  of  the  costs  of  the  action. 

Williams  on  hearing  this  moved  to  stay  proceedings  on  payment  of  the  rent  in 
arrear  and  costs  up  to  the  time  of  the  application  ;  and  accordingly  a  rule  nisi  was 
granted.  Against  this  Heywood  Serjt.  now  shewed  cause,  and  objected  that  the 
motion  was  only  made  to  flefeat  the  Defendant  in  replevin  of  his  double  costs,  and 
that  the  Plaintiff  ought  therefore  to  pay  the  costs  out  of  pocket.  He  suggested  that 
another  object  might  be  to  prevent  the  avowant  going  to  trial  at  the  ne.xt  assizes,  since 
perhaps  the  Plaintiff  would  never  draw  up  his  rule. 

[383]  The  Court  however  thinking  the  application  reasonable  made  the  rule 
absolute  on  the  following  terms. 

On  payment  within  a  fortnight  of  the  rent  due,  and  costs  up  to  the  present  time, 
including  the  costs  of  the  application,  all  proceedings  to  stay,  and  that  if  the  money 
be  not  paid  within  a  foitiiight,  the  avowant  to  be  at  liberty  to  proceed,  and  the  Plain- 
tiff to  plead  in  bar  instanter  and  lake  short  notice  of  trial. 

Rogers  v.  Jenkins.    Feb.  12th,  1799. 

If  process  be  served  in  the  name  of  one  Plaintiff,  and  declaration  be  delivered 
in  the  name  of  two,  it  is  bad. 

A  Clausura  fregit  having  issued  against  the  Defendant  at  the  suit  of  T.  Rogers  and 
J.  Barber,  a  summons  was  made  out  in  the  sheriff's  office  at  the  suit  of  T.  Rogers  only, 
and  served  on  the  Dufendant;  to  which  he  entered  an  appearance:  on  discovery  of 
the  mistake  another  summons  was  made  out  at  the  suit  of  both  Plaintiffs,  and  served 
on  the  Defendant,  but  not  till  four  days  after  the  writ  was  returnable ;  to  this  no 
appearance  was  entered :  a  declaration  was  afterwards  delivered  in  the  name  of  both 
Plaintiffs,  and  judgment  was  signed  for  want  of  a  plea.  Le  Blanc  Serjt.  having  on  a 
former  day  obtained  a  rule  nisi  for  setting  aside  this  judgment  for  irregularity. 

Runnington  Serjt.  now  shewed  cause,  and  contended,  1st,  That  any  irregularity 
in  the  service  of  the  process  was  waved  by  appearance  (a)'^.  2dly,  That  the  variance 
was  immaterial,  it  having  been  determined  in  iJally  v.  Tippmj,  C.  B.  3  Wils.  61,  that 
if  a  Plaintiff  arrest  a  Defendant  in  his  own  light,  he  may  declare  against  him  as 
executor  if  he  will  wave  his  bail,  and  in  Lloyd  v.  JVUliams,  C.  B.  3  Wils.  141,  2  Black. 
722,  S.  C.  that  a  Plaintiff  who  has  sued  out  a  capias  in  his  own  name,  may  declare  qui 
tarn  (6). 

(a)'  Tender  upon  the  land  before  a  distress  raaketh  the  distress  tortious  ;  tender 
after  the  distress  and  before  the  impounding,  maketh  the  detainer  and  not  the  taking 
wrongful ;  tender  after  the  impounding  maketh  neither  the  one  nor  the  other  wrongful, 
for  then  it  comes  too  late,  because  that  then  the  case  is  put  to  the  trial  of  the  law, 
to  be  there  determined.  8  Co.  147  a.  Sw  Carpenters' case.  5  Co.  76  a.  Filkington's  case, 
2  Inst.  107. 

{ay  Vid.  Fox  V.  Money,  ante,  250,  and  Davis  v.  Owen,  ante,  344.  But  a  defect  in 
proceedings  cannot  be  waved.  So  the  writ  may  be  general  and  the  count  as  executor 
or  assignee  of  the  sheriff,  Ilainey  v.  Sparing,  10  Geo.  3,  C.  B.  Impey's  Prac.  C.  B. 
ed.  4,  p.  233.  Goodwin  q.  t.  v.  Parry,  4  Term  Rep.  577,  and  Hussey  v.  Wilson,  5  Term 
Rep.  254. 

(b)  Vid.  etiam  The  Weavers  Company  q.  t.  v.  Forrest,  2  Str.  1232.  But  where  the 
process  is  to  answer  the  Plaintiff  in  a  special  character,  he  cannot  declare  generally. 
Thus,  if  the  process  be  qui  tam.  Canning  v.  Davis,  4  Burr.  2417,  or  in  the  names  of 
assignees,  Meggs  and  Another,  Assignees  of  Cochran  v.  Ford,  E.  25  Geo.  3.  Tidd.  Pr. 
225,  in  notis,  the  Plaintiffs  cannot  declare  in  their  own  characters.  It  is  aaiil  however 
in  the  case  of  Lluyd  q.  t.  v.  JVUliams,  as  reported  2  Bl.  722,  that  Yates  J.  in  the  case 
of  Canning  v.  Davis,  made  this  distinction,  that  though  a  Plaintiff  style  himself  executor 
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[384]  Sed  per  Eyre  Cb.  J.  The  defendant  has  appeared  to  a  suit  commenced 
against  him  by  T.  Kogers,  and  now  he  is  declared  against  by  T.  Rogers  and  J.  Barber. 
The  question  is,  whether  the  declaration  be  warranted  by  any  process]  It  is  a  very 
different  case  where  a  Plaintiff  sues  out  a  writ  as  executor,  to  which  the  Defendant 
appears ;  for  in  such  case  the  Defendant  is  before  the  Court,  at  the  suit  of  the  person 
named  in  the  writ,  whether  that  person  declare  in  his  own  right  or  in  auter  droit. 
The  Defendant  in  this  case  has  never  been  called  upon  to  answer  J.  Barber,  who 
cannot  therefore  require  him  to  put  in  a  plea. 

Per  Cuiiam.     Rule  absolute. 

GOODTITLE  EX  DEM.  Read  V.  Badtitle.     Feb.  12th,  1799. 

The  mere  acknowledgment  of  the  wife  of  the  tenant  in  possession  that  she  has 
received  a  declaration  in  ejectment  will  not  bind  the  husband  (c). 

Le  Blanc  Serjt.  moved  for  judgment  against  the  casual  ejector  on  an  affidavit  of 
service  stating  that  the  deponent  went  to  the  house  in  question,  in  order  to  serve  the 
declaration,  and  was  there  informed  by  the  niece  of  the  wife  of  the  tenant  in  posses- 
sion, that  the  tenant  and  his  wife  had  been  from  home  above  three  weeks,  and  that 
she  did  not  know  where  they  were  gone,  or  when  they  would  return ;  that  the 
deponent  thereupon  served  a  copy  of  the  declaration  on  the  niece,  and  nailed  another 
copy  to  the  door  of  the  house  :  and  that  the  tenant's  wife  afterwards  acknowledged  to 
the  deponent,  that  the  declaration  had  come  to  her  hands,  and  that  she  had  sent  the 
same  to  her  husband. 

Eyre  Ch.  J.  If  a  declaration  be  served  on  the  wife  of  the  tenant  in  possession,  and 
she  neglect  to  deliver  it  to  her  husband,  he  must  answer  for  her  default  (a).  But  it 
would  be  going  further  than  we  have  ever  yet  gone  to  admit  the  mere  acknowledgment 
of  the  wife  to  bind  the  husband. 

Le  Blanc  took  nothing  by  his  motion  (b). 

[385]      GOODTITLE   ex   DEM.    ROBERTS    AND    WiFE   V.    BaDTITLE.       Feb.  12th,  1799. 

Service  of  a  declaration  in  ejectment  on  a  person  appointed  by  the  Court  of  Chancery 
to  manage  an  estate  for  an  infant,  is  not  sufficient. 

To  support  a  similar  motion  to  that  made  in  the  last  case  Le  Blanc  Serjt.  produced 
an  affidavit  of  service,  by  which  it  appeared,  that  the  declaration  was  served  on  one 
John  Rumbold  Leeds,  who  infoimed  the  deponent,  that  there  was  no  tenant  in  posses- 
sion of  the  premises  (which  consisted  of  a  large  wood)  but  that  he  was  appointed  by 
the  Court  of  Chancery  to  manage  the  same  for  the  benefit  of  a  minor,  to  whom  it 
belonged,  and  that  he  cut  and  sold  the  underwood. 

or  give  himself  any  other  supeifiuous  description  in  the  process  it  will  not  hurt,  for 
the  demand  is  still  the  same,  but  that  in  the  case  before  him  the  very  nature  of  the 
demand  was  altered,  the  process  importing  a  demand  to  the  King  and  the  Plaintiff, 
and  the  declaration  a  demand  to  the  Plaintiff  only.  It  was  agreed  by  all  the  Court 
in  9  H.  5,  5,  that  a  man  may  bring  a  writ  of  trespass  as  executor  for  taking  goods, 
and  declare  in  his  own  right.  And  Broke  says  that  it  was  the  better  opinion  of  the 
Court  in  that  case,  that  a  man  might  have  a  writ  in  debt  as  administrator  and  count 
for  his  own  debt.  Bro.  Administrator,  21.  Nugation  and  Surplusage,  11  &  18, 
Dette,  78.  The  title  of  executor  or  administrator  was  considered  in  9  H.  5,  .5,  as  a 
superfluous  addition  by  those  who  thought  that  the  writ  was  good,  for  they  com- 
pared it  to  the  addition  of  Carpenter,  &c.  If  a  writ  be  sued  out  as  executor,  and 
Plaintiff  declare  in  his  own  name,  the  Court  will  discbarge  Defendant.  Douglas  v. 
Irlam,  8  T.  R,  416,  or  vice  versa  if  the  writ  be  in  Plaintiff's  own  name  and  the 
declaration  as  executor.     Turing  v.  Jones,  Diet.  P.  C.  5  T.  R.  402. 

(c)  Vide  Doe  d.  Baddarn  v.  Boe,  2  B.  &  P.  55.  Jenny  d.  Preston  v.  Cutts,  1  N.  R. 
308. 

(o)  Goodright  &  Waddington  v.  Thrustout,  2  Bl.  800. 

(b)  But  service  on  the  wife  on  the  premises  is  sufficient.  Smilh  ex  dem.  Lord 
Stourton  and  others  v.  Burst,  H.  Bl.  644. 
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The  Court  were  of  opinion  that  this  service  was  insufficient :  and  that  it  amounted 
to  no  more  than  a  service  on  a  gentleman's  bailiff. 

Le  Blanc  took  nothing  by  his  motion  (a)'. 

Mr.  Justice  Buller  and  Mr.  Justice  Heath  were  absent  during  the  whole  of  this 
term  from  indisposition. 

In  this  term  John  V'aughan  of  Lincoln's-Inn,  Esq.  was  called  to  the  Honourable 
Degree  of  Serjeant  at  Law,  and  gave  rings  with  this  motto,  "  Paribus  se  legibus  ambfe." 

End  of  Hilary  Term. 


[387]  Cases  Aroued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Easter  Term,  in  the  Thirty-Ninth  Year  of 
the  Keign  of  George  HI. 

Peeters  v.  Throgmorton.     April  10th,  1799. 

The  Defendant  may  rule  the  Plaintiff  to  enter  the  issue,  and  move  for  judgment 
as  in  case  of  a  nonsuit  in  the  same  term. 

Issue  having  been  joined  in  Trinity  term  last,  but  no  notice  of  trial  given,  the  Defen- 
dant in  Hilai y  term  luled  the  Plaintiff  to  enter  the  issue,  and  then  obtained  a  rule  nisi 
for  judgment,  as  in  case  of  a  nonsuit. 

Kunnington  Serjt.  shewed  cause  in  Hilary  term,  and  contended,  that  it  was  nob 
competent  to  the  Defendant  to  move  for  judgment  as  in  case  of  a  nonsuit  in  the  same 
term,  in  which  he  had  ruled  the  Plaintiff  to  enter  the  issue,  since  it  would  be  obliging 
the  Plaintiff  to  take  two  steps  in  one  term.  One  of  the  Secondaries  also  stated  the 
practice  to  be  for  the  Defendant  in  such  cases  to  wait  till  the  next  term. 

Miiishall  Serjt.  contr^  insisted,  that  as  soon  as  the  issue  is  actually  entered,  the 
Defendant  has  a  right  to  move  for  judgment  as  in  case  of  a  nonsuit. 

[388]  Eyre  Gh.  J.  This  is  not  obliging  the  Plaintiff  to  take  two  steps.  The 
question  is,  whether  the  Defendant  be  not  entitled  to  avail  himself  of  the  Plaintiff's 
having  omitted  to  take  one  step,  viz.  to  give  notice  of  trial,  within  the  number  of 
terms  presciibed,  as  soon  as  he  has  brought  himself  into  a  situation  to  make  the 
application?  The  motion  proceeds  on  the  ground  of  a  neglect  in  the  Plaintiff  which 
has  already  taken  place  ;  and  though  the  Defendant  cannot  move  till  the  issue  is  in 
court,  yet  the  delay  of  the  Plaintiff  is  not  purged  by  the  Defendant's  omitting  to  give 
a  rule  to  enter  the  issue  at  an  earlier  period.  Uidess  the  practice  be  most  clearly 
settled  I  never  can  yield  to  the  objection. 

RooKE  J.  however  entertaining  some  doubts  upon  the  practice,  the  case  stood  over 
till  this  term  ;  when  the  Court  over-ruled  the  objection.  And  Rooke  J.  added,  that 
he  entirely  agreed  in  the  reasoning  of  ibe  Lord  Chief  Justice,  though  as  the  practice 
had  been  supposed  to  be  the  other  way,  he  had  wished  the  point  to  be  considered. 

Rule  absolute. 

Scheibel  v.  Fairbain  and  Another.    Apiil  11th,  1799. 

[Discussed,  Clissold  v.  Crakhley,  [1910]  I  K.  B.  379.] 

An  action  on  the  case  will  not  lie  against  a  party  suing  out  a  writ,  if  he  neglect  to 
countermand  it  after  payment  of  the  debt :  at  least  unless  malice  be  averred. 
Reasonable  time  is  a  question  of  law  (a)-. 

This  was  an  action  on  the  case.  The  declaration  stated,  that  the  Plaintiff  being 
indebted  to  the  Defendants  in  the  sum  of  2231.  9s.  2d.  the  Defendants  sued  out  of 
this  court  a  writ  of  capias  ad  respondendum  to  hold  the  Plaintiff  to  bail ;  that  the 
Plaintiff  afterwards  paid  to  the  Defendant  the  debt,  and  that  thereupon  "it  became 

(a)'  But  a  notice  to  quit  given  by  a  receiver  appointed  under  an  order  of  Chancery, 
though  it  make  no  mention  of  the  landlord,  is  sufficient  to  support  an  action  for 
double  rent  under  4  Geo.  2,  c.  28.     Wilkimm  v.  Colley,  5  Burr.  2694. 

(a)2  Vide  Gibsmi  v.  Chaters,  2  B.  &  P.  129.     Page  v.  Wiple,  3  East,  314. 
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the  duty  of  the  said  Defendants  to  have  foithwith  countermanded  the  arrest  of  the 
said  Plaintiff  upon  or  by  virtue  of  the  said  writ,  yet  the  said  Defendants,  well  knowing 
the  premises  but  not  regarding  their  duty  in  this  behalf,  did  not  nor  woulcl  forthwith 
or  at  any  time  afterwards  countermand  the  arrest  of  the  said  Plaintiff  upon  or  by 
virtue  of  the  said  writ,  but  wrongfully  neglected  so  to  do."  By  means  whereof  the 
Plaintiff  was  arrested  and  kept  in  prison  for  several  hours,  and  was  put  to  great  charges 
in  procuring  his  liberty,  &c. 

Plea.     General  issue. 

The  cause  was  tried  before  Heath  J.  at  the  Guildhall  Sittings  after  last  Michaelmas 
term,  when  the  suing  out  the  capias,  the  making  the  affidavit  to  hold  to  bail,  and  the 
directing  the  warrant  to  the  sheriff's  officers  being  established,  it  was  proved  that  on 
the  8ih  October  the  [389]  Plaintiff  went  to  the  house  of  the  Defendant  Fairbain  and 
paid  the  debt  in  question  :  that  on  the  next  morning  at  20  minutes  past  10  he  was 
arrested  at  his  own  house,  and  carried  to  that  of  the  officer.  Nothing  was  said,  at  the 
time  when  the  money  was  paid,  concerning  the  writ.  The  Defendant  Fairbain  lived 
in  Grafton-Street,  Soho,  and  there  received  the  money,  and  in  otiier  to  countermand 
the  arrest  he  had  only  to  send  from  thence  to  Titchfield-Street,  Oxford-Street.  A 
countermand  was  in  fact  given  by  letter,  though  it  did  not  arrive  at  the  sheriff's  office 
until  some  time  in  the  morning  of  the  9th  of  October,  when  all  the  officers  were  gone 
out  with  their  warrants.  A  question  arose  at  the  trial,  whether  the  countermand  had 
been  given  in  reasonable  time.  The  learned  Judge  ruled  this  to  be  a  question  of 
law  ;  and  that  if  it  were  incumbent  on  the  Defendants  to  countermand  the  arrest, 
as  supposed  by  the  pleadings,  they  ought  to  have  done  it  in  the  course  of  the  day 
in  which  they  received  the  debt.  The  jury  found  a  verdict  for  the  Plaintiff. 
Damages  51. 

Sellon  Serjt.  in  the  course  of  last  term  obtained  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had,  on  the  ground  of  a  misdirection  ;  but  when  the  ease  was 
called  on 

Eyre  Ch.  J.  said,  there  could  be  no  doubt  of  the  direction  of  the  learned  Judge 
being  perfectly  correct,  the  question  of  reasonable  time  being  for  his  decision  and  not 
for  that  of  the  jury.  He  suggested  however,  that  as  the  declaration  averred,  that  the 
Defendants  had  wrongfully  neglected  to  countermand  the  writ,  a  motion  might  perhaps 
be  supported  in  arrest  of  judgment:  in  which  case  the  question  would  arise,  whether 
the  Defendants  had  such  a  duly  necessarily  imposed  upon  them  to  countermand  the 
writ  instantly  on  the  satisfaction  of  the  debt  as  made  them  guilty  of  wrongful  neglect, 
in  case  of  the  Plaintiff  suffeiing  any  damage  by  their  omission  :  or  whether  they  had 
by  law  a  reasonable  time  to  perform  that  duty  which  did  not  appear  to  have  been 
exceeded? 

RoOKE  J.  was  of  the  same  opinion  as  to  the  direction  of  the  learned  Judge,  think- 
ing reasonable  time  a  question  of  law,  not  of  fact :  for  this  he  cited  13  Co.  3.  Bract, 
lib.  2,  fol.  51  («),  and  Cro.  Car.  14. 

[390]  Accordingly  the  rule  for  a  new  trial  having  been  discharged,  and  a  rule  nisi 
for  arresting  the  judgment  granted. 

Shepherd  Serjt.  now  shewed  cause.  Upon  this  motion  in  arrest  of  judgment,  the 
consideration  of  reasonable  time  is  out  of  the  question  :  and  whatever  tends  to  shew 
that  the  Defendant  had  no  opportunity  of  countermanding  the  writ,  is  evidence  to 
rebut  the  Plaintifl's  allegation  of  wrongful  neglect.  Here  the  question  is  general, 
whether  a  party  to  whom  a  debt  has  been  paid,  and  who  does  not  prevent  the  execution 
of  a  writ,  be  liable  to  an  action  :  if  the  declaration  had  stated,  that  the  Defendant 
without  sufficient  reason  caused  the  sheriff  to  execute  the  writ,  it  would  clearly  have 
been  good  :  in  which  case,  evidence  that  he  neglected  to  countermand  the  writ,  might 
have  amounted  to  causing  the  sheriff  to  execute  it ;  since  there  can  be  little  difference 
between  causing  the  sheriff  to  arrest  without  reason,  and  omitting  to  prevent  the 
arrest  when  the  reason  which  did  exist  has  ceased.  In  actions  for  malicious  arrests, 
the  gist  of  the  action  is  the  arrest :  neither  making  the  affidavit  of  debt,  suing  out  the 

(a)  The  passage  in  Bracton  is,  rather  incorrectly,  cited  in  the  margin  of  Coke  thus ; 
"  Quam  longum  debet  esse  tempus  nou  definitur  in  jure,  sed  pendet  ex  juslieiariorum 
discretione  ;"  as  if  it  applied  to  time  in  general,  whereas  it  only  relates  to  the  length 
of  possession  necessary  to  confer  a  title,  and  runs  thus  ;  "  Quam  longa  (scilicet  possessio) 
esse  debeat  nun  definitur  a  jure,  sed  ex  justitiariorum  discretioae." 

C.  P.  IV.— 31* 
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writ,  or  putting  it  into  the  hands  of  the  sheriff  will  support  the  action,  unless  an 
arrest  follow  ;  ;uh1  whether  such  arrest  be  occasioned  by  the  actual  malfeasance  of  the 
Defendant,  or  by  his  nonfeasance  in  omitting  to  do  the  necessary  acts  to  prevent  it, 
makes  no  difference  in  principle.  Hobart  in  his  report  of  IFalerer  v.  Freeman,  267, 
says,  "Likewise  I  hold  that  I  may  have  an  action  upon  the  case  against  him  that  sues 
me  against  his  release  or  after  the  money  duly  paid."  Every  man  is  bound  to  stop 
the  continuation  of  any  act  set  on  foot  by  himself  as  soon  as  it  becomes  injurious  to 
another. 

Sellon  Serjt.  in  support  of  the  rule.  This  is  an  action  of  the  first  impression,  and 
if  not  bad  upon  the  general  principle,  cannot  be  supported  in  the  way  in  which  it  ia 
shaped.  1st,  The  action  is  fouTided  on  a  supposed  duty  which  the  Plaintiff  ought  to 
have  performed  ;  that  duty  however  must  arise  from  a  legal  obligation  ;  a  mere  moral 
obligation  will  not  suffice.  The  writ  having  been  sued  out  by  the  Defendants  for  a 
debt  actually  due,  they  were  not  bound  to  accept  the  satisfaction  tendered  ;  having 
accepted  it  and  thereby  granted  an  indulgence  which  the  law  could  not  have  compelled, 
it  cannot  be  contended  that  such  indulgence  shall  impose  a  new  duty  upon  them.  The 
dictum  in  Hobart  applies  only  to  the  case  of  a  new  writ  sued  out  subsequent  to  satis- 
faction accepted.  Besides  it  was  the  business  of  the  Plaintiff  to  have  taken  [391]  care 
that  the  writ  was  countermanded,  and  no  person  can  maintain  an  action  against 
another  for  damage  sustained  in  consequence  of  his  own  neglect.  Virtue  v.  Birde, 
2  Lev.  196.  1  Vent.  310,  S.  C.  3  Keb.  766,  S.  C.  Bayli/  v.  Merrel,  Cro.  Jac.  386. 
1  Koll.  Rep.  275,  S.  C.  and  in  Paisley  v.  Freeman,  3  Term  Kep.  51,  the  same  principle 
is  recognized.  2(ily,  This  action  cannot  be  maintained  in  the  way  in  which  it  is  stated 
on  this  record.  It  can  only  be  supported  on  the  ground  of  malice,  which  must  be 
averred  in  the  declaration.  Goslin  v.  JFilcock,  C.  B.  2  Wils.  302.  There  should  also 
have  been  an  averment  that  the  writ  was  not  countermanded  in  reasonable  time;  for 
supposing  the  writ  to  be  sent  into  the  country  and  the  debt  to  be  paid  in  town,  it  may 
be  impossible  for  a  Plaintiff  to  countermand  it  before  execution. 

Eyre  Cb.  J.  It  is  agreed  that  this  is  an  action  of  the  first  impression,  and  it 
strikes  me  at  present  that  it  cannot  be  supported.  It  is  not  founded  on  any  injury 
wilfully  committed  by  the  Defendants,  but  on  a  mere  non-feasance.  The  writ  having 
been  regularly  sued  out,  a  tender  was  made,  which  it  is  clear  these  Defendants  might 
have  refused  to  receive.  However  they  think  proper  to  accept  it.  Upon  this,  was 
it  not  the  business  of  the  Plaintiff'  to  inquire  whether  any  writ  bad  been  sued  out,  and 
offering  to  pay  whatever  costs  were  incurred  thereby,  to  desire  a  countermand  which 
he  might  take  to  the  sheriff?  The  Plaintiff  ought  not  to  have  trusted  to  a  counter- 
mand of  the  writ  by  the  Defendants,  but  to  have  obtained  it  for  himself  by  his  own 
diligence:  it  appears  that  the  Plaintiff  has  been  the  occasion  of  all  the  inconvenience 
which  he  has  suffered  ;  for,  having  made  it  necessary  in  the  first  place,  by  his  neglect 
•yO  pay  a  just  debt,  that  the  writ  should  be  sued  out,  he  did  not  prevent  its  consequences 
by  taking  the  countermand  into  his  own  hands.  If  the  cause  had  proceeded,  the  offer 
to  satisfy  the  debt  could  not  have  been  pleaded  as  a  tender.  Without  the  ingredient 
of  malice  this  action  cannot  be  supported,  and  I  think,  in  a  case  new  as  this  is,  and 
where  mal-feasance  and  non-feasance  are  attempted  to  be  confounded,  the  Court  ought 
to  incline  against  it.  Had  the  defendants  refused  or  wilfully  neglected  to  counter- 
mand the  writ,  it  might  have  aflorded  evidence  on  an  averment  of  malice  by  which 
such  an  action  might  have  been  sustained  ;  but  without  such  averment  the  Court 
should  be  extremely  cautious  of  subjecting  a  party  to  damages  for  mere  nonfeasance. 
I  am  more  inclined  to  remain  upon  that  ground  which  has  been  already  [392]  trodden, 
than  to  open  a  new  field  for  litigation,  of  which  it  is  not  easy  to  see  the  extent. 

BULLER  J.  Under  some  of  the  circumstances  stated  by  my  Lord,  I  think  an 
action  might  be  maintained,  though  of  a  different  complexion  from  the  present.  If 
any  conversation  had  taken  place  between  the  parties  at  the  time  when  the  debt  was 
satisfied,  or  any  thing  had  passed  from  which  an  undertaking  to  countermand  might 
have  been  inferred,  and  the  costs  of  the  writ  had  been  paid,  that  might  have  afforded 
ground  for  an  assumpsit,  and  payment  of  the  costs  would  have  been  a  sufficient  con- 
sideration. But  this  is  an  action  for  mere  non-feasance  ;  now  in  order  to  support  such 
an  action,  some  duty  must  be  shewn  to  have  attached  on  the  Defendants.  Here 
however  the  Plaintiff' himself  seems  to  have  been  guilty  of  great  negligence,  not  having 
taken  a  discharge  or  receipt  for  his  debt,  which  of  itself  would  have  been  a  sufficient 
answer  to  any  arrest.     The  position  contended  for,  is,   that  where  a  party  in  such  a 
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case  as  this  receives  his  debt,  the  law  imposes  an  obligation  oti  hiiu  to  countermand 
the  writ.  But  that  countermand  may  be  attended  with  some  expence,  and  where  is 
the  authority  to  shew  that  a  man  who  only  receives  his  due  is  under  any  obligation 
to  incur  expence?  The  case  was  well  put  of  a  writ  sent  into  the  country,  and  an 
arrest  after  a  payment  in  town  ;  for  the  Court  can  make  no  distinction  between  that 
which  is  to  be  done  at  the  distance  of  100  yards,  and  that  which  is  to  be  done  at  the 
distance  of  100  miles.  The  question  is,  whether  the  receipt  of  the  debt  imposed  any 
obligation  to  incur  expence? 

Heath  J.  I  am  of  the  same  opinion.  This  action  is  founded  on  mere  non- 
feasance, and  no  case  or  precedent  has  been  cited  to  shew  that  such  an  action  was 
ever  maintained.  All  the  cases  of  arrests  and  holding  to  bail  without  cause  are 
founded  on  malice.  Had  any  thing  passed  in  conversation  with  respect  to  a  counter- 
mand of  the  writ,  that  might  have  been  evidence  of  malice.  At  all  events  the  party 
was  not  bound  in  this  case  to  stop  the  action  until  the  costs  were  tendered. 

RoOKE  J.  I  am  of  the  same  opinion.  An  action  of  this  kind  cannot  be  supported, 
unless  malice  be  alleged  and  proved. 

Rule  absolute. 

[393]     Parkin  v.  Radcliffe.     April  12th,  1799. 

Evidence  that  the  homage  have  been  accustomed  to  assess  a  certain  sum  of  money 
as  a  heriot  upon  alienation,  and  that  such  assessment  has  always  been  made  with 
reference  to  the  best  chattel  of  the  tenant,  will  not  support  an  avowry  for  a  heriot 
in  kind  upon  alienation. 

These  parties  having  gone  to  trial  upon  the  issues  joined  according  to  the  inten- 
tion intimated  by  them  when  the  case  was  before  the  Court  on  a  former  occasion  (a)', 
the  cause  came  on  before  Thompson  Baron  at  the  Spring  Assizes  for  York,  when  a 
verdict  was  found  for  the  Plaintiff. 

Cockell  Serjt.  now  moved  for  a  new  trial  on  two  grounds,  1st,  A  misdirection  of 
the  Judge;  2dly,  His  having  rejected  evidence  which  ought  to  have  been  admitted. 
He  stated  the  circumstances  at  the  trial  to  have  been  as  follow:  The  Defendant 
having  given  parol  evidence  to  shew  that  heiiots  had  always  been  taken  on  alienation, 
and  that  several  seizures  had  been  made,  produced  certain  entries  from  the  year 
1667  to  the  year  1794  ;  these  for  the  most  part  were  entries  of  sums  assessed  by  the 
jury  of  the  manor  for  heriots  or  fines  of  heriots  (both  terms  being  used  in  the  Rolls) 
on  alienation  ;  one  however  dated  the  31st  May  1667  was  in  the  following  form  : 
"Thomas  Haigh  one  old  cow  for  a  fine  of  a  harriott  for  William  Jackman  of  Halifax 
upon  alienation  11."  It  was  not  disputed  that  heriots  were  due  on  descent:  in  order 
therefore  to  make  these  entries  support  a  right  to  a  heriot  on  alienation,  and  to 
explain  the  term  "fine  of  heriot"'  therein  used,  the  Defendant  offered  to  prove,  that 
by  the  custom  of  the  manor,  appraisers  had  always  been  appointed  upon  the  death 
of  every  tenant  to  appraise  his  effects ;  that  the  jury  had  then  inquired  which  was  the 
best  chattel  of  the  deceased,  and  declared  it  to  be. a  heiiot  due  to  the  lord  ;  after  which 
they  had  proceeded  to  set  a  price  upon  it,  in  doing  which  they  had  always  followed 
the  valuation  of  the  appraisers  :  and  he  produced  the  rolls  of  the  manor  relating  to 
descent,  in  which  was  the  following  entry,  dated  15th  April  1661,  among  others  of 
a  similar  nature:  "John  Marsden's  death  presented,  and  that  a  cow  was  the  best  of 
his  goods  at  his  death,  and  of  the  value  111.  que  puedict'  vacca  deliberari  debet  Dmo 
maner'  pro  heiiot  suo."  This  last  evidence  was  rejected  by  the  learntd  Judge,  who 
treated  all  the  entries  as  evidence  of  mere  money  payments,  and  said  that  the  only 
question  to  be  tried  by  the  juiy  was,  whether  a  heriot  in  kind  were  due?  For  that 
the  [394]  lord  having  claimed  a  specific  thing,  if  not  entitled  to  that  must  fail  in  his 
avowry  (a)^. 

Eyre  Ch.  J.     Had  I  been  in  the  place  of  the  learned  Judge,  I  am  not  quite  certain 

(a)i  Vid.  ante,  282. 

(aY  On  a  justification  by  the  lord  of  the  manor,  under  a  custom,  that  the  lord 
should  have  the  best  beast  on  the  tenant's  death  the  custom  proved  was,  that  the  lord 
should  have  the  best  beast  or  good  &c.  and  the  whole  Court  of  C.  B.  held  the  variance 
fatal.     Adderley  v.  Hart,  T.  4  Geo.  1. 
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that  I  should  have  rejected  the  evidence ;  but  had  I  received  it  I  should  have  found 
myself  oblif^ed  to  tuiii  the  ap|jlication  of  it  against  the  Defendant.  The  entries  in 
question  tend  to  shew,  that  no  heiiol  in  kind  is  due  even  in  the  case  of  descent,  but 
a  pecuniary  payment  only.  Whether  the  jury  in  estimating  the  sum  to  be  paid  refer 
to  the  value  of  the  best  chattel,  or  whether  they  assess  a  sura  in  gross,  it  is  equally 
clear  that  the  lord  receives  nothing  in  specie.  The  right  of  the  tenant  to  have  a  sum 
assessed  in  lieu  of  the  chattel  is  inseparable  (b)  from  the  right  of  the  lord  :  the  right 
of  the  latter  therefore  is  not  an  absolute  right  to  the  chattel,  but  to  something  to  be 
commuted  for  it  by  the  juiy. 

Cockell  took  nothing  by  his  motion. 

Brandon  v.  Brandon.    April  12th,  1799. 

An  attachmetil  for  not  paying  a  sum  of  money  pursuant  to  an  award  cannot  issue 
before  a  personal  demand  has  been  made ;  even  though  the  time  and  place  for 
payment  of  the  money  awarded  be  specified  in  the  award  (a)'. 

Williams  Serjt.  in  the  course  of  last  term  shewed  cause  against  a  rule  obtained  by 
Maishall  Serjt.  for  an  attachment  for  not  paying  a  sum  of  money  pursuant  to  an 
award,  and  contended,  that  though  it  was  awarded  that  the  party  should  pay  the 
money  at  a  particular  time  and  place,  viz.  between  the  hours  of  10  and  12  on  a  certain 
day,  at  the  Baptistbead  Coffee-house,  yet  that  a  personal  demand  and  tender  of  a 
release,  which  were  necessary,  not  having  been  made,  the  attachment  could  not  issue. 

Eyre  Cb.  J.  The  reason  for  naming  a  particular  time  and  place  is,  to  supersede 
the  necessity  of  a  personal  demand,  and  I  know  of  no  authority  that  in  such  a  case  any 
demand  need  be  made. 

RoOKE  J.  This  objection  would  afford  no  answer  to  an  action  on  the  award,  but 
I  think  it  was  held  in  the  time  of  Mr.  Justice  Gould,  that  a  personal  demand  must  be 
shewn  in  applications  to  the  summary  jurisiliction  of  the  Court. 

[395]  It  having  been  also  suggested  at  the  bar  that  such  a  practice  had  prevailed, 
the  case  was  ordered  to  stand  over  till  the  bench  should  be  full. 

On  this  day  the  case  was  again  mentioned,  when  the  Court  declared  themselves 
of  opinion,  that  a  personal  demand  was  necessary  to  warrant  the  issuing  of  the 
attachment,  but 

Eyre  Ch.  J.  said,  that  though  he  submitted  to  the  practice,  he  continued  to  think 
that  OTi  principle  a  personal  demand  was  unnecessary. 

Rule  discharged  without  costs  (a)^. 

Sir  Harry  Goring  Bart.  v.  Welles,  Clerk.    April  12ih,  1799. 

If  several  persons  who  have  purchased  annuities  of  A.  agree  to  give  up  these  annuities 
on  receiving  a  certain  sum  of  money  and  a  bond  payable  at  a  future  day,  they 
retaining  their  annuity  securities  till  the  bond  becomes  payable,  the  Court  cannot 
under  the  17  Geo.  3,  c.  2G,  order  any  of  the  securities  so  retained  to  be  delivered 
up,  although  they  may  be  void.  At  least  not  unless  the  creditors  attempt  to  set 
them  up  again  as  annuity  securities  on  nonpayment  of  the  stipulated  sum  or  the 
bond's  proving  bad.  Semb.  That  after  payment  of  the  money  aud  delivery  of  the 
bond  to  the  creditors,  their  debt  is  satisfied  whether  the  bond  prove  good  or  bad. 

The  Defendant  having  granted  several  aTinuities  which  he  was  unable  to  pay,  on 
the  3d  of  September  1798  entered  into  an  agreement  to  give  up  to  the  Plaintiff  and 

(J)  Vid.  Gray's  case,  5  Co.  78  b.  in  which  it  was  held,  that  where  a  party  prescribes 
absolutely,  and  the  evidence  is  of  a  prescription  under  a  condition  or  limitation,  if 
such  condition  or  limitation  be  parcel  of  the  prescription,  it  is  a  variance :  seciis  if 
not  parcel. 

(a)'  Vide  Dodinglon  v.  Hudson,  1  Bing.  410. 

(a)2  Vid.  12  Mod.  257,  Anon.  C.  B.  where  it  is  said  by  the  Court,  that  there  must 
be  a  positive  affidavit  of  personal  notice  of  award  and  demand  of  the  money  all  at  one 
time,  because  it  brings  the  party  into  contempt.  Vid.  etiam  King  v.  Tooley,  12  Mod. 
312,  K.  B. 
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several  other  annuity  creditors  8001.  in  cash,  and  a  bond  for  10201.  with  interest  from 
the  14th  December  1798,  payable  to  the  Defendant  on  the  14th  June  1799,  to  be 
divided  amongst  them  on  the  1st  July  in  the  same  year.  The  bond  was  to  be  placed 
in  a  banker's  hands  as  the  property  of  the  annuity  creditors,  they  being  at  liberty  to 
hold  the  securities  for  their  respective  annuities  till  the  time  of  payment,  and  signing 
an  undertaking  to  make  void  and  deliver  up  the  securities  at  such  time  of  payment. 
Among  these  securities  was  a  warratit  of  attorney  to  confess  judgment  given  by  the 
Defendant  to  the  Plaintiff,  for  the  purpose  of  securing  an  annuity  of  1001. 

A  rule  having  been  obtained  in  the  last  term,  calling  on  the  Plaintiff  to  shew  cause 
why  this  warrant  of  attorney  should  not  be  delivered  up  to  be  cancelled  ;  1st,  Because 
at  the  time  when  the  Defendant  executed  it  he  was  not  aware  that  it  was  a  security 
for  an  annuity  ;  2dly,  Because  the  consideration  for  the  annuity  had  never  been  paid  ; 

Shepherd  Serjt.  now  shewed  cause,  and  urged  that  as  the  annuity  had  been  put 
an  end  to  by  the  agreement  between  the  Defendant  and  his  creditors,  the  warrant  of 
attorney  now  stood  as  a  security  [396]  for  the  money  actually  advanced,  and  conse- 
quently could  not  be  affected  by  the  provisions  of  the  annuity  act.  He  added,  that 
a  case  under  the  same  circumstances  had  been  before  the  King's  Bench  on  that  day, 
in  which  the  rule  was  discharged. 

Le  Blanc  Sei  jt.  in  support  of  the  rule  contended,  that  in  case  a  dividend  should 
not  be  made  among  the  creditors  nn  the  1st  of  July  according  to  the  agreement,  the 
warrant  of  attorney  would  remain  in  full  force  as  a  security  for  the  annuity,  and 
execution  might  be  taken  out  upon  it:  and  that  being  defective  within  the  provisions 
of  the  annuity  act,  the  Court  ought  not  to  suffer  it  to  continue  in  the  Plaintiff's  hands. 

Eyre  Ch.  J.  It  is  one  thing,  whether  the  Court  ought  to  set  aside  these  securities, 
considered  as  securities  for  a  subsisting  annuity,  and  another,  whether  it  ought  to 
entertain  this  application,  after  the  annuity  has  been  abandoned  and  a  new  agreement 
entered  into  for  the  repayment  to  the  grantee  of  the  principal  sum.  In  the  former 
case  the  objections  now  made  might  have  prevailed  :  but  in  my  apprehension,  this 
motion  has  been  made  in  breach  of  good  faith,  and  in  contravention  of  that  new 
agreement  between  the  parties,  to  insure  the  performance  of  which  the  annuity 
securities  were  to  remain  in  the  hands  of  the  grantees.  It  is  true  that  it  may  be 
urged  as  an  argument,  that  the  grantee,  in  case  the  stipulated  payments  shall  not  be 
duly  made  on  the  1st  of  July,  will  attempt  to  resort  to  the  securities  as  annuity 
securities  :  but  should  he  do  so  it  will  then  be  time  to  apply  to  the  Court  to  interfere 
as  in  the  case  of  a  subsisting  annuity.  Here  the  annuity  having  been  abandoned,  the 
motion  now  before  the  Court  is  made  for  a  purpose  quite  collateral  to  17  Geo.  3,  c.  26. 
The  construction  put  upon  that  act  has  never  been  carried  to  the  length  of  saying 
that  the  grantee  shall  not  get  back  his  money. 

BULLER  J.  I  think  it  perfectly  clear  that  the  warrant  of  attorney  was  objection- 
able at  the  time  when  the  annuity  was  granted  :  but  the  question  is,  whether  any 
thing  has  since  been  done  to  wave  the  objections^  Unquestionably  the  grantee  may 
wave  them  if  he  thinks  fit.  Here  a  new  agreement  has  been  entered  into,  by  which 
the  annuity  was  turned  into  a  money  debt.  This  amounted  to  a  waver  of  the  objec- 
tions. The  argument  in  support  of  the  rule  proceeds  on  the  supposition  of  a  case 
which  never  occurred,  nor  do  I  think  that  it  ever  could  occur.  It  having  been 
settled  that  the  warrant  of  attorney  should  remain  as  a  security  for  the  new  agree- 
ment, it  must  so  remain  ;  nor  can  it  ever  be  resorted  to  again  to  [397]  enforce  the 
annuity.  From  the  moment  that  the  8001.  was  paid  over  and  the  bond  delivered  into 
the  banker's  hands,  there  was  an  end  of  the  whole  debt,  and  the  creditors  were  to 
run  the  risk  of  the  bond  being  good  or  bad.  It  is  true  that  there  can  be  no  use  in 
leaving  the  warrant  of  attorney  in  the  hands  of  the  party,  but  the  Court  cannot  order 
it  to  be  delivered  up. 

The  Court  were  inclined  to  discharge  the  rule  with  costs,  but  finding  that  the 
Court  of  King's  Bench  had  not  done  so  in  the  case  alluded  to. 

Discharged  the  rule  without  costs. 

POULTKR  V.  KiLLINGBECK.     April  12th,  1799. 

A.  agreed  with  B.  to  let  him  land  rent-free  on  condition  that  A.  should  have  a  moiety 
of  the  crops  ;  while  the  crop  was  on  the  ground  it  was  appraised  for  both  parties  ; 
A.  declared  in  indebitatus  assumpsit  for  a  moiety  of  the  value  of  the  crop  sold  tq 
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B.  without  stating  the  special  agreement ;  and  held  that  he  might  well  do  so,  as 
the  special  agreement  was  executed  by  the  appraisement  and  the  action  arose  out 
of  something  p oUateral  to  it.     Semb.  That  such  an  agreement  need  not  be  in  writing 


01  something  pollateral  to  it. 
under  the  statute  of  frauds  (a 


Indebitatus  assumpsit.  The  first  count  of  the  declaration  was  "for  201.  for  the 
moieties  of  divers  crops  of  wheat  and  cole-seed,  by  the  Plaintiff  before  that  time  sold 
to  the  Defendant,  and  by  the  Defendant  in  consequence  of  such  sale  before  then  had 
reaped  an<i  taken  to  and  for  his  own  use  and  benefit."  The  2d  count  was  on  a  quantum 
meruit,  "  for  that  the  Plaintiff  had  permitted  and  suffered  the  Defendant  to  depasture, 
eat  up,  and  consume  with  his  cattle  the  moiety  of  a  certain  other  crop  of  cole-seed." 
There  was  also  a  count  for  money  had  and  received.     Plea.     General  issue. 

The  cause  was  tried  before  Ashhurst,  J.  at  the  last  Cambridge  Spring  Assizes, 
when  it  appeared  that  the  Plaintitf  being  possessed  of  certain  pieces  of  fenn-land  which 
he  was  desirous  of  having  put  into  a  state  of  cultivation,  made  a  verbal  agreement  to 
let  them  to  the  Defendant  without  rent,  who  was  to  plough,  dress  and  sow  them  for 
two  successive  crops,  and  in  lieu  of  rent  to  allow  the  Plaintiff  a  moiety  of  the  crops. 
While  the  crops  of  the  second  year  were  on  the  ground,  an  appraisement  of  them  was 
taken  for  both  parties,  and  the  value  ascertained.  The  Defendant  having  afterwards 
refused  to  pay  a  moiety  of  the  value,  this  action  was  brought.  It  was  contended  at 
the  trial,  that  a  special  agreement  for  a  moiety  of  the  crops  having  been  provo'l,  this 
action  of  indebitatus  assumpsit,  for  a  moiet}'  of  the  value,  could  not  be  supported  : 
and  also  that  the  agreement  itself  was  within  the  statute  of  frauds:  first,  because  it 
related  to  land  ;  and  secondly,  because  it  was  not  to  be  executed  within  a  year  ;  and 
that  it  ought  therefore  to  have  been  in  writing.  A  verdict  [398]  was  found  for  the 
Plaintiff,  subject  to  the  opinion  of  the  Court  on  the  first  objection. 

Accordingly,  Sellon  Serjt.  now  moved  for  a  rule  to  shew  cause  why  this  verdict 
should  not  be  set  aside  and  a  nonsuit  be  entered. 

Eyre  Ch.  J.  The  circumstance  of  the  appraisement  seems  to  put  an  end  to  this 
point.  It  is  true  that  as  the  case  originally  stood  the  Plaintiff  had  a  claim  to  a  moiety 
of  the  produce  of  the  land  under  a  special  agreement ;  but  that  special  agreement  was 
executed  by  the  appraisement.  It  had  been  agreed  that  the  moiety  of  the  crops  was 
the  property  of  the  Plaintiff;  but  he  being  willing  that  the  Defendant  should  keep 
them,  a  surveyor  was  appointed  to  settle  the  price  between  them.  The  circumstance 
of  the  appraisement  affords  clear  proof  that  the  plaintiff  sold  what  the  Defendant 
had  agreed  was  his  :  and  the  price  being  ascertained,  brings  this  to  the  case  of  an 
action  for  goods  sold  and  delivered  (a)-.  It  is  unnecessary  to  state  a  special  agreement, 
which  has  been  executed,  where  the  action  arises  out  of  something  collateral  to  it. 

BuLLER  J.  If  no  appraisement  had  taken  place,  the  objection  to  the  action  in  this 
form  must  have  prevailed.  But  that  circumstance  is  decisive.  With  respect  to  the 
point  made  at  the  trial,  on  the  statute  of  frauds,  this  agreement  does  not  relate  to  any 
interest  in  the  land,  which  remains  altogether  unaltered  by  the  arrangement  concerning 
the  crops. 

Sellon  took  nothing  by  his  motion. 


Roberts  and  Others,  Assignees  of  Horsman  a  Bankrupt,  v.  Eden. 

April  17th,  1799. 

A  note  payable  on  demand  with  interest  drawn  by  A.  in  favour  of  B.  as  a  security  for 
a  debt,  was  by  him  indorsed  to  C.  for  the  same  purpose;  after  the  indorsement  it 
passed  backwards  and  forwards  between  B.  and  C.  several  times,  and  previous  to 
its  being  ultimately  deposited  with  C.  he  received  an  intimation  from  B.  not  to 
negotiate  it  as  he  should  want  it  when  he  settled  accounts  with  A. ;  held  that  C. 

(a)>  Vide  Crosby  v.  IFadmorth,  6  East,  602.  Mayfield  v.  Wadsley,  3  B.  &  C.  3.57. 
Duncan  v.  Thwailes,  3  B.  &  C.  .556,  575. 

(a)2  An  agreement  executed  often  amounts  to  a  bargain  and  sale.  Com.  Dig.  tit. 
Agreement  (A,  2),  Diet. 
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could  not,  after  a  settlement  of  accounts  between  A.  and  B.  without  a  re-delivery  of 
the  note,  recover  on  it  against  A. 

Action  by  the  assignees  of  the  indorsee  of  a  promissory  note  against  the  drawer  : 
the  note  was  for  4001.  dated  the  20th  of  April,  1792,  and  made  payable  to  one  Hunt 
on  demand,  with  lawful  interest,  and  had  been  indorsed  by  him  to  the  bankrupt, 
Horsman. 

It  appeared  at  the  trial  before  Rooke  J.  at  the  Guildall  Sittings  in  this  term,  that 
the  note  in  question  was  given  by  the  Defeiid-[399]-ant  Eden  to  Hunt  (who  was  a 
banker,)  for  money  borrowed  ;  that  Hunt  indorsed  it  over  to  Horsman  as  a  security 
for  money  advanced  in  the  course  of  trade;  that  in  1793  Hunt  and  Eden  settled 
accounts  and  the  balance  was  paid,  but  the  note  in  question  was  not  asked  for  or 
delivered  up ;  that  the  note  had  passed  backwards  and  forwards  several  times  between 
Hunt  and  Horsman,  during  all  which  time  the  former  was  indebted  to  the  latter  in 
more  than  4001.;  and  that  Hunt  upon  one  occasion  (the  dale  of  which  did  not  appear, 
but  which  was  before  the  last  time  the  note  was  deposited)  told  Horsman  that  it  must 
not  be  negotiated,  as  he  should  want  it  when  he  settled  accounts  with  Eden.  For 
the  Defendant  it  was  contended,  that  as  the  note  had  been  taken  out  of  Horsman's 
possession,  and  again  placed  in  his  hands  so  long  after  it  bore  date,  and  with  an 
intimation  not  to  negotiate  it,  it  was  taken  under  such  circumstances  of  suspicion  as 
ought  to  have  induced  him  to  make  some  inquiry  concerning  it ;  and  it  was  compared 
to  a  bill  of  exchange  negotiated  after  it  has  become  due,  in  which  case  the  holder 
must  stand  upon  the  title  of  the  person  from  whom  he  receives  it.  On  the  part  of 
the  Plaintiff  it  was  insisted,  that  there  was  no  analogy  between  a  bill  payable  on  a 
day  certain  and  this  note,  which  being  made  payable  on  demand,  with  lawful  interest, 
was  intended  as  a  permanent  security  ;  that  the  intimation  given  by  Hunt  to  Horsman 
not  to  negotiate  the  note,  as  he  might  want  it  when  he  settled  accounts  with  Eden,  so 
far  from  being  a  circumstance  to  raise  suspicion,  amounted  to  saying  that  an  open 
account  existed  between  Hunt  and  Eden,  and  that  the  note  had  not  been  paid  ;  that 
E'len  ought,  under  these  circumstances,  to  suffer  for  his  own  neglect  in  not  getting 
the  note  back  when  he  settled  accounts  with  Hunt.  The  jury  found  a  verdict  for  the 
Defendant. 

Le  Blanc  Serjt.  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  part  of  the 
Plaintiff,  and  contended,  on  the  grounds  above  stated,  that  the  verdict  was  contrary 
to  law  and  evidence. 

Eyre  Ch.  J.  It  is  clear  that  this  note  was  not  regularly  negotiated  from  Hunt 
to  Horsman,  so  as  to  give  the  latter  an  absolute  property  in  it,  but  only  so  as  to  give 
him  a  security  to  the  amount  of  the  balance  due  from  the  former.  Suppose  this  to 
have  been  the  case  of  a  bond  :  it  would  have  been  in  the  nature  of  a  pledge,  and 
good  for  nothing  after  the  debt  had  been  satisfied.  The  question  then  is,  whether 
there  be  any  difference  between  a  bond  and  a  note  circumstanced  like  the  present, 
which  has  been  placed  [400]  in  the  hands  of  a  creditor  as  a  mere  security  for  his  debt, 
except  that  the  latter  may  be  put  in  suit  in  the  name  of  the  holder,  but  the  former 
must  be  sued  in  the  name  of  the  principal  I  When  the  note  was  put  into  the  hands 
of  Horsman,  he  was  told  that  he  must  not  consider  it  as  his  own,  for  that  Hunt  might 
want  it  when  he  settled  accounts  with  the  Defendant.  I  agree  with  my  Brother 
Le  Blanc,  that  this  circumstance  did  not  import  that  the  note  had  been  paid  at  that 
time,  but  it  is  decisive  to  shew  that  it  was  not  negotiated  to  Horsman,  but  only 
deposited  with  him  as  a  pledge  ;  the  consequence  of  which  is,  that  it  must  remain  in 
his  hands  subject  to  the  same  equity  as  if  it  were  in  the  hands  of  the  original  payee. 
However,  as  I  understand  that  the  verdict  did  not  pass  to  the  entire  satisfaction  of 
the  learned  Judge  who  tried  the  cause,  there  can  be  no  objection  to  our  granting  a 
rule  to  shew  cause. 

BuLLER  J.  There  are  many  situations  in  which  one  man  is  bound  to  stand  in 
the  place  of  another ;  and  this  seems  to  me  to  be  one  of  the  clearest  cases  that  ever 
came  before  the  Court.  Here  is  direct  evidence  that  Hunt  tuld  Horsman  that  he 
must  not  negotiate  the  note,  as  he  should  want  it  when  he  settled  accounts  with  the 
Defendant.  Did  not  that  amount  to  saying,  "The  Defendant  has  a  charge  and  lien 
on  the  note  :  you  must  not  consider  it  as  cash,  but  must  stand  in  my  situation."  It  is 
impossible  to  understand  the  words  in  any  other  way. 

RooKE  J.     Though  the  verdict  was  not  altogether  agreeable  to  my  directions  to 
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the  Jury,  I  cannot  say  that  I  was  dissatisfied  with  it.  The  case  was  not  considered, 
at  the  trial,  in  the  light  in  which  it  has  been  viewed  by  my  Lord  and  my  Brother 
Buller  ;  but  I  entirely  concur  in  their  opinion. 

Le  Blanc  finding  the  opinion  of  the  Court  against  him,  declined  taking  a  rule  to 
shew  cause. 

HoLCROFT  V.  Heel.     April  22d,  1799. 

[Commented  on,  Campbell  v.  Wilson,  1803,  3  East,  298.] 

If  the  grantee  of  a  market  under  letters  patent  from  the  crown,  suffer  another  to  erect 
a  market  in  his  neighbourhood  and  use  it  for  the  space  of  twenty-three  3'ears 
without  interruption,  he  is  by  such  user  barred  of  his  action  on  the  case  for  dis- 
turbance of  his  market.  The  crown  is  not.  Quaere.  Whether  if  no  specific  toll  be 
granted  in  the  letters  patent,  the  grantee  be  entitled  to  any  toll,  and  whether  in 
such  case  he  can  support  any  action  for  an  injury  to  his  market  (n)? 

Action  on  the  case  ;  For  that  whereas  the  Plaintiff,  on  the  1st  day  of  March  1798 
and  before,  was  and  from  thence  hitherto  hath  been  and  still  is  lawfully  jiossessed  of 
a  certain  close,  [401]  called  Maiket  Close  in  Northcott,  otherwise  Southall,  in  the 
county  of  Middlesex,  and  of  a  market  holden,  and  to  be  holden  there,  in  or  upon 
every  Wednesday,  for  the  buying  and  selling  of  horses  and  all  other  kinds  of  cattle, 
together  with  toll,  stallage  and  other  commodities,  to  such  like  market  appertaining; 
whereby  great  gains,  profit  and  advantages,  during  all  the  lime  aforesaid,  until  the 
committing  of  the  grievance  hereafter  next  mentioned,  accrued  to  and  were  received 
by  the  said  Plaintiff',  to  wit,  at,  &c.,  yet  the  Defendant  well  knowing  the  premises, 
but  contiiviiig  and  fraudulently  intending  craftily  and  subtilly  to  deceive  and  defraud 
the  said  Plaintiff,  and  to  deprive  the  said  Plaintiff  of  the  profits  emoluments  and 
advantages  which  he  might  and  ought  to  have  had  and  enjoyed  from  his  said  market, 
whilst  the  said  Plaintiff  was  so  possessed  of  his  said  market,  to  wit,  on  Wedne.'day 
the  7th  day  of  March  1798,  and  on  divers  other  Wednesdays  between  that  day  and 
the  day  of  suing  out  the  original  writ  of  the  said  Plaintiff,  being  days  on  which  the 
said  market  of  the  said  Plaintiff  ought  to  be  held  and  was  held,  at  &c.  wrongfully 
and  injuriously  and  without  any  legal  warrant  or  authority  whatsoever,  at  Hayes,  in 
the  said  county  of  Middlesex,  near  to  Northcott,  otherwise  Southall  aforesaid,  and 
within  three  miles  of  the  said  place  where  the  said  market  of  the  said  Plaintiff  was 
so  held  and  ought  to  be  held  as  aforesaid,  levied  and  erected  and  caused  to  be  levied 
and  erected  a  certain  other  market  for  the  buying  and  selling  of  cattle,  and  then  and 
there  wrongfully  and  injuriously,  and  without  any  legal  warrant  or  authority  whatso- 
ever, held  and  kept  the  said  last-mentioned  market,  whereby  divers  great  quantities 
of  cattle  were  then  and  there  brought  to,  and  bought  and  sold  at,  the  said  market  so 
levied,  erected,  held  and  kept  as  last  aforesaid ;  which  otherwise  on  those  days  to  the 
aforesaid  market  of  the  said  Plaintiff  would  have  been  brought  to  be  there  sold,  and 
divers  butchers  and  other  persons  were  induced  to  resort  to  the  said  market  so  levied 
erected  held  and  kept  at  Hayes,  as  last  aforesaid,  and  there  to  buy  cattle  who  would 
otherwise  have  resorted  to  the  said  market  of  the  said  Plaintiff  at  Northcott,  other- 
wise Southall  aforesaid,  and  there  bought  cattle,  to  the  great  damage  of  the  said 
Plaintiff,  and  to  the  great  nuisance  and  detrimetit  of  the  said  maiket  of  the  said 
PlaiiitifF,  by  reason  whereof  the  said  Plaintiff  was  greatly  annoyed  and  disturbed 
in  the  exercise  and  enjoyment  of  his  said  market,  and  lost,  and  was  deprived  of 
divers  great  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  1001.  which  [402]  otherwise  would  have  accrued  to  him,  and  he 
would  have  had  and  received  from  the  toll,  stallage  and  other  commodities  to  his 
market  appertaining  and  belonging ;  to  wit,  at,  &c. 

There  were  nine  other  counts  stating  the  market  at  Southall,  and  the  injury  thereto 
in  different  ways. 

Plea.     Not  Guilty. 

At  the  trial  before  Eyre  Ch.  J.  at  the  Westminster  sittings,  after  last  Hilary  term, 

(a)  And  see  Lowden  v.  Hierons,  Holt  Ni.  Pri.  647.  Campbell  v.  Wilson,  3  East,  294. 
Bailiffs  of  Tewkesbury  v.  Distm,  6  East,  438,  456.  Dawson  v.  D.  of  Norfolk,  1  Price,  246, 
Leveft  V.  JVilson,  3  Bing.  115, 
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it  was  proved,  that  the  Plaintiff  was  lessee  of  this  market  at  Southall,  the  title  to 
which  was  founded  on  letters  patent  of  the  10  W.  3,  which,  after  reciting  an  inquisi- 
tion by  writ  of  ad  quod  damnum,  proceeded  thus  :  Dedimus  et  concessimus  ac  per 
presentes  pro  nobis  hferedibus  et  successoribus  nostris,  damns  et  concedimus  praefato 
F.  M.  et  hseredibns  suis,  liberam  et  licitam  potestatem  licentiam  et  authoritatem  quod 
ipse  et  ha3redes  sui  habeant  teneant  &c.  unum  mercatura  in  vel  super  quemlibet  diem 
Mercurii  in  perpetuum,  ac  etiam  duas  ferias  sive  mundinas  annuatim,  &c.  vmk  cum 
curia  pedis  pulverizati  ac  omnibus  libertatibus  liberis  consuetudinibus  potestatibus 
custumagiis  theoloniis  stallagiis  piccagiis  et  aliis  commoditatibus  ad  hujusmodi  mer- 
catum  ferias  sive  nundinas  et  curiam  pedis  pulverizati  pertiiientibus  seu  spectantibus ; 
that  the  Defendant  was  les.see  of  certain  penns  erected  in  the  year  177.5  at  Hayes, 
within  two  miles  of  Southall,  in  consequence  of  a  quarrel  between  the  salesmen  and 
the  proprietor  of  Southall  market ;  and  that  cattle  had  been  sold  in  those  penns  on 
every  Wednesday  since  that  time.  Two  objections  were  taken  to  the  Plaintiffs 
recovery  ;  1st,  That  as  no  specific  toll  was  mentioned  in  the  letters  patent,  the  Plaintiff 
was  entitled  to  no  toll,  and  therefore  had  sustained  no  injury  ;  2dly,  that  after  an 
undisturbed  possession  of  this  market  at  Hayes,  by  the  Defendant  for  twenty-three 
years,  the  present  action  could  not  be  maintained.  The  Lord  Chief  Justice  non- 
suited the  Plaintiff,  giving  him  leave  to  move  to  set  that  nonsuit  aside,  and  if  the 
Court  should  think  he  ought  to  have  recovered,  then  a  verdict  to  be  entered  for  him 
with  Is.  damages. 

Accordingly,  Le  Blanc  Serjt.  early  in  this  term  moved  for  a  rule  nisi  for  that 
purpose,  and  urged,  1st,  that  it  was  not  necessar)'  in  a  grant  of  toll  to  specify  the 
particular  sums  to  be  paid.  Palm.  86  (a)'  ;  that  by  the  words  of  the  letters  patent  such 
toll  [403]  having  been  granted  as  was  usually  taken  at  markets  of  this  kind,  the 
Plaintiff  was  entitled  to  take  reasonable  toll,  and  that  if  he  exacted  unreasonable  toll 
be  did  it  at  the  peril  of  forfeiting  his  market  (o)^.  2(ily,  Supposing  the  Plaintiff  not 
entitled  to  toll,  yet  that  as  he  had  an  undoubted  right  to  the  market  at  Southall,  the 
levying  another  market  within  two  miles  interfered  with  that  right,  and  was  an 
injury  for  which  an  action  might  be  maintained,  as  in  the  case  of  a  commoner  who 
may  maintain  an  action  for  injury  to  his  common,  though  he  have  no  cattle  to  put 
in  (b).  3dly,  That  the  only  ground  on  which  the  Defendant's  possession  of  the  market 
for  more  than  twenty  years  could  defeat  the  Plaintiff's  right  of  action,  was  the  pre- 
sumption which  it  afforded  of  a  grant ;  but  that  all  such  presumption  had  been 
rebutted  in  this  case  by  the  proof  which  was  given  at  the  trial  of  the  commencement 
of  the  Defendant's  market. 

The  Court  inclined  against  the  Plaintiff's  application,  but  granted  a  rule  to  shew 
cause. 

On  this  day  the  case  was  to  have  been  argued  by  Le  Blanc  and  Shepherd  Serjts. 
for  the  Plaintiff;  and  Cockell,  Runnington,  and  Sellon,  Serjts.  for  the  Defendant. 

But  Eyre  Ch.  J.  intimating  a  decided  opinion,  that  the  undisturbed  possession  of 
the  market  by  the  Defendant  for  twenty-three  years  was  a  clear  bar  to  the  Plaintiff's 
right  of  action,  the  counsel  for  the  Plaintiff  declined  arguing  the  case. 

Per  Curiam.     Rule  discharged  (c). 

{ay  This  was  the  opinion  of  three  Justices  (see  also  the  Register,  p.  103) ;  but 
Montague  C.J.  held  the  contrary,  and  in  Palm.  79  said  that  it  was  agreed  by  Popham 
in  Heedie's  case  (see  Heddy  v.  IFheelhowse,  Cro.  Eliz.  5.58  and  591)  that,  the  King  ought 
to  determine  the  quantum  of  toll.  Moore,  474,  S.  C.  In  Osbusion  v.  James  and  others, 
2  Lutw.  1377,  wheie  the  same  words  were  used  in  the  grant  as  in  the  present  case, 
the  same  objection  was  taken,  but  judgment  was  given  on  another  point.  A  grant  of 
such  toll  to  be  taken  at  two  bridges,  as  is  used  to  be  taken,  ibi  et  alibi  infra  regnnm 
Angliaj  was  held  uncertain  &  void  in  Lightfoot  v.  Lenei,  Cro.  Jac.  421. 

(fl)2  Contra  Com.  Dig.  tit.  Market  (t) ;  only  the  Toll  is  forfeited. 

(b)  Vid.  Wells  V.  IVatling,  2  Bl.  1233. 

(c)  In  Campbell  v.  Wilson,  3  East,  298  Le  Blanc  J.  said  that  the  ground  on  which 
this  case  went  off,  was  that  on  a  new  trial  the  Judge  would  direct  the  jury  to  presume 
a  grant  after  20  years  undisturbed  possession. 
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[404]     Bush  v.  Steinman.    Idem  et  Ux.  v.  Eundem.    April  22d,  1799. 

[Overruled,  Eeedie  v.  London  and  North  Western  Railway,  1849,  4  Ex.  256. 
Referred  to,  Barkm-  v.  Herbert,  [1911]  2  K.  B.  639.] 

A.  having  a  house  by  the  road  side,  contracted  with  B.  to  repair  it  for  a  stipulated 
sum  ;  B.  contracted  with  C.  to  do  the  work  ;  and  C.  with  D.  to  furnish  the  materials. 
The  servant  of  D.  brought  a  quantity  of  lime  to  the  house  and  placed  it  in  the  road, 
by  which  the  PlaiiitifT's  carriage  was  overturned.  Held  that  A.  was  answerable  for 
the  damage  sustained  (a). 

These  were  two  actions  on  the  case  against  the  Defendant  for  causing  a  quantity 
of  lime  to  be  placed  on  the  high  road,  by  means  of  which  the  Plaintiff  and  his  wife 
were  overturned  and  much  hurt,  and  the  chaise  in  which  they  then  were  was  consider- 
ably damaged.     Pleas.     Not  guilty. 

The  two  actions  came  on  together  to  be  tried  before  Eyre  Ch.  J.  at  the  Guildhall 
Sittings  after  last  Hilary  term,  when  the  following  circumstances  appeared  in  evidence. 
The  Defendant  having  purchased  a  house  by  the  road  side,  (but  which  he  had  never 
occupied,)  contracted  with  a  surveyor  to  put  it  in  repair  for  a  stipulated  sum  ;  a 
carpenter  having  a  contract  under  the  surveyor  to  do  the  whole  business,  employed  a 
bricklayer  under  him,  and  he  again  contracted  for  a  quantity  of  lime  with  a  lime-burner, 
by  whose  servant  the  lime  in  question  was  laid  in  the  road.  The  Lord  Chief  Justice 
was  of  opinion  that  the  Defendant  was  not  answerable  for  the  injury  sustained  by  the 
Plaintiff  under  the  above  circumstances;  but  in  order  to  save  expence,  a  verdict  was 
taken  for  the  Plaintiff  for  121.  r2s.  with  liberty  to  the  Defendant  to  move  to  have  a 
nonsuit  entered. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtained  on  a  former  day, 

Coekell  and  Shepherd  Serjts.  now  shewed  cause.  The  question  is  not  whether  this 
action  might  not  have  been  brought  against  some  other  person,  but  whether  it  cannot 
be  maintained  against  the  present  defendant.  It  is  sufficiently  established  that  masters 
are  civilly  answerable  for  the  neglect  of  their  servants,  though  absent  at  the  time  of  the 
injury  committed.  Hern  v.  Nkholls,  1  Salk.  289.  Jones  v.  Hart,  2  Salk.  441.  So  it  is 
with  carriers  and  owners  of  ships.  The  house  in  this  case  was  undergoing  repair  for  the 
Defendant,  and  the  act  which  caused  the  injury  complained  of,  was  an  act  done  for  his 
benefit,  and  in  consequence  of  his  having  authorised  others  to  work  for  him.  Though 
the  person  by  whose  neglect  the  accident  happened  was  the  immediate  servant  of 
another,  yet  for  the  benefit  of  the  public  he  must  be  considered  as  the  servant  of  [405] 
this  Defendant.  The  maxim  in  law  is  respondeat  superior;  and  accordingly  Lord 
Kenyon  in  a  case  strongly  analogous  to  the  present,  said,  "  In  all  these  cases  I  have 
ever  understood  that  the  action  must  either  be  brought  against  the  hand  committing 
the  injury  or  against  the  owner  for  whom  the  act  was  done."  Stone  and  another  v. 
Carliiright,  6  Term  Rep.  411.  If  this  Defendant  be  not  liable,  the  Plaintiff  may  be 
obliged  to  sue  all  the  parties  who  have  subcontracts  in  this  case,  before  he  can  obtain 
any  redress  for  the  itijury  he  has  sustained. 

Le  Blanc  and  Marshall  Serjts.  contri.  The  Plaintiff  contends,  first,  that  a  person 
is  liable  for  the  consequences  of  every  act  done  for  bis  benefit,  at  least  if  the  act  take 
place  on  his  own  premises  :  secondly,  that  he  is  answerable  for  any  injuries  committed 
by  those  whom  he  employs,  if  the  injuries  happen  in  the  course  of  carrying  into 
execution  the  commission  with  which  they  are  charged.  First,  it  is  clear  that  the 
cause  of  action  did  not  in  this  case  arise  on  the  Defendant's  premises,  the  complaint 
being,  that  a  quantity  of  lime  which  should  have  been  placed  there,  was  actually  laid 
in  the  highroad  :  that  being  the  case,  there  is  no  authority  to  shew  that  the  Defendant 
is  liable,  merely  because  the  act  from  which  the  injury  arose  was  done  for  his  benefit. 
If  that  general  proposition  were  true,  it  might  be  contended,  that  the  Defendant  must 
have  answered  for  any  accident  which  might  have  happened  during  the  preparation 
of  the  lime  in  the  lime-burner's  yard.     Secondly,  The  liability  of   the  principal  to 

(a)  And  see  Turner  v.  Hawkins,  post,  475.  IVeyland  v.  Elkins,  Holt,  Ni.  Pri.  227- 
Mattheius  v.  IV.  L.  JV.  Company,  3  Carapb.  403.  Nicholson  v.  Mouncey,  15  East,  384- 
Flmon  V.  Adam,  2  Taunt.  314.  L'sUe  v.  Pounds,  4  Taunt.  649.  Harris  v.  Baken 
4  M.  &  S.  27.     Attorney  Gen.  v.  Case,  3  Price,  302,  308.     Hall  v.  Smith,  2  Bing.  156. 
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answer  for  his  agents,  is  founded  in  the  supeiintendence  and  control  which  be  is 
supposed  to  have  over  them.  1  Black.  Com.  431.  In  the  civil  law  that  liability  was 
confined  to  the  person  standing  in  the  relation  of  paterfamilias  to  the  person  doing 
the  injury.  Inst.  lib.  4,  tit.  5,  §  1.  Dig.  lib.  9,  tit.  3.  And  though  in  our  law  it 
has  been  extended  to  cases  where  the  agent  is  not  a  mere  domestic,  yet  the  principle 
continues  the  same.  Now  clearly  it  was  not  in  the  power  of  this  Defendant  to  control 
the  agent  by  whom  the  injury  to  this  Plaintiff  was  effected.  He  was  not  employed 
by  the  Defendant  but  by  the  lime-burner  :  nor  was  it  in  the  Defendant's  power  to 
prevent  him,  or  any  one  of  the  intermediate  subcontracting  parties,  from  executing 
the  respective  parts  of  that  business  which  each  had  undertaken  to  perform.  The 
Defendant's  interference  would  have  amounted  to  a  breach  of  his  own  contract  with 
the  surveyor,  by  which  the  latter  was  empowered  to  employ  such  persons  as  he  might 
[406]  think  proper.  So  little  connection  was  there  between  the  Defendant  and  the 
various  persons  employed  in  the  work  that  he  could  have  maintained  no  action  against 
any  one  of  them  for  having  ill  performed  his  part,  but  must  have  resorted  to  the 
surveyor  with  whom  his  contract  was  made.  With  respect  to  Stme  v.  Carhoright,  the 
owner  of  the  mine  was  there  said  to  be  answerable  for  the  negligence  of  the  persons 
employed  by  the  steward,  but  it  is  to  be  observed,  that  he  was  also  answerable  to 
them  for  their  wages.  In  Lane  v.  Sir  Robert  Cotton,  12  Mod.  488,  9.  Holt  Ch.  J. 
said,  that  "the  reason  why  a  principal  shall  answer  for  his  deputy  is,  because  as  he,  as 
principal,  has  power  to  put  him  in,  so  he  has  power  to  put  him  out  without  shewing 
any  cause."  So  in  Michael  v.  Alestree,  2  Lev.  172,  it  was  held  that  an  action  might 
be  maintained  against  a  master  for  damage  done  by  his  servant  to  the  Plaintiff,  in 
exercising  his  horses  in  an  improper  place,  though  he  was  absent,  because  it  should 
be  intended  that  the  master  sent  the  servant  to  exercise  the  horses  there.  But  if  a 
servant  who  is  ordered  to  do  a  lawful  act  exceed  his  authority,  and  thereby  commit 
an  injurv,  the  master  is  not  liable.  Kingston  v.  Booth,  Skin.  228.  Middleton  v.  Fowler 
1  Salk.  282. 

Eyre  Ch.  J.  At  the  trial  I  entertained  great  doubts  with  respect  to  the  Defen 
dant's  liability  in  this  action.  He  appeared  to  be  so  far  removed  from  the  immediate 
author  of  the  nuisance,  and  so  far  removed  even  from  the  person  connected  with  the 
immediate  author  in  the  relation  of  master,  that  to  allow  him  to  be  charged  for  the 
injury  sustained  by  the  Plaintiff  seemed  to  render  a  circuity  of  action  necessary. 
Upon  the  Plaintifi's  recovery,  the  Defendant  would  be  entitled  to  an  action  against 
the  surveyor,  the  surveyor  and  each  of  the  subcontracting  parties  in  succession  to 
actions  against  the  persons  with  whom  they  immediately  contracted,  and  last  of  all 
the  lime-burner  would  be  entitled  to  the  common  action  against  his  own  servant.  I 
hesitated  therefore  in  carrying  the  responsibility  beyond  the  immediate  master  of  the 
person  who  committed  the  injury,  and  I  retained  my  doubts  upon  the  subject,  till  I 
had  heard  the  argument  on  the  part  of  the  Plaintiff,  and  had  an  opportunity  of 
conferring  with  my  Brothers.  They,  including  Mr.  Justice  Buller,  are  satisfied  that 
the  action  will  lie,  and  upon  reflection,  I  am  disposed  to  concur  with  them  :  though  I 
am  ready  to  confess  that  I  find  great  difficulty  in  stating  with  accuracy  the  grounds 
on  which  it  is  to  be  supported.  The  relation  between  master  and  [407]  servant  as 
commonly  exemplified  in  actions  brought  against  the  master  is  not  sutficient :  and  the 
general  proposition  that  a  person  shall  be  answerable  for  any  injury  which  arises  in 
carrying  into  execution  that  which  he  has  employed  another  to  do,  seems  to  be  too 
large  and  loose.  The  principle  of  Stone  v.  Cartimight,  with  the  decision  of  which  I 
am  well  satisfied,  is  certainly  applicable  to  this  case  :  but  that  of  Liitledale  v.  Lord 
Lonsdale  (a)  comes  much  nearer.  Lord  Lonsdale's  colliery  was  worked  in  such  a 
manner  by  his  agents  and  servants  (or  possibly  by  his  contractors,  for  that  would 
have  made  no  difference)  that  an  injury  was  done  to  the  Plaintiff's  house,  and  his 
Lordship  was  held  responsible.  Why?  Because  the  injury  was  done  in  the  course  of 
his  working  the  colliery:  whether  he  worked  it  by  agents,  by  servants,  or  by  con 
tractors,  still  it  was  his  work  :  and  though  another  person  might  have  contracted  with 
him  for  the  management  of  the  whole  concern  without  his  interference,  yet  the  work 
being  carried  on  for  his  benefit,  and  on  his  property,  all  the  parsons  employed  must 
have  been  considered  as  his  agents  and  servants  notwithstanding  any  such  arrange- 
ment ;  and  he  must  have  been  responsible  to  all  the  world,  on  the  principle  of  sic 

(a)  2  H.  Bl.  267,  299.     The  facts  of  that  case  are  to  be  collected  from  the  pleadings. 
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utere  Uio  ut  aliemini  iioii  ln'ilas.  Lord  Lonsdale  havini;  empowered  the  contractor  to 
appoint  such  persons  under  hira  as  he  should  think  fit,  the  persons  ap|)ointed  would 
in  contemplation  of  law  have  been  the  agents  and  servants  of  Lord  l^onsdale.  Nor 
can  I  think  that  it  would  have  made  any  difTcrence,  if  the  injur}'  complained  of  had 
arisen  from  his  Lordship's  coals  having  been  placed  by  the  workmen,  on  the  premises 
of  Mr.  Littledale,  since  it  would  have  been  imjiossible  to  distinguish  such  an  act  from 
the  general  course  of  business  in  which  they  were  engaged,  the  whole  of  which 
business  was  carried  on  either  by  the  express  direction  of  Lord  Lonsdale,  or  under  a 
presumed  authority  from  him.  The  principle  of  this  case  therefore,  seems  to  afford  a. 
ground  which  may  be  satisfactory  for  the  present  action,  though  I  do  not  say  that  it 
is  exactly  in  point.  According  to  the  doctrine  cited  from  Blackstone's  Commentaries 
if  0!)e  of  a  family  "layeth  or  casteth  "  any  thing  out  of  the  house  which  constitutes 
a  nuisance  the  owner  is  chargeable.  Suppose  then  that  the  owner  of  a  house,  with  a 
view  to  rebuild  or  repair,  employ  his  own  servants  to  erect  a  hord  in  the  street 
(which  being  for  the  benefit  of  the  public  they  may  lawfully  do)  and  they  carry  it 
out  so  far  as  to  encroach  [408]  unreasonaltly  on  the  highway,  it  is  clear  that  the 
owner  would  be  guilty  of  a  nuisance:  and  I  apprehend  there  can  be  but  little  doubt 
that  ho  would  be  equally  guilty  if  he  had  contracted  with  a  person  to  do  it  for  a 
certain  sura  of  money,  instead  of  employing  his  own  servants  for  the  purpose;  for  in 
contemplation  of  law  the  erection  of  the  hord  would  eijually  be  his  act.  If  that  be 
established  we  come  one  step  nearer  to  this  case.  Here  the  Defendant  by  a  contractor, 
and  by  agents  under  him,  was  repairing  his  house  :  the  repairs  were  done  at  his 
expenee,  and  the  repairing  was  his  act.  If  then  the  injury  complained  of  by  the 
Plaintiff  was  committed  in  the  course  of  making  those  repairs,  I  am  unable  to  dis- 
tinguish the  case  from  that  of  erecting  the  hord,  or  from  Littledale  v.  Lord  Lonsdale, 
unless  indeed  a  distinction  could  be  maintained  (which  however  I  do  not  think 
possible)  on  the  ground  of  the  lime  not  having  been  delivered  on  the  Defendant's 
premises,  but  only  at  a  place  close  to  them,  with  a  view  to  being  carried  on  to  the 
premises  and  consumed  there.  My  Brother  Buller  recollects  a  case  which  he  would 
have  stated  more  particularly,  had  be  been  able  to  attend.  It  was  this  :  a  master 
having  employed  his  servant  to  do  some  act,  the  servant  out  of  idleness  employed 
anothei'  to  do  it,  and  that  person  in  carrying  into  execution  the  orders  which  had 
been  given  to  the  servant  committed  an  injury  to  the  Plaintiff,  for  which  the  master 
was  held  liable.  The  responsibility  was  thrown  on  the  principal  from  whom  the 
authority  originally  moved.  This  deteiminalion  is  certainly  highly  convenient,  and 
beneficial  to  the  public.  Where  a  civil  injury  of  the  kind  now  complained  of  has 
been  sustained  the  remedy  ought  to  be  obvious,  and  the  person  injured  should  have 
only  to  discover  the  owner  of  the  house  which  was  the  occasion  of  the  mischief ;  not 
be  compelled  to  enter  into  the  concerns  between  that  owner  and  other  persons,  the 
inconvenience  of  which  would  be  more  heavily  felt  than  any  which  can  arise  from  a 
circuity  of  action.  Upon  the  whole  case  therefore,  though  I  still  feel  difficulty  in 
stating  the  precise  principle  on  which  the  action  is  founded,  I  am  satisfied  with  the 
opinion  of  my  Brothers. 

Heath  J.  I  found  my  opinion  on  this  single  point,  viz.  That  all  the  subcon 
tracting  parties  were  in  the  employ  of  the  Defendant.  It  has  been  strongly  argued 
that  the  Defendant  is  not  liable,  because  his  liability  can  be  founded  in  nothing  but 
the  mere  relation  of  master  and  servant ;  but  no  authority  has  been  cited  to  suppoit 
that  proposition.  Whatever  may  be  the  doctrine  [409]  of  the  civil  law,  it  is  perfectly 
clear  that  our  law  carries  such  liability  much  further.  Thus  a  factor  is  not  a  servant: 
but  being  employed  and  trusted  by  the  raeichant,  the  latter  according  to  the  case  in 
Salkeld  is  responsihle  for  his  acts.  There  are  besides  this  other  cases.  As  where  a 
person  hires  a  coach  upon  a  job,  and  a  job-coachraan  is  sent  with  it,  the  person  who 
hires  the  coach  is  liable  for  any  mischief  done  by  the  coachman  while  in  his  employ, 
though  he  is  not  his  servant.  We  all  remember  an  action  for  defamation  brought 
against  Tattersall  who  was  the  ])roprictor  of  a  newspaper,  with  sixteen  others :  the 
libel  was  inserted  by  the  persons  whom  the  proprietors  had  employed  by  contract  to 
collect  news,  and  compose  the  paper,  yet  the  Defendant  was  held  liable.  Now  this  is 
a  strong  case  to  shew  that  it  makes  no  difference  whether  the  persons  employed  by 
the  Defendant,  were  employed  on  a  quantum  meruit,  or  were  to  be  paid  a  stipulated 
sum.  Ill  I{os''Vjell  v.  Prior,  Silk.  460,  an  action  for  the  continuance  of  a  nuisance  was 
held  to  lie  against  the  Defendant  though  be  bad  underlet  the  building  which  was  tbQ 
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subject  of  it,  and  though  the  Plaintiff  had  recovered  against  him  in  a  former  action 
for  the  erection  of  the  nuisance;  for  the  Court  said  "he  affirmed  the  continuance  by 
his  demise,  and  received  rent  as  a  consideration  for  it."  That  case  is  analogous  to 
the  present;  the  ground  of  the  decision  having  been,  that  the  Defendant  was  benefited 
by  the  nuisance  complained  of.  It  is  not  possible  to  conceive  a  case  in  which  more 
mischief  might  arise  than  in  the  present,  if  the  various  subcontracts  should  be  held 
sufficient  to  defeat  the  Plaintiff  of  his  action.  Probably  he  would  not  be  able  to 
trace  them  all,  since  none  of  the  parties  could  give  him  any  information,  and  conse- 
quently he  might  be  turned  round  every  time  he  came  to  trial. 

RoOKK  J.  I  am  of  the  same  opinion.  He  who  has  work  going  on  for  his  benefit, 
and  on  his  own  premises,  must  be  civilly  answerable  for  the  acts  of  those  whom  he 
employs.  According  to  the  principle  of  the  case  in  2  Lev.  it  shall  be  intended  by  the 
Court,  that  he  has  a  control  over  all  those  persons  who  work  on  his  premises,  and  he 
shall  not  be  allowed  to  discharge  himself  from  that  intendment  of  law  by  any  act  or 
contract  of  his  own.  He  ought  to  reserve  such  control,  and  if  he  deprive  himself  of  it, 
the  law  will  not  permit  him  to  take  advantage  of  that  circumstance  in  order  to  screen 
himself  from  an  action.  The  case  which  has  been  supposed  of  the  lime  having  been 
deposited  at  a  distance  [410]  from  the  Defendant's  house,  and  the  accident  having 
happened  there  does  not  apply  ;  for  here  a  person  acting  under  the  general  employ- 
ment of  the  Defendant  brought  a  quantity  of  lime  to  the  premises,  and  deposited  it 
without  any  objection  being  made  by  any  person  there,  whereas  it  was  the  duty  of 
the  Defendant  to  have  provided  a  person  to  superintend  those  employed  in  his  work. 
The  person  from  whom  the  whole  authority  is  originally  derived,  is  the  person  who 
ought  to  he  answerable,  and  great  inconvenience  would  follow  if  it  were  otherwise. 
There  is  such  a  variety  of  subcontracts  in  this  case,  as  rarely  occurs,  but  this  serves 
only  to  illustrate  more  strongly  the  mischief  which  would  ensue  should  we  depart 
from  the  doctrine  in  Stone  v.  Cariwrighf.  In  that  case,  and  in  Littledale  v.  Lard 
Lonsdale,  the  safest  rule  was  adopted.  The  Plaintifi'  may  bring  his  action  either 
against  the  person  from  whom  the  authority  flows,  and  for  whose  benefit  the  work  is 
carried  on,  or  against  the  person  by  whom  the  injury  was  acually  committed.  If  the 
employer  suffer  by  the  acts  of  those  with  whom  he  has  contracted  he  must  seek  his 
remedy  against  them. 

Rule  discharged. 

GwiLLiM  V.  Thomas  Holbrook.    April  27th,  1799. 

The  condition  of  a  replevin  bond  is  not  satisfied  by  a  prosecution  of  the  suit  in  the 
county  court,  but  the  plaint  if  removed  by  re.  fa.  lo.  into  a  superior  court  must  be 
prosecuted  there  with  effect,  and  a  return  made  if  adjudged  there. 

Debt  on  a  replevin  bond  by  the  assignee  of  the  sheriff  of  Middlesex.  The  declara- 
tion stated  the  Plaintiff's  having  distrained  as  bailiff  of  the  mayor  and  commonalty 
and  citizens  of  the  city  of  London  governors  of  the  house  of  the  poor  commonly  called 
Saint  Bartholomew's  Hospital  near  West-Smithfield  London  of  the  foundation  of  King 
Henry  the  Eighth,  and  proceeding  in  the  usual  way,  set  out  the  bond  and  condition 
which  was  that  R.  Holbrook  should  "appear  at  the  next  county  court  for  the  county 
of  Middlesex  to  be  holden  at  &c.  and  then  and  there  prosecute  his  action  with  effect 
against  the  Plaintiff  for  taking  and  unjustly  detaining  his  cittle  ifec.  and  make  return 
thereof  if  return  thereof  should  be  adjudged  by  law  ;"  it  then  averred,  that  a  plaint 
was  duly  levied  at  the  next  county  court  by  R.  Holbrook,  and  removed  into  this  court 
by  recordari  facias  loquelam ;  that  R.  Holbrook  made  default  and  judgment  was 
given  for  a  return  ;  that  the  bond  was  thereby  forfeited  and  was  in  consequence  duly 
assigned  &c. 

Plea.  Actionem  non,  because  he  says,  that  the  said  R.  Holbrook  did  appear  at 
the  county  court  for  the  said  county  of  Mid-[411]-dlesex  holden  next  after  the  making 
of  the  said  writing  obligatory  as  in  the  said  declaration  is  mentioned,  and  did  then 
and  there  prosecute  his  action  with  effect  against  the  Plaintiff  for  taking  and  unjustly 
detaining  his  said  cattle  goods  and  chattels,  and  continued  to  prosecute  the  same 
with  effect  until  the  record  of  the  said  plaint  in  the  said  declaration  mentioned  was 
duly  had  and  removed  into  the  said  Court  of  our  said  lord  the  King  of  the  bench 
aforesaid   by   virtue  of  the  said  writ  of  our  said  lord  the  King  of  recordari  facias 
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loquelam  in  ibu  said  lieularatiuii  also  moiitioiieLl  lu  wil  at  &c.  And  ihis  &c. 
Wherefore  &c. 

General  demurrer,  and  joinder. 

Le  Blanc  Serjt.  in  support  of  the  demurrer,  contended  that  by  the  condition  of  the 
bond  K.  Ilolbrook  was  not  merely  bound  lo  prosecute  his  suit  with  effect  in  the 
county  court,  but  to  follow  it  into  the  court  above,  and,  to  make  a  return,  wherever 
such  return  should  be  lej^ally  adjudged  :  he  t'llnd.tnon.  Fortes.  209,  Nichols  v.  Newman, 
Fortes.  361,  and  Vimghan  v.  Nurris,  Cas.  temp.  Hardw.  137. 

Shepherd  Serjt.  who  was  to  have  argued  on  the  other  side,  admitted  that  the 
present  case  could  not  be  distinguised  from  those  cited  ; 

And  the  Court  were  of  the  same  opinion. 

Judgment  for  the  Plaintiff  (o)*. 


Tippet  and  Others  v.  May  and  Two  Others.     April  30th,  1799. 

Assumpsit  against  three  :  two  pleaded  a  debt  of  record  by  way  of  set  off  :  the  Plaintiff 
replied  nul  tiel  record,  and  gave  a  day  to  the  two  Defendants,  but  entered  no 
suggestion  respecting  the  third  ;  held  on  demurrer  that  the  action  being  discon- 
tiimed,  judgment  must  be  given  against  tlie  Plaintiff,  even  though  the  Defendants' 
plea  were  bad  (n)^. 

Declaration  in  assumpsit  against  three.  Two  of  the  Defendants  pleaded  a  debt  of 
record  by  way  of  setoff,  without  taking  any  notice  of  the  third.  The  Plaintiffs 
replied  nul  tiel  record,  and  gave  a  day  lo  produce  the  record  to  the  two  Defendants 
who  pleaded,  but  entered  no  suggestion  on  the  roll  respecting  the  third. 

To  this  there  was  a  general  demurrer,  and  joinder. 

Marshall  Serjt.  in  support  of  the  demurrer.  The  ground  of  this  demurrer  is,  that 
as  two  of  the  three  Defendants  have  pleaded,  and  the  Plaintiffs  have  given  them  a  day 
to  produce  the  record,  without  suggesting  any  thing  with  respect  to  the  third,  the 
action  is  discontinued  as  to  him,  and  that  a  discontinuance  as  to  one  [412]  Defendant 
is  a  discontinuance  as  to  all.  It  is  a  settled  rule  of  law  that  a  suit  must  be  continued 
from  its  commencement  to  its  conclusion  without  any  chasm  ;  and  that  any  chasm  is 
a  discontiiuiance.  In  Gilb.  Hist.  C.  P.  150,  158,  it  is  said  that  if  a  Defendant  pleads 
to  part  and  says  nothing  to  the  other  part,  and  the  Plaintiff  replies  to  such  plea 
without  taking  judgment  for  the  part  not  answered  to,  it  is  a  discontinuance,  because 
he  does  not  follow  his  entire  demand  in  the  court.  So  if  he  demur  generally,  for  he 
ought  to  have  prayed  judgment  upon  nd  dicil  for  that  part.  1  Roll.  Abr.  fo.  487, 
488.  And  this  ride  applies  not  oidy  to  the  subject-matter  of  the  cause,  but  also  to 
the  parties.  1  Kol.  Abr.  fo.  488.  Com.  Dig.  Pleader  (\V.  3).  Thus  in  Uro.  Abr. 
Discontituiance  do  Process,  pi.  22.  lieplevin  against  three,  avowry  by  one,  and  so  to 
ssue,  and  the  two  others  said  they  came  in  aid  of  the  avowant,  yet  if  the  two  have 
•tot  a  day  given  and  continuance  on  the  roll  from  day  lo  day,  all  is  discontinued  :  and 
pi.  8.  lieplevin  against  three  of  a  taking  in  S.  one  a|)peai'ed  and  avowed  for  himself 
in  B.  and  traversed  the  taking  in  S.  and  made  avowry  to  have  a  return  which  passed 
for  the  Plaintiff,  and  he  prayed  judgment,  and  it  was  determined  that  as  no  proceed- 
ing was  against  the  other  two,  all  was  discontinued,  for  the  proceeding  shall  be  made 
to  continue  agaii'ist  those  who  make  default,  otherwise  it  is  a  discontinuance.  Green  v. 
Charnock  and  another,  Cro.  Eliz.  762,  is  to  the  same  effect.  The  rule  holds  also  where 
a  Plaintiff  makes  default.  Pastan  v.  Lusher,  Yelv.  155.  If  it  be  contended  on  the 
other  side  that  a  plea  of  set-off  by  two  Defendants  in  an  action  against  three  is 
bad,  still  the  Plaintiffs  will  not  be  entitled  to  judgment  on  this  lecord  for  by  the 
discontinuance  the  cause  is  out  of  court. 

Shepheid  Serjt.  contra.  Though  the  question  immediately  in  issue  on  this 
demurrer  be,  whether  the  replication  which  the  Plaintiffs  have  put  in  be  sutiicienl  in 
law  to  answer  the  Defendant's  plea,  still  if  we  can  shew  that  the  plea  itself  is  bad, 
they  cannot  have  judgment.     Indeed  if  we  were  to  amend  our  replication  the  Defen- 

(a)'  Vid.  etiam  Chapman  et  aV  v.  Butcher,  Garth.  248.     Lane  v.  Foulk,  Comb.  228. 
{af  Vide  Everard  v.  Paterson,  6  Taunt.  626.     Winslone  v.  Linn,  1  B.  &  C.  460. 
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(Jaiits  would  be  under  the  same  difficulty.  No  authority  has  been  adduced  to  shew 
that  discontinuance  is  the  subject  of  demurrer  («)>. 

[413]  Eyre  Ch.  J.  There  is  no  rule  in  pleading  more  certain  than  that  if  a 
party  can  trace  back  the  vices  in  the  pleadings  to  the  first  fault  he  has  a  right  to  take 
advantage  of  it  on  demurrer.  But  he  cannot  ask  the  judgment  of  the  Court  unless 
he  appear  on  the  record  to  be  capable  of  demanding  judgment  (a)'K  Now  in  this  case 
the  PlaiiilifTs,  having  replied  to  a  plea  by  two  of  the  Defendants  without  taking  notice 
of  the  third  against  whom  they  declared,  have  made  a  discontinuance  ;  the  cause 
therefore  being  discontinued,  judgment  must  be  given  against  the  Plaintiffs,  for  they 
are  not  in  a  situation  to  take  advantage  of  the  badness  of  the  Defendants'  plea. 

RoOKE  J.  The  PlaintiflFs  not  being  in  court,  cannot  call  upon  the  Court  to  give 
them  judgment. 

Per  Curiam.     Leave  given  to  amend  on  payment  of  costs  (6). 

Griffiths  v.  Eyles.     April  30th,  1799. 

To  debt  for  an  escape  Defendant  pleaded  a  negligent  escape  and  voluntary  return 
since  which  the  prisoner  had  been  safely  kept.  Plaintilf  in  his  replication  admitted 
the  negligent  escape  and  voluntary  return,  but  alleged  that  the  prisoner  had  not 
been  safely  kept  since  that  time,  having  again  escaped,  which  was  a  different  escape 
from  that  mentioned  in  the  plea,  and  the  same  for  which  the  action  was  brought. 
Defendant  in  his  rejoinder  traversed  the  allegation  that  the  prisoner  had  not  been 
safely  kept,  and  then  pleaded  to  the  latter  part  of  the  replication  as  to  a  new  assign- 
ment, a  negligent  escape,  voluntary  return,  and  safe  keeping  since,  in  the  same 
manner  as  in  the  plea.  This  latter  part  of  the  rejoinder  the  Court  refused  to  strike 
out  on  motion,  but  held  it  bad  on  special  demurrer. — A  plea  that,  if  the  prisoner 
escaped  several  times  (without  specifying  them),  he  returned  as  often,  is  bad  (ay. 

This  was  an  action  of  debt  for  an  escape  out  of  execution,  against  the  Defendant 
as  warden   of   the  Fleet.     Pleas.     1st,   [414]   Nil  debet.     2d,  That  the  escape   was 

(a)'  See  Weeks  v.  Peach,  1  Salk.  179,  and  Market  v.  Johnson,  1  Salk.  180,  in  the 
former  of  which  cases  Lord  Ch.  J.  Holt  said  "  if  a  plea  begin  only  as  an  answer  to 
part,  and  is  in  truth  but  an  answer  to  part,  it  is  a  discontinuance  and  the  Plaintiff 
must  not  demur  but  take  his  judgment  for  that  as  by  nil  dicit;  for  if  he  demurs  or 
pleads  over  the  whole  action  is  discontinued."  However,  the  doctrine  in  Cross  v. 
Bilson,  1  Salk.  3,  res.  2,  seems  scarcely  reconcileable  with  those  cases :  there  the 
Defendant  having  discontinued  by  concluding  his  demurrer  to  the  Plaintiff's  replication 
with  a  prayer  quod  narratio  prasdicta  cassetur,  it  was  held  that  the  Plaintirt'  had  his 
election  to  take  judgment,  or  to  join  in  demurrer,  and  that  having  done  the  latter,  the 
Court  might  give  him  judgment  upon  the  whole  record. 

(of  So  "  When  Plaintifl'  makes  replication,  surrejoinder,  &c.  and  thereby  it 
appeareth  that  upon  the  whole  matter,  and  record,  the  Plaintiff  hath  tio  cause  of 
action,  he  shall  never  have  judgment,  although  that  the  bar  or  rejoinder  be  insufficient 
in  matter;  for  the  Court  ought  to  judge  upon  the  whole  record."  Dodor  Bonham's 
case,  8  Co.  120  b.  See  also  in  confirmation  of  this,  Ridgway's  case,  3  Co.  52  b.  and 
Turner's  case,  8  Co.  133  b. 

(b)  Had  the  demurrer  been  of  the  same  term  with  the  record,  it  seems  the  Plaintiff 
would  have  been  entitled  de  jure  to  enter  a  suggestion  after  demurrer  joined.  Thus 
in  JFoodwird  v.  Robinson,  1  Str.  302,  where  the  Defendant  having  pleaded  a  bad  plea 
to  the  1st  count,  and  in  his  2d  plea  pleaded  to  part  only  of  the  other  counts,  the 
Plaintiff  in  his  replication  merely  tendered  issue,  and  the  Defendant  demurred  ;  the 
Court  held  that  though  there  was  a  discontinuance,  yet  the  pleading  being  of  the 
same  term,  the  Plaintiff  might  still  take  judgment  by  nihil  dicit  for  so  much  as  was 
uncovered  by  the  plea.  Accordingly  the  case  was  adjourned,  and  the  Plaintiff'  having 
set  the  matter  right,  had  judgment  on  the  demurrer.  To  the  same  effect  is  Vincent  v. 
Beston,  1  Ld.  Raym.  716.  But  it  is  to  be  observed,  that  in  those  cases  the  Plaintiffs 
were  not  allowed  to  have  judgment  until  the  discontinuances  were  done  away,  although 
the  Defendants  had  committed  the  first  fault  upon  the  record.  Vid.  otiam  Middleton 
V.  Cheseman,  Yelv.  6.5. 

(a)'  Vide  Chambers  v.  Jones,  1 1  East,  406. 
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without  the  kriowleilge  privity  consent  or  permission  of  the  Defendant,  and  aj<ainst 
his  will,  and  that  before  he  knew  of  the  escape,  and  before  the  filing  of  the  bill  the 
prisoner  voluntarily  and  of  his  own  accord  returned  back  into  the  custody  of  the 
Defendant,  and  continually  from  thenceforth  hitherto  hath  been  and  still  is  there  kept 
and  detained  in  execution  at  the  suit  of  the  said  Plaintiff.  This  was  accompanied  by 
an  affidavit  on  the  part  of  the  Defendant  according  to  the  provisions  of  8  &  9  Will.  3, 
c.  27,  s.  6,  that  the  escape  was  without  his  privily.  The  Plaintiff  in  his  replication, 
Ist,  joined  issue  on  nil  debet ;  2dly,  admitting  that  the  escape  was  without  the 
privity  of  the  Defendant  and  that  the  return  to  prison  was  voluntary,  went  on  to 
allege  that  the  prisoner  had  not  from  thenceforth  been  kept  and  detained  in  the 
custody  of  the  Defendant,  but  that  after  he  had  so  returned  into  custody  and  after 
the  Defendant  had  notice  of  the  former  escape,  and  before  the  exhibiting  the  bill,  the 
Defendant  permitted  and  suffered  the  prisoner  to  escape  and  go  at  large  in  manner 
as  the  Plaintiff  had  complained  against  him,  "  which  said  last  mentioned  escape  is 
another  and  dilFerent  escape  than  the  escape  mentioned  in  the  plea  of  the  Defendant 
so  l)y  him  lastly  above  pleaded  in  bar  as  aforesaid,  and  was  and  is  the  very  same 
identical  escape  for  which  the  said  Plaintiff  brought  this  action  and  exhibited  his 
aforesaid  bill,  and  this,"  &c. 

The  Defendant  in  his  rejoinder  having  traversed  the  allegation  that  the  prisoner 
had  not  been  safely  kept  since  his  voluntary  return,  with  a  verification  in  the  usual 
way,  proceeded  :  "And  as  to  the  said  supposed  escape  so  by  the  said  Plaintiff  newly 
assigned  actionem  non,  because  if  any  such  escape  so  newly  assigned  was  made  by 
the  said  prisoner  the  same  was  so  made  by  the  said  prisoner  privately  and  without 
the  knowledge  privity  consent  or  permission  of  the  Defendant  and  agaijist  his  will, 
and  that  afterwards  and  before  the  Defendant  knew  of  such  escape  and  before  the 
filing  the  bill  of  him  the  said  Plaintiff  against  the  said  Defendant  in  this  behalf,  to 
wit,  on  &c.  at  &c.,  the  said  prisoner  voluntarily  and  of  his  own  accord  returned 
back  again  into  the  custody  of  the  said  Defendant,  and  continually  from  thenceforth 
hitherto  hath  been  and  still  is  kept  and  detaineii  in  the  custody  of  the  said  Defendant 
in  execution  at  the  suit  of  the  said  Plaintiff  for  the  debt  ajid  damages  aforesaid  in 
form  aforesaid  recovered  by  the  said  Plaintiff;  which  said  escape  in  this  plea  men- 
tioned, if  any  such  was  made,  is  the  same  escape  [415]  whereof  the  said  Plaintiff  hath 
above  in  his  said  new  assignment  in  this  behalf  alleged  against  him  the  said  Defen- 
dant. And  this  &c.  wheiefore  he  prays  judgment  if  the  said  Plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  in  respect  of  the  premises  so  newly  assigned  against 
him,"  &c. 

Le  Blanc  Serjt.  in  the  last  terra  moved  to  strike  out  the  latter  part  of  the  rejoinder, 
contending  ^that  the  Defendant  had  pleaded  two  rejoinders,  which  he  could  not  do 
even  with  the  leave  of  the  Court,  much  less  without  it:  and  that  it  was  like  the  case 
of  a  Defendant  pleading  two  pleas  without  the  leave  of  the  Court,  where  the  Plaintiff 
may  apply  to  the  Court  to  strike  out  one  of  them  (o). 

Shepherd  Serjt.  opposed  the  application  in  the  first  instance,  and  urged  that  as 
the  replication  was  in  the  nature  of  a  new  assignment,  the  Defendant  was  obliged  to 
put  in  this  sort  of  rejoinder  in  order  to  meet  the  allegation  of  a  voluntary  escape  in 
the  latter  part  of  the  replication. 

Eyre  Ch.  J.  There  is  a  difference  between  this  case,  and  that  of  two  pleas  pleaded 
withcjul  leave  of  the  Court :  the  two  pleas  are  distinct  from  each  other :  this  is  but 
one  rejoinder  containing  double  matter ;  it  may  be  a  subject  for  demurrer,  but  not 
for  the  exeicise  of  the  summary  jurisdiction  of  the  Court. 

In  consequence  of  this  intimation  from  the  Court  a  special  demurrer  was  after- 
wards put  in,  assigning  for  causes,  "that  the  said  rejoinder  is  double  and  multifaiious 
in  this,  that  it  contains  two  separate  ancl  distinct  answers,  and  offers  two  separate 
and  distinct  issues  upon  the  aforesaid  replication  of  the  Plaintiff  to  the  said  plea  of 
the  Defendant,  so  by  him  lastly  above  pleaded  in  bar,  whereas  only  one  issue  could 
or  ought  to  have  been  ^offered  or  taken  upon  the  said  replication  or  upon  the  matter 
therein  contained,  and  that  the  said  rejoinder  is  also  double  and  informal  in  this, 
that  it  offers  to  put  in  issue  two  distinct  and  different  escapes,  whereas  the  Plaintiff 

(a)  It  has  been  said  that  in  such  esse  the  double  plea  is  a  nullity,  and  the  Plaintiff 
may  sign  judgment,  per  Buller  J.  Bedford  v.  Gatfidd,  H.  26  G.  3,  K.  B.  Tidd's  Pr. 
388.— 1  Sellon's  Pr.  296. 
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hath  originally  declared  upon  and  in  his  subsequent  replication  bath  supported  his 
said  declaration  by  only  one  escape,  and  that  according  to  the  rules  of  good  pleading 
the  said  rejoinder  should  and  ought  to  have  been  confined  to  and  [416]  have  concluded 
with  a  traverse,  which  is  thereby  taken  on  the  said  escape  so  set  forth  in  the  said 
replication  of  the  said  Plaintiff,  yet  the  said  Defendant  hath  very  unnecessarily  and 
inartificially  extended  the  said  rejoinder  to  further  and  other  and  different  matter  by 
way  of  supposed  second  answer  to  the  said  replication,  whereas  only  one  answer  could 
or  ought  to  have  been  made  to  and  only  one  issue  offered  or  taken  upon  the  said 
replication  or  in  or  by  the  said  rejoinder ;  and  that  the  matter  so  secondly  alleged 
in  the  said  rejoinder  is  no  answer  to  the  said  replication,  nor  direct  or  positive  denial 
of  the  escape  therein  mentioned,  but  only  an  argumentative  denial  of  such  escape, 
whereas  the  said  escape  should  have  been  expressly  and  directly  traversed  and  denied 
by  the  said  rejoinder ;  and  that  the  said  rejoinder  is  calculated  to  occasion  the  trial  of 
two  separate  issues  upon  one  and  the  same  fact,  and  also  to  introduce  a  vexatious 
and  unnecessary  length  of  pleading  in  this  cause;  and  that  the  said  rejoinder  is 
repugnant  and  informal  in  this,  that  although  in  one  part  thereof  it  considers  the  said 
replication  and  answers  the  same  as  being  a  replication,  yet  in  another  part  thereof 
it  considers  the  said  replication  as  being  a  new  assignment,  and  professes  to  answer 
the  same  accordingly,  and  that  the  said  rejoinder  is  in  various  other  respects  repugnant, 
multifarious,  insufficient  and  informal." 

Joinder  in  demurrer. 

Le  Blanc  in  support  of  the  demurrer  now  contended,  that  if  this  rejoinder  should 
be  allowed  the  pleadings  might  go  on  in  infinitum,  for  if  the  Plaintiff  were  to  sur- 
rejoin in  the  same  manner  as  he  had  replied,  the  Defendant  might  rebut  in  the  same 
manner  as  he  had  rejoined,  and  so  a  new  issue  would  be  created  at  every  stage  of  the 
pleadings  ;  and  that  it  was  a  clear  rule  in  pleading  that  issues  could  not  be  multiplied 
after  the  plea. 

Shepherd  Serjt.  contri,  again  insisted  that  as  the  Defendant  could  nob  give  in 
evidence  a  negligent  escape  and  voluntary  return  in  answer  to  the  allegation  of  a 
voluntary  escape  in  the  latter  part  of  the  replication  without  putting  it  on  the  record, 
the  Defendant  might  be  deprived  of  a  fair  defence,  unless  the  rejoinder  were  allowed  ; 
and  urged  that  the  form  of  the  rejoinder  was  the  consequence  of  the  unusual  and 
ingenious  way  of  pleading  adopted  in  the  Plaintiff's  replication. 

Eyre  Ch.  J.  If  the  observation  be  well  founded,  that  the  common  forms  of 
replication  in  these  cases  stop  at  the  allegation,  that  [417]  the  warden  has  not  kept 
the  prisoner  in  custody  since  the  first  voluntary  return,  the  consequence  is,  that  this 
replication  is  not  merely  ingenious  but  informal,  and  my  doubt  has  been,  whether  the 
first  fault  was  not  committed  by  the  Plaintiff.  But  in  truth  it  seems  to  me  that  the 
latter  part  of  the  replication  is  nothing  more  than  an  amplification  of  the  denial  that 
the  Defendant  had  kept  the  prisoner  in  safe  custody  ;  it  amounts  to  this,  that  he  had 
not  kept  him  in  safe  custody,  for  he  had  permitted  him  to  escape  afterwards.  It  does 
not  appear  to  me  that  this  rejoinder  will  enable  the  Defendant  to  give  in  evidence  any 
second  voluntary  return.  The  Defendant  by  his  plea  excuses  an  escape,  upon  the 
ground  of  the  prisoner  having  voluntarily  returned  and  remained  in  his  custody  ever 
since.  Now  put  the  case  that  the  prisoner  had  made  two  or  three  escapes,  and  had 
returned  as  many  times,  the  Defendant  was  bound  to  state  them  -all  in  his  plea,  in 
order  to  establish  the  averment  that  the  prisoner  had  been  kept  safe  in  custody  ever 
since.  If  this  be  not  the  case,  the  pleadings  may  go  on  for  ever.  The  Defendant 
therefore  has  made  the  real  fault,  as  there  is  nothing  in  the  replication  in  the  nature 
of  a  new  assignment.  Perhaps  had  the  Plaintiff  merely  traversed  the  allegation  in 
the  Defendant's  plea,  it  would  have  been  sufficient  and  the  shortest  way,  though  I  do 
not  think  him  wrong  for  putting  in  a  more  explicit  contradiction. 

The  Court  however  gave  the  Defendant  leave  to  amend  on  payment  of  costs, 
intimating  at  the  same  time  that  it  must  be  done  in  such  a  way  as  not  to  preclude 
the  question  being  brought  to  issue  as  soon  as  possible. 

Accordingly  the  Defendant  amended  his  second  plea  by  inserting  an  allegation 
"  that  if  the  said  prisoner  did  at  any  time  or  times  after  the  said  commitment  &c.  go 
at  large  from  and  out  of  the  said  prison  of  the  Fleet  and  from  and  out  of  the  custody 
of  him  the  said  Defendant,  he  the  said  prisoner  so  escaped  and  went  at  large  privately 
and  without  the  knowledge  &c.  of  him  the  Defendant  and  against  his  will ;  and  that 
if  any  such  escape  or  escapes  was  or  were  so  made  the  said  prisoner  after  such  escape 
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or  escapes  and  before  the  Defendant  knew  of  such  escape  or  escapes  and  before  the 
filing  of  the  bill  voluntarily  and  of  bis  own  accord  returned  back  again  into  the  custody 
of  the  Defendant  and  continually  from  thenceforth  until  and  at  the  time  of  the 
commencement  of  the  suit  was  ami  hath  been  and  still  is  kept  and  detained,"  &c. 

[418]  Upon  this  Le  Blanc  again  applied  to  the  Court  and  contended,  that  this 
plea  by  no  means  complied  with  their  injunction,  and  was  so  framed  as  to  afford  no 
probability  of  any  issue. 

Eyre  Ch.  J.  The  defendant  knows  and  is  bound  to  know  the  state  of  his  prison, 
and  whether  there  has  been  an  involuntary  escape  and  a  subsequent  return  and  safe 
keeping  of  the  prisoner  since  that  time,  or  whether  there  has  been  no  escape  at  all. 
If  there  has  been  one  escape  and  one  return,  or  if  there  have  been  ten  escapes  and 
ten  returns,  and  the  Defendant  thinks  tit  to  plead  them,  and  to  insist,  that  independent 
of  such  escapes  the  prisoner  has  been  kejjt  in  safe  custody,  he  is  at  liberty  to  do  so. 
But  he  cannot  plead  hypothetically  that  if  there  has  been  any  escape  there  has  also 
been  a  return.  He  must  either  stand  upon  an  averment  that  there  has  been  no  escape 
or  that  there  have  been  one,  two,  or  ten  escapes,  after  which  the  prisoner  returned, 
and  that  having  kept  him  in  custody  since  that  time  he  is  entitled  to  give  that  answer 
to  the  Plainlifl's  charge.  The  Defendant  must  take  upon  himself  to  slate  the  escapes 
specifically,  that  the  E^laintiff  may  have  an  opportunity  of  combating  his  assertion. 
With  respect  to  the  Plaintiff's  replication  it  never  abandoned  the  escape  laid  in  the 
declaration.  To  that  escape  the  Defendant  pleaded  what  was  an  answer  as  far  as  it 
went;  in  reply  to  which  the  Plaintiff  admitted  the  fact  of  the  Defendant's  plea,  but 
added,  that  he  did  not  complain  of  the  escape  previous  to  the  return,  but  that  the 
Defendant  had  not  kept  the  prisoner  in  custody  since  that  return. 

The  Court  again  gave  the  Defendant  leave  to  amend,  by  striking  out  the  latter 
part  of  the  rejoinder  which  had  been  demurred  to,  and  leaving  the  traverse  of  the 
allegation,  that  after  the  return  of  the  prisoner,  and  after  notice  of  the  former  escape, 
the  Defendant  voluntarily  permitted  the  prisoner  to  escape  (a). 

[419]    Pkel  and  Others  v.  Tatlock.    April  30tb,  1799. 

[Referred  to,  Phillips  v.  Foxall,  1872,  L.  R.  7  Q.  B.  675.] 

If  A.  become  bound  to  B.  for  the  honesty  of  C.  who  embezzles  money,  B.  may  maintain 
an  action  on  the  guarantj',  though  three  years  have  elapseii  without  any  notice 
having  been  given  of  the  embezzlement  of  C.  by  B.  to  A.  ;  at  least  if  A.  was  acquainted 
with  the  circumstance  from  any  other  quarter,  and  B.  does  not  appear  to  have 
concealed  it  from  him  industriously.  A.  will  not  be  discharged  from  his  guaranty 
though  B.  appear  to  have  given  credit  to  C.  for  the  amount  of  the  sura  embezzled  (6). 

This  action  was  brought  to  recover  1001.  the  amount  of  the  Defendant's  subscription 
to  a  guaranty  of  6001.  for  the  true  and  faithful  disehaige  of  the  trust  which  the 
Plaintiffs  might  repose  in  one  Absalom  Goodrich,  acting  as  cashier  or  superintending 
clerk  in  their  banking-house. 

The  cause  was  tried  at  the  Guildhall  sittings  after  last  Michaelmas  term,  before 
Heath  J.  and  a  Special  Jury,  when  the  following  facts  appeared  in  evidence.  The 
guaranty  was  signed  on  the  5th  October  1790:  Goodrich  continued  in  the  Plaintiffs' 
service  till  March  1793,  at  which  time  he  absconded  having  embezzled  money  of  the 
Plaintiffs  to  the  amount  of  12921.  8.s.  6d.  In  Apiil  following  a  correspondence 
commenced  between  Goodrich  and  the  Plaintiffs,  in  which  the  former,  after  stating 
that  he  had  embezzled  four  bills,  went  on  thus;  "I  should  conceive  it  may  not  be 

(a)  The  Defendant  having  amended  accordingly,  issue  was  joined  on  the  traverse, 
and  the  cause  came  on  to  be  tiied  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after 
this  term.  At  the  trial  the  Plaintilf  proved  a  notice  of  an  escape  to  the  Defendant, 
and  au  escape  subsequent  to  that  notice,  hut  did  not  prove  any  escape  previous  to  the 
notice.  Upon  this  the  Lord  Chief  Justice  nonsuited  him,  holding,  that  the  first 
escape  must  still  remain  the  gist  of  the  action,  and  would  be  purged  or  not,  as  it 
should  turn  out  that  the  prisoner  had  or  bad  not  been  safely  kept  since  his  voluntary 
return  after  that  escape. 

(b)  Vide  Oxley  v.  Young,  2  H.  Blac.  613.  Mason  v.  PrUchard,  2  Campb.  Ni.  Pri.  436. 
12  East,  227. 
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unreasonable  to  propose  that  the  gentlemen  should  make  a  consideration  of  about 
3001.  for  the  extra  exertions  I  have  used  for  the  interest  of  the  house,  and  the  extra 
expences  I  have  been  at  by  having  no  regular  home  in  town  :  perhaps  there  may  be 
due  to  me  on  my  own  account  about  1001.  though  of  this  I  am  not  quite  certain.  If 
these  proposals  could  be  admitted,  I  should  then  stand  a  debtor  to  the  house  about 
8901.  My  property  at  home  may  have  cost  me  about  1501.  which  I  freely  offer."  He 
then  suggested  a  plan  (a)'  for  balancing  the  books  of  the  house,  by  which  the  Plaintiffs 
might  keep  his  misconduct  secret  from  the  other  clerks,  and  having  intimated  an 
intention  of  retiring  into  the  country  and  establishing  a  school,  concluded  thus, 
"Whatever  I  can  obtain  by  labour  and  industry  above  the  common  necessaries  for 
existence  shall  be  faithfully  appropriated  to  repay  the  debt  once  a  month  or  once  a 
quarter  into  the  hands  of  some  person  for  your  use."  In  answer  to  the  above  the 
Plaintiffs  wrote  a  letter  dated  the  22d  June  1793,  containing  the  following  expressions  ; 
"We  have  no  objection  to  your  adopting  your  proposed  plan  of  tuition,  and  you  may 
rest  free  of  apprehension  from  being  disturbed  in  a  laudable  pursuit  for  support  of 
yourself  and  [420]  family,  taking  it  for  granted  that  your  representations  to  us  will 
be  found  strictly  true.  Indeed  by  such  endeavours  it  is  possible  that  you  in  future 
may  be  in  a  situation  to  make  some  reeompence  for  past  misfortunes,  and  respecting 
which  in  every  conversation  which  we  have  been  obliged  to  enter  into  we  have 
uniformly  expressed  ourselves  with  great  tenderness  towards  you.  If  we  had  no  other 
motives  for  that,  self-policy  would  dictate  such  conduct."  The  plan  suggested  by 
Goodrich  for  concealing  his  misconduct  from  the  clerks  was  adopted  by  the  Plaintiffs. 
In  the  Summer  of  1795  James  Tatlock  offered  Goodrich,  who  was  then  out  of  employ, 
to  procure  him  a  place  provided  the  Plaintiffs  would  give  him  a  character  :  upon  which 
Goodrich  made  an  application  to  the  Plaintiffs  for  that  purpose,  and  on  the  15th 
September  1795  wrote  them  a  letter  in  which  were  the  following  expressions  :  "I  have 
just  waited  on  Mr.  Tatlock,  and  mentioned  in  general  what  you  remarked  on  my 
request,  his  reply  was,  he  would  call  on  you  himself  this  day  :  it  would  have  pleased 
me  better  had  not  that  been  the  case  ;  but  as  I  could  not  with  any  propriety  forbid 
him,  I  must  take  the  consequences.  However  as  I  believe  Mr.  Tatlock  knows  no  more 
of  my  concerns  in  your  house  than  what  I  have  told  him  myself  respecting  Riley, 
Barber  &e.'s  (a)-  losses,  you  will  have  it  in  your  power  to  speak  in  general  terms 
respecting  your  being  considerable  losers  by  my  imprudence,  and  this  done  with 
tenderness  on  your  part  may  induce  him  to  be  my  friend.  In  regard  to  the  bond, 
should  he  mention  it,  and  you  thiidf  proper,  perhaps  making  him  the  offer  of  his  name 
may  be  in  my  favour."  No  evidence  was  given  of  actual  notice  by  the  Plaintiffs  to 
the  Defendant  or  to  any  of  the  other  subscribers  to  the  guaranty  of  Goodrich's 
misconduct,  and  the  loss  they  sustained  thereby,  till  July  1796,  when  actions  were 
commenced  against  the  Defendant,  and  against  his  brother  James  Tatlock  and  one 
S.  Potter  who  were  also  subscribers  ;  these  were  all  consolidated.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  the  Plaintiffs  had  waved  the  guaranty  and  exonerated 
the  Defendant  by  making  the  whole  of  Goodrich's  embezzlement  a  debt  from  him] 
The  jury  found  a  verdict  for  the  Plaintiff. 

Le  Blanc  and  Shepherd  Serjts.  on  a  former  day  shewed  cause  against  a  rule  nisi 
for  a  new  trial,  and  contended,  that  the  guaranty  was  not  waved  by  any  thing  which 
passed  between  Goodrich  and  [421]  the  Plaintiffs,  or  by  the  length  of  time  which  had 
elapsed  before  notice  was  given  to  the  Defendant ;  that  with  respect  to  the  concealment 
it  might  have  been  dangerous  for  the  house  to  have  made  public  the  misconduct  of 
their  clerk  and  their  loss  in  consequence  ;  that  by  the  terms  of  the  guaranty  the 
Defendant  was  absolutely  bound  to  answer  for  the  deficiencies  in  Goodrich's  accounts, 
and  that  the  effect  of  the  length  of  time  which  had  elapsed  was  a  question  for  the 
jury  who  had  decided  that  it  was  not  a  waver.  They  urged  that  the  Defendant  had 
not  been  injured  by  the  delay,  as  Goodrich  continued  insolvent  from  the  time  that  he 
committed  the  fraud  to  that  of  his  death,  which  was  just  before  the  trial. 

Cockell  and  Heywood  Serjts.  contra  insisted  that  the  Plaintiffs  had  accepted 
Goodrich  for  their  debtor,  by  giving  him    credit  to  the  amount  of   the  deficiency, 

{ay  This  was  to  be  done  by  entering  the  deficiency  as  a  loan  to  him  in  the  private 
ledger  of  the  partners,  and  carrying  it  into  the  books  to  which  the  clerks  had  access, 
under  the  head  of  private  loan,  marked  with  a  particular  letter. 

{af  These  were  transactions  which  did  not  come  within  the  scope  of  the  present  case. 
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and  enteiiiif;  it  in  their  books  as  a  loan  ;  that  the  danger  the  PlainlifiFs  might  have 
incurred  by  making  public  the  embezzlement  in  question,  could  not  deprive  the 
Defendant  of  his  right  to  notice,  as  in  the  case  of  a  bill  of  exchange,  where  notice 
of  the  drawer's  default  must  be  given  on  the  earliest  opportunity  lest  his  situation 
should  be  altered,  and  th.it  the  same  rule  held  in  cases  of  bankruptcy,  and  ought  to 
be  observed  in  all  other  raorcaiitile  transactions :  and  that  the  lime  within  which 
notice  should  have  been  given  was  a  fiiiestioii  of  law. 

Eyre  Ch.  J.  This  case  seems  to  involve  many  points  of  law  deserving  serious 
consideration.  The  1st  (jue.stion  is,  whether  a  person  who  enters  into  a  guaranty 
for  the  faithful  discharge  of  duty  by  another  be  liable  to  answer  for  embezzlement 
of  money  by  him  at  any  indefinite  ptiriod,  or  whether  notice  of  such  embezzlement 
ought  not  to  be  given  within  reasoiial)le  time?  A  2nd  question  will  be,  whether  the 
intentional  concealment  of  such  embezzlement  will  not  discharge  the  guarantee  from 
his  liability  'i  And  a  Srd,  whether  that  degree  of  credit  has  not  been  given  to  the 
party  originally  guilty,  which  may  be  sufficient  to  change  the  character  of  the  trans- 
action, and  by  assent  of  the  Plaintiff  to  convert  Goodrich's  delinquency  into  a  debt. 
And  if  so,  whether  the  guarantee  be  answerable  on  the  foundaticm  of  the  original 
embezzlement  1  These  are  questions  of  real  importance  to  the  mercantile  world,  and 
I  wish  to  have  them  deliberately  considered,  not  being  prepared  to  give  an  opinion. 

BuLt.ER  J.  Some  things  have  been  advanced  in  argument  to  which  I  do  not  agree. 
It  has  been  said  that  the  rights  of  parties  have  been  altered.  If  any  new  debt  had 
been  incurred,  or  if  the  [422]  demand  had  been  enlarged,  that  might  have  been  a  fraud 
on  the  guarantee.  But  that  is  not  the  case  here.  The  Defendant  was  liable  to  make 
satisfaction  for  the  embezzlement  of  Goodrich  to  the  amount  of  his  subscription,  and 
if  the  Plaintiffs  endeavoured  to  obtain  any  thing  from  Goodrich  before  they  called  on 
the  Defendant,  that  was  only  in  aid  of  the  Defendant  and  tended  to  relieve  him. 
Unless  something  had  taken  place  between  the  Plaintiffs  and  the  guarantee,  I  do  not 
see  how  the  respoiisibility  of  the  latter  could  be  given  up,  since  no  favour  shewn  by  the 
former  to  Goodrich,  nor  any  thing  done  between  them  which  did  not  create  an  injury 
to  the  Defendant,  could  discharge  the  guaranty. 

Heath  J.  This  case  differs  fiom  that  of  a  bill  of  exchange  inasmuch  as  the 
Defendant  was  not  merely  bound  to  pay  the  money  in  case  Goodrich  should  not  pay 
it,  but  was  bound  absolutely  to  pay  for  his  deficiency. 

Cur.  adv.  vult. 

Eyre  Ch.  J.  On  this  day  (absentibus  Buller  ^fe  Heath  Js.)  referred  to  the  letter 
of  the  11th  of  September,  and  said;  I  am  much  inclined  to  think  that  a  reasonable 
inference  may  be  drawn  from  this  letter,  which  will  go  a  great  way  towards  laying 
out  of  the  case  the  question  how  far  those  to  whom  a  guaranty  has  been  given  may, 
by  concealing  the  failure  of  the  party  for  whom  the  guarantee  is  answerable,  and 
giving  him  credit  for  the  amount  of  the  failure,  be  considered  as  having  taken  upon 
themselves  the  whole  loss.  I  daresay  the  jury  were  satisfied  that  the  Defendant  was 
not  kept  in  ignorance  of  the  transaction.  He  did  not  put  his  case  upon  that  ground; 
but  the  ground  he  has  taken  is,  that  the  Plaintiff's  had  done  enough  to  discharge  the 
guarantee  ;  upon  this  I  at  first  hesitated,  but  am  now  disposed  to  agree  with  my 
Brothers  that  it  is  not  sufficiently  made  out:  this  case  therefore  may  stand  without 
breaking  in  upon  the  rules  of  law. 

RooKE  J.  The  f)oints  formerly  stated  by  my  Lord  were  all  left  to  the  jury,  and 
I  have  no  reason  to  think  that  they  decided  wrong. 

Rule  discharged. 

May  6th.  Cockell  now  stated  to  the  Court  that  the  letter  alluded  to  by  the  Lord 
Chief  Justice  on  a  foimer  day,  did  not  relate  to  the  present  Defendant  but  to  his 
brother,  and  certainly  could  not  affect  S.  Potter,  the  other  guarantee.  He  urged  that 
even  if  a  communication  between  the  Defendant  and  his  brother  could  be  presumed 
yet  that  such  presumption  could  not  be  extended  to  S.  Potter;  [423]  and  trusted 
therefore,  that  if  the  Court  should  still  think  this  rule  ought  to  be  discharged,  they 
would  open  the  consolidation  rule,  in  order  to  enable  S.  Potter  to  defend  the  action. 

Eyre  Ch.  J.  The  principal  difficulty  I  felt  in  the  case  arose  on  the  ground  of 
a  supposed  industrious  concealment  by  the  Plaintiff'  not  only  from  the  servants  of  the 
house,  but  from  all  the  world,  which  on  general  principles  of  law  might  have  had  an 
effect  on  the  liability  of  the  guarantee.  liut  looking  through  the  case  again,  I  think 
there  is  room  to  collect  that  there  was  no  want  of  communication  with  the  Defendant. 


1  BOS.  &  PUL.  424.  EX   PARTE    HUBBARD  989 

The  names  of  Tatlock  and  Goodrich  are  names  not  unknown  at  Guildhall,  or  in 
Westminster-hall:  whether  the  letter  related  to  the  Defendant  or  bis  brother,  there 
is  a  plain  allusion  to  the  guaranty  in  it.  Considering  either  the  probable  issue  of 
another  trial,  or  the  value  of  the  interest,  this  is  not  a  case  in  which  the  Court  ought 
to  open  the  consolidation  rule.  To  prevent  mistakes,  I  add  that  it  is  not  to  be  taken 
to  be  the  opinion  of  the  Court,  whatever  my  opinion  might  have  been,  that  the  case 
as  it  was  stated  originally  by  the  report  was  attended  with  much  difficulty, 

Ex  PARTE  Hubbard.     May  6th,  1799. 

A  prisoner  who  is  taken  in  execution  for  more  than  3001.  and  afterwards  reduces  his 
debt  below  that  sum  is  not  entitled  to  be  discharged  under  the  Lords'  act  in  the 
next  term  after  he  has  so  reduced  his  debt  unless  it  be  also  the  next  term  after  he 
was  taken  in  execution. 

This  was  a  petition  by  a  prisoner  in  execution  to  be  brought  up  to  be  discharged 
under  the  32  Geo.  2,  c.  28,  s.  13,  and  was  founded  on  the  following  circumstances. 
The  prisoner  having  been  originally  confined  for  several  debts  the  amount  of  which 
was  too  large  to  entitle  him  to  the  benefit  of  the  act,  had  during  his  confinement 
satisfied  some  of  his  creditors,  and  thus  reduced  the  amount  of  his  debts  below 
3001.  He  now  therefore  applied  to  the  court  in  this  term,  as  the  term  next  after 
that  in  which  he  had  thus  reduced  his  debt  to  the  sum  specified  in  the  33  Geo.  3, 
c.  5,  by  which  act  the  benefit  of  32  Geo.  2,  c.  28,  is  extended  to  persons  in  execution 
for  sums  not  exceeding  3001. 

Clayton  Serjt.  moved  this  on  a  former  day  and  now  urged  in  support  of  the 
application  that  though  the  act  directs  persons  desirous  of  being  discharged  under 
it  to  apply  "before  the  end  of  the  first  term  which  shall  be  next  after  such  prisoner 
shall  be  charged  in  execution,"  yet  it  appears  from  the  preceding  parts  of  the  clause 
that  the  legislature  had  in  contemplation  a  [424]  case  where  the  debt  after  that  period 
was  elapsed,  had  been  reduced  to  the  stipulated  sum  He  cited  in  support  of  this  the 
words,  "if  atiy  person  shall  be  charged  in  execution  for  any  sum  of  money  not  exceed- 
ing in  the  whole  the  sum  of  1001.  or  on  which  execution  there  shall  at  any  time  remain 
due  a  sum  not  amounting  to  above  the  said  sum  of  1001.,"  &c. 

Eyre  Ch.  J.  The  material  words  of  the  act  are  "  before  the  end  of  the  first  term 
which  shall  be  next  after  such  prisoner  shall  be  charged  in  execution  of  his  creditor;" 
now  this  is  not  within  the  first  term  after  this  prisoner  has  been  charged  in  execution, 
though  it  is  the  next  term  after  that  in  which  his  debt  has  been  reduced  below  the 
sum  limited.  Indeed  the  Court  will  not  be  very  anxious  to  establish  a  precedent  which 
will  enable  prisoners  to  deal  with  their  creditors,  and  thus  manage  to  prefer  some  of 
them  by  paying  their  debts,  and  come  in  under  the  Lords'  act  against  all  the  rest. 
I  had  almost  convinced  myself  that  the  application  was  reasonable,  and  that  we  should 
be  justified  in  ordering  the  prisoner  to  be  brought  up;  but  upon  examining  the  act, 
it  appears  that  the  case  is  not  within  the  words,  and  considering  the  inconvenience 
that  may  result  from  extending  it's  provisions  in  the  way  required,  it  seems  more 
adviseable  to  adhere  to  a  strict  construction. 

RoOKE  J.     I  am  of  the  same  opinion. 

Clayton  took  nothing  by  his  motion. 


Hill  v.  Reeves.    May  6th,  1799. 

The  Court  will  not  order  a  common  appearance  to  be  entered  on  the  ground  of  the 
Plaintiff  having  proved  his  debt  ami  been  chosen  assignee  under  a  commission  of 
bankruptcy  issued  against  the  Defendant  (a). 

The  Plaintiff  having  proved  his  debt  under  a  commission  of  bankruptcy  issued 
against  the  Defendant,  and  having  been  chosen  one  of  the  assignee^,  arrested  the 
Defendant  and  held  him  to  bail. 

(a)  Vide  M'Master  v.  Kell,  ante,  302.  Oliver  v.  Ames,  8  T.  R.  36L  Percy  v.  Powell, 
3  B.  &  P.  6. 
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Le  Blanc  Seijt.  now  shewed  cause  against  a  rule  nisi  obtained  on  a  former  day 
for  cancelling  the  bail-bond  and  entering  a  coiniuoii  appearance,  and  contended  that 
this  application  could  not  be  attended  to,  since  a  party  has  a  right  to  sue  his  creditor 
even  after  he  has  received  a  dividend  under  the  commission. 

Sbe|)heril  Serjl.  in  support  of  the  rule  observed  thai  this  was  not  a  motion  to  slay 
proceeilings  in  the  action,  but  merely  to  ean-[425]  eel  the  bail-bond,  on  the  ground  of 
the  hardship  which  the  Defendant  sustained  in  being  helii  to  bail  by  the  Plaintiff,  who 
as  assignee  had  possessed  himself  of  all  his  properly.  He  urged  that  the  Plaintiii'  had 
elected  his  lemedy,  having  completely  adopted  the  commission  by  becoming  assignee 
and  acting  under  it  (a)'. 

The  Court  refused  to  interfere,  saying  that  the  Defendant  must  apply  to  the  Court 
of  Chancery. 

Rule  discharged  (i). 

Watt  and  Another  v.  Daniel.    May  6th,  1799. 

The  Court  will  not  change  the  venue  in  an  action  on  a  deed  to  the  county  where  it 
was  executed  on  the  ground  of  the  defendant's  witnesses  residing  there,  if  from 
the  pleadings  it  does  not 'appear  necessary  to  produce  many  witnesses  from  that 
conniv,  unless  a  question  be  raised  of  which  a  fair  trial  cannot  be  expected  there. 

By  indenture  of  the  21st  of  November  1780,  executed  in  the  county  of  Cornwall, 
an  agreement  was  entered  into  between  the  Plaintiffs  (the  patentees  of  the  new- 
invented  steam-engine)  and  the  Defendant's  father  (who  was  concerned  in  certain 
Cornish  mines)  that  the  latter  should  erect  five  steam-engines  in  Cornwall  at  his  own 
expence,  and  pay  the  Plaintiffs  a  certain  sum  of  money  monthly  during  the  time  he 
should  work  them.  These  monthly  sums  were  regularly  paid  up  to  the  year  1793. 
The  present  action  of  covenant  was  brought  to  recover  the  arrears  from  that  time, 
amounting  to  between  eight  and  nine  thousami  pounds. 

A  rule  nisi  having  been  obtained  on  a  former  day  for  changing  the  venue  from 
London  to  Cornwall,  on  an  affidavit  that  the  Defendant  must  incur  great  expence  in 
bringing  up  witnesses  from  Cornwall,  if  the  cause  were  tried  in  London,  and  that 
several  persons  employed  in  superintending  the  mines  would  be  compelled  to  leave 
them,  at  a  great  inconvenience  to  the  Defendant ; 

Palmer  Serjt.  now  shewed  cause,  and  relitd  on  an  affidavit  slating  that  the 
Plaintiffs  had  reason  to  believe  that  a  fair  and  impartial  trial  could  not  be  had  in  the 
county  of  Cornwall,  for  that  great  prejudice  had  arisen  there  respecting  the  cause  in 
consequence  of  calumnies  which  had  been  ciiculated  concerning  the  Plaintiffs,  and  that 
a  subscription  had  been  entered  into  to  defray  the  expenees  of  resisting  the  Plaintiffs 
demand.  He  ob-[426]  served  that  from  the  nature  of  the  case  the  question  to  bo  tried 
must  excite  a  strong  interest  in  the  public  mind  in  Cornwall,  where  so  many  persons 
were  under  the  same  circumstances  as  the  Defendant;  and  referred  to  the  eases  cited 
in  the  note  to  Foster  v.  Taylor,  1  Teini  Rep.  781.  He  then  adverteii  to  the  Defen- 
dant's pleas  (o)'^,  which  were  1st,  Non  est  factum.  2d,  Riens  per  discent.  3d,  That 
Defendant  had  ceased  from  a  certain  time  to  use  the  engines,  and  that  he  had  paid 
11,0411.  for  the  time  during  which  he  had  used  them.  4lh,  nearly  the  same  as  the 
3d.  5th,  riens  in  arrere ;  and  said,  that  with  respect  to  the  first  plea,  one  of  the  two 
witnesses  to  the  deed  was  the  Defendant  in  the  action  :  that  the  only  fact  to  be  proved 
under  the  third  and  fourth  pleas,  was  the  time  during  which  the  engines  were  worked, 

(a)'  Vid.  Aylett  v.  Ilarford  awl  Richards  bail  of  Lowe,  2  Bl.  1317,  where  an  execution 
was  set  aside  on  the  ground  of  the  Plaintiff  having  adopted  the  commission  by 
acquiescing  under  it  for  a  year  and  acting  as  assignee. 

(h)  Vid.  ex  parte  IFard,  1  Atk.  1.53,  where  it  was  said  that  barely  being  assignee 
without  proving  a  debt  under  the  commission  did  not  amount  to  an  election  :  Ex 
•mrte  Dorvilliers,  1  Atk.  221,  where  the  same  was  held  with  respect  to  a  party  who 
had  chosen  himself  assignee.  And  ex  parte  Capot,  1  Atk.  210,  where  the  plaintiff  being 
an  assignee  was  permitted  to  proceed  at  law,  on  refunding  what  he  had  received  as 
dividends  under  the  commission. 

(a)-  This  he  did  from  a  notice  of  an  application  to  plead  those  several  matters  and 
which  came  on  afterwards. 
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which  might  be  done  by  any  of  the  workmen  who  attended  them ;  and  that  the 
affirmative  of  all  the  other  pleas  lay  on  the  Plaintiffs.  He  added  that  a  similar 
application  had  been  refused  in  the  case  of  BotiUon  v.  Bull. 

Le  Blanc  Serjt.  in  support  of  the  rule,  relied  on  the  affidavit  which  stated  the 
Defendant's  witnesses  to  reside  in  Cornwall,  and  contended  that  the  plea  shewed  that 
all  the  evidence  must  come  from  that  county.  He  insisted  that  nothing  was  to  be 
apprehended  from  the  prejudices  of  the  county,  as  the  question  on  the  patent  was  now 
out  of  the  case  being  admitted  by  the  deed  ;  and  that  as  proof  must  be  given  of  the 
times  during  which  the  engines  were  worked,  and  when  they  ceased  working,  it  would 
be  necessary  to  bring  up  a  number  of  witnesses  who  had  been  employed  about  them. 

Eyre  Ch.  J.  There  is  no  doubt  that  in  a  proper  case  the  Court  will  order  the 
venue  to  be  changed  notwithstanding  the  Plaintiff's  right  to  lay  it  in  any  county. 
The  question  then  is,  whether  this  be  a  proper  case?  The  first  plea  is  uon  est  factum. 
Now  where  other  pleas  are  pleaded,  which  shew  that  the  deed  has  been  acted  under, 
I  cannot  think  it  right  for  the  Court  to  give  any  indulgence  on  the  ground  of  that 
plea.  With  respect  to  riens  per  discent,  that  does  not  require  many  witnesses,  nor 
that  they  should  reside  in  the  county  of  Cornwall.  If  the  third  and  fourth  pleas  are 
to  be  understood  as  going  singly  to  the  point  how  long  the  engines  have  been  in  use, 
and  whether  any  use  had  been  made  of  them  since  the  time  alleged,  two  witnesses  will 
be  sufficient  to  prove  that,  [427]  without  calling  all  the  county  of  Cornwall.  The 
nature  of  the  ease  therefore  excludes  the  necessity  of  incurring  great  expence  or  incon- 
venience by  drawing  away  from  the  mines  persons  whose  presence  may  be  material. 
But  behind  this  narrow  view  of  the  subject  I  can  see  a  case  which  may  make  it 
necessary  for  many  witnesses  from  the  county  of  Cornwall  to  attend.  I  can  hardly 
suppose  that  from  the  year  1793  the  mines  have  been  worked  without  any  engines. 
Probably  it  will  turn  out  that  the  Defendants  mean  to  contend  that  the  engines  in 
question  have  not  been  used  because  others  diff'erent  in  principle  have  been  substituted 
for  them.  This  would  bring  on  the  question  with  respect  to  the  infringement  of  the 
patent,  and  all  the  points  formerly  raised  ;  upon  which  many  persons  residing  in 
Cornwall  would  be  necessary  witnesses.  But  when  that  very  question  was  before  the 
Court  we  were  of  opinion  that  the  county  was  too  much  interested  for  such  a  question 
to  be  tried  there.  The  only  ground  therefore  on  which  the  Court  can  allow  this 
application  in  point  of  convenience  is  the  very  ground  which  has  been  decided  upon 
as  that  on  which  the  cause  ought  not  to  be  tried  in  Cornwall.  The  narrow  sense  of 
the  pleadings  does  not  call  for  the  interference  of  the  Court,  and  the  other  sense 
renders  it  improper  for  the  Court  to  accede  to  the  application. 

RooKE  J.  of  the  same  opinion. 

Rule  discharged. 

Palmer  then  shewed  cause  against  the  rule  for  pleading  the  above  several  matters, 

But  the  Court  refused  to  interfere,  and  accordingly 

That  rule  was  made  absolute. 

Lister  one  &c.  v.  Mundell.     May  6th,  1799. 

If  a  fi.  fa.  issued  against  a  bankrupt  before  certificate  obtained,  be  not  executed  till 
after,  the  Court  will  order  the  goods  to  be  restored  ;  even  though  he  has  not 
pleaded  the  certificates  according  to  5  6.  2,  c.  30,  s.  7.  For  the  Court  will  always 
give  that  relief  in  a  summary  way  which  might  be  obtained  by  audita  querela. 
But  if  any  thing  be  alleged  to  invalidate  the  effect  of  the  certificate,  the  Court  will 
direct  a  trial  on  a  plea  of  bankruptcy.  If  the  testimony  of  witnesses  on  which 
a  verdict  has  proceeded  be  founded  on  and  derive  it's  credit  from  particular  cir- 
cumstances, and  those  circumstances  be  afterwards  clearly  falsified  by  affidavit,  the 
Court  will  grant  a  new  trial  (a). 

This  was  an  application  to  have  a  wiit  of  fiera  facias  set  aside,  and  the  goods  and 
money  levied  under  it  restored  to  the  Defendant,  on  the  ground  of  his  having  become 
a  bankrupt  subsequent  to  the  time  when  the  cause  of  action  accrued,  and  hav-[428]- 
ing  obtained  his  certificate  between  the  day  on  which  the  writ  of  fieri  facias  issued 
and  the  day  on  which  it  was  executed. 

(o)  Vide  Warwick  v.  Bruce,  4  M.  &  S.  140. 
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The  debt  accrued  lo  ihe  Plaintiff  for  business  done  as  an  attorney  in  March  1793  : 
In  November  following  the  Defendant  became  a  bankrupt  and  a  commission  issued 
against  him  :  The  rkinliff  having  declared  in  assumpsit,  and  the  Defendant  having 
pleaded  the  general  issue,  the  cause  was  tried  at  the  summer  assizes  for  York  1798, 
and  a  verdict  found  for  the  Plaintiff,  on  the  13th  November  in  the  same  year  final 
judgment  was  signed,  and  the  fieri  facias  sued  out:  on  the  14th  the  Defendant's 
certificate  was  allowed  :  and  on  the  23d  of  the  same  month  the  sheriff  levied  under 
the  fieri  facias  in  Yorkshire. 

Le  Blanc  Serjt.  in  the  last  term  opposed  the  application,  as  neither  warranted  by 
the  5  Geo.  2,  c.  30,  s.  7,  which  enables  bankrupts  to  plead  their  certificate,  and  dis- 
charges them  from  all  debts  due  before  the  bankruptcy,  the  Defendant  in  this  case  not 
having  pleaded  his  certificate  but  only  the  general  issue;  nor  by  s.  13,  which  only 
authorises  the  Court  to  discharge  the  person  of  the  bankrupt  imprisoned  after  the 
certificate  obtained  (a)'. 

Eyre  Ch.  J.  By  refusing  this  application  we  shall  drive  the  Defendant  to  his 
audita  querela,  and  I  take  it  to  be  the  modern  practice  to  interpose  in  a  summary 
way  in  all  cases  where  the  party  would  be  entitled  to  relief  on  an  audita  querela (i). 

Le  Blanc  then  stated  that  the  Defendant  had  lost  more  than  51.  on  one  day  by 
horse-racing,  and  was  therefore  deprived  of  the  benefit  of  the  act  by  s.  12,  and  also 
that  he  had  frequently  promised  payment  of  the  debt  since  the  certificate  obtained. 

Eyre  Ch.  J.  Certamly  if  we  entertain  a  summary  jurisdiction  in  order  to  relieve 
a  party  from  the  necessity  of  having  recourse  to  an  auiiita  querela,  we  must  look  into 
the  circumstances  of  the  case,  and  see  whether  there  be  any  thing  to  prevent  the 
audita  querela  from  taking  effect.  However,  as  the  facts  now  produced  are  collateral 
to  the  original  motion,  the  party  ought  to  have  an  opportunity  of  answering  them  by 
affidavit. 

[429]  Le  Blanc  then  suggested  that  the  Court  might  direct  a  trial  in  the  first 
instance,  in  order  to  ascertain  the  truth  of  the  facts  under  a  plea  of  bankruptcy. 

The  Court  accordingly  ordered  the  rule  to  stand  over :  the  Plaintiff  to  deliver  a 
declaration;  the  Defendant  to  plead  his  certificate :  and  the  parties  to  go  to  trial  at 
the  ensuing  assizes. 

At  the  trial  the  principal  point  in  dispute  was,  whether  a  certain  sum  of  money 
had  been  lost  at  the  Scarborough  races  in  August  1793,  or  in  August  1792,  the  latter 
not  being  within  twelve  months  previous  to  the  bankruptcy.  To  prove  that  it  was 
lost  in  1793,  the  Plaintiff  produced  three  witnesses,  all  of  whom  swore  to  the  fact  of 
the  money  having  been  lost  in  1793,  and  two  of  them  founded  their  testimony  on 
particular  circumstances  within  their  recollection  ;  viz.  Thomas  Dinnis,  that  till  1793 
he  had  lived  at  Hunmanby  in  Yorkshire,  and  on  his  leaving  that  place  had  come 
immediately  to  Scarborough ;  and  Fr.  William  Dove,  that  a  child  of  his  died  about  a 
month  before  the  race  in  question  took  place.     Verdict  for  the  Plaintiff. 

Cockell  Serjt.  early  in  this  term  moveil  for  a  rule  nisi  for  a  new  trial,  on  two 
affidavits  contradicting  the  particular  circumstances  on  which  the  two  witnesses  above- 
mentioned  founded  their  testimony  :  viz.  first,  the  affidavit  of  two  parsons  who  had 
been  overseers  of  the  poor  of  Hunmanby  in  the  year  1791,  and  swore  that  Thomas 
Dinnis  was  master  of  the  poor-house  there,  and  was  paid  off  and  discharged  by  the 
deponents  on  the  22d  of  November  in  that  year,  and  that  within  a  few  days  after- 
wards he  went  and  resided  at  Scarborough  :  Secondly,  the  affidavit  of  two  other 
persons,  who,  together  with  the  vicar  of  the  parish  where  William  Dove  resided,  had 
examined  the  registry  of  burials,  and  found  that  a  child  of  his  had  been  buried  there 
on  the  17th  of  August  1792,  and  that  no  other  child  of  his  had  been  buried  there 
since  that  time.     The  certificate  of  the  vicar  to  that  effect  was  also  produced. 

The  Court  observed,  that  though  it  was  utuisual  to  grant  a  new  trial  on  evidence 
contradicting  the  testimony  on  which  the  verdict  had  proceeded,  discovered  subsequent 
to  the  trial  (a)-,  yet  as  the  [430]  very  facts  on  which  these  witnesses  had  founded 

(a)'  Ashdovme  v.  Fisher,  Barnes,  206,  ed.  3.     Cellan  v.  Meyrick,  1  T.  R.  361. 

(6)  Vid.  3  Bl.  Comm.  406.  Anmi.  1  Salk.  93.  JFkket  v.  Cremer,  1  Lord  Raym. 
439.     1  Salk.  264,  S.  C.     Cont.  Calcraft  v.  Swann,  Barnes,  204,  ed.  3. 

(ay  So  an  objection  to  the  competency  of  witnesses  discovered  subsequent  to  the 
trial  is  not  a  sufficient  ground  for  a  new  trial.     Turner  v.  Pearte,  1  T.  R.  717. 
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themselves  were  falsified  by  the  affidavits  produced,  they  thought  it  afforded  a 
sufficient  ground  for  a  new  trial,  and  accordingly  granted  a  rule  nisi : 

Against  this  Le  Blanc  was  now  to  have  shewn  cause,  but  on  a  question  from  the 
Court  he  admitted  that  he  could  not  contradict  the  affidavits  which  had  been  produced  ; 
and  therefore  the  Court  made 

The  rule  absolute. 


In  the  Exchequer  Chamber. 

Marryat  v.  Wilson  in  Error.    May  6th,  1799. 

Under  the  late  treaty  between  this  country  and  the  United  States  of  America  con- 
firmed by  37  Geo.  3,  c.  97,  it  is  not  necessary  that  the  trade  conceded  to  the 
Americans  by  the  13th  Article  should  be  direct  from  America  to  the  British  settle- 
ments in  the  East  Indies  :  it  may  be  carried  on  circuitously  through  any  country 
in  Europe,  including  Great  Britain.  A  natural-born  subject  of  this  country 
admitted  a  citizen  of  the  United  States  of  America  either  before  or  after  the 
declaration  of  American  independence,  may  be  considered  as  a  subject  of  the  United 
States  so  as  to  entitle  him  to  trade  to  the  East  Indies  under  the  above  treaty  (a). 

A  writ  of  error  having  been  brought  in  this  Court  on  the  judgment  given  in  the 
Court  of  King's  Bench  between  these  parties,  (vid.  8  T.  R.  31)  the  case  was  argued 
early  in  this  term  by  Rous  for  the  Plaintiff  in  Error  and  Gibbs  for  the  Defendant; 
the  general  line  of  argument  however  being  the  same  as  that  in  the  King's  Bench, 
and  much  commented  on  in  the  judgment  of  the  Court,  it  was  thought  unnecessary 
to  do  more  than  subjoin  in  the  form  of  notes  to  the  following  judgment  whatever 
appeared  at  all  new  or  material. 

The  Court  took  time  to  consider  of  their  opinion,  which  was  this  day  delivered  by 

Eyre  Ch.  J.  The  substance  of  this  record  having  been  very  recently  stated  to 
the  Court,  and  the  record  at  large  being  to  be  found  in  the  Term  Reports,  I  shall 
content  myself  with  referring  to  it,  stating  so  much  of  it  only  as  may  be  necessary  to 
introduce  the  questions  which  have  aiisen  upon  it.  This  is  an  action  upon  policies 
of  insurance  set  forth  in  the  first,  third,  and  fifth  counts  of  [431]  the  declaration. 
That  in  the  first  count  being  a  valued  policy  on  one  moiety  of  the  ship  "Argonaut," 
Collet  master,  at  and  from  Bourdeaux  to  Madeira,  and  the  East  Indies,  and  back  to 
America,  with  liberty  to  touch  stay  and  trade  at  all  ports  and  places  whatsoever  or 
wheresoever  on  the  outward  or  homeward  bound  voyage ;  and  this  policy  is  stated 
and  found  to  have  been  effected  by  the  Plaintifi'  for  the  u^e  of  John  Collet.  The 
polic}'  in  the  third  count  being  a  valued  policy  on  goods  neutral  property  on  board 
the  same  ship  on  a  voyage  at  and  from  Bourdeaux  to  the  East  Indies  with  liberty  to 
touch  call  and  trade  at  all  ports  and  places  or  islands  whatsoever  and  wheresoever  as 
well  at  the  Cape  as  on  this  or  the  other  side  of  the  Cape  of  Good  Hope,  until  her 
arrival  at  her  port  of  discharge  in  Bengal ;  and  this  policy  is  also  stated  and  found  to 
have  been  efftcted  for  the  use  of  the  said  John  Collet.  The  policy  in  the  fifth  count 
being  on  goods  warranted  American  property  laden  on  board  the  same  ship  for  a 
voyage  at  and  from  Madeira  to  her  last  port  of  discharge  in  India,  with  liberty  to  touch 
stay  and  trade  at  all  ports  places  and  islands  whatsoever  and  wheresoever  as  well  at, 
as  on  this  and  on  the  other  side  of  the  Cape  of  Good  Hope  ;  and  this  policy  is  stated 
and  found  to  have  been  efiected  for  the  use  of  the  said  John  Collet  and  one  Anthony 
Butler. 

The  Defendant  underwrote  all  these  policies,  and  a  loss  has  been  sustained  both  of 
ship  and  cargo  which  is  admitted  to  be  within  the  terms  of  the  policy ;  but  it  has  been 
insisted  upon  the  part  of  the  Defendant  that  the  voyages  described  in  these  policies 
are  illegal  voyages,  and  as  such  cannot  be  made  the  subject  of  contracts  of  this  nature, 
and  therefore  that  the  Defendant  is  not  bound  by  these  contracts  to  make  good  his 
proportion  of  the  loss. 

The  facts  of  the  case  upon  which  this  charge  of  illegality  is  founded,  as  may  be 

(o)  And  see  M'Connell  v.  Hector,  3  B.  &  P.  113,  14.  Pearce  v.  Cowie,  Holt 
Ni.  Pri.  69. 

C.  P.  IV.— 32 
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collected  from  the  special  verdict  in  this  cause,  are  these  :  John  Collet  and  Anthony 
Butler  on  whoso  account  these  policies  were  respectively  effected,  appear  to  have  been 
natural-born  subjects  of  His  Majesty  but  to  have  been  resident  and  domiciled  within 
the  United  States  of  America,  the  latter  before  the  declaration  of  the  independence  of 
the  United  Slates  the  former  at  a  period  subsequent  to  the  ratification  of  such  inde- 
pendence. On  the  12th  of  June  1795  they  became  the  owneis  [432]  of  this  vessel  in 
moieties  ;  on  the  25th  of  July  1795  Collet  sailed  in  her  as  master,  having  a  cargo  of 
corn  and  flour  on  board  from  Philadelphia  for  France,  with  a  view  of  proceeding  from 
thence  with  the  ship  after  the  disposal  of  her  cargo  there  to  Madeira  and  the  East 
Indies  and  from  thence  back  to  the  United  States.  On  the  1st  of  May  179()  Collet 
arrived  with  this  ship  at  Brest,  and  there  sold  his  flour:  he  afterwards  proceeded  to 
Bourdeaux  where  he  sold  the  remainder  of  his  cargo,  and  he  there  shipped  on  bis  own 
account  the  goods  mentioned  in  the  second  of  these  policies.  While  the  ship  remained 
at  Bourdeaux,  Collet  came  to  London,  and  having  procured  a  credit  with  the  Plaintiff 
in  this  cause,  ho  the  Plaintiff  purchased  here  upon  his  own  credit  by  commission  goods 
and  merchandize  of  British  growth  and  of  British  manufacture  on  account  of  Collet 
and  Butler,  and  these  are  the  goods  which  are  the  subject  of  the  third  of  these  policies. 

The  Plaintiff  by  the  direction  of  Collet  and  during  his  slay  in  London  shipped 
these  goods  in  the  port  of  London  on  the  joint  account  and  risk  of  CuUet  and  Butler 
on  board  three  American  shi|)S,  in  which  they  were  carried  from  London  to  Madeira 
for  the  purpose  of  being  there  re-shippe<l  and  put  on  board  the  "Argonaut,"  and  of 
being  carried  in  that  ship  together  with  the  goods  shipped  on  board  her  at  Bourdeaux 
from  Madeira  to  the  British  territories  in  the  Knst  Lidies,  and  of  being  imported  into 
those  territories  and  traded  trafficked  and  adventured  in  there:  and  it  appears  that 
at  the  time  of  this  loss  Collet  and  Butler  remained  debtors  to  the  Plaintiff  for  the 
amount  of  these  goods.  On  the  1st  May  179G  the  "Argonaut "  sailed  from  Bourdeaux 
with  the  goods  there  taken  on  board  her  for  Madeira  in  order  there  to  meet  receive 
and  take  on  board  the  goods  shipped  from  London  :  she  anive<l  at  Madeira  and  took 
those  goods  on  board  there  and  afterwards  sailed  from  Madeira  in  the  prosecution  of 
her  voyage  to  the  East  Lidies,  in  the  course  of  which  voyage  she  was  seized  by  the 
commander  of  a  squadron  of  the  King's  ships  on  suspicion  of  being  an  illicit  trader, 
and  this  has  been  considered  throughout  the  cause  on  all  sides  as  a  total  loss  of  the 
ship  and  cargo. 

It  seems  to  have  been  admitted  on  all  sides  in  this  cause  that  this  voyage  and  the 
trade  and  traffic  intended  to  have  been  carried  on  by  the  "  Argonaut  "  with  the  British 
territories  in  the  East  Indies  is  to  be  considered  as  illegal  and  the  ship  an  illicit  trader, 
[433]  unless  the  voyage  and  the  intended  trading  were  legalized  by  the  treaty  of 
commerce  which  was  entered  into  between  Great  Britain  and  the  United  States  of 
America  on  the  19th  of  November  1794,  which  was  afterwards  ratified  by  the  United 
States  on  the  14th  of  August  1795,  and  by  His  Majesty  on  the  28th  of  October  in 
that  year  and  retrospectively  confirme<l  by  parliament  in  the  37  Geo.  3. 

By  the  11th  article  of  that  treaty  it  is  agreed  that  there  shall  be  a  reciprocal  and 
entirely  perfect  liberty  of  navigation  and  commerce  between  their  respective  people 
in  the  manner,  under  the  limitations  and  on  the  conditions  specified  in  the  treaty. 

By  the  13th  article  His  Majesty  consents  that  the  vessels  belonging  to  the  citizens 
of  the  United  States  of  America  shall  be  admitted  and  hospitably  received  in  all  the 
sea-ports  and  harbours  of  the  British  territories  in  the  East  Indies,  and  that  the 
citizens  of  the  said  United  States  may  freely  carry  on  a  trade  between  the  said  terri- 
tories and  the  said  United  States  in  all  articles  of  which  the  importation  or  exportation 
respectively  to  or  from  the  said  territories  shall  not  be  entirely  prohibited  :  Provided 
only  that  it  shall  not  be  lawful  for  them  in  any  time  of  war  between  the  British 
government  and  any  other  power  or  state  whatever  to  export  from  the  said  territories 
without  the  special  permission  of  the  British  government  there  any  military  stores, 
or  naval  stores,  or  rice.  The  citizens  of  the  United  States  are  to  pay  no  higher  tonnage 
duty  than  British  vessels  pay  in  the  ports  of  the  United  States,  and  they  are  to  pay 
the  same  import  and  export  duties  as  are  paid  by  British  vessels.  It  is  expressly 
agreed  that  the  vessels  of  the  United  States  shall  not  cany  any  of  the  articles  exported 
by  them  from  the  said  British  territories  to  any  port  or  place  except  to  some  port  or 
place  in  America  whore  the  same  shall  be  unladen,  and  such  regulations  shall  be 
adopted  by  both  parties  as  shall  be  found  necessary  to  enforce  the  due  and  faithful 
observance  of  this  stipulation.     This  article  is  not  to  extend  to  allow  the  vessels  of 
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the  United  States  to  cairy  on  any  part  of  the  coasting  trade  of  the  British  territories  : 
and  for  explanation  it  is  added  that  vessels  going  with  their  original  cargoes  or  part 
thereof  from  one  port  of  discharge  to  another  are  not  to  be  considered  as  carrying  on 
the  coasting  trade.  This  article  contains  soine  other  provisions  by  which  Americans 
are  to  govern  themselves  in  their  interconrse  with  the  British  territories,  [434]  but 
nothing  arises  upon  that  part  of  the  article  material  to  the  present  subject. 

On  the  part  of  Mr.  Marryat  the  Defendant  in  the  action,  it  has  been  insisted  by 
Mr.  Rous  who  entered  veiy  fairly  into  the  real  merits  of  the  case,  that  according  to 
the  true  construction  of  this  treaty,  viewing  it  in  all  its  parts  and  attending  both  to 
the  letter  and  the  spirit  of  it,  the  trade  to  be  carried  on  between  the  British  territories 
irr  the  East  Indies  and  the  United  States,  is  a  direct  and  immediate  trade  from  the 
United  Slates  to  the  British  territories  as  well  as  from  the  British  territories  to  the 
Urrited  States,  which  unquestionably  must  be  direct  and  immediate,  it  being  expressly 
agreed  that  the  vessels  of  the  United  States  shall  not  carry  any  of  the  articles  exported 
bj'  them  from  the  British  territories  in  the  East  Indies  to  any  port  or  place  except  to 
some  poi  t  or  place  in  America  where  the  same  shall  be  unladen  ;  and  consequerrtly 
that  the  voyages  insured  from  Bourdeaux  and  from  Madeira  not  being  protected  by 
the  policy  were  ex  concessis  illegal. 

Mr.  Rous's  verbal  criticism  («)  upon  the  word  "between  "  was  ingenious,  and  well 
supported  :  but  in  truth  there  is  hardly  a  word  in  the  Eirglish  language  less  precise 
in  It's  meaning  or  more  indefinite  in  it's  application  than  the  word  "between." 
According  to  the  context  it  is  used  to  express  the  strictest  local  sense  of  to  atrd  from, 
or  the  most  remote  relation  which  any  orre  thirrg  can  have  or  bear  to  arrother.  For 
instance,  when  we  say  that  the  irrlet  from  the  Western  Ocean  to  the  Mediterranean  is 
between  the  coast  of  Spain  aird  the  coast  of  the  empire  of  Morocco,  it  marks  geographical 
lines  precisely  drawn.  But  if  we  were  to  say  that  the  irrtercourse  betweerr  the  coast 
of  Spain  and  that  of  the  empire  of  Morocco  was  irrterrupted  by  the  religious  opinions 
and  the  habits  of  living  pi-evailing  in  the  two  countries,  the  word  "between  "  would 
have  no  other  effect  than  to  point  out  the  countries  or  nations  whose  intercourse  is 
spoken  of  as  interrupted  by  the  causes  enumerated,  and  would  mean  no  more  than 
what  is  meant  by  the  same  word  in  the  11th  article  of  this  treaty  where  the  expres- 
sion is  "  between  their  respective  people."  When  we  leave  [435]  this  narrow  ground 
of  argumeirt,  arrd  proceed  to  consider  the  whole  context  of  this  article,  the  generality 
of  the  expressions,  the  most  obvious  interpretation  of  those  expressions,  and  all  the 
probable  arrd  possible  consequences  which  may  follow  from  our  exposition  of  this 
article,  the  subject  expands  itself  to  an  alarming  magiritude,  and  the  argument  would 
take  a  very  wide  compass  indeed,  if  it  were  irow  to  be  entered  into  for  the  first  time  : 
but  after  the  very  elaborate  discussiotr  which  this  cause  has  undergone  in  the  Court 
of  Kirrg's  Bench,  where  a  solemn  judgment  was  pronourrced  at  the  close  of  a  fourth 
argumerrt,  and  considering  that  that  judgment  has  now  been  submitted  to  our  review 
upon  arguments  which,  though  very  ably  put,  have  irot  materially  varied  the  state  of 
the  questions  which  have  been  made  and  decided  upon  by  that  Court,  we  do  irot  feel 
ourselves  called  upon  to  enter  very  much  at  large  into  the  subject,  and  I  shall  content 
myself  with  stating  as  shortly  as  I  carr  the  grounds  upon  which  the  unanimous  opirrion 
of  this  Court  that  the  judgment  of  the  Court  of  King's  Bench  is  not  erroneous  and 
ought  to  be  affirmed  may  be  supported. 

The  language  of  the  13th  article  is  that  the  citizens  of  the  United  States  may 
freely  cany  orr  a  trade  between  the  said  territories  and  the  said  Urrited  States  in 
articles  not  entirely  prohibited.  They  are  therefore  not  restricted  to  trade  in  articles 
of  the  growth  produce  and  manufacture  of  the  United  States:  it  is  enough  that  the 
articles  they  trade  in  are  not  articles  prohibited  from  beiirg  imported  to  the  British 
territories  in  Iirdia,  or  exported  from  therrce  by  any  body.  If  then  they  propose  to 
trade  with  the  British  territories  in  India  in  foreign  commodities  as  they  may  do, 
they  must  use  means  to  furnish  themselves  with  those  commodities.     In  the  nature 

(a)  To  prove  that  the  wor-d  between  meant  to  arrd  from,  Mr-.  Rous  referred  to 
the  EHEA  nTEPOEXTA  of  John  Home  Tooke,  part  1st,  p.  404,  ed.  2,  whei-e  it  is 
said  to  be  a  dual  preposition  derived  from  the  Anglo  Saxon  imperative  he  arrd  the 
Anglo-Saxon  for  Twain,  arrd  also  to  Johnson's  Dictionary,  where  it  is  interpreted 
"from  one  to  another." 
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of  things  it  must  be  done  in  a  course  of  trade.  The  obvious  course  of  trade  is  that 
they  should  carry  their  native  commodities  to  other  countries  where  they  can  be 
exchanged  with  the  most  advantage  for  articles  proper  for  the  East  India  market,  and 
that  they  should  then  proceed  to  India  in  order  to  carry  on  a  tra<le  there  in  those 
articles.  I  find  nothing  in  the  treaty  which  will  warrant  me  in  siiying  that  it  was 
the  intention  of  the  contracting  parties  that  the  trade  conceded  by  the  treaty  should 
not  be  so  carried  on.  Mr.  Rous  found  himself  obliged  to  acknowledge  that  the  citizens 
of  the  United  States  might  within  the  terras  of  this  treaty  fir.?t  import  into  America 
the  articles  in  whi(;h  they  propose  to  [436]  trade  with  the  British  tenilories  in  India, 
and  then  export  them  from  America  in  a  direct  voyage  to  the  Knst  Indies,  and  he 
could  not  deny  that  they  might  have  imported  these  articles  into  America  even  from 
London.  Indeed  it  would  have  been  a  most  extraordinary  state  of  things  if  they 
might  have  gone  to  every  other  market  for  the  goods  they  wanted,  but  that  the  British 
market  was  excluded.  And  to  the  apparent  disadvantage  under  which  the  citizens  of 
the  United  States  would  carry  on  trade  with  the  British  territories  in  India  so  con- 
ducted, Mr.  Rous  argued,  that  so  to  understand  the  treaty  would  be  oidy  to  give  the 
fair  and  due  preference  to  the  great  national  commerce  of  the  East  India  Company. 
Whether  this  trade  should  have  been  conceded  under  any  qualifications  or  restrictions 
is  one  thing,  it  having  been  conceded  now,  to  attempt  to  cramp  it  by  a  narrow, 
rigorous,  forced  constiuction  of  the  words  of  the  treaty,  is  another  and  a  very  difllerent 
consideration.  We  cannot  suppose  that  an  indirect  advantage  was  intended  to  be 
reserv'd  to  the  East  India  Company  by  so  framing  the  treaty  t^at  the  American  trade 
might  by  construction  be  put  under  disadvantage  ;  because  this  would  be  a  chicanery 
unworthy  of  the  British  government  and  contrary  to  the  character  of  it's  negociations, 
which  have  been  at  all  times  distinguished  for  their  good  faith  to  a  degree  of  candour 
which  has  been  supposed  sometimes  to  have  exposed  it  to  the  hazard  of  being  made 
the  dupe  of  more  refined  politicians.  The  nature  of  the  trade  granted  in  mj'  opinion 
fixes  the  construction  of  the  grant.  If  it  were  necessary  to  go  farther  strong  argu- 
ments may  be  drawn  from  the  context  of  this  article  and  the  contrast,  which  the 
comparing  it  with  the  preceding  article,  will  produce.  From  the  context  it  appears 
that  the  trade  was  to  be  free,  subject  only  to  certain  specific  regulations.  The  citizens 
of  the  United  States  are  put  upon  the  same  footing  as  to  duties  with  British  subjects. 
No  question  is  proposed,  no  means  of  ascertaining  the  fact  are  provided,  where  they 
come  from,  though  it  is  anxiously  stipulated  where  they  are  to  go  to.  The  words 
"original  cargo"  are  to  be  found  in  the  article  and  it  was  supposed  they  might  be  used 
as  a  ground  to  infer  that  the  trade  was  to  be  direct  from  the  United  States.  But 
"original  cargo"  is  plainly  set  in  opposition  to  the  cargo  to  be  taken  in  India.  The 
provision  respecting  it  is  that  though  the  coasting  trade  is  not  permitted  to  the  citizens 
of  the  United  States,  they  may  carry  the  cargo,  which  they  originally  [437]  brought 
with  them,  into  the  ports  of  the  British  territories  from  one  port  of  delivery  to  another 
for  the  purpose  of  a  market.  The  word  original  sei  ves  the  purpose  for  which  it  is 
used  perfectly  well,  and  it  marks  a  total  indifference  to  the  question  where  the  cargo 
was  picked  up.  I  have  already  had  occasion  to  take  notice  that  as  t)  the  cargo  to  be 
imported  no  other  restriction  or  qualification  was  in  the  view  of  the  contracting  parties 
than  that  it  shoulil  consist  of  articles  not  expressly  prohibited.  But  when  this  article 
is  contrasted  with  the  preceding  article,  the  true  construction  of  it  will  be  seen  in  a 
still  clearer  point  of  view.  The  12th  article  is  in  substance,  that  it  ^hall  be  lawful  for 
the  citizens  of  the  United  States  to  carry  to  any  of  His  Majesty's  i^Liu'ls  and  ports 
in  the  West  Indies  from  the  United  States  in  their  own  vessels,  not  being  above  seventy 
tons,  any  goods  or  merchandize  being  of  the  growth  manufacture  or  produce  of  the 
said  states,  which  British  vessels  might  carry  to  the  islands  from  the  sjld  states,  and 
that  the  citizens  of  the  United  States  may  purchase  load  and  carry  away  in  their  said 
vessels  to  the  United  Slates  from  the  islands  all  such  articles  being  of  the  growth 
manufacture  or  produce  of  the  islands  as  British  vessels  could  carry  from  thence  to 
the  said  states,  provided  that  the  American  vessels  carry  and  land  their  caigoes  in 
the  United  Slates  only,  it  being  agreed  that  the  United  States  are  to  prohibit  and 
restrain  the  carrying  any  molasses  sugar  coffee  cocoa  or  cotton  in  American  vessels 
either  from  His  Majesty's  islands  or  fiom  the  United  States  to  any  part  of  the  woild 
except  the  United  States,  and  there  is  a  proviso  that  British  vessels  may  import  from 
the  islands  into  the  United  States,  and  may  export  from  the  United  States  to  the 
islands,  all  articles  of  the  growth  produce  or  manufacture  of  the  islands  or  of  the 
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United  States  respectively,  which  by  the  laws  of  the  said  states  might  be  then  imported 
or  exported. 

The  trade  to  be  carried  on  between  the  citizens  of  the  United  States  and  the 
British  West  India  islands,  by  virtue  of  this  article,  is  required  to  be  in  goods  of  the 
growth  produce  or  manufacture  of  the  islands  and  United  States  respectively.  This 
trade  in  the  nature  of  it  must  be  immediate  and  direct.  It  could  not  be  in  the 
contemplation  of  the  contracting  parties  that  it  might  be  circuitous,  except  indeed 
within  the  limits  of  the  United  States  and  within  the  range  of  the  British  West  India 
islands,  and  so  far  as  I  take  it,  it  is  circuitous.  The  cantracting  parties  could  not 
look  [438]  to  so  remote  a  possible  case  as  that  a  citizen  of  the  United  States  might 
load  the  native  commodities  of  the  United  States  in  a  foreign  port,  and  therefore  we 
are  not  driven  to  collect  the  meaning  of  this  article  from  the  precision  of  the  language 
it  uses.  Its  language  is  however  most  precise.  The  terminus  a  quo  and  the  terminus 
ad  quem  are  designed  with  as  much  certainty  as  would  be  required  in  an  indictment 
for  not  repairing  a  particular  part  of  the  King's  highway.  And  to  exclude  all 
possibility  of  misapprehension,  mark  how  entirely  this  trade  was  to  be  immediate  and 
direct,  a  provision  is  added  that  the  United  States  are  to  prohibit  the  carrying  goods 
of  the  produce  of  the  West  India  islands  in  American  vessels  to  any  port  of  the 
world  except  the  United  States.  Thus  contrasted,  those  articles  afford  an  illustration 
of  the  internal  evidence  of  the  import  and  true  intent  and  meaning  of  each  considered 
separately,  and  the  conclusion  from  the  whole  appears  to  us  to  be  irresistible  that  the 
trade  to  be  carried  on  under  the  12th  article  between  the  United  States  and  the  British 
West  India  islands  is  a  direct  trade,  and  that  the  trade  to  be  carried  on  between  the 
United  States  and  the  British  territories  in  the  East  Indies  under  the  13th  article  may 
be  as  circuitous  as  the  entei  prising  spirit  of  commerce  can  make  it.  There  may  be 
reason  to  apprehend  that  sucb  an  intercourse  with  the  British  territories  in  the  East 
Indies  may  prove  very  injurious  to  the  interests  of  the  East  India  Company,  and  to 
Great  Britain  in  respect  of  the  great  national  commerce  which  is  carried  on  by  that 
Company.  In  particular  there  may  be  reason  to  apprehend  that  this  treaty  will  open 
a  door  to  many  of  our  own  people  whom  the  policy  of  our  laws  has  shut  out  from  a 
direct  trade  to  the  East  Indies.  In  truth  it  can  hardly  be  expected  that  the  spirit  of 
commerce,  too  often  found  eluding  laws  made  to  keep  it  within  bounds,  that  the  lucri 
bonus  odor  should  not  embark  British  capital  in  this  trade.  This  ought  to  have  been 
foreseen,  and  therefore  I  conclude  it  was  foreseen,  and  that  it  was  found  that  the  balance 
of  advantage  and  disadvantage  preponderated  in  favour  of  the  treaty.  If  not;  those 
who  advised  it  will  have  to  answer  for  it:  the  responsibility  is  not  with  us.  We  are 
not  even  the  expounders  of  treaties.  This  treaty  is  brought  under  our  consideration 
incidentally  as  an  ingredient  in  a  cause  in  judgment  before  us  :  we  only  say  how  it  is 
to  be  understood  between  the  parties  to  this  record.  This  we  are  bound  to  do  ;  and 
we  have  but  one  rule  by  which  we  are  to  govern  [439]  ourselves.  We  are  to  construe 
this  treaty  as  we  would  construe  any  other  instrument  public  or  private.  We  are  to 
collect  from  the  nature  of  the  subject,  from  the  words  and  from  the  context,  the 
true  intent  and  meaning  of  the  contracting  parties,  whether  they  are  A.  and  B.,  or 
happen  to  be  two  independent  states.  The  Judges  who  administer  the  municipal 
laws  of  one  of  those  states  would  commit  themselves  upon  very  disadvantageous 
ground,  ground  which  they  can  have  no  opportunity  of  examining,  if  they  were  to 
suffer  collateral  considerations  to  mix  in  their  judgment  on  a  case  circumstanced  as 
the  present  case  is.  It  has  been  urged  that  in  this  instance  (at  least  as  to  the  goods 
in  the  third  policy)  this  was  a  commerce  direct  from  this  country,  and  that  this 
treaty  does  not  open  a  trade  between  Great  Britain  and  the  British  territories  in  the 
East  Indies  to  the  prejudice  of  the  monopoly  vested  in  the  East  India  Company. 
This  objection  is  plausible  but  not  founded.  The  circumstance  that  this  part  of  the 
cargo  of  the  "Argonaut"  was  procured  here,  and  the  share  which  the  Plaintiff  Wilson 
had  in  procuring  it,  might  have  deserved  consideration  as  evidence  of  a  collusion  by 
means  of  which  Wilson  was  carrying  on  for  himself  an  illicit  trade  to  the  East  Indies 
which  might  have  subjected  this  ship  and  cargo,  or  this  part  of  the  cargo  to  seizure 
and  confiscation.  But  this  use  has  not  been  made  of  the  facts  found  by  the  special 
verdict :  and  no  other  use,  consistent  with  our  opinion  of  the  legal  effect  of  the  treaty, 
could  be  made  of  them.  For  a  citizen  of  the  United  States  being  allowed  to  trade  to 
the  British  territories  in  India  generally  with  an  exception  of  a  few  articles  only,  as 
he  may  take  in  his  cargo  in  the  ports  of  his  own  country,  so  he  may  take  it  in  in  the 
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ports  of  this  country  as  well  as  any  other;  and  he  may  employ  an  agent,  and  that 
agent  may  be  a  British  subject.  It  is  a  lawful  agency.  It  seems  to  roe  impossible  to 
maintain  in  argument  that  the  subject  of  a  nation  in  amity  who  may  trade  to  the 
British  territories  in  India  should  be  excluded  from  one  market  for  his  outward 
investment  when  all  other  markets  are  open  to  him,  and  when  it  is  distinctly 
admitted  that  the  markets  of  all  the  world,  including  ours,  circuitously  must  be 
open  to  him. 

There  remains  one  other  topic  of  which  I  am  called  upon  to  take  some  notice.  It 
is  said  that  Collett,  who  is  solely  interested  in  the  two  first  of  these  policies,  and  has 
a  joint  interest  with  Butler  in  the  last,  being  a  natural  born  subject  of  this  country, 
[440]  cannot  shako  off  that  character,  and  become  an  American  so  as  to  entitle  himself 
to  the  protection  of  this  treaty.  He  is  a  Biilish  subject  trading  to  the  East  Indies: 
his  trade  is  therefore  illicit :  the  voyages  insured  are  illegal  :  and  the  policies  are  void. 
Or  perhaps  the  objection  ought  to  be  put  another  way  thus.  The  vessels  in  which 
only  the  trade  can  lawfully  be  carried  on  between  the  United  States  and  the  British 
territories  in  India  according  to  the  provisions  of  the  Statute  37  Geo.  3,  c.  97,  must 
be  owned  by  subjects  of  the  United  States,  and  whereof  the  master  and  three  fourths 
of  the  mariners  at  least  are  subjects  of  the  United  Slates:  whereas  this  vessel  the 
"  Argonaut"  was  in  part  the  propeity  of  a  natural-born  subject  of  this  country,  and 
this  part-owner  was  also  the  master  ;  consequently  she  was  not  owne<l  by  a  subject 
of  the  United  States,  nor  navigated  by  a  master  a  subject  of  the  United  States, 
within  the  true  intent  and  meaning  of  the  navigation  laws,  and  particularly  the  Statute 
37  Geo.  3,  c.  97.  The  conclusion  will  be  the  same.  The  voyages  insured  were  there- 
fore illegal  and  the  policies  void.  This  is  the  only  point  in  the  case  which  has 
appeared  to  me  to  have  any  difficulty  in  it.  I  must  confess  that  when  I  found  it 
stated  as  a  fact  in  this  special  verdict  that  Collett  and  Butler  were  natural-born 
subjects  of  his  Majesty,  I  felt  myself  embarrassed,  and  I  could  not  readily  disengage 
myself.     And  when  I  found  that  in  the  year  1797  there  had  been  a  reference  (a)  from 

(a)  By  37  Geo.  3,  e.  97,  s.  1,  goods  of  the  growth  of  America  are  allowed  to  be 
imported  into  Great  Britain  from  the  United  States  of  America  in  British  ships 
owned  navigated  and  registered  according  to  law,  or  American  ships  "whereof  the 
master  and  three  fourths  of  the  mariners  at  least  are  subjects  of  the  said  United 
States."  On  this  a  question  arose,  whether  one  Smith  who  bad  become  a  citizen  of 
the  United  States  since  the  declaration  of  independence,  and  came  here  as  master  of 
an  American  vessel,  was  within  the  meaning  of  the  act.  The  case  was  submitted 
to  the  opinion  of  the  King's  Advocate  and  the  Attorney  and  Solicitor  General ;  which 
was  as  follows : 

To  the  Lords  of  His  Majesty's  Most  Honourable  Privy  Council. 

May  it  please  your  Lordships, 

In  obedience  to  your  Lordships'  order  of  the  16th  instant,  referring  to  us  the 
petition  of  John  Montgomery,  the  representation  of  Simon  Cock,  and  papers 
accompanying  the  same,  to  your  Lordship's  order  aiuiexed,  and  requiring  us  to 
consider  thereof,  and  report,  whether  Alexander  Smith  therein  tiamed  is  to  be 
considered  accoiding  to  the  true  construction  of  His  Majesty's  order  in  council  of 
the  31st  May  1797,  for  regulating  the  trade  between  Great  Britain  and  the  territories 
belonging  to  the  United  States  of  America,  as  a  subject  of  the  United  States  of 
America,  and  whether  he  is  entitled  to  be  master  of  a  ship  belonging  to  the  said 
United  States  trading  to  this  country,  and  to  confer  on  the  >-aid  ship  the  benefit  of 
the  said  order  in  council :  We  have  considered  the  said  papers  so  referred  to  us,  and 
we  are  of  opinion,  that  Alexander  Smith,  being  a  natural-born  subject  of  His  Majesty, 
and  not  having  been  admitted  a  citizen  of  the  United  States  of  America  until  the 
6th  of  May  1796,  cannot  lie  considered,  with  respect  to  this  country,  as  a  subject  of 
the  United  States,  so  as  to  entitle  him  to  be  master  of  a  ship  belongitig  to  the  United 
States  trading  to  this  country,  anel  to  confer  on  the  said  ship  the  benefit  of  the  said 
order  in  council.  We  apprehend  that  this  point  was  submitted  to  the  opinion  of  Sir 
Philip  Yorke  [1],  in  1732,  in  the  case  of  a  Scotchman,  who  had  been  made  a  burgher  of 
Stockholm,  and  was  the  master  of  a  Swedish  ship  navigated  with  Swedish  mariners; 

[1]  Vide  Reeve's  Law  of  Shipping,  252. 
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the  Privy  Council  [441]  to  the  then  Advocate  General,  and  the  two  law  officers  of  the 
Crown,  and  that  they  had  concurred  in  opinion  that  the  master  of  an  American  vessel 
a  subject  of  the  United  States  domiciled  there,  but  in  fact  a  natural-born  subject  of 
Great  Britain  was  not  to  be  considered  as  a  subject  of  the  United  States  within  the 
meaning  of  our  navigation  laws,  founding  themselves  upon  an  opinion  of  Lord  Hard- 
wicke  when  he  was  Attorney  General,  and  that  the  Council  had  adopted  and  acted 
upon  that  opinion,  I  felt  my  difficulty  increase  upon  me  :  for,  though  this  was  not  a 
judicial  decision,  (as  in  the  argument  at  the  bar  of  the  Court  of  King's  Bench  it  was 
supposed  to  be,)  it  was  certainly  of  the  highest  authority  next  to  a  judicial  decision: 
it  was  a  public  act  of  the  executive  government,  founded  on  the  advice  of  eminent  and 
learned  men,  whose  situations  called  upon  them  to  make  themselves  well  acquainted 
with  our  naviga-[442]-tion  laws,  and  must  have  made  them  veiy  familiar  with  all  the 
questions  which  had  aiisen  upon  those  laws  :  and  it  was  therefore  entitled  to  very  great 
respect  fiom  me.  It  may  be  observed  that  this  order  might  have  been  followed  by  a 
judicial  decision.  It  purpoits  to  recommend,  that  under  the  actual  circumstances  the 
vessel  should  be  admitted  to  an  entry  though  she  was  not  navigated  according  to  law. 
Notwithstanding  the  order  and  the  entry  in  consequence  of  it,  the  vessel  might  have  been 
seised  and  prosecuted  in  the  Exchequer,  and  so  the  question  might  have  been  brought 
to  a  judicial  decision.  It  was  done  in  the  case  of  Scoll  qui  tarn  v.  Schwartz,  Com.  677, 
cited  in  the  argument.  By  the  way  I  do  not  understand  upon  what  ground  the  case 
of  Butler  was  distinguished  from  CoUeit's  case,  unless  Butler  has  been  expressly  dis- 
charged from  his  allegiance  by  act  of  parliament,  in  consequence  of  our  acknowledg- 
ment of  the  independence  of  the  United  Slates.     They  were  both  natural-born  subjects, 

and  that  he  thought  this  would  not  entitle  the  Scotchman  to  be  considered  as  a 
Swede  in  Great  Britain,  his  native  country. 

All  which  we  humbly  submit  to  your  Lordship's  consideration. 

William  Scott, 
John  Scott, 
June  19,  1797,  John  Mitford. 

In  consequence  of  the  above  opinion  the  following  letter  was  written  for  the 
information  of  the  Lords  Commissioners  of  the  Treasury,  and  acted  upon  by  them  : 

Council-Office,  Whitehall, 
23d  June  1797. 

Sir, — The  Lords  of  His  Majesty's  most  honorable  Privy  Council  having  had  under 
consideration  a  report  of  His  Majesty's  Advocate,  Attorney  and  Solicitor  General,  on 
the  petition  of  John  Montgomery,  and  a  representation  of  Simon  Cock  his  agent,  and 
papers  accompanying  the  same,  requesting  the  entry  at  the  port  of  Liverpool  of  the 
American  ship  "America,"  Alexander  Smith  master,  from  New  York  ;  notwithstanding 
it  has  been  objected  to,  on  the  grounds  of  the  master  of  the  said  ship  not  possessing 
all  the  qualifications  of  an  American  subject ;  I  am  commanded  by  their  Lordships  to 
transmit  a  copy  of  the  said  report  to  you  for  the  information  of  the  Lords  Commis- 
sioners of  His  Majesty's  Treasury,  and  I  am  to  signify  that  the  Lords  of  the  Council 
agiee  in  opinion  with  His  Majesty's  Advocate,  Attorney  and  Solicitor  General,  that  a 
British  subject  cannot  so  divest  himself  of  the  character  of  a  British  subject,  by  being 
naturalized  or  becoming  a  citizen  of  any  foreign  estate,  as  to  entitle  him  to  be  con- 
sidered, in  this  country,  as  a  subject  of  such  foreign  state,  under  the  laws  of  navigation. 
And  their  Lordships  are  further  of  opinion,  that  for  many  reasons  it  would  be  very 
contrary  to  the  inteiest  of  this  countrj',  to  admit  of  such  a  claim,  yet,  as  this  is  the 
first  case  with  respect  to  the  United  States  of  America  in  which  a  claim  of  this  nature 
has  been  brought  forward,  their  Lordships  do  not  think  it  would  be  proper  to  take 
advantage  of  the  forfeiture  of  the  said  ship,  &c.  and  are  even  of  opinion,  that  under 
all  the  circumstances  of  the  present  case,  the  said  ship  "America"  should,  according 
to  the  request  of  the  memorialist,  be  permitted  to  enter  the  cargo  at  the  port  of 
Liverpool  ;  I  am  however  directed  by  their  Lordships  to  desire  that  a  copy  of  the 
said  report  may  be  transmitted  to  the  Commissioners  of  His  Majesty's  Customs,  and 
that  they  may  be  informed,  that  after  such  notice  a  like  indulgence  will  not  be 
granted.— I  am,  &c.  W.  Fawkenkr. 

Geo.  Rose  Esq. 
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thoy  were  both  adopted  subjects  of  the  United  States,  and  it  is  to  be  said  of  both 
Nemo  (iatriam  in  qua  imius  est  exiiuic,  nee  lefjeantiie  debituiii  cjuarie  possit.  It  was 
observed  by  Lord  Hale,  that  a  natural-born  subject  of  this  country  may  by  foreign 
uaturalizatiun  entangle  himself  in  ditticulties  and  a  conflict  of  duties.  So  may  tho 
naturalized  or  denizen  subject  of  the  King  of  Great  Britain.  Yet  it  is  clear,  that  we 
and  all  tho  civilized  nations  and  stales  of  Europe  do  adopt  (eacii  according  to  their 
own  laws)  tho  natural-born  subjects  of  other  countries.  So,  as  I  take  it,  Vattel 
(lib.  1,  c.  19,  s.  212,  et  seq.)  puts  it  in  the  passages  refeired  to.  Our  laws  give 
certain  piiviloges  and  withhold  certain  privileges  from  our  adopted  sulijects,  and  we 
may  naturally  conclu  j,  that  there  may  be  some  quuliiieation  of  the  privilege  in  tho 
laws  of  other  countnes.  But  our  resident  denizens  are  entitled,  as  I  take  it,  to  all 
801  ts  of  commercial  privileges  which  our  natural-born  subjects  can  claim.  We  should 
consider  them  as  English  in  the  language  of  the  Navigation  Act.  The  United  Stales 
do  undoubtedly  consider  their  adopted  subjects  as  subjects  of  the  United  States  within 
their  laws.  And  I  take  it  that  we  should  consider  their  adopted  subjects,  if  they 
happen  not  to  be  natural  born  subjects  of  the  King  of  Great  Britain,  as  suljjects  of 
the  United  States  within  our  navigation  laws.  To  this  proposition  I  take  tho  case  of 
6'co//  V.  Schtvarlz  to  bo  in  point,  if  it  wanted  an  authority.  The  case  now  begins  to 
work  itself  clear.  It  comes  to  this  question  :  What  ditlerence  dots  the  circumstance 
of  the  adopted  sub-[443]-jecl  of  tho  United  Stales  being  a  natural  born  subject  of  the 
King  of  Gieat  Britain  make?  Is  there  any  general  piiiiciple  in  the  law  of  nations 
(out  of  which  this  adoption  of  subjects  seems  to  have  grown)  that  in  the  parent  stale 
the  adopted  subject  is  incapable  ef  enjoying  the  piivileges  which  have  been  conceded 
by  the  paient  stale  to  the  other  subjects  of  thai  stale  which  has  adopted  him  ]  I 
know  of  no  such  disabling  principle.  Let  us  then  come  to  our  own  municipal  law. 
Lord  Hale  says  foreign  naturalization  may  involve  the  uatural-born  subject  in  a 
conflict  of  duties.  This  is  eloquence  but  not  precision.  What  are  the  duties  of 
which  there  may  be  a  conflict?  Our  laws  pronounce,  that  if  there  should  be  war 
between  his  parent  state  and  the  slate  which  has  adopted  him,  he  must  not  arm  him- 
self against  the  parent  state.  Perhaps  they  go  further  and  say,  that  if  he  is  here  ho 
may  be  pieveiiteil  from  returning  to  his  domicile  in  the  state  which  has  adopted  him  : 
that  if  he  is  there,  he  must  on  receiving  the  Knig's  commands  under  his  privy  seal 
return  hither  on  pain  of  incuriing  a  contempt  and  penalties  consequent  upon  it. 
Whether  the  proclamation  (8  Term  Hep.  34)  which  has  been  introduced  into  this 
cause  will  have  the  same  ettect  as  a  pi  ivy  seal  served  upon  the  party,  is  a  question 
not  necessary  to  be  here  discussed.  It  cannot  have  a  greater  effect,  nor  an  effect  of 
a  difl'erent  nature,  and  may  therefore  be  laid  out  of  the  ca.se.  Our  municipal  laws  may 
attach  upon  him  in  some  other  cases,  but  I  conclude  in  no  instance  which  by  analogy 
can  govern  the  present  case,  because  I  have  heard  of  no  such  argument  from  analogy. 
Upon  what  authority  then  is  it  said,  that  a  natural-born  subject  of  the  King  of  Great 
Biitain  shall  not  trade  to  tho  East  Indies,  though  he  is  an  adopted  subject  of  another 
couniry  whose  subjects  in  general  are  allowed  to  trade  to  the  East  Indies?  Shall  it 
be  enough  to  say  the  rest  of  the  King's  subjects  are  not  allowed  to  trade  to  the  East 
Indies,  and  therefore  you  being  the  King's  subject  shall  not?  Ho  will  answer,  I  have 
a  piivilege  which  the  rest  of  the  King's  subjects  have  not.  I  am  the  King's  subject, 
but  I  am  also  the  subject  of  the  United  States,  and  Great  Britain  has  granted  to  tho 
subjects  of  the  United  States  that  they  may  trade.  He  may  add,  I  violated  no  law 
of  my  parent  state,  in  procuring  myself  to  be  received  a  subject  of  the  United  Stales. 
She  encourages  the  practice,  for  she  herself  adopts  the  subjects  of  other  stales.  Why 
then  are  the  fruits  of  my  adoption  to  be  withheld  from  me?  If  it  be  said  to  him,  you 
a  British  subject  ought  not  to  trade  to  the  loss  and  injury  of  the  East  India  Com|)any 
[444]  who  have  a  monopoly :  he  may  say,  the  subjects  of  the  United  States  may 
and  ought  to  carry  on  this  trade  under  the  authority  of  the  laws  of  this  country  ; 
under  the  authority  of  the  same  laws  which  gave  to  the  East  India  Company 
their  monopoly.  If  the  Company  sustained  a  loss,  it  is  damnum  sine  injuria. 
In  short,  it  being  once  granted  that  natural-born  subjects  of  the  King  of  Great 
Britain  may  become  subjects  of  the  United  States,  there  can  be  no  bieach  of 
moral,  political,  or  legal  duties,  no  conflict  of  duties  in  claiming  or  exercising  the 
privileges  which  belong  to  that  character.  The  same  train  of  reasoning,  in  my  judg- 
ment, goes  to  prove  that  it  is  not  yet  sufficiently  established  to  be  now  taken  for  clear 
law  upon  the  ground  of  which  we  ought  to  declare  these  contracts  void,  that  a  natural- 
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born  subject  of  the  King  naturalized,  or  otherwise  adopted  as  a  subject  by  a  foreign 
state,  is  not  to  be  considered  within  our  navigation  laws  as  a  subject  of  that  foreign 
state  when  acting  in  the  character  of  the  master  of  a  v  :^,sel  belonging  to  the  subjects 
of  that  foreign  state.  Such  a  man  is  certainly  to  many  purposes,  "of  that  country  or 
place"  which  are  the  words  of  the  Navigation  Act,  and  "a  subject  of  the  United 
States,"  which  are  the  words  of  the  Stat.  37  Geo.  3,  c.  97.  In  point  of  title  to  this 
character  of  subject,  he  is  sufficiently  so  within  our  navigation  laws.  I  mean  that  he 
is  sufficiently  adopted,  according  to  the  case  in  Comyns,  to  be  considered  a  subject  of 
that  country  within  our  navigation  laws,  supposing  his  claim  not  to  be  repelled  by  his 
being  a  natural-born  subject  of  Great  Britain.  I  am  not  prepared  to  say,  highly  as  I 
respect  the  authority  of  those  who  held  that  opinion,  that  this  character  of  natural- 
born  subject  will  control  or  suspend  the  legal  operation  of  that  of  a  subject  of  the 
United  States.  There  is  here  no  conflict  of  duties.  Both  characters  may  stand 
together;  and  if  some  political  inconveniences,  such  as  those  suggested  in  the  argu- 
ment before  us,  (though  these  seem  very  remote,)  should  follow,  yet  if  these  incon- 
veniences are  not  of  consequence  enough  to  prevent  the  practice  of  the  adoption  of 
subjects  by  Great  Britain  and  every  other  state  in  Europe,  we  cannot  satisfy  our- 
selves that  they  ought  to  control  the  legal  consequences  of  that  adoption.  We  are 
of  opinion  that  there  is  no  error  in  this  judgment,  and  that  it  ought  to  be  affirmed. 
Judgment  affirmed. 

Mr.  Justice  BuUer  was  absent  from  the  20th  and  Mr.  Justice  Heath  from  the 
24th  of  April  to  the  end  of  the  term,  from  indisposition. 

The  end  of  Easter  Term. 


[445]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Trinity  Term,  in  the  Thirty-Ninth  Year  of  the  Keign  of  George  III. 

Wilton  Executrix  v.  Hamilton.     May  6th,  1799. 

A.  sued  as  executrix  of  B.  on  a  policy  effected  by  B.  in  his  life-time,  in  which  he  was 
jointly  interested  with  C.  and  D.  now  living  and  was  nonsuited,  held  that  she  was 
entitled  to  the  privilege  of  an  executrix  to  be  exempt  from  costs  (a). 

This  was  an  application  to  the  Court  to  direct  the  prothonotary  to  tax  costs  against 
the  Plaintiff  who  had  been  nonsuited.  The  ground  on  which  it  was  attempted  to  differ 
this  from  the  common  case  of  an  executrix  were  as  follow.  The  plaintiff  declared  as 
executrix  of  her  husband  on  a  policy  of  assurance  effected  by  him  in  his  life-time,  and 
in  which  he  was  jointly  interested  with  two  others.  The  1st  count  stated,  that  the 
testator  in  his  life-time,  for  the  use  of  himself,  S.  L.  and  S.  B.,  effected  the  policy  for 
himself,  and  as  agent,  &c. ;  that  the  testator,  S.  L.  and  S.  B.,  were  interested  &c.  ;  that 
afterwards,  in  the  life-time  of  the  testator,  the  ship  sailed  on  her  voyage,  and  that 
afterwards  and  during  the  voyage  she  was  lost.  The  2d  count  only  differed  from  the 
first  in  some  circumstances  which  could  not  affect  this  motion.  The  3d  and  4th  were 
money  counts,  stating  that  the  Ddfendant  was  indebted  to  the  Plaintiff  as  executrix, 
for  money  paid  by  the  testator  in  his  life-time  to  the  use  of  the  Defendant,  and  for 
money  had  and  received  by  the  Defendant  in  the  life-time  of  the  testator  to  his  use. 

Hey  wood  Serjt.  moved  this  on  the  last  day  of  Easter  term,  but  was  at  that  time 
refused  a  rule  nisi  by  the  Court,  who  said  they  [446]  would  not  stir  the  point  unless 
upon  further  consideration  of  the  case  he  should  think  the  motion  well  founded. 

Accordingly  on  this  day  he  again  applied  for  a  rule  to  shew  cause  and  contended, 
that  this  case  did  not  fall  within  the  general  rule,  that  where  an  executor  sues  in  right 
of  his  testator  for  a  cause  of  action  arising  in  the  life-time  of  his  testator,  and  the 
estate  will  be  benefited  by  a  recovery,  he  shall  not  pay  costs.  1st,  Because  it  did  not 
appear  upon  the  pleadings  that  the  cause  of  action  accrued  in  the  life-time  of  the 
testator,  for  though  the  policy  was  stated  in  the  two  first  counts  to  have  been  made 
by  him,  yet  it  was  not  shewn  that  the  loss  happened  before  his  death,  and  the  money 

(a)  Vide  Coohe  v.  Lucas,  2  East,  395.  Tatlersall  v.  Groote,  2  B.  &  P.  253,  256. 
Comber  v.  Uardcastle,  3  B.  &  P.  116. 
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counts  were  on  promises  made  to  the  Plaintiff.  Sdly,  Because  the  Damages  if 
recovered  would  not  have  been  assets,  but  must  have  been  carried  to  the  partnership 
fund  and  liable  to  the  partnership  debts;  and  3dly,  because  it  was  not  necessary  for 
the  executrix  to  have  brought  this  action,  as  either  of  the  surviving  parties  interested 
might  have  supported  it.  He  cited  Jenkins  and  Wife  v.  Plombe,  6  Mod.  92,  181. 
Modelyand  Wife  v.  Ymk,  11  Mod.  135.  Marsh  v.  Yellowlei/,  2  Str.  1106.  Nicolas  v. 
Killigretv,  1  Ld.  Rayra.  436.  Uarru  et  Ux  v.  Uanna,  Cas.  temp.  Hardw.  204,  and 
Bollard  v.  Spencer,  7  Term  Rep.  358. 

Le  Blatic  Serjt.  shewed  cause  in  the  first  instance,  and  insisted,  that  it  might  be 
inferred  from  the  pleadings  that  the  cause  of  action  accrued  during  the  life  of  the 
testator. 

Eyrk  Cb.  J.  On  the  two  first  counts  we  may  infer,  that  the  loss  happened  in  the 
life-time  of  the  testator,  and  with  regard  to  the  money  counts,  the  promise  is  an 
implication  of  law,  since  the  testator  is  the  person  to  whom  the  debt  is  substantially 
due.  The  Plaintiff  was  entitled  to  bring  this  aclion,  and  she  could  only  bring  it  in 
right  of  her  testator.  The  rule  of  law  is  clear.  With  regard  to  such  causes  as  fall 
under  the  cognizance  of  the  executrix  herself,  she  sues  at  her  peril;  the  privilege  is 
given  on  account  of  the  situation  in  which  she  stands  as  to  those  claims  of  the  testator 
which  were  executed  in  his  life-time.  It  is  her  duty  to  convert  those  claims  into  assets, 
which  she  must  do  with  ignorance  and  uncertainty,  and  on  that  account  she  is 
protected  from  costs. 

BULLER  J.  I  am  of  the  same  opinion.  It  makes  no  differenoe  that  the  surviving 
parties  for  whose  interest  this  policy  wa?  made  might  have  brought  the  action  in  their 
own  names. 

Heywood  took  nothing  by  his  motion. 

[447]    Sarah  Legh  v.  Frances  Legh.    May  30th,  1799. 

If  the  obligor  of  a  bond,  after  notice  of  its  being  assigned,  take  a  release  from  the 
obligee,  and  plead  it  to  an  action  brought  by  the  assignee  in  the  name  of  the 
obligee,  the  Court  will  set  the  plea  aside  ;  nor  will  they  under  these  circumstances 
allow  the  obligor  to  plead  payment  of  the  bond(o). 

On  a  former  day  Shepherd  Serjt.  shewed  cause  against  a  rule  nisi  obtained  by  Le 
Blanc  Serjt.  for  setting  aside  a  plea  of  release  in  an  action  on  a  bond,  and  ordering  the 
release  to  be  cancelled. 

The  case  as  disclosed  by  the  affidavits  in  support  of  the  rule  appeared  to  be  this : 
Frances  Legh  having  given  a  bond  to  Sarah  Legh  to  secure  751.  Snrah  assigned  it  to 
John  Legh  as  a  security  for  the  payment  of  a  lesser  sum,  of  which  Frances  had  notice  : 
John  having  brought  an  action  on  the  bond  against  Frances  in  the  name  of  Sarah, 
Sarah  gave  a  release  to  Frances  by  whom  she  had  been  satisfied  her  debt,  and  this 
release  was  pleaded. 

Eyre  Ch.  J.  The  conduct  of  this  Defendant  has  been  against  good  faith,  and  the 
only  quesiion  is,  whether  the  Plaintiff  must  not  seek  relief  in  a  Court  of  Equity^ 
The  Defendant  ought  either  to  have  paid  the  person  to  whom  the  bond  was  assigned, 
or  have  waited  till  an  action  was  commeneeii  against  him,  and  then  have  applied  to 
the  Court.  Must  clearly  it  was  in  breach  of  good  faith  to  pay  the  money  to  the 
assignor  of  the  bond  and  take  a  release,  and  I  rather  think  the  Court  ought  not  to 
allow  the  Defendant  to  avail  himself  of  this  plea,  since  a  Court  of  Equity  would  order 
the  Defendant  to  pay  the  Plaintiff  the  amount  of  his  lien  on  the  bond,  and  probably 
all  the  costs  of  the  application. 

BuLLER  J.  There  are  many  cases  in  which  the  Court  has  set  aside  a  release 
given  to  prejudice  the  real  Plaintiff.  All  these  cases  depend  on  circumstances.  If 
the  release  be  fraudulent,  the  Court  will  attend  to  the  application. 

The  Court  recommended  the  ]jarties  to  go  before  the  prothonotary,  in  order  to 
ascertain  what  sum  was  really  due  to  the  Plaintiff  on  the  bond. 

Shepherd  on  this  day  stated  that  the  Defendant  objected  to  going  before  the 
prothonotary,  upon  which  the  Court  said,  that  the  rule  must  be  made  absolute.  He 
then  applied  for  leave  to  plead  payment  of  the  bond,  and  contended  that  as  this  was 

(o)  Vide  Jones  v.  Herbert,  7  Taunt.  421.     Innell  v.  Newman,  4  B.  &  A.  419. 
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not  an  application  under  the  statute  to  plead  several  pleas,  the  Court  had  no 
discretion. 

Eyre  Ch.  J.  The  Couit  has  in  many  cases  refused  to  allow  a  party  to  take  his 
legal  advantage,  where  it  has  appeared  to  be  [448]  against  good  faith.  Thus  we 
prevent  a  man  from  signing  judgment  who  has  a  right  by  law  to  do  so,  if  it  would  be 
in  breach  of  his  own  agreement.  In  order  to  defeat  the  real  Plaintiff,  this  Defendant  has 
colluded  with  the  nominal  Plaintiff  to  obtain  a  release ;  and  I  think  therefore  the  plea 
of  release  may  be  set  aside  consistently  with  the  general  rules  of  the  Court  (a)'.  And 
if  so,  the  Defendant  cannot  be  permitted  to  plead  payment  of  the  bond,  as  that  would 
amount  to  the  same  thing. 

BULLER  J.  The  Couit  proceeds  on  the  ground,  that  the  Defendant  has  in  effect 
agreed  not  to  plead  payment  against  the  nominal  obligee. 

Upon  this  the  Defendant  consented  to  go  before  the  prothonotary. 

Donnelly  v.  Dunn.     May  30th,  1799, 

If  bail  plead  the  bankruptcy  of  their  principal  in  their  own  discharge,  they  must  plead 
it  circumstantially,  or  it  will  be  bad  on  special  demurrer.  Quiere  if  it  can  be 
pleaded  at  all(a)-? 

Debt  on  a  recognizance  against  the  Defendant  as  bail  of  one  Robert  Maclagan. 
Plea  :  That  the  said  Robert  Maclagan  after  the  entering  into  the  recognizance  in  the 
declaration  mentioned  and  before  the  return  of  any  writ  of  capias  ad  satisfaciendum 
against  the  said  Robert  Maclagan  upon  the  said  judgment  in  the  said  declaration 
also  mentionei  to  wit  on  &c.  at  &e.  became  and  was  a  bankrupt  within  the  true 
intent  and  meaning  of  the  several  statutes  made  and  then  and  now  in  force  con- 
cerning bankrupts.  And  that  the  said  Robert  Maclagan  having  so  become  and 
being  such  bankrupt  as  aforesaid  afterwards  and  before  the  return  of  any  writ  of 
capias  ad  satisfaciendum  against  [449]  him  upon  the  said  judgment  to  wit  on  &c.  at 
&c.  a  certain  commission  of  bankrupt  was  in  due  manner  awarded  and  issued  forth 
against  him  the  said  Robert  Maclagan  under  the  great  seal  of  Great  Britain  directed 
to  certain  commissioners  therein  named  under  which  said  commission  he  the  said 
Robert  Maclagan  was  afterwards  in  due  manner  adjudged  and  declared  a  bankrupt 
to  wit  at  &c. ;  that  the  said  Robert  Maclagan  having  been  so  adjudged  and  declared 
bankrupt  as  aforesaid  and  having  in  all  things  conformed  himself  as  such  bankrupt  to 
the  several  statutes  concerning  bankrupts,  he  the  said  Robert  Maclagan  afterwards  and 
before  the  return  of  any  writ  of  capias  ad  satisfaciendum  against  him  upon  the  said 
judgment  in  the  sail  declaration  mentioned  to  wit  on  &c.  at  &c.  in  due  manner 
obtained  from  the  major  part  of  the  commissioners  acting  under  the  said  commission 
and  from  sufficient  in  number  and  value  of  the  creditors  who  had  proved  their  debts 
under  the  said  commission  his  certificate  of  conformity  to  the  several  statutes  made 
and  then  in  force  concerning  bankrupts  which  said  certificate  was  afterwards  and 
before  the  return  of  any  writ  of  capias  ad  satisfaciendum  against  the  said  Robert 
Maclagan  upon  the  said  judgment  in  the  said  declaration  mentioned  and  also  before 
the  sunig  forth  of  the  original  wiit  of  the  said  Plaintiff'  against  the  said  Defendant  to 

(«)'  See  also  Payne  v.  Rogers,  Dougl.  407,  where  the  tenant  of  a  commonable  tene- 
ment, having  been  made  nominal  Plaintiff  by  his  landlord  in  an  action  on  the  case  for 
an  iucroachment  on  the  common,  gave  a  release  to  the  Defendant  pending  the  suit, 
the  Court  on  motion  ordered  the  release  to  be  delivered  up  to  be  cancelled,  and 
permitted  the  action  to  proceed  in  the  name  of  the  tenant,  expressing  great  indignation 
at  the  attempt  made  to  prevent  it.  Indeed  in  Salk.  260,  Holt  Ch.  J.  says,  that  in 
ejectment  where  the  Plaintiff"  is  a  mere  nominal  person  and  trustee  for  the  lessor,  if  he 
release  the  action  he  may  be  committed  for  a  contempt.  Lawrence  J.  mentioning 
this  opinion  in  the  case  of  Bauerman  v.  Badenius,  7  Term  Rep.  670,  adds  "  but  he  did 
not  say  that  the  release  would  not  defeat  the  action."  If  it  would  necessarily  defeat 
the  action,  an  objection  might  have  been  taken  to  the  pleading  in  Craib  ami  Wife  v. 
D'Aeth,  7  Term  Rep.  670,  n.  b.,  where  a  release  having  been  pleaded  to  an  action  ou 
a  bond  by  the  assignee  of  the  bond  in  the  name  of  the  obligee,  the  special  circumstancea 
under  which  the  release  was  given,  and  that  it  was  obtained  by  fraud,  were  replied. 

(a)'-  Vide  Donnelly  v.  Dunn,  2  B.  &  P.  45. 
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wit  on  &c.  at  &c.  in  due  manner  allowefl  and  confirmed  by  the  Lord  High  Chancellor 
of  Great  Britain  according  to  the  form  of  the  Statute  in  such  case  made  and  provided. 
And  that  the  said  commission  of  bankrupt  hereinbefore  mentioned  is  still  in  full  force 
and  that  the  cause  of  the  said  action  or  suit  in  which  such  judgment  was  so  recovered 
as  aforesaid  against  the  said  Kobert  Maclagan  accrued  before  such  time  aa  the  said 
Robert  Maclagan  so  became  a  bankrupt  as  aforesaid  to  wit  at  &c.  And  this  &c. 
Wherefore  &c.  To  this  there  was  a  special  demurrer,  assigning  for  causes  "  that  the 
said  plea  does  not  state  that  the  said  Kobert  Maclagan  was  a  trader  within  any  of  the 
Statutes  made  concerning  bankrupts.  And  that  the  said  plea  does  not  state  how  or 
in  what  manner  the  said  Kobert  Maclagan  became  a  bankrupt.  And  that  the  said 
plea  does  not  state  that  the  said  Kobert  Maclagan  owed  any  debt  or  debts  upon  which 
the  said  commission  in  the  said  plea  mentioned  could  legally  have  been  awarded  or 
issued.  And  that  the  said  plea  does  not  state  that  the  said  commission  was  awarded 
or  issued  upon  the  petition  of  any  person  or  persons  to  whom  the  said  Kobert  Maclagan 
was  indebted.  And  that  the  said  [450]  plea  is  in  other  respects  defective  insufficient 
and  informal."     Joinder  in  demurrer. 

Le  Blanc  Serjt.  in  support  of  the  demurrer  observed,  1st,  That  the  bankruptcy 
and  certificate  of  the  principal  were  not  usually  pleaded  in  discharge  of  bail,  but  that 
the  Court  exercised  a  summary  (a)  jurisdiction  where  the  piiiicipal  had  obtained  bis 
certificate  before  the  bail  were  fixed.  2dly,  That  the  5  Geo.  2,  c.  30,  gives  the  general 
plea  of  bankruptcy  to  the  bankrupt  only,  and  that  in  all  other  cases  bankruptcy  must 
be  pleaded  in  the  same  manner  as  was  necessary  before  that  Statute;  he  cited  Tuiley 
v.  S})arkfs  and  others,  2  Ld.  Kaym.  1546,  2  Str.  869,  S.  C. 

Marshall  Serjt.  who  was  to  have  argued  in  support  of  the  plea,  finding  the  opinion 
of  the  Court  against  him,  moved  for  leave  to  amend,  which  was  accordingly  granted. 

BuLLER  J.  expressed  a  doubt  whether  the  Defendant  should  not  have  sought  relief 
oy  an  application  to  the  summaiy  jurisdiction  of  the  Court,  instead  of  pleading  the 
bankiuptcy  and  certificate  of  the  principal  {b). 

(a)  Vid.  IVoolley  v.  Cobbe,  1  Burr.  244,  and  Cockerill  v.  Owston,  1  Burr.  436. 

(6)  In  the  course  of  this  term  the  following  case  was  also  decided : 

Beddome  and  another  v.  Holbrooke  and  another. — Scire  facias  on  a  recognizance  of 
bail.  To  this  the  Defendants  pleaded  "that  R.  H.  (their  principal)  in  the  said  writs 
of  scire  facias  and  declaration  thereon  mentioned  after  the  recovery  of  the  said  judg- 
ment and  before  the  issuing  of  the  said  first  scire  facias  and  before  any  capias  ad 
satisfaciendum  sued  forth  upon  the  judgment  aforesaid  at  the  suit  of  them  the  said 
Plaintiffs  against  the  said  K.  H.  had  been  returned  and  filed  to  wit  on  &c.  at  >^c. 
became  a  bankrupt  within  the  true  intent  and  meaning  of  the  several  Statutes  made 
and  now  in  force  concerning  bankrupts.  And  that  the  said  K.  H.  having  so  become 
bankrupt  as  aforesaid  afterwards  and  before  any  such  writ  of  capias  ad  satisfaciendum 
was  sued  forth  at  the  suit  of  the  said  Plaintiffs  against  the  said  K.  H.  on  the  judgment 
aforesaid  to  wit  on  &c.  at  &c.  did  duly  obtain  his  certificate  according  to  the  form  of 
the  Statute  in  such  case  made  and  proviiled.  And  the  same  certificate  was  afterwards 
and  before  the  return  and  filing  of  any  such  capias  ad  satisfaciendum  and  also  before 
the  issuing  of  such  writ  of  scire  facias  as  aforesaid  to  wit  on  fca.  at  &c.  <luly  allowed 
and  confirmed  according  to  the  form  of  the  Statute  in  such  case  m.ade  and  provided. 
And  this  iV'C.  Wherefore  &c."  The  Plaintiffs  put  in  a  replication,  to  which  there  was 
a  special  demurrer. 

Shepherd  Serjt.  was  proceeding  to  argue  in  support  of  the  demurrer  to  the  replica- 
tion, but  Runnington  Serjt.  on  the  other  side  referred  the  Court  to  the  plea  as 
radically  bad. 

Of  this  opinion  were  the  Court.     And 

BuLLER  J.  (absente  Eyre,  Ch.  J.)  said,  the  plea  is  bad  on  every  account.  The 
general  plea  is  only  given  to  the  bankrupt  himself.  And  I  am  by  no  means  satisfied, 
that  the  bankruptcy  of  the  principal  can  be  pleaded  by  the  bail.  It  may  afford  ground 
for  the  Court  to  give  relief  on  motion,  but  I  do  not  see  how  it  can  be  made  a  legal 
defence. 

Judgment  for  the  Plaintiff(l). 

(1)  Vide  Clarke  v.  Hoppe,  3  Taunt.  47. 
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[451]    Van  Braam  v.  Isaacs.    June  3d,  1799. 

If  a  bond  and  warrant  of  attorney  given  to  secure  an  annuity,  are  no  otherwise 
noticed  in  the  memorial,  than  by  way  of  recitil  in  the  annuity  deed  which  is  set  out, 
it  is  not  a  sufficient  compliance  with  the  17  Geo.  3,  c.  26.  Nor  can  the  Court 
refuse  to  interfere  on  the  ground  of  18  years  having  elapsed  since  the  grant,  and 
the  grantee  being  dead  (b). 

This  was  an  application  calling  on  the  Plaintiff's  executor  to  shew  cause  why  a 
warrant  of  attorney  given  to  secure  an  annuity  should  not  be  delivered  up  to  be 
cancelled,  and  the  judgment  entered  thereon  be  set  aside.  It  was  moved  on  two 
objections  to  the  memorial,  viz.  1st,  That  neither  the  warrant  of  attorney  or  the 
annuity  bond  was  sutfioienlly  described  :  ■2dly,  That  the  names  of  the  witnesses  to 
those  two  instruments  were  not  mentioned. 

The  memorial  set  out  an  indenture  bearing  date  the  20th  of  August  1781  between 
the  Plaintiff  and  Defendant,  which  indenture  after  reciting  that  the  Defendant  had 
executed  a  bond  bearing  even  date  with  the  said  indenture  in  the  penal  sum  of  10001. 
conditioned  for  the  payment  of  an  annuity  of  1001.  to  the  Plaintiff,  and  also  that  foi 
the  better  securing  the  said  annuity  the  Defendant  had  executed  a  warrant  of  attorney 
of  the  same  date,  proceeded  to  the  grant  of  the  annuity.  The  witnesses  to  the 
indenture  were  regularly  stated  in  the  memoiial,  but  no  other  notice  was  taken  of  ths 
bond  and  warrant  of  attorney  than  what  was  introduced  by  the  recital  in  the  deed. 
The  grantee  was  dead. 

Marshall  Serjt.  in  the  course  of  the  last  term  shewed  cause.  The  object  of  the 
act,  as  appears  by  the  preamble,  was  to  prevent  secrecy  in  annuity  transactions  ;  and 
it  was  with  that  view  that  all  the  deeds  were  ordered  to  be  memorialized,  and  all  the 
witnesses  to  be  mentioned.  The  answer  therefore  to  the  first  objection  is,  that  the 
bond  and  warrant  of  attorney  having  been  mentioned  in  the  recital  of  the  deed,  the 
public  is  equally  informed  of  all  the  securities,  as  if  a  substantive  allegation  had  been 
made  of  the  bond  and  warrant  of  attorney.  Mentioning  the  consideration  by  way 
of  recital  has  been  held  sufficient.  Smverby  v.  Harris,  4  Term  Rep.  494,  and  Hodges  v. 
Monet/  and  another,  4  Term  Rsp.  500  (a)'.  With  respect  to  the  second  objection,  it  is 
only  necessary  that  the  names  of  all  the  witnesses  should  appear  on  the  face  of  the 
memorial.  The  reason  is  obvious  ;  that  every  person  interested  may  be  able  to  get 
at  all  the  evidence  relative  to  the  transaction.  But  it  appears  from  the  bond  and 
warrant  of  attorney  now  in  court,  that  the  witnesses  to  the  iridenture  were  also  witnesses 
to  [452]  those  instruments.  Besides,  admitting  the  objections  to  be  valid,  the  Court 
will  not  give  them  effect  after  the  death  of  the  grantee,  and  in  a  case  where  the  annuity 
has  stood  eighteen  years  unimpeached  (a)-. 

Le  Blanc  Serjt.  in  support  of  the  rule.  The  Court  has  never  refused  to  interfere 
on  account  of  the  death  of  the  grantee,  except  in  cases  where  the  application  has  been 
made  on  the  ground  of  something  which  passed  at  the  time  of  granting  the  annuity, 
and  which  the  grantee  only  could  contradict ;  as  where  part  of  the  consideration- 
money  has  been  retained  or  paid  back  :  and  with  respect  to  the  length  of  time  which 
has  elapsed  since  this  annuity  was  granted,  it  is  sufficient  to  say  that  the  grantee  has 
enjoyed  for  eighteen  years,  an  annuity  for  which  he  gave  only  five  years  purchase, 
and  which  he  never  ought  to  have  enjoyed  at  all.  This  clearly  is  only  a  meraoriil  of 
one  deed  instead  of  a  memorial  of  "  every  deed  "  as  required  by  the  act.  A  mere 
recital  in  the  indenture  of  a  bond  and  warrant  of  attorney  cannot  be  a  sufficient 
compliance  with  the  act :  since  mention  of  those  instruments  may  have  been  introduced 
with  a  view  to  take  a  sum  of  money  under  pretence  of  a  charge  for  the  deeds,  and 
they  may  never  have  been  executed.  This  case  may  be  distinguished  from  those  in 
which  a  recital  of  the  consideration  has  been  held  sufficient ;  for  if  the  whole  con- 

(b)  Vide  Coare  v.  Gibleit,  3  East,  461.     Brown  v.  Rose,  6  Taunt.  126. 

(a)'  Vid.  etiam  Cousins  v.  Thompson,  6  Term  Rep.  33-5. 

(a)-  Vid.  Symmonds  v.  Mortimer,  5  Term  Rep.  140.  fFithy  v.  Woolley,  7  Term 
Kep.  540,  and  Poole  v.  Cahines,  8  T.  R.  328,  in  which  last  case  the  annuity  having 
been  regularly  paid  during  the  life  of  the  person  who  negotiated  the  annuity  for  the 
grantee,  the  Cjurt  refused  to  sat  the  annuity  asila  on  a  repressutation  of  facts  which 
that  person  only  could  have  answered. 
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sideration  recited  be  not  actually  paid,  the  annuity  is  void  under  the  fourth  section  of 
the  act.  As  to  the  second  defect,  it  cannot  be  cured  hv  mitter  dehors.  The  memorial 
runs  "  which  said  indenture  is  witnessed  by  A.  and  B."  How  then  is  the  grantor  or 
any  other  person  interested  given  to  understand  that  the  other  instruments  referred 
to  were  witnessed  by  the  same  persons. 

Eyre  Ch.  J.  As  at  present  advised  I  do  not  see  how  these  objections  can  be  got 
over.  The  cases  which  have  been  cited  in  support  of  this  memorial  only  tend  to 
establish  that  a  statement  by  way  of  recital  of  the  contents  of  a  deed  is  sufficient ;  for 
the  consideration  is  part  of  the  contents  of  the  deed.  Perhaps  there  may  be  good 
ground  to  support  those  cases.  And  yet  it  is  apparent  that  the  consideration  recited 
in  the  deed  and  the  true  consideration  may  be  very  different  things.  The  object  of 
the  17  Geo.  3,  c  26,  having  been  to  give  every  opporfuin'ty  of  scrutinizing  annuity 
transactions,  perhaps  the  better  construction  would  [453]  li.ive  been  to  have  required 
a  positive  allegation  of  the  consideration  actually  paiil.  However  as  the  consideration 
is  always  to  be  found  in  the  body  of  the  deed,  it  may  have  been  reasonable  to  hold 
that  a  memorial  of  the  deed  should  be  a  memorial  of  the  particular  parts  of  the  deed 
specified.  But  how  can  that  determination  afToct  other  instruments  which  are  quite 
dehors  the  deed,  anil  on  what  construction  are  we  to  dispense  with  the  memoriil  of 
any  deeds,  when  the  Statute  requires  a  memorial  of  every  deed?  Can  it  bo  said  that 
a  memorial  of  one  deed  which  recites  other  deeds  to  have  existed  is  a  mem  irial  of 
every  deed  recited?  If  an  act  requires  all  the  deeds  of  a  mortgage  to  be  inrollod,  and 
the  bond  recites  the  indenture  of  mortgage,  will  it  be  contended  that  by  the  enrolment 
of  such  a  bond  the  law  is  satisfied?  With  regard  to  the  names  of  the  witnesses  the 
same  difficulty  occurs.  If  we  could  dispense  with  a  distinct  memorial  of  the  bond 
and  warrant  of  attorney,  we  might  be  satisfied  without  a  description  of  the  witnesses 
to  those  deeds  ;  referring  for  the  witnesses  to  the  principal  deed.  However  I  should 
wish  the  Court  to  pause  before  it  exercises  a  summary  jurisdiction  in  the  case  of  a 
grant  made  eighteen  years  ago  ;  and  in  which  the  grantee  is  dead.  This  being  an 
application  to  the  general  summary  jurisdiction  of  the  Court  over  all  warrants  of 
attorney,  I  see  no  reason  why  wo  should  not  expoct  the  same  rules  to  be  followed  in 
this,  as  in  other  applications  to  our  summary  jurisdiction  ;  we  require  them  to  be 
made  in  the  first  instance,  and  before  the  rights  of  parties  are  fixed  and  determined. 
There  is  a  clause  in  the  17  Geo.  3  by  which  the  Court  is  directed  to  interfere,  but 
that  relates  to  cases  of  fraud,  and  there  we  are  empowered  to  order  the  securities  to 
be  delivered  up  to  be  cancelled.  In  this  case  if  we  act,  it  will  be  on  our  general 
jurisdiction,  and  not  under  the  17  Geo.  3. 

BuLLER  J.  The  question  with  respect  to  the  discretion  of  the  Court  principally 
depends  on  the  nature  of  the  instrument.  In  this  case  if  the  Court  do  not  interpose 
in  the  manner  pointed  out,  I  do  not  see  hoy  they  can  interpose  at  all.  By  the 
instrument  which  has  been  given  the  question  is  concluded.  And  I  apprehend  that 
in  all  cases  where  a  party  is  precluded  by  a  warrant  of  attorney  from  litigating  a 
question  which  ought  to  be  tried,  the  Court  will  interfere.  The  words  of  the  act  give 
us  no  discretion. 

He.ith  J.  Had  this  been  a  recent  transaction  I  should  have  had  no  doubt.  The 
only  question  is,  whether  the  Court  has  [454]  any  discretion.  With  respect  to  the 
length  of  time  which  has  elapsed,  I  think  that  there  is  a  great  difTerence  between  an 
annuity  which  is  paid  quarterly,  and  a  debt  of  which  the  party  never  thinks  till  he  is 
called  upon  to  pay. 

ROOKE  J.  I  think  the  Court  have  no  discretion,  but  are  bound  to  set  aside  the 
annuity. 

Cur.  adv.  vult. 

The  case  having  stood  over  until  this  day,  Le  Blanc  now  mentioned  it  to  the 
Court,  and  informed  them,  that  in  the  course  of  last  term  and  the  present,  two 
annuities  granted  by  the  same  person  had  been  set  aside  in  the  Court  of  King's 
Bench  notwithstanding  the  same  length  of  time  had  been  sufTered  to  elapse. 

On  hearing  this,  the  Court  made 

The  rule  absolute. 
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Robinson  v.  Smyth.    June  3d,  1799. 

The  Court  will  not  put  off  a  trial  on  account  of  the  absence  of  a  material  witness,  if 
by  his  evidence  the  defence  of  slavery  is  intended  to  be  established. 

Shepherd  Serjt.  moved  to  put  oflf  the  trial  in  this  ease  on  account  of  the  absence 
of  a  material  witness.  He  stated  that  the  action  was  brought  for  wages  supposed  to 
be  due  to  the  Plaintiff  as  a  seaman,  upon  a  voyage  from  the  West  Indies  to  London, 
and  that  the  defence  to  be  established  by  the  evidence  of  the  absent  witness,  was  that 
the  Plaintiff  was  slave  to  the  Defendant  who  had  paid  a  valuable  consideration 
for  him. 

Sed  per  Curiam.  This  is  an  odious  defence,  to  which  the  Court  will  give  no 
assistance.  If  the  Defendant  were  to  offer  to  put  it  on  the  record,  we  should  not  give 
him  a  day's  time.  It  is  as  much  a  denial  of  justice  as  the  plea  of  alien  enemy,  which 
is  always  discouraged  by  the  Court. 

Shepherd  took  nothiug  by  his  motion. 

[455]      SCUDAIIORE   AND   OTHERS   V.    StRATTON   AND   OTHERS, 

Executors  of  T.  Rothley.     June  3d,  1799. 

If  a  lease  for  99  years  determinable  on  3  lives  be  conveyed  in  trust  for  A.  for 
life,  and  A.  covenant  to  use  his  utmost  endeavour.?,  as  often  as  any  of  the  persons 
on  whose  lives  the  premises  are  held,  shall  die,  to  renew  the  same  by  purchasing  of 
the  lord  of  the  fee  a  new  life  in  the  room  of  such  as  shall  fail,  it  is  no  breach  of  the 
covenant,  if,  upon  one  of  the  lives  failing  he  procure  a  renewal  upon  his  own  life. 
Performance  pleaded  otherwise  than  in  the  terms  of  the  covenant,  is  bad,  even  on 
general  demurrer. 

Covenant.  The  declaration  stated  "  that  one  Margaret  Gardner  was  possessed  of 
certain  premises  for  the  residue  of  a  term  of  ninety-nine  years  determinable  on  the 
deaths  of  ceitain  persons  then  living,  and  being  so  possessed,  by  indenture  dated  the 
7th  of  September  1770  between  the  said  M.  Gardner  of  the  first  pirt  T.  Rothley 
of  the  second  part  and  the  Plaintiffs  of  the  third  part  reciting  that  M.  Gardner  was 
possessed  of  a  lease  of  parcel  of  the  said  premises  determinable  on  the  deaths  of 
Anne  Foy  and  J.  Chandler  and  of  a  lease  of  certain  other  parts  determinable  on  the 
deaths  of  Anne  Gardner  the  said  M.  Gardner  and  Sevraour  Love  that  a  marriage  was 
agreed  upon  between  the  said  M.  Gardner  and  T.  Rothley  and  that  the  said  leases 
should  be  assigned  to  trustees  upon  trust,  it  was  witnessed  that  the  said  M.  Gardner 
with  the  consent  of  T.  Ruthley  assigned  the  said  leases  to  the  Plaintiffs  in  trust  among 
other  things  for  the  said  T.  Rothley  for  his  life;  that  T.  Rothley  covenanted  with  the 
Plaintiffs  that  as  often  as  any  of  the  persons  on  whose  lives  the  premises  were  then 
held  or  should  be  held  from  the  time  being  should  die,  he  would  forthwith  use  his 
utmost  endeavours  to  renew  the  same  premises  respectively  with  the  lords  of  the  fees 
thereof  by  purchasing  of  them  new  lives  or  a  new  life  therein  respectively  and  such 
further  terms  estates  and  interest  therein  as  before  mentioned  determinable  on  some 
other  new  lives  or  a  new  life  in  the  room  of  such  lives  or  life  as  should  so  happen  to 
die  as  aforesaid,  and  to  procure  new  leases  to  be  granted  thereof  by  the  said  lords 
respectively  to  the  said  Plaintiffs  upon  the  trusts  in  the  indenture  mentioned  and  that 
he  would  pay  the  fines  or  consideration  money  of  the  renewals  and  the  expences  of 
the  leases  and  other  charges  ;  that  the  marriage  took  effect ;  that  M.  Rothley  formerly 
M.  Gardner  died  in  1772  and  that  T.  Rothley  survived  her."  First  breach  "that  the 
said  T.  Rothley  did  not  after  the  death  of  the  said  M.  Rathley  his  wife  she  being  one 
of  the  persons  on  whose  lives  the  premises  were  held  forthwith  and  as  soon  as  he 
reasonably  might  and  ought  to  have  done  or  at  any  time  afterwards  use  his  utmost 
or  any  endeavours  to  renew  the  same  premises  respectively  with  the  [456]  lords  of 
the  fees  thereof  by  purchasing  of  them  a  new  life  therein  respectively  or  such  further 
terms  estates  and  interests  as  in  the  indenture  mentioned  determinable  on  some  other 
new  life  in  the  room  of  the  said  M.  Rothley  his  wife  so  deceased  as  aforesaid  and 
procure  new  leases  to  be  granted  thereof  by  the  said  lords  to  the  Plaintiffs  upon  the 
trusts  in  the  indenture  mentioned,  although  he  might  and  could  have  renewed  &c.  and 
procure  new  leases  &c.  but  neglected  &c."     On  the  2d,  3d,  and  4th  breaches  issues 
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were  joined.  Fifth  breach  "  that  during  the  life  of  T.  Rothley,  M.  Rothley  Anne 
Gardner  J.  Chaiidler  and  S.  Love  died,  j'et  T.  Kothiey  did  not  after  the  deaths 
of  them  or  any  of  them  they  being  persons  on  whose  lives  the  premises  were  held  use 
bis  utmost  endeavours  to  renew  the  premises  by  purchasing  new  lives  &c.  in  the  room 
of  the  said  M.  Rothley  Anne  Gardner  J.  Chandler  and  S.  Love  according  to  the  form 
and  effect  of  his  covenant  although  in  his  lifetime  he  might  and  could  have  so  done, 
but  on  the  contrary  on  the  death  of  T.  Rothley  there  remained  and  was  one  life 
and  no  more,  for  and  during  which  was  held  any  term  estate  or  interest  whatsoever 
in  the  said  premises,  contrary  to  the  form  and  effect  of  the  covenant  &c. 

Pleas.  To  the  first  breach,  "That  T.  Rothley  did  forthwith  and  as  soon  after  the 
death  of  M.  Rothley  his  wife  as  he  reasonably  could  or  ought  to  have  done  to  wit  on 
&c.  use  his  utmost  endeavours  to  renew  the  said  premises  respectively  with  the  lords 
of  the  fees  thereof,  and  did  actually  renew  the  same  by  purchasing  a  new  life,  that  is 
to  say  the  life  of  himself  the  said  T.  Rothley  therein  in  the  room  of  the  life  of  the 
said  M.  Rothley  his  wife,  and  although  T.  Rothley  in  his  lifetime  did  not  thereupon 
procure  new  leases  to  be  granted  to  the  plaintiffs,  but  procured  them  to  be  granted  to 
himself,  yet  that  the  Defendants  as  his  executors  after  his  death  offered  to  assign  the 
leases  to  the  Plaintiffs,  but  that  the  Plaintiffs  refused  to  accept  them  or  any  assign- 
ment of  I  hem,  and  that  the  Defendants  are  still  ready  and  willing  to  assign  them 
&c.  And  this  &c.  Wherefore  &c."  To  the  5th  breach,  "  That  T.  Rothley  did 
forthwith  and  as  soon  after  the  death  of  M.  Rothley  his  wife  as  he  reasonably 
could  or  ought  to  have  done  to  wit  on  &c.  use  his  utmost  endeavours  to  renew 
the  said  premises  respectively  with  the  lords  of  the  fees  thereof  and  did  actually 
renew  the  same  by  purchasing  a  new  life  that  is  to  say  the  life  of  the  s*id  T.  Rothley 
therein  in  the  room  of  the  life  of  the  said  M.  Rothley  his  wife,  and  that  the  said  [457] 
T.  Rothley  in  his  lifetime  forthwith  and  as  soon  after  the  death  of  the  sai<l  Anne 
Gardner  &c.  did  use  his  utmost  endeavours  &c.  and  did  renew  by  purchasing  a 
new  life  that  is  to  say  the  life  of  one  W.  Hayries  in  the  room  of  the  life  of  the 
said  Anne  Gardner.  And  that  the  said  T.  Rothley  in  his  lifetime  forthwith  and 
as  soon  after  the  deaths  of  the  said  J.  Chandler  and  S.  Love  &c.  did  use  his  utmost 
endeavours  to  renew  the  said  premises  held  during  the  lives  of  the  said  J.  Chandler 
and  S.  Love  with  the  lords  of  the  fees  thereof,  and  did  make  application  to  the  said 
lords  to  permit  him  to  renew  the  said  premises  by  purchasing  of  them  new  lives 
respectively,  or  such  further  terms  estates  and  interest  therein  as  in  the  said  inden- 
ture mentioned  deteiminable  on  some  other  new  lives,  in  the  room  of  the  said  J. 
Chandler  and  S.  Love  ;  but  the  said  lords  wholly  refused  to  permit  the  said  T.  Kothiey 
to  renew  the  same  by  purchasing  any  new  life  or  lives  or  any  further  term  estate  or 
interest  in  the  premises,  and  from  thence  continually  till  the  death  of  the  said 
T.  Rothley  did  refuse  so  to  do.  Wherefore  on  the  death  of  the  said  T.  Rothley 
there  remained  and  was  one  life  and  no  more  for  and  during  which  was  held  any 
term  estate  or  interest  in  any  of  the  premises  aforesaid.    And  this  &c.    Wherefore  &c." 

To  these  two  pleas  there  were  general  demurrers,  and  joinders  therein. 

Shepherd  Serjt.  in  support  of  the  demurrer  to  the  Ist  plea  contended,  that  according 
to  the  spirit  of  the  covenant  T.  Rothley  was  bound  to  leave  the  estate  at  his  death 
in  as  good  a  condition  as  he  received  it,  viz.  with  three  cestuy  que  vies  living;  that 
a  covenant  to  renew  as  often  as  any  of  the  persons  on  whose  lives  the  premises  were 
held  should  die,  there  being  three  such  persons,  amounted  to  a  covenant  to  keep  up 
three  lives  :  and  that  T.  Rothley  by  having  put  in  his  own  life  in  the  room  of  that  of 
his  wife,  had  left  the  estate  at  the  time  of  his  death  in  the  same  situation  as  if  he  had 
not  renewed  at  all.  He  referred  to  Cooke  v.  Booth,  Cowp.  819,  to  shew  that  the  Court 
would  extend  covenants  for  renewal  beyond  the  strict  letter  of  the  covenants  if  it 
appeared  consistent  with  the  intention  of  the  parties.  He  added,  that  no  offer  by  the 
Defendants  as  executors  of  T.  Rothley  to  assign  the  leases  made  out  to  him,  which 
ought  to  have  been  made  out  to  the  Plaintiffs,  could  be  deemed  a  performance  of 
T.  Rothley's  covenant. 

[458]  The  Court,  after  inquiring  if  there  was  any  authority  to  shew  that  under 
such  a  covenant  as  the  present  a  party  is  restricted  from  putting  iti  his  own  life,  and 
no  such  case  being  produced,  said  ;  As  it  was  in  the  power  of  the  parties  to  provide 
against  what  has  been  done  by  inserting  a  covenant,  that  T.  Rothley  should  leave  the 
estate  with  as  many  lives  as  be  received  it,  and  they  omitted  to  do  so,  there  was  fair 
ground  for  T.  Rothley  to  put  in  his  own  life,  that  be  might  avoid  the  burden  of  again 


1  BOS.  &  PUL.  459.  WYBUilD    V.   TUCK  1009 

renewing  on  the  death  of  the  person  he  should  put  iu.  It  was  natural  for  T.  Rothley 
who  had  the  beneficial  interest  to  renew  with  his  own  life  ;  and  to  construe  the  covenant 
in  the  way  contended  for  by  the  Plaintiffs,  would  be  introducing  a  restriction  which 
the  parties  themselves  did  not  conceive  necessary.  However  as  it  is  very  clear  that 
the  Defendants'  offer  to  assign  the  leases  does  not  amount  to  a  performance  of  T.  Kothley's 
covenant,  there  must  be  judgment  for  the  Plaintiff. 

Le  Blanc  Serjt.,  who  was  for  the  Defendants,  insisted,  that  they  were  entitled  to 
judgment  on  the  2d  plea,  the  only  remaining  objection  to  which  was,  that  it  did  not 
aver  performance  in  the  terms  of  the  covenant,  which  being  a  point  of  form  could  not 
be  taken  advantage  of  on  a  general  demurrer. 

But  the  Court  were  of  opinion  that  the  omission  was  matter  of  substance. 

Judgment  for  the  Plaintiff. 

Wyburd  r.  Tuck.    Idem  v.  Dyson.    Idem  v.  Smith.    Idem  v.  Holbrook. 

June  3d,  1799. 

If  a  composition  for  tithes  is  made  by  A.  as  proprietor  and  he  lease  tbem  to  B.,  whose 
interest  is  afterwards  put  an  end  to  by  A.  before  any  alteration  is  made  in  the 
composition,  A.  cannot  determine  it  without  a  six  months'  notice  («). — If  A.  execute 
a  lease  of  tithes  to  B.  on  a  day  subsequent  to  their  severance,  but  previous  to  their 
being  carried  away  by  the  landholder,  B.  cannot  maintain  an  action  on  2  &  3  Ed.  6, 
c.  13,  as  the  right  to  the  tithe  vested  in  A.  immediately  on  severance. — Evidence 
that  the  parishioners  have  treated  with  the  proprietor  for  a  composition  is  not  alone 
sufficient  to  establish  his  possession  of  the  tithes  in  an  action  on  the  Statute. — Quiere, 
Whether  if  one  only  of  two  joint-tenants  execute  an  assignment  of  a  lease  of  tithes, 
the  person  claiming  under  that  lease  can  support  an  action  for  not  setting  them  out? 

Debt  for  not  setting  out  tithes  under  the  2  &  3  Ed.  6,  c.  13.     Plea,  General  issue. 

At  the  trial  of  these  four  actions  before  Eyre  Ch.  J.,  the  evidence  on  which  several 
objections  to  the  Plaintiff's  recovery  were  [459]  founded,  and  which  were  reserved 
by  the  Lord  Chief  Justice  for  the  opinion  of  the  Court,  was  as  follows  : 

The  ancestors  of  the  late  Stephen  Jermyn  having  been  lessees  under  the  Dean  and 
Chapter  of  Saint  Paul's  of  the  tithes  of  the  parish  of  Tottenham,  about  sixty  years 
ago  leased  them  to  one  Howard,  who  held  them  for  thirty  years.  On  the  28th  of 
October  1747  Stephen  Jermyn  was  found  lunatic;  after  which  one  Lambly  became 
lessee  under  him,  and  on  the  30th  April  1781  obtained  a  new  lease  for  seven  years 
from  Edward  Tyson  the  then  committee  of  Stephen  Jermyn,  after  the  expiration  of 
which  he  held  over  until  the  year  1798.  In  March  1796  Stephen  Jermyn  died,  upon 
which  Harriet  Eyre  and  Margaret  Udney  the  next  of  kin  took  out  administration.  In 
May  1796  the  Dean  and  Chapter  of  Saint  Paul's  granted  a  new  lease  of  the  tithes  to 
Harriet  Eyre  and  Margaret  Udney  for  twenty-one  years  on  their  surrender  of  the  old 
one.  From  them  Lambly  received  notice,  dated  the  30th  September  1797,  to  quit  at 
Lady-day  1798,  with  which  he  complied,  and  an  assignment  of  their  lease  was  executed 
to  one  Sperling  on  7th  December  1797.  Sperling  executed  a  lease  of  the  tithes  to  the 
present  Plaintiff,  dated  the  1.5th  June  1798,  to  hold  the  same  for  seven  years  from  the 
25th  March  preceding. 

During  all  the  time  that  Howard  anil  Lambly  were  tenants  to  the  Jermyn  family 
the  same  composition  was  paid  to  them  by  the  occupiers  of  lands  in  the  parish,  and 
Lambly  was  expressly  forbid  by  those  under  whom  he  held  to  make  any  alteration 
therein.  Sperling  having  deteimined  to  raise  the  composition,  gave  a  general  notice 
to  the  parish  in  March  1798  that  he  was  willing  to  treat  with  the  landholders.  Iu 
consequence  of  this  a  meeting  was  held  by  them,  at  which  the  terms  proposed  by 
Sperling  were  not  acceded  to. 

In  the  case  of  Smith,  that  which  was  the  subject  of  tithe  was  severed  before,  though 
not  carried  away  until  after  the  execution  of  the  lease  to  him.  The  case  of  Tuck  the 
first  Defendant  was  also  differed  from  the  others  by  the  circumstance  of  the  Plaintiff's 
failing  to  prove  the  execution  of  the  assignment  to  Sperling  by  Harriet  Eyre  jointly 
with  Margaret  Udney  ;  and  it  appeared  that  Tuck  was  not  present  at  the  meeting  of 

(a)  Vide  Morgan  v.  Church,  3  Campb.  71.  Fell  v.  JFilson,  12  East,  83.  IFelch  v, 
Uppill,  1  B.  &  B.  84,  90. 
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the  parishioners.  Upon  the  whole  therefore  the  objections  as  applyinj^  in  the  different 
cases,  were  ;  Ist,  That  as  the  Plaintiff  claimed  under  Sperling,  to  whom  the  assignment 
of  the  lease  from  the  Dean  and  Chapter  of  Saint  Paul's  had  been  executed  by  Margaret 
Udney  only,  he  hail  [460]  not  shewn  a  good  title  to  support  the  action.  2dly,  That 
a  sufficient  notice  to  determine  the  composition  had  not  been  given  to  the  Defendants. 
3dly,  That  the  Plaintiff  was  not  entitled  to  recover,  as  the  tithe  vested  in  Sperling 
immediately  on  severance. 

A  rule  Nisi  having  been  obtained  for  setting  aside  the  several  veniicts  which  had 
been  found  for  the  Plaintiff,  and  entering  nonsuits  in  all  the  causes, 

Shepherd  Serjt.  now  shewed  cause.  In  answer  to  the  first  objection,  it  may  be 
contendeil  that  this  action  being  founded  on  a  tort,  it  is  not  necessary  for  the  Plaintiff 
to  make  out  his  title,  but  that  he  may  recover  if  he  merely  shew  possession.  It  was 
so  held  in  Wheeler  v.  Heydon,  Cro.  Jac.  328.  In  Marsh  1798,  Sperling  gave  notice 
to  the  parishioners,  that  he  was  willing  to  enter  into  a  composition  for  tithes,  in  con- 
s' quence  of  which  a  meeting  was  held,  and  at  that  meeting  the  oidy  queslioti  in  dispute 
was  the  amount  of  the  composition  to  be  \md  ;  the  right  to  the  tithes  was  acknowledged 
to  be  in  Sperling.  Both  in  Sehvyn  v.  Bahhj,  and  Uartndge  v.  Gibbs,  Sussex  Assizes 
1682,  Bull.  N.  P.  188,  edit.  2,  it  was  holdeii  sufficient  by  Pemberton  Ch.  J.  for  the 
Plaintiffs  in  actions  on  the  Statute  of  Eilw.  6,  to  prove  their  receipt  of  tithes  from  the 
other  farmers  in  the  parish  in  order  to  entitle  them  to  recover  against  the  Defendants. 
Proof  of  an  agreement  to  pay  a  composition  comes  within  the  same  principle.  As  to 
the  second  objection,  it  is  to  be  observed  that  the  case  of  Ucwilt  and  others  v.  Adams, 
Dom.  Proc.  April  19th,  1782(a),  by  which  the  necessity  of  a  six  months'  notice  to 
determine  a  composition  of  tithes  was  established,  proceeded  on  the  analogy  between 
the  occupiers  of  lands  paying  a  composition,  and  tenants  of  lands  holding  from  year 
to  year.  Now  if  A.  let  lands  to  B.  for  a  term  of  years,  and  B.  underlet  to  C.  from 
year  to  year,  A.  will  be  entitled  to  enter  upon  the  lands  at  the  expiiation  of  B.'s  term 
without  giving  notice  to  C.  So  if  A.  let  lands  to  B.  at  Michaelmas  to  hold  from  year 
to  year,  and  B.  underlet  the  same  to  C.  at  Lady-day  to  hold  in  the  same  manner,  it 
will  be  sufficient  if  A.  give  notice  to  B.  at  Lady-day  to  quit  at  the  Michaelmas  following, 
without  regarding  the  subcontract  between  him  and  C.  In  the  present  case  Laral)ly 
is  to  be  considered  as  tenant  to  the  Jermyn  family  from  year  to  year,  and  the  occupiers 
of  the  lands  from  whom  he  received  the  composition  as  his  undertenants  holding  in 
the  same  manner.  [461]  The  notice  therefore  which  was  given  to  Lambly  by  the 
representatives  of  Stephen  Jermyn  must  be  sufficient  to  entitle  them,  and  those  who 
claim  under  them,  to  take  the  tithes  in  kind  of  the  occupier  of  the  lands.  If  this  be 
not  so,  and  the  composition  taken  by  Lambly  is  to  bind  the  Jermyns  or  those  who  claim 
under  them,  it  may  equally  be  contended  that  it  shall  bind  the  Dean  and  Chapter 
of  Saint  Paul's  who  were  the  oiiginal  lessors.  With  regard  to  the  third  objection, 
the  words  of  the  Statute  are,  that  no  person  shall  "  take  or  carry  away  any  such  or 
like  tithes  &a.  under  the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  taken  or 
carried  away."  The  right  of  action  therefore  does  not  accrue  until  the  tithes  have 
been  carried  away:  and  though  the  tithes  in  question  may  have  vested  in  Sperling 
upon  severance,  yet  the  lease  to  Wyburd  was  executed  previous  to  the  time  when  they 
were  carried  away  ;  by  that  lease  all  the  tithes  in  the  parish  of  Tottenham  to  which 
Sperling  was  entitled,  in  which  must  be  included  the  tithes  in  question,  vested  in 
Wyburd  ;  consequently  the  latter  was  entitled  to  those  tithes  at  the  time  when  the 
wrong  was  committed.  If  however  it  should  be  thought  upon  general  grounds  that 
a  lease  of  tithes  will  not  convey  such  tiches  as  are  actually  severed  at  the  time  of  its 
execution,  it  will  be  sufficient  in  this  case  to  advert  to  the  habendum  by  which  the 
lease  is  made  to  take  effect  from  the  25th  day  of  March  preceding  the  date. 

Le  Blanc  Serjt.  contri.  First,  Admitting  that  it  would  be  sufficient  for  the 
Plaintiff  to  have  proved  peaceable  enjoyment  of  the  tithes  without  establishing  any 
other  title,  yet  it  was  not  in  his  power  to  support  his  claim  by  evidence  of  enjoyment, 
since  Sperling  had  never  received  any  tithes,  or  come  to  any  composition.  Secondly, 
A  certain  composition  having  existed  in  the  parish  of  Tottenham  without  alteration, 
as  far  back  as  the  evidence  went,  the  Court  will  infer  that  it  was  made  not  by  Lambly 
but  by  the  Dean  and  Chapter  of  Siint  Paul's,  or  by  the  Jermyn  family  from  whom 
the  Plaintiff  derives  his  title.     Now  if  a  rector  having  made  a  composition  lease  tithes, 

(a)  Vid.  Rayner  on  Tithes,  992. 
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and  the  lessee  make  no  alteration  in  the  composition,  when  the  tithes  revert  to  the 
rector  the  occupiers  of  land  will  continue  to  hold  under  the  composition  originally 
made  by  the  rector,  and  consequently  will  be  entitled  to  notice  before  he  can  take 
the  tithes  in  kind.  The  rules  respecting  notice  to  determine  a  composition  are 
governed  by  the  analogy  to  the  notice  to  quit.  Thus  if  the  Jermyns,  having  let  land 
to  A.  from  Michaelmas  to  Michaelmas,  had  granted  a  lease  [462]  at  Ladyday  to  B. 
for  a  term  of  years  and  A.  had  continued  to  pay  rent  to  B  till  the  expiration  of  his 
term,  A.  would  again  be  tenant  from  year  to  year  to  the  Jermyns,  and  would  be 
entitled  to  notice  six  months  before  Michaelmas.  For  though  B.  might  have  put  an  end 
to  the  tenancy  during  his  term,  yet  not  having  done  so,  it  continues  as  at  first  created  : 
if  it  were  not  so,  that  which  was  originally  taken  as  a  tenancy  from  year  to  year 
beginning  at  Michaelmas,  would  be  put  an  end  to  at  Lady  day.  The  case  of  Hetvili 
and  others  v.  Adams  is  decisive  of  this  point.  Thirdly,  The  Statute  of  Edw.  6  being 
made  for  the  protection  of  peisons  in  possession  of  tithes,  the  Plaintiff  cannot  maintain 
this  action  against  the  Defendant  Smith.  Immediately  on  severance  the  right  to  the 
tithes  vested  in  Sperling  and  Smith  could  only  have  justified  carrying  them  away 
under  a  composition  from  him.  If  Sperling  had  been  a  spiritual  rector  instead  of  a 
lay  impropriator,  and  had  died  after  the  severance  of  these  tithes,  they  would  have 
passed  to  his  executors,  and  not  to  his  successor ;  Sperling  therefore  was  the  person 
injured  by  the  tithes  being  carried  away.  The  habendum  in  the  lease  being  from  the 
25th  of  March,  has  reference  to  nothing  but  the  period  from  which  the  grantee  is  to 
hold,  in  order  to  ascertain  the  time  when  the  lease  is  to  expire,  viz.  in  seven  years 
from  the  25th  of  March.  If  it  were  held  to  vest  any  title  previous  to  the  execution 
of  the  lease,  it  might  be  so  framed  that  a  lease  for  twenty-one  years  should  give  a 
right  to  tithes  accrued  fourteen  years  before. 

Eyre  Ch.  J.  On  the  first  of  the  objections  raised,  and  which  applies  to  the  case 
of  Tuck,  I  have  no  difficulty,  being  of  opinion  that  the  verdict  must  be  set  aside  and 
a  nonsuit  be  entered  on  the  ground  of  the  Plaintiff's  having  failed  to  make  out  his 
title,  and  not  having  proved  himself  to  be  in  possession  of  the  tithes.  It  was  admitted 
on  his  part,  that  he  must  at  least  shew  himself  to  be  in  possession  ;  and  I  am  not 
prepared  to  agree  that  because  possession  unaccompanied  with  other  circumstances  will 
be  a  sufficient  title,  that  therefore  possession  traced  back  by  the  Plaintiff  himself  to  that 
which  turned  out  to  be  no  title,  will  equally  avail.  The  case  is  altered  where  the 
Plaintiff  proves  his  own  bad  title  and  thereby  shews  that  to  be  a  wrongful  possession, 
which  would  otherwise  have  been  good  prima  facie  evidence  to  support  his  claim. 
However  I  only  mean  to  state  my  difficulty  on  that  point,  not  to  give  a  precise 
opinion  upon  it,  as  the  case  cited  from  Croke  seems  to  establish  a  contrary  doctrine. 
But  I  am  of  opinion  that  this  Plaintiff  was  not  in  possession,  holding  as  I  do  that 
nothing  will  [463]  place  a  man  in  possession  but  a  good  title,  which  will  draw  to  it 
the  possession,  or  the  actual  receipt  of  tithes,  or  that  which  is  equivalent  to  receipt 
of  tithes,  viz.  a  composition.  My  Brother  Shepherd  argued,  that  the  receipt  of  tithes, 
like  the  receipt  of  rent  and  profits,  amounted  to  possession.  Actual  use  and  enjoyment 
does  so  I  admit;  but  he  was  obliged  to  contend  from  thence  that  an  agreement  for  a 
composition  was  equal  to  a  receipt,  and  then  to  go  one  step  further,  and  insist  that 
a  conversation  tending  towards  an  agreement  though  it  ended  in  a  disagreement 
was  equal  in  effect  to  an  agreement.  By  this  chain  of  reasoning  he  endeavouied  to 
prove  that  the  Plaintiff  was  in  possession.  His  title  however  must  depend  upon  his 
having  or  not  having  a  lease ;  here  he  had  only  a  lease  for  a  moiety  and  therefore 
was  not  in  possession  and  cannot  maintain  this  action. 

With  regard  to  the  question  of  notice,  which  applies  to  all  these  causes,  I  have 
the  more  difficulty  in  speaking  upon  it,  as  I  feel  myself  under  the  dominion  of  old 
prejudices.  The  judgment  of  the  House  of  Lords  which  has  been  alluded  to,  was  a 
reversal  of  a  judgment  given  by  the  Court  of  Exchequer,  and  in  which  I  concnrred. 
I  am  to  presume  that  the  judgment  of  the  House  of  Lords  was  right,  but  I  am  not 
master  of  the  principles  on  which  it  proceeded.  Tithes  cannot  in  my  opinion  be  well 
compared  to  land  for  any  purpose,  but  particularly  for  the  purpose  of  connecting  a 
composition  with  the  inheritance.  It  appears  to  me  that  the  doctrine  of  binding  the 
landlord  by  the  interest  of  the  tenant  from  year  to  year  was  founded  on  the  distribu- 
tion of  land  into  a  variety  of  interests,  as  that  of  the  tenant  and  the  reversioner, 
whereas  it  will  not  be  found  to  apply  to  tithes  so  distinctly  as  to  justify  our  adopting 
the  same  rules  as  are  eapable  of  being  adopted  with  respect  to  laud.     In  the  case  of 
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Hewitt  and  others  v.  Adams  the  Defondaiits  insisted  in  the  Exchequer  that  they  were 
not  at  all  hcniiid  to  pay  the  tithes  demanded,  and  we  thought  that  where  a  Defendant 
claims  to  withhold  tithe  adversely,  all  idea  of  composition  must  be  put  out  of  tho 
case.  The  analogy  between  land  and  tithe  does  not  appear  satisfactory  to  me.  Land 
is  either  taken  on  a  holding  from  Lady-day,  or  from  Michaelmas,  or  from  some  other 
time,  and  then  notice  to  quit  must  be  given  accordingly.  But  if  a  composition  is  to 
be  determined  on  any  just  principles,  the  notice  must  be  given  from  a  period  suitable 
to  the  nature  of  the  tithes,  and  with  a  relation  to  the  manure  and  cultivation  of  the 
[464]  land.  There  must  bo  such  a  rule  as  will  enable  the  tenant  to  cultivate  his  land 
ill  the  manner  most  beneficial  to  himself  accordingly  as  he  is  to  pay  a  composition  or 
to  pay  in  kind.  I  have  great  difficulty  therefore  in  understanding  on  what  ground  a 
notice  is  necessary  in  tho  case  of  tithes,  and  I  cannot  at  all  comprehend  how  the 
owners  of  the  laud  can  be  considered  parties  to  a  composition  made  with  the  occupiers 
of  the  land.  Tithe  in  kind  is  the  thing  demised  ;  the  composition  therefore  begins 
with  the  interest  of  the  tenant,  is  governed  by  that  interest  and  must  I  should  think 
end  with  it.  It  has  been  argued  that  there  may  be  a  connection  between  the  title  of 
inheritance  to  the  tithes  and  the  composition  ;  if  there  can  be,  I  submit;  it  may  be  a 
necessary  consequence  of  that  judgment,  the  principles  of  which  I  do  not  understand. 
As  some  of  my  Brothers  concurred  in  that  judgment,  they  vvill  probably  state  on 
what  ground  it  is,  that  a  compi)sitiou  may  be  extended  to  tho  case  of  a  new  tenant, 
claiming  on  the  determination  of  the  inteiest  of  a  furinor  tenant. 

On  tho  last  point  there  can  be  no  doubt.  The  habendum  of  the  Plaintill's  lease 
can  only  be  considered  as  marking  the  duration  of  his  interest,  and  its  operation  as  a 
grant  is  merely  prospective.  That  lease  only  vested  in  the  PlaintifT  a  right  to  the 
tithe  which  should  accrue  from  the  time  of  the  grant.  Now  the  title  to  the  tithe  in 
question  arose  immediately  on  the  severance  of  the  tithable  matter  from  the  land. 
Is  it  not  clear  that  if  a  rector  dies  after  the  severance  of  the  tithe  and  before  its 
separation,  and  a  new  iector  comes  in,  that  the  light  to  the  tithe  is  in  tho  old  rector? 
The  law  gives  to  the  new  rector  in  that  case  all  that  the  grant  gave  to  the  new  lessee 
ill  this.  Sperling  therefore  being  entitled  to  these  tithes  at  the  time  of  the  severance 
and  the  person  to  complain  if  they  were  carried  away,  this  Plaintiff  has  no  ground  of 
action  against  Smith  in  that  view  of  tho  case. 

BuLLER  J.  My  opinion  will  be  principally  founded  on  the  two  last  points.  On 
the  first  my  mind  still  lluctuates.  It  has  been  contended  that  for  want  of  evidence 
to  establish  the  joint  execution  of  the  deed  of  assignment  by  the  two  parsons  who 
took  out  administration,  the  Plaintiff'  cannot  recover  against  Tuck.  But  this  is  the 
case  of  a  tort,  and  I  am  not  quite  satisfied  that  in  such  a  case,  if  the  Plaintiff  declare  as 
solely  entitled  and  prove  himself  to  be  entitled  to  a  moiety  only,  he  may  not  recover 
for  that  moiety.  It  was  so  held  in  the  case  of  Nellhorpe  and  Farringlon  v.  [465] 
Dorrimjlon,  2  Lev.  113.  However,  were  I  to  rely  on  this  point  much,  I  should  wish 
for  further  consideration,  before  I  came  to  any  conclusion  (a). 

The  second  point  appears  to  me  to  have  been  fully  settled  by  the  decision  in  the 
House  of  Lords.  That  decision  was,  that  the  same  notice  must  be  given  to  determine 
a  composiii.ju,  as  must  be  given  to  a  tenant  of  land  holding  from  year  to  year.  The 
other  point  alluded  to  by  my  Lord  Chief  Justice  was  also  raised  in  that  case.  The 
laiidholdeis  contended  in  the  first  place,  that  they  were  not  obliged  to  pay  the  tithe 
claimed  ;  and  2dl3',  that  if  they  were,  the  Plaintiff  was  not  entitled  to  recover  because 
there  had  been  a  previous  composition,  the  notice  to  determine  which  was  not  sufficient. 
There  was  a  doubt  on  the  Woolsack  at  that  time  whether  both  or  only  one  or  which 
of  these  questions  should  be  put  to  the  Judges.  At  last  the  question  put  was  whether 
the  notice  given  was  sufficient  to  determine  the  composition,  anil  the  Judges  were 
unanimously  of  opinion  that  it  was  not,  and  said  expressly  that  a  notice  to  determine 
a  composition  for  lithe  ought  to  bo  given  with  analogy  to  the  notice  given  in  a  holding 
of  land.  B\^  that  decision  we  are  bound;  nor  do  I  think  any  of  the  difficulties  it 
has  been  supposed  likely  to  produce  will  ever  occur.  It  has  been  argued  that  if  the 
Plaintiff,  as  deriving  title  from  the  Jermyii  family,  is  bound  by  this  composition,  the 
Dean  and  Chapter  of  St.  Paul's  will  also  be  bound  by  it.  That  conclusion  however 
is  questionable  and  may  or  may  not  be  true  according  to  the  circumstances.  If  the 
interest  of  the  lessee  under  the  Dean  and  Chapter  with  whom  the  composition  was 

(o)  Vide  Scott  v.  Godwin,  ante,  p.  67,  and  the  cases  cited  therein. 
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made  expire,  the  Dean  and  Chapter  will  not  be  bound.  But  if  a  lease  be  granted  for 
a  long  term  of  years  and  the  Dean  and  Chapter  take  an  assignment  of  it,  though  as 
to  many  purpo.ses  that  will  operate  as  a  surrender,  yet  with  regard  to  the  interest  of 
third  persons  it  will  not.  All  depends  on  the  single  question  whether  there  be  a  con- 
tinuance of  that  interest  under  which  the  composition  was  first  created  ?  If  that 
continues,  the  composition  continues  ;  if  that  be  at  an  end,  the  composition  is  at  an 
end  also.  It  has  been  said  that  there  may  be  a  diflference  between  a  composition  with 
the  owner  and  a  composition  with  the  occupier  of  the  land.  If  however  the  interest 
of  the  occupier  cease,  the  composition  made  with  him,  unless  under  particular  circum- 
stances, will  be  at  an  end.  But  no  question  of  [466]  that  kind  arises  here,  for  it  does 
not  appear  but  that  the  occupiers  in  all  the  stages  of  the  case  were  the  same.  The 
difficulty  would  be  if  we  were  to  suppose  a  composition  to  take  place  from  Michaelmas 
with  a  tenant  who  is  in  on  a  Lady-day  bargain.  In  that  case  the  composition  would  be 
either  duiing  the  interest  of  the  tenant  or  from  year  to  year  generally.  If  the  former, 
notice  must  be  given  for  Lady-day  ;  if  the  latter,  a  question  might  be  raised  whether 
the  composition  should  not  continue  to  the  end  of  the  year,  though  the  interest  of  the 
tenant  ceased  on  the  expiration  of  his  lease.  That  may  be  a  nice  question,  but  it  does 
not  arise  in  this  case.  There  may  be  difficulties  in  point  of  convenience  as  to  the  time 
at  which  a  composition  shall  commence,  but  those  difficulties  are  for  the  consideration 
of  the  parties  when  they  make  their  agreement.  On  the  facts  of  the  present  case  the 
composition  must  be  taken  to  be  continuing,  inasmuch  as  the  Plaintiff  claims  under 
those  persons  with  whom  it  appears  to  have  been  made. 

The  last  point  has  been  fully  and  ably  stated  by  my  Lord  Chief  Justice,  and  I 
entirely  concur  with  him. 

Heath  J.  The  objection  to  the  Plaintiff's  recovery,  that  there  was  no  notice  to 
determine  the  composition,  must  prevail,  because  the  title  under  which  he  claims  is 
derived  from  Sperling,  in  whose  time  the  composition  existed  and  has  not  been  dissolved 
by  the  parties.  In  the  House  of  Lords  the  analogy  between  land  and  tithes  was  con- 
sidered, and  the  opinion  of  the  Judges  was  founded  on  the  inconvenience  which  the 
occupiers  of  lands  must  sustain,  if  a  composition  could  be  put  an  end  to  without  notice. 
It  was  considered  that  by  notice  they  would  be  enabled  to  cultivate  their  lands  in  such 
a  way  as  would  best  answer  to  them  when  called  upon  to  pay  tithes  in  kind,  and  that 
it  would  be  very  unjust  to  deprive  them  of  this  advantage.  As  to  the  question  whether 
this  Plaintiff  can  recover  when  one  only  of  two  joint-tenants  has  executed  the  lease, 
I  wish  to  give  no  opinion,  as  my  Brother  Buller  has  cited  a  case  in  favour  of  the 
Plaintiff. 

RoOKE  J.  It  appears  from  the  facts  of  this  case  that  as  far  back  as  the  evidence 
went,  tithes  had  never  been  set  out  in  the  pirish  of  Tottenham.  It  is  to  be  wished 
therefore  that  these  Defendants  should  not  be  liable  to  actions  for  not  doing  that  which 
never  appears  to  have  been  done  within  the  parish  :  and  in  point  of  law  I  think  they 
are  not  liable.  As  the  lessees  of  the  tythes  under  the  Jermyn  family  were  desired  by 
them  not  to  raise  the  [467]  composition,  it  must  be  considered  as  having  been  made 
with  that  family.  Now  Mrs.  Eyre  and  Mrs.  Udney  being  the  representatives  of  that 
family,  may  by  implication  be  considered  as  having  also  desired  that  the  composition 
should  not  be  raised.  And  though  they  might  have  retracted  the  intimation  oiiginally 
gi\en,  yet  not  having  done  so,  the  composition  must  remain  in  force  till  notice  be  given 
to  the  landholders  of  an  intention  to  put  an  end  to  it.  The  occupier  may  be  induced 
by  notice  to  alter  the  couise  of  husbandry,  and  it  would  be  hard  to  make  him  liable  in  a 
penal  action  where  that  notice  has  been  withheld.  On  the  principles  of  the  decision 
in  the  House  of  Lords,  and  on  the  general  justice  of  the  case,  I  think  a  nonsuit  should 
be  entered. 

With  respect  to  the  objection,  that  the  assignment  of  the  lease  was  executed  by 
one  only  of  two  joint-tenants,  it  strikes  me  that  it  would  be  hard  to  allow  the  law  as 
laid  down  in  the  case  in  Levinz  to  prevail :  since  it  would  be  calling  on  the  Defendant 
to  plead  in  abatement,  or  be  liable  to  two  more  actions. 

On  the  third  point  I  entirely  concur  with  the  rest  of  the  Court:  the  right  to  the 
tithes  accrued  immediately  on  severance,  and  at  the  time  when  the  lease  was  executed 
there  was  nothing  but  a  possibility  of  action  in  case  they  should  not  be  set  forth,  which 
possibility  could  not  be  assigned. 
Rule  absolute. 
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Jklfs  v.  Ballard.    June  lOtb,  1799. 

An  action  against  a  bankrupt,  who  has  obtained  hia  certificate  under  a  second  com- 
mission, on  a  cause  of  action  accruing  previous  to  his  second  bankruptcy  may  be 
maintained  before  a  dividend  has  been  made,  or  the  period  for  making  it  allowed 
by  5  Geo.  2,  c.  30,  s.  37,  is  elapsed,  if  evidence  bo  adduced  to  shew  that  it  is  not 
probable  from  the  state  of  the  cfiects  in  the  hands  of  the  assignees  that  the  bankrupt 
will  be  able  to  pay  15s.  in  the  pound  (a)'. 

Indebitatus  assumpsit.  Plea.  Bankruptcy  and  certificate.  This  cause  came  on 
before  BuUer  J.  at  the  Westminster  Sittings  in  this  term,  when  it  appeared  that  the 
Defendant  had  formerly  been  a  bankrupt  and  obtained  his  cei  titieato  ;  that  a  second 
commission  issued  against  him  on  the  13th  of  April  1798,  under  which  lie  also  obtained 
his  certificate  ;  that  the  cause  of  action  accrued  previous  to  the  second  bankruptcy,  but 
that  under  his  last  commission  no  dividend  had  as  yet  been  declared.  This  last  fact 
was  proved  by  one  of  the  assignees  to  the  commission,  who  was  called  by  the  Plaintiff, 
and  who  stated  that  the  debts  proved  [468]  under  the  commission  amounted  to  1 1001.  ; 
that  efl'ects  of  the  bankrupt  had  been  sold  for  4801.,  and  that  there  was  also  a  freehold 
estate,  but  from  the  incumbrances  upon  it  he  did  not  think  it  was  of  any  value,  and 
was  upon  the  whole  of  opinion  that  the  bankrupt  would  not  pay  1.5s.  in  the  pound; 
but  that  no  dividend  had  been  made.     The  jury  found  a  verdict  for  the  Plaintiff. 

Sellon  Serjt.  now  moved  for  a  rule  Nisi  for  selling  aside  this  verdict  and  entering 
a  nonsuit;  and  contended,  1st,  that  the  Defendants  not  having  ])aid  158.  in  the  pound 
under  his  second  commission,  being  the  oidy  ground  on  which  the  Plaintiff  could 
support  his  action,  it  lay  upon  him  to  prove  that  fact  and  thereby  deprive  the  Defen- 
dant of  the  benefit  of  his  certificate,  and  cited  Gill  v.  Srrivcnn,  7  Term  Kep.  27,  where 
it  was  held  necessary  to  avei'  it  in  a  Scire  Facias.  2(lly,  That  the  evidence  which  was 
produced  to  shew  that  the  Defendant  had  not  paid  15s.  in  the  pound  was  not  sufficient, 
but  on  the  contrary  proved  that  this  action  was  commenced  prematurely,  submitting 
that  as  there  were  still  effects  in  the  hands  of  the  assignees,  and  the  amount  of  the 
properly  undisposed  of  was  uncertain,  the  action  ought  not  to  have  been  brought 
until  a  dividend  had  been  made  ;  that  by  5  Geo.  2,  c.  30,  s.  37,  the  assignees  are 
directed  to  make  the  second  dividend  in  eighteen  months,  whereas  in  this  case  the 
period  allowed  by  the  act  had  not  elapsed,  and  therefore  till  that  time  it  could  not 
be  ascertained  whether  the  bankrupt  would  pay  15s.  in  the  pound  or  not.  He  admitted 
that  if  it  had  been  proved  that  the  bankrupt's  estate  was  so  insolvent  as  to  allow  of  no 
dividend,  the  action  might  in  that  case  have  been  supported. 

BuLLEK  J.  (absente  Eyre  Ch.  J.).  The  case  referred  to  as  decided  in  the  King's 
Bench  is  good  law  ;  but  that  case  does  not  shew  on  whom  the  proof  of  non-payment 
of  the  15s.  in  the  pound  lies.  The  Plaintifl'  must  state  in  his  Scire  Facias  every  thing 
that  entitles  him  to  recover;  but  it  is  a  very  dillerent  question  what  is  to  be  proved 
by  one  party  and  what  by  the  other.  But  supposing  the  onus  probaudi  to  lie  on  the 
Plaintiff,  still  the  evidence  which  was  given  was  at  least  presumptive  evidence  that 
the  bankrupt  will  not  pay  15s.  in  the  pound,  and  not  having  been  contradicted  by  the 
Defendant  it  must  be  held  conclusive. 

Heath  J.  It  is  a  common  thing  in  actions  on  the  game-laws  for  the  Plaintiff  in 
his  declaration  to  negative  all  the  qualifications,  which  would  exempt  the  Defendant 
from  the  penalties  of  [469]  those  laws,  but  it  lies  on  the  Defendant  to  prove  that  he 
comes  witliiu  any  of  them.  The  payment  of  15s.  in  the  pound  is  the  condition  of  the 
bankrupt's  discharge. 

KooKE  J.     Of  the  same  opinion. 

Sellon  took  nothing  by  his  motion  (o)'^. 

(a)'  Vide  Kennet  v.  Greemvallers,  Peake's  Gas.  3.     Coverly  v.  Mm-ley,  16  East,  225. 
Read  v.  Sowcrby,  3  M.  &  S.  78.     Edmonson  v.  Parker,  3  B.  &  P.  185. 
{of  Vide  Rex  v.  Turner,  3  B.  &  P.  187. 
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Ellis  and  Wife,  Executor  and  Executrix,  v.  Govey  Executor.     June  11th,  1799. 

A  replication  taking  issue  on  a  plea  of  payment  to  debt  on  an  annuity-bond 
must  be  signed  by  a  Serjeant  (a). 

Debt  on  bond  conditioned  for  the  payment  of  an  annuity  to  M.  Shurmer  deceased, 
during  her  life.  Pleas :  1st,  Payment  of  the  annuity  to  M.  Shurmer  up  to  the  time 
of  her  death  ;  2dly,  Payment  of  all  arrears  of  the  annuity  due  in  the  life-time  of 
M.  Shurmer  to  the  Plaintiffs  since  her  death.  The  Plaintiffs,  after  protesting  in  their 
replication  against  the  payments  as  alleged  in  the  pleas,  averred  twenty  years  arrears, 
amounting  to  801.,  to  be  due  and  unpaid,  and  coucluded  to  the  country.  This  replica- 
tion having  been  put  in  without  the  signature  of  a  Serjeant,  judgment  of  Nonpros 
was  signed.  To  set  aside  this  judgment  for  irregularity  a  rule  Nisi  was  obtained  on 
a  former  day,  and  Shepherd  Serjt.  in  support  of  that  rule  now  cited  Hubert  v.  Ld. 
Weijmouth,  2  Bl.  816,  where  it  was  held  that  a  leplication  of  Nul  tiel  record  need  not 
be  signed  by  a  Serjeant,  notwithstamling  the  case  of  Simpson  v.  Neale,  2  Wils.  74,  in 
which  a  contiaiy  rule  had  been  laid  down. 

Cockell  Serjt.  contra,  was  stopped  by  the  Court,  who  (absente  Eyre  Ch.  J.)  said  ; 
This  point  must  be  governed  by  the  practice  of  the  Court ;  and  indeed  as  far  as  reason 
is  concerned  it  seems  right  that  this  replication  should  be  signed.  Much  may  depend 
on  the  manner  of  taking  issue;  it  is  material  that  it  should  be  so  taken  as  to  decide 
the  merits.  Where  the  plea  is  signed  by  a  Serjeant,  the  replication  should  be  signed 
also ;  to  this  rule  a  similiter  is  an  exception,  for  no  judgment  is  required  in  merely 
joining  issue. 

However  on  payment  of  costs  the  Court  made 

The  rule  absolute. 

In  this  term  Mr.  Justice  Asbhurst  having  resigned  his  seat  in  the  Court  of  King's 
Bench,  was  succeeded  therein  by  Simon  Le  Blanc  Esq.  one  of  His  Majesty's  Serjeants 
at  Law,  who  was  knighted. 

[470]  On  the  last  day  of  this  term  John  Lens  of  Lincoln's-Inn  and  John  Bayley 
of  the  Middle  Temple,  Esquires,  were  called  to  the  honourable  degree  of  Serjeant  at 
Law,  and  gave  rings  with  this  motto, 

"Libertas  sub  rege  pio." 

The  end  of  Trinity  Term. 

Shortly  after  the  close  of  this  teim,  at  Ruscombe,  his  seat  in  Berkshire,  died.  Sir 
James  Eyre  Knight,  Lord  Chief  Justice  of  this  Court.  De  cujus  laude,  neque  hie 
locus  est  ut  multa  dicantur,  neque  plura  tamen  dici  possunt  quam  populus  Roraanus 
memoria  retinet. 

[471]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber  ;  and  in  the  House  of  Lords  in  Easter  Term, 
IN  the  Thirty-Sixth  Year  of  the  Reign  of  George  III. 

The  following  cases  now  presented  to  the  Public,  as  a  conclusion  to  the  First 
Volume  of  these  Reports,  were  determined  in  the  year  which  intervened  between  the 
comjDletion  of  Mr.  H.  Blackstone's  Reports,  and  the  commencement  of  this  work.  The 
Reporters  having  been  favored  with  the  notes  taken  during  that  period  by  Mr.  A. 
Moore  with  a  view  to  publication,  have  bestowed  their  utmost  attention  in  digesting 
and  arranging  them  ;  conscious  at  the  same  time  how  much  better  the  task  might 
have  been  performed  by  the  same  hand  by  which  it  was  begun. 

(In  the  Exchequer-Chamber.) 

Tarleton  and  Others  v.  Staniforth  and  Others;  in  Error.    April  20th,  1796. 

[See  S.  C.  5  T.  R.  695  (with  note).] 

In  a  policy  of  insurance  against  loss  by  fire  from  half  a  year  to  half  a  year,  the  assured 
agree  to  pay  the  premium  half  yearly,  "as  long  as  the  insurers  should   agree  to 

(«)  Vide  Brooker  v.  Simpson,  2  B.  &  P.  336.     Fitcker  v.  Martin,  3  B.  &  P.  171. 
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accept  the  same,"  within  15  days  after  the  expiration  of  the  former  half  year;  and 
it  was  also  stipulated  that  no  insurance  should  take  place  till  the  premium  was 
actually  paid  ;  a  loss  happened  within  15  days  after  the  end  of  one  half  year,  but 
before  the  premium  for  the  next  was  paid  ;  held  that  the  insurers  were  not  liable 
though  the  assured  tendered  the  premium  before  the  end  of  the  15  days,  but  after 
the  loss. 

Judgment  in  this  case  having  been  given  for  the  Defendant  in  the  Court  of  King's 
Bench,  (See  5  Term  Rep.  695)  the  Plaintiffs  brouglit  their  writ  of  error  in  this  court. 

[472]  The  case  was  argued  this  day  by  Chanibre  for  the  Plaintifl's  in  error,  and 
Wood  for  the  Defendants,  when  the  judgment  of  the  King's  Bench  was  affirmed. 


(In  the  Exchequer  Chamber.) 

Turner  and  Others  v.  Hawkins  and  Others;  In  Error.    April  20th,  1796. 

A.  declared  in  case  against  B.  for  sinking  his  boat,  and  after  averring  a  non-feasance 
in  B.  as  the  cause,  stated  him  to  have  acted  with  great  force  and  violence  in  accom- 
plishing the  injuiy;  A.  recovered,  and  on  error  brought  because  the  action  shouUl 
have  been  trespass  not  case,  and  because  the  two  actions  were  mixed,  the  Court 
referred  the  concluding  expressions  to  the  non  feasance  first  stated,  and  held  the 
declaration  sufficient  to  support  the  judgment. 

"Nottinghamshire  to  wit.  Be  it  remembered  that  on  Wednesday  next  &c.  before 
our  Lord  the  King  at  Westminster  come  the  Plaintiffs  by  S.  B.  their  attorney  ami 
bring  itito  the  court  of  our  said  Lord  the  King  before  the  King  himself  now  here 
their  certain  bill  against  the  Defendants  being  in  the  custody  &c.  of  a  plea  of  trespass 
on  the  case  and  there  are  pledges  &c.  which  said  bill  follows  in  these  words; 
Nottinghamshire  to  wit.  The  Plaintiffs  complain  of  the  Defendants  being  in  the 
custody  &c.  For  that  whereas  the  Plaintiffs  before  and  at  the  time  of  the  grievance 
hereinafter  committed  to  wit  on  &c.  were  lawfully  possessed  of  a  certain  boat  or  vessel 
then  navigating  and  floating  on  the  river  Trent  being  a  public  navigable  river  and 
King's  common  highway  and  then  and  there  drawn  and  bawled  on  the  said  river  by 
certain  cattle  to  wit  10  horses  then  and  there  affixed  and  fastened  to  the  same  and 
bawling  the  same  on  the  said  river  and  of  divers  goods  &c.  in  the  said  boat  &c.  to 
wit  at  &c.  and  which  snid  boat  or  vessel  was  then  and  there  under  the  care  and  guid- 
ance of  certain  of  their  servants  And  whereas  also  the  Defendants  on  the  same  day 
and  year  aforesaid  were  possessed  of  a  certain  other  boat  or  vessel  then  floating  and 
navigating  on  tlie  said  river  drawn  and  hawled  by  certain  cattle  to  wit  10  horses 
then  and  there  affixed  and  fastened  by  certain  ropes  or  hawling-lines  to  and  bawling 
the  same  upoti  the  said  river  to  wit  at  &a.  and  which  said  last  mentioned  boat  or 
vessel  was  then  and  there  under  the  care  and  guidance  of  certain  servants  of  the 
Defendants.  And  whereas  before  and  at  the  time  of  the  grievance  hereinafter  men- 
tioned to  wit  on  &c.  at  &c.  the  said  boat  or  vessel  of  the  Plaintiff's  had  overtaken  and 
had  occasion  to  pass  by  the  said  boat  or  vessel  of  the  Defendants  on  which  occasion 
the  Defendatits  by  their  said  servants  so  conducting  and  navigating  their  said  boat 
or  vessel  ought  then  and  there  to  have  slackened  the  said  ropes  or  lines  with  which 
the  said  cattle  were  so  fastened  to  their  said  boat  or  vessel  so  as  to  permit  the  said 
[473]  boat  or  vessel  of  the  Plaintiffs  to  pass  over  the  same  whereof  they  then  and 
there  had  notice.  Yet  the  Defendants  by  their  said  servants  not  regarding  their  duty 
in  this  behalf  but  contriving  and  wrongfully  intending  to  hurt  injure  and  prejudice 
the  Plaintiffs  in  this  behalf  did  not  nor  would  slacken  the  said  ropes  or  lines  or  permit 
or  suffer  the  said  boat  or  vessel  of  the  Plaintiffs  to  pass  the  said  boat  or  vessel  of  them 
the  Defendants  but  on  the  contrary  thereof  then  and  there  to  wit  on  &c.  at  &c.  by 
their  said  servants  in  that  behalf  wrongfully  unlawfully  and  injuriously  drove  on  the 
said  cattle  bawling  and  drawing  their  said  boat  or  vessel  with  great  force  and  violence 
and  thereby  forced  and  drove  the  said  boat  or  vessel  of  them  the  Defendants  against 
the  said  boat  or  vessel  of  the  Plaintiffs  by  reason  whereof  and  by  and  through  the 
straining  and  pressure  of  the  said  ropes  or  lines  thereby  and  forcing  the  said  boat  or 
vessel  against  the  said  boat  or  vessel  of  the  Plaintiff's  the  said  boat  or  vessel  with  the 
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said  goods  &c.  on  board  her  as  aforesaid  was  driven  and  forced  across  the  stream 
there  and  sunk  and  the  said  boat  or  vessel  was  not  only  greatly  damaged  and  spoiled 
thereby  but  the  said  goods  &c.  were  spoiled  &c.  and  the  Plaintiffs  lost  the  benefit  of 
the  voyage  &c.  and  were  obliged  to  spend  a  large  sum  of  money  &e.  and  also  divers 
servants  and  horses  of  the  Plaintiffs  were  for  a  long  time  out  of  employ  and  of  no  use 
to  the  Plaintiffs  to  wit  at  &c. 

The  2d  count  stated,  thit  the  Defendants  "ought  to  have  permitted  and  suffered 
the  said  boat  or  vessel  of  the  Piaintifts  to  pass  the  said  boat  or  vessel  of  the  Defen- 
dants "  but  that  they  did  not,  omitting  the  circumstances  of  slackening  the  rope,  but 
being  in  all  other  respects  similar  to  the  1st  count. 

The  2d  and  3d  counts  were  for  negligently  and  ignorantly  conducting  the  vessel. 

Plea,  Not  guilty.  Verdict  for  the  Plaintiffs  and  judgment  in  the  King's  Bench 
accordingly. 

The  Defendants  assigned  for  errors  in  this  court,  "  that  by  the  record  aforesaid  it 
appears  that  the  Plaintiffs  have  in  the  1st  count  of  their  said  declaration  complained 
against  the  Defendants  as  if  the  whole  of  the  said  cause  of  action  in  that  count  mentioned 
had  been  a  mere  consequential  injury,  whereas  so  much  of  the  cause  of  action  in  that 
count  mentioned  as  arose  from  the  driving  on  the  said  cattle  in  that  count  mentioned 
with  great  force  and  violence  and  thereby  forcing  and  driving  the  said  boat  or  vessel 
of  them  the  Defendants  against  the  said  Ijoat  or  vessel  of  the  Plaintiffs  [474]  appears 
to  have  been  a  direct  and  immediate  trespass  and  injury  committed  by  the  said 
defendants  on  the  property  of  the  said  Plaintiffs."  The  same  as  to  the  2d  count. 
And  "that  the  Plaintiffs  have  complained  against  the  Defendants  for  the  whole  of 
the  causes  of  action  mentioned  in  the  said  declaration  as  in  a  plea  of  trespass  on  the 
case  whereas  for  so  much  of  the  cause  of  action  in  the  said  declaration  mentioned  as 
arose  from  the  said  driving  on  the  said  cattle  in  the  1st  count  of  the  said  declaration 
mentioned  with  great  force  and  violence  and  thereby  driving  and  forcing  the  said 
boat  or  vessel  of  the  Defendants  against  the  said  boat  or  vessel  of  the  Plaintiffs,  they 
ought  to  have  complained  against  the  Defendants  in  a  plea  of  trespass  vi  et  armis." 
The  same  as  the  2d  count.  And  "that  in  the  said  declaration  there  are  comprehended 
and  included  causes  of  action  different  and  distinct  ir]  their  natures  to  wit  causes  of 
action  founded  on  immediate  direct  and  forcible  injuiies  and  trespasses  and  causes  of 
action  founded  on  injuries  that  are  merely  consequential;  which  causes  of  action  are 
incompatible  with  each  other  and  ought  not  to  be  joined  in  the  same  declaration." 

Joinder  in  eiror. 

Wood  for  the  Plaintiffs  in  error.  The  errors  assigned  apply  to  the  1st  and  2d 
counts  only,  in  which  the  breaches  stated  are  clear  acts  of  trespass.  The  distinction 
between  the  actions  of  trespass  vi  et  armis  and  trespass  on  the  case,  is  perfectly  settled  ; 
"if  the  injury  be  committed  by  the  immediate  act  complained  of,  the  action  must  be 
trespass;  if  the  injury  be  merely  consequential  upon  that  act,  an  action  on  the  case 
is  the  proper  remedy."  Per  Lord  Kenyon  in  Day  v.  Edwards,  5  Term  Rep.  649.  The 
injury  here  complained  of  was  the  immediate  act  of  the  Defendants'  servants;  no 
negligence  is  stated  in  either  of  the  two  first  counts.  In  Day  v.  Edwards  an  action  on 
the  case  being  biought  against  the  Defendant  for  driving  his  cart  against  the  Plaintiff's 
carriage,  it  was  held  bad  on  demurrer ;  and  the  only  difference  between  that  case  and 
the  present,  consists  in  the  injury  having  been  there  committed  by  the  Defendant  him- 
self, whereas  here  it  was  committed  by  the  Defendants'  servants.  But  this  difference 
in  circumstance  affords  no  distinction  in  principle  ;  Savignac  v.  Roome,  6  Term  Rep.  125. 
The  case  of  Tripe  and  Dyer  v.  Putter,  before  Yates  J.  at  Exeter  1767,  cited  6  Term 
Rep.  128,  is  strongly  analogous  to  the  present;  there  the  Plaintiff  having  declared  in 
case  against  the  Defendant  for  wilfully  rowing  his  boat  against  the  Plaintiff's  net, 
[475]  whereby  the  Plaintiff's  net  was  sunk  and  the  Plaintiff  prevented  from  drawing 
it,  &c.  was  nonsuited.  And  .the  principles  laid  down  by  Lord  Chief  Justice  De  Grey 
in  Scott  V.  Shepherd,  2  Bl.  899,  clearly  establish  that  if  the  act  of  the  Defendant  be 
immediately  injurious  to  the  Plaintiff,  though  the  injury  arise  from  accident,  or  the 
act  which  occasions  it  be  lawful,  yet  trespass  is  the  only  remedy. 

Wigley  for  the  Defendants  in  error.  Whatever  might  have  been  the  event  of 
this  case  on  a  demurrer,  the  Court  will  not  now  presume  any  thing  after  verdict  which 
can  defeat  the  Plaintiffs'  judgment.  Slater  v.  Baker  and  another,  2  Wds.  359.  It 
appears  that  in  some  cases  either  trespass  or  case  will  lie.  Thus  iu  Pitts  v.  Gaince 
and  another,  1  Salk.  10,  where  it  was  objected  that  case  by  the  master  did  not  lie 
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for  entering  and  detaining  a  ship,  but  trespass  only.  Holt  Ch.  Just,  held  ihal  either 
action  n)ighl  have  been  maintained.  In  Scott  v.  Shepherd  it  was  said  by  Blackstune  J. 
that  every  actiuti  of  trespass  wiih  a  per  quod  includes  an  action  on  the  case  ;  and 
that  a  man  may  bring  trespass  for  the  immediate  injury  and  subjoin  a  per  quod  for 
the  consequential  damages,  or  case  for  the  consequential  damage.s  and  pass  over  the 
immediate  injniy;  and  for  this  he  cited  11  Mud.  ISO.  So  in  Sliule's  case,  4  Co.  94  b. 
a  case  is  put  where  a  man  may  have  "a  general  writ  of  trespass  or  an  action  upon 
his  case,"  and  in  Hob.  108,  and  Sty.  99,  the  same  doctrine  is  laid  down.  It  was 
thrown  out  in  argument  in  Savignac  v.  liuome,  that  the  master  is  not  answerable  for 
the  wilful  wrong  of  his  servant,  and  for  this  was  cited  Jones  v.  Hart,  2  Salk.  441, 
and  the  marginal  abstract  there;  if  however  the  act  whether  wilful  or  not  be  done 
in  the  master's  service,  the  master  is  answerable.  1  Ld.  Kaym.  265.  2  Terra  Ivcp. 
154.  It  was  indeed  intimated  in  Saunderson  v.  Baker  and  another,  2  Black.  832. 
3  Wils.  309,  S.  C.  that  there  should  be  a  recognition  of  the  servant's  act  by  the 
master  in  order  to  fix  the  latter;  but  that  is  now  held  unnecessary  (a)'.  Ha<l  this 
appeared  at  the  trial  to  have  been  an  act  altogether  unauthoiized  by  the  Defendants, 
or  a  clear  trespass,  in  either  case  the  Pkinlifts  would  have  been  nonsuited,  Ilaward  v. 
Bankes,  2  Burr.  1113,  and  therefore  the  Court  after  vertlict  will  suppose  it  to  have 
been  so  proved  as  to  support  the  judgment.  Indeed  in  Morleij  v.  Gaisford,  2  II.  Bl. 
443,  the  Court  said  it  would  be  ditKcult  to  put  a  case  where  a  master  could  be  con- 
sidered as  a  trespasser  for  the  act  of  his  servant,  unless  done  by  his  command,  [476] 
Day  v.  Edtvards  was  on  demurrer,  and  in  Savignac  v.  Roome  the  injury  was  stated  to 
have  been  done  wilfully,  which  was  much  pressed  in  argument.  The  present  cause  of 
action  was  a  mere  non-feasance,  for  the  injury  is  averred  to  have  arisen  from  not 
slackening  the  rope,  in  constquence  of  which  the  Plaintiffs'  boat  was  sunk. 

Eyre  Ch.  J.  Undoubtedly  we  ought  to  endeavour  to  preserve  the  distinction  of 
actions,  and  therefore  if  it  appear  upon  the  pleadings  that  actions  of  a  different  nature 
have  been  mixed,  that  is  a  sufficient  ground  for  arresting  the  judgment  That  point 
however  ought  to  be  very  clearly  made  out,  where  the  objection  is  taken  after  verdict. 
Now  if  we  read  this  declaration  with  that  favour  to  which  it  is  intitled  after  verdict, 
the  judgment  may  well  be  supported  without  reference  to  all  that  learning  which  has 
been  cited  in  its  support.  The  cause  of  all  the  mischief  which  has  happened  in  this 
case,  was  the  Defendants' servants  not  slackening  the  rope  as  it  was  their  duty  to 
have  done,  and  in  consequence  of  which  neglect  the  horses  went  on  in  a  way  injurious 
to  the  Plaintifl's.  It  is  therefore  extremely  clear  that  the  cause  of  action  was  a  non- 
feasance, and  it  is  fair  to  infer  that  it  was  not  intended  to  charge  the  Defendants 
with  wilfully  driving  their  boat  against  that  of  the  Plaintiffs.  All  the  circumstances 
alleged  are  referable  to  the  non-feasance,  which  makes  it  a  compleat  action  on  the 
case.  The  injury  is  not  laid  to  have  been  done  wilfully  but  wrongfully,  which  is 
applicable  to  case,  and  indeed  to  make  it  trespass,  we  must  entirely  overlook  the 
non-feasance.  This  being  so,  we  may  pass  over  all  the  learning  which  has  been 
collected,  and  decide  the  case  on  that  ground  on  which  the  whole  rests,  viz.  a  fair 
understanding  of  the  declaration,  referring  the  different  expressions  to  that  first  cause 
to  which  they  are  justly  referable. 

Per  Curiam.     Judgment  affirmed  (a)^ 

[477]     Chaunt  v.  Smart.     April  25th,  1796. 

No  rule  for  an  attachment  to  be  absolute  in  the  first  instance  except  for 
non-payment  of  costs  upon  the  prothonotary's  allocatur  (6). 

Shepherd  Serjt.  moved  for  an  attachment  against  the  Defendant  for  neglecting  to 

(a)'  See  Bush  v.  Steinman,  ante,  404. 

(o)2  The  same  in  piinciple  is  the  case  of  Ogle  and  another  v.  Barnes  and  others, 
8  Teim  Rep.  188.  There  the  declaration  in  case  having  alleged  negligence  and 
unskilfulness  in  the  Defendants'  management  of  a  ship,  by  reason  whereof  she  ran 
foul  of  the  Plaintiffs'  ship  with  great  force  and  violence,  and  damaged  her,  the  Court 
of  K.  B.  on  a  motion  in  arrest  of  judgment,  on  the  ground  of  the  action  having  been 
case  when  it  ought  to  have  been  trespass,  refused  to  imply  any  act  wilfully  done  by 
the  Defendants,  and  held  the  action  well  conceived. 

(J)  Vide  King  v.  Pi-ice,  1  Price,  341. 
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deliver  up  a  promissory  note  in  pursuance  of  an  order  of  Nisi  Prius,  which  had  been 
made  a  lule  of  Court,  and  served  upon  bim  with  a  demand  of  the  note.  There  was 
some  difficulty  at  first  as  to  the  manner  in  which  the  rule  ought  to  be  drawn  up,  the 
officers  seeming  to  be  of  opinion,  on  the  authority  of  Townsend  v.  Baker,  Barnes,  31, 
that  the  rule  should  be  absolute  in  the  first  instance. 

But  The  Court  determined  that  a  single  authority  was  not  sufficient  to  support 
that  doctrine ;  that  the  party  though  willing  might  not  be  able  to  deliver  up  the  note, 
as  in  case  of  fire  ;  that  where  any  excuse  could  be  ofFeied  for  disobedience  to  the  rule, 
the  party  ought  to  be  permitted  to  shew  cause  ;  that  in  future  the  practice  of  this 
Court  should  be  conformable  to  that  of  the  King's  Bench  («)',  and  the  rule  should  be 
to  shew  cause  why  the  attachment  should  not  issue  in  all  cases  except  of  non-payment 
of  costs  on  the  Prothonotary's  allocatur. 

Ex  PARTE  Benjamin  Lawrence.    April  26th,  1796. 

The  Court  of  Chancery  having  refused  to  discharge  a  prisoner  in  custody  for  not 
putting  in  an  answer  utdess  on  payment  of  the  fees,  he  applied  to  C.  B.  to  be 
discharged  under  the  insolvent  act  34  G.  3,  c.  69,  but  was  refused  ;  his  contempt 
not  consisting  in  the  non-payment  of  money. 

Clayton  Serjt.  applied  to  the  Court  to  discharge  the  petitioner  out  of  the  custody 
of  the  Warden  of  the  Fleet,  under  the  following  circumstances.  In  1784  the  prisoner 
being  then  under  confinement  in  Gloucester  gaol  for  debt,  was  served  with  a  subpojna 
issued  out  of  Chancery  at  the  suit  of  G.  Mayo  ;  in  1785  be  was  removed  by  Habeas 
Corpus  to  the  Fleet,  and  his  poverty  disabling  him  from  putting  in  any  answer  to 
Mayo's  bill,  a  decree  that  the  bill  be  taken  pro  confesso  was  obtained  against  him,  on 
which  he  was  regularly  charged  in  custody  for  the  contempt,  and  the  fees  amounting 
to  near  501.  remained  unpaid.  On  the  15th  of  September  1794  he  was  brought  up  at 
the  Quarter  Sessions  for  the  City  of  London  in  order  to  take  the  benefit  of  the 
insolvent  act  34  Geo.  3,  c.  69,  but  was  remanded,  it  appearing  in  the  copy  of  the 
causes  wherewith  he  stood  charged  in  custody,  that  he  was  detained  by  virtue  of  an 
attachment  issued  out  of  Chancery.  Application  was  then  made  to  the  Court  of 
Chancery  to  discharge  him,  which  was  refused  unless  upon  payment  of  the  fees. 
Clayton  [478]  now  urged,  that  though  he  was  in  custody  for  a  contempt  in  point  of 
form,  yet  that  he  was  in  reality  detained  for  the  non-payment  of  the  fees  incurred  by 
that  contempt. 

The  Court  however  were  of  opinion  that  no  redress  could  be  obtained  by  the 
prisoner,  but  from  the  Court  of  Chancery  ;  for  that  though  on  payment  of  his  fees, 
that  Court  had  offered  to  discharge  him,  yet  his  contempt  did  not  consist  in  the  non- 
payment of  money  (the  term  used  in  the  34  Geo.  3,  c.  69)  and  consequently  that  he 
was  not  intitled  to  be  discharged  under  that  act. 

Clayton  took  nothing  by  his  motion. 

Gravall  v.  Stimpson.     April  26th,  1796. 

A  writ  of  error  operates  as  a  supersedeas  from  the  time  of  the  allowance,  not  from  the 
time  of  service.  Bail  therefore  must  be  put  in  within  four  days  from  the  former 
peiiod  (a)2. 

Final  judgment  was  signed  in  this  case,  and  a  writ  of  error  allowed  on  the  27th 
Febi uary  ;  on  the  1st  of  Match  the  Defendant's  attorney  served  the  Plaintiff's  attorney 
with  the  allowance  of  the  writ  of  error;  on  the  3d  of  the  same  month  the  writ  of 
Fi.  Fa.  was  sued  out  upon  the  judgment;  and  on  the  4th  bail  in  error  was  put  in, 
execution  under  the  Fi.  Fa.  having  been  previously  levied  in  the  morning  of  the  same 
day.  To  quash  this  Fi.  Fa.  for  irregidarity  and  have  the  money  levied  under  it 
restored  to  the  Defendant  with  costs,  Le  Blanc  Serjt.  on  a  former  day  obtained  a 
rule  Nisi :  the  question  being  whether  a  writ  of  error  operates  as  a  supersedeas  from 
the  time  of  it's  allowance,  or  from  the  time  of  serving  the  allowance  on  the  party  1 

{af  Tidd's  Pract.  K.  B.  256. 

{af  Vide  Meagher  v.  Vandyck,  2  B.  &  P.  370.     Payne  v.  Whaley,  2  B.  &  P.  137. 
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Slicphuid  Seijt.  sheweil  cause.  A  writ  of  error  is  a  supersedeas  of  extcutioti  from 
the  tinio  of  its  opurativo  allowance,  provided  bail  be  regulaiiy  put  in.  Lane  v.  Bacchus, 
2  Turin  Kep.  44.  Service  of  the  allowance  is  only  mateii.il  to  bring  the  party  into 
contempt  if  he  afterwards  proceed  to  execution.  Bail  thurefore  must  be  put  in  svithin 
four  days  after  the  timu  of  the  operative  allowance.  In  Jwiues  v.  Nixon,  I  Terra  Rep. 
279,  the  allowance  of  the  writ  of  error  was  served  on  the  Slst  of  May,  final  judgment 
was  signed  and  execution  sued  on  the  14th  of  June,  and  within  four  days  aftei-  that 
lime  bail  was  put  in.  This  was  held  to  be  a  supersedeas ;  which  could  not  have  been 
the  case,  if  the  time  of  service  which  was  long  before  the  judgment,  had  been  the  date 
of  the  operative  allowance,  for  bail  would  not  then  have  been  put  in  within  four  days. 
The  inconvenience  of  the  contrary  practice  is  a  sufficient  argument  against  it :  for  if 
the  plaititiH'  in  eiior  were  not  compellable  to  put  in  bail,  till  within  four  days  after 
service  of  [479]  the  allowance,  he  might  wait  for  any  length  of  lime  till  execution  had 
been  issued,  ami  then  harass  the  party  by  serving  him  with  the  allowance  and  putting 
in  bail,  by  which  the  execution  would  be  superseded. 

Le  Blanc  in  support  of  the  rule.  The  case  of  Juques  v.  Xixuii  is  distinguishable 
from  this;  for  there  ihe  writ  of  error  was  allowed,  and  the  allowance  seived  before 
final  judgment,  and  bail  was  put  in  within  four  days  after  the  judgment;  but  since 
bail  could  not  possibly  be  put  in  until  after  judgment,  and  as  the  service  and  allowance 
were  suspended  till  the  jnilgment,  and  both  began  to  take  cflTect  at  that  period  at  once, 
it  cannot  be  collected  from  that  case  whether  the  operation  of  the  writ  of  error  as 
a  supersedeas  commenced  from  the  allowance  or  the  service. 

Eyre  Ch.  J.  This  is  a  point  extremely  clear.  The  party  has  four  days  to  put 
in  bail  after  the  allowance  of  the  writ  of  error  (a).  It  is  indeed  the  practice  to  get  the 
allowance  of  the  writ  of  error  previous  to  the  judgment  being  signed  ;  but  that  is 
an  irregularity  permitted  for  the  convenience  of  the  (larLy,  for  the  judgment  in  the 
action  is  the  true  foundation  of  the  writ  of  error.  The  allowance  therefore  though 
previou^ly  obtaineil  cannot  be  operative  till  judgment  has  been  signed  ;  and  four  days 
must  then  elapse  before  the  party  signing  it  can  safely  sue  out  execution.  But  if  the 
writ  of  error  be  allowed  after  judgment  has  been  signed,  the  party  entitled  cannot 
regularly  sue  out  execution  until  four  days  after  the  allowance. 

BuLLER  J.  Two  things  are  requisite  to  make  a  writ  of  error  a  supersedeas  of 
execution  :  to  wit  the  allowance,  and  putting  in  bail.  If  the  writ  of  error  be  allowed 
before  judgment,  the  time  of  putting  in  bail  runs  from  the  judgment,  if  after  judgment 
from  the  time  of  the  allowance. 

Per  Curiam.     Rule  discharged  (b). 


Freeman  v.  Jackson.    April  26th,  1796. 

In  an  order  to  enlarge  the  time  for  pleading  the  first  and  last  days  are  both 

reckoned  inclusively. 

An  action  having  been  commenced  in  Hilary  Terra  last,  the  Defendant  on  the 
18lh  of  Februaiy  obtained  an  order  for  a  month's  time  to  plead,  and  on  the  17th  of 
March  another  order  for  three  weeks  further  time. 

[480]  On  the  7th  of  April  the  Plaintiff  signed  judgment  for  want  of  a  plea. 

Runniiigton  Serjt.  now  moved  for  a  rule  to  shew  cause  why  the  judgment  should 
not  be  set  aside  for  irregularity,  contending  that  it  had  been  signed  upon  the  day  on 
which  the  time  to  plead  expired  ;  and  that  though  it  had  been  the  practice  of  the 
Court  to  consider  both  the  days  as  inclusive,  in  computing  the  time  under  a  rule  to 
plead,  yet  that  under  an  order  to  enlarge  the  time  of  pleading  one  of  the  days  should 
be  exclusive. 

But  the  officers  of  the  Court  concurring  with  Adair  Serjt.  who  opposed  the  motion, 
that  the  days  were  in  both  instances  computed  inclusively,  the  Court  held  the  judg- 

(a)  That  is  after  delivery  of  the  writ  to  the  clerk  of  the  errors.  Reg.  Mich. 
28  Car.  2,  and  it  is  from  this  delivery,  not  from  the  sealing,  that  the  writ  operates  as 
a  supersedeas.     Merilon  v.  Stephens,  Barnes,  205,  ed.  3,  and  Stakes  v.  Dawson,  Barnes,  209. 

(b)  For  the  practice  on  this  subject  see  Tidd's  Pract.  K.  B.  868,  869,  ed.  1, 
&  1100,  1101,  ed.  2. 
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merit  to  have   been  regularly  signed.      It  was  however  set  aside  on   terms  for  the 
purpose  of  letting  in  the  merits. 

On  the  next  day  Runnington  endeavoured  to  revive  the  question  by  a  similar 
motion,  and  was  about  to  cite  the  case  of  Kay  one  &c.  Whitehead,  2  H.  Bl.  3.5,  to  shew 
that  the  judgment  was  irregularly  signed  :  but  was  stopped  by  Buller  J.  (absente 
Eyre  Ch.  J.  and  Heath  J.)  who  said,  that  as  the  judgment  had  been  already  set  aside, 
the  Court  could  not  attend  to  the  motion,  whether  right  or  wrong. 

Grimes  v.  Naish.     April  27th,  1796. 

If  the  damages  given  by  a  verdict  be  reduced  by  an  award  under  an  order  of  Nisi  Prius 
which  has  been  made  a  rule  of  Court,  the  party  is  entitled  to  have  the  postea  delivered 
to  him  without  any  application  to  the  Court  ib). 

Shepherd  Serjt.  moved,  that  the  damages  amounting  to  1001.  which  had  been  found 
for  the  Plaintiff  in  this  cause,  should  be  reduced  to  261.  pursuant  to  an  award  under 
an  order  of  Nisi  Prius  which  had  been  made  a  rule  of  Court,  that  the  postea  should 
be  delivere  i  to  the  Plaintiff,  and  that  the  judgment  should  be  entered  for  the  latter  sum. 

The  .Court  were  of  opinion  that  the  learned  Serjeant  should  withdraw  his  motion, 
the  Plaintiff  under  such  circumstances  being  entitled  to  have  the  postea  delivered 
to  him  without  any  application  to  the  Court  {ay. 

Madox  v.  Eden.     April  27th,  1796. 

The  Court  will  not  discharge  a  Defendant  on  a  common  appearance  on  the 

ground  of  infancy. 

Cockell  Serjt.  moved  to  discbarge  the  Defendant  out  of  custody  on  entering  a 
common  appearance.  The  affidavit  stated  th.it  [481]  the  action  was  brought  on  a 
promissory  note  given  by  the  Defendant,  who  was  under  age  : 

But  the  Court  were  of  opinion,  that  as  his  infancy  could  not  unless  pleaded  (a)^ 
exonerate  him  from  the  debt,  and  as  it  was  not  certain  as  yet  that  they  would  plead 
it,  it  was  no  ground  for  the  Court  to  discharge  him  out  of  custody. 

Cockell  took  nothing  by  his  motion. 

Tabrum  v.  Tenant.     April  28th,  1796. 

One  obligee  in  a  joint  bond  having  sued  out  a  Capias  against  the  obligor,  and  taken  a 
recognizance  of  bail  in  his  own  name  only,  afterwards  sued  out  an  Original  in  the 
name  of  both  obligors,  and  then  applied  to  the  Court  to  amend  both  the  Capias 
and  recognizance  ;  the  Court  granted  the  former  but  refused  the  latter. 

The  Defendant  having  entered  into  a  bond  for  the  payment  of  a  sum  of  money  to 
this  Plaintiff  and  one  Lightfoot,  which  became  forfeited,  an  action  was  commenced 
upon  the  bond,  a  Capias  ad  respondendum  issued,  and  recognizance  of  bail  taken 
at  the  suit  of  Tabrura  alone.  On  discovery  of  the  mistake  an  original  was  sued 
out  in  the  joint  names  of  Tabrum  ami  Lightfoot,  and  an  application  was  made  to  the 

{h)  Vide  Barrowdale  v.  Uitchener,  3  B.  &  P.  2-14.  Bower  v.  Taylor,  1  Taunt.  574. 
Tomsaint  v.  Hartop,  Id.  571. 

(a)i  Vide  Higgingsonv.  Nesbitt,  ante,  97,  where  the  Court  gave  leave  to  enter  up  the 
judgment  without  a  rule  to  shew  cause. 

(a)-  It  should  seem  that  this  expression  must  not  be  confined  to  the  Defendant's 
putting  his  infancy  on  record,  but  that  it  applies  generally  to  his  making  it  a  defence ; 
for  in  Seaton  v.  Gilbert,  2  Lev.  144  Lord  Hale  permitted  infancy  to  be  given  in 
evidence  on  non  assumpsit,  and  in  Darby  v.  Boucher,  1  Sslk.  279  Treby  Ch.  J.  having 
doubts  on  the  subject,  referred  it  to  the  Judges,  ten  of  whom  then  present  held  that 
it  might  be  so  given  in  evidence.  The  same  doctrine  is  laid  down  by  Lord  Holt, 
Ld.  Kaym.  389,  and  is  adopted  in  Bull.  N.  P.  52,  where  Gilb.  Hist.  C.  B.  64,  65,  ed.  2, 
is  referred  to. 
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Court  to  allow  the  Capias  ad  respondemlum  ami  recognizanee  of  bail  to  be  amended 
by  the  original  by  the  insertion  of  Lightfoot's  name  as  a  Co-plaintiff. 

Le  Blanc  and  Marshall  Serjls.  now  .shewed  cause  against  a  rule  Nisi  obtained 
for  that  puipose,  and  contended,  that  this  if  allowed  would  not  be  a  correction  of 
the  prnceedings  in  conformity  to  the  writ  by  which  they  were  commenced,  but  an 
adaptation  of  them  to  a  new  original,  the  foundation  of  a  new  action;  arid  that  it 
was  not  a  clerical  error,  nor  within  the  Statute  of  Jeofails  :  they  insisted  that  the 
bail  who  had  only  made  therasclvi's  responsible  for  the  Defendant  in  the  separate 
suit  of  Tabrum,  could  not  without  their  consent  be  bound  to  ilischarge  the  joint 
demand  of  Tabrum  and  Lightfoot;  and  that  possibly  the  same  bail  who  were  willing 
to  keep  the  Defendant  out  of  prison,  knowing  that  the  Plaintiff  had  misconceived  his 
action  and  coulii  not  finally  recover,  would  object  to  engage  themselves  when,  by  the 
correction  of  that  error,  they  were  likely  to  be  damnified. 

Shepherd  Serjt.  in  support  of  the  rule,  urged  that  stronger  instances  of  amend- 
ments had  occurred,  as  where  a  new  bill  had  been  [482]  filed  after  judgment  to 
amend  a  declaration  ;  Marshall  v.  Riggs,  2  Sir.  1162,  or  writs  of  execution  had  been 
amended  by  the  previous  proceeilings  ;  Hunt  v.  Kendrirk,  2  Bl.  836.  Laroche  v.  IVas- 
brough,  2  Term  Kep.  737,  and  Newnham  v.  Law,  5  Term  Rep.  577.  He  contended, 
that  at  least  the  Court  would  permit  an  amendment  of  the  Capias  ad  respondendum, 
if  not  of  the  recognizance  of  bail,  which  would  secure  to  the  Plaintifl's  the  benefit 
of  the  Defendant's  appearance;  for  that  though  the  bail  should  be  discharged,  still 
the  having  put  tliein  in  would  amount  to  an  appearance,  as  is  the  rule  in  cases  where 
bail  are  discharged  by  the  Plaintiff's  declaring  in  a  different  county  from  that  in 
which  they  are  put  in  (a)*. 

Per  Curiam.  The  recognizance  cannot  be  amended,  for  the  bail  may  not  be 
charged  but  by  their  own  consent.  With  respect  to  the  Capias  that  may  be  amended 
by  the  consent  of  the  Defendant,  who  will  in  that  case  be  in  as  gooil  a  situation  as  he 
is  at  present ;  for  if  this  amendment  were  refused,  a  declaration  might  be  delivered  at 
the  suit  of  Tabrum,  and  immediately  afterwards  a  declaration  by  the  bye  at  the  suit 
of  Tabrum  and  Lightfoot. 

Accordingly  that  part  of  the  rule  which  related  to  the  Capias  was  made  absolute 
by  consent  (i)' ;  and  that  which  related  to  the  recognizance  was  discharged. 


Symonds  et  Ux  v.  Cobourne.     April  28th,  1796. 

The  Court  cannot  order  an  annuity  bond  to  be  delivered  up  to  be  cancelled  for  want 
of  a  memorial  pursuant  to  17  Geo.  3,  c.  26,  though  it  be  void  by  the  1st  section  of 
that  act  (i)2.  Qua;re,  Whether  iu  such  a  case  they  would  stay  proceedings  on  the 
bond? 

A  rule  was  obtained  upon  a  former  day,  to  shew  cause  why  an  ainiuity  bond  made 
to  Symonds,  by  the  Defendant  Cobourne  and  another  person,  shiiuld  not  be  delivered 
up  to  be  cancelled,  for  want  of  a  memorial,  in  pursuance  of  the  annuity  act.  An 
action  had  been  commenced  on  the  bond  by  the  Plaintiffs  against  the  Defendant. 

Le  Blanc  now  shewed  cause,  insisting  that  by  the  first  clause  of  the  act  the  bond 
was  merely  void,  and  that  the  cases  where  the  Court  interfered  by  ordering  deeds, 
&c.  to  be  delivered  u|)  to  be  cancelled,  were  founded  orr  the  4th  section  of  the  act(a)2. 

Eyre  Ch.  J.  The  motion  should  have  been  to  stay  proceedings ;  perhaps  that 
might  not  have  been  granted,  but  the  Defendant  put  to  plead  the  circumstances. 
However,  as  no  stay  of  proceedings  is  prayed  by  this  motion,  the  rule  must  be 
discharged. 

Per  Curiam.     Rule  discharged. 

(a)i  Vid.  Yates  v.  Planiin,  3  Lev.  235. 

{by  Qu.  Whether  the  Court  wordd  not  have  amended  the  Capias  without  the 
Defendant's  consent?     See  Davis  v.  Owen,  ante,  342. 

{by-  Vide  Stmton  v.  Tomlins,  2  Bing.  475. 

{a)^  See  the  form  in  which  the  rule  was  made  absolute  in  Dahner  v.  Barnard, 
7  T(rm  Rep.  253  ;  also  Ex  parte  Ansell,  ante,  66,  in  the  note. 
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[483]     Capadose  v.  Codnor.     April  30tb,  1796. 

The  indorsements  on  the  certificate  of  registry  required  by  7  &  8  W.  3,  c.  22,  and 
26  Geo.  3,  c.  60,  s.  16,  need  not  be  recited  in  the  deed  of  assignment  of  a  ship 
under  s.  17  of  the  latter  act(c). 

Trover  for  the  ship  "Castor  and  Pollux."  At  the  trial  before  Eyre  Ch.  J.  it 
appeared  that  the  ship  having  been  built  in  the  year  1790,  vras  transferred  by  the 
builders  to  the  present  Defendant  under  the  grand  bill  of  sale,  when  a  certificate  of 
British  registry  was  obtained  by  the  Defendant  for  himself  as  owner  and  master,  and 
several  voyages  in  her  were  performed  by  him  as  such;  that  in  1791  the  Defendant 
having  had  considerable  dealings  with  G.  Lempriere,  a  merchant  in  London,  and  being 
then  indebted  and  likely  to  become  more  so  to  him,  assigned  the  "Castor  and  Pollux" 
by  way  of  security,  and  delivered  possession  of  the  grand  bill  of  sale ;  that  in  the  deed 
of  assignment  the  certificate  of  the  registry  of  the  ship  was  truly  and  accurately 
recited  in  words  at  length,  putsuant  to  the  directions  of  26  Geo.  3,  c.  60,  s.  17  ;  that 
on  the  3d  of  April  1792  G.  Lempriere,  in  consequence  of  some  transactions  by  which 
he  became  indebted  to  the  Plaintiff,  executed  to  him  an  indenture,  which  after  reciting 
the  assignment  from  the  Defendant,  and  the  debt  due  from  him  to  G.  Lempriere  as 
well  as  that  from  G.  Lempriere  to  the  Plaintiff,  assigned  G.  Lempriere's  interest  in 
the  ship  to  the  latter,  subject  to  redemption  on  payment  of  the  money  due  on  the  2d 
of  July  following;  that  in  this  assignment  as  in  the  former,  the  certificate  of  the  ship's 
registry  was  truly  and  accurately  set  forth  ;  that  at  this  time  the  Defendant  was 
on  a  voyage  with  the  ship  and  acting  as  master,  and  that  previous  to  his  return  G. 
Lempriere  having  become  bankrupt,  he  refused  (a)  to  deliver  up  the  ship  to  the 
Plaintiff.  The  objection  stated  at  the  trial  to  the  Plaintiff's  recovery,  was,  that  neither 
in  the  assignment  to  Lempriere  nor  in  that  to  the  Plaintiff  was  there  any  recital 
of  such  indorsement  of  the  change  of  property  made  on  the  certificate  of  registry, 
as  was  originally  required  by  7  &  8  VV.  3,  e.  22  (b)  [484]  and  subsequently  with 
some  alterations  by  26  Geo.  3,  c.  60,  s.  16.     A  verdict  was  found  for  the  Plaintiff, 

(c)  Vide  Moss  v.  Mills,  6  East,  144. 

(o)  This  was  in  consequence  of  an  indemnity  given  him  by  the  house  of  De 
Fiolt  and  Co.,  to  whom  G.  Lempriere  was  also  indebted.  On  the  Defendant's 
refusal  the  ship  was  arrested  by  admiralty  process,  at  the  suit  of  the  Plaintiff; 
and  in  consequence  the  Defendant  filed  a  bill  in  Chancery  against  the  Plaintiff,  the 
assignees  of  6.  Lempriere,  and  De  Fiott  and  Co.  as  amicable  Defendants;  on  the 
hearing  the  Master  of  the  Rolls  strongly  inclined  in  favour  of  the  present  Plaintiff, 
but  suggested  the  objection  now  made,  and  retained  the  bill  for  a  year,  in  order  that 
the  question  might  be  tried  at  law. 

(6)  The  21st  sect,  of  7  &  8  W.  3,  c.  22,  enacts  that  "in  case  there  be  any  alteration 
of  property  in  the  same  port,  by  the  sale  of  one  or  more  shares  in  any  ship  after 
registering  thereof,  such  sale  shall  always  be  acknowledged  by  indorsement  on  the 
certificate  of  the  register  before  two  witnesses,  in  order  to  prove  that  the  entire 
property  in  such  ship  remains  to  some  of  the  subjects  of  England,  if  any  dispute  arises 
concerning  the  same."  The  26  Geo.  3,  c.  60,  s.  16,  referring  to  the  above  provision 
as  insufficient,  enacts,  "that  besides  the  indorsement  required  by  the  said  recited  act 
there  shall  also  be  indorsed  on  the  certificate  of  such  registry  before  two  witnesses, 
the  town,  place  or  parish  where  all  and  every  person  or  persons  to  whom  the  property 
in  any  ship  or  vessel  or  any  part  thereof  shall  be  so  transferred  shall  reside  ;  or  if  such 
person  or  persons  usually  reside  in  any  country  not  under  His  Majesty's  dominion, 
but  in  some  British  factory,  the  name  of  such  factory  ;  or  if  in  any  foreign  town  or 
city,  not  being  a  member  of  some  British  factory,  the  name  of  such  town  or  city,  and 
the  names  of  the  house  or  copartnership  in  Great  Britain  or  Ireland,  for  or  with  whom 
such  person  is  agent  or  pai  tner ;  and  the  person  or  persons  to  whom  the  property  of 
such  ship  or  vessel  is  transferred,  or  his  or  their  agent  shall  also  deliver  a  copy  of  such 
indorsement  to  the  person  authorised  to  make  registiy  and  grant  certificates  of  registry, 
who  is  hereby  required  to  cause  an  entry  thereof  to  be  indorsed  on  the  oath  or  affi- 
davit upon  which  the  original  certificate  of  registry  of  such  ship  or  vessel  was  obtained, 
and  make  a  memorandum  of  it  in  the  Book  of  Registers,  and  give  notice  of  it  to  the 
commissioners  of  the  customs  in  England  and  Scotland." 


1024  CAPADOSE   V.  CODNOR  1  BOS.  &  PUL.  488. 

with  lilierty  to  thu  Defendant  to  move  to  set  it  aside  and  have  a  verdict  entered  the 
other  way. 

Accordingly  a  rule  Nisi  for  this  purpose  having  been  obtained,  Adair  and  Le 
Blanc  Serjts.  shewed  cause,  and  contended  that  the  Legislature  did  not  mean  to 
make  void  assignments  of  this  kirid  where  a  recital  of  the  indorsement  was  omitted 
in  the  deed,  since  nothing  to  that  effect  appeared  in  the  26  Geo.  3,  c.  60,  s.  16, 
which  regulates  the  form  of  the  indorsement ;  that  however  the  penalty  of  for- 
feiture enacted  by  7  &  8  W.  3  may  attach  in  cases  where  no  indorsement  is  made, 
the  sale  itself  is  not  avoided  by  26  Geo.  3,  probably  in  order  that  ships  may  be 
assigned  by  way  of  mortgage  during  the  absence  of  the  ship  and  master:  that  the 
subsequent  statute  34  Geo.  3,  c.  68,  s.  15  (which  could  not  affect  this  case,  being 
passed  after  the  transaction)  makes  all  sales  absolutely  void  which  are  not  attended 
by  an  indorsement,  and  that  this  provision  would  be  absurd  had  the  same  thing 
been  necessary  under  the  26  Geo.  3  :  that  the  Court  would  not  extend  the  words 
of  a  statute  in  order  to  make  void  a  security  for  the  omission  of  something  not 
required  by  that  statute  to  be  inserted  ;  and  that  the  indorsement  could  not  be 
deemed  part  of  the  certificate,  since  it  had  not  been  made  so  by  the  act. 

Cockell  anil  Shepherd  Sei  jts.  contra  argued,  that  the  security  was  void  for  not 
reciting  the  indorsements  on  the  certificate  of  registry :  that  the  object  of  the 
Legislature  in  altering  and  extending  the  provisions  of  7  &  8  Will.  3,  was  to  prevent 
the  pos-[485]sibility  of  any  foreigner  having  a  secret  interest  in  the  siiip  :  that  it  was 
intended  by  the  17lh  section  of  26  Geo.  3,  c.  60(«)that  the  bill  of  sale  should 
correspond  with  the  registry,  and  that  they  should  be  checks  upon  each  other,  which 
would  cease  to  be  the  case,  if  the  indonsement  were  omitted  in  the  lecital  of  the 
certificate:  that  the  words  of  the  17th  section  include  indorsement  as  well  as  certifi- 
cate, for  that  as  by  the  preceding  section,  an  entry  of  the  former  is  to  be  indorsed 
upon  the  affidavit,  upon  which  the  latter  was  obtained,  the  old  certificate  of  registry, 
becomes  in  fact  a  new  certificate,  and  ought  as  such  to  bo  recited  in  the  deed  of  assign- 
ment; that  the  17th  section  which  enacts  the  recital  of  the  certificate  of  registry, 
being  subsequent  to  the  other  provisions  relating  to  transfer  of  property,  may  be 
constiued  thus;  "all  these  things  are  necessary  to  be  done,  and  shall  be  recited:" 
that  it  is  proper  that  the  purchaser  should  see  by  the  bill  of  sale  whether  the  shi[i  be 
liable  to  confiscation,  which  does  not  appear  unless  the  indorsements  as  well  as  the 
certificate  be  recited  ;  and  that  one  of  the  objects  of  the  act  was,  to  provide  against 
fraud  in  future  transfers.     They  referred  to  UoUextim  v.  Hibberl,  3  Term  Ri!p.  406  (b). 

Eyre  Ch.  J.  This  is  an  important  point,  depending  upon  the  construction  of 
particular  acts  of  parliament,  which  are  the  bulwarks  of  the  commerce  of  this  country 
and  the  great  tower  of  our  naval  strength.  The  construction  of  those  acts  must  be 
made  on  a  full  consideration  of  their  letter  and  spirit  taken  together.  If  it  were 
shewn  to  be  essential  to  a  compliance  with  the  spirit  of  the  statutes  referred  to,  that 
the  indorsement  should  be  recited  as  a  part  of  the  certificate,  that  would  go  far  to 
establish  the  iieccfsily  of  such  a  recital.  Let  us  see  then  how  far  the  naiuie  and 
extent  of  these  legislative  provisions  serve  to  explain  the  clause  on  which  this  question 
principally  turns.  The  object  of  these  laws  was,  to  confine  the  advantage  of  trading 
to  the  plantations  to  British  subjects  and  to  British-built  ships.  In  order  to  prevent 
evasions,  it  was  necessary  that  the  public  should  have  the  means  of  ascertaining  with- 
out difficulty  who  were  the  owners,  who  were  the  masters  of  the  ships,  and  what 
particular  ships  were  employed  in  that  trade.  [486]  But  the  transfer  of  ships  from 
one  owner  to  another  was  not  otherwise  interesting  to  government  than  to  prevent 
their  coming  into  the  hands  of  foreigners.  The  7  and  8  Will.  3,  c.  22,  s.  17,  therefore 
directs  that  the  name  of  every  ship  trading  to  the  plantations,  the  port  to  which  she 

(a)  Which  enacts,  "  that  when  and  so  often  as  the  property  in  any  ship  or  vessel 
belonging  to  any  of  His  Majesty's  subjects  shall  be  transferred  to  any  other  of  His 
Majesty's  subjects  in  whole  or  in  part  the  certificate  of  the  registry  of  such  ship  or 
vessel  shall  be  truly  an<i  accuiately  recited  in  words  at  length  in  the  bill  or  other 
instiument  of  sale  thereof,  and  that  otherwise  such  bill  of  sale  shall  be  utterly  null 
and  void  to  all  intents  and  purposes." 

(b)  Vid,  etiam  Ilibhert  v.  Rolleston,  3  Bro.  Chan.  Cas.  571.  Rnlhdon  v.  Smith, 
4  Term  Rep.  161.  Canulen  v.  Andenon,  5  Term  Rep.  709,  and  Westerdell  v.  Dale, 
7  Term  Rep.  306. 
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belongs,  the  master's  name,  the  kind  of  built,  the  burthen,  the  place  where  and  the 
time  when  built,  and  the  owner's  name  shall  be  registered  upon  oath,  together  with  a 
declaration  that  no  foreigner  directly  or  indirectly  hath  any  interest  therein.  By  the 
18th  section  a  copy  of  the  oath  upon  which  the  register  is  made  is  to  be  delivered  to 
the  master  of  the  ship  by  way  of  certificate  to  prevent  his  being  interrupted  by  con- 
fiscation ;  and  by  the  21st  section  of  the  same  statute  it  is  provided,  that  upon  every 
alteration  of  property  the  sale  shall  be  acknowledged  by  indorsement  on  the  certificate, 
in  order  to  prove,  in  case  of  dispute,  that  the  entire  property  remains  in  British 
subjects.  The  26  Geo.  3,  c.  60,  s.  16,  goes  beyond  this,  introducing  a  more  circum- 
stantial indorsement,  and  enacting  that  a  copy  of  this  indorsement  shall  be  sent  to  the 
public  officer  authoiised  to  grant  certificates,  who,  after  having  made  a  memorandum 
of  it  himself,  is  to  transmit  it  to  the  commissioners  of  the  customs.  By  these  means 
the  real  owner  must  be  known  both  at  the  port  and  the  Custom-house,  which  is  a  very 
important  step  towards  preventing  a  secret  conveyance  to  foreigners.  It  is  indeed 
provided,  that  upon  every  transfer  of  the  property  of  the  ship,  the  certificate  shall  be 
recited  in  the  bill  of  sale.  But  if  it  were  also  necessary  under  this  provision  to  recite 
the  indorsements  made  on  such  certificate,  upon  every  successive  transfer,  it  would  be 
equally  necessary  to  recite  the  indorsements  made  upon  the  several  changes  of  masters, 
as  directed  by  26  Geo.  3,  e.  60,  s.  18.  I  am  of  opinion,  however,  that  it  is  sufficient 
to  send  copies  of  the  indorsements  to  the  public  offices,  and  that  the  certificate  itself 
is  enough  to  shew  the  owner.  In  this  case  there  was  no  indorsement  on  the  transfer 
to  Lempriere,  and  it  would  be  peculiarly  hard  upon  the  present  Plaintiff  to  hold  the 
assignment  to  him  void  because  he  did  not  require  indorsements  to  be  made  in  order 
to  be  recited.  These  parties  chose  to  run  the  risk  of  confiscation  :  the  certificate, 
such  as  it  was  at  the  time  of  the  sale,  was  recited  :  and  were  it  necessary  to  decide 
whether  the  want  of  indorsement  upon  the  certificate  made  the  assignment  void,  I 
should  incline  to  think  that  it  did  not  (a).  Much  has  been  said  in  favour  of  the  policy 
of  reciting  [487]  the  indorsements,  but  I  think  it  has  not  been  shewn  that  it  was  made 
necessary  by  the  provisions  of  26  Geo.  3,  c.  60. 

BULLER  J.  It  is  not  necessary  to  decide  whether  the  want  of  indorsements  avoids 
the  assignment ;  for  the  question  here  is,  Whether  the  bill  of  sale  be  insufficient 
because  the  indorsements  are  not  recited  therein  ?  I  think  that  the  Legislature  looked 
to  the  public  interest  only,  as  appears  by  all  the  provisions  of  the  act,  and  that  they 
did  not  regard  the  purchaser.  If  the  certificate  of  registry  must  be  entered  at  the 
Custom-house  with  the  indorsements  thereon,  the  ship's  owner  must  be  known,  and  as 
the  purchaser  must  have  the  certificate  of  registry  recited  in  the  bill  of  sale,  he  will 
be  directed  thereby  to  resort  to  the  Custom-house  for  any  information  which  he  may 
want.  If  therefore  the  public  be  sufficiently  safe  without  any  recital  of  the  indorse- 
ments we  ought  not  to  hold  this  bill  of  sale  void,  the  words  of  the  act  not  having 
expressly  required  their  insertion.  It  has  been  assumed  that  no  transfer  takes  place 
till  the  indorsement:  but  that  is  not  true,  for  the  indorsement  must  always  be 
subsequent  to  the  transfer. 

Heath  J.  This  question  turns  on  the  17th  section  of  the  26  Geo.  3,  c.  60.  How 
can  the  indorsement  be  considered  part  of  the  certificate  of  registry  1  The  certificate 
belongs  to  an  antecedent  transaction,  and  is  complete  without  the  indorsement,  which 
is  not  like  a  condition  on  bonds  or  bills  of  exchange,  where  it  alters  the  quality  of  the 
bill  or  bond,  but  is  only  evidence  of  a  subsequent  sale,  though  introduced  in  that 
place.     We  cannot  go  beyond  the  words  of  the  act  to  create  a  case  of  forfeiture. 

ROOKE  J.  The  26th  of  Geo.  3  not  having  required  any  recital  of  the  indorse- 
ments, we  cannot  extend  its  provisions  to  the  prejudice  of  these  parties. 

Postea  to  the  PlaintiflF. 

(a)  By  34  Geo.  3,  c.  68,  s.  15,  the  form  of  the  indorsement  is  altered,  and  all  con- 
tracts for  sale  are  now  made  absolutely  void,  unless  such  indorsement  be  duly  made, 
and  a  copy  thereof  delivered  to  the  person  authorized  to  grant  certificates. 
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The  Mayor  and  Commonalty  and  Citizens  of  the  City  of  London  v.  The 
Mayor  and  Burgesses  of  the  Borough  of  Lynn  Regis,  commonly  called 
King's  Lynn,  in  the  County  of  Norfolk;  in  Error.     May  2d,  1796. 

(In  the  House  of  Lords.) 

[See  S.  C.  7  Bro.  P.  C.  120,  and  below,  1  H.  Bl.  206 ;  4  T.  R.  130.  See  London  Joint 
Stock  Bank  v.  Maym-  of  Londm,  1875-81,  1  C.  P.  D.  11  ;  5  C.  P.  D.  494;  6  App. 
Cas.  393.] 

If  toll  be  merely  claimed  of  the  individual  members  of  a  corporation  exempt  from  toll, 
an  action  well  lies  on  the  writ  De  essendo  quietum  de  theolonio  in  the  name  of  the 
corporation. 

This  action  was  commenced  in  the  Court  of  Common  Pleas  by  the  present  Plaintiffs 
in  error,  on  the  writ  De  essendo  quietum  de  theoloin'o. 

[488]  The  declaration  began  by  menlioniiig  that  the  corporation  of  King's  Lynn 
was  summoned  to  answer  why  they  required  the  citizens  of  London  to  yield  toll  within 
King's  Lynn.  It  then  alleged  that  the  city  of  London  was  a  body  corporate  by  pre- 
scription, by  divers  names,  and  for  fifty  years  last,  by  the  name  of  the  Mayor,  and 
Commonalty,  and  Citizens  of  the  City  of  London,  and  that  the  citizens  of  London, 
amongst  other  liberties  and  privileges,  had  time  out  of  mind  enjoyed,  and  still  were 
accustomed  and  ought  to  enjoy,  the  libeity  and  privilege  that  they  and  all  their  goods 
should  be  quit,  and  free  of  and  from  all  toll,  passage,  lastage,  and  other  customs, 
throughout  England,  and  the  King's  ports,  except  his  prisage  of  wines  ;  which  liberties 
and  privileges  were  alleged  to  be  confirmed  by  divers  acts  of  parliament.  It  then 
recited  that  the  King,  by  writ  under  the  Great  Seal,  commanded  the  corporation  of 
King's  Lynn  to  permit  the  citizens  of  London  to  be  quit  of  such  toll,  and  other  customs, 
in  King's  Lynn,  or  to  signify  cause  why  not,  but  that  the  corporation  of  King's  Lynr), 
not  regarding  the  writ,  had  not  signified  to  the  King,  as  by  the  writ  was  commanded, 
and  since  the  writ  had  disquieted  the  citizens  of  London,  and  required  of  five  of  them 
who  were  named,  and  of  other  citizens  of  London,  toll,  passage,  and  lastage,  not  being 
prisage  of  wine,  of  their  goods  within  King's  Lynn  and  its  port,  in  contempt  of  the 
King,  and  to  the  damage  of  the  corporation  of  London,  of  1001. 

The  corporation  of  Lynn  pleaded,  first,  that  the  citizens  of  London  ha<l  not  been 
accustomed,  and  ought  not  to  enjoy  such  liberty  and  privilege  of  being  free  of  toll 
and  other  customs,  except  the  King's  prisage;  secondly,  that  the  five  citizens  named 
were  not  citizens  of  London,  as  alleged. 

Issue  was  joined  on  both  pleas. 

In  Easter  Term,  1789,  the  cause  was  tried  at  the  Bar  of  the  Court  of  Common 
Pleas,  (see  1  H.  Bl.  206),  when  a  verdict  was  found  for  the  corporation  of  London,  on 
both  issues,  with  one  shilling  damages,  which  damages  were  stated  in  the  record  to 
have  been  remitted  by  the  corporation  of  London  to  the  corporation  of  King's  Lynn. 
The  judgment  was,  that  the  citizens  and  all  their  goods  should  be  quit  of  yielding 
such  loll,  &c. 

On  this  judgment  a  writ  of  error  was  brought  in  the  King's  Bench,  and  in  Hilary 
Term,  1791,  the  judgment  of  the  Common  Pleas  was  reversed.     (See  4  T.  R.  130.) 

[489]  In  consequence  of  this,  the  present  Plaintiffs  brought  a  writ  of  error  return- 
able in  pailiament,  and  assigned  general  errors :  to  which  the  Defendants  having 
rejoined,  the  Plaintiffs  hoped  the  judgment  of  the  King's  Bench  would  be  reversed 
for  the  following  among  other  Reasons  : 

I.  Because  the  objection  made  below,  by  the  Defendants  in  error,  that  the  writ 
De  essend.  quiet,  de.  theol.  is  a  writ  merely  prohibitory,  on  which  no  action  can  be 
maintained,  has  no  foundation.  This  sufficiently  appears  from  the  precedents  of 
attachments  on  this  writ  given  in  the  Register  (2.58  b.  and  the  following  pages), 
which  run  thus :  Si  A.  fecerit,  &c.  "  tunc  pone,  &c.  B.  &  C.  &c."  being  manifestly 
process  to  bring  in  the  Defendants  to  answer  to  an  action. 

II.  Because  another  objection,  insisted  on  by  the  Defendants  in  error,  that  the 
action,  supposing  an  action  to  lie,  ought  to  be  by  the  individual  citizens  aggrieved, 
and  not  by  the  corporation  of  London,  appears  to  be  equally  groundless.  In  Fitz. 
N.  B.  (227,  E.)  it  is  laid  down,  that  "all  the  corporation  may  bring  the  writ  by  the 
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name  of  their  corporation,  and  may  have  an  alias  and  attachment  thereupon,  if  need 
be;"  by  which  must  be  understood  the  process  of  attachment  in  the  Register, 
neither  that  book  nor  Fitzherbert  any  where  alluding  to  a  criminal  attachment  on 
this  writ. 

III.  Because  the  objection  principally  relied  on  by  the  Defendants  in  error  was, 
that  this  action  is  not  maintainable  where  no  distress  has  been  taken  ;  which  objection 
the  Plaintiffs  in  error  submit  cannot  be  supported  for  the  reasons,  and  upon  the 
authorities  following : 

It  is  evident  that  De.  essend.  quiet,  de  theol.  that  Monstraverunt  are  no  more 
than  different  names  for  the  same  writ,  arising  from  a  very  slight  variation  in  the 
form.  The  Register  contains  no  such  title  as  Monstraverunt :  but  several  writs  of 
Monstraverunt  are  inserted  in  the  title  De  essend.  quiet,  de  theol.  Burgesses  may 
have  Monstraverunt  (Register,  259  b.),  and  tenants  in  ancient  demesne  may  have  the 
writ  De  theol.  ;  and  all  the  tenants  may  sue  as  in  Monstraverunt  (Fitz.  N.  B.  228,  B.) ; 
so  that  every  authority  as  to  the  one  is  an  authority  as  to  the  other.  Lord  Coke 
(1  Inst.  100  a.)  says  expressly,  that  a  man  may  have  Monstraverunt  before  distress; 
by  which  he  must  be  understood  to  mean  the  action  of  Monstraverunt,  having  classed 
it  with  other  writs,  on  all  of  which  [490]  the  remedy  is  by  action.  The  Register 
contains  several  precedents  of  writs  De  essend.  quiet,  de  theol.  and  attachments  on 
them,  which  do  not  state  a  distress;  and  other  precedents  of  the  same  writ  which  do. 
Fitzherbert,  (N.  B.  226,  I.)  in  the  outset  of  the  title,  describes  this  writ  to  lie  where 
the  King's  officer  will  demand  toll.  After  giving  the  form  of  the  writ,  he  goes  on  to 
state  that  the  party  may  have  an  alias,  pluries  and  attachment  against  those  who 
grieve  him.  The  natural  meaning  is,  that  those  other  writs  are  for  a  repetition  of 
the  same  grievance  complained  of  in  the  first;  and  Fitzherbert  must  be  guilty  of  great 
inaccuracy  if  to  found  the  attachment  a  new  and  different  injury  must  have  been 
committed  in  the  mean  time. 

IV.  Because  this  writ  is  analogous  to  other  writs  on  which  an  action  may  be 
maintained,  and  judgment  given  on  the  right,  without  actual  damage,  (Co.  Litt.  100); 
and  such  an  establishment  of  the  right  seems  peculiarly  beneficial  in  a  ease  like  the 
present,  of  an  exemption  from  toll  claimed  by  a  large  body  of  persons,  where  the 
particular  injuries  may  be  very  numerous,  and  in  each  instance  so  inconsiderable,  that 
the  individuals  aggrieved  not  choosing  to  incur  the  expence  of  legal  proceedings,  may 
by  continued  acquiescence  weaken  or  destroy  the  right  of  the  corporation  ;  or  if  those 
who  claim  the  toll  will  not  distrain  for  it,  but  bring  actions  of  assumpsit,  to  which 
only  the  general  issue  can  be  pleaded,  neither  the  corporation  nor  the  persons  aggrieved 
have  any  means,  if  none  are  afforded  by  this  writ,  of  stating  their  exemption  on  the 
record,  and  obtaining  a  decision  which  shall  either  estab'ish  or  destroy  their  claim  for 
the  future. 

V.  Because  if  the  taking  of  a  distress  were  necessary,  this  declaration  does  sufficiently 
allege  it.  By  the  precedent  in  the  Register  (258  b.)  it  appeals  that  "quietos  esse 
permittere  non  curaverunt  "  is  a  sufficient  allegation  in  the  attachment.  The  averment 
in  this  declaration  is,  that  the  defendants  did  disquiet  and  did  require  toll ;  and  it 
is  impossible  to  contend  that  the  declaration  is  bad  in  this  respect,  without  contend- 
ing that  the  attachment  also,  which  stands  upon  the  authority  of  the  Register,  is 
equally  bad. 

VI.  Admitting  that  the  declaration  ought  in  strictness  of  law,  to  have  alleged  a 
distress,  the  omission  of  it  is  mere  form,  and  aided  by  the  verdict.  If  a  distress  be 
necessary  to  support  this  action,  the  words  "quietos  esse  permittere  non  curaverunt" 
in  the  attachment  must  be  understood  to  mean  disquieting  by  distress  ;  and  if  the 
defendants  had  taken  issue  upon  this  same  allegation  in  [491]  the  declaration,  the 
Plaintiffs  could  not,  supposing  a  distress  necessary  for  the  support  of  the  action,  have 
entitled  themselves  to  a  verdict  without  proving  a  distress.  An  actual  distress  cannot 
be  more  necessary  to  support  this  action  than  an  actual  impleading  to  support  a 
warrantia  chartte;  and  yet  it  is  laid  down  in  Fitz.  N.  B.  (134,  K.)  that  in  warrantia 
chartie,  if  Defendant  say  that  Plaintiff  was  not  impleaded,  he  thereby  confesseth  the 
warranty,  and  plaintiff  shall  have  judgment  to  recover  it.  By  the  same  rule,  if  the 
present  Plaintiffs  had  alleged  a  distress  in  their  declaration,  and  the  Defendants  had 
denied  it,  they  would  have  admitted  the  exemption,  and  the  Plaintiffs  must  have  had 
judgment  for  the  acquittal.  Here  the  exemption  is  found  by  the  jury  ;  and  how  can 
it  be  contended  that  the  not  stating  a  distress  in  the  declaration,  prevents  the  Plaintiffs 
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from  recoveiiiig  the  acquittal,  when,  if  the  distress  hail  been  stated  and  denied  by  the 
Defendants,  the  Plaintiffs,  notwithstanding  that  denial,  would  be  entitled  to  recover 
their  acquittal  ? 

VII.  Because,  whether  the  exemption  claimed  by  the  city  of  London  extended  to 
all  citizens,  was  a  matter  of  fact  to  be  determined  by  the  jury  on  the  trial  of  the 
issues;  and  the  exemption  being  found  as  laiil,  the  meaning  of  the  term  "citizens" 
cannot  come  in  question  here.  J.  Adair. 

V.  G1BB.S. 

The  Defendants  in  error  hoped  that  the  judgment  of  the  Court  of  King's  Bench, 
reversing  the  judgment  of  the  Court  of  Common  Pleas,  would  be  affirmed,  for  the 
following,  among  other  Reasons  : 

I.  It  is  submitted,  that  the  antiquated  writ  De  essendo  quietum  de  theolonio,  to 
which  the  corporation  of  London  has  thought  fit  to  resort,  is  not  remedial,  so  as  to 
bear  the  process  and  pleadings  of  a  solemn  action  ;  but  is  simply  a  command  from  the 
crown,  which  being  disobeyed  ought  not  to  be  followed  with  any  thing  beyond  an 
attachment  for  the  contempt.  Sir  Henry  Finch,  in  his  profound  discourse  on  law, 
(b.  iv.  c.  48)  is  a  very  pointed  authority  to  this  effect.  The  last  chapter  in  that  work 
treats  of  cerlain  special  writs  wherein  no  process  lieth.  It  begins  in  these  words: — 
"Thus  far  of  an  action,  and  the  several  parts  of  it,  and  of  writs  both  original  and 
judicial  that  begin  or  prosecute  the  action.  Besides  which  there  are  certain  other 
originals,  which  are,  as  it  were,  special  [492]  anomalies  and  exce{)tious  from  the  former, 
being  not  deductory  to  bring  any  matter  into  plea  or  solemn  action,  but  only  com- 
mandatory  or  prohibitory  to  do  or  leave  something  undone.  And  therefore  no  process 
at  all  lieth  in  these  Writs,  but  only  an  attachment  upon  a  contempt  for  not  executing 
or  obeying  them." — After  this  introduction,  Sir  Henry  Finch  enumerates  various  writs 
of  this  special  nature  ;  and  the  last  but  two  of  these  instances  is  the  writ  De  essendo 
quietum  de  theolonio. 

II.  Should  the  writ  De  essendo  quietum  de  theolonio  be  deemed  so  remedial  as  to 
bear  an  action,  it  is  submitted  to  be  a  point  deserving  of  consideration,  whether  on 
the  face  of  the  record  there  is  not  an  error  in  the  process  against  the  corporation  of 
King's  Lynn  ;  for  the  record  states  them  to  have  been  only  summoned,  whereas  there 
are  precedents  according  to  which  an  attachment  ought  to  have  been  part  of  the  process. 

in.  It  is  apprehended  to  be  an  invincible  objection  against  ihe  corporation  of 
London,  that  the  sort  of  gravamen  or  injury  stated  by  them  in  their  declaration  is 
not  actionable.  They  do  not  allege  any  taking  of  a  distress  for  toll  by  the  corporation 
of  King's  Lynn.  The  injury  alleged  is  simply  a  claim  or  requiring  of  toll  from  the 
citizens  of  London.  In  other  words,  the  action  is  brought,  not  for  an  actual  damage, 
not  for  an  actual  injury,  but  merely  for  damage  and  injury  feared.  It  is  then  an 
action  quia  timet.  But  the  corporation  of  King's  Lynn  are  advised,  that  there  are 
only  certain  special  cases,  in  which  an  action  quia  timet  is  allowed  by  our  law;  and 
that  this  writ  De  essendo  quietum  de  theolonio  is  not  of  the  number.  Lord  Coke  in 
his  Commentary  upon  Littleton,  (fol.  100  a.)  thus  enumerates  the  instances  of  actions 
quia  timet.  "  Note,  that  there  are  six  writs  in  law,  that  may  be  maintained,  quia  timet, 
before  any  molestation,  distress,  or  impleading;  as,  1.  A  man  may  have  his  writ  of 
mesne,  (whereof  Littleton  here  speaks)  before  he  be  impleaded.  2.  A  Warrantia  cartas 
before  he  impleaded.  3.  A  Monstraverunt  before  any  distress  or  vexation.  4.  An 
Audita  querela  before  any  execution  sued.  5.  A  Curia  claudenda  bc'tre  any  default 
of  inclosure.  6.  A  Ne  injuste  vexes  before  any  distress  or  molestation. — And  these 
be  called  Brevia  anticipantia,  writs  of  prevention."  Hence  it  is  plain  that  the  writ 
De  essendo  quietum  de  theolonio  did  not  occur  to  Lord  Coke's  extensivi:  learning  as 
one  of  the  few  anticipating  [493]  writs,  on  which  an  action  is  sustainable  h  fore  actual 
damage  received.  It  is  observable  also,  that  all  of  the  few  precedents  hithc  rto  explored 
and  appealed  to,  for  the  corporation  of  London  seem  to  fail  of  serving  their  purpose  in 
this  respect.  The  first  of  these  is  the  esse  of  the  18th  of  Edward  the  Fiist  against  the 
bailiffs  of  Southampton  in  Mr.  Ryley's  Placita  Parliamentaria,  p.  13;  and  in  that  case 
the  Abbot  of  Saint  Edward's  Place,  who  was  the  complainant,  expressly  states,  a  distress 
upon  his  tenants  by  the  bailiffs,  and  lays  damages  on  that  account.  In  the  next  pre- 
cedent, which  is  the  case  of  the  King  and  divers  citizens  of  Lincoln  against  the  bailiffs 
of  Burton,  in  the  22d  of  the  same  reign,  as  given  in  Mr.  Maddox's  Firma  Burgi,  p.  138, 
the  injury  stated  is,  the  having  been  aggrieved  and  disquieted  by  great  distresses,  to 
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the  damage  of  the  citizens  of  Lincoln,  who  were  joined  with  the  King  as  complainants. 
The  third  and  remaining  precedent  is  a  case  in  the  King's  Bench,  of  the  2d  of  Edward 
the  Second,  in  which  certain  tenants  of  the  King's  manor  of  Brimmesgrene  and  Norton 
were  Plaintiffs ;  and  on  a  search  for  this  case,  made  in  consequence  of  its  being  cited 
from  Lord  Coke's  second  Listitute,  (654,  also  in  Diigd.  Warwickshire,  1st  ed.  p.  657) 
the  record  has  been  found,  by  which  it  appears,  that  the  Plaintiffs  alleged  the  making 
of  distresses  for  toll  and  a  damage  thereby  of  201.  With  these  precedents  oiiginally 
cited  for  the  corporation  of  London,  but  on  this  point  at  least  operating  against  them- 
selves, it  may  be  proper  to  connect  the  chapter  De  Libertatibus  in  the  second  book  of 
Bracton,  (cap.  25,  §  4  &  5,  fol.  57  a.).  Li  that  part  of  Bracton,  notice  is  taken  of  the 
remedy  for  those  disquieted  for  toll  in  breach  of  their  privilege  of  exemption  granted 
to  them  by  the  crown.  But  in  the  only  action  there  stated  for  such  an  injury,  both 
the  writ  and  the  count  suppose  an  actual  damage  received  by  the  Plaintiffs ;  for  the 
writ  calls  upon  the  Defendants  to  answer  Quare  ceperunt  theolonium,  and  the  count 
specifies  a  distress  for  the  toll  to  the  damage  of  the  Plaintiffs  in  a  certain  sum. 

IV.  It  is  also  conceived  to  be  an  objection  to  the  declaration  of  the  corpDration 
of  liOndon  in  the  present  ease,  that  for  the  injury  they  have  alleged  they  are  not  the 
proper  Plaintiffs.  The  exemption  from  toll  under  the  royal  grants  to  London  is  con- 
ferred in  favour  of  the  individual  citizens  of  that  place,  and  these  are  competent  to 
defend  their  right  of  exemption  without  aid  of  the  corporation.  The  corporation  of 
London  is  not  even  within  the  benefit  of  the  exemption  :  for  it  seems  to  have  been 
admitted  in  [494]  the  great  case  between  Waller  and  Hanger,  in  the  reign  of  James 
the  First,  (3  Bulst.  14)  on  the  London  exemption  from  prisage,  that  if  the  chamber  of 
London  should  traffic,  it  must  pay  prisage ;  because  it  is  in  their  politick  capacity  as  a 
corporation,  and  the  exemption  granted  enures  only  for  the  citizens  in  their  individual 
and  natural  capacities.  If  then  an  injury  has  been  done  in  the  present  case,  it  is  to 
the  particular  citizens,  who  are  named  as  having  been  disquieted  by  the  demand  of 
toll.  But  these  are  not  so  much  as  Co-plaintitfs  in  the  action.  In  point  of  principle 
it  appears  a  strong  proposition  to  assert,  that  the  corporation  of  London,  upon  whom 
no  demand  of  toll  is  stated  to  have  been  made,  and  upon  whom  if  they  had  traded  it 
is  apprehended  the  demand  would  be  justifiable,  shall  yet  be  Plaintiffs  for  the  injury 
from  a  demand  of  toll,  upon  individual  citizens,  who,  if  the  demand  is  actionable, 
are  capable  of  suing  for  themselves.  But  that  the  corporation  of  London  should  be 
Plaintiffs  is  not  merely  quite  unnecessary.  The  receiving  of  them  as  such  seems  to 
lead  to  two  actions  and  two  compensations  for  the  same  injury  :  for  a  recovery  of 
damages  by  the  corporation  of  London  might  not  be  a  bar  to  an  action  brought  by  the 
particular  citizens  immediately  affected  by  the  demand  of  toll.  Besides  it  is  natural 
to  ask,  where  are  the  precedents  to  be  found  of  such  an  action  by  the  corporation  of 
any  place  for  an  injury  to  certain  of  its  individual  citizens.  Here  again,  the  three 
precedents,  already  referred  to  from  Ryley's  Placita  Parliaraentaria,  Madox's  Firma 
Burgi,  and  Lord  Coke's  Second  Institute,  will  not  serve  the  purpose  ;  for  in  each  of 
them  the  particular  citizens,  who  were  aggrieved  by  having  their  right  of  exemption 
contested,  were  Plaintiffs.  Thus  it  seems,  that  the  interference  of  the  London  corpora- 
tion, as  champions  fighting  the  cause  of  its  citizens  against  the  corporation  of  King's 
Lynn,  is  at  the  same  time  unnecessary,  irregular,  and  unprecedented. 

V.  Further  it  is  submitted  to  be  a  point  deserving  of  attention,  whether  the  suit 
in  the  present  case  ought  not  to  have  been  qui  tarn,  that  is,  whether  the  corporation 
of  London  ought  not  to  have  sued  as  well  for  the  King  as  for  themselves.  Latterly, 
indeed,  the  Courts  appear  to  have  been  less  strict,  in  requiring  actions  qui  tam,  for 
matters  including  a  contempt  of  the  King,  than  in  ancient  times.  But  it  is  to  be 
considered,  that  in  the  present  case  the  action  is  not  merely  laid  to  the  contempt  of 
the  King ;  but  actually  proceeds  upon  a  disobedience  of  the  King's  command,  by  writ 
under  the  great  seal,  expressly  recited  in  the  [495]  declaration  as  one  of  the  main 
grounds  of  it.  It  is  not  the  case  of  a  contempt  merely  virtual,  but  of  one  of  the  most 
direct  and  express  kind.  PerLaps,  therefore,  it  may  be  found  not  to  fall  within  the 
reach  of  those  authorities,  according  to  which  a  Plaintiff  has  an  election  to  sue,  either 
for  the  crown  and  himself,  or  for  himself  only. 

VI.  Lastly,  it  is  with  very  serious  anxiety  submitted  on  the  part  of  the  corporation 
of  King's  Lynn,  that  the  declaration  of  the  corporation  of  London  is  essentially 
defective,  in  not  stating  how  the  five  citizens,  named  as  having  been  disquieted  by 
the  demand  of  toll,  are  entitled  to  that  denomination.     More  particularly  it  is  not 
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alleged,  that  they  are  both  freemen  and  inhabitant-householders  of  London,  or  irideeil 
inhabitants  of  any  description.  From  the  silence  of  the  dcclaiation  in  this  lespect,  it 
may  be  inferred,  that  the  citizens  named  are  neither  inhabitant-householders  of  London, 
nor  inhabitants  in  any  respect ;  are  not  full  and  complete  cilizen.s  of  London  ;  but  are 
persons  belonging  to  and  resident  in  other  places,  and  merely  connected  with  London 
by  having  purchased  its  freedom  ;  in  other  words,  are  non-resident  fieemeii.  That 
this  is  the  real  fact  of  the  case,  will  not  it  is  presumed  be  disavowed  on  the  part  of 
the  corporation  of  London  :  for,  one  great  object  of  the  present  suit  between  London 
and  King's  Lyrui  is  to  have  it  settled,  whether  non-resident  freemen  of  London  are 
within  the  benefit  of  its  charter  exemptions  from  toll.  It  is  not,  indeed  admitted 
by  King's  Lynn,  that  the  London  e.xemption  applies  in  any  respect  against  the  King's 
Lynn  port-duties;  because  as  London  founds  upon  charters,  some  of  which  are  ancient 
enough  to  constitute  a  prescriptive  exemption  ;  so  on  the  other  hand  King's  Lynn 
claims  a  preset  i|)tive  right  of  toll ;  and  thus  if  the  latter  can  be  made  out,  the  qtiestion 
will  be,  which  prescription  ought  to  prevail,  that  is,  which  shall  be  presumed  to  be 
most  ancient.  But  though  this  is  certainly  a  point  of  controversy  between  the  two 
corporations,  yet,  from  the  general  verdict,  this  point  is  clearly  not  ojjcn  to  debate  on 
the  present  record  ;  and  besides  the  more  immediate  cause  of  the  present  contention 
certainly  was  the  claim  of  London  to  shelter  its  non-resident  freemen  from  payment 
of  the  King's  Lynn  port-duties.  If  the  wish  of  the  corporation  of  King's  Lynn  had 
prevailed,  there  would  have  been  a  special  verdict  in  the  present  case,  which  would 
have  brought  forward  this  latter  question  most  completely  and  directly  upon  the 
record.  But  a  general  verdict  having  been  given,  the  corporation  of  King's  Lynn  is 
[496]  driven  into  raising  the  question  about  the  non-resident  fret  men  of  London  by 
argument  and  inference  from  the  want  of  any  allegation  or  mention  of  residence  in 
the  pleadings.  However,  it  is  conceived  that  the  corporation  of  London  will  scarce 
decline  meeting  a  question  so  notoiiously  a  main  object  of  their  interference  by 
institution  of  the  present  suit.  It  is  hoped,  also,  that  should  they  endeavour  to  avoid 
this  latter  ((uestion,  there  will  be  found  sufficient  defect  in  their  declaration  to  justify 
forcing  the  point  into  discussion :  for  it  is  submitted,  that  where  any  persons  claim 
to  be  exempt  fiom  the  general  law  of  the  land,  they  ought  to  be  very  complete, 
distinct,  and  particular,  in  setting  forth  the  f;iets  by  which  they  qualify  themselves 
for  such  exem|)tions;  and  that  merely  styling  the  five  persons,  named  as  having  been 
disturbed  by  the  demand  of  toll,  citizens,  without  specifying  how  they  are  so  qualified, 
is  too  loose  and  general.  On  the  information  for  a  sum  due  for  prisage  to  the  King's 
farmer,  in  the  case  of  IFaller  and  Hanger,  in  the  reign  of  James  the  First,  it  appears 
from  a  copy  of  the  original  record,  that  the  Defendant,  who  claimed  benefit  of  the 
London  exemption  from  prisage  as  executrix  of  a  deceased  cilizet),  pleaded  not  only 
that  her  husband  was  a  clothworker  of  London,  and  had  for  twenty  years  before  his 
death  been  continually  commorant  and  inhabiting  within  London,  but  that  she  the 
widow  and  executrix  was  a  free  woman  of  London,  and  commorant  and  inhabiting 
there. 

An  opening  being  thus  made  for  the  introduction  of  this  great  question,  whether 
non-resident  freemen  of  London  are  entitled  to  the  benefit  of  the  London  exemption 
fiom  tolls]  it  is  deemed  proper,  on  the  part  of  the  corporation  of  King's  Lynn,  to 
insist  against  such  an  extension  of  the  privilege  on  these  grounds : 

(1.)  It  is  submitted,  that  non-residents  are  neither  within  the  words,  nor  within 
the  intention  of  the  charters  of  exemption. 

In  all  the  London  charters  the  grant  is  in  favour  of  the  homines  and  eivies  of 
London.  But  how  can  one  be  said  to  be  a  man  and  citizen  of  a  place,  in  which  he  is 
neither  housekeeper,  nor  lodger,  nor  an  inhabitant  in  any  degree?  The  criterion  of  a 
citizen  is  reality,  not  merely  a  name.  But  a  citizen  without  a  house,  without  a  family, 
without  residence,  is  merely  nominal ;  he  wants  the  real  qualifications.  As,  too,  such 
a  person  comes  not  within  the  descriptions  of  a  citizen,  so  he  is  clearly  not  within 
the  intent  of  the  exemption.  The  privilege,  as  Lord  Hale  (on  ports  and  cus-[497]- 
toms.  Part  III.  Chap.  3)  propeily  remarks  on  prisage,  is  not  intuitu  person.c,  but 
intuitu  loci  (a).  It  is  local,  not  personal.  It  is  intended  as  a  favour  to  persons  of  one 
place,  in  preference  to  and  by  way  of  distinction  from  persons  of  other  places.  But 
to  admit  the  inhabitants  of  all  places  equally,  merely  because  they  have  purchased  the 

(a)  Hargrave'a  Law  Tracts,  p.  124,  et  seq. 
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freedom  of  the  place  privileged,  is  to  destroy  the  distinction  evidently  intended  ;  is  to 
leave  room  for  putting  the  inhabitants  of  all  places  upon  the  same  footing ;  is  to  con- 
vert a  local  privilege  into  a  personal  one. — Besides,  other  consequences  of  holding  the 
privilege  to  be  independent  of  residence  are  monstrous.  It  converts  a  privilege  of 
exemption  into  a  power  of  exempting.  It  transfers  the  prerogative  of  exempting  from 
the  crown  to  the  corporation  of  London,  and  to  every  other  corporation  of  the  kingdom 
having  grants  of  the  same  privilege.  Nay,  it  more  than  transfers  the  prerogative  of 
exempting  :  for  it  enables  the  subject  to  produce  the  effect  of  exemption,  where  the 
crown  cannot  exempt;  that  is,  as  against  grantees  of  ancient  tolls,  whose  grants  of 
the  tolls  from  the  crown  are  prior  in  date  to  the  crown  grant  of  exemption  from  them  ; 
for  the  ciown  cannot  exempt  to  the  prejudice  of  existing  grants  of  tolls.  Further,  it 
not  only  deducts  from  the  crown  the  toll,  which  otherwise  would  be  payable  by 
London,  and  other  places  privileged  in  like  manner,  but  enables  London,  and  each  of 
those  places,  to  annihilate  all  ancient  tolls  for  all  persons  throughout  the  kingdom ; 
and  so,  from  time  to  time,  to  render  this  species  of  revenue  and  property  wholly 
unproductive  both  to  the  crown  and  its  grantees.  Nay,  what  is  even  worse,  it  tends 
to  change  one  toll  for  another ; — to  detract  the  ancient  toll  from  its  real  proprietor, 
who  is  generally  subject  to  some  burthen  for  the  public  benefit,  such  as  the  main- 
tenance of  a  port, — and  to  substitute  in  its  place  a  toll  uncompensated  by  any  such 
benefit,  for  the  city  of  London  and  other  privileged  places  invading  this  species  of 
property,  namely,  a  sum  of  money  for  the  purchase  of  their  freedom,  both  in  fraud 
of  the  crown  and  its  grantees  of  ancient  tolls,  and  to  the  detriment  of  the  citizens  of 
the  very  place  exempted.  If  being  resident,  and  being  a  householder,  as  well  as  being 
a  freeman,  are  considered  as  part  of  the  qualification  of  a  citizen,  all  this  aggiegate  of 
mischief  and  injustice  is  avoided.  But  declare,  that  being  a  freeman  without  residence 
in  any  character  and  of  any  kind  is  sufficient  to  exempt,  and  the  whole  of  such 
mischief  will  immediately  attach. 

[498]  (2.)  In  the  next  place  it  is  submitted,  that  all  the  authorities,  hitherto  gleaned, 
are  pointedly  against  considering  nonresident  freemen  as  citizens  within  these  charter 
exemptions;  most,  if  not  all  of  them,  excluding  even  resident  freemen,  not  being  also 
householders  but  only  inmates  or  lodgers. 

So  was  it  declared  against  non-residents,  by  the  King  with  the  advice  of  the  Lords 
in  Parliament,  in  the  eleventh  of  Henry  the  Fourth,  on  a  consideration  of  the  London 
charter  exempting  from  prisage  of  wines. — (See  Rotul.  Pari.  11  Hen.  4(a)  vol.  3, 
p,  646.) — Thomas  Chaucer,  who  as  King's  butler  had  the  receipt  of  the  prisage  duty, 
complained  to  the  Lords  by  petition  of  gross  abuse  of  the  London  exemption  from 
prisage.  He  represented,  that  this  franchise  was  not  granted  to  Loudon  and  the 
Cinque  Ports,  "except  to  the  end  that  those  persons  only  who  dwell,  and  by  their 
service  become  continual  dwellers  in  those  places,  and  their  children  in  the  said  places 
born,  should  have  benefit  of  the  said  franchise."  His  petition  next  stated  a  gross 
abuse  of  and  fraud  upon  this  franchise  by  the  city  of  London  ;  namely,  that  "in  the 
city  of  London  it  is  and  has  been  used  of  long  time,  that  every  foreigner  not  free  in 
the  said  city,  who  will  come  to  the  mayor,  chamberlain,  or  the  masters  of  any  trade 
in  the  same  city,  and  pay  a  small  sum  of  money  to  the  chamber,  or  to  the  masters  of 
any  trade  of  the  same  city,  shall  be  received  into  the  said  freedom,  as  well  as  he  who 
at  all  times  is  a  continual  dweller  in  the  same  city,  notwithstanding  that  he  is  of 
another  town  or  borough,  to  the  disinherison  of  our  said  Lord  the  King,  as  well  of 
the  prisage  which  he  ought  to  have  of  every  such  man  not  free,  as  of  all  other  customs 
and  duties  to  our  said  Lord  the  King  also  from  them  due."  The  conclusion  of  this 
petition  runs  thus  :  "  May  it  please  you  to  consider  how  the  estate  as  well  of  our 
Lord  the  King  as  of  his  crown  may  be  preserved  without  destruction  or  prejudice, 
and  thereupon  to  ordain,  that  due  remedy  may  be  provided  in  that  respect,  that  is  to 
say,  by  praying  our  Lord  the  King  and  his  very  wise  council  to  send  for  the  mayor 
and  aldermen  of  London,  commanding  them  as  well  in  their  own  persons  as  the 
masters  of  the  different  trades  of  the  said  city,  to  cease  in  future,  so  to  grant  their 
freedom  to  any  foreigner,  under  peril  of  [499]  forfeiture  of  the  franchise  of  the  same 
city,  and  also  to  repeal  the  freedoms  to  such  foreigners  already  granted  in  any  trade 

(a)  The  paragraph  at  which  this  case  begins  is,  in  the  printed  copy,  marked  73. 
No  number  is  prefixed  to  the  case,  but  it  follows  No.  xxxii.  and  is  the  last  in  the  Roll. 
II  H.  4. — -An  abstract  may  be  seen  in  Cotton's  Records,  p.  476. 
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within  the  same  city,  if  they  have  come  to  the  said  fiee<]om  in  manner  aforesaid,  in 
regaid  that  otherwise  in  a  short  time,  as  well  our  said  Lord  the  King  who  now  is,  aa 
his  heirs,  who  should  bo  Kings  in  future,  will  be  disinherited  of  all  their  prisage  of 
wine  throughout  the  whole  kingdom  of  England,  by  the  freedom  of  the  same  city  of 
London."  To  the  petition  thus  forcibly  concluding,  the  answer  is  as  follows:  "The 
King  will  send  foi-  the  mayor  and  aldermen  of  the  said  city  ;  and  further  has  declared 
by  aiivice  of  the  Lords  in  Parliament,  that  none  hath  or  enjoys  such  freedom  in  this 
case,  if  he  be  not  a  citizen,  resident  and  dwelling  within  the  same  city  ;  and  that  all 
others  dwelling  in  other  cities  and  boroughs,  or  towns,  &c.  have  and  enjoy  their  own 
franchises  to  them  granted,  saving  always  to  our  Lord  the  King  his  Inheritance  in  this 
case." — Thus  emphatically  speaks  this  famous  Parliamentary  Record  ;  not  to  the  city 
of  London  only,  but  to  all  other  cities  and  places  in  the  kingdom  having  like  privileges 
of  exemption  from  prisage  and  other  tolls  and  duties  payable  to  the  crown.  All 
are  equally  told,  that  such  privileges  as  well  in  the  case  of  other  tolls  and  duties 
as  in  the  case  of  prisage,  are  Leal:  that  they  belong  to  the  real  inhabitants  and 
dwellers  of  the  places  on  which  the  crown  has  bestowed  the  privilege  of  exemption: 
that  selling  or  giving  the  freedom  of  London,  or  of  any  other  place  to  persons  residing 
elsewhere,  to  enable  their  enjoyment  of  the  same  privilege,  is  not  only  an  unavailing 
abuse  of  their  power  of  admitting  freemen,  but  perhaps  a  fraud  upon  the  crown  and 
its  grantees  not  altogether  without  dangeious  consequences  to  those  practising  it :  and 
that  length  of  time  in  practising  such  fraud  will  not  legalize  it. 

With  this  parliamentary  declaration  against  non-residents,  the  language  of  the 
Courts  of  Westminster-Hall  from  the  most  ancient  times,  to  which  this  point  about 
exemption  from  tolls  is  traceable,  appears  to  have  uniformly  accorded.  To  evince 
this,  it  is  deemed  proper  to  take  a  levievv  of  the  adjudged  cases. 

L  The  first  of  them  is  Knoll's  case  in  the  Exchequer,  as  long  ago  as  the  reign  of 
Henry  the  Sixth.  It  is  cileil  by  Calthrop,  Recorder  of  London,  in  his  book  on  the 
Customs  of  London,  pages  34  and  3.5,  where  he  explains  what  persons  shall  be  dis- 
charged under  the  London  charter  of  the  first  of  Edward  the  Third,  which  grants, 
that  no  prisage  of  wine  shall  be  taken  from  the  citizens  of  [500]  London.  In  com- 
menting upon  the  distinctions  and  degrees  of  citizens,  his  words  run  thus  :  "The  first 
is,  he  that  is  a  citizen  of  London  for  the  bearing  of  offices  in  the  city,  and  snch  special 
intents ;  because  he  is  a  freeman  of  the  city,  but  not  a  citizen  in  residency  and  con- 
tinuance in  the  city  ;  for  he  inhabitelh  and  dwelleth  out  of  the  city.  And  such  a 
citizen  as  this  is  not  such  a  citizen  as  shall  enjoy  the  benefit  and  piivilege  to  be  dis- 
charged of  the  payment  of  prisage,  according  to  the  resolution  given  in  the  Exchequer 
in  the  case  of  one  Knolls,  Trin.  4  Hen.  V'l.  Rot.  14,  where  it  was  ruled,  that  one  that 
was  a  citizen  and  freeman  of  London,  but  dwelt  in  Bristol,  might  not  partake  of  the 
benefit  of  this  charter,  insomuch  that  he,  by  reason  of  his  dwelling  out  of  the  city, 
was  only  a  tiiizen  to  a  special  intent."  This  same  case  is  cited  in  1  Ro.  Rep.  140,  142, 
148  and  149,  partii;ularly  by  Lord  Chief  Justice  Coke,  who  refers  for  it  to  the 
Communia  Placita  Scaccarii  of  4  Hen.  VI.  Roll.  14  or  18:  and  by  his  maimer  of 
staling  the  case,  it  appeals,  that  Knolls  had  a  shop  and  servant  in  London,  and  yet  was 
excluded,  because  he  himself  did  not  inhabit  there.  Lord  Chief  Justice  Fleming  and 
Judge  Croke,  in  3  Bulstr.  4  and  9,  cite  the  same  case. 

2.  The  second  case  is  The  Attorney  General  against  Henry  Sacheverell  and  Thomas 
Snede,  which  was  adjudged  in  the  Exchequer  in  Easter,  44  Eliz.  and  began  there  Hil. 
43  Eliz.  It  is  cited  in  Calthrop's  London,  35.  Sir  John  Davis's  Reports,  fol.  10  b. 
3  Bulstrode,  5.  1  Ro.  Rep.  141,  142,  148,  and  by  Lord  Hale,  in  his  Treatise  on  Ports 
and  Customs  (a).  According  to  all  these  accounts  of  the  case,  the  point  decided  was 
not  merely  that  residence  was  necessary  to  iiiiitle  a  freeman  of  London  to  exemption 
from  prisage  under  the  word  cives  in  the  London  charter  of  the  first  of  Edwaid  the 
Third,  but  that  he  must  be  a  housholder  also,  inhabiting  as  an  inmate  being  held 
insufficient,  because  inmates  are  not  full  scot  and  lot  men.  The  most  pointed  account 
in  print  of  the  point  in  this  case  is  by  Sir  John  Davis,  which  being  translated,  is  as 
follows:  "The  chaiter  of  Loudon  was  allowed  in  the  Exchequer  of  England,  44th  of 
Elizabeth.  But  the  question  there  was,  if  a  citizen  of  London,  who  has  not  a  family, 
nor  pays  scot  and  lot,  but  sojourns  in  the  house  of  another,  shall  have  the  benefit  of 
the  said  charter  i     In  the  argument  of  which  case.  Coke,  then  Attorney  G-eneral,  put 

(o)  Hargrave's  Law  Tracts,  p.  128. 
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this  diflfereace  of  citizens,  viz.  that  there  is  a  citizen  nomine,  a  citizen  re,  and  a  citizen 
re  et  nomine.  [501]  "  But  it  was  resolved,  that  only  ihe  citizen  re  et  nomine,  viz. 
he  who  is  a  freeman,  and  also  inhabits  and  pays  scol  and  lot  there,  shall  be  free  of 
prisage  by  the  said  charter."  But  this  case  being  important,  the  record  itself  has 
been  searched  for  ;  and  from  a  copy  of  the  record,  the  case  appears  to  have  been  to 
this  effect : — Sir  Edward  Coke,  Attorney  General,  informed  for  the  Queen  against 
Sacheverell  and  Snede,  for  taking  and  carrying  away,  and  converting  to  their  own 
use,  five  tons  of  Gascoyne  wine,  the  property  of  the  Queen  ;  and  the  Defendants 
pleaded  not  guilty,  upon  which  the  case  went  to  a  jury,  who  found  a  special  verdict. 
In  this  verdict  the  charter  of  the  first  of  Edward  the  Third,  exempting  the  citizens 
of  London  from  prisage,  is  given  verbatim.  It  next  states,  that  the  Defendants  for 
two  years  past  had  been  freemen  of  London,  one  being  free  of  the  Company  of 
Haberdashers,  and  the  other  of  the  Company  of  Mercers ;  and  that  during  the  same 
time  they  were  both  abiding,  lodging,  and  resident  within  the  city  of  London,  but 
without  any  family  or  houshold.  It  also  finds,  that  they  were  taxable,  and  liable  to 
scot  and  lot  within  London,  but  were  never  taxed  or  so  burtheiied  there.  The  verdict 
next  states,  that  they  had  both  taken  the  oath  of  a  freeman  of  Ljudon,  which  is  given 
at  length,  and  one  part  of  which  is  expressed  to  be  contributory  to  all  taxes  scot  and 
lot  and  other  charges  as  a  freeman  ought.  Then  the  verdict  mentions,  that  the 
Defendants  on  such  a  day  imported  into  the  port  of  London  from  foreign  parts  52 
tons  of  Gascoyne  wine,  and  before  seizure  or  payment  of  the  Queen's  prisage,  caused 
them  to  be  landed  and  to  be  lodged  in  a  cellar :  and  that  5  of  the  tons  were  seized  by 
Lawrence  Smith,  a  Queen's  officer,  for  prisage,  and  afterwards  taken  from  him  by  the 
Defendants.  It  was  next  found  that  for  fifty  years  last  past  no  citizen  or  freeman  of 
London,  inhabiting  and  residing  in  it  as  was  done  by  the  Defendants,  used  to  pay  any 
prisage  of  wine  to  the  Queen.  But  whether  on  the  who'e  matter  the  Defendants 
were  guilty,  the  Jury  leave  to  the  Court,  assessing  501.  for  the  five  tons,  and  101.  for 
costs  against  the  Defendants,  if  the  Court  should  find  them  guilty.  After  this  special 
verdict  there  appear  to  have  been  several  adjournments  by  the  Court  to  advise  upon 
the  matter.  But  at  length,  in  Trinity  Term,  in  the  44th  of  Elizabeth,  the  Barons 
gave  judgment  against  the  Defendants. —From  this  abridgment  of  the  Latin  record 
it  is  plain,  that,  according  to  the  solemn  judgment  of  the  Exchequer  in  this  case,  a 
freeman  of  London,  to  have  benefit  of  the  exemption  from  prisage,  [502]  must  be  not 
only  resident,  but  also  a  housholder.  It  is  also  apparent  that  the  Court  so  construed 
cives  in  the  charter  of  Edward  the  Third,  in  spite  of  an  uninterrupted  usage  of  fifty 
years,  found  by  the  jury  in  favour  of  resident  freemen  being  only  inmates  and  lodgers. 
Further  it  is  clear,  that  in  the  44th  of  Elizabeth  there  was  not  so  much  as  a  preten- 
sion to  have  cives  in  the  London  charter  of  exemption  from  prisage,  construed  as 
including  any  freeman  without  residence  :  and  that  then  the  only  point  was,  whether 
a  freeman  should  not  be  a  housholder  as  well  as  resident.  Nor  is  this  the  whole ; 
for  the  record  of  this  case  shews,  that  the  oath  of  a  freeman  of  London  was  before  the 
Court;  and  that  notwithstanding  the  engagement  in  that  oath  to  contribute  to  taxes, 
and  submit  to  scot  and  lot,  but  which  indeed  is  qualified  by  the  very  significant 
addition  of  the  words  as  a  freeman  ought,  the  Court  would  not  dispense  with  the 
freeman's  being  a  resident  housholder.  Therefore  this  record  exhibits  the  decision 
of  the  Court  in  a  stronger  point  of  view  against  the  extension  of  the  privilege  to 
resident  freemen  being  only  lodgers,  than  any  account  there  is  of  the  case  in  the 
printed  books. 

3.  A  third  authority  is  the  case  of  Sir  Thomas  Waller,  a  patentee  or  lessee  of  the 
crown  for  prisage  of  wine,  against  Francis  Hanger,  in  the  9th  of  James  the  First.  It 
is  reported  in  Calthrop's  London,  p.  2,  et  seq.  in  1  Ro.  Rep.  138,  in  More,  832,  and  in 
3  Bulst.  1.  There  is  also  existing  a  manuscript  report  of  the  case,  in  a  volume,  which 
is  wiitten  in  an  ancient  hand,  and  heretofore  belonged  to  the  Yelverton  library.  The 
case  is  also  shortly  stated  by  Lord  Hale  in  his  Treatise  on  Ports  and  Customs  (a),  and 
in  Hardr.  302,  and  1  Sid.  130.  From  a  copy  which  has  been  obtained  of  the  record, 
it  appears,  that  the  case  is  entered  Easter  9  Jac.  in  Roll.  163,  and  that  it  began  in  the 
Michaelmas  term  preceding.  It  was  frequently  argued  both  at  the  bar  and  from  the 
Bench  ;  and  on  account  of  difference  of  opinion  amongst  the  judges  it  seems  to  have 
at  last  gone  off  without  any  judgment.     The  general  point  of  the  case  is  foreign  to 

(a)  Hargrave's  Law  Tracts,  p.  121. 
C.  P.  IV.— 33* 
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the  preaeiit  piiipose  :  for  it  was,  whether  the  wines  of  a  citizen  of  London,  who  died, 
whilst  pi»rl  was  at  sea,  and  whilst  other  part  was  in  the  port  of  London,  but  before 
bulk  broken,  were  exempt  from  priaage  in  the  hands  of  the  Defendant,  his  widow  and 
executrix?  However,  all  the  reports  of  the  case  are  full  of  a  great  variety  of  matter, 
shewing  the  necessity  both  of  being  resident  and  of  being  a  housholder,  to  qualify  a 
freeman  of  London  for  exemption  from  prisage.  Even  the  Defendant's  own  [503] 
pleading  implied  that  iidiabiting  within  London  was  essential  to  complete  the  title  of 
citizenship  for  the  purpose  of  their  exemption  ;  the  defendant,  as  in  a  former  part  of 
these  reasons  has  been  stated,  pointedly  alleging  the  commorancy  and  inhabitancy  of 
her  busban(1,  and  after  his  death  of  herself,  so  as  to  shew,  that  both  were  lesident  in 
as  well  as  free  of  London.  The  judges  and  counsel  also  appear  to  have  been  unanimous 
in  considering  actual  residence  as  indispensable.  Nor  is  it  a  little  singular,  that  th(jugh 
we  have  the  arguments  of  two  Chief  Justices  and  five  other  judges,  and  though  on 
other  points  they  diti'ered  most  widely,  yet  there  is  not  one  of  those  arguments  which 
doth  not  amplify  upon  the  absolute  necessity  of  being  a  resident  housholder  of 
London  as  well  as  a  freeman  to  constitute  the  character  of  citizen  for  the  exemption 
from  prisage.  Even  Calthrop,  who  as  Recorder  of  London  may  be  presumed  to  have 
been  partial  to  its  claims,  in  his  account  of  this  case,  is  full  to  the  same  purpose.  It 
would  be  almost  endless  to  give  the  variety  of  phrases  which  the  Chief  Justices 
Fleming  and  Coke,  and  all  the  other  judges  successively  used  to  prove  how  indispens- 
able they  deemed  it  to  the  description  of  civis,  that  the  person  claiming  the  privilege 
of  exemption  should  be  a  resiant,  nay,  a  housholder  as  well  as  a  freeman  of  London. 
Instead  of  attempting  so  much,  it  may  be  sufficient  to  give  Mr.  Serjeant  Moore's 
summing  up  of  the  arguments  of  the  judges  on  this  branch  of  the  argument.  His 
words,  being  translated  from  the  law  French,  are  these:  "It  was  resolved  by  all,  that 
he  who  is  civis  and  liber  homo  to  take  the  benefit  of  this  privilege,  ought  to  bo  free 
of  the  city,  and  also  an  inliabitant  within  the  city,  and  also  to  be  a  pater-familiaa 
within  the  city.  For  one  may  be  free  of  the  city,  and  not  civis;  as  if  ho  removes 
and  lives  elsewhere.  He  may  be  a  citizen  by  habitation,  and  yet  not  fiee.  He  may 
be  a  citizen  and  free,  and  not  a  housekeeper.  And  in  all  these  cases  he  shall  not 
have  this  privilege."  Thus  it  is  proved  by  this  third  authority,  that  in  the  reign  of 
James  the  First,  being  an  inhabitant  householder  was  so  absolutely  necessary  to 
qualify  a  freeman  of  London  for  exemption  from  prisage  as  a  citizen,  that  not  even 
their  own  law  officer  and  counsel  would  set  up  a  pretension  to  the  contrary.  It  should 
also  be  attended  to,  that  throughout  the  numerous  arguments  in  this  case,  there  is 
not  any  thing  like  continitig  this  interpretation  of  civis  to  the  single  charter  of 
London  for  prisage.  On  the  contrary,  there  are  various  ancient  authori-[504]-tie8 
cited  to  shew,  that  the  word  civis  bears  the  same  sense,  and  is  understood  with  the 
same  restriction,  in  lespect  to  other  matters  and  privileges  of  liOndon.  A  short 
extract  from  the  manuscript  report  in  law  French  of  this  case  of  iraller  and  Hanger, 
will  serve  as  an  instance  ;  for  in  it  Coventry,  afterwards  Lord  Keeper,  though  one  of 
the  counsel  for  extending  the  exemption  to  Mrs.  Hanger  the  widow,  is  refiresented 
as  making  the  following  admission  to  the  other  side.  "  He  is  not  a  citizen  of  London 
if  he  is  not  a  resiant  there  and  taxable  to  scot  and  lot,  38  Ass.  pi.  18,  45  E.  HI.  26, 
5  Hen.  VII.  10,  19,  for  if  he  is  not  resiant,  he  cannot  lievise  lands  in  mortmain," 
&c.(a).  Another  instance  is  the  following  passage  from  Bulstrode's  Report  of  Judge 
Houghton's  argument  in  Waller  and  Hanger.  After  citing  one  Outes's  case,  from 
38  Ass.  and  45  E.  III.  26,  on  the  London  custom  of  devising  in  mortmain.  Judge 
Houghton  is  made  to  proceed  thus  :  "  And  there  it  is  said  by  Fincheden,  that  citizens 
ought  to  have  such  franchises,  scilicet,  those  to  whom  such  franchises  did  extend, 
scilicet,  those  which  were  born  and  inheritors  in  the  same  city  by  way  of  heritage,  or 
which  are  resiants,  and  taxable  to  scot  and  lot ;  and  that  he,  which  is  not  so,  shall 
not  be  said  to  be  a  citizen."     The  same  judge,  after  adding  other  words  to  explain 

(o)  Vide  tamen  Bro.  Abr.  tit.  Mortmaine,  pi.  35,  where  the  case  in  38  Ass.  & 
45  Ed.  3  is  thus  abridged  and  commented  upon  :  "  Vicle  que  nul  poit  devise  in  mort- 
maine in  London  mes  cestuy  que  est  citizen,  et  nee  et  inhabite  in  London.  Quere 
indi,  et  vide  librum  London  do  lour  customes,  car  ceux  livers  bic  no  scient  le  verity 
ut  credo,  car  fuit  auterment  use  in  London  jiost  hac,  ut  dicitur,  mes  chescun  ownor 
poit  devise  la  al  lay  home,  mes  nul  poit  doner  in  mortmaine,  car  ceo  est  hors  del 
custome,  mes  poit  devise  in  mortmaine." 
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that  a  citizen  of  London  means  one  who  is  coiiimorant  and  lesiaiit,  and  subject  to 
scot  and  lot,  and  liable  to  supply  the  places  and  offices  there  eligible,  says,  "  if  he  be 
not  such  a  one,  he  shall  not  be  said  to  be  within  the  privilege  of  a  citizen."  Lord 
Coke  also,  then  Chief  Justice  of  the  Kinjj's  Bench,  is  stated  by  Bulstrode  to  have 
argued  generally  that  a  citizen  without  residence  is  not,  in  judgment  of  law,  a  citizen. 
The  whole  passage,  from  this  part  of  Lord  Coke's  argument,  is  so  full  of  pertinent 
matter,  that  it  deserves  to  be  here  stated.  According  to  Bulstrode  these  were  his 
words:  "Civis  is  taken  five  manner  of  ways  in  our  books.  First,  civis  re  et  non 
residentia;  and  such  a  one  is  not,  in  judgment  of  law,  a  citizen.  And  this  appears 
to  be  so  by  35  Hen.  VL  fo.  12,  prEe[505]  cipe  L  B.  in  debt,  civem  Eboraci  non 
residentem  (a).  36  Hen.  VL  fo.  28,  civi  et  pannario  Londini,  and  he  did  not  dwell 
there  :  this  is  not  good  ;  for  be  may  be  painiarius  de  London,  and  yet  dwell  at  York, 
4  E.  IV.  fo.  10,  where  one  is  civis  de  London,  and  dwells  in  another  place.  And  if 
this  sufficeth  not  in  legis  estimatione,  non  sufficit  in  regis  concessione.  If  he  be  a 
resident  only  in  name,  this  is  not  good  by  the  24  E.  HL  fo.  7,  5  Hen.  VH.  fo.  10, 
and  19.  If  he  be  not  a  citizen  and  a  freeman,  he  cannot  by  the  custom  devise  his 
lands  in  mortmain.  Also  if  he  be  but  inquilinus,  this  will  not  serve  his  turn  ;  but  he 
ought  to  be  a  continuing  citizen,  and  resident.  He  ought  to  have  jus  habitalionis 
and  jus  societatis.  If  in  the  interim  he  happens  to  be  disfranchised,  he  shall  not  then 
have  the  benefit  of  this  discharge  of  prisage,  but  he  ought  to  be  a  continual  citizen. 
And  if  all  these  do  concur  in  him,  and  he  continues  to  be  civis,  then  he  is  every  way 
complete,  and  enabled  to  enjoy  the  benefit  of  this  grant  of  discharge.  Biacton, 
fol.  411  (lib.  .5,  Tract.  5,  cap.  14)  comprehends  all  these  in  one  word,  scilicet  barones 
Londini."  Here  then  Lord  Coke  not  only  makes  the  jus  habitalionis  and  the  jus 
societatis  both  equally  essential  for  the  London  discharge  from  prisage  ;  but  partly 
infers  it  from  their  being  so  for  the  privileges  of  citizenship  there. 

4.  A  fourth  authority  is  another  case  of  prisage ;  namely,  the  case  of  Sir  William 
Waller,  before  the  Barons  of  the  Exchequer,  in  Michaelmas,  4  Cha.  1.  It  is  given  by 
Lord  Hale,  in  his  Treatise  on  ports  and  customs  (c),  but  without  the  name  of  the 
Defendants.  There  is  not  any  other  report  of  it :  and  the  search  hitherto  made  for 
the  original  record  has  not  proved  successful.  However,  Lord  Hale  having  reported 
the  case,  puts  its  existence  beyond  a  doubt.  According  to  Lord  Hale  the  general 
question  was,  whether  the  exemption  of  the  citizens  of  London,  under  the  first  of 
Edvv.  III.  or  otherwise,  did  extend  to  wines  imported  by  them  into  Bristol,  or  other 
the  out-ports?  Having  made  this  to  be  the  great  question,  [506]  he  next  states,  that 
after  several  arguments  the  Barons,  una  voce,  resolved  three  several  points.  The  first 
resolution  wa.s,  that  by  special  words,  such  as  infra  civitatem  vel  extra,  the  King  might 
have  exempted  the  citizens  of  London  from  prisage  at  the  out-ports.  The  second  was, 
that  for  want  of  special  words,  and  for  other  reasons,  the  exemption  was  confined  to 
the  port  of  Jjondon.  The  third  was,  that  "  bona  civium  must  not  be  intended  of  every 
freeman  of  London;"  but  that  the  person  must  be,  first,  a  freeman  of  London,  secondly, 
an  inhabitant  of  London,  and  thirdly,  a  householder  within  the  city.  In  explanation 
of  this  last  part  of  the  qualification.  Lord  Hale  adds,  that  an  inmate  is  not  exempt; 
"Because  such  a  man  contributes  not  to  scot  and  lot,  nor  is  beneficial  to  the  city  ;  and 
this  privilege  was  granted  intuitfi  civitatis,  not  personse  ;  and  the  grant  being  in  diminu- 
tion of  the  King's  revenue,  shall  be  construed  as  strictly  as  may  be,  and  the  word  civis 
be  taken  in  as  restrained  an  exposition  as  may  be."  Thus,  according  to  Lord  Hale, 
the  judges  were  again  unanimous  in  construing  civis  on  the  London  exemption  from 
prisage  as  meaning,  not  the  mere  freeman,  but  a  freeman  being  also  au  inhabitant 
householder.  Thus,  too,  this  construction  was  again  adopted,  upon  a  reason,  as 
applicable  to  other  duties,  part  of  the  ancient  revenues  of  the  crown,  as  to  the  prisage 

(a)  See  the  same  case  abridged,  Bro.  Abr.  lit.  Adiliiions,  pi.  13.  The  wiit  was  in 
debt  against  A.  B.  civem  Eborum.  It  was  moved  to  arrest  the  judgment  on  the 
statute  of  Additions,  (1  H.  5,  c.  5)  because  it  did  not  appear  in  the  writ  of  what  place 
the  Defendant  was,  for  he  might  be  a  citizen  of  York,  and  leside  elsewhere.  The 
Court  were  of  opinion,  that  the  objection  could  only  be  taken  advantage  of  there  by 
plea  in  abatement;  though  if  the  Defendant  had  been  outlawed,  the  exception  would 
have  been  good. 

(c)  Hargrave's  Law  Tracts,  p.  128. 
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duty  ;  namely,  that  tho  exemption  granted  to  the  citizens  of  London  was  founded 
upon  locality.  A  further  and  au.xiliary  ruasou  is  indeed  added  to  the  resolution  in 
this  last  case.  But  that  reason  also  applies  with  no  less  force  to  other  ancient 
crown  duties  than  to  prisage  ;  for  in  both  cases  an  ancient  revenue  of  the  crown  is 
diminished. 

5.  The  next  authority  applicable  is  a  prisage  case  before  the  Court  of  Exchequer, 
on  the  Equity  side,  in  Michaelmas,  14  Cha.  11.  whilst  Lord  Hale  was  Chief  Baron.  It 
was  between  Sir  William  Waller  and  Giles  Travers,  and  is  reported  in  llardr.  .301, 
but  appears  mure  fully  from  a  copy  which  has  been  obtained  of  the  decree.  The 
general  question  in  this  case  was  tho  same  as  in  Sir  IFilliam  IFaller's  case  in  the  4th 
of  Cha.  I.  namely,  whether  the  exemption  of  the  citizens  of  London  from  prisage 
extends  to  the  out-ports,  or  is  confined  to  tho  port  of  London.  When  the  proofs  in 
this  cause  had  been  taken,  and  it  came  on  for  hearing,  and  the  counsel  had  been  heard, 
the  Court  ordered,  that  a  case  should  be  agreed  on  between  the  counsel  on  each  side, 
and  that  upon  this  case  there  [507]  should  be  an  argument.  Accordingly  a  case  was 
agreed  upon,  and  it  is  mentioned  in  the  decree,  that  Sir  Peter  Ball  argued  for  the 
Plaintiff,  and  Mr.  Serjeant  Hardress  for  the  Defendant.  Of  the  argument  of  the 
counsel  for  the  PlaintifT  Waller  there  is  no  report.  But  Mr.  Serjeant  Ilardress  gives 
his  argument  for  extending  the  exemption  to  the  out-ports  very  much  at  length,  and 
in  it  great  learning  is  exhibited.  However,  the  determination  of  the  Court  was  again 
for  the  patentee  of  the  crown,  and  for  confining  the  exemption  to  the  port  of  London  ; 
and  the  Barons  appear  to  have  been  unanimous ;  and  Lord  Hale,  then  Chief  Baron, 
in  order  to  put  the  question  quite  at  rest  in  future,  seems  to  have  tiken  great  pains  in 
framing  the  decree  ;  for  it  not  only  states  tho  case  agreed  on  at  length,  but  particularly 
enumerates  the  grounds  upon  which  the  Court  gave  judgment.  The  general  point 
decided  in  this  case  is  foreign  to  the  present  consideration.  But  several  things  are  to  bo 
collected,  which,  it  is  apprehended,  bear  upon  the  point  of  residence.  First,  it  appears 
by  Ilardress's  Report,  that  the  Defendant  pleaded  himself  to  be  not  merely  a  freeman, 
but  a  citizen  also.  Secondly,  it  appears  from  the  case  stated  in  the  decree,  that  the 
Defendant  made  out  his  title  of  citizenship  by  proving,  that,  at  the  time  of  the 
importation  of  the  wines  for  which  prisage  was  claimed,  he  was  not  only  a  freeman 
of  London,  but  also  was  an  inhabitant  dwelling  in  the  city  of  London,  and  did  pay 
scot  an<l  lot  there.  Thirdly,  according  to  Hardress's  Kep  nt,  Mr.  Baron  Atkyns,  in 
his  argument,  repeated  the  doctrine  of  the  former  cases  as  to  the  necessity  of  being 
an  inhabitant  householder  of  London,  as  well  as  a  freeman.  His  words  are  these: 
"  He  that  enjoys  this  privilege  must  bo  civis  et  liber  homo,  free  of  the  city  and  an 
inhabitant  within  the  city,  and  a  pater  familias  too.  If  he  want  any  of  those  qualifica- 
tions, he  is  not  entitled  to  this  privilege,  as  was  resolved  in  Hanger's  case."  Fourthly, 
it  appears  from  Hardress's  argument,  that  there  was  strong  evidetice  for  the  Defendant, 
of  non-payment  of  piisage  by  the  citizens  of  London  at  the  out  ports:  for  he  says, 
"  we  have  it  in  proof,  as  far  as  a  negative  can  be  proved,  that  prisage  has  not  been 
paid  for  citizens'  goods,  though  iniported  elsewhere  than  at  the  port  of  London."  This 
becomes  material  for  shewing  thai  feuch  negative  evidence,  without  something  moro, 
will  not  suffice  to  rule  the  construction  of  a  charter  of  exemption,  if  the  sense  of  the 
words  is  clear  against  the  exemption  [508]  claimed.  Should  any  reference  be  made 
on  the  part  of  London,  to  their  having  given  such  negative  evidence  on  the  trial  in 
the  present  case,  it  will  be  material  to  recollect,  that  both  in  this  last  menlioneil  case 
cf  IFalkr  ami  Travers,  and  in  the  case  of  Siiede  and  Sacheverell  before  stated  from  the 
Record,  tho  exemption  was  in  vain  propped  up  by  negative  evidence  in  its  favour; 
in  the  former,  as  Hardres  describes  it,  by  proving  non-payment,  as  far  as  a  negative 
is  capable  of  being  proved  ;  and  in  the  latter,  by  an  absolute  proof,  as  tho  Record 
speaks,  that  there  had  been  no  payment  for  fifty  yeard  last  past. — Fifthly,  there  is  a 
passage  in  the  decree  of  this  case  of  IValler  and  Travers,  which  shews,  that  both  for 
the  sake  of  London  itself,  atid  for  the  sake  of  the  rest  of  the  kingdom,  the  Court 
thought  it  their  duty  not  to  encouiage  the  least  extension  of  the  London  exemption 
from  prisage.  For  one  of  the  reasons  in  the  decree  is  "  that  to  construe  their  exemption 
to  extend  unto  the  wine  of  the  citizens  of  London,  imporltd  by  way  of  merchandize 
to  the  out-ports,  would  not  only  abate  the  trade  of  the  city,  but  would  be  a  great 
prejudice  to  the  trade  of  wines  in  general  throughout  the  kingdom;  for  that  they 
should  be  thereby  enabled  to  undersell  other  men,  and  engross  the  whole  trade  in  the 
ciutports,  which  cannot  be  presumed  to  be  intended."     Now  the  principle  of  the  first 
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branch  of  this  reasoning,  with  a  little  change  of  words,  may  be  brought  to  bear  in 
some  degree  against  the  general  exemption  of  non-resident  freemen  of  London  from 
tolls  and  duties ;  for  to  bring  non-residents  within  such  privilege,  is  to  enable  the 
corporation  of  London  and  its  companies,  to  deprive  its  real  and  complete  citizens  of 
the  exclusive  benefit  intended,  by  admitting  the  inhabitants  of  other  ports  and  places 
into  a  participation.  Thus  in  one  point  of  view,  even  London  itself  is  interested 
against  extending  their  charter  exemptions  to  non-residents ;  for  the  value  of  the 
exemption  must  diminish  in  proportion  as  the  number  of  participants  in  it  is  increased. 
Even  the  latter  branch  of  the  reasoning  of  the  decree  is  not  only  inapplicable  ;  because, 
if  non-resident  freemen  of  London,  are  to  be  exempt,  then  London,  by  a  partial  gift 
of  its  freedom  to  particular  persons  of  particular  places,  may  discourage  trade  and 
commerce  in  all  others,  and  so  cause  a  general  prejudice. 

To  those  five  cases  of  prisage,  with  the  accumulation  of  authority  and  reasoning 
comprised  in  them,  it  is  thought  proper  to  add  [509]  some  extracts  from  the  writings 
of  Loid  Hale  relative  to  the  same  subject. 

In  an  original  manuscript  of  Lord  Hale,  intituled,  "Preparatory  Notes  touching 
the  Rights  of  the  Crown,"  where  he  writes  upon  exemption  from  prisage,  he  thus 
expresses  himself:  "This  privilege  belongs  in  general  to  the  city  of  London,  by  a 
charter  of  1  E.  IH.  ;  to  those  in  the  Cinque  Ports  in  respect  of  their  service  with 
fifty-seven  ships,  and  to  the  ancient  membeis  thereof  ;  and  by  Carta  Mercatoria  to  the 
Hanse  merchants,  upon  their  undertaking  to  answer  two  shillings  per  tun  upon  all 
wines  by  them  imported.  But  here  observe,  L  That  no  person  can  take  the  benefit 
of  this  privilege  granted  to  London  and  the  Cinque  Ports,  unless  he  be  free,  and  also 
contributory  to  scot  and  lot,  the  grant  to  London  being,  quod  de  vinis  civium  nulla 
prisa,  &c.  And  therefore  Michaelmas  9  Jac.  inter  Waller  and  Hanger,  where  a 
citizen,  owner  of  wines,  died  before  the  bulk  broken,  it  was  a  great  question,  whether 
the  executor  should  have  the  privilege  or  no."  This  passage  not  only  is  expressed, 
so  as  to  amount  to  an  opinion  from  Lord  Hale  himself,  that  the  exemption  from 
prisage  is  properly  construed  to  exclude  freemen  of  London  not  being  actually 
contributory  to  scot  and  lot;  but  extends  the  same  opinion  to  those  of  the  Cinque 
Ports.  The  grant  of  1  E.  IH.  to  the  Cinque  Ports  is  to  the  barons  of  those  ports  and 
their  heirs,  which  is  interpreted  to  include  all  freemen  of  the  Cinque  Ports.  But  this 
extract  from  Lord  Hale  expressly  puts  them  on  the  same  footing  with  the  citizens 
of  London  ;  not  admitting  the  citizens  of  freemen  of  either  place,  unless  they  are 
contiibutory  to  scot  and  lot  there  as  well  as  freemen. 

Li  chapter  13  of  the  same  manuscript,  which  is  on  the  King's  power  of  ordering 
commerce  and  trade,  Lord  Hale  writes  thus:  "Those  that  had  an  exemption  from 
prisage  were, — \.  The  citizens  of  London  paying  scot  and  lot. — 2.  Merchant  strangers, 
who  by  Carta  Mercatoria  were  exempt  from  prisage  paying  butlerage. — 3.  The 
barons  of  the  Cinque  Ports.  Inter  Communia  Pasch.  7  E.  III.  it  came  in  question, 
whether  a  merchant  alien,  being  made  a  freeman  of  Sandwich,  was  liable  to  butlerage 
or  no.  It  seems  by  the  latter  opinion  he  was ;  because  it  was  a  sum  due  by  contract 
of  the  merchants  aliens  in  compensation  of  the  remission  of  other  duties,  or  at  least 
that  [510]  the  mayor  and  burgesses  of  the  port  were  fineable  for  admitting  him  to 
that  liberty.  But  it  is  not  adjudged." — Here  Lord  Hale  again  states  the  exemption 
of  London  from  prisage,  as  a  privilege  confined  to  the  real  and  compleat  citizens  of 
London,  to  freemen  contributory  to  scot  and  lot  there. — Something  further  also  is 
brought  to  light  by  this  last  extract  from  Lord  Hale's  manuscript.  It  is,  that  there 
may  be  such  a  thing  as  an  abuse  of  the  power  of  making  freemen  :  that  there  may  be 
a  fraud  upon  the  crown  and  the  proprietors  of  ancient  tolls  under  royal  grants,  by 
making  freemen  merely  to  avoid  such  payment :  and  that  not  only  freemen  so  made 
are  excludable  from  the  beneficial  privileges  aimed  at,  but  perhaps  the  makers  of  them 
are  in  some  way  or  other  accountable  for  abusing  their  franchise  :  and  still  further, 
that  though  London  and  other  places  having  like  privileges  may  give  or  barter  away 
their  freedom,  so  far  as  themselves  and  their  own  interests  are  concerned  ;  yet  they 
may  not  have  the  right  of  so  acting  at  the  expence  of  the  rights  and  property  of 
others.  In  this  last  remark,  as  to  the  inefficacy  and  irregularity  of  attempting  to 
extend  the  privileges  and  exemptions  of  the  citizens  of  London  to  the  inhabitants  of 
other  places,  there  is  little  more  than  repetition  of  the  doctrine,  which  Lord  Hale  himself, 
once  more  declaring  his  opinion  against  such  an  abuse  of  franchise,  has  actually  and 
pointedly   expressed.      The  passage   meant  is  iq  page   127  of  the  printed  voliime 
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containitig  Lord  Hale's  Treatise  on  Ports  and  Customs  (o)' ;  for  these  are  his  words 
ex|)laining  the  extent  of  the  prisage  exemption  of  the  Cinque  Ports.  "  It  doth  extend 
only  to  such  as  are  truly  members  of  the  Cinque  Ports,  and  pay  scot  and  lot  there. 
And  therefore  anciently  those  of  the  Cinque  Poits  were  fined,  if  they  did  culourably 
admit  any  person  to  be  a  freeman  of  their  ports  that  was  in  truth  no  inhabitant  there, 
merely  to  gain  the  privilege,  viz.  si  advocare  voluerint  aliquem  de  liberlate  sua  esse  qui 
lion  est." 

Upon  the  whole  of  this  last  and  grand  question  in  the  present  contest  between 
London  and  King's  Lynn,  it  is  submitted  for  the  latter, — that  the  London  ])rivilege 
of  exemption  from  tolls  .iiid  duties  is  local: — that  none  but  the  real  and  full  citizen, 
namely,  the  freeman  of  London,  being  also  an  inhabitant-housholder,  or  at  least  an 
inhabitant,  is  legally  participant  of  such  exemption  : — that  though  by  being  a  freeman 
of  London  a  man  may  become  a  citizen  for  certain  intents,  and  may  as  such  be  subject 
to  corpora-[511]-tioii  offices  and  certain  other  duties  and  payments;  yet  that  no  one 
can  be  a  coiupleat  citizen,  a  citizen  for  ail  intents  a  compleat  scot  and  lot  man,  a  scot  and 
lot  man  for  parochial  and  other  purposes  as  well  as  for  corporation  offices  and  duties, 
without  being  an  inhabitant-housholder  as  well  as  a  freeman: — that  if  the  grant  of 
exemption  should  be  otherwise  construed,  instead  of  being  merely  a  grant  of  exemption 
to  the  citizens  of  London,  it  wonlil  be  also  a  grant  enabling  the  corj)uration  and 
companies  of  London  to  exempt  the  inhabitants  of  every  place  in  the  kingdom  : — that 
if  inhabitancy  was  not  one  part  of  the  qualification  of  a  citizen  on  these  exemption 
charteis,  ail  the  ancient  tolls  in  the  kingdom  wnulil  be  from  time  to  time  saleable 
and  disposeable  by  I>ondon  and  every  other  place  having  like  grants  of  exemption, 
to  the  disinherison  of  the  crown  and  all  deriving  title  to  such  property  under  royal 
grants: — that  the  cases  and  authorities  in  respect  to  exemption  from  prisage  of  wine 
are  direct  authorities,  against  including  within  other  exemptions  any  but  freemen 
being  also  inhabitant  housholders  ;  the  London  exemption  from  prisage  being  granted 
for  the  same  description  of  persons  as  the  London  exemption  from  other  tolls  and 
duties,  and  the  reasons  for  excluding  the  mere  freemen  being  the  same  in  both  cases: 
that  to  hold,  that  civis  in  the  prisage  charters  described  the  full  citizen  of  London, 
the  freemen  being  also  an  inhabitant-housholder,  but  that  the  same  word  in  the  charter 
for  the  other  exemption  described  the  half  citizen  of  Ijondon,  the  non-resident  freemen, 
would  be  a  monstrous  construction  without  the  colour  either  of  language  or  of  principle 
to  sustain  the  distinction  : — that  the  parliamentary  record  of  the  lltli  of  Henry  the 
Fourth  excludes  non-resident  freemen  of  London,  as  well  from  the  general  exemption 
as  from  the  prisage  one,  expressly  representing  the  mischief  of  any  other  construction 
as  the  same  on  both  exemptions  : — that  in  all  the  cases  since,  there  is  not  so  much  as 
a  hint  at  a  distinction  between  the  prisage  exemption  and  the  general  exemption  in 
this  respect,  there  being  on  the  contrary  a  generality  of  language  embracing  both  as 
within  the  same  principle  of  constru i-tion  : — that,  in  so  plain  a  case,  any  evidence  of 
non-payment  by  the  freemen  of  London  without  regard  to  inhabitancy  ought  now  to 
be  deemed  as  unavailing  in  the  instance  of  other  tolls  and  duties,  as  it  formerly  was 
adjudged  to  be  in  the  instance  of  Prisage  : — and  further,  that  to  permit  London, 
through  its  freedom,  to  extend  its  privileges  of  exemption  to  the  inhabitants  of  other 
places,  would  not  only  be  substituting  a  toll  to  the  invaders  of  property  for  toll  to 
the  real  pro-[512]-prietors  ;  but  would  even  be  sacrificing  the  privdeges  of  London 
itself,  that  is,  the  privileges  of  its  real  and  individual  citizens,  to  the  lucre  of  its 
corporation  and  trading  companies. 

To  conclude,  it  is  hoped  on  the  part  of  King's  I^ynn,  that  the  present  attempt  by 
London,  to  make  its  freedom  subservient  to  the  purpose  of  evading  all  the  ancient 
tolls  of  the  kingdom,  will  be  condemned  as  an  abuse  of  franchise  equally  unavailing 
and  unbecoming ;  and  that  the  corporation  of  London  will  be  effectually  reminded  in 
the  language  of  Lord  Coke  whilst  Chief  Justice  of  the  King's  Bench,  that — a  citizen 
without  residence  is  not  a  citizen  in  judgment  of  law.  T.  Erskine. 

S.  Le  Blanc. 
Fras^  Hargrave  (a)«. 

(a)'  Hargrave's  Law  Tracts. 

(a)-  These  reasons  for  the  Defendants  in  error  are  to  be  found  in  the  Appendix  to 
Hargrave's  Juridical  Arguments,  vol.  2  ;  and  were  drawn  up  by  the  learned  author  of 
that  work.     The  manuscript  volume  of  Keports  cited  ante  502,  is  in  the  possession. 
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This  case  was  argued  at  the  bar  of  the  House  by  Adair  Serjt.  and  Gibbs  for  the 
Plaintiffs  in  Eiror ;  and  Le  Biauc  Serjt.  and  Erskine  for  the  Defendants ;  and  the 
opinion  of  the  Judfies  was  thus  delivered  by, 

Eyre  Ch.  J. — This  is  a  proceeding  founded  on  the  writ  De  essendo  quietum  de 
theolonio,  a  proceeding  so  far  removed  from  common  use,  that  it  has  been  doubted 
whether  or  not  it  ever  prevailed.  It  is  not  therefore  to  be  wondered  at,  if  in  this 
attempt  to  revive  it  many  difficulties  should  occur;  that  they  should  not  be  of  easy 
solution  ;  that  they  should  divide  the  opinions  even  of  learned  men.  We  are  called 
upon  to  offer  our  opinion  under  all  these  circumstances.  It  is  our  duty  to  obey.  We 
shall  offer  it  with  the  deference  due  to  the  opinions  of  those  from  whom  we  may 
differ.  The  long  and  frequent,  and  able  discussion  which  the  subject  has  undergone, 
must  have  assisted  to  throw  light  upon  it — We  have  this  advantage,  that  we  have 
heard  all  that  can  be  offered.  We  have  endeavoured  to  profit  by  it,  and  have  ourselves 
examined  the  subject  as  fully  as  the  time  with  which  we  have  been  indulged  would 
permit. 

The  judgment  of  the  Court  of  Common  Pleas  has  been  objected  to  on  four  grounds  : 

First,  the  writ  De  essendo  quietum  de  theolonio  has  been  supposed  to  be  a 
mandatory  and  prerogative  writ  only,  the  proceedings  upon  which  must  end  with 
bringing  the  party  into  contempt. 

[513]  Secondly,  it  is  said,  that  if  judicial  proceedings  can  be  founded  upon  it,  the 
citizens  of  London,  in  their  corporate  capacity,  are  not  the  proper  parties  to  sustain 
those  proceedings.  One  of  the  reasons  is,  that  if  toll  be  taken  or  even  demanded,  it 
must  be  from  the  individual  citizen,  and  that  the  injury,  if  any,  must  be  to  him,  and 
not  to  the  corporate  body  ;  and  that  the  party  injured  is  the  only  party  competent  to 
sustain  an  action  for  the  injury.     And  this  leads  to  the 

Third  objection,  that  no  particular  damage  to  any  one  is  stated  in  the  count ;  that 
it  states  only,  that  the  corporation  have  been  disquieted  by  the  Defendants  on  the 
occasion  of  the  Defendants'  demanding  toll,  and  that  the  Defendants  had  required 
certain  individual  citizens  to  pay  toll :  that  neither  the  general  allegation  of  disquiet- 
ing, nor  the  particular  instance  alleged,  the  requiring  the  parties  to  pay  toll,  amount 
to  damage  or  to  injury,  which  can  be  the  subject  of  an  action.  And  it  is  particularly 
insisted  on,  that  nothing  short  of  an  actual  distress  for  the  tolls  can  be  the  foundation 
of  a  proceeding  of  this  nature. 

A  fourth  objection  is  stated,  on  the  ground  that  freemen  of  the  city,  not  resident, 
not  householders,  not  paying  scot  and  lot,  cannot  be  entitled  to  be  quit  of  toll. 

We  have  no  difficulty  in  pronouncing  against  the  first  objection,  on  the  authority 
of  the  Eegister,  which  is  conclusive.  The  attempt  to  explain  the  attachment 
mentioned  in  the  Register,  and  to  shew,  that  it  is  merely  an  attachment  for  the 
contempt  of  the  King's  writ,  fails  altogether.  It  is  sued  out  by  the  party  complain- 
ing. It  has  not  effect  until  the  party  has  given  security  to  the  sheriff  that  he  will 
prosecute  his  complaint.  The  words  are,  "Si  A.  B.  fecerit  te  securum  de  clamore 
prosequendo  " — It  does  not  take  the  body — "  tunc  ponas  per  vadium  et  salvos  plegios  " 
being  an  authority  only  to  distrain  the  party  by  his  goods  and  chattels  to  compel  his 
appearance,  as  Sir  Henry  Finch  (see  Book  iv.  chap.  2,  4)  treating  of  actions  which 
concern  the  realty,  has  very  clearly  shewn.  It  follows  the  pluries  ;  which  Fitzherbert, 
speaking  of  the  writ  De  essendo  quietum  de  theolonio  (N.  B.  227,  A.)  says,  is  return- 
able in  the  King's  Bench  or  Common  Pleas  at  the  will  of  him  who  would  have  it; 
and  this  attachment  is  also  returnable  in  the  court  of  common  law,  where,  upon  the 
appearance  of  the  Defendant,  the  Plaintiff  proceeds  to  count  against  him. 

In  a  word,  this  attachment  is  that  which  is  the  common  process  on  those  writs  of 
right  which  are  the  commencement  of  real  actions,  [514]  not  being  pleas  of  land.  The 
Monstraverunt  is  one  of  those  real  actions.  In  the  Register  it  is  called  "  Loquela, 
quse  est  coram  vobis  per  breve  nostrum  de  recto."  And  this  form  of  attachment  is 
the  process  on  that  writ. 

We  find  nothing  in  our  books  which  in  any  degree  countenances  this  objection, 
except  a  passage  in  the  second  and  subsequent  editions  of  Sir  H.  Finch's  Discourse  on 
Law,  in  four  books  :  the  passage  I  allude  to  is  in  the  chapter  added  to  the  work,  which 

and  the  propsrty  of  Mr.  Hargrave ;  and  the  mmuscript  of  Lord  Hale,  intitled 
"Preparatory  Notes  touching  the  R'ghts  of  the  Crown,"  cited  ante,  509,  is  also  at 
present  in  the  possession  of  the  same  gentleman, 
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most  certainly  is  not  to  be  found  in  that  place  in  the  original  edition  in  French, 
published  in  1613,  with  a  dedication  by  the  author  himself  to  King  James;  and  it 
has  escaped  my  search,  if  it  is  to  be  found  any  where  in  that  work.  Probably  it  might 
have  been  found  after  the  death  of  Sir  H.  FiTicli,  among  the  collections  of  that  work  : 
and  it  may  have  happened,  that  the  officious  zeal  of  an  eilitor  has  added  to  the  work 
that  which  the  better  judgment  of  the  learned  author  led  him  to  reject. 

If  Sir  H.  Finch's  memory  is  to  be  charged  with  a  publication,  which  I  take  to  be 
spurious,  I  ask,  where  did  a  text  writer  in  the  beginning  of  the  17th  centuiy  find  this 
doctrine  laid  down?  from  what  sources  did  he  collect  if!  and  on  what  authority  does 
he  assume  as  clear  law,  a  proposition  flatly  contradicted  by  the  Kegister,  which  has 
always  been  considered  as  the  highest  authority  to  which  we  can  a])peal  in  ([uestions 
of  this  nature,  and  by  Fitzherbert's  Natura  Breviura,  a  book  of  little  less  authority? 
This  chapter  in  Fitich  is  as  incorrect  and  unfounded  in  other  paiticulars  as  in  this 
of  the  writ  I)e  essendo  quietum  de  theoloin'o  :  for  instance,  it  includes  among  these 
unproductive  writs  the  writ  De  corrodio  habendo  ;  which  Fitzherbert  states  expressly 
(N.  B.  231,  A.)  to  be  a  writ,  in  which  there  shall  be  an  alias,  pluries,  and  attachment, 
if  need  be.     On  this  first  point  we  have  never  entertained  any  doubt. 

The  second  objection  is,  that  the  corporation  of  London  are  not  proper  parties  to 
sustain  a  suit  grounded  on  the  writ  De  essendo  quietum  de  theolonio. 

One  of  the  reasons  urged  in  support  of  this  objection,  viz.  that  the  corporation 
can  have  sustained  no  damage,  I  shall  have  occasion  to  consider,  when  I  come  to  the 
examination  of  the  third  objection  :  at  present  I  have  to  observe,  that  the  right 
insisted  upon  is  a  right  by  prescription  ;  that  it  is  the  body  corpoiate  who  prescribe  ; 
that  there  seems  to  be  nothing  incongruous,  and  on  the  contrary  there  is  an  appear- 
ance of  propriety,  in  making  them  demandants  or  plaintiffs  in  a  writ  of  right,  in  whom 
the  right  is  vested,  even  admitting  the  right  to  be  of  such  a  nature,  as  to  be  [515]  only 
or  principally  enjoyed,  and  fruits  of  it  taken,  by  the  individuals,  who  compose  the 
body  corporate  :  added  to  which  Fitzherbert  says  expressly,  that  if  any  are  disturbed, 
the  corporation  may  sue.  The  passage  is  in  fol.  227,  E.  And  if  any  city  or  borough 
ought  to  be  quit  of  toll  for  the  merchandizes  which  they  buy  in  another  town  or  place, 
if  any  of  them  bo  compelled  to  pay  toll,  all  the  corporation  may  bring  the  writ  by  the 
name  of  their  corporation,  and  may  have  an  Alias  and  attachment  thereupon,  if  need 
be,  with  these  words  at  the  end  of  the  writ :  "  Et  districtionem  si  quara  eis  ea  occasione 
feceri,  &c." 

A  passage  from  the  Register,  under  title  Monstraverunt,  was  thought  to  counten- 
ance this  objection.  It  is  the  rule  (for  the  author  of  the  Kegister  is  a  text  writer,  as 
well  as  a  compiler  of  writs,)  that  when  the  attachment  was  to  be  sued,  the  names  of 
the  tenants  were  to  be  inserted.  But  this  is  explained  by  the  obvious  necessity  of 
the  case.  In  the  suggestion  of  the  writ  Homines  only  are  named  :  they  are  not  a 
corporation,  therefore  the  individuals  must  sue.  In  the  present  case  there  is  a 
corporation,  and  therefore  the  individuals  need  not  sue. 

If  indeed  it  be  true,  that  there  must  have  been  an  actual  distress,  or  other  positive 
damage  to  the  party  suing,  to  give  ground  for  the  suit  (which  the  third  objection  goes 
to),  this  will  not  only  fortify  the  second  objection,  but  it  will  render  it  unnecessary 
to  discuss  it  more  particularly,  or  to  decide  upon  it ;  for  whether  the  corporation  can 
or  cannot  be  said  to  have  sustained  damage  by  being  disquieted  by  a  demand  of  toll 
made  on  some  individuals,  if  damage  be  the  ground-work  of  the  action,  the  damages 
having  been  remitted  in  this  case,  the  groundwork  of  this  action  is  gone. 

But  is  it  a  principle  founded  in  the  law  of  England,  or  in  general  policy  (if  by 
that  is  meant  the  policy  upon  which  our  judicature  stood  in  old  times)  that  there 
can  be  no  action  maintained  without  damage,  in  the  sense  in  which  we  understand 
damage  in  personal  actions  ?  I  consider  it  as  a  subordinate  question  whether  that 
particular  damage  which  arises  from  actu.-U  distress,  is  essential  to  the  support  of 
this  particular  action  by  writ  of  De  essendo  quietum  de  theolonio. 

We  must  not  enter  upon  the  examination  of  this  question  with  the  prejudices  which 
the  established  course  of  proceeding  in  the  common  personal  actions  may  have  created. 
We  must  look  back  into  the  history  of  our  judicial  policy  at  an  early  period.  We 
shall  [516]  have  to  consider  the  nature  and  the  end  of  the  actions  founded  in  right 
as  contradistinguished  from  possession.  We  shall  have  to  consider  the  forms  of  the 
ancient  proceedings  simply,  and  with  reference  to  their  object  and  effect ;  and  by  means 
of  that  reference  to  distinguish  between  that  which  is  form  only  and  that  which  is 
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substance  :  because  however  sacred  our  old  forms  may  once  have  been,  Your  Lordships 
are  now  bound  by  positive  law  to  decide  in  this  stage  of  this  cause,  upon  the  very  right 
of  the  case,  to  be  collected  from  the  whole  of  this  record  (if  that  right  can  be  collected) 
stripped  of  all  the  forms  with  which  it  is  clothed. 

The  first  observation  which  the  ancient  history  of  our  law  suggests,  as  applicable 
on  this  occasion  is,  that  at  the  common  law,  in  actions  founded  on  the  right,  no 
damages  were  recoverable.  Damages  were  first  given  by  Stat.  20  Hen.  3,  in  Dower 
and  Quarentine  ;  other  statutes  have,  since  that  time,  given  damages  in  other  eases ; 
but  many  remain  at  this  day  in  which  no  damages  are  recoverable. 

If  damages  were  not  originally  recoverable  ;  if  the  right,  and  the  right  only  was 
to  be  recovered  by  the  judgment  of  the  Court ;  the  inference  seems  unavoidable, 
that  damages  actually  sustained  could  not  be  of  the  essence  of  the  action,  and  that 
the  right  alone  was  essential. 

The  question  here  very  naturally  occurs,  "  What  business  has  a  man  in  a  court  of 
justice,  who  has  sustained  no  damage,  let  his  right  be  what  it  may  V  And  a  second 
question  also  occurs,  "Shall  any  man  be  at  liberty  to  drag  another  into  a  court  of 
justice,  who  has  done  him  no  injury  V 

To  the  first  question  it  may  be  answered,  that  (without  controverting  the  truth 
of  the  proposition,  considered  as  a  general  proposition  ami  understood  in  a  popular 
sense,  "  that  no  man  shall  prefer  a  complaint  to  a  couit  of  justice  who  has  sustained 
no  damage,")  a  man  may  sustain  damage  not  pecuniary,  nor  to  be  recompenced  by 
money. 

An  extreme  jealousy  prevailed  formerly,  respecting  all  matters  of  rights  :  many 
acts  entirely  unproductive  of  actual  damage,  pecuniary  in  its  nature  or  capable  of 
being  recompenced  by  money,  were  deemed  infringements  of  right,  damage  to  the 
right  sufficient  to  warrant  the  owner  in  asserting  the  right  against  the  party  infringing 
it,  in  an  action. 

Our  ancestors  thought  that  the  breath  of  calumny  tainted  men's  rights  ;  and  indeed 
this  is  to  a  certain  extent  the  language  of  our  [517]  times.  The  recovery  of  the  right 
by  the  judgment  of  the  Court  was  deemed  a  proper  satisfaction  for  the  damage 
sustained. 

To  the  second  of  these  questions  I  answer,  that  great  care  was  taken  that  no  man 
should  come  into  a  court  of  justice  without  having  the  right  in  him  :  but  the  protec- 
tion against  vexation  from  unfounded  claims  was,  in  the  spirit  of  the  times,  by  the 
amercement  pro  falso  clamore.  In  a  higher  state  of  civilization,  and  when  men's 
rights  are  better  understood,  and  better  protected,  we  make  satisfaction  to  the  party 
dragged  into  court  and  called  upon  to  resist  an  unjust  demand,  by  giving  him  costs. 

It  seems  to  have  been  the  policy  of  former  times  to  open  the  freest  access  to 
courts  of  justice,  and  to  offer  to  all  men  who  had  right,  the  sanction  of  the  judg- 
ments of  the  courts,  for  the  establishment,  security,  and  preservation  of  it. 

If  the  party  against  whom  a  writ  issued  did  not  mean  to  contest  the  right,  he 
disclaimed  ;  and  if  he  did  not  come  at  the  very  first  day  he  was  liable  to  an  amerce- 
ment, though  he  disclaimed.  Upon  the  disclaimer  he  was  not  simply  dismissed,  but 
the  demandant  had  judgment  to  recover  the  right.  At  this  day  in  Quare  impedit 
the  bishop  disclaims,  that  is,  claims  nothing  but  as  ordinary.  The  judgment  as  to 
the  tight  passes  against  him  upon  his  disclaimer,  and  there  is  no  inquiry  whether  or 
not  he  did  actually  interrupt  the  patron. 

Upon  examination  of  the  different  writs  of  right,  it  will  be  found,  that  almost 
universally,  if  the  right  was  of  a  nature  to  admit  of  a  direct  interruption  by  the  act 
of  the  party,  the  writ  is  formed  upon  such  a  supposed  interruption.  A  distress  taken 
in  contravention  of  the  right  is  one  of  the  instances  ;  but  it  is  to  be  observed,  that 
these  writs  are  formularies  framed  for  the  purpose  of  bringing  the  right  into  discus- 
sion, like  those  of  the  praetor;  and  though  in  ptasscriptis  verbis,  from  which  the 
suitor  could  not  depart  without  hazard  of  losing  his  writ,  there  is  the  most  direct 
authority,  that  in  many  cases  it  was  not  necessary  that  the  act  of  interruption  supposed 
by  the  writ  should  have  actually  taken  place. 

Such  was  the  form  in  every  one  of  the  six  Brevia  anticipantia,  as  Sir  Edward  Coke 
quaintly  calls  them.  This  appears  by  the  precedents  in  Rastall,  under  each  of  those 
heads,  and  by  the  text  of  Fitzherbert.  The  matter  so  stated  must  have  been  mere 
supposal,  and  a  mere  formulary,  sued  to  introduce  the  matter  of  right  in  those  cases. 
If  the  writs  of  Monstraverqut,  Mesne,  and  Ne  injustfe  vexes  might  be  used  before  the 
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distress  taken,  the  Warrantia  chartae  [518]  before  the  having  been  impleaded,  the 
Audita  querela  before  execution  taken  out,  and  the  Curia  cbiudetida  before  any 
damage  actually  sustained  for  want  of  inclosing ;  of  necessity  the  matter  of  form 
alledged  could  not  be  true.  And  the  observation  admits  not  of  the  answer  given  to 
it,  that  though  the  mandatory  writ  might  issue,  the  remedial  writ  could  not;  for  in 
some  of  the  cases  there  is  no  such  previous  mandatory  writ,  the  Audita  querela  for 
instance,  and  the  Curia  claudenda. 

In  the  coui-se  of  these  proceedings  it  has  been  said,  (though  I  think  it  was  not 
much  pressed  in  the  argument  at  Your  Lordships'  bar,)  that  this  writ  De  essendo 
quieluin  de  theolonio  was  included  in  Sir  Edward  Coke's  enumeration  under  the 
head  Monstraverunt.  I  conceive  that  the  foundation  of  the  argument  lies  deeper ; 
that  in  a  writ  the  suggestion  of  interruption  or  damage  is  mere  form  ;  and  that, 
whether  the  writ  I)e  essendo  quiotum  do  thcjlonio  is  a  writ  of  Monstraverunt  or  is 
not,  ought  to  weigh  nothing  in  the  argument. 

But  if  it  should  be  thought  necessary  to  examine  this  argument,  thus  far  at  least 
is  clear — This  writ  is  intimately  connected  with  the  writ  of  Monstraverunt ;  it  is  con- 
fessedly of  the  same  nature,  if  not  the  writ  of  Monstraverunt.  Probably  it  was 
formed  upon  the  writ  of  Monstraverunt  under  the  Statute  of  Westra.  2,  which  directs, 
that  where  a  writ  is  found  in  one  case,  and  none  in  another  requiring  like  remedy, 
the  clerks  in  the  Chancery  may  agree  on  a  writ,  or  adjourn  the  Plaintitl'  to  the  next 
parliament,  when  the  writ  would  be  formed  under  the  authority  of  the  King  and  his 
council. 

I  will  hazard  a  conjecture  as  to  the  progress  of  this  writ  De  essendo  quietum  de 
theolonio  to  the  maturity  in  which  it  is  found  in  the  Register.  Tolls  are,  generally 
speaking,  derived  from  the  crown  ;  many  of  them  were  part  of  the  revenues  of  the 
crown,  collected  by  the  bailifTs  and  officers  of  the  crown.  When  the  crown  had 
granted  to  any  description  of  persons  to  be  quit  of  toll,  or  they  could  by  law  claim  to 
be  so  quit,  as  was  the  case  of  tenants  in  aticient  demesne  ;  if  the  officers  of  the  crown 
distrained  them  for  toll,  it  was  an  obvious  remedy  to  apply  for  the  mandatory  writ 
from  the  crown  to  its  own  officers,  and  this  would  most  fre(iuently  be  effectual.  But 
when  lolls  were  granted  out,  and  became  the  private  right  of  other  subjects,  the  writ 
would  not  be  obeyed  ;  the  grantees  could  not  in  justice  be  concluded  by  it ;  there 
must  be  an  appeal  to  the  law.  Then,  as  it  seems  to  me,  was  the  course  [519]  of 
proceeding  upon  the  writ  De  essendo  quietum  de  theolonio  devised  upon  the  plan  of 
a  writ  of  Monstraverunt,  as  in  consimili  casu.  It  is  highly  probable  that  the  King's 
name  might  have  been  originally  joined  with  the  Plaintill's  in  the  suit,  as  was  formerly 
the  case  in  prohibition  :  but  what  a  mere  form  that  was,  may  be  collected  from  the 
proceeding  in  prohibition  going  on  very  well  at  this  day  without  it. 

If  I  could  go  farther  than  conjecture  as  to  this,  I  should  say,  that  this  writ  was  a 
writ  of  Monstraverunt  to  the  purpose  for  which  Sir  Edward  Coke  has  mentioned  that 
wiit.  Whether  it  ought  to  be  so  considered  or  not,  and  admitting,  for  the  sake  of 
the  argument,  that  the  form  of  this  writ  requires  that  it  should  be  stated  that  the 
party  had  been  distrained  upon  ;  still  it  may  be  maintained,  that  this  is  but  form, 
and  that  the  truth  of  the  fact  is  not  necessary  to  the  support  of  the  ground  of  the 
action,  or  to  warrant  the  judgment. 

A  case  in  the  Year-Books  40  El.  3,  fo.  4.5  b.  will  raaintiin  and  illustrate  this 
proposition.  "Cindish  Serjt,  demands  judgment  in  Monstraverunt  of  the  writ, 
because  they  have  not  declared  how  they  were  grieved,  whether  by  distress,  or 
otherwise,  nor  on  what  day. — Belknap  Serjt.  We  have  slid,  we  brought  a  prohibi- 
tion to  you,  after  which  you  distrained  us  for  other  services  and  distrained  the  tenants. 
— Kirton  J.  You  should  have  said  how  many  beasts,  for  you  are  to  recover  damages  ; 
you  should  therefore  declare  how  you  are  damnified. — Thorpe  Ch.  J.  By  their  suit 
they  are  to  discharge  the  tenancy,  as  in  a  Ne  injustt'  vexes  at  common  law;  and 
for  demanding  without  more  they  shall  have  their  action  ;  and  if  they  are  not  damaged 
it  will  excuse  you  from  damages.  A  man  shall  have  a  writ  of  Mesne,  though  he  be 
not  distrained,  and  shall  recover  the  acquittal  pro  loco  et  tempore  ;  but  he  shall  be 
discharged  of  the  damages  ;  and  so  shall  the  land  here  be  discharged,  and  you  excused 
from  damages." 

I  need  not  observe  to  Your  Lordship?,  that  if  doubts  have  at  any  time  been  enter- 
tained, whether  Sir  Edward  Cake's  doctrine  in  Cj.  Litt.  fo.  100  was  founded,  here  is 
a  judicial  authority  which  goes  a  great  way  to  support  it.     Indeed  it  was  not  likely 
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that  he  should  have  broadly  stated  such  an  enumeration  of  the  Brevia  anticipantia 
without  sufficietit  ground. 

There  was  another  case  cited  at  the  bar  from  the  Year-Books,  which  went  still 
further  to  support  Sir  Edward  Coke.  I  may  add,  [520]  that  Fitzherbert  and  Sir  H. 
Finch  both  adopt  this  doctrine,  as  to  some  of  these  writs  :  and  if  the  reason  for 
allowing  the  writ  of  Warrantia  charts  to  be  sued  out,  before  the  party  is  impleaded, 
will  support  the  doctrine  as  to  that  one  case,  I  need  not  observe  to  Your  Lordships 
how  that  will  break  in  upon  the  whole  train  of  reasoning  for  the  Defendant  in  error. 
Why  is  a  man,  who  has  subjected  himself  to  a  warranty,  to  be  dragged  into  a  court 
of  justice  unnecessarily,  before  he  has  been  called  upon  to  perform  his  engagement ; 
before  the  PiaintifT  has  sustained  any  loss?  Is  it  just  that  he  should  be  harassed  by 
a  suit  which  was  not  rendered  necessary,  for  the  mere  accommodation  of  the  Plaintiff, 
and  to  better  his  .security  ?  The  ground  which  is  peculiar  to  this  writ  will  not  bear  it 
out.     The  foundation  must  be  made  broader  or  the  edifice  will  fall. 

If  distress,  supposing  it  to  have  been  alleged  in  the  count,  would  in  a  case  of  this 
nature  be  deemed  matter  of  form  only,  Your  Lordships  will  hardly  think  it  necessary 
to  enter  into  a  ciitical  examination  of  the  force  of  the  words  "  require  to  yield  toll," 
and  the  difference  between  requisition  and  distress  in  this  ease,  in  which  the  parties 
have  appeared,  and  waving  all  question  as  to  the  formal  part  of  the  case,  have  joined 
issue  upon  the  right,  and  there  have  been  a  verdict  and  judgment  upon  it. 

But  let  this  examination  be  entered  into.  Distress,  considered  as  the  subject  of  a 
mere  personal  action  for  damages,  is  indeed  a  very  different  thing  from  claim  and 
demand  ;  but,  considered  only  as  it  affects  the  mere  right,  it  differs  only  in  degree. 
Both  impeach  the  right.  And  why  should  not  a  man  who  makes  a  claim  against  my 
right,  be  put  either  to  support  that  claim,  if  he  cati,  or  to  renounce  it  by  disclaimer? 
Let  it  be  remembered,  that  claim  was  considered  by  the  common  law  of  this  country 
as  a  very  solemn  assertion  of  right,  and  was  therefore  as  often  as  it  interfered  with 
the  right  of  another,  considered  as  a  very  serious  attack  upon  that  right.  As  a  proof 
of  the  first  branch  of  this  proposition,  I  would  remind  lawyers,  that  claim  prevented 
a  descent  from  tolling  an  entry  ;  and  they  will  also  recollect  the  effect  of  non-claim  in 
fines,  and  many  other  less  solemn  cases.  For  the  latter  branch  they  will  find  a  writ 
of  right  grounded  altogether  upon  the  adversary's  having  made  a  claim.  I  allude  to 
the  writ  of  Quo  jure. 

I  will  give  Your  Lordships  the  trouble  of  listening  to  Fitzherbert's  account  of  the 
writ  of  (a)'  Quo  jure,  because  I  think  it  very  apposite  [521]  to  another  part  of  the 
argument.  "The  writ  of  Quo  jure — Where  a  man  hath  land  in  fee,  and  another 
claimeth  common  on  that  land,  he  who  owneth  that  land  shall  have  this  writ  against 
that  commoner  who  claimeth  the  common,  and  the  writ  is  such.  Rex  vie.  &c.  Si  A. 
fecerit  te  securum,  &c.  tunc  summoneas,  &o.  B.  quod  sit,  &c.  ostensurus  quo  jure 
exigit  communiam  pasturaj  in  terra  ipsius  A.  sicut  idem  A.  nullam  habet  communiam 
in  terra  ipsius  B.  nee  idem  B.  servitium  facit  quare  communiam  in  terra  ipsius  A. 
habere  debet,  ut  dicit ;  et  habeas  inde,  &c." — "  And  this  writ  is  a  writ  of  right  in  its 
nature  ;  for  when  the  Plaintift'  hath  declared  in  this  writ,  the  tenant  shall  make  defence 
and  set  out  his  title  to  the  common,  and  allege  seisin  thereof,  and  the  esplees,  et  quod 
tale  sit  jus  suura,  ofi'ert,  &c.  as  the  demandant  shall  do  in  a  writ  of  right :  and  then 
the  Plaintifl' in  the  Quo  jure  shall  make  defence  and  deny  the  seisin  alleged  by  the 
Defendant,  and  join  the  mise  upon  the  mere  right,  or  by  battail." 

Your  Lordships  perceive,  that  the  only  matter  of  complaint  suggested  in  the  writ 
was,  that  the  party  claimed  a  right  of  common.  But  Fitzherbert's  account  of  what 
was  to  be  done  upon  this  writ  goes  to  the  very  foundation  of  this  third  objection. 
It  plainly  evinces,  that  the  suggestion  of  the  writ  was  mere  form  on  which  nothing 
turned.  The  tenant  was  to  set  out  his  title  ;  the  plaintiff  was  to  deny  a  seisin  and 
join  the  mise  upon  the  mere  right.  To  claim  liberties  and  franchises  without  right 
was  usurpation  upon  the  crown.  The  writ  of  Quo  warranto  proceeds  upon  claim. 
Claim  was  always  one  of  the  legal  modes  in  which  rights  were  asserted  in  courts  of 
justice.  Franchises  were  formerly  claimed  in  the  Iter,  they  are  now  claimed  in  the 
Exchequer.  The  writ  De  liberlatibus  allocandis  issued  upon  claim  made  to  the 
justices.  Fitz.  229  B.  Your  Lordships  will  recollect,  that  the  most  solemn  assertion 
of  right,  which  the  history  of  this  country  can  furnish,  was  by  claim  (ay. 

{ay  F.  N.  B.  128,  F.  G.  I. 

(a)2  His  Lordship  probably  alluded  to  the  words  iu  the  declaratiou  of  right  recited 
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The  precctlents  of  writs  in  the  Register  are  frequently  "quare  distriiixit : "  but 
there  are  several  forms  of  writs  in  the  Register  under  the  title  Moiistraverunt,  and 
other  titles,  where  the  suggestion  is  "quod  exigit."  In  Monstraverunt  the  party 
is  com-[522]-man(le(l  quod  non  exigat;  he  is  required  to  shew  quare  exigit.  There 
are  also  under  title  De  essendo  quietum  de  theolonio  some  writs  in  which  there  is  no 
suggestion  of  a  distress.  I  ought  not  to  omit  mentioning,  that  there  are  to  be  found 
in  Itastal  precedents  of  issues  joined  upon  the  fact  of  inteiruptiou  suggested  in  these 
writs,  I  believe,  the  fact  of  the  taking  a  distress.  But,  in  those  instances,  there  being 
no  denial  of  the  right,  the  party  had  judgment  to  recover  the  right.  Probably  it  will 
be  found  that  those  issues  were  offered  in  cases  whereby  statute  damages  might  be 
recovered  as  well  as  the  right,  and  that  they  were  offered  to  protect  the  party  from 
the  damages.  However  undei  stood,  they  make  a  clear  distinction  between  the  right 
and  the  accidental  pecuniary  damages  sustained  in  respect  of  it. 

And  therefore,  neither  upon  the  reason  or  policy  of  the  law,  the  nature  of  the 
remedy,  authority  in  law,  or  upon  precedent,  can  it  be  maintained,  that  the  action 
does  not  lie,  or  that  the  count  is  bad,  because  no  actual  distress  has  been  taken  or 
even  stated  to  have  been  taken. 

The  fourth  objection  remains  to  be  considered. 

The  ground-work  of  this  objection  is,  that  the  prescription  to  be  quit  of  toll  does 
not  extend  to  mere  freemen,  non-residents,  not  householdeis,  and  not  paying  scot  and 
lot  (a).  If  this  were  so,  how  is  the  objection  upon  this  record  to  be  shaped?  Is  it  an 
objection  in  law  to  the  prescription  as  laid  1  or  is  it  the  objection  that  the  individual 
citizens  of  whom  toll  has  been  demanded,  are  not  brought  within  the  prescription  as 
laid?     There  is  no  opening  for  the  objection  in  either  way  upon  this  record. 

The  strongest  way  of  putting  it  (if  the  act  of  parliament  for  confirming  the 
customs,  &c.  of  the  city  does  not  stand  in  the  way)  is,  as  an  objection  to  the  prescrip- 
tion as  laid,  because  the  verdict  would  be  no  protection  against  an  objection  so  stated  ; 
and  the  particular  ground  of  objection  would  be,  that  a  prescription  for  all  citizens 
without  restriction  or  qualification  is  unreasonable  and  void.  Rut  if  Sir  Edward 
Coke's  opinion,  as  stated  by  Bulstrode,  is  well  founded,  that  a  citizen  without 
residence  is  not  in  judgment  of  law  civis,  then  the  cives  in  the  presciiption  must  mean 
citizens  resident ;  and  the  averment  that  the  several  persons  of  whom  toll  [523]  was 
demanded  were  cives,  is  tantamount  to  an  averment  that  they  were  citizens  resident, 
which  removes  all  objection. 

If  civis  is  in  judgment  of  law  a  mere  general  term,  we  have  not  heard  upon  what 
grounds  of  law  it  is  to  be  argued  without  the  assistance  of  facts  which  are  not  upon 
this  record,  that  the  prescription  cannot  extend  to  citizens  in  the  largest  sense  of  the 
word  which  the  law  will  adopt.  It  must  be  first  accurately  defined  what  is  a  citizen ; 
and  then  it  would  be  to  be  considered,  whether  all  persons  of  that  description  were 
in  judgment  of  law  capable  of  taking  the  benefit  of  the  prescription  ;  and  that  must  be 
resolved  in  the  negative,  before  the  objection  to  the  prescription  as  laid,  could  arise ; 
all  which  may  perhaps  be  matter  for  very  serious  discussion  hereafter.  At  present 
I  shall  content  myself  with  observing,  that  the  authorities  in  the  case  of  prisage  seem 
to  have  no  necessary  application  to  the  right  to  be  quit  of  tolls,  except  as  far  as  they 
go  to  maintain  Sir  Edward  Coke's  position,  that  a  citizen  without  residence  is  not  in 
judgment  of  law  a  citizen  ;  which,  for  the  reason  I  have  given,  will  not  assist  the 
objection  to  the  prescription  as  laid. 

As  to  the  practice  of  selling  the  freedom,  and  consequently  selling  the  franchise, 
and  defrauding  the  crown  and  its  grantees  of  their  rights,  it  is  an  answer  to  say,  that 
upon  this  record,  out  of  which  we  must  not  travel,  it  does  not  appear,  nor  can  we 
take  notice,  that  the  freedom  can  be  sold,  or  that  it  has  been  sold  to  the  perso!i8 
described  as  citizens  upon  this  record.  The  facts  therefore,  out  of  which  the  objection 
in  law  is  to  arise,  are  not  before  Your  Lordships. 

In  this  and  in  other  respects,  it  seems  to  be  a  mixed  consideration  of  fact  and  of 

in  1  Will.  &  Mary,  Sess.  2,  c.  2,  viz.  "and  they  do  claim,  demand,  and  insist  upon  all 
and  singular  the  premises  as  their  undoubted  rights  and  liberties." 

(a)  In  a  subsequent  case  of  Tlie  Corporation  of  Lowlon  v.  The  Corporation  of  Liverpool, 
which  was  tried  at  bar  in  the  Court  of  Exchequer  in  Easter  Term  1799,  the  jury, 
under  the  direction  of  the  Cjurt,  fuu:id  that  a  freem»n  of  Lindou  is  not  exempt  from 
toll,  unless  he  be  resident,  inhabitant,  and  iu  scot  and  lot, 
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law,  and  for  inquiry  by  the  jury  what  sort  of  citizens  were  to  have  the  benefit  of  this 
prescription  ;  as  it  certainly  would  be,  whether  the  individuals  had  the  qualification 
which  the  prescription  required.  Issues  having  beau  joined  upon  both  points,  and 
the  jury  having  decided  upon  them,  and  the  facts  upon  which  they  have  decided  not 
being  before  Your  Lordships,  we  cannot  advise  Your  Lordships  to  enter  further  into 
this  fourth  objection. 

This  attempt  to  revive  a  course  of  proceeding,  which,  if  not  obsolete,  has  certainly 
for  a  long  time  gone  into  disuse,  has  been  the  subject  of  some  animadversion.  This 
however  may  be  said  for  it ;  that  it  has  conducted  the  parties  by  a  very  short  road 
indeed,  if  we  compare  this  record  with  our  modern  pleadings,  to  issues  upon  what  the 
parties  understood  at  the  time  to  be  the  very  [524]  right  in  dispute  with  them,  free 
from  all  the  embarrassments  which  forms  and  words  are  too  apt  to  create.  And  I 
must  say,  that  if  these  writs  of  right  could  be  prosecuted  without  the  delays  in  process, 
essoigns,  &c.  with  which  they  are  burthened,  it  would  be  much  for  the  benefit  of  the 
suitors  that  more  of  them  should  be  introduced  into  practice. 

Upon  the  whole  of  the  case  I  conclude,  and  am  now  to  offer  to  Your  Lordships 
the  unanimous  opinion  of  the  Judges,  that  the  matter  in  this  record  was  sufficient  to 
entitle  the  original  Plaintiff  in  the  action  to  recover. 

After  hearing  the  opinion  of  the  Judges,  the  House,  on  the  motion  of  the  Lord 
Chancellor,  resolved,  that  the  judgment  of  the  Court  of  King's  Bench  should  be 
reversed,  and  the  judgment  of  the  Court  of  Common  Pleas  affirmed. 

Clifton  v.  Gerrard.    May  9th,  1796. 

Under  a  covenant  by  a  lessee  of  a  coal-mine  to  pay  a  moiety  of  all  such  sums  of 
money  as  the  coals  there  raised  shall  sell  for  at  the  pit's  mouth,  the  lessee  was  held 
liable  to  pay  a  moiety  of  the  money  which  the  coals,  the'  sold  elsewhere,  would 
have  produced  at  the  pit's  mouth. 

This  was  a  demurrer  to  a  declaration  in  covenant,  and  the  question  was.  Whether 
under  a  demise  of  a  coalmine  at  a  certain  yearly  rent  "and  also  one-half  part  or 
share  of  all  such  sums  of  money  as  all  or  any  part  of  the  caonel  to  be  gotten  by  virtue 
of  the  said  indenture  shall  sell  for  at  the  pit's  mouth  over  and  above  4d.  the  basket" 
the  Plaintiff  (a)  was  entitled  to  claim  one-half  of  such  sums  of  money  as  had  been 
produced  by  the  sale  of  the  cannel  at  other  places  than  at  the  pit-mouth,  it  being 
averred  that  the  cannel,  if  sold  at  the  pit-mouth,  would  have  produced  above  4d.  per 
basket;  (See  the  record  at  length  upon  Error,  7  Term  Rep.  676). 

The  opinion  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.  We  all  agree  that  it  may  be  collected  from  the  whole  of  the  deed 
taken  together,  upon  which  this  action  is  brought,  that  it  was  intended  that  a  propor- 
tion of  the  profit  upon  all  coals,  not  being  refuse  coals,  which  should  be  raised  from 
the  collieries  demised,  should  go  to  the  lessor,  the  owner  of  these  collieries.  The 
question  between  us  has  been,  whether  the  parties  have  used  the  proper  and  effective 
means  to  carry  this  intention  into  execution  ?  The  stipulation  is,  that  the  lessor  shall 
receive  a  certain  proportion  of  the  price  which  the  coals  raised  shall  sell  for  at  the 
pit's  mouth.  Probably  all  the  coals  raised  were,  at  the  time  when  [525]  this  lease 
was  made,  sold  by  those  who  raised  them  at  the  pit's  mouth,  and  as  long  as  they 
continued  to  be  so  sold,  the  provision  for  securing  to  the  lessor  his  proportion  of  the 
profits  would  be  sufficient.  In  point  of  fact,  large  quantities  of  the  coals  raised  have 
for  some  years  last  past  not  been  sold  at  the  pit's  mouth,  but  have  been  sold  at  other 
places  by  those  who  raised  them.  My  Brothers  are  of  opinion,  that  the  change  of 
circumstances  should  not  be  allowed  to  defeat  the  intent  of  the  deed,  and  that  to 
effectuate  that  intent  the  words  "shall  be  sold  at  the  pit's  mouth  "  may  be  construed 
to  mean  "shall  be  worth  to  be  sold  at  the  pit's  mouth,"  and  I  agree  with  them  in 
thinking,  that  if  the  words  were  capable  of  that  construction,  there  might  be  an  aver- 
ment what  the  coals  were  worth  to  be  sold  at  the  pit's  mouth,  and  that  the  proportion 
of  the  profit  to  be  rendered  to  the  lessor  might  in  that  manner  be  ascertained,  and 
that  this  would  support  the  present  action.     The  point  upon  which  I  differ  from  my 

(a)  There  were  originally  two  Plaintiffs,  but  the  death  of  one  was  suggested  on 
record  before  judgment. 
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Brothers  is  this:  I  am  apprehensive  that  the  words  "shall  sell  for  ;it  the  pit's  mouth" 
will  uot  bear  out  the  construction  which  is  put  upon  them.  I  am  quite  satisfied  that 
the  p:irties  di  I  not  mean  to  use  them  in  such  a  sense,  but  on  the  contrary,  they  used 
them  in  their  plain  and  obvious  sense,  in  which  the  terms  of  the  covenunt  are  adapted 
to  that  mode  of  selling  the  coals  raised  which  prevailed  when  the  lease  was  niatle. 
I  believe  the  substantial  justice  of  the  case  will  be  reached  by  the  opinion  which  my 
Brothers  have  formed  upon  this  deed,  and  I  can  oidy  add,  that  I  am  sorry  I  cannot 
satisfy  myself  to  subscribe  to  it. 

Per  Curiam.     Judgment  for  the  Plaintiff  (a)'. 

Curry  v.  Walter.     1796. 

[S.  C.  1  Esp.  457.  Questioned,  R.  v.  Creevey,  1813,  1  M.  &  S.  279.  Approved, 
Lewis  v.  Levy,  1858,  El.  Bl.  &  El.  557.  Applied,  Usill  v.  Hales,  1878,  3  C.  P.  D. 
328 ;  Kimbe)-  v.  Press  Association,  [1893]  1  Q.  B.  71.] 

An  action  cannot  be  maintained  for  publishing  a  true  account  of  the  proceedings  of 
a  court  of  justice,  however  injurious  such  publication  may  be  to  the  character  of 
an  individual  (a)2.  Quasre,  Whether  the  matter  of  justification  ought  not  to  be 
pleaded  1 

This  was  an  action  for  printing  and  publishing  in  the  newspaper  called  The  Times, 
under  the  title  of  "Law  Keports,"  a  libel  on  the  Plaintifif.  It  imparled  to  be  an 
account  of  an  application  to  the  Court  of  King's  Bench  for  an  information  against  the 
Plaintiti' and  a  Mr.  Bingham,  both  justices  of  the  peace  for  Hampshire,  for  refusing 
to  licence  an  inn  at  Gosport. 

The  ground  of  the  application,  as  moved  by  Mr.  Erskine,  was  that  the  magistrates 
had  conspired  with  the  landlord  of  the  iiin-[526]keeper  to  find  a  pretence  for  refusing 
him  a  licence,  thereby  to  compel  him  to  surrender  a  very  beneficial  lease  to  his  land- 
lord. The  supposed  libel,  which  was  set  out  verbatim  in  the  declaration,  stated  the 
circumstances  of  this  charge  very  distinctly,  and  concluded  by  shewing  that  the  rule 
was  not  granteJ,  because  there  was  no  affidavit  on  the  part  of  the  prosecutor  of  the 
magistrates  having  had  due  notice  of  the  motion.  The  Defendant  pleaded  the  general 
issue,  and  at  the  trial,  after  the  Plaiiititf  bad  proved  the  publication  of  the  paper  in 
question  by  him,  produced  as  witness  a  person  whom  he  employed  to  collect  legal 
intelligence  for  the  use  of  his  paper,  in  oider  to  prove  that  the  report  was  a  true  and 
faithful  account  of  what  passed  in  the  Court  of  King's  Bench  upon  the  motion.  It 
was  objected  on  the  other  side,  that  this  defence  ought  to  have  been  put  upon  the 
record,  and  could  not  be  given  in  evidence  under  the  general  issue.  This  objection 
however  was  overruled  by  Eyre  Ch.  Just.,  who  in  summing  up,  told  the  Jury,  that 
though  the  matter  contained  in  the  paper  might  be  very  injurious  to  the  character  of 
the  magistrates,  yet  he  was  of  opinion,  that  being  a  true  account  of  what  took  place 
iu  a  court  of  justice  which  is  open  to  all  the  world,  the  publication  of  it  was  not 
unlawful.     The  Jury  found  a  verdict  for  the  Defendant. 

A  rule  Nisi  for  setting  aside  this  verdict  having  been  obtained  on  a  former  day, 
upon  two  grounds,  1st,  That  the  matter  given  in  evidence  did  not  amount  to  a  defence 
in  law  :  and  2dly,  That  supposing  it  to  be  a  good  defence  it  ought  to  have  been 
pleaded  in  bar  to  the  action,  and  not  receiveii  in  evidence  under  the  general  issue  ; 

Le  Blanc  Serjt.  now  shewed  cause.  There  are  two  points  to  be  considered  :  First, 
whether  the  Defendant  was  at  liberty  to  give  in  evidence  under  the  general  issue,  that 
the  account  of  the  case  published  was  a  true  account?  Secondly,  whether  at  all  events 
it  is  not  a  libel  to  publish  what  did  actually  pass  in  court,  if  injurious  to  the  character 
of  the  Piaintifr;  It  may  be  admitted,  that  a  Defendant  cannot  justify  an  assertion  on 
the  ground  of  its  being  true,  without  specially  pleading  such  justification.  But  iu 
this  case  the  libel  was  not  justified  as  true,  but  evidence  was  merely  called  to  shew 
that  the  account  published  in   The  Times  was  a  true  account  of  what  passed  in  the 

(a)'  This  judgment  was  reversed  upon  error  in  the  King's  Bench.    See  7  T.  R.  676. 

(a)'  And  see  M'Dougrell  v.  Claridge,  1  Campb.  267.  Bex  v.  Fislier,  2  Campb.  563. 
Stiles  v.  Nokes,  7  Esst,  493,  503.  Rex  v.  Creevey,  1  M.  «&  S.  273,  276.  Rex  v.  Carlile, 
3  B.  &  A.  161,  168.     M'Greffor  v.  Thtoaites,  3  B.  &  C.  24,  29. 
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King's  Bench.  Many  cases  may  be  cited  to  shew  that  the  Defendant  is  entitled  to 
prove  the  occasion  of  speaking  particular  words.  As  in  the  case  of  giving  the  character 
of  a  servant:  which  was  so  ruled  by  Lord  Mansfield  at  Nisi  [527]  Prius(a)i.  Or  if 
a  man  repeat  an  injurious  assertion  expressing  his  concern  of  its  having  been  made 
by  another,  and  without  any  intention  of  doing  an  injury  himself  (i)'.  In  Cro.  Jac.  90, 
a  case  is  cited  of  a  clergyman,  who  in  his  sermon  quoted  a  passage  from  Fox's  Book 
of  Martyrs,  scandalizing  a  person  then  present ;  on  action  brought  against  him,  and 
the  general  issue  pleaded,  he  gave  the  matter  in  evidence,  and  it  was  held  that  "it 
being  delivered  but  as  a  story  and  not  with  any  malice  or  intention  to  slander  any, 
he  was  not  guilty  of  the  words  maliciously."  So  it  is  not  actionable  for  one  to  tell 
another  confidentially  not  to  trust  a  tradesman  :  for  it  is  only  by  way  of  counsel. 
Vanspike  v.  Cletjson,  Cro.  Eliz.  541.  The  same  doctrine  was  laid  down  by  Pratt,  Ch.  J. 
in  the  case  of  Uerver  v.  Dawson,  Sittings  after  Term,  5  Geo.  3,  C.  B.  Bull.  N.  P.  p.  8, 
edit.  2.  If  the  account  published  by  the  Defendant  be  a  libel,  no  man  can  report 
a  ease  decided  in  a  couit  of  justice  reflecting  upon  the  character  of  another.  Supposing 
the  facts  contained  in  the  affidavits  on  which  the  motion  in  the  King's  Bench  was 
founded  to  be  false,  the  deponents  are  liable  to  be  indicted.  A  counsel  is  justified 
in  stating  what  appears  in  his  instructions,  but  he  must  not  go  out  of  his(c)i  way  to 
vilify.  In  this  transaction  nothing  of  that  kind  appeared.  The  Defendant  therefore 
might  lawfully  report  what  the  counsel  might  lawfully  say. 

Ailair  and  Marshall  Serjts.  contra.  1st,  The  matters  given  in  evidence  did  not 
amount  to  a  defence  in  law.  2dly,  If  they  did,  they  ought  to  have  been  pleaded. 
It  may  be  admitted,  that  the  parties,  counsel  and  witnesses  in  a  cause  are  exempt  from 
an  action  of  slander,  provided  the  allegations  be  made  in  a  court  of  competent  juris- 
diction, and  be  pertinent  to  the  cause,  Waterer  v.  Freeman,  Hob.  266  ;  Weston  v.  Dobniet, 
Cro.  Jac.  432  ;  and  Astley  v.  Younge,  2  Burr.  807.  It  has  been  held,  that  scandalum 
magnatum  would  not  lie  for  bringing  an  unfounded  charge  of  forgery  against  a  peer, 
because  the  charge  was  exhibited  in  a  court  of  justice.  Lord  Beauchamp  v.  Sir  R.  Croft, 
Dy.  28-5  a.  For  the  same  reason  an  action  will  not  lie  for  a  false  charge  before  a 
justice  of  the  peace.  Ram  v.  Lamleij,  Hut.  113,  and  per  Cur.  Cro.  Jac.  432,  or  for 
a  false  charge  in  a  plea.  Ibid.  So  no  action  lies  against  a  witness  for  a  false  charge. 
Harding  v.  Bodman,  Hutt.  11.  Brownl.  2,  S.  C.  and  Buddey  v.  Wood,  Cro.  Eliz.  230. 
So  a  counsel  is  not  liable  for  false  and  injurious  words,  though  not  precisely  pertinent 
to  the  issue,  if  they  were  in  mitigation  of  damages,  and  [528]  he  spoke  them  by 
instruction  of  his  client.  Brooke  v.  Montague,  1  Roll.  Ab.  87.  The  reason  of  the 
privilege  in  the  above  cases  is  that  the  suit  is  legal,  though  the  foundation  of  it  is 
false;  and  Lord  Coke  says,  4  Rep.  14  b.  "If  actions  should  bs  permitted  in  such 
cases,  those  who  have  juit  cause  of  complaint  would  not  dare  to  complain  for  fear 
of  infinite  vexation."  Besides  "  there  can  be  no  scandal  if  the  allegation  be  material, 
and  if  it  is  not,  the  Court  b.-fore  whom  the  indignity  is  committed  by  immaterial 
scandal,  may  order  satisfaction  and  expunge  it  out  of  the  record,  if  it  be  upon  the 
record."  Per  Lord  Mansfield,  2  Burr.  810.  This  privilege  however  being  ex  necessitate 
has  always  baen  construed  strictly  and  confined  to  the  above  cases.  If  a  man 
exhibit  a  false  charge  in  a  court  which  has  no  jurisdiction,  as  felony  in  the  Star- 
Chamber,  Buckley  v.  Wood,  4  Co.  14  b.  Cro.  Eliz.  230,  S.  C.  and  Hob.  267,  or  an 
appeal  of  murder  in  the  Cominoa  Pleas,  4  Co.  15,  it  is  actionable.  It  appears  also 
that  a  false  charge,  though  made  in  a  court  of  competent  jurisdiction,  if  talked  of 
elsewhere  at  large  is  libellous,  4  Co.  14  b.(a)-,  and  Justice  Crook's  case,  March.  76  (i)", 
and  this  has  been  expressly  held  of  a  petition  to  the  King  cjntaining  slanderous 
matter.  Hare  v.  Miller,  3  Leon.  138,  and  of  a  petition  to  the  House  of  Commons. 
Lake  v.  King,  1  Saund.  132  (cf.     1  Lev.  240,  S.  C.     1  Sid.  241,  S.  C.  and  of  the 

(ay  Edmondson  v.  Stevenson  &  Ux.  Sitt.  Westm.  after  E.  6  Geo.  3,  K.  B.  Bull. 
N.  P.  p.  8,  ed.  2.  The  doctrine  of  the  above  case  was  expressly  recognized  in 
Weatherston  v.  Hawkins,  1  Term  Kep.  110. 

(by  1  Lev.  82.  (c)i  Brook  v.  Mmiagus,  Cro.  Jac.  90. 

(a)'  Sed  qusere,  if  that  case  warrants  this  deduction  1 

{by  Vid.  etiam  Rex  v.  Salisbury,  1  Lord  Raym.  341. 

(cf  In  the  notes  on  this  case  by  Mr.  Serjt.  Williams  in  his  late  learned  edition  of 
Saunders,  both  the  points  insisted  on  by  Adair  and  Marshall  Serjts.  are  very  fully 
discussed. 
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pulilication  of  proceedings  in  probibilioii.  IVaterfield  v.  Tlie  Bishop  of  Chichcsler (d), 
2  Mo(i.  118.  Lord  Mansfield  often  mentioned  that  Lord  Hardwicke  granted  an 
attachment  against  an  attorney  who  published  bis  brief  after  the  trial  of  a  cause, 
deeming  it  a  libel.  There  was  also  an  action  in  this  court  against  the  present  Defen- 
dant, for  publishing  an  account  of  a  trial  in  the  King's  Bench  before  Lord  Kenyon, 
in  which  some  severe  animadversions  made  by  his  Lordship  upon  the  Plaintiff  were 
set  forth  ;  and  Lord  Loughborough,  before  whom  it  was  tried,  held  it  a  libel,  and 
a  verdict  was  found  for  the  Plaintiff.  The  late  case  of  The  King  v.  Lord  Abingdon, 
Esp.  N.  P.  Cas.  226,  is  an  authority  on  this  point.  There  it  was  held  that  a  publics 
tion  by  the  Defendant  of  a  speech  which  ho  had  made  in  the  House  of  Lords  contain- 
ing slanderous  matter,  was  a  libel.  The  only  distinction  that  can  be  taken  between 
the  cases,  is,  that  the  present  Defendant  is  not  as  the  Defemlant  in  that  case  was 
peisonally  interested  in,  or  party  [529]  to  the  original  scandal,  and  therefore  no 
malice  can  be  inferred  whereon  to  found  a  criminal  prosecution.  But  this  will  not 
depiive  him  of  his  civil  remedy  ;  for  in  a  declaration  for  slander  fals6  dixit  without 
malitiose  has  been  held  sufficient.  Mercer  v.  Sparkes,  Ow.  51.  Noy,  3.5,  S.  G.  and 
Moor,  459,  Anmi.  Copying  a  scandalous  matter  is  according  to  Lord  Holt  sufficient 
to  constitute  a  libel,  for  it  perpetuates  the  memory  of  the  scandal ;  though  if  the 
copy  be  made  by  a  clerk  in  writing  an  indictment,  or  a  student  a  note,  it  is  not 
so,  because  not  (lone  ad  infamiam.  Rex  v.  Beare,  1  L  1.  Raym.  417.  2  Salk.  471. 
12  Mod.  220.  It  is  now  perfectly  settled  that  every  one  is  answerable  for  the  slander 
which  he  reports  of  another.  Per  (a)  Lee  Ch.  J.  G.  Hall  1751.  Bull.  N.  P.  10, 
Ed.  2. 

With  respect  to  the  second  point,  it  will  be  necessary  to  consider  the  allegation 
in  the  declaration.  The  libel  purports  to  be  an  account  of  what  passed  in  the  Court 
of  King's  Bench,  and  it  was  not  stated  that  the  Plaintiff  and  Mr.  Bingham  did  what 
was  there  ascribed  to  them,  but  that  certain  things  were  there  ascribed  to  tbem.  The 
truth  of  this  account  therefore,  not  the  truth  of  the  facts  stated,  should  have  been 
specially  pleaded  in  justification.  The  general  issue  is  either  a  denial  of  the  publica- 
tion, or  that  if  published  by  the  Defendant,  the  words  are  not  actionable.  The  rule 
is,  that  where  the  Defendant  admits  the  publication,  and  that  the  words  are  slanderous, 
but  means  to  justify  under  the  occasion  of  their  publication,  he  should  plead  that 
justification  specially,  in  order  that  the  Plaintiff  may  have  notice  of  the  nature  of  the 
defence.  Utulerwood  v.  Parks,  2  Str.  1200.  This  was  done  in  Brook  v.  Montague,  cited 
on  the  other  side,  where  the  Defendant  pleaded  that  he  spoke  the  words  imputed  to 
him  as  counsel,  and  in  Jtstlei/  v.  Younge,  that  the  scandalous  matter  was  contained  in 
an  affidavit  made  by  the  Defendant  in  the  King's  Bench  in  his  own  defence.  The 
present  differs  materially  from  the  cases  relied  on,  viz.  of  a  mistress  giving  in  evidence 
her  being  called  on  for  a  character  of  a  servant,  and  of  a  friend  having  spoken  of  a 
tradesman's  credit  by  way  of  advice  ;  in  those  cases  the  parties  uttering  the  imputed 
scandal  had  a  duty  to  fulfil,  which  this  Defendant  had  not. 

The  Court  were  of  opinion  that  this  action  could  not  be  maintained,  but  some 
doubts  being  entertained  upon  the  bench  whether  the  matter  of  justification  ought  not 
to  have  been  pleaded,  the  case  stood  over ;  and  no  judgment  was  ever  given  (4). 

[530]  In  this  term  Samuel  Shepherd  of  the  Inner  Temple,  Esq.  was  called  to  the 
honourable  degree  of  Serjeant  at  Law,  and  gave  rings  with  this  motto,  "Logibus 
Emeiidcs." 

End  of  Easter  Terra. 

{d)  Sed  vide  what  is  said  of  this  case  by  Lawrence  J.  8  Term  Rep.  297,  who 
shews  that  the  charge  against  Waterfield  was  for  publishing  a  false  account  of  the 
proceedings. 

(a)  Vid.  etiam  Davis  v.  Lewis,  7  Term  Rep.  17. 

(6)  See  the  reference  to  this  case  made  by  Lawrence  J.  in  his  judgment  on  the 
case  of  Tlie  King  v.  (Fright,  8  Term  Rep.  298. 
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[531]  Cases  Argued  and  Determined  in  the  Court  of  COxMmon  Pleas,  in 
Trinity  Terji,  in  the  Thirty-Sixth  Year  of  the  Reign  of  George  III. 

Doe  on  the  several  demises  of  Potter  and  Others  v.  Archer  and 
Another.     June  1st,  1796. 

Tenant  for  life  leases  premises  for  21  years,  and  before  the  expiration  of  that  term 
dies  ;  the  trustees  of  the  remainder  man,  then  an  infant,  continue  to  receive  the 
rent  reserved,  and  he,  on  coming  of  age,  sells  the  premises  by  auction  ;  in  the 
conditions  of  sale  the  premises  are  declared  to  be  subject  to  the  lease,  and  in  the 
conveyance  to  the  purchaser  the  lease  is  referred  to  as  in  the  possession  of  the  lessee  ; 
and  in  the  covenant  against  incumbrances,  that  lease  is  excepted  ;  the  purchaser 
mortgages,  and  in  the  mortgage  deeds  the  like  notice  is  taken  of  the  lease,  and  the 
mortgagees  for  some  time  receive  the  rent  reserved  ;  held  that  the  lease  expired 
with  the  interest  of  the  tenant  for  life,  and  that  the  notice  since  taken  of  it  did  not 
operate  as  a  new  lease. 

This  ejectment,  for  certain  premises  in  the  parish  of  Tottenham  in  the  county  of 
Middlesex,  came  on  to  be  tried  before  Eyre  Ch.  J.  at  the  sittings  after  Hilary  Term 
1796,  when  a  verdict  was  found  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court, 
upon  the  following  case  : — 

Francis  Bowyer  being  seized  of  the  tenements  and  premises  in  the  declaration 
mentioned,  in  his  demesne  as  of  fee,  by  his  will,  dated  the  21st  of  January  1779,  duly 
executed  and  attested  as  the  law  requires  for  passing  real  estates,  devised  the  said 
tenements  and  premises  unto  his  nephew  Thomas  Bower  for  his  life ;  remainder  to 
Thomas  Elde,  Stephen  Martin  Leake,  and  William  Whitaker,  in  trust  to  preserve  con- 
tingent remainders ;  remainder  to  Thomas  Bowyer  Bower  (the  son  of  Thomas  Bower,) 
for  his  life,  remainder  to  the  heirs  male  of  the  body  of  Thomas  Bowyer  Bower, 
remainder  to  the  younger  children  of  the  said  Thomas  Bower,  and  remainder  to  the 
right  heirs  of  Thomas  Bower  for  [532]  ever.  The  said  testator  afterwards  died  with- 
out revoking  or  altering  his  said  will,  so  seized  of  the  said  tenements  and  premises 
with  the  appurtenances ;  by  virtue  whereof  the  said  Thomas  Bower  entered  and 
became  seized  of  the  said  tenements  for  bis  life.  And  being  so  seized  by  indenture  of 
lease,  made  on  the  25th  of  September  178+,  between  the  said  Thomas  Bower  of  the 
one  part,  and  Thomas  Archer,  since  deceased,  of  the  other  part,  and  bearing  date  the 
same  25th  September  1784,  the  said  Thomas  Bower  demised  unto  the  said  Thomas 
Archer,  his  executors,  administrators,  and  assigns,  the  said  tenements  and  premises,  to 
hold  the  same  unto  the  said  Thomas  Archer,  his  executors,  administrators,  and  assigns, 
from  the  feast  of  St.  Michael  the  Archangel  next  ensuing  the  date  thereof,  for  the 
term  of  twenty-one  years  then  next  following,  at  the  yearly  rent  of  901.,  payable  half 
yearly,  as  therein  mentioned  ;  by  virtue  whereof  the  said  Thomas  Archer  entered  and 
was  possessed  thereof.  In  the  month  of  January  in  the  year  1790,  Thomas  Bower, 
the  landlord,  died,  leaving  Thomas  Bowyer  Bower,  his  son,  then  an  infant ;  and  the 
said  trustees  named  in  the  said  will  received  the  half  year's  rent  from  the  said  Thomas 
Archer,  which  became  due  at  Ladyday  1790,  according  to  the  terms  of  the  said  lease, 
and  continued  to  receive  the  same  rent,  as  reserved  by  the  lease,  half  yearly,  until 
Michaelmas  1792,  at  which  time  the  said  Thomas  Bowyer  Bower  (having  attained 
his  age  of  21  years  in  the  month  of  April  in  the  same  year,  and  having  previously, 
and  after  he  came  of  age,  suffered  a  recovery  thereof,  and  declared  it  to  the  use  of 
himself  in  fee,)  sold  the  said  premises  to  Samuel  Potter  by  public  auction.  In  the 
conditions  of  sale  by  which  the  premises  were  sold  to  the  said  Samuel  Potter,  it  wag 
declared  that  the  sale  was  subject  to  the  said  lease  to  the  said  Thomas  Archer,  and  the 
conveyance  to  the  purchaser  was  by  indentures  of  lease  and  release,  dated  and  made 
respectively  on  the  20th  and  21st  November  1792.  The  release  of  three  parts, 
between  Thomas  Bowyer  Bower  of  the  first  part,  Thomas  Smith  Esq.  of  the  second 
part,  and  Samuel  Potter,  linen-draper,  of  the  third  part ;  after  reciting  that  the  said 
Thomas  Bowyer  Bower,  on  the  6th  July  last,  did  cause  the  messuage  or  tenement  and 
farm  aftermentioned,  with  the  appurtenances,  to  be  put  up  to  sale  by  public  auction 
at  Garraway's  subject  to  the  lease  therein  after  mentioned,  and  to  a  fee  farm  or  quit 
rent  of  21.  10s.  payable  thereout  to  the  said  Thomas  Smith,  as  lord  of  the  manor  of 
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Totteiibam  ;  thai  at  such  sale  the  said  Samuel  Potter  bid  fur,  and  being  the  bigbest 
[533]  bidder,  was  declared  the  [jurcbaser  thereof  (subject  as  aforesaid),  at  the  price  of 
3,2201.  exclusive  of  the  timber,  which  was  to  be  taken  at  a  fair  valuation  ;  and  that 
the  limber  had  since  been  valued  at  1461.  .5s.  2d.  and  that  Mr.  Potter  had  also  agreed 
with  Mr.  Smith  for  the  purchase  of  the  fee-farm  rent  for  751. ;  witnessed,  that  in  con- 
sideration of  the  purchase  monies  paid  in  manner  therein  mentioned,  the  said  Thomas 
Bowyer  Bower  and  Thomas  Smith  did  convey  the  said  messuage  or  tenement  and 
farm,  and  the  said  quit-rent  by  the  description  therein  mentioned  ;  all  which  said 
premises  were  then  in  the  tenure  or  occupation  of  Thomas  Archer  or  his  assigns,  at 
and  under  the  yearly  rent  of  901. ;  and  were  under  lease  to  him  for  a  term  of  21  years, 
which  would  expire  at  Michaelmas  day  1805,  together  with  the  appurtenances,  to  hold 
the  same  unto  and  to  the  use  of  the  said  Samuel  Potter,  his  heirs  and  assigns,  for 
ever,  discharged  of  the  said  quit-rent  of  21.  10s.  Mr.  Bowyer  Bower,  by  the  said 
indenture,  also  entered  into  the  usual  covtuants  of  a  seller;  and  in  the  covenant  for 
peaceable  enjoyment,  the  rents  and  profits  were  to  be  received  by  the  purchaser  from 
the  29th  September  then  last;  and  in  the  covenant  against  incuinbiances,  the  said 
lease  to  the  said  Thomas  Archer,  for  the  term  of  21  years,  which  would  expire  at 
Michaelmas  1805,  was  excepted.  By  indentures  of  lease  and  release,  dated  and  made 
on  the  22d  and  23d  November  1792,  the  above  premises  were  mortgaged  by  the  said 
Samuel  Potter  to  Benjamin  Fuller,  Matthew  Hancock,  and  Richard  Shaw,  Esqrs.,  for 
securing  20001.  and  interest ;  and  in  the  description  of  the  parcels,  and  the  covenant 
against  incumbrances  there  was  the  like  noiice  taken  of  the  lease  to  the  said  Thomas 
Archer  as  in  the  conveyance  to  the  said  Samuel  Potter.  The  abovementioned  mort- 
gagees have  been  in  receipt  of  the  rents  ever  since  their  mortgage,  and  have  received 
the  same  of  Thomas  Archer  the  lessee  half-yearly  at  Lady-day  and  Michaelmas  down 
to  Michaelmas  1793.  The  Defendants  are  the  peisonal  representatives  of  the  said 
Thomas  Archer  deceased,  and  as  such  are  in  the  possession  of  the  premises.  On  the 
24th  day  of  March  1795,  a  notice  subscribed  by  the  lessors  of  the  Plaintiff,  Richard 
Shaw,  Samuel  Potter,  Benjamin  Fuller,  and  Matthew  Hancock,  was  seived  on  the 
Defendants,  by  which  notice  they  were  requireil  to  deliver  up  the  possession  of  the 
said  premises  on  the  29th  day  of  September  then  next.  Under  these  ciicumstances, 
the  question  reserved  for  the  consideration  of  the  Court  was,  Whether  the  Plaintiff 
was  entitled  to  recover  possession  of  the  said  premises  I  And  if  the  Court  should  be 
of  opinion,  that  he  [534]  was,  then  the  verdict  to  stand,  and  judgment  to  be  entered 
thereon  for  him ;  but  if  the  Court  should  be  of  opinion  that  the  Plaintiff  was  not 
entitled  to  recover,  then  a  nonsuit  to  be  entered. 

Heywood  Serjt.  for  the  Plaintiff's.  It  has  been  repeatedly  decided,  that  where 
tenant  for  life  leases  for  a  term,  the  lease  expires  with  his  life.  Doe  v.  liulcher,  Doug. 
51.  Roe  V.  Ward,  1  H.  Bl.  97.  If  the  Defendants  mean  to  rely  on  the  recitals  in  the 
indentures,  the  case  in  Bendloe's  Reports  (a),  pi.  13,  may  be  referred  to,  where  it  was 
held,  that  a  lease  which  had  been  forfeited  to  the  crown,  could  not  be  set  up  by  a 
reference  to  such  lease,  in  another  lease  from  the  crown,  to  a  third  person,  to  com- 
mence from  the  expiration  of  the  term  of  years  for  which  the  forfeited  lease  was 
granted. 

Williams  Serjt.  for  the  Defendants.  I  admit  the  doctrine  laid  down  in  the  cases 
cited  from  Douglas  and  1  H.  Blackstone,  hut  I  contend,  that  it  is  not  necessary  to  the 
creation  of  a  lease,  that  the  lessee  should  be  a  party  to  the  instrument  by  which  it  is 
created.  If  one  grant  a  lease  to  A.  by  deed  poll,  A.  will  not  be  a  party  to  the  deed. 
The  release  of  November  1792  amounts  to  a  new  grant;  for  after  reciting  the  sale  of 
the  premises,  and  the  reservation  of  the  fee-farm  rent,  it  witnesses  that  in  consideration 
of  the  purchase  money,  the  vendor  conveyed  subject  to  the  lease  of  the  Defendant. 
The  lease  therefore  is  not  merely  mentioned  in  the  recital,  but  in  the  operative  part 
of  the  deed  :  and  the  party  by  the  express  terms  of  it  took  a  new  lease,  to  nin  from 
the  date  of  the  deed  to  Michaelmas  1805.  The  vendor  and  vendee  both  meant  the 
lease  to  have  existence,  and  the  latter  taking,  subject  to  the  lease,  paid  for  the  premises 
accordingly.  If  this  was  the  intent,  the  words  amount  to  a  new  grant.  Besides, 
Potter  has  concluded  himself  from  entering  upon  Archer  by  his  acceptance  of  the 
deed,  and  if  he  cannot  enter  he  can  maintain  no  ejectment.     Now  if  Potter  can  main- 

(a)  The  case  is  to  be  found  in  that  part  of  Bendloe's  Reports  which  follows  some 
cases  reported  by  Justice  Dallison,  and  also  in  N.  Bendloe,  pi.  150,  p.  38. 
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tain  no  ejectment,  neither  can  the  mortgagees,  for  the  mortgage  deed  also  notices  the 
lease.  In  GoodrigU  v.  Stralhan,  Doug.  54,  note  [17]  and  Cowp.  201,  S.  C.  a  lease  void 
in  its  commencement,  was  held  to  be  set  up  as  a  new  lease  by  subsequent  circumstances. 

The  Court  were  of  opinion,  that  the  Plaintiff  was  entitled  to  recover,  and  BuUer  J. 
observed,  that  although  a  person  might  take  a  future  interest  as  remainder-man,  under 
a  clause  contained  in  an  [535]  indenture  to  which  he  was  no  party,  yet  that  it  did  not 
follow  that  a  present  interest  could  be  so  taken  (a). 

Per  Curiam.     Judgment  for  the  Plaintiff. 

Blyth  v.  Harrison.    June  4th,  1796. 

A  prisoner  in  custody  on  mesne  process,  is  supersedable,  unless  a  copy  of  the  declara- 
tion be  delivered  before  the  end  of  the  Term  after  the  process  is  returnable. 

The  Defendant  in  this  action  was  arrested  by  the  Sheriff  of  Lincolnshire  on  a  writ 
returnable  in  Hilary  Term  1796,  and  detained  in  custody;  on  the  •20th  of  April  in 
Easter  Term,  a  declaration  was  entered  in  the  Prothonotary's  Office,  and  a  rule  to 
plead  given,  but  no  copy  of  the  declaration  was  delivered  either  to  the  prisoner  or  his 
gaoler  till  the  10th  of  May,  which  was  the  day  after  Easter  Term  expired.  The 
Defendant  conceiving  that  the  Plaintiff  was  bound  not  only  to  enter  the  declaration, 
but  to  deliver  a  copy  of  it  within  the  Term,  and  that  without  such  delivery,  he  could 
not  be  said  to  have  declared,  took  out  a  summons  for  a  supersedeas  before  Buller  J., 
who  directed  him  to  make  his  application  to  the  Court.  Accordingly  a  rule  Nisi 
having  been  obtained  for  his  discharge  : 

Le  Blanc  Serjt.  now  shewed  cause,  and  contended  that  though  by  the  rule  of  this 
Court,  E.  5  W.  &  M.  Reg.  3,  a  prisoner  be  entitled  to  his  supersedeas  unless  the 
declaration  be  entered  in  the  office  before  the  end  of  the  Term  next  after  that  in 
which  the  process  is  returnable,  yet  that  the  copy  of  the  declaration  is  not  required 
by  that  or  any  other  rule  to  be  delivered  to  the  prisoner  within  the  Term  ;  that  the 
6th  section  of  the  rule  allows  the  Plaintiff  ten  days  after  Easter,  and  twenty  days 
after  every  other  Term,  to  file  his  affidavit  of  the  delivery  of  the  copy,  either  of  which 
periods  is  more  than  sufficient  for  the  purpose  of  filing  the  affidavit,  and  was  therefore 
certainly  allowed  that  the  Plaintiff  [536]  might  have  lime  to  deliver  the  copy  of  the 
declaration  after  the  expiration  of  the  Term  ;  that  if  this  application  should  be  granted, 
a  Plaintiff  might  be  obliged  to  declare  some  time  before  the  second  Term  is  expired 
(till  the  last  hour  of  which  he  is  entitled  to  delay  his  declaration),  for  wherever  the 
prisoner  should  be  in  the  custody  of  a  sheriff  of  a  distant  county,  it  would  be  necessary 
that  the  declaration  should  be  filed  some  days  before,  in  order  that  the  copy  might  be 
sent  into  the  country  and  delivered  in  due  time.  He  trusted  therefore,  that  the  Court 
would  not  abridge  the  Plaintiff  of  any  portion  of  his  privilege. 

Runnington  Serjt.  in  support  of  the  rule,  relied  upon  the  established  practice  of 
the  Court,  and  upon  the  statute  4  &  5  W.  &  M.  c.  21,  s.  2,  which  he  contended  was 
compulsory  on  the  Plaintiff  as  to  the  delivery  of  the  copy  of  the  declaration  within 
the  second  Term,  that  being  the  time  appointed  not  only  for  declaring,  but  also  for 
delivering  the  copy,  according  to  the  true  construction  of  the  statute  :  that  if  it  were 
otherwise,  great  inconvenience  would  ensue,  no  other  time  baing  limited  for  the 
delivery  of  the  copy,  at  least  till  the  ten  days  allowed  for  filing  the  affiJavit  had 

(a)  In  Co.  Litt.  231  a.  is  the  following  passage  to  the  same  effect.  "And  albeit, 
he  in  the  remainder  be  no  party  to  the  indenture  (the  parties  thereunto  only  being 
the  lessor  and  the  tenant  for  life)  yet  when  he  in  the  remainder  entereth  and  agreeth 
to  have  the  lands  by  force  of  the  indenture,  he  is  bound  to  perform  the  conditions 
contained  in  the  indenture.  And  here  is  also  a  diversitie  to  be  understood,  that  any 
estranger  to  the  indenture  may  take  by  way  of  remainder,  but  he  cannot  in  this  case 
take  any  present  estate  in  possession,  because  he  is  an  estranger  to  the  deed."  So  in 
Gilby  v.  Coj)lei/,  3  Lev.  139,  the  same  doctrine  is  laid  down  by  Levins  Justice,  who 
says,  "est  un  common  erudition  que  un  que  n'est  party  a  un  fait  inter  parties  ne  pent 
prender  per  un  fait  nisi  per  voy  de  remainder;"  and  he  cites  Cooker  v.  Child,  which  is 
to  be  found  2  Lev.  74.  Lord  Holt  also  in  Salter  v.  Kidgly,  Carth.  77,  held,  "that  one 
party  to  a  deed  could  not  covenant  with  another  who  was  no  party,  but  a  mere 
stranger  to  it." 
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elapsed  :  That  the  prisoner  had  no  other  means  of  knowing  that  the  declaration 
had  been  entered  at  the  otlice,  and  could  therefore  take  no  steps  to  obtain  his  super- 
sedeas, even  where  the  PlainlifT  had  neglected  to  declare  within  the  Term.  He  urged 
also,  that  the  delivery  of  the  declaration  was  the  most  essential  part  of  declaring, 
Slricklaiid  v.  Uodyson,  Coke's  Cas.  Prac.  114,  and  that  the  Defendant  could  not  other- 
wise know  what  to  plead. 

The  Court  entertaining  some  doubt  on  the  effect  of  the  rule  of  E.  5  W.  &  M.  s.  6, 
took  time  to  consider :  And  on  this  day  the  unanimous  opinion  of  the  Court  was 
delivered  by 

Eyre  Ch.  J.  This  will  be  found  to  be  a  question  iipm  the  construction  of  the 
statute  4  &  5  W.  &  M.  c.  21,  rather  than  of  the  rule  referred  to.  That  act  is  entitled 
an  act  for  delivering  declarations  to  prisoners.  It  recites,  that  by  the  course  of  practice 
in  the  respective  Courts  at  Westminster,  after  the  Plaintiff  in  any  writ  had  been  at 
great  charge  to  arrest  a  Defendant,  which  Defendant,  for  want  of  bail,  had  been  com- 
mitted to  gaol,  unless  the  Plaintiff  should,  before  the  end  of  two  Terms  next  after  the 
arrest,  cause  the  Defendant  by  writ  of  Habeas  Corpus  to  be  removed,  to  be  charged 
in  Court  with  a  declaialion,  such  prisoner  should  upon  common  bail  or  appearance,  by 
attorney,  be  discharged.  It  therefore  provides,  that  if  a  person  be  taken  or  charged 
in  custody  at  [537]  the  suit  of  another,  upon  any  writ  out  of  the  Courts  at  West- 
minster, and  imprisoned  or  detained  in  prison  for  want  of  sureties  for  his  appearance 
to  the  same,  the  Plaintiff  shall  and  may  by  virtue  of  that  act,  before  the  end  of  the 
next  Term  after  the  writ  shall  be  returnable,  declare  against  such  prisoner  in  the  court 
out  of  which  the  writ  shall  issue,  and  shall  or  may  cause  a  true  copy  thereof  to  be 
delivered  to  such  prisoner  or  to  the  gaoler ;  to  which  declaration  the  prisoner  shall 
appear  and  plead,  and  if  he  does  not,  the  Plaintiff  shall  have  judgment  in  such  manner 
as  if  the  prisoner  had  appeared  in  the  said  court,  and  refused  to  answer  or  plead  to 
such  declaration.  Here  is  a  new  mode  of  declaring  against  a  prisoner  euUstiluted  in 
the  room  of  the  old  course,  which  was  to  bring  him  up  and  charge  him  with  a  declaia- 
tion.  The  new  mode  is  declaring  in  Court,  and  delivering  a  copy  of  the  declaration 
to  the  prisoner  or  gaoler;  as  to  the  lime,  there  is  in  effect  no  alteration.  By  the 
old  course,  they  were  to  bring  up  the  prisoner  to  charge  him  within  two  Terms  ;  in 
the  new  mode  they  are  to  declare,  &c.  before  the  end  of  the  next  Term  after  the  writ 
shall  be  returnable.  The  statute  goes  no  further  than  to  direct  in  general  term',  that 
the  prisoner  shall  appear  and  plead  to  this  declaration,  and  in  default  the  Plaintiff'  is 
to  have  judgment  as  if  the  prisoner  had  appeared  and  had  refused  to  answer  or  plead. 
The  prisoner  is  to  appear  and  plead  according  to  the  course  of  the  court.  The  effect 
of  this  branch  of  the  statute  is  simply  to  establish,  that  in  this  form  the  Plaintiff"  is  to 
declare,  that  this  shall  be  the  declaration  to  which  the  prisoner  shall  appear  and  plead. 
The  course  of  the  court,  as  to  the  prisoner  appearing  and  pleading,  is  governed  by 
practice,  and  by  several  rules,  and  amongst  others,  by  a  rule  of  Easter  Term  5  VV.  &  M. 
Reg.  3  ;  which  (after  providing  that  the  copy  of  the  declaration  shall  not  be  delivered 
to  the  prisotier  before  the  return  of  the  process)  provides  that  no  rule  shall  be  given 
for  the  Defendant  in  custody  to  appear  and  plead  to  any  declaration,  until  an  affidavit 
be  tiled  with  the  proper  secondary  of  the  delivery  of  the  copy  of  such  declaration,  and 
of  the  time  when,  and  the  person  to  whom  the  same  copy  was  delivered.  The  filing 
of  this  affidavit,  and  delivery  of  the  copy,  were  first  introduced  hero  for  a  purpose 
collateral  to  the  mode  of  declaring.  Then  follows  the  rule,  that  if  the  docliration  be 
not  entered  or  left  in  the  office  before  the  end  of  the  next  Term  after  the  writ  be  return- 
able, and  affidavit  made  and  filed  in  manner  aforesaid,  before  the  end  of  twenty  days 
after  such  Term  (Easter  Term  excepted,  and  [538]  within  ten  days  after  Easter  Term) 
the  piisoner  shall  be  discharged  upon  the  entering  of  his  appearance  with  the  proper 
officer,  by  writ  of  supersedeas,  according  to  the  ancient  practice  of  this  Court.  This 
rule  adds  a  new  terra  to  the  rule  for  declaring  as  laid  down  by  the  statute  :  by  the 
statute  they  were  to  declare  and  leave  a  copy  before  the  end  of  the  next  terra,  !iow 
they  are  also  to  file  the  affidavit  of  the  delivery  of  the  copy  within  a  limited  time.  If 
they  do  not  declare  and  leave  a  copy  within  the  time  limited,  the  piisoner  is  super- 
sedable.  In  the  present  case  the  Plaintiff  has  declared  in  time,  and  has  filed  his 
affidavit  in  time,  but  he  has  not  left  a  copy  in  time.  The  8  &  9  Will.  3,  c.  27,  s.  13, 
which  respects  prisoners  in  the  Fleet,  was  probably  made  in  consequence  of  a  doubt 
whether  the  former  statute  extended  to  them,  and  provides  that  it  shall  be  lawful  for 
any  person  after  filing  or  entering  a  declaration  with  the  proper  officer,  to  deliver  a 
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copy  of  such  declaration  to  the  defendant,  or  to  the  officer  of  the  Fleet,  and  after  rule 
given  thereupon,  to  be  out  in  eight  days  at  most  after  delivery  of  the  copy,  and  affidavit 
made  of  the  delivery,  to  sign  judgment,  as  if  the  defendant  had  been  actually  charged 
at  the  bar  with  the  action.  Here  filing  and  entering  the  declaration  with  the  proper 
officer,  and  delivering  the  copy,  is  made  sufficient,  and  from  hence  we  may  collect, 
that  declaring  in  the  statute  4  &  5  W.  &  M.  and  filing  or  entering  the  declaration  with 
the  proper  officer  in  this  statute  mean  the  same  thing;  and  to  both  is  superadded 
delivering  a  copy,  as  that  which  shall  be  tantamount  to  the  ancient  mode  of  charging 
with  a  declaration.  In  the  rule  of  Easter,  8  Geo.  1,  which  respects  the  declaring 
against  prisoners  who  have  surrendered  in  discharge  of  their  bail,  and  provides  that 
the  Defendant  shall  be  entitled  to  his  supersedeas,  unless  the  Plaititiff  shall  declare 
against  the  Defendant  within  two  Terms  after  the  render,  the  language  is  simply, 
"  shall  declare  ;  "  but  this  includes  filing  or  entering  the  declaration  and  delivering  the 
copy.  This  may  be  collected  from  the  case  of  Clavey  and  Watts,  2  Bl.  786,  where  the 
Court  ordered  a  supersedeas,  because  the  declaration  was  not  delivered  to  the  party 
himself  or  to  the  turnkey  in  time.  That  was  a  strong  case,  for  the  declaration  had 
been  delivered  in  time  to  the  Defendant's  attorney,  the  Defendant  having  put  in  special 
bail  by  attorney,  and  afterwards  surrendered.  Respecting  detainers  of  prisoners  in 
the  Fleet,  it  is  ordered  by  another  rule,  that  no  copy  of  a  declaration  delivered  at  the 
Fleet  prison  against  any  person  there  shall  be  a  sufficient  charge  to  hold  such  [539] 
piisoner  to  bail,  or  to  detain  such  prisoner  for  want  of  bail,  unless  an  affidavit  to  hold 
to  bail  is  made  and  filed,  and  an  indorsement  made  by  the  prothonotary  upon  such 
copy  of  the  declaration,  signifying  the  sum  of  money  specified.  Here  the  entering 
and  filing  the  declaration  is  dropped,  and  the  delivery  of  the  copy  of  the  declaration 
is  considered  as  the  essence  of  the  declaration,  though  doubtless  the  declaration  would 
still  be  to  be  entered  in  the  Prothonotary 's  office.  There  was  a  case  of  Prime  and 
others  v.  Moore,  in  Barnes  notes  of  practice,  p.  392,  where  the  Court  set  aside  the 
proceedings  against  a  Defendant,  who  had  been  served  with  a  copy  of  process,  and  had 
become  a  prisoner  before  declaration,  the  Plaintiff  having  entered  an  appearance  for 
him  according  to  the  statute,  and  left  a  declaration  in  the  office,  and  given  him  notice 
of  it ;  the  Court  being  of  opinion,  that  the  declaration  ought  to  have  been  delivered 
at  the  Fleet ;  which  is  further  proof,  that  delivery  of  the  copy  of  the  declaration  is 
considered  as  an  essential  part  of  declaring  against  a  prisoner.  It  has  been  thought 
80  essential,  and  so  much  more  essential  than  the  entry  of  the  declaration,  that  in 
Stricklarul  v.  Hodgson  (Cooke's  Rep.  114,  and  Barnes,  372)  it  was  held,  that  a  declara- 
tion against  a  prisoner  in  a  county  gaol  need  not  be  entered  with  the  prothonotary 
before  the  delivery,  but  that  it  must,  before  it  is  filed  with  the  secondary,  which,  it  is 
said,  means  any  lime  before  rule  to  plead.  But  to  prevent  mistake,  I  would  observe, 
that  this  case  does  not  seem  to  apply  to  the  question,  what  shall  amount  to  declaring 
in  due  time  1  We  are  all  therefore  of  opinion,  that  the  Defendant  in  this  case  is  super- 
sedable,  because  the  Plaintiff  did  not  deliver  a  copy  of  the  declaration  before  the  end 
of  the  term  after  the  process  was  returnable. 
Per  Curiam.     Rule  absolute. 


Bolton  v.  Puller  and  Others,  Assignees,  &c.     June  15th,  1796. 

[Applied,  Johnson  v.  Robarts,  1875,  44  L.  J.  Ch.  473.] 

A.  B.  C.  &  D.  were  partners  in  a  banking-house  at  Liverpool,  and  C.  it  D.  also  carried 
on  a  separate  mercaniile  concern  in  London;  J.  S.  having  accepted  bills  payable  at 
the  house  of  C.  &  D.  employed  A.  B.  C.  &  D.  to  get  them  paid  accordingly,  and 
agreed  to  deposit  with  them  good  bills  indorsed  by  him,  for  the  purpose  of  enabling 
them  so  to  do ;  A.  B.  C.  &  D.  debited  J.  S.  in  account  for  his  acceptances,  and 
credited  him  for  all  the  bills  which  he  deposited  ;  some  of  the  bills  so  deposited  by 
J.  S.  were  remitted  by  A.  B.  C.  &  D.  to  C.  &  D.  upon  the  general  account  between  the 
two  houses,  and  before  any  of  the  acceptances  of  J.  S.  became  due  both  houses 
failed,  and  J.  S.  was  obliged  to  pay  his  own  acceptances;  held  that  the  assignees  of 
C.  &  D.  were  entitled  to  retain  against  J.  S.  the  bills  remitted  to  them  by  A.  B.  C. 
&  D.     Held  also,  that  it  made  no  difference  that  one  of  the  bills  remitted  did  not 
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arrive  in  London  till  after  the  bankruptcy  of  C.  &  D.  though  sent  by  A.  B.  C.  & 
D.  before  that  event  (a). 

Trover  for  two  bills  of  exchange  ;  one  of  40001.  and  one  of  3981.  8s.  3d. 

[540]  The  Defendants  pleaded  the  general  issue,  and  at  the  trial  before  Eyre  Ch.  J. 
at  the  Guildhall  sittings  after  Michaelmas  Term,  1795,  a  special  verdict  was  found  to 
the  following  effect:  John  Bolton  was  a  merchant  at  Liverpool;  John  Forbes  and 
Daniel  Gregory,  for  some  years,  and  until  they  became  baiilfrupt,  were  copartners, 
and  carried  on  business  as  merchants  in  London,  under  the  firm  of  Burton,  Forbes 
and  Gregory.  On  the  1st  of  May,  1774,  Forbes  and  Gregory  entered  into  (lartner- 
ship  with  one  Charles  Caldwell  and  one  Thomas  Smith,  in  the  trade  and  l)usiness  of 
bankers,  to  be  carried  on  at  Liverpool,  under  the  firm  of  Charles  Caldwell  and  Co. 
and  so  continued  to  trade  till  that  house  became  bankrupt.  The  house  at  Liverpool 
bad  dealings  and  transactions  with  Forbes  and  Gregory,  carrying  on  business  as 
merchants  under  the  firm  of  Burton,  Forbes  and  Gregory,  in  London  ;  and  between 
the  two  houses  in  Liverpool  and  London,  there  was  an  open  account  current.  Bolton 
for  some  years,  and  until  the  house  at  Liverpool  became  bankrupt,  employed  that 
house  as  his  bankers  ;  and  they  used  to  procure  bills  which  had  been  accepted  by  him, 
payable  at  the  house  in  London,  to  be  there  paid  when  they  fell  due.  Those  payments 
when  made  were  carried  by  the  house  in  London  to  their  account  with  the  house  at 
Liverpool,  and  by  the  house  at  Liverpool  to  their  account  with  Bolton.  Li  the 
banking  account  between  Bolton  and  the  house  at  Liverpool,  Bolton  was  made  debtor 
for  cash  received  of  them,  and  for  bills  accepted  by  him  payable  at  the  house  in 
London  ;  and  was  credited  in  such  account  for  all  bills  and  cash  paid  by  him  into  the 
said  house.  An  interest  account  was  kept  between  Bolton  and  the  house  at  Liverpool, 
which  was  balanced  every  three  months ;  and  the  latter  was  also  allowed  a  profit  on 
the  said  account  of  one  quarter  per  cent,  on  bills  and  cash  paid,  either  by  them  or  by 
the  house  in  London,  on  their  account,  for  the  use  of  Bolton.  Bills  having  been 
accepted  by  Bolton  to  the  amount  of  19,7021.  payable  at  the  house  in  London,  on  the 
28th  of  February  1793,  he  proposed  to  the  house  at  Liverpool,  that  they  should 
procure  the  same  to  be  paid  as  they  fell  due  by  the  house  in  London,  and  that  to 
enable  the  house  at  Liverpool  to  provide  for  such  payments,  he  should  deliver  to 
them  certain  other  bills  of  exchange  whereof  those  mentioned  in  the  declaration  were 
parcel  with  his  indorsement  thereon  ;  to  this  proposal  the  house  at  Liverpool  agreed. 
In  pursuance  of  this  agreement,  Bolton  on  the  1st  of  March  1793,  and  on  other  days 
between  that  day  and  the  16th  of  March  in  the  same  year,  delivered  to  the  house 
at  IJverpool,  several  bills  of  exchange,  amounting  in  the  whole  to  the  [541]  sura  of 
11, .5831.  2s.  9d.  ;  among  these  was  the  bill  for  40001.  mentioned  in  the  declaration. 
On  the  16th  of  March  1793,  he  delivered  to  the  same  house  other  bills,  with  a  check 
on  that  house  (which  they  received  as  cash),  to  the  amount  of  9121.  Is.  Od.  ;  among 
these  was  the  bill  for  3981.  18s.  3d.  also  mentioned  in  the  declaration.  All  these  bills 
were  the  property  of  Bolton,  and  duly  indorsed  by  him  ;  the  bill  for  40001.  having 
also  previously  to  the  delivery  been  accepted  by  him.  On  the  4th  March  1793,  the  bills 
accepted  by  Bolton,  payable  at  the  house  in  London,  were  by  the  house  at  Liverpool 
entered  on  the  debit  side  of  the  account  between  them  and  Bolton  ;  and  the  bills 
delivered  by  Bolton  to  the  house  at  Liverpool,  were  by  them  carried  to  his  credit  in 
the  same  account  at  the  times  when  they  were  respectively  delivered.  On  the  debit 
side  of  the  books  of  the  house  at  Liverpool,  it  appeared  that  Bolton's  acceptances, 
amounting  to  19,7021.  13s.  lOd.,  were  entered  thus: — "March  4tb,  55  acceptances 
due  in  April,  19,7021.  13s.  lOd.  ;"and  on  the  credit  side,  the  bills  delivered  to  the 
house  by  Bolton  were  entered,  some  with  the  date  of  their  delivery  and  the  day  on  which 
they  were  to  fall  due,  and  some  with  the  former  onl}-.  On  the  2d  of  March  1793, 
the  house  at  Liverpool  remitted  the  above-mentioned  bill  for  40001.  together  with 
other  bills  to  the  amount  in  the  whole  of  30,0001.  and  upwards,  to  the  house  in 
London,  to  be  carried  to  the  account  of  the  house  at  Liverpool;  and  on  the  16th  of 
March,  they  remitted  the  above-mentioned  bill  for  3981.  18s.  3d.  together  with  other 

(a)  Vide  Carslairs  v.  Bates,  3  Campb.  301.  Collins  v.  Martin,  post,  649.  Jacaud 
V.  French,  12  EaH,  317,  323.  IFilliams  v.  Everett,  14  East,  582-594.  Scolt  v.  Franklin, 
15  E-ist,  428,  436.  Bosanquet  v.  Wray,  6  Ta'int.  597.  Thompson  v.  Giles,  2  B.  .fe  C. 
422,  426. 
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hills,  amounting  in  the  whole  to  80001.  and  upwards,  to  be  carried  to  the  same  account. 
This  last  bill  for  3981.  18s.  3fl.  was  received  by  the  house  in  London  on  the  18th  of 
March  1793.  Some  of  the  bills  delivered  by  Bolton  to  the  house  at  Liverpool  were 
negotiated  by  them,  and  the  value  received  to  their  own  use.  On  the  28th  of 
February  1793,  and  from  thence  till  the  bankruptcy  of  the  house  at  Liverpool,  the 
house  in  London  was  largely  in  advance  to  the  house  at  Liverpool.  On  the 
16th  of  March  1793,  the  house  at  London  became  insolvent,  and  on  the  18th  of 
the  same  month  a  commission  of  bankruptcy  issued  against  them,  under  which  the 
present  Defendants  were  assignees.  On  the  same  day  the  house  at  Liverpool  also 
became  bankrupt,  and  a  joint  commission  of  the  same  date  issued  against  Charles 
Caldwell,  Thomas  Smith,  John  Forbes,  and  Daniel  Gregory,  as  partners  in  the  banking- 
house  at  Liverpool.  The  house  at  Liverpool  at  the  time  of  their  bankruptcy  was 
indebted  to  Bolton  in  the  sum  of  20001.  and  upwards  ;  and  [542]  none  of  that  parcel 
of  bills,  amounting  to  19,7021.  13s.  lOd.  accepted  by  Bolton,  payable  at  the  house  in 
London,  were  paid  either  by  that  house  or  by  the  house  at  Liverpool,  but  were  paid 
by  Bolton  himself.  The  Defendants  possessed  themselves  of  the  two  bills  in  question 
as  assignees  of  Forbes  and  Gregory,  and  refused  to  deliver  them  on  demand. 

This  case  was  first  argued  in  Easter  Term  last  by  Williams  Serjt.  for  the  Plaintiff, 
and  Hey  wood  Serjt.  for  the  Defendants,  and  a  second  time  in  this  term  by  Adair  Serjt. 
for  the  former,  and  Le  Blanc  Serjt.  for  the  latter. 

Arguments  for  the  Plaintiff.  In  the  first  place  Caldwell  and  Co.  at  Liverpool, 
and  Forbes  and  Gregory  in  London,  are,  with  respect  to  the  transactions  on  which 
this  case  arises,  to  be  considered  as  the  same  persons.  Secondly,  the  bills  for  which 
this  action  was  brought,  were  appropriated  by  Bolton  to  the  particular  purpose  of 
answering  his  acceptances  at  the  house  in  London,  and  not  paid  in  on  the  general 
account.  Thirdly,  trover  is  the  proper  form  of  action.  First,  though  a  separate  trade 
was  canied  on  by  Forbes  and  Gregory  in  London,  yet  as  they  were  also  partners  in 
the  banking  house  at  Liverpool,  they  were  parties  to  the  acts  of  Caldwell  and  Smith, 
and  therefore  the  agreement  made  by  them  with  Bolton  was  the  joint  engagement 
of  the  four  partners,  and  binding  on  them  all  in  law.  The  demands  of  third  persons 
on  the  house  at  Liverpool,  cannot  be  affected  either  by  the  distant  residence  of  Forbes 
and  Gregory,  or  by  their  separate  concerns.  Secondly,  it  is  settled  law  that  the 
property  of  goods  deposited  with  a  factor  and  not  disposed  of,  continues  in  the 
principal,  and  may  (subject  to  the  factor's  lien)  be  recovered  in  trover  either  against 
him  or  his  assignees.  In  the  present  case  the  Defendants  have  no  lien  ;  for  the 
balance  of  account  is  in  the  plaintiff's  favour.  Bolton  therefore  is  entitled  to  recover, 
unless  precluded  by  the  preferable  right  of  the  creditors  of  the  house  in  London  to 
the  separate  estate  of  Forbes  and  Gregory.  Admitting  that  the  bills  were  remitted 
by  the  house  at  Liverpool  to  the  house  in  London  on  the  general  account,  and  there- 
by became  the  separate  property  of  the  latter,  still,  whatever  rule  courts  of  equity 
may  have  adopted  in  the  apportionment  of  the  joint  and  separate  estate  to  the  respective 
creditors,  it  has  never  been  held  in  a  court  of  law,  that  an  action  will  not  lie  because 
the  thing  demanded  has  in  this  manner  become  the  several  property  of  a  single  partner  ; 
for  private  agreements  made  between  partners,  as  to  their  claims  upon  each  ot.her,  cannot 
affect  the  creditors  of  the  firm.  Waiigh  [543]  v.  Carver,  2  H.  Bl.  235.  But  this  is  not 
a  question  between  creditors  of  the  two  houses,  but  an  action  by  Bolton  for  the  recovery 
of  specifie  goods.  Though,  therefore,  the  remittance  of  the  bills  might  have  trans- 
muted the  property  to  the  house  in  London  as  against  the  house  at  Liverpool,  it 
cannot  have  that  effect  as  against  Bolton.  The  house  at  Liverpool  had  it  not  in  their 
power  to  negociate  these  bills  generally  without  a  breach  of  their  agreement.  For  it 
is  to  be  observed,  that  the  house  at  Liverpool  were  not  parties  to  the  bills  which 
Bolton  had  accepted,  payable  at  the  house  in  London  ;  so  that  these  bills  were  not 
deposited  with  the  house  at  Liverpool,  to  indemnify  them  against  those  acceptances 
(to  which  they  were  not  liable)  but  to  be  applied  specifically  in  their  discbarge. 
Herein  consists  the  difference  between  this  and  the  case  of  a  banker  who  draws  on  his 
correspondent  in  favour  of  a  customer,  and  takes  bills  as  an  indemnity.  And  by  this 
it  is  also  distinguished  from  the  case  of  Bent  ami  another  v.  Puller  and  others,  5  Terra 
Eep.  49-1.  In  that  case  Caldwell  and  Co.  had  made  themselves  liable  on  their  drafts 
in  favour  of  Bent,  and  had  therefore  a  lien  on  the  bills  deposited  by  him  :  but  in  the 
present  instance  they  had  no  such  lien  on  the  bills  deposited  by  Bolton,  who  might  if 
he  pleased  have  recalled  them  at  any  time  before  they  were  applied  to  the  discharge 


1056  BOLTON    V.  PULLER  1  BOS.  ft  PVL.  M4 

of  hi8  acceptances.  This  distinction  is  also  supported  by  the  case  Ex  'parte  Dumas, 
2  Vez.  582.  1  Atk.  232,  S.  C.  At  all  events  the  PlaintiflT  is  intitled  to  recover  the 
lesser  bill  for  3981.  18s.  3d.,  that  not  having  arrived  in  London  till  the  18th  of  March, 
which  was  two  days  after  the  failure  of  Forbes  and  Gregory.  Thirdly,  if  the  property 
of  these  bills  be  in  the  Plaintiff,  trover  is  the  proper  remedy.  Lord  Hardwicke,  indeed, 
in  the  case  Ex  parte  Dumas,  seems  to  express  a  doubt  upon  this  point,  because  the  legal 
property  follows  the  chose  in  action  which  is  assigned  by  the  indorsement.  In  the 
present  case,  however,  the  indorsement  was  not  intended  to  transfer  the  property  at 
all  events,  but  otdy  to  enable  the  house  at  Liverpool  to  apply  the  bills  to  the  purpose 
for  which  they  were  deposited.  Now  that  ap|iliealion  was  not  made,  and  therefore 
the  property  of  the  bills  remains  as  if  they  had  never  been  indorsed.  In  Bent  v.  Puller, 
if  the  bills  had  been  appropriated,  trover  might  have  been  maintained  for  them  ;  and 
in  Tooke  v.  HdUngumth,  -5  Term  Kep.  21.5  (and  2  H.  Bl.  rm),  though  the  Court 
differed  in  opinion  on  the  case,  no  objection  was  taken  to  this  form  of  action,  and 
judgment  was  given  for  the  Plaintiff. 

Arguments  for  the  Defendants.  First,  the  bills  in  question  were  paid  in  upon  the 
general  account  between  Bolton  and  the  house  at  [544]  Liverpool.  It  appears  from 
the  special  verdict,  that  during  the  intercourse  between  Bolton  and  that  house,  previous 
to  this  transaction,  the  bills  lodged  by  the  latter  with  the  former  were  always  paid  to 
the  general  account.  Had  they  ever  been  appropriated  in  this  case,  they  would  not 
have  answered  the  object  of  that  appropriation  ;  for  the  bills  accepted  amounted  to 
19,7021.  13s.  lOii.  whereas  those  deposited  amounted  to  12,49.51.  3s.  9d.  only.  Besides, 
it  appears  from  the  dates  of  the  latter,  that  they  were  not  to  become  due  till  after  the 
acceptances,  and  therefore  were  not  calculated  either  in  amount  or  time  to  he  employed 
specifically  in  their  discharge.  This  transaction  was  merely  a  continuation  of  the 
general  dealings  between  Bolton  and  the  house  at  Liverpool.  No  particular  account 
was  either  agreed  upon  or  kept ;  had  there  been  any  such  it  must,  as  in  the  case  Ex 
parte  Dumas,  have  been  distinguished  by  some  characteristic  title  or  appropriate  mark. 
If  the  bills  had  been  meant  as  a  deposit,  they  would  not  have  been  indorsed  by  Bolton. 
They  were  in  fact  [laid  in  with  a  view  to  swell  his  credit  with  the  house  at  Jjiverpool, 
to  a  level  with  the  large  disbursements  about  to  be  made  on  his  account.  The  bill 
for  3981.  18s.  3(1.  is  not  distinguished  from  that  for  40001.  ;  for  though  it  was  not 
received  in  London  till  after  the  separate  bankruptcy  of  Forbes  and  Gregory,  it  was 
put  into  the  post-oHice,  and  the  postage  ])aid,  during  the  solvency  of  the  house  at 
Liverpool ;  the  property,  therefore,  here  was  as  effectually  changed  as  the  property  of 
goods  delivered  to  a  carrier,  which  has  been  held  to  vest  in  the  assignees  of  the  vendee 
unless  stopped  in  transit il.  Hasioell  v.  Hunt,  cit.  per  Buller  J.  Tooke  v.  HoUiiKjxvmih, 
5  T.  R.  231,  and  Ellis  v.  Hunt,  3  Term  Hep.  464.  Secondly,  the  house  in  London  was 
distinct  from  that  at  Liverpool,  and  the  acts  of  the  former  were  not  binding  on  the 
latter.  Indeed,  the  Plaintiff  himself  eeigaged  the  house  at  Liverpool  to  do  a  separate 
act  by  the  terms  of  his  agreement;  the  house  in  London  being  only  known  to  him  as 
the  correspondent  of  that  at  Liverpool :  at  least  it  does  not  lie  with  him  who  has 
treated  them  as  distinct,  to  make  them  responsible  as  one.  Though  the  funds  of  the 
house  in  London  as  belonging  to  two  of  the  partners  iti  the  house  at  Jjiverpool  be 
liable  to  the  Plaintiff's  demand  upon  the  latter  house,  yet  against  the  assignees  of 
Forbes  and  Gregory  as  the  separate  firm,  this  action  cannot  be  maintained.  Suppose 
the  house  in  London  to  have  consisted  of  four  partners,  two  of  whom  were  strangers 
to  the  house  at  Liverpool ;  the  four  would  not  have  been  liable  because  Forbes  and 
Gregory  were  members  of  the  latter  partnership;  and  even  if  the  [545]  strangers 
were  removed,  the  houses  would  remain  equally  distinct.  Forbes  and  Gregory  in 
their  separate  capacity  were  no  parties  to  the  agreement  between  Bolton  and  the 
house  at  Liverpool.  If  the  latter  had  got  the  bills  discounted  with  a  third  person, 
and  sent  the  cash  arising  therefrom  to  London  to  answer  the  acceptances,  such  person 
might  have  returned  the  bills  whether  the  acceptances  were  paid  or  not.  The  house 
at  London  stands  in  the  place  of  such  person,  and  therefore  this  action  cannot  be 
maintained  against  their  assignees.  The  case  of  JFaugh  v.  Carver  only  decides,  that 
the  piivate  agreements  of  partners  individually  between  each  other,  cannot  affect 
the  rights  of  creditors  to  sue  them  all  upon  the  joint  account.  Thirdly,  trover  is  not 
the  proper  remedy.  It  is  immaterial  whether  the  bills  were  indorsed  in  blank,  or  to 
the  house  at  Liverpool.  The  object  of  the  indorsement  was  to  pass  the  property  on 
the  faith  of  the  subsisting  agreement.     Had  the  bills  been  entered  short  in  the  account, 
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they   would  then,   according  to  the  opinion   of  Blackstone   J.   in   Zinck  v.    Walker, 

2  Bl.  1156,  have  been  only  a  deposit,  and  have  remained  the  property  of  Bolton.  In 
this  case  they  were  meant  to  be  converted  into  cash,  and  therefore  cannot  be  recalled. 
It  has  been  decided,  that  if  a  man  deliver  money  to  another  to  buy  cattle,  the  property 
of  the  money  is  in  the  bailee,  3  Leon.  38,  Anon.  So  if  goods  be  delivered  to  A.  to 
pay  a  debt  to  B.,  A.  may  sell  them.  Bridget  Clarke's  Case,  2  Leon.  30.  If  then  the 
legal  property  passed  by  the  indorsement,  Lord  Hardwicke's  opinion  in  the  case  Ex 
parte  Dumas  is  decisive,  even  though  the  Plaintiff  be  deemed  to  have  an  equitable  lien  ; 
for  though  it  cannot  be  recovered  by  the  legal  owner  against  one  having  an  equitable 
lien,  yet  it  has  never  been  held  that  trover  will  lie  against  the  legal  owner  by  him  who 
hath  an  equitable  lien.  Neither  in  Tooke  v.  Hollingivmih,  or  in  Bent  v.  Puller,  are  the 
bills  stated  to  have  been  indorsed,  nor  was  there  any  question  on  the  nature  of  the 
remedy. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  (who,  after  stating  the  case,  said):  The  question  is,  Whether  the 
Plaintiff  can  maintain  this  action  upon  this  case?  For  him  it  is  urged,  that  the  house 
in  London  is  a  house  of  trade,  carried  on  by  two  of  the  partners  in  the  banking-house 
at  Liverpool ;  though  it  is  admitted,  that  the  trade  carried  on  in  London  is  the 
separate  estate  of  those  two  partners.  It  is  insisted,  that  [546]  the  bills  in  their 
hands  remained  in  the  same  state,  subject  to  the  same  rules  of  law  and  equity,  as 
would  have  applied  to  them  in  possession  of  the  house  at  Liverpool ;  and  thaf,  having 
been  appropriated  (as  it  is  called),  or  delivered  to  the  house  at  Liverpool  for  a  special 
purpose,  and  not  having  been  ultimately  applied  to  that  purpose,  and  remaining  in 
specie  in  their  possession,  Bolton  would  have  been  entitled  to  demand  to  have  them 
delivered  up  to  him  by  the  banking-house  at  Liverpool,  or  by  the  assignees  of  that 
house,  supposing  them  to  have  come  to  the  hands  of  those  assignees.  I  take  it  to  be 
now  settled,  that  bills  in  the  hands  of  a  banker,  like  goods  in  the  hands  of  a  factor,  in 
the  event  of  a  bankiuptcy  are  to  be  delivered  up,  subject  only  to  the  lien,  which  the 
banker  may  have  upon  them  for  the  balance  of  his  account.  On  the  other  hand  it  is 
clear,  that,  if  indorsed  bills  are  deposited  with  a  banker,  and  they  are  by  him  negotiated 
to  a  third  person,  though  the  purpose,  for  which  they  were  deposited  should  be  ever 
so  cruelly  disappointed  by  his  becoming  bankrupt,  the  original  owner  can  have  no 
claim  to  recover  them  in  trover  against  such  third  person  (a).  The  present  seems  to 
be  a  middle  case,  and,  I  believe,  is  a  new  one.  We  must  endeavour  to  ascertain 
to  which  class  it  belongs. 

There  can  be  no  doubt,  that,  as  between  themselves,  a  partnership  may  have 
transactions  with  an  individual  paitner,  or  with  two  or  more  of  the  partners  having 
their  separate  estate,  engaged  in  some  joint  concern,  in  which  the  general  partnership 
is  not  interested  ;  and  that  they  may  by  their  acts  convert  the  joint  property  of  the 
general  partnership  into  the  separate  property  of  an  individual  partner,  or  into  the 
joint  property  of  two  or  more  partners  or  e  eonverso.  And  their  transactions  in  this 
respect  will,  generally  speaking,  bind  third  persons,  and  third  persons  may  take 
advantage  of  them  in  the  same  manner,  as  if  the  partnership  were  transacting 
business  with  strangers ;  for  instance — suppose  the  general  partnership  to  have  sold 
a  bale  of  goods  to  the  particular  partnership,  a  creditor  of  the  particular  partnership 
might  take  those  goods  in  execution  for  the  separate  debt  of  that  particular  partner- 
ship. In  some  respects  therefore  an  individual  partner,  or  a  particular  partnership 
consisting  of  two  or  more  of  those  persons,  who  are  partners  in  some  larger  partner- 
ship, may  be  considered  as  third  [547]  persons  in  transactions,  in  which  the  general 
partnership  may  happen  to  be  engaged  with  their  correspondent.  On  the  other  hand 
it  will  be  difficult,  if  not  impossible,  for  individual  partners,  or  for  particular  partner- 
ships composed  of  individual  partners,  to  shake  off  privity  in  all  the  transactions  of 
the  general  partnership,  or  to  avoid  all  the  consequences  of  privity.  Each  partner  is 
a  party,  as  well  as  privy,  to  the  transactions  of  the  general  partnership,  though  the 
general  partnership  is  not  a  party  to  the  separate  transactions  of  the  individual  partners. 
Forbes  and  Gregory  were  therefore  parties  to  the  agreement,  which  Caldwell  and 
Smith  entered  into  with  Bolton,  and  were  as  much  bound  by  it  as  Caldwell  and  Smith 
were.     And  I  hold,  that  if  Bolton  had  sued  the  house  at  Liverpool  for  a  breach  of 

(a)  Vid.  Collins  v.  Martin,  post  648,  Hill.  Term  1797. 
C.  P.  IV.— 34 
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that  agreement  and  had  recovered,  he  might  have  taken  any  part  of  the  separate 
estate  of  the  house  in  London  in  execution,  in  satisfaction  of  his  judgment.  But  this 
will  not  touch  the  question,  what  shall  be  deemed  the  joint  property,  and  what  the 
separate  property  of  persons  so  circumstanced.  Joint  or  several,  Bolton's  claim  upon 
it  in  the  case  supposed  would  be  equally  available  to  him. 

Bankiuptey,  when  it  intervenes,  may  very  much  change  the  situation  of  these 
parties.  Mr.  Justice  Heath  suggested  this  consideration  at  the  close  of  the  first 
argument.     It  is  a  very  important  consideration. 

If  all  become  bankrupt?,  all  the  joint  and  all  the  separate  property  will  vest 
in  the  assignees,  whether  the  commissions  are  joint  or  several.  If  a  separate  commis- 
sion issue  against  one  partner,  his  assignees  will  take  all  his  separate  property,  and  all 
his  interest  in  the  joint  property.  If  a  joint  commission  issues  against;  all,  the 
assignees  will  take  all  the  joint  property,  and  all  the  separate  property  of  each 
individual  partner.  In  the  distribution  to  creditors,  a  rule  of  convenience  has  been 
adopted.  To  understand  it,  we  should  see,  what  the  rights  of  creditors  were  as  to 
execution  for  their  debts  before  bankruptcy.  A  sepaiate  creditor  might  take  at  his 
election  the  separate  estate  of  his  debtor,  or  his  debtor's  share  of  the  joint  estate,  or 
both,  if  necessary.  A  joint  creditor  might  take  the  whole  joint  estate,  or  the  whole 
separate  estate  of  any  one  partner.  But  the  rule  of  convenience,  which  has  been 
adopted,  restrains  the  separate  creditor  from  resorting  in  the  first  instance  to  his 
debtor's  share  [548]  of  the  joint  property  ;  and  also  restrains  the  joint  creditor  from 
resorting  in  the  first  instance  to  the  separate  property  of  his  debtor.  Bankruptcy 
has  been  called  a  statute  execution  ;  but,  if  it  has  any  analogy  to  an  execution,  it  is 
certainly  very  much  modified,  and,  as  I  take  it,  by  the  authority  of  the  Chancellor, 
who  is  to  take  order  for  the  distribution  of  the  effects  of  a  bankrupt.  Under  the  rule 
the  separate  creditors  have  a  right  to  be  satisfied  for  their  debts  out  of  the  separate 
property,  in  preference  to  the  joint  creditors  (a).  But  what  shall  be  deemed  separate 
property,  or  what  eH'ect  the  claims  of  third  persons  upon  that  which  (as  between  one 
partner  and  the  partnership)  would  be  separate  property,  are  questions,  which  neither 
bankruptcy  nor  the  rule  of  distribution  seems  to  touch.  The  assignees  stand  but 
in  the  place  of  the  bankrupts,  and  take  the  effects  subject  to  every  legal  and  equitable 
claim  upon  those  effects.  And  therefore  I  conclude,  that  though  batikruptcy  very 
much  alters  the  situation  in  which  I  have  placed  Mr.  Bolton,  in  the  course  of  the 
argument,  as  a  creditor  having  obtained  a  judgment  against  the  banking-house  at 
Liverpool  on  the  ground  of  this  agreement;  the  question  now  made  between  him  and 
the  assignees  of  Forbes  and  Gregory  remains  undecided,  and  must  (as  it  appears  to  me) 
depend  on  an  inquiry  into  the  effect  of  the  privity  and  participition  of  Forbes  and 
Gregory  in  the  transaction  between  Bolton  and  the  banking-house  at  Liverpool,  in 
which  they  were  partners. 

The  true  nature  of  that  transaction  has  been  warmly  disputed  in  the  course  of  the 
argument:  but  it  comes  out  to  be  simply  this  :  Bolton  |)aid  into  his  banker's  hands 
these  bills  on  his  general  account  for  a  particular  purpose.  This  has  been  called  an 
appropriation  ;  an<l  legal  consequences  are  deduced  from  thence,  as  if  appropriation 
was  a  technical  term,  or  at  least  was  used  in  some  definite  or  precise  sense  :  whereas 
no  term  in  popular  use  can  be  more  general,  or  more  uncertain  in  its  import.  In 
truth,  when  I  say,  these  bills  were  paid  in  on  a  general  accoinit  for  a  particular 
purpose,  I  mean  otdy  to  say,  that  the  object  which  the  parties  had  in  their  view  was, 
that  the  bankers  [549]  might  be  enabled  to  provide  for  the  payment  of  Mr.  Bolton's 
acceptances  in  London.  So  far  from  being  appropriated  to  any  particular  purpose  in 
the  strict  sense  of  the  word,  the  bills  in  specie  were  not  intended  to  be  applied  to  any 
other  purpose  than  to  be  converted  into  cash,  in  order  to  increase  Mr.  Bolton's  credit 
with  his  bankers  ;  and  in  the  nature  of  things  they  could  not  be  applied  in  specie  to 
the  particular  purpose  of  paying  Mr.  Bolton's  acceptances  in  London.  These  bills, 
at  least  the  bills  in  question,  were  remitted  to  the  house  in  London  on  the  general 

(a)  This  rule  was  adopted  by  Lord  Chancellor  Hardwicke,  and  acted  upon  till 
overturned  by  Lord  Chancellor  Thurlow.  The  subject  has  since  been  fully  considered 
by  Lord  Chancellor  Loughborough,  in  the  case  Ez parte  Elton,  3  Vez.  jun.  238,  but 
does  not  appear  to  have  been  altogether  settled,  though  the  inclination  of  his  Lord- 
ship's opinion  was  strongly  in  favour  of  the  old  rule  adopted  by  Lord  Hardwicke. 
For  the  cases  on  this  point  see  Cooke's  B.  L.  from  page  237  to  250,  ed.  4. 
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account  of  the  banking-houses.  We  cannot  think  that  this  was  a  misapplication  ;  or 
that  the  confidence  of  Mr.  Bolton  was  abused.  It  may  be  asked,  assuming  that  Mr. 
Bolton  considered  both  houses  to  be  in  full  credit,  was  it  not  the  very  thing  he  meant? 
was  not  this  the  probable  mode  by  which  the  banking-house  would  be  enabled  to 
provide  for  the  payment  of  Mr.  Bolton's  acceptances  at  the  house  of  Forbes  and 
Gregory  ?  Then  what  effect  can  the  privity  and  participation  of  Forbes  and  Gregory 
in  the  agreement  between  Bolton  and  the  banking-house  have  on  this  transaction? 
which,  as  between  the  two  houses,  undoubtedly  changed  the  property  in  these  bills; 
a  circumstance  which  distinguishes  this  case  from  ail  the  cases  which  have  been 
determined  on  this  subject,  and  puts  it  out  of  the  reach  of  the  principle  upon  which 
the  case  of  Zinck  v.  Walker,  and  the  late  case  of  Tooke  v.  HoUingworth,  in  the  Court 
of  Error  were  determined.  The  privity  of  Foibes  and  Gregory  to  the  transaction 
at  Liverpool  rather  created  a  demand  upon  them  to  do  what  they  did,  than  to  take 
any  other  course ;  for  there  is  no  pretence  to  say  that  it  was  intended  that  a  separate 
account  of  these  bills  should  be  kept  by  any  body.  The  business  went  on  in  the 
regular  channel  upon  the  foot  of  the  agreement,  without  the  least  imputation  upon 
it,  up  to  the  moment  of  the  bankruptcy,  when  the  adverse  rights  of  the  creditors  of 
the  two  houses  attached. 

If  up  to  the  moment  of  the  bankruptcy  nothing  affected  the  right  of  Forbes  and 
Gregory  to  hold  these  bills  on  their  separate  account,  that  light  must  vest  in  the 
assignees  of  Forbes  and  Gregory  with  nothing  to  affect  it.  The  assignees  of  Forbes 
and  Gregory  are  bound  to  admit  that  Forbes  and  Gregory  knew  that  Mr.  Bolton's 
object,  and  that  the  object  of  the  partnership  at  Liverpool  was,  that  by  means  of 
these  bills  the  acceptances  were  to  be  provided  for.  But  how  were  these  bills  to 
operate  as  means?  They  were  to  be  dealt  with  as  the  banking-house  [550]  thought 
fit  to  deal  with  them;  to  be  negotiated,  if  they  thought  fit;  to  be  discounted  at 
Liverpool,  if  they  pleased,  or  remitted  to  whom  they  pleased  ;  and  were  necessarily  to 
be  converted  into  money,  in  order  to  be  means  effectual  to  the  purpose  even  of  the 
parties  who  deposited  them 

If  then  Forbes  and  Gregory  were  parties  capable  of  acquiring  a  property  in  these 
bills,  as  capable  as  any  third  party,  and  did  acquire  it  without  reproach,  and  in  truth 
in  pursuance  of  that  agreement  upon  which  they  were  delivered  to  the  banking-house ; 
why  are  not  Forbes  and  Gregory  to  be  considered  as  third  persons,  with  whom  these 
bills  have  been  negotiated  ?  If  they  were  to  be  so  considered,  this  determines  the 
class  to  which  I  said  in  a  former  part  of  the  argument,  we  were  to  endeavour  to 
reduce  this  middle  case  between  the  case  of  oiiginal  parties  to  the  transaction  and 
the  case  of  third  persons  holding  such  bills  as  these  in  the  ordinary  course  of  the 
negotiation  of  bills  of  exchange. 

A  circumstance  belonging  to  the  lesser  bill  of  3981.  18s.  3d.  was  taken  notice  of 
in  the  argument;  namely,  that  it  came  to  the  hands  of  Forbes  and  Gregory  on  the 
day  when  they  became  bankrupt.  We  are  of  opinion,  that  the  bill  having  been 
remitted,  as  far  as  concerned  the  house  remitting,  before  the  bankruptcy,  and  to  a 
creditor,  cannot  be  recalled,  and  must  follow  the  fortune  of  the  other  bill. 

It  is  a  great  misfortune  to  Mr.  Bolton  to  have  been  so  deeply  concerned  with 
these  falling  houses.  In  such  cases  it  too  often  happens  that  heavy  losses  fall  some- 
where. The  only  consolation  is,  that  it  is  the  law  of  the  land,  and  not  the  caprice,  or 
even  error  of  any  man,  which  cati  ultimately  decide  where  they  shall  fall. 

Our  opinion  upon  this  case  is,  that  the  judgment  must  be  for  the  Defendants. 

Judgment  for  the  Defendants. 

In  this  Term,  Mr.  Serjt.  Cockell  and  Mr.  Serjt.  Shepherd  were  made  King's  Serjeants. 
End  of  Trinity  Term. 

[551]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas,  and 
Exchequer  Chamber,  in  Michaelmas  Term,  in  the  Thirty-Seventh 
Year  of  the  Reign  of  George  III. 

Lightfoot  and  Another  v.  Tenant.     Nov.  14th,  1796. 

To  debt  on  bond  the  Defendant  pleaded  that  the  bond  was  given  to  secure  payment 
of  the  price  of  goods  agreed  to  be  sold  and  delivered  in  Loudon  by  the  Plaiutifl' 
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to  the  Defendant,  to  be  by  the  latter  ehippe'l  to  Osterid,  and  from  thence  re-shipped 
for  the  East  Indies,  and  there  trafJicked  with  clandestinely.  Held  a  suflficient  bar 
to  the  action;  the  case  beinj;  within  the  7  Geo.  1,  c.  21,  which  avoids  all  contracts 
for  supplying  cargoes  to  foreign  ships  in  such  a  trade  (a). 

Debt  on  bond.  The  Defendant  prayed  Oyer  of  the  bond  and  condition  ;  and  then 
pleaded  non  est  factum,  and  five  other  pleas,  stating  the  bond  to  have  been  given  on 
an  illegal  consideration,  on  all  of  which  issues  wore  joined. 

At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Easter  Term  1796, 
a  verdict  was  found  for  the  Plaintiff  on  the  plea  of  noTi  est  factum,  and  on  the  2d,  3d, 
and  Sth,  pleas  ;  and  a  verdict  for  the  Defendant  on  the  4th  and  6th  pleas,  which  were 
as  follow.  Fourth  plea,  that  "the  PlaintifTs  and  the  Defendant  long  before  the 
making  of  the  said  writing  obligatory  were  and  still  are  subjects  of  this  realm  ;  and 
that  before  the  making  tif  the  said  writing  obligatory  to  wit,  on  &c.  at  &c.  it  was 
luilawfuHv  agreed  by  and  between  the  PlaintifTs  and  the  Defendant,  that  the  PlaintifTs 
should  sell  atid  deliver  to  the  Defendant  certain  goods,  [652]  wares,  and  merchandizes 
of  a  large  value,  to  wit,  36.31.  lOs.  to  be  by  the  Defendant  shipped  on  board  certain 
ships  or  vessels  in  the  port  of  London,  and  to  be  carried  and  conveyed  on  board  of 
such  ships  and  vessels  to  parts  beyond  the  seas,  that  is  to  say,  to  the  port  of  Oslend, 
to  be  there  shipped  on  board  certain  other  ships  or  vessels  destined  to  sail  to  and  trade 
in  certain  parts  in  the  East  Indies  beyond  the  Cape  of  Good  Hope,  without  the  licence 
and  authority  of  the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies,  and  to  bo  carried  and  conveyed  in  and  on  board  the  said  last-mentioned  ships 
or  vessels  from  the  said  port  of  Ostend  to  a  certain  place  in  the  East  Indies  beyond 
the  Cape  of  Good  Hope,  that  is  to  say,  to  Calcutta,  to  be  there  sold,  trafficked  with, 
and  disposed  of  in  a  course  of  trade,  i:landestinely  and  without  any  licence  and  authority 
from  the  said  Company;  and  that  in  pursuance  of  such  unlawfid  agrKemont  the  PlaintifTs 
well  knowing  that  the  said  goods,  wares,  and  merchandizes  were  to  be  carried  to  Calcutta 
aforesaid  to  be  there  sold,  trafficked  with,  and  disposed  of  in  the  course  of  trade,  did 
afterwards,  to  wit,  on  &c.  at  &c.  sell  and  deliver  to  the  Defendant  the  said  last-mentioned 
goods,  wares,  and  merchandizes,  in  order  that  the  same  so  to  be  shipped  on  board  the 
said  ships  or  vessels  in  the  port  of  London  aforesaid  might  bo  carried  on  board  such 
ships  or  vessels  to  the  port  of  Ostend  aforesaid,  and  there  shipped  on  board  the  said 
other  ships  or  vessels,  and  that  the  same  might  be  carried  and  conveyed  on  board  such 
last-mentioned  ships  or  vessels  to  Calcutta  aforesaid,  and  to  be  there  sold,  trafficked 
with,  and  disposed  of  in  a  course  of  trade  clandestinely  and  without  any  licence  or 
authority  from  the  said  Company.  And  that  the  said  goods,  &c.  were  accordingly 
carried  and  conveyed  on  board,  &c.  from  the  port  of  London  to  the  port  of  0.stond, 
and  there  shipped  on  board,  &c.  to  be  carried  and  conveyed,  &c.  to  Calcutta  to  be 
there  sold,  &c.  And  that  for  the  securing  the  payment  of  the  price  of  the  said  goods, 
&c.  the  Defendant  on  &c.  at  &c.  did  make  and  seal,  and  as  his  act  and  deed  deliver  to 
the  PlaintifTs  the  said  writing  obligatory  in  the  said  declaration  mentioned  with  the 
condition  thereunder  written  ;  and  which  said  writing  obligatory  foi'  the  cause  afore- 
said is  wholly  void  in  law."  Sixth  plea  :  that  "  the  said  writing  obligatory  was  made, 
sealed,  and  (lelivered  by  the  Defendant  to  the  PlaintifTs  for  securing  the  payment  of 
the  price  of  certain  goods,  wares,  and  merchandizes  before  then  sold  and  delivered  by 
the  Plaintiffs  to  the  Defendant  to  be  by  him  the  [553]  Defendant  slipped  on  board 
certain  ships  and  vessels  to  be  carried  and  conveyed  therein  from  thr-  jiort  of  London 
aforesaid  to  parts  in  the  East  Indies  beyond  the  Cape  of  Good  Hope,  that  is  to  say  to 
Calcutta,  the  PlaintifTs  well  knowing  that  the  said  last-mentioned  goods,  &c.  at  the 
time  of  the  sale  and  delivery  thereof  as  aforesaid  were  to  be  so  carried  and  conveyed 
to  Calcutta  aforesaid  to  be  there  sold,  trafficked  with,  and  disposed  of  in  the  course  of 
trade  clandestinely  and  without  any  licence  or  authority  from  the  United  Company  of 
Merchants  of  England  trading  to  the  East  Indies  ;  whereby  the  said  writing  obligatory 
was  and  is  wholly  void  in  law. 

The  bond  was  dated  on  the  Ist  of  February  1794,  and  the  condition  was,  that 
the  Defendants  should  pay  to  the  Plaintiffs  3631.  10s.  on  or  before  the  let  of  August 

(a)  Vide  Paxton  v.  Popham,  9  East,  408.  Langion  v.  Hughes,  1  M.  &  S.  593,  598. 
Wilkinson  v.  Londonsack,  3  M.  &  S.  117.  Cannan  v.  Bryer,  3  B.  &  A.  179.  Bensley 
V.  Bignold,  5  B.  &  A.  335. 
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1795,  with  interest  at  tbe  rate  of  51.  per  cent,  from  the  expiration  of  six  months  after 
the  date  of  the  bond.  On  the  bond  was  the  following  indorsement :  "  London,  20th 
March  1794.  A  policy  of  insurance  per  the  ship  '  Kaunitz,' from  Ostend  to  Bengal 
on  account  of  Mr,  James  Tenant  rests  in  my  possession,  in  which  the  within  mentioned 
account  of  3631.  10s.  is  included.  T.  Bundock."  This  last  person  appeared  at  the 
trial  to  have  been  the  Defendant's  agent  for  the  purchase  of  the  goods,  the  Defendant 
himself  residing  at  Ostend.  He  proved  that  it  was  originally  stipulated  by  the  Plaintiffs 
that  there  should  be  tbe  above  indorsement  made  on  the  bond  when  the  policy  was 
effected,  which  was  not  to  be  done  till  after  the  arrival  of  the  goods  at  Ostend. 

A  rule  nisi  having  been  obtained  for  entering  a  judgment  for  the  Plaintiff  notwith- 
standing the  verdict  found  for  the  Defendant  on  the  4th  and  6th  pleas, 

Le  Blanc  and  Marshall  Serjts.  shewed  cause.  1st,  The  agreement  stated  in  the 
Defendant's  pleas  is  illegal,  being  within  7  Geo.,  Stat.  1,  c.  21,  by  the  2d  section  of 
which  act  all  contracts  and  agreements  whatsoever  made  by  any  of  his  Majesty's 
subjects  for  the  loan  of  any  money  by  way  of  bottomry,  "on  any  ship  or  ships  in  the 
service  of  foreigners,  and  bound  or  designed  to  trade  to  the  East  Indies,  and  all 
contracts  and  agreements  whatsoever  made  by  any  of  his  Majesty's  subjects,  or  any 
person  or  persons  in  trust  for  them,  for  the  loading  or  supplying  any  such  ship  or 
ships  with  a  cargo  or  lading  of  any  sort  of  goods,  merchandize,  &c."  are  declared  to 
be  void.  The  agreement  there  described  is  precisely  that  stated  [554]  in  the  plea. 
2dly,  Supposing  this  agreement  not  to  be  made  void  by  the  7  Geo.  1,  still  the  trade 
itself  being  illegal,  the  Plaintiffs  cannot  recover.  The  case  of  Holman  v.  Johnson, 
Cowp.  341,  will  probably  be  cited  on  the  other  side.  There  the  goods  were  sold  in  the 
ordinary  course  of  trade,  and  though  the  Plaintiffs  knew  they  were  to  be  smuggled 
into  this  country,  they  did  not  sell  them  for  that  purpose ;  the  illegal  use  made  no 
part  of  the  contract.  But  the  case  of  Biggs  v.  Lawrence,  3  Term  Rep.  454,  is  an 
express  authority  against  the  Plaintiffs'  recovery.  The  ground  of  that  determination 
was,  that  the  goods  were  sold  for  the  purpose  of  being  smuggled  into  England.  The 
distinction  between  these  two  cases  establishes  the  Defendant's  plea,  for  the  goods 
here  were  sold  for  the  purpose  of  being  smuggled  into  India,  and  the  agreement  was 
that  they  should  be  sent  to  Ostend,  and  from  thence  to  Calcutta.  Clugas  v.  Penaluna, 
4  T.  R.  466,  and  Waymell  v.  Reed  and  another,  5  T.  R.  599,  are  also  authorities  to 
shew  that  a  Plaintiff  who  takes  any  part  in  an  illegal  transaction  cannot  recover. 

Adair  and  Shepherd,  Serjts.  contra.  1st,  The  contract  on  the  part  of  the  Plaintiffs 
being  only  to  deliver  these  goods  at  Ostend,  this  bond  is  not  made  void  by  7  Geo.  1, 
which  does  not  apply.  Here  the  vendors  had  full  power  over  the  goods,  and  might 
have  resold  them  at  Ostend,  since  the  Plaintiffs'  interest  in  them  cease  on  their  arrival 
at  that  place.  2dly,  The  cases  decided  on  this  subject  do  not  preclude  us  from 
recoveiing.  The  principle  of  Holman  v.  Johnson  is,  that  where  the  contract  of  sale 
is  complete  before  the  illegal  part  of  the  transaction  commences,  the  bare  knowledge 
in  the  vendor  of  the  vendee's  intent  does  not  vitiate  the  contract.  In  each  of  the 
three  other  cases  cited,  the  Plaintiffs  had  taken  some  step  to  effectuate  the  illegal 
intention.  It  has  never  yet  been  determined  that  bare  knowledge  of  an  illegal  intent 
in  the  vendee,  bars  the  vendor's  recovery. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.  We  are  all  of  opinion,  that  the  4th  plea  is  good  and  a  sufficient  bar 
to  the  Plaintiffs  taking  any  thing  by  this  application.  The  ground  of  the  defence  to 
be  collected  from  this  plea  is  thus  opened  by  Lord  Mansfield  in  Holman  v.  Johnson, 
Cowp.  343.  "  The  objection  that  a  contract  is  immoral  or  illegal  sounds  at  all  times 
very  ill  in  the  mouth  of  a  Defendant.  It  is  not  for  [555]  his  sake  however  that  the 
objection  is  ever  allowed  ;  but  it  is  founded  in  general  principles  of  policy,  which  the 
Defendant  has  the  advantage  of  contrary  to  the  real  justice  as  between  him  and  the 
Plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of  public  policy  is  this  ex  dolo 
malo  non  oritur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  an  illegal  act.  If  from  the  Plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to  rise  ex  turpi  causa,  or  the  transgression  of 
a  positive  law  of  this  country,  there  the  Court  says,  he  has  no  right  to  be  assisted." 
After  this  introduction  His  Lordship  stated  the  question  in  that  cause  to  be  "  whether 
the  Plaintiff's  demand  is  founded  upon  the  ground  of  any  immoral  act  or  contract ; 
or  upon  the  ground  of  his  being  guilty  of  any  thing  which  is  prohibited  by  a  positive 
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law  of  this  country  1 "  And  this  is  the  question  which  arises  between  the  parties  to 
this  record  upon  the  tth  plea.  The  subsl;ince  of  this  plea  is,  that  it  was  agreed 
between  the  Plaintiffs  aiid  the  Defendant  that  the  former  should  soil  and  deliver  goods 
to  the  latter,  to  be  by  hira  shipped  in  the  port  of  London,  to  be  carried  to  Ostend, 
to  be  there  shipped  on  board  ships  destined  to  trade  in  the  East  Indies  without 
licence  from  our  East  India  Company,  to  be  cariied  to  Calcutta,  to  be  there  sold 
clandestinely;  that  in  pursuance  of  this  agreement,  the  Plaintiffs  suld  and  delivered 
goods  to  the  Defendant,  knowing  &c.  and  in  order  &c.  and  that  in  fact  the  goods  were 
carried  to  Ostend,  and  shipped  for  Calcutta  to  be  there  sold  ;  and  that  this  bond  was 
given  for  securing  the  payment  of  the  price  of  those  goods,  and  so  void  in  law.  It 
was  agreed  in  the  argument,  that  it  is  prohibited  by  the  positive  law  of  this  country 
to  furnish  goods  to  be  shipped  on  board  foreign  ships  trading  to  the  Eist  Indies.  By 
the  7  Geo.  1,  c.  21,  s.  2,  all  contracts  and  agreements  for  the  loading  and  supplying 
such  ships  with  a  cargo  are  declared  to  be  void.  For  the  Plainiifl's  it  was  contended, 
that  the  above  admission  must  be  taken  with  this  reserve,  that  the  prohibition  attaches 
only  on  the  person  who  has  the  immediate  int;rest  in  the  supply.  I  admit  that  the 
person  who  has  the  benefit  of  the  supply  is  the  irameiliate  object  of  the  act,  the  title 
of  which  is  "  f ( r  the  further  preventing  His  Majesty's  subjects  from  trading  to  the 
East  Indies  under  foreign  commissions."  Very  probably  those  who  are  more  remotely 
concerned  in  furnishing  the  supply,  miy  not  be  directly  within  the  scope  of  the  act. 
But  it  will  not  follow,  that  their  contracts  will  be  valid.  Upon  the  principles  of  the 
common  law,  [556]  the  consideration  of  every  valid  contract  must  be  raeritoi  ious. 
The  sale  and  delivery  of  good.«,  nay  the  agreement  to  sell  and  deliver  goods  is  prima 
facie  a  meritorious  consideration  to  support  a  contract  for  the  price.  But  the  man 
who  sold  arsenic  to  one  who  he  knew  intended  to  poison  his  wife  with  it,  would  not 
be  allowed  to  maintain  an  action  upon  his  contract.  The  consideration  of  the  contract 
in  itself  good,  is  there  tainted  with  turpitude,  which  destroys  the  whole  merit  of  it. 
I  put  this  strong  case  because  the  principle  nf  it  will  be  felt  and  acknowledged  without 
further  discussion.  Other  cases  where  the  means  of  transgressing  a  law  are  furnishtd 
with  knowledge  that  they  are  intended  to  be  used  for  that  purpose  will  differ  in  shade 
more  or  less  from  this  strong  case  ;  but  the  body  of  the  colour  is  the  same  in  all.  No 
man  ought  to  furnish  another  with  the  means  of  transgressing  the  law,  knowing  that 
be  intends  to  make  that  use  of  them.  And  it  will  seldom  happen  that  this  will  be  the 
whole  for  which  he  will  have  to  answer.  The  man  who  knows  that  an  illegal  use  is 
intended  to  be  made  of  that  which  he  is  selling,  will  be  thereby  impelled  to  use  his 
knowledge  to  make  the  contract  more  beneficial  to  himself,  and  it  may  become  bis 
interest  to  stipulate  for  himself  that  the  illegal  use  shall  be  made  of  the  goods  he  sells; 
and  so  the  illegal  use  may  be  the  very  gi-it  of  the  contract.  It  is  a  possible  case,  that 
a  tradesman  may  wish  to  speculate  in  this  contraband  trade,  and  to  do  it  by  dividing 
the  profits  with  some  man  of  spirit  and  enterprize  b\it  without  capital.  Such  a  man 
would  stipulate  that  the  goods  which  he  sold  should  be  put  on  board  a  ship  under  a 
foreign  commission,  and  should  be  sent  to  Calcutta  to  be  there  sold.  His  share  of  the 
profits  would  be  found  in  the  price  originally  fixed  on  the  goods,  but  his  hopes  of 
payment  would  rest  entirely  on  the  returns  of  this  contraband  trade.  Such  a  man 
would  not  advance  five  pounds  worth  of  goods  which  were  not  to  be  employed  in  the 
contraband  trade.  It  is  essential  to  his  views  and  it  enters  into  the  spiiit  of  his 
contract  that  the  goods  shall  be  employed  according  to  their  destination.  Doubtless 
the  buyer  of  goods,  having  them  in  his  possession,  may  divert  them  from  the  intended 
channel ;  but  then  he  is  not  the  honest  man  whom  the  seller  of  the  goods  took  him  for, 
and  in  truth  he  breaks  his  contract.  This  is  a  supposed  case.  But  this  supposed  case 
is  not  immaterial  to  the  argument ;  because  the  strength  of  the  Plaintiffs'case,  as  it  has 
been  argued  for  them,  is,  that  supposing  the  transaction  to  have  been  as  it  is  state'l  to 
have  been  in  this  4th  plea,  their  share  in  it  necessarily  ended  with  the  deli  [557]-very 
of  the  goods,  and  by  no  possibility  could  tbey  have  any  thing  to  do  with  their  future 
destination.  By  possibility  most  certainly  the  Plaintiffs  might  be  very  deeply 
interested  in  the  future  destination,  though  the  conduct  of  the  speculation  was 
unavoidably  entrusted  to  the  buyer.  And  a  possible  case  of  interest  in  the  future 
destination  is  an  answer  to  the  argument  that  of  necessity  they  could  have  nothing 
to  do  with  it.  But  the  plea  having  been  found  by  the  jury  the  Counsel  for  the 
Plaintiffs  were  driven  to  that  argument.  The  proper  time  to  insist  that  the  Plaintiffs 
had  nothing  to  do  with   the  future  destination  of  the  cargo  was  when  the  plea  was 
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before  the  jury  ;  and  if  the  trulh  of  the  case  would  have  warranted  it,  the  fact  might 
have  been  negatived  by  evidence,  demonstrating  that  the  Plaintiffs'  part  in  the  trans- 
action did  really  end  with  the  delivery,  and  that  the  future  destination  had  nothing 
to  do  with  their  contract.  They  might  have  disproved  all  knowledge ;  indeed  it  was 
necessary  that  they  should  disprove  it.  Knowledge  affords  a  strong  ground  to  infer 
participation  in  the  whole  transaction.  Communications  of  such  a  nature  are  not 
made  unnecessarily.  From  the  price  fixed,  the  situation  of  the  buyer,  his  ability  to 
pay,  a  fair  account  of  the  extraordinary  credit  given  to  him,  and  other  particulars, 
inferences  of  fact  might  have  been  made  by  the  jury  favourable  to  the  ground  now 
taken  for  the  Plaintitfs,  that  in  fact  they  were  not  involved  in  any  part  of  the  trans- 
action subsequent  to  the  delivery  ;  and  upon  this  ground  the  jury  might  have  been 
warranted  in  finding  against  the  plea.  But  the  jury  having  found  for  the  plea,  the 
Court  cannot  say  that  the  Plaintiffs  had  nothing  to  do  with  the  future  destination  of 
the  goods,  unless  it  was  impossible  to  state  a  case  in  which  he  could  have  any  thing 
to  do  with  it.  I  think  it  was  not  disputed  that  if  the  Plaintiffs'  contract  extended  to 
the  future  destination  of  the  goods  such  a  contract  would  be  void.  It  seems  therefore 
hardly  necessary  to  enter  into  an  examination  of  the  four  cases  which  were  cited  from 
Cowper  and  the  Term  Reports.  The  result  of  the  cases  is,  that  knowledge,  in  the 
seller  of  the  goods  delivered,  of  the  future  destination  of  those  goods,  with  the  further 
circumstance  of  packing  the  goods  in  a  form  convenient  for  smuggling,  will  avoid  the 
contract  if  sued  upon  here,  and  a  fortiori  if  the  seller  be  resident  in  this  country.  The 
case  now  in  judgment  is  certainly  not  in  terminis  this  case.  And  I  use  the  cases  only 
as  authorities  for  the  principle.  Upon  this  plea,  the  Plaintiffs  do  not  merely  assist 
another,  they  must  be  taken  to  be  principals  in  the  [558]  illicit  transaction.  In  that 
view  of  the  case  they  are  directly  within  the  act  of  parliament.  But  if  the  plea  had 
been  that  the  Plaintiffs  had  sold  these  goods  to  the  Defendant  for  the  purpose  of 
enabling  him  to  trade  with  them  clandestinely  to  the  East  Indies,  that  would  have 
been  a  case  of  assistance  within  the  scope  of  the  authorities  cited. 
Per  Curiam.     Rule  discharged. 


(In  the  Exchequer  Chamber.) 

Denx\  ex  DEM.  Mellor  V.  MooR ;  IN  Error.    Nov.  16th,  1796. 

[Reversed  in  House  of  Lords,  7  Bro.  P.  C.  607  ;  2  Bos.  &  P.  247.] 

A.  after  giving  a  life  estate  in  certain  copyholds  to  B.  devised  as  follows;  "All  the 
rest  of  my  lands  tenements  and  hereditaments  either  freehold  or  copyhold  whatso- 
ever and  wheresoever  and  also  all  my  goods  &c.  after  payment  of  my  just  debts  and 
funeral  expenses,  I  give,  devise,  and  bequeath  the  same  unto  my  wife  S.  C."  Held 
that  under  this  devise  S.  C.  took  a  fee.  N.B. — An  estate  only  for  life,  vide  2  Bos. 
&  Pull.  247,  where  this  judgment  is  reversed  in  Dom.  Proc.  and  the  judgment  of 
B.  R.  established  (a). 

The  Defendant  in  this  case  having  obtained  judgment  in  his  favour  in  the  Court 
of  King's  Bench  (see  5  T.  R.  558),  on  a  former  ejectment  in  which  he  was  Plaintiff', 
this  second  ejectment  was  brought  by  the  present  Plaintiff  in  error,  with  a  view  to 
question  that  judgment  (see  6  T.  R.  175).  The  special  verdict  in  this  was  the  same 
as  iu  the  former  case,  and  the  question  was,  Whether  under  the  will  of  J.  Carr  who 
was  seized  in  fee  of  the  premises  in  question,  Sissily  Carr  under  whom  the  Plaintiff 
in  error  claimed,  took  an  estate  in  fee  or  for  life  only'?  The  words  of  the  devise  were, 
"  I  give  and  devise  unto  N.  Lister,  of  &c.  all  that  my  customary  or  copyhold  messuage 
or  tenement  with  the  appurtenances  situate  &c.;  All  the  rest  of  my  lands  tenements 
and  hereditaments  either  freehold  or  copyhold  whatsoever  and  wheresoever  and  also 
all  my  goods  chattels  and  personal  estates  of  what  nature  or  kind  soever,  after  pay- 
ment of  my  just  debts  and  funeral  expences,  I  give  devise  and  bequeath  the  same  unto 

(a)  Vide  Goodtitle  v.  Maddern,  4  East,  496.  Robinson  v.  Grey,  9  East,  1.  Doe  d. 
Wiiciht  v.  Child,  1  N.  R.  335,  345.  Doe  v.  Ramshotham,  3  M.  &  S.  516.  Roe  v.  Daw, 
3  M.  &  S.  518.     Doe  d.  Fenwarden  v.  Gilbert,  3  B.  &  B.  85. 


1064  DENN    r.  MOOR  1  BOS.  »  PUL.  669. 

my  wife  Sissily  Carr;  and  I  do  hereby  nominate  and  appoint  her  my  said  wife  sole 
execntiix  of  this  my  will." 

The  case  was  twice  argued  ;  Ist,  in  Trinity  Term  1796  by  Lambe  for  the  Plaintiff 
in  error,  and  Wood  for  the  Defendant,  and  now  by  Cbambre  for  the  former,  and  Law 
for  the  latter. 

Arguments  for  the  Plaintiff  in  error.  To  any  common  mind  it  is  clear  upon  the 
face  of  the  will  that  the  testator  intended  to  give  to  his  wife  all  which  he  had  not 
given  to  N.  Lister,  and  the  words  which  he  has  employed  are  sufficient  to  pass  a  fee. 
The  word  "hereditaments,"  (which  is  used  in  the  clause  of  devise  to  S.  Carr,  though 
not  in  that  to  N.  Lister)  imports  a  description  not  of  the  thing  but  of  the  interest;  it 
means  an  inheritance,  and  had  the  testator  given  "  all  his  inheritance,"  a  fee  would  have 
passed  in  the  [559]  same  manner  as  if  be  had  said  "all  his  estate  (a)."  [Eyre  Ch.  J. 
observed  that  the  words  "all  his  estate"  may,  but  do  not  necessarily  pass  a  fee,  and 
Heath  J.  that  where  they  are  words  of  description  they  do  not,]  Li  Uoldfad  v.  Marten, 
1  T.  K.  411,  the  word  "estate"  was  held  to  carry  a  fee  though  it  denoted  locality, 
being  "my  estate  at  B."  and  in  Fletcher  v.  Smiton,  2  T.  R.  6.56,  the  word  "estates"  in 
the  pluial  number,  had  a  like  import  given  to  it  though  the  case  was  still  stronger  as 
the  testator  had  before  by  the  same  description  given  an  estate  for  life.  The  meaning 
of  the  word  "hereditaments"  in  a  will,  may  be  collected  from  Lydcott  v.  JfiUows, 
3  Mod.  229,  where  Powell  J.  contrary  to  the  opinion  of  the  rest  of  the  court,  held  that 
it  imported  an  inheritance  and  would  carry  a  reversion  ;  and  his  opinion  was  afterwards 
confirmed  in  the  Exchequer  Chamber,  where  the  judgment  below  was  unanimously 
reversed,  2  Vent.  285,  S.  C. ;  and  though  Gould  J.  in  Smith  v.  Tindul,  11  Mod.  103,  4, 
where  the  word  "hereditaments"  was  used  in  a  devise  and  a  perpetual  charge  created 
upon  the  estate,  decided  entirely  on  the  charge  in  favour  of  a  fee,  yet  Holt  Ch.  J. 
expressly  founded  his  opinion  on  the  word  "  hereditaments,"  as  carrying  a  fee.  So  in 
Frogmcrton  &  Wright  v.  Wright  and  another,  3  Wils.  418.  De  Grey  Ch.  J.  held  the  word 
"hereditaments"  in  a  will  may  be  a  fee.  Of  Canning  v.  Canning,  Mos.  240,  which  has 
been  cited  to  shew  that  a  fee  will  not  pass  under  this  word,  it  may  be  observed  that 
the  Master  of  the  Rolls  there  went  on  the  ease  of  JJopewell  v.  Ackland,  Salk.  239 
(which  does  not  apply  here,  as  the  decision  proceeded  on  other  words  there  used  in  the 
devise)  and  on  the  intention  of  the  testator.  Besides  Lord  Mansfield,  5  Bur.  2629, 
treats  Moseley  as  a  book  of  no  authority.  It  was  indeed  truly  observed  by  Buller  J. 
in  Doc  d.  Palmer  v.  Richards,  3  Term  Rep.  360,  that  diirerent  opinions  had  been  enter- 
tained on  the  operation  of  the  word  "  hereditaments  (A),"  The  strongest  authorities 
are  however  in  our  favour.  If  indued  the  word  be  limited  it  may  carry  an  estate  for 
life  ;  but  where  used  generally  it  will  pass  a  fee.  If  however  the  woid  "  hereditaments  " 
will  not  pass  a  fee,  still  the  generality  of  the  sweeping  clause  in  this  devise  will  do  it. 
The  testator  had  but  two  objects  of  his  bounty,  N.  l.,ister  and  his  wife  ;  the  latter  was 
the  principal  object,  [560]  as  he  made  her  executri.x  and  residuary  legatee.  If  then 
his  intentiun  is  clear  anil  there  is  no  itile  of  law  to  control  it,  that  intention  must 
prevad.  What  that  is,  appears  clearly  from  the  clause  directing  the  payment  of  debts 
and  legacies  ;  for  where  tbe  executorship  might  possibly  become  a  burden  without  a 
fee,  the  Court  will  imply  that  a  fee  was  intended  to  be  given.  3  Bur.  1535,  arg.  It 
cannot  be  said  that  nothing  but  the  personalty  was  charged,  for  if  that  were  not 
sufficient  any  Court  would  hold  the  land  liable.  The  devise  of  the  realty  does  not  end 
at  the  word  "  wheresoever,"  for  no  words  of  disposition  occui'  until  after  the  description 
of  the  personalty.  The  sentences  are  coupled  by  the  word  "and;"  and  the  word 
"same"  in  the  disposing  part  refers  to  the  real  a.«  well  as  personal  estate.  [Heath  J. 
Cliffe  and  others  v.  Gibbons,  2  Ld.  Raym.  1324,  is  in  point;  the  testator  there  having 
devised  to  his  wife  the  residue  of  his  estate  after  debts  and  legacies  paid.  Lord 
Chancellor  Cowper  was  clearly  of  opinion  that  a  fee  passed.]  The  cases  cited  to  shew 
that  the  extcuii  ix  does  not  take  a  fee  in  respect  of  the  charge  are  not  applicable  ;  in 
Eyks  V.  Cary,  1  Vern.  457,  no  question  was  raised  about  the  fee,  and  in  Dickins  v. 
Marshall,  Cro.  Eliz.  330,  the  effect  of  charging  debts,  &c.  on  the  land  was  not  considered. 
Besides  the  reporter  of  the  latter  case  was  at  that  time  young,  and  it  may  be  further 

(a)  Vid.  Willis,  296,  and  the  cases  on  this  subject  there  collected  by  the  learned 
Editor  in  the  note.  Vid.  etiam  Uogan  v.  Jackson,  Cowp.  306,  and  what  is  said  by  the 
Court  on  the  operation  of  the  word  "estate,"  in  ff''hitelock  v.  Iladdon,  ante,  247,  8. 

(i)  Vide  what  is  said  by  Buller  J.  ante  248. 
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impeached  by  the  impiobability  of  the  2d  resolutiou,  viz.  that  the  parties  took  as  joint- 
tenants.  The  case  of  Doe  d.  Palmer  v.  Richards  is  decisive,  for  the  words  "thereout 
paid  "  as  applied  to  payment  of  debts,  &c.  used  in  that  case,  are  equivalent  to  the 
words  here  "afterpayment,"  &e. 

Arguments  for  the  Defendant  in  Error.  The  Court  will  not  disinherit  the  heir  at 
law  without  express  words  to  thatefifect.  Now  whatever  the  testator's  intention  might 
have  been,  there  are  no  words  which  can  be  held  to  give  more  than  an  estate  for  life 
to  Sissily  Carr.  Indeed  the  devises  to  N.  Lister  and  to  her  are  nearly  alike,  and  the 
former  is  admitted  on  all  hands  to  pass  only  an  estate  for  life.  The  words  "  whatsoever 
and  wheresoever"  in  the  latter  devise  apply  only  to  quality  and  place,  not  to  duration 
of  interest;  and  as  to  the  word  "hereditaments"  not  being  used  in  the  devise  to  N. 
Lister,  the  subject  of  that  devise  was  but  a  messuage.  In  all  the  cases  cited  to  shew 
that  the  word  "  hereditaments  "  carries  a  fee,  there  was  a  perpetual  charge  on  the 
estate,  and  that  weighed  with  the  judges.  The  case  of  Hopewell  v.  Ackland  is  precisely 
similar  to  this ;  there  the  fee  was  expressly  held  not  to  pass  under  the  clause  in  which 
the  word  "  hereditaments "  was  used,  but  under  [561]  that  whic'i  gave  all  that  the 
testator  bad  not  before  disposed  of.  The  terms  "  rest  and  residue  "  occurred  in  Canning 
V.  Canning,  yet  there  only  a  life  estate  was  given  ;  and  though  the  principal  point  in 
that  case  is  not  perhaps  applicable  to  this,  and  the  reporter  not  good,  still  the  Master 
of  the  Rolls  cannot  well  have  been  mistated  who  treated  it  as  a  settled  point  that  the 
word  "  hereditaments  "  would  not  pass  a  fee.  The  definition  of  hsereditas  by  the 
civilians  is,  "  what  a  man  inherits  ;"  hsereditamentura  is  used  to  express  "  what  a  man 
transmits."  Hopewell  v.  Ackland  is  expressly  in  our  favour.  All  the  cases  which  have 
been  cited  to  explain  the  word  hereditaments  as  carrying  a  fee,  were  attended  with  other 
circumstances  which  infiueMced  the  judgments.  In  Lydcott  v.  IVilloivs,  as  reported  in 
3  Mod.  229,  there  was  some  comment  on  the  word  "  heredil  \meuts,"  but  no  decision  ; 
and  in  2  Vent.  285  that  word  was  not  discussed.  Besides,  the  decision  was  to  enable 
the  wife  to  pay  legacies,  and  went  upon  the  charge.  So  in  Smith  v.  Tindal  there  were 
words  of  charge,  and  the  case  was  not  determined  on  the  meaning  of  the  word 
"  hereditaments."  So  De  Grey  Ch.  J.  in  3  Wils.  418,  and  BuUer  J.  3  Term  Rep.  360, 
only  say  that  "hereditaments"  may  pass  a  fee  when  coupled  with  other  words.  Are 
there  then  other  words  in  this  devise  sufficient  to  give  that  eti'ect  to  "  hereditaments?" 
The  devise  of  the  realty  ends  at  the  word  "  wheresoever  ;"  nor  is  it  common  to  charge 
funeial  expences  on  the  real  estate.  The  charge  therefore  only  relates  to  the  personal 
estate,  which  is  the  proper  fund,  as  appears  from  Eyles  v.  Cary.  And  even  supposing 
the  realty  to  be  charged,  a  fee  will  not  necessarily  pass,  because  the  estate  may  be 
given  subject  to  the  charge  into  whatever  hands  it  may  come.     In  Merson  v.  Blackmore, 

2  Atk.  341,  the  debts  being  charged  on  the  realty  on  the  contingency  of  the  personalty 
only  not  sufficing,  it  was  held  that  such  a  charge  would  not  raise  the  estate  into  a  fee. 
In  Doe  d.  Palmer  v.  Richards,  the  devisee  was  to  pay  out  of  the  particular  estate  devised. 
Here  if  the  devisee  had  died  in  the  life  of  the  devisor,  the  lands  would  have  gone  to 
the  heir,  subject  to  the  charge.  The  only  difference  between  this  case  and  Dickens  v. 
Marshall,  is  that  here  the  devise  is  after  payment  of  debts  and  funeral  expences,  and 
there  it  was  after  payment  of  debts  and  legacies  ;  and  yet  it  was  there  held  that  an 
estate  for  life  only  passed.  With  respect  to  the  words  "all  the  rest  of  my  lands,"  &c. 
though  Wheeler  v.  IValroone,  AUeyn,  28,  is  an  authority  to  shew  that  such  words  pass 
a  fee  not  expressly  devised,  yet  the  authority  of  the  report  in  AUeyn  is  much  shaken 
by  the  observation  in  [562]  3  P.  Wms.  63,  note  [E],  that  on  inspection  of  the  record 
it  appeared  to  have  been  found  by  the  special  verdict,  that  unless  the  reversion  in  fee 
passed  by  the  will  there  would  not  be  sufficient  to  pay  the  testator's  debts. 

Eyre  Ch.  J.  I  should  feel  much  difficulty  in  deciding  this  case  upon  the  technical 
meaning  of  the  word  "hereditaments."  I  am  disposed,  however,  to  agiee  that  the 
word  "hereditaments"  imports  only  to  be  a  description  of  that  in  which  the  devisor 
has  an  inheritance,  not  of  his  interest  in  it.  No  doubt  a  life  estate  may  be  given  to 
the  devisee  out  of  an  estate  in  which  the  devisor  has  himself  a  fee.  But  the  question 
will  be,  Whether  the  rest  and  residue  of  my  lands,  &c.  may  not  include  all  the  interest, 
when  used  in  a  residuary  clause?  Undoubtedly  a  life  estate  might  have  been  expressly 
given  in  the  rest  and  residue,  &c.  and  then  the  words  "rest  and  residue"  would  have 
been  merely  descriptive  of  the  lands.  The  question  before  us  is  a  question  of  intent, 
and  does  not  arise  upon  the  technical  sense  of  the  words.  It  does  not  indeed  appear 
to  me  that  an  intent  to  give  a  fee  can  be  implied  from  the  words  'after  payment  of 

C.  P.  IV.— 34* 


1066  HAILLB   V.  SMITH  1  BOS  *  POL.  M3. 

my  debts  and  funeral  expences,"  for  no  such  absolute  charge  is  created  as  will  render 
it  necessary  that  a  fee  should  pass.  But  it  is  fairly  to  he  collected  that  the  testator 
intended  to  give  his  wife  all  that  was  not  before  devised.  For  this  purpose  he  employed 
the  most  com|irehensive  words  :  "  hereditaments  "  imports  all  that  .in  which  he  had  an 
estate  of  inheritance;  and  the  words  "rest  and  residue"  are  sufficient  to  pass  the 
whole  interest,  if  the  intent  be  clear.  This  appears  from  the  eases  where  an  intent 
has  been  raised  from  introductoi y  words  (a)'.  Here  one  copyhold  is  given  to  N.  Lister, 
and  then  comes  this  sweeping  clause:  "All  the  rest  of  my  lands,  tenements,  and 
hereditaments  whatsoever  and  wheresoever,  and  also  all  ray  goods,  chattels,  and 
personal  estate  of  what  nature  or  kind  soever,  after  payment  of  my  just  debts  and 
funeral  expences,  I  give,  devise,  and  bequeath  the  same  unto  my  wife  S.  Carr."  The 
whole  personal  estate,  together  with  all  the  rest  of  the  real  estate,  after  pnyraent  of 
debts  and  funeral  expences,  is  given  to  the  devisor  in  this  one  clause.  What  is  this 
but  saj'iiig,  "I  will  first  have  my  debts  and  funeral  expences  paid,  and  then  I  give 
what  is  left  to  the  [563]  devisee"!"  If  the  intent  be  clear,  there  are  apt  words  suffieient 
for  the  purpose.  Therefore,  without  defining  the  meaning  of  the  word  "heredita- 
ments," we  think  that  the  plain  intent  of  the  testator  makes  it  necessary  to  give  this 
import  to  the  devise. 

Per  Curiam.     Judgment  reversed. 

(In  the  Exchequer  Chamber.) 

Haille  v.  Smith  and  Another,  in  Error.    Nov.  16th,  1796. 

[Distinguished,  Fallen  v.  Thompson,  1816,  5  M.  &  S.  359.  See  Bryans  v.  Nix,  1839, 
4  Mee.  &  W.  792  ;  Burdick  v.  Stwell,  1884-85,  13  Q.  B.  D.  173  ;  10  App.  Cas.  74.] 

A.  of  Liverpool  wishing  to  draw  upon  the  banking-house  of  B.  in  London  to  a  large 
amount,  agreed  among  other  securities  given,  to  consign  goods  to  a  mercantile  house 
consisting  of  the  same  partners  as  the  baidiing-houso,  though  under  the  firm  of  B.  and 
C. ;  accordingly  he  remitted  the  invoice  of  a  cargo  and  the  bill  of  lading  indorsed  in 
blank  to  B.  &  C.  but  the  cargo  was  prevented  from  leaving  Liverpool  by  an  embargo; 
A.  then  became  bankrupt,  being  considerably  indebted  to  B.  and  the  cargo  was 
delivered  to  his  assignees  by  the  Captain  ;  held  that  B.  &  C.  might  maintain  trover 
for  it  against  the  Captain  (a)^. 

This  was  an  action  of  trover  brought  in  the  King's  Bench  by  the  Defendants  in 
Error,  to  recover  from  the  Plaintitf  in  Error,  as  Captain  of  the  ship  "  Hawke,"  a  cargo 
of  iron  and  hemp.  The  cause  was  tried  before  Lawrence  J.  at  the  summer  assizes  for 
Lancaster  1794,  and  a  verdict  found  for  the  Defendants  in  Error  for  47  101.  18s.  Upon 
this  a  bill  of  exceptions  was  tendered  by  the  Counsel  for  the  Plaintiff  in  Error,  and 
sealed  by  the  learned  Judge.  From  that  bill  of  exceptions,  when  annexed  to  the 
record  in  this  court,  the  case  appeared  to  be  as  follows  : 

The  Defendants  in  Error  were  merchants  and  bankers  residing  in  London  and 
carrying  on  business  under  two  ditl'erent  firms,  namely,  the  banking  business  under 
the  firm  of  Samuel  Smith,  Sons,  and  Co.  and  the  business  of  merchants  under  the  firm 
of  Smiths  and  Atkinson.  George  and  Henry  Brown,  merchants  at  Liverpool,  some 
time  since  opened  an  account  with  Samuel  Smith,  Sons,  and  Co.  as  bankers,  in  the 
regular  course  of  business,  remitting  bills,  and    drawing   against  them   as   occasion 

(a)'  On  the  general  effect  of  introductory  words  in  a  will,  see  Ibbetson  v.  Beckwilh, 
Cas.  temp.  Talbot,  160.  Mawly  v.  Maudy,  Cas.  temp.  Hardw.  142.  2  Str.  1020,  S.  C. 
Frogmorton  d.  IVright  v.  IVrighl,  2  Bl.  889.  3  Wils.  414,  S.  C.  Loveacres  d.  Mwlge  v. 
Blight  el  ux.  Cowp.  352.  Den7i  d.  Gaskin  v.  Gaskin,  Cowp.  657.  Goodright  d.  Baker  v. 
Stacker,  5  Term  Rep.  13,  and  Doe  d.  Child  et  ux.  v.  IVright,  8  Term  Rep.  64.  For  their 
effect  as  operating  on  the  residuary  clause  of  a  will,  see  Grayson  v.  Atkinson,  1  Wils.  333. 
Hogan  v.  Jackson,  Cowp.  299.  Doed.  Burkilt  v.  Cliapman,  1  H.  Bl.  223,  and  Frogmorton 
ex  dim.  Bramslone  v.  Holyday,  3  Burrow,  1618. 

{af  Vide  Vertue  v.  Jewell,  4  Campb.  31.  Cuming  v.  Brown,  9  East,  509.  JVilliams  v. 
Everett,  14  East,  582,  592.  Martini  v.  Coles,  1  M.  &  S.  140.  Fallen  v.  Thompson,  5  M.  & 
S.  350,  356.     Faith  v.  E.  I.  Company,  4  B.  &  A.  630,  640. 
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required.  Iti  January  1793,  G.  and  H.  Brown  wishing  to  increase  their  drafts  to  a 
much  greater  amount  than  had  been  at  first  desired  or  intended  by  Sanauel  Smith, 
Sons,  and  Co.  entered  into  an  agreement  with  them  to  the  following  effect :  that 
G.  and  H.  Brown  should  be  at  liberty  to  draw  50001.  per  week  from  the  Ist  of 
February  to  the  12th  of  March  upon  Samuel  Smith,  Sons,  and  Co.  remitting  them 
good  bills  of  exchange  on  London  to  cover  the  amount;  and  that  as  a  further  security 
they  should  lodge  a  credit  with  two  houses  at  Hamburgh  against  goods  consigned  to 
those  houses  to  the  amount  of  20,0001.  of  which  Samuel  Smith,  Sons,  and  Co.  might 
avail  themselves  as  they  should  think  proper;  and  also  as  a  collateral  security  consign 
to  the  house  of  Smiths  and  Atkinson  hemp  and  iron  to  the  amount  of  10,0001.  on  sale 
for  their  account.  This  agreement  was  entered  [564]  into  for  the  accommodation  of 
G.  and  H.  Brown,  and  entirely  at  their  request.  In  consequence  of  this  G.  and  H. 
Brown  did  draw  upon  Samuel  Smith,  Sons,  and  Co.  to  a  considerable  amount ;  and  in 
pursuance  of  the  agreement  on  the  13th  of  February  1793  remitted  to  Smiths  and 
Atkinson  the  invoice  and  bill  of  lading  indorsed  in  blank  of  the  ship  "  Hawke  "  of 
which  the  Plaintiff  in  Error  was  captain,  and  for  the  cargo  of  which  this  action  was 
brought.  In  the  correspondence  which  took  place  between  Smiths  and  Atkinson  and 
G.  and  H.  Brown,  subsequent  to  this  remittance,  the  former  applied  to  the  latter  for 
directions  respecting  the  disposal  of  the  goods  and  the  prices  they  might  be  willing  to 
take.  An  insurance  was  effected  on  the  cargo  in  the  name  of  Smiths  and  Atkinson, 
who  were  to  receive  the  usual  commission  on  the  sale.  At  the  time  when  the  invoice 
and  bill  of  lading  were  remitted  the  "  Hawke  "  was  in  the  port  of  Liverpool  and  ready 
to  sail  for  London,  but  was  prevented  from  sailing  by  an  embargo.  Samuel  Smith, 
Sons,  and  Co.  having  in  consequence  of  the  credit  lodged  in  their  favour  with  the 
houses  at  Hamburgh  drawn  upon  those  houses,  and  having  had  several  of  their  bills 
returned  from  thence  protested  for  non-payment,  immediately  applied  to  their  own 
use  a  parcel  of  bills  remitted  to  them  by  G.  and  H.  Brown  on  the  2d  of  March  1793, 
and  refused  to  accept  the  bills  drawn  by  G.  and  H.  Brown  upon  them  at  the  same 
time.  At  this  period,  and  on  the  5th  of  April  1793,  when  G.  and  H.  Brown  were 
declared  bankrupts,  the  balance  of  accounts  was  considerably  in  favour  of  Samuel 
Smith,  Sons,  and  Co.  In  consequence  of  the  bankruptcy  Smiths  and  Atkinson  having 
demanded  of  the  captain  the  cargo  of  the  ship  "Hawke"  which  was  still  lying  in  the 
port  of  Liverpool,  and  tendered  the  charges,  the  latter  refused  to  deliver  it  to  them, 
alleging  orders  to  that  effect  from  the  assignees  of  G.  and  H.  Brown,  to  whom  he 
afterwards  delivered  it.  The  Defendants  in  Error  called  two  eminent  merchants  to 
prove  that  bills  of  lading,  when  made  out  to  the  order  of  the  shipper  or  his  assigns, 
are  negotiable  or  transferable  by  the  shipper's  indorsement,  which  vests  the  property 
in  the  indorsee :  and  that  when  such  bills  of  lading  are  transmitted  from  abroad,  it  is 
usual  for  merchants  to  accept  bills  in  consequence  of  them,  before  the  arrival  of  the 
goods.  Upon  this  evidence  the  learned  Judge  directed  the  jury  that  the  consignment 
of  the  cargo  of  the  ship  "Hawke"  to  Smiths  and  Atkinson  was  not  a  consignment  to 
them  as  the  factors  or  agents  only  of  G.  and  H.  Brown  acting  merely  for  the  benefit 
of  their  principals,  but  was  a  consignment  to  Smiths  and  [565]  Atkinson  not  only  to 
sell  the  same  under  the  direction  of  G.  and  H.  Brown,  but  also  by  the  produce  there- 
fore to  protect  and  indemnify  the  banking-house  of  Samuel  Smith,  Sons,  and  Co.  against 
their  advancements  and  acceptances  on  account  of  G.  and  H.  Brown,  and  that  the  law, 
as  between  principal  and  factor,  did  not  arise  in  this  case  :  that  if,  therefore,  they 
believed  the  evidence  shewn  of  the  custom  of  merchants  with  respect  to  the  transfer 
of  a  bill  of  lading,  then  the  Plaintiffs  (now  Defendants  in  Error,)  were  entitled  to  the 
cargo,  and  the  captain's  refusal  to  deliver  was  evidence  of  a  wrongful  conversion.  To 
this  direction  the  bill  of  exceptions  was  tendered. 

This  case  was  twice  argued  ;  in  Easter  Term  1796,  by  Chambre  for  the  Plaintiff 
in  Error,  and  Lowndes  for  the  Defendant ;  and  again  on  this  day  by  Law  for  the 
former  and  Wood  for  the  latter. 

Arguments  for  the  PlaintiS'  in  Error.  The  first  observation  that  presents  itself 
in  this  case  arises  on  the  negotiability  of  a  bill  of  lading  by  indorsement;  with  respect 
to  which  point  we  must  refer  the  Court  to  the  several  reports  of  Lickbarrow  v.  Mason  (a), 

(a)  Judgment  for  the  Plaintiff  in  K.  B.  2  Term  Rep.  63.  That  judgment  reversed 
in  the  Exchequer  Chamber,  1  H.  Bl.  357.  Venire  de  novo  awarded  in  the  House  of 
Lords,  2  H.  Bl.  211,  and  5  Term  R^p.  367.  Special  verdict  on  the  second  trial  and 
judgment  for  the  Plaintiff  iu  K,  B.  5  Term  Kep.  6S3. 
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wheiu  llio  subject  was  completely  oxIiaustcJ.  We  coiileiid,  iiicleed,  that  the  direction 
uf  the  leaiticil  Judge  upuii  that  puiiit  win  incorrect;  fur  the  (|uestiuii,  Whether  such 
an  iiistrunicnt  be  negotiable  or  not  ]  is  part  of  the  law  of  merchants,  and  as  such  ought 
not  to  have  been  submitted  to  the  jury.  Grant  v.  Faughan,  3  Burr.  1523,  and  Pillans 
li-  another  v.  Van  Microp  tt  another,  3  Burr.  1669.  The  next  consideration  will  be, 
whether,  under  the  circumstances  of  this  case,  there  was  such  a  negotiation  or  assign- 
ment as  amounted  to  a  complete  transfer  of  the  property,  or  whether  the  consignor 
and  coiiMgnee  did  not  .stand  in  thai  relali'in  to  each  othei-,  in  which  the  law,  as  between 
jiriMcipal  and  factor,  applies.  Admitting  that  by  virtue  of  the  imlorsumout  of  a  bill 
of  lading  p  operty  prima  facie  passes,  ttill  that  indorsement  is  c.ipable  of  being  so 
explained  by  evidence  as  to  shew  the  iiidorser's  intent  to  pass  some  minor  interest, 
or  qualified  authority,  in  respect  of  the  goods.  In  support  of  this  tiio  opinion  of 
Loid  Mansfield  in  U'rujht  v.  CamjihcU,  4  Burr.  "JOoO,  may  be  referred  to.  The  eireot 
of  an  indorscnutit  on  a  bill  of  lading  cannot  be  more  general  than  tliat  of  an  indorse- 
ment of  a  bill  of  exchange  :  now  the  latter  may  lie  indorsed  for  various  purposes ; 
Bs  to  apply  [566]  the  contents  to  the  iiidorsei's  use,  to  a  servant  to  bring  the 
contents  to  his  master,  or  to  an  agent  for  the  purpose  of  enabling  him  to  execute 
some  particular  business  to  which  be  is  bound  to  apply  it.  In  any  of  these  cases,  if 
the  bill  has  not  passed  into  the  hands  of  a  third  person,  the  indorsee  is  precluded 
from  maintaining  an  action  on  the  bill  against  the  iiidorser;  for  the  latter  is  ai.  liberty 
t)  shew  the  purpose  for  which  it  was  indorsed.  The  present  transaction  is  confined  to 
the  oiiginal  parties;  and  however  third  persons  who  might  have  given  credit  to  the 
instrument  in  question,  would  have  been  protected,  that  consideration  does  not  arise 
here.  From  all  the  facts  of  this  case  taken  together,  it  is  clear  that  these  pirtius  do 
not  stand  in  the  relation  of  vendor  and  vendee  ;  nor  was  it  understood,  at  the  time 
when  the  indorsement  was  made,  that  a  comjilete  transfer  of  the  property  would 
thereby  be  effected.  By  the  original  agreement  the  consignments  of  goods  were  otdy 
to  rest  with  the  house  of  Smiths  and  Atkinson  as  a  c  )lkteral  security  for  the  benefit 
of  the  banking-house.  The  goods  themselves,  therefore,  were  to  continue  the  property 
of  the  consignor  till  the  sale,  and  the  money  arising  from  thence  was  either  to  be 
retained  by  Smiths  and  Atkinson,  or  paid  into  the  banking-house  as  occasion  should 
require.  Up  to  the  time  of  the  sale  the  charges  attending  these  goods,  and  the  risk 
of  the  consignment,  lay  upon  the  consignor.  It  is  true  that  the  consignees  may  have 
had  an  insurable  interest  in  respect  of  their  commission  ;  but  still,  if  the  consignors 
also  hail  an  insurable  property,  trover  is  not  maintainable  by  these  parties  for  a  con- 
version by  the  captain  acting  under  the  orders  of  the  owners.  Did  the  consignors, 
in  consequence  of  remitting  the  bill  of  l.iding  to  persons  standing  in  the  qu.ilified 
relation  to  them  in  which  Smiths  and  Atkinson  stood,  lose  all  p)wer  and  controul  over 
the  cargo]  The  right  of  the  consignee  attaches  only  on  the  arrival  of  the  cargo  at  the 
port  of  destination,  and  till  that  period  the  consignor  has  such  a  property  as  enables 
bim  to  detain  ;  for  if  he  has  a  property  which  may  be  the  subject  of  insurance,  that, 
accompanied  with  possession,  enables  him  to  detain.  That  6.  and  H.  Brown  had  an 
insuraljle  interest  appears  from  Hihhert  v.  Carter,  1  Term  Kep.  745.  Considering  the 
consignment  to  Smiths  and  Atkinson  in  the  light  of  a  consignment  to  them  as  factors, 
and  made  by  way  of  indemnity  for  advances,  the  case  comes  within  all  the  reasons 
upon  which  that  of  Kinloch  v.  Craig,  3  Term  Ksp.  119  &  783,  was  deciiled  :  there  it 
was  held,  that  if  a  factor,  in  consideration  of  goods  b;;ing  consigned  to  him,  accept 
bills  drawn  by  the  consignor,  and  pay  part  [567]  of  the  freight,  and  become  insolvent 
before  the  bills  are  due,  and  before  the  goods  get  into  his  actual  pussession  the  consignor 
may  stop  them  in  transitu.  The  principal  case  is  even  stronger  than  that,  for  there 
the  ship  had  arrived  at  the  port  of  delivery,  whereas  here  it  had  never  migrated  from 
the  port  of  loading.  In  Lir.klarrow  v.  Mason,  2  Term  Kep.  72,  Mr.  J.  Ashhurst  obssrves, 
that  where  delivery  is  to  be  at  a  distant  place,  the  contract,  as  between  the  vendor 
and  vendee,  is  ambulatory  till  delivery,  though  not  as  between  the  vendor  and  third 
persons  if  a  bill  of  lading  has  been  remitted.  If  therefore  this  case  be  considered 
as  between  vendor  and  vendee,  no  thinl  persons  having  intervened,  the  contract  must 
here  be  considered  ambulatory  till  actual  deliveiy.  It  is  the  couise  of  trade  to  make 
out  two  or  three  bills  of  lading;  according  to  the  terms  of  the  bill  of  lading  the 
captain  is  to  deliver  to  the  shipper  or  his  assigns  ;  and  when  tliira  are  different 
claimants  upon  different  bills  of  lading,  it  is  not  bis  business  to  examine  who  has  the 
best  right.     Fearon  v.  Bowers,  cited  per  Lord  Loughborough  in  Lickbarroiv  v.  Mason, 
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1  H.  Bl.  365.  The  captain,  therefore,  in  the  present  case,  satisfied  his  contract  by  a 
delivery  to  the  assignees  of  the  shipper.  In  addition  to  this,  it  may  be  contended, 
that  the  property  never  vested  in  Smiths  and  Atkinson,  because  the  banking-house 
never  executed  their  part  of  that  agreement  under  which  the  consignment  was  made. 
The  bills  of  6.  and  H.  Brown  having  been  dishonoured,  they  were  entitled  to  stop  the 
consignment  in  the  port  of  Liverpool. 

Arguments  for  the  Defendants  in  error.  When  a  custom  has  once  been  found 
to  be  a  custom  of  merchants,  it  becomes  by  that  finding  the  law  of  the  land.  This 
doctrine  was  acted  upon  by  Lord  Kenyon  in  the  case  of  Hunter  v.  Buring  (tried  at  the 
same  sittings  in  which  the  second  trial  of  Lickbarrmv  v.  Mason  had  taken  place),  who 
refused  to  hear  any  evidence  respecting  the  negotiability  of  a  bill  of  lading,  it  having 
been  already  admitted  upon  record  in  the  special  verdict  in  Lickbarrow  v.  Mason. 
That  special  verdict,  therefore,  as  reported  5  Terra  Rep  683,  is  an  authority  to  shew 
that  bills  of  lading  are  negotiable.  If  Smiths  and  Atkinson  had  stood  in  the  mere 
relation  of  factors  to  G.  and  H.  Brown  as  their  principals,  undoubtedly  they  could 
have  had  no  lien  upon  the  goods  for  the  balance  of  their  account  until  they  had  come 
into  their  actual  possession.  But  though  that  be  law  as  between  principal  and  factor, 
yet  where  one  transfers  goods  to  another  in  trust  to  indemnify  a  third  person  against 
money  which  he  may  advance  that  law  does  not  apply,  because  the  [568]  property 
immediately  vests  in  the  tiustee  in  whom  it  i?  intended  to  vest.  Here  the  agreement 
was  that  G.  and  H.  Brown  should  consign  hemp  and  iron  to  Smiths  and  Atkinson, 
the  meaTiing  of  which  agreement  wa^,  that  the  former  should  transfer  to  the  latter, 
by  the  usual  mercantile  mode  of  transfer,  goods  in  trust  to  be  sold,  and  the  produce 
to  be  retained  as  a  collateral  secuiity  for  what  the  banking-house  should  advance. 
The  mode  of  transfer  adopted,  namely,  the  indorsement  of  a  bill  of  lading  in  blank, 
was  an  adequate  mode  of  transfer.  For  a  mere  agreement  for  one  to  sell  and  the 
other  to  buy  a  specific  thing  will  pass  the  property  in  chattels  without  actual  delivery 
if  the  consideration  be  paid.  It  is  true  that  the  vendor  has  a  right  to  stop  in  transitu 
where  the  consideration  has  not  been  paid  and  is  not  likely  to  be  paid  ;  but  that  law 
cannot  affect  this  case  where  there  was  no  pretence  to  stop  in  transitu,  as  the  banking- 
house  had  actually  paid  bv  advances  the  value  of  the  goods.  Upon  this  head  there  are 
many  cases.  In  Keilw.  77,  pi.  25,  it  is  said  that  if  a  man  buy  twenty  quarters  of  malt 
which  is  put  into  sacks  or  otherwise  severed  from  the  other  malt,  the  property  is 
altered.  So  in  Evans  v.  Mariell,  12  Mod.  156,  the  Court  say  that  the  consignment 
in  a  bill  of  lading  gives  the  property  ;  and  in  Grips  v.  Ingledetv,  Farresley,  89,  it  was  held 
that  under  an  agreement  to  pay  so  much  for  every  hundred  stacks  of  wood  lying  in  such 
a  wood,  and  so  for  more  as  it  should  be  felled,  the  property  of  every  hundred  cut  at 
the  time  of  the  agreement  vested  in  the  purchaser,  and  so  of  the  rest  as  they  were  cut 
down.  There  is  also  a  case  cited  in  Evans  v.  Thomas,  Cro.  Jac.  172,  "  one  covenants  with 
another,  that  if  he  will  marry  his  daughter  he  shall  have  such  a  flock  of  sheep  ;  he  marries 
his  daughter ;  the  property  of  the  sheep  was  presently  in  him,  because  it  was  but  a 
personal  thing  and  the  covenant  is  a  grant  (a)."  Again,  in  an  action  on  the  case  upon 
mutual  agreements  a  note  was  given  in  evidence  in  the  nature  of  a  bill  of  parcels, 
expressing  that  A.  had  bought  of  B.  one  hundred  pieces  of  muslins  at  forty  shillings 
per  piece,  to  be  fetched  away  by  ten  pieces  at  a  time,  and  paid  for  as  taken  away  ; 
there  Holt  C.  J.  at  Guildhall  held  that  the  piece?  being  marked  and  sealed,  the  property 
was  altered  immediately,  and  that  they  remained  oidy  as  a  security  for  the  money. 
Knight  v.  Hopper,  Skinn.  647.  Indeed  in  Lickbarroio  v.  Mason,  Lord  Loughborough  says, 
"  A  destination  of  the  goods  by  the  vendor  to  the  use  of  the  vendee,  the  marking  them, 
or  [569]  making  them  up  to  be  delivered,  or  removing  them  for  the  purpose  of  being 
delivered,  may  all  entitle  the  vendee  to  act  as  owner  to  assign  and  to  maintain  an 
action  agaiiist  a  third  person  into  whose  hands  they  have  come."  1  H.  Bl.  363,  364. 
Upon  these  authorities  it  may  be  contended,  that  the  instant  the  destination  of  these 
goods  was  ascertained,  and  they  were  put  on  board  in  order  to  be  delivered  to 
Smiths  and  Atkinson,  the  property  was  immediately  transferred  to  them,  because  a 
valuable  consideration  had  already  moved  from  them.  This  specific  property  being 
once  ascertained,  they  were  thereby  enabled  to  maintain  trover  for  the  goods,  unless 
G.  &  H.  Brown  or  their  assignees  could  have  shewn  a  just  cause  for  retracting  the 
delivery.     It  may  also  be  argued,  that  the  cargo  having  been  delivered  by  G.  and  H. 

(a)  See  Fitz.  Abr.  Monstrans  de  faits,  pi.  144, 
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Brown  to  the  Defendant  for  the  use  of  the  PlaintiflTa  upon  a  good  preceding  considera- 
tion, the  Defendant  may  be  looked  upon  as  a  trustee  for  the  benefit  of  the  Plaintitfs. 
In  Brand  v.  Lisle;/,  Yelv.  164,  A.  being  indebted  to  the  Plaintiff  in  1001.  for  the  satis- 
faction of  the  debt,  delivered  to  the  Defendant  sundry  goods  amounting  to  the  value 
of  the  debt ;  and  it  was  adjudged,  that  by  the  delivery  of  the  goods  to  the  defendant 
to  satisfy  the  Plaintiff,  the  Plaintiff  acquired  a  property  and  interest  in  the  goods. 
To  the  same  effect  are  1  Bulstr.  68.  2  Leon,  89.  Dyer,  49  a.  Nor  can  any  distinction 
be  made  on  the  ground  of  the  property  having  been  transferred  to  Smiths  and  Atkinson 
as  consignees,  instead  of  the  very  house  whose  advances  the  consignment  was  designed 
to  cover.  The  former  were  to  sell  the  goods  for  the  special  purpose  of  indemnifying 
the  latter  by  the  proceeds,  and  till  that  sale  G.  and  II.  Brown  were  to  stand  the  risk, 
and  to  provide  the  fund  from  which  the  contingent  charges  were  to  be  defrayed.  This 
accounts  for  the  insurable  interest  in  both  parties.  The  consignors  bad  an  interest 
in  that  property,  which  when  sold  was  to  pay  their  debt,  and  the  consignees  were 
interested  in  the  same  property  because  it  was  the  security  on  which  their  advances 
were  made.  In  the  case  of  Kinloch  v.  Craig,  principally  relied  on  by  the  Plaintiff  in 
Error,  the  bill  of  lading  was  not  indorsed  ;  indeed  that  was  merely  a  case  of  principal 
and  factor,  whereas  here  there  was  an  actual  transfer  of  the  property  in  trust  to 
indemnify  the  banking-house,  and  that  property  was  paid  for  before  the  transfer  took 
place. 

Eyre  Ch.  J.  The  case  is  now  brought  to  a  point  in  this  one  short  proposition, 
viz.  That  the  property  was  transferred  to  Smiths  and  Atkinson  upon  a  trust  in  which 
those  who  transferred  the  property,  and  the  banking-house  were  concerned.  If  this 
can  be  [570]  maintained,  all  the  objections  which  occur  so  forcibly  upon  the  notion 
of  a  bargain  and  sale,  will  be  removed.  Had  it  been  a  bargain  and  sale  accompanied 
with  a  sufficient  delivery  to  transfer  the  property,  from  that  moment  the  risk  of  the 
consignment  and  the  loss  and  profit  upon  it  ought  to  have  belonged  to  the  buyers. 
But  if  we  can  .suppose  that  this  transfer  of  property  was  to  stand  simply  upon  the 
agreement  that  the  cargo  should  go  to  Smiths  and  Atkinson,  and  should  be  in  effect 
their  property  only,  for  the  purpose  of  their  applying  the  net  proceeds  by  way  of 
indemnity  to  the  banking-house,  then  the  circumstances  of  the  risk  and  of  the  profit 
and  loss  refer  to  the  trust  with  which  the  property  was  charged,  and  are  thereby 
accounted  for.  The  trust  being,  that  the  proceed.?,  whatever  they  might  be,  should 
remain  with  the  consignees  applicable  to  the  debt  of  the  banking-house,  the  risk  must 
necessarily  remain  with  the  consignors  notwithstanding  the  change  of  property,  and 
they  must  suffer  or  be  benefited  by  the  loss  or  profit  upon  the  sale.  The  question 
then  is.  Whether  upon  the  case  before  us  we  are  authorised  to  decide,  that  by  the 
agreement  of  the  parties  for  a  valuable  consideration  this,  which  was  originally  the 
property  of  the  consignors,  did  become  the  property  of  Smiths  and  Atkinson,  charged 
with  the  above-mentioned  trust?  And  here  the  bill  of  lading  operates  as  in  ray  poor 
judgment  it  ought  to  operate.  It  ojjerates  as  evidence  of  the  change  of  property,  and 
as  such  I  have  no  difficulty,  nor  ever  had,  in  giving  it  its  full  effect.  Ninety-nine 
times  in  an  hundred  the  indorsement  of  a  bill  of  lading  will  be  conclusive  evidence  of 
the  alteration  of  propert}'  without  ascribing  to  it  the  effect  of  a  legal  instrument  as  a 
bill  of  sale.  Cases  may  arise  in  which  it  will  be  difficult  to  understand  that  such  was 
the  meaning  of  the  parties.  Here,  however,  there  was  an  agreement,  that  as  a  large 
credit  was  to  be  given  by  the  banking-house  to  6.  and  H.  Brown,  they  should  put  it 
into  the  hands  of  Smiths  and  Atkinson,  as  merchants,  a  certain  quantity  of  goods, 
the  proceeds  of  which  should  remain  as  a  deposit  in  order  to  secure  that  credit.  From 
the  moment  then  that  the  goods  were  set  apart  for  this  particular  pur[)ose,  why  should 
we  not  hold  the  property  in  them  to  have  been  changed,  it  being  in  perfect  conformity 
to  the  agreement,  and  such  an  execution  thereof  as  the  justice  of  the  case  requires? 
One  difficulty  had  indeed  occurred  to  me,  namely,  that  if  this  bill  of  lading  so  indorsed 
was  at  all  events  to  change  the  property  ;  if  of  its  own  force,  without  reference  to  any 
particular  agreement  it  was  to  operate  as  a  transfer,  then  if  the  [571]  banking-house 
had  become  debtors  to  the  consignors,  and  had  become  insolvent,  the  effects  of  the  con- 
signors would  have  gone  to  pay  their  debts.  The  injustice  of  this  seemed  so  flagrant, 
that  I  felt  great  difficulty  in  acceding  to  a  proposition  attended  with  such  consequences. 
But  I  see  no  reason  why  we  should  not  expound  the  doctrine  of  transfer  very  largely 
upon  the  agreement  of  the  parties,  and  upon  their  intent  to  carry  the  substance  of 
that  agreement  into  execution.     This  will  lead  to  the  conclusion,  that  the  moment 
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the  goods  were  put  on  board  the  "Hawke,"  and  the  bill  of  lading  was  indorsed  and 
remitted  to  Smiths  and  Atkinson,  the  property  was  changed,  and  was  to  remain  ia 
their  hands  cloathed  with  the  trust  expressed  in  the  agreement.  In  this  view  of  the 
case,  the  circumstance  of  the  risk  remaining  in  the  consignors  will  only  relate  to  the 
manner  in  which  the  trust  was  to  be  carried  into  execution.  The  profit  or  loss  at 
which  the  goods  might  be  sold  would  affect  the  advantage  which  the  consignors  were 
to  derive  from  the  trust ;  but  still  the  risk  of  the  consignors  in  that  respect  affords 
no  objection  to  the  existence  of  the  trust  itself :  I  therefore  feel  the  ground  of  argu- 
ment, as  it  now  stands  before  us,  much  changed  from  what  it  appeared  to  be;  and 
shall  have  no  difficulty  in  holding  that  this  cargo  was  vested  in  Smiths  and  Atkinson, 
notwithstanding  the  risk  remained  in  those  who  transferred  the  cargo,  and  notwith- 
standing that  cargo  was  to  be  sold  with  a  view  to  the  profit  or  loss  of  the  consignors. 
Those  circumstances  will  not  prevent  a  transfer  of  the  property  under  the  agreement, 
which  was  for  a  valuable  consideration  ;  though  I  can  by  no  means  assent  to  the 
proposition,  that  the  agreement,  though  for  a  valuable  consideration,  will  amount  to 
any  thing  like  a  bargain  and  sale. 
Per  Curiam.     Judgment  affirmed. 

Waghorne  v.  Langmead.     Nov.  18th,  1796. 

If  a  fi.  fa.  be  teste'd  before  Defendant's  death,  but  delivered  to  the  sheriff  and 
executed  after,  the  execution  is  regular. 

Judgment  in  this  case  was  signed  on  the  23d  of  May  :  on  the  29th  of  the  same 
month  the  Defendant  died,  and  on  the  31st  a  fi.  fa.  teste'd  previous  to  the  Defendant's 
death  was  lodged  in  the  office  of  the  sheriff  of  Middlesex :  under  this  the  sheriflf 
levied. 

Clayton  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  the  fi.  fa.  should 
not  be  set  aside  for  irregularity,  atid  why  the  money  produced  by  a  sale  of  the  goods 
which  remained  in  the  hands  [572]  of  the  sheriff  should  not  be  restored  to  the  adminis- 
trator of  the  Defendant.  He  contended,  that  the  fi.  fa.  being  lodged  in  the  office 
subsequent  to  the  death  of  the  Defendant,  the  execution  thereon  was  irregular,  and 
cited  Heapy  v.  Parris,  6  Term  Rep.  368,  where  the  teste  was  after  the  death  of  the 
party  ;  and  Walker  v.  Dravrwaters,  E.  36  Geo.  3,  in  Scacc.(a),  where  the  same  doctrine 
was  held,  though  the  teste  was  before  the  death  of  the  party.  He  insisted  also  that 
the  judgment  here  should  have  been  revived  by  scire  facias,  since  the  administrator, 
who  was  a  stranger  in  this  case,  was  to  be  affected  by  it.  In  support  of  this  he  relied 
on  Pennoir  v.  Brace,  1  Salk.  319  (i),  where  it  is  said  by  the  Court,  that  "where  any 
new  person  is  either  to  be  better  or  worse  by  the  execution,  there  must  be  a  scire  facias, 
because  he  is  a  stranger,  to  make  him  party  to  the  judgment,  as  in  case  of  executor 
and  administrator;"  and  on  Lord  Kenyon's  opinion  in  Heapy  v.  Parris.  He  added, 
that  the  Defendant  here  died  insolvent,  leaving  bond  and  other  creditors,  for  whom 
the  administrator  was  to  be  considered  as  trustee;  and  therefore,  by  the  statute  of 
frau'is,  the  writ  could  only  bind  from  the  delivery  to  the  sheriff  (c). 

Shepherd  Serjt.  contra,  cited  Houghton  v.  Bushby,  Skin.  257.  Comb.  33,  S.  C. 
Springer  v.  Soimrville,  Bunb.  271,  and  Dr.  Needham's  case,  ibid,  in  the  note. 

BuLLER  J.  read  a  case  of  Dakin  v.  Cartwright,  Hil.  12  Geo.  2,  K.  ^.{d)  from  a 
manuscript  note,  and  said  that  Walker  v.  Drawwaters  was  decided  on  a  misconception 

(a)  See  3  Anstruth.  Rep.  680. 

(6)  But  it  was  also  held  in  that  case  that  the  death  of  a  party  is  not  material,  if 
subsequent  to  the  teste. 

(c)  29  Car.  2,  c.  3,  s.  16. 

{d)  The  case  of  Dakin  v.  Cartioright  was  not  precisely  in  point :  but  accordins;  to 
Mr.  Justice  BuUer's  note,  Lee  C.  J.  there  said;  "There  was  a  case,  Mich.  13  W.  3, 
B.  R.  Gill  v.  Parsons.  Judgment  was  entered  between  Hilary  and  Easter  Terms,  after 
which  Defendant  died.  Execution  was  taken  out  teste'd  the  first  day  of  Hilary  Term, 
and  the  goods  in  the  hands  of  the  executor  were  taken.  And  on  motion  it  was 
holden,  that  though  a  judgment  in  respect  of  purchasers  binds  only  from  the  signing, 
yet  as  to  the  party  and  his  representatives  it  binds  as  it  did  before  at  common  law, 
and  that  the  execution  go  teste'd  was  therefore  regular." 
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of  what  had  been  done  in  the  King's  Bench.  He  referred  also  to  3  P.  Wms.  400,  and 
2Eq.  Cas.  Abr.  381. 

The  Court  were  of  opinion,  that  the  current  of  authorities  was  against  the  applica- 
tion on  the  Ist  ground,  and  that  to  make  a  scire  facias  necessary  to  support  this 
execution,  the  process  must  appear  to  have  issued  after  the  death  of  the  party  :  that 
with  respect  to  the  creditors,  though  the  property  in  the  goods  of  the  ileceased  was 
not  bound  till  the  delivery  of  the  writ  to  the  sheriflF,  yet  the  right  [573]  of  the 
creditors  to  pursue  that  property  till  the  delivery  of  the  writ  would  not  make  this 
execution  irregular. 

Rule  discharged  («). 


Fenn  kx  DEM.  Blanchard  V.  S.  Wood,  Executor  of  W.  Wood.     Nov.  2l8t,  1796. 

If  a  declaration  in  ejectment  be  served  upon  a  tenant,  and  his  landlord  be  admitted 
to  defend,  the  Plaintiff  can  only  recover  such  premises  as  the  tenant  is  proved  to  be 
in  possession  of. 

Ejectment  tried  at  the  summer  assizes  for  Kent  before  Lord  Kenyon  :  Verdict  for 
the  Plaiiititf. 

Early  in  this  Term  a  rule  nisi  for  a  new  trial  was  obtained  on  an  objection  arising 
out  of  the  following  circumstances:  On  the  13th  Februaiy  1795,  W.  Wood  the 
Defendant's  testator  purchased  of  one  Farar  the  reraaiiider  of  a  term  of  sixty-one  years 
in  certain  premises  at  Sydenham.  A  small  pait  of  those  premises,  with  a  wooden 
house  standing  thereon,  had  been  previously  underlet  for  a  teini  of  fifty  years  to  one 
Blanchard  at  the  yearly  rent  of  171.  who  had  again  underlet  a  i)art  exclusive  of  the 
wooden-house  for  a  term  of  forty-eight  years  and  three-cpiarters  to  one  Ouzman  at  a 
ground  rent  of  21.  2s.  Blanchard  bad  covenanted  with  Farar  to  build  a  substantial 
house  on  some  pai  t  of  the  premises  demised  to  him  ;  Oozman,  when  lie  took  his  lease 
from  Blanchard,  covenanted  to  perform  this  agreement  for  him.  When  W.  Wood 
purchased  of  Farar  it  was  supposed  that  Blanchard  had  surrendered  his  interest,  he 
having  failed  in  the  payment  of  his  rent  and  delivered  up  the  keys  of  the  wooden 
house  to  Farar's  servants ;  but  the  lease  still  remained  in  his  possession.  W.  Wood 
purchased  of  Oozman  his  interest  in  the  house  which  he  had  built  in  pursuance  of  his 
agreement  with  Blanchard,  but  suffered  him  to  continue  in  possession  as  his  tenant. 
He  also  pulled  down  the  wooden  house.  Upon  this  Blanchard,  with  a  view  to  recover 
his  premises,  served  Oozman  alone  with  a  declaration  in  ejectment ;  and  the  present 
Defendant,  as  executor  to  W.  Wood,  (who  was  deceased,)  was  admitted  as  landlord 
to  defend.  No  ground-rent  was  in  arrear  from  Oozman  to  Blancharii.  The  lessor  of 
the  [574]  Plaintitf  only  proved  a  title  to  the  wooden  house,  and  had  a  verdict  for 
that.  The  objection  to  this  verdict  was,  that  Oozman  alone  having  been  served  with 
the  ejectment,  the  rule  under  which  the  Defendant,  as  landlord,  was  admitted  to 
defend,  extended  oidy  to  the  premises  of  which  Oozman  was  proved  to  be  tenant  in 
possession,  and  not  to  any  of  which  the  defendant  himself  was  in  possession. 

Le  Blanc  Serjf.  shewed  cause.  It  is  objected  to  this  verdict  that  the  premises 
recovered  were  in  Oozman's  possession.  If  a  declaration  be  serveii  on  several  tenants, 
and  one  landlord  comes  in  to  defend  for  one  tenant,  he  must  specify  the  premises  for 
which  he  defends  ;  but  in  Doe  ex  dein.  Jesse  v.  Bacchus,  Mich.  30  Geo.  2,  at  sittings 
Bull.  N.  P.  110,  this  distinction  was  taken,  "that  if  there  be  but  one  Defendant  as 
tenant  in  possession,  the  Plaintiff  need  not  prove  him  in  possession  ;  because  if  he 

(a)  V^ide  etiam  Parkers  v.  Mosse,  Cro.  Eliz.  181,  which  was  before  the  statute  of 
frauds,  and  the  following  cases  which  were  after:  Anonymous,  2  Vent.  218.  Pennoir 
V.  Brace,  3d  Res.  1  Ld.  Ray.  244.  1  Salk.  319,  S.  C.  Robinson  and  others,  v.  Tongue 
and  others,  2d  Res.  3  P.  Wms.  399.  Lord  JFinchelsea's  case,  note.  Ibid.  Fawkes  v. 
Atkinson,  Barnes,  268,  ed.  3,  and  Tidd's  Pr.  K.  B.  728,  ed.  1,  932,  ed.  2.  In  Robinson 
V.  Tongue  it  was  said  that  the  statute  of  frauds  concerns  purchasers  only,  and  not 
creditors  ;  and  in  Houghton  v.  Rushby,  and  Springer  v.  Somerville,  that  an  execution  of 
this  kind  is  regular  under  the  statute  of  frauds,  which  extends  only  to  creditois  and 
purchasers,  but  not  to  executors  and  administrators  who  stand  in  the  place  of  the 
party, 
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was  not,  why  did  he  enter  into  the  rule  (a)."  The  whole,  therefore,  of  these  premises 
having  been  specified  in  the  margin  of  the  common  consent  rule,  and  not  restrained 
by  any  description  in  the  rule  by  which  the  landlord  was  admitted  to  defend,  he  cannot 
complain  of  want  of  notice. 

Shepherd  Serjt.  contra.  The  common  consent  rule  must  be  construed  by  the  sub- 
sequent rule  under  which  the  landlord  is  admitted  to  defend.  If  that  be  not  the  case, 
the  Plaintiff  in  ejectment  may  recover  from  the  landlord  lands  at  two  different  ends 
of  the  county  holden  by  different  tenants.  Though  by  the  common  consent  rule  the 
Defendant  is  bound  to  "confess  lease,  entry,  and  ouster  of  so  much  of  the  tenements 
specified  in  the  Plaintiff's  declaration  as  are  in  possession  of  the  Defendant  or  his 
tenant,  or  any  person  claiming  by  or  under  his  title,"  yet  those  general  expressions 
must,  where  the  landlord  defends  for  his  tenant,  be  restrained  to  the  premises  in  his 
tenant's  possession,  and  for  which  he  has  been  served.  Besides,  the  declaration  in  eject- 
ment is  narrowed  by  the  notice  of  the  casual  ejector.  In  Smith  ex  dem.  Taylor  v.  Mann, 
1  Wils.  220,  it  was  expressly  ruled,  that  where  the  landlord  defends,  the  tenant  must 
bo  proved  to  be  in  possession  of  the  premises ;  for  it  was  said  that  he  does  not  admit 
himself  to  be  landlord  of  any  premises  but  of  such  only  as  are  in  the  possession  of  his 
tenant. 

[575]  Eyre  Ch.  J.  Perhaps  this  verdict  may  be  right  on  principle:  but  it  is 
objectionable  on  the  ground  of  many  practical  difficulties.  If  a  Plaintiff  serve  his 
declaration  on  one  of  several  tenants,  and  the  one  served  appear  and  defend,  he  should 
specify  in  the  rule  for  how  much  he  defends  ;  then  if  his  landlord  comes  in,  the  declara- 
tion will  be  narrowed  by  the  rule.  But  if  this  be  omitted,  as  the  declaration  states 
an  ouster  from  all  the  premises,  and  lease,  entry,  and  ouster  is  confessed  generally, 
this  seems  to  warrant  the  conclusion  that  the  Defendant  will  lose  all  to  which  the 
Plaintiff  can  make  title.  It  is  true,  indeed,  that  on  this  theory,  though  the  Plaintiff 
fail  in  his  real  object,  yet  he  may  recover  other  premises  for  which  he  did  not  intend 
to  sue.  It  is  therefore  proper  that  they  should  be  narrowed  by  the  rule.  The  theory 
of  the  case  in  Wilson  may  be  wrong;  but  I  think  the  decision  highly  convenient. 

BuLLER  J.  The  action  of  ejectment  is  founded  on  a  fiction,  and  must  not  be 
allowed  to  work  a  wrong.  It  is  brought  for  lands  in  possession  ;  and  the  tenant  in 
possession  must  be  served.  If  it  be  brought  for  five  hundred  acres,  and  four  hundred 
and  niiiely-nine  only  are  proved  to  be  in  the  possession  of  the  Defendant,  the  odd 
acre  cannot  be  recovered.  Shall  a  Plaintiff,  for  the  purpose  of  entitling  himself  to 
costs,  be  allowed  to  take  a  verdict  for  that  on  which  he  can  have  no  writ  of  possession  1 
It  appears  from  the  case  in  Wilson,  that  when  a  landlord  is  made  Defendant  his  tenant 
must  be  proved  to  be  in  possession,  and  the  Plaintiff  can  only  lecover  the  premises 
whereof  he  is  possessed.     Possession  is  the  basis  and  foundation  of  the  action. 

Heath  J.  The  11  Geo.  2,  c.  19,  s.  13,  was  passed  to  enable  landlords  to  defend 
that  which  their  tenants  only  could  have  defended  before  the  passing  of  the  act,  viz. 
that  of  which  they  were  in  possession.  The  words  of  the  act  are,  "  If  the  landlord 
of  any  part  of  the  lands,  (fee.  for  which  such  ejectment  was  brought,  shall  desire  to 
appear  &c.  ;"  that  is,  any  part  of  the  lands  of  which  the  tenant  was  possessed.  It  is 
true,  the  rule  under  which  the  landlord  is  admitted  is  general,  and  if  construed  literally 
would  entitle  the  Plaintiff  to  recover  more.  That  rule  therefore  must  be  narrowed 
by  the  act  which  was  meant  to  benefit  landlords,  who  before  that  time  had  no  remedy 
if  their  tenants  did  not  chose  to  defend.     Gnodright  v.  Hart  et  ux,  2  Str.  830. 

ROOKE  J.  The  Plaintiff's  right  to  recover  in  ejectment  is  founded  entirely  on  the 
service  of  the  declaration  upon  the  tenant  in  possession  :  he  must  therefore  shew 
possession  in  the  tenant  to  [576]  entitle  himself  to  recover.  Though  the  rule  be 
general,  he  cainiot  demmd  premises  of  which  the  tenant  is  not  possessed  ;  for  if  the 
landlord  could  defend  for  a  tenant  not  served,  he  might  thereby  contrive  to  deprive 
him  of  his  term. 
Rule  absolute. 

(a)  Vide  tam.  Goodright  v.  Rich,  7  Term  Rep.  333,  where  that  case  was  overruled. 
There  Lord  Kenyon  alluded  to  the  principle  case  as  having  been  ruled  by  him  upon 
the  home  circuit  on  the  authority  of  Jesse  v.  Bacchus,  but  acknowledged  his  having 
adopted  a  contrary  opinion  upon  reflection. 


1074  QOODTITLE    l.  OTWAY  1  BOS.  &  PUL.  5T7. 


GOODTITLE  ON   THK  SEVERAL   DEMISES   OF   HOLFORD,   JeRVOISB,    AND  CaVE,    BaRT. 

i;.  OnvAY.     Nov.  25t.h,  1796. 

[Affirmed,  7  T.  R.  399.] 

A.  seised  in  fee  of  the  manors  of  Stamford  &c.  and  also  of  the  manors  of  Swinford  and 
South  Kilwoi  th,  entered  into  marriage-articles  to  secure  a  jointure  to  his  inten  led 
wife  upon  the  above  estates,  and  to  make  provision  for  younger  cbiMren,  and  agreed 
to  settle  the  Stamford  estate  upon  his  eldest  son  in  strict  settlement,  subject  to 
part  of  such  jointure  and  provision  ;  he  then  devised  those  estates,  in  case  he  should 
happen  to  die  without  issue,  and  subject  to  such  jointure  as  he  might  make,  to  the 
lessors  of  the  plaintiff  for  five  hundred  years,  upon  certain  trusts  in  the  devise 
expressed  ;  afterwards,  by  separate  deeds  of  lease  and  release,  he  conveyed,  1st,  the 
Stamford  estate  to  trustees  in  fee  to  the  use  of  himself  in  fee  till  the  marriage,  with 
divers  limitations,  in  pursuance  of  the  articles,  and  subject  to  a  term  of  five  hundred 
years,  for  securing  part  of  his  wife's  jointure,  remainder  to  himself  in  fee  ;  2(lly,  the 
Swinford  and  South  Kilworth  estate  to  trustees  in  fee,  to  the  use  of  himself  in  fee 
till  the  marriage,  to  the  use  and  intent  that  his  intended  wife  shoulii  take  the  other 
part  of  her  jointure  thereout  if  she  survived  him,  and  after  his  death  remainder 
to  trustees  for  five  hundred  years,  to  secure  such  jointure,  remainder  to  himself  in 
fee  ;  he  afterwards  married,  and  died  without  issue.  Held  that  the  will  was  revoked 
as  to  both  estates  by  the  deeds  of  settlement,  though  they  were  consistent  with 
the  provisions  of  the  will,  and  though  the  devisor  took  back  the  estate  he  parted 
with  by  the  same  instruments  ;  and  also  held  that  the  latter  estate  was  not  excepted 
from  this  revocation  by  the  circumstance  of  the  conveyance  of  that  estate  to  trustees, 
being  merely  for  the  purpose  of  creating  a  terra  to  secure  the  wife's  jointure  (a). 

The  facts  of  this  case  having  twice  appeared  in  print;  Ist,  in  the  report  of  the 
trial  at  bar,  2  H.  Bl.  516,  and  2dly,  in  the  report  of  the  case  in  error,  7  Terra  Rep.  399, 
they  are  here  altogether  omitted.  There  were  two  arguments  in  this  court ;  one  in 
Trinity  Term,  1795,  by  Williams  Serjt.  for  the  lessor  of  the  Plaintiff,  and  Hoy  wood 
Serjt.  for  the  Defendant;  and  another  in  Easter  Term  1796,  by  Le  Blanc  Serjt.  for 
the  former,  and  Adair  Serjt.  for  the  latter  ;  but  as  they  were  much  commented  upon 
in  the  following  judgments,  (each  of  which  comes  from  the  highest  authoiily,)  they 
are  not  inserted  in  this  report. 

The  Court  took  time  to  consider  of  their  opinions;  and  on  this  day  delivered  them 
seriatim,  there  being  a  difTerence  upon  the  bench. 

RooKE  J.  On  this  verdict  it  appears,  that  Sir  T.  Cave  made  his  will  and  devised 
all  the  premises  contained  in  the  declaration  to  trustees  in  fee  upon  certain  trusts  and 
uses,  that  he  afterwards,  by  two  deeds  of  lease  and  release,  conveyed  the  same  premises 
to  trustees  in  fee  upon  certain  other  trusts  and  uses,  with  remainder  to  the  use  of 
himself  in  fee,  and  that  he  died  without  republishing  his  will. 

The  question  is.  Whether  by  both  or  either  of  these  deeds  the  devise  of  the  premises 
contained  in  either  of  the  counts  in  the  declaration  is  rendered  ineffectual ;  or,  according 
to  the  common  language  of  our  books,  is  revoked  ? 

[577]  To  decide  this  question,  it  is  necessary  to  consider  the  general  nature  and 
effect  of  a  will  of  lands.  A  will  of  lands  is  a  conveyance,  authorised  by  the  stat. 
32  H.  8,  c.  1.  It  is  not  to  be  considered  as  a  declaration  of  uses,  or  as  conveying  uses 
which  are  executed  by  the  stat.  27  H.  8,  c.  10.  It  is  a  conveyance  of  the  land  itself; 
or,  in  the  words  of  Lord  Trevor  Fitzg.  239,  it  is  a  provision  and  direction  by  the 
testator  how  his  estate  and  land  shall  go  when  he  can  keep  them  no  longer.  This  is 
plain  from  the  words  of  32  H.  8,  c.  1,  s.  1.  "Every  person  having  lands,  &c.  may 
give,  dispose,  will,  and  devise,  as  well  by  last  will  and  testament,  in  writing  or  other- 
wise, by  acts  lawfully  executed  in  his  life,  all  his  said  lands,  &c.  at  his  free  will  and 
pleasure."  No  interest  passes  till  the  death  of  the  testator.  When  he  dies  the  will 
conveys  to  the  devisee  such  interest  as  the  testator  has  devised  to  him  out  of  that 
estate  or  legal  interest  of  which  the  testator  was  seised  when  he  executed  the  will ; 
but  under  this  restriction,  that  the  testator  has  continued  to  be  seised  or  possessed  of 

(a)  Vide  Doe  v.  Dilnot,  2  N.  R.  404.  Beckett  v.  Harden,  4  M.  &  S.  1,  9.  Famer 
V.  Jefferi/,  3  B.  &  A.  462. 
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it  from  the  lime  of  executing  the  will  to  the  hour  of  his  death.  To  understand  this 
operation  of  a  will,  we  must  bear  in  mind,  that  in  contemplation  of  law  there  is  a 
distinction  between,  first,  the  land  itself;  secondly,  the  legal  fee-simple  or  possessory 
right  of  inheritance  in  the  land  ;  and  thirdly,  the  use  or  equitable  right  of  inheritance. 
A  man  may  at  this  day  make  a  conveyance  of  the  fee-simple  of  his  land,  without 
parting  with  the  actual  possession ;  and  though  the  legal  fee  will  pass  from  him,  yet 
it  may  be  revested  in  him,  under  the  statute  of  uses,  together  with  his  old  use  or 
right  of  inheritance.  But  though  he  is  seised  of  his  old  uses,  still  if  he  has  by  any 
conveyance  for  one  moment  passed  away  the  fee-simple  of  his  land,  the  law  considers 
him  as  having  another  seisin,  and  not  the  same  which  he  had  before  he  made  the 
conveyance. 

If,  therefore,  a  testator  having  executed  his  will,  conveys  away  his  whole  feo-simple, 
though  it  be  to  his  own  use,  and  though  he  is  seised  again  of  his  old  use,  yet,  accord- 
ing to  the  rules  of  law,  as  I  understand  them,  this  conveyance  renders  the  will 
ineffectual ;  not  because  the  testator  intended  to  revoke  it,  but  because  by  the  rules 
of  law  it  cannot  operate ;  for  he  has  altered  his  legal  seisin.  The  rule  is  laid  down  by 
Lord  Trevor  Fitzg.  240.  "One  necessary  qualification  which  goes  to  the  power  of 
disposing  by  will,  is  the  ownership  of  the  land  :  the  law  requires  that  to  be  complete 
at  the  time  of  making  the  will.  Consider,  as  to  this  point,  the  law  is  very  strict  that 
[578]  the  testator  should  have  a  disposing  power  at  the  time  of  making  the  will ;  for 
it  is  so  far  from  allowing  a  subsequent  power  by  acquisition  after  to  make  the  will 
good,  that  it  requires  a  continuance  of  the  same  interest  the  devisor  had  at  the  time 
of  making  the  will,  to  remain  unaltered,  even  to  the  time  of  his  death  ;  for  that  any, 
even  the  least  alteration  of  the  interest,  is  an  actu:il  revocation  of  such  will."  Lord 
Hardwicke  expresses  himself  to  the  same  effect,  and  almost  in  the  same  words,  accord- 
ing to  the  report  of  Sparrow  v.  Eardcastle,  .3  Atk.  803.  Lord  Mansfield  lays  down  the 
rule  in  these  words,  4  Burrow,  1960:  "When  a  man  seised  of  an  estate  makes  his 
will  and  devises  it,  and  afterwards  conveys  it  entirely  away  ;  though  he  takes  it  back 
by  the  same  instrument,  or  by  a  declaration  of  uses,  it  is  a  revocation  ;  because,  as  it 
is  said  in  the  books,  he  has  parted  with  his  whole  estate."  In  confirmation  of  this  rule, 
we  may  observe,  that  the  form  of  pleading  a  devise  of  lands  is,  that  the  testator  was 
seised,  &c.  and  being  so  seised  he  made  his  will,  and  thereby  devised,  &c.  and  of  such 
his  estate  in  the  said  lands  died  seised.  The  devise  then  operates  upou  that  seisin 
which  the  testator  had  at  the  time  of  making  his  will. 

This  rule  of  law  is  very  ancient.  The  books  refer  us  to  a  case  in  the  44  Ed.  .3, 
which  is  reported  both  in  the  year  book  (fol.  33)  and  the  book  of  assize  (lib.  44, 
pi.  36).  In  assize  the  tenant  pleads  in  bar  a  devise  made  by  the  father  of  the  Plaintiff; 
the  lands  being  devisable  by  custom.  The  Plaintiff  entitles  himself  as  heir,  and  says, 
that  the  father  after  the  devise  made  a  feoffment  to  defeat  the  devise,  and  took  back 
the  estate.  The  tenant  rejoins,  that  he  re-published  the  will  by  delivering  it  to  the 
vicar  :  and  issue  was  joined  on  the  delivery.  It  is  to  be  remembered,  that  at  this 
time  a  parole  revocation  or  republication  was  sufficient.  This  will,  therefore,  might 
have  been  revoked  without  the  ceremony  of  alienation  and  taking  back :  it  might  also 
have  been  re  published  without  a  delivery  to  the  vicar.  It  seems  doubtful  from  Fitzh. 
Abr.  tit.  Devise,  pi.  16,  whether  Thorp  and  Wilby  thought  that  a  feoffment  and  taking 
back  would  revoke ;  and  also  in  Bro.  Abr.  tit.  Devise,  pi.  8,  a  queere  is  made  as  to 
the  alienation  and  taking  back ;  and  it  is  said,  that  it  ought  not  to  defeat  the  will 
made  before  ;  for  it  is  no  will  till  death.  It  appears  from  the  year  book  and  book  of 
assize,  that  a  doubt  was  entertained  as  to  the  propriety  of  the  form  of  the  issue; 
because  the  heir  does  not  deny  that  it  is  the  last  will,  but  denies  that  the  testator 
delivered  it  to  the  vicar.  Whatever  doubts  might  be  entertained  of  the  authority  of 
[579]  this  case,  if  it  stood  alone,  or  long  series  of  authorities  from  very  early  time, 
forbids  us  at  this  day  to  doubt  the  principle,  which  is  supposed  to  be  established  by 
it,  viz.  that  a  feoffment  or  alienation,  and  taking  back,  is  a  revocation  of  a  prior  will. 
Dyer  (fo.  143,  P.  3  &  4  Ph.  &  M.)  cites  the  case  44  Ed.  3,  and  considers  it  as  a  settled 
point  that  the  will  is  void,  without  a  new  agreement ;  because  the  alienation  was  a 
disagreement  to  it ;  and  without  other  express  agreement  it  shall  not  be  taken  as  his 
last  will,  for  it  was  onca  revoked.  That  a  man  must  have  the  lands  at  the  time  he 
devises  them  has  been  long  settled  ;  it  was  so  agreed  in  Butler  and  Baker's  case,  M.  33 
&  34  Eliz.  3  Co.  30  b.  ;  and  was  the  common  law  of  the  land,  as  to  customary  devises, 
before  the  statute  32  H.  8.     Lord  Mansfield  assigns  this  res^soa  for  it:  That  a  will  is 
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in  the  nature  of  a  revocable  appointment,  or  limitation  of  the  lanil,  mortis  ciiusa ;  and 
18  not,  like  the  Roman  testament,  a  constitution  of  an  heir.     3  Burr.  1497. 

But  the  question  in  the  present  case  is,  as  to  the  change  of  interrst,  thovigh  the 
testator  dies  seised  of  the  same  uses  which  he  had  at  the  time  he  made  his  will.  The 
cases  are  strong  to  shew  that  this  is  a  revocation.  In  1  Roll.  Ahr.  61.5,  Q.  pi.  1,  is  this 
case :  "  If  a  man  devises  land.s  to  J.  S.  and  after  makes  a  feolTmcnt  in  fee  thereof  to  a 
stranger,  to  the  use  of  himself  in  fee,  though  ho  has  his  old  estate,  yet  it  seems  this  is 
a  revocation  ;  for  his  intent  was  to  have  it  hy  the  new  limitation,  and  by  the  feoffment 
ho  passed  the  estate,  and  the  statute  revested  it  in  him,  which  is  as  a  new  purchase  (a)." 

Lord  Trevor  cites  this  case  as  good  law,  Filzg.  241.  Lord  Hardwicke  considers 
the  point  as  settled  ;  and  he  so  states  it  in  Parsons  v.  Freeman,  3  Atk.  740,  and  observes, 
that  it  is  a  prodigious  strong  case.  So  when  a  man  <levises  lands  to  J.  S.  in  fee  and 
After  makes  a  feoffment  thereof  to  another  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  remainder  to  his  own  right  heirs ;  though  here  he  hath  his  old  rever- 
sion, yet  it  seems  it  was  his  intent  to  have  it  pass  by  the  livery  and  to  be  in  by  the 
statute  and  the  limitation,  and  so  as  a  new  purchase,  1  Roll.  Abr.  616,  Q.  pi.  2.  This 
last  point  is  stated  by  Roll  to  have  been  settled  in  the  case  of  Mimtagiie  v.  Jefferies  ; 
but  according  to  the  statement  of  that  case  in  Pophara  108,  this  was  not  the  direct 
point  in  question  before  the  Court;  but,  however,  it  is  adopted  by  Lord  Chief  Justice 
Roll  as  good  law.  It  is  also  cited  by  Yelverton,  arguendo  Cro.  Car.  24,  [580]  and 
not  denied  by  the  Couit.  Hussei/'s  rase,  2  Jac.  L  Scac.  Moor,  789,  is  still  stronger: 
it  proceeds  upon  the  same  principle.  H.  a  bastard  having  purchased  a  manor  of  the 
Queen,  made  a  will  and  deviled  the  manor:  he  then  made  a  feofTment  to  the  use  of 
such  persons  and  for  such  estates  he  had,  as  declared  by  his  will,  bearing  date,  &c. 
It  was  adjudged  that  the  feoffment  vi-as  a  counteimand  of  the  will,  but  that  the  counter- 
matid  will  was  sufficient  to  declare  the  uses  of  the  feoffment,  so  no  escheat.  In  some 
of  the.=e  cases,  the  intent  of  the  party  has  been  mentioned.  But  wo  must  remember 
to  distinguish  between  an  intent  to  have  the  land  by  a  new  limitation,  or  as  a  new 
purchase,  and  an  intent  to  revoke  the  will,  1  Roll.  Abr.  615.  There  is  a  sort  of 
revocation  which  does  not  depend  on  the  intent  of  the  testator  ;  as  where  a  man  only 
takes  back  the  very  estate  which  he  had  devised  by  a  new  conveyance  ;  per  Murray 
Solicitor  General,  arguendo  Parsons  v.  Freeman,  3  Atk.  745  b.  If  it  is  clear  that 
the  party  took  the  land  by  a  new  purchase,  the  consequence  of  law  is,  that  the  will 
is  annidled  without  any  regard  to  the  question,  whether  the  party  intended  to  revoke 
it  or  not?  There  are  other  cases  of  revocation  stated  in  the  books  prior  to  the  slat. 
29  Car.  2,  c.  3  :  thus  where  a  man  has  intended  to  revoke  his  will,  but  has  made  use 
of  a  mode  of  conveyance  which  was  not  completed  :  as  where  A.  having  devised  a 
reversion  to  B.  granted  the  same  by  deed  to  C,  this  has  been  held  a  revocation, 
though  the  lessee  never  attorns  ;  so  where  having  devised  lands  to  B.  he  bargains  and 
sells  to  C,  and  acknowledges  it  before  a  doctor  to  be  inrolled  within  six  months, 
though  it  be  not  inrolled  within  the  lime,  this  has  been  held  to  be  a  revocation  ;  for 
he  hath  fully  shewn  his  intent  that  the  devisee  should  not  have  it,  1  Roll.  Abr.  615. 

But  the  revocation  applicable  to  the  present  case  is,  that,  where  the  testator  alters 
his  legal  interest  in  the  land,  without  any  intent  to  revoke  his  will.  In  such  a  case, 
I  understand  the  lule  of  law  to  be,  that  if  he  conveys  for  years  or  for  life,  it  is  oidy 
a  revocation  pro  tanto  ;  but  if  he  convey  the  whole  fee,  it  entirely  annuls  the  effect 
of  the  will,  unless  he  republishes.  This  rule  seems  established  by  the  cases  I  havo 
already  cited,  and  by  the  inferences  drawn  from  them  by  Lord  Trevor,  Lord  Hardwicke, 
and  L'lrd  Mansfield.  And  to  these  authorities  may  be  added  a  series  of  cases  from  the 
time  of  Lord  Chief  Justice  Roll  to  this  day  ;  all  of  which  appear  to  have  been  decided 
upon  this  principle.  Of  these,  Distcr  v.  Dister,  P.  35  Car.  2,  3  Lev.  108,  was  a  case  of 
[581]  ejectment,  and  special  verdict  found.  Tenant  in  tail  made  his  will  and  devised 
his  land  ;  and  after,  by  bargain  and  sale  inrolled,  conveyed  away  the  land  to  make  a 
tenant  to  the  praecipe,  against  whom  a  common  recovery  was  had,  with  voucher  of 
tenant  in  tail  to  the  use  of  himself  in  fee.  Whether  by  this  recovery  the  will  was 
made  good,  so  that  by  virtue  thereof  the  devisee  should  have  the  land,  or  whether 
the  devise  was  revoked  by  the  recovery,  was  the  question  :  And  by  Peraberton  Ch.  J. 
and  the  whole  Court,  it  was  adjudged,  upon  argument,  that  this  was  a  revocation  ; 
for,  by  the  bargain  and  sale  and  recovery,  the  whole  estate  was  changed  and  altered 

(a)  But  the  book  adds ;  Contra  M.  38  &  39  Eliz.  B.  R,  per  Popham, 
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after  making  the  will ;  yet  here  is  no  change  of  the  use;  for  if  he  inherited  the  intail 
ex  parte  materna,  the  estates  shall  descend  to  his  heirs  ex  parte  materua;  see  the  case 
of  Martin  ex  clem.  Tregoiiwell  v.  Slrachan  and  others,  reported  correctly  5  Term  Rep.  107, 
in  the  note.  The  cases  of  Lord  Lincoln  (Eq.  Cas.  Abr.  411.  Show.  Pari.  Gas.  154,  S.  C. 
202.  Fi'eem.  2,  S.  C),  Parsons  v.  Freeman  (b),  and  Sparrow  v.  Hardcastle  (3  Atk.  798; 
Ambl.  224,  S.  C.  7  T.  R.  416,  note  S.  C),  are  well  known,  and  need  not  to  be  stated 
at  large.  These  iu  my  judgment  confirm  the  rule  of  law.  And  in  Sparrow  v.  Hardcastle, 
3  Atk.  806,  Lord  Hardwickc  observes,  that  there  having  been  an  uniform  series  of 
opinions  on  this  point,  it  ought  not  to  be  varied.  In  Brydges  v.  Duchess  of  C'/mndos 
(2  Ves.  jun.  433),  the  learning  as  to  this  rule  is  very  ably  and  elaborately  discussed, 
and  the  point  is  confirmed  by  Lord  Loughborough:  his  Lordship  asserts  as  his  own 
opinion,  and  states  from  a  more  correct  note  of  Parsons  v.  Freeman  than  is  given  in 
Atkyns,  that  it  was  the  opinion  of  Lord  Hardwicke,  that  where  the  whole  fee  is 
conveyed,  it  is  a  revocation  of  the  whole  devise ;  where  part  only  is  conveyed,  it  is  a 
revocation  pro  tanto. 

To  this  rule  there  are  some  exceptions ;  but  these  exceptions  admit  and  prove  the 
general  rule.  The  first  exception  is  as  to  parliliun.  This  does  not  respect  joint- 
teuants;  for,  if  joint-tenant  devises  and  makes  partition  afterwards,  it  does  not  help 
the  devise,  which  was  void  in  its  creation.  Swift  ex  dem.  Neal  v.  Roberts,  3  Burrow, 
148S.  But  parceners  and  tenants  in  common  being  seised  only  of  their  respective 
portions  in  an  undivided  whole,  would  by  writ  of  partition  retain  their  seisin  in  the 
portion  allotted  them.  Now,  if  instead  of  dividing  by  writ  of  partition,  which  they 
may  be  compelled  to  do,  they  proceed  to  divide  by  [582]  deed  and  fine  ;  the  law  has 
so  far  indulged  them,  as  to  declare  that  such  partition  shall  not  revoke  a  prior  devise, 
Luther  v.  Kidby  (1  Vin.  Ab.  tit.  Devise,  (R.  6)  pi.  30),  certified  by  Raymond  Ch.  J., 
Page  Probyn,  and  Lee,  Js.,  on  a  reference  from  Lord  Chancellor  King,  9th  April, 
1730,  3  P.  Wms.  169,  nota  [B].  But  the  courts  of  law  are  rigid  even  in  this  indul- 
gence; for  in  the  case  of  Tickner  v.  Tickner  (cit.  3  Atk.  742),  where  parceners  iu 
gavelkind  made  partition  by  deed  and  levied  a  fine,  and  one  of  them  declared  the  use 
to  himself,  aud  such  person  as  he  should  appoint  by  deed  or  writing ;  and  iu  default 
of  such  appointment,  to  himself  in  fee  ;  Lord  Ch.  J.  Lee  held  it  a  revocation  ;  and 
this  case  is  adopted  by  Lord  Hardwicke,  Parsons  v.  Freeman,  3  Atk.  750.  There  are 
other  exceptions;  as  the  case  of  a  mortgage,  and  of  a  conveyance  to  pay  debts. 
These,  however,  are  revocations  at  law,  though  not  in  equity. 

Notwithstanding  these  exceptions,  I  take  it  as  a  general  rule  of  law,  that  where  a 
testator  conveys  his  whole  interest  by  feofi'inent,  lease  and  release,  bargain  aud  sale, 
or  by  fine  and  recovery,  (it  makes  no  difference  which,  see  3  Atk.  749)  it  renders  his 
will  ineflectual  at  law.  It  is  often  very  contrary  to  the  intent  of  a  testatjr  that  his 
will  should  be  annulled  by  such  a  conveyance  ;  and  it  often  bears  hard  upDn  individuals 
that  the  rule  of  law  should  be  strictly  adhered  to.  But  while  it  is  a  rule,  judges  are 
bound  to  adhere  to  it;  and  if  it  produces  more  mischief  than  good,  the  legislature  in 
its  wisdom  may  alter  it.  In  vindication  of  the  rule,  however,  we  may  observe  ;  first, 
it  is  in  favour  of  the  heir-at-law,  who  is  always  an  object  of  judicial  favour ;  aud  it 
results  necessarily  from  the  technical  operation  of  a  legal  conveyance.  A  will  is  a 
conveyance  to  the  prejulics  of  the  heir-at-law.  If  the  law  took  its  ordinary  course, 
he  would  inherit  the  seisin  of  his  ancestor.  If  the  ancestor  being  seised,  makes  his 
will,  and  afterwards  changes  his  seisin,  it  follows  by  technical  consequence  that  the  old 
seisin  is  at  an  end,  and  that  the  new  seisin  descends  to  the  heir,  without  being  affected 
by  the  prior  will.  Secondly,  it  is  ancient,  and  as  much  a  part  of  our  legal  system,  as 
to  lauded  property,  as  the  rules  which  exclude  the  father  from  the  iuheritance  of  his 
son,  and  the  half-blood  from  inheriting  at  all.  Thirdly,  it  cannot  operate  upon  one 
who  is  inops  consilii,  or  who  has  no  opportunity  of  being  advised  ;  for  if  a  man  is 
sufficieutly  strong  in  mind  and  body,  and  well  enough  assisted  to  execute  a  solemn 
deed  which  passes  away  his  legal  [583J  fee-simple,  he  surely  may,  if  he  will  pay 
attention  to  it,  republish  his  will.  Fourthly,  it  is  a  plain,  simple,  and  perfectly 
intelligible  rule,  aud  amounts  to  no  mjre.than  this,  that  alter  a  man  has  made  his  will, 
if  he  execute  a  conveyance  of  the  legal  fee-simple  of  the  lands  he  has  devised,  he 
must  republish  his  will,  or  it  cannot  take  effect.     If,  with  so  plain  a  rule  to  direct 

(6)  3  Atk.  741.    Ambl.  115,  S.  C.     1   Wils.  308,  S.  C.     2  Ves.  jun.  4,  cited  per 
L.  Loughborough. 
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them,  tho  parties  omit  to  republish,  the  disappointment  of  the  devisees  is  surely  not 
to  be  imputed  so  much  to  the  rigour  of  the  rule,  as  to  the  neglect  of  the  puitles,  who 
either  take  no  advice,  or  apply  to  such  persons  otdy  as  are  unable  to  advise  them 
properly. 

Having  thus  stated  the  law  as  to  this  head,  lot  us  now  see  what  is  the  case  before 
the  Court.  I  will  first  consider  tho  two  last  counts  which  apply  to  the  Swinford  and 
South-Kilworth  estates.  The  testator  being  seised  in  foe,  conveys  by  lease  and  release 
to  trustees  in  fee,  to  tho  use  of  himself  till  mairiage;  then  to  sufTer  Lady  Lucy  to 
receive  14001.  a-year ;  then  he  creates  a  term  of  five  hundred  years  for  better  securing 
her  jointure,  then  to  the  use  of  himself  in  fee.  I  lay  the  iirticlos  out  of  the  case,  for 
the}'  are  to  be  performed  after  marriage,  and  this  is  a  voluntary  conveyance  before 
marriage ;  besides,  if  this  were  merely  a  performance  of  articles,  it  might  be  a  case 
rather  for  a  Court  of  Equity  than  for  a  Court  of  Liiw.  I  consider  this  as  a  conveyance 
to  trustees  in  fee,  for  the  special  purpose  of  securing  a  jointure  to  his  wife  ;  had  he 
conveyed  to  trustees  during  the  life  of  the  wife  only,  I  sbuuld  have  thought  it,  accord- 
ing to  the  cases  already  decided,  to  have  been  a  revocation  pro  lanto  only  ;  but 
having  conveyed  to  the  trustees  in  fee,  I  think  I  am  bound,  by  the  uniform  series  of 
authorities,  to  hold  that  the  will  carmot  operate,  or  (in  the  language  of  our  law),  that 
it  is  revoked  as  to  these  estates.  If  I  am  right  in  this,  the  rule  may  be  applied  with 
equal,  if  not  with  greater  force,  against  the  claim  of  the  devisees  as  to  the  Stanford 
estate. 

I  am  therefore  of  opinion  that  judgment  should  be  given  for  the  heir-at-law  (the 
Defendant)  on  all  the  counts. 

Heath  J.  (after  stating  the  case).  We  are  all  agreed,  that  the  settlement  of  the 
Stanford  estate  which  passed  by  lease  and  release,  dated  the  2.5th  and  26lh  of  March 
1791,  operated  as  a  revocation  of  the  devise  of  the  same.  We  are  divided  in  opinion 
concerning  the  operation  and  cft'ect  of  the  settlement  of  the  Swinford  and  South- 
Kilworth  estates,  whether  or  no  it  had  the  same  efl'ect  on  the  devise  of  those  estates  1 
The  rule  of  law  which  is  to  govern  us  must  be  extracted  from  the  series  of  authorities 
to  be  found  in  the  books  on  [584]  this  point,  and  for  that  purpose  it  would  be  material 
to  take  an  historical  review  of  the  principal  cases,  if  it  had  not  been  done  by  my 
brother  Kooke ;  I  shall  only  allude  tu  ihein.  Bufore  the  statute  of  wills,  where  lands 
were  devisable  by  custom,  if  a  man  seised  of  lands  in  fee,  devised  the  same,  and  then 
made  a  feofTnient  in  fee,  and  afterwards  retook  a  fee  in  the  same  lands,  it  was  holden 
to  be  a  revocation.  Brook,  tit.  Devise,  pi.  8.  So  if  a  man  devise  the  use  of  lands 
whereof  he  had  made  feoffment,  and  took  back  the  fee,  it  amounted  to  a  revocation. 

After  the  statute  of  wills  when  a  testator,  after  making  his  will,  parted  with  the 
whole  fee,  though  part  of  the  old  use  was  expressly  reserved  to  himself,  or  resulted 
by  operation  of  law,  it  was  still  a  revocation,  because  all  re-vesting  by  tho  statute  of 
uses  operates  as  a  new  feoffment,  1  Roll.  Abr.  615,  at  the  bottom,  and  the  party  elected 
to  take  l)y  a  new  limitation  ;  so  that  he  was  in  of  a  new  estate.  The  revocation  was 
effected  by  law,  and  sometimes  against  the  intent  of  the  testator,  1  Roll.  Abr.  614, 
615.  In  order  to  shew  that  any  change  of  the  testator's  estate  will  operate  as  a 
revocation  of  his  will,  as  well  after  the  statute  of  uses  as  before,  it  will  be  sufficient  to 
allude  to  tho  several  cases  of  Montague  and  Ji'fferies,  Earl  of  Lincoln's  case,  Parsons  v. 
Freeman,  Sparrmo  and  Hardcastle,  Darky  and  Barley  (3  Wils.  6),  and  Brydges  v.  Duchess 
of  Cluindos ;  some  of  these  cases  were  decided  in  Courts  of  Law,  others  of  them  in 
Courts  of  Equity.  It  is  on  the  authority  of  these  cases  that  we  are  of  opinion,  that 
the  settlement  of  the  Stanford  estate  is  pro  tanto  a  revocation  of  the  devise  of  the 
same.  It  remains  to  be  discussed,  whether  the  settlement  of  the  Stanford  estate 
essentially  differs  from  that  of  the  Swinford  and  South-Kilworth  estates,  so  as  to 
receive  a  different  construction?  It  is  material  to  observe,  that  in  both  settlements 
the  whole  legal  fee  is  vested  in  trustees  to  the  use  of  the  settlor  until  the  marriage. 
The  subsequent  limitations  are  mere  springing  uses  to  arise  out  of  the  legal  estate  of 
the  trustees  from  and  after  the  mariiage.  In  this  mode  of  considering  the  subject, 
this  is  precisely  the  same  case  as  those  of  Montague  and  Jefferics,  and  of  The  Earl  of 
Lincoln.  The  circumstance  of  the  marriage  having  taken  effect  is  totally  immaterial. 
The  revocation  was  complete  on  the  execution  of  the  deeds  of  settlement  in  the  cases 
last  cited,  as  well  as  in  the  present  case.  It  is  scarce  material  to  observe,  that  in  both 
of  them  Iheie  are  several  limitations  made  in  pursuance  of  the  articles,  with  an  express 
remainder  in  fee  to  the  settlor. 
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[585]  There  are  two  cases  which  remain  to  be  discussed,  and  which  I  find  difficult 
to  reconcile  with  each  other,  namely,  Luther  v.  Kidby,  and  Tickner  v.  Tickner ;  both 
cases  of  partition. 

Iti  the  case  of  Luther  v.  Kidby,  it  was  held,  that  a  partition  by  fine  and  deed,  lead- 
ing the  uses  of  the  fine,  did  not  operate  as  a  revocation  of  an  antecedent  devise  of  the 
same  lands,  though  the  whole  fee  passed.  We  are  left  to  conjecture  the  ground  of 
decision.  It  might  influence  the  opinion  of  the  judges,  that  a  partition  is  compulsoiy 
and  not  voluntary.  To  refuse  to  make  partition  is  stated  in  the  writ  as  an  injustice. 
It  had  been  held  chat  a  partition  by  a  writ  did  not  operate  as  a  revocation  of  an  ante- 
cedent will,  because  the  land  is  not  in  demand,  but  the  writ  is  merely  brought  to  affirm 
the  possession,  as  it  is  expressed  in  Dyer  79  b.  or  to  ascertain  the  possession  as  it  is 
expressed  by  Lord  Hale  in  his  commentary  on  that  passage,  in  his  note  on  the  writ 
de  Partitione  facienda,  in  Fitzherbert's  Natura  Brevium  (page  61),  and  the  legal  estate 
of  the  parties  is  not  revoked  by  the  judgment.  It  might  have  been  the  opinion  of  the 
judges  that  a  partition  by  deed  ought  not  to  have  a  greater  eflfeet  than  a  partition  by 
writ,  and  that  no  act  of  the  testator  that  was  not  merely  voluntary,  ought  to  operate 
as  an  implied  revocation  of  his  will.  However  that  may  be,  I  find  it  difficult  to 
reconcile  it  with  the  case  of  Tickner  v.  Tickner,  which  only  differs  from  it  in  reserving 
a  power  of  appointment.  Though  the  execution  of  the  power  would  operate  as  a 
revocation  of  a  will,  yet  I  doubt  very  much  whether  the  mere  revocation  could  have 
that  effect.  A  power  unexecuted  seems  to  be  the  same  as  no  power  at  all.  It  is 
material  to  consider,  whether  this  reservation  makes  any  real  difference.  In  the  case 
of  Montague  and  Jefferics,  it  was  ruled,  that  covenant  to  make  a  feoffment  was  no 
revocation  of  a  writ  though  the  feoffment  itself  was  so.  The  case  of  the  covenant  is 
much  stronger  than  that  of  the  power ;  for  the  covenant  declared  the  intention  of  the 
testator  to  do  an  act  inconsistent  with  the  antecedent  devise  :  but  the  power  was 
simply  a  reservation  by  the  grantor  of  part  of  his  antient  dominion  over  his  property; 
the  execution  of  it  is  merely  optional,  and  it  has  no  effect  until  it  is  executed.  We 
are  relieved  from  considering  the  effect  of  such  deeds  which  pass  the  fee-simple,  and 
yet  are  made  for  partial  and  particular  purposes,  because  it  is  a  consideration  which 
belongs  to  a  Court  of  Equity,  and  of  which  we  can  take  no  conusance.  Though  in 
many  instances  the  [586]  Courts  of  law  take  notice  of  the  use,  yet  they  never  do  it  in 
deciding  on  the  power  of  devising  or  revoking  a  devise.  Thus,  for  instance,  if  a 
testator  seised  in  fee  of  lands  descended  to  him  ex  parte  materna,  after  devising  the 
same,  make  a  feoffment  thereof  to  his  own  use,  it  operates  as  a  revocation  of  his  will 
according  to  the  authorities  before  cited,  nevertheless  at  the  death  of  the  testator  the 
lands  descend  to  his  heir  ex  parte  materna,  Co.  Lit.  13  a.  The  reason  is  this,  that 
before  the  statute  of  uses  the  heir  ex  parte  materna  of  the  feoffor  in  the  case  put,  was 
intitled  to  the  subpoena  against  the  feoffee  ;  afterwards  when  the  statute  of  uses  was 
enacted,  which  executed  the  possession  to  the  use,  the  legal  estate  had  the  same 
descendible  quality  as  the  use,  so  that  the  judges  must  of  necessity  take  notice  of  the 
use.  The  statute  of  wills  attaches  on  the  legal  estate  without  reference  to  the  use, 
and  when  the  legal  estate  is  altered,  the  devise  is  revoked.  For  these  reasons,  I  am 
of  opinion,  that  there  exists  no  essential  difference  between  the  limitations  in  the 
settlements  of  these  two  estates,  and  I  think  myself  bound  by  a  series  of  decisions, 
with  the  single  exception  of  the  case  of  Luther  v.  Kidby,  if  that  will  not  admit  of  the 
explanation  which  I  have  attempted  to  give  it,  to  declare,  that  the  testator,  by  chang- 
ing the  legal  estate  of  the  lands  in  question,  though  the  old  use  had  remained  untouched, 
has  thereby  revoked  his  will. 

BuLLER  J.  The  principle  ground  of  argument  relied  on  by  the  Counsel  for  the 
Plaintiff'  was,  that  the  articles,  will,  and  deed,  are  all  to  be  taken  as  one  transaction, 
and  therefore,  upon  the  authority  of  Seludn  v.  Selwin,  2  Burr.  1131,  the  deed  was  not 
a  revocation  of  the  will. 

But  when  the  present  case,  and  the  case  of  Selwin  v.  Selwin,  are  considered, 
I  think  they  will  appear  to  be  as  different  as  any  two  cases  which  can  be  cited. 

In  the  case  of  Selwin  v.  Selwin,  the  deed  to  make  the  tenant  to  the  pneeipe  was  the 
most  essential  part  of  the  recovery,  and  therefore  the  recovery  when  suffered  related 
back  to  that  deed,  which  was  executed  long  before  the  date  of  the  will.  Besides  we 
are  told  by  Sir  James  Barrow  (who  certainly  hail  the  highest  assistance  in  stating 
what  he  calls  the  probable  grounds  of  the  judgment),  that  one  reason  was,  that  the 
testator  took  a  use  under  the  deed  of  bargain  and  sale,  which  use  was  devisable,  and 
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Iherefure  the  point  of  ihat  case  was  no  more  tban  that  a  \ull,  tnuJe  by  a  person  having 
a  legal  estale,  was  nut  revoked  by  a  confiimaiion  of  that  estate  made  [587]  by  a 
coiiveyaricc  partly  executed  before  the  will,  and  partly  executed  and  completed  after 
the  will. 

In  this  case  the  articles  formed  no  part  of  the  deed.  The  parties,  if  they  pleased, 
might  have  made  very  different  provisions  in  the  deed  from  those  contained  in  the 
articles,  and  if  done  before  marriage,  neither  law  or  equity  could  have  altered  the 
deed.  Though,  in  the  present  case,  the  deed  was  made  in  pursuance  of  the  articles, 
yet  it  could  not  relate  back  to  the  date  of  the  articles,  or  give  the  legal  estate  from 
that  time ;  which  was  the  case  in  Selwin  v.  Selwin ;  for  when  the  recovery  was 
completed,  the  testator  was  considered  as  having  the  legal  estate  from  the  date  of  the 
bargain  and  sale. 

The  will  in  the  present  case  has  neither  an  express  or  necessary  reference  to  the 
articles  or  to  the  settlement.  It  does  not  profess  to  carry  the  articles  into  execution, 
but  is  made  with  a  more  general  view  to  the  situation  and  circumstances  of  the 
testator  and  his  relations.  By  the  articles  Sir  Thomas  Cave  agreed  only  to  settle  the 
estate  on  his  eldest  son,  and  his  heirs  male  in  strict  settlement :  but  by  the  settlement 
the  estate  is  limited  to  the  hrst  and  other  sons  of  that  marriage  only  ;  which,  I 
presume,  was  the  subsequent  agreement  and  intention  of  the  parties.  The  will  is 
made  diverso  inluitfl,  and  is  not  to  take  effect,  if  Sir  T.  Cave  had  any  issue  either 
male  or  female  by  Lady  Lucy  or  any  other  wife.  Again,  the  will  is  subject  to  any 
jointure  which  he  might  make  at  any  period  of  his  life,  and  is  not  couHned  to  that 
jointure  which  he  bad  agreed  to  settle  on  Lady  Lucy. 

If  I  were  at  liberty  to  form  a  conjecture  from  what  appeared  at  the  trial  and  from 
the  ill  state  of  health  in  which  Sir  Thomas  Cave  was  described  to  be,  I  should  conclude 
that  his  intention  was,  that  his  will  .should  only  take  effect  if  he  died  before  he  married. 
But  the  words  of  the  will  and  the  special  verdict  do  not  admit  of  that  construction, 
and  therefore  I  lay  that  out  of  the  question. 

I  also  lay  wholly  out  of  the  question  what  might  have  been  the  effect,  if  the 
articles  had  been  recited  in  the  will,  or  the  will  had  been  in  any  other  form  from 
what  we  find  it  on  this  record  ;  for,  it  is  upon  that  we  are  to  pronounce.  Whether  a 
mere  recital  of  an  agreement,  or  what  words  would  suffice  to  make  a  contingent  devise 
to  contiim  that  agreement,  or  to  make  other  devises  depending  on  that  agreement, 
are  points  which  do  not  arise  here,  and  if  they  did,  a  modern  authority,  which  I  shall 
mention  hereafter,  would  decide  them. 

[588]  We  are  now  to  pronounce  our  opinions  on  different  instruiuents  conveying 
a  legal  estate.  The  articles  did  not  convey  any  legal  interest,  and  they  are  not  noticed 
in  the  will ;  and  therefore  I  think  now,  as  I  thought  at  the  trial,  that  they  ought  not 
to  have  formed  a  part  of  the  verdict,  and  we  ought  not  to  take  any  notice  of  them. 
If  they  are  incorreci,  we  cannot  correct  them.  It  there  bo  any  mistake  in  them  or  in 
the  deed,  we  cannot  set  it  right,  but  are  bound  to  pronounce  on  the  effect  of  the 
deed,  as  it  stands  on  this  record. 

This  biings  the  case  simply  to  the  question,  whether  the  deed  make  such  an 
alteration  in  the  estate,  which  Sir  T.  Cave  had  at  the  time  of  making  his  will,  as  to 
be  a  revocation  of  that  will? 

All  the  estates  were  conveyed  to  the  use  of  trustees  in  fee,  and  therefore  I  can 
make  no  difference  between  the  different  parts  of  the  property.  Consideiing  the  ease 
in  this  iij;ht,  the  point  of  revocation  is  so  fully  established  by  ancient  and  modern 
authorities,  that  to  doubt  about  it  at  this  time  of  day  would  be  shaking  rules  of 
properly. 

The  cases  on  this  bead  are  so  numerous,  that  I  shall  only  mention  some  of  them, 
and  those  I  will  state  very  shortly.  In  1  Roll.  Abr.  616  is  this  case:  It  a  man  devise 
lands  to  T.  S.  in  fee,  and  afterwards  makes  a  feoffment  of  it  to  another  to  the  use  of 
himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  own  right  heirs  in 
fee,  thou"h  he  hath  his  old  reversion,  yet  it  seems  that  his  intent  was  to  have  it 
pass  by  the  livery,  to  be  in  by  the  statute  and  limitation,  and  so  as  a  new  purcha.se; 
and  therefore  it  seems,  that  this  shall  be  a  revocation  of  the  fee,  as  well  as  for 
the  life  of  the  wife.  Godbold  v.  Freestone,  3  Lev.  406,  was  a  feoffment  to  the  use  of 
the  feoffor  for  life,  to  the  use  of  his  wife  for  life,  to  the  heirs  of  his  body  on  his 
wife  begotten,  remainder  to  his  own  right  heirs;  and  it  was  hell,  that  the  old  use 
and  estate  should  go  to  the  heirs    ex    paite    materna;    for  the  old  use  was  never 
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drawn  out  of  the  feoffor.  So  in  Ahhot  v.  Burton,  2  Salk.  590,  where  the  party  seised 
in  fee  levied  a  fine,  and  suffered  a  recovery  with  limitations  in  fee  to  his  own  right 
heirs ;  it  was  held,  that  the  heirs  ex  parte  materua  took,  and  that  there  was  no  differ- 
ence between  an  express  limitation  and  a  use  resulting  by  law. 

There  was  no  question  in  either  of  those  cases  about  a  revocation  of  the  will ;  and 
the  authority  of  Roll's  Abridgment  is  left  untouched.  Under  that  authority,  there 
is  no  doubt  but  a  previous  will  in  either  of  the  two  last  cases  would  have  been  revoked 
by  the  feoffment,  or  fine  and  recovery  ;  and  so  the  law  has  been  [589]  considered 
ever  since.  The  ease  in  Roll's  Abridgment  goes  beyond  Ahhot  v.  Burton,  because,  in 
the  latter  case  the  use  was  out  of  the  party  and  vested  in  trustees,  but  in  the  former 
case  the  use  never  was  conveyed  to  any  other  person,  and  it  was  holden  to  be  a 
revocation. 

In  Lot'd  Lincoln's  case  the  limitation  in  the  deed  was  to  the  use  of  himself  and 
his  heirs  till  the  marriage,  which  mairiage  never  took  effect,  nor  was  ever  proposed, 
and  yet  it  was  holden  that  a  prior  will  was  revoked  by  that  deed.  In  Doe  v.  Pott, 
Doug.  722,  Lord  Mansfield  said,  the  absurdity  of  Lord  Lincoln's  case  was  shocking,  but 
that  it  was  law.  Perhaps  the  misfortune  in  that  case  was,  that  the  deed  was  not 
attacked  on  the  ground  of  insanity.  Lord  Trevor  in  Fitzg.  241,  puts  the  ease  thus: 
"  If  tenant  in  fee  devise,  and  afterwards  make  a  feoffment  to  the  use  of  himself  and 
his  heirs ;  though  this  to  some  purpose  is  no  alteration,  (for  he  is  absolute  owner  as 
before,)  yat  it  is  a  revocation  ;"  which  plaiidy  shews,  that  he  thought  the  case  turned 
on  the  first  limitation  otily,  without  regard  to  the  limitations  on  the  marriage,  which 
never  took  effect.  It  has  been  quoted  in  the  same  manner  by  other  judges.  Parsons  v. 
Freeman,  Ambl.  116.     Sparrow  v.  Hardcasile,  Ambl.  224. 

In  3  P.  Wms.  165,  "Where  a  man  having  lands,  devises  them,  and  afterwards 
makes  a  feoffment  of  them,  though  to  the  use  of  himself  and  his  heirs,  and  though 
this  use  be  the  old  use  and  the  old  estate,  yet  according  to  the  several  cases  in  Roll's 
Abridgment,  614,  tit.  Devises  revoked,  this  is  a  revocation;  and  Dister  v.  Dister, 
3  Lev.  108,  was  cited  as  in  the  very  point ;  of  which  opinion  was  also  the  Lord 
Chancellor."  But  in  the  principal  case  the  devisor  was  tenant  in  tail  male,  remainder 
to  himself  in  fee.     To  the  same  effect  is  Darky  v.  Darletj,  3  Wils.  13. 

In  the  case  of  The  Duchess  of  Chandos  and  Lady  Anna  Eliza  Brydges,  the  facts  were, 
that  the  Duke  of  Chandos  on  the  20th  of  June  1777,  by  arlicles  previous  to  his  marriage, 
covenanted  to  convey  lands  in  such  manner,  that  he  should  be  seised  in  fee,  and  his 
wife  entitled  to  dower  if  she  survived  him;  and  that  he  would  convey  all  those  lands 
to  the  use  of  himself  for  life,  to  trustees  to  preserve  contingent  remainders,  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male,  remainder  to  his  own  right 
heirs.  The  marriage  took  efiect ;  and  on  the  29th  January  1780  the  Duke  by  his 
will  confirmed  the  articles,  and  devised  all  his  real  estate  to  his  wife  for  life,  with 
remainder  to  such  person  as  she  should  by  will  appoint ;  and  in  default  of  appoint- 
ment, with  re-[590]-miinders  over.  Afterwards,  by  lease  and  release,  dated  29th 
and  30th  October  1780,  reciting  the  marriage  aud  articles,  the  Duke  conveyed  all  his 
real  estates  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  other  trustees  for  a  term 
to  raise  20001.  per  annum  for  the  Duchess  for  her  jointure,  and  in  bar  of  dower, 
remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male,  remainder  to  the 
Duke  and  his  heirs.  It  was  determined  both  in  the  Court  of  Chancery  and  in  the 
House  of  Lords,  (where  all  the  Law  Loids  attended,)  that  the  will  was  revoked  by  the 
settlement  of  the  29th  and  30th  of  October.  That  was  a  decision  in  equity  ;  and  if 
the  will  were  revoked  in  equity  a  fortiori,  it  was  so  in  law. 

As  to  the  case  of  partition,  that  is  sui  generis,  aud  therefore  if  no  satisfactory  dis- 
tinction could  be  made  between  that  case  and  others,  yet  I  should  not  hold  myself  at 
libeity  upon  that  ground  to  overturn  all  the  decisions  which  are  to  be  found,  and 
which  are  uniform  upon  this  subject.  But  the  case  of  partitions  is  materially  dis- 
tinguishable, and  the  determinations  are  founded  wholly  on  that  distinction.  One 
tenant  in  common  has  a  right  to  his  part  of  the  estate  only,  though  he  occupies  the 
whole  in  common  with  others.  He  can  sell,  devise,  or  give  that  part  only  ;  and  by 
law  any  one  of  the  tenants  in  common  has  a  right  to  have  his  part  set  out  by  metes 
and  bounds  if  he  pleases,  instead  of  occupying  in  common.  When  his  proportion  is 
so  set  out,  he  has  the  same  estate  and  the  same  interest  which  he  had  before,  and  the 
partition  only  affects  the  mode  of  occupying  that  estate.     The  ground  of  the  decision 
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in  IVebb  v.  Temple,  Freeni.  524,  was,  ibat  there  was  no  material  alteration  in  the 
estate;  anil  notwithstanding  that,  one  Jmige  helil  that  a  jwrtition  and  a  fine  to 
corroborate  it  was  a  revocation  ;  but  the  partition  there  was  not  by  the  fine,  but 
previous  to  it.  If  a  partition  by  writ  against  the  will  (jf  the  testator  was  no  revoca- 
tion, it  was  but  one  step  more  to  hold,  that  the  same  thing  done  by  deed  or  fine 
should  have  a  different  effect.  Whether  that  .step  were  right  or  not  may  bo  a  different 
question.  In  the  case  of  Luther  v.  Kulhy  in  Vin.  Abr.  and  3  P.  Wms.  the  detd,  as  stated, 
was  merely  a  covenant  to  levy  a  fine  ;  no  interest  passed  by  the  deed  to  the  trustees  ; 
and  if  the  partition  were  made  wholly  by  the  fine,  the  authority  of  that  case  may  be 
questionable,  for  reasons  which  I  will  state  hereafter.  Hut  putting  that  case  in  its 
strongest  light,  and  supposing  it  to  be  law,  it  goes  no  farther  than  to  say  that  there  is 
no  difference  [591]  between  a  wiit  of  covenant  to  make  purlilion,  and  a  fine  levieil 
thereon,  and  a  writ  of  partition.  That  transaction  was  solely  for  the  purpose  of 
making  partition,  and  not  a  word  is  staled  to  sliew  that  the  Court  meant  to  lay  down 
any  iide  which  could  be  ajjplicable  to  any  other  case.  On  the  contrary,  it  is  there 
stated  as  law,  "that  if  A.  devises  land,  and  levies  a  fine,  and  the  caption  and  deed  of 
uses  are  before  the  will,  but  the  writ  of  covenant  is  returnable  after  the  will,  that  is  a 
revocation  of  the  will.  Perhaps  the  case  there  put  would  not  be  so  decided  since  the 
case  of  Selwin  v.  Sdwiii,  but  taking  the  whole  of  the  case  of  Luther  v.  Kidhy  together, 
it  seems  as  if  the  Court  thought  there  was  a  difference  between  a  fine  for  a  partition 
and  a  fine  in  any  other  case.  If  the  fine  were  the  opeiative  instrument  in  Luther  v. 
Kidby,  the  authority  of  that  case  seems  to  be  considerably  shaken  by  Tu.kner  v. 
Tickner,  and  by  what  Lord  Ilardwieke  said  in  I'arxims  v.  Freeman,  and  Sparrow  v. 
Ilardcastle.  In  Tickner  v.  Tickner,  the  fee  and  the  old  use  vested  in  the  testator,  and 
yet  because  the  partition  was  made  by  means  of  a  conveyance  to  a  trustee,  it  was 
holden  to  be  a  revocation.  I  say  the  fee  vested  in  the  testator,  because  that  is 
established  in  different  cases.  In  Doe  ex  dem.  inilis  v.  Martin,  4  Term  Rep.  39,  by  a 
marriage  settlement  lands  were  conveyed  to  trustees  to  the  use  of  the  wife  for  life, 
remainder  to  the  use  of  the  husband  for  life,  remainder  to  the  use  of  all  and  every 
the  children  of  the  marriage  or  such  of  them,  and  for  such  estates  as  the  husband 
and  wife  should  appoint,  and  for  want  of  such  appointment,  to  the  use  of  all  and 
every  the  child  and  children  equally,  if  more  than  one  as  tenants  in  common,  and  if 
but  one,  then  to  such  only  child  his  or  her  heirs  and  assigns  remainder  over ;  the 
remainder  to  the  children  was  held  to  be  vested  remainder  in  fee,  liable  to  be  divested 
by  an  appointment  of  the  parents.  Lord  Kenyon  there  says,  "  the  estate  was  there 
limited  to  Bethia  Willis  and  to  her  heirs  until  the  marriage,  it  was  therefore  intended 
that  the  legal  estate  should  not  be  taken  out  of  her  unless  the  marriage  took  ett'tcl." 
If  the  legal  estate  was  not  taken  out  of  her  till  the  mariiage,  neither  was  it  taken  out 
of  Lord  Lincoln  by  his  deed,  and  yet  that  deed  was  holden  to  be  a  revocation.  But 
the  doctrine  of  the  fee  being  vested,  was  settled  before  by  Lord  Chief  Justice  Holt, 
in  Idle  v.  Cook,  2  Ld.  Raym.  1150,  and  by  Lord  Ilardwieke  in  Cunningluim  v.  Moody, 
1  Vts.  174.  Now,  if  we  apply  these  authorities  to  the  case  of  Tickner  v.  Tickner,  it  is 
clear  that  the  limitation  in  fee  vested  in  the  testator,  notwithstanding  the  previous 
powers  of  appointment,  and  if  it  did,  the  deed  and  fine,  and  not  the  limitation  of  any 
new  use,  [592]  were  the  sole  grounds  of  revocation  in  that  case.  Thus  it  seems  to  be 
a  direct  contiadiction  of  the  case  of  Luther  v.  Kidhy ;  and  that  it  was  cousidere<l  at  the 
time  as  an  im[)eachment  of  the  doclriiie  contained  in  Luther  v.  Kidby,  appears  clear 
from  Ambl.  117,  because  Sir  Tho.  liaym.  240,  is  there  referred  to  as  corrtra;  ami  the 
same  thing  is  said  in  Sir  Tho.  Raym.  as  in  Luther  v.  Kidby,  though  not  determirred. 
In  J'ursons  v.  Freeerimn,  Lord  Hardwicke  approved  of  Tir.kner's  case,  and  said  it  was  the 
same  as  the  case  before  him  :  and  if  there  l)e  no  distinction  between  partitiorr  and 
other  cases,  where  the  partitiorr  is  made  by  deed  and  fine,  Luther  v.  Kidby,  supposiirg 
the  estate  thei'e  to  have  passed  by  the  firre,  nunt  fall.  What  were  the  reasons  of  the 
decision  in  that  case  we  are  trot  iirformed,  and  whether  at  this  day  it  be  or  be  not  law, 
I  thirrk  it  carrrrot  govern  our  present  decisiorr.  If  it  be  law,  it  is  because  partition  is  a 
single  and  excepted  case,  and  it  is  no  matter  in  what  way  it  is  effected  :  but  it  must 
be  remembered,  that  in  Sparrow  v.  Hardcastle,  Lord  Hai'dwicke  expressly  detries  any 
distinction  on  account  of  a  particular  purpose. 

Irr  the  case  of  a  partition,  where  iro  estate  moves  out  of  the  party,  I  agree  there  is 
no  revocatiorr,  but  if  the  partitiorr  be  made  by  fiire  or  deed,  aird  the  estate  be  corrveyed 
to  a  trustee,  though  for  an  instant  only,  and  though  the  old  use  remains,  I  think  that 
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the  latter  cases  establish  that  to  be  a  revocation.  Tichier  v.  Tickner  was  decided  by 
Lord  Ch.  J.  Lee,  who  was  one  of  the  Ju  Iges  who  concurred  in  Luther  v.  Kidby,  and 
seems  to  be  a  revision  and  correction  of  his  former  opinion,  made  probably  after  con- 
ferences with  Lord  Hardwicke,  who  on  all  occasions  approved  of  the  last  judgment. 
That  decision  supports  all  the  other  authorities  in  favour  of  the  revocation,  and  plainly 
shews,  that  the  cases  on  a  pure  and  simple  partition  proceed  ou"a  different  ground, 
and  are  no  impeachment  of  those  decisions  which  hold  that  any  alteration  or  convey- 
ance of  the  estate  by  deed  subsequent  to  the  will,  is  a  revocation  of  that  will.  The 
reason  of  which  is,  that  when  a  man  makes  a  conveyance,  he  not  only  actually  transfers 
the  estate  he  has,  but  he  means  that  the  estate  should  pass  under  that  deed,  and  not 
under  any  other  former  deed  or  will. 

Upon  the  whole,  I  am  of  opinion,  that  there  ought  to  be  Judgment  for  the 
Defendant. 

Eyre  Ch.  J.  (after  stating  the  case).  Though  the  doctrine  of  revocation  has  been 
carried  to  a  very  inconvenient  extent,  in  consequence  of  which  many  wills  have  been 
cruelly  disappointed,  [593]  and  many  families  greatly  distressed  ;  I  agree,  that  Judges 
are  not  to  be  wiser  than  the  law,  and  that  it  is  their  duty  to  declare  and  to  execute 
the  law  as  it  is,  and  to  strain  nothing  in  order  to  mould  it  to  their  conceptions  of  what 
it  ought  to  be.  I  therefore  declare  in  the  outset,  that  I  distinctly  acknowledge  every 
principle  which  govertis  the  law  of  revocation,  and  that  I  submit;  to  the  authority 
of  all  the  numerous  cases  that  are  to  be  found  in  the  books  upon  this  subject  in  the 
points  to  which  the  cases  go.  But  where  the  cases  are  urged  as  illustrations  of  those 
principles,  and  as  furnishing  rules  for  the  applicilion  of  those  principles  to  the 
particular  case  now  under  consideration,  I  conceive,  that  without  incurring  the 
imputation  of  removing  land -marks,  or  breaking  in  upon  rules  of  property,  I  may, 
and  that  I  ought  to  inquire,  whether  the  cases  are  sufficiently  uniform,  or  approach- 
ing in  point  of  circumstance  sufficiently  near,  to  controul  my  judgment  in  a  case  which 
appears  to  me  to  be  new  in  circumstance,  and  to  depend  upon  a  principle  in  the 
law  of  revocation  which  has  never  undergone  much  legal  discussion. 

To  reduce  the  argument  at  once  to  the  point  in  which  I  differ  from  all  my 
Brothers,  I  think  the  case  of  The  Earl  of  Lincoln,  which  having  been  very  solemnly 
settled,  ought  not  now  to  be  open  to  any  further  discussion,  and  the  late  case  on  the 
will  cf  the  late  Duke  of  Chandos,  do  approach  sufficiently  near  in  point  of  circum- 
stance to  this  case,  to  be  an  authoiity  for  our  deciding  that  the  deeds  of  lease  and 
release  first  stated  iu  this  special  verdict,  do  amount  to  a  revocation  pro  tanto  of 
the  will.  My  doubt  is,  upon  the  effect  of  the  second  conveyance  by  deeds  of  lease 
and  release  stated  in  the  special  verdict.  And  I  conceive,  that  let  the  operation  of 
this  last-mentioned  conveyance  by  lease  and  release  be  what  it  may.  Sir  Thomas  Cave 
died  seised  of  that  estate  which  he  had  at  the  time  when  he  made  his  will,  and  that 
there  is  no  ground  to  raise  a  presumption  in  law  from  the  conveyance,  that  Sir  Thomas 
Cave  intended  to  revoke  his  will,  and  therefore  that  his  will  may  operate  upon  it. 
And  that  I  may  be  clearly  understood,  I  state,  that  when  I  use  the  words  "  the  same 
estate,"  I  do  not  mean  to  describe  the  identity  of  the  land,  but  the  quality  of  the 
estate  and  interest  in  that  land.  I  mean  to  argue,  that  Sir  Thomas  Cave  died  seised 
of  the  old  use  to  which  the  new  estate,  right,  title,  and  possession,  in  the  words  of 
the  Stat,  of  H.  8,  that  was  for  a  moment  in  the  trustees  under  the  conveyance  by  lease 
and  release,  had  united  itself  not  as  a  new  estate,  title,  right  and  possession,  but 
[594]  according  to  the  quality,  manner,  form,  and  condition  of  the  old  use  which  was 
in  Sir  Thomas  Cave.  Here  I  take  my  ground.  If  I  can  be  driven  from  it,  I  agree, 
that  the  will  is  revoked  as  to  the  whole.  If  I  maintain  it,  it  appears  to  me  to  follow, 
that  upon  the  piinciples  of  the  law  of  revocation,  the  will  is  not  revoked,  and  that  the 
authorities  in  our  books  will  be  better  reconciled  by  a  judgment,  declaring,  that  the 
will  is  not  revoked,  than  by  a  contrary  declaration. 

Wills  are  said  to  be  revoked  first,  in  the  proper  sense  of  the  word  "revoked,"  when 
the  testator  has  signified  his  intention  that  the  will  which  he  has  made  shall  not  be  his 
last  will  and  testament,  or  when  he  has  done  certain  acts,  or  certain  alterations  have 
taken  place  in  his  situation,  so  necessarily  inferring  an  intention  to  revoke  that  the  law 
will  presume  such  an  intention,  and  this  is  what  we  call  an  implied  revocation. 

Some  of  the  instances  of  this  last  sort  of  revocation  are  dispositions  of  the  testator's 
property  subsequent  to  the  date  of  his  will,  inconsistent  with  the  will,  such  as  the 
giving  a  greater  or  a  lesser  interest  by  a  subsequent  deed  to  the  same  person  to  whom 
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be  bad  devised  some  interest  by  bis  will.  In  euch  a  case  tbe  intended  devisee  cannot 
bave  both  interests  :  that  wbich  is  conveyed  by  tbe  deed  must  take  efi'cct,  and  tbere- 
fore  the  law  makes  a  necessary  implication,  that  tbe  first  disposition,  which  is  by  tbe 
will,  is  revoked.  So  if  the  testator  make  a  feofl'ment  upon  which  no  livery  is  after- 
wards had,  or  execute  a  bargain  and  sale  wbich  is  never  inrolled  ;  though  these  work 
no  alteration  in  the  estate  of  the  testator,  the  law  will  imply  from  them  a  revocation 
of  the  will,  because  tbe  going  so  far  towards  an  alteration  of  his  estate,  manifests  in 
the  judgment  of  the  law,  his  intention  that  the  disposition  he  bad  made  by  his  will  should 
not  stand.  Marriage,  and  the  birth  of  a  child,  is  an  instance  of  an  alteration  of  circum- 
stances, working  a  revocation  upon  the  same  principle,  by  raising  a  presumption  of 
law,  that  the  testator  intended  to  revoke  bis  will.  These  are  modes  of  revocation  in 
tbe  proper  sense  of  the  word.  But,  secondly,  wills  are  also  said  to  be  revoked  in  an 
improper  sense  of  the  word,  where  there  is  no  actual  or  presumed  intent  to  revoke 
proved,  or  to  be  collected  from  the  acts  or  circumstances  of  the  testator,  as,  where  after 
making  bis  will  he  has  parted  with  the  whole  estate  which  he  bad  at  the  time  of  making 
his  wdl,  or  where  the  same  lands  have  come  back  again  to  him  under  modififations 
of  the  ititcrest  in  ihem,  and  by  force  of  some  legal  conveyance.  In  this  last  case  it 
will  be  seen,  that  the  will  cannot  lake  ellect  for  technical  reasons,  but  in  the  former 
[595]  case  it  is  obvious  that  the  will  is  rather  annulled,  as  Wentworlh  (Offi.  of  Exc. 
c.  1,  s.  6),  terms  it,  than  revoked.  The  language  of  our  books,  however,  is,  that  the 
will  is  revoked.  Lord  Hardwicke  in  2  Atk.  272,  calls  the  extinguishing  or  destroying 
tbe  thing  devised  a  virtual  revocation.  How  improperly  it  is  called  a  revocation  will 
appear  from  this  consideration  :  If  a  testator  parts  with  his  estate,  afler  making  bis 
will,  the  subject  is  gone,  and  therefore  the  will  caiuiot  operate:  not  that  the  will  is 
revoked  ;  properly  speaking  it  is  not  revoked,  no,  not  even  virtually.  A  revoked  will 
may  be  re-established  by  republication,  but  republication  will  not  bring  back  the  estate 
upon  which  it  is  to  operate,  and  therefore  it  was  that  I  said,  that  this  is  a  revocation 
in  an  improper  sense  of  the  word. 

By  a  construction  on  the  statute  of  wills,  a  will  can  oidy  operate  on  those  estates 
which  the  testator  had  at  the  time  of  making  the  will,  and  therefore  in  pleading,  it 
must  be  stated  that  the  party  was  seised,  that  he  made  his  will,  and  thereby  devised 
the  lands,  and  that  he  afterwards  died  so  seised.  If  therefore  the  estate  has  been 
parted  with  after  the  making  of  the  will,  but  comes  back  again  to  the  testator  with 
modifications  of  the  whole  interest  in  it,  or  if  be  should  afterwards  take  the  whole 
estate  back  again  by  purchase,  the  will  could  not  operate  upon  tbe  now  estate  inde- 
pendent of  the  law  of  revocation.  The  new  modified  estate,  strictly  speaking,  is  not 
the  same  estate  ;  and  the  very  same  quantity  of  estate  newly  ac(iuired,  suppose  it 
were  a  fee-simple,  is  not  that  fee-simple  which  the  testator  had  at  the  lime  of  making 
his  will,  but  another  derived  by  a  different  title,  and  perhaps  descendible  in  a  different 
course  of  descent.  For  instance,  to  put  a  case  clear  of  all  subtlety  :  suppose  a  man  seised 
in  fee-simple  by  descent  ex  parte  materna,  were  to  sell  his  estate,  and  should  after- 
wards think  fit  to  buy  it  again  (I  avoid  the  equivoque  of  the  word  purchase),  he  would 
take  his  estate  back  again  as  a  new  estate,  and  he  would  take  it  as  a  purchaser,  and 
it  would  descend  to  his  heirs  ex  parte  paterna;  this  is  a  legal  quality  inherent  in  a  new 
purchased  estate,  and  distinguishes  the  purchased  estate  from  the  old  estate;  and  if 
we  would  try  the  estate  by  that  test,  we  should  be  relieved  from  the  senseless  jargon 
of  the  quasi  the  old  estate,  which,  in  some  of  the  cases  of  revocation,  is  a  term  used  to 
denote  something  which  is  siipposeil  to  be  neither  the  oM  estate  nor  a  new  estate,  but 
something  between  both,  something  perfectly  anomalous  and  unintel-[596]-iigible,  with 
DO  legal  qualities  attached  to  it,  and  wholly  inoperative,  except  for  the  mischievous 
purposes  of  disappointing  a  will. 

I  have  stated  the  principles  of  the  law  of  revocation  as  I  understand  them.  I 
am  also  to  acknowleilge  that  there  is  a  rule  in  the  same  law,  which,  whether  fairly 
deducible  from  those  principles,  or  not,  has  been  adopted  and  acted  upon,  and  is  there- 
fore become  a  rule  of  property,  and  for  that  reason  is  sacred.  The  rule  is  this :  if  the 
testator  after  making  bis  will,  make  a  feoflfment  to  the  use  of  himself  in  fee,  or  suffer 
a  recovery,  or  otherwise  convey  his  estate  to  the  use  of  himself  in  fee,  his  will  is 
revoked.  When  the  case  in  ipsissimis  terminis  occurs,  we  have  nothing  to  do  but 
to  state  and  apply  the  rule;  but  it  is  a  very  difl'erent  consideration,  when  the  rule 
is  attempted  to  be  applied  to  another  case  not  ipsissimis  terminis.  A  principle  must 
then  be  extracted  from  the  rule,  or  from  the  cases  which  have  been  decided  upon 
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the  rule,  in  order  to  apply  the  rule  and  the  authority  of  these  cases  to  the  ease  in 
judgment. 

The  Counsel  have  argued  in  this  case,  that  the  rule  which  has  governed  the  case 
of  the  feoffment,  and  other  conveyance  to  the  use  of  the  feoffor  &c.  in  fee,  is  bottomed 
in  another  rule,  viz.  that  if  after  the  will  the  testator  parts  with  his  estate  for  a 
moment,  or  once  divests  himself  of  his  estate,  he  has  revoked  his  will ;  and  they  say 
truly,  that  this  rule  will  reach  to  cases  beyond  the  precise  case  of  feoffment,  or  other 
conveyance  to  the  use  of  the  feoffor,  &c.  in  fee.  But  they  can  find  that  rule  exemplified 
nowhere  but  in  the  very  cases  which  they  supposed  to  flow  from  it.  This  is  there- 
fore arguing  in  a  circle.  When  Lord  Hardwicke,  in  the  case  of  Parsons  v.  Freeman, 
3  Atk.  looked  for  the  principle  of  this  prodigious  strong  case,  as  he  called  it,  of  the 
feoffment,  he  found  it  to  be  this  :  "It  must,"  says  he,  "arise  from  presumed  intention 
to  revoke  the  will  ;  it  must  be  presumed,  that  the  testator  would  not  have  made  a 
new  conveyance  without  an  intention  to  revoke  his  will."  If  this  be  the  reason  of  the 
rule,  I  understand  it,  and  I  perceive  very  distinctly  under  what  head  of  revocation 
I  am  to  class  these  cases ;  they  are  not  then  anomalous  or  positivi  juris,  they  are  only 
applications  of  a  clear  principle  in  the  law  of  revocation,  that  where  the  testator  has 
demonstrated  an  intent  to  revoke  his  will  he  has  revoked  it.  If  any  man  feels  disposed 
to  reject  Lord  Hardwicke's  reason  for  the  rule,  let  him  reject  it,  but  then  he  must  be 
content  to  understand  these  cases  of  the  feoffment  &c.  as  governed  by  a  rule  positivi 
juris,  which  is  confined  to  those  cases.  [597]  These  few  observations  upon  the  doctrine 
of  revocation  will  set  ve  to  shew  the  bearings  of  my  proposition,  that  Sir  Thomas  Cave 
died  seised  of  his  old  estate,  of  that  estate  which  he  had  in  him  at  the  time  when  he 
made  his  will,  and  that  he  has  made  no  demonstration  of  an  intent  to  revoke  his  will ; 
from  whence  I  conclude,  that  he  has  not  revoked  it.  As  to  this  last  part  of  the 
proposition,  demonstration  of  intent  to  revoke,  I  consider  the  case  as  destitute  even 
of  a  pretence  of  revocation  upon  the  ground  of  alteration  of  intention,  express  or 
implied  ;  indeed  it  was  expressly  laid  out  of  the  case  in  the  last  argument,  and  I  think 
very  judici<iusly,  by  my  Brother  Adair. 

In  considering  the  present  case,  for  a  time  I  felt  a  difficulty  in  my  own  mind  as 
to  the  old  use  during  the  time  when  Sir  Thomas  Cave  was  seised  of  a  base  fee  only, 
a  fee  determinable  on  the  event  of  his  marriage.  Mr.  Hargrave  in  one  of  his  notes 
in  the  new  edition  of  Coke  upon  Littleton  (a),  has  entered  into  a  laborious  discussion 
of  this  difficulty.  In  strict  law  the  reverter  seemed  to  be  a  possibility  which  vested 
in  the  relessees  of  these  deeds  :  and  on  the  determination  of  that  base  fee,  when  the 
seisin  did  revert  to  the  relessee  for  the  purpose  of  giving  eflTect  to  the  rent-charge, 
and  the  term  for  securing  it ;  I  doubted  whether  the  use  of  the  fee-simple  subject  to 
that  rent  charge,  was  to  be  considered  as  the  old  use,  or  as  a  new  springing  use  ;  b"t 
as  that  use  did  not  arise  to  a  stranger,  but  was  to  be  considered  as  an  interest  which 
had  never  been  disposed  of,  and  all  this  perplexity  arose  merely  from  the  form  of  the 
conveyance,  and  after  considering  the  case  of  Abbot  v.  Burton,  I  ultimately  satisfied 
myself  that  it  was  the  old  use,  and  in  construction  of  law  never  out  of  Sir  Thomas 
Cave,  from  whom  the  conveyance  moved,  and  that  that  is  the  true  idea  which  the 
word  "  resulting  "  is  to  be  understood  to  express.  I  proceed  to  shew  that  it  was  really 
the  old  use  and  the  old  estate  of  which  Sir  Thomas  Cave  died  seised.  This,  I  think, 
cannot  be  denied,  that  the  intent  of  the  parties  to  the  conveyance  by  lease  and  release, 
last-mentioned  in  the  special  verdict,  and  the  whole  substantial  effect  of  it,  be  its 
forma!  operation  what  it  may,  was  simply  to  secure  a  rent  charge  of  14001.  a  year,  by 
way  of  jointure  for  Sir  Thomas  Cave's  intended  wife  ;  and  that  Sir  Thomas  Cave's 
estate,  subject  to  that  rent-charge,  was  not  intended  to  be  altered  or  in  any  manner 
affected  ;  and  that  as  far  as  the  form  of  the  conveyance  purports  to  alter  the  nature 
and  quality  of  the  estate,  it  [598]  goes  beyond  the  object  of  the  conveyance.  Now 
courts  of  justice  not  only  do  not  incline  to  allow  the  form  of  conveyance  to  operate 
beyond  the  intent  of  the  parties,  but  they  will  be  ready  to  adopt  all  manner  of 
expedients  to  prevent  it;  and  to  confine  the  operation  of  every  conveyance  to  the 
special  purpose  for  which  it  was  made.  The  case  of  Abbot  v.  Burton,  which  I  shall 
have  occasion  to  state  with  some  particularity  hereafter,  may  be  referred  to  as  an 
authority  for  the  general  doctrine ;  and  in  the  case  of  Parso7is  v.  Freeman,  3  Atk., 
Lord  Hardwicke  applies  it  to  the  particular  case  of  revocation,  laying  it  down  as  a 

(a)  Vid.  p.  271  b.  note  1,  Head  iii.  §  1,  though  indeed  that  note  is  by  Mr.  Butler. 
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general  rule  in  the  law  of  revocation,  that  a  conveyance  for  special  purposes,  whether 
it  be  lease  anil  release,  feoffment,  fine,  or  recovery,  shall  not  operate  beyond  that 
purpose,  and  against  the  intent  of  the  party  to  revoke  his  will.  In  this  case  it  must 
be  admitted  that,  by  the  form  of  the  conveyance,  Sir  Thomas  Cave  took  a  base  fee 
under  it  which  determined  upon  the  marriage,  when  the  seisin  reverted  to  the 
relessee  for  the  purpose  of  executing  the  only  use  of  the  conveyance,  the  jointure  to 
his  wife,  and  for  that  purpose  only  :  for  though  the  conveyance  also  affected  to 
dispose  of  the  rest  of  the  use,  I  take  the  law  to  be  perfectly  cloiir  that  it  was  in  Sir 
Thomas  Cave,  independent  of  that  dis|)ositi()n.  The  purpose  to  be  effected  by  all  this 
form  is  then  simply  the  securing  a  jointure  to  the  lady  whom  Sir  Thomas  Cave  should 
marry  ;  and  if  this  pur[)ose  had  been  effected  b\'  another  mode  of  conveyance,  the  law 
is  clear  that  the  will  had  not  been  revoked.  But  Lord  Ilardwicke  has  said,  that  be 
the  form  of  conveyance  what  it  may,  this  is  instrumental  only  if  the  conveyance  be 
for  a  special  purpose  which  is  not  revoked.  I  do  not  mean  to  adhere  to  the  letter  of 
my  Lord  Hard  wicke's  expression  "  for  the  special  purpose,"  it  must  be  a  purpose  which 
leaves  the  substance  of  the  fee  untouched  to  go  according  to  the  will,  a  purpose 
therefore  not  inconsistent  with  the  will.  If  the  special  purpose  require  that  the  whole 
fee  should  even  eventually  be  disposed  of  by  the  conveyance,  then  I  agree  the  will  is 
revoked. 

Upon  this  single  ground  that  this  is  a  conveyance  for  a  special  purpose  which  does 
not  exhaust  the  fee,  but  in  truth  leaves  the  fee  undisposed  of,  and  in  consliuction  of 
law  not  limited  by  the  instrument,  I  take  it  to  be  clear,  that  this  is  not  a  case  of  revoca- 
tion ;  but  still  it  will  be  necessary  for  the  lessor  of  the  Plaintiff  to  make  out,  what  he 
must  have  averred  in  pleading,  that  the  testator  died  seised  of  the  estate  which  he 
devised.  Now,  put  the  case  that  these  deeds  of  lease  and  release  had  not  even 
puipoited  to  limit  the  remainder  of  this  estate  at  all ;  what  would  have  become  of  the 
[599]  interest  in  this  estate,  subject  to  the  jointure,  and  the  term  created  for  securing 
it?  Must  not  the  use  have  resulted  to  Sir  Thomas  Cave  as  that  which  never  had  been 
disposed  of  by  him  from  whom  the  estate  moved  ?  At  the  common  law  the  use  was 
always  intended  to  be  in  the  feoffee  or  conuzee  ;  and  it  is  staled  by  Lord  Ch.  J.  Holt, 
in  Ld.  Anglesea  v.  Ld.  Allhum,  2  Salk.  676,  that  for  that  reason,  in  pleading,  it  was 
never  averred:  whereas,  if  the  use  was  to  the  feoffor  or  conusor,  it  must  be  averred. 
I  admit,  that  there  is  in  this  case  an  express  limitation  of  a  remainder  in  fee  to  Sir 
Thomas  Cave.  What  difference  will  this  make?  There  is  another  proposition  in  law, 
that  the  use  which  is  declared,  and  which  would  have  resulted  if  it  had  not  been 
declared,  is  one  and  the  same.  And  this  is  not  a  dry  proposition,  productive  of  no 
legal  consequence,  the  course  of  descent  is  regulated  by  it.  For  instance,  the  use 
which  results  would  be  deemed  the  ancient  use,  and  if  the  estate  were  in  the  party 
by  descent  ex  parte  materna  the  estate  which  resulted  would  continue  to  descend  in 
that  course.  And  so  it  is  where  the  use  is  expressly  limited  to  the  party  from  whom 
the  estate  moved,  it  will  be  in  him  as  bis  old  estate,  and  continue  descendible  to  bis 
heirs  ex  paite  materna  This  is  the  doctrine  of  Coke  upon  Litt.  fo.  13;  it  is 
recognized  and  acted  upon  in  the  case  of  Abbot  v.  Barton,  which  was  in  this  court 
upon  a  special  verdict,  and  is  reported  in  2  Salk.  590;  and  that  case  was  recognized 
and  a  similar  determination  made  in  the  case  of  Martin  ex  dem.  Tregmtvell  v.  Strachan, 
Hil.  16  Geo.  2,  in  B,  R.  a  full  note  of  which  case  is  to  be  found  in  5  Term  R'.'p.  fo.  107. 
The  rule  of  descent,  says  Lord  Ch.  J.  Lee,  in  this  last  case  is  known  and  will  be 
agreed  :  "  If  a  man  seised  as  heir  on  the  side  of  the  mother  make  a  feoffment  in  fee 
to  the  use  of  himself  and  his  heirs,  the  use  being  a  thing  in  trust  and  confidence,  shall 
ensue  the  nature  of  the  lands,  and  shall  descend  to  the  heir  on  the  part  of  the  mother, 
Co.  Litt.  13  a.,  3  Lev.  406,  Godbolt  v.  Freestone."  He  goes  on,  "and  it  will  be  the  same 
if  the  limitation  be  by  fine  and  recovery  ;  it  is  still  the  ancient  use,  and  there  is  no 
difference,  whether  upon  the  conveyance  of  an  estate  any  part  of  the  use  results  by 
implication  of  law,  or  whether  it  be  reserved  by  express  declaration  to  the  party  from 
whom  the  estate  moved.  And  so  is  the  case  of  Abbot  v.  Jlurton,  Salk.  590."  In 
Abbot  V.  Burton,  they  attempted  to  alter  the  descendible  quality  of  the  use  by  argu- 
ments drawn  from  the  form  of  the  conveyance  which  was  fine  and  recovery.  To  this 
the  Ch.  Justice  said,  that  the  fine  and  common  recovery  were  both  to  be  taken  as  one 
entire  [600]  conveyance  consisting  of  these  seveial  parts,  and  directed  as  to  the  use 
of  them  by  the  same  covenanls.  That  though  the  conusees  had  a  seisin  in  fee  of  the 
estate  and  use  vested  in  them  by  the  fine  for  a  special  purpose,  and  upon  that  seisin 
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the  common  recovery  was  had,  and  in  strictness  the  estate  passed  by  it  was  their 
estate,  yet  upon  consideration  of  the  whole  conveyance  the  estate  did  originally  move 
from  J.  S.  who  was  the  conusor  of  the  fine.  And  for  that  reason,  if  there  had  been 
no  limitation  at  all  of  this  remainder  of  the  use  upon  this  recovery,  he  took  it  to  be 
very  clear,  that  so  much  as  remained  unlimited,  should  result  to  the  conusor  and  his 
heirs,  and  not  to  the  conuzee,  in  whom  the  estate  was  not  vested  with  a  purpose  to 
create  him  an  interest,  but  in  order  to  forward  and  complete  the  conveyance  of  the 
conusor's  estate  which  was  taken  as  one  conveyance.  "Then,"  says  the  Ch.  Justice, 
"does  the  use  limited  upon  the  common  recovery  as  properly  arise  out  of  the  estate 
that  moved  from  the  conusor  of  the  fine  as  if  he  had  made  a  feoffment,  or  fine,  or  any 
single  conveyance  to  that  use."  This  doctrine  relieves  us  from  all  difficulties  arising 
from  the  form  of  the  conveyance,  and  abundantly  justifies  my  observation,  that  courts 
of  justice  are  not  inclined  to  allow  the  form  of  a  conveyance  to  operate  beyond  the 
intent  of  the  parties  :  but  it  goes  a  great  deal  further.  Lord  Ch.  Justice  Trevor  had 
said  in  a  former  part  of  this  case  what  Lord  Ch.  Justice  Lee  repeated  in  Martin  v. 
Sirachan,  that  it  was  the  ancient  use,  and  that  there  was  no  diflTerence  when  upon 
the  conveyance  of  an  estate  any  part  of  the  use  results  by  implication  of  law,  and 
when  it  is  referred  by  express  declaration  to  the  party  from  whom  the  estate 
moved.  In  the  part  which  I  have  copied  from  the  book,  he  says,  that  the  use  limited 
upon  the  common  recovery  arises  out  of  the  estate  which  moved  from  the  conuzor  of 
the  fine,  and  not  out  of  the  estate  of  the  conuzee.  We  know  that  it  is  the  definition 
of  a  use  when  separated  from  the  land,  that  it  is  collateral  to  the  seisin  of  the  land, 
and  that  when  the  statute  unites  the  seisin  to  the  use,  the  union  is  of  the  seisin  to 
the  use  according  to  the  quality  of  the  use,  and  not  according  to  the  quality  of  the 
seisin  :  from  which  premises  the  conclusion  appears  to  me  to  be  direct,  that  if  the  use 
is  the  old  use,  when  the  seisin  is  united  to  it,  it  must  be  the  old  estate  ;  and  my 
farther  conclusion  is,  that  Sir  Thomas  Cave  died  seised  of  that  estate  of  which  he  was 
seised  at  the  time  when  he  made  his  will,  with  this  alteration  (I  am  ready  to  admit), 
that'  by  means  of  these  deeds  of  lease  and  release,  he  has  created  a  charge  upon  it 
of  14001.  a-year,  [601]  with  a  term  of  five  hundred  years  for  securing  the  payment 
of  it. 

Alterations  in  the  estate  of  the  testator  will,  I  admit,  in  many  instances  work  a 
revocation  of  bis  will.  It  is  one  of  the  general  heads  of  revocation  ;  but  I  have  said 
that  the  law  is  clear,  that  an  alteration  in  the  estate  of  this  nature  will  not  revoke  the 
will.  It  has  been  settle  i  over  and  over  again,  that  a  lease  made  for  years,  or  even 
for  life,  after  a  devise  in  fee,  will  not  revoke  the  will  ;  both  these  cases  are  put  in  the 
case  of  Munlague  v.  Jefferies,  Roll.  Abr.  and  agreed  to  be  good  law.  And  there  are 
several  modern  cases  to  the  same  effect.  In  Coke  v.  Bullock,  Cro.  Jac.  49,  it  was  held, 
that  where  A.  by  will  devises  to  B.  in  fee,  and  afterwards  by  indenture  makes  a  lease 
for  years  of  the  same  land,  this  lease  if  not  made  to  the  same  person,  (where  upon 
another  principle  it  would  be  a  revocation)  shall  be  a  revocation  pro  tanto  only.  They 
call  it  a  revocation  pro  tanto,  but  this  is  using  the  word  in  an  improper  sense.  The 
truth  i.?,  that  a  part  of  the  thing  devised  is  gone,  and  therefore  the  will  cannot  operate 
upon  it.  It  happens  that  in  our  case  there  is  no  pretence  to  call  this  even  a  partial 
revocation,  for  the  will  purports  to  operate  only  upon  that  part  of  the  fee  which 
should  remain  with  Sir  Thomas  Cave,  after  making  such  a  jointure  upon  any  wife 
whom  he  might  marry,  as  he  should  think  fit  to  make,  in  which  respect  this  case  is 
perfectly  new  in  circumstance,  and  unlike  every  other  case  to  be  found  in  our  books. 
And  it  hap[)ens  too,  that  the  circumstance  in  which  it  is  new,  goes  to  exclude  all 
pretence  for  presuming  an  intent  to  revoke  ;  for  the  deeds  of  lease  and  release  respect 
nothing  but  that  which  was  expressly  reserved  out  of  the  will,  so  far  from  being 
inconsistent,  or  in  any  manner  interfering  with  each  other,  they  amount  in  effect  to 
one  conveyance  of  Sir  Thomas  Cave's  estate  to  those  uses  which  he  has  himself  declared 
by  the  will  and  subsequent  settlement. 

These  cases  which  I  last  mentioned,  and  have  alluded  to,  were  not  denied  to  be 
law  in  the  argument  at  the  bar,  nor  was  it  insisted  that  an  alteration  of  the  estate  by 
a  mere  interposition  of  an  estate  for 'life  or  years,  to  some  stranger,  would  work  a 
revocation.  How  is  it  then,  that  Sir  Thomas  Cave's  will  is  revoked  not  upon  the 
ground  of  an  intent  to  revoke  1  That  ground  was  abandoned,  and,  I  repeat,  judiciously 
abandoned  by  my  brother  Adair  on  the  second  argument.  He  stated  the  ground  of 
the  revocation  to  be,  that  a  positive  rule  of  law,  settled  by  a  series  of  decisions,  had 
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pronounced  that  certain  acts  done  by  a  testator  would  be  a  revocation  of  his  will,  let 
his  intent  be  what  it  [602]  might,  and  even  against  his  manifest  intent.  To  that 
proposition  I  entirely  agree.  But  we  must  see  what  those  acts  are.  He  considered 
it  as  admitted,  that  the  change  of  the  estate  of  the  testator,  a  new  estate  and  new  uses, 
would  be  a  revocation  ;  I  admit  it  wonld.  He  stated  that  it  was  a  rule  of  law,  that 
where  a  testator  has  for  a  moment  parted  with  the  estate,  whether  it  comes  back  or 
no,  the  mere  divesting  of  that  estate  is  a  revocation,  and  this  even  though  he  is  in 
again  of  the  old  use,  and  he  stated  it  to  bo  law,  that  the  taking  back  an  estate  through 
the  channel  of  a  trustee,  is  a  change  of  the  estate,  and  within  the  rule.  To  a  certain 
extent,  I  admit  eveiy  one  of  these  instances  of  revocation,  except  that  I  do  not  agree 
that  the  mere  divesting  of  the  estate  where  the  party  is  in  again  of  the  old  use,  will 
be  a  revocation  ;  and  I  can  agree  that  even  that  case  was  good  law,  before  the  statute 
for  transferring  of  the  uses  into  possession  ;  for,  I  do  agree,  that  if  the  testator  who 
had  the  fee  in  him  when  ho  nia<le  his  will,  divested  himself  of  that  estate,  and  took 
back  nothing  but  the  old  use,  that  old  use  was  not  that  which  he  had  devised,  and  could 
therefore  not  pass  by  his  will,  and  that  in  the  improper  sense  of  the  word  "revoked  " 
the  will  might  be  said  to  be  revoked.  By  putting  cases  upon  the  rules  laid  down 
by  my  brother  Adair,  it  will  be  understood  to  what  extent  I  agree  with  him.  If  a 
testator  makes  a  feoffment  in  fee  to  a  stranger,  and  afterwards  (the  next  minute  if 
you  please)  takes  back  a  fee  by  reconveyance,  this  taking  back  the  estate  through  the 
channel  of  a  trustee  would  be  changing  the  estate.  That  fee  will  not  be  the  fee  which 
be  devised,  and  so  his  will  may  be  said  to  be  revoked.  If  he  made  a  feoffment  in 
fee  to  the  use  of  himself  and  his  heirs,  or  declaring  no  use  so  that  the  use  resulted, 
before  the  statute  of  H.  8,  that  use  would  not  be  the  estate  which  he  devised,  and 
could  not  pass.  So  of  the  converse  of  that  case  which  is  a  case  adjudged.  But  the 
rule  stands  upon  a  much  broader  bottom  than  this  momentary  divesting  of  the  estate. 
The  estate  in  these  instances  never  comos  back  again  at  all,  and  therefore  there  is 
nothing  for  the  will  to  act  upon.  I  can  put  one  case  where  the  estate  is  divested 
perhaps  for  a  considerable  length  of  time,  and  yet  does  afterwards  come  back  again, 
in  which  I  take  the  law  to  be  clear,  that  the  will  is  not  revoked.  The  case  I  allude 
to  is,  where  the  testator  after  making  his  will  is  disseised,  and  in  consequence  of  his 
entry  afterwards,  is  remitted.  The  subject  is  discussed  by  Lord  Ch.  Justice  Holt,  in 
11  Mod.  fo.  128.  I  am  aware,  that  this  remitter  is  by  the  act  of  law,  and  I  am  not 
arguing  that  the  party  can  by  his  [603]  own  act  remit  himself  in  the  same  manner. 
This  is  not  the  use  I  propose  to  make  of  this  case  of  disseisin.  Let  us  pursue  the 
subject  a  little  further.  Put  the  case  that  the  party  disseised  dies  without  having 
entered.  His  will  is  revoked.  I  ask,  why  is  it  revoked  ?  The  answer  is,  because  be 
has  not  died  seised.  In  that  case  the  will  is  not  revoked  because  he  intended  to  revoke 
it,  nor  because  bis  estate  was  once  divested  ;  but  because  he  died  without  revesting 
it,  and  therefore  did  not  die  seised,  and  as  I  conceive  it  is  only  when  it  is  followed  up 
with  that  consequence,  and  only  in  respect  of  that  consequence,  that  in  any  case 
parting  with  the  estate,  independent  of  intent,  does  amount  to  a  revocation. 

For  the  purpose  of  maintaining  and  enforcing  this  doctrine,  that  the  parting  with 
the  estate  for  a  moment  is  a  revocation,  it  was  said,  that  the  party  must  not  only  have 
the  estate  in  him  when  he  makes  his  will,  and  must  die  seised  of  it,  but  he  must 
continue  to  have  the  same  estate  from  the  time  of  making  the  will  to  the  time  of  his 
death.  This  proposition,  to  whatever  extent  it  can  be  maintained,  does  n(jt  appear 
to  me  to  advance  the  argument ;  it  seems  to  be  the  foimer  proposition  in  other  words. 
If  a  testator  must  not  part  with  his  estate  for  a  moment  he  must  contiiuio  to  have 
the  estate  ;  if  he  parts  with  the  estate  he  does  not  continue  to  have  it ;  if  he  continues 
to  have  it  he  does  not  part  with  it.  There  are  not  many  possible  eases  in  which  a 
man  could  be  said  to  die  seised  of  the  estate  which  he  has  parted  with  in  his  life-time. 
The  case  of  the  disseisee  remitted  is  the  only  adjudged  case  I  know  of  whieh  comes 
near  it,  and  that  case  does  not  touch  the  question  ;  for  by  the  aid  of  a  fiction  of  law 
to  which  we  are  obliged  to  resort,  we  say  that  the  estate  was  never  out  of  the  disseisee, 
and  therefore  he  died  seised  of  the  same  estate. 

Pursuing  the  argument  of  my  Brothers  Adair  and  Heywood,  I  am  ready  to  admit, 
that  alterations  of  the  estate  ordinarily  will  revoke  ;  in  many  cases  they  will  do  so 
because  they  afford  an  implication  of  intent  to  revoke.  The  man  who  devises  the 
whole  fee-siraple,  and  afterwards  makes  a  settlement  of  his  estate,  leaving  himself  only 
an  estate  for  life,  and  u  reversion  far  removed  by  intermediate  estates,  has  so  altered 
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his  estate,  as  to  demonstrate  that  he  does  not  mean  that  his  will  should  take  effect, 
and  therefore,  though,  after  all  his  alterations,  there  is  something  of  the  old  estate 
left  upon  which  the  devise  might  by  possibility  operate,  it  is  fair  to  conclude,  that  he 
did  not  mean  his  will  should  have  any  effect  at  all.  This  would  be  a  revocation,  but 
upon  a  [604]  ground  very  different  from  that  which  is  taken  by  my  brothers  in  their 
arguments  :  it  does  not  proceed  simply  upon  the  alteration  of  the  estate  working  by 
a  mere  arbitiary  rule  a  revocation,  it  is  a  revocation  upon  a  solid  acknowledged  principle 
in  the  law  of  revocations,  a  presumed  intent  to  revoke.  Alteration  of  estate  which 
is  not  powerful  enough  to  raise  an  implication  of  intent  to  revoke  and  yet  does  revoke, 
will  bring  us  back  to  the  ground  which  we  have  already  trodden,  it  must  be  that 
which  will  shew  that  the  estate  of  which  the  party  died  seised  is  not  that  estate 
which  he  took  upon  himself  to  devise,  and  this  will  bring  it  within  the  scope  of  another 
principle  of  revocation  to  which  I  have  declared  my  assent,  and  which  indeed  is  self- 
evident,  that  a  will  cannot  operate  upon  an  estate  which  a  man  has  parted  with  after 
making  his  will.  It  will  most  frequently  happen,  that  where  the  estate  of  which  the 
testator  was  seised  at  the  time  of  making  his  will,  is  afterwards  changed  by  whatever 
form  of  conveyance,  whether  it  passes  from  him  and  returns  by  re-conveyance,  or 
whether  the  modification  is  produced  by  one  conveyance  so  as  to  be  a  substantially 
different  estate  from  that  which  he  had  before,  the  will  may  be  said  to  be  revoked 
upon  all  the  grounds  of  revocation.  It  may  be  said  that  it  was  intended  to  be  revoked, 
or  whether  intended  or  not,  the  old  estate  is  gone,  and  as  to  that  which  is  taken  in  the 
room  of  it  by  a  technical  rule  of  law,  now  not  to  be  controverted,  a  will  cannot  operate 
upon  an  estate  in  land  acquired  since  the  making  of  the  will,  and  therefore  the  new 
estate  cannot  pass.  My  Brother  Adair,  under  this  head  of  alteration  of  estate,  laid  it 
down  as  a  rule,  that  taking  back  an  estate  through  the  channel  of  a  trustee  alters  the 
estate.  This  is  true,  taken  literally,  and  understanding  the  taking  back  to  be  by 
re-conveyance  ;  which  is  the  explanation  given  of  a  passage  in  Coke  on  Litt.  where  he 
speaks  of  a  feoffment,  and  the  feoffor  taking  back  an  estate  to  him  and  his  heirs. 
But  if  it  was  meant  to  extend  to  the  ease  of  the  use  which  results  upon  a  conveyance, 
it  is  begging  the  question,  and  in  truth  the  proposition  seems  wholly  inapplicable  to 
a  resulting  use.  First,  a  resulting  use  is  not  taken  back  through  the  channel  of  the 
feoffee,  conuzee,  &c.  but  is  a  thing  collateral  to  his  estate,  and  arises  out  of  the  estate 
of  the  feoffor  as  a  thing  never  disposed  of ;  and  secondly,  the  use  which  results,  by 
whatever  channel  it  results,  is  not  altered,  but  is  the  old  use,  and  I  thiuk  I  have 
proved,  when  united  to  the  seisin,  becomes  the  old  estate,  and  I  think  it  a  contradiction 
in  terms  to  assert,  that  the  old  use  and  the  old  estate,  is  an  altered  use  and  an  altered 
estate,  and  that  the  sanction  of  the  greatest  names  will  not  make  it  out. 

[605]  From  this  examination  of  the  argument  at  the  bar,  I  am  led  to  conclude, 
that  there  is  no  such  positive  rule  of  law,  as  that  every  alteration  of  an  estate,  every 
parting  with  an  estate,  every  divesting  of  an  estate,  will  amount  to  a  revocation,  but 
that  there  are  certain  principles  which  govern  the  law  of  revocation,  to  which  the 
several  instances  which  occur  of  alteration,  of  parting  with,  and  divesting  of  estates, 
are  to  be  referred,  and  by  which  the  effect  of  them  is  to  be  determined.  When  we 
are  trying  cases  by  principles,  the  law  is  indeed  a  science.  What  shall  we  say  of  it, 
if  it  is  to  be  argued  with  success,  that  if  a  testator  having  devised  the  fee-simple  of  his 
estate,  makes  a  lease  for  years  or  for  life,  the  will  as  to  the  reversion  in  fee  is  not 
revoked,  but  that  if  he  should  be  so  unfortunate  as  to  be  advised  to  do  the  same  thing 
by  lease  and  release,  it  shall  be  revoked  I  It  shall  because  it  shall ;  the  rule  is  positive, 
and  we  must  not  presume  to  ask  for  the  reason  of  it.  It  is  certainly  prudently  dona 
to  shield  it  from  all  examination,  because  examination  will  point  out  the  falsehood  and 
absurdity  of  it.  The  old  cases  state  the  principles  of  the  law  of  revocation  most 
correctly.  They  say  a  will  can  only  operate  upon  the  estate  which  the  man  has  at  the 
time  of  making  his  will,  and  of  which  he  died  seised  :  they  say  by  necessary  conse- 
quence a  will  cannot  operate  upon  an  estate  purchased  by  the  testator  after  making 
his  will ;  therefore  according  to  the  case  of  44  E.  3,  which  my  Brother  Heywood  states 
to  be  the  oldest  case  on  the  subject,  if  a  devisor  aliens  the  land  and  re-purchases,  yet 
is  the  will  revoked.  By  the  way,  what  a  refinement  is  it  to  say,  that  the  divesting  of 
the  estate  for  a  moment,  though  the  party  is  in  again  of  the  old  use,  shall  be  a 
revocation?     Is  this  alienation  ?     Is  it  re-purchasing?    We  know  them  by  their  fruits. 

They  say,  that  if  a  testator  intends  to  revoke  his  will,  the  will  is  revoked,  and  they 
say  that  all  acts  done  by  the  testator  after  the  making  of  his  will,  which  are  iiicousistent 
C.  P.  IV.— 35 
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with  his  will,  are  grounds  upon  which  a  presumption  of  law  arises  that  the  testator 
does  intend  to  revoke  his  will. 

Had  the  series  of  cases  with  which  we  are  loaded,  as  they  occurred,  heen  brought 
fairly  to  the  test  of  these  principles,  we  should  not  have  been  at  this  day  entertaining 
different  opinions  upon  the  case  now  in  judgment,  but  unfortunately  these  piiiiciples 
are  so  jumbled  together,  and  confounded  in  the  cases  as  they  are  reported,  that  in 
many  of  them  I  find  it  difficult  and  almost  impossible  to  develop  the  particular 
principle  upon  which  they  aie  determined.  This  gives  them  the  appearance  of  mere 
arbitrary  [606]  decisions  ;  and  then  it  is  said,  with  great  colour,  I  admit,  of  authority, 
that  by  a  positive  rule  of  law,  certain  acts  done  by  a  testator,  do  amount  to  a  revoca- 
tion of  his  will.  The  cases  which  were  selected  from  the  mass  by  my  Brothers  Adair 
and  Heywood,  will  be  a  very  good  specimen  of  the  whole  ;  it  will  be  necessary  for  me 
to  take  some  notice  of  them,  that  it  may  be  seen  how  far  they  go  towards  establishing 
this  positive  rule  of  law  which  they  rely  on.  My  Brother  Heywood  stated  the  case 
44  E.  3  (which  I  have  just  now  referred  to)  to  be  the  oldest  case  on  this  subject.  If 
a  testator,  say  the  books,  aliens  and  re-purchases,  yet  his  will  is  revoked.  I  agree  that 
this  case  is  good  law  ;  I  rely  on  it  as  a  main  security  to  the  foundation  of  my  argu- 
ment; to  borrow  Lord  Ch.  Justice  Wilmot's  metaphor,  it  is  my  polar  star.  If  a 
testator  aliens  and  re-purchases,  I  agree  that  his  will  is  revoked  :  but  if  he  dies  seised 
of  the  same  estate,  I  am  of  opinion,  that  he  has  neither  aliened  nor  repurchased.  My 
Brother  Heywood's  next  case  was  JFinkfield's  case,  Mich.  29  Eliz.  in  C.  B.  ;  it  is 
reported  in  Owen  (p.  76,  there  called  Gibson  v.  Mutess),  Goldsborough  (p.  32,  there 
called  Gybsonv.  Platlesse)  and  Godbolt,  132.  I  cite  it  from  Godbolt.  Winkfield  devised 
lands  in  Norfolk  to  one  Winkfield  in  London,  goldsmith,  and  to  his  heirs  in  fee,  and 
afterwards  he  made  a  deed  of  feoffment  thereof  to  divers  persons  unto  the  use  of 
himself  for  life,  without  impeachment  of  waste,  remainder  unto  the  devisee  in  fee: 
but  before  he  sealed  the  deed  of  feoffment  he  asked  one  if  it  would  be  any  prejudice 
to  his  will ;  who  answered  no.  And  the  devisor  asked  again  if  it  would  be  any 
prejudice,  because  he  conceived  he  should  not  live  until  livery  was  made  :  and  it  was 
answered,  no.  Then  he  Paid,  he  would  seal  it ;  for  his  intent  was,  that  his  will  should 
stand  ;  and  afterwards  livery  was  executed  upon  part  of  the  land,  and  the  devisor  died. 
Rhodes  and  Periam,  Justices — The  feoffment  is  no  countermand  of  the  will,  because  it 
was  to  one  person,  but,  perhaps,  it  had  been  otherwise,  if  it  had  not  been  to  the  use 
of  a  stranger,  although  it  were  not  executed.  Anderson  C.  J.  and  others — The  will 
is  revoked  in  part  where  the  livery  is  executed  ;  and  he  said,  it  would  have  been  a 
question  if  he  had  said  nothing.  And  all  the  Justices  agreed,  that  a  man  may  revoke 
his  will  in  part,  and  in  other  part  not,  and  he  may  revoke  it  by  word,  and  that  a  will 
in  writing  may  be  revoked  by  word.  Periam  said,  it  is  no  revocation  by  the  paity 
himself,  but  the  law  doth  revoke  it;  to  which  Windham  agreed,  but  he  said,  that  if 
the  party  had  said  nothing  when  he  sealed  the  feofl'ment,  it  had  been  a  revocation  of 
the  party,  and  not  of  the  law.  Periam — If  the  witnesses  die  so  as  he  can  [607]-not 
prove  the  words  spoken  at  the  sealing  of  the  feoffment,  the  feoffment  will  destroy  the 
will,  and  so  he  spake  to  Anderson  who  did  not  deny  it.  All  this  was  delivered  by 
the  Justices  upon  evidence  given  to  a  jury  at  the  bar.  From  this  conversation,  in  the 
shape  of  directions  to  a  jury  at  a  trial  at  bar,  in  which  they  seem  to  have  mooted 
rather  than  to  have  gravely  resolved  any  point  of  law,  it  may  be  collected,  that  the 
distinction  between  a  revocation  by  the  party,  and  a  revocation  by  operation  of  law, 
was  at  that  time  sufficiently  familiar.  The  doubt  which  seems  to  have  aiisen  was, 
whether  so  much  of  the  lands  included  in  the  feoffment,  whereof  no  livery  had  been 
made,  would  pass  by  the  will  or  not.  I  collect,  though  it  is  not  distinctly  .stated,  and 
though  some  of  the  Judges  thought  that  the  express  declaration  would  prevent  the 
incomplete  part  of  the  conveyance  from  operating  as  a  revocation,  in  which  the  good 
sense  of  the  case  was  certainly  with  them,  that  the  Judges  were  ultimately  of  opinion, 
that  the  lands  would  not  pass,  but  upon  what  principle  they  meant  so  to  resolve  it,  is 
not  stated  in  the  case,  nor  does  it  seem  to  have  been  agreed.  But  reduce  the  case  to 
its  principle,  and  it  will  be  found  to  be  a  very  plain  case  upon  very  clear  principles.  The 
testator  preferred  that  the  devisee  should  take  his  estate  under  the  feoffment  in  pre- 
ference to  his  will,  or  why  did  he  propose  to  make  a  feoffment?  The  moment  he  had 
demonstrated  that  preference,  the  will  was  revoked  upon  the  ground  of  an  implied 
intent  to  revoke  it.  Apprehensive  that  he  might  not  live  to  finish  the  work  he  had 
begun,  be  desires  to  know,  whether  the  making  this  deed  of  feoffment  would  revoke 
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his  will,  saying,  that  he  did  not  mean  to  do  that.  But  he  certainly  did  mean  to  revoke 
his  will,  if  he  lived  to  complete  the  feoffment:  what  he  was  anxious  about  was,  that 
his  will  should  not  be  revoked  until  the  feoffment  could  take  effect.  They  gave  him 
bad  advice  upon  this  subject.  The  law  and  his  wishes  were  in  direct  opposition  to 
each  other.  Having  once  demonstrated  an  intention  to  revoke  his  will,  that  did  revoke 
his  will,  not  only  as  to  that  pait  of  the  estate  which  he  had  effectually  given  to  the 
devisee  by  the  feoffment,  but  also  as  to  that  part  of  it  which  he  had  begun  to  give  him 
by  a  conveyance  which  never  took  effect,  because  he  died  before  the  livery  was  com- 
pleted. This  is  supposed  to  be  a  case  in  which  the  will  was  revoked  by  operation  of 
law  against  the  intent  of  the  party  ;  the  contrary  is  the  truth.  The  testator  did  intend 
to  revoke  his  will,  but  he  also  meant  to  make  terms  with  the  law,  that  it  might  not  be 
revoked  till  what  he  was  doing  was  completed.  Those  [608]  terms  he  could  not  impose. 
He  had  revoked  his  will  upon  the  ground  of  an  implied  intent  to  do  it  as  soon  as  he 
begun  to  do  an  act  inconsistent  with  the  will,  in  its  operation  inconsistent  with  the 
operation  of  the  will.  For  when  we  speak  of  the  intent  of  the  will,  we  do  not  mean 
to  speak  of  the  general  intent  of  the  testator,  that  his  devisee  should  some  how  or 
other  have  his  estate,  but  that  he  shall  have  it  by  the  operation  of  that  will,  and  when 
he  has  resolved  afterwards  that  he  shall  have  it  by  the  operation  of  a  feoffment,  he 
has  certainly  altered  his  mind,  and  no  longer  intends  that  he  shall  have  it  by  the 
operation  of  his  will,  and  consequently  he  has  revoked  his  will.  As  to  that  part  of 
the  land  respecting  which  the  feoffment  was  complete,  he  has  revoked  his  will,  upon 
both  grounds  of  revocation  :  he  intended  to  revoke,  and  he  has  parted  with  the  estate, 
which  would  annul  his  will,  whether  he  intended  it  or  not.  With  respect  to  the  lands 
of  which  livery  had  not  been  made,  and  therefore  the  conveyance  is  incomplete,  the 
will  is  revoked  upon  ground  of  intent  only,  and  the  case  of  a  birgain  and  sale  without 
inrollraent  proceeds  upon  the  same  principle.  This  case  of  a  bargain  and  sale  without 
inrollraent,  and  another  case  upon  the  effect  of  an  incomplete  conveyance  as  a  revoca- 
tion are  to  be  found  in  f  Roll.  Abr.  615,  P.  pi.  5  &  6,  and  the  ground  upon  which  they 
are  held  to  be  a  revocation  is  there  expressly  stated.  If  a  man  seised  of  a  reversion, 
expectant  upon  an  estate  for  life,  devise  it  to  J.  S.  and  afterwards  by  his  deed  grant 
the  reversion  in  fee  to  J.  D.,  though  the  lessee  never  attorn,  yet  this  is  a  revocation 
inasmuch  as  he  hath  fully  shewed  his  intent  that  the  other  should  have  it,  and  put  it 
in  the  power  of  the  lessee.  Mich.  38,  39  El.  B.  R.  per  Popham  and  Gawdy.  So  if 
a  man  devises  lands  to  J.  S.,  and  after  bargains  and  sells  to  J.  D.,  and  acknowledges 
it  before  a  doctor,  to  be  inrolled  according  to  the  statute,  though  it  be  not  inrolled 
within  the  six  months,  yet  that  shall  be  a  revocation  of  the  will,  for  the  cause  aforesaid. 
M.  38,  39  Eliz.  B.  R.  per  Popham  &  Gawdy  agreed.  I  have  dwelt  the  longer  upon 
this  case  from  Godbolt,  because  it  is  a  very  clear  and  satisfactory  illustration  of  almost 
the  whole  doctrine  of  revocation. 

The  next  case  in  the  order  of  time  cited  by  my  Brother  Heywood  was  from  Moore, 
789,  and  was  in  the  2d  year  of  the  reign  of  James  I.  It  was  a  case  in  the  Exchequer, 
and  seems  to  have  arisen  upon  a  question  of  escheat.  Hussey  made  his  will,  by  which 
he  devised  a  manor;  afterwards  he  made  a  feoffment  of  the  same  manor,  to  the  use 
of  such  persons,  and  for  such  estates  as  he  had  declared  by  his  [609]  will :  it  was 
adjudged,  that  the  feoffment  was  a  countermand  of  his  will,  but  that  the  counter- 
manded will  was  a  sufficient  declaration  of  the  uses  of  the  feoffment,  and  therefore 
though  he  was  a  bastard,  there  was  no  escheat  to  the  crown.  This  case  is  also  a 
good  illustration  of  this  doctrine  of  revocation.  The  book  says,  that  the  feoffment 
countermanded  the  will,  which  word  "countermand"  is  equivalent  to  "  revoke ;"  in 
the  improper  sense  of  the  word  it  did  countermand  or  revoke  the  will,  because  the 
testator  parted  with  his  estate.  This  was  said  to  be  a  revocation  against  the  intent 
of  the  testator,  and  put  as  one  of  the  strongest  cases  of  revocation  by  operation  of 
law,  upon  the  mere  ground  of  alteration  in  the  estate.  Whereas,  first,  the  testator 
intended  that  his  estate  should  pass  not  by  his  will,  but  by  the  feoffment,  and  secondly, 
it  was  not  merely  because  the  estate  was  altered  that  the  will  was  revoked,  but 
because  it  was  so  altered,  that  according  to  the  rules  of  law,  which  govern  the 
operation  of  wills,  it  was  absolutely  impossible  that  the  will  could  operate  as  a  con- 
veyance of  the  estate,  for  this  unanswerable  reason,  because  the  testator  did  not  die 
seised  of  it :  yet  was  not  his  will  revoked  in  the  proper  sense  of  the  word  altogether  ■ 
and  even  as  to  these  lands,  it  could  not  operate  as  a  conveyance  of  the  estate,  for  the 
reason  I  have  assigned,  but  it  was  allowed   to  operate  as  a  declaration  of  the  use  of 
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that  very  iiistiunieiit  which  had  prevented  it  from  operating  upon  the  estate  itself  j 
whereas,  if  the  will  had  been  actually  revoked  in  the  proper  sense  of  the  word  as  to 
this  manor,  it  could  have  had  no  operation  at  all.  The  Court  of  Exchequer  carried 
this  odious  doctrine  of  revocation  no  further  than  they  were  absolutely  obliged  to  go. 
They  could  not  give  the  will  effect  upon  an  estate  which  was  gone  from  the  testator, 
but  they  still  considered  it  as  a  will,  and  gave  it  all  the  effect  that  it  could  have, 
namely  as  a  declaration  of  the  uses  of  the  feoffment. 

My  brother  Adair  cited  a  case  of  Luiwydi  v.  Mitten,  in  the  Court  of  Wards, 
Trin.  16  Jac.  1,  from  1  Roll.  Abr.  tit.  Devise,  614,  which,  though  not  resembling 
the  case  in  Moore,  in  circumstance,  and  though  the  debate  upon  it  arose  uf>on  a 
point  collateral  to  the  doctrine  of  revocation,  seems  referable  to  the  same  class  of 
cases.  If  a  man  covenant  by  indenture  to  levy  a  fine,  and  that  it  shall  be  to  the  use 
of  such  person  as  he  shall  name  by  his  will,  &  afterwards  makes  his  will,  and  thereby 
devises  bis  land  to  certain  persons,  and  after  that  levies  a  fine  in  performance  of  this 
covenant,  this  is  said  to  be  a  revocation  of  the  will,  though  it  was  levied  in  perform- 
ance of  the  covenant  which  was  entered  into  before  the  making  the  [610]  will.  The 
reason  given  is,  that  the  land  cannot  pass  by  relation  to  the  time  when  the  covenant 
was  made,  but  only  to  the  time  when  the  fine  was  levied.  Now  this  appears  to  me 
to  differ  in  circumstance  from  the  case  in  Moore,  but  as  far  as  it  concerns  the  present 
argument  to  be  in  effect  the  same  case.  Here  the  line  was  levied  in  pursuance  of 
a  covenant  to  the  use  of  such  persons  as  the  party  should  name  by  his  will ;  there 
the  feoffment  was  made  without  any  such  covenant,  but  to  the  same  uses.  That 
seems  to  have  been  admitted  here,  which  was  resolved  there  U|)on  debate,  that  by 
the  fine  made  after  the  will  the  lands  passed,  and  that  this  countermanded,  revoked, 
or  annulled,  by  whatever  name  we  call  it,  the  will.  If  the  land  did  pass,  I  have  agreed, 
that  this  would  be  the  consequence.  There  was  a  struggle  to  avoid  the  consequence, 
by  giving  the  time  of  the  estate's  passing  from  the  devisor  a  relation  back  to  the  time 
of  the  covenant.  The  Court  thought  that  could  not  be,  and  I  am  not  at  present 
called  upon  to  debate  that  point,  as  I  agree  with  my  brothers,  that  the  articles  stated 
in  this  special  verdict  are  to  be  laid  out  of  the  case.  The  debate  might,  I  think,  have 
taken  a  turn  more  favourable  for  the  devisee,  if  upon  the  authority  of  the  case  in 
Moore,  they  had  insisted  that  the  will  was  a  good  declaration  of  the  use  of  the  fine. 

One  other  old  case  was  referred  to  in  the  argument,  which  I  take  to  have  been 
the  case  of  Montague  v.  Jeffnes,  and  it  is  to  be  found  in  Roll's  Abridgment,  under  the 
same  title  Devise.  The  case  is  put  two  different  ways.  If  a  man  devises  lands  to 
J.  S.,  and  after  makes  a  feoffment  in  fee  thereof  to  a  stranger,  to  the  use  of  himself 
in  fee,  though  he  hath  his  old  estate,  yet  it  seems  this  is  a  revocation,  for  his  intent 
was  to  have  it  by  the  new  limitation,  and  by  the  feoffment  he  passed  the  estate,  and 
the  statute  revested  it  in  him,  which  is  as  a  new  purchase.  Contri  Mich.  38,  39  El. 
B.  R.  per  Popham.  So  if  a  man  devises  lands  to  J.  S.  in  fee,  and  after  makes  a 
feoffment  thereof  to  another  to  the  use  of  himself  for  life,  the  remainder  to  his  wife 
for  life,  the  remainder  to  his  own  right  heiis  in  fee,  though  here  he  hath  his  old 
reversion,  yet  it  seems  that  it  was  his  intent  to  have  it  pass  by  the  livery,  and  to  be 
in  by  the  statute  and  limitation,  and  so  as  a  new  piucbase,  and  therefore  it  seems 
that  this  shall  be  a  revocation  of  the  fee,  as  well  as  for  the  life  of  the  Feme.  Contrii 
M.  38,  39  Eliz.  B.  R.  between  Montague  and  Jeffries,  per  curiam  agreed.  The  case 
first  stated,  appears  not  to  have  been  decided  with  the  approbation  of  the  whole 
Court.  My  Lord  Ch.  Justice  Popham,  who  was  a  very  able  Judge,  was  of  a  different 
opi-[611]nion.  Though  he  hath  his  old  estate,  says  the  book,  yet  it  seems  this  is  a 
revocation,  for  his  intent  was  to  have  it  by  the  new  limitation,  and  by  the  feoffment 
he  passed  the  estate,  and  the  statute  revested  it  in  him,  which  is  as  a  new  purchase. 
Two  reasons  are  given  here  for  the  judgment,  and  I  agree  with  my  Lord  Ch.  J. 
Popham,  that  neither  of  them  is  satisfactory.  What  is  meant  when  it  is  said  that  a 
man  intends  to  have  an  old  estate  by  a  new  limitation,  or  what  consequence  vvoulil  an 
intent  to  have  the  estate  by  a  new  limitation  be  of,  if  in  truth,  whatever  was  his 
intent,  he  had  it  not  by  a  new  limitation,  but  it  was  the  old  estate?  By  the  feoffment, 
it  is  said,  he  passed  the  estate,  and  the  statute  revested  it  in  him,  which  is  as  a  new 
purchase,  but  most  clearly  this  is  not  as  a  !iew  purchase  ;  that  [joint  has  been  decided 
over  and  over  again,  and  so  lately  as  in  the  case  of  Martin  v.  Strachan,  by  my  Lord 
Ch.  Justice  Lee,  in  a  solemn  judgment  upon  a  special  verdict,  which  case  I  have  before 
had  occasion  to  take  some  notice  of.     In  the  second  case,  there  was,  I  must  confess. 
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a  new  limitation,  for  there  is  an  estate  in  remainder  to  his  wife  for  life,  interposed 
between  the  limitation  to  himself  for  life,  and  the  remainder  in  fee.     If  any  thing 
turns  upon  this  circumstance,  I  am  not  called  upon  to  debate  it,  for  there  are  in  our 
case  no  such  estates  for  life  interposed.     In  every  other  respect,  it  is  the  same  case 
with  the  former,  supported  by  the  same  very  bad  reasons.     It  is  observable,  that  the 
same  point  is  said  to  have  been  adjudged  in  a  subsequent  case,  Cro.  Car.  24  ;  but 
there  another  reason  is  given  for  the  judgment,  namely,  that  because  he  departed  with 
all  the  estate,  it  shall  be  a  revocation,  and  shall  not  be  good  without  a  new  publication. 
Here  the  ground  of  the  argument  is  shifted,  and  I  must  conclude,  that  it  was  shifted 
because  the  reasons  assigned  in  the  case  of  Montague  v.  Jefferies  were  unsatisfactory. 
To  my  apprehension,  however,  the  reason  for  the  judgment  which  is  now  assigned  is 
equally  unsatisfactory.     I  take  it,  that  in  this  case,  the  testator  had  not  departed 
with  all  the  estate ;  that  in  the  first  of  the  two  cases  the  whole  of  the  old  use  (and 
which  had  force  enough  to  draw  to  it  the  legal  seisin  which  had  been  departed  with 
for  a  moment),  never  had  been  departed   with,  but  remained   with   him  from  whom 
the  estate  moved,  and  in  the  second  case,  part  of  the  old  use  had  never  been  departed 
with,  but  remained   with   him  from  whom  the  estate  moved  ;  and  no  more  of  the  use 
was  parted  with,  in  either  case,  than  what  might  be  parted  with  according  to  the 
authorities  which   I   have  before  referied  to,  and   might  produce  a  revocation   pro 
tanto,  without  [612]  revoking  the  will  generally.     This  observation,  however,  arises 
upon   the  two  cases  stated  in  the  case  of  Montague  v.  Jefferies,  that  they  do  not  lay 
down    an    arbitrary  rule  by  which   they  revoke  the  will :    they  refer  the  case  to  a 
piiueiple  in  the  law  of  revocation.     His  intent,  the  book  says,  in  the  first  case,  was  to 
have  It  by  the  new  limitation  ;  in  the  other  case,  it  is  said,  it  seems  that  it  was  his 
intent  to  have  it  pass  by  the  livery,  and  to  be  in  by  the  statute  and  limitation.     The 
principle  of  the  cases  is  therefore  right,  though  the  application  of  that  principle  in 
the  particular  instances  may  be  deemed  very  erroneous.     The  case  of  Dister  v.  Disier, 
which  was  in  this  Court  in  E.  35  Car.  2,  was  also  cited  from  3  Lev.  108.     Tenant  in 
tail  makes  his  will,  and  devises  his  land,  and  then  by  bargain  and  sale  inroUed,  makes 
a  tenant  to  the  prsecipe,  against  whom  a  common  recovery  is  suffered,  with  voucher 
of  tenant  in  tail,  to  the  use  of  himself  in   fee.     This  was  held  to  be  a  revocation, 
and  the  reason  of  the  determination  is,  that  by  the  bargain  and  sale,  and  the  recovery, 
all  the  estate  was  altered  after  the  will.     I  take  for  granted,  that  this  tenant  in  tail 
had  at  the  time  of  the  will  the  reversion  in  fee  also  in  himself,  and  that  this  was  the 
estate  which  the  will  was  intended  to  operate  upon  ;  otherwise,  I  do  not  see  what  it 
was  that  he  could  devise ;  if  it  were  so,  the  case  is  the  same  with  a  subsequent  case 
also  cited  from  3  P.  Wms.  of  Marioood  v.   Turner,  163,  and  they  are  both  very  clear 
cases  of  revocation,  though  perfectly  inapplicable  to  the  present  case.     The  reversion 
in  fee  was  the  thing  devised,  but  the  effect  of  the  recovery  was  absolutely  to  destroy 
that  reversion  in  fee,  and  to  introduce  a  new  fee-simple  in  the  room  of  the  estate  tail. 
This  is  proved  by  the  well  established  difference  between  tenant  in  tail,  with  reversion 
to  himself    in  fee,  levying  a  fine,  and  suffering  a  recovery.     If  he  levies  a  fine  he 
extinguishes  the  estate  tail,  and  lets  in  the  reversion  which  becomes  the  fee-simple 
absolute,  instead  of  the  fee-simple  expectant,  and  in  consequence  lets  in  all  the  incum- 
brances of  his  ancestors  upon  that  reversion.     Whereas,  by  suffering  a  recovery,  the 
recoveror  destroys  the  reversion  and  all  the  incumbrances  upon  it,  and  gains  a  new 
fee-simple  to  himself.     The  effect  of  the  recovery,  therefore,  is  rightly  described  to 
be  that  by  the  bargain  and  sale,  and  recovery,  all  the  estate  is  altered  after  the  will, 
and  where  all  the  estate  is  altered,  I  am  quite  ready  to  agree,  that  this  is  a  revocation, 
not  that  the  word  "altered  "  has  any  force  to  revoke  the  will,  but  because  it  is  ex  rei 
necessitate,  to  use  the  words  of  another  case  which  I  shall  have  occasion  to  take  [613] 
notice  of  hereafter,  a  revocation.     The  party  does  not  die  seised  of  the  estate  which 
he  devised,  and   therefore,  by  no  possibility  can  his  will  take  effect.     The  case  of 
Gallon  V.  Hancock,  reported  by  Mr.  Tracey  Alkyns,  in  his  second  volume  425,  was 
determined  by  my  Lord  Hardvvicke,  upon  the  same  principle  of  necessity.     There  one 
devised  his  lifehold  estate,  and  afterwards  purchased  the  reversion  in  fee ;  the  lifehold 
estate  merged  and  was  gone,  and  the  will  pro  tanto  revoked.     Some  older,  and  some 
still  more  modern  cases,  have  proceeded  upon  the  same  principle.     Cestuy  que  trust 
devises  his  trust  estate,  and  afterwards  gets  in  the  legal  estate  in  which  the  trust 
merges  :  the  thing  he  devised  is  gone ;  the  will  is  therefore  revoked  at  law.     There 
is  an  older  case  which  is  stronger,  and  not  quite  a  clear  case,  but  it  proceeds  upon  the 


1094  GOODTITLE   f.  OTWAY  1  BOS.  &  PUL.  614 

same  principle,  and  therefore  I  take  notice  of  it.  Cestuy  que  use,  before  the  statute 
of  H.  8,  devises  the  use,  then  conies  the  statute  of  II.  8,  which  unites  the  seisiu  to  the 
use  ;  the  use  merges  and  is  gone  :  the  thing  devised  being  gone  the  will  is  revoked. 
This  is  certainly  the  reason  of  the  determination,  though  it  is  not  so  expressed.  The 
judges  are  only  made  to  say  that  the  will  is  revoked,  because  the  King's  subjects  are 
parties  to  an  act  of  pailiamont,  and  bound  to  tiike  notice  of  it.  (1  Roll.  Abr.  61G, 
R.  pi.  2.) 

The  Counsel  then  put  the  case  of  a  testator,  who,  after  his  will  made,  surrenders 
his  lease  for  lives,  and  accepts  a  renewal,  whieli  has  been  held  to  be  a  revocation. 
We  are  now  approaching  to  nKjdern  decisions,  and  I  must  agree,  that  hanl  as  this  case 
is,  such  is  the  law.  A  pait  of  the  case  of  Marwood  v.  Turner  was  decided  on  this  very 
point.  The  surrender  puts  all  out  of  the  testator  that  he  had,  and  he  never  gets 
that  back  again  ;  of  necessity,  therefore,  his  will  is  annulled.  That  which  it  should 
have  operated  upon  is  gone,  and  that  which  he  has  acquired  in  the  room  of  it,  it 
cannot  operate  upon:  this  is  a  revocation,  theiefore,  upon  the  most  acknowledged 
principles  of  revocaiion.  But  I  cannot  conceive  that  this  case  has  the  mo^t  remote 
application  to  the  present.  The  surrondei-or  of  a  lease  means  to  part  with  all  that  he 
has,  and  to  accept  an  equivalent  for  it.  Sir  Thomas  Cave  did  not  mean  to  part  with 
bis  estate,  and  had  nothing  but  his  own,  the  very  thing  he  had  before,  after  he  bad 
made  his  conveyance. 

Among  the  modern  cases  which  have  been  cited,  the  case  of  Lord  Lincoln  stands 
first  in  point  of  authoriiy,  as  a  determination  by  a  very  great  man.  Lord  Somers, 
assisted  by  the  Judges  [614]  of  the  King's  Bench,  upon  great  consideration,  and  after- 
wards in  the  dernier  resori,  (for  the  judgment  was  affirmed  in  the  House  of  Lords) 
after  a  struggle  and  against  the  wishes,  as  far  as  Judges  were  at  liberty  to  entertain 
wishes,  of  all  those  who  concurred  in  the  decision.     A  deteimination  extorted  from 
them  l)y   the  stubborn   and   inexorable  rules  of   law.     The  case,  as   it   is  stated   in 
Shower's  Parliamentary  Cases,  was  this:  Edwaid  late  Earl  of  Lincoln,  by  his  will 
devised  his  estate  to  go  with  the  honours  of  his  family,  and  afterwards  by  deeds  of 
lease  and  release  of   atth  and  28th  Apiil    1691,  conveyed  his  whole   estate   to  the 
respondents,  Davenport  and  Townsen<l,  anil  their  heirs,  to  the  use  of  hira  and  his 
heirs,  till  his  then  intended  marriage  should  take  effect,  and  after  such  marriage  bad, 
then  as  to  part,  in  trust  for  his  intended  wife  and  her  heirs  and  assigns  for  ever;  and 
as  to  the  rest  in  trust,  to  permit  the  said  Earl  to  receive  the  profits  during  his  life, 
and  after  his  decease  to  sell  the  same  for  the  best  price,  and  out  of  the  money  raised 
by  sale,  to  defray  the  funeral  expences  and  pay  bis  debts,  and  deliver  the  tuiplus 
(as  he  should  by  his  last  will  and  testament  in  writing,  attested  by  three  witnesses, 
or  by  another  deed  in  writing  so  attested,)  appoint;  and   for  want  thereof  to  the 
executors  and  administrators  of  the  Earl ;  with  a  proviso  that  the  said  Earl  by  his 
last  wdl  and  testament,  or  any  other  deed  in  writing,  (to  be  by  hira  thereafter  made 
and  executed  and  attested  as  aforesaid)  might  alter,  change,  determine,  or  make  void 
all,  or  any  of  the  tiusts  aforesaiil.     And  for  want  of  such  after  to  be  made  will  or 
deed,  then  in  trust  for  the  said  Earl  Edward,  his  heirs  and  assigns  for  ever.     There 
is  some  perplexity  in  this  statement  of  the  proviso,  and  I  think  it  is  not  to  be  found 
in  the  statement  of  the  case  in  Equity  Cases  Abridged,  and  therefore,  most  probably, 
whatever  it  was,  it  was  thought  to  have  no  effect  upon  the  question.     Earl  Edward 
died  without  issue  of  his  body,  and  without  the  marriage  taking  effect.     The  appellant 
exhibited  a  bill  to  have  the  said  deeds  of  lease  and  release  set  aside,  and  to  have  the 
will  executed.     The  prayer  of  the  bill  is  probably  more  correctly  stated  in  Equity 
Cases  Abridged  to  be,  to  have  the  redemption  of  a  mortgage,  and  the  conveyance  of 
the  estate;  and  there  was  a  cross  bill  bj'  the  codieirs  of  Earl  Edward  with  a  prayer 
to  the  same  effect.     It  seems  to  have  been  admitted  on  all  sides  that  at  law  the  will 
was  revoked  ;    the  struggle  was,  whether  upon  equitable  grounds  the  effect  of  the 
revocation  at  law  could  be  avoided,  and  the  devisee  let  in  to  reileem  as  standing  in 
the  place  of  the  testator.     In  this  respect  this  case  resembled  that  of  Lutwych  [615] 
V.  Mitten,  upon  which  I  have  alicady  observed.     In  a  case  so  circumstanced  we  are 
not  to  expect  a  very  accurate  examination  of  the  grounds  upon  which  this  revocation 
at  law  was  supposed  to  stand,  and  in  this  respect,  therefore,  this  case,  however  solemidy 
adjudged,  goes  but  a  very  little  way  indeed  towards  ascertaining  the  principles  upon 
which  the  revocation  at  law  stood.     The  ground  was  stated   very  shortly  indeed  by 
those  who  argued  for  the  plaintiff.     It  was  rather  alluded  to  than  stated   that  the 
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reason  upon  which  the  law  goes  in  judging  it  a  revocation  is,  that  the  lease  and 
release  is  a  conveyance  of  the  estate  and  so  ex  necessitate  rei  a  revocation  of  the 
devise. 

This  did  very  well  for  the  occasion  when  very  little  discussion  was  likely  to  take 
place,  and  though  very  loose  and  incorrect  in  the  expression,  was  not  far  from  being 
precise  and  accurate.  The  proposition  taken  literally  imports  that  every  lease  and 
release  is  a  conveyance  of  the  estate,  and  as  such  ex  rei  necessitate  is  a  revocation. 
That  proposition  is  certainly  not  true,  but  if  we  understand  the  words  to  import,  that 
the  deeds  of  lease  and  release  in  that  particular  case  were  such  a  conveyance  of  the 
estate  as  ex  rei  necessitate  would  be  a  revocation,  the  proposition  is  true  and  stands 
upon  very  solid  ground,  for  all  these  revoeations  svhich  proceed  upon  the  ground  of 
alteration  of  estates  are  ex  rei  necessitate,  and  stand  upon  no  other  ground  whatso- 
ever. They  are  implied  revocations,  and  there  is  not  a  maxim  in  our  law  better 
established  than  this,  that  all  implications  are  ex  necessitate;  upon  any  other  ground 
they  would  be  capricious  and  arbitrary.  When  the  estate  is  so  conveyed  as  to  undergo 
such  an  alteration,  that  is  no  longer  the  same  estate,  and  therefore  the  party  does  not 
die  seised  of  that  estate  which  he  had  at  the  time  of  making  his  will;  it  becomes 
impossible  consistent  with  the  rules  of  law  for  the  will  to  act  upon  it,  and  this  is  all 
that  is  meant  when  it  is  said  that  ex  rei  necessitate  the  will  is  revoked,  and  such  was 
this  case  of  Lord  Lincoln.  By  his  lease  and  release,  he  who  had  the  absolute  fee- 
simple  in  him  (or  what  was  consiilered  as  precisely  the  same  thing,  an  equitable  estate 
of  fee-simple  in  him,)  converted  that  absolute  fee-simple  into  a  base  fee,  and  if  that 
base  fee  had  happened  to  determine  by  the  marriage  taking  efl'ect,  the  whole  fee- 
simple  was  immediately  taken  out  of  him  by  force  of  the  conveyance  for  ever;  he 
never  could  get  back  that  fee-simple  again  which  he  had  at  the  time  of  making  his 
will ;  if  he  died  unmarried,  he  died  seised  of  a  base  fee,  if  he  married,  the  whole  estate 
beyond  his  life  interest  was  taken  out  of  him  and  vested  in  the  trustees  for  the  purposes 
of  the  settlement,  [616]  with  no  use  either  declared  or  resulting  to  himself.  It  was 
impossible  he  could  die  seised  of  his  old  estate  ;  it  was  therefore  most  true,  that 
ex  rei  necessitate  these  deeds  of  lease  and  release  were  a  revocation  of  his  will.  With 
this  explanation  I  agree  that  Lord  Lincoln's  will  was  revoked,  and  upon  the  authority 
of  that  case,  as  far  as  it  goes,  I  argue  that  Sir  Thomas  Cave's  will  was  not  revoked. 
Ex  rei  necessitate  that  will  could  not  take  effect;  there  is  no  such  necessity  occurs 
in  this  case.  My  Lord  Lincoln  did  not  die  seised  of  his  old  estate  ;  Sir  Thomas  Cave 
did  die  seised  of  his  old  estate,  the  charges  which  were  introduced  by  the  subsequent 
conveyance  upon  it  being  such  as  in  no  case  could  amount  to  more  than  a  revocation 
pro  tanto,  and  in  this  case  did  not  touch  the  will  at  all.  If  it  should  be  said  that 
Sir  Thomas  Cave's  will  resembles  that  of  Lord  Lincoln  in  this  particular,  that  Sir 
Thomas  Cave  also  did  for  a  time  take  a  base  fee  by  force  of  these  deeds  of  lease  and 
release,  I  say  that  the  difference  between  the  two  cases  is,  that  Sir  Thomas  Cave's 
base  fee  determined  in  his  life-time,  and  he  was  in  effect,  though  not  according  to  the 
strict  letter  of  the  law,  remitted  to  his  old  fee  of  which  he  died  seised,  whereas  Lord 
Lincoln's  base  fee  did  not  determine  in  his  life-time ;  he  never  did  get  back  his  old 
estate,  and  he  died  seised  of  that  base  fee.  This  is  the  technical  difference  :  the 
substantial  difference  is,  that  the  whole  effect  of  the  lease  and  release  in  the  one  case 
respects  the  jointure  only,  whereas  the  instruments  in  Lord  Lincoln's  case  were  intended 
to  make  a  disposition  of  the  whole  fee.  My  opinion,  therefore,  upon  the  present  case 
does  not  in  the  least  interfere  with  this  famous  case  of  The  Earl  of  Lincoln. 

In  the  case  of  Marwood  v.  Turner,  which  I  have  already  observed  is  in  principle 
the  same  case  as  Dister  v.  Disler,  the  argument  for  the  revocation  is  thus  summed  up 
by  Mr.  Peere  Williams  : — "  With  respect  to  the  freehold  estate,  the  common  recovery, 
and  the  deed  by  which  the  premises  were  conveyed  to  trustees  and  their  heirs, 
declaring  the  use  of  the  recovery  to  Sir  Harry  Marwood  and  his  heirs ;  these  being 
all  subsequent  to  the  will,  and  inconsistent  therewith  as  declaring  the  premises  should 
go  to  his  heirs  at  law,  and  not  to  his  devisee;  it  seemed  to  be  not  much  opposed,  but 
that  the  same  were  a  revocation.  Besides,  a  common  recovery,  as  it  is  a  solemn 
conveyance  upon  record  and  stionger  than  a  feoffment,  must  needs  be  a  revocation  ; 
the  recovery  being  suffered  by  the  tenant  in  tail  plainly  gains  an  absolute  fee  derived 
out  of  that  estate  tail,  and  which  fee  was  never  devised  ;  conse-[617]-quently  it  must 
be  even  stronger  than  the  case  where  a  man  having  lands  devises  them,  and  after- 
wards makes  a  feoffment  of  them,  though  to  the  use  of  himself  and  his  heirs,  and 
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lhoii{;h  this  use  be  the  old  use  ami  the  old  estate,  yet  according  to  the  several  cases 
in  1  Koll's  Ahr.  (iH,  title  'Devises  revoked,'  this  is  a  revocation  ;  and  the  case  in  3d 
Levinz,  108,  Dister  v.  JJister,  was  cited  as  in  the  very  point,  of  which  opinion  was  also 
the  Lord  Chancellor."  Of  what  opinion  was  the  Lord  Chancellor  beyond  the  con- 
clusion from  this  argument  that  the  will  was  revoked  I  am  not  able  to  collect.  The 
conclusion  I  agree  to.  The  premises  (beyond  the  state  of  the  fiict)  are  some  very 
good  reasons,  and,  as  it  appears  to  me,  some  veiy  bad  ones.  The  common  recovery, 
and  the  deed  to  lead  the  uses  of  it,  declaring  the  uses  to  Sir  Henry  Marwood  (who 
suffered  the  recovery,)  and  his  heirs,  being  all  subsequent  to  the  will  and  inconsistent 
therewith,  as  declaring  the  premises  should  go  to  his  heirs  at  law,  ami  not  to  his 
devisee,  appears  to  iiie  to  be  a  very  bad  reason  ;  they  declare  no  such  thing,  they  are 
mere  words  of  limitation.  "The  recovery  being  suffered  by  the  tenant  in  tail  plainly 
gains  an  absolute  fee,"  (I  will  not  quarrel  with  the  words  "derived  out  of  that  estate 
tail,"  though  they  are  not  quite  correct,)  "and  which  fee  was  never  devised,"  is  a  very 
good  reason,  and,  as  I  take  it,  the  true  reason  of  the  decision,  and  that  which  brings 
it  exactly  within  the  scope  of  the  case  of  Bister  v.  Disler,  which  was  cited  as  in  the 
very  point,  as  it  certainly  is.  When  this  case  is  stated  as  being  a  stronger  case  than 
the  case  where  a  man  having  lands  devises  them,  and  afterwards  makes  a  feoffment  of 
them,  though  to  the  use  of  himself  and  his  heirs,  I  confess  I  cannot  perceive  it.  In 
truth  it  is  neither  stronger  nor  weaker  than  that  case  considered  as  a  case  neither 
depending  upon  the  intent  or  iticousistency  with  the  will,  or  upon  that  much  better 
ground  that  the  fee  which  was  gained  was  never  devised  :  and  considered  as  the  same 
case  it  rests  merely  on  the  authority  of  those  cases  in  1  Roll's  Abr.  614,  upon  which 
I  have  already  observed. 

Several  other  modern  cases  were  cited  for  the  Defendants  as  authorities  applicable 
in  their  principles,  or  rather  in  the  dicta  which  are  scattered  through  them  with  great 
profusion,  to  the  present  case  to  prove  that  Sir  Thomas  Cave's  will  was  revoked.  I 
do  not  mean  to  controvert  the  decision  in  any  one  of  them  from  The  Earl  of  Lincoln's  case 
down  to  Darley  v.  iJarley,  and  to  the  last  case  on  the  will  of  the  late  Duke  of  Chandos ; 
but  I  [618]  complain  of  the  statement  given  in  some  of  the  reports  of  the  reasons  of 
the  judgment,  which  are  sometimes  so  contradictory,  that  not  oidy  the  reasons  for 
one  judgment  oppose  the  reasons  for  another  judgment,  but  the  reasons  for  the  same 
judgment  might  be  mistaken  for  the  arguments  pro  and  con.  in  the  same  case.  That 
It  may  be  seen  whether  I  over-state  this,  I  will  refer  to  two  cases  determined  by  Lord 
Hardwicke.  The  first  shall  be  one  of  the  cases  cited  in  the  argument;  the  case  of 
Sparrow  v.  Hardcastle,  from  Mr.  Ambler's  Keports.  That  case  was  rightly  determined. 
One  seised  as  of  fee  in  an  advowson,  conveyed  it  to  trustees  on  trusts,  with  remainder 
to  him  and  his  heirs.  He  had  the  fee  when  he  made  his  will :  he  died  seised  of  a 
trust  estate  only  in  remainder.  This  was  not  the  same  estate.  Lord  Hardwicke  is 
reported  to  have  said  upon  that  occasion:  "The  question  is.  Whether  the  grant  is  a 
complete  revocation  of  the  devise  of  the  advowson  or  not?  The  general  principle  by 
which  cases  of  this  kind  are  governed  is,  that  at  the  time  of  the  devise,  the  devisor 
must  have  a  disposing  capacity,  ami  an  estate  in  the  land  devised  ;  and  that  the  estate 
must  remain  in  the  same  plight  and  condition  to  the  time  of  his  death  ;  even  the 
least  alteration  of  this  interest  by  any  act  of  his,  makes  it  a  different  e.state,  shews  a 
different  intention,  and  is  therefore  an  actual  revocation  of  such  will,  unless  in  some 
special  cases.  And  this,"  says  he,  "is  laid  down  by  Lord  Trevor  in  his  argument  in 
the  case  of  Arthur  v.  Bokenham,  Fitzg.  239."  These  are  very  strong  expressions,  but 
attend  to  the  very  next  passage.  "A  will  is  only  the  signification  of  a  man's  purpose 
bow  his  estate  shall  go  alter  his  death,  and  if  he  does  any  intermediate  act  wlience  it 
must  necessarily  be  inferred  such  intention  did  not  continue,  it  is  a  revocation,  though 
the  owner  should  be  in,  of  his  old  use."  He  goes  on  to  enumerate  instances ;  as  if 
one  seised  in  fee  devises,  and  then  enfeoffs  another  to  the  use  of  himself  in  fee,  though 
it  is  the  old  use  that  remains,  yet  it  is  a  revocation  even  though  no  livery  is  made  on 
the  feoffment.  So  bargain  and  sale  without  inrollment.  So  in  Lord  Lincoln's  case, 
where  he  devised  to  his  heirs  male  and  then  intending  to  marry,  he  settles  the  estate 
on  himself;  he  died  unmarried,  and  the  House  of  Lords  held  the  settlement  to  be  a 
revocation.  So  if  a  man  supposing  himself  to  be  seised  in  fee,  devises  his  estate,  and 
afterwards  suspecting  he  is  only  tenant  in  tail,  suffers  a  common  recovery,  solely  with 
intent  to  confirm  his  will,  it  is  such  au  alteration  of  his  estate,  as  amounts  [619]  to 
a  revocation.     The  law  is  thus  settled,  and  it  must  not  now  be  contradicted. 
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It  cannot  escape  observation  that  here  is  a  heap  of  heterogeneous  instances  very 
different  in  cireurastances,  and  depending  on  different  principles,  huddled  together 
without  discrimination.  If  we  are  to  refer  them  to  tl.c  two  introductory  paragraphs 
for  their  principle,  those  paragraphs  contradict  each  other.  According  to  the  first, 
even  the  least  alteration  in  the  estate  makes  it  a  different  estate,  shews  a  different 
intention,  and  is  therefore  an  actual  revocation.  In  the  other,  any  intermediate  act 
whence  it  must  necessarily  be  inferred  that  the  testator's  intention  did  not  continue, 
is  a  revocation  :  this  last  is  the  argument  on  the  other  side,  correcting  the  extravagance 
of  the  first  proposition.  No  man  could  mean  to  string  them  together  as  part  of  a 
series  of  propositions ;  they  are  absolutely  contradictory.  In  short,  there  are  here 
the  niateiials  of  an  edifice  worthy  of  that  eminent  builder  of  legal  systems  Lord 
Hardwicke,  but  all  that  should  bind  them  together  is  left  out.  If  the  fault  lies  with 
the  reporter  of  the  case,  I  must  say  of  him,  though  he  was  a  laborious  and  judicious 
man,  brevis  esse  laboro  obscurus  fio.  I  must  suppose  that  if  we  had  Lord  Hardwicke'a 
own  words,  we  should  have  had  a  very  different  statement  of  the  doctrine  of  revocation 
from  that  which  we  are  to  collect  from  this  case.  Not  that  every  thing  which  was 
really  said  by  Lord  Hardwicke  in  this  case  of  Sparrow  v.  Rardcastle,  was  likely  to  be 
perfectly  satisfactory,  for  it  is  very  evident,  if  we  follow  him  through  this  case,  that 
he  had  the  authority  of  his  own  great  name  opposed  to  the  opinions  which  he  then 
held.  He  takes  notice  of  bis  opinion  in  Parsons  v.  Freeman  having  been  cited  against 
him  on  one  point  in  this  ease.  If  that  case  of  Parsons  v.  Freeman,  as  reported  by 
Mr.  Tracy  Atkins,  bears  any  resemblance  to  the  case  as  it  really  passed,  it  is  not  in 
that  one  point  only  that  the  two  cases  are  opposed  to  each  other.  The  leading 
principle  of  the  case  of  Parsons  v.  Freeman,  and  which  runs  through  the  whole  argu- 
ment is,  that  a  conveyance  for  a  special  purpose  is  not  necessarily  a  revocation,  and 
the  eases  of  estates  for  life,  mortgages,  &c.  are  instanced.  This  in  Sparrow  v.  Hard- 
castle  is  encountered  by  this  declaration:  "I  know  of  no  ground  for  supposing  that 
to  be  the  principle  upon  which  they  "  (meaning  the  case  of  mortgages  and  securities 
considered  as  revocations)  "are  founded.  There  is  no  case  which  has  the  words  for 
a  particular  purpose  as  a  reason  for  the  determination."  I  do  not  quarrel  with  the 
determinations  in  either  [620]  of  the  cases ;  they  are  both  right ;  the  use  I  make  of 
these  observations  is  to  furnish  myself  with  an  apology  for  abating  somewhat  of  that 
excessive  veneration,  for  some  of  the  general  loose  sayings  that  occur  in  all  the  modern 
cases  concerning  revocation,  which  sanctifies  and  perpetuates  error;  so  that  I  may  be 
permitted  to  look  at  them  steadily,  and  to  give  to  them  only  that  weight  which  on 
examination  they  shall  be  found  to  deserve.  Lord  Hardwicke,  speaking  of  his  former 
opinion,  said,  "as  it  is  not  the  point  in  judgment,  I  do  not  think  myself  concluded 
by  it."  Where  Lord  Hardwicke  was  not  concluded;  those  who  follow  him  baud 
passibus  aequis  must  be  at  their  liberty.  I  shall  take  some  further  notice  of  the  case 
of  Parsons  v.  Freeman,  because  I  think  it  opens  the  law  of  revocation,  and  because  it 
introduces  another  case  with  which  I  mean  to  close  this  tedious  discussion.  That 
ease  is  in  the  3d  volume  of  Atkyns's  Reports,  fo.  741.  My  brother  Heywood  informed 
us  that  my  Loid  Hardwicke  in  that  case  went  again  through  this  law  of  revocation. 
He  did  so;  but  with  what  uniformity  are  the  doctrines  stated?  The  abstract  of  that 
case  is  this:  On  a  husband's  premising  to  do  acts  for  a  wife's  benefit,  she  in  articles 
before  marriage  covenanted  to  join  in  suffering  a  recovery  of  the  estate,  and  to  settle 
it  to  him  and  his  heirs.  The  husband  made  his  will  and  devised  this  estate  to  the 
Defendant,  but  not  having  done  what  he  had  obliged  himself  to  do,  came  to  a  new 
agreement  with  his  wife  that  he  should  not  take  her  estate  instanter  in  fee,  but  subject 
to  an  appointment  of  the  husband  and  wife,  and  in  default  thereof  to  the  use  of  the 
husband  and  his  heirs.  The  recovery  was  suffered,  and  the  uses  declared  to  the 
purposes  of  this  deed  ;  he  died  in  the  wife's  lifetime  without  making  any  appointment 
or  revoking  his  will.  The  recovery  suffered  by  Mr.  Freeman  and  his  wife,  and  the 
declaration  of  the  uses  of  it  to  the  uses  of  the  deed,  was  held  to  be  a  revocation 
of  Mr.  Freeman's  will.  I  will  state  to  you  what  my  Lord  Hardwicke  is  reported 
to  have  said  upon  that  occasion.  "The  cases  have  been  determined  upon  very 
nice  and  artificial  reasons,  upon  an  inclination  the  law  always  shews  to  favour  an 
heir,  and  to  prevent  him  from  being  disinherited  where  the  intention  of  the  testator 
is  doubtful.  If  the  husband  had  been  seised  of  the  absolute  legal  estate  at  the 
time  of  making  his  will,  and  had  afterwards  suffered  a  recovery,  and  declared  the 
uses  to  be  such  as  he  and  his  wife  should  appoint,  this  would  have  been  a  revoca- 
C.  P.  IV.— 35* 
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tion.  If  a  person  seised  in  fee  devises  an  estate  in  foe  to  J.  S.,  and  by  a  con- 
veyance takes  back  an  estate  from  J.  S.  in  fee,  that  is  a  revo-[621]-cation.  The 
case  of  a  feoffment,  whore  the  testator  takes  back  the  ohi  use  is  a  prodigious  strong 
case.  That  construction  must  arise  from  a  presumed  intention  that  the  testator  wouhi 
not  have  made  a  new  conveyance  without  an  intention  to  revoke  his  will ;  but  this 
must  be  understood  with  restrictions  and  limitations.  If  the  conveyance  or  recovery 
be  for  a  particular  purpose,  then  it  shall  revoke  no  furthtT  than  to  answer  that  purpose, 
as  where  a  tesljitor  creates  an  estate  for  years  or  for  life,  in  the  lands  devised,  it  shall 
operate  no  further.  This  is  the  rule  of  law."  He  then  enters  very  largely  into  the 
question  whether  this  should  be  considered  as  a  revocation  in  equity,  into  which  I 
should  not  follow  hira,  but  the  course  of  the  argument  beirig,  that  equitable  and  legal 
estates  are  revoked  upon  the  very  same  principles,  part  of  the  argument  on  this  head 
becomes  material.  Ho  goes  on  thus:  "I  am  of  opinion  that  the  same  conveyance 
which  would  be  a  revocation  of  a  devise  of  a  legal,  would  be  equally  a  revocation  of  a 
devise  of  an  equitable  estate,  and  it  would  be  very  dangerous  to  property  if  it  was 
otherwise.  But  still  the  same  rule  holds  as  at  law  ;  if  for  a  particular  purpose  only, 
it  shall  be  understood  to  be  a  revocation  pro  tanto  only.  In  ail  the  cases  where  it  is 
a  conveyance  of  the  whole  estate  in  law,  and  is  only  meant  for  a  security,  the  revoca- 
tion shall  only  be  for  that  particular  purpose,  to  let  in  the  incumbranco;  for  the 
testator  himself  has  drawn  the  line  how  far  the  revocation  shall  go,  and  his  intention 
is  plainly  shewn."  Speaking  of  the  oflfect  of  the  recovery  he  says  "  Mr.  Freeman  took 
a  fee  differently  qualified,  convoyed  differently,  disposeable  differently,  and  it  cannot 
be  said  to  be  only  for  a  particular  purpose,  and  therefore  I  am  of  opinion  the  recovery 
is  a  revocation  of  the  will."  In  this  case,  with  all  its  inaccuracies,  for  it  certainly  is 
not  correctly  reported.  Lord  Hardwicko  has  gone  a  great  way  towards  putting  the 
whole  doctrine  of  revocation,  with  the  exception  perhaps  of  this  single  case  of  a  foof!'- 
ment  where  the  testator  takes  back  the  old  use,  and  even  that  stands  on  the  authority 
of  decided  cases  oti  the  piincijdo  of  intent,  upon  solid  ground.  His  introduction 
sufficiently  marks,  that  at  best  it  was  a  harsh  doctrine.  "Mr.  Freeman,"  says  he, 
"  took  a  fee  difl'erently  qualified,  conveyed  differently,  disposeable  differently,  and  it 
cannot  be  said  to  be  only  for  a  particular  purpose,  and  therefore  I  am  of  opinion,  the 
recovery  is  a  revocation  of  the  wdl."  A  conclusion  to  which  I  entirely  agree.  Lord 
Haidwicke  takes  notice  to  the  doctrine,  that  a  feoffment  to  the  use  of  the  feoffee  and 
his  heiis  is  a  revocation  :  he  [622]  considers  it  as  an  anomalous,  "a  prodigious  strong 
case"  is  his  phrase,  and  he  labours  to  find  a  reason  for  it.  That  construction,  says  he, 
must  arise  from  a  presumed  intention  that  the  testator  would  not  have  made  a  new 
conveyance,  without  an  intention  to  revoke  his  will.  If  that  is  the  ground  upon  which 
this  foofl'mont  is  a  revocation,  the  feoffment  may  bo  laid  out  of  the  case;  for  it  is 
admitted  that  in  this  case  the  revocation  does  not  proceed  upon  the  ground  of  intent, 
and  it  is  perfectly  clear  that  Lord  Hardwicko  was  of  opinion  that,  it  could  have  no 
application  to  a  case  like  the  present,  for  he  goes  on  in  the  very  next  paragraph  to  say, 
that  if  the  conveyance  be  for  a  particular  puipose,  then  it  shall  revoke  no  further  than 
to  answer  that  purpose,  and  he  puts  this  very  case  as  an  instance.  He  .says,  where  a 
testator  creates  an  estate  for  years  or  for  life  in  the  lands  devised,  it  shall  operate  no 
further;  and,  as  if  he  meant  to  meet  this  case  in  every  way  in  which  it  coulil  be  pur, 
he  takes  occasion  to  observe,  that  whether  the  conveyance  be  made  by  feoffment,  by 
lease  and  release,  or  by  fine  and  recovery,  it  makes  no  alteration,  for  that  is  instru- 
mental. There  is  a  class  of  cases  in  equity  on  the  effect  of  a  conveyance  of  the  whole 
estate  in  law  for  particular  pmposes.  The  mortgage  in  fee  is  one  of  them.  Being 
meant  only  for  a  security,  the  revocation  shall  oidy  be  for  that  particular  purpose,  to 
let  in  the  incumbrance.  But  in  this  case  Lord  Hardwicke  is  express,  that  this  is  by 
the  same  rule  that  holds  at  law  :  if  for  a  particular  purpose  only,  it  shall  be  understood 
to  be  a  revocation  pro  tanto  only.  The  cases  are  uniform,  that  a  conveyanco  for  a 
particular  purpose  can  revoke  no  further  than  to  answer  that  purpose.  It  remained 
only  for  my  Lord  Hardwicke  to  clear  up  the  doubt,  whether  if  the  conveyance  was  in 
a  form  which  in  order  to  effect  the  particular  purpose,  required  that  the  whole  estate 
should  be  for  a  moment  parted  with,  that  would  revoke  a  will  generally,  when  a  more 
gtiarded  form  of  conveyance  would  not  have  done  it.  He  says,  the  conveyance  is 
instiumental  only.  What  difficulty  then  remains f  For  surely  these  deeds  of  lease 
and  release  were  only  for  a  particular  purpose,  and  for  that  particular  purpose  which 
has  been  repeatedly  decided  to  be  at  most  a  revocation  pro  tanto.     The  case  of  Lamb 
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V.  Parker,  2  Vern.  495,  is  a  strong  case  of  that  sort ;  so  is  Coward  v.  Marshall,  Cro. 
Eliz.  721.  Lord  Hardvvicke  shortly  observes  ou  the  case  of  Tickner  v.  Tickner,  that  it 
was  not  merely  to  effectuate  a  partition,  but  was  a  new  conveyance,  and  did  not  rest 
upon  the  partition  only.  That  case  is  stated  by  one  of  the  Counsel.  Robert  [623] 
Tickner  seised  in  fee  of  the  estate  in  question  of  gravel-kind,  died  intestate,  and  left 
two  sons  Henry  and  Robert,  who  entered  on  bis  death  and  became  seised  in  gravel- 
kind.  Robert  being  possessed  of  an  undivided  moiety,  made  his  will,  and  devised  it 
to  his  wife  Elizabeth  T.  and  her  heirs;  after  making  his  will,  by  a  deed  of  partition 
between  Robert  and  Henry,  and  by  fine,  all  the  gravel-kind  estates  which  Robert  had 
devised,  was  allotted  entirely  to  Robert  to  such  uses  as  he  should  appoint  by  deed  or 
writing,  and  in  default  of  such  appointment  to  him  in  fee.  A  verdict  was  found  in 
ejectment  subject  to  the  opinion  of  Lord  Ch.  J.  Lee,  who,  after  mature  deliberation, 
held  the  transaction  to  be  a  revocation  of  the  will.  It  had  been  solemnly  settled  that 
where  A.  and  B.  were  tenants  in  common  of  lands  in  fee,  and  A.  by  will  dated 
25th  Jan.  1719,  devised  his  moiety  in  fee,  and  afterwards  A.  and  B.  made  partition 
by  deed  dated  16th  May  1722,  and  fine,  declaring  the  use  as  to  one  moiety  in  severalty 
to  A.  in  fee,  and  as  to  the  other  moiety  in  severalty  to  B.  in  fee,  this  deed  of  partition 
and  fine  was  uo  revocation  of  the  will  of  A.,  and  my  Lord  Ch.  J.  Lee,  then  one  of  the 
Judges  of  the  court  of  King's  Bench,  appears  to  have  concurred  in  that  determination. 
The  case  is  to  be  found  in  a  note  in  3  Peere  Wms.  169,  70.  The  two  cases  differed 
in  one  circumstance  only,  the  use  of  the  moiety  in  severalty  is  in  this  case  immediately 
to  A.  in  fee,  which  was  the  resulting  use,  whereas  in  the  case  of  Tickner  v.  Tickner,  a 
new  use  was  interposed,  namely,  such  use  as  he  should  appoint  by  deed  or  writing, 
and  that  new  use  extended  to  the  whole  fee.  This  was  thought  to  be  a  new  con- 
veyance, and  beyond  the  particular  purposes  of  partition,  which  was  consistent  with 
the  old  use. 

Whether  the  case  of  Tickner  v.  Tickner  was  well  or  ill-determined,  it  proceeded 
upon  a  distinction  between  that  and  the  former  case,  and  it  affirmed  the  principle  of 
the  former  case,  which  principle  was  certainly  understood  by  Lord  Hardwicke  to  be 
that  the  conveyance  being  a  conveyance  for  a  particular  purpose,  consistent  with,  and 
not  disturbing  any  part  of  the  old  use,  was  no  revocation  at  all,  though  the  foim  of 
the  conveyance  being  a  fine  and  a  deed  to  lead  the  uses  of  it,  necessarily  in  point  of  formal 
operation,  divested  the  estate  of  both  the  tenants  in  common  in  the  first  case,  and  the 
heirs  in  gravel-kind  in  the  last  for  a  moment,  in  order  to  the  vesting  of  the  respective 
moieties  in  severalty  in  those  who  before  held  them  undivided.  It  appears  that  at  au 
earlier  [624]  period  (see  Sid.  90,  Keble,  357,  Freeman,  542)  this  case  of  partition  by 
conveyance,  and  even  without  conveyance  had  created  some  puzzle.  Reasoning  from 
the  doctrine  of  a  feoffment  to  the  use  of  a  feoffor  and  his  heirs  being  a  revocation,  the 
judges  could  hardly  deny  that,  consequently,  a  tenant  in  common  conveying  his  whole 
mteiest  to  the  couusee  of  a  fine,  in  oider  to  take  it  back  again  to  himself  and  his  heirs, 
would  thereby  revoke  his  will;  m  truth  it  seems  a  stronger  cise  than  the  case  of  a 
feofiment  to  the  use  of  the  feoffor  and  his  heirs,  for  the  estate  taken  back  is  in  some 
respects  a  different  estate  from  that  which  was  conveyed  ;  an  undivided  moiety  of  the 
whole  is  not  precisely  the  same  thing  as  an  equivalent  in  part  of  the  land  to  be  holden 
in  severalty  ;  but  in  this  instance,  fortunately  common  sense  got  the  better  of  legal 
subtleties,  and  it  was  held  to  be  no  revocation.  We  have  not  the  argument  of  the 
four  Judges  of  the  King's  Bench  who  concurred  in  this  opinion,  but  if  my  Lord 
Hardwicke  understood  the  ground  of  that  opinion  to  be  that  a  conveyance  for  parti- 
cular purposes  which  may  stand  with  the  whole  or  some  part  of  the  old  use  was  not  a 
revocation  in  toto,  I  say  if  Lord  Hardwicke  understood  it  so,  we  may  presume  that 
this  was  the  principle  of  the  determination,  and  it  was  a  solid  principle ;  it  had  all  the 
analogies  of  law  to  support  it,  and  it  had  the  authority  of  all  the  cases  of  partial 
revocations  which  proceed  upon  the  same  principle.  They  wisely  determined  that  the 
purpose  of  the  conveyance  was  every  thing,  and  the  form  nothing,  and  that  there  was 
no  difference  as  to  the  point  of  revocation  between  effecting  the  partition  by  lease 
and  release,  or  fine  and  deed  to  lead  the  uses  of  the  fine,  and  the  doing  the  same  thing 
by  matter  in  pias  by  metes  and  bounds,  the  way  in  which  the  Sheriff"  must  have  done 
it  if  he  had  been  called  upon  by  writ,  and  in  which  the  parties  were  at  liberty  to  do  it 
without  writ.  The  principle  of  this  determination  ought  not  to  be  confined,  and  in 
my  opinion  cannot  be  confined  to  that  particular  case.  If  the  parting  with  the  estate, 
the  divesting  of  the  estate  did  not  work  a  revocation  in  that  case,  neither  ought  it 
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to  work  a  revocation  in  any  case  in  which  the  purpose  to  be  effected  is  consistent  with 
the  will,  and  consistent  with  the  nature  and  quaiilies  of  tlie  estate,  and  leaves  the 
whole  untouched  or  charged  only  to  a  certain  extent.  This  case  ouf^ht  not  in  ray 
judgment  to  be  called  an  excepted  case  or  an  anomalous  case,  it  ought  to  be  considered 
as  a  leading  case,  as  proceeding  upon  a  sound  principle,  which  principle  ought  to  be 
considered  as  my  Lord  Hardwicke  has  considered  it,  as  a  wholesome  restriction  ami 
liini-[625]-tation  of  a  doctrine  which  has  been  carried  to  a  most  unreasonable  extent 
upon  the  narrowest  of  all  grounds,  reasoning  merely  technical  and  artificial.  I  con- 
sider this  case  in  its  principle  as  a  case  directly  in  point  to  the  present,  that  it  is 
impossible  to  distinguish  it,  ami  supported  by  the  authority  of  this  case,  together  with 
the  case  of  Parsons  v.  Freeman,  I  think  I  have  made  out  that  the  authorities  in  our 
books  will  be  better  reconcileil  by  a  judgment  declaring  that  this  will  is  not  revoked 
as  to  the  estates  comprised  in  the  deeds  of  lease  and  release  in  the  special  verdict  last 
menlioned,  which  I  take  to  be  the  estates  in  Swinford  and  South  Kilwortb,  than  by 
the  contrary  declaration. 

Judgment  for  the  Defendant. 

(In  the  Exchequer  Chamber.) 

Reynolds  one,  &c.  v.  Davies;  in  Error.    Nov.  26th,  1796. 

In  an  action  on  a  promissory  note  by  the  indorsee  against  the  maker,  notice  of  the 
indoisemeut  need  not  be  averred  (o). 

Error  from  a  judgment  of  the  Court  of  King's  Bench,  in  an  action  of  assumpsit 
by  the  indorsee  of  a  promissory  note,  payable  to  M.  M.  or  order,  against  the  maker. 
The  declaration,  after  stating  the  making  of  the  note  and  the  delivery  thereof  to  the 
payee,  proceeded  to  aver,  that  it  was  imiorsed  to  the  Defendant  in  Error  by  the  payee, 
"  who  by  the  said  indorsement  appointed  the  said  sum  of  money  in  the  said  note  specified 
to  be  paid  to  the  said  Francis,  (the  indorsee),  and  then  and  there  delivered  the  said 
note,  with  the  said  indorsement,  so  made  thereon  as  aforesaiil  to  the  said  Francis,  by 
reason  whereof  and  by  force  of  the  statute  in  that  case  made  and  provided,  the  said 
Martin  (the  maker)  became  liable  to  pay  to  the  said  Francis,  &c.  and  being  so  liable, 
promised,"  &c.  In  the  breach  a  request  to  pay  was  stated  to  have  been  made  on  a 
particular  day  and  often  times  afterwards.  To  this  declaration  there  was  a  special 
dcmurier  in  the  King's  Bench,  stating  several  causes  not  now  assigned  as  errors,  and 
omitting  the  following  one,  which  was  now  assigned  on  the  judgment  for  the  Plaintiff 
below,  VIZ.  "  for  that  it  is  not  in  and  by  the  said  declaration  alleged,  nor  does  it  thereby 
appear  that  any  notice  was  given  to  the  siid  Martin,  or  that  ho  the  said  Martin  had 
any  notice  of  tbe  said  indorsement  of  the  said  note  in  the  said  declaration,  mentioned  to 
have  been  to  the  said  Francis,  without  which  notice  the  said  Martin  was  not  liable 
by  the  law  of  this  kingdom  to  the  payment  of  the  money  in  the  said  note  mentioned 
to  the  said  Francis  as  such  indorsee  of  the  said  note." 

[626]  Barrow  for  the  Plaintiff  in  Error.  The  objection  in  this  case  is,  that  no 
notice  of  the  indorsement  and  delivery  to  the  indorsee  is  slate<l  to  have  been  given  to 
the  maker.  Tbe  omission  of  notice  precludes  the  maker  from  Icndeiing  payment, 
since  he  cannot  know  to  whom  it  is  due.  Where  any  extrinsic  circumstance  creates 
or  destroys  a  liability,  the  party  affected  is  entitled  to  notice,  liushlon  v.  Aspinall, 
Doug.  680  ;  where  omitting  to  allege  notice  to  the  indorser,  in  an  action  against  him, 
of  refusal  by  the  acceptor  to  pay,  was  held  to  be  error.  In  Uenning's  case,  Cro.  Jac. 
432,  judgment  on  an  assumpsit  "  to  pay  so  much  for  barley  as  the  Plaintiff' should 
have  of  any  other,"  was  arrested,  because  the  Plaintiff,  though  he  shewetl  that  J.  S. 
after  ibis  agreement  paid  a  certain  sum  for  barley,  yet  did  not  aver  that  the  Defen- 
dant had  notice  thereof.  And  the  Court  there  took  this  difference,  that  if  the  agree- 
ment had  been  that  Defendant  should  pay  as  much  as  J.  S.  in  paitieular  should  pay, 
notice  need  not  have  been  given,  but  where  the  person  is  altogether  uncertain  the 
PlaintitV  to  entitle  himself  to  the  action  ought  to  give  notice. 

Holroyd  for  the  Defendant  in  Error.  Notice  in  this  case  is  not  necessary :  but 
if  it  be,  the  averment  of  the  maker's  liability  and  promise  to  pay,  being  followed  up 

(a)  Vide  Blicke  v.  Dymoke,  2  Biug.  105,  108. 
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by  an  aveiment  of  a  special  request  to  pay,  amounts  to  an  allegation  of  notice, 
Bradley  v.  Tvder,  Cro.  Jac.  228.  Tlie  promise  contained  in  the  note  being  to  the  payee 
or  order,  the  maker's  liability  attaches  immediately  on  indorsement.  In  Com.  Dig. 
Condition  L.  9,  it  is  said  that  lessee  of  a  feme  sole  is  bound  to  take  notice  of  her 
marriage,  and  pay  his  rent  to  the  husband.  So  where  a  lessee  covenanted  to  deliver 
possession  upon  request  to  the  lessor  his  heirs  or  assigns,  and  entered  into  a  bond 
conditioned  for  the  performance  of  his  covenants,  the  lessor  having  bargained  and  sold 
the  reversion  to  J.  S.  and  T.  D.,  the  lessee  was,  in  debt  on  bond  for  not  delivering 
the  piemises  to  J.  S.  and  T.  D.,  held  bound  to  take  notice  who  were  the  assigns  of  the 
lessor.  Hengen  v.  Payii,  Cro.  Jac.  47.5.  At  any  rate,  however,  the  promise  to  pay  in 
the  declaration  being  averred  to  be  made  to  the  indorsee,  that  promise  after  judgment 
must  be  taken  to  have  been  an  ex[iress  promise,  Atkins  et  Ux.  v.  Hill,  Cowp.  284r, 
Haiokes  v.  Saunders,  Cowp.  289.     And  if  this  be  intended,  notice  becomes  unnecessary. 

Eyre  Ch.  J.  No  case  precisely  in  point  has  been  cited  -.  and  therefore  we  are 
not  bound  by  any  authority  to  say,  that  notice  is  essential  to  the  gist  of  the  action. 
The  promise  to  pay  con-[627]-tained  in  this  note  is  to  the  payee  or  his  order  :  immedi- 
ately then  on  the  order  being  made  to  the  indorsee  the  promise  attaches.  Nor  can  we 
add  the  qualification  of  notice  to  a  promise  which  was  not  originally  qualified  with  that 
circumstance.  The  case  of  Eushton  v.  Aapinall  does  not  apply.  There  the  engagement 
of  the  indorser  to  the  indorsee  was  raised  by  the  law  merchant,  not  by  the  positive 
promise  of  the  former.  In  Henning's  case,  the  Court  thought  that  notice  was  pait  of 
the  undertaking,  and  that  it  was  reasonable,  that  the  party  claiming  the  benefit  of  the 
undertaking  should  shew  himself  entitled.  This  is  a  mere  question  of  form  :  on  which 
we  think  that  as  the  maker's  liability  was  not  originally  qualified  with  notice,  it  was 
not  necessary  to  aver  notice  in  the  declaration. 

Per  Curiam.     Judgment  affirmed  (a)'. 

End  of  Michaelmas  Term. 


[629]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas,  in 
Hilary  Term,  in  the  Thirty-Seventh  Year  of  the  Keign  of  George  III. 

Tagg  v.  Madan.     Jan.  27th,  1797. 

If  an  attorney  sue  as  a  common  person,  the  Court  will  give  the  Defendant  leave  to 
plead  that  the  cause  of  action  arose  within  the  jurisdiction  of  the  court  of  requests, 
together  with  other  matters  (c). 

The  PlaintiflT,  who  was  an  attorney,  having  sued  as  a  common  person  to  recover 
the  amount  of  his  bill  from  the  Defendant :  the  latter  moved  for  leave  to  plead  several 
matters,  viz.  Non  assumpsit,  and  that  the  cause  of  action  arose  within  the  jurisdiction 
of  the  Court  of  Requests  : 

Le  Blanc  Serjt.  opposed  the  2d  plea,  saying  that  as  the  Plaintiff  was  an  attorney, 
he  was  entitled  to  sue  in  this  Court  (a)'^. 

Shepherd  Serjt.  contri  insisted  that  the  Plaintiff  had  waved  his  privilege  by  suing 
as  a  cimmon  person,  and  could  not  now  therefore  set  it  up :  Jones  v.  Bodeenor, 
1  Ld.  Raym.  136,  and  Crossley  v.  Shaw,  2  Bl.  1088,  where  De  Grey  Ch.  J.  says, 
"an  attorney  may  wave  his  privilege  either  when  Plaintiff  by  suing  as  a  common 

(«)'  Vid.  Bayley  on  Bills,  108,  where  it  is  said  to  be  unnecessary  to  aver  notice  of 
indorsement,  and  an  Anonymous  case  from  Pract.  Reg.  358,  is  cited  to  that  effect.  Also 
Skipp  v.  Hook,  Cora.  563,  where  this  precise  point  was  determined  on  demurrer  to  a 
declaration  on  a  promissory  note.  In  that  case  Lawrence  v.  Jacob,  reported  1  Mod. 
Case,  43,  was  cited,  in  which  the  judgment  is  said  to  have  been  reversed  in  error  for 
this  very  cause  ;  but  Fortescue  J.  produced  the  paper-book,  and  said  that  the  ease  was 
mis-reported,  &c.  and  that  the  judgment  was  affirmed. 

(c)  Vide  Parker  v.  Vaughan,  2  B.  &  P.  30.     Johnsoii  v.  Bray,  2  B.  &  B.  698. 

{ay  Vid.  Gardner  v.  Jessop,  One,  i&c.  2  Wils.  42.  Silk  v.  Bennett,  un,  &c.  3  Bur. 
1583.  Cjiitra,  Wiltshire  v.  Lloyd,  Doug.  381,  where  Silk  v.  Bennett  was  over-ruled, 
and  Hussey  and  Another  v.  Jordan,  B.  R.  Trin.  25  Gao.  III.  Doug.  382,  in  the  notes  to 
the  s^me  effect, 
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person,  as  in  the  case  now  at  bar,  or  when  Defendant  by  not  claiming  it  in  a  proper 
time  or  in  a  proper  manner  "(6). 

Per  Curiam.     We  cannot  know  from  this  record  that  the  PiaiutifT  is  an  attorney. 

Eule  absolute. 


[630]    Cheetham  and  Others,  Executors,  v.  James  Ward.    Feb.  3d,  1797. 

[Applied,  Freakhy  v.  Fox,  1829,  9  B.  &  C.  133;  Nicholson  v.  Revill,  1836,  4  Ad.  <fe  E. 
683.  Referred  to.  In  re  Wohnerhausen,  1890,  62  L.  T.  545.  Principle  not  applied, 
Blyth  V.  Fladgale,  [1891]  1  Ch.  353.     Referred  to,  In  re  Bourne,  [1906]  1  Ch.  710.] 

If  the  obligee  in  a  joint  and  several  bond,  make  one  of  two  obligors  his  executor,  with 
others,  the  action  on  the  bond  is  discharged  as  to  both  obligors. 

Debt  on  bond  brought  by  John  Cheetham,  James  Grugeon,  Thomas  Fenner,  and 
William  Ward,  executors  of  Abraham  Cheetham,  against  the  Defendant.  On  oj'er 
craved  it  appeared  to  be  a  joint  and  .several  bond  given  by  William  Ward  (one  of  the 
Plaintiffs)  and  James  Ward  (the  Defendant)  to  Abraham  Cheetham  (the  testator)  in 
the  penal  sum  of  16001.  conditioned  for  the  paymeiit  of  8001.  by  the  obligors,  on  the 
24th  day  of  December  then  next  ensuing.  The  Defendant  pleaded  "That  the  said 
William  Ward  mentioned  in  the  said  writing  obligatory  and  in  the  condition  thereof 
is  the  said  William  Ward  one  of  the  now  Plaintiffs,  and  not  another  or  different 
person  ;  and  that  after  the  making  of  the  said  writing  obligatory,  and  after  the  said 
24th  day  of  December  next  ensuing  the  date  of  the  said  writing  obligatory,  and  in 
the  condition  thereof  mentioned  to  wit  on  &c.  at  &c.  the  said  Abraham  Cheetham  in 
the  said  writing  obligatory,  and  the  condition  thereof  mentioned,  duly  made  his  last 
will  and  testament  in  writing,  and  thereby  nominated  and  appointed  the  said  J.  C. 
J.  G.  T.  F.  and  William  Ward  executors  thereof,  and  afterwards  to  wit  on  &c.  at  &c. 
died  without  altering  or  revoking  his  said  will,  and  that  after  the  death  of  the  said 
Abraham,  to  wit  on  &c.  at  &c.  the  said  J.  C.  J.  G.  T.  F.  and  William  Ward  duly 
proved  the  said  last  will  and  testament  of  the  said  Abraham,  and  took  upon  them- 
selves the  burthen  of  the  (a)  execution   thereof,  and  that  [631]  by   reason  of  the 

(6)  Vid.  also  Ilethenngton,  [in,  &c.  v.  Lowth,  2  Str.  837,  and  IFelland  v.  Fnmeni, 
Barnes,  479,  ed.  3. 

(a)  When  the  obligee  makes  his  obligor  his  executor,  the  latter  is  thereby  dis- 
charged from  any  action  on  the  bond,  whether  he  admiin'ster  or  not.  20  Ed.  4,  17. 
21  Ed.  4,  3  b.  Plowd.  184,  and  agreed  by  all  the  Judges  in  Wimkford  v.  JFankfmd, 
1  Salk,  299.  Whether  an  actual  refusal  to  accept  the  executorship  will  prevent  the 
discharge  from  taking  effect  or  not,  seems  a  in'ce  point.  In  Hargrave  and  Butler's 
valuable  edition  of  Co.  Lit.  264  b.  note  1,  the  latter  gentleman  lays  it  down  that  the 
debt  is  discharged,  "whether  the  executor  accepts  or  refuses  the  executorship."  This 
doctrine  is  indeed  supported  by  the  opinion  of  Twysden  J.  in  Abram  v.  Cunningham, 
1  Vent.  303.  But  three  of  the  Judges  in  Wankford  v.  Wankford  (where  Twysden's 
opinion  was  mentioned,)  held  the  contrary  to  be  law ;  Powell  J.  declining  to  give 
a  decided  opinion  on  the  point.  In  that  case  also  Holt  Ch.  J.  made  this  distinction, 
that  where  the  obligor  is  appointed  sole  executor  to  his  obligee,  and  refuses  the 
executorship,  there  his  debt  is  not  discharged,  but  where  he  is  appointed  executor 
with  others  and  refuses,  if  his  co-executors  act,  his  debt  is  discharged;  and  he  gives 
as  a  reason  for  this  distinction,  that  his  refusal  in  the  latter  ease  is  void,  and  cites 
Lord  Pelre's  case,  1  Salk.  311.  This  reason  is  a  strong  corroboration  of  the  notion 
that  a  refusal  to  accept  the  executorship  does  prevent  the  discharge  from  taking 
eflFect;  for  where  the  refusal  is  valid,  there  the  release  is  ineffectual,  and  6  contri. 
It  seems  doubtful,  therefore,  whether  the  averment  of  the  Defendant  on  this  record, 
that  W.  Ward  took  upon  himself  the  burthen  of  the  execution  was  necessary.  Where 
indeed  the  obligor  makes  his  obligee  his  executor,  the  action  of  the  latter  is  only  dis- 
charged by  his  accepting  the  executorship :  and  there  such  an  averment  would  be 
necessary.  20  Ed.  4,  17.  21  Ei.  4,  3  b.  Bro.  Ab.  Executor,  114.  Plowd.  184  b. 
Sir  W.  Jones,  345.  Wentworth's  Office  of  Executor,  c.  2,  s.  5.  Rawlinson  v.  Shaw, 
3  Term  Rep.  557.  In  this  latter  case  it  would  also  be  necessary  to  aver  that  assets 
of  the  obligor  to  the  amount  of  the  debt  carae  to  the  hands  of  the  obligee,   for 
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premises  the  said  debt  in  the  said  writing  obligatory  mentioned  then  and  there 
became  wholly  extinguished  in  law,  and  the  said  James  and  William  Ward  then  and 
there  became  and  were,  and  still  are,  and  each  of  them  is  wholly  acquitted  and  dis- 
charged from  the  payment  thereof,  to  wit,  at,  &c.  and  this,  &c.  wherefore,  &c." 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

Shepherd  Serjt.  in  support  of  the  demurrer.  The  question  on  this  record  is, 
whether  the  obligee  in  a  joint  and  several  bond  by  making  one  of  the  obligors  his 
executor  extinguishes  the  debt?  I  admit  that  when  the  bond  is  joint  only,  and  the 
debt  is  extinguished  as  to  one  co-obligor  it  is  extinguished  as  to  the  other:  and  also 
that  if  it  be  joint  and  several,  and  a  release  is  executed  to  one,  it  will  operate  as 
a  release  to  both.  But  the  release  in  this  case  is  not  by  deed,  but  by  operation  of 
law  :  for  though  the  obligee  made  the  obligor  his  executor,  it  is  the  law  which  makes 
that  act  operate  as  a  release.  Now  in  Co.  Litt.  264  b.  where  the  diversity  between 
a  release  in  deed  and  a  release  in  law  is  treated  of,  it  is  said  "a  release  in  law  shall  be 
expounded  more  favourable  according  to  the  intent  and  meaning  of  the  parties  than 
a  release  in  deed,  which  is  the  act  of  the  party,  and  shall  be  taken  most  strongly 
against  himself."  Where  the  obligee  makes  a  co-obligor  his  executor,  it  is  improper 
to  say,  that  the  debt  of  the  latter  is  thereby  released  ;  for  if  it  were,  not  only  the 
action  but  the  debt  would  be  extinguished.  But  that  is  not  the  case  :  for  the 
co-obligor  will  be  debtor  to  himself  as  executor  for  the  benefit  of  the  creditors  and 
legatees,  and  the  debt  will  be  assets  in  his  hands.  Dorchester  v.  Webb,  Cro.  Car.  373. 
Wankford  v.  JFankford,  1  Salk.  303.  Brown  v.  Selwin,  Cas.  temp.  Talb.  240.  4  Brown 
Pari.  Rep.  179.  Cary  v.  Goodinge,  3  Brown  Chan.  Rep.  110(a)'.  The  action  is  only 
gone  because  the  debtor  [632]  cannot  maintain  an  action  against  himself.  But  though 
William  Ward,  in  his  personal  character  is  unable  to  sue,  the  Defendant  being  a 
co-obligor  he  may  be  able  to  sue  him  in  his  official  character.  William  Ward  as 
executor  of  Cheetham,  may  declare  against  the  Defendant,  though  he  cannot  indeed 
declare  against  himself.  Had  the  bond  been  only  joint,  both  the  obligors  must  have 
been  made  Defendants  in  the  action,  which  would  have  prevented  William  Ward  as 
executor  from  suing:  but  the  bond  being  several  he  may  well  join  himself  with  the 
other  executors  as  a  co-plaintiff  in  this  action  against  one  of  the  obligors.  In  the  case 
of  Dorchester  v.  IVehb,  the  executrix  of  one  of  the  co-obligors  of  a  bond,  having  also 
become  executrix  to  the  obligee,  was  per  mitted  in  her  latter  character  to  maintain  an 
action  against  the  surviving  co-obligor.  [Rooke  J.  cited  Hammon  v.  Roll,  March,  202, 
where  A.  and  B.  being  bound  jointly  and  severally  to  C.  and  C.  having  released  A.,  it 
was  held  that  B.  also  was  discharged.]  Probably  the  release  in  the  case  of  Hammon 
V.  Roll  was  by  deed,  and  was  therefore  to  be  taken  most  strongly  against  the  releasor ; 
whereas  in  the  present  case  there  is  only  a  quasi  release,  and  it  has  been  so  called 
because  it  suspends  the  action.     Cro.  Car.  373. 

Le  Blanc  Serjt.  contra  This  point  has  been  already  expressly  decided  in  very  old 
times.  The  case  in  21  Ed.  4,  81  b.(a)^  also  abridged  Bro.  Ab.  Executors,  pi.  118,  is 
precisely  the  same  as  thi?,  and  in  favour  of  the  Defendant's  plea.  It  has  also  been 
established  by  other  cases  that  a  release  of  one  co-obligor  by  operation  of  law,  is  a 
release  of  the  others  (J).  Thus  in  21  H.  7,  30,  it  was  laid  down  that  if  two  be  bound 
to  a  ferae  sole,  and  she  take  one  of  them  to  husband,  who  dies,  she  shall  not  have  an 

without  that  circumstance  it  appears  that  his  debt  is  not  extinguished.  Per  Holt  Ch.  J. 
and  Powell  J.  1  Salk.  304,  305,  and  Cock  v.  Cross,  2  Lev.  73. 

(a)i  See  also  note  (1)  in  Hargrave  and  Butler's  Co.  Litt.  264  b. 

{af  The  case  translated  is  as  follows  :  "Note,  that  Copley,  prothonotary,  asked  of 
Brian  (Chief  Justice),  if  three  be  bound  to  a  man  in  an  obligation  jointly  and  severally, 
and  the  obligee  make  one  of  the  obligors  his  executor  and  die,  whether  he  who  is 
made  executor  shall  have  an  action  against  any  of  the  others?  And  Brian  said  that 
he  should  not,  for  if  one  was  discharged,  all  shall  be  discharged  ;  because  the  making 
one  of  them  executor  is  as  perfect  a  discharge  in  law,  as  if  he  had  released  to  one  in 
deed.  Copley.  Sir,  the  obligation  is  several.  Brian.  This  does  not  matter;  for  a 
recovery  against  one  of  them  and  execution  sued,  will  be  a  discharge  to  the  others. 
And  so  of  a  discharge  made  to  one  of  them  &c."  This  case  is  recognized  by  Gould  J. 
in  JVankford  v.  IFankford,  1  Salk.  300. 

(b)  III  21  H.  7,  29  b.  it  was  held  that  if  A.  have  a  right  of  action  against  B.  and  C. 
Jointly,  and  A.  and  B.  submit  all  trespasses  and  actious,  &c.  to  the  award  of  arbitrators  ; 
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action  against  the  [633]  other,  for  the  duty  and  debt  were  extinguished.  This  last 
case  was  cited  and  recognized  in  Sir  John  Needham's  case,  8  Co.  136,  3d  resolution, 
where  it  was  held,  that  the  committing  of  administration  does  not  extinguish  the 
debt,  but  that  if  the  obligee  make  the  obligor  his  executor,  it  is  a  release  in  law  of  the 
debt,  because  it  is  the  act  of  the  obligee  himself.  With  respect  to  Dorchester  v.  IFthh, 
the  2d  resolution  there,  as  repoited  in  Sir  W.  Jones,  345,  shews,  that  where  the 
obligee  makes  the  obligor  executor,  the  debt  of  the  latter  is  absolutely  discharged, 
for  the  reason  given  is,  that  an  action  personal  once  suspended  by  the  act  of  the 
party,  is  gone  for  ever.  The  3d  resolution  of  the  same  case  is,  "if  the  obligee  make 
one  of  the  obligors  executor  who  administers,  in  this  case  the  obligor  cannot  sue  the 
other  obligor  although  he  survive,  and  although  the  bond  was  joint  and  several." 
Indeed  from  the  4th  resolution  of  that  case,  it  also  appears,  that  the  only  ground  of 
the  decision  in  favour  of  the  Plaintiff  was,  that  she  was  executor  of  the  co-obligor,  and 
not  the  co-obligor  herself.  In  ll'ankfard  v.  IFankford  it  was  said  by  Powell  J.  that 
a  personal  action  once  suspended  by  the  act  of  the  party  is  gone  for  ever,  and  though 
in  some  cases  it  may  be  suspended  and  revive  again,  yet  never  where  that  suspension 
arises  from  the  act  of  the  party. 

Eyre  Ch.  J.  Having  heard  the  argument  in  support  of  this  pies,  I  am  satisfied 
that  this  case  may  be  decided  in  favour  of  the  Defendant  on  the  principle  now 
acknowledged,  that  where  a  personal  action  is  once  suspended  by  the  voluntary  act  of 
the  party  entitled  to  it,  it  is  for  ever  gone  and  discharged  (o).  This  was  admitted  to 
be  the  case  where  there  is  but  one  obligor  in  a  bond.  But  a  distinction  was  attempted 
between  the  case  of  a  single  obligor,  and  that  of  two  who  have  become  bound  jointly 
and  severally.  The  very  point  in  issue  was  however  decideil  in  the  year-book  :  and 
Briiu  there  gives  a  satisfactory  reason  for  the  decision.  In  fact  there  is  but  one  duty 
extending  to  both  obligors ;  and  it  was  therefore  pointedly  put  that  a  discharge  of 
one,  or  satisfaction  made  by  one,  is  a  discharge  of  both.  This  puts  an  end  to  the 
argument  that  the  action  is  not  necessarily  suspended  as  to  both  :  for  it  is  the  effect 
of  the  suspension  as  to  one  that  releases,  discharges,  and  distinguishes  the  action  as 
to  both.  This  case,  therefore,  must  be  decided  by  the  year-book,  [634]  and  the 
piinciple  there  laid  down,  which  has  never  been  doubted  since,  whether  founded  in 
reason  or  not. 

Heath  J.  I  am  of  the  same  opinion.  It  is  of  no  consequence  whether  the 
release  be  by  operation  of  law,  or  by  deed  demonstrating  the  intent  of  the  parly. 
For  when  the  obligee  actually  releases  to  one  as  matter  of  favour,  that  release  aflects 
both. 

ROOKE  J.  The  general  principle  that  if  the  action  be  once  suspended  in  the  case 
of  a  single  obligor,  it  is  gone  for  ever,  is  not  now  disputed  :  and  the  case  in  the  j'ear- 
book  shews  that  if  the  action  be  gone  as  to  one  obligor,  where  two  have  become 
bound,  it  is  gone  as  to  both.  Now  the  obligee  has  it  not  in  his  power  to  elect  to  dis- 
charge one  obligor  without  discharging  the  other. 

Judgment  for  the  Defendant. 


CUKLING   AND   OTHERS   V.    LONG   AND   OTHERS.      Feb.  6th,  1797. 

[Dictum  disapproved,  Beale  v.  Thompson,  1803,  3  Bos.  &  P.  430.] 

A  ship  bound  for  London  after  taking  in  her  cargo,  but  before  breaking  ground  was 
cut  out  of  her  port  of  lading  in  Jamaica  by  a  French  privateer,  but  was  afterwards 
recaptured  and  carried  into  another  port  in  the  same  island,  where  the  cargo  was 
sold  by  order  of  the  Court  of  Admiralty  for  the  benefit  of  the  freighters :  held  that 

by  the  award  the  right  of  action  which  A.  has  against  C.  will  be  discharged  also. 
And  in  Wentworth's  Office  of  Executor,  c.  2,  s.  4,  it  is  said,  that  if  testator  make  his 
debtor  and  others  his  executors,  the  debt  is  released  ;  for  they  must  all  join  a  suit. 
Vide  etiam  Hargrave  and  Butler's  Co.  Lit.  232  a.  note  (1)  for  a  manuscript  note  of 
Lord  Nottingham  on  this  subject. 

(a)  20  Ed.  4,   17.     21  El.  4,  3  b.     Dy.  140.     Hob.  10.     Cro.  Eliz.    150.     Cro. 
Car.  373,  and  Sir  W.  Jones,  345. 
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the  owners  of  the  ship  were  not  iiititled  to  any  part  of  the  freight.     Though  by 
the  usage  of  the  trade  the  ship  was  loaded  at  their  expence  (a). 

Assiitnpsit  for  freight  claimed  under  the  following  circumstances.  The  Plaintiffs 
were  owners  of  the  ship  "The  Earl  of  Effingham,"  and  the  Defendants  the  consignees 
of  nine  hogsheads  of  sugar  shipped  on  board  her  while  lying  in  Salt  River,  Jamaica, 
and  bound  for  London.  The  goods  were  put  on  board  on  the  18th  of  September 
1795,  and  four  several  bills  of  lading  were  duly  signed  by  the  captain.  On  the  2d 
of  December  following,  having  completed  her  lading,  the  ship  cleared  out  for  her 
voyage.  On  the  31st  of  December,  while  waiting  for  convoy,  she  was  cut  out  of 
the  river  by  two  French  privateers,  and  carried  out  to  sea,  but  was  re-captured  on 
the  same  day  by  a  British  schooner,  and  carried  into  Port  Royal.  The  ship  was  after- 
wards libelled  in  the  Admiralty  Court  of  Jamaica,  and  appraised  and  sold  under  an 
order  of  that  court.  The  proceeds  of  the  sale,  after  deducting  one-eighth  for  salvage, 
were  remitted  to  the  Defendants  as  agents  for  the  several  owners  of  goods  on  board. 
The  whole  of  the  cargo,  including  the  goods  in  question,  was  brought  to  the  ship  in 
Salt  River  for  the  purpose  of  being  loaded,  and  was  actually  put  on  board  at  the 
expence  of  the  Plaintiffs  as  owners  of  the  ship  according  to  the  usage  of  the  Jamaica 
trade.  This  amounted  to  3101.  The  Plaintiffs  also  expended  4.5.51.  18s.  according  to 
the  same  usage,  for  the  provisions  and  wages  of  the  crew,  between  the  time  when  the 
ship  began  to  take  in  her  loading,  and  the  time  of  the  capture.  The  Plaintiflf's 
demand  was  shaped  in  different  ways  so  as  to  recover  a  proportion  of  the  freight 
either  from  the  1st  of  [635]  September  1795,  when  the  goods  were  put  on  board  to 
the  1st  of  January  1796,  when  the  ship  was  re-captured,  or  from  the  2d  of  December 
1795,  the  day  the  goods  were  shipped,  to  the  1st  of  January  1796,  the  day  she  was 
recaptured  ;  or  to  recover  a  proportion  of  the  sums  expended  by  the  Plaintiffs  as 
above  mentioned. 

The  cause  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  sittings  after  Michaelmas 
Teim  1796,  who  directed  a  non-suit. 

A  rule  Nisi  for  setting  aside  this  non-suit,  and  entering  a  verdict  for  the  Plaintiffs 
having  been  obtained  on  a  former  day, 

Adair  and  Heywood  Serjts.  now  shewed  cause  and  contended  that  no  freight  could 
be  claimed,  there  having  been  no  inception  of  the  voyage,  which  does  not  commence 
from  the  loading  but  from  the  time  of  breaking  ground  ;  that  although  no  express 
case  was  to  be  found  upon  this  subject,  yet  that  several  passages  in  MoUoy  afforded 
a  strong  implication  in  support  of  this  position,  as  Lib.  2,  c.  4,  s.  3.  "By  the  law 
marine  chance  or  some  other  notorious  necessity  will  excuse  the  master,  but  then  he 
loseth  his  freight  till  such  time  as  he  breaks  ground,  and  till  then  he  sustains  the  loss 
of  the  ship;"  so  s.  5,  "if  goods  are  fully  loaded  abroad,  and  the  ship  hath  broke 
ground,  the  merchant  on  consideration  afterwards  resolves  not  on  the  adventure  but 
will  unlade  again,  by  the  law  marine  the  freight  is  due  ;"  and  in  s.  6,  it  is  said,  that 
if  the  party  agree  to  sail  with  the  first  wind  and  opportunity,  "the  ship  departs  not 
with  the  first  wind  and  opportunity,  yet  afterwards  breaks  ground  and  arrives  at  her 
port,  the  freight  in  this  case  is  become  due,  for  there  is  nothing  can  bar  the  ship  of 
her  freight,  but  the  not  departure."  They  observed  that  with  respect  to  the  case  of 
Luke  v.  Lyde,  2  Bur.  882,  the  proportion  of  freight  there  allowed  was  calculated  from 
the  day  of  sailing,  and  that  Lord  Mansfield  explained  "a  rateable  freight"  to  mean 
pro  rata  itineris  ;  and  that  as  here  there  was  no  "  iter,"  so  there  could  be  no  freight ; 
that  as  to  the  usage  of  the  Jamaica  trade,  since  all  the  expences  incurred  by  the 
Plaintiffs  were  to  be  covered  by  the  freight,  the  Plaintiffs  could  have  no  demand 
where  no  freight  was  due. 

Le  Blanc  and  Shepherd  Serjts.  in  support  of  the  rule,  argued  that  in  a  contract 
where  pait  of  the  consideration  is  performed,  the  party  is  intitled  to  a  remuneration 
for  such  part-peiformance,  and  that  iu  Molloy  the  freight  only  and  not  the  loading 
was  considered  ;  that  the  right  to  freight  pro  rata  itineris  depends  on  the  circum- 
[636]-stance  of  the  inchoate  right  having  commenced  or  not,  and  that  this  cironm- 
stauce  depends  on  the  inception  of  the  contract.  They  referred  to  the  case  of  Tonge 
V.  Watts,  2  Str.  1251,  where  Lee  Ch.  J.  non-suited  the  Plaintiff  in  an  action  on  an 

(a)  Vide  Hunter  v.  Prinsep,  10  Eist,  378,  385.  Blaket/  v.  Dixon,  2  B.  &  P.  321. 
Birley  v.  Gladstone,  3  M.  &  S.  205, 
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insurance  for  freight  because  "  the  goods  were  not  actually  on  board,  so  as  to  make 
the  Plainlifl's  right  to  freight  commence,"  and  to  the  observations  of  L(].  Kenyoii 
upon  that  and  the  case  of  Montgomery  and  Egginton,  3  Term  Rep.  3G2,  in  the  course 
of  his  judgment  in  Thomson  v.  Taylor,  6  Term  Rep.  481,  2. 

Eyke  Ch.  J.  This  is  a  case  of  the  very  first  impression  ;  and  it  appears  to  me 
thiit  the  demand  of  the  PlaiiitifTs  is  neither  warranted  by  the  marine  or  by  the 
common  law.  The  former  has  settled  what  freight  is,  what  services  it  includes, 
and  also  that  it  is  divisible,  which  is  contrary  to  the  principles  of  the  common  law. 
At  common  law  all  the  expences  of  loading  are  included  in  the  fieighl,  and  if  the 
party  be  not  intitled  to  freight  he  can  demand  no  satisfaction  for  loading.  The 
inception  of  freight  is  breaking  ground  (rt)'.  In  the  law  of  insurance,  indeed,  this 
doctrine  is  not  holden  so  strict,  foi'  there  if  the  goods  be  so  situated  as  to  create  a 
well-grounded  expectation  of  freight  being  raised,  it  is  decided  that  the  freight  is 
insurable,  and  recoverable.  But  that  docs  not  affect  the  marine  law  as  to  freight  in 
cases  between  the  ship-owners  ami  freighters,  by  which  this  case  must  bo  decided. 
According  to  that  law  no  right  to  freight  commences  till  the  ship  has  broken  ground ; 
here  the  ship  had  not  broken  ground,  having  been  captured  in  the  liver.  The  situa- 
tion of  the  places  where  cargoes  are  taken  in  materially  varies  the  labour,  co.st,  and 
pains  taken  by  the  shipper  and  master.  In  some  (ilaces  there  is  little  diflieulty  and 
expence,  in  others  a  great  deal.  On  these  circumstances,  depends  the  price  of  freight; 
if  the  master  incurs  this  cost  and  trouble  he  takes  a  larger  freight,  if  the  shipper,  a 
smaller.  In  either  case  the  freight  is  his  reward.  If  therefore  by  the  marine  law  he 
be  intitled  to  no  freight,  he  can  claim  no  remuneration.  So  stan<i8  the  case  by  the 
maiine  law.  Let  us  now  view  it  upon  the  principles  of  the  common  law.  The  con- 
tract was  to  loail  these  goods  on  board  and  bring  them  to  England  for  a  certain 
price.  Upon  thi.s  contract,  how  could  a  declaration  be  fiamed  for  the  Plaintiffs' 
demand  either  [637]  in  assumpsit  («)',  or  in  an  action  on  a  charter  party  (h)1  Could 
the  Plaintiffs  state  a  part-])erforniance  of  the  contract  and  insist  on  payment  for  it? 
This  could  not  be  done,  for  by  the  law  of  England  the  contract  is  intire  an<i  indivisible. 
By  the  maiine  law,  indeed,  parties  may  recover  pro  laia,  if  the  voyage  be  interrupted. 
And  by  the  common  law  where  a  contract  cannot  be  performed  such  a  meritorious 
consideration  m.ay  arise  as  will  sometimes  inlitle  a  party  to  recover  in  the  form  of  an 
action  of  assumpsit  for  work  and  labour  even  after  the  contract  has  been  broken  (c). 
Such  is  the  case  where  a  ship  after  capture  and  re-capture  completes  her  voyage  ;  for 
there  the  shipper  has  his  goods  with  the  advantage  of  carriage,  and  upon  that,  though 
the  original  contract  be  gone,  a  meritorious  consideration  arises  which  intitles  the 
master  to  a  recomponce ;  not,  however,  on  the  foot  of  the  old  contract,  but  on  a  new 
contract  which  sfjrings  out  of  it.  Here  the  ship  never  arrive<l  at  the  port  of  destina- 
tion, but  put  into  a  port  in  Jamaica,  svithout  having  conferred  any  benefit  on  the 
freighters  by  the  carriage,  or  bettered  the  goods  in  the  smallest  degree  by  the  expences 
incurred.  I  am  therefore  of  opinion,  that  neither  by  the  marine,  or  the  common  law, 
are  these  Plaintiffs,  however  unfortunate,  entitled  to  recover. 

(a)'  Though  breaking  ground  be  the  usual  inception  of  freight,  yet  an  exception 
to  this  general  rule  has  been  stated  by  a  writer  of  some  authority  ;  "  In  case  a  ship 
is  freighted  out,  and  in  consequence  of  the  agreement,  receives  her  lading  aboard,  if 
an  embargo  happens  afterwards,  and  her  cargo  is  taken  as  forfeited,  yet  the  owners 
shall  notwithstanding  receive  the  freight,  as  the  fault  was  not  in  them,  but  in  him 
whose  property  the  goods  were."  Beawes  Lex.  Merc.  87,  and  with  this  agrees  the 
civil  law.     Dig.  Lib.  19,  tit.  2,  c.  61. 

(a)-  This  agrees  with  the  doctrine  laid  down  in  Cutter  v.  Powell,  6  Term  Rep.  320, 
where  a  sailor  having  taken  a  promissory  note  for  a  certain  sum  from  his  employer  on 
condition  of  performing  the  voyage,  died  before  the  arrival  of  the  ship.  Theie  the 
Court  held,  that  no  wages  could  be  claimed  either  by  virtue  of  the  contract  or  upon  a 
quantum  meruit. 

(i)  If  one  covenant  for  such  a  sura  to  carry  goods  to  such  a  place,  and  being  pre- 
vented by  the  act  of  God  from  delivering  them  at  that  place,  deliver  them  elsewhere 
and  they  are  accepted,  yet  he  cannot  recover  upon  the  covenant  pro  rata.  Cook  v. 
Jennings,  7  Term  Rep.  38L 

(e)  Said  to  obiter  dictum.  3  Bos.  and  Pull.  413.  Vid,  Thompson  v.  Rowcroft, 
4  East,  47.     Beak  v.  Thompson,  4  East,  553. 
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Heath  J.  This  is  a  demand  for  a  proportion  of  freight.  The  contract  for  freight 
is  technical  in  its  nature.  By  the  marine  law  an  inchoate  right  to  freight  attaches  from 
the  ship's  breaking  ground,  and  is  consummated  upon  her  arrival  at  the  port  of 
destination.  If  the  voyage  be  interrupted  the  party  may  claim  pro  rata.  Freight 
commences  at  the  same  time  in  all  parts,  since  it  depends  on  the  same  principle  here 
and  at  Jamaica.  It  is  true,  indeed,  that  by  the  customs  of  different  ports,  duties  more 
or  less  onerous,  may  be  imposed  on  the  master,  and  recompensed  by  the  freight.  But 
that  does  not  vary  the  principle.  This  case  is  only  new  in  its  circumstances.  The 
law  of  insurance  does  not  apply  to  this  case :  for  the  mere  hope  or  expectation  of 
interest  is  sufficient  to  intitle  the  assured  in  a  policy  of  insurance  to  recover  against 
the  underwriters  ((/). 

[638]  EooKE  J.  This  is  a  new  case,  and  therefore  I  take  the  demand  not  to  be 
founded  on  the  usage  of  trade.  The  contract  in  a  bill  of  lading  is  for  freight.  The 
expression  is,  "they  paying  freight;"  and  though  the  master  may  have  been  at  the 
expence  of  loading,  and  the  freight  was  higher  on  that  account,  yet  as  it  had  not  com- 
menced, the  Plaintiffs  cannot  demand  a  recompenee.  The  text  writers  all  agree  that 
freight  commences  from  the  breaking  ground.  This  is  clear  and  intelligible  :  the  ship 
begins  to  earn  when  she  begins  to  move;  and  we  cannot  introduce  new  principles. 
The  writers  also  say,  that  there  may  be  cases  where  the  ship-owners  may  be  entitled 
to  a  proportion  of  what  the  ship  has  earned  ;  but  that  cannot  include  what  has  been 
earned  by  the  master  before  the  commencement  of  the  voyage.  This  doctrine  is 
founded  in  good  policy,  for  it  tends  to  expedite  the  sailing  of  the  ship.  Did  the 
freight  commence  sooner,  it  might  induce  the  master  to  stay  a  longer  time  in  port 
and  so  delay  the  voyage.  Insurance  is  a  contract  of  indemnity  ;  the  cases,  therefore 
which  are  founded  on  such  a  contract  are  not  applicable  to  this  case.  Upon  these 
grounds  I  think  the  uon-suit  right. 

Eule  discharged. 

Holmes  and  Another  v.  Rhode.s.    Feb.  8th,  1797. 

Non  damnificatus  cannot  be  pleaded  to  debt  on  bond,  conditioned  for  the  payment  of 
a  sum  of  money  at  a  certain  day,  though  it  appear  by  the  condition  that  the  bond 
was  given  by  way  of  indemnity. 

Debt  on  bond  ;  and  the  common  counts  in  debt. 

The  Defendant  craved  oyer  of  the  bond,  which  was  a  joint  and  several  bond  of  the 
Defendant  and  one  T.  R.  for  the  payment  of  the  penal  sum  of  6001.  to  the  Plaintiffs 
and  one  W.  H.  since  deceased  ;  and  also  of  the  condition,  which  was  as  follows  : 
"Whereas  the  above-named  Plaintiffs  and  W.  H.,  at  the  special  instance  and  request 
and  for  the  only  proper  debt  of  the  above-bound  defendant  and  T.  E.  in  and  by  one 
bond  or  obligation  bearing  date  &c.  became  jointly  and  severally  bound  together  with 
the  said  Defendant  and  T.  E.  unto  E.  Wright,  of  &c.  in  the  penal  sum  of  6001.  with 
a  condition  thereunder  written  that  if  the  said  Plaintiffs  and  W.  H.  and  the  Defendant 
and  T.  E.  or  some  or  one  of  them  their  or  some  or  one  of  their  heirs  executors  or 
administrators  should  and  did  well  and  truly  pay  or  cause  to  be  paid  to  R.  W^right 
3001.  with  lawful  interest  for  the  same  in  manner  following  that  is  to  say  1001.  on  the 
10th  of  January  1788  with  lawful  interest  on  3001.,  1001.  on  the  10th  [639]  of  January 

1789  with  lawful  interest  on  2001.,  and  the  remaining  1001.  on  the  10th  of  January 

1790  with  lawful  interest  on  the  same,  then  the  said  obligation  to  be  void  :  now  the 
condition  of  the  above-written  obligation  is  such,  that  if  the  said  Defendant  and  T.  E. 
or  one  of  them  their  or  one  of  their  heirs  executors  or  administrators  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  E.  Wright  his  executors  adminis- 
trators or  assigns  the  said  sum  of  3001.  and  the  interest  thereon  on  the  days  and 
times  and  in  the  manner  limited  and  appointed  in  and  by  the  condition  of  the  said  in 
part  recited  obligation  and  according  to  the  true  intent  and  meaning  thereof,  and 
thereby  acquit  release  and  discharge  the  said  Plaintiffs  and  W.  H.  their  and  each  and 
every  of  their  heirs  executors  and  administrators'  goods  and  chattels  lands  and 
tenements  of  and  from  the  said  recited  obligation  and  all  sura  and  sums  of  money 

{d)  To  this  effect  see  Le  Cras  v.  Hughes,  Park  Insur.  269.  Craivfurd  v.  Hunter, 
8  Term  Rep.  13,  &  Boehm  and  Others  v.  Bell,  8  Term  Rep.  154, 
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therein  and  in  the  condition  thereof  mentioned  and  thereupon  to  grow  due  for  the 
same,  and  also  of  and  from  all  actions  suits  payments  costs  charges  damat;es  and 
expences  which  may  arise  happen  or  accrue  to  them  the  said  Plaintiffs  and  W.  II. 
their  or  any  of  their  heirs  executors  administrators  or  assigns  for  or  by  reason  of  their 
becoming  bound  with  the  said  Defendant  and  T.  K.  to  the  said  R.  Wright,  as  afore- 
said then  the  above -written  obligation  to  be  void  otherwise  to  be  and  remain  in  full 
force  and  virtue."  The  Defendant  then  pleaded  to  the  first  count  "  that  the  said  Plain- 
tiffs have  not  nor  hath  either  of  them  at  any  time  since  the  making  of  the  said  recittd 
writing  obligatory  and  condition  thereof  hitherto  been  in  anywise  damnified  by  reason 
or  means  of  the  said  recited  writing  obligatory  or  the  said  condition  thereof.  And 
this  &c.  wherefore  "  &c.     To  the  other  counts  he  pleaded  nil  debet  and  a  set  off. 

The  Plaintiffs  replied,  that  they  were  damnified  in  consequence  of  having  been 
obliged  to  pay  the  sum  of  money  for  which  they  had  become  jointly  bound  with  the 
Defendant  and  T.  R.,  and  also  the  costs  of  a  certain  action  for  the  recovery  of  the 
same  brought  against  them  by  the  executors  of  R.  Wright. 

To  this  replication  there  was  a  special  demurrer  and  joinder. 

Williams  Serjt.  first  argued  in  support  of  the  demurrer;  but  as  the  Court  gave  no 
opinion  upon  the  replication,  the  causes  of  demurrer  and  argument  thereon  are  here 
omitted.  He  then  contended  that  the  bond  on  which  the  Plaintiffs  had  declared  being 
in  [640]  substance  an  indemnity  bond,  though  not  precisely  expressed  to  be  so  in  the 
condition,  the  plea  of  non  ilamnificatus  was  therefore  proper.  He  observed  that  the 
Defendant's  bond  was  conditioned  for  the  payment  of  the  principal  and  interest,  for 
which  the  Plaintifl's  had  engaged  themselves,  and  thereby  to  acquit,  release,  and 
discharge  them  ;  that  the  object  of  the  condition  was  indemnification,  and  that  the 
having  pointed  out  the  mode  bj-  which  the  indemnificalion  was  to  be  made  would  not 
alter  the  nature  of  the  condition. 

Shepherd  Serjt.  was  to  have  argued  on  the  other  side ; 

But  the  Court  were  of  opinion,  that  the  plea  of  non  damnificatus  was  no  answer 
to  that  part  of  the  condition  by  which  the  Defendant  undertook  to  pay  the  sum  for 
which  the  Plaintiffs  bound  themselves  (a)',  and  was  therefore  bad. 

Judgment  for  the  Plaintiffs  (J). 

Shum  and  Others  v.  Farrington.    Feb.  10th,  1797. 

[Followed,  Calvert  v.  Gordon,  1829,  7  Barn.  &  Cress.  812.     Distinguished, 
Hichinbotham  v.  Leach,  1842,  10  Mee.  &  W.  363.] 

Debt  on  bond  conditioned  for  J.  S.  rendering  account  to  the  Plaintiffs  of  all  monies 
which  he  should  receive  as  their  agent.  Defendant  pleads  performance  in  the  words 
of  the  condition.  Plaintiffs  reply  that  J.  S.  received  divers  sums  of  money  amounting 
to  20001.  belonging  and  relating  to  the  Plaintiffs'  business  as  their  agent,  and  hath 
not  rendered  to  the  Plaintiffs  an  account  of  the  said  20001.  or  any  part  thereof. 
This  replication  being  specially  demurred  to  for  generality,  was  held  sufficient  (a )2. 

Debt  on  bond  for  20001. 

Upon  oyer  craved  it  appeared  that  the  Defendant  and  one  Robert  Spratlin,  the 

(a)'  It  seems,  however,  that  non  damnificatus  would  not  have  been  a  good  plea  in 
this  case,  even  if  the  condition  ha<l  not  been  for  payment  of  a  sum  of  money.  For  in 
a  note  to  Cutler  v.  Southern,  1  Saund.  IIG,  by  Mr.  Serjt.  Williams,  this  distinction  is 
taken.  Where  the  condition  is  to  discharge  or  acquit  the  Plaintiff  from  such  a  bond 
or  other  particular  thing,  the  Defendant  must  set  forth  affirmatively  the  special  matter 
of  performance :  but  when  the  condition  is  to  discharge  and  acquit  Plaintiff  from  any 
damage  by  reason  of  such  bond  or  other  particular  thing,  then  non  damnificatus  is  a 
good  plea.     See  the  authorities  there  cited. 

(6)  Analogous  to  this  case  in  principle  are  those  decisions  where  it  has  been 
holden,  that  if  a  bond  be  conditioned  for  the  payment  of  a  sum  of  money  at  a  certain 
day,  though  really  given  by  way  of  indemnity,  the  debt  accrues  from  the  day 
mentioned  in  the  condition,  and  does  not  await  the  damnification.  Touissani  v. 
Marlinnant,  2  Term  Rep.  100.  Martin  v.  Court,  2  Terra  Rep.  640,  and  Hodgson  and 
others  v.  Bell,  7  Term  Rep.  97. — Nothing  dihors  the  bond  cau  be  pleaded  to  shew  that 
it  is  an  indemnity  bond.     Mease  v.  Mease,  Cowp.  47. 

(o)«  Vide  Gale  v.  Reed,  8  East,  80.     fFilcocks  v.  Nkholls,  1  Price,  109. 
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elder,  became  jointly  and  severally  bound  to  the  Plaintiffs,  as  brewers  and  copartners, 
in  the  above  sum,  conditioned  for  the  good  behaviour  of  Robert  Spratliu  the  younger, 
employed  by  the  Plaintiffs  as  their  agent  or  factor  in  their  business  as  brewers,  and 
for  his  duly  rendering  and  paying  to  the  Plaintiffs  a  true,  and  just,  and  fair  account, 
payment,  and  delivery  of  all  monies,  bills,  &c.  belonging  or  relating  to  their  trade  as 
[641]  such  agent  or  factor,  wherewith  he  should  be  entrusted  or  which  he  should 
receive  or  be  concerned  iu  as  agent  for  the  Plaintiffs.  The  Defendant  pleaded  that 
Robert  Spratlin,  the  younger,  was  employed  as  the  Plaintiffs'  agent  at  Colchester,  and 
averred  performance  in  the  words  of  the  condition. 

Replication,  That  "the  said  Robert  Spratlin  the  younger  whilst  he  so  continued 
to  manage  and  conduct  the  said  business  of  the  Plaintiffs  as  their  agent  or  factor  to 
wit  on  the  30th  of  October  1793  and  on  diver.^  other  days  and  times  between  that 
day  and  the  1st  of  July  1796  at  the  town  of  Colchester  aforesaid  under  and  by  virtue 
of  the  said  a[)pointment  received  divers  sums  of  money  amounting  to  a  large  sum  of 
money  to  wit  the  sum  of  20001.  belonging  and  relating  to  the  said  trade  and  business 
as  such  agent  or  factor  as  aforesaid,  and  hath  not  given  rendered  and  paid  unto  the 
Plaintiffs  or  either  of  them  a  true  just  and  fair  account  payment  and  delivery  of 
the  said  sum  of  20001.  or  any  part  thereof  but  then  and  there  wholly  refused  and 
neglected  so  to  do  contrary  to  the  form  and  effect  of  the  said  condition.  And  this  &c. 
Wherefore  "  &c. 

To  this  the  Defendant  demurred  specially  "  for  that  it  does  not  appear  in  and  by 
the  said  replication  of  the  Plaintiffs  from  whom  or  in  what  manner,  or  in  what 
proportions  the  said  sums  of  money  iu  the  said  replication  mentioned  amounting  to 
the  said  sum  of  20001.  in  the  said  replication  mentioned  were  received  by  the  said 
Robert  Spratlin  the  younger." 

Joinder  in  demurrer. 

Le  Blanc  Serjt.  in  support  of  the  demurrer.  This  demurrer  is  drawn  on  the 
authority  of  Jones  v.  IFilliams  and  another,  Doug.  215.  One  cause  of  demurrer  there 
was,  that  it  was  not  shewn  from  whom  the  money  was  received  ;  and  according  to 
my  note  of  that  case,  when  it  was  insisted  upon  in  argument  that  it  was  not  necessary 
to  pa}  ticularize  the  receipt.  Lord  Mansfield  said,  that  it  clearly  was  necessary,  and 
mentioned  the  8  &  9  Will.  3,  c.  11.  This  case  is  stronger  than  that  in  Douglas,  for 
there  the  embezzlement  was  charged  as  having  been  committed  on  one  day,  whereas 
here  a  space  of  three  years  is  comprehended,  and  divers  sums  are  laid  as  having  come 
to  R.  Spratlin's  hands  without  shewing  whence  they  came.  This  allegation  is  so 
general,  that  the  Plaintiffs  may  prove  the  receipts  in  any  way  they  please,  and  the 
Defendant  cannot  know  what  evidence  it  will  be  necessary  for  him  to  produce  in  order 
to  meet  the  charge.  The  case  of  French  v.  Pearce,  [642]  1  Lav.  94  (cited  by  Mr. 
J.  Heath)  where  a  general  replication  of  this  kind  was  held  good,  is  opeti  to  two 
observations,  first,  that  it  is  not  the  note  of  Leviuz  himself  who  was  ill  during  the 
whole  term  in  which  it  was  decided ;  secondly,  that  the  Court  said  that  such  a  replica- 
tion was  well  enough  in  debt  on  bond  where  on  any  breach  the  penalty  and  not  the 
damages,  was  to  be  recovered,  but  that  it  would  be  otheiwise  in  covenant  (a),  where 
the  recjmpence  is  in  damages.  Now  since  the  8  &  9  Will.  3,  c.  11,  s.  8,  the  Plaintiff 
in  debt  on  bond  can  only  obtain  damages  for  such  breaches  as  he  assigns  (6) :  debc  on 
bond  and  covenant  therefore  now  stand  upon  the  same  footing  in  this  respect,  and  this 
probably  was  L'jrd  Mansfield's  reason  for  alluding  to  the  8  &  9  Will.  3,  according  to 
my  note  of  Jones  v.  Williams.  The  Plaintiffs  should  have  specified  the  nature  of  the 
receipt :  as  whether  the  money  was  received  of  them,  or  their  customers  :  had  they 
alledged  that  R.  Spratlin  received  so  much  in  the  retail  way,  that  would  have  been 
sufficient  to  inform  the  Defendant  what  charge  he  had  to  meet.  The  parties  cannot 
go  to  issue  on  the  general  plea  of  performance,  Saijre  v.  Minns,  Cowp.  578,  and  this 
replication  is  little  less  general  than  such  a  plea. 

(a)  Vid.  tam.  Farrow  v.  Chevalier,  1  Salk.  139.  1  Ld.  Raym.  478,  S.  C.  whore 
Holt  Ch.  J.  and  Gould  J.  say,  that  more  ceitainty  is  requisite  in  the  replication  in 
debt  on  bond  than  in  the  breach  in  covenant.  In  that  case,  which  was  covenant,  the 
breach  laid  was  for  selling  diversis  diebus  et  vicibus  between  such  a  day  and  such  a 
day  to  H.  and  several  persons  unknown,  and  it  was  moved  in  arrest  of  judgment  that 
the  breach  was  uncertain  as  to  times  and  persons  ;  but  held  well  enough. 

ip)  See  a  very  fall  note  on  this  subject  iu  1  Sauud.  58,  by  Mr.  Serjt.  Williams. 
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Clayton  Serjt.  contra.  In  Lutw.  421  it  is  said  by  the  Court  that  when  matter 
lends  to  great  prolixity,  a  concise  manner  of  pleading  ought  to  be  admitted  (c).  Had 
we  stated  the  account  between  R.  Spratlin  and  the  Plaintiffs,  it  would  have  rendered 
the  pleadings  intolerably  prolix.  Previous  to  the  case  of  Jones  v.  Williams,  the  form 
of  pleading  was  the  same  as  that  here  made  use  of.  That  case  was  little  discussed, 
and  no  authorities  were  cited  in  support  of  the  determination.  In  Lmd  Arlington  v. 
Meyncke,  i  Saund.  413,  which  was  debt  on  bond  for  the  performance  of  covenants, 
and  performance  pleaded,  the  replication  was  general  that  the  Defendant  had  received 
a  ceriain  sura  for  letters  and  packets,  and  had  not  accounted  for  the  same  with  the 
post-ofKce,  and  though  Saunders  took  exception  to  the  replication  upon  other  grounds, 
uo  objection  was  made  to  its  generality.  Ho  in  Lilly's  Eiitr.  114,  there  is  a  precedent 
of  the  same  kind.  The  same  form  was  fol-[643]-lowed  in  Cwnwallis  v.  Savert/,  2  Burr. 
772,  and  held  good  on  demurrer.  The  averment  there  was,  that  the  Defendant  as 
agent  to  a  regiment  had  received  several  sums  of  money  atnoutiting  in  the  whole  to 
14,0001.  on  account  of  the  regiment,  and  had  not  paid  them  over.  To  the  same 
purpose  may  be  cited  the  several  replications  in  Simmons  v.  Langhorne  (a),  2  Wils.  11, 
ll'righl  v.  Russell,  3  Wils.  535,  and  The  Irish  Society  v.  Needham,  1  Term  Rep.  483. 

Le  Blanc  in  reply.  None  of  the  cases  cited  are  authorities  to  govern  the  present. 
The  dictum  of  the  Court  in  Lutwytche  must  be  read  with  this  qualification  :  that  the 
conciseness  alluded  to  be  consistent  with  justice.  In  Saunders  the  averment  that  the 
money  was  received  for  letters  and  packets  was  sufficiently  precise.  With  respect  to 
Cornwall^  v.  Savery,  it  was  there  averred,  that  the  money  was  received  from  the 
Paymaster  General,  which  differs  it  from  this  case,  where  it  is  not  staled  from  whom 
the  sums  were  received.  There  also  the  demurrer,  though  professing  to  be  special, 
was  in  fact  but  general,  since  the  epithets  do  not  amount  to  an  assignment  of  any 
special  cause.  So  the  cases  of  Jl''right  v.  liussel,  and  7'he  Irish  Society  v.  Needham,  were 
both  on  general  demurrer,  and  this  point  was  not  raised. 

Eyre  Ch.  J.  When  I  read  this  demurrer,  it  appeared  to  me  a  point  of  extreme 
consequence,  since  any  departure  from  the  general  way  of  stating  the  breach  used 
in  this  replication  would  lead  to  an  inconvenient  length  of  pleading,  which  the  Court 
will  not  determine  to  be  necessary  uidess  compelled  by  a  series  of  authorities.  One 
decided  case  only  has  been  cited  ;  but  that  case  does  not  direct  how  the  statement 
should  be  made,  for  the  extent  of  Jones  v.  IVilluims  is,  that  enough  was  not  there  slated. 
I  confess  I  am  not  salistied  that  the  decision  of  that  case  was  consistent  with  the 
general  rules  of  pleading.  Whether  a  breach  be  sufficiently  assigned  or  not,  is  to  be 
decided  by  the  rules  of  law  and  the  forms  of  pleading.  By  the  former  the  party  must 
shew  some  fact  which  is  a  breach  in  the  woids  of  the  condition.  Where  many  sums 
[644]  have  been  received,  it  is  not  each  sum,  but  all  taken  together,  that  constitute  the 
breach,  which  must  therefore  be  so  stated.  All  the  sums  so  received,  are,  according 
to  the  condition  to  be  duly  delivered.  Here  then  the  plaintiff  states,  that  R.  Sprallin 
has  received  divers  sums  of  money,  and  has  not  given,  rendered,  and  paid,  &c.  in  the 
words  of  the  condition.  This  allegation  is  indeed  general,  but  from  the  nature  of  the 
fact  it  could  not  be  otherwise.  It  was  not  contended  in  argument  that  extreme 
particularity  was  requisite,  or  that  every  sum  need  be  stated ;  but  it  was  said  that  the 
description  of  the  receipt  should  have  been  shewn,  that  the  money  received  by 
E.  Spratlin  must  be  divided  into  two  classes,  viz.  money  received  from  his  employers 
and  money  received  from  the  customeis,  and  that  it  should  have  been  shewn  to  which 
of  these  classes  the  sums  received  belonged.  This,  however,  is  but  an  imaginary 
division,  for  still  the  particulars  would  be  unknown.     The  Defendant  only  experiences 

(c)  Vid.  etiam  Mints  v.  Bethil,  Cro.  Eliz.  749.  Braban  v.  Bacon,  Cro.  Eliz.  916. 
Cryps  V.  Bainton,  3  Bulst.  31.  Banks  v.  Pratt,  Sty.  420,  428.  Jenny  v.  Jenny,  Sir 
T.  Raym.  8,  and  J' Anson  v.  Stewart,  1  Term  Rep.  753,  per  BuUer  J. 

(a)  QuiBre  tam.  For  there,  to  debt  on  bond  to  save  harmless  from  expences  by 
reason  of  naming  one  to  a  curacy,  or  from  suits  by  reason  thereof,  non  damnificatus 
being  pleaded,  the  Plaintiff  replied  that  he  was  obliged  to  pay  such  sum  by  reason  of 
such  nomination,  without  saying  bow  he  was  obliged  to  pay;  and  though  the  replica- 
tion was  held  well  enough  on  general  demurrer,  the  Court  seemed  to  intimate  that  it 
might  have  been  otherwise  on  special  demurrer.  But  the  circumstances  of  the 
damnification  were  in  that  case  more  within  the  knowledge  of  the  obligee  than  of  the 
obligor,  whereas  that  observation  does  not  apply  to  the  principal  case. 
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the  same  difficulty  which  occurs  in  all  matters  in  pais  which  come  before  the  Courts, 
especially  on  the  general  issue.  This  difficulty  is  unavoidable,  for  in  pais  facts  may 
be  either  single  or  accumulated.  Though  the  books  afford  no  express  decisions  on 
this  subject,  yet  a  series  of  similar  replications  are  sufficient  to  establish  the  form  of 
pleading.  Had  the  form  adopted  in  the  cases  cited  been  thought  deficient  by  the 
profession,  an  exception  to  it  would  certainly  have  been  taken.  None  having  been 
taken,  we  may  infer  a  concurrence  of  opinion  sufficient  to  outweigh  the  authority  of 
one  vague  case  like  that  in  Douglas,  which  points  out  no  way  of  framing  a  replication, 
and  which  necessarily  tends  to  load  the  record  with  a  multitude  of  allegations.  I  am 
therefore  of  opinion,  that  this  replication  is  agreeable  to  the  rules  of  law  and  precedents. 
It  is  a  rule  that  issue  cannot  be  taken  on  a  plea  of  general  performance,  because  such 
a  plea  goes  to  a  multitude  of  facts,  one  of  which  the  Plaintitf  must  select.  But  where 
a  covenant  relates  to  one  fact  only,  issue  might  be  taken  on  the  plea  of  performance 
without  any  objection,  were  it  not  for  the  general  rule,  which  requires  that  to  such  a 
plea  the  Plaintiffs  must  reply.  The  argument,  therefore,  which  has  been  drawn  from 
that  rule,  affords  no  objection  to  this  replication  when  the  plaintiffs  have  shewn  one 
breach  in  the  words  of  the  condition.  I  think  we  ought  to  discourage  demurrers  of 
this  kind. 

Heath  J.  This  demurrer  rests  solely  on  the  case  in  Douglas,  and  the  cases  cited 
the  other  way  prove  that  the  rule  there  laid  down  i.s  neither  consistent  with  the 
current  of  authorities  previous  [645]  to  that  time,  nor  has  since  been  universally  acted 
upon.  My  Brother  Le  Blanc  admitted  that  it  was  not  necessary  to  state  each  particular 
sum,  but  according  to  the  case  in  Douglas  such  a  statement  would  be  necessary,  for 
DO  rule  can  be  laid  down  limiting  the  degree  of  particularity  to  be  employed.  The 
breach  in  substance  is,  that  li.  Spratlin  has  not  accounted  for  what  he  has  received. 
These  parties  might  have  divided  the  condition  of  the  bond  into  distinct  parts,  which 
would  have  compelled  the  Plaintiff  to  select  his  breach,  and  assign  it  separately. 
The  method  of  averring  Barratry  is  a  strong  instance  of  the  conciseness  allowed  in 
pleading. 

KooKE  J.  The  authorities  cited  of  a  date  previous  to  the  case  in  Douglas,  shew 
the  practice  before  that  decision  to  have  been  in  favour  of  this  replication.  It  is 
sufficient  thatthe  breach  is  assigned  in  the  words  of  the  condition. 

The  Court  were  about  to  give  judgment  (a)'  for  the  Plaintiffs,  but  on  the  application 
of  Le  Blanc,  gave  him  leave  to  withdraw  his  demurrer  and  rejoin. 

Murray  v.  Hubbart.    Feb.  11th,  1797. 

Defendant  being  arrested  by  the  name  of  F.  H.  put  in  bail  by  the  name  of  S.  H.  : 
Plaintiff  then  declared  thus:  "S.  H.  arrested  by  the  name  of  F.  H.  was  attached 
to  answer,  &c."  Defendant  without  craving  oyer  pleaded  in  abatement  of  the  writ 
that  his  name  was  S.  H. ;  Plaintiff'  having  treated  this  plea  as  a  nullity,  and  signed 
judgment  accordingly,  the  Court  refused  to  set  it  aside  (a)^. 

The  Defendant  in  this  case  being  arrested  on  a  capias  ad  respondendum,  issued 
against  him  by  the  name  of  Francis  Hubbart,  put  in  bail  by  the  name  of  Samuel 
Hubburt.  Upon  this  the  Plaintiff  declared  against  him  thus :  "  Samuel  Hubbart 
arrested  by  the  name  of  Franris  Hubbart  was  attached  to  answer  George  Murray  of 
a  plea  of  trespass  on  the  case"  &c.  and  throughout  the  declaration  called  him  Samuel. 
The  Defendant  pleaded  as  follows  ;  "  And  the  said  Samuel  Hubbart  against  whom  the 
said  original  writ  of  the  said  George  hath  been  sued  cut  by  the  name  of  Francis 
Hubbart  in  his  proper  person  comes  and  pleads  that  he  was  baptized  by  the  name 
of  Samuel  Hubbait  at  I^oston  in  the  State  of  Massachussets  in  North  America  and 
by  the  name  of  Samuel  Hubbart  hath  always  hitherto  since  his  baptism  been  called 
and  known,  to  wit  at  London  aforesaid  in  the  parish  and  ward  aforesaid  ;  without 
this  that  the  said  Samuel  now  is  or  at  the  time  of  suing  forth  the  said  original  writ 

(o)'  A  similar  case  of  Barton  and  Another  v.  IFebb  and  Another,  Executors,  came  on 
in  B.  R.  Hill.  40  Geo.  3,  and  received  a  similar  decision.  8  T.  R.  459,  approving  the 
above  decision  against  the  case  in  Douglas. 

(af  Vide  Deshans  v.  Head,  7  East,  383.  Hopgood  v.  Wright,  2  N.  R.  188.  Rex  v. 
Sheriff  of  Suffolk,  4  Taunt.  818. 
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of  the  said  George  was  or  ever  before  had  been,  or  ever  since  hath  been  called  by  the 
Christian  name  of  Francis,  as  by  the  said  writ  is  above  supposed.  And  this  he  the 
sail]  Samuel  is  ready  to  verify.  Wherefore  he  prays  [646]  judgment  of  the  said 
writ  and  that  the  same  may  be  quashed."  In  support  of  tbis  plea  in  abatement,  there 
was  the  usual  affidavit  of  the  truth  of  lis  contents. 

Early  in  this  term  an  application  was  made  to  the  Court  on  the  part  of  the  Plaintiff 
for  leave  to  treat  this  plea  as  a  nullity,  and  to  sign  judgment  notwithstanding.  But 
the  Court  refused  to  make  any  rule  in  that  stage  of  the  proceedings,  saying  that  the 
Piainliir  might  sign  judgment  if  he  thought  proper,  and  leave  it  to  tbe  Defendant  to 
move  to  set  that  judgment  aside. 

Accordingly  judgment  having  been  signed  by  the  Plaintiff,  and  a  rule  nisi  obtained 
by  the  Defendant  to  set  it  aside  for  irregularity  ; 

Clayton  Serjt.  shewed  cause  and  contended  that  the  Defendant  having  appeared 
by  the  name  of  Samuel,  the  Plaiiititf  had  a  right  to  declare  against  him  by  that  name. 
Hole  V.  Finch,  3  Wils.  393,  and  JJoo  v.  Butcher,  3  Term  Rep.  611.  That  this  plea  was 
a  nullity,  for  there  could  be  no  plea  to  the  writ  without  oyer ;  Com  Dig.  tit.  Abate- 
ment (H.  1)  (a)',  that  the  Court  would  not  now  grant  oyer  of  the  writ;  Boats  v. 
Eduanls  (b),  Doug.  228,  and  that  if  the  plea  were  a  nullity  the  Plaintiff  might  sign 
judgment.  Wagstaffe  v.  Lmig,  Barnes,  263,  ed.  3.  He  also  cited  Sir  William  Hick's  case, 
1  Vent.  154. 

Heywood  Serjt.  control  insisted,  that  if  the  plea  were  bad  it  ought  to  have  been 
demurred  to:  that  there  was  no  authority  in  the  books  in  which  oyer  of  the  writ  had 
been  craved  in  order  to  [647]  plead  misnomer  in  abatement ;  ami  that  this  therefore 
was  an  experiment,  for  if  the  Plaintiff  had  demurred  he  could  oidy  have  had  a  judg- 
ment of  respoudeas  ouster.  He  urged  that  this  was  not  a  plea  to  the  jurisdiction,  but 
to  the  person,  and  that  no  plea  to  the  person  could  be  pleaded  after  oyer.  Theloall's 
Dig.  1.  14,  c.  5,  and  that  a  precedent  of  such  a  plea  pleaded  without  oyer  was  to  be 
found  in  Aston's  Entries  (a)-,  1,  pi.  2. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Eyre  Cb.  J.  On  looking  into  the  record,  it  appears  to  us  that  the  plea  proceeds 
upon  a  mistake  of  the  statement  of  the  writ  in  the  declaration  :  it  supposes  the  writ 
to  have  been  sued  out  against  the  Defendant  by  the  name  of  Francis,  whereas  the  plea 
alleges  that  his  name  is  Samuel.  But  the  writ  as  recited  at  the  head  of  the  declara- 
tion is  not  against  Francis,  but  against  Samuel ;  it  is  that  Samuel  was  attached  to 

(a)'  So  in  Theloall's  Digest,  lib.  10,  cap.  2,  s.  1,  it  is  said  "  homme  ne  puit  dire 
riens  al  Briefe  devant  oier  eu  del  Briefe  ;  pur  que  demandons  oier  del  Briefe,"  and 
Bracton  lib.  5,  cap.  17,  is  there  cited. 

(b)  See  also  Reg.  Gen.  T.  19  Geo.  3,  B.  R.  to  the  same  effect,  and  Spalding  v.  Mure, 
6  Term  Rep.  364,  where  the  Court  said  "formerly  a  variance  between  the  writ  and 
declaration  might  have  been  taken  advantage  of  by  the  Defendant's  craving  oyer  of 
the  writ ;  but  the  Cuurt  have  laid  down  a  rule  that  the  Defendant  shall  not  have  oyer 
of  the  writ  for  the  purpose  of  setting  aside  the  proceedings."  According  to  the  report 
in  Douglas  of  Boats  v.  Edwards,  a  case  in  the  common  pleas  was  much  relied  on,  which 
ease,  as  appears  from  the  note,  was  Ford  v.  Burnham,  Barnes  340,  ed.  3.  There 
Defendant  having  pleaded  a  tender  ante  diem  impetrat :  brev  :  orig  :  Plaintiff  replied 
an  origii  al  before  the  tender;  upon  which  Defendant  prayed  oyer,  which  was  denied; 
and  it  was  said,  that  "  the  Court  never  make  rules  for  oyer  of  originals  which  are 
matters  of  record."  It  is  to  be  remarked,  however,  that  the  Defendant  in  that  case, 
by  the  regular  course  of  pleading,  instead  of  praying  oyer,  should  have  rejoined  nul 
tiel  record  :  and  that  in  two  subsequent  cases,  viz.  J^'anderplank  v.  Banks,  C.  B.  2  Wils. 
85,  and  Hole  v.  Finch,  2  Wds.  293,  the  Court  of  Common  Pleas  held,  that  a  variance 
between  the  writ  and  count  cannot  be  taken  advantage  of  without  craving  oyer  of 
the  wiit:  but  in  neither  of  those  cases  was  it  said,  that  if  oyer  bad  been  craved,  it 
would  have  been  refused,  though  in  the  latter  it  was  said,  that  in  such  a  case  the 
Master  of  the  Rolls  on  application  would  order  right  originals  to  be  made  out. 

(a)-  Vid.  etiam  Rastall's  Entr.  fo.  107.  Heme's  Pleader,  1,  and  1  Wentworth's 
Syst.  of  Plead.  3,  38,  47.  However,  in  Holew  Finch,  2  Wils.  293,  where  the  objection 
was  grounded  on  a  misnomer  in  the  writ,  the  court  seemed  to  think  that  oyer  should 
have  been  craved. 
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answer ;  Samuel  arrested  indeed  by  the  name  of  Francis  ;  the  arrest,  however,  is  not 
the  operation  of  the  writ,  but  of  the  mesne  process,  which  is  out  of  the  question  after 
appearance.  Now,  taking  it  that  the  writ  is  recited  to  be  a  writ  against  Samuel,  the 
plea  only  affirms  the  writ :  taking  the  plea  to  amount  to  a  denial  that  the  writ  was 
against  Samuel,  and  an  averment  that  it  was  against  Francis,  it  is  clear,  (without 
entering  into  the  question  of  oyer,  and  the  learning  on  that  subject,)  that  the  Defendant 
must  offer  in  some  manner  to  make  out  the  contents  of  the  matter  of  record  ;  this  he 
has  not  done,  mistaking,  as  we  suppose,  the  import  of  the  recital  of  the  writ  in  the 
declaration.  If  it  be  said  that  the  writ  ought  not  to  have  been  so  recited,  it  may  be 
answered,  first,  that  is  not  now  the  question  ;  and  secondly,  there  is  no  reason  why 
it  should  not  be  so  recited  ;  for  the  objection  to  the  mesne  process  being  cured  by 
appearance  in  the  true  name,  the  writ,  whenever  it  is  properly  called  for,  will  be  found 
to  be  a  writ  against  the  party  by  his  true  name.  In  the  case  of  Hole  v.  Finch,  the 
parties  being  probably  aware  how  easily  the  mistake  in  the  mesne  process  would  be 
rectified  upon  the  record  after  appearance,  applied  to  set  aside  the  mesne  process  for 
irregularity.  The  application  before  appearance  would  in  all  probability  have  been 
granted.  But  the  Court  refused  to  do  it  after  appearance,  and  intimated  that  the 
mistake  might  be  cured  in  the  way  which  I  have  mentioned.  The  case,  therefore, 
comes  to  this,  that  so  long  [648]  as  it  is  the  practice  of  the  Court  to  issue  the  mesne 
process  first,  and  to  allow  an  original  to  be  sued  out  afterwards,  if  necessary  to  sub- 
stantiate the  proceedings,  no  advantage  can  be  taken  after  appearance  of  a  misnomer 
in  the  mesne  process.  If,  indeed,  the  Plaintiff  carry  the  same  mistake  into  the  declara- 
tion, the  plea  of  misnomer  will  still  be  open  to  the  Defendant,  for  then  both  the  writ 
and  the  declaration  will  appear  upon  the  record  to  be  against  the  Defendant  by  a 
diflFerent  name  from  that  which  the  plea  states  to  be  the  name  of  baptism,  and  so  the 
plea  will  be  an  answer  to  the  writ  and  declaration.  Here,  as  I  have  observed,  it  says 
no  more  than  the  writ  and  declaration  have  said  ;  it  is  not  an  exception  to,  but  an 
affirmation  of  the  Plaintitf's  proceedings  as  they  appear  upon  the  record.  The  plea, 
therefore,  being  bad  and  wholly  unavailing,  we  think  the  judgment  was  properly 
signed  ;  but  as  the  case  is  involved  in  some  perplexit}',  it  miy  be  right  to  let  the  party 
in  to  plead  upon  proper  terms. 

On  a  subsequent  day,  however,  the  rule  was  discharged  without  costs. 

Collins  v.  Martin  and  Others.    Feb.  13th,  1797. 

[S.  C.  2  Esp.  520.     Distinguished,  Treuttel  v.  Baiawian,  1817,  8  Taunt.  103. 
See  Goodwin  v.  Kobarts,  1875-76,  L.  K.  10  Ex.  350;  1  App.  Cas.  476.] 

If  A.  deposit  bills  indorsed  in  blank  with  B.  his  banker,  to  be  received  when  due,  and 
the  latter  raise  money  upon  them  by  pledging  them  with  C.  another  banker,  and 
afterwards  become  bankrupt;  A.  cannot  maintain  trover  against  C.  for  the  bills  (a). 

This  was  an  action  of  trover  for  two  bills  of  exchange  deposited  with  the  Defendants 
under  the  following  circumstances  :  The  bills  were  sent  by  the  Plaintiffs  to  Messrs. 
Nightingales,  his  bankers,  indorsed  in  blank,  in  order  to  be  received  by  them  when 
due,  and  to  be  carried  to  his  account.  In  the  bankers'  book  they  were  entered  short : 
and  the  balance  of  account  between  the  bankers  and  the  Plaintiff  was  in  favour  of  the 
latter.  The  Nightingales  being  in  want  of  money  deposited  the  bills  in  question, 
among  others,  with  the  Defendants,  who  were  also  bankers ;  and  gave  them  an 
acknowledgment  in  writing  for  a  sum  of  money  received  upon  this  deposit.  The 
Nightingales  having  failed,  this  action  was  brought  to  recover  the  bills.  Eyre  Ch.  J. 
before  whom  the  cause  was  tried  at  the  Guildhall  sittings  after  Michaelmas  Term  1796, 
finding  upon  enquiry  that  there  was  no  evidence  to  shew  that  the  Defendants  knew 
the  circumstances  under  which  the  bills  came  into  the  hands  of  the  Nightingales,  or 
the  situation  of  the  account  between  them  and  the  Plaintiff,  directed  a  nonsuit.  To 
set  aside  this  nonsuit,  a  rule  nisi  having  been  obtained  upon  a  former  day  ; 

Le  Blanc  and  Palmer  Serjts.  in  the  course  of  the  Term  shewed  cause.     This  case 

(o)  Vide  King  v.  Milsom,  2  Campb.  5.  Carstairs  v.  Bates,  3  Campb.  301.  Davis 
v.  Bowsher,  5  T.  K.  491,  494.  Glyn  v.  Baker,  13  East,  509.  Treuttel  v.  Barandon, 
8  Taunt.  100.     IFookey  v.  Poole,  4  B.  &  A.  1,  6.     Gorgier  v.  Mieville,  3  B.  &  C.  45. 
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may  be  decided  without  breaking  in  upon  the  doctrine  of  pledges,  or  denying  that 
bankers  are  in  some  respects  [649]  factors.  The  fallacy  upon  which  the  motion  to 
set  aside  the  nonsuits  proceeds  is  this ;  that  bankers  are  to  be  taken  absolutely  as 
factors  in  every  case.  To  that  extent,  however,  the  cases  have  not  gone  ;  thoufjh, 
where  a  question  has  arisen  between  the  assignees  of  a  banker  who  has  failed  anil  his 
customer,  the  Courts  have  compared  the  banker  to  a  factor  ;  as  in  Zivck  v.  Walker, 
2  Bl.  1154.  The  analogy  does  not  hold  between  bills  and  goods,  for  the  possession  of 
goods  does  not  vest  the  property,  since  the  transferree's  title  can  never  be  better  than 
the  transferrer's.  But  with  respect  to  bills  the  whole  property  in  them  passes  by 
indorsement ;  and  it  is  immaterial  to  the  person  who  takes  a  bill  with  a  blank  indorse- 
ment, whether  the  title  of  him  from  whom  he  takes  it  be  good  or  not.  This  distinction 
has  been  acknowledgeil  even  in  cases  where  the  title  to  a  bill  has  been  derived  to  the 
holder  from  peisons  who  obtained  it  by  finding  or  theft.  Grant  v.  Vaiif/hun,  3  Burr. 
1516,  and  Miller  v.  Kace,  1  Burr.  452.  It  makes  no  difference  whether  the  conveyance 
of  these  bills  was  absolute,  or  whether  it  was  only  sub  modo  as  to  the  lime  or  condi- 
tions under  which  they  were  to  be  held.  The  Plaintiff  having  parted  with  the  whole 
property  in  the  bills,  and  put  them  into  the  hands  of  the  Nightingales  like  a  marked 
guinea  or  a  bank-note,  the  only  question  is.  Whether  the  Defendants,  when  they 
received  them  from  the  Nightingales,  paid  a  valuable  consideration  for  them?  That 
indeed  is  not  denied  ;  but  the  exception  taken  is  to  the  mode  of  transfer.  In  fact, 
the  Defenilant  discounted  the  bills  for  a  part  of  the  time  which  they  had  to  run,  the 
Nightingales  reserving  to  themselves  the  power  of  redemption.  In  the  case  of  GohUmyd 
and  Another  v.  Gaden  and  Another  in  Cbanc.  13th  June  1796,  the  Plaintiffs,  who  were 
brokers,  advanced  money  on  three  navy  bills  and  a  deposit  of  scrip;  and  though  it 
afterwards  appeared  that  both  navy  bills  and  scrip  were  left  by  the  Defendants  in  the 
hands  of  the  party  depositing,  for  a  particular  purpose,  and  were  not  his  property, 
but  the  property  of  the  Defendants,  yet  on  a  bill  filed  in  equity,  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to  the  Plaintiffs,  and  an  issue  at  law  was 
refused  by  the  Chancellor,  who  thought  the  question  too  clear  to  be  disputed.  Now 
as  navy  bills  pass  by  an  indorsement  in  blank,  and  are  not  filled  up  till  the  holder 
comes  for  the  money,  they  may  be  compared  to  bills  of  exchange  indorsed  in  blank  by 
the  payee.  The  only  question  which  has  ever  arisen  in  cases  of  this  kind  has  been. 
Whether  the  holder  came  honestly  by  the  bills?  As  in  Uintoiis  Case,  2  Shower,  235, 
&  C'ratvlei/  [650]  v.  CroiiMlwr,  2  Freem.  257,  both  cited  by  Lord  Mansfield,  in  Grant  v. 
Vaughan,  3  Buir.  1524,  and  Peacock  v.  Rhodes,  Doug.  633. 

Shepherd  and  Heywooil  Seijts.  in  support  of  the  rule.  It  may  be  admitted,  that 
there  is  a  distinction  between  goods  and  bills,  though  not  to  the  extent  contended  for. 
Generally  speaking,  the  property  in  goods  sold  does  not  pass  by  the  sale,  where  the 
vendor  is  not  entitled  to  sell ;  but,  if  they  be  sold  in  market-overt,  it  does,  because  the 
sale  is  in  the  ordinary  course  of  trade.  So  the  property  in  these  bills  did  not  pass  to 
the  Defendants,  because  they  were  not  negotiated  in  the  ordinary  course,  and  therefore 
they  are  sul)ject  to  the  same  restriction  as  goods.  It  is  true  that  the  Nightingales 
themselves  gained  such  a  property  in  these  bills  as  would  have  enabled  them  by 
transfer  to  convey  the  absolute  property  to  a  third  person  :  but  they  were  not  entitled 
to  deposit  them  with  a  thiid  person  by  way  of  pleige.  If  the  factor,  who  has  a  lien 
upon  goods  or  bills  of  his  principal,  cannot  transfer  that  lien  to  another,  Dauhigny  v. 
Duval,  5  Term  Rep.  604,  much  less  can  he  who  has  tio  lien,  as  in  this  case,  create  a 
lien  in  his  transferree.  The  use  which  was  made  of  these  bills  was  clearly  a  fraud  in 
the  Nightingales,  to  whom  they  were  remitted  for  safe  custody,  and  were  by  them 
entered  short  in  their  books.  An  attempt  has  been  made  to  liken  bills  of  exchange  to 
navy  bills;  but  in  Maclish  v.  Ekins,  Sayer,  73,  it  was  held,  that  a  navy  bill  would  not 
pass  without  an  assignment.  The  negotiability  of  any  instrument  depends  on  the 
nature  of  the  instrument.  Now,  it  is  the  nature  of  a  navy  bill  to  be  passed  without 
any  indorsement,  and  therefore  it  is  the  usual  course  to  pledge  them.  In  Ford  v. 
IJifkinf,  1  Salk.  283,  where  lottery  tickets  had  been  lodged  with  a  banker  that  he 
might  receive  the  money  due  on  them,  it  was  held  that  he  could  not  exchange  them. 
A  bill  indorsed  in  blank  to  a  banker,  is  so  indorsed,  either  to  enable  him  to  receive  the 
amount,  or  to  assign  it  absolutely  :  third  persDUS  know  that  a  banker  has  these  two 
powers,  but  they  also  know,  that  he  has  not  the  power  to  pledge.  If,  therefore,  they 
take  a  bill  from  a  banker  indorsed  in  blank  as  a  pledge,  they  take  it  at  their  peril,  for 
the  indorsement  is  not  even  prima  facie  evidence  of  a  right  to  pledge. 
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•      Cur.  adv.  vult. 

The  opinion  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.  We  are  all  of  opinion  that  this  PkiatifT  was  properly  nonsuited  ;  and 
that  there  ought  to  be  no  new  trial.  I  have  little  to  add  to  what  I  stated  to  be  the 
ground  of  this  nonsuit  when  I  made  my  report.  The  Counsel  for  the  Plaintiff  admitted 
that  [651]  the  bankers  might  have  sold  these  bills,  but  it  was  argued  that  they  could 
not  pledge  them;  and  the  case  of  a  factor  pledging  the  property  of  his  principal,  was 
urged  as  an  authority  ;  for  it  was  said,  that  bankers  have  been  considertd  as  factors. 
In  questions  between  bankeis,  or  those  representing  them,  and  their  customers,  they 
have  been  considered  to  some  purposes  as  factors  or  in  the  nature  of  factors  ;  upon  the 
same  principle  as  in  other  cases,  between  holders  of  bills  of  exchange,  and  acceptors, 
or  the  first  indorser  of  bills  payable  to  a  man's  own  order,  the  truth  of  the  transactions 
between  them  has  been  allowed  to  be  entered  into  to  destroy  the  prima  facie  considera- 
tion of  a  bill,  the  supposed  value  received.  But  no  evidence  of  want  of  consideration, 
or  other  ground  to  impeach  the  apparent  value  received,  was  ever  admitted  in  a  case 
between  such  an  acceptor  or  drawer,  and  a  third  person  holding  the  bill  for  value. 
And  the  rule  is  so  strict,  that  it  will  be  presumed,  that  he  does  hold  for  value  until  the 
contrary  appears.  The  onus  probandi  lies  on  the  Defendant.  If  it  can  be  proved  that 
the  holder  gave  no  value  for  the  bill,  then  indeed  he  is  in  privity  with  the  first  holder, 
and  will  be  affected  by  every  thing  which  would  affect  that  first  holder.  This  all 
proceeds  upon  an  aigamentum  ad  hominem  ;  it  is  saying,  you  have  the  title,  but  you 
shall  not  be  heard  in  a  Court  of  Justice  to  enforce  it  against  good  faith  and  conscience. 
In  strict  law,  and  with  respect  to  third  persons,  bankers  do  not  at  all  resemble  factors ; 
nor  will  the  rule  that  factors  cannot  pledge,  apply  to  the  case  of  a  banker  pledging 
indorsed  bills.  That  rule  is  grounded  on  the  strict  rule  of  property  ;  the  goods  are 
not  the  factor's,  and  therefore  he  cannot  pledge  them.  He  may  sell  them,  because, 
though  they  are  not  his,  he  is  intrusted  to  sell  them  for  his  principal.  He  manages 
the  sale,  but  it  is  his  principal  who  through  him  sells  them.  For  the  purpose  of 
rendering  bills  of  exchange  negotiable,  the  right  of  properly  in  them  passes  with  the 
bills.  Every  holder  with  the  bills  takes  the  property,  and  his  title  is  stamped  upon 
the  bills  themselves.  The  property  and  the  possession  are  inseparable.  This  was 
necessary  to  make  them  negotiable,  and  in  this  respect  they  differ  essentially  from 
goods  of  which  the  property  and  possession  may  be  in  different  persons.  The  property 
passing  with  the  possession,  it  is  admitted  that  a  banker  who  receives  indorsed  bills 
from  bis  customers  to  be  got  iu  when  due,  and  carried  to  his  account,  may  discount  or 
sell  them.  Why  may  he  not  pledge  them^  Either  is  a  breach  of  the  confidence 
reposed  in  him.  He  may  sell  because  the  property  has  been  entrusted  to  him, — -and 
he  [652]  may  pledge  for  the  same  reason  ;  for  he  who  has  the  property  has  a  disposing 
power,  and  the  law  has  not  limited  it  to  be  used  in  any  particular  manner.  Perhaps 
the  confidence  reposed  in  bankers  may  be  abused,  and  it  might  be  wished  that  they 
could  be  restrained  from  abusing  their  trust.  But  an  arbitrary  restriction  cannot  be 
imposed  :  any  restriction  would  possibly  check  the  facility  of  negotiation.  As  iu 
cases  of  other  property  we  say  caveat  emptor,  so  in  this  particular  case  we  may  say  to 
the  customer  who  prefers  to  entrust  his  banker  with  his  bills  and  his  cash,  rather  than 
to  be  at  the  trouble  of  doing  his  own  business,  caveat. 

Per  Curiam.     Kule  discharged. 

Walwyn  and  Others  v.  St.  Quintin.    Feb.  10th,  1797. 

[S.  C.  2  Esp.  515.     Disapproved,  Cory  v.  Scott,  1820,  3  B.  &  Aid.  622.] 

Notice  of  non-payment  of  a  bill  by  the  acceptor  need  not  be  given  to  the  drawer,  if 
the  latter  have  no  effects  in  the  hands  of  the  former;  though  the  indorser  have.  If 
the  holder  after  protest  for  non-payment  and  notice  to  the  drawer,  forbear  to  sue 
the  acceptor,  the  drawer  is  not  thereby  discharged.  So  after  protest  only,  if  the 
drawer  be  not  entitled  to  notice.  Secus  before  protest ;  or  if  the  holder  take  security 
from  the  acceptor  after  protest.  If  the  holder  receive  part-payment  of  the  indorser, 
he  may  still  recover  the  residue  against  the  drawer;  if  not  the  whole  (a). 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  Defendant  on  one  Deane,  by  whom 
(«)  And  see  English  v.  Darky,  3  Esp.  Rep.  49,  51.     Gould  v.  Eobson,  8  East,  576. 
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it  was  accepted,  in  favour  of  cue  Thomas,  by  whom  it  was  indorsed  to  the  Plaintiffs* 
At  the  trial  before  Eyre  Ch.  J.  al  the  Westminster  sittings  after  Michaelmas  Term 
1796,  it  appeared,  that  the  bill  was  drawn  to  accommodate  the  indorser  who  had 
placed  securities  on  which  he  wished  to  raise  money  in  the  hands  of  the  acceplor,  but 
that  the  drawer  had  no  effects  in  his  hands;  that  the  bill  not  being  paid  when  due, 
was  protested,  but  no  notice  was  given  to  the  drawer  of  the  non-payment  till  four 
days  afterwards  ;  that  in  April  last,  the  Plaintiffs  having  threatened  tu  proceed  against 
the  indorser  and  acceptor,  the  indorser  paid  401.  .Os.  to  the  Plaintiffs  attorney,  which 
the  latter  swore  was  upon  account  only,  though  the  indorser  himself  gave  in  evideiice 
(but  was  not  believed)  that  it  was  paid  upon  a  promise  that  no  proceedings  should  be 
instituted  against  him  ;  that  the  Plaintiffs  having  received  a  letter  from  Mr.  Annesley. 
representing  the  probability  of  the  acceptor's  being  able  to  pny  at  a  future  peiiod, 
returned  an  answer  iu  which  they  agreed  not  to  press  him  ;  and  that  the  drawer  before 
the  bill  fell  due  having  become  insolvent  and  assigned  over  his  effects  to  his  creditors, 
quitted  the  usual  place  of  his  abode,  and  went  to  reside  elsewhere.  The  jury  having 
in  answer  to  questions  put  by  the  Lord  Chief  Justice,  found,  first,  that  the  bill  was 
not  a  mere  accommodation  bill,  the  indorser  having  effects  in  the  acceptor's  hands ; 
secondly,  that  the  Defendant  did  not  quit  his  place  of  abode  with  a  view  to  abscond  ; 
and  thirdly,  that  the  401.  5s.  were  paid  by  the  indorser  upon  account,  not  upon  any 
[653]  agreement, — proceeded  under  his  Lordship's  direction  to  give  a  verdict  for  the 
Defendant ;  but  if  the  Court  should  be  of  opinion  that  the  Plaintiffs  were  entitled  to 
recover,  then  the  verdict  to  be  entered  for  them  for  so  much  of  the  bill  as  was  unpaid. 
Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose, 

Clayton  Serjt.  shewed  cause,  and  contended,  first.  That  if  any  notice  to  the  drawer 
of  non  payment  by  the  acceptor  was  necessary,  the  notice  given  in  this  case  was  too 
late  and  therefore  insufficient,  and  that  although  it  appeared  that  the  drawer  had  no 
effects  in  the  acceptor's  hands,  still  as  the  indorser  had,  notice  was  not  to  be  dispensed 
with  ;  for  that  the  ground  on  which  it  had  been  dispensed  with  wheie  the  drawer  has 
no  effects  in  the  hands  of  the  acceptor  had  been,  that  the  tiansaction  is  fraudulent, 
there  being  nothing  to  represent  the  bill,  Bickerdike  v.  Bolman,  1  Term  Rep.  405  ;  and 
that  although  in  this  case  the  drawer  had  left  his  place  of  abode  before  the  bill  fell 
due,  still  notice  should  have  been  left  at  his  last  place  of  residence;  secondly,  That 
the  holder  having  given  time  to  the  acceptor,  had  thereby  discharged  the  Defendant, 
for  even  admitting  notice  in  this  case  not  to  have  been  necessary,  in  order  to  shew 
that  the  note  was  not  paid,  yet  it  was  necessary  for  the  purpose  of  shewing  that  the 
holder  looked  to  the  Defendant  for  payment  and  meant  to  sue  him,  Tindall  v.  Brown, 
1  Term  Kep.  167  ;  thirdly.  That  the  defendant  was  discharged  by  the  Plaintiffs' 
receiving  part-payment  of  the  note  from  the  indorser,  Kellock  v.  Robinson,  cor.  Eyre 
Ch.  J.  Guildhall,  2  Str.  45,  and  Tassel  and  Another  v.  Lewis,  cor.  Holt  Ch.  J.  N.  P. 
1  Ld.  Kaym.  744. 

Shepherd  Serjt.  in  support  of  the  rule  insisted,  first.  That  the  ground  on  which  it 
had  been  held  necessary  to  give  notice  to  the  drawer  of  non-payment  by  the  acceptor 
was,  that  the  former  might  be  able  to  withdraw  those  effects  which  he  had  placed  with 
the  acceptor  to  answer  his  acceptance,  and  that  Bickerdike  v.  Bolman  proceeded  on  this 
principle;  that  in  this  case,  therefore,  the  drawer  having  no  effects  in  the  hands  of  the 
acceptor,  no  notice  was  necessary,  nor  if  necessary  could  it  have  been  given,  the  drawer 
having  left  his  place  of  abode ;  secondly,  that  the  Defendant  was  not  discharged  by 
the  indulgence  given  to  the  acceptor,  for  that  is  only  a  discharge  in  cases  where  notice 
is  necessary ;  where  it  is  not  necessaiy  the  drawer  is  not  discharged  but  by  an  express 
renunciation  on  the  part  of  the  holder,  of  his  right  to  sue  him,  Dingwall  v.  Dunster, 
Doug.  247,  and  Black  v.  Pcele,  cit.  ibid.  ;  that  although  those  were  cases  of  acceptors, 
yet  that  the  drawer  after  [654]  notice,  or  iu  a  case  where  no  notice  is  required,  stands 
precisely  in  the  same  situation  as  the  acceptor;  thirdly,  that  the  same  principle  might 
be  applied  to  the  objection  of  the  Plaintiff's  having  received  part-piyment  of  the  note 
fiom  the  indorser,  for  that  iu  Juhnsan  v.  Keyson,  Bull.  N.  P.  271,  ed.  3,  it  was  held, 
that  the  receipt  of  part  of  the  money  from  the  acceptor  or  indorser  without  notice  to 
the  drawer  discharges  him,  but  that  with  notice  it  does  not ;  that  here,  therefore,  where 

Legge  v.  Thorpe,  12  East,  171.     Clark  v.  Devlin,  3  B.  &  P.  364.     Brown  v.  Maffey, 
15  East,  216.     Gory  v.  Scott,  3  B.  &  A.  619.     Badnall  v.  Samuel,  3  Price,  521,  530. 
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the  drawer  was  entitled  to  no  notice,  a  receipt  of  part-payment  from  the  indorser  would 
not  discharge  him. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.  In  this  case  we  did  very  little  more  at  nisi  prius  than  establish  the 
matter  of  fact  upon  which  the  points  of  law  were  to  arise.  Many  have  arisen.  This 
beitig  an  action  against  the  drawer,  the  first  point  made  relates  to  the  want  of  notice 
being  given  to  him  of  the  acceptor's  refusal  to  pay.  The  Plaintiffs  insist  that  it  was 
not  necessary  to  give  this  notice  for  two  reasons:  first,  because  the  drawer  had  no 
effects  in  the  hands  of  the  acceptor;  and  secondly,  because  before  the  bill  became  due 
he  had  left  his  place  of  abode,  and  the  holder  of  the  bill  did  not  know  where  to  find 
him.  If  the  first  reason  is  sufficient  we  need  not  go  further.  The  jury  have  found 
that  the  acceptor  had  effects  in  account  with  the  payee.  But  the  true  fact  is,  that  this 
was  the  acceptor's  bill,  and  not  the  drawer's.  In  a  regular  bill  transaction  the  drawing 
by  A.  payable  to  B.,  or  payable  to  A.'s  own  order,  and  indorsing  the  bill  to  B,,  is  a 
mode  by  which  the  drawer  pays  a  sum  of  money  to  his  payee  or  indorsee  through  an 
acceptor.  The  transaction  in  this  case,  as  far  as  it  had  pretensions  to  be  deemed  a  real 
transaction,  was  a  mode  by  which  the  acceptor  advanced  a  sum  of  money  to  the  payee, 
and  the  drawer  was  a  mere  instrument  of  the  acceptoi'.  This  is  reversing  the  order  of 
things.  As  far  as  concerns  the  drawer,  it  is  what  it  has  been  called,  a  mere  accommoda- 
tion ;  and  all  consideration  of  effects  of  the  drawer  in  the  hands  of  the  acceptor  may 
be  laid  aside.  It  seems  clear,  that  notice  can  be  of  no  use  to  hira  ;  his  situation  being 
this,  that  if  the  acceptor  does  not  pay  he  must,  and  may  then  and  not  till  then  resort 
to  the  acceptor  to  be  re  imbursed  :  notice  therefore  can  amount  to  nothing,  for  his 
situation  cannot  be  changed.  If  there  be  any  case  in  which  notice  should  be  dispensed 
with,  surely  it  is  this.  Perhaps,  indeed,  it  ought  never  to  be  dispensed  with,  since 
it  is  a  part  of  the  same  custom  of  merchants  which  creates  the  duty  ;  especially 
[655]  as  the  grounds  for  dispensing  with  it  are  such  as  cannot  influence  the  conduct 
of  the  holder  of  the  bill  at  the  time  when  he  is  to  determine  whether  he  will  or  will 
not  give  notice  ;  for  ninety-nine  times  in  a  hundred  he  cannot  know  whether  the 
drawer  have  or  have  not  effects  in  the  hands  of  the  acceptor,  or  for  whose  accommoda- 
tion the  bill  was  drawn.  It  has,  however,  been  resolved  in  many  cases  where  the 
drawer  has  had  no  effects  in  the  hands  of  the  acceptor,  that  notice  might  be  dispensed 
with.  But  it  may  be  proper  to  caution  bill-holders  not  to  rely  on  it  as  a  general  rule, 
that  if  the  drawer  has  no  effects  in  the  acceptor's  hands  notice  is  not  necessary.  The 
cases  of  acceptances  on  the  faith  of  consignments  from  the  drawer  not  come  to  hand, 
and  the  case  of  acceptances  on  the  ground  of  fair  mercantile  agreements,  may  be  stated 
as  exceptions  ;  and  there  may  pos.«ibly  be  many  others.  Where  the  drawer  has  no 
effects,  and  has  no  fair  pretence  for  drawing,  or  where  he  draws  without  having  effects 
intended  to  be  applied  in  payment,  and  only  for  the  purpose  of  raising  money  by 
discount  for  himself,  and  a  fortiori  for  the  acceptor,  which  is  this  case,  it  is  fairly 
deducible  from  the  cases  which  have  been  resolved,  that  notice  need  not  be  given.  And 
this  makes  it  unnecessary  to  inquire  whether  the  drawer's  absenting  himself  from  his 
place  of  abode  before  the  bill  became  due,  will  excuse  the  want  of  notice.  The  second 
point  necessary  to  be  considered  is,  whether  the  holder  of  the  bill  has  discharged  the 
drawer  by  forbearing  to  proceed  against  the  acceptor  on  the  application  of  Mr.  Annesley. 
Had  this  forbearance  taken  place  before  noting  and  protesting  for  non-payment,  so 
that  the  bill  had  not  been  demanded  when  due,  it  is  clear  that  the  drawer  would  have 
been  discharged  :  it  would  have  been  giving  a  new  credit  to  the  acceptor  ;  and  the 
holder  not  having  pursued  the  custom,  this  would  have  been  deemed,  as  between  the 
holder  and  the  drawer,  laches  sufficient  to  discharge  the  drawer.  But  after  protest 
for  non-payment,  and  notice  to  the  drawer,  or  what  has  been  held  equivalent  to  notice, 
a  right  to  sue  the  drawer  has  attached,  and  the  holder  is  not  bound  to  sue  the  acceptor  : 
be  may  therefore  forbear  to  sue  him.  Is  then  the  answer  to  Mr.  Annesley 's  letter 
more  than  mere  forbearance?  If  the  holder  enters  into  a  new  agreement  with  the 
acceptor  for  securing  the  payment  of  the  bill,  that  may  satisfy  the  bill  as  between  him 
and  the  drawer,  and  may  be  considered  as  a  new  credit  to  the  acceptor.  There  was 
in  this  case  a  treaty  for  such  security,  but  it  went  off.  Proposals  for  a  security  bind 
no  one  unless  they  can  be  made  use  of  to  impute  laches  :  and  after  the  protest  no 
laches  can  be  imputed.  [656]  The  last  point  is,  that  the  holder  having  accepted 
401.  5s.  from  the  payee  on  account  of  this  bill,  the  drawer  is  thereby  discharged.     I 
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do  not  recollect  that  this  point  was  urged  at  Nisi  Prins.  It  is  supposed  to  be  supported 
by  the  authority  of  very  great  names.  In  Tassel  &  Lee  v.  Lewis,  1  Ld.  Raym.  743, 
the  custom  of  merchants  was  stated  by  merchants  in  evidence  as  was  then  the  course ; 
and  it  was  there  agreed  by  Holt  Ch.  J.  that  if  the  indorsee  of  a  bill  accept  but  two- 
pence from  the  acceptor,  he  can  never  after  resort  to  the  drawer.  Kellork  v.  Robinson, 
2  Str.  745,  was  an  action  brought  by  the  indor.'ce  of  a  promissory  note  against  the 
indorser :  it  appeared,  that  the  PlainlifT  after  the  indorsement  had  received  part  of 
the  drawer  of  the  note,  and  it  was  held  to  be  a  taking  upon  himself  to  give  the  whole 
credit  to  the  drawer,  and  absolutely  to  discharge  the  indorser ;  so  the  Plaintitf  was 
nonsuited.  The  rule  in  both  cases  is  laid  down  in  the  most  general  terms  without 
qualification  or  exception,  and  down  to  that  time  must  have  been  considered  as  settled 
law.  On  the  other  hand,  there  is  in  Mr.  Justice  Huller's  Introduction  to  the  Law  relative 
to  the  Trials  of  Ni'i  Prins  (p.  271,  ed.  .3),  a  note  of  the  case  of  Johnson  v.  Keiujon  in 
this  Court,  Hil.  .5  Geo.  3,  which  is  probably  Lord  Bathursl's  own  note.  In  that  note 
the  rule  is  stated  with  this  exception;  "utde.=s  he  give  timely  notice  to  the  drawer 
that  the  bill  is  not  paid  :  For,"  it  is  said,  "  where  a  man  takes  part  of  the  money  only, 
and  does  not  apprize  the  drawer  that  the  whole  is  not  paid,  he  gives  a  now  credit  for 
the  remainder.  But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid,  the 
receiving  part  of  the  money  from  the  acceptor  or  indorser  will  not  discharge  the 
drawer  or  other  indorsers  :  for  it  is  for  their  advantage  that  as  much  should  be  received 
from  the  others  as  may  be."  I  will  not  sav  that  this  is  not  a  reasonable  qualification 
of  the  rule  :  but  it  requires  some  further  investigation  ;  and  the  rather  as  the  want 
of  notice  recurs,  and  furnishes  the  appearance  of  an  objection  to  the  ai)plication  of 
that  case  to  the  case  now  in  judgment.  That  case  supposes  timely  notice  to  have  been 
given  to  the  drawer  that  the  bill  is  not  paid.  In  our  case  we  have  got  to  the  length 
of  resolving  that  notice  is  dispensed  with  for  one  purpose,  viz.  to  make  the  drawer 
answerable.  Will  it  follow,  that  in  respect  of  the  consequence  of  receiving  part  of 
the  money  from  the  acceptor  or  indorser,  according  to  the  language  of  the  case  in 
Mr.  Justice  Buller's  bonk,  the  notice  shall  also  be  dispensed  with  1  This  would  be 
carrying  that  case  a  step  further  than  the  case  itself  goes  ;  when,  perhaps  [657]  the 
reason  why  notice  is  necessary  in  the  latter  instance  is  not  the  same  as  in  the  former. 
Notice  is  required  in  the  one  to  make  the  drawer  responsible  :  it  seems  necessary  in 
the  other  to  prevent  his  being  discharged  from  his  responsibility.  The  effect  of  certain 
circumstances  may  be,  that  he  may  become  responsible  without  notice  :  but  being 
responsible,  is  not  his  responsibility  to  remain,  or  be  discharged  in  the  same  manner 
as  the  responsibility  of  any  other  drawer  who  is  made  responsible  by  having  notice  f 
Giving  a  new  credit  to  the  acceptor  woidd  undoubteilly  disobarge  a  drawer  made 
responsible  without  notice.  Then  is  not  the  receivitig  a  part  of  the  money  considered 
as  giving  a  new  credit?  The  note  in  the  Introduction  to  the  Law  of  Nisi  Prius  (o) 
says,  the  indorser  is  discharged  because  "the  indorsee  has  made  his  election  to  have 
his  money  from  the  'drawer.'"  This  is  not  very  intelligible.  In  Kellock  v.  Robinson 
(as  reported  in  2  Str.  745),  the  reason  given  is,  that  the  holder  takes  upon  himself  to 
give  the  whole  credit  to  the  drawer.  In  one  res])ect  the  two  notes  in  Lord  Raymond 
and  Strange  are  imperfect;  namely,  that  they  (lo  not  state  whether  the  money  was 
received  before,  or  at  the  time  when  the  bill  became  payable,  or  whether  after  protest, 
and  ])erhaps  notice  also,  when  the  rights  of  the  holder  had  attached.  In  the  latter 
case  possibly  a  payment  in  part  might  be  received  from  otie  without  prejudice  to  the 
right  to  proceed  against  another  for  what  remains  un[)aid,  upon  the  ground  stated  by 
Mr.  J.  Buller,  that  it  is  for  the  interest  of  all  who  are  liable,  that  as  much  should  be 
received  as  can  be  got.  And  doubtless  receiving  part  is  a  different  thing  from  taking 
a  security  for  the  whole.  The  party  gives  no  credit  in  respect  of  what  he  actually 
receives,  and  as  to  what  remains  unpaid,  he  is  in  the  same  situation  as  he  was  in  before. 
The  fact  sworn  to  by  Thomas  the  indorser,  in  opposition  to  the  Plaintiff's  attorney, 
if  it  had  been  believed,  would  have  saved  the  trouble  of  discussing  this  part  of  the 
case.  He  swore  that  it  was  agreed  that  in  consideration  of  401.  5s.  to  be  paid,  the 
holders  would  proceed  no  further  on  the  bill.  This  must  have  discharged  the  drawer. 
But  the  attorney  swore,  and  the  jury  found,  that  the  money  was  received  generally 
on  account  of  the  bill.  We  come  now  to  a  very  material  consideration.  Of  whom 
was  the  money  received?    The  answer  is,  of  the  payee;  that  is,  it  was  paid  by  an 

(a)  P.  273,  where  Kellock  v.  Robinson  is  referred  to. 
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indorser  to  his  indorsee,  to  whom  he  was  responsible.  But  one  indorser  may  pay  the 
whole  money  due  upon  a  bill  to  another  indorser  without  satisfying  the  bill  as  between 
him  [658]  and  the  acceptor  and  the  drawer.  It  is  every  day's  practice  for  a  dishonoured 
bill  to  be  thrown  back  upon  the  first  indorser;  each  indorser  taking  back  from  his 
immediate  indorser  what  he  has  paid  on  account  of  the  bill,  and  at  the  same  time 
delivering  up  the  bill  to  him,  and  the  latter  again  throwing  it  back  on  his  immediate 
indorser  till  it  at  last  arrives  at  the  first  indorser.  They  may  arrange  the  matter 
among  themselves;  and  any  one  indorser  may  sue  the  acceptor  or  drawer  instead  of 
any  of  the  preceding  indorsers,  striking  out  all  the  names  upon  the  bill  below  his  own. 
According  to  the  very  perplexed  report  of  the  ease  of  Johnson  v.  Kenyan,  in  2  Wils. 
262  {a),  the  first  indorsee  of  a  dishonoured  bill  for  10001.  after  receiving  2321.  from 
the  payee  who  indorsed  it  to  him,  and  getting  back  the  bill  from  Baldwyn  to  whom 
he  had  indorsed  it  for  value,  and  to  whom  he  returned  the  money,  recovered  the 
whole  10001.  against  the  drawer;  and  on  a  motion  for  a  new  trial  the  verdict  was 
confirmed :  and  very  rightly.  It  was  nothing  to  the  drawer  how  the  indorsers 
arranged  the  business  among  themselves.  The  point  of  notice  supposed  to  be  an 
ingredient  in  the  case  in  Mr.  Justice  Bnller's  note  did  not  arise.  It  was  assumed 
that  the  drawer  was  liable.  The  question,  as  far  as  I  can  collect  it,  was.  Whether 
the  indorsee  should  recover  the  whole  10001.  against  the  drawer,  having  received  2321. 
upon  the  bill  from  the  first  indorser?  which  is  exactly  our  case  :  and  it  was  held  that 
he  should  ;  that  he  might  recover  for  the  first  indorser  the  2321.  which  the  latter  had 
paid  and  that  the  Defendant  could  have  no  reason  to  complain,  for  he  only  paid  what 
we  ought  to  pay.  If  the  acceptor  had  paid  any  thing  on  account  of  the  bill,  it  had 
been  otherwise  :  so  much  of  the  bill  would  then  have  been  satisfied,  and  at  furthest 
the  residue  only  could  be  recovered  against  the  drawer  {b).  According  to  the  two 
notes  in  Ld.  Raymond  and  Strange,  nothing  could  have  been  recovered  in  that  case 
against  the  drawer.  But  they  are  very  short  notes;  and  possibly  the  rule  may  have 
been  meant  to  be  laid  down  only  in  respect  of  payment  by  acceptors  when  the  bill  is 
demanded.  But  whether  that  be  so  or  not,  they  do  not  apply  to  this  case ;  for  they 
both  speak  of  the  holder  receiving  a  part-payment  of  the  acceptor  of  a  bill,  or  of  the 
drawer  of  a  promissory  note  who  is  an  acceptor:  wheieas  the  [659]  case  now  in  judg- 
ment is  a  case  where  an  indorser  has  accepted  a  part  of  the  bill  from  his  indorsee, 
which  in  reason  and  justice,  and  according  to  the  constant  course  of  business,  and 
upon  the  authority  of  the  case  of  Johnson  v.  Kenyan,  will  not  prevent  the  whole  bi  11 
from  being  recovered  against  the  drawer. 

The  verdict  is  therefore  to  be  entered  for  the  Plaintiff,  who  as  he  is  certainly 
not  connected  with  the  first  indorser,  will  of  course  be  content  with  the  balance  due 
to  him. 

Per  Curiam.     Postea  to  the  Plaintiff. 

English  v.  Darky,  2  Vol.  p.  61. 

Mr.  Justice  Buller  was  absent  the  whole  of  this  Term  from  indisposition. 

End  of  Hilary  Term. 

(a)  In  Bacon  v.  Searles,  1  H.  Bl.  90,  Wilson  J.  observes,  that  the  case  of  Johnson 
V.  Kenyan  is  inaccurately  reported  in  2  Wils.  and  that  he  was  disposed  to  think  that 
the  Chief  Justice  never  said  what  he  is  there  reported  to  have  said. 

(i)  So  vice  versS,,  if  part  be  received  from  the  drawer,  the  residue  only  can  be 
recovered  against  the  acceptor.  Pierson  v.  Dunlop,  Cowp.  571,  and  Bacon  v.  Searles, 
1  H.  Bl.  88. 
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[1]     Cases   Argued  and  Determined   in  the  Court  of  Common   Pleas  in 
Michaelmas  Term,  in  the  Fortieth  Year  of  the  Keign  of  George  III. 

Bamford  v.  Burrell.     Nov.  6th,  1799. 

A  debt  accrued  subsequetit  to  an  act  of  bankruptcy,  and  previous  to  the  issuing 
of  the  commission,  is  not  barred  by  the  certificate  (a). 

This  was  an  action  for  goods  sold  and  delivered. 

At  the  Sittings  in  Michaelmas  Term  1797  a  verdict  was  found  for  the  Plaintiff  on 
the  plea  of  the  general  issue,  and  judgment  was  signed.  Previous  to  this  verdict,  viz. 
on  the  9th  of  August  in  the  same  year,  a  commission  of  bankruptcy  issued  against  the 
Defendant;  and  on  the  4th  of  December  following  he  obtained  his  cerlificate.  In 
Easter  Term  1798  the  Defendant  applied  to  the  Court  to  order  481.  12s.  the  debt  and 
costs  in  the  above  cause,  paid  into  the  hands  of  the  sheriff  of  London,  by  his  bail,  to 
be  returned  to  them  on  payment  of  the  costs  of  a  scire  facias  issued  against  them, 
to  enter  an  exoneretur  on  the  bail-piece  nunc  pro  tunc,  and  to  set  aside  the  judgment 
on  the  scire  facias,  on  the  ground  of  his  having  obtained  his  certificate  before  the  return 
of  any  ca.  sa.  issued  against  him  before  the  bail  were  fixed.  The  court  at  that  time 
directed  the  parties  to  go  to  trial  on  the  question  of  bankruptcy,  the  Defendant  pleading 
his  certificate;  and  accordingly  at  the  Guildhall  Sittings  after  that  term  the  cause 
came  on  before  Eyre,  Ch.  Just,  when  the  material  facts  in  evidence  were  ;  that  the 
act  of  bankruptcy  was  committed  by  the  Defendant  on  the  8th  of  March  1797  ;  that 
the  debt  in  question  acct  ued  to  the  Plaintifi"  in  April  following  ;  and  that  the  com-[2]- 
mission  issued  on  the  9th  of  August  in  the  same  year.  A  verdict  having  been  found 
for  the  Plaintiff,  and  a  rule  nisi  obtained  by  the  defendant  in  Trinity  Term  following 
for  setting  aside  that  verdict  and  entering  one  for  the  Defendant,  the  ease  stood  over 
till  Easter  Term  1799. 

(a)  Vide  Stacey  v.  Federici,  post,  390.  Brett  v.  Levitt,  13  East,  213.  Buss  v.  Gilbert, 
2  M.  &  S.  70.     Ex  parte  Buwness,  ibid.  479. 
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Cockell  and  Shepherd,  Serjts.  then  shewed  cause.  The  question  in  this  case  arises 
upon  the  construction  of  the  words  of  the  5  Geo.  2,  c.  30,  s.  7,  where  it  is  said,  that 
"  the  bankrupt  shall  be  discharged  from  all  debts  by  him,  her,  or  them  due  or  owing 
at  the  time  that  he,  she,  or  they  did  become  bankrupt."  Now  a  manifest  distinction 
appears  as  well  in  the  statutes  relating  to  bankrupts  as  in  the  proceedings  themselves 
between  the  time  of  the  act  of  bankruptcy  being  committed,  and  of  the  commission 
issuing.  The  13  Eliz.  c.  7,  s.  1,  directs,  that  certain  persons  committing  certain  acts 
shall  be  deemed  bankrupts,  without  referring  to  any  adjudication.  In  21  Jac.  1,  c.  19, 
8.  14,  the  time  of  suing  forth  the  commission  is  expressly  distinguished  from  that  in 
which  the  party  becomes  bankrupt;  it  being  there  enacted,  that  no  bona  fide  purchaser 
shall  be  impeached,  unless  the  commission  to  prove  the  party  a  bankrupt  be  sued  forth 
against  such  bankrupt  within  five  years  after  he  shall  become  a  bankrupt.  So  in 
7  Geo.  1,  c.  31,  s.  1,  which  empowers  creditors  having  debita  in  prtesenti  solvenda 
in  futuro  to  prove  under  the  commission,  the  words  used  are  "  becoming  bankrupts, 
and  commissions  of  bankruptcy  being  taken  out  against  them,"  evidently  considering 
the  party  as  bankrupt  indepencient  of  the  commission.  Where  it  has  been  the  intention 
of  the  legislature  to  give  relief  against  all  debts  due  at  the  time  of  the  commission, 
a  phrase  has  been  employed  expressive  of  such  intention,  as  in  12  Geo.  3,  c.  47,  s.  2, 
by  which  persons  then  in  custody  were  discharged  from  debts  due  before  the  issuing 
of  their  commissions.  The  same  distinction  is  preserved  in  the  commission,  which 
states,  that  whereas  the  party  by  exercising  trade,  &c.  did  become  bankrupt,  therefore 
the  commission  issues.  And  it  is  to  be  observed,  that  in  pleading,  the  expression 
always  used  is,  before  the  party  became  bankrupt,  not  before  the  issuing  the  commis- 
sion. It  is  the  invariable  practice  of  the  Court  of  Ghanceiy  to  expunge  debts  which 
have  been  proved  under  a  commission  where  it  appears  that  such  debts  have  been 
contracted  subsequent  to  an  act  of  bankruptcy.  And  many  commissions  have  been 
superseded  upon  proof  of  an  act  of  bankiuptcy  antecedent  to  the  time  when  the 
petitioning  creditor's  debt  accrued.  As  in  De  Gols  v.  Ward,  Gas.  Temp.  Talb.  243. 
Cooke's  B.  L.  20,  ed.  4.  The  reason  there  [3]  given  by  Lord  Talbot  is,  that  "the 
commission  must  issue  on  the  petition  of  some  creditor  who  could  be  relieved  under 
it :  but  if  the  debt  is  subsequent  to  the  act  of  bankruptcy,  the  creditor  cannot  come 
in  under  the  commission  against  the  effects  of  the  bankrupt,  though  the  person  of  the 
bankrupt  will  be  liable."  And  though  that  decision  was  afterwards  reversed  in  the 
House  of  Lords,  yet  it  appears  by  4  Brown's  Pari.  Gas.  327,  and  Ex  parte  Wainman, 
Cooke's  B.  L.  21,  that  the  reversal  proceeded  on  the  ground  of  the  old  acts  being  in 
force  at  the  time  when  the  commission  issued  ;  and  it  is  said  by  the  Lord  Chancellor 
in  Ex  parte  JFainman,  that  if  the  case  had  been  on  the  new  acts,  the  Judges  would 
have  been  of  a  contrary  opinion.  There  is  an  anonymous  case  in  2  Wils.  13.5,  C.  B. 
which  shews  that  the  petitioning  creditor's  debt  must  be  due  from  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy  committed,  though  it  do  not  become  due  to  the  petitioning 
creditor  till  afterwards.  The  act  of  bankruptcy  puts  an  end  to  the  trading  ;  it  subjects 
the  stock  and  effects  of  the  bankrupt  to  ba  assigned  ;  and  from  that  period  his  accounts 
ought  to  be  closed. 

Le  Blanc,  Serjt.  in  support  of  the  Rule.  The  effect  of  the  construction  contended 
for  by  the  Plaintiff  will  be  to  work  an  injustice  to  the  creditors  of  the  bankrupt  whose 
debts  have  been  incurred  between  the  committing  the  act  of  bankruptcy  and  the 
issuing  the  commission.  For  if  a  meichant  after  a  secret  act  of  bankruptcy  carry  on 
trade  for  any  length  of  time,  and  obtain  goods  in  the  course  of  that  trade  to  a  con- 
siderable amount,  the  creditors  anterior  to  the  act  of  bankruptcy  will  be  entitled  by 
the  above  construction  to  a  distribution  of  all  those  goods,  to  the  exclusion  of  the  very 
persons  by  whom  they  were  fmnished.  The  1  Jac.  1,  c.  15,  s.  6,  enacts,  that  upon 
lawful  warning  left  "at  the  dwelling-place  or  house  where  the  bankrupt,  his  wife  or 
family,  for  the  most  part  of  his  abode,  did  lodge,  or  remain  within  one  year  before  he, 
she,  or  they  became  bankrupt,"  the  commissioners  may  proclaim  the  party  a  bankrupt. 
In  this  case,  therefore,  it  is  clear,  that  the  words  of  the  statute  must  refer  to  the  time 
previous  to  the  issuing  of  the  commission,  and  not  the  committing  the  act  of 
bankruptcy  ;  for  the  latter  may  have  taken  place  by  an  assignment  of  the  party's 
effects  five  years  before  it  was  discovered  ;  and  the  statute  could  not  intend  that  if  he 
had  changed  his  abode  during  that  time,  the  warning  should  be  left  at  the  place 
where   he  lived   when   the  act  of  bankruptcy    was   committed.     By   5   Ann.  (a)  [4] 

(a)  Vid.  Raffhead's  Statutes,  Appendix,  p.  235. 
C.  P.  IV.— 36 
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c.  22,  B.  I,  if  any  person  who  shall  become  bankrupt  shall  remove,  conceal,  &o.  any 
effects  whereof  he  is  possessed  to  the  value  of  201.  or  any  bociks,  bonds,  &c.  with  intent 
to  defraud  his  creditors,  every  such  person  so  becoming  bankrupt,  and  being  thereof 
lawfully  convicted,  shall  suffer  as  a  felon  without  benefit  of  clergy.  Now,  supposing 
a  man  to  have  committed  an  act  of  bankiuptcy  by  an  assignment  of  bis  efl'ects,  and 
afterwards  to  remove  bis  goods  with  an  intent  to  defraud  creditors,  but  not  to  elude 
the  statutes  in  force  against  bankrupts,  he  not  considering  himself  to  be  a  bankrupt, 
would  such  a  man  be  liable  to  ati  indictment  and  execution  as  a  felon  1  The  becoming 
bankrupt  is  compounded  of  the  two  facts  ;  of  his  committing  an  act  of  bankr  uptcy, 
and  of  the  commission  issuing  against  him.  The  second  section  of  the  same  act  directs, 
that  the  certificate  shall  be  signed  by  four-fifths  of  the  creditois  in  number  and  value, 
who  shall  have  proved  their  debts  :  and  the  5  Geo.  2,  c.  30,  s.  27,  directs  the  assignees 
to  be  chosen  by  the  major  part  in  value  of  the  creditors  according  to  the  debts  then 
proved  ;  but  if  proof  of  an  act  of  bankiuptcy,  committed  prior  to  the  time  when  debts 
of  such  creditors  as  have  signed  the  certificate,  or  vtjted  in  the  choice  of  assignees, 
accrued,  be  sufbcient  to  destroy  their  right  to  prove  under  the  commission,  the  certificate 
may  be  overturned,  and  the  whole  procetdings  under  the  commission  unravelleii,  when 
every  thing  is  supposed  to  be  settled,  the  bankrupt  having  obtained  his  discharge  and 
a  dividend  having  been  actually  made.  So  the  41st  sect,  of  the  5  Geo.  2,  c.  30,  enacts, 
that  "all  certificates  which  have  been  allowed  and  confirmed  and  entered  of  record,  or 
a  true  copy  of  every  certificate  signed  and  attested  as  therein  mentioned,  shall  and  may 
be  given  in  evidence  in  any  of  His  Majesty's  Courts  of  Record,  and  be  without  any 
further  proof  deemed,  &c.  to  be  a  full  and  effectual  bar  and  discharge  of  and  against 
any  action  or  suit  which  shall  be  commenced  or  brought  by  any  creditor  of  such 
bankiupt,  for  any  debt  or  demand  contracted,  due,  or  demandable  before  the  issuing 
of  such  commission."  Again,  in  the  19  Geo.  2,  c.  32,  s.  2,  which  entitles  obligees  in 
bottomree  and  respondentia  bonds,  and  the  assured  in  policies  of  insurance,  to  prove 
their  debts  where  the  contingency  happens  after  the  issuing  of  the  commission,  the 
expression  used  is,  that  "the  debt  shall  be  proved,  the  dividend  received,  and  the 
bankrupt  be  discharged,  in  like  manner  to  all  intents  and  purposes  as  if  such  loss  or 
contingency  had  happened,  and  the  money  due  in  respect  thereof  had  become  payable 
before  the  time  of  the  issuing  of  such  commission."  Nothing  can  more  [5]  strongly 
shew  the  opinion  of  the  legislature,  that  the  time  of  issuing  the  commission  is  the  true 
period  up  to  which  all  other  debts  may  be  proved.  With  respect  to  the  12ih  Geo.  3, 
c.  47,  s.  2,  which  discharged  bankrupts  in  custody  previous  to  25th  March  1772, 
from  debts  due  before  their  respective  commissions  issued ;  it  is  not  probable  that  the 
legislature  intended  to  put  those  who  bad  not  obtained  their  certificate,  probably  in 
consequence  of  some  misbehaviour,  on  a  better  footing  than  all  those  who  had  conformed 
themselves  to  the  bankrupt  laws.  From  these  expressions  therefore  of  ail  these  statutes, 
it  is  clear  that  the  legislature  has  used  the  term  "  becoming  bankrupt,"  as  synonymous 
with  the  terra  "  when  the  commission  issued  ; "  at  least  in  those  acts  which  relate  to  the 
proof  of  debts,  and  the  effect  of  the  certificate,  though  perhaps  in  those  which  desciibe 
the  circumstances  cotistituting  a  bankrupt,  the  act  of  bankruptcy  and  the  commission 
may  sometimes  have  been  treated  as  distinct.  It  is  also  to  be  observed,  that  the 
Court  of  Common  Pleas  in  Perkins  v.  Kempland  and  others,  2  Bl.  1107,  refer  to  the  date 
of  the  commission  as  the  period  beyond  which  a  debt  cannot  be  proved,  and  to  which 
the  operation  of  the  certificate  as  a  bar  is  confined. 

Eyre,  Ch.  J.  It  is  agreed  on  all  bands  that  this  case  is  new  :  we  must  therefore 
consider  of  it;  and  in  entering  into  that  consideration  we  must  look  through  all  the 
bankrupt  laws,  and  construe  the  exceptions  used  in  the  5  Geo.  2,  with  reference  to 
the  constiuction  which  has  prevailed  upon  the  rest  of  the  bankrupt  laws.  The  5  Geo.  2, 
c.  30,  s.  7,  directs  that  every  bankiupt  conforming,  &c.  shall  be  discharged  from  all 
debts  due  or  owing  at  the  time  he  did  become  bankrupt  :  and  yet  in  the  41st  section 
of  the  same  statute  it  is  said,  that  the  certificate,  or  a  true  copy  thereof,  shall  be  given 
in  evidence,  and  be  a  bar  to  any  action  brought  for  a  debt  due  before  the  issuing  of 
the  commission.  Again,  the  7  Geo.  1,  c.  31,  s.  1,  which  allows  holders  of  bills  payable 
at  a  future  day  to  prove  under  the  commission,  describes  the  bills  in  question  as  bills 
not  due  or  payable  at  the  time  of  such  person  becoming  a  bankrupt ;  and  yet  the 
19  Geo.  2,  c.  32,  s.  2,  allows  the  obligees  in  bottomree  and  respondentia  bonds,  and 
the  assured  in  policies  of  insurance  to  prove  in  respect  of  such  bond  or  policy  as  if 
the  loss  had  happened  before  the  time  of  issuing  the  commission.     So  12  Geo.  3,  c.  47, 


2B0S.  &PUL.  6.  BAMFORD    f.  BURRELL  1123 

which  continued  the  5  Geo.  2,  c,  30,  then  near  expiring,  in  the  second  and  third 
sections  discharges  persons  against  whom  commissions  had  issued  previous  to  ■25th 
March  1772,  from  all  debts  due  before  the  commission  issued.  In  some  therefore 
the  ambiguous  expression  "becoming  bankrupt  "is  [6]  used,  and  in  others,  that  of 
the  "issuing  of  the  commission  "  without  any  reference  to  the  act  of  bankiuptcy.  It 
should  seem,  therefore,  that  the  two  expressions  must  control  and  expound  each 
other.  Doubtless  it  is  a  circumstance  of  considerable  weight  that  a  practice  of 
expunging  debts  accrued  subsequent  to  the  act  of  biiikruptcy,  has  prevailed  in  that 
Court,  to  which  the  general  jurisdiction  aiising  undtr  the  bankrupt  laws  belongs. 
Whatever  rule  has  been  adopted  in  that  Court  sufficient  to  afford  us  a  ground  for 
reasoning  by  analogy  is  entitled  to  considerable  attention.  This  however  being  a 
new  case  upon  an  act  of  parliament  the  decision  belongs  to  the  couits  of  law,  and  I 
shall  not  hold  myself  concluded  by  any  practice  of  the  court  of  Chancery.  The 
practice  alluded  to  appears  open  to  many  observations.  As  soon  as  a  single  instance 
had  occurred  of  a  debt  being  expunged,  on  account  of  its  having  been  contracted 
subsequent  to  the  act  of  bankruptcy,  it  ought  to  have  been  considered  as  an  universal 
rule  to  which  all  the  commissioners  were  bound  to  conform,  that  no  proof  of  debts 
should  be  received  unless  the  time  were  also  shewn  when  they  accrued.  It  appears 
however  to  be  the  usage  of  the  commissioners,  to  require  no  other  proof  than  that 
the  debt  was  due  at  the  time  of  issuing  the  commission  ;  and  I  am  much  surprised  to 
find  this  usage  in  some  degree  sanctioned  by  the  observation  of  Lord  Chancellor 
Hardwicke,  "that  commissioners  very  rightly  declare  a  man  a  bankrupt  only  before 
issuing  the  commission,  without  specifying  any  precise  time"(n)i.  Suppose  a  creditor 
to  have  proved  a  debt  accrued  subsequent  to  the  act  of  bankruptcy,  and  to  have 
received  a  dividend  :  could  that  dividend  be  taken  from  him?  Possibly  the  Court  of 
Chancery  might  hesitate  to  interfere :  but  how  would  the  case  stand  in  a  court  of 
law?  I  was  much  struck  with  the  apparent  injustice  of  excluding  the  proof  of  debts 
accrued  subsequent  to  an  act  of  bankruptcy,  and  thus  allowing  the  few  creditors  who 
existed  when  the  act  of  bankruptcy  was  committed  to  sweep  away  all  the  effects 
acquired  since  that  time,  to  the  prejudice  of  those  very  persons  by  whom  they  had 
probably  been  furnished.  Besides  the  person  of  the  bankrupt  himself,  after  the 
surrender  of  all  his  property,  might  still  remain  liable  to  the  majority  of  his  creditors. 
1  may  find  myself  obliged  to  say,  that  the  rule  which  has  been  adopted,  must  be 
adhered  to,  [7]  and  that  it  is  for  the  legislature,  not  for  the  court,  to  make  an  alteration. 
Still,  however,  the  consideration  of  inconvenience  will  weigh  against  a  great  deal  of 
practice  in  forming  my  opinion. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

BuLLER,  J.  The  question  in  this  case  is,  whether  the  certificate  be  a  bar  to  the 
plaintiff's  demand  l  We  who  were  in  Court  last  term  (a)2  have  considered  the  point, 
and  are  all  of  the  opinion  which  I  shall  now  deliver. 

By  the  5  Ann.  c.  22,  s.  2,  no  person  becoming  a  bankrupt  shall  be  discharged  from 
all  or  any  debts  owing  at  the  time  of  such  bankruptcy,  unless  the  certificate  be  first 
signed  by  four-fifths  in  number  and  value  of  the  creditors  who  have  proved  debts. 
The  3  Geo.  I,  c.  12,  recites  the  same  words,  and  the  5  Geo.  1,  c.  24,  says,  that 
bankrupts  conforming,  &c.  shall  be  discharged  from  all  debts  due  or  owing  to  at  the 
time  they  became  bankrupt,  and  may  plead  that  the  cause  of  action  did  accrue  before 
such  time  as  they  became  bankrupt.  The  5  Geo.  2,  c.  30,  has  the  same  words.  Use 
has  sanctioned  them,  and  it  is  most  clear  that  they  have  not  been  employed  unadvisedly 
or  inconsiderately.  In  pursuance  of  these  statutes  the  words  of  the  plea  have  always 
been,  that  on  such  a  day  the  Defendant  became  a  bankrupt ;  under  such  a  plea,  it 
has  been  the  constant  practice  and  usage  to  prove  that  the  day  on  which  the  act  of 

{ay  Vid.  1  Atk.  119. — In  1  Atk.  78  Lord  Hardwicke,  speaking  of  the  clause  in 
the  13  Eliz.  which  directs  the  commissioners  to  pay  creditors  in  proportion  to  their 
debts,  says:  "The  question  is,  what  debts  are  here  meant?  And  I  am  of  opinion,  it 
means  debts  due  at  the  time  of  the  bankruptcy,  or  when  the  commission  issued,  which 
is  the  sime  ;  for  to  prevent  disputes  about  the  time  when  he  becomes  a  bankrupt,  the 
commissioners  always  find  in  general,  that  he  was  a  bankrupt  at  the  time  the 
commission  issued." 

(a)-  Buller,  Heath,  and  Kooke,  Js. 
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bankruptcy  has  been  committed,  was  Bubsequent  to  the  contracting  of  the  debt.  We 
think  the  words  of  the  statute  are  so  explicit  that  they  admit  of  no  doubt,  and  if 
there  were  room  for  doubt,  the  usage  and  practice  which  have  prevailed  must  decide. 
The  practice  of  the  Court  of  Chancery  to  expunge  debts  which  have  become  due 
since  the  act  of  bankruptcy,  is  likewise  founded  on  the  same  construction  of  the 
statute,  and  that  affords  a  very  long  list  of  authoiities,  entitled  to  the  greatest  weight 
and  consideration,  because  the  whole  business  of  bankruptcy  is  the  almost  daily 
subject  of  decision  in  that  Court.  I  think,  it  was  admitted,  that  a  debt  which  was  not 
contracted  till  after  the  act  of  bankruptcy,  would  not  be  a  good  foundation  for  a 
commission,  and  if  it  will  not  sustain  the  commission,  the  proposition,  that  it  may  be 
proved  under  the  commission  at  all,  becomes  extremely  difficult.  Tho  proof  of  a  debt 
is  the  same,  whether  it  bo  the  debt  of  a  petitioning  creditor  or  of  any  other  creditor, 
for  the  creditor  must  in  every  case  swear,  that  the  bankrupt  was  indebted  before, 
and  at  the  time  of  suing  out  the  commission  (h). 

[8]  But  the  two  grounds  of  argument  insisted  on  for  the  Defendant  were,  first,  that 
a  person  is  not  a  bankrupt  till  a  commission  has  issued  against  him  ;  secondly,  that  some 
statutes  make  use  of  the  words  "at  the  time  of  issuing  the  commission,"  and  that  all 
statutes  made  in  pari  materia  ought  to  be  considered  together,  and  expounded  by  each 
other.  As  to  the  first  ground,  undoubtedly  a  man  does  not  fall  within  many  of  the 
provisions  of  the  bankrupt  laws  till  he  is  declared  a  bankrupt,  and  therefore  there  is 
the  same  reason  for  extending  the  discharge  to  that  time  as  to  the  date  of  the  com- 
mission. But  that  has  not  been  contended  for.  The  commission  and  the  declaration 
of  the  bankruptcy  relate  to  the  act  of  bankruptcy,  and  when  a  man  is  declared  a 
bankrupt,  he  is  so  to  all  intents  and  purposes  from  the  time  that  the  act  of  bankruptcy 
was  committed.  But  speaking  of  a  bankrupt  in  the  sense  of  the  objection  is  a  technical 
use  of  the  word,  whereas  in  the  natural  sense,  it  means  only  having;  committed  an  act 
of  bankruptcy.  In  tho  affidavit  to  obtain  the  commission,  the  ])etitioner  swears,  that 
he  believes  the  paity  is  become  a  bankrupt,  within  the  intent  of  the  statutes,  which 
being  previous  to  tho  commission,  of  course  cannot  include  it.  It  is  impossible  to  read 
the  case  of  Goddard  v.  VanderUeyden  without  seeing  that  this  point  was  then  considered 
as  clear.  It  is  stated  as  a  thing  before  settled,  that  the  cause  of  action  must  be  such 
as  would  produce  a  proveable  debt,  which,  it  is  said,  was  not  the  case  there  at  the 
time  of  the  bankruptcy  committed,  a  terra  very  inapplicable  to  the  issuing  of  the 
commission.     Lord  Ch.  J.  de  Grey  («)  states  the  question  to  be,  what  [9]  debt  was 

(J)  2  Co.  B.  L.  1,  33. 

(a)  The  judgment  of  Lord  Ch.  J.  de  Grey  in  the  above  case  was  cited  by  Mr.  J. 
BuUer  from  a  manuscript  note  of  the  late  Mr.  J.  Gould,  to  the  following  effect : 

De  Grey,  Ch.  J.  The  Defendant  in  this  action  being  arrested,  the  present  Plaintiff 
became  his  bail  to  the  Sheriff,  in  consideration  of  which  the  Defendant  promised  to 
save  him  harmless.  The  Defendant  not  having  put  in  bail,  tho  Plaintiff' in  the  original 
cause  sued  this  Plaintiff  on  the  bail-bond  and  obtained  judgment,  and  he  was  obliged 
to  pay  the  debt  and  costs.  To  recover  this  he  sued  the  Defendant,  who  pleaded  that 
he  became  bankrupt  before  the  cause  of  action  aceruoii ;  at  the  trial  before  Lord 
Camden,  a  case  was  reserved,  which  stated  ;  that  in  May  1763,  the  Defendant  was 
arrested  ;  that  the  Plaintiff  became  bail  for  him  ;  that  in  Mich.  Term  1763,  judgment 
was  obtained  against  the  Plaintiff"  on  the  bail-bond  so  given  by  him  ;  that  on  the  10th 
of  March  1764,  the  Defendant  became  a  bankrupt ;  that  at  that  time  a  writ  of  error 
was  depending  on  the  judgment  obtained  on  the  bail-bond,  which  having  been  carried 
from  the  Exchequer  Chamber  into  Parliament,  was  there  nonprossed  in  January  176.5  ; 
that  on  the  21st  of  the  same  month  a  fieri  facias  issued  against  the  pre.sc  it  Plaintiff  at 
the  suit  of  the  Plaintiff  in  the  original  action,  and  thereupon  the  debt  due  from  this 
Defendant  with  the  costs  was  paid,  and  that  on  the  2d  of  May  176.5,  this  Defendant 
obtained  his  certificate. 

The  question  made  is,  whether  the  debt  recovered  by  the  Plaintiff  was  a  debt  which 
could  be  proved  as  such  against  the  Defendant  under  the  commission,  aiul  was  there- 
fore discharged  by  the  certificate'!  There  are  three  provisions  in  the  bankrupt  laws 
relative  to  this  subject ;  the  first  directs  what  debts  shall  be  admitted  ;  the  secotid, 
what  debts  shall  be  discharged,  and  the  third,  how  the  discharge  is  to  be  pleaded. 
B_T  the  old  acts  of  34  &  35  Hen.  8,  c.  4,  and  13  Eliz.  c.  7,  it  is  generally  provided, 
that  the  effects  of  the  bankrupt  shall  be  divided  amongst  the  creditors.     The  1  Jac. 
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due  from  the  Defendant  to  the  Plaintiff  on  the  10th  of  March  1764,  which  was  the 
very  day  on  which  the  act  of  bankruptcy  was  committed.  Now  this  plainly  shews 
what  [10]  his  opinion  was.  On  the  second  objection  the  statutes  12  Geo.  3,  c.  47,  & 
14  Geo.  3,  c.  77,  were  mentioned  and  relied  on.     But  those  are  particular  insolvent 

c.  15  directs,  that  they  shall  be  divided  amongst  those  that  come  in  within  four 
months.  No  positive  rule  is  laid  down  in  former  acts  to  distinguish  who  are  to  be 
admitted  to  share,  but  the  principle  is  to  divide  equally.  The  commissioners  have  a 
power  to  take  order  according  to  wisdom  and  discretion,  and  to  fix  which  debts  were 
owing  when  the  paity  became  bankrupt.  The  succeeding  act  of  1  Jac.  c.  15,  takes  it 
up  so  :  and  so  it  is  understood  in  the  21  Jac.  c.  19,  except  where  execution  has  been 
executed  at  the  time  of  the  bankiuptcy.  The  subsequent  statutes  of  5  Ann.  c.  22, 
5  Geo.  1,  c.  24,  &  5  Geo.  2,  e.  30,  consider  it  in  the  same  light,  making  all  securities 
given  by  the  bankrupt  to  creditors  for  securing  debts  due  at  the  time  of  the  bankruptcy 
as  a  consideration  for  obtaining  his  certificate,  void.  With  respect  to  the  discharge  of 
debts,  the  old  statutes  did  not  release  the  person  or  future  effects,  but  provided  that 
the  same  remedy  should  subsist  as  before  for  what  remained  unsatisfied.  By  4  Ann. 
c.  17,  bankrupts  are  made  subject  to  imprisonment,  and  in  some  cases  to  capital 
punishment :  but  if  they  conform,  then  (amongst  other  things)  they  are  discharged 
from  all  debts  due  and  owing  when  they  became  bankrupts.  The  subsequent  statutes 
make  the  same  provision.  And  when  they  direct  how  the  discharge  is  to  be  pleaded, 
they  provide  that  if  the  bankrupt  be  sued  for  debts  due,  efec.  he  shall  be  discharged, 
and  may  plead  that  the  cause  of  action  accrued  before  the  bankruptcy.  Now,  may 
not  a  cause  of  action  accrue  vi'here  there  is  no  debt  due  and  owing  ?  Yet  the  debt 
must  be  proveable  under  the  commission,  or  it  cannot  be  discharged  :  and  to  be  so,  it 
must  be  a  debt  due  and  owing,  which  is  the  same  thing  as  demandable,  which  a  note 
payable  at  a  future  day  is  not.  The  first  thing  which  a  creditor  must  swear  to  is  a 
sum  due  :  and  by  5  Geo.  2,  c.  30,  ho  is  guilty  of  perjury  if  he  swear  to  what  is  not 
due,  or  to  more  than  is  due.  Therefore,  future  debts,  not  then  demandable,  nor  then 
due  and  owing,  could  not  be  proved.  The  7  Geo.  1,  c.  31,  which  directs  that  securities 
payable  at  a  future  day  shall  be  proveable  under  the  commission,  and  discharged  by 
the  certificate,  has  been  held  to  extend  to  all  kinds  of  certain  debts.  Sivaine  v.  De 
Mattus,  2  Str,  1211.  Contingent  debts,  however,  still  remainded  unprovided  for. 
Therefore,  in  Tully  v.  Sparks,  2  Str.  867,  the  Court  of  K.  B.  held,  that  a  bond  for  the 
payment  of  a  sum  after  the  death  of  the  obligor,  if  he  married  M.  L.  and  she  survived 
him,  was  not  proveable.  Pailiament  then  interposed  in  favour  of  trade,  and  by 
19  Geo.  2,  c.  32,  made  bottomry  and  respondentia  bonds  proveable.  On  the  principle 
of  these  two  statutes,  the  Court  of  Chancery  endeavoured  to  introduce  another  case 
of  compassion.  Tradesmen  generally  provide  for  their  families  by  personal  securities  : 
they  enter  into  a  bond  to  pay  so  much  money  to  trustees  on  the  contingency  of  the 
wife  or  children  surviving  the  obligor.  If  the  contingency  had  not  happened  during 
the  commission,  these  bonds  could  not  come  in.  But  in  cases  where  the  bankrupt  has 
died  during  the  proceedings,  the  bond  or  covenant  becoming  due,  the  Court  of 
Chancery  has  admitted  it;  Ex  parte  Caswell,  2  P.  Wms.  497.  This  has  been  done 
several  times  ;  and  Lord  C.  King  held,  that  the  distribution  of  the  estate  should  not 
wait  for  the  contingency,  but  that  if  the  contingency  happened  before  distribution 
made,  or  even  before  the  second  dividend,  the  creditor  should  come  in.  Lord  Hard- 
wicke  on  the  6th  of  August  1740,  in  the  case  c.c  parte  Newhirgh,  held,  that  where  a 
bond  on  marriage  was  given  to  trustees  to  pay  a  sum  of  money,  if  the  wife  survived, 
and  no  dividend  had  been  made  before  the  husband's  death,  held  that  the  commis- 
sioners were  right  in  admitting  the  trustees.  But  ex  parte  Groome,  1  Atk.  115,  where 
the  husband  covenanted  before  marriage  to  leave  his  wife  6001.  in  case  she  survived 
him,  and  the  husband  became  bankrupt,  and  died  before  any  dividend  made.  Lord 
Hardwicke  decided,  that  the  wife  should  not  be  admitted,  because  it  was  not  a  debt 
which  would  be  discharged  by  the  certificate  ;  but  observed,  that  creditors  and  parties 
have  often  been  compassionate.  Ex  parte  Mitchell,  1  Atk.  120,  was  a  like  covenant 
and  a  bond  ;  the  bankrupt  paid  9s.  in  the  pound  and  died  ;  the  wife  petitioned  Lord 
Hardwicke,  who  admitted  her,  there  being  no  opposition,  and  declared,  that  if  there 
had  been  a  judgment  the  wife  would  have  been  entitled  to  come  in  as  a  claimant 
before  the  death  of  the  husband,  and  the  assignees  must  have  retained  enough  to 
answer  a  dividend.     The  bar  much   doubted    of    the  propriety  of  the  order ;   Lord 
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acts,  and  do  not  [11]  at  all  alter  the  general  system  of  the  bankrupt  laws.  The 
insolvent  acts  are  temporary  roeiciful  laws,  discharging  men  from  their  debts  because 
they  have  nothing  to  pay,  and  the  legislature  undoubtedly  may  discharge  them  from 
what  time  they  think  fit.     They  might  have  extended  the  discharge  to  the  time  of 

Hardwicke  recollected  the  impropriety  himself,  ordered  it  to  be  spoken  to  again,  and 
was  satisfied  that  it  would  have  been  a  dangerous  precedent.     He  said  that  a  like 
order  in  Gieenmoay's  case,  1  Atk,  113,  was  made  by  consent  of  the  assignees,  »nd  that 
Lord  King's  opinion  in  ex  parte  Camell,  2  P.  VVms.  497,  was  merely  obiter,  and  had 
been  doubted   both  by  Lord  Talbot  and  himself.     It  is  now  settled  that  .'such  family 
provisions  cannot  come  in  unless  the  contingency  happen  before  the  act  of  bankruptcy. 
Yet  even  here  the  Court  has  introduced  exceptions ;  for  where  a  bill  is  brought  to 
recover  the  wife's  fortune,  the  Court  will  oblige  the  assignees  to  do  reasonable  justice. 
It  was  said  in  Mitchell's  cxise,  that  if  there  be  a  judgment  it  becomes  a  legal  debt ;  but 
I  ddubt  whether  it  was  admitted  as  such.     In  Jacob's  case,  1759,  the  husband  tried  an 
experiment,  and  confessed  a  judgment  in  contemplation  of  bankruptcy  ;   but  Lord 
Northington  refused  to  admit  the  wife  a  creditor,  it  being  an  open  fraud.     There  is 
another  species  of  debts  which  comes  nearer  to  the  present,  viz.  debts  not  oidy  con- 
tingent but  unceitain  in  point  of  liquidation.     In  these  cases  it  is  not  necessaiy  that 
the  specific  sum  should  appear  as  the  balance  of  account ;  the  claim  may  be  admitted, 
and  the  Court  will  take  a  method  to  ascertain  what  was  due  at  the  time  of  the  bank- 
ruptcy.    But  where  it  is  uncertain  whether  the  cause  of  action  will  ever  be  aulhenti- 
cited  ;  or,  if  it  be,  whether  it  will  produce  a  debt  to  any  particular  amount,  it  is 
otherwise.     Thus  an  assiult  and  battery  committed  before  the  bankruptcy  is  a  good 
cause  of  action.     But  where  a  verdict  in  such  a  case  was  recovered  duiing  the  pro- 
ceedings under  the  commission,  and  judgment  was  not  obtained  till  after  the  certificate, 
the  Defendant  having  applied  to  K.   B.  to  be  discharged,  it  was  objected  that  the 
bankiupt  had  nothing  to  do  but  to  plead  that  the  cause  of  action  arose  before  the 
bankruptcy.     But  the  Court  held,  that  to  do  that,  the  cause  of  action  must  be  such  as 
produces  a  proveable  debt,  which  was  not  the  case  there  at  the  time  of  the  bankruptcy 
committed.    It  was  then  urged  ;  that  the  verdict  having  ascertained  the  amount  should 
have  relation  to  the  cause  of  action,  but  the  Court  said,  that  the  debt  must  be  due  and 
owing,  and  decided  in  favour  of  the  Plaintiff.     I  never  knew  an  instance  of  an  attempt 
to  prove  a  debt  where  the  cause  of  action  arose  on  a  breach  of  covenant  in  a  lease. 
In  Berkely  aiul  Another  v.  Kemstow,  Cro.  Eliz.  123,  a  promise  to  keep  a  prisoner  safely, 
and  to  save  the  gaoler  harmless,  was  held  by  the  Court  to  be  a  promise  on  which  the 
party  might  sue  presently  upon  the  escape.     But  that  sort  of  case  ditfers  from  what 
was  mentioned  at  the  bar,  of  a  right  of  action  before  a  special  damnification.     For 
where  a  band  is  given  to  indemnify  bail,  and  on  the  party  not  appearing,  the  surety 
immediately  biings  an  action,  the  indemnity  bond  may  be  held  forfeite  I,  because  of 
(he  danger  which  the  surety  incurs  of  being  sued.     I  will  not  say  how  such  bonds  as 
these  could  be  admitted.     But  these  cases  are  strong  authorities.     And  if  in  the  case 
at  the  bar  judgment  had   been  obtained  against  the  bankrupt,  it  would  have  been 
similar  in  (irinciple  to  them  ;  for  then  there  would  have  been  a  legal  debt,  though  the 
damnification  would  have  been  uncertain.     On  the  lOlh  of  March  1764  what  debt  was 
due  from  the  Defendant  to  the  Plaintiff?     It  is  true  the  latter  was  to  be  saved  harmless  ; 
but  if  be  had  gone  in  under  the  commission,  he  must  have  proved  some  debt  due. 
Can  I  imjily  a  damnification  ?     It  is  a  proi)able  loss  ;  but  it  is  difficult  to  say  what  the 
Plaintiff  would  have  sworn  to,  and  more  so  to  say  what  he  would  have  demanded. 
Suppose  no  bankiuptcy  had  happened,  the  Defendant  could  not  have  been  held  to 
special  bail,  nidess  the  Plaintiff  had  suffered  a  special  damnification.     What  damage 
would  a  jury  have  given  1     At  any  rate  judgment  could  only  stand  as  a  security,  for 
no  execution  couM  be  taken  out  till  the  party  were  actually  damnified,  6  Mod.  77. 
Though    there  was  no  actual  subsisting  debt  on  the  10th  of  March   17G4  due  and 
owing,  yet  the  judgment  in  this  case  is  evidence  of  the  debt,  and  may  be  a  measure 
for  the  damnification,  but  that  damnification  may  not  be  what  is  now  complained  of, 
namely,  paying  the  whole  sum.     The  original  P'laintiff  might  have  come  in  under  the 
commission  and  proved  the  debt,  and  then  the  bankrupt  would  not  have  been  indebted 
for  it  to  this  Plaintiff  also.     Or  suppose  the  Defendant  to  have  paid  10s.  in  the  pound, 
the  remainder  would  have  been  the  damnification.     Or  suppose  the  Defendant  had 
been  taken  in  execution  by  the  original  Plaintiff,  that  would  have  been  a  discharge  of 
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the  certificate,  if  they  had  pleased,  with  equal  reason.  And  yet  all  cases,  except  those 
depending  at  the  time  when  the  particular  acts  passed,  would  remain  to  be  decided 
under  the  general  bankrupt  laws.  Under  those  general  laws,  we  are  of  opinion,  that 
debts  proveable  under  the  commission,  and  debts  to  be  discharged  by  the  certificate, 
are  convertible  teims;  and  that  debts  not  due  at  the  time  of  the  act  of  bankruptcy, 
except  in  the  cases  specially  provided  for  by  particular  statutes,  are  not  affected  by 
the  com-[12]missioti. 

This  case  admits  of  many  other  observations,  both  on  the  statutes  and  the  judicial 
determinations  upon  them  :  but,  perhaps,  I  may  be  thought  to  have  been  too  prolix 
already  on  a  point  which  appears  to  have  been  long  and  fully  settled,  and  I  should 
not  have  occupied  so  much  time,  but  from  respect  to  a  great  opinion  which  seemed  to 
diflfer  from  that  which  I  now  deliver,  and  to  which  opinion  we  all  owe  the  utmost 
deference.     Let  the  judgment  be  entered  for  the  Plaintiff. 

Judgment  for  the  Plaintiff. 

Lechmere  v.  Eice.     Nov.  12th,  1799. 

To  debt  on  bond  the  Court  will  permit  the  Defendant  to  plead  non  est  factum, 

and  usury  (a). 

Williams,  Serjeant,  shewed  cause  against  a  rule  nisi  for  pleading  to  an  action  of 
debt  on  bond  ;  first,  non  est  factum  ;  and,  secondly,  that  the  bond  was  given  upon  au 
usurious  consideration  :  and  contended,  that  although  usury  was  not,  strictly  speaking, 
an  unconscientious  plea,  yet,  that  as  it  is  the  constant  practice  of  the  Court  to  refuse 
a  rule  of  this  kind  where  the  pleas  are  inconsistent  (6),  they  would  not  depart  from 
that  rule  in  the  present  instance.  He  also  relied  on  an  affidavit,  stating,  that  the 
witness  to  the  bond  lived  in  Worcestershire,  and  that  the  Plaintiff  would  be  put  to 
great  expence,  if  he  were  obliged  to  bring  him  to  London  where  the  venue  was  laid. 

Shepherd,  Serjt.  in  support  of  the  Rule,  insisted,  that  the  object  of  pleading  non 
est  factum  was  to  oblige  the  Plaintiff  to  produce  the  witness  to  the  bond,  in  order 
that  the  Defendant  might  have  the  opportunity  of  cross-examining  him  as  to 
the  usury. 

The  Court  were  of  opinion  that  the  two  pleas  were  not  more  inconsistent  than 

the  bail.  Indeed,  how  could  the  Plaintiff  come  in  under  the  commission,  when  by  his 
writ  of  error  he  had  asserted  that  he  had  not  paid  nor  ought  to  pay  the  debt"!  that 
would  have  precluded  him  from  proving  the  judgment.  Suppose  this  Plaintiff  had 
proved  the  debt,  and  received  203.  in  the  pound  before  the  certificate  allowed,  and 
then  run  away,  and  that  the  original  creditor  had  also,  before  the  certificate  allowed, 
taken  the  bankrupt  in  execution,  in  that  case  the  latter  would  have  got  nothing. 
Suppose  this  Plaintiff  had  not  paid  the  debt,  but  had  suffered  himself  to  be  taken  in 
execution,  could  he  have  come  in  as  a  creditor  for  the  money?  Such  a  case,  I  believe, 
never  happened.  In  the  cases  cited,  the  Court  held,  that  there  was  a  cause  of  action 
even  from  the  terror  of  an  execution.  In  the  present  case  there  was  also  a  cause  of 
action  from  the  Defendant's  non-appearance  ;  but  the  damnification  is  not  money  paid, 
and  therefore  it  is  not  a  cause  of  action  upon  a  debt  due  and  owing,  which  is  the  only 
kind  of  debt  proveable  under  a  commission.  I  think  the  judgment  does  not  add  any 
material  circumstance  to  the  case.  In  Chilton  v.  Wiffin  (3  Wils.  13)  the  acceptor  of  a 
bill  of  exchange,  who  had  no  effects  in  his  hands,  but  was  only  a  surety,  on  the  failure 
of  the  drawer  his  principal,  was  only  admitted  a  creditor  for  what  he  had  paid  ;  but  as 
to  the  rest,  it  was  held  not  to  be  a  debt  due  and  owing,  and  therefore  he  could  not 
have  come  in  under  the  commission.  That  case  is  strong  in  principle  :  and  it  is  in 
point  with  the  present,  except  as  to  the  circumstance  of  the  judgment,  which  I  lay 
out  of  my  consideration. 

Per  Curiam. — Judgment  for  the  Plaintiff. 

(a)  Vide  Thyatt  v.  Young,  post,  72.     M'Connell  v.  Hector,  post.  549. 

(6)  See  1  Sellon,  298,  299.  But  in  Steele  and  Others  v.  Pindar,  Barnes,  347, 
where  not  guilty,  and  a  general  release  were  allowed  to  be  pleaded  together,  a  reason 
was  given  by  the  Court  which  applies  to  the  principal  case ;  viz.  that  the  second  plea 
could  not  be  given  in  evidence  under  the  general  issue ;  and  with  this  agrees  Shaw  v. 
Everett,  ante,  vol.  i.  p.  222. 
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inaiiy  vvhicb  arc  allowed  to  be  pleaded  together,  as  not  guilty  to  an  assault  mid 
a  special  justificatioii :  and  that  prubabi}'  the  true  reason  foi'  opposing  tbis  rule  was, 
as  had  been  suggested,  to  keep  tbe  attesting  witness  out  of  the  way.  Thoy  observed, 
that  the  Court  of  Common  Pleas  only  continued  to  exorcise  an  authority  over  a|)plica- 
tions  for  pleading  several  [13]  matters  (which  had  originally  been  the  practice  of  the 
King's  Bench  also)  in  order  to  prevent  an  oppressive  use  being  made  of  that  libeity 
which  is  given  by  the  statute  (4  Auiie,  c.  IG,  s.  4). 
Kule  absolute. 


Browning  v.  S.  Wkight  and  Others,  Executors  of  J.  Wright.    Nov.  13tb,  1799. 

[Referred  to,  Budd  v.  Fairmaner,  1831,  8  Bing.  53 ;  David  v.  Sabin,  [1893]  1  Ch.  532.] 

A.  after  granting  certain  premises  in  fee  to  B.  and  after  warranting  the  same  against 
himself  and  his  heirs,  covenanted,  that  notwithstanding  any  act  by  him  done  to  the 
contrary  he  was  seised  of  the  premises  in  fee,  and  that  he  had  full  power,  &c.  to 
convey  the  same;  he  then  covenanted  for  himself,  his  heirs,  executors,  and  aiimitiis- 
trators,  to  make  a  cart-way,  and  that  B.  should  quietly  enjoy  without  ititertuptioii 
from  himself,  .or  any  person  cluimiiig  under  him  ;  and,  lastly,  that  he  his  heirs,  and 
assigns,  and  all  persons  claiming  under  him,  shuuld  make  further  assurance.  Held, 
that  the  intervening  general  words,  "full  power,  &c.  to  convey,"  were  either  part 
of  the  preceding  special  covenant ;  or,  if  not,  that  they  were  qualified  by  all  the 
other  special  covenants  against  the  acts  of  himself  and  his  heirs  (a)'. 

Covenant  against  the  representatives  of  James  Wright.  The  declaration  stated, 
that  the  said  J.  Wright  V)y  indenture  in  his  life-limr,  fully,  clearly  and  absolutely 
granted,  bargained,  sold,  enfeoffeil,  and  confirmed  to  the  Plaintiff,  his  heirs  and  assigns 
a  certain  piece  or  parcel  of  arable  land  (describing  it),  and  all  ways,  waters,  &c,.  and 
all  his  estate,  right,  title,  &c.  in  law  or  equity,  to  have  and  to  hold  to  the  Plaintiff, 
his  heirs  and  assigns,  absolutely  and  for  ever;  that  he  warranted  it  against  himself 
and  his  heirs,  and  for  himself  and  bis  heirs,  and  covenanted  that  he  was,  notwithstand- 
ing any  act  by  him  done  to  the  contrary,  lawfully  and  absolutely  seized  in  fee  simple, 
and  that  he  had  a  good  right,  full  power,  and  lawful  and  absolute  authority  to  convey  ; 
that  by  virtue  of  this  conveyance  the  Plaintiff  entered  and  was  possessed  and  fulfilled 
all  his  covenants  and  agreements.  "Yet  protesting  that  J.  Wright  did  not  in  his  life- 
time well  and  truly  observe,  &c.  and  that  the  said  Defendants  have  not  nor  have  any 
of  them  since  the  death  of  the  said  J.  Wright  well  and  truly  observed,  &c.  any  of  the 
covenants,  clauses  and  agreements  in  the  said  indenture  contained  on  their  part  and 
behalf  respectively  to  be  observed,  &c.  ;  in  fact  the  said  Plaintiff  says  that  the  said 
J.  Wright  had  not  at  the  time  of  making  the  said  indenture  nor  at  any  time  before 
or  since  good  right,  full  power,  and  lawful  and  absolute  authority,  or  any  right,  power, 
or  authority  whatsoever  to  convey  or  assure  the  said  piece  or  parcel  of  arable  land 
or  any  part  thereof  to  the  said  Plaintiff  his  heirs  and  assigns  in  manner  [14]  aforesaid 
or  in  any  manner  whatsoever  (a)^  :  by  reason  whereof  afterwaids  and  after  the  making 

(ay  Vi<le  Tatlersall  v.  Groote,  post,  253.  IloweU  v.  Ekhards,  11  East,  633.  Seddon 
V.  Senate,  13  Eist,  63-71.  Barton  v.  Fitzgerald,  15  East,  530.  Hesse  v.  Stevenson, 
3  B.  &  P.  565.     Kind  v.  Marshall,  1  B.  &  B.  319.     Fowd  v.  inison,  8  Taunt.  545,  546. 

(a)''  As  the  Plaintiff  in  this  case  meant  to  rely  on  the  covenant  by  J.  Wright  that 
he  had  good  right,  full  power,  and  lawful  authority  to  convey,  it  seems  that  after 
negativing  the  Defendant's  title  to  convey  he  need  not  have  proceeded  to  state  an 
eviction  ;  for,  on  a  general  covenant,  the  breach  may  be  as  general  as  the  covenant. 
Bradshaw's  case,  9  Co.  60  h.  Co.  Ent.  117  a.  Cro.  Jac.  304.  H.  C.  Muscat  v.  Ballett, 
Cro.  Jac.  369.  Glinester  v.  Avdleij,  Sir  T.  Raymond,  14.  JFootm  v.  Ilele,  1  Mod.  292, 
agreed.  Per  Cur.  Holder  v.  Taylor,  Hob.  12.  Indeed,  it  may  be  questionable  whether 
the  averment,  that  E.  Child  and  Mary  his  wife  claimed  to  be  lawfully  seised  of  the 
premises,  and  required  the  Plaintiff  to  deliver  up  possession  or  to  become  tenant  to  them, 
and  that  tniless  he  had  accordingly  become  their  tenant,  he  would  have  been  evicted, 
and  that  he  did  become  their  tenant,  without  shewing  any  entry  by  E.  Child  and  his 
wife,  or  any  actual  disturbance  by  thera  to  authorize  him  in  so  doing,  can  be  said  to 
be  such  an  averment  of  eviction  as  the  law  requires  in  cases  where  any  averment  of 
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of  ihe  said  iudeiiturd  and  the  death  of  the  said  J.  Wright,  to  wit  on,  &c.  one  Edward 
Child  and  Mary  his  wife  then  being  and  claiming  to  be  I  iwfuUy  and  rightfully  seised 
of  and  iu  the  said  piece  or  parcel  of  arable  land  wi  li  the  appurtenances  in  their 
demesne  as  of  fee  in  right  of  the  said  Mary,  and  having  a  lawful  right  of  entry  into 
the  same  in  right  of  the  said  Mary  by  a  lawful  (i)  and  rightful  title  not  derived  by 
from  under  or  by  means  of  the  said  indenture  or  by  from  or  under  the  said  Plaintiff, 
required  the  said  Plaintiff  to  deliver  up  the  possession  of  the  said  piece  or  parcel  of 
arable  land  to  them  the  said  Edward  and  Mary,  or  to  become  tenants  thereof  to  and 
to  hold  the  same  of  the  said  Edward  and  Mary  at  and  under  a  certain  yearly  rent,  to 
wit  the  yearly  rent  of  thirteen  pounds  to  be  therefore  paid  by  the  said  Plaintiff,  and 
would  then  [15]  and  there,  unless  the  said  Plaintiff  had  so  delivered  up  the  possession 
thereof  or  become  such  tenant  of  and  so  held  the  same,  have  ejected,  evicted,  expelled, 
put  out  and  amoved  the  said  Plaintiff  from  and  out  of  the  possession  thereof,  where- 
upon the  said  Plaintiff'  to  prevent  bis  being  obliged  so  to  deliver  up  the  possession 
thereof  or  being  so  ejected,  evicted,  expelled,  put  out  and  amoved,  then  and  there 
was  forced  to  and  did  become  such  tenant  thereof  to  and  so  held  the  same  of  the  said 
Edward  and  Mary,  whereby,"  &c.  alleging  the  Plaintiff's  loss  in  being  deprived  of  his 
fee-simple,  and  being  obliged  to  hold  as  tenant;  his  having  laid  out  money  on  the 
premises  previous  to  his  knowledge  of  the  badness  of  J.  Wright's  title,  and  his  having 
paid  a  large  sum  to  E.  Child  and  Mary  his  wife  for  the  mesne  profits. 

The  Defendants  prayed  oyer  of  the  indenture,  and  it  was  read  to  them  in  these 
words,  to  wit,  "This  indenture  made,  &e.  witnesseth,  that  the  said  J.  Wright,  for  and 
in  consideration  of  the  sum  of  1801.  of  lawful  money  of  Great  Britain,  to  him  in  hand 
paid  by  the  said  Plaintiff,  at  or  before  the  sealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  hath  granted,  bargained,  sold,  enfeoffed,  and 
confirmed,  and  by  these  presents  doth  fully,  clearly,  and  absolutely  grant,  bargain, 
sell,  enfeoff,  and  confiim  unto  the  said  Plaintiff  and  to  his  heirs  and  assigns,  all  that 
piece  or  parcel  of  arable  land  (describing  it)  with  the  appurtenances  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  yearly,  and  other  profits  of 
the  said  premises,  and  every  part  and  parcel  thereof ;  and  all  the  estate  and  estates, 
right,  title,  interest,  use,  trust,  claim  and  demand  whatsoever,  in  law  or  equity,  of 
him  the  said  J.  Wright,  of,  in,  to,  or  out  of  the  said  premises,  every  or  any  part  or 
parcel  thereof ;  To  have  and  to  hold  the  said  piece  or  pircel  of  arable  land,  hereby 
granted,  bargained,  sold,  enfeoffed,  and  confirmed,  or  mentioned,  or  intended  so  to 
be,  and  every  part  and  parcel  thereof,  unto  the  said  Plaintiff,  his  heirs,  and  assigns 
for  ever,  to  and  for  the  only  proper  use  and  behoof  of  the  said  Plaintiff,  his  heirs  and 
assigns,  absolutely  and  for  ever,  without  any  condition,  redemption,  trust,  or  revoca- 
tion whatsoever,  and  to  and  for  no  other  use  or  uses,  intents,  trusts,  or  purposes 

this  kind  is  necessary.  In  Foster  v.  Pierson,  4  Terra  Rep.  620,  n.  (a)  it  was  admitted 
that  the  eviction  need  not  be  alleged  to  have  been  by  legal  process ;  but  some  eviction 
must  be  shewn;  for  Shepherd's  Touchstone,  c.  7,  p.  170,  speaking  of  a  covenant  for 
quiet  enjoyment,  and  disturbances  lawful  and  unlawful,  says,  "and  in  all  cases  where 
any  person  hath  title,  the  covenant  is  not  broken  until  some  entry  or  other  actual 
disturbance  be  made  by  him  upon  his  title."  So  in  Hunt  v.  Cope,  Cowp.  243,  where 
the  Plaintiff,  to  an  avowry  for  rent,  pleaded  certain  acts  of  the  lessor,  "  whereby  he 
was  deprived  of  the  use  of  the  premises,"  without  averring  eviction.  Lord  Mansfield 
said,  that  the  lessee  certainly  should  have  pleaded  eviction,  and  the  facts  stated  might 
have  been  sufficient  for  the  jury  to  have  found  a  verdict  in  his  favour;  and  the  plea 
was  held  ill. 

(b)  The  cases  of  Foster  v.  Pierson,  4  Term  Rep.  617,  and  Uodgs'm  v.  The  East  India 
Company,  8  Term  Rep.  278,  have  now  completely  settled  that  an  allegation  of  "lawful 
title"  is  sufficient,  without  setting  out  that  title.  But  the  Plaintiff  must  shew  in  some 
manner  that  the  title  of  the  person  entering  upon  him  is  not  derived  from  himself ; 
and  a  mere  averment  that  he  had  "  lawful  title,"  without  this  qualification,  would  be 
bad  after  verdict.     Kirby  v.  Hansaker,  Cro.  Jac.  315.      IVooten  v.  Hele,  2  Saund.  177. 

1  Lev.  301.  1  Sid.  466.  1  Mod.  290.  S.  C.  Jenkins,  340.  This  may  be  done  how- 
ever by  averring  generally,  that  the  person  evicting  had  lawful  title  before  the  date 
of  the  grant  to  the  Plaintiff.     Skinner  v.  Kilbys,   1  Shower,  70.     Proctor  v.  Newton, 

2  Lev.  37.  Buckhy  v.  JVilliams,  3  Lev.  325.  Jordan  v.  Twells,  Cas.  temp.  Hardw.  172, 
per  Ld.  Hardwicke,  and  this  mode  was  adopted  in  Foster  v.  Pierson. 

C.  P.  IV.— 36* 
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whatsoever;  and  the  said  J.  Wright  .and  his  hoirs,  the  aforesaiii  piece  or  parcel  nf 
arable  land,  hereby  granted  or  mentioned,  or  intendud  to  bo  hereby  granted  unto  the 
said  Plaintiff,  or  his  heirs,  against  hira  the  said  J.  [16]  Wright,  and  his  heirs,  shall 
and  will  warrant  and  for  ever  defend  by  these  presents.  And  the  said  J.  Wright  for 
himself,  his  heirs,  executors,  and  administrators,  doth  covenant  and  agree  to  and  with 
the  said  Plaintiff,  his  heirs  and  assigns  in  manner  and  form  following,  that  is  to  say, 
that  he  the  said  J.  Wright  for  and  notwithstanding  any  thing  by  hira  done  to  the 
contrary  is  lawfully  and  absolutely  seised  of  the  said  piece  or  parcel  of  arable  land 
hereby  granted,  of  a  good,  sure,  perfect,  lawful,  absolute,  and  indefeasible  estate  in 
fee-simi)le,  without  any  manner  of  condition,  limitation,  use,  or  tiust,  or  any  other 
restraint,  matter,  or  thing  whatsoever,  to  alter,  change,  charge,  defeat  or  determine 
the  same ;  And  that  he  hath  good  right,  full  power,  and  lawful  and  absolute 
authority  to  convey  and  assure  the  same  to  the  said  Plaintiff,  his  heirs  and  assigns, 
in  manner  aforesaid  :  and  the  said  J.  Wright  for  himself,  his  heirs,  executors,  or 
administrators,  doth  fuither  covenant  and  agree  to  and  with  the  said  Plaintiff,  his 
heirs  and  assigns,  that  he  the  said  J.  Wright  shall  and  will,  as  soon  as  convenient,  set 
out,  at  the  expence  of  the  said  Plaintiff,  a  cart-way  to  the  said  piece  or  parcel  of 
arable  land,  through  another  field  in  the  possession  of  William  Triggs ;  which  cart- 
way, when  set  out,  the  said  J.  Wright  and  his  tenants  are  to  have  a  free  passage  to 
and  from  the  farm  belonging  to  the  said  J.  Wright,  now  in  the  occupation  of  the 
said  William  Triggs,  without  allowing  any  thing  for  the  same  ;  And  that  he,  the  said 
Plaintiff,  his  heirs  and  assigns,  shall  and  lawfully  may,  at  all  times  hereafter,  peaceably 
and  quietly  hold  and  enjoy  the  said  piece  or  parcel  of  arable  land  hereby  granted,  and 
receive  the  rents  and  profits  thereof  to  his  and  their  own  use  and  uses,  without  any 
manner  of  let  or  interruption  of  the  said  J.  Wright,  or  any  other  person  or  persons 
claiming  under  him:  Aiui,  lastly,  that  he  the  said  J.  Wiight,  his  heirs  and  assigns, 
and  all  other  persons  claiming,  or  to  claim  any  estate  or  interest  of,  in  or  to  the  said 
premises,  or  any  part  thereof,  b}',  from,  or  under  him,  shall,  and  will  from  time  to 
time,  and  at  all  times  hereafter,  make,  suffer,  and  execute,  or  cause  to  be  suffered  and 
executed,  all  and  every  such  further  and  other  lawful  and  reasonable  act  and  acts, 
assurance  and  conveyances  in  the  law  whatsoever,  for  the  better  and  more  perfect 
iwsuring  and  confirming  of  the  said  piece  or  parcel  of  arable  land,  unto  the  said 
Plaintiff,  his  heirs  and  assigns,  as  by  his  or  their  Counsel  learned  in  the  law  of  this 
leaim,  shall  be  reasonably  devised,  advised,  or  required.  In  witness  [17]  whereof 
the  said  parties  to  these  presents  have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above-written." 

The  Defendants  then  demurred,  and  assigned  for  causes,  "that  the  said  indenture 
here  brought  into  Court  and  in  the  said  declaration  mentioned  dolh  not  contain  any 
covenant  or  warranty  of  title  to  or  of  right  power  or  authority  to  convey  or  assure 
the  said  premises  in  the  said  declaration  mentioned  or  any  part  thereof  or  for  the 
enjoyment  of  the  same  by  the  said  Plaintiff  or  bis  heirs  other  than  against  the  said 
J.  Wright  deceased  and  his  heirs  or  other  persons  claiming  under  him.  And  for  that 
the  said  Plaintiff  hath  not  in  the  said  declaration  alleged  or  shewn  any  defect  of  title 
to  the  said  premises  or  any  part  thereof  arising  from  or  by  reason  of  any  thing  done 
by  the  said  .J.  Wright  or  his  heirs  or  any  person  ur  persons  claiming  under  him,  or 
any  eviction,  interruption,  molestation  or  disturbance  done  committed  or  occasioned 
by  the  said  J.  Wright  or  his  heirs  or  any  person  or  persons  claiming  under  the  said 
J.  Wright.  And  also  for  that  the  said  declaration  is  iu  other  respects  defective  and 
insufficient." 

Joinder  in  demurrer. 

Williams,  Serjt.  in  support  of  the  demurrer.  The  great  question  in  this  case  is. 
Whether  the  covenant  on  which  the  breach  is  assigned  ought  or  ought  not  to  be 
confined  to  the  acts  of  James  Wright  and  his  heirs?  We  contend,  that  eviction  by  a 
stranger  is  no  breach  of  the  covenant.  In  construing  this  covenant  the  Court  will 
collect  the  intention  of  the  parties,  not  merely  from  the  words  of  the  covenant  itself, 
but  by  contrasting  it  with  the  other  parts  of  the  indenture  :  and  it  was  with  the  view 
of  enabling  the  Court  to  do  this  that  the  Defendant  prayed  oyer.  The  intention  of 
the  parties  appaars  to  have  been,  that  the  words  "  notwithstanding  any  act  by  him 
done  to  the  contrary  "  in  the  first  covenant  should  qualify  and  restrain  the  second 
covenant.  When  the  grantor  has  in  the  first  clause  only  covenanted  that  he  was 
seised  in  fee  notwithstanding  his  own  acts,  it  would  be  a  very  strained  construction 
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to  hold  that  he  intended  in  the  next  clause  to  covenant  that  he  had  a  right  to  convey, 
notwithstanding  the  acts  of  all  the  world.  The  covenant  for  title,  and  the  covenant 
for  a  right  to  convey,  are  synonymous  covenants,  and  must  receive  the  same  construc- 
tion. The  meaning  of  the  covenant  in  question  is  further  explained  by  the  warranty, 
and  by  the  covenant  for  quiet  enjoyment ;  the  former  being  only  a  qualified  warranty 
against  himself  and  his  heirs  ;  and  the  latter  a  special  covenant  that  the  [18]  grantee 
shall  enjoy  without  interruption  from  him  or  any  person  claiming  under  him.  It  is 
not  an  unusual  thing  for  the  Court,  in  construing  covenants,  to  put  a  sense  upon 
them  which  is  against  the  words,  provided  it  be  warranted  by  the  apparent  intention 
of  the  parties.  Thus  in  The  Earl  of  Clanrickard's  case,  Hob.  273,  a  covenant  for  further 
assurance  of  an  estate  was  restrained  to  a  third  part.  In  Broughfon  v.  Canway, 
Moore,  58,  a  condition  that  the  vendor  would  not  do,  nor  had  done  any  act  to  disturb 
the  vendee,  but  that  the  vendee  should  hold  and  enjoy  without  the  disturbance  of  the 
vendor  or  any  other  person,  was  held  to  be  confined  to  acts  done  by  the  vendor,  on 
the  ground  of  the  latter  words  being  referable  to  the  former.  So  in  an  action  on  a 
covenant  "that  lands  were  of  the  value  of  10001.  per  annum,  and  should  so  continue 
notwithstanding  any  act  done  or  to  be  done  by  the  covenantor,"  the  covenant  was 
construed  by  the  restrictive  words  in  the  second  member  of  the  sentence,  and  though 
the  lands  were  not  worth  10001.  per  annum  at  the  time  of  the  covenant  made,  yet  as 
no  act  was  shewn  to  have  been  done  by  the  covenantor  to  make  them  worthless,  the 
breach  was  held  ill.  Pack  v.  Bkh,  Cro.  Eliz.  43.  Still  stronger,  however,  is  the  case 
of  Nervin  v.  Munns,  3  Lev.  46.  There  were  four  covenants  :  the  first  for  seisin  in 
fee ;  the  second  for  right  to  convey ;  the  third  against  incumbrances,  and  the  fourth 
for  quiet  enjoyment.  The  first,  third,  and  fourth,  were  expressly  restrained  to  the 
acts  of  the  grantor,  his  father,  and  grandfather,  and  the  second  was  unlimited.  The 
whole  Court  agreed  that  the  covenants  were  distinct  and  several,  and  three  Justices, 
in  opposition  to  North,  Ch.  J.,  held  that  the  first  and  second  covenants,  though 
distinct  were  sinonymous  ;  and  therefore,  as  the  grantor  had  first  covenanted  against 
his  own  acts,  it  could  not  be  intended  that  he  should  immediately  afterwards,  in  a 
covenant  to  the  same  effect,  covenant  against  all  the  world.  And  they  also  took  a 
distinction  which  will  afford  an  answer  to  all  the  cases  which  may  be  cited  on  the 
other  side,  as  well  as  to  Crayford  v.  Crayford,  Cro.  Car.  106,  and  Hughes  v.  Bennett, 
Cro.  Car.  49.5.  Sir  William  Jones,  403,  relied  on  by  North,  Ch.  J.,  namely,  that  in 
those  cases  the  coveriants  were  of  divers  natures,  and  concerned  different  things, 
although  relating  to  the  same  land. 

Shepherd,  Serjt.  contra.  The  argument  of  the  other  side  amounts  to  this,  that 
as  some  of  the  covenants  in  this  deed  are  of  a  special  nature,  the  Court  must  borrow 
the  restrictions  introduced  into  them,  and  engraft  them  on  the  general  covenant. 
[19]  But  this  mode  of  construction  cannot  be  adopted  without  laying  down  a  general 
rule  that  wherever  a  covenant  against  the  acts  of  the  grantor  only  is  inserted  in  a 
deed,  all  other  covenants,  however  general,  must  be  restrained  thereby.  The  question, 
therefore,  must  be,  not  whether  the  Court  shall  borrow  from  a  special  covenant  in 
order  to  restrain  a  general  one,  but  whether  both  are  not  in  effect  one  covenant. 
The  distinction  seems  to  depend  on  the  words  with  which  the  second  member  of  the 
sentence  is  introduced.  Thus  in  Broughton  v.  Conway,  Dyer,  240,  where  the  covenant 
against  the  acts  of  the  covenantor  was  followed  by  the  words  "but  that  the  assignee 
may  enjoy  without  disturbance  of  any  person  ;"  the  Court  considered  the  latter  words 
to  be  only  a  continuation  of  the  covenant.  To  the  same  effect  is  Piles  v.  Jervies{a), 
Dyer,  240,  in  the  margin.  These  cases  expressly  proceeded  on  the  meaning  of  the 
word  "but,"  and  cannot  therefore  be  applied  to  this  case,  where  the  second  member 
of  the  sentence  is  introduced  by  "  and  that,"  which  disjoins  it  from  the  first,  and 
makes  it  a  separate  and  distinct  covenant.  In  Rich  v.  Rich  the  covenant  seems  clearly 
to  have  contained  but  one  sentence  ;  and  as  to  Lord  Clanrickard's  case,  it  cannot  apply  ; 
for,  as  only  one  third  part  of  the  estate  was  conveyed,  the  covenant  for  assurance  of 
the  estate  could  only  extend  to  that  third  part.  Of  Xermi  v.  3Iuns  it  is  sufficient  to 
obseive  that,  after  stating  a  difference  of  opinion  in  the  Court,  it  concludes  with  sed 
adjoriiatur.  The  case  of  Sir  George  Trenchard  v.  Hoskins,  Winch,  91,  92,  93,  was  a 
covenant  that  there  was  no  reversion  in  the  Crown  notwithstanding  any  act  done  by 

(a)  See  this  case  set  out  in  a  note  to  Gainsforth  v.  Griffith,  1  Sauod.  59,  by  Mr. 
Serjt.  Williams. 
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the  covenantor  ;  and  the  Com  t  held,  that  the  words  "  notwithstanding  any  act  done," 
rosLrained  ihe  general  sense  of  two  preceding  covenants,  for  seisin  in  fee  and  power  to 
Bell.  But  that  case  was  afterwards  reversed,  as  appears  from  a  manuscript  copy  of 
that  book,  as  well  as  from  1  Sid.  328,  though  Saunders,  who  was  Cuunsel  for  the 
PlaintifTin  Gainsforth  v.  Griffith,  1  Saund.  60,  by  attempting  to  distinguish  that  case 
on  the  giounds  of  the  first  judgment,  does  not  seem  to  have  been  aware  of  the  ultimate 
decision  (A).  In  Gainaforlh  v.  Griffith,  it  was  agreed,  that  a  particular  covenant  in  fact 
may  restrain  a  general  covenant  in  law  ;  as  in  N'okes's  case,  4  Co.  80.  But  it  was  laid 
down,  that  an  express  general  covenant  in  fact  cannot  [20]  be  restrained  by  a  particular 
covenant  in  fact,  unless  the  latter  can  be  construed  as  part  of  the  former.  Therefore, 
in  a  covenant  on  the  assignment  of  a  lease,  that  it  was  a  good  and  indefeasible  lease, 
and  that  the  assignee  should  quietly  enjoy,  &e.  without  any  let  or  disturbance  of  the 
assignor,  the  first  covenant  was  hekl  to  extend  to  the  act  of  a  stranger,  unrestrained 
by  the  latter  covenant.  So  where  A.  covenanted  that  he  was  seised  in  fee  notwith- 
standing any  act  by  him  done,  and  that  the  lands  were  of  a  certain  annual  value  ;  the 
latter  was  held  an  absolute  covenant,  that  the  lands  were  of  such  a  value.  Hughe/s  v. 
Bennett,  Cro.  Car.  495.  Sir  Wra.  Jones,  403,  S.  C.  To  the  same  effect  is  Crayfwd 
V.  Crayjmd,  Cro.  Car.  106,  a  vendoi-  is  always  at  liberty  to  covenant  for  such  an  estate 
as  he  really  has,  or  for  an  indefeasible  estate  ;  if  he  adopts  the  latter  method,  he  must 
be  responsible  accordingly.  Thus  where  A.  covenanted  that  he  was  seised  of  a  good 
estate  in  fee  according  to  the  indenture  made  to  him  by  \\ .  (of  whom  he  had  purchased), 
the  covenant  was  held  absolute;  for  the  reference  to  the  conveyance  by  W.  served 
only  to  denote  the  limitation  and  quality  of  the  estate,  and  not  the  defeasibleness 
and  indefeasibleness  of  the  title.  Cooke  v.  Fownds,  1  Lev.  40.  1  Kel.  95,  S.  C.  The 
strongest  case,  however,  on  the  construction  of  covenants  to  secure  title,  is  Johnson  v. 
Prodor,  Yelv.  175,  where  A.  having  granted  the  whole  of  a  leasehold  estate  of  which 
he  had  but  a  moiety,  and  covenanted  for  quiet  enjoyment  of  it  against  his  own  acts, 
was,  under  this  covenant,  held  liable  on  the  entry  of  those  who  were  entitled  to  one 
moiety.  The  only  difference  between  that  case  atid  the  one  on  this  record  is  not 
much  ill  the  Defendant's  favour,  viz.  that  J.  W.  instead  of  having  a  moiety  only,  had 
no  estate  to  convey.  Should  this  demurrer  prevail,  it  will  establish  this  principle, 
that  wherever  there  is  any  one  special  covenant  in  a  conveyance,  all  the  general 
covenants  in  the  same  deed  must  be  restrained  thereby. 

Lord  Eldox,  Ch.  J.  This  case  comes  before  the  Court  on  demurrer,  under  the 
following  circumstances.  The  action  is  brought  by  Thomas  Browning,  who  appears 
on  these  pleadings  to  be  the  purchaser  of  an  estate  of  inheritance  in  fee,  and  it  is 
brought  against  the  present  Defendants  who  are  the  personal  representatives  of  the 
vendor  James  Wright,  and  are  bound  by  certain  covenants  which  are  set  forth  upon 
this  record.  The  Plaintiff  declares,  that  by  indenture  made  on  the  ISlh  of  October 
1787  between  James  Wright  the  testator  of  the  Defendants  on  the  one  part,  and 
Thomas  Browning  the  present  Plaintiff  on  the  other  part,  [21]  in  consideration  of 
1801.  paid,  James  Wright  fully,  clearly,  and  absolutely  granted,  bargained,  sold, 
enfeotied,  and  confirmed  a  certain  piece  of  land,  describing  it.  Now  these  words 
" grants d,  bargained,  sold,  enfeoffed,  and  confirmed,"  certainly  import  a  covenant  in 
law,  the  effect  and  meaning  of  which  would  be  affected  by  the  subsequent  words 
of  the  indenture.  After  the  habendum  to  Thomas  Browning,  his  heirs  and  assigns, 
follows  this  qualified  warranty  :  "  And  the  said  James  and  his  heirs,  the  aforesaid 
piece  of  land,  &c.  to  the  said  Thomas  Browning  and  his  heirs,  against  him  the  said 
James  and  bis  heirs,  shall  and  will  warrant  and  for  ever  defend  by  these  presents." 
This  is  not  a  general  warranty  against  all  mankitid,  but  against  the  acts  of  James 
Wright  and  his  heirs  only.  Then  follow  certain  covenants  in  these  words.  "And 
the  said  James  Wright  for  himself,  his  heirs  and  assigns,  doth  covenant  and  agree 
to  and  with  the  said  Thomas  Browning,  his  heirs  and  assigns  in  maimer  and  form 
following,  that  is  to  say.  That  he  the  said  James  Wright  for,  and  notwithstanding 
any  thing  by  him  done  to  the  contrary,  is  lawfully  and  absolutely  seised  of  the  said 
piece,  &c.  hereby  granted  of  a  good,  sure,  perfect,  Uwful,  absolute,  and  indefeasible 

(h)  In  Sidersin  the  Court,  speaking  of  that  case,  say,  "that  on  a  writ  of  error  in 
K.  B.  Jones  and  the  other  Justices,  except  Whitelock,  held  that  the  judgment  below 
should  be  reversed;"  but  it  is  added,  mes  fuit  dit  que  nul  reversal  fuit  enter;  ideo 
quaere. 
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estate  in  fee-simple,  without  any  manner  of  condition,  limitation,  use,  trust,  or  any 
other  restraint,  matter,  or  thing  whatsoever,  to  alter,  change,  charge,  defeat,  or 
determine  the  same."  Then  follows  the  covenant  on  which  the  present  question 
arises:  "And  that  he  hath  good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey  and  assure  the  same  to  the  said  Thomas  Browning,  his  heirs  and  assigns, 
in  manner  aforesaid."  After  this  comes  a  covenant  concerning  a  right  of  way,  which 
has  no  relation  to  this  case,  except  that  it  may  not  be  immaterial  to  observe,  that 
this  covenant  is  introduced  by  the  words  "  And  the  said  Jaraes  for  himself,  his  heirs, 
executors,  and  administrators,  doth  further  covenant  and  agree,"  which  are  the  initiatory 
words  of  the  first  covenant,  and  which  are  not  used  at  the  beginning  of  what  is  called 
the  second  covenant.  Perhaps,  this  may  be  considered  as  a  critical  observation  in 
a  case  which  does  not  require  it.  But  as  what  is  called  the  second  covenant  is  only 
introduced  by  the  words  "And  that,"  and  in  the  third  (or  what  may  be  called 
the  second)  covenant,  the  name  of  the  covenantor  is  again  introduced  as  further 
covenanting,  it  seems  to  have  been  the  intention  of  the  parties  that  all  the  matters 
which  are  inserted  before  the  repitition  of  the  initiatory  words  should  be  considered 
as  one  covenant.  This  point,  indeed,  is  not  necessary  to  the  decision  of  the  case. 
But  even  on  the  critical  [22]  observation  which  I  have  suggested,  it  would  not  be 
unfair  to  hold  that  what  has  been  stated  at  the  bar  as  two  covenants,  is  in  fact  but 
one.  And  if  this  were  granted,  there  would  be  an  end  of  the  whole  argument.  The 
grantor  then  covenants  for  the  quiet  enjoyment  of  the  grantee,  "  without  any  manner 
of  let  or  interruption  of  the  said  James  Wright,  or  any  manner  of  person  or  persons 
claiming  under  him."  So  that  it  is  clear,  that  this  covenant  does  not  apply  to  the  acts 
of  any  persons  not  claiming  undei-  James  Wright ;  and  in  this  respect  it  agrees  with 
the  efl'ect  of  the  warranty,  and  with  the  words  in  the  introductory  part  of  the  first 
covenant.  The  last  covenant  is,  that  James  Wright,  his  heirs  and  assigns,  and  all 
persons  claiming  any  estate  or  interest  to,  from,  or  under  him  (which  tallies  with  the 
warranty,  and  with  the  introductory  words  to  the  first  covenant  and  last  covenants), 
would  make  such  further  assurance  as  should  be  thought  necessary.  It  is  certainly 
true,  that  the  words  of  a  covenant  are  to  be  taken  most  strongly  against  the  covenantor  ; 
but  that  must  be  qualiHed  by  the  observation  that  a  due  regard  must  be  piid  to  the 
intention  of  the  parties  as  collected  from  the  whole  context  of  the  instrument.  This 
transaction  is  a  purchase  of  an  estate  of  inheritance  in  fee,  and  the  first  question  is. 
What  will  be  the  nature  and  effect  of  a  conveyance  carrying  such  a  contract  into 
execution  ]  If  a  man  purchase  an  estate  of  inheritance  and  afterwards  sell  it,  it  is  to 
be  understood  piima  facie  that  he  sells  the  estate  as  he  received  it :  and  the  purchaser 
takes  the  premises  granted  b)'  him  with  covenants  against  his  acts.  If  the  vendor  has 
taken  by  descent,  he  covenants  against  his  acts  and  those  of  his  ancestor;  and  if  by 
devise,  it  is  not  unusual  for  him  to  covenant  against  the  acts  of  the  devisor  as  well  as 
his  own.  In  fact,  he  says,  I  sell  this  land  in  the  sume  plight  that  I  received  it,  and 
not  in  any  degree  made  worse  by  me.  It  was  argued,  that  if  this  were  so,  a  man  who 
has  only  an  estate  for  life,  might  convey  an  estate  in  fee,  and  yet  not  be  liable  to  the 
purchaser.  This  seems  at  first  to  involve  a  degree  of  injustice,  but  it  all  depends  on 
the  fact,  whether  the  vendor  be  really  putting  the  purchaser  into  the  same  situition  in 
which  he  stood  himself.  If  he  has  bought  an  estate  in  fee,  and  at  the  time  of  the 
re-sale,  has  but  an  estate  for  life,  it  must  have  been  reduced  to  that  estate  by  his  own 
act,  and  in  that  case  the  purchaser  will  be  protected  by  the  vendor's  covenants  against 
any  act  done  by  himself.  But  if  the  defect  in  his  title  depend  upon  the  acts  of  those 
who  had  the  estate  before  him,  and  he  honestly  but  ignorantly  proposes  to  another 
person  to  stand  in  his  situation,  neither  hardship  [23]  or  injustice  can  ensue.  What 
is  the  common  course  of  business  in  such  a  case?  An  abstract  is  laid  before  the 
purchaser's  counsel;  and  though  to  a  certain  extent  he  relies  on  the  vendor's 
covenants,  still  his  chief  attention  is  directed  to  ascertaining  what  is  the  estate,  and 
how  far  it  is  supported  by  the  title.  The  purchaser,  therefore,  not  being  misled  by 
the  vendor,  makes  up  his  mind  whether  he  shall  complete  his  bargain  or  not,  and 
if  any  doubts  arise  on  the  title,  it  rests  with  the  vendor  to  determine  whether 
he  will  satisfy  those  doubts  by  covenants  more  or  less  extensive.  Prima  facie, 
therefore,  in  the  conveyance  of  an  estate  of  inheritance,  we  are  led  to  expect  no 
other  covenants  than  those  which  guard  against  the  acts  of  the  vendor  and  his  heirs. 
With  respect  to  the  conveyance  of  leasehold  estates,  this  is  not  always  so,  and  there 
js  au  obvious  reason  why  this  should  not  be  so.      Some  of  the  cases  rest  on  the 
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distinction  between  freehold  and  leasehold  property,  and  in  the  case  cited  from  that 
ex'cellent  book  the  Reports  of  Saundeis,  made  more  excellent  by  a  late  edition,  the 
estate  was  leasehold.  All  the  muniments  of  a  freehold  estate,  and  every  thing  which 
can  illustrate  the  title  is  in  possession  of  the  vendor:  but  this  is  seldom  the  case  with 
respect  to  leaseholds.  With  regard  to  many  estates  in  this  town,  held  under  the  l)ul<e 
of  Bedford  and  the  Duke  of  Portland,  it  would  bo  next  to  impossible  to  shew  any  thing 
but  the  lease  itfelf ;  the  vendors  could  not  produce  the  muniments  of  their  estates 
which  are  deposited  in  the  family  chests  of  those  noblemen.  It  sometimes  happens, 
therefore,  that  parties  require  covenants  in  assignments  of  this  kind  of  property  which 
are  not  required  in  conveyances  of  freehold  ;  such  as  an  absolute  covenant  that  the 
vendor  holds  a  valid  and  indefeasible  lease. 

But  even  wheie  covenants  of  this  kind  are  introduced,  if  the  words  of  the  deed 
be  that  "he  covenants  in  manner  and  form  aforesaid,"  the  Court  will  look  to  the 
former  part  of  the  instrument  in  order  to  ascertain  the  sense  in  which  the  covenant 
is  to  be  taken.  So  in  the  case  of  The  Dttke  of  Northumberland  v.  Erringhn  and  Others 
(5  T.  R.  522)  where  the  Defendants  covenanted  for  themselves  "jointly  and  severally 
in  manner  following,"  and  the  deed  was  so  inaccurately  drawn,  that  prima  facie  some 
of  the  covenants  appeared  to  be  joint,  and  some  several,  the  Court  of  King's  Bench 
held,  that  the  general  intent  of  the  parlies  was  to  be  considered,  and  that  the  prior 
words  extended  to  all  the  subsequent  covenants,  and  made  them  all  joint  and  several. 
In  the  present  [24]  case  then  we  have  got  thus  far.  It  is  quite  clear  with  respect  to  the 
warranty  that  it  was  not  the  intention  of  the  grantor  to  warrant  the  title  against  any 
persons  but  himself  and  his  heirs.  It  is  equally  clear,  that  it  was  not  his  ir)teiition 
to  covenant  for  quiet  enjoyment  against  the  acts  of  any  but  himself  and  his  heirs  : 
nor  was  it  his  intention  to  make  the  covenant  for  further  assurance  extend  to  any 
other  persons.  We  find  all  these  limited  covenants  in  an  instrument  of  purchase,  in 
which  we  should  not  expect  obligations  of  greater  extent.  Then  there  is  one  part  of 
the  instrument  which,  if  it  be  taken  as  a  substantive  unconnected  covenant,  and  not 
part  of  the  first  covenant,  which,  however,  I  think  might  be  done,  raises  the  present 
question.  It  has  been  argued,  that  this  demurrer  cannot  be  allowed  without  laying 
down  this  principle  ;  that  any  special  covenant  in  a  deed  will  restrain  all  the  general 
covenants.  If  that  consequence  would  necessarily  ensu^,  I  admit,  that  the  demurrer 
is  not  to  be  sustained.  Bat  I  take  that  to  be  an  inaccurate  statement  of  the  case. 
The  question  is  not  whether  a  special  covenant  will  restrain  a  general  one,  but  whether 
the  particular  covenant  on  which  the  action  is  founded  be  general  or  special.  And  my 
opinion,  upon  considering  the  whole  deed,  is,  that  it  is  a  special  one.  What  would  be 
the  use  of  any  of  the  other  covenants  if  this  were  general  1  It  would  be  of  little  service 
to  the  grantor  to  insist  that  the  warranty,  and  the  covenants  for  quiet  enjoyment  and 
further  assurance  were  specially  confined  to  himself  and  his  heirs,  if  the  grantee  were 
at  liberty  to  say,  "  I  cannot  sue  you  on  these  covenants,  but  I  have  a  cause  of  action 
arising  upon  a  general  covenant  which  supersedes  them  all."  It  appears  to  me  from 
the  wonls  and  context  of  the  deed,  that  in  such  case  we  shouhl  be  diiven  to  say,  that 
the  grantor  intended  at  the  same  time  to  give  a  limited  and  an  unlimited  warranty.  The 
true  meaning,  therefore,  of  the  covenant  is,  that  the  grantor  has  |)ower  to  convoy  and 
assure  accoiding  to  the  terms  used,  to  which  terms  he  refers  by  the  words  "  in  manner 
aforesaid  ;"  namely,  "  for,  and  notwithstanding  any  thing  by  him  done  to  the  contrary." 

With  respect  to  the  cases  which  have  been  cited,  it  is  to  be  observed,  that  when 
a  general  principle  for  the  construction  of  an  instrument  is  once  laid  down,  the  Court 
will  not  be  restrained  from  making  their  own  application  of  that  principle,  because 
there  are  cases  in  which  it  may  have  been  applied  in  a  different  manner  (a).  The 
principle  baing  once  acknowledged,  the  oidy  [25]  difficulty  consists  in  making  the  most 
accurate  application  of  it.  In  Trenchard's  case,  the  estate  on  which  the  covenants  in 
question  arose  was  granted  under  letters  patent  by  the  crown  ;  but  those  letters  patent 
are  not  stated  in  any  of  the  reports.  We  know,  however,  that  in  grants  of  lands  by 
the  crown,  it  is  usual  to  reserve  a  reversion,  which  reversion  the  grantee  cannot  bar. 
The  grantee  having  enjoyed  the  estate  for  a  considerable  time,  sold  to  the  Plaintiff  in 
the  action,  and  entered  into  three  covenants.  First,  that  he  was  seised  in  fee  :  secondly, 
that  he  had  good  power  to  convey :  and,  thirdly,  that  there  was  no  reversion  in  the 

(a)  The  same  doctrine  was  laid  down  by  Lord  Kenyon  in  the  case  of  Lord  JFalpole 
V.  Lord  Cholmondekij,  7  T.  R.  148. 
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crown  notwithstanding  any  act  done  by  him.  The  contest  in  the  cause  was  to  apply 
the  concluding  words  of  the  third  covenant  to  the  two  prior  covenants  :  there  was  a 
great  difference  of  opinion  upon  the  subject,  not  only  between  the  individual  judges, 
but  between  the  different  Courts  before  whom  it  was  argued  ;  and  the  only  ground 
upon  which  I  can  suppose  that  Court  to  have  proceeded,  which  decided  that  the  words 
were  not  connected  with  the  first  covenant,  is  this,  that  they  considered  it  to  have 
been  the  intention  of  the  parties  that  the  vendor  should  enter  into  an  absolute  covenant 
for  his  seisin  in  fee  in  all  cases  but  one  ;  namely,  that  he  should  not  bs  liable  on  the 
objection  of  a  reversion  existing  in  the  Crown,  unless  that  reversion  appeared  to  have 
been  vested  in  the  crown  by  bis  own  acts.  The  case  of  Johnson  v.  Proctor,  in  Yelverton, 
proceeded  on  the  principle  on  which  this  demurrer  may  be  decided,  viz.  that  the 
covenant  is  to  be  construed  according  to  the  intention  of  the  parties.  There  the 
grantor  having  stated  in  the  recital  that  he  was  interested  in  the  whole  of  the  premises, 
when  in  fact  he  was  interested  in  a  moiety  only,  the  Court  would  not  permit  him  to 
contend  that  a  covenant  for  quiet  enjoyment  "  notwithstanding  any  act  done  by  him," 
was  satisfied  by  a  compliance  with  the  mere  words  of  that  covenant  in  a  case  where 
the  grantee  had  suffered  eviction,  not  in  consequence  of  any  act  done  by  the  grantor, 
but  in  consequence  of  the  badness  of  his  title.  The  recital  itself  amounted  to  a 
warranty.  Gainsforth  v.  Griffith  was  a  case  of  leasehold  property.  The  first  covenant 
there  was,  for  an  indefeasible  title,  and  was  a  separate  and  distinct  covenant;  and  the 
second  was  for  quiet  enjoyment,  notwithstanding  the  assignor's  own  acts.  He  seems, 
therefore,  to  have  said,  I  not  only  covenant  for  the  goodness  of  my  title,  but  that  you 
shall  enjoy  under  that  title  without  any  interruption  from  me.  The  nature  of  the 
assurance  shews  it  to  have  been  the  intent  of  the  parties  that  the  [26]  words  in  the 
last  covenant  should  not  attach  upon  the  first.  Coming  lately  from  a  Court  of  Equity, 
I  may  be  allowed  to  refer  to  a  case  there,  though  perhaps  not  of  the  highest  authority 
in  a  Court  of  Law.  It  is  the  case  of  Fielder  v.  Studley,  Cas.  temp.  Finch,  90.  There 
the  deed  contained  one  general  covenant  for  lawful  power  to  convey,  but  all  the  other 
covenants  had  restricted  words  as  here.  The  grantee  having  sued  the  grantor  on  the 
general  covenant,  the  Court  of  Chancery  restrained  him  from  proceeding.  Now  this 
must  have  been  done  on  the  ground  of  the  intent  of  the  parties  appearing  on  the 
instrument ;  since  that  intent,  and  the  consequent  legal  effect  of  the  instrument,  could 
only  be  collected  from  the  instrument  itself,  and  not  from  any  thing  dehors.  In  the 
same  manner  the  intent  of  the  parties  to  the  covenant  on  which  this  action  is  brought, 
is  to  be  collected  from  the  warranty,  from  the  other  covenants,  and  from  the  prima 
facie  nature  of  a  purchase  of  a  freehold  estate.  Upon  the  whole  I  am  clearly  of 
opinion,  that  this  is  not  a  covenant  against  all  the  world,  but  that  it  is  either  part  of 
the  first  covenant  which  is  special,  or  if  a  substantive  covenant  must,  by  reference  to 
the  whole  context  of  the  deed,  be  considered  a  special  covenant. 

Bai.LER  J.  My  Lord  has  so  completely  exhausted  the  case  that  I  need  do  little 
more  than  subscribe  my  general  assent.  Some  things  are  extremely  clear.  In  the 
construction  of  agreements  and  covenants,  the  intention  of  the  parties  is  principally 
to  be  attended  to.  In  conveyances  of  this  sort,  the  usage  of  the  profession  also 
deserves  considerable  attention.  According  to  the  ancient  mode  of  conveyance,  deeds 
were  confined  to  a  very  narrow  compass.  The  words  "grant  and  enfeoff"  amount  to 
a  general  warranty  in  law,  and  have  the  same  force  and  effect.  The  covenants,  there- 
fore, which  have  been  introduced  in  more  modern  times,  if  they  have  any  use  besides 
that  of  swallowing  a  quantity  of  parchment,  are  intended  for  the  protection  of  the 
party  conveying  ;  and  are  introduced  for  the  purpose  of  qualifying  the  general  warranty 
which  the  old  common  law  implied.  This  has  been  clearly  settled  ever  since  Nohe's 
case.  We  do  not  do  justice  to  the  parties  unless  we  look  to  the  whole  deed,  and  infer 
from  that  their  real  intention.  Covenants  being  intended  for  the  benefit  of  the  party 
conveying,  let  us  see  how  this  Defendant  has  protected  himself.  He  has  expressly 
told  us  in  one  part  of  the  deed  that  he  means  to  covenant  against  his  own  acts,  and 
are  we  to  say,  that  he  has  in  the  same  breath  covenanted  against  the  acts  of  all  the 
world  ■?  This  would  be  highly  [27]  inconsistent.  If  the  Court  is  driven  to  say  that 
these  two  covenants  must  stand  together,  they  must  do  so  by  pronouncing  judgment 
on  the  words  of  this  particular  clause,  and  shutting  their  eyes  against  all  the  other 
parts  of  the  deed.  I  am  inclined  to  think  that  the  person  who  drew  this  deed  intended 
that  the  two  clauses  should  form  but  one  covenant :  bat  that  not  having  strength  of 
miud  sufficient  to  carry  him  through  one  continued  sentence  of  so  great  a  length,  ha 
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stopped,  and  introdiicerl  the  words  "And  that,"  which  have  eroated  all  the  difliculty. 
Sti  ike  out  these  words,  and  the  case  is  as  clear  as  the  sun.  The  covenant  woulil  tiien 
stand  thus  :  The  grantor  covenant?  that  notwithstanding  any  act  done  by  him,  he  is 
seised  of  tlie  estate,  and  hath  good  title  to  convey.  The  two  clauses  are  synonymous. 
Many  words  have  been  used,  though  they  mean  but  one  thing.  The  grantor  has  saiil 
I  have  a  good  right  to  convey.  Take  this  to  be  against  all  the  world.  He  has  also 
qualifie<l  the  assertion  that  he  is  seised  in  fee  by  the  expression  "  notwithstanding  any  act 
by  him  done  ; "  why  say  notwithstanding  any  act  b}'  him  done,  if  he  meant  to  covenant 
against  the  acts  of  all  the  world  ]  The  restiiction  would  be  inconsistent.  To  make  sense 
of  the  deed,  therefore,  we  must  read  these  two  sentences  as  one  covenant.  It  is  often 
difficult  to  distinguish  between  the  words  of  the  conveyancer,  and  those  of  the  party 
conveying.  In  this  case,  however,  I  think  it  may  fairly  be  inferred  that  the  giantor 
intended  only  to  sell  what  he  had  bought,  leaving  it  to  the  purchaser  to  exercise  his 
discretion  respecting  the  title. 

Hkatii,  J.  I  am  of  the  s^ime  opinion  ;  and  shall  express  my  reasons  for  that  opinion 
very  shortly.  I  take  this  ease  to  bo  very  clear  on  the  construction  of  the  instrument. 
Where  any  sentence  contains  distinct  covenants,  and  there  are  words  of  restriction 
either  in  the  prefatory  or  concluding  part,  those  words  must  be  extended  to  every 
part  of  the  sentence  unless  the  intention  of  the  parties  appear  to  require  a  contrary 
construction.  This  is  laid  down  in  1  Saund.  60.  It  therefore  behoves  the  PlaintifT 
to  shew  that  it  was  the  intention  of  the  parties  that  the  restrictive  words  in  this  case 
should  not  extend  to  the  second  clause  of  the  sentence.  It  is  certainly  possible  that 
this  might  have  been  the  intention.  The  purchaser  might  have  entertained  suspicions 
of  the  title,  and  might  therefore  have  required  a  general  covenant.  But  in  order  to 
ascertain  whether  this  were  so,  we  must  examine  the  other  parts  of  the  deeii ;  and  the 
other  parts  of  the  deed  negative  that  idea.  The  second  [28]  clause  is  consequential 
to  the  first.  The  first  asserts,  that  the  grantor  is  seised  of  an  estate  in  fee,  notwith- 
standing any  act  done  by  him  ;  and  the  second,  that  he  has  good  right  to  convey  the 
estate  of  which  he  is  seised. 

ROOKE,  J.  I  have  entertained  some  doubts  upon  this  question  :  but  upon  the 
whole  of  the  argument,  I  am  now  satisfied  that  the  judgment  of  the  Court  must  be 
directed  by  the  intent  of  the  parties ;  and  that  the  intent  sufficiently  appears.  But 
as  the  case  has  been  very  fully  discussed,  I  shall  only  ad<l,  that  the  two  clauses  appear 
to  me  to  constitute  but  one  covenant,  and  that  the  restraining  words  must  be  applied 
as  well  to  that  memi)er  of  the  sentence  svhich  asserts  that  the  grantor  is  lawfully 
seised,  as  to  that  which  asserts  that  he  has  a  right  to  convey. 

Judgment  for  the  Defendant. 

Hall  v.  Ody.     Nov.  15th,  1799. 

[Applied,  Ex  parte  Griffin,  ]880,  14  Ch.  D.  40.  R>i{erre(i  to,  Sloomvaart  Maatschappy 
Nederland  v.  Peninsular  and  Oriental  Steam  Navigation  Company,  1882,  7  App.  Cas. 
820.     Discussed,  Edwards  v.  Hope,  1885,  14  Q.  B.  D.  924.] 

The  costs  of  two  actions  between  the  sime  patties  though  in  two  different  courts  may 
be  set  off  against  each  other.  And  in  C.  B.  this  may  be  done  notwithstanding  the 
lien  of  the  attorney  for  his  costs  (a). 

Cockell,  Serjt.,  this  day  shewed  ciuse  against  a  rule  nisi  for  setting  off  the  costs 
of  an  action  of  ejectment  recovered  by  the  present  Defendant  against  the  present 
Plaintiff  in  the  King's  Bench,  against  the  costs  of  an  action  of  trespass  in  this  Court, 
in  which  the  Plaintiff  had  recovered  a  verdict;  and  insisted  that  in  all  the  cases  where 
a  setoff  of  this  kind  had  been  allowed,  both  actions  had  been  in  the  same  court;  as 
in  Thrustout  d.  Barnes  v.  Grafter,  2  Bl.  826.  Schoole  v.  Noble  and  Others,  1  H.  Bl.  23. 
Nunez  v.  Modigliani,  1  H.  Bl.  217.  Vaughan  v.  Davis,  2  H.  Bl.  440,  and  Dennie  v. 
Elliott,  I  H.  BL  587  (J).     But  the  Court  over-ruled  the  objection,  saying  that  a  set-off 

(a)  Vide  Emdin  v.  Darky,  1  N.  R.  22.  Sivain  v.  Senate,  2  N.  R.  99.  Figes  v.  Adams, 
4  Taunt.  632.  Phillipson  v.  Caldwell,  6  Taunt.  176.  Harrison  v.  Bainbridge,  2  B.  & 
C.  800. 

(6)  See  also  O'Connor  v.  Murphy,  1  H.  Bl.  657, 
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bad  even  been  allowed  between  costs  in  a  court  of  equity  and  costs  in  a  court  of  law; 
and  Heatb,  J.  observed,  that  he  remembered  a  case  where  an  ejectment  having  been 
brought  in  the  King's  Bench,  and  afterwaids  a  formedon  in  this  court,  proceedings 
were  stayed  in  the  latter  until  the  costs  of  the  former  were  paid. 

Cockell,  Serjt.  then  stated  that  he  opposed  the  rule  on  the  part  of  the  Plaintiff's 
attorney  who  had  not  been  paid  his  costs,  and  represented  that  the  Plaintiff  himself 
was  now  in  prison.  He  cited  Mitchell  v.  Oldfield,  4  T.  R.  123,  to  shew  that  the  attorney 
has  a  lien  on  the  judgment  for  the  amount  of  his  costs  (r). 

[29]  Shepherd,  Serjt.  contra,  relied  on  Dennie  v.  Elliot;  where  it  was  held,  that 
whatever  might  be  the  rule  in  the  King's  Bench,  yet  according  to  the  practice  of  this 
Court  the  lien  of  the  attorney  was  subject  to  the  equitable  claims  of  the  parties. 

Lord  Eldon,  Ch.  J.  Finding  it  to  be  the  practice  of  this  Court  that  an  attorney 
shall  not  take  his  costs  out  of  the  fund  which  by  his  diligence  he  has  recovered  for  his 
client,  where  the  opposite  party  is  entitled  to  a  set-off,  it  does  not  become  me  to  say 
more  than  that  I  find  it  to  be  the  settled  practice  with  much  surprise,  since  it  stands 
in  direct  contradiction  to  the  practice  of  every  other  court  as  well  as  to  the  principles 
of  justice.  In  the  Court  of  Chancery  the  same  parties  are  often  concerned  in  many 
suits,  and  I  never  knew  the  idea  entertained  of  arranging  the  funds  till  the  respective 
attornies  were  paid  their  costs.  However,  as  the  attorney  in  this  case  has  acted  with 
a  knowledge  of  the  settled  practice  of  the  Court,  he  can  have  no  right  to  claim  the 
advantage  of  a  more  just  principle  ;  and  it  will  only  remain  for  the  Court  to  consider, 
whether  the  practice  of  the  Court  of  King's  Bench  should  not  be  adopted  here  for  the 
future. 

Heath,  J.     I  have  no  objection  to  have  the  practice  reconsidered. 

Rook,  J.  There  can  be  no  objection  to  reconsidering  the  practice,  but  it  does  not 
appear  to  me  to  be  unfair  as  it  stands  at  present.  The  attoiiiey  looks  in  the  first 
instance  to  the  personal  secui-ity  of  his  client,  and  if  beyond  that  he  can  get  any 
farther  security  into  his  hands,  it  is  a  mere  casual  advantage. 

Rule  absolute. 

Parker,  one,  &c.  v.  Vaughan  and  Others.    Nov.  15,  1799. 

If  an  attorney  of  C.  B.  bring  an  action  by  original  in  that  court,  against  a  Defendant 
resident  in  Middlesex,  and  recover  under  40s.  the  Court  will  allow  a  suggestion  to 
be  entered  under  23  Geo.  2,  c.  33,  s.  19.  An  action  for  use  and  occupation  may  be 
brought  in  the  county  court  of  Middlesex  (a). 

This  was  an  action  for  use  and  occupation,  in  which  the  Plaintiff,  who  was  an 
attorney  of  this  court,  sued  by  original,  and  obtained  a  verdict  for  11.  Is. 

Shepherd,  Serjt.,  on  a  former  day  obtained  a  rule  nisi  for  entering  a  suggestion 
on  the  roil  according  to  the  provisions  of  23  Geo.  2,  e.  33,  s.  19,  on  the  ground  of 
the  Defendant  being  resident  in  Middlesex  and  liable  to  be  summoned  to  the  county 
court. 

Cockell,  Serjt.  now  shewed  cause  against  that  ride  on  two  grounds  :  First,  because 
the  Plaintiff  was  an  attorney  of  this  [30]  court,  and  was  therefore  entitled  by  his 
privilege  to  sue  in  this  court ;  in  support  of  which  he  cited  Gardner  v.  Jessop,  2  Wils.  42, 
where  it  was  ruled  on  demurrer  that  an  attorney  cannot  waive  his  privilege,  because 
he  is  not  allowed  it  for  the  benefit  of  himself  but  for  the  sake  of  the  Court  and  the 
suitors.  [RoOKE  J.  That  was  the  case  of  an  attorney  defendant ;  here  the  attorney 
is  Plaiiitifl",  and  sues  without  naming  himself  attorney.]  Secondly,  because  this  being 
an  actioti  for  use  and  occupation,  could  not  be  brought  in  the  county  court ;  and  he 
referred  to  IVoolley  v.  Cloufman,  Doug.  24.5,  where  the  words  "debt  for  rent"  in  the 
London  court  of  conscience  act  3  Jac.  1,  c.  15,  s.  1,6,  were  held  to  extend  to  all  actions 
for  rent. 

Shepherd,  contri,  insisted,  first,  That  the  attorney  in  this  case  having  omitted  to 
sue  by  attachment  of  privilege,  had  waved  his  privilege;  and  cited  Hetherington,  One, 
dr.  V.  Loivth,  2  Str.  837,  and  IFelland,  One,  &c.  v.  Frument,  Barnes,  479.  Secondly,  That 
the  ease  of  JFolley  v.  Cloutman  having  proceeded  entirely  on  the  particular  words  of 

(c)  Also  Randle  v.  Fuller,  6  T.  R.  457. 
.(«)  Vide  Johnsmi,  v.  Bray,  2  B.  &  B.  698. 
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the  London  court  of  conscience  act,  was  not  applicable  to  this ;  and  that  the  jurisdic- 
tion of  the  Middlesex  county  court  extended  to  all  cases  not  expressly  excepted.  He 
cited  Keay  v.  Itigge,  ante,  vol.  i.  p.  11. 

Cockell  then  urged,  that  as  the  application  for  a  suggestion  was  made  on  affidavit, 
the  plaintiff  was  entitled  to  shew  by  affidavit  that  he  was  an  attorney. 

Lord  Eldon,  Ch.  J.  The  only  atlidavit  which  the  plaintiff  could  make  in  order 
to  give  a  reason  for  his  suing  in  this  court  must  be,  that  he  sued  as  an  attorney  :  but 
it  appears  on  the  record  that  he  did  not  sue  as  an  attorney.  On  the  second  point, 
also,  the  Court  are  of  opinion  that  the  plaintiff  might  have  sued  in  an  action  for  use 
and  occupation  in  the  county  court. 

Per  Curiam.     Rule  absolute  («)'. 

Nation  v.  Barrett.    Nov.  16th,  1799. 

In  this  court  two  days'  notice  of  justification  must  be  given  whether  the  bail 
originally  put  in,  or  added  bail,  be  brought  up. 

The  justification  of  bail  in  this  case  was  opposed  by  Shepherd,  Serjt.  on  the  ground 
of  two  days'  notice  of  justification  not  having  been  given. 

[31]  Williams,  Serjt.  contended  that  such  notice  was  not  necessary  where  the 
same  bail  were  brought  up  to  justify  as  were  originally  put  in  ;  though  in  the  case  of 
added  bail  it  was.  He  observed  that  the  distinction  was  founded  on  good  sense ;  for 
the  Plaintiff  was  supposed  not  to  except  to  bail  originally  put  in  without  having 
inquired  into  their  sufficiency  ;  and  said  that  the  practice  of  the  King's  Bench  was  in 
his  favour  (a)-. 

The  Court  finding  all  the  officers  of  oi)inion  that  the  practice  of  this  Court  was 
otherwise  (6),  held  it  too  well  settled  to  be  tiow  shaken,  and  rejected  the  bail. 

Cook  v.  Loveland  and  Another.    Nov.  18,  1799. 

The  crown  by  letters-patent  granted  to  the  master  and  wardens  of  the  corporation  of 
bakers  (there  being  four  wardens),  by  themselves  and  their  deputy  or  deputies,  full 
power  to  overlook  and  correct  the  trade  of  baking.  Held,  that  the  master  and  one 
warden  could  not  justify  entering  the  house  of  a  baker  to  overlook  bread;  for  if 
they  acted  as  priticipals,  they  did  not  amount  to  a  majority  of  the  persons  to  whom 
the  power  was  given  ;  and  if  they  acted  as  deputies,  it  should  have  appeared  that 
tbey  were  appointed  by  the  majority. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the  Plaintiff,  situate  in 
Commerce  Row,  Blackfriars  Road,  in  the  Parish  of  Christchurch,  in  the  county  of 
Surry,  and  continuing  therein  a  long  space  of  time,  to  wit,  the  space  of  one  hour,  and 
throwing  about,  pulling  about,  and  damaging  divers  loaves  of  bread  of  the  said  Plaintiff 
in  his  dwelling-house,  &c. 

Pleas.  First,  Not-guilty.  Second,  As  to  the  said  breaking  and  entering  the  said 
dwelling-house  of  the  said  Plaintifl',  in  the  said  declaration  mentioned,  and  continuing 
there  ten  minutes,  parcel  of  the  said  term,  in  the  said  declaration  mentioned  ;  and  as 
to  the  throwing  about  and  pulling  about  the  said  loaves  of  bread  in  his  said  dwelling- 
house  in  the  said  declaration  mentioned  the  said  Thomas  and  John  by  leave,  &c.  actionem 
non,  because  they  say  that  the  said  Plaintiff  before  and  at  the  time  when,  &c.  used  and 
exercised  the  trade  and  mystery  of  a  baker,  baking  bread  to  be  exposed  to  sale,  and 
exposed  bread  to  sale  at  his  said  dwelling-house  at  the  pirish  aforesaid,  in  the  county 
aforesaid,  and  that  the  said  dwelling-house  of  the  said  Plaintiff,  wherein  he  so  used 
and  exercised  the  trade  and  mystery  of  a  baker,  and  made  bread  and  exposed  the 
same  to  sale,  is  situate  within  two  miles  of  the  suburbs  of  the  city  of  London,  and  is 

(a)'  Vide  Tagg  v.  Madan,  ante,  vol.  i.  p.  629,  and  the  cases  there  cited. 

(a)2  Wright  v.  Ley,  H.  15  Geo.  3,  B.  R.  Notice  in  an  evening  to  justify  bail  the 
next  day  is  good,  if  the  bail  have  before  been  put  in  and  excepted  to  by  the  Plaintiff; 
otherwise  not.  Vide  etiam  to  the  same  effect,  Tid  I's  Pr.  K.  B.  138,  139,  ed.  1,  136, 
ed.  2. 

(6)  Teale  v,  Cheshire,  Biraes,  82,  and  Gregory  v.  Reeves,  Barnes,  303. 
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not  situate  [32]  within  the  city  of  Westminster,  or  the  liberties  thereof:  And  the 
said  Thomas  and  John  further  say,  that  the  late  sovereign  Lady  Elizabeth  Queen  of 
England,  by  her  letters  patent  bearing  date  the  26th  May,  in  the  eleventh  year  of 
her  reign,  for  herself,  her  heirs  and  successors,  ordained,  that  all  the  freemen  of  the 
city  of  London  of  the  art  or  mystery  of  bakers,  in  the  said  city  of  London,  and  all 
the  freemen  of  the  said  city,  as  well  of  the  white  bakers,  as  of  the  brown  bakers,  and 
all  others  occupying  or  using  within  the  said  city  or  its  suburbs,  or  any  of  them,  the 
mystery  or  art  of  baking  any  bread  of  any  sort  to  be  exposed  to  sale  for  the  regula- 
tion aTid  ordering  of  the  said  art  or  mystery,  from  thence  for  ever  should  be,  by  virtue 
of  the  said  letters  patent,  a  body  corporate  and  politic,  in  deed,  fact,  and  name,  by  the 
name  of  the  master,  wardens,  and  commonality  of  the  mystery  of  bakers  of  London, 
and  from  thence  for  ever,  should  by  that  name  have  perpetual  succession,  sue  and  be 
sued,  and  have  a  common  seal :  And  the  said  Queen  did  by  the  said  letters  patent  for 
herself,  her  heirs  and  successors,  grant  to  the  said  master,  wardens,  and  commonality, 
or  their  successors,  and  from  thenceforth  for  ever  there  should  be  one  master  of  the 
said  mystery  and  four  guardians  thereof  to  be  chosen,  named,  and  appointed  as  in  the 
said  letters  patent  is  more  fully  set  forth  :  And  the  said  Queen  did  further  of  her  free 
grace,  certain  knowledge,  and  mere  motion,  will,  and  by  the  said  letters  patent,  grant 
for  herself,  her  heirs,  and  successors,  to  the  said  master,  wardens,  and  commonalty, 
and  their  successors,  that  the  master  and  wardens  for  the  time  being,  and  their 
successors  for  ever,  should  have,  enjoy,  and  exercise  by  themselves  or  their  sufficient 
deputy  or  deputies  within  the  said  city  and  the  suburbs  thereof,  and  in  all  other  places 
within  two  miles  every  where  round  the  suburbs  of  the  said  city  of  London,  the  full 
and  entire  overlooking,  examination,  correction,  punishment,  and  government  of  the 
said  mystery  and  commonalty  of  freemen  of  the  said  mystery,  and  of  all  other  freemen 
of  the  said  city  of  London  and  suburbs  thereof,  and  of  all  and  singular  other  strangers, 
as  well  within  as  without  the  said  suburbs,  using  the  art  or  mystery  of  bakers,  making 
and  exposing  to  sale  any  sort  of  bread  within  the  said  city  or  the  liberties  and  suburbs 
thereof,  and  of  all  other  strangers,  of  what  sort  soever,  in  any  way  exercising  or 
using  the  art  and  mystery  of  a  baker  within  the  said  city  and  suburbs,  or  any  of 
them,  or  elsewhere,  in  any  other  place  not  distant  more  than  two  miles  from  the 
suburbs  of  the  said  city  of  [33]  London,  (the  said  Queen's  city  of  Westminster,  and 
the  liberties  thereof  oidy  excepted,)  according  to  their  sound  discretion  as  by  the  said 
letters-patent  now  remaining  of  record  in  his  Majesty's  High  Court  of  Chancery  at 
Westminster,  reference  being  thereunto  had,  may  more  fully  appear,  which  said  letters- 
patent  were  afterwards  and  after  the  granting  thereof  (to  wit)  on  the  same  day  and 
year  and  aforesaid  by  the  persons  to  whom  they  were  directed,  accepted,  that  is  to 
say,  at  the  parish  aforesaid,  in  the  county  aforesaid.  And  the  said  Thomas  and 
John  further  sa}',  that  before,  and  at  the  time  when,  &c.  the  said  Thomas  was  master 
of  the  said  mystery,  and  that  one  Andrew  Wright  was  one  of  the  wardens  thereof, 
to  wit,  at,  &c.  And  the  said  Thomas  and  John  further  say,  that  the  said  Thomas 
and  the  said  Andrew  Wright  being  such  master  and  warden  of  the  said  mystery,  and 
the  said  Plaintiff  so  exercising  and  using  the  art  or  mystery  of  a  baker  as  aforesaid, 
they  the  said  Thomas  and  the  said  Andrew  Wright  for  the  purpose  of  overlooking 
the  said  Plaintiff  in  his  said  art  and  mystery  of  a  baker,  and  of  examining  whether 
the  bread  by  him  baked  and  exposed  to  sale  in  his  said  dwelling  house  was  of  a 
proper  and  sufficient  weight  according  to  law,  and  the  said  John  as  their  servant  in 
their  assistance,  and  by  their  command,  at  the  said  time,  when,  &c.  entered  the  said 
dwelling-house  of  the  said  Plaintiff,  situate  in  the  parish  and  county  aforesaid,  in 
which  he  so  used  and  exercised  his  art  and  mystery  of  a  baker,  and  exposed  bread 
so  by  him  baked  to  sale,  and  then  and  there  took  down,  and  took  hold  of,  and  weighed 
parcel  of  the  said  bread,  so  being  there  exposed  to  sale,  as  they  lawfully  might  for 
the  cause  aforesaid,  and  in  so  doing  did  necessaiily  stay  and  continue  the  space  of 
ten  minutes  in  the  said  dwelling-house  as  they  lawfully  might  for  the  cause  aforesaid, 
which  are  the  said  trespasses  in  the  introductory  part  of  this  plea  set  out.  And  this, 
&c.  wherefore,  &c. 

To  this  there  was  a  general  demurrer  and  joinder. 

Runnington,  Serjt.  in  support  of  the  demurrer.  First,  it  does  not  appear  that  the 
Defendants  had  any  authority  to  enter  the  Plaintiff's  house  ;  for  such  an  authority  can 
not  be  incident  to  the  power  of  overlooking,  &e.  given  by  the  charter,  since  even  if  it 
had  been  given  in  express  terms,  it  would  hava  beeu  void.     If  derived  from  custom 
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such  an  authority  might  possibly  be  good,  for  the  distinction  is  taken  in  the  case  of 
The  City  of  London,  8  Co.  125  a.  that  fortior  et  potentior  est  vulgaris  consuetudo  quatn 
regalis  concessio,  and  accordingly  it  is  there  stated  that  there  is  a  custom  of  London 
"to  enter  a  house  of  another  which  [34]  is  his  castle  "(a)'.  Bosiiles  the  plea  states, 
that  the  defendant  exposed  the  bread  to  sale  at  his  house;  the  Defendants  therefore 
might  have  overlooked  it  without  entering  the  house.  Secon<lly,  it  appears,  that  the 
persons  incorporated  by  the  charter  were  all  the  freemen  of  the  city  of  London,  using 
the  mystery  of  baking  within  the  city  and  its  suburbs  ;  they  were  the  oidy  persons 
to  whom  the  charter  was  directed,  and  by  them  only  therefore  can  it  have  been  accepted. 
Bex  V.  Aniery,  1  Term  Rep.  584,  per  Ashurst  .J.  But  the  authority  given  by  the  charter 
is  not  only  to  be  exercised  within  the  city  and  the  suburbs,  but  in  all  other  places 
within  two  miles  every  where  round  the  city.  To  the  persons  without  the  city  the 
charter  was  not  directed,  by  them  therefore  it  was  tint  accepted,  and  consequently 
they  cannot  be  bound  by  it(i).  Bagge's  case,  1  Koll.  Rep.  226,  2  Brownlow,  100,  and 
Rex  V.  Dr.  Askew,  4  Bur.  2200.  It  is  clear  from  the  pleadings,  that  the  Plaintiff's 
house  is  not  within  the  city  or  the  suburbs,  the  venue  being  laid  at  Christ  Cliurch,  in 
Surrey,  and  the  plea  averring  the  house  to  be  "  within  two  miles  of  the  suburbs  of  the 
city."  Thirdly,  the  authority  has  not  been  strictly  pursued.  The  charter  created 
one  master  and  four  wardens,  and  the  authority  is  to  be  executed  by  the  master  and 
wardens  for  the  time  being  "by  themselves  or  their  sufficient  deputy  or  deputies;" 
admitting  therefore,  that  a  majority  of  five  might  have  exercised  the  authority,  yet 
the  trespass  in  this  case  being  only  justified  as  the  act  of  the  master,  one  of  the  wardens 
and  a  third  per.son  in  their  aid,  the  justification  is  insufficient.  Nor  can  these  persons 
be  considered  as  deputies  of  the  five,  since  if  there  was  a  deputation,  it  should  have 
appeared  to  have  been  made  by  the  concurrent  appointment  of  the  five,  or  at  least 
of  the  majority.  In  1  Bulst.  105,  where  a  writ  was  directed  to  eight  nominatim,  and 
seven  only  certified,  it  was  held  to  bo  bad  (<•). 

Shepherd,  Serjt.  contra,  was  desired  by  the  Court  to  argue  the  last  objection,  as 
they  should  not  feel  themselves  called  upon  to  decide  upon  the  others,  if  that  was 
well  grounded.  He  admitted  [35]  that  where  a  power  is  granted  to  a  definite  number 
of  persons,  it  must  be  exercised  by  the  majority,  but  contended,  that  the  Defeiid>ints 
in  this  case  acted  ministerially  as  the  agents  and  servants  of  the  master  and  wardens, 
that  they  entered  the  Plaintiff's  house  with  a  view  to  overlook  ordy,  and  that  their 
act  was  afterwards  to  be  submitted  to  the  judgment  of  the  majority  of  persons  to 
whom  the  power  was  granted ;  that  it  might  be  collected  from  the  plea  that  they  were 
only  acting  as  deputies  of  the  others,  and  that  although  no  deputation  was  averred, 
such  omission  could  only  be  taken  advantage  of  on  special  demurrer. 

But  the  Court  were  of  opinion,  that  the  omission  was  a  subject  of  general  demurrer, 
for  the  authority  was  void  if  the  deputies  were  not  well  appointed. 

Lord  Ei.don,  Ch.  J.  This  declaration  calls  upon  the  Defendants  to  shew  by  what 
authority  they  entered  the  Plaintiffs  premises.  The  plea  refers  to  the  letters-patent 
of  incorporation,  and  asserts  that  the  Defendants  had  authority  in  manner  and  form 
therein  described  ;  that  is,  a  right  of  overlooking  and  correcting  the  trade.  Now,  it  is 
obvious,  that  on  a  question,  whether  bread  be  wholesome  and  sound,  persons  may  differ 
in  opinion,  and  a  tradesman  is  not  to  be  subject  to  the  judgment  of  a  single  person, 
where  the  authority  is  vested  in  several.  With  respect  to  the  right  of  exercising  that 
authority  by  deputy,  the  same  joint  discretion  must  be  employed  in  appointing  the 
deputy  which  is  necessary  to  the  execution  of  the  authority  itself. 

Per  curiam.     Judgment  for  the  Plaintiff(a)l 

(a)'  In  1  Lev.  15,  it  is  said  by  the  Court  that  the  customs  of  London  are  of  such 
force  that  they  will  stand  good  against  negative  acts  of  parliament. 

(h)  But  a  corporation  enabled  by  charter  to  make  byedaws  for  the  regulation  of  a 
particular  trade  in  a  particular  place,  may  make  bye-laws  binding  on  persons  exercising 
that  trade  in  that  place,  though  not  members  of  the  corporation.  The  Butchers'  Company 
V.  Mm-ey,  1  H.  Bl.  370. 

(c)  In  Norris  v.  Slapa,  Hob.  210,  a  declaration  in  the  name  of  A.  and  B.  guardians, 
and  the  fellowship  of,  &c  on  a  byelaw  made  by  two  guardians,  and  the  majority  of 
the  fellowship,  was  held  bad  among  other  reasons,  because  it  did  not  state  how  many 
guardians  were  appointed  by  the  charter,  and  there  might  have  been  more  than  two. 

(a)»  Vid.  et.  Grinley  v.  Barker  and  Others,  ante,  vol.  1,  p.  229. 
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Pariente  v.  Plumbtree.     Nov.  18th,  1799. 

Tbe  sheriff  having  arrested  a  party,  permitted  him  to  go  at  large  without  taking  a 
bail-bond,  returned  cepi  corpus,  and  before  the  expiration  of  the  rule  to  bring  in 
the  body  put  in  bail ;  held  that  he  was  not  liable  either  to  an  action  for  an  escape, 
or  false  return  (a). 

This  was  an  action  on  the  case  against  the  Defendant  as  sheriff  of  Kent.  The 
first  count  of  the  declaration  complained  that  the  Defendant  having  arrested  one 
W.  J.  Stephens,  at  the  suit  of  the  Plaintiff,  on  a  capias  ad  respondendum  returnable 
in  eight  days  of  Saint  Hilary,  indorsed  for  bail  1411.  Is.  6d.  suffered  him  to  escape, 
and  falsely  returned  ctpi  corpus ;  and  the  second  count,  that  he  neglected  to  arrest 
W.  J.  Stephens,  on  the  capias  ad  respondendum,  and  falsely  returned  cepi  corpus. 

The  cause  was  tried  before  Rook,  J.  at  the  Westminster  sittings  after  last  Trinity 
Term,  when  it  appeared  in  evidence  that  the  [36]  Defendant  had  actually  arrested 
W.  J.  Stephens  in  obedience  to  the  writ,  but  had  afterwards  suffered  him  to  be  at 
largo  without  having  taken  a  bail  bond  ;  that  the  Plaintiff  on  the  return-day  ruled  the 
Defendant  to  return  the  writ,  who  accordingly  returned  cepi  corpus ;  that  the  Plaintiff 
having  afterwards  served  the  Defendant  with  a  rule  to  bring  in  the  body,  he  put  in 
bail,  and  W.  J.  Stephens  before  the  expiration  of  the  latter  rule  surrendered  himself 
in  discharge  of  those  bail.  A  verdict  was  found  for  the  Plaintiff,  with  liberty  to  the 
Defendant  to  move  to  set  it  aside. 

Accordingly  a  rule  nisi  for  a  new  trial  having  been  obtained. 

Shepherd  and  Bayley,  Serjts.  now  shewed  cause.  Before  the  23  H.  6,  c.  9,  the 
sheriff  was  bound  to  have  the  body  at  the  return  of  the  writ ;  and  since  that  statute 
the  only  sufficient  excuse  which  he  can  offer  for  not  having  the  body  is,  that  he  has 
taken  a  bail-bond.  In  this  case  he  neither  had  the  body  at  the  return  of  the  writ,  nor 
had  taken  a  bail-bond.  Though  the  Plaintiff  may  proceed  against  the  sheriff  in  such  a 
manner  as  to  make  him  liable  to  an  attachment,  yet  his  right  of  action  commences  at 
the  time  when  the  writ  is  returnable,  and  nothing  will  wave  that  right.  Indeed,  it  is 
necessary  to  rule  the  sheriff  to  return  the  writ,  in  order  to  procure  evidence  to  support 
this  action,  for  without  so  doing  the  Plaintiff  could  not  ascertain  what  return  the 
sheriff  would  make ;  and  the  same  thing  is  done  in  cases  where  the  sheriff  is  proceeded 
against  for  extortion  or  any  other  misconduct.  If  the  sheriff  omit  to  take  a  bail-bond 
before  the  return  of  the  writ,  he  cannot  afterwards  retake  the  party  ;  for  the  writ  is 
functus  officio,  and  he  will  be  guilty  of  a  trespass  if  he  attempt  it.  Atkinscm  v.  Matteson, 
2  T.  R.  172.  Where  a  bail-bond  has  been  taken,  and  the  sheriff  is  afterwards  irregular, 
the  Court  never  allows  the  Defendant  to  try  the  cause,  without  directing  the  bail-bond 
to  stand  as  a  security.  Now  in  this  case  the  Defendant  will  be  permitted  to  try,  and 
yet  there  is  no  bail-bond  to  stand  as  a  security.  Merely  putting  in  bail  at  a  time 
subsequent  to  the  return,  cannot  be  deemed  having  the  body  at  the  return  of  the  writ : 
and  as  it  appeared  by  the  bail-piece,  when  produced  in  evidence,  at  what  time  the  bail 
was  put  in,  the  Court  cannot  presume  the  proceedings  of  the  sheriff  to  have  been 
regular  when  the  contrary  has  been  shewn.  In  Jones  v.  Earner,  Anstr.  675,  it  was 
expressly  decided  in  the  Exchequer,  that  putting  in  bail  after  the  return  of  the  writ, 
and  before  the  rule  to  bring  in  the  body  had  expired,  was  no  defence  to  an  action 
against  the  sheriff  for  returning  cepi  corpus  where  he  [37]  had  permitted  the  Defen- 
dant in  the  original  action  to  go  at  large  without  taking  a  bail-bond,  and  had  him  not 
at  the  return  of  the  writ.  That  case  proceeded  on  the  authority  of  Ellis  v.  Yarhorough, 
1  Mod.  227. 

Cockell  and  Runnington,  Serjts.  contra,  were  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  In  Fuller  v.  Prest,  7  T.  R.  109,  it  was  decided  by  the  Court 
of  King's  Bench,  that  where  the  sheriff  permits  the  party  to  go  at  large,  and  does  not 
take  a  bail-bond,  it  is  a  breach  of  his  duty  for  which  he  is  answerable,  if  bail  are  not 
put  in  within  due  time.  The  result  of  this  case  is,  that  putting  in  b.iil  in  due  time 
is  an  answer  to  the  action,  and  that  he  is  only  liable  where  he  has  not  done  so.  I 
cannot  conceive  on  what  grounds  the  case  in  the  Exchequer  was  decided. 

BuLLER,  J.  I  never  knew  a  more  groundless  application  :  the  whole  of  the  argu- 
ment proceeds  on  a  fallacy.     The  foundation  of  it  is,  that  the  party  did  not  appear 

(a)  Vide  Turner  v.  Carij,  7  East,  607.     Allingham  v.  Flower,  post,  246. 
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at  the  return  of  the  writ.  But  the  record  does  not  shew  at  what  period  bail  were  put 
ill.  When  once  put  in  they  are  to  be  considered  as  bail  of  the  term  generally.  In 
the  report  of  Jones  v.  Earner,  the  Cuuit  are  said  to  have  proceeded  on  the  authority 
of  Ellis  V.  Yarborough,  as  directly  in  point.  But  that  case  was  determined  upon 
another  ground.  The  object  of  ruling  the  sheriff  to  return  the  writ  is  to  ascertain 
whether  he  has  taken  the  party  or  not;  and  if  he  return  cepi  corpus  he  must  put  in 
bail.  Now  if  this  action  could  be  maintained,  it  would  in  fact  be  going  to  a,  jury  to 
ascertain  whether  the  Court  has  done  right  in  giving  the  sheriff  the  usual  lime  to  put 
in  bail.  It  is  a  sufficient  answer  to  the  action  that  an  appearance  was  entered.  As 
to  the  production  of  the  bail-piece  at  the  trial ;  that  was  evidence  which  ought  not  to 
have  been  admitted,  and  yet  it  is  upon  that  evidence  that  the  action  is  attempted  to 
be  supported.  There  is  a  case  in  Saunders  where  it  is  said  by  the  Court,  that  if  the 
sheriff  take  a  prisoner  and  detain  him  in  his  custody,  and  at  the  return  of  the  writ 
return  cepi  corpus,  and  have  not  the  body  in  court,  he  shall  be  araerceil  to  the  King, 
but  the  party  shall  not  have  an  action  against  him  (a). 

[38]  Heath,  J.  There  is  a  case  of  Murray  v.  Durand  in  Espinasse's  Cases  at 
Nisi  Piius  (page  87),  which  shews  that  this  action  cannot  be  maintained  :  for  Lord 
Kenyon  there  ruled  that  an  allowance  of  bail  above,  subsequent  to  the  commencement 
of  an  action  against  the  sheriff  for  an  escape,  and  for  not  assigning  the  bail-bond,  was 
a  sufficient  answer  to  such  action ;  saying,  that  though  the  bail  were  put  in  and 
justified  after  the  proper  lime,  still  that  when  once  put  in  and  justified,  they  were 
subsisting  bail,  and  must  be  taken  nunc  pro  tunc. 

ItooKE,  J.  of  the  same  opinion. 

Rule  absolute. 


Jones  v.  Armytage.    Nov.  18th,  1799. 

Copy  of  a  writ  against  William  Armytage :  notice  to  appear  "Catherine  Waller, 
you  are  served,"  &c.  the  mistake  held  fatal. 

The  Defendant  in  this  case  having  been  served  with  a  copy  of  the  process,  and 
notice  to  appear  at  the  foot  thereof,  as  required  by  5  Geo.  2,  c.  27,  s.  4,  the  latter 
varied  from  the  former,  thus  ;  in  the  copy  of  the  writ  the  name  of  the  Defendant 
William  Armytage  was  properly  inserted,  but  the  notice  was  "Catherine  Waller  you 
are  served,  &c."  On  this  ground,  Shephenl,  Serjt.  on  a  former  day  obtained  a  rule 
nisi  to  set  aside  the  proceedings,  and  Runiiington,  Serjt.  now  shewed  cause. 

The  Court  were  of  opinion,  that  the  mistake  was  fatal. 

Rule  absolute. 


Turner  v.  Bristow.     Nov.  18th,  1799. 

If  bail  be  brought  up  on  the  same  day  on  which  an  attachment  has  been  obtained 
against  the  sheriff,  the  Court  will  permit  them  to  justify,  and  set  aside  the  atlach- 
ment,  on  payment  of  costs. 

The  Rule  to  bring  in  the  body  having  expired  on  the  IGth,  (Saturday)  Shepherd, 
Serjt.  obtained  an  attachment  this  morning  (Monday).  Heywood,  Serjt.  now  men- 
tioned that  he  was  instructed  to  justify  bail  this  day,  and  urged,  that  the  Court 
would  therefore  set  aside  the  attachment,  as  it  had  been  often  said,  they  would  not 
allow  any  advantage  to  be  obtained  by  mere  priority  of  motion.     He  cited  Thorold  v. 

(o)  Posteme  v.  Hanson  and  Another,  2  Saund.  60.  The  above  observation  was 
made  by  the  Court  with  a  view  to  shew,  that  where  a  sheriff  takes  a  bail-bond,  and 
has  not  the  body  at  the  return  of  the  writ,  he  is  not  liable  to  an  action.  They 
reason  thus.  Before  the  stat.  23  H.  6,  c.  9,  if  the  sheriff  had  actually  detained  the 
party,  but  had  him  not  in  Court  at  the  return  of  the  writ,  he  could  only  have  been 
amerced,  and  since  that  statute  he  is  to  be  considered  in  the  same  condition,  after 
taking  a  bail-bond,  as  if  he  had  actually  detained  the  party.  But  in  the  principal 
case  the  sheriff  neither  took  a  bail-bond,  nor  had  the  Defendant  in  custody. 
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Fisher,  1  H.  Bl.  9,  to  shew,  that  had  he  justified  before  the  motion  for  the  attachment, 
the  latter  would  not  have  been  granted. 

The  Court  said,  that  on  payment  of  costs  (a)',  the  attachment  must  be  set  aside. 

[39]    Joky  v.  Orchard.     Nov.  18th,  1799. 

[Applied,  Anderson  v.  May,  1800,  2  Bos.  &  P.  237.] 

If  a  Plaintiff's  attorney  previous  to  bringing  an  action  for  a  distress  under  the  warrant 
of  a  magistrate,  make  out  two  papers  precisely  similar,  purporting  to  be  demands 
of  a  copy  of  the  warrant  pursuant  to  24  G.  2,  c.  44,  s.  6,  and  sign  both  for  his 
client,  and  then  deliver  one  to  Defendant,  the  other  will  be  sufficient  evidence  at 
the  trial  {a)\ 

Trespass  for  taking  and  driving  away  the  Plaintiflf's  cattle. 

The  cause  was  tried  before  Grose,  J.  at  the  last  Summer  assizes  for  Cornwall,  when 
it  appeared  that  the  Defendant  took  the  cattle  as  a  distress  for  non-payment  of  a  poor- 
rate,  by  virtue  of  a  warrant  from  a  magistrate,  which  was  produced  and  read.  The 
counsel  for  the  Defendant  then  called  on  the  Plaintiff  to  prove  a  demand  of  a  copy  of 
the  warrant  pursuant  to  24  Geo.  2,  c.  44,  s.  6  (h),  upon  which  a  paper  was  produced 
by  a  witness,  who  swore  that  it  was  a  copy  of  the  demand  of  the  warrant.  It  was 
objected,  however,  that  such  copy  could  not  be  read  in  evidence  without  proof  of  notice 
given  to  the  Defendant  to  produce  the  original :  in  answer  to  which,  it  was  shewn, 
that  the  Plaintiff's  attorney  intending  to  deliver  a  demand  under  the  above  act,  made 
out  two  papers  for  that  purpose  precisely  to  the  same  effect,  and  signed  them  both  for 
his  client;  one  of  which  he  delivered  to  the  Defendant,  and  the  other,  which  was  the 
paper  now  produced,  he  kept  in  his  own  possession.  This  the  learned  judge  refused 
to  receive,  because  no  notice  had  been  given  to  produce  the  demand  delivered  to  the 
Defeudant,  which  he  thought  the  best  evidence ;  accordingly  he  directed  a  nonsuit. 

A  rule  nisi  having  been  obtained  upon  a  former  day  for  setting  aside  this  nonsuit, 

Bayley,  Serjt.  now  shewed  cause.  First,  The  demand  left  with  the  Defendant 
ought  to  have  been  produced.  There  is  no  reason  why  the  general  rule,  that  a  copy 
cannot  be  read  without  notice  to  produce  the  original  having  been  given,  should  not 
apply  to  this  case.  If  a  letter  be  written,  and  the  party  writing  it  enter  a  copy  in  his 
letter-book  and  sign  it,  would  it  not  be  necessary  to  give  notice  to  produce  the  original 
before  [40]  the  duplicate  could  be  admitted  in  evidence?  A  party  can  prove  nothing 
by  a  copy,  where  it  would  be  necessary  after  producing  the  original  to  go  one  step 
further,  in  order  to  establish  its  validity.  Now,  in  the  present  case,  the  act  not  only 
requires  that  a  demand  in  writing  should  be  made,  but  also  that  it  should  be  signed, 
and  if  the  demand  left  with  the  Defendant  had  been  produced,  the  signature  must 
have  been  proved  (a)^.      Secondly,  The  demand  ought  to  have  been  signed  by  the 

(a)'  Note  :  the  rule  for  the  attachment  had  not  been  drawn  up,  and  it  was  intimated 
that  it  ought  not  to  be  drawn  up ;  so  that  the  costs  given  were  only  those  of  preparing 
for  the  rule  for  the  attachment. 

(rt)-  And  see  Anderson  v.  May,  3  Esp.  Eep.  167,  S.  C.  post,  237.  Langdon  v.  Hulls, 
5  Esp.  Rep.  1.56.     Kine  v.  Beaumont,  3  B.  &  B.  288. 

(b)  That  section  enacts,  "  that  no  action  shall  be  brought  against  any  constable, 
headborough,  or  other  officer,  or  against  any  person  or  persons  acting  by  his  order 
and  in  his  aid,  for  any  thing  done  in  obedience  to  any  warrant  under  the  hand  or 
seal  of  any  Justice  of  the  Peace,  until  demand  hath  been  made  or  left  at  the  usual 
place  of  his  abode  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his, 
her,  or  their  attorney  or  agent  in  writing,  signed  by  the  party  demanding  the  same, 
of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath  been  refused  or  neglected 
for  the  space  of  six  days  after  such  demand." 

{af  This  distinction  seems  authorised  by  li.  v.  Smith,  1  Str.  126,  more  fully 
reported  Vin.  Abr.  tit.  Evidence,  A.  b.  26,  pi.  68,  where,  on  a  motion  that  a  Justice 
of  Peace  might  produce  on  a  trial  of  an  indictment  for  subornation  of  perjury,  an 
examination  taken  before  him  from  a  woman  who  had  been  convicted  of  perjury,  the 
Court  after  consideration  made  the  order,  saying  "a  copy  of  the  examination  is  no 
evidence,  because  it  deprives  the  pirty  of  controverting  whether  it  were  his  hand 
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Plaiuliff  himself,  and  not  by  his  attorney.  This  point  indeed  was  not  raised  at  the 
tiial,  but  it  is  competent  to  mo  to  insist  upon  it,  since  it  would  afTord  a  sufticient 
answer  to  the  action  in  case  of  a  new  trial  being  granted.  The  ground  of  the  objec- 
tion is,  that  the  word  "  party  "  appears  never  to  have  been  used  iu  the  act  to  signify 
any  person  except  the  Plaintiff  in  the  cause.  Having  therefore  obtained  that  peculiar 
meaning,  it  must  be  so  understood  in  this  instance. 

The  Court  intimated  an  opinion,  that  the  latter  objection  was  unfounded. 

Lens,  Serjt.  in  support  of  the  rule.  The  question  is,  whether  the  paper  produced 
were  in  fact  a  copy,  or  whether  it  were  not  as  much  an  original  as  that  delivered  to 
the  Defendant.  The  analogy  to  be  drawn  from  the  case  of  a  man  writing  two  lellers 
precisely  to  the  same  ell'ect,  signing  both,  and  sending  one  to  his  correspondent,  and 
retaining  the  other,  is  in  favour  of  the  Plaintiff,  for  I  contend,  that  the  letter  so 
retained  would  be  of  equal  validity  with  that  which  was  sent.  Here  two  originals 
were  created,  one  of  which  was  delivered  lo  the  Defendant,  and  the  other  was  kept 
for  the  purpose  of  being  made  evidence.  It  is  like  the  case  of  a  notice  to  quit,  where 
a  duplicate  is  always  admitted  as  evidence. 

Lord  Eldon,  Cb.  J.  With  respect  to  the  only  question  which  arose  at  nisi  prius, 
namely,  whether  this  paper  is  to  be  consideied  as  a  copy  of  the  original  notice,  or  as 
a  duplicate  original,  the  strong  inclination  of  my  opinion  is,  that  it  is  a  duplicate 
original  which,  under  the  circumstances  of  the  case,  affonled  evidence  [41]  enough 
for  the  Plaintiff  to  insist  that  the  tiial  should  proceed.  I  have  looked  into  the  act 
of  parliament  with  a  view  lo  discover  a  ground  on  which  any  distinction  may  be 
founded  between  the  notice  required  by  the  first  section,  to  be  given  to  Justices  of 
the  Peace  previous  to  the  commencement  of  an  action  against  them,  and  the  demand 
required  by  the  sixth  section  ;  but  without  success.  Unless  I  am  mistaken,  it  is  the 
usual  course  in  actions  against  Justices  of  the  Peace  to  produce  a  duplicate  original ; 
and  the  same  thing  is  done  with  respect  to  notices  to  quit.  It  is  true,  that  a  notice 
to  a  Justice  of  the  Peace  need  not  be  signed  either  by  the  Plaintiff  or  his  attorney  ; 
though  on  the  back  of  it  the  name  and  place  of  abode  of  the  attorney  must  bo 
indorsed  ;  but  it  must  have  certain  specified  contents,  and  the  production  of  a  copy, 
or  duplicate  of  that  notice  therefore  is  not  the  veiy  best  evidence  to  prove  that  the 
notice  liad  the  contents  specified  in  the  act.  So  a  duplicate  of  a  notice  to  quit  is  not 
the  very  best  evidence  of  the  contents  of  the  notice  delivered ;  for  iu  that  case  also 
the  contents  may  be  proved  to  a  certainty  by  the  production  of  the  notice  itself,  and 
the  supposed  duplicate  original  may  be  inaccurate.  I  do  not  see  on  what  ground  the 
distinction  between  those  cases  and  this  can  be  supported,  the  Plaintiff  having  shewn, 
that  the  paper  produced  was  signed  in  the  manner  required  by  the  act.  The  practice 
of  allowing  duplicates  of  this  kind  to  be  given  in  evidence,  seems  to  be  sanctioned  by 
this  principle,  that  the  oiiginal  delivered  being  in  the  hands  of  the  Defendant,  it  is 
in  his  power  to  contradict  the  duplicate  original,  by  producing  the  other  if  they  vary. 
We  cannot  hold  the  paper  produced  in  ibis  case  to  be  insufficient,  without  overturning 
the  practice  in  actions  against  magistrates,  and  in  cases  of  notices  to  quit,  uuKss  I 
mistake  as  to  what  that  practice  is — conceiving  it  to  be  as  I  have  slated,  I  think  this 
nonsuit  cannot  be  supported. 

BULLER,  J.  I  am  confident  that  this  questiou  has  often  arisen  and  been  decided 
at  nisi  prius.  But  points  of  this  kind  pass  unnoticed  unless  afterwards  moved  in 
Court.  The  attorney  in  this  case  made  two  copies  of  the  paper,  one  of  which  ho 
meant  to  deliver;  he  signed  both,  and  it  was  indifferent  which  of  them  he  delivered, 
for  they  we.e  both  originals.  It  appears  clearly  from  the  report  that  the  nonsuit  was 
directed  on  the  ground  of  the  paper  produced  in  evidence  being  a  copy;  but  I  think 
it  clear,  that  both  the  p.ipers  were  originals.  With  respect  to  the  second  point,  I 
agree  with  my  Brother  Bayley,  that  if  any  thing  appear  upon  the  report  which  would 
be  the  cause  of  a  uonsuit  at  the  second  trial,  the  Court  will  take  it  into  [42]  con- 
sideration, though  not  expressly  reserved.  But  the  statute  in  question  not  being  a 
penal  act,  the  Court  are  not  bound  to  construe  it  strictly.  I  think,  therefore,  the 
demand  being  signed  by  the  Plaintiff's  attorney  for  him,  is  within  the  meaning  of 
the  statute,  a  demand  signed  by  the  Plaintiff. 

subscribed  to  it  or  not,  and  therefore  the  original  ought  to  be  shewn,  and  so  it  is  in 
all  eases  where  written  evidence  is  produced  which  is  grounded  on  being  under  a 
mail's  baud."    See  also  Hoe  v.  Natlwrp,  1  Ld.  liaym.  154. 
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Heath,  J.  1  am  of  the  same  opinion.  In  principle  I  cannot  distinguish  this  case 
from  that  of  a  duplicate  notice  to  quit,  which  is  received  in  evidence. 

ROOKE,  J.  1  confess,  that  I  cannot  make  up  my  mind  to  agree  with  my  Lord 
Chief  Justice  and  my  Brothers.  The  act  requires  this  demand  to  be  signed.  In  the 
other  cases  which  have  been  mentioned,  both  the  notice  delivered,  and  the  duplicate 
retained,  may  be  considered  as  originals.  But  here  something  more  is  to  be  done 
beyond  the  mere  production  of  the  paper;  the  signature  is  to  be  proved;  and  how 
that  is  to  be  proved,  by  shewing  that  another  paper  was  signed  by  the  party,  I  do 
not  perceive.  I  think  that  the  Plaintiff  should  have  given  notice  to  produce  the 
original  demand  before  he  could  entitle  himself  to  give  the  counterpart  in  evidence. 

Rule  absolute. 


HoLiN  V.  Bargus.     Nov.  18th,  1799. 
In  this  Court  notice  of  declaration  is  not  necessary  in  bailable  actions. 

The  Plaintiff  in  this  case  having  sued  out  a  bailable  writ,  filed  a  declaration  de 
bene  esse,  and  gave  a  rule  to  plead  ;  on  the  evening  of  the  day  on  which  bail  were 
perfected  (the  Rule  to  plead  being  then  expired)  he  served  the  Defendant  with  a 
demand  of  a  plea,  and  on  the  next  day  signed  judgment.  Williams,  Serjt.  having 
obtained  a  rule  nisi  for  setting  aside  this  judgment  on  the  ground  of  a  notice  of 
declaration  being  necessary  in  this  as  well  as  in  an  action  not  bailable,  and  that  any 
distinction  between  the  two  in  this  respect  was  not  well  founded  ;  Cockell,  Serjt. 
shewed  cause,  and  relied  on  Simmons  v.  Shannon,  3  Wils.  147,  2  Bl.  725,  S.  C.  and 
Shuttleivorth  v.  Feilder  (a)^,  Hil.  37  Geo.  3,  C.  B.  where  the  distinction  between  actions 
bailable  and  not  bailable  with  respect  to  giving  notice  of  declaration,  was  recognized. 

Willinms,  contra,  observed,  that  the  two  reports  of  Simmons  v.  Shannon,  in  Wilson 
and  Blackstone  vaiied  materially  from  each  [43]  other;  that  in  the  former  of  these 
books,  a  difference  of  opinion  was  stated  to  have  existed  among  the  prothonotaries 
and  secondaries  upon  this  point,  and  that  the  Court  there  intimated  an  intention  of 
making  a  Rule  to  settle  it.  He  also  alluded  to  the  practice  of  the  King's  Bench, 
where  notice  is  equally  required  in  either  case  (a)^. 

The  Court  agreed,  that  the  practice  of  the  King's  Bench  was  the  most  consistent, 
but  thinking  the  point  settled  in  this  Court  refused  to  set  aside  the  judgment  unless 
on  payment  of  costs. 


John  and  Charles  Cartwright  v.  Amatt  and  Another.    Xov.  18th,  1799. 

A.  by  indenture  (reciting  that  a  suit  was  depending  between  him  and  B.  respecting 
certain  patents,  and  that  the  same  could  not  be  assigned  without  hazard  of  defeating 
the  suit)  granted  absolutely  the  said  patents  together  with  some  others  to  C, 
excepting  however  until  the  determination  of  the  above  mentioned  suit,  such 
patents  as  should  be  necessary  to  support  A.'s  legal  title.  Then  followed  a  covenant 
that  A.  upon  the  determination  of  the  suit,  should  assign  the  excepted  patents  to 
C.  and  that  until  such  assignment,  A.  should  stand  legally  possessed  of  the  same: 
held,  that  the  legal  interest  in  the  excepted  patents  vested  in  C.  upon  the  deter- 
mination of  the  suit,  without  assignment. 

This  was  an  action  on  the  case  for  the  infringement  of  a  patent.  The  declaration, 
after  stating  the  grant  of  the  letters  patent  to  one  Edmund  Cartwright,  the  inrollment 
of  the  specification,  &c.  proceeded  to  aver,  that  "  the  said  Edmund  Cartwright  after- 
wards and  before  the  committing  the  several  grievances  hereinafter  mentioned,  to  wit 
on,  &c.  at  &c.  by  a  certain  indenture  then  and  there  made  between  the  said  Edmund 
Cartwright  of  the  first  part,  the  Plaintiffs  of  the  second  part,  and  certain  other  persons 
therein    respectively  mentioned  and  referred  to,  of  the  third  and  fourth  parts  (one 

(a)'  This  case  was  cited  from  a  manuscript  note  in  the  margin  of  Impey's  Pr.  C.  B, 
p.  234,  ed.  4,  made  by  one  of  the  officers  of  the  Court. 

(a)2  See  Reg.  T.  2  Geo.  2,  B.  R.  also  1  Sellon  Pr.  234,  ed.  2. 
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part  uf  which,  &c.),  did  for  the  considerations  therein  mentione<],  graeit,  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  Plaintiffs,  their  executors,  &c.  the  bcfore- 
nientioned  letters  patent,  &c.  saving,  excepting,  and  reserving  unto  the  said  Edmund 
Cartwright,  his  executors  and  administrators,  until  the  final  determination  or  con- 
clusion of  a  certain  suit  in  the  said  indenture  mentioned  then  depending,  and  now 
long  since  ended  and  concluded,  such  of  the  said  letters  patent  in  the  said  indenture 
mentioned,  as  should  be  necessary  to  bo  given  in  evidence  for  the  support  of  the  said 
suit,  and  the  legal  right  and  interest  of  the  said  Edmund  Cartwright  in  and  to  the 
Fame  to  hold,"  &c. 

The  cause  came  on  to  be  tried  before  Rooke,  J.  at  the  Guildhall  sittings,  after  last 
Trinity  Term,  when  the  deed  of  assignment  l)eing  produced  in  evidence,  it  appealed 
from  the  recital,  that  as  there  was  a  suit  de[)en(ling  between  Eilmuiid  Cartwright, 
[44]  I'laintift',  and  William  Toplis,  Defendant,  respecting  an  infringement  of  certain 
letters  patent,  and  until  such  suit  had  been  legally  tiied,  the  legal  right  or  property 
of  the  said  Edmund  Cartwright,  in  such  letters  patent  as  related  to  the  inventions  of 
combing  wool  and  similar  articles  (which  were  the  letters  patent  in  question)  could 
not,  it  was  apprehended,  l)e  fully  assigned  or  made  over  by  him  to  the  Plaintitl'.s  with- 
out hazard  of  defeating  the  said  suit,  it  was  agreed,  that  in  the  mean  time,  and  until 
such  suit  was  determined,  Pylmund  Cartwright  should  continue  legal  owner  of  the 
patents,  in  trust  for  the  Plaintiffs,  in  whose  custody  they  were  to  remain,  and  who 
were  to  have  all  the  benefits  arising  from  them  :  Then  followed  an  absolute  grant  of 
the  letters  patent  in  question,  together  with  others,  to  the  Plaintiffs  with  the  following 
exception,  "save  and  exce()t  nevertheless,  and  out  of  these  presents  reserving  unto 
the  said  Edmund  Cartwright  until  the  final  determination  or  conclusion  of  the  suit  or 
action  now  depending  between  him  the  said  Edmund  Cartwright  and  the  said  William 
Toplis,  all  such  of  the  said  hereinbefore  mentioned  patents  as  are  or  shall  bo  necessary 
to  be  given  in  evidence  for  the  support  of  the  said  suit  or  action,  and  tlio  legal  right 
or  interest  of  the  said  Edmund  Cartwright  in  and  to  the  same,  upon  the  tiusts," 
&c.  After  the  trusts  was  inserted  this  covenant  for  further  and  bettor  assigning  the 
letters  patent  "  that  when  and  so  soon  as  the  said  suit  or  action  now  depending  between 
the  said  Edmund  Cartwright  and  the  said  William  Toplis  shall  have  been  finally 
determined,  he  the  said  Edmund  Cartwiight  shall  forthwith  thereafter  well  and 
eliectually  grant,  assign,  and  make  over  to  the  Plaintiffs  upon  the  trusts,  &c.  the  said 
hereinbefore  excepted  grants  or  letters  patent,  touching  or  relating  to  the  said 
inventions,  and  every  or  any  other  matters,  in  contest,  for  which  the  same  were 
reserved  out  of  these  presents,  and  the  specifications  thereof  and  all  his  legal  and  other 
estate  and  interest  therein  ;  and  that  in  the  mean  time  and  until  such  last-mentioned 
assignment  thereof,  shall  be  made  and  executed,  he  the  said  Edmund  Cartwright  shall 
and  will  stand  legally  possessed  of,  and  interested  in  the  same  reserved  grants  or 
letters  patent  for  the  behoof  of  them  the  Plaintiffs,  theii'  executors,  &c.  subject  to  the 
same  trusts,"  &c.  It  was  objected  on  the  pai  t  of  the  Defendants,  that  as  no  assign- 
ment had  taken  place  subsequent  ta  the  determination  of  the  depending  suit,  the 
legal  interest  not  being  vesteii  in  the  Plaintiffs  by  the  deed  produced,  still  remained 
in  Edmund  Cartwright,  and  therefoie  [45]  the  Plaintiffs  could  not  recover.  The 
learned  judge  beitig  of  that  opinion,  directed  a  nonsuit. 

Kunnington,  Serjt.  on  a  former  day  moved  to  set  aside  this  non-suit,  and  contended, 
that  it  was  the  manifest  intention  of  the  parties  that  the  whole  legal  interest  should 
pass  to  the  Plaintiffs  as  soon  as  the  suit,  which  was  depending,  should  be  determined, 
and  that  the  last  covenant,  which  was  only  inserted  pro  majori  cautela  ought  not  to 
be  allowed  to  defeat  that  intention  ;  a  rule  nisi  was  accordingly  gianted. 

On  this  day  Shepherd  and  Lens,  Serjts.  were  to  have  shewn  cause  against  that 
rule : 

But  KoOKE,  J.  said,  That  on  a  further  consideration  of  the  effect  of  the  deed  than 
was  given  to  it  at  nisi  priiis,  he  was  convinced  that  the  legal  interest  vested  in  the 
Plaintiffs  immediately  on  the  determination  of  the  suit  that  was  depending  at  the 
time  when  the  indenture  was  executed. 

And  the  rest  of  the  Court  having  expressed  themselves  clearly  of  the  same 
opinion. 

The  rule  was  made  absolute  without  argument. 
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Donnelly  v.  Dunn.    Nov.  19th,  1799. 

Bail  cannot  plead  the  bankruptcy  and  certificate  of  their  principal  in 
their  own  discharge  (a). 

This  was  an  action  of  debt  on  a  recognizance  of  bail.  The  Defendant  pleaded 
the  bankruptcy  of  his  principal  circumstantially  (6) ;  to  which  there  was  a  general 
demurrer  and  joinder. 

Bayley,  Serjt.  in  support  of  the  demurrer.  Admitting  this  plea  to  be  well 
pleaded,  I  contend  that  it  is  not  competent  to  the  bail  to  plead  the  bankruptcy  of 
their  principal.  By  the  5  Geo.  2,  c.  30,  s.  7,  the  plea  of  bankruptcy  is  put  into  the 
mouth  of  the  bankrupt  only,  and  the  bail,  if  entitled  to  any  relief,  must  obtain  it  by 
application  to  the  summary  jurisdiction  of  the  Court.  The  Legislature  has  provided 
for  all  the  difficullies  to  which  the  bankrupt  may  be  subject ;  if  he  be  arrested,  he 
shall  be  discharged  on  common  appearance,  s.  7  ;  if  obliged  to  plead,  the  general  plea 
is  given  him;  if  under  the  necessity  of  supporting  that  plea  by  evidence,  the  41st 
section  of  the  act  [46]  is  in  his  aid  ;  and  if  taken  or  detained  in  execution,  he  shall 
be  discharged  on  summaiy  application,  s.  1.3  ;  but  there  are  no  provisions  in  favour  of 
the  bail.  The  mode  in  which  they  have  usually  been  relieved  may  be  collected  from 
some  cases  on  the  subject.  In  Bay  unci  Others  v.  Hussey,  E.  24  Geo.  2,  Barnes,  104, 
the  Defendant  having  become  bankrupt  pending  the  action,  an  exoneretur  was  entered 
on  the  recognizance ;  and  in  a  note  to  that  case,  it  is  observed,  that  it  was  a  new 
practice  introduced  to  discharge  the  bail  in  a  summary  way,  without  putting  them 
to  the  trouble  and  charge  of  surrendering  the  principal  as  formerly.  This  shews  the 
contemporaneous  opinion  of  the  profession  respecting  the  act  of  Geo.  2,  for  if  the 
Defendant  could  have  pleaded  the  bankruptcy,  the  Court  would  not  have  interfered. 
A  similar  account  of  the  practice  is  given  by  Lord  Mansfield  in  Martin  v.  O'Hara, 
Cowp.  824  ;  and  by  Buller,  J.  in  Southcote  v.  Braithivaite,  1  Term  Rep.  624.  Indeed 
it  was  strongly  intimated  by  this  Court  on  a  late  occasion,  that  the  bail  could  not  in 
any  case  plead  the  bankruptcy  of  their  principal.  Donnelly  v.  Dunn,  ante,  vol  i.  448, 
and  Beddome  v.  Holbrook,  ibid,  in  notis.  This  is  a  new  experiment,  and  if  allowed 
to  succeed,  might  in  many  cases  be  highly  prejudicial  to  justice. 

Marshall,  Serjt.  contra.  I  do  not  mean  to  controvert  the  authorities  by  which 
it  is  established,  that  the  Court  has  power  to  discharge  the  bail  on  a  summary  applica- 
tion where  the  principal  has  become  bankrupt  and  obtained  his  certificate  :  but  I 
contend  that  if  the  bankruptcy  and  certificate  be  a  legal  discharge  to  the  piincipal, 
it  is  a  legal  discharge  to  the  bail ;  and  if  so,  may  be  pleaded.  Indeed,  it  is  the  only 
way  of  investigating  whether  there  be  any  fraud  in  the  means  by  which  the  certi- 
ficate was  obtained  ;  and  so  the  Court  seem  to  have  thought  in  Vincent  v.  Brady, 
2  H.  Bl.  1.  The  plea  merely  states  that  the  bankrupt  has  got  his  certificate;  and 
if  the  Plaintiffs  meant  to  shew  that  it  was  obtained  by  fraud,  they  should  have  replied 
it.  From  the  terms  of  the  recognizance,  which  are,  "that  the  principal  shall  surrender 
himself  or  pay  the  debt,"  it  is  doubtful  whether  the  bail  can  surrender  him  against 
his  will.  If,  then,  he  will  not  surrender  himself,  shall  not  the  bail  be  at  liberty  to 
pray  him  in  aid? 

Lord  Eldon,  Ch.  J.  It  is  not  the  interest  of  the  bankrupt  to  refuse  to  sui  render 
himself  in  discharge  of  his  bail.  The  execution  of  his  creditors  against  him  is  barred 
by  the  certificate  ;  but  if  he  allow  his  bail  to  pay  the  debt,  he  thereby  creates  a  new 
[47]  creditor  for  a  debt  to  the  same  amount,  which  is  not  barred  by  the  certificate. 
The  plea  of  bankiuptcy  is  given  to  the  bankrupt  to  be  made  use  of  as  the  means  of 
discharging  himself,  if  he  so  please.  But  there  may  be  many  cases  in  which  the  bank- 
rupt may  not  choose  to  make  use  of  his  certificate.  If  he  has  been  guilty  of  a  fraud, 
he  may  be  fearful  of  bringing  it  forward.  If  he  has  acquired  an  accession  of  fortune 
subsequent  to  the  obtaining  of  his  certificate,  he  may  be  ashamed  to  plead  it.  Shall 
he  then,  through  the  medium  of  his  bail,  be  obliged  to  make  use  of  his  certificate 

(«)  Vide  Davey  v.  Prendergrass,  5  B.  &  A.  187. 

{b)  He  had  before  pleaded  it  more  generally,  and  obtained  leave  to  amend  ;  vide 
ante,  vol.  i.  p.  448.  There  was  another  action  brought  by  Donelly  against  Maclagan, 
the  other  bail,  under  circumstances  precisely  similar  to  Donnelly  v.  Dunn,  which  came 
on  at  the  same  time,  and  on  which  the  same  judgment  was  given. 
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whether  he  will  or  not?  It  i8  the  duty  of  the  bail,  under  their  recognizance,  to 
render  the  bankrupt;  and  it  remains  with  the  bankrupt  himself  to  determine 
whether  any  use  shall  be  ma<le  of  the  certificate.  Suppose  the  two  bail  to  be  creditors 
sufficient  in  number  and  value  to  sign  the  certificate ;  if  they  could  plead  it  also,  they 
would  have  it  in  their  power  to  sign  their  own  discharge. 

BuLLER,  J.  It  is  of  importance  to  the  public,  and  to  the  profession,  to  put  an  end 
to  attempts  to  introduce  upon  the  record  questions  of  practice  which  cannot  be  con- 
sidered as  legal  defences,  but  which  belong  rather  to  what  may  be  called  the  equity 
side  of  the  Court  (a).  This  action  is  brought  for  a  legal  demand  arising  upon  a  debt 
of  lecord  ;  and  the  Defendant  is  called  upon  to  state  a  legal  defence  upon  record,  not 
merely  to  say  that  he  has  equity  in  his  favour.  Now,  what  legal  defence  has  he  set 
up'(  Ho  must  either  shew  a  legal  impossibility  to  perform  the  condition  of  the 
recognizance,  or  state  something  that  will  discharge  him.  Has  he  done  either? 
Certainly  not.     Then  the  Plaiiititf  remains  unanswered. 

Heath,  J.  It  does  not  follow  that  the  bail  are  to  have  all  the  advantages  to 
which  their  principal  is  entitled.  Suppose  in  an  action  on  a  judgment  there  be 
manifest  error  on  the  record,  the  bail  cannot  avail  themselves  of  such  error,  though 
the  principal  may. 

Lord  Eldon,  Ch.  J.  added,  We  do  not  mean  to  preclude  any  application  for 
summary  relief  on  the  part  of  the  bail ;  but  the  opinion  of  the  Court  is,  that  on  this 
lecord  judgment  must  be  given  for  the  Plainliff. 

Judiiment  for  the  Plaintiir. 


[48]    Fowler  v.  Morton.    Nov.  21st,  1799. 

If  an  affidavit  to  hold  to  bail  state  the  circumstances  under  which  a  debt  accrued,  and 

conclude  "by  reason  whereof  the  Defeiidant  stands  indebted  in 1.  which  be 

hath  refustd  and  sldl  refuses  to  pay,"  it  is  bad.  If  such  an  affidavit  negative  a 
tender  in  "  notes  of  the  Bank  of  England,  payable  on  demand,"  it  is  a  sufhcient 
compliance  with  37  Geo.  3,  c.  45,  s.  9,  though  the  words  of  that  act  are  "  expressed 
to  be  payable  on  demand." 

The  Defendant  in  this  case  was  held  to  bail  upon  an  affidavit  of  the  Plaintiff, 
stating  that  the  Defendant  on  or  about  the  9lh  of  May  1799  agreed  with  the 
Plaintiff,  who  was  a  common  carrier,  that  if  the  Plaintiff  would  give  up  to  him  the 
business  of  a  common  carriur  he  would  pay  to  the  Plaintiff  41.,  would  take  his  cart  at 
a  valuation,  and  pay  the  amount  of  all  the  book-debts  due  to  the  Plaintiff  up  to  the 
time  of  making  the  agreement :  that  the  cart  was  valued  at  four  guineas,  of  which 
the  Defendant  had  notice;  that  the  book-debts  amountid  to  41.  9s.  7d.  of  which  the 
Plaintiff  informed  the  Defendant ;  that  in  pursuance  and  performance  of  the  above 
agreement,  the  Plaintiff  did  give  up  the  business  to  the  Defendant,  who  had  ever 
since  carried  it  on. — "By  reason  whereof  the  said  Christopher  Morton  became  indebted 
to  him  the  deponent  in  the  sum  of  121.  13s.  7d.  out  of  which  the  deponent  had  received 
the  sum  of  11.  Is.  oidy  :  and  liy  reason  thereof  the  said  Chiistopher  Morton  now  is, 
and  standetb  justly  and  tiuly  indebted  to  him  the  deponent  in  the  sum  of  111.  12s.  7d. 
which  he  hath  refused  and  still  doth  refuse  to  pay."  The  affidavit  further  stated  that 
no  offer  had  been  made  by  the  said  Defendant  to  pay  the  said  sum  of  111.  lis.  7d. 
(the  debt  sworn  to)  "in  notes  of  the  Governor  and  Company  of  the  Bank  of  England, 
payable  on  demand." 

hens,  Serjt.  on  a  former  day  moved  for  a  rule  to  shew  cause  why  the  bail  bond 
should  not  be  cancelled  on  the  Defendant  entering  a  common  appearance.  lie  stated 
two  objections  to  the  affidavit;  fiist,  that  the  debt  was  not  sworn  to  positively,  on 
account  of  the  words  "by  reason  whereof  :"  secondly,  that  in  the  denial  of  a  tender 
in  Bank-notes  the  notes  were  not  described  in  the  words  of  the  act  of  parliament 
(37  Geo.  3,  c.  45,  s.  9),  which  are  "expressed  to  be  payable  on  demand." 

The  Court  refused  the  rule  upon  the  latter  objection,  but  granted  it  upon  the 
former : 

Against  which  objection  Williams,  Serjt.  now  contended,  that  although  the  Plaintiff 

(a)  And  see  Scholey  v.  Mears,  7  East,  151. 
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had  stated  more  than  was  necessary,  yet  that  the  debt  for  which  he  held  the  defendant 
to  bail  was  sworn  to  with  certainty. 

[49]  But  The  Court  being  of  a  contrary  opinion  made  the  rule  absolute  (a)'. 

Rule  absolute. 


Wallace  v.  Aerowsmith.     Nov.  21st,  1799.     Post.  246,  564. 

If  two  attorneys'  clerks  be  put  in  as  bail,  the  Plaintiff  may  treat  such  bail 
as  a  nullity  and  take  an  assignment  of  the  bail  bond  (a)^, 

Heywood,  Serjt.  shewed  for  cause  against  a  rule  nisi  for  staying  proceedings  on 
the  bail-bond,  that  the  bail  put  in  were  both  clerks  to  the  Defendant's  attorney,  and 
being  therefore  within  the  rule  of  Court  (6),  the  Plaintiff  had  a  right  to  treat  the 
bail  as  a  nullity,  and  take  an  assignment  of  the  bail-bond.  He  cited  Cornish  v.  Boss, 
2  H.  Bl.  350. 

Bayley,  Serjt.  contrk  insisted,  that  though  the  bail  might  have  been  rejected  had 
they  been  brought  up  to  justify,  yet  it  was  not  competent  to  the  Plaintiff  to  determine 
on  their  sufficiency  ;  and  relied  on  Thomson  v.  Roubell,  Doug.  466,  in  notis,  where  it 
was  so  decided.  Heywood  then  cited  Fenton  v.  Buggies,  ante,  vol.  i.  356,  where  the 
Court  in  a  similar  case  to  this,  held  that  the  Plaintiff  might  take  an  assignment  of 
the  bail  bond  : 

And  The  Court  recognizing  that  case. 

Discharged  the  rule  with  costs. 

Spicer  v.  Teasdale.     Nov.  23d,  1799. 

If  a  Plaintiff  obtain  judgment  upon  one  of  several  counts  in  a  declaration,  he  is  entitled 
to  the  costs  of  the  whole.  And  if  after  entering  up  judgment  for  himself  upon  two 
counts  he  discover  an  error  in  one  of  them,  he  may  wave  his  judgment  on  that  count 
and  enter  it  for  the  Defendant  (a)'. 

The  Plaintiff  in  this  case  declared  upon  a  bill  of  exchange;  the  declaration  con- 
tained three  counts ;  to  the  two  first  the  Defendant  demurred  ;  but  judgment  was 
given  for  the  Plaintiff,  who  then  entered  a  nolle  prosequi  as  to  the  third  ;  costs  having 
been  allowed  to  the  Plaintiff  upon  all  three  counts,  he  entered  up  judgment  for  himself 
upon  the  two  first;  but  afterwards  finding  a  mistake  in  the  second  count,  he  altered 
the  judgment  by  entering  it  for  the  Defendant  upon  that  count. 

The  bail  being  sued.  Shepherd,  Serjt.  on  a  former  day  moved  to  set  aside  the 
judgment  on  two  grounds;  first,  because  the  Plaintiff  was  not  entitled  to  costs  upon 
the  two  last  counts  of  [50]  the  declaration  ;  and  secondly,  because  after  entering  up 
judgment  for  himself  on  the  second  count  he  bad  no  authority  to  alter  it. 

Cockell,  Seijt.  now  shewed  cause,  and  contended  that  by  the  practice  of  the 
Common  Pleas,  if  the  Plaintiff  obtain  judgment  upon  one  count,  he  is  entitled  to  the 
costs  of  the  whole  declaration  (a)^ ;  and  that  in  the  present  case  the  Plaintiff,  on  dis- 
coveiing  his  mistake,  had  a  right  to  wave  his  judgment  on  the  second  count,  and  enter 
it  for  the  Defendant. 

The  Court  were  of  opinion  that  the  Plaintiff  had  a  right  to  wave  his  judgment  on 
the  second  count,  and  that  the  bail  ought  not  to  be  allowed  to  hold  him  to  it,  against 

(a)'  Vide  Mackenzie  v.  Mackenzie,  1  Term  Rep.  716,  and  IFheeler  v.  Copeland,  5  Term 
Rep.  364. 

(a)2  Vide  Bex  v.  Sheriff  of  Surrey,  2  East,  181. 

(b)  Reg.  M.  6  Geo.  2,  also  Laing  v.  Cundale,  1  H.  Bl.  76. 

(a)^  Vide  Pensoii  v.  Lee,  post.  330.     Mm'gan  v.  Edwards,  6  Taunt.  394. 

(«)■*  This  was  settled  after  much  discussion  in  Brydges  v.  Baymoiul,  2  Bl.  800  ;  and 
in  Norris  V.  JFaldron,  2  Bl.  1199,  the  same  rule  was  allowed  to  prevail,  though  the 
counts  were  for  different  causes  of  action.  However  it  is  stated  by  Le  Blanc,  J. 
8  Term  Rep.  467,  that  in  Tr.  32  Geo.  3,  the  Court  of  Common  Pleas  held,  that  a 
defenilant  who  had  suffered  judgment  by  default  as  to  part  of  a  declaration  in  covenant, 
consisting  of  one  count  only,  and  pleaded  to  the  residue,  upon  which  issue  was  joined 
and  found  for  him,  was  entitled  to  the  costs  of  that  issue. 
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his  inclination  ;  and  agreed,  with  respect  to  the  coats,  that  the  practice  of  this  court 
had  been  correctly  stated  on  the  part  of  the  Plaintiff.  But  BuUer  J.  added,  that  the 
practice  of  the  King's  Bench  was  different,  and  indeed  more  itasonahle  ;  for  there, 
if  judgment  be  given  on  demurrer  for  the  Plaintiff  on  some  counts,  and  for  the 
Defendant  on  the  otheis,  the  Plaintiff  is  entitled  to  costs  on  those  counts  only  on 
which  he  has  judgment,  though  costs  are  not  allowed  to  the  Defendant  on  the  others(ft); 
and  that  an  intention  had  been  inti-[51]-mated  in  this  Court  of  altering  the  practice, 
though  he  believed  it  had  never  been  done. 
Rule  discharged. 

(i)  Henderson  v.  Eumbohl,  Hil.  4  Geo.  3,  K.  B.  Sayer's  Costs,  212.  And  this  rule 
holds  in  B.  R.  where  the  Defendant  pleads  separately  to  different  counts  :  as  if  he 
demur  to  the  first  count,  and  go  to  issue  on  the  second  ;  Astleyv.  Young,  2  Burr.  1232, 
or  plead  not  guilty  to  the  first,  and  a  justification  to  the  second,  Butcher  v.  Green,  Doug. 
678.  But  where  there  are  separate  causes  of  action  laid  in  separate  counts,  and  the 
Plaintiff  succeeds  on  some,  and  the  Defendant  on  others,  as  separate  judgments  must 
be  given,  each  party  is  entitled  to  the  costs  of  so  much  as  he  succeeds  in.  Day  v. 
Ilimks,  3  Terra  Rep.  654.  In  Tempest  v.  Metcalf,  1  Wils.  331,  a  verdict  having  been 
found  for  the  Defendant  on  the  most  material  of  three  feigned  issues,  and  for  the 
Plaintiff  on  the  other  two,  it  was  moved  that  the  Plaintiff  should  have  no  costs;  but 
the  Coui  t  said,  that  if  any  one  issue  l)e  found  for  the  Plaintiff  he  should  have  his  costs. 
By  which  seems  to  have  been  meant  that  the  Plaintiff  should  have  costs  on  the  issues 
found  for  him,  and  the  Defendant  on  the  issue  fcuind  for  him.  See  also  Braithicaite  v. 
Bradford,  G  Term  Rep.  599  ;  though  that  case  was  partly  decided  on  the  construction 
of  a  particular  statute.  So  if  the  Defendant  plead  a  justification  to  a  declaration  con- 
sisting of  one  count  only,  ami  the  Plaintiff'  traverse  the  justification,  and  also  new 
assigns;  if  the  Defendant  suffer  judgment  by  default  on  the  new  assignment,  but 
obtain  a  verdict  on  the  traverse,  he  is  entitled  to  the  costs  of  the  issue  on  which  he 
succeeds.  Griffiths  v.  Davies,  8  Term  Rep.  466.  With  respect  to  Butcher  v.  Green,  it 
may  be  observed,  that  the  two  counts  contained  separate  causes  of  action,  one  being 
in  trover,  and  the  other  for  words ;  but  the  case  was  treated  as  if  it  had  been  other- 
wise. Indeed  it  has  been  holden,  that  where  a  Defendant  pleads  two  pleas  under 
the  statute,  to  the  whole  declaiation,  upon  one  of  which  judgment  is  given  for  hira  on 
demurrer,  and  upon  the  other  a  verdict  is  found  against  him,  he  shall  be  allowed  costs 
on  the  former,  hut  the  Plaintiff  shall  not  be  allowed  costs  on  the  latter,  since  upon 
the  whole  he  has  no  cause  of  action.  Cooke  v.  Siiijer,  2  Buir.  753.  But  it  has  since 
been  expressly  laid  down,  that  if  one  of  several  pleas  pleaded  under  the  statute  be 
held  bad  on  demurrer,  and  a  verdict  be  given  for  the  Defendant  on  the  others,  the 
Plaintiff  by  the  words  of  the  4  Ann.  c.  16,  s.  5,  is  entitled  to  the  costs  of  the  bad  plea, 
though  upon  the  whole  record  he  appear  to  have  no  cause  of  action.  Duhcrly  v.  Page, 
2  Term  Rep.  391.  So,  if  the  Plaintiff  in  replevin  plead  several  pleas  in  bar  under  the 
statute,  upon  which  several  issues  are  taken,  the  avowant  is  entitled  to  the  costs  of 
the  issues  found  for  him.  Dodd  v.  Joddrel,  2  Term  Re]i.  235.  On  both  these  latter 
points  arising  out  of  the  construction  of  the  statute  of  Anne,  the  practice  of  the 
Common  Pleas  agrees  with  that  of  the  King's  Bench.  Grecnhow  v.  lldey  and  others, 
Barnes,  136,  and  Brooke  v.  JFillet,  2  II.  Bl.  435.  In  Greenhow  v.  Ilsley,  it  was  debated 
among  the  Judges,  and  held  to  make  no  difference,  that  the  demurrer  on  which 
judgment  was  given  for  the  Plaintiff  (who  was  nonsuited  on  the  general  issue)  was  to 
a  plea  in  bar  pleaded  by  the  Defendant  to  a  new  assignment,  which  the  Plaintiff  had 
pleaded  to  one  of  several  pleas  under  the  statute ;  and  in  Brooke  v.  Willet,  the  costs 
given  by  the  statute  were  held  to  extend  to  the  trial  of  the  issues  as  well  as  the 
pleadings.  In  the  King's  Bench,  however,  if  the  Defendant  obtain  a  verdict  upon  one 
of  several  jjleas  pleaded  under  the  statute,  and  that  plea  prove  to  be  bad,  in  conse- 
quence of  which  the  Plaintiff  having  succeeded  on  the  other  pleas,  is  permitted  to 
enter  up  judgment,  the  latter  is  allowed  costs  on  the  pleas  found  for  him,  and  neither 
he  nor  the  defendant  on  the  bad  plea;  Kirk  v.Nowell,  1  Term  Rep.  118,  266,  in  which 
case  the  reason  given  for  not  allowing  costs  to  the  Plaintiff  on  the  bad  plea  also,  was, 
that  "he  should  have  demurred  to  it."  Indeed  in  such  a  case  the  provisions  of  the 
statute  of  Anne,  which  only  entitle  a  Plaintiff  to  the  costs  of  one  of  several  pleas  found 
for  him  on  verdict  or  demurrci,  do  not  apply  ;  and  therefore  it  falls  within  the  principle 
of  those  cases  which  have  been  decided  independent  of  the  statute. 
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Whalky  v.  Pajot.     Nov.  25th,  1799. 

No  action  will  lie  on  a  wager  though  above  501.  that  a  single  horse  shall  run  on  the         ^, 
high  road  from  A.  to  B.  and  arrive  sooner  than  one  of  two  horses  placed  at  any         Wt 
distance  the  owner  shall  please  ;  such  a  race  not  being  legalized  by  13  Geo.  2,  c.  IS'i'^^r 
and  18  Geo.  2,  c.  34,  s.  11.     If  on  an  agreement  of  this  kind  be  indorsed  "N.  B.  to 
start  P.  P.  in  fifteen  days  from  this  date,"  and  no  notice  be  taken  of  such  indorse- 
ment in  the  declaration,  and  no  evidence  be  given  to  explain  the  meaning  of  the 
letters  "P.  P."  the  Court  will  not,  after  verdict,  hold  it  to  be  a  variance  (a). 

Assumpsit  on  a  wager. 

The  cause  was  tried  before  Heath,  J.  at  the  Guildhall  sittings  after  last  Trinity 
Term,  when  the  following  agreement  between  the  parties  was  proved  :  "  Mr.  Pajot 
bets  Mr.  William  Whaley  five  hundred  guineas  and  a  dinner  (to  be  had  at  Sitting- 
bourne,  in  Kent)  that  bis  Mr.  Pajot's  brown  horse  called  Little  Devil,  goes  from 
London  to  the  said  town  iu  the  said  county  of  Kent  (rode  also  by  himself)  sooner 
than  Mr.  William  Whaley's  two  hacks,  one  a  brown  called  Billy,  the  other  a  dark 
bay  called  AUsteel,  go  the  same  distance  ;  the  two  horses  of  Mr.  W.  Whaley  to  be 
placed  at  any  distance  from  each  other  that  he  Mr.  W.  Whaley  may  think  proper, 
but  to  be  obliged,  one  of  them,  to  arrive  in  the  [52]  town  of  Sittingbourne  sooner 
than  Mr.  Pajot's  horse.  Mr.  W.  Whaley  has  the  power  of  naming  his  rider.  The 
meaning  of  this  bet  is,  that  Mr.  Pajot  bets  Mr.  W.  Whaley  that  his  Mr.  Pajot's  horse 
can  go  the  distance  above-mentioned,  in  a  shorter  time  than  Mr.  W.  Whaley's  horses 
above-mentioned,  placing  one  of  them  at  a  certain  distance  from  the  place  from 
whence  the  other  starts.  (Signed)         W.  Whaley. 

Pajot." 

On  this  agreement,  which  was  set  out  in  the  declaration,  was  the  following 
indorsement:  "N.  B.  To  start  P.  P.  in  fifteen  days  from  this  date."  Of  this  indorse- 
ment no  notice  was  taken  in  the  declaration,  nor  was  any  evidence  given  at  the  trial 
to  explain  the  meaning  of  the  letters  "P.  P."  The  race  was  won  by  the  Plaintiff's 
horses,  ami  the  Jury  found  a  verdict  in  his  favor. 

A  rule  nisi  having  been  moved  for  on  a  former  day,  either  to  set  aside  this  verdict 
and  enter  a  nonsuit,  on  the  ground  of  a  variance  between  the  declaration  and  the 
agreement,  because  uo  notice  was  taken  in  the  former  of  the  indorsement,  or  to  arrest 
the  judgment  on  the  ground  of  the  wager  being  illegal,  the  Court  granted  a  rule  to 
shew  cause  in  the  latter  shape  oidy,  saying,  with  respect  to  the  former,  that  it  was 
not  necessary  to  state  the  indorsement,  inasmuch  as  the  letters  "  P.  P."  were  merely 
insensible  letters. 

Cockell  and  Shepherd,  Serjts.  shewed  cause,  and  relied  on  the  13th  of  Geo.  2,  c.  19, 
and  18  Geo.  2,  c.  34,  s.  11,  by  the  foimer  of  which  acts  they  observed  that  matches 
for  501.  and  upwards  were  legalized,  provided  they  were  run  at  certain  places,  and  the 
horses  carried  certain  weights,  and  that  by  the  latter  act  the  restrictions  as  to  running 
at  particular  places  and  with  certain  weights  were  taken  away. 

Eunnington  and  Lens,  Serjts.  contra.  Under  the  16  Car.  2,  c.  19,  and  9  Anne, 
c.  14,  it  is  very  clear  that  this  wager  would  be  void  ;  unless  therefore  it  appear  to 
be  expressly  legalized  by  13  Geo.  2,  and  18  Geo.  2,  the  Court  cannot  support  it.  The 
preambles  of  the  two  latter  statutes  shew  that  they  were  passed  in  order  to  prevent 
the  excessive  increase  of  horse-racing,  and  all  the  provisions  are  calculated  to  effect 
that  purpose.  The  regulations  introduced  into  the  13  Geo.  2,  respecting  entering  and 
startitig,  &c.  clearly  prove  that  the  horse  racing  legalized  by  that  act  must  be  confined 
to  horse-racing  carried  on  in  the  usual  manner.  It  is  not  enough  that  the  wager  depend 
on  the  speed  of  horses,  unless  that  speed  be  exercised  in  the  accustomed  manner. 
In  Bidmead  v.  Gale,  4  Bur.  [53]  2432,  the  race  upon  which  the  Plaintiff  recovered  was 
of  the  ordinary  kind.  The  expression  "any  place  or  places  whatsoever,"  employed  in 
18  Geo.  2,  c.  34,  s.  11,  must  for  the  same  reason  be  restrained  to  those  places  where 
races  are  usually  run ;  and  indeed  it  would  be  dangerous  to  public  safety  to  allow 

(a)  Vide  M'Allester  v.  Haden,  2  Campb.  438.  Thornfan  v.  Jmes,  6  Taunt.  58L 
Bate  v.  Caiiwiight,  1  Price,  540. 
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matches  to  be  run  upon  the  king's  highway.     Even  upon  the  letter  of  the  eleventh  (a) 

section,  it  may  be  contended  that  the   penalties  of   the  former  act  are  only  taken 

'I  1^11  ay  as  far  as  relates  to  the  regulation  respecting  weights.     In  Ximenes  v.  Jacques, 

6  Term  Rep.  499,  where  the  PlaintifT  obtained  a  veniict  on  a  wager  that  he  could 

form  a  certain  journey  in  a  post-chaise  and  pair,  within  a  given  time,  the  Court 
arrested  the  judgment:  and  though  the  reasons  for  their  so  doing  are  not  stated  in 
the  report  of  that  case,  yet  it  may  be  presumed,  that  as  the  race  was  not  of  the 
usual  kind,  the  Court  did  not  consider  it  legalized  by  the  act  on  which  these  Plaintiffs 
now  rely. 

Cur.  adv.  vult. 

On  a  subsequent  day, 

Lord  Eldon,  Ch.  J.  said,  The  Court  wishes  to  have  this  case  argued  again  on  that 
point,  which  seemed  to  come  rather  by  surprise  upon  the  Plaintiff's  counsel,  namely, 
whether  this  transaction,  which  is  called  a  horse-race,  be  a  match  or  race  within  the 
meaning  of  the  13  &  18  Geo.  2.  It  is  the  more  material  that  this  question  should 
be  again  discussed,  because  it  does  not  appear  from  the  report  of  Ximenes  v.  Jaeqws 
to  have  been  there  considered  ;  and  yet  a  race  with  a  post-uhaise  and  pair  is  hardly 
to  be  deemed  less  a  race,  in  the  po|)ular  sense  of  the  word,  than  such  a  race  as  the 
present  one  on  the  high  road  from  liOndon  to  Sittingbourne.  The  16  Geo.  2,  c.  7,  in 
the  second  section,  prohibited  various  species  of  gaming,  horse-racing,  foot-racing,  &c. 
under  certain  penalties.  After  this  the  9  Ann.  c.  14,  also  prohibited  various  species 
of  gaming  under  heavier  penalties,  and  though  horse-racing  was  not  named  in  that 
statute,  yet  it  has  been  holden  to  come  within  the  spirit  of  it(i).  The  16  Car.  2  does 
not  in  terms  avoid  any  contract ;  but  the  transaction  on  [54]  which  the  contract  is 
founded  being  prohibited,  the  contract  itself  cannot  be  supported.  The  9  Ann. 
expressly  avoids  the  contract.  These  statutes  were  followed  by  the  13  Geo.  2,  c.  19, 
&  19  Geo.  2,  c.  34.  Had  many  contracts  founded  in  horse-racing  been  held  illegal 
previous  to  these  statutes,  it  might  be  found  difficult  to  maintain  that  such  horse- 
racing  could  now  be  deemed  legal,  which  before  had  been  deemed  illegal.  But  the 
13  Geo.  2  having  prohibited  many  species  of  horse-racing,  the  law  seems  to  have  implied 
that  such  species  of  horse-racitig  as  were  not  prohibited  by  that  statute,  by  not  being 
prohibited  became  legal.  And  the  18  Geo.  2,  having  taken  away  some  of  the 
prohibitions  and  penalties  of  the  13  Geo.  2,  the  same  kind  of  reasoning  seems  to  have 
been  applied,  namely,  that  these  species  of  racing  with  respect  to  which  certain 
restrictions  were  taken  away,  were  thereby  altogether  legalized.  There  seems  to  be 
much  ground  for  arguing  from  the  nature  of  the  16  Car.  2  &  9  Ann.  that  these  acts 
ought  to  be  construed  strictly  in  order  to  enforce  the  principle  on  which  they  are 
founded,  namely,  to  prohibit  all  horse-racing;  and  that  the  13  &  18  Geo.  2  are  from 
their  nature  to  be  so  construed  as  to  encourage  the  breed  of  horses,  and  to  permit 
that  species  of  horse-racing  only,  called  racing  on  the  turf.  It  is  to  be  observed,  that 
the  13  Geo.  2  speaks  of  entering,  placing,  starting,  &c.  and  that  the  expression  "any 
place  or  places  whatsoever,"  used  in  18  Geo.  2,  can  hardly  mean  all  England. 

In  consequence  of  this  intimation  from  the  Court,  the  case  stood  over  for  further 
argument ;  liut  on  this  day. 

Lord  Eldon,  Ch.  J.  said.  Upon  inquiry  of  the  Judges  of  the  Court  of  King's 
Bench,  we  find  that  the  judgment  of  that  Court  in  Ximenes  v.  Jacques  proceeded  on 
an  opinion,  that  the  13  &  18  Geo.  2  relate  to  bonS,  fide  horse-racing  only.  Without 
therefore  again  entering  into  the  grounds  before  stated,  it  is  sufficient  for  me  to 
declare  it  to  be  the  opinion  of  the  Court,  that  the  transaction  described  in  this  case, 
is  not  that  species  of  horse-race  or  match  which  is  legalized  by  the  13  &  18  Geo.  2, 
and  consequently  that  this  action  cainiot  be  maintained. 

Per  Curiam.     Rule  absolute. 

(o)  The  section  is,  "  that  it  shall  and  may  be  lawful  for  any  person  to  run  any 
match,  or  to  start  and  run  for  any  plate,  prize,  sum  of  money,  or  other  thing  of  the 
real  intrinsic  value  of  501.  or  upwards,  at  any  weights  whatsoever,  and  at  any  place  or 
places  whatsoever  without  incurring  or  being  liable  to  the  penalty  or  penalties  in  the 
said  act  of  the  13th  of  His  Majesty's  reign  relating  to  weights  as  aforementioned,  and 
in  the  same  manner  as  might  have  been  done  if  the  said  act  had  never  been  made." 

(6)  Vid.  Gootlburn  v.  Marlei/,  2  Str.  1159.  Blaxlon  v.  Pye,  2  Wils.  309,  and  Clai/(on 
v.  Jennings,  2  Bl.  706.  So  also  a  foot-race  ;  Li/nall  v.  Longbotham,  2  Wils.  36,  and 
Brown  v.  Berkeley,  Cowp.  281. 
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[55]     Doe  ex  dim.  Baddam  v.  Roe.     Nov.  27th,  1799. 

Service  of  a  declaration  in  ejectment  on  the  wife  of  the  tenant  in  possession 
at  his  house,  is  sufficient. 


Heywood,  Serjt.  stated,  that  the  officers  objected  to  draw  up  a  rule  for  judgment 
against  the  casual  ejector  on  an  affiilavit  of  service,  which  alleged,  that  the  declaration 
in  ejectment  was  served  at  the  dwelling-house  of  the  tenant  in  possession  on  the  tenant's 
wife.  He  cited  Doe  d.  Morland  v.  Bayliss,  6  Term  Rep.  76-5,  to  shew  that  the  service 
was  sufficient  (a)i. 

The  Court  were  of  opinion,  that  the  service  was  sufficient. 

GOLDSMID   AND   OTHERS   V.    TaITE   AND   ANOTHER.      NoV.  28th,   1799. 

The  Court  will  refer  a  bill  of  exchange  to  the  prothonotary  to  compute  principal, 
interest,  exchange,  re-exchange,  and  costs  ;  but  not  charges  and  expences  (a)2. 

Shepherd,  Serjt.  on  a  former  day  obtained  a  rule  to  shew  cause  why  a  bill  of 
exchange  should  not  be  referred  to  the  prothonotary  to  compute  principal,  interest, 
exchange,  re-exchange,  charges,  expences  and  costs,  or  why  a  writ  of  inquiry  should 
not  be  executed  before  the  Lord  Chief  Justice  and  a  special  jury. 

Heywood,  Serjt.  now  shewed  cause  and  contended,  that  exchange  and  re-exchange 
were  damages  of  a  special  nature,  and  ought  to  be  ascertained  by  a  jury,  but  that  the 
Defendants  ought  not  to  be  put  to  the  expence  of  a  special  jury,  since  a  common  jury 
was  quite  competent  to  ascertain  the  amount.  He  insisted,  that  it  was  altogether  out 
of  the  province  of  the  prothonotary  to  take  account  of  charges  and  expences,  since 
they  could  not  be  matter  of  mere  computation. 

Shepherd  offered  to  strike  out  the  words  "  charges  and  expences,"  but  insisted, 
that  unless  the  Defendants  could  shew  that  the  computation  of  exchange  and  re-exchange 
was  of  sufficient  consequence  to  require  a  special  jury,  he  ought  to  allow  it  to  be  settled 
by  the  prothonotary.     And 

The  Court  being  of  this  opinion,  made  the  rule  absolute  for  referring  the  bill  to 
the  prothonotary  to  compute  principal,  interest,  exchange,  re-exchange,  and  costs. 

[56]    Wilton  v.  Place.     Nov.  28th,  1799. 

In  C.  B.  if  the  Plaintiff  proceed  to  trial  after  money  paid  into  Court,  and  the  verdict 
is  against  him,  he  is  notwithstanding  entitled  to  costs  up  to  the  time  of  the  money 
paid  in  (a)^ 

The  Plaintiff  having  commenced  actions  against  several  under-writers  on  a  policy 
of  insurance,  the  Defendant  in  all  the  actions  paid  money  into  court  upon  the  common 
counts.  One  cause  was  tried,  and  a  verdict  found  for  the  Defendant.  No  consolida- 
tion rule  had  actually  been  entered  into,  but  it  appearing  to  have  been  the  understanding 
of  the  parties  tbat  all  the  causes  should  be  bound  by  the  event  of  one,  the  Court,  at 
the  instance  of  Shepherd,  Serjt.  were  about  to  direct  the  prothonotary  to  tax  costs  to 
the  Defendant  in  all  the  causes,  as  well  up  to  the  time  of  paying  the  money  into  Court 
as  afterward?,  according  to  the  rule  laid  down  in  Stevenson  v.  Yorke,  4  Term  Rep.  10. 
Kabell  v.  Hudson,  ibid,  and  Burstull  v.  Horner,  7  Term  Rep.  372  (b). 

{ay  Vid.  etiam  Goodright  ex  dim.  Wdddington  v.  Thriistout,  2  Bl.  800.  Smith  ex  dem. 
Lord  Stourton  and  Others  v.  Hunt,  1  H.  Bl.  644,  and  what  was  said  by  Eyre  Ch.  J.  in 
Goodtitle  ex  dim.  Read  v.  Badtitle,  ante,  vol.  i.  384. 

(a)2  Vide  Denison  v.  Mair,  14  East,  622. 

(a)3  S.  P.  MuUer  v.  Hartshorn,  3  B.  &  P.  .558.     Twemlow  v.  Brock,  2  Taunt   361. 

(b)  So  in  Stodhart  v.  Johnson,  3  T.  R.  657,  where  the  Plaintiff  proceeded  to  trial 
and  a  juror  was  withdrawn,  he  was  held  not  to  be  entitled  to  costs  up  to  the  time  of 
paying  the  money  into  court.  But  in  Seymour  v.  Bridge,  8  Term  Rep.  408,  where  the 
Plaintiff  having  given  notice  of  trial,  neither  entered  his  cause,  or  countermanded  the 
notice,  but  took  the  money  out  of  court,  he  was  allowed  costs  up  to  the  time  of  the 
money  being  paid  in,  though  the  Defendant  was  entitled  to  judgment  as  in  case  of  a 
C.  P.  IV.— 37 
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HeywooJ,  Serjt.  opposed  this,  and  the  prothonotary  stated,  that  according  to  the 
practice  of  the  Cotnmun  Pleas,  where  money  is  paid  into  court  thouj^h  the  Defendant 
illimately  succeed  in  the  cause  when  tried,  yet  the  Piaintiflis  entitled  to  costs  till  the 
ime  of  the  money  being  paid  into  court. 

Upon  hearing  this,  the  Court  observed,  that  the  practice  as  stated  by  the  prothono 
tary  (c)  must  prevail. 

End  of  Michaelmas  Term. 


[57]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Hilary  Term,  in  the  Fortieth  Year  of  the 
Reign  of  George  III. 

Rodgers  v.  Lacy.    Jan.  26th,  1800. 

The  37  G.  3,  c.  73,  s.  3,  having  prohibited  more  than  double  monthly  wages  being 
given  to  seamen  coming  from  the  West  Indies,  unless  the  captain  be  specially  licensed 
to  give  a  greater  rate  by  the  chief  officer  of  the  port,  a  general  license  by  such 
chief  officer  to  a  captain,  "  to  procure  men  on  such  terms  as  be  can,"  is  void. 

This  was  an  action  brought  by  the  Plaintiff  as  a  seaman  against  the  Defendant 
who  was  captain  of  the  .ship  "  Suffolk  "  for  wages  earned  on  a  voyage  from  Savannalamar 
in  Jamaica,  to  this  country.  The  cause  was  tried  before  Lord  Eldon,  Ch.  J.  at  the 
Westminster  sittings  after  last  Michaelmas  Terra,  when  the  following  facts  appeared 
in  evidence  :  The  Defendant  being  in  great  want  of  hands,  to  navigate  the  ship  home, 
and  being  restricted  by  the  37  Geo.  3,  c.  73,  s.  3  (ft),  from  engaging  any  seaman  in  the 
[58]  West  Indies  at  more  than  double  monthly  wages,  unless  the  governor  or  other 
chief  officer  of  the  port  should  authorise  him  so  to  do  under  his  harrd,  applied  to  the 
chief  magistrate  of  the  place  where  he  was  for  such  a  permission,  and  obtained  the 
following  one  ;  "Jamaica,  parish  Westmoreland — Whereas  it  appears  to  me  G.  M.  Esq. 
Gustos  Roiulorum  and  chief  magistrate  in  and  for  the  parish  of  Westmoreland  by  the 

nonsuit.  And  in  Lorck  v.  JFright,  8  Term  Rep.  486,  the  same  principle  was  held  to 
apply,  where  the  plaintiff  twice  carried  the  record  down  to  trial  and  withdrew  it. 
The  rule  that  a  Plaintiff  is  entitled  to  costs  up  to  the  time  of  paying  money  into  court 
was  laid  down  in  Hartley  v.  Bateson,  K.  B.  1  Term  Rep.  629,  where  the  Plaintiff  had 
proceeded  after  the  money  paid  in,  but  had  not  gone  to  trial :  and  though  in  Griffiths 
V.  Williams,  1  Term  Rep.  710,  that  rule  was  extended  to  the  case  of  a  Plaintiff  who 
proceeded  to  trial,  and  obtained  a  verdict  for  the  exact  sum  paid  into  court  oidy,  yet 
in  Stevenson  v.  Yorke,  4  Term  Rep.  10,  Buller,  J.  observed,  that  "that  part  of  the  case 
of  Griffiths  v.  Williams  could  not  be  supported." 

(c)  See  Savage  v.  Franklin,  Barnes,  280,  Davis  v.  Maunsell,  Barnes,  282.  Vane  v. 
Mechell,  Barnes,  284,  and  Bate  v.  Crane,  Barnes,  287,  where  costs  np  to  the  time  of 
paying  the  money  into  court  were  allowed  to  the  Plaintiff'  by  the  Court  of  C.  B. ; 
but  it  is  to  be  observed,  that  in  none  of  those  cases  had  the  Plaiirtiff  proceeded  to 
trial ;  and  in  Davis  v.  Maunnell,  as  reported  in  Willes,  191,  Fortescue  Alarrd,  J.  says, 
the  Plaintiff  may  take  out  the  money  at  any  time  before  trial,  and  will  be  errtitled  to 
costs  till  the  time  of  the  money  brought  in. 

(a)  That  section  enacts  that  no  master  or  commander  of  any  British  ship  which 
shall  sail  for  any  port  in  Great  Britain  shall  hire  or  engage  any  seamatr,  maritier,  or 
other  person  at  any  port  or  place  within  his  Majesty's  colonies  or  plantations  in  the 
West  Indies,  to  serve  on  board  any  such  ship  at  or  for  greater  or  more  wages  or  hire 
for  such  service,  than  according  to  the  rate  of  double  monthly  wages ;  unless  the 
governor,  chief  magistrate,  collector,  or  comptroller  of  such  port  or  place  shall  think 
that  more  ought  to  be  given,  and  do  and  shall  accordingly  authorize  and  direct  the 
same  to  be  given  by  writing  utrder  his  hand;  that  therr  and  iir  such  case  the  master 
and  commander  shall  be  at  liberty  to  pay  and  the  seamen  to  receive  such  greater  or 
higher  wages  as  such  governor,  &c.  shall  direct  as  aforesaid  ;  (his  Lordship  took  notice 
of  these  latter  words  as  evidencing  the  intent  of  the  legislature  beyond  all  doubt ; ) 
and  all  contracts,  bonds,  &c.  cotrlrary  to  the  meaning  of  the  act,  shall  be  null  and  void, 
and  the  master  of  such  ship  entering  into  such  contract  shall  forfeit  1001. 
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oath  of  L.  Lacy  master  of  the  ship  'SufTolk  '  now  lying  at  anchor  in  the  harbour  of 
Savannalamar  in  the  said  paiish  ami  bound  thence  to  the  port  of  London  in  the 
kingdom  of  Great  Britain  that  he  cannot  engage  seamen  to  carry  his  said  ship  home 
at  the  rate  allowed  by  law.  These  are  therefore  to  license  and  permit  the  said  L.  Lacy 
to  procure  men  on  such  terms  as  he  can  to  na\igate  his  said  ship  now  loaded  and  ready 
to  depart  with  the  convoy  for  Britain.  AVitness  my  hand,  &c.  &e."  Under  this 
licence  the  Defendant  engaged  the  present  Plaintiff,  agreeing  to  give  him  forly-five 
guineas  at  that  time,  (which  was  paid,)  and  91.  per  month  during  the  voyage,  with  half 
a  pint  of  rum  per  day,  and  coffee  night  and  morning.  On  the  part  of  the  Defendant 
it  was  objected,  that  the  Plaintiff  could  not  recover  upon  the  above  agreement,  inas- 
much as  the  sum  agreed  for  was  above  the  rate  of  double  monthly  wages,  and  the 
contract  having  been  made  under  a  general  licence  to  the  captain  to  give  according  to 
his  discretion,  instead  of  a  licence  regulating  the  precise  sum,  was  therefore  void.  His 
Lordship  being  of  opinion  that  it  was  the  intention  of  the  legislature,  with  a  view  to 
prevent  exorbitant  wages  being  given,  to  deprive  both  the  master  and  the  mariner  in 
such  cases  of  the  power  of  exercising  their  discretion,  and  to  place  the  regulation  of 
the  price  of  wages  in  the  hands  of  the  chief  officer  of  the  port,  who  ought  therefore  to 
specify  in  the  licence  the  rate  of  wages  allowed  by  him,  nonsuited  the  Plaintiff,  with 
liberty  to  move  the  Court  for  a  verdict  in  his  favour  on  the  contract  as  proved. 

Cockell,  Seijt.  now  moved  for  a  rule  nisi  to  set  aside  this  nonsuit,  and  contended 
that  the  licence  was  sufficient  within  the  meaning  of  the  act,  the  chief  magistrate 
having,  under  the  existing  circumstances,  felt  it  impossible  to  fix  the  rate  of  wages 
himself. 

[59]  But  the  Court  were  clearly  of  opinion  both  on  the  policy  and  letter  of  the 
act,  that  the  nonsuit  was  right,  and  that  if  it  were  otherwise  every  chief  magistrate  in 
the  ports  of  the  West  India  islands  would  have  it  in  his  power  to  annul  the  act. 

Cockell  took  nothing  by  his  motion. 

KiDD  V.  Rawlinson.     Jan.  27th,  1800. 

The  goods  of  A.  being  taken  in  execution  and  put  up  to  sale,  B.  became  the  purchaser 
and  took  a  bill  of  sale  of  the  sheriff,  but  permitted  A.  to  continue  in  possession  ;  A. 
then  executed  another  bill  of  sale  of  the  same  goods  to  C.  a  creditor,  under  which 
the  latter  took  possession  ;  whereupon  A.  brought  an  action  against  C.  for  the  goods. 
Held,  that  the  first  bill  of  sale  was  valid,  and  that  A.  was  therefore  entitled  to 
recover  (a). 

This  was  an  action  for  money  had  and  received. 

An  execution  having  issued  against  the  goods  of  one  Aburn  who  kept  a  public 
house,  his  furniture  was  taken  and  put  up  to  sale  by  the  Sheriff  of  Surry  ;  the  Plaintiff, 
who  was  Aburn's  brother-in-law,  but  not  a  creditor,  became  the  purchaser,  and  a  bill 
of  sale  was  made  out  to  him,  dated  13th  of  November  1798;  Aburn  was  by  him  per- 
mitted to  continue  in  possession  of  the  goods  in  order  that  he  might  be  able  to  carry 
on  his  business,  but  being  soon  after  taken  in  execution  and  committed  to  prison,  he 
executed  a  bill  of  sale  of  them,  dated  Ilth  of  March  1799,  to  the  Defendant,  to  whom 
he  was  indebted  in  the  sum  of  161.  5s. ;  the  Defendant  having  taken  possession  under 
this  last  bill  of  sale,  received  a  notice  from  the  Plaintiff  not  to  dispose  of  the  goods 
stating  his  piior  title;  on  the  14th  of  March  the  landlord  of  the  premises  authorised 
the  Defendant  to  distrain  to  the  amount  of  121.  10s.  for  rent  due  from  Aburn  for  two 
quaiters,  which  the  Defendant  accordingly  paid,  and  on  the  26th  of  the  same  month  sold 
the  goods  for  261.  14s.  6d.  The  expences  of  the  bill  of  sale  to  the  Defendant,  of  keeping 
possession,  and  of  the  auction  added  to  the  rent  advanced  by  the  Defendant,  amounted 
to  261.  4s.  8d. ;  leaving  a  balance  of  9s.  8d. ;  this  being  deducted  from  the  debt  due 
from  Aburn  to  the  Defendant,  the  latter  still  remained  a  creditor  of  the  former  for 
151.  15s.  4d.  The  cause  being  tried  before  Lord  Eldon,  Ch.  J.  at  the  Westminster 
sittings  after  last  Michaelmas  Term,  his  Lordship  put  it.  to  the  jury  to  say,  Whether 

(a)  S.  C.  3  Esp.  Eep.  52,  and  see  Wordall  v.  Smith,  1  Campb.  332.  Guthrie  v. 
Wood,  1  Stark.  Ni.  Pri.  367.  Mair  v.  Glennie,  4  M.  &  S.  240.  Steward  v.  Lombe 
1  B.  &  B.  506,  509.  Benton  v.  Thwnhill,  7  Taunt.  149.  IVooderman  v.  BaldocJc 
8  Taunt.  676.     Jezeph  v.  Ingram,  8  Taunt.  838.  ' 
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tho  Plaintiff  had  purchased  the  goods  with  a  view  to  defeat  any  execution  by  any  of 
the  creditors  of  Aljurn!  And  the  jury  boing  of  opinion  that  the  purchase  was  not 
made  with  that  view,  gave  him  a  verdict  for  141.  4s.  6d. 

Marshall,  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit :  he  contended  that  the  bill  of  sale  to  [60]  the  Plaintifl"  not  having  been 
accomplished  and  followed  by  possession,  was  fraudulent  and  void,  and  cited  Edwards 
V.  Harben,  2  Term  Rep.  587,  and  Bamfmd  v.  Baron  in  a  note  to  that  ease. 

Lord  Eldon,  Ch.  J.  This  action  was  brought  to  recover  the  produce  of  the  sale 
made  by  the  Defendant  after  deducting  the  amount  of  the  rent  paid  to  the  landlord. 
It  is  to  be  observed  that  the  Plaintiff  was  not  a  creditor  of  Aburn,  and  did  not  buy  the 
goods  as  the  means  of  satisfying  any  debt  of  his  own  ;  nor  indeed  could  he,  for  the 
Sheriff  was  to  receive  the  money  produced  by  the  sale  :  nor  was  the  purchase  made 
with  a  view  to  defeat  creditors,  but  out  of  mere  kindness  to  Aburn  to  whom  the  Plaintiff 
was  related.  If,  under  these  circumstances,  the  possession  of  Aburn  be  suflicient  to 
make  the  bill  of  sale  fraudulent,  the  Plaintiff  must  suffer  the  legal  consequences  of  his 
benevolent  disposition.  But  it  appears  to  me  that  this  does  not  fall  within  the  principle 
of  Tun/ne's  case  (3  Co.  80),  and  the  other  cases  on  this  subject,  whore  the  parties  stood 
in  the  relation  of  debtor  and  creditor,  and  where  their  object  was  to  defeat  the  other 
creditors.  This  seems  to  me  a  new  case  ;  for  here  the  goods  were  purchased  at  a  public 
sale  by  a  person  who  had  never  acquired  the  character  of  a  creditor,  and  were  then  lent 
to  the  original  owner  for  a  temporary  and  honest  purpose.  If  Kidd  had  lent  money 
to  Aburn  to  buy  these  goods,  and  had  then  taken  a  conveyance  of  them,  or  a  security 
for  his  debt  thus  arising  out  of  the  mere  act  of  lending  the  money  ;  leaving  Aburn  in 
possession  of  the  goods  would  not  have  been  a  fraudident  act.  This  appears  from 
Mr.  J.  BuUer's  Law  of  Nisi  Prius,  p.  S.'iS,  who  after  stating  a  ease  of  conveyance  which 
was  holden  to  be  fraudulent  because  the  donor  continued  in  possession,  adds,  "but  yet 
the  donor  continuing  in  possession  is  not  in  all  cases  a  mark  of  fraud  ;  as  where  a 
donee  lends  his  donor  money  to  buy  goods,  and  at  the  same  time  takes  a  bill  of  sale 
of  them  for  securing  the  money."  It  will  be  difficult  to  distinguish  the  transaction  in 
question  from  this  case.  Indeed  a  public  buying  of  the  Sheriff  seems  to  be  more 
favourable  to  the  Plaintiff.  It  appeared  to  me  at  the  trial  that  Kidd  might  be  con- 
sidered as  the  donee  of  these  goods  lending  money  to  Aburn  to  purchase  them  through 
the  medium  of  the  Sheriff,  and  taking  a  bill  of  sale  as  a  security  for  the  money.  I 
desired  tho  jury  to  say  what  they  considered  to  be  the  object  of  the  bill  of  sale  ;  and 
they  were  of  opinion  that  it  was  the  intention  of  the  parties  that  the  bill  of  sale  should 
be  a  security  for  the  money  advanced  to  the  Sheriff. 

Heath,  J.  I  see  no  reason  for  setting  aside  this  verdict.  The  [61]  case  is  clearly 
distinguishable  from  Timjne's  case,  there  being  great  notoriety  in  the  whole  of  this 
transaction.  Now  it  is  to  be  observed,  that  Lord  Coke  in  Twyne's  case  recommends 
that  gifts  in  satisfaction  of  a  debt  by  one  who  is  indebted  to  others  also,  should  be 
made  in  a  public  manner  before  the  neighbours  and  not  in  private  ;  for  secrecy  is  a 
mark  of  fraud.  Here  there  was  no  fraud  or  secrecy,  and  therefore  I  think  the  conse- 
quences would  be  mischievous  if  this  Plaintiff's  title  were  defeated. 

KoOKK,  J.     I  am  of  the  same  opinion. 

Marshall  took  nothing  by  his  motion. 

English  v.  Darley.    Jan.  27th,  1800. 

[Applied,  Goring  v.  Edwards,  1829,  6  Bing.  99.] 

If  the  indorsee  of  a  bill  having  sued  the  acceptor  to  judgment,  and  taken  out  execution, 
receive  of  him  a  sum  of  money  in  part  payment,  and  take  his  security  for  the 
remainder,  with  the  exception  of  a  nominal  sum  only  ;  he  is  thereby  precluded 
from  afterwards  suing  the  indorser(a). 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  indorser. 
Lord  Eldon,  Ch.  J.  before  whom  the  cause  was  tried  at  the  Westminster  sittings 
after  last  Michaelmas  Term,  nonsuited  the  Plaintiff  under  the  following  circumstances  : 


(a)  Vide  Clark  v.  Delvin,  3  B.  &  P.  363.      IVithall  v.  Masterman,  2  Carapb.  179. 
Laxion  v.  Peaf,  2  Campb.  185.     Gould  v.  Mobson,  8  East,  576.     Claridge  v.  Dalton, 
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Payment  of  the  bill  being  refused  when  due,  the  Plaintiff  commenced  actions  against 
the  present  Defendant  and  the  acceptor,  and  having  sued  the  latter  to  judgment, 
took  out  execution  thereon  ;  but  although  the  acceptor  had  suflRcient  to  answer  the 
execution,  the  Plaiiilift"  at  his  instance  received  1001.  in  part  payment  of  the  bill,  and 
took  his  bond  and  warrant  of  attorney  as  a  security  for  the  payment  of  the  remainder 
by  instalments,  together  with  interest  and  costs,  excepting  only  a  nominal  sura,  with  a 
view  to  enable  him,  the  Plaintiff,  to  support  actions  against  the  other  parties  to  the  bill. 

Shepherd  and  Lens,  Serjts.  now  moved  for  a  new  trial,  and  contended  that 
the  holder  of  a  bill  of  exchange  after  due  notice  given  of  non-payment  is  entitled  to  sue 
all  or  any  of  the  parties  whose  names  are  on  the  bill ;  and  that  although  he  receive 
from  any  one  of  them  what  may  amount  to  a  satisfaction  as  against  him,  yet  that  the 
others  will  not  be  discharged  until  the  whole  amount  of  the  bill  bo  paid  ;  as  in 
Maalonahl  v.  Bovington,  4  Term  Rep.  825,  where  the  holder  of  a  bill  having  sued  the 
acceptor  and  charged  him  in  execution,  he  was  allowed  to  sue  the  drawer  on  the 
acceptor  being  discharged  by  an  insolvent  act;  and  in  Hayling  v.  Mulhall,  2  Bl.  1235, 
where  it  was  laid  down  that  the  holder  after  having  discharged  one  of  the  indorsers, 
whom  he  had  taken  in  execution,  [62]  by  a  letter  of  licence,  might  sue  a  prior 
indorser.  They  insisted  that  each  of  the  parties  to  the  bill  was  in  the  nature  of  a 
co-surety,  and  therefore  nothing  short  of  actual  payment  by  one  of  them  could  be 
considered  as  a  satisfaction  in  an  action  against  any  of  the  others,  and  cited  Dyke  v. 
Mercer,  2Show.394. 

Lord  Eldon,  Ch.  J.  It  is  very  clear  that  the  holder  of  a  bill  may  at  his  election 
sue  any  or  all  the  parties  to  it,  and  that  if  they  all  become  bankrupt,  he  may  prove 
against  the  estates  of  all,  unless  he  receive  part  of  the  debt  from  any  one.  And 
although  the  debt  be  reduced  from  time  to  time  by  dividends,  no  part  of  the  proof 
shall  be  expunged  under  any  of  the  commissions  till  20s.  in  the  pound  have  been 
received.  As  long  as  the  holder  is  passive,  all  his  remedies  remain  ;  and  if  any  of  the 
parties  be  discharged  by  the  act  of  law,  as  by  an  insolvent  debtor's  act,  that  operation 
of  law  shall  not  prejudice  the  holder.  With  respect  to  Hayling  v.  Mulhall,  it  may  be 
observed  that  the  marginal  abstract  of  that  case  is  incorrect ;  for  it  appears  from  the 
report  that  the  person  first  sued  was  a  subsequent  indorser:  had  the  Plaintiff  first 
sued  a  prior  indorser  and  discharged  him  from  execution,  it  would  have  afforded  a 
sufficient  objection  to  an  action  against  a  subsequent  indorser.  If  a  holder  enter  into 
an  agreement  with  a  prior  indorser  in  the  morning  not  to  sue  him  for  a  certain  period 
of  time,  and  then  oblige  a  subsequent  indorser  in  the  evening  to  pay  the  debt,  the 
latter  must  immediately  resort  to  the  very  person  for  payment  to  whom  the  holder 
has  pledged  his  faith  that  he  shall  not  be  sued.  In  the  case  Ex  parte  Smith  (a)  Lord 
Thurlow,  after  consulting  with  all  the  Judges,  was  of  opinion,  that  the  holder  of  a 
bill  by  entering  into  a  composition  with  the  acceptor  discharged  the  indorser,  and 
accordingly  ordered  the  proof  against  the  estate  of  the  latter  to  be  expunged,  pro- 
ceeding on  the  ground  of  the  acceptors'  liability  being  varied  by  the  act  of  the  holder. 
We  all  remember  the  case  where  Mr.  Richard  Burke  being  co-surety  for  an  annuity, 
the  grantee  gave  time  to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not  relieved 
thereby,  though  the  principal  was  ;  but  it  was  answered  that  the  grantee  could  make  no 
demand  upon  the  co-surety,  because  he  must  by  so  doing  enforce  a  payment  from  the 
principal  contrary  to  the  agreement.  Here  the  Plaintiff  having  taken  a  new  security 
from  the  acceptor,  has  discharged  the  Defendant. 

Heath  and  Rooke,  Js.  were  of  the  same  opinion. 

Shepherd  and  Lens  took  nothing  by  their  motion. 

[63]     Williamson  v.  Butterfield  and  Another,  Executors  of  J.  Braley. 

Jan.  29th,  1800. 

A.  being  possessed  of  a  lease  for  years,  covenanted  in  an  indenture  for  making  a 
family  provision,  that  if  he  should  die  during  the  continuance  of  the  Term  of  the 
lease,  his^  executors  or  administrators  should  assign  the  residue  to  B. ;  A.  after- 

4  M.  &  S.  226,  232.  Fentim  v.  Pocock,  5  Taunt.  192.  Moore  v.  Bowmaker,  7  Taunt.  97. 
Bowe  v.  Ymmg,  2  B.  &  B.  165,  244.  Bedford  v.  Drakin,  2  B.  &  A.  210.  Badnall  v. 
Samuel,  3  Price,  521,  530.     Perfect  v.  Musgrave,  6  Price,  111. 

{a)  Co.  B.  L.  168,  172.     Ed.  4.     IValwyn  and  others  v.  St.  Quintin,  vol.  i.  p.  652. 
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wards  puicbased  the  reversion  in  fee  and  died  ;  Held,  that  A.  did  nut  by  tho  tcims 
of  the  covenant  intend  to  preclude  himself  fiow  purchasing  I  he  fee,  and  therefore 
his  executors  were  not  liable  upon  that  covenant. 

Covenant.  Tho  declaration  stated,  that  J.  Bialey  in  his  lifetime  was  possessed 
of  a  certain  lease  of  certain  marsh  lands  and  tenements,  of  which  at  the  time  of  making 
tho  after-mentioned  indenture  there  were  eight  years  then  to  come  and  unexpired  ; 
that  an  indenture  was  entered  into  between  C.  Williiinison  (the  Plaintifl')  of  tlio  (irst 
part,  the  said  J.  Braley  of  the  second  part,  and  one  J.  Morgan  of  the  third  part,  which 
after  reciting  that  C.  Williamson  and  J.  Braley  were  desirous  of  making  some  pro- 
vision for  the  support  of  Mary  Williamson,  the  wife  of  James  Williamson,  who  had 
left  her  and  gone  abroad  (she  being  the  sister  of  the  said  J.  Braley  and  sister  in  law 
of  the  said  C.  Williamson,)  and  also  for  the  maintenance  and  education  of  her  children 
by  the  said  James  Williamson,  and  therefore  that  C.  Williamson  had  oflered  and  agreed 
to  allow  301.  per  annum  during  his  life,  and  to  leave  at  his  death  COOl.  for  tho  same 
purpose,  and  the  interest  of  which  should  be  afiplieil  in  lieu  of  the  301.  per  aiinuni, 
and  that  J.  IJraley  had  also  agreed  to  allow  201.  per  annum  duiing  his  life  in  case 
C.  Willianis(jn  the  younger  should  continue  to  live  with  him  or  be  kept  at  school,  and 
found  and  provided  by  him  with  board  and  other  necessaries,  but  if  he  should  cease 
to  live  with  him  and  quit  him  with  his  consent,  then  J.  Braley  agreed  to  allow  3.')1. 
per  annum  ;  And  reciting  that  C.  Williamson  and  John  Braley  for  carrying  into 
execution  their  intentions,  and  securing  payment  of  tho  said  sums,  bound  themselves 
to  J.  Morgan  in  I'JOOl.  with  condilior)s  to  perform  all  the  covenants  thereafter 
mentioned  ;  witnessed.  That  C.  Williamson  covenanted  with  J.  Morgan  to  perform 
his  part  of  the  abovementioned  agreements,  and  that  J.  Morgan  should  receive  the 
said  sums  allowed  by  C.  Williamson  as  aforesaid,  upon  the  trusts  declared  concerning 
the  same  (which  were  adapted  to  carry  into  efFect  the  agreement  above-mentioned; 
and  that  J.  Braley  also  covenanted  witli  J.  Morgan  to  perform  his  part  of  the  above- 
raenliontd  agreement  in  the  same  manner;  And  lastly,  that  it  was  agreed  by  all  tho 
parties  that  in  case  Mary  Williamson  should  misbehave  herself  to  the  disapprobation 
of  C.  Williamson  and  J.  Braley  it  should  bo  lawful  for  J.  Morgan,  his  executors  or 
administrators,  on  the  same  being  signified  to  him  by  C.  Williamson  and  J.  Bialey, 
[64]  to  apply  the  above  sums  for  the  maintenance  of  the  children  only,  in  such  manner 
as  U.  Williamson  and  J.  Bialey  should  direct.  Tiiat  after  further  reciting  "  that  it  had 
been  agreed  by  and  between  the  said  J.  Braley  and  C.  Williamson,  that  in  case  he  the 
said  J.  Braley  should  happen  to  die  during  the  continuance  of  tho  terra  of  the  lease,  under 
whieh  the  said  J.  Braley  then  held  the  marshes  in  the  pai  ish  of  Luindon,  in  the  cimnty 
of  Essex,  called  Bishop's  Lands,  that  his  executors  or  administrators  should  immediately 
thereupon  deliver  the  possession  thereof,  and  assign  the  residue  of  such  term  unto  the 
said  C.  Williamson,  his  executors,  administrators  and  assigns,  ami  thai  from  thence- 
forth, he  the  said  C.  Williamson  should  pay  to  the  said  John  Morgan,  his  executors 
or  administrators,  the  further  yearly  sum  of  301.  during  the  continuance  of  the  said 
term  upon  the  trusts  thereinbefore  mentioned,  the  said  J.  Bialey  did  thereby  covenant 
and  agree  to  and  with  the  said  C.  Williamson,  that  in  case  of  his  said  dying  as  afore- 
said, his  executors  or  administrators  should  immediately,  and  ho  the  said  C.  Braley 
did  thereby  direct  them  to  deliver  immediate  possession  to  tho  said  G.  Williamson  of 
the  said  marshes,  and  to  assign  to  him,  his  executors,  administrators,  and  assigns,  the 
lease  under  which  he  held  the  same  for  the  residue  then  to  come  of  the  term  thereby 
granted  ;  and  the  said  C.  Williamson  in  consideration  thereof  did  thereby  covenant, 
promise  and  agree  to  pay  or  cause  to  be  paid  unto  the  said  J.  Morgan  the  further 
yearly  sum  of  301.  of  like  lawful  money  of  Great  Britain  during  th3  conlinuanee  of 
tho  said  term  of  the  said  lease,  to,  for,  and  upon  the  several  trusts,  intents,  and 
purposes  therein  before  mentioned.  And  it  was  thereby  mutually  agreed  between 
the  said  J.  Braley  and  C.  Williamson,  that  if  the  said  C.  Williamson  sliould  in  the 
lifetime  of  the  said  J.  Braley  purchase  the  said  land,  that  the  said  J.  Bialey  should 
continue  tenant  thereof  during  his  life  at  the  same  rent  he  then  held  the  same."  The 
declaration  then  averred  the  death  of  J.  Bi  aley,  and  the  appointment  of  the  Defendants 
as  his  executors,  the  peiformance  by  C.  Williamson  of  his  part  of  the  covenants,  and 
a  <ieniand  made  by  him  upon  the  Defendants  to  deliver  up  immediate  possession  of,  and 
assign  to  him  the  lease  under  which  they  were  held,  and  a  refusal  by  them  so  to  do. 
Plea,  that  J.  Braley  after  the  making  of  the  indenture  in  the  declaration  mentioned, 
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aud  during  the  coutiuuauce  of  the  said  term,  purchased  the  reversion  id  fee.  "  Whereby 
the  said  lease  in  the  said  declaration  mentioned,  then  and  there  became  void,  and  the 
[65]  said  term  thereby  granted,  and  in  the  said  declaration  mentioned,  then  and  there 
became,  and  was  and  still  is  merged,  surrendered,  and  extinct  in  law.  And  the 
Defendants  as  executors  aforesaid,  by  reason  thereof,  could  not  upon  the  death  of  the 
said  J.  Braley  deliver  immediate  possession,  nor  have  they  as  such  executors  at  any 
time  since  been  able  or  capable  of  delivering  possession,  nor  can  they  now  deliver 
possession  of  the  said  marshes  and  tenements  in  the  said  declaration  mentioned,  or 
assign  the  residue  of  the  said  term  by  the  said  lease  granted  unto  the  said  Plaintiff, 
his  executors,  administrators,  or  assigns,  according  to  the  form  and  effect  of  the  said 
indenture  in  the  said  declaration  mentioned,  and  of  the  covenant  of  the  said  J.  Braley 
deceased,  in  that  behalf  made  as  aforesaid.     And  this,"  &c. 

To  this  there  was  a  general  demurrer  and  joinder  therein. 

When  this  case  first  came  before  the  Court,  no  part  of  the  indenture  now  set  out 
in  the  declaration,  except  the  covenant  of  J.  Braley  that  his  executors  should  assign, 
appeared  on  the  record.  The  declaration  then  contained  a  second  breach,  which 
stated  that  J.  Braley  in  his  life-time  purchased  the  whole  estate,  whereby  his  executors 
were  unable  to  assign  any  residue  to  the  Plaintiff.  To  this  breach  the  Defendant  had 
demurred. 

In  support  of  which  demurrer.  Shepherd,  Serjt.  in  last  Michaelmas  term  contended, 
that  the  clear  meaning  of  the  covenant  was,  that  if  the  covenantor  should  happen  to 
die  possessed  of  the  term,  his  executors  should  assign  to  the  Plaintiff;  but  that  as 
the  covenantor  had  purchased  the  reversion  in  fee  in  his  life-time,  he  did  not  die 
possessed  of  the  term,  and  therefore  his  executors  were  excused  ;  and  observed,  that 
the  words,  "in  case  of  his  said  dying  as  aforesaid,"  must  be  construed,  in  case  of  his 
dying  as  mentioned  in  the  formei'  part  of  the  deed.  He  cited  Walter  v.  Montague, 
2  Koll.  Rep.  332. 

Sellon,  Serjt.  contra,  insisted,  that  where  a  man  creates  a  charge  upon  himself  by 
his  own  contract,  nothing  can  relieve  him  from  it,  much  less  an  act  of  his  own.  He 
cited  Sir  A.  Mayne's  case,  5  Co.  20,  Cro.  Eliz.  479,  S.  C.  Paladine  v.  Jane,  Aleyn,  26. 
Earl  of  Chesterfield  v.  Duke  of  Bolton,  Com.  627.  Bullock  v.  Domiiiitt,  6  Term  Rep.  650. 
Brecknock  Company  v.  Pritchard,  6  Term  Rep.  750.  Doe  d.  Mitchenson  v.  Carter,  8  Term 
Rep.  300. 

The  Court  thinking  the  whole  deed  material  to  the  construction  of  the  covenant 
in  question,  ordered  the  parties  to  amend. 

Accordingly,  the  deed  being  set  forth  in  the  declaration,  and  [66]  the  second 
breach  and  demurrer  thereto  being  struck  out,  the  case  now  came  on  to  be  argued  on 
the  demurrer  to  the  plea. 

Sellon  in  suppoit  of  that  demurrer.  This  is  a  conditional  covenant,  that  the 
executors  of  the  covenantor  shall  do  a  certain  act  in  case  he  die  during  the  continuance 
of  the  term  of  the  lease  ;  and  for  the  Defendants  it  is  contended  that  he  did  not  die 
during  the  continuance  of  that  term.  The  word  "term"  may  be  taken  in  two  senses, 
either  as  a  limitation  of  time  for  which  the  estate  is  to  continue,  or  as  the  estate  itself. 
Sheph.  Touch,  c.  14,  p.  267,  Ed.  1651.  The  former,  however,  is  the  more  usual 
acceptation  of  the  word,  and  the  only  one  to  be  found  in  most  of  the  law  dictionaries. 
In  this  case  the  words  that  precede  and  follow  it  shew  that  it  was  used  in  the  common 
sense.  Had  the  expressions  been  "during  the  term,"  or  "during  the  lease,"  they 
might  have  been  considered  as  describing  the  estate,  but  the  words  "during  the  con- 
tinuance of  the  term  of  the  lease,"  can  bear  no  other  sense  than  during  the  continuance 
of  the  time  which  the  lease  has  to  run.  The  object  of  the  covenant  was  to  make  a 
provision  for  Mary  Williamson  ;  and  C.  Williamson,  in  consideration  of  having  this 
term  assigned  to  him  by  J.  Braley 's  executors,  undertook  to  allow  her  a  certain  sum 
after  J.  Braley's  death  as  long  as  the  term  lasted.  Now,  if  J.  Braley  had  it  in  his 
power  to  defeat  the  covenant,  he  had  it  in  his  power  thereby  to  deprive  Mary 
Williamson  of  the  provision  intended  for  her.  A  stipulation  is  inserted  in  the  deed  in 
the  case  of  C.  Williamson  purchasing  the  fee  of  these  premises,  that  J.  Braley  shall 
continue  to  hold  them  as  tenant,  but  no  stipulation  is  made  in  case  of  its  being 
purchased  by  J.  Braley  ;  it  is  therefore  to  be  inferred  that  the  parties  did  not  intend 
that  J.  Braley  should  be  at  liberty  to  purchase  the  fee.  If  on  the  other  hand  it  be 
urged  that  the  Plaintiff  should  have  provided  for  this  event  by  a  covenant,  it  may  be 
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observed,  that  J.  Braley  was  the  covenantor,  and  that  all  omissions  must  be  taken 
most  stion{(ly  against  bim.  (He  was  then  pioceediiig  to  argue  that  it  was  not  in  the 
power  of  J.  Braley  to  defeat  the  covenant  by  his  own  act,  but  the  Court  interfered, 
and  stopped  Shepherd,  who  was  on  the  other  side.) 

Lord  Eldon,  Ch.  J.  The  second  point  to  which  my  Biother  St-llon  was  proceeding, 
assumes  the  meaning  of  this  covenant  to  be,  that  if  J.  Braley  should  die  within  the 
number  of  years  unexpired  at  the  time  when  the  covenant  was  made,  his  [67]  executors 
should  assign  the  residue  to  C.  Williamson.  On  this  head  an  inipoitant  question 
might  arise,  Whether,  considering  the  purchase  as  the  act  of  J.  Braley,  he  could  defeat 
the  covenant  so  undei stood]  I  should  have  no  difficulty  in  saying  that  he  could  not, 
because  it  wouM  be  incompetent  to  him  to  say  that  he  did  not  mean  C.  Williamson 
to  have  the  benefit  of  so  many  years  as  should  be  unexpired  at  his  death.  The  Court 
can  only  collect  the  meaning  of  the  parties  from  what  is  expressed  upon  the  deed,  and 
the  un(iertaking  of  the  covenantor  must  be  made  good  according  to  the  terms  of  the 
covenant.  If  the  import  of  the  instrument  be,  that  on  the  supposition  of  the  term 
existing  under  the  lease  at  the  time  of  his  death,  then  if  he  so  die  during  the  term  so 
existing  under  that  lease,  it  shall  be  assigned  to  C.  Williamson,  whatever  may  have 
been  the  meaning  of  the  parties,  the  Court  must  not  indulge  in  conjecture,  but  must 
put  that  construction  on  the  covenant  which  is  warranted  by  the  terms  of  the  deed. 
It  does  seem  to  me,  however,  that  the  terms  of  the  instrument  have  done  justice  to 
the  intent  of  the  pai  ties.  J.  Braley  meant,  that  if  he  died  possessed  of  the  term  under 
the  lease,  C.  Williamson  should  take  the  residue  of  that  term;  but  I  find  nothing  in 
the  deed  which  calls  upon  the  Court  to  say  that  J.  Braley,  who  was  giving  a  benefit 
to  the  children  might  not  put  an  end  to  the  term,  and  provi<le  for  the  children  in  any 
other  way  that  he  pleased.  The  circumstance  of  C.  Williamson  having  entered  into 
a  covenant  in  case  of  his  purchasing  the  reversion,  affords  strong  ground  to  infer  that 
Braley  did  not  mean  to  bind  himself  to  any  thing  in  case  it  should  be  purchased  by 
him.  And  are  we  to  imply  between  parties  covenanting  with  each  other,  that  their 
covenants  were  intended  to  extend  to  a  case  not  expressed  in  terms,  merely  because 
it  is  not  so  expressed?  It  is  observable  that  Braley  covenants  that  in  case  he  should 
die  during  the  continuance  of  the  term,  his  executors  and  administrators,  who  would 
be  the  persons  representing  him  in  respect  of  his  interest  in  this  term,  should  assign 
the  residue  to  Williamson ;  saying  nothing  of  the  heir  upon  whom  the  interest  would 
devolve  in  case  he  should  purchase  the  fee.  The  covenant  further  states,  that  the 
executors  and  administrators  "shall  deliver  immediate  possession  to  the  said 
C.  Williamson  of  the  said  marshes,  and  assign  to  him,  his  heirs,  &c.  the  lease  under 
which  he  (Braley)  held  the  same,  for  the  residue  then  to  come  of  the  term  thereby 
granted."  This  supposes  a  term  and  interest  subsisting  which  may  be  availably 
assigned.  J.  Braley  having  [68]  a  certain  interest  in  the  marshes,  and  it  being 
competent  to  him  to  purchase  the  whole  fee,  C.  Williamson  covenanted  to  make 
certain  additional  provisions  for  M.  Williamson  and  her  children,  in  case  the  term 
should  be  assigned  to  him,  and  as  long  as  it  should  last.  He  therefore  has  no  reason- 
able cause  of  complaint,  since  his  obligation  only  arises  from  the  time  of  the  term  being 
assigned  to  him.  In  fact,  J.  Braley  seems  to  have  been  anxious  to  secure  to  himself 
the  tenancy  of  the  premises  at  all  events,  but  to  have  avoided  saying  that  he  would 
not  purchase  a  larger  interest.  If  the  parties  to  a  deed  will  not  express  their  inten- 
tions, the  Court  cannot  by  construction  insert  a  provision,  however  well  satisfied  they 
may  be  that  the  parties  ought  to  have  provided  for  any  particular  event. 

Heath,  J.  I  am  of  the  same  opinion.  In  construing  covenants  the  Court  cannot 
extend  them  beyond  their  natural  import.  It  has  been  said  that  the  object  of  the 
covenant  was  to  provide  for  M.  Williamson  and  her  children,  and  that  unless  the  con- 
struction contended  for  by  the  PlaintiH'  be  adopted  the  covenant  will  be  ineffectual. 
But  it  appears  to  me  to  have  been  matter  of  mutual  accommodation.  It  was  agreed, 
that  if  C.  Williamson  should  purchase  the  fee,  the  lease  should  be  continued  to 
J.  Braley  during  his  life,  and  that  if  J.  Braley  should  die  during  the  continuance  of 
the  lease,  the  residue  should  be  assigned  to  C.  Williamson.  But  it  does  not  appear 
that  he  intended  to  preclude  himself  from  purchasing  the  reversion  :  and  it  would  be 
strange  to  draw  a  conclusion  to  that  effect  from  the  omission  of  any  covenant  respect- 
ing it.  Then  it  is  argued  that  it  was  not  competent  to  him  to  defeat  his  covenant  by 
his  own  act.  But  if  a  man  convey  a  defeasible  interest,  there  is  no  reason  why  he 
Bhould  not  defeat  that  interest.     Thus,  if  a  rector  of  a  parish  grant  an  annuity  charge- 
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able  on  his  living,  and  enter  into  no  covenant,  if  he  surrender  his  living  the  next  day, 
the  grantee  will  be  defeated.     That  case  seems  to  me  similar  to  the  present. 

EOOKE,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  Defendants. 

[69]    Maktin  v.  Kennedy.    Banning  v.  Perry.    Feb.  Ist,  1800. 

[Eeferred  to,  Brunsden  v.  Humphrey,  1884,  14  Q.  B.  D.  147.] 

If  A.  and  B.,  having  recovered  in  separate  actions  for  libels  against  different  parties 
engaged  in  the  management  and  publication  of  the  same  newspaper,  commence 
fresh  actions  against  the  same  parties,  each  suing  that  party  against  whom  the 
other  has  recovered,  the  Court  will  not  interfere  in  a  summary  way  to  set  aside 
the  latter  proceedings. 

The  Defendant,  Kennedy,  being  the  printer,  and  Perry  the  proprietor  of  a 
newspaper  called  The  Morning  Chronicle,  the  present  Plaintiffs  brought  actions  against 
them  and  Lambert  the  publisher  for  two  libellous  advertisements :  Martin  first  sued 
Perry,  the  proprietor,  and  Banning  sued  Kennedy,  the  printer :  in  both  these  actions 
judgment  was  suffered  by  default;  and  writs  of  inquiry  being  executed,  40s.  were 
recovered  in  the  former,  and  51.  in  the  latter.  Each  of  the  Plaintiffs  then  sued 
Lambert  the  publisher,  and  judgment  having  been  suffered  by  default  in  these  actions 
also,  and  writs  of  inquiry  executed,  a  farthing  only  was  given  in  each  case.  After 
this  the  present  actions  were  commenced,  Martin  suing  Kennedy,  the  printer,  and 
Banning  suing  Perry,  the  proprietor.  The  same  attorney  was  employed  by  the 
Plaintiffs  in  all  the  actions. 

Bayley,  Serjt.,  on  a  former  day  moved  for  a  rule  calling  on  the  Plaintiff  to  shew 
cause  why  the  proceedings  in  these  two  last  actions  should  not  be  set  aside  with  costs, 
and  cited  Bird  v.  Randall,  3  Burr.  1345,  and  1  Bl.  387,  S.  G. 

The  Court  granted  the  rule  nisi,  but  expressed  great  doubts  respecting  the  success 
of  the  application. 

Shepherd,  Serjt.,  now  shewed  cause.  If  the  Plaintiffs  in  these  actions  have 
received  that  which  amounts  to  a  satisfaction  in  law,  the  Defendants  may  put  that 
fact  upon  the  record  as  a  defence  :  so  if  two  actions  be  brought  for  the  same  cause, 
a  Defendant  may  plead  in  abatement  of  one  that  the  other  is  pending;  and  if  the 
second  be  brought  after  judgment  obtained  in  the  first,  that  judgment  may  be  pleaded 
in  bar.  But  neither  of  the  above  cases  affords  any  ground  for  au  application  to  stay 
proceeditigs  in  a  summary  way.  The  Court  never  interferes  in  that  manner  unless 
it  be  to  prevent  an  abuse  of  its  process.  Thus,  where  trespass  has  been  committed 
by  two,  and  the  Plaintiff'  having  already  brought  an  action  against  one,  commences 
another  action  against  both,  the  Cjurt  will  interfere  :  not  on  the  ground  of  satisfac- 
tion having  been  received  by  the  Plaintiff",  but  because  one  of  the  Defendants  has 
already  been  sued. 

Bayley  in  support  of  the  rule.  The  Plaintiffs  having  recovered  a  complete 
satisfaction  for  the  act  of  publication  of  which  they  now  complain,  the  Couit  may 
interfere  without  [70]  driving  the  Defendants  to  plead  it.  That  the  act  of  publicatiou 
now  complained  of  is  the  same  act  fur  which  the  Plaintiffs  have  already  sued,  appears 
both  upon  the  declarations  aud  upon  the  affidavits  in  answer  to  the  rule.  In  the 
latter  the  Plaintiff's  insist  that  they  have  not  recovered  an  adequate  satisfaction  ;  not 
that  any  new  or  distinct  act  of  publicatiou  has  taken  place.  In  Bird  v.  Ran/iall, 
which  was  an  action  on  the  case  for  seducing  a  servant  out  of  the  Plaintiff's  service, 
the  Plaintiff'  having  previously  recovered  from  the  servant  the  penalty  in  which  he 
had  bound  himself  by  articles,  the  Court  held  that  the  action  could  not  be  supported; 
aud  Lord  Mansheld  in  the  conclusion  of  his  judgment  said:  "My  Brother  Deunison 
suggests  to  me  that  the  Court  would  upon  the  application  of  the  present  Defendant, 
by  way  of  motion,  have  stayed  the  Plaintiff's  proceeding  further  against  him,  upon 
the  Defendant's  shewing  them  that  the  Plaintiff  had  a;luilly  received  the  money 
recovered  by  him  in  his  former  action  against  the  servant."  In  Com.  Dig.  tit.  Action 
(K.  4),  a  distiiiciiou  is  taken  between  damages  certiin  and  uncjrtain,  and  it  is  there 
said  that  in  the  latter  case  a  recovery  and  exrfcaiion  ag*iiHC  ona  of  Sivcal  is  a  bar  to 
an  action  against  any  of  the  others;  as  lu  trjver  agauiss  I.  S,  f  jr  the  samj  gojdi  for 

C.  P.  IV. -37* 
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which  the  Plaiiiliff  had  already  suetl  another  to  judgment  and  execution.  Broome  v. 
Wootton,  Yelv.  67,  Cro.  Jac.  73,  S.  C.(a) ;  and  the  same  in  trespass,  Letnlall  v.  Pinfold, 

1  Leon.  19.  Anon.  3  Leon.  122.  Lilt.  pi.  376(4);  and  in  Coclce  v.  Jennor,  Hob.  66, 
it  was  laid  down,  that  if  several  Defenclaiits  in  trespass  be  .sued  in  several  actions, 
though  the  Plaintiff  make  choice  of  the  best  damage,  yet  when  the  PiainlifT  hath 
taken  one  satisfaction  ho  can  take  no  more;  and  if  he  re(]uire  two,  an  audita  quorelft 
will  lie.  Now,  wherever  a  party  is  entitled  to  an  audita  querela,  the  Court  will  relieve 
iu  a  summary  way. 

Lord  Eldon,  Ch.  J.  Though  every  attempt  to  shorten  litigation  is  entitled  to 
the  favour  of  the  Court,  yet  before  we  stop  a  party  in  a  regular  course  of  proceeding, 
we  ought  to  be  certain  that  we  shall  not  deprive  him  of  that  justice  which  the  law 
authorizes  him  to  seek.  There  are  certainly  many  cases  in  which  it  is  held  that 
a  party  is  not  entitled  to  maintain  different  actions  for  the  same  cause.  But  the 
present  application  in  fact  amounts  to  this  :  the  Defendant,  instead  of  putting  that 
upon  the  record  which  may  or  may  not  be  a  good  defence,  applies  to  the  Court  [71] 
by  affidavit  to  compel  the  Plaintiff  to  disclose  the  evidence  upon  which  he  means  to 
go  to  trial.  In  actions  of  trespass  for  taking  away  posts,  or  destroying  grass  in  a 
field,  where  several  persons  are  concerned,  the  amount  of  the  injury  su.stained  is 
ascertained  by  the  very  nature  of  the  act;  and  when  a  compensation  in  damages  has 
been  once  received,  the  Court  may  very  reasunably  prevent  the  Plaintiff  from  seeking 
the  same  compensation  a  secoTid  time.  In  Bird  v.  Hamlall  no  summary  application 
was  either  made  or  granted.     The  test  laid  down  in  Kitchen  v.  Campbell,  3  Wills.  308, 

2  Bl.  831,  S.  C.  by  which  it  may  be  ascertained  where  a  recovery  in  one  action  is  a 
bar  to  another,  is  this,  viz.  where  the  same  evidence  will  siip|)ort  both  the  actions. 
At  any  rate  the  present  case  differs  materially  from  all  which  have  been  cited, 
because  the  injury  done  is  an  injury  to  character.  Now  character  will  bo  affected 
according  to  the  extent  of  the  circulation  of  the  libel ;  and  the  injury  may  be  very 
different  according  to  the  manner  in  which  it  is  committed  :  the  damage  sustained 
will  be  much  varied,  whether  the  libel  be  published  in  a  CDffee-houso  at  York  among 
persons  with  whom  it  is  (leculiarly  the  interest  of  the  Plaintiff  to  stand  well  in  point 
of  character,  or  in  some  other  place  whore  it  is  of  less  importance.  So  the  person 
who  disperses  the  libel  as  a  mere  agent  and  the  principal  himself  ought  to  suffer  in 
very  different  degrees,  because  the  former  is  comparatively  innocent.  We  must  be 
very  sure  of  our  ground  before  we  stop  a  party  in  this  stage  of  the  proceedings  ;  since  we 
must  do  it  at  the  peril  of  being  right,  as  we  thereby  prevent  him  from  producing  any 
evidence  to  shew  that  the  causes  of  action  were  essentially  different,  and  deprive  him 
of  his  writ  of  error. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  clear  that  if  a  satisfaction  has  been 
recovered,  the  plaintiff  may  avail  himself  of  that  circumstance  in  some  way  or  other. 
He  may  plead  it  or  give  it  in  evidence;  or  if  the  satisfaction  has  been  obtained  after 
trial,  perhaps  the  Court  might  interfere  in  a  summary  way,  and  not  put  the  party  to 
his  audita  querela.  But  it  was  never  known  that  because  a  recovery  has  been  bad, 
the  Court  will  stop  the  proceedings  in  limine.  Suppose  a  defendant  to  have  taken 
the  plaintiff's  receipt,  and  the  latter  to  declare  for  goods  sold  and  delivered  ;  the 
Court  could  not  interfere  to  stay  proceedings,  for  that  would  be  trying  the  question 
in  a  summary  way.  I  only  understand  Mr.  Justice  Dennison  to  have  said  in  Bird  v. 
Randall,  that  if  the  party  has  no  other  remedy  the  Court  will  do  him  justice. 

[72]  KOOKE,  J.  There  is  no  doubt  that  the  Court  in  many  cases  will  relieve  on 
motion,  where  different  actions  are  brought  for  the  same  cause,  instead  of  putting  the 
party  to  plead.  But  this  case  is  of  a  peculiar  sort,  and  not  like  trespass,  where  the 
precise  injury  is  ascertained  by  the  act  itself.  The  damage  arising  from  a  libel 
depends  much  upon  the  mode  of  its  publication.  The  cases  cited,  therefore,  do  not 
apply. 

Rule  discharged  with  Costs. 

(a)  Vide  etiam  Morton's  Case,  Cro.  Eliz.  3. 

(6)  Vide  etiam  Sir  Humphrey  Ferrers  artd  Otiiers  v.  Archer,  Cro.  Eliz.  667. 
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Davis  and  Others  v.  Davenport.    Feb.  4tb,  1800. 

The  Court  will  not  discharge  a  defendant  out  of  custody  on  the  ground  of  the  affidavit 
of  delivery  of  the  declaration  not  having  been  filed  within  20  days  of  the  delivery, 
if  it  be  by  way  of  detainer. 

Oil  a  former  day  Ruiinington,  Seijt.  moved  to  discharge  the  Defendant  in  this 
action  out  of  the  custody  of  the  warden  of  the  Fleet  on  entering  a  common  appearance. 
The  ground  of  the  application  was,  that  the  affidavit  of  the  delivery  of  the  declaration 
was  not  filed  in  due  time,  according  to  the  rule  of  E.  5  Will.  &  Mar.  Reg.  2  ;  the 
declaration  itself  having  been  delivered  by  way  of  detainer  on  the  3d  of  January  as 
of  Michaelmas  Term,  and  the  affidavit  of  the  delivery  not  having  been  filed  until  the 
24th  of  that  month,  whereas  by  the  rule  it  is  required  to  be  filed  within  twenty  days 
of  the  delivery. 

The  Court  finding,  upon  inquiry  from  the  officers,  that  in  practice  the  rule  was 
not  held  to  extend  to  the  case  of  a  declaration  delivered  by  way  of  detainer,  refused 
a  rule  nisi. 

On  this  day  Runnington  mentioned  it  again,  and  cited  Impey's  Prac.  C.  B.  689,  and 
694,  ed.  4,  and  referred  to  the  case  of  Pagar  v.  Hadgely  in  the  former  page  : 

But  the  Court  abiding  by  the  opinion  of  the  officers,  he  took  nothing  by  his 
motion. 

Thyatt  v.  Young.     Feb.  4th,  1800. 
The  Court  will  not  allow  nou  assumpsit  and  alien  enemy  to  be  pleaded  together  (a). 

Best,  Serjt.  shewed  cause  against  a  rule  nisi  obtained  on  a  former  day  for  pleading 
the  several  matters  of  non  assumpsit  and  alien  enemy  ;  and  relied  on  Feron  v.  Laid, 
2  Bl.  1326,  and  Angerstein  v.  Faughan,  ante,  vol.  i.  p.  222,  in  notis. 

Heywood,  Seijt.  contra,  urged  that  as  the  Defendant  might  give  in  evidence 
under  the  general  issue  that  the  Plaintift'  was  alien  enemy,  there  could  be  no  objection 
to  allowing  him  to  put  it  on  record  together  with  non  assumpdt;  and  compared  the 
plea  of  alien  enemy  to  the  pleas  of  infancy  and  coverture. 

But  the  Court  refused  to  allow  the  application. 

Per  Curiam.     Rule  discharged. 

[73]    Parker  v.  Baylis  and  Wife.    Feb.  4th,  1800. 

A.  declared  against  B.  and  his  wife  administratrix  of  C.  deceased  :  for  that  whereas 
C.  died  intestate,  possessed  of  South  Sea  Stock  which  she  held  in  trust  for  A.  and 
upon  which  certain  dividends  were  due,  in  consideration  that  A.  at  his  own  expence 
would  procure  administration  to  be  granted  to  the  wife  of  B.  as  next  of  kin  to  C. 
and  would  furnish  evidence  to  enable  B.  and  his  wife  to  receive  the  dividends  ;  B. 
and  his  wife  as  such  administratrix  promised  to  pay  over  to  A.  the  amount  of  the 
dividends  when  received.  Held,  that  the  consideration  stated  was  insufficient  to 
support  the  promise.  Held  also,  that  as  the  dividends  never  made  part  of  the 
intestate's  estate,  the  action  against  B.  and  his  wife  as  administratrix  could  not  be 
maintained. 

"William  Baylis  and  Mary  his  wife,  which  said  Mary  is  the  administratrix  with 
the  will  annexed  of  all  and  singular  the  goods  and  chattels,  rights  and  credits  which 
were  of  Eliz.  Stattard  deceased  at  the  time  of  her  death  which  remain  unpaid  and 
unsatisfied,  were  att.iched  to  answer  unto  John  Parker,  &c.  For  that  whereas  before 
and  at  the  time  of  the  making  of  the  promise  and  undertaking  of  the  said  William  and 
Mary  his  wife  hereinafter  next  mentioned,  the  said  John  was  beneficially  interested  in 
and  entitled  to  a  certain  large  quantity  (that  is  to  say)  5331.  63.  8d.  of  a  certain  stock 
or  fund  commonly  called  the  3  per  cent.  South  Sea  Annuities,  then  standing  and  being 
in  the  books  of  the  South  Sea  Company  in  the  name  of  the  aforesaid  Elizabeth  Stattard 
deceased,  to  which  said  Elizabeth  Stattard  deceased  the  said  Mary  the  wife  of  the  said 

(a)  Vide  M'Connell  v.  Hector,  post,  549.     Shomheek  v.  De  la  Com;  10  East,  327. 
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AVilliam  was  the  next  uf  kin  then  surviving;  on  which  said  stuck  or  fund  certain 
dividends  were  then  and  there  due  in  ariear  and  unpaid,  to  which  said  dividends  the 
said  John  was  also  then  and  there  entitled  ;  and  whereas  in  order  to  obtain  pay- 
ment of  the  said  dividends  it  became  and  was  necessary,  according  to  the  practice  of 
the  said  South  Sea  Company,  that  application  for  such  payment  of  the  dividends  which 
were  so  in  arrear  should  be  made  by  and  on  the  behalf  of  the  executors  or  adminis- 
trators of  the  said  Elizabeth  Stattard  deceased,  in  whose  name  the  said  stock  or  funds 
then  stood  in  the  books  of  the  said  South  Sea  Company,  of  all  which  premises  the  said 
AVilliam  and  Maiy  his  wife  had  due  notice;  and  thereupon  heretofore,  to  wit,  on,  &c. 
in  consideration  that  the  said  Jolin,  at  the  special  instance  and  request  of  them  the 
said  William  and  Mary  his  wife,  haiJ  procured  administration  to  be  granted  to  the 
said  Mary  the  wife  of  the  said  William  as  the  surviving  residuary  legatee  of  the  said 
Elizabeth  Stattard  deceased,  with  the  will  annexed  of  the  uiiadministered  goods  of  the 
said  Elizabeth  Siattard,  for  the  purpose  of  obtaining  by  their  means  and  medium  pay- 
ment of  the  said  dividends  so  in  arrear  as  aforesaid,  unto  and  to  the  use  of  him  the 
said  John,  and  had  agreed  to  bear,  pay,  and  discharge  all  the  expeuces  of  obtaining 
such  administration  as  aforesaid,  they  the  said  William  and  Mary  his  wife  so  being 
such  administratrix  as  aforesaid,  undertook  and  then  and  there  faithfully  promised 
the  said  John  that  as  soon  as  the  payment  of  the  dividends  then  due  and  in  arrear  as 
aforesaid  should  be  obtained  by  them,  that  they  the  said  William  and  Mary  his  wife, 
administratrix  as  afore-[74]-3aiil,  would  pay  the  amount  of  the  said  dividends  to  him 
the  said  John  when  they  the  said  William  and  Mary  bis  wife,  administratrix  as  afore- 
said, should  be  theieto  afterwards  requested.  And  the  said  John  avers  that  he  the 
saiii  John  having  at  his  own  proper  costs  and  charges  so  obtained  and  procured  such 
administration  to  be  granted  to  the  said  Mary  the  wife  of  the  said  William  for  the 
purpose  of  obtaining  by  the  means  and  medium  of  him  the  said  William  and  Mary  his 
wife,  as  such  administratrix,  payment  of  the  said  dividends  so  in  arrear  as  aforesaid  to 
be  made  to  and  to  the  use  of  him  the  said  John,  and  the  said  Mary,  the  wife  of  the 
said  William,  by  and  with  the  consent,  privity,  and  authority  of  the  said  William, 
having  accepted  and  taken  upon  herself  the  burthen  of  such  administration  for  the 
purpose  aforesaid,  they  the  said  William  and  Mary  his  wife,  as  such  administratrix 
as  aforesaid,  afterwards  and  after  such  administration  was  so  obtained  and  procured 
for  and  granted  to  the  said  Mary  the  wife  of  the  said  William  aforesaid,  to  wit,  on, 
&c.  at  &c.  obtained,  procured,  and  received  payment  of  the  said  dividends  then  due 
and  in  arrear  on  the  said  stock  or  fund  as  aforesaid,  to  a  great  and  considerable 
amount,  to  wit,  to  the  amount  of  5001.  of  lawful  money  of  Great  Britain  ;  yet  the  said 
William  and  Mary  his  wife,  administratrix  as  aforesaid,  not  regarding,  &c.  have  not 
as  yet  paid  the  amount  of  the  said  dividends  or  any  part  thereof  to  him  the  said  John, 
although  so  to  do  he  the  said  William  and  Mary  his  wife,  so  being  such  administratrix  as 
afoiesaid,  were  requested  by  him  the  said  John  afterwards,  to  wit,  on,  &c.  and  often 
afterwards,  to  wit,  at,  &c.  but  have  refused,  &c.  contrary  to  the  form  and  eflect  of  the 
said  promise  and  undertaking  of  them  the  said  William  and  Mary  his  wife,  adminis- 
tratrix as  aforesaid,  and  in  breach  and  violation  thereof,  to  wit,  at,"  &c. 

The  '2d  count,  after  stating  that  there  was  a  certain  quantity  of  South  Sea  Stock 
to  which  the  Plaintitf  was  entitled,  and  that  he  at  the  request  of  Baylis  and  his  wife 
had  at  his  own  expeiice  procured  administration  to  be  granted  to  the  wife  of  Baylis 
for  the  purpose  of  obtaining  payment  of  the  dividends  by  their  means,  averred,  that 
"  in  consideration  of  the  premises  last  aforesaid,  and  that  the  said  John  would  furnish 
and  supply  them  with  evidence  to  entitle  them  to  payment  of  the  dividends  so  due  in 
arrear  as  last  aforesaid  for  the  purpose  last  aforesaid,  they  the  said  William  and  Mary, 
as  administratrix  as  aforesaid,  undertook,"  &c.  as  before.  The  3d  count  was  on  a 
promise  by  "the  said  William  and  Mary  administratrix  as  aforesaid,"  for  money  had 
and  received  "by  the  said  [75]  Mary,  administratiix  as  aforesaid."  And  the  4th  was 
on  an  account  stated  by  the  husband  and  wife  administratrix,  and  the  promise  was 
alleged  to  have  been  made  by  both. 

To  the  three  first  counts  there  was  a  special  demurrer,  assigning  for  causes  "that 
the  said  John  hath  in  and  by  the  said  three  first  cjuuts  of  the  said  declaration  declared 
against  the  said  Mary  as  administratrix  with  the  will  annexed  of  all  and  singular  the 
goods  and  chattels,  rights  and  credits  which  were  of  Elizabeth  Stattard  deceased  at  the 
time  of  bei'  death  remaining  unpaid  and  unsettled,  for  certain  supposed  causes  of 
action  arising  after  the  death  of  the  said  Elizabeth  Stattard,  and  with  which  the  said 
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Mary  is  not  chargeable  as  administratrix  as  aforesaid  ;  and  also  for  that  no  sufficient 
consideration  is  laid  or  alleged  for  the  supposed  promises  and  undertakings  in  the  said 
first  and  second  counts  of  the  said  declaration  mentioned  ;  and  also  for  that  it  is  not 
stated  or  alleged,  nor  does  it  appear  in  or  by  the  said  third  count  of  the  said  declaration 
that  the  money  therein  mentioned  to  have  been  had  and  received  by  the  said  Mary  as 
administratrix  as  aforesaid,  to  and  for  the  use  of  the  said  John,  was  had  and  received 
by  her  the  said  Mary  on  her  own  account,  or  as  administratrix  as  aforesaid  in  right  of 
the  said  Eh'zabeth  Stattard,  nor  whether  the  same  was  had  and  received  by  the  said 
Mary  before  or  after  her  intermarriage  with  the  said  William  ;  and  also  for  that  the 
said  three  first  counts  of  the  said  declaration  are  in  other  respects  uncertain,  insufficient 
and  informal."     On  the  last  count  the  Defendant  tendered  issue. 

Joinder  in  demurrer  and  issue. 

Shepherd,  Serjt.,  in  support  of  the  demurrer.  The  Plaintiff  has  charged  the 
husbanii  and  wife  jointly  on  a  promise  made  by  the  wife  as  administratrix  after  the 
death  of  the  intestate.  Now  in  such  a  case  the  wife  cannot  be  considered  as  liable  qnk 
administratiix,  since  a  right  of  action  can  only  arise  against  her  in  that  capacity  from 
the  liability  of  the  deceased,  on  the  non-performance  of  his  contracts.  Thus  if  A. 
covenant  that  his  executors  shall  within  a  certain  time  after  his  death  pay  money,  or 
do  some  act,  and  they  omit  to  do  so,  an  action  lies  against  the  executors  as  such,  not 
because  they  have  broken  the  contract,  but  because  the  testator  has  not  secured  the 
performance  of  his  undertaking.  Their  failure  after  the  testator's  death  gives  the 
right  of  action  against  them  in  the  capacity  in  which  they  are  placed,  but  the  failure 
of  the  testator  is  the  cause  of  that  right  of  action.  This  appears  from  another  instance  ; 
where  A.  covenants  for  himself  [76]  and  his  executors  that  B  shall  do  an  act  within 
six  months  after  A.'s  death,  no  action  lies  against  B.  for  not  doing  the  act,  but  it  lies 
against  the  executors  of  A.  because  B.'s  failure  is  not  the  foundation  or  gist  of  the 
action,  which  arises  from  the  non-performance  of  A.'s  contract.  Executors  as  such  are 
not  liable  beyond  the  assets,  unless  they  bind  themselves  by  a  personal  contract.  The 
ground  of  such  a  contract  indeed,  is  their  being  in  the  situation  of  executors  :  but  the 
judgment  against  them  will  be  de  bonis  propriis,  not  de  bonis  testatoris  ;  and  in  such 
case  plene  administravit  cannot  be  pleaded.  If  then  the  Defendants  here  cannot  plead 
plene  administravit,  and  the  judgment  against  them  must  be  de  bonis  propriis,  it  is 
clear  that  the  action  is  brought  on  the  personal  contract  of  Mary  Baylis,  and  not 
against  her  qua  administratrix.  All  the  cases  shew  that  where  an  action  is  brought 
against  an  executor  on  promises  made  by  him  after  the  death  of  the  testator,  he  is 
charged  in  his  own  right.  Trewinian  v.  Hoioell,  Cro.  Eliz.  91.  JFheeler  v.  Collier,  Cro. 
Eliz.  406.  Davis  v.  IFright,  1  Vent.  120.  Scott  v.  Stevens,  1  Sid.  89.  Atkyns  v.  Hill, 
Cowp.  284,  and  Hawkes  v.  Saunders,  Cowp.  289.  But  if  it  appear  that  the  present 
action  is  brought  on  the  personal  contract  of  Mary  Biylis,  then  it  is  clear  that  no 
action  can  be  maintained  against  husband  and  wife,  on  a  promise  of  the  wife  after 
marriage.  Indeed  the  husband  is  never  liable  on  a  contract  made  by  the  wife  during 
coverture,  but  where  that  contract  is  considered  as  having  been  entered  into  by  her 
as  his  agent.  And  this  is  the  reason  of  his  being  charged  for  necessaries  purchased  by 
her.  Manby  v.  Scott,  1  Lev.  4,  and  Bac.  Abr.  Baron  atid  Feme,  H.  where  the  opinion 
of  Hale,  Ch.  Baron,  on  that  case  is  stated  at  length.  With  respect  to  the  third  count, 
the  Plaintiff  has  declared  against  Mary  Baylis  in  her  own  right,  having  merely  styled 
her  "administratrix  as  aforesaid,"  but  not  alleged  that  she  was  indebted  or  promised 
"as  administratrix  as  aforesaid."  If  therefore  the  other  counts  are  against  her  in  her 
capacity  of  administratrix,  this  is  a  misjoinder  of  action.  Indeed,  money  had  and 
received  can  only  be  maintained  against  her  in  her  personal  character,  Rose  v.  Bowler, 
1  H.  Bl.  108.  If  therefore  there  can  be  judgment  de  bonis  testatoris  on  the  other 
counts,  still  on  this  count  the  judgment  must  be  de  bonis  propriis. 

Vaughan,  Serjt.  coutril.  It  is  a  rule  that  the  husband  must  be  joined  in  all  cases 
where  the  cause  of  action  would  survive  against  the  wife.  Although  the  Plaintiff 
might  perhaps  in  this  case  have  declared  against  the  husband  as  upon  a  personal  con- 
tract, yet  he  [77]  was  at  liberty  to  pursue  his  remedy  against  the  wife  as  administratrix, 
and  to  make  her  a  co-defendant.  The  only  objection  in  Haivkes  v.  Saunders  was,  that 
the  Defendant  was  charged  personally,  and  it  seems  to  have  been  admitted  that  if  the 
action  had  been  brought  against  him  in  hU  representative  capacity,  it  might  have  been 
maintained.  Lord  Mansfield  there  says;  "An  executor  who  has  received  assets  is 
under  every  kind  of  obligation  to  pay  a  legacy ;  he  receives  the  money  as  a  trust  or 
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deposit  to  the  use  of  the  lef;atee:"  So  here  tlio  wife  havinf<  in  the  character  of 
adraiiii.sti-atrix  received  a  sum  of  money  which  belonged  to  ihe  Plaintiff,  she  is  under 
every  kind  of  obligation  to  pay  it  over.  The  contract  in  this  case  had  its  inception  in 
the  lifetime  of  the  intestate,  though  it  was  not  complete  till  after  her  death,  and  in 
that  respect  is  not  unlike  the  case  of  a  covenant  by  the  testator  and  a  breach  by  the 
executor.  The  ground  of  action  in  Rann  v.  Iliighes  (ay,  7  Bro.  Pari.  Cas.  550,  was  a 
promise  by  the  administratrix  to  pay  the  debt  of  her  intestate  ;  and  it  may  be  collected 
from  that  case  that  if  the  judgment  had  been  de  bonis  testatoris  it  would  have  been 
good,  but  that  a  judgment  de  bonis  propriis  was  not  warranted  by  such  a  promise. 
Admitting  the  third  count  to  be  bad,  the  Plaintiff  is  entitled  to  judgment  on  the  two 
former  counts  :  and  even  if  it  amount  to  a  misjoinder  of  action,  the  Court  will  give 
the  Plaintiff  leave  to  amend  by  striking  out  the  last  count,  as  in  Jennini/s  v.  Newman, 
4  Term  liep.  347  ;  or  the  same  thing  may  be  done  by  entering  a  nolle  prosequi;  for 
it  has  lately  been  held  that  a  nolle  prosequi  may  be  entered  aflci'  demurrer  joined. 
MilUken  v.  Fox  (ante,  vol.  1,  p.  157). 

LoKD  Eldon,  Ch.  J.  The  facts  of  this  case  are,  that  the  Plaintiff  being  entitled 
to  a  certain  sura  of  3  per  cent.  South  Sea  Annuities  standing  in  the  name  of  Elizabeth 
Stattard,  and  also  to  the  dividends  which  had  accrued  during  her  life,  was  desirous  of 
obtaining  possession  of  them  through  the  medium  of  an  administration.  The  con- 
sideration for  the  promise  stated  in  the  declaration  is,  that  the  Plaintiff  undertook  to 
procure  administration  to  Mary  Baylis  as  next  of  kin,  at  his  own  exijenco,  and  also  to 
procure  evidence  by  which  she  should  be  enabled  to  receive  the  dividends.  But  this 
affords  no  consideration  for  the  promise.  Though  Mary  Baylis  was  next  of  kin,  it  does 
not  appear  that  she  was  to  derive  any  peculiar  benefit  from  taking  out  administration, 
and  if  the  Plaintiff  was  desirous  of  placing  some  person  between  himself  and  the  South 
Sea  Company,  it  is  very  obvious  that  he  ought  [78]  to  pay  all  the  expences  attending 
that  transaction.  Whatever  dividends  had  been  received  by  the  intestate  in  her 
life-time  were  part  of  the  general  funds  ;  and  with  respect  to  them  the  Plaintiff'  is 
entitled  to  demand  payment  out  of  the  assets  either  as  a  specialty  or  simple  contract 
creditor,  according  as  he  may  be  possessed  of  security  or  not.  But  the  present  action 
seeks  a  judgment  de  bonis  intestati,  on  the  receipt  of  a  sum  of  money  by  the  Defendants 
after  the  death  of  the  intestate.  The  question  is,  whether  Mary  Baylis  who  appears 
on  this  record  rather  in  the  character  of  trustee  than  in  any  other  character  (for  the 
stock  is  not  assets),  has  so  much  relation  to  the  intestate  that  her  personal  act  of 
receiving  this  money,  though  as  a  trustee  shall  give  a  general  remedy  to  the  cestuy 
que  trust  against  all  the  assets  of  the  intestate  in  common  with  the  simple  contract  and 
specialty  creditors?  Not  doubting  that  the  Plaintiff  has  abundance  of  remedies,  I  am 
of  opinion  that  he  is  not  entitled  to  charge  the  assets  of  the  intestate  with  a  demand 
founded  on  the  receipt  of  that  which  never  was  a  part  of  the  intestate's  estate. 

Heath,  J.  It  seems  admitted,  that  judgment  must  be  given  de  bonis  intestati  in 
this  case  in  the  first  instance.  But  there  has  been  no  default  on  the  part  of  the  intestate. 
The  receipt  of  dividends  after  the  death  of  the  intestate  is  the  cause  of  action  ;  and  the 
promise  of  Maiy  Baylis  is  in  consequence  of  that  receipt.  This  promise  will  not  bind 
her  husband.  And  as  the  money  never  was  assets  for  payment  of  debts,  non-payment 
in  this  case  cannot  bind  the  estate  of  the  deceased. 

RoOKE,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  Defendant. 

Bishop  v.  Young.    Feb.  4th,  1800. 

Debt  lies  by  the  payee  against  the  maker  of  a  promissory  note  expressed 
to  be  for  value  received  (a)^. 

Debt  on  a  promissory  note.  The  first  count  of  the  declaration  was;  "For  that 
whereas  the  Defendant  on  &c.  at  &c.  made  his  certain  note  in  writing  commonly  called 
a  promissory  note  with  his  own  proper  hand  thereunto  subscribed  bearing  date  the 
same  day  and  year  aforesaid ;  and  then  and  there  delivered  the  said  note  to  the 

{ay  See  the  case  with  the  opinion  of  the  Judges  at  length,  7  T.  R.  350,  n.  (a). 
{af  Vide  La:(t(m  v.  Peat,  2  Campb.  185.     Brill  v.  Neele,  3  B.  &  A.  208.     Priddy  v. 
Henbrey,  I  B.  &  C.  674.     Siralton  v.  Hill,  3  Price,  253. 
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Plaintiff,  by  which  said  note  the  Defendant  one  month  after  date  promised  to  pay  to 
the  Plaintiff  or  order  81.  value  received  in  goods  by  him  the  Defendant,  by  reason 
whereof  and  by  force  of  the  statute  in  that  case  made  and  provided  the  Defendant 
became  liable  to  pay  to  the  Plaintiff  the  said  sum  of  money  in  [79]  the  said  note  men- 
tioned, whereby  an  action  hath  accrued,"  &c.  There  were  other  counts  in  debt  for 
money  lent,  money  had  and  received,  and  an  account  stated,  and  the  common  conclusion. 

To  the  first  count  there  was  a  special  demurrer,  but  as  the  cause  assigned  was 
afterwards  removed  by  an  amendment,  the  case  was  now  argued  as  upon  a  general 
demurrer. 

Marshall,  Serjt.  in  support  of  the  demurrer.  The  question  is,  whether  debt  will 
lie  by  the  payee  of  a  promissory  note  against  the  drawer?  The  court  will  not  incline 
to  encourage  the  practice  of  bringing  debt  upon  simple  contract,  since  that  practice 
subjects  the  Defendant  to  serious  inconvenience.  In  case  he  suffer  judgment  by 
default  he  is  liable  to  execution  for  whatever  sum  the  Plaintiff  may  chuse  to  lay  in 
the  declaration  ;  and  he  has  no  other  mode  of  preventing  that  execution  than  by 
pleading  and  going  down  to  trial.  The  question  on  this  demurrer  was  expressly 
decided  in  fFelch  v.  Craig,  8  Mod.  373  ;  1  Str.  680,  S.  C.  where  the  Court  were 
clearly  of  opinion  that  no  action  of  debt  would  lie  on  a  promissory  note. 

Bayley,  Serjt.  contra.  It  is  a  general  principle  that  where  a  man  enters  into  a 
contract  on  a  sufficient  consideration  for  the  payment  of  a  sum  of  money,  the  party 
with  whom  the  contract  was  made  may  maintain  an  action  of  debt  thereon.  On  this 
principle  it  is,  that  actions  on  simple  contract  or  on  specialty  equally  proceed.  Lord 
Chief  Baron  Comyns  introduces  his  title  of  Debt  on  Contract  by  saying  "Debt  lies 
upon  every  express  contract  to  pay  a  sura  certain."  Com.  Dig.  tit.  Debt  (A.  8).  And 
if  debt  cannot  be  maintained  by  the  payee  of  a  promissory  note  against  the  maker,  it 
certainly  is  the  only  case  of  an  express  contract  where  it  cannot.  To  found  the  action 
of  debt  there  must  indeed  be  a  sufficient  consideration.  In  some  cases  the  considera- 
tion must  be  averred,  in  others  it  is  implied  from  the  instrument  itself.  In  simple 
contract,  generally  speaking,  it  must  be  averred,  and  in  that  respect  there  is  no 
distinction  between  debt  and  assumpsit;  whether  the  averment  be  necessary  or  not, 
depends  upon  the  nature  of  the  contract,  not  upon  the  form  of  action.  Where  the 
contract  is  founded  on  specialty  the  consideration  is  implied  ;  therefore  in  covenant 
for  payment  of  a  sum  certain,  or  in  debt  on  bond,  the  consideration  need  not  be 
averred.  There  are  certain  privileges  peculiar  to  a  bill  of  exchange:  1st,  although  a 
chose  in  action  it  may  be  assigned,  and  the  assignee  may  maintain  an  action  thereon ; 
2dly,  though  a  simple  contract,  the  consideration  is  implied  from  the  nature  of  the 
instru  [80]-ment.  Even  in  assumpsit  therefore  on  a  bill  of  exchange  the  consideration 
is  never  stated.  It  appears  from  the  cases  of  Gierke  v.  Martin,  2  Ld.  Raym.  757,  and 
Potter  V.  Pearson,  2  Ld.  Raym.  759,  which  were  before  the  statute  3  &  4  Ann.  c.  9, 
that  the  only  objection  then  made  to  declaring  upon  a  promissory  note  was,  that  they 
did  not  imply  a  consideration  though  bills  of  exchange  did.  Then  came  the  statute 
of  Anne  ;  the  effect  of  which  was  to  put  proraissoiy  notes  upon  the  same  footing  with 
bills  of  exchange.  The  case  of  Ramhall  v.  Ball,  10  Mod.  38,  came  before  the  Court 
soon  after  the  passing  of  that  statute.  That  was  debt  upon  a  promissory  note,  no 
objection  was  taken  to  the  form  of  the  action,  and  the  Plaintiff  was  allowed  to  recover. 
And  in  1  Mod.  Entr.  312,  pi.  13  (a),  it  is  said,  "  In  an  action  of  debt  on  a  promissory 
note,  the  Defendant  demurred  to  the  declaration,  and  the  question  was,  whether  an 
action  of  debt  would  lie?  it  was  said,  that  it  would  not  lie  against  the  indorser, 
but  that  it  would  lie  against  the  drawer."  With  respect  to  the  case  of  JFelch  v. 
Craig,  it  is  not  expressly  stated  in  either  of  the  reports,  against  which  of  the 
parties  to  the  note  the  action  was  brought.  But  it  may  be  observed,  that  the 
counsel  in  support  of  the  demurrer  insisted  on  this  distinction,  that  debt  would 
not  lie  against  the  indorser,  though  it  would  against  the  drawer;  which  shews  that 
the  action  in  that   case   was    not   brought   against  the   maker,  and    affords   ground 

(a)  In  the  same  page,  however,  pi.  14,  it  is  observed,  that  the  words  of  the  statute 
of  3  Aruie  are,  that  the  party  "shall  recover  damages,  &c.  which  shews  that  an  action 
of  debt  will  not  lie,  because  damages  are  never  recovered  in  debt." — -And  in  pi,  15, 
it  is  said  "an  action  of  debt  was  never  known  to  be  brought  on  a  bill  of  exchange  or 
note,"  though  it  is  admitted  in  the  sam^  placitum  that  indebitatus  assumpsit  will  lie 
on  a  note,  for  in  such  case  the  Plaintiff  may  recover  in  damages. 
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to  infer  the  prevailing  opinion  of  the  time,  that  if  it  had  been  brought  against  him 

it  niif;ht  have  been  supported.  Tbe  undertaking  of  Iho  maker  diirers  substantiiilly 
from  that  of  the  indorser ;  since  the  former  undertakes  to  pay  absolutely,  whereas  tiie 
latter  only  undoitakes  to  pay  u()on  the  default  of  the  maker.  Between  the  payee 
and  the  maker,  there  is  a  privity  of  contract:  and  the  ground  on  which  it  was  held  in 
Anon.  Hard.  485,  that  debt  would  not  lie  against  the  acceptor  of  a  bill  of  exchange, 
was,  that  his  contract  was  collateral ;  admitting  that  it  would  lie  against  tlie  drawer. 
The  case  of  Rudder  v.  Price,  1  H.  Bl.  547,  was  debt  on  a  promissory  note  payable  by 
iiistalments,  and  the  declaration  was  demurred  to  by  Mi'.  Justice  Lawrence,  then  at 
the  bar,  because  it  appeared  that  the  last  instalment  was  not  due.  But  neither  at  the 
bar  or  on  the  bench  was  it  ob-[81]-jected  that  debt  was  not  the  proper  form  of  action, 
though  that  objection,  had  it  been  thought  maintainable,  woui<l  have  afforded  an 
obvious  and  easy  answer  to  the  Plaintiff's  demand.  A  precedent  of  a  declaration  in 
debt  against  the  maker  of  a  promissory  note  is  to  be  found  in  Morgan's  Vade  Mecum, 
458.  The  practice  of  dispensing  with  a  writ  of  inquiry  in  actions  of  assumpsit,  both 
on  bills  and  notes,  shews  that  no  objection  can  bo  raised  to  this  form  of  action  on  the 
ground  of  the  Defendant  being  deprived  of  the  benefit  of  a  writ  of  inquiry  where 
judgment  has  gone  by  default. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Eldon,  Ch.  J.  The  question  in  this  case  is,  Whether  an  action  of  debt 
will  lie  on  such  a  promissory  note  as  is  stated  in  this  declaration,  and  between  such 
parties  as  the  Plaintiff  and  Defendant  in  this  suit  1  The  Defendant,  by  tbe  tenor  of 
that  note,  one  month  after  date  promised  to  pay  to  the  Plaintiff,  or  order,  81.  value 
received  in  goods  by  him  the  Defendant  ;  and  it  is  averred  that  the  note  so  made  was 
delivered  to  the  Plaintiff,  being  first  signed  by  the  Defendant.  This  is  a  note, 
therefore,  with  a  consideration  apparent  upon  the  face  of  it,  and  the  action  of  debt 
is  brought  by  the  payee  of  that  note  against  the  person  who  made  and  signed  it ; 
not  by  the  indorsee  against  the  maker  or  the  indorser.  It  was  insisted  for  the  Defen- 
dant, that  under  these  circumstances  the  action  of  debt  would  not  lie,  and  several  cases 
were  cited  in  support  of  that  proposition.  The  case  particularly  relied  upon  was 
Welch  V.  Craig  reported  in  1  Str.  680,  and  in  8  Mod.  373.  In  the  former  report  it  is 
laid  down  generally,  that  before  the  statute  no  action  lay  upon  the  note  as  a  note, 
nor  did  an  action  of  indebitatus  assumpsit  lie  upon  a  bill  of  exchange.  I  say,  that  it 
is  there  laid  down  generally  ;  for  it  is  not  stated  between  what  parlies  to  the  bill  the 
action  is  supposed  to  arise.  The  report  then  proceeds,  "  the  oidy  remedy  given  upon 
the  note  by  the  statute  is  the  same  that  was  before  on  an  inland  bill  of  exchange." 
The  inference  therefore  is,  that  debt  would  not  lie  on  an  iidand  bill  of  exchange. 
From  this  case,  as  reported,  we  are  not  able  to  collect  who  the  person  was  that  brought 
the  action,  whether  the  payee  or  the  indorsee,  nor  against  whom  the  action  was 
brought,  whether  the  maker  or  the  indorser.  The  doctrine  is  laid  down  without 
any  circumstances  enabling  us  to  make  a  prof)er  application  of  the  case,  and  the  con- 
elusion  which  results  from  the  reasoning  [82]  there  used  is,  that  an  action  of  debt 
will  not  lie  on  a  promissoiy  note  between  any  parties,  whether  there  be  an  app:ireut 
consideration  or  not.  But  it  is  impossible  to  read  the  report  of  the  same  case  in 
8  Mod.  without  perceiving  that  we  should  be  in  great  danger  of  applying  the  case 
too  generally  if  we  were  to  hold  it  as  clear  law,  that  without  any  exception  an 
indebitatus  assumpsit  will  not  lie  on  a  foreign  bill,  an  iidand  bill,  or  a  promissory  note. 
In  8  Mod.  it  was  argued  by  the  counsel,  that  debt  would  not  lie  against  the  indorser, 
but  that  it  would  lie  against  the  drawer.  We  shall  see  presently  whether  there  is 
any  ground  in  the  principles  of  the  action  of  debt  for  that  distinction.  In  that  very 
argument  the  reason  given  why  a  general  indebitatus  assumpsit  will  not  lie  on  a 
promissory  note,  is,  for  want  of  a  consideration.  The  Court  are  said  to  have  been 
"clearly  of  opinion  that  no  action  of  debt  would  lie  on  a  promissory  note  declaring 
thereon,"  and  they  use  these  expressions,  "  by  the  custom  of  merchants  no  remedy 
was  given  on  foreign  bills  of  exchange,  but  by  action  on  the  case ;  the  statute  9  &  10 
W.  3,  c.  17,  has  given  the  same  remedy  to  inland  bills,  and  the  3  &  4  Anne  to 
promissory  notes;  an  indebitatus  assumpsit  will  not  lie  on  a  bill  of  exchange." 
According  to  this  report  the  Plaintiff  had  leave  to  discontinue  ;  it  is  therefore 
impossible  for  us  to  obtain  a  sight  of  the  record  and  satisfy  ourselves,  whether  the 
action  was  brought  by  the  payee  against  the  maker,  or  by  any  other  person  standing 


2  BOS.  &  PUL.  83.  BISHOP    V.   YOUNG  1169 

in  any  other  relation,  or  whether  there  was  any  apparent  consideration  on  the  face 
of  the  note.  But  it  is  observable  on  the  two  reports  taken  together,  that  the  reason 
for  holding  that  debt  would  not  lie,  was  founded  on  the  analogy  of  promissory  notes 
to  inland  and  foreign  bills  of  exchange.  If,  therefore,  it  be  true  that  an  action  of 
debt  brought  by  the  payee  of  an  inland  or  foreign  bill  of  exchange  against  the  drawer 
of  sunh  bill,  will  lie,  it  will  remain  to  be  considered  whether  the  analogy  will  not 
require  us  to  hold  in  the  case  of  a  promissory  note  having  an  apparent  consideration, 
that  an  action  of  debt  will  lie  if  brought  by  the  payee  of  such  note  against  the  maker. 
The  case  in  Hardres  seems  to  open  the  principles  on  which  this  case  must  be  decided. 
The  effect  of  that  case  and  of  Pearson  v.  Garret,  Skin.  398,  are  very  accurately 
expressed  in  Com.  Dig.  tit.  Debt  (B).  Lord  Chief  Biron  Comyns  after  having  said 
that  debt  lies  upon  every  express  contract  to  pay  a  sum  certain  (tit.  Debt  (A.  8)), 
and  also,  that  it  lies,  though  there  be  only  an  implied  contract  (ibid.  (A.  9)), 
[83]  thus  states  the  principles  of  these  cases:  "So  debt  does  not  lie  upon  a  bill  of 
exchange  against  the  acceptor;  for  the  acceptance  binds  him  by  the  custom  of 
merchants,  but  does  not  raise  a  duty,  R.  Hard  48-5.  So  it  does  not  lie  upon  a  note 
to  pay,  without  consideration  ;  though  alleged  that  it  binds  by  custom,  R.  Skinn. 
398."  The  ease  in  Hardres  was  debt  against  the  acceptor  of  a  bill :  and  the  Court  in 
declaring  their  opinion,  that  the  action  will  not  lie,  say  :  "The  acceptance  does  not 
create  a  duty,  no  more  than  a  promise  made  by  a  stranger  to  pay  &c.  if  the  creditor 
will  forbear  his  debt.  And  he  that  drew  the  bill  contiiuies  debtor  notwithstanding 
the  acceptance,  which  makes  the  acceptor  liable  to  pay  it."  As  the  reasoning,  there- 
fore, stated  in  this  case  against  the  liability  of  the  acceptor  in  an  action  of  debt,  is  this, 
namely,  that  his  situation  is  analogous  to  that  of  a  person  who  takes  upon  himself  an 
obligation  to  pay  that  which  is  not  his  debt,  but  the  debt  of  another,  it  is  clear,  that 
the  Court  considered  the  drawer  himself  as  owing  the  debt  or  duty,  though  no  debt 
or  duty  were  raised  against  the  acceptor.  Looking  at  the  effect  of  a  bill  of  exchange, 
it  seems  very  reasonable  to  hold,  that  although  the  acceptor  be  primarily  liable,  yet  that 
he  is  not  liable  for  his  own  debt,  but  for  that  of  another.  The  drawer  holds  the  debt ; 
and  if  the  drawee  refuse  to  accept,  an  action  may  be  immediately  brought  against  the 
drawer  (a).  If  the  drawer  does  accept,  the  transaction  amounts  to  no  more  than  an 
undertaking  on  his  part  to  pay  the  debt  of  the  drawer,  and  on  the  part  of  the  holder 
to  resort  to  the  acceptor,  to  be  paid  out  of  the  effects  of  the  drawer  in  his  hands 
before  he  resorts  to  the  drawer  himself.  With  respect  to  promissory  notes  the  books 
say,  that  when  they  are  indorsed  by  the  payee,  they  resemble  bills  of  exchange.  But 
this  is  rather  inaccurate  with  reference  to  the  case  before  us.  For  though  the  payee, 
by  making  himself  an  indorser,  assumes  the  character  of  drawer,  and  the  maker 
assumes  that  of  an  acceptor  to  certain  purposes,  yet  with  respect  to  the  question, 
Who  owes  the  debt's  where  there  is  an  apparent  consideration,  the  person  who  owes 
the  debt  is  still  the  maker  of  the  note,  as  well  as  the  drawer  of  the  bill  of  exchange. 
Here,  therefore,  Lord  Coke's  maxim  may  very  properly  be  applied  nullum  simile  est 
idem.  Agreeable  to  this  is  Hard's  case,  Salk.  23,  where  it  is  said  that  indebitatus 
assumpsit  will  not  lie  against  the  acceptor  of  a  bill  of  exchange,  for  his  acceptance  is 
but  a  collateral  engagement,  but  that  it  will  lie  against  the  drawer,  for  he  is  really 
a  debtor  by  the  [84]  receipt  of  the  money.  So  also  in  Hodges  v.  Steward,  Skinn.  346, 
it  is  allowed  by  the  Court  that  debt  will  lie  against  the  drawer  of  a  bill  of  exchange 
for  value  received;  and  the  reason  given  is,  "but  this  is  forjthe  apparent  considera- 
tion." Now,  in  point  of  fact,  has  not  this  principle  been  applied  to  promissory  notes 
where  there  has  been  an  apparent  consideration  1  In  Rumball  v.  Ball  the  Plaintiff 
was  allowed  to  recover  in  debt  on  a  note  which  from  its  tenor  was  clearly  a  promissory 
note  within  the  statute.  Indeed,  if  it  be  true  that  an  action  of  debt  will  lie  against 
the  drawer  of  a  bill  of  exchange  in  favour  of  the  payee,  it  seems  to  me  to  be  the 
necessary  effect  of  the  statute  of  Anne,  which  puts  notes  on  the  same  footing  with 
bills  of  exchange,  that  debt  may  be  maintained  by  the  payee  of  a  promissory  note 
against  the  maker.  That  statute  makes  a  distinction  between  the  remedies  which 
it  gives  to  the  payees  and  the  indorsees ;  it  enacts,  that  the  payee  may  maintain  an 
action  upon  the  note  in  the  same  manner  as  he  might  do  upon  any  inland  bill  of 

(a)  Macarty  v.  Brown,  2  Str.  949,  P.  269.     Milford  v.  Mayor,  Doug.  54.     3  Wila. 
17|  S.  C.     Bright  v.  Parrier,  Bull.  N.     Stedman  v.  Gooch,  Esp.  X.  P.  Cis.  5, 
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exchange  against  the  person  who  signed  the  same,  and  that  the  indorsee  may  maintain 
his  action  either  against  the  person  who  signs  such  note  or  against  any  of  the  persons 
who  indorse  the  same,  in  like  manner  as  in  cases  of  inlanil  bills  of  exchange.  If, 
therefore,  he  to  whom  a  hill  of  exchange  for  value  expressed  is  macie  payable,  may 
bring  an  action  of  debt  against  the  person  who  signed  it,  it  follows  from  the  very 
words  of  the  statute,  that  he  to  whom  a  promissory  note,  having  an  apparent  considera- 
tion, is  made  payable,  may  have  the  same  remedy  of  debt  against  the  person  who 
signed  such  note.  I  take  no  further  notice  of  the  case  of  Rudder  v.  Price,  than  to 
observe,  that  though  it  was  argued  for  the  Defendant  by  a  person  of  great  abilities, 
it  did  not  occur  either  to  him  or  to  the  Court,  to  observe  that,  whether  the  instalments 
on  the  note  were  due  or  not,  still  the  form  of  the  action  was  misconceived. 

Under  these  circumstances,  the  Court  is  of  opinion,  that  in  this  particular  case 
the  action  of  debt  may  be  maintained.  We  do  not  say  how  the  case  would  stand 
if  the  action  were  brought  by  any  other  person  than  he  to  whom  the  note  was 
originally  given,  or  against  any  other  person  than  him  by  whom  it  was  signed  and 
made,  or  if  the  note  itself  did  not  express  a  consideration  upon  the  face  of  it. 

Per  Curiam.     Judgment  for  the  Plaintiff. 


[85]     Laing  v.  Kaine,  one,  &c.     Feb.  5th,  1800. 

If  A.  agree  to  acknowledge  an  old  warrant  of  attorney  given  by  him  "so  as  to  enable 
B.  to  enter  up  judgment  thereon,"  judgment  may  be  entered  up  under  a  judge's 
order,  without  an  affidavit  of  the  subset  ibing  witness  (a). 

A  rule  nisi  having  been  obtained  for  setting  aside  a  judgment  entered  upon  a 
warrant  of  attorney  under  a  Judge's  order,  upon  the  ground  of  the  order  having  been 
obtained  without  any  affidavit  of  the  subscribing  witness  to  the  warrant  of  attorney  ; 
Shepherd,  Serjt.  now  shewed  cause,  and  relied  on  an  affidavit  by  the  Plaintiff's 
attorney,  which  stated  that  the  warrant  of  attorney  was  given  to  secure  a  sum  of 
money  payable  by  instalments  ;  that  the  deponent  being  under  a  difficulty  to  procure 
the  subscribing  witness  at  the  time  when  one  of  the  instalments  became  due,  applied 
to  the  Defendant  himself,  and  after  stating  his  difficulty,  proposed  that  the  Defendant 
should  acknowledge  the  warrant  of  attorney  "  so  as  to  enable  the  deponent,  if  it 
should  become  necessary,  to  enter  up  judgment  thereon,"  he  giving  the  Defendant 
time  to  pay  the  instalments  then  due  ;  that  the  Defendant  agreed  to  this  proposal, 
and  that  the  instalment  not  being  paid  within  the  time,  judgment  was  entered  up. 

Williams,  Serjt.,  in  support  of  the  rule,  cited  Ahhot  aiid  Anothir  v.  Plnmhc,  Doug. 
216,  and  insisted  that  the  Defendant's  acknowledgment  would  not  avail  (i),  though 
he  allowed,  that  where  a  Defendant  agrees  to  admit  an  instrument,  the  evidence 
of  the  subscribing  witness  may  be  dispensed  with. 

Lord  Eldon,  Ch.  J.  and  He.\tii,  J.  were  of  opinion,  that  upon  a  fair  construction 
of  the  affidavit  it  appeared  that  the  Defendant  did  not  simply  acknowledge  the  instru- 
ment, but  agreed  that  the  Plaintiff  should  act  upon  it  as  if  the  witness  himself  had 
been  produced. 

RooKE,  J.  seemed  to  entertain  some  doubts  upon  the  subject. 

Rule  discharged. 


[86]    The  Keepers  and  Governors  of  the  Pcssessions,  &c.  of  Harrow 
School  v.  Aldekton.    Feb.  5th,  1800. 

[Principle  applied,  Doherty  v.  Allman,  1878,  3  App.  Cas.  725.     Referred  to, 
Meux  V.  Cobley,  [1891]  2  Ch.  263.] 

In  an  action  of  waste  on  the  statute  of  Gloucester  against  tenant  for  years,  for  con- 
verting three  closes  of  meadow  into  garden  ground,  if  the  jury  give  only  one  farthing 

(o)  And  see  Park  v.  Hears,  3  Esp.  Rep.  171,  post,  217.   Call  v.  Dunning,  5  Esp.  Rep. 
16.     Cunliffe  v.  Sefton,  2  East,  183. 

(6)  Recognized  per  Lawrence,  J.  Barnes  v.  Trompowsky,  1  T.  R.  267, 
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damages  for  each  close,  the  Court  will  give  the  Defendant  leave  to  enter  up  judg- 
ment for  himself  {ay. 

This  was  an  action  of  waste  on  the  statute  of  Gloucester,  for  ploughing  up  three 
closes  of  meadow-land,  and  converting  the  same  into  garden-ground,  and  building  there- 
upon, to  the  damage  of  the  Plaintiffs  of  5001.     Plea,  Not  guilty  (b). 

The  cause  was  tried  before  Heath,  J.,  at  the  Westminster  sittings  after  last  Trinity 
Term,  when  the  jury  found  a  verdict  for  the  Plaintiflf  with  three  farthings  damages, 
being  one  farthing  for  each  close. 

In  the  Michaelmas  Term  following,  Cockell,  Serjt.,  obtained  a  Rule,  calling  on  the 
Plaintiff  to  shew  cause  why  the  judgment  should  not  be  entered  up  for  the  Defendant, 
on  account  of  the  sraallness  of  the  damages  recovered,  on  the  principle  that  de  minimis 
non  curat  lex;  and  cited  in  support  of  the  application  Bro.  Abr.  tit.  Waste,  pi.  123. 
Co.  Lit.  54  a.  2  Inst.  306.  Cro.  Car.  4U,  452.  Finch's  Law,  lib.  1,  cap.  3,  s.  34, 
adopted  3  Black.  Com.  228.     Vin.  Abr.  tit.  Waste  N.  and  Buller's  X.  P.  120. 

Shepherd,  Serjt.,  now  shewed  cause.  There  are  two  species  of  waste  :  that  which 
consists  in  the  abuse  of  the  thing  in  which  the  waste  is  committed,  and  the  consequent 
deterioration  of  its  value,  and  that  which  changes  the  nature  of  the  thing  itself.  In 
waste  of  the  first  kind,  if  the  damage  be  very  small,  it  may  be  right  that  no  action 
should  lie,  because  the  deterioration  is  the  offence  of  the  waste.  But  where  the  waste 
consists  in  the  alteration  of  the  property,  that  alteration  is  the  essence  of  the  waste. 
If  then  the  amount  of  pecuniary  damage  be  the  criterion  of  this  kind  of  waste  also, 
the  distinction  will  no  longer  exist;  for  it  will  then  be  the  deterioration  of  value,  and 
not  the  alteration  of  the  property  which  will  constitute  the  waste.  It  is  clear  that 
"if  the  tenant  convert  arable  land  into  wood,  or  fe  converso,  or  meadow  into  arable, 
it  is  waste ;  for  it  changeth  not  only  the  course  of  his  husbandry,  but  the  evidence 
of  his  property."  Co.  Lit.  53  b.  though  it  be  for  the  advantage  of  the  lessor,  Dyer, 
35  b.  Hob.  234.  2  Leon.  174,  per  Periam,  J.  and  Owen,  67.  All  the  cases  in 
which  the  rule  contended  for  has  prevailed,  have  been  cases  of  deterioration  of 
property  ;  and  though  the  Court  will  not  allow  the  judgment  to  be  entered  for  [87] 
the  Plaintiff  where  the  damages  in  such  a  case  are  small,  yet  though  the  damages 
be  small  in  this  case,  where  the  nature  of  the  property  itself  has  been  changed,  they 
will  not  deprive  the  Plaintiffs  of  a  judgment  by  which  they  are  entitled  to  recover 
the  land  (a)2.  The  observation  of  Bracton,  lib.  4,  c.  18,  s.  12,  fol.  316  b.  that  vastum 
erit  injuriosum  nisi  vastum  ita  modicum  fuerit,  propter  quod  non  sit  inquisitio  facienda, 
seems  to  be  confined  to  cases  of  deterioration  ;  for  he  is  there  only  speaking  of  the 
tenant,  who,  in  taking  estovers,  si  mensuram  excedat  utendo  et  capiendo  ultra  ration- 
abile  estoverum  suum,  utitur  quasi  in  alieno.  It  is  also  to  be  observed,  that  where 
waste  is  found  to  have  been  committed  in  several  places,  the  Plaintiff  is  entitled  to 
recover  the  thing  wasted,  notwithstanding  the  smallness  of  the  damages,  14  H.  4,  1 1  b. 
Bro.  Abr.  tit.  Waste,  pi.  70. 

Lord  Eldon,  Ch.  J.  I  confess,  that  when  this  application  was  first  made,  I  was 
not  awaie,  that  under  the  circumstances  of  the  case  the  Defendant  was  entitled  to 
demand  judgment :  but  my  Brother  Heath  has  satisfied  me  that  the  application  is 

(af  Vide  Pindar  v.  Wadsworth,  2  East,  154.     Redfern  v.  Smith,  1  Bing.  382. 

{h)  For  precedents  of  pleadings  in  this  action,  see  Co.  Ent.  tit.  Waste,  and  Rastall, 
Ent.  same  title. 

(a)-  By  the  statute  of  Gloucester,  6  Ed.  1,  c.  5,  if  tenant  for  life  or  years  do  waste, 
he  shall  forfeit  the  place  wasted,  and  treble  damages  ;  if  a  guardian,  he  shall  forfeit 
his  wardship,  and  shall  render  damages  to  the  heir  if  the  wardship  forfeited  be  not 
sufficient  to  satisfy  the  damages.  In  Hil.  34  Ed.  3,  an  infant  having  brought  waste 
against  his  guardian,  damages  were  found  to  the  value  of  twenty-one  pence ;  and  it 
was  contended,  that  for  the  smallness  of  the  value  it  should  not  be  adjudged  waste. 
The  Court  upon  great  consideration  awarded  "  that  the  Plaintiff  should  recover  the 
wardship,  &e.  without  damages,  because  the  wardship  was  worth  more  than  the 
damages  of  the  place  wasted."  Fitz.  Abr.  Waste,  pi.  146.  It  does  not,  however, 
necessarily  follow  from  this  case,  that  where  small  damages  are  found  against  tenant 
for  life  or  years,  the  Plaintiff  shall  recover  the  place  wasted,  without  damages ;  and 
indeed  it  was  laid  down  so  early  as  Pasch.  8  E  1.  2,  that  in  such  case  the  Court  can 
never  award  one  without  the  other,  Fitz.  Abr.  Waste,  pi.  111. 
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supported  by  the  current  of  authorities.  I  do  not  indeed  see  precisely  on  what  ground 
those  decisions  have  proceeded  ;  thoujjh  I  can  easily  conceive  many  cases  in  which  it 
may  be  extremely  unconscientious  foi'  a  Plaintiff  to  take  advantage  of  his  judgment, 
where  such  small  damages  have  been  recovered  as  in  this  case.  As,  if  the  owner  of 
land  suffer  his  tenant  to  lay  out  money  upon  the  premises,  and  then  bring  an  action 
of  waste  to  recover  possession  when  the  land  may  have  been  improved  to  ten  times 
the  original  value.  The  cases  do  not  appear  to  authorize  the  distinction  contended 
for  by  my  Brother  Shepherd.  Whether  the  waste  committed  be  by  alteration  of  the 
property,  or  by  deterioration,  still  the  jury,  in  estimating  the  damages,  take  into 
consideration  the  injury  which  the  Plaintiff  has  sustained  ;  and  in  this  case  the  jury 
have  e.itimatf'd  the  damage  which  these  Plaintiffs  have  sustained,  l»y  the  alteration 
of  their  [88]  property,  at  three  farthings  only.  The  Courts  of  Common  Tjaw  seem 
to  have  entertained  a  sort  of  e<iuitalile  jurisdiction  in  cases  of  this  kind. 

Heath  J.  This  doctrine  prevailed  as  eaily  as  the  time  of  Bracton,  who  wrote 
before  the  statute  of  Gloucester.  With  respect  to  the  distinction  taken,  there  is  no 
reason  why  pecuniary  damages  should  not  be  assessed  for  the  alteration  of  property 
as  well  as  for  the  deterioration.  Thu.',  if  a  tenant  convert  a  furzebrako  in  which  game 
have  bred  into  arable  or  pasture,  by  which  its  real  value  would  be  improved,  but  its 
value  to  the  landlord  depreciated,  it  would  be  the  business  of  the  jury  to  assess  damages 
to  the  landlord  thereon. 

RoOKE,  J.     I  am  of  the  same  opinion. 

Rule  absolute. 

Ex  PARTE  Evan  Evans.    Feb.  5tb,  1800. 

If  by  abuse  of  the  process  of  one  of  the  Courts  at  Westminster  a  sheriff's  officer  extort 
a  promissory  note  from  a  suitor,  and  then  declare  upon  that  note  in  another  of  the 
Courts  at  Westminster,  the  latter  Court  cannot  interfere  bummaiily  to  punish  the 
officer  under  32  Geo.  2,  c.  28,  s.  11. 

This  was  an  application  under  the  Lord's  act,  32  Geo.  2,  c.  28,  s.  11  (a),  for  an 
order  to  punish  two  sheriff's  officers  for  extortion,  and  to  stay  their  proceedings  in 
an  action  against  the  petitioner,  with  costs.  By  the  affidavit  on  which  the  application 
was  founded,  it  appeared  that  the  petitioner  having  sued  process  of  quo  minus  out 
of  the  Court  of  Exchequer,  applied  to  one  of  these  officers  to  arrest  a  person  in  O.xford- 
shire,  and  proposed  to  give  him  ten  guineas  if  he  should  succeed  in  making  the  arrest, 
but  nothing  in  case  he  should  fail ;  that  the  other  officer,  who  was  the  principal, 
refused  this  proposal,  but  insisted  on,  and  had  his  regular  fee  of  one  guinea;  that 
the  two  officers  then  effected  the  arrest,  and  having  so  done,  demanded  the  ten  guineas 
which  had  been  offered  in  the  manner  above  mentioned,  and  obliged  the  petitioner  to 
give  them  his  note  for  that  sum  ;  that  on  this  note  the  petitioner  was  sued  in  the 
Mayor's  Court  at  Oxford,  but  the  proceedings  there  were  afterwards  stayed,  on  the 
petitioner  giving  the  officers  a  new  note  [89]  for  the  above  sum,  and  that  on  this  last 
note  an  action  was  commenced  in  this  court. 

Williams,  Serjt.,  moved  this  on  the  ground  of  its  being  an  abuse  of  the  process 
of  this  court,  and  within  the  provisions  of  32  Geo.  2,  c.  28,  s.  11. 

Sellon,  Serjt.,  shewed  cause  against  the  rule  nisi,  and  insisted  that  the  Court  had 
no  authority  to  interfere  in  the  way  desired,  inasmuch  as,  if  an  abuse  of  any  process 
had  taken  place,  it  was  an  abuse  of  the  process  of  the  Court  of  Exchequer. 

(ft)  By  that  section,  "for  the  more  speedily  punishing  gaolers,  bailiffs,  and  others, 
employed  in  the  execution  of  process,  for  extortion  and  other  abuses  in  their  respective 
offices  and  places,"  upon  the  petition  of  any  person  arrester!  by  any  process,  complaining 
of  exaction  or  extortion  by  any  gaoler,  &c.  "unto  any  of  his  Majesty's  Courts  of 
Record  at  Westminster  from  whence  the  process  issued  by  which  any  person  who 
shall  so  petition  was  arrested,  or  under  whose  power  or  jurisdiction  any  such  gaol, 
prison,  or  place  is,"  such  Court  is  authorized  "to  hear  and  determine  the  same  in 
a  summary  way,  and  to  make  such  order  thereupon  for  redressing  the  abuses  which 
shall  by  any  such  petition  be  complained  of,  and  for  punishing  such  officer  or  person 
complained  against,  and  for  making  repiration  to  the  parly  or  parties  injured,  as  they 
shall  think  just,  together  with  the  full  costs  of  every  such  complaint." 
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Lord  Eldon,  Ch.  J.,  ou  this  day  said,  We  have  looked  iuto  the  act  of  piiliament, 
aud  are  satisfied  that  we  have  no  juiisdictioii  iu  this  case.  The  sunimaiy  power  of 
interference  is  given  to  the  Court  from  whence  the  process  issues ;  we  therefore  can 
take  no  notice  of  this  application. 

Per  Curiam.     Rule  discharged. 

Ile.s  and  Others  v.  Boxall.     Feb.  .5tb,  1800. 

A  bond  taken  by  the  commissioners,  appointed  under  an  inclosure  act  to  indemnify 
themselves  against  the  expences  of  a  suit  brought  to  try  the  right  to  an  allotment 
made  by  them,  and  in  which  they  are,  according  to  the  directions  of  the  act  made, 
Defendants,  is  not  void ;  though  there  be  a  fund  provided  out  of  which  such 
expences  may  in  some  cases  be  satisfied ;  at  least  if  the  commissioners  doubt 
whether  the  case  in  question  be  one  of  those  cases. 

Debt  on  bond. 

On  oyer  craved  by  the  Defendant  it  appeared  from  the  recital  of  the  condition 
that  by  an  act  of  parliament  of  the  37  of  Geo.  3,  for  dividing,  allotting,  and  enclosing 
the  open  and  common  fields,  &c.  in  the  parish  of  Croydon  iu  Surry,  the  Plaintiffs, 
who  were  appointed  commissioners,  were  directed  "  to  make  an  allotment  of  land  to 
the  person  or  persons  entitled  to  the  rectorial  tithes  of  commons  and  wastes  within 
the  said  parish  in  lieu  of  such  tithes;"  that  it  was  also  provided  by  the  said  act  that 
those  whose  claims  should  not  be  allowed  by  the  commissioners,  aud  any  three  or  more 
whose  claims  should  be  allowed  by  the  commissioners,  but  who  should  object  to  the 
allowance  of  the  claims  of  other  persons,  might  proceed  to  trial  of  his  or  their 
claims  at  the  assizes  for  the  county  iu  a  feigned  cause  to  be  carried  on  between  the 
pel  sous  claiming  and  any  one  of  the  commissioners  disallowing  their  claims,  or  the 
persons  objecting  to  the  allowance  of  such  claims ;  that  the  Defendant  claimed  to  be 
entitled  to  the  rectorial  tithes  of  the  said  commons  and  wastes,  and  his  claim  was 
allowed  ;  that  other  persons  having  aho  claimed  to  be  entitled  to  certain  proportions 
of  the  same  tithes,  and  having  objected  to  the  determination  of  the  commissioners 
respecting  the  Defendant's  claim,  resolved  to  proceed  to  trial,  and  delivered  issues 
accordingly,  that  "although  the  said  Plaintiffs  were  [90]  enabled  by  the  said  act  to 
reimburse  themselves  the  costs  of  actions  brought  against  them  as  therein  is  expressed, 
yet  as  they  considered  the  question  respecting  the  said  tithes  not  to  be  of  that  public 
nature  which  would  authorize  them  to  defend  the  actions  concerning  the  same  at  the 
public  charge,"  they  required  the  Defendant  to  indemnify  them  from  all  expences 
attending  the  same,  and  which  he  agreed  to  do,  and  for  that  purpose  entered  into  the 
bond  ;  the  condition  of  which  was  to  indemnify  the  Plaintiffs  from  those  expences. 

The  Defendant  pleaded  ;  1st,  non  est  factum ;  2dly,  the  act  of  parliament  authoriz- 
ing the  commissioners  to  set  out  an  allotment  by  way  of  compensation  to  the  owners 
of  rectorial  tithes  in  the  first  place,  and  then  to  divide  the  rest  of  the  lands  among  the 
persons  entitled  thereto,  the  material  clause  of  which,  after  directing  that  the  claims 
of  the  different  persons  concerned  iu  the  division  and  allotment,  in  case  of  the  deter- 
mination of  the  commissioners  being  disputed,  should  be  settled  in  manner  before 
stated  in  the  recital  of  the  condition,  provided,  that  in  order  to  raise  a  sufficient  sum 
of  money  to  defray  the  charges  and  expences  of  obtaining  and  p:issing  the  act,  and 
of  carrying  it  into  execution  "and  of  defending  any  action  or  actions  which  might  be 
brought  against  the  said  commissiouers  or  any  of  them,  and  all  other  the  charges  and 
expences  arising  and  accruing  in  the  carrying  the  said  act  into  execution,"  it  should 
be  lawful  for  the  commissioners  "  to  make  sale  by  auction  of  such  part  or  p.irts  of  the 
said  commons,  marshes,  heaths,  wastes,  and  commonable  woods,  lauds,  and  grounds, 
as  they  should  deem  sufficient  for  the  purposes  aforesaid."  The  plea  then  went  on  to 
state  that  the  Defendant,  in  pursuance  of  the  said  act,  did  deliver  to  the  commissioner 
a  claim  iu  writing  to  the  rectorial  tithes  of  all  the  commons,  &c.  within  the  said 
parish  of  Croydon,  which  was  allowed  by  them  ;  that  certain  other  persons  afterwards 
claimed  to  be  entitled  to  certain  proportions  of  the  same  tithes,  which  claims  were 
disallowed  by  the  commissioners ;  that  thereupon  afterwards  and  before  the  making 
of  the  said  writing  obligatory  three  several  feigned  actions  were  brought  against  one 
of  the  commissioners,  and  which  said  actions  at  the  time  of  making  the  said  writing 
obligatory  were  respectively  depending  in  the  Court  of  King's  Bench,  and  the  several 
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Plaintiffs  respeclively  iiilciiiicd  to  proceed  to  tliu  trial  of  their  respective  claims  at  the 
next  assizes  for  the  couiily  of  Surry,  of  all  which  said  several  premises  the  Plaintiffs, 
so  being  such  coiuniissioners  as  aforesaid,  had  notice.  "  And  [91]  thereupon  after 
wards  whilst  the  said  actions  were  so  depending  as  aforesaid,  and  before  the  trial 
thereof,  to  wit,  on,  itc.  at,  \c.  the  said  Plamtitl's,  under  colour  of  their  otticc  as  such 
coiuraissioners  did  unlawfully  and  unjuslly  exact  and  recjuire  of  and  from  the  said 
Defendant  the  said  writing  ol)ligatory  in  the  said  declaration  mentioned,  with  the  said 
condition  thereunder  written.  And  the  said  J.  F.  (the  commissioner  made  defendant 
in  the  said  suit)  did  then  and  there  refuse  to  proceed  in  the  defence  of  the  said  actions 
unless  the  Defendant  would  make  and  enter  into  such  writing  obligatory  as  aforesaid  ; 
and  thereupon  the  said  Defendant,  in  order  that  the  said  J.  F.  might  proceed  in  the 
defence  of  the  said  actions,  did  then  and  there  make  and  enter  into  the  said  writing 
obligatory  in  the  said  declaration  mentioned  with  the  said  condition  thereunder 
written  :  vv-hich  said  writing  obligatory  for  the  cause  aforesaid  was  and  is  wholly  void 
in  law.  And  this  be  is  ready  to  verify.  Wherefore  he  prays  judgment  if  ho  ought  to 
be  charged  with  the  said  debt  by  virtue  of  the  said  writing  obligatory,  with  this,  that 
the  Defendant  will  also  verify  that  the  means  provided  by  the  said  act  were  and  are 
sufficient  to  enable  the  said  commissioners  to  defray  the  costs  of  defending  the  said 
actions,  and  all  other  the  costs  charges  and  expences  arising  and  accruing  in  carrying 
the  said  act  into  execution,  &c." 

The  Plaintiffs  in  their  replication  tendered  issue  on  the  first  plea,  and  demurred 
generally  to  the  second.     The  Defendant  joined  in  issue  and  demurrer. 

Best,  Serjt.,  in  support  of  the  demurrer,  observed  that  the  question  was.  Whether 
the  commissioners  were  justified  in  taking  this  indemnity  bond?  He  was  proceeding 
to  argue  that  the  only  ground  on  which  the  plea  could  be  maintained  was,  that  the 
bond  had  been  obtained  by  duress;  but  that  duress  in  law  is  such  a  restraint  as 
deprives  a  man  of  the  power  of  acting  for  himself,  not  such  a  restraint  as  merely 
affects  his  interest  («)',  and  if  it  was  to  be  contended  that  the  bond  was  obtained  by 
fraud,  that  the  Defendant  must  seek  relief  in  a  Court  of  Equity.  lie  was  then 
stopped  by  the  Court. 

Palmer,  Seijt.  contra.  It  is  a  principle  of  law  that  no  public  officer  can  carve  out 
to  himself  an  advantage  in  his  official  ca  [92]pacity.  Einpson  v.  Bathurst,  Hut.  hi  (a)''. 
That  case  does  not  proceed  on  the  principle  of  duress,  but  that  the  bond  taken  by 
the  sheriff  being  extorsive  was  void  at  common  law.  Now  a  person  acting  under 
a  judicial  authority,  delegated  to  him  by  act  of  parliament,  is  under  as  great  an 
obligation  to  do  his  duty  as  an  officer  who  derives  his  authority  from  the  common 
law.  The  commissioners  have  no  option,  but  must  join  the  issue  when  tendered  to 
them,  and  defend  it  when  joined.  If  it  were  not  so,  many  of  the  claimants  who  are 
poor  and  whose  rights  aie  small,  might  be  deprived  of  them  altogether  in  consequence 
of  the  expence  attending  the  litigation.  The  commissioners  have  no  more  right  to 
demand  a  bond  before  they  join  issue  than  an  under-sheriff  has  to  demand  his  fees 
before  he  executes  process ;  which  he  cannot  do.     Uescott's  case,  1  Salk.  3.30. 

LoKD  Eldon,  Ch.  J.  The  commissioners  have  a  right  to  sixy,  "  we  are  doubtful 
whether  under  the  provisions  of  this  act  we  can  in  this  particular  case  be  re-imbursed 
the  expences  of  the  suit  out  of  the  fund  provided  by  the  act :  either  compel  us  to 
defend  the  issue  by  obtaining  a  mandamus  from  the  Court  of  King's  Bench,  or  give  a 
bond  to  indemnify  us  against  the  expences  which  we  may  incur."  If  the  Defendant 
pays  the  expences  of  the  suit  according  to  the  condition  of  his  bond,  he  will  then  be 
entitled  to  stand  in  the  place  of  the  commissioners  and  may  compel  them  to  re-imburse 
him  by  a  sale  of  land,  if  they  would  have  been  warranted  in  so  re-irabursing  themselves. 
If  they  would  not  have  been  wananttd  in  so  re-imbursing  themselves,  the  Defendant 
is  the  proper  person  to  pay  the  expences  of  the  suit.  I  cannot  but  entertain  a  duubt 
upon  this  act.     The  property  which  was  the  subject  of  the  act  consisted  of  lands  and 

(a)i  Vide  2  Inst.  483,  and  1  Bl.  Com.  130,  131,  but  Lord  Chief  Baron  Comyns,  in 
his  Digest,  tit.  Officer  (H.),  in  treating  of  exaction  by  an  officer,  cites  3  Inst.  149,  to 
shew  that  any  bond  exacted  from  the  subject  to  the  King  or  other  person,  to  do  that 
which  by  law  he  is  bound  to  do  to  the  King,  is  void,  and  then  adds  "and  the  defendant 
shall  plead  dures;"  this  latter  position,  however,  is  not  supported  by  3  Inst.  149,  to 
which  he  refers  generally  for  the  whole  sentence. 

{af  Winch.  Kep.  20,  50.     Winch.  Entr.  334,  S.  C.  also  cited  Poph.  176. 
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tithes.  The  commissioners  are  directed  to  set  out  certain  allotments  in  lieu  of  tithes, 
and  then  to  divide  the  rest  among  the  land  owners.  When  they  have  satisfied  all  the 
demands  of  the  tithe-ownei's,  by  setting  out  for  them  their  due  proportion  of  land,  it 
appears  to  me  that  any  question  arising  among  the  tithe-owners,  as  to  their  respective 
rights  to  the  land  given  in  lieu  of  tithes,  must  be  litigated  at  their  own  expence.  The 
act  seems  to  sever  the  consideration  of  the  tithes  and  of  the  land.  Can  it  be  con- 
tended, that  if  several  claim  to  be  entitled  to  the  tithes,  atid  the  land  owners  admit 
the  lands  to  be  subject  to  tithes,  that  the  latter  are  to  pay  the  expences  of  a  [93] 
litigation  among  the  former,  in  which  they  have  no  interest?  It  may  as  well  be  said, 
that  if  a  dispute  should  arise  among  the  land-owners  they  would  be  entitled  to  have 
the  expences  of  such  dispute  defrayed  out  of  the  allotments  in  lieu  of  tithes. 
Per  Curiam.     Judgment  for  the  Plaintiffs. 

(In  the  Exchequer  Chamber.) 

H.  Beard  and  Arabella  his  Wife  v.  Webb  and  Another  ;  in  Error. 

Feb.  5th,  1800. 

A  feme  covert  sole  trader  in  the  city  of  London,  is  not  liable  to  be  sued  as  such  in 
the  Courts  at  Westminster:  And  even  in  the  city  courts  the  husband  should  be 
joined  for  conformity  (a). 

The  record  in  this  case,  after  stating  in  the  usual  form  the  appointment  of  attornies 
by  the  Plaintiffs  below  (the  Defendants  in  error),  and  also  by  Aiabella  Beard  the  sole 
Defendant  below  (and  one  of  the  Plaintiffs  in  error),  proceeded  to  set  out  a  declaration 
by  bill  in  the  King's  Bench  against  the  latter  for  goods  sold  and  delivered,  money 
paid,  lent,  had  and  received,  and  on  an  account  stated.  To  this  the  pleas  were; 
1st,  Non  assumpsit;  2dly,  that  the  Defendant  was  covert  of  one  H.  Beard;  3dly,  a 
set-off.  The  replication  took  issue  on  the  first  plea,  and  answered  to  the  second, 
"  that  although  true  it  is  that  she  the  said  Arabella  before  and  at  the  time  of  the 
making  of  the  said  several  promises  and  undertakings  in  the  said  declaration  mentioned, 
and  each  of  them,  was,  and  yet  is  the  wife  of,  and  married  to  the  said  H.  Beard,  as  the 
said  Arabella  hath  in  her  said  plea,  secondly,  above  pleaded  in  bar,  alleged  ;  yet  for 
replication  in  this  behalf  the  Plaintiffs  say  that  the  city  of  London  is  an  ancient  city, 
within  which  said  city  there  is  and  from  time  whereof,  &c.  there  hath  been  a  custom 
used  and  approved  of;  that  is  to  say,  that  where  a  feme-covert  of  a  husband  useth 
any  craft  in  the  said  city  on  her  sole  account  whereof  her  husband  meddleth  nothing, 
such  a  woman  shall  be  charged  as  feme-sole,  concerning  every  thing  that  touched  her 
craft ;  and  that  the  said  Arabella  before,  and  at  the  time  of  the  making  of  the  said 
several  promises  and  undertakings  of  the  said  Arabella  in  the  said  declaration 
mentioned,  used  the  craft  of  an  upholsterer  in  the  said  city,  on  her  sole  account, 
vphereof  the  said  H.  Beard  during  all  the  time  aforesaid  meddled  nothing  within  the 
said  city  of  London,  to  wit,  at,  &c.  and  that  the  said  goods,  &c.  were  sold  and  delivered 
by  the  said  Plaintiffs  to  her  the  said  Aiabella,  the  wife  of  the  said  H.  Beard,  as  using 
the  craft  aforesaid,  within  the  said  city,  on  her  sole  account  as  aforesaid."  There  were 
similar  averments  respecting  the  money  [94]  paid,  lent,  had  and  received,  and  account 
stated.  On  the  plea  of  set-off  issue  was  tendered.  The  rejoinder,  after  protesting 
that  there  was  no  such  custom  as  that  mentioned  in  the  replication,  tendered  issue  on 
the  Plaintiffs'  averment  that  she  carried  on  the  trade  of  an  upholsterer  on  her  sole 
account,  and  joined  issue  on  the  set-off.  The  rebutter  was  a  joinder  in  the  issue 
tendered  by  the  rejoinder.  Upon  the  trial  of  these  issues  the  jury  found,  as  to  the 
first,  that  the  said  Arabella  did  undertake,  &c.  As  to  the  second,  that  she  did  "  use 
the  craft  of  an  upholsterer  in  the  city  of  London  within  mentioned,  according  to  the 
custom  of  the  said  city,  on  her  sole  account,  wheieof  her  husband  the  within-named 
H.  Beard  meddle  1  nothing;"  and  as  to  the  third,  that  the  Defendant  had  no  set-off. 
On  this  finding  judgment  was  entered  up  for  the  Plaintiffs  in  the  King's  Bench. 

Arabella  Beard  (the  Defendant  below),  together  with  her  husband  H.  Baard, 
having  brought  a  writ  of  error  in  this  court  assigned  for  errors,  that  the  Plaintiff's 
below  "declared  against  her  the  said  Arabella  as  a  feme-sole  in  the  court  of  our  said 

(a)  Vide  Durant  v.  Titley,  7  Price,  577. 
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Lord  ibe  King  befure  ihu  King  hinistilf,  whereas  by  the  law  of  tlie  laud  uo  tuch  uclioii 
could  or  can  be  supported  against  the  said  Arabella  in  the  said  coui  t ;  and  also  that 
the  said  Arabella  appeared  in  the  said  suit  and  pleaded  by  T.  W.  her  altorney,  whereas 
by  the  law  of  the  land  the  said  Arabella  could  not  during  her  covertuie  make  an  attorney 
iu  the  said  court  without  the  said  H.  Beard  her  said  husband  ;  and  also  that  the  said 
H.  Beard  should  have  been  joined  in,  and  made  a  party  to,  the  said  suit."  Joinder 
in  error. 

Wigley  for  the  Plaintiffs  iu  error.  It  is  a  settled  principle  that  a  feme-covert  sole 
trader  cannot  bu  sued  upon  the  custom  of  the  city  of  Lonilon  any  where  but  in  the 
city  courts,  because  that  is  a  custom  regulating  the  proceedings  of  those  courts.  Upon 
this  ^taitlun's  case,  Moor,  135,  and  Bohun,  Privil.  Lond.  p.  83,  are  express;  and  iu  the 
first  of  these  books  Feuner  cited  1  Ed.  4,  in  support  of  this  doctrine.  At  the  end  of 
the  report  iu  Moor  there  is  another  case  respecting  a  custom  of  the  city  of  London, 
where  Fleetwood,  Serjt.  and  Recorder  of  Ijondon,  on  moving  for  a  procedendo,  said, 
that  the  "Common  Pleas  could  uot  do  right  upon  the  said  custom,"  and  therefore  it 
was  granted  him.  ISo  in  Langham  v.  la  Feiiime  de  John  Bewtit,  Cro.  Gai'.  68,  a  return  to 
a  habeas  corpus  cum  causa  to  remove  a  cause  from  the  city  court  being  that  the  wife 
was  sued  as  a  feme-sole  merchant,  Hulloii,  Harvey,  and  Croke,  Js.  were  of  opinion 
"that  it  was  such  an  action  and  cause  wherewith  this  court  (G.  B.)  ought  not  to 
meddle,  nor  take  conuzance,  nor  can  give  the  party  re-[95]lief  although  he  hath 
good  cause  of  suit;  for  in  London  they  aie  judges  of  their  own  customs,  and  by  intend- 
ment will  proceed  in  their  courts  theie  according  to  their  customs  and  not  otherwise, 
and  therefore  we  ought  not  to  lake  away  their  privileges,  nor  remove  the  action  out 
of  that  court  where  we  cannot  give  remedy  in  this."  The  same  law  is  laid  down  by 
Lord  Manstield  and  Yates,  J.  in  Lavie  v.  FhiUps,  3  Bur.  1776,  1  Bl.  570,  IS.  C.  and 
agrees  with  Ufflty  v.  Johnston,  2  Leon.  166.  This  was  again  acted  upon  in  I'ope  v.  Vauz 
and  Jyife,  2  Bl.  1060.  The  most  modern  recognition  of  this  law  is  to  be  found  in 
Vawdell  v.  Shaw,  4  Term  Uep.  361,  and  in  the  case  of  litade  v.  Frances  J eioson,  there 
cited  by  Buller,  J.  The  case  of  Moretun  v.  Packman  et  Uxor,  2  Keb.  583.  1  Mod.  26,  S.  C. 
shews,  that  though  the  custom  be  admitted  upon  the  record,  yet  the  courts  at  West- 
minster cannot  try  whether  the  trade  be  within  the  custom  or  not.  In  the  present 
case  therefore  the  jury  have  found  that  which  is  not  a  subject  of  inquiry  in  the  court 
in  which  they  found  it.  It  is  also  observable,  that  in  all  the  cases  cited  it  is  said  that 
the  husband  ought  to  be  joined  for  conformity;  and  Dyer,  271  b.  is  mentioned  by 
Aston,  J.  4  Term  llep.  364,  as  a  singular  instiuce  of  the  wife  being  suU'ered  to  appear 
alone  to  prevent  her  being  waved,  the  husband  being  banished  (a)'.  This  being  a  case 
where  the  wife  is  liable  to  execution,  and  whore  the  husband  may  therefore  be  deprived 
of  her  fellowship,  the  latter  has  acted  right  in  joining  in  this  writ  of  error.  Hayward 
v.  IFilUains,  Sty.  254,  280.     Eaii  of  BtdJ'ord's  case,  7  Go.  8,  and  Hob.  225  (i). 

Wood  for  the  Defendants  in  error.  This  case  differs  from  those  cited,  inasmuch 
as  the  custom  being  here  stated  on  the  record  and  admitted,  the  Gouit  is  not  called 
upon  to  take  judicial  notice  of  it.  Indeed,  the  only  case  in  which  the  custom  appeared 
upou  the  record  is  iSlanlon's  case;  and  there  it  was  held  that  the  action  might  be 
maintained  in  the  courts  above.  It  is  true,  that  if  a  party  would  proceed  by  foreign 
attachment,  he  can  [96]  only  avail  himself  of  that  remedy  in  the  city  courts  (a;-.     But 

(o)'  There  are  two  cases  on  this  subject  iu  Dyer,  271  b.  one  in  the  text  and  one 
in  the  mdigin,  neither  of  which,  however,  exactly  corresponds  with  the  desciiption 
supposed  to  be  given  by  Aston,  J.  in  4  Term  liep.  364.  The  former  was  debt  on  bond 
against  husband  and  wife;  in  which  process  was  continued  until  the  husband  was 
outlawed  and  the  wife  waved  ;  the  wife  being  then  brought  in  by  process,  shewed  the 
Queen's  pardon,  and  the  Gourt  held  that  she  should  be  discharged  from  the  imprison- 
ment, but  that  the  pardon  could  not  be  allowed,  since  the  wife  alone  could  not  sue  a 
scire  facias  to  compel  the  Plaintiff  to  declare;  and  the  pardon  had  a  condition,  ita 
quod  ipsa  staret  recta  in  cuiia,  which  she  could  not  do  without  her  husband.  In  the 
latter  case  process  iu  debt  against  husband  and  wife  having  been  continued  to  the 
exigent,  the  husband  appeared,  but  would  uot  suffer  his  wife  to  appear,  and  it  was 
ruled  that  the  wife  might  make  an  attorney  to  prevent  her  being  waved. 

(6)  Vide  etiam  18  Ed.  4,  and  Edwards  v.  Simpson,  4  Hull.  Abr.  748,  pi.  18. 

(a)2  To  this  effect  see  TurbiU's  case,  1  Siund.  67,  Gilb.  Hist.  G.  B.  p.  209,  ed.  '2. 
And  this  doctrine  has  lately  been  recognized  iu  Ridge  v.  HardcasUe,  8  Term  Kjp.  417, 
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the  custom  stated  in  this  ease  is  very  strong  in  its  nature,  and  is,  as  was  said  of  the 
custom  of  apprenticeship  in  Stanton's  case,  pleadable  everywhere.  The  words  of  the 
custom  are,  that  she  shall  be  "charged  as  a  feme  sole  in  every  thing  touching  her 
craft;"  the  meatiing  of  which  is,  that  she  shall  be  charged  not  in  the  city  of  London 
only,  but  all  the  kingdom  over.  Great  mischief  might  ensue  if  this  were  otherwise  : 
for  a  feme-covert  sole  trader,  after  having  incurred  a  debt  in  London,  might  quit  that 
city  and  so  defraud  her  creditors.  In  1  Ed.  4,  6,  Billing  having  asserted  that  by  the 
custom  a  feme  might  be  sued  in  the  superior  courts  without  joining  her  baron, 
Littleton  cited  a  case  to  the  contrary  ;  but  it  is  added,  that  in  the  case  cited  the 
custom  of  London  was  not  alleged  ;  et  ideo,  qucere  1  [Chambre,  Baron  :  In  1  Ed.  4,  6, 
Danby,  J.  observes,  that  when  an  action  is  brought  on  a  custom,  which  custom  lies  in 
the  ecnuzance  and  allowance  of  a  particular  jurisdiction,  the  action  on  the  custom  is 
not  maintainable  in  the  superior  court.]  Most  of  the  cases  cited  for  the  Plaintiffs 
in  error  were  on  motion  for  procedendo  ;  in  which  cases  the  custom  could  not  have 
appeared  upon  the  record  :  for  in  declarations  in  the  city  court  the  custom  is  never 
averred  ;  but  the  judges  there  take  notice  of  the  custom  judicially,  as  the  judges  of 
the  courts  at  Westminster  do  of  the  common  law.  L)  Royston  v.  Ivorij,  3  Keb.  302  (6) 
a  procedendo  was  awarded  on  the  suit  of  a  feme-covert  sole  merchant ;  and  the  Court 
of  King's  Bench  there  said  they  must  be  ascertained  of  their  jurisdiction,  but  if  the 
custom  be  alleged  in  the  declaration  it  is  sufficient.  The  meaning  of  this  seems  to 
be,  that  if  the  custom  appear  to  the  Court  above,  that  Court  will  entertain  the  cause, 
and  that  if  the  custom  had  been  alleged  in  that  case  a  procedendo  would  not  have  been 
granted.  Neither  in  Caiidell  v.  Shaw  or  in  Read  v.  Jeioson  was  any  custom  alleged. 
With  respect  to  the  second  objection,  that  the  husband  ought  to  have  been  joined,  it 
may  be  asked,  how  the  action  can  be  brought  against  the  husband  and  wife,  if  the 
latter  only  is  to  be  liable  1  If  [97]  the  judgment  were  against  both,  the  execution 
might  go  against  both. 

Cur.  adv.  vult. 

Lord  Eldon,  Ch.  J.,  (after  stating  the  record)  now  delivered  the  judgment  of  the 
Court. — Supposing  the  jury  were  competent  in  this  case  to  enter  into  the  question  of 
the  custom  at  all,  still  they  have  not  carried  that  custom  farther  in  point  of  precision 
as  to  how,  and  where,  and  in  what  manner  the  feme  sole  trader  is  to  be  charged,  than 
it  was  alleged  in  the  replication.  It  stands  therefore  before  us  upon  the  original 
allegation  as  made  by  the  Plaintiffs  below.  On  this  record  the  Court  of  King's  Bench 
gave  judgment  in  favour  of  the  Plaintiffs  below  ;  and  in  deference  to  the  opinion  of 
that  Court  (entertaining  a  contrary  opinion  myself),  I  could  have  wished  to  have 
known  the  grounds  upon  which  it  proceeded  before  vpe  ordered  a  reversal.  The  writ 
of  error  assigns  for  causes;  1st,  That  Arabella  Beard  has  been  sued  in  the  court 
above  as  a  feme-sole;  Sdly,  That  she  had  no  power  to  make  an  attorney  in  the  court 
where  she  was  sued  without  her  husband ;  and  3dly,  That  her  husband  ought  to  have 
been  joined  in  the  action  for  conformity.  After  considering  the  authorities  upon  this 
subject,  it  is  the  opiiiion  of  this  Court  that  the  judgment  of  the  Court  of  King's  Bench 
cannot  be  supported.  We  are  of  opinion  that  this  action  on  the  custom  will  not  lie 
against  a  feme  covert  in  the  courts  of  Westminster-hall,  though  the  custom  may  in 
some  instances  be  pleaded  in  bar  there.  And  we  think  that  it  would  be  giving  a  greater 
degree  of  effect  to  the  custom  than  belongs  to  it,  to  hold  that  a  feme-covert  may  make 
an  attorney  in  Westminster-hall ;  and  we  also  think  that  she  cannot  be  sued  as  a 
feme-covert  sole  trader  without  joining  her  husband  at  least  for  conformity.  Many 
eases  were  cited  in  aigument ;  but  on  giving  my  best  attention  to  the  distinctions 
made  in  favour  of  the  Plaintiffs  below,  I  was  not  able  to  perceive  that  any  other 
propositions  were  attempted  to  be  supported  for  them  than  that  as  the  custom  appears 

though  some  authorities,  Dyer,  287  a.  and  Lodge's  case,  2  Leon.  156,  were  there  alluded 
to  as  being  the  other  way. 

(J)  In  Bohun  Privil.  Lond.  p.  188,  and  in  Caudell  v.  Shaw,  4  Term  Rep.  362, 
arguendo  the  custom  is  said  to  have  been  alleged  in  the  declaration.  The  report  in 
Keble  is  very  confused,  but  the  result  of  it  seems  to  be,  that  the  custom  was  alleged 
in  the  declaration  below,  but  was  not  returned  upon  the  writ  by  which  the  action  was 
removed  ;  that  the  Court  doubted  whether  they  could  award  a  procedendo  without 
such  return,  since  it  did  not  appear  whether  the  Court  below  had  jurisdiction  ;  but 
that  finding  the  custom  alleged  in  the  declaration  they  did  award  it. 
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upon  this  record,  therefore  this  action  may  be  maintained  against  the  wife  in  the 
superior  court,  and  that  there  is  mo  oeciisioii  to  make  the  hnshund  a  party  to  the  suit, 
as  no  judgment  can  be  obtained  against  him.  Now,  in  the  first  place,  it  makes  no 
difference  whether  the  custom  appear  upon  the  recoid  or  not;  an(J,  2dly,  I  do  not 
admit  that  it  does  appear;  for  if  the  place  where  the  wife  is  to  be  charged  be  part  of 
the  custom,  that  circumstance  not  being  slated  upon  the  record  the  custom  dots  not 
appear  ;  and  therefore,  supposing  [98]  the  other  objections  to  be  of  no  avail,  it  appears 
to  me  that  the  Plaintiffs  for  that  reason  could  not  have  any  judgruent.  It  is  clear,  I 
think,  that  if  the  custom  had  appeared  on  the  record  such  as  it  really  is,  it  would 
have  put  an  end  to  the  action  altngother.  The  customs  in  the  city  of  Ijondon  are  of 
ditlerent  kinds;  some  are  available  every  where,  and  others,  of  which  this  is  one,  are 
spoken  of  in  the  books  in  terms  which  are  not  very  intelligible,  unless  explained  by 
the  cases  on  the  subject.  These  latter  custotiis  are  called  executory  customs,  the 
exposition  of  which  expression  is,  customs  united  to  the  courts  of  the  cit_y  of  London. 
They  are  pleadable  in  London  and  not  elsewhere,  except  so  far  as  they  may  be  made 
use  of  in  the  superior  courts  by  way  of  bar.  The  following  are  customs  of  this 
species  ;  an  infant  shall  not  wage  his  law  on  a  covenant  for  tabling  ;  no  person  shall  wage 
his  law  where  an  alderman  has  signed  the  contract  as  a  witness;  pledges  may  bo  sued 
without  deed;  and  debt  will  lie  against  executors  in  simple  contract.  In  addition  to 
these  is  the  custom  in  question,  viz.  that  a  feme  covert  sole  merchant  may  sue  and 
be  sued  with  reference  to  her  transactions  in  London.  Uut  I  do  not  admit  that 
she  can  be  sued  there  without  joining  her  husband  to  a  ceitaiu  extent  in  the 
proceedings.  The  case  of  an  infant  bijiding  himself  apprentice  by  covenant  under 
the  custom  of  the  city  of  London,  is  allowed  to  be  pleadable  every  where  and  to  stand 
upon  the  same  footing  as  the  customs  of  Gavelkind  and  Borougli-English.  If,  then, 
it  can  be  made  out  that  the  custom  in  question  is  united  to  the  courts  of  the  city  of 
London,  it  follows  of  course  that  this  action  cannot  be  supported  upon  it  in  the 
superior  courts.  That  it  is  utn'ted  to  the  city  courts,  and  that  no  action  can  be  main- 
tained upon  it  here,  is  clear  from  authorities.  Even  if  an  action  could  be  maintained 
here,  it  could  only  bo  maintained  in  the  same  manner  as  in  the  city  courts  ;  and 
the  authoiities  prove  that  no  action  could  be  maintained  in  the  city  courts  unless  the 
husband  be  made  a  party  to  the  suit  for  conformity  :  nor  can  the  wife  make  an  attorney 
to  conduct  her  defence  either  in  the  city  courts  or  in  VVestminstorhall.  The  first 
authority  to  be  cited  respecting  customs  united  to  the  city  courts  is  Offlei/  and  Johnson's 
case,  2  Leon.  166.  There  one  of  two  sureties  having  been  sued  to  execution  in  the  city 
court  brought  an  action  against  his  co-surety  in  the  same  court  for  contribution 
according  to  the  custom,  the  cause  was  removed  into  the  King's  Bench,  and  after- 
wards a  procedendo  was  prayed  "and  because  upon  this  matter  no  action  lielh  by  the 
[99]  course  of  the  common  law  but  only  by  custom  in  such  cities  the  cause  was 
remanded  ;  for  otherwise  the  Plaintiff  should  be  without  remedy."  From  these  words 
it  is  clear  that  the  Court  did  not  proceed  upon  the  ground  of  the  custom  not  api)earing 
upon  the  record.  It  is  manifest  also  from  subsequent  authorities  that  the  proposition 
which  the  Couit  meant  to  lay  down  was,  that  whether  the  custom  be  slated  on  the 
declaration  or  not,  an  action  will  not  lie  upon  the  custom  in  Westminster-hall.  In 
Chamberlain  and  Thmpe's  case,  1  Leon.  130  (Cro.  Eliz.  186,  S.  C),  which  was  debt  in  the 
King's  Bench  on  a  lecognizance  acknowledged  before  the  Mayor  of  London,  according 
to  custom,  at  the  conclusion,  Kay  says,  "  A  more  strange  custom  than  this  hath  been 
allowed  of  here  before,  scil.  that  a  feme-covert  shall  sue  an  action  alone  without  her 
husband,  for  she  is  a  sole  merchant;"  but  this  proposition  seems  to  be  overstated; 
for  Gawdy,  whose  opinion,  from  what  we  know  of  him,  is  entitleil  to  great  respact, 
says,  "  A  feme-covert  may  have  an  action  wiibin  the  city,  but  not  here."  I  think  it 
will  be  difficult  to  contend  that  the  right  to  sue  and  the  liability  to  be  sneil  do  not 
stand  upon  the  same  footing.  Next  comes  Stanton's  case.  Moor,  135.  That  was 
covenant  on  an  indenture  of  apprenticeship;  the  Defendant  pleaded  infancy,  and  the 
Plaintitr  replied  the  custom  of  London  which  enables  an  infant  to  bind  himself 
"apf)rentice  by  indenture  with  covenants,  and  that  he  shall  be  bound  by  the  covenants 
as  if  he  were  of  full  age  at  the  time  of  the  indenture;"  Fenner,  for  the  Defendant, 
demurred,  and  one  cause  of  demurrer  was,  "  that  such  custom  is  solely  in  Ijondon, 
and  not  at  the  common  law,  and  therefore  it  is  pleadable  in  London  and  not  here;" 
and  for  this  he  vouched  1  Eil.  4,  where  it  was  held  that  a  feme-covert  sole  merchant 
IS  to  be  sued  in  London  and  not  elsewhere,  aud  he  enumerated  several  other  customs 
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pleadable  ouly   in  the  city   courts.      Walmsley   for  the   PlaintiflF  did  not  deny   the 
truth  of  the  proposition,  but  took  a  diversity  between   the   nature  of  the  customs 
referred  to  and  the  one  in  question,  viz.  that  the  former  were  things  executory  and 
united   to  the  courts   in   London,   but  that  the  latter   was   become  chose   fort  and 
allowable  in  law,  and  so  pleadable   in  every  place  within   the  realm.      Now  if   the 
Court  proceeded  on  that  diversity,   it  will  be  impossible  for  the  Plaintiffs  here  to 
argue  that,  because  the  indenture  of  apprenticeship  bound  the  infant  in  Westminster- 
hall  that  a  feme-covert  shall  therefore  be  bound  there  also,  since  the  very  authority 
on  which  the  argument  is  founded  proceeds  on  the  distinction  between  those  customs. 
At  the  end  of  the  above  [100]  case  it  is  said  thai  Fleetwood,  Serjeant  and  Recorder, 
moved  for  and  obtained  a  procedendo  in  an  action  on  the  custom  for  contribution 
(which   had   been   removed   from   the    city  court  into   the  Common   Pleas) ;    "  for," 
fays  he,  "the  Common  Pleas  cannot  do  right  upon  the  said  custom;"  the  meaning 
of  which  clearly  is,  that  an  action  grounded   ou  a  custom  united  to  the  courts  in 
London  does  not  lie  in  the  courts  in  Westminster  hull,  and  I  think  that  an  authority 
for  concluding  that  no  declaration  on   that  species  of  custom   can   be  good  iu  the 
courts  above.     Let  us  now  look  to  the  1  Ed.  4,  5  b.  referred  to  in  Stanton's  case. 
It  was  a  writ  of  debt  for  tabling  in  Loudon,  and  Littleton  for  the  Defendant  offered 
to  wage  his  law  ;  and  on  its  being  objected  that  it  was  for  tabling  in  London,  and  that 
the  Defendant  by  custom  could  not  wage  his  law,  Littleton  urged  that  customs  and 
usages  which  take  effect  in  the  court  where  the  custom  or  usage  is,  and  there  begin 
to  be  of  foice,  are  only  allowable  in  the  court  where  they  are  used.     This  seems  to  be 
a  good  exposition  of  the  expression  employed  in  Sianlon's  case,  of  customs  executory 
and  united  to  the  courts  in  London.     Billing  contended  that  the  custom  was  allowable 
in   the  courts  above,  and  said  that  a  feme-covert  sole  merchant  by  the  custom  of 
London  shall  have  an  action  without  her  husband,  and  an  action  shall  be  maintained 
against  her  alone  without  naming  her  husband,  and  that  such  custom  is  allowable  here. 
But  Danby,  J.,  denies  this  proposition,  and  says  that  all  good  customs  are  pleadable 
in  bar  here,  as  if  there  be  a  recovery  in  London  upon  the  custom,  we  allow  the  plea 
and  the  custom  ;  but  when  the  Plaintiff  brings  his  action  upon  a  custom  which  lies 
in  the  cognizance  and  allowance  of  a  special  judge,  such  action  is  not  maintainable 
here.     In  Snelling  v.  Norton,  Cro.  Eliz.  409,  it  was  held  a  good  plea  to  debt  on  bond 
brought  against  an    administrator,   that  by    the    custom   of   Loudon   if    one  citizen 
contiact  to  paj'  money  to  another,  and  he  who  contracts  die,  his  executor  shall  be 
chargeable  as  upon  obligation,  and  that  the  Defendant's  intestate  had  so  contracted, 
and  that  the  Defendant  as  administrator  had  been  sued  on  such  custom,  and  having 
paid  what  had  been  recovered  against  him,  had  no  further  assets.     The  Court  gave 
as  the   reason    for  their   opinion,   that  the  custom    had  been  executed    against  the 
Defendant.     This  is  in  perfect  conformity  to  what  was  laid  down  by  Danby  :  for  a 
custom  is  executory  which  is  united  to  a  court,  and  it  is  executed  when  it  has  been 
acted  upon  by  the  court  to  which  it  is  united.     In  Luch's  case,  16  Jac.  Hob.  247(a) 
[101]  the  Court  of  K.  B.  said,  "  We  in  this  court  cannot  examine  the  truth  of  the 
custom."     The  next  ease  in  point  of  time  is  Langham  v.  le  Femme  de  John  Blewett,  Cro. 
Car.  67,  Hetl.  9,  and  Littl.  31.     It  was  a  habeas  corpus  cum  causa  to  remove  a  feme- 
covert  sued  in  London  into  the  Common  Pleas.     Upon  the  return  the  custom  of  the 
city  was  stated  :  and  though  Richardson,  Ch.  J.,  who  had  taken  bail  de  bene  esse,  on 
it  being  affirmed  that  she  merchandized  oidy  for  her  husband,  and  was  therefore  out 
of   the  custom,   and  Yelverton,  J.,  thought    that  she  ought  to   be  discharged  :  yet 
Hutton,    Harvey,  and    Croke,  Justices,  thought   that  "forasmuch    as  the    writ  had 
returned  that  she  was  sued   in  London  as  a  feme-sole   merchant  according    to   the 
custom  of  London,  it  was  such  an  action  and  cause  wherewith  this  Court  ought  not 
to  meddle  nor  take  conusance,  nor  can  give  the  party  relief  although  he  hath  good 
cause  of  action  :  for  in  London  they  are  jtidges  of  their  own  customs,  and  by  intend- 
ment will  proceed  in  their  courts  there  according  to  their  customs,  and  not  otherwise  : 
and  therefore  we  ought  not  to  take  away  their  privileges,  nor  remove  the  action  out 
of  their  court  where  we  caiuiot  give  remedy  in  this."     They  also  added,  that  "it  is 
reason  to  accept  bail  where  an  action  cannot  be  grounded  on  that  contract  in  this 
court."     And    the   cause    was    remanded.     At   the   conclusion    of    the   case   is  cited 

(a)  The  same  case  is  inserted  verbatim  in  Ret.  132,  as  of  Hil.  4  Car.  C.  B.  under 

the  title  of  Lashe's  case. 
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Geppings  v.  Harding,  M.  26  H.  6,  Kot.  344  :  the  circumstances  of  that  case  are  not 
stated,  nor  is  it  to  bo  found  in  the  year-book.  Probably,  however,  it  was  an  action 
of  tresspass  for  taking  the  Plaintiff's  goods:  the  Defendant  set  up  a  delivery  by  the 
Plaintitl's  wife  as  a  sole  merchant  by  way  of  defence,  and  issue  w<as  taken  on  this 
point,  wliether  she  were  a  sole  merchant  or  not.  And  where  the  custom  comes 
collaterally  in  question,  there  is  no  doubt  that  the  courts  both  of  hiw  and  equity  will 
find  the  means  of  ascertaining  what  the  custom  is.  Then  came  Monion  v.  Packman 
et  Uxtir,  2  Keble  583,  and  1  Mod.  26,  where  a  procedendo  being  prayed  because  the 
husband  was  not  joined  in  an  action  for  ale  sold,  the  Court  said,  they  could  not  try 
whether  selling  ale  be  within  the  custom,  "  nor  will  any  action  lie  here  against  her 
alone,  nor  will  this  Court  take  notice  of  those  private  customs."  Now  although  this 
was  a  case  of  procedendo,  yet  the  proposition  that  the  action  would  not  lie  here  against 
the  wife  alone,  is  laid  down  as  generally  as  terms  can  express  it,  and  includes  the 
supposition  of  the  custom  being  stated  on  the  record.  In  Royston  v.  Ivoni,  3  Keb.  302, 
a  procedendo  having  been  prayed  in  the  case  of  a  feme-covert,  [102]  without  the 
custom  having  been  returned,  the  Court  doubted  whether  they  could  remand  the 
cause.  With  respect  to  their  own  jurisdiction,  they  had  no  doubt,  but  they  said  that 
they  must  be  ascertained  of  the  jurisdiction  of  the  Court  below  :  however,  the  custom 
being  alleged  on  the  declaration,  they  held  that  sufficient,  and  awanled  the  procedendo. 
It  is  to  be  observed  that  the  custom  in  this  case  was  alleged  in  the  declaration,  and 
yet  the  cause  was  sent  back  to  be  tried  in  the  city  courts.  So  also  in  Soan  and  Mace, 
Comb.  42,  Holt,  in  moving  for  a  procedendo  in  an  action  against  a  feme-sole  merchant 
in  London,  alleged  that  by  the  custom  of  London  it  must  be  tried  there ;  and  upon 
this  observation,  which  is  all  that  is  material  in  the  case,  his  motion  was  granted. 
The  last  of  the  older  cases  to  which  I  shall  refer  is  Mrs.  Pool's  case,  11  Mod.  253; 
where  it  was  observed  by  the  Court  that  as  a  feme-covert  sole-merchant  "may  be  sued 
sole,  so  may  she  sue  sole  for  debts  owing  to  her  within  the  city."  But  it  is  to  be 
remarked  that  when  we  meet  with  the  expressions  of  suing  and  being  sued  sole  in  the 
older  books,  they  mean  nothing  more  than  this,  that  she  may  be  sued  in  the  manner 
in  which  a  woman  may  be  sued  who  is  answerable  without  her  husband  :  it  does  not 
therefore  follow  that  the  husband  is  not  to  be  joined  for  conformity.  I  have  not 
found  any  other  authority  on  the  subject  till  we  come  to  the  more  modern  decision 
of  Lavie  and  another,  assignees  of  Jane  Cox,  v.  Phillips  and  others,  assignees  of  John  Cox, 
3  Burr.  1776,  and  that  is  a  material  case.  John  Cox  having  become  bankrupt, 
his  assignees  seised  the  goods  of  his  wife  Jane  Cox,  who  had  carried  on  trade  after 
her  marriage,  as  a  sole  merchant  in  London,  and  had  also  become  bankrupt.  The 
question  was,  Whether  her  separate  effects  could  be  applied  towards  the  satisfaction 
of  the  debts  of  the  husband  in  prejudice  of  her  separate  cre<litors'!  The  question  was 
not,  Whether  the  wife  could  be  sued  in  Westminster  Hall  without  her  husband?  but 
it  became  necessary  to  examine  the  custom  collaterally,  in  order  to  determine  the  right 
to  the  goods  in  question.  The  custom  is  there  stated  from  the  liber  albus;  which 
alleges,  that  if  the  husband  and  wife  shall  be  impleaded,  in  such  case  the  wife  shall  plead 
as  a  feme  sole.  The  custom  therefore  supposes  the  husband  to  be  joined  in  the  action, 
and  I  understand  that  in  practice  the  husband  is  joined  as  to  all  acts  before  the  plea, 
and  particularly  in  naming  the  attorney.  The  question  was  argued  by  the  late  Lord 
Chief  Justice  Eyre,  then  Recorder  of  London,  who  seems  to  have  had  no  conception 
[103]  that  an  action  could  be  maintained  in  the  city  courts  unless  the  husband  were 
joined  for  conformity.  Mr.  Dunning,  who  argued  on  the  other  side,  put  the  right  of 
suii]g  and  the  liability  to  be  sued  as  a  sole  merchant  upon  the  same  footing,  and 
stated  them  both  to  be  confined  to  the  city  courts.  Lord  Mansfield  says,  "The  feme- 
sole  trader  in  London,  under  this  custom,  must  indeed  bring  her  action  in  Loudon, 
but  such  custom  would  be  allowed  in  any  other  court  in  a  defence  by  the  husband." 
This  is  a  clear  exposition  of  the  language  used  by  Walmsly  in  Stanton's  ease,  and  by 
Danby  in  the  year-book,  that  customs  united  to  the  city  courts  are  executory  and 
pleadable  there  only,  but  that  such  customs,  if  acted  upon  in  those  courts,  may  be 
pleaded  in  the  superior  courts  as  matter  of  defence.  Wilmot,  J.,  says,  "  These  customs, 
though  local,  are  to  be  considered  as  allowable  under  the  general  law  of  the  land  when 
they  come  in  question  in  other  courts,  though  the  action  must  be  brought  in  the  local 
court."  And  Yates,  J.,  says,  "That  an  action  on  the  custom  can  only  be  brought  in 
the  mayor's  court  of  Loudon,  but  the  custom  may  be  pleaded  in  bar  in  a  superior 
court  by  way  of  defence,  and  iu  such  cases  the  supeiior  court  will  take  notice  of  the 
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custom."  The  language  here  used  with  respect  to  the  custom  being  put  on  record  by 
way  of  a  defence,  will  not  support  the  proposition,  that  when  the  custom  is  made  the 
ground  of  action,  it  may  be  allowed  in  the  superior  courts,  becau.se  put  upon  the 
record  :  for  it  is  impossible  to  suppose  that  these  great  and  learned  persons  would 
have  stated  the  manner  of  putting  the  custom  on  record  by  way  of  defence,  and  at 
the  same  time  have  treated  it  as  incapable  of  being  made  the  ground  of  action.  Indeed, 
Mr.  Justice  Blackstone,  in  his  report  of  the  same  case,  p.  574,  states  Lord  Mansfield 
to  have  said,  "  Any  action  that  is  brought  againsc  the  wife  by  her  creditors  must  be 
in  the  city  courts  ;  but  the  custom  being  a  good  one,  use  may  be  made  of  it  in  any 
court  in  the  kingdom."  And  the  words  of  Mr.  Justice  Yates,  according  to  the  same 
report,  are  still  stronger,  and  shew  with  what  diligence  he  had  looked  through  the 
older  cases,  without  a  knowledge  of  which  they  are  not  altogether  intelligible.  His 
words  are,  "  Custom  of  London  may  be  pleaded  in  bar :  while  the  custom  is  executory 
it  can  only  be  alleged  in  the  mayor's  court :  when  executed,  it  may  be  pleaded  in  any 
other  court."  And  it  appears  that  the  Court  there  considered  the  custom  as  executed, 
in  the  circumstance  of  the  assignees  of  the  wife  having  possessed  themselves  of  her 
property,  and  that  the  custom  was  therefore  examinable  in  the  supe-[104]-rior  courts 
in  a  ease  where  it  came  collaterally  before  them.  The  next  case  to  be  considered  is 
Read  v.  Francis  Jeivxon,  as  stated  by  Mr.  Justice  Biiller,  in  4  Term  Rep.  362.  That 
was  a  motion  to  set  aside  a  judgment  entered  upon  a  warrant  of  attorney  given  by 
the  Defendant  a  sole  trader  under  the  custom  of  London,  at  the  same  time  with  a 
bond  in  which  she  was  described  milliner,  citizen,  and  sole  trader.  In  the  judgment 
it  was  stated  that  she  was  a  feme-covert  sole  trader,  and  that  the  money  mentioned 
in  the  bond  was  advanced  to  her  touching  her  craft.  The  objections  to  the  judgment 
were,  that  it  was  not  entered  pursuant  to  the  authority,  that  the  husband  ought  to 
have  been  impleaded  jointly  with  the  wife,  though  execution  must  be  against  the  wife 
only  ;  and  that  the  action  was  not  maintainable  in  the  King's  Bench,  but  ought  to 
have  been  brought  in  the  court  of  the  city  of  London  :  the  Court  thought  that  the 
husband  alone  could  be  prejudiced  by  the  judgment,  and  had  a  right  to  bring  a  writ 
of  error  to  reverse  it,  but  if  he  acquiesced  they  were  inclined  to  think  that  the  judg- 
ment ought  to  stand.  However,  they  ordered  the  case  to  stand  over  in  order  to  hear 
what  the  husband  had  to  say  :  and  when  the  matter  came  on  again  the  husband 
appeared,  and  declared  that  he  consented  to  the  motion.  Lord  Mansfield  then 
observed  that  it  was  an  application  to  set  aside  a  judgment  entered  up  without 
authority.  He  observed  also,  that  no  instance  had  been  shewn  in  which  a  feme- 
covert  sole  trader  could  execute  a  bond  ;  and  though  she  is  liable  to  simple  contract 
debts,  she  cannot  give  a  bond.  And  he  went  further  and  said,  "  A  married  woman 
cannot  be  made  Defendant  without  her  husband."  Whatever  may  have  been  deter- 
mined in  subsequent  cases,  we  have  here  the  authority  of  Lord  Mansfield  himself  for 
this  proposition,  that  in  an  action  on  the  custom  of  the  city  of  London  a  married 
woman  cannot  be  made  Defendant  without  her  husband."  Lord  Mansfield  also  says, 
"She  cannot  give  a  warrant  of  attorney  to  confess  judgment;  and  if  she  cannot,  how 
can  she  make  an  attorney  in  Westminster-hall?"  Mr.  Justice  Aston  added,  "  By  the 
better  authority  it  seems  that  the  action  ought  to  be  brought  in  the  city  courts, 
and  the  husband  ought  to  be  joined.  It  is  a  principle  of  the  common  law  that  a 
woman  shall  never  be  put  to  answer  without  her  husband."  And  he  concluded 
with  saying,  that  the  warrant  of  attorney  "  was  an  absolute  nullity."  The  case 
of  Pope  V.  Vaiix,  2  Bl.  1060,  may  be  cited  to  shew  that  it  was  considered  to  be  a 
matter  of  course  to  remand  an  action  upon  the  custom  removed  from  the  city  court 
[105]  into  the  Court  at  Westminster.  Lord  Ch.  J.  De  Grey  in  the  case  of  Hatchett  v. 
Baddeley,  2  Bl,  1081,  says,  "The  general  law  is,  that  a  feme-covert  can  neither  sue 
nor  be  sued  alone;  and,  amongst  the  exceptions  to  that  rule,  takes  notice  of  local 
customs,  as  in  the  city  of  London,  where  a  feme-covert  being  a  sole  trader  may  be 
sued  ;  but  there  the  husband  must  be  joined  in  the  action  at  the  outset  for  con- 
formity." The  first  case  in  which  the  question,  whether  a  feme-covert,  having  a 
separate  maintenance,  could  be  sued  without  her  husband,  seems  to  have  distinctly 
arisen,  is  Lean  v,  SchuJtz,  2  Bl.  119-5,  The  case,  indeed,  was  decided  on  the  form  of 
the  record  rather  than  on  the  real  merits  of  the  question  ;  but  there  are  some  passages 
which  are  very  material.  The  Court  say,  "The  whole  is  totally  vicious,  as  the 
husband  is  not  party  to  the  record  :  and  there  is  no  instance  in  the  books  of  an 
action  being  sustained  against  the  wife,  the  husband  being  living,  at  home,  and  under 
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no  civil  disability."  Whether  this  proposition  be  maintainable  as  the  law  stands  at 
the  present  day,  or  whether  deeds  of  separate  maintenance  (if  that  can  be  called  a 
deed  which  is  executed  bj'  a  married  woman,)  have  introduced  an  exception  to  it,  I 
do  not  pretend  to  determine.  But  the  very  next  passage  in  that  judgment  is,  "even 
by  the  custom  of  liOndon,  though  the  wife  and  her  effects  are  alone  liable  to  execution 
if  she  be  a  sole  trader,  yet  the  husband  must  be  a  co-defendant.  And  though  a  wife 
may  acquire  a  separate  character  by  the  civil  death  of  her  husband,  as  by  exile,  pro- 
fession, or  abjuration  ;  yet  by  a  voluntary  separation  she  does  not  acquire  such  a 
character  as  may  be  called  a  civil  widowhood,  nor  is  taken  notice  of  by  the  law  as 
such."  Then  came  the  case  of  Ringstead  v.  Lady  Lane.^boiough  (Cooke,  B.  L.  26,  ed.  4) : 
notwithstanding  the  difficulties  stated  by  Mr.  Justice  Blackslone  at  the  end  of  Hatrhelt 
V.  Baddeley,  as  resulting  from  the  doctrine  of  allowing  a  feme-covert  to  be  sued  alone, 
and  notwithstanding  what  was  said  in  Lean  v.  Schultz,  yet  in  Ringstead  v.  Lady 
Laneshorough  those  two  cases  were  considered  as  having  decided  nothing  in  a  case  of 
a  married  woman  having  a  separate  maintenance  by  deed.  If  that  case  be  law,  it  is 
perhaps  the  only  instance  in  which  the  husband  and  wife  may  not  plead  non  est 
factum  to  a  deed  executed  by  the  latter.  But  admitting  that  case  to  be  gooil  law, 
yet  it  does  not  follow  that  in  the  particular  case  beff)re  the  Court  a  feme-sole  trader 
can  be  sued  without  her  husband  in  VVe.stminster-hali,  unless  it  can  be  made  out  that 
the  custom  of  the  city  does  not  require  the  husband  [106]  to  be  joine<l  in  the  city 
courts,  or  unless  it  can  be  shewn  that  she  stands  on  the  s;ime  footing  in  Westminster- 
hall  as  if  she  had  executed  a  deed  of  separation.  That  such  was  not  the  opinion  of 
Lord  Mansfield  appears  from  his  own  words  in  Ringstead  v.  Lady  Laneshorough,  which 
I  state  from  a  note  of  that  case  with  which  I  have  been  favoured  by  ray  brother 
Buller.  "This  case,"  he  says,  "is  not  analogous  to  the  case  of  a  feme-sole  trader  in 
London.  There  the  husband  has  not  given  up  the  right  to  the  society  of  his  wife,  or 
to  her  property  in  trade."  Then  I  find  the  authority  of  Lord  Mansfield  for  saying, 
that  if  that  had  been  the  case  of  a  feme-sole  trader,  the  husband  must  have  been 
joined.  I  have  also  been  favoured  with  a  note  of  Harwell  v.  Brooks,  from  the  same 
learned  Judge.  In  that  case,  and  as  I  think  for  the  first  time,  we  find  a  proposition 
stated  which  was  made  use  of  in  the  course  of  the  argument  for  the  Plaintiffs  in  this 
case,  namely,  that  it  is  absurd  to  join  a  paity  in  the  action  against  whom  there  can 
be  no  judgment.  This  is  the  oidy  scintilla  of  a  principle  which  I  have  been  able  to 
find  any  where  to  support  the  proposition  that  the  husband  ought  not  to  have  been 
made  a  party  to  this  suit.  If  this  objection  be  valid,  it  applies  strongly  to  this  case  ; 
for  certaiidy  there  can  be  no  judgment  against  the  husband  here.  But  the  question 
is.  Whether  upon  the  authority  of  this  single  dictum  we  are  to  overturn  the  series  of 
determinations  which  I  have  traced  from  the  1  Edw.  4  to  the  present  day.  Soon 
after  this  Cmbetl  v.  Poelnitz,  1  Term  Rep.  5,  was  decided.  These  three  cases  certainly 
tend  to  establish  tbis  point,  that  a  married  woman  having  a  separate  maintenance  by 
deed,  may  make  an  attorney  in  the  courts  of  Westminster-hall  as  if  hei'  husband  was 
professed,  exiled,  or  had  abjured  the  realm,  or  as  if  she  had  never  been  married. 
Without  saying  one  word  more  on  these  cases,  which  are  likely  soon  to  come  under 
discussion  before  all  the  Judges; (a) — without  presuming  to  say  how  the  difficulties 
enumerated  by  Mr.  Justice  Blackstone  in  Hatchett  v.  Bodihley,  and  the  additional 
difficulties  stated  by  the  Master  of  the  Rolls  in  Hyde  v.  I'rice,  3  Vez.  jun.,  are  to  be 
surmounted,  or  how  these  cases  are  to  be  reconciled  with  the  judgment  of  the  Court 
in  Lean  v.  Schidiz,  or  with  the  policy  of  the  law  of  this  country,  respecting  the  relations 
which  it  forms  in  private  families,  constituting  toge[107]-ther  that  great  family  called 
the  public; — without  inquiring  how  far  in  these  cases  the  Courts  of  Common  Law 
have  given  a  remedy  against  a  married  woman  beyond  what  the  Courts  of  Equity 
would  afford  ; — without  examining  how  it  is  to  be  argued  that  a  feme-covert  can 
execute  a  deed  of  separation,  when,  in  order  to  execute  any  deed,  she  ought  to  be 
a  feme-sole  ; — without  inquiring  how  we  are  to  maintain  that  her  contracts  are  good, 
because  she  is  in  a  state  of  separation,  her  existence  in  that  state  originating  in  a  deed 

(a)  At  tbis  time  the  case  of  Marshall  v.  Mary  Rutlmi,  in  which  judgment  has  since 
been  given  in  K.  B.  (see  8  Term  Rep.  54.5),  was  pending  before  the  twelve  Judges. 
The  decision  in  that  case  establishes,  that  a  feme-covert  living  apart  from  her  husband, 
and  having  a  separate  maintenance  secured  to  her  by  deed,  cannot  contract  or  he  sued 
aa  a  feme-sole. 
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Or  contract  executed  and  entered  into  before  she  is  separated  ; — without  saying  what 
answer  we  are  to  give  to  the  Ecclesiastical  Courts,  if,  upon  a  suit  of  restitution  of 
conjugal  lights,  they  should  hold  that  it  is  not  in  the  power  of  the  parties  themselves 
to  dissolve  by  voluntary  separation  this  obligation  to  discharge  the  duties  arising  out 
of  that  particular  contract   which   was    formed  in   the  presence   of   God  ; — without 
inquiring  whether  if  those  Courts  should  refuse  to  admit,  as  a  cause  of  separation,  any 
circumstances  upon  which  they  would  not  decree  a  separation,  the  Courts  of  Common 
Law  would  grant  a  prohibition  to  prevent  their  proceeding  in  a  suit  for  restitution  of 
conjugal  rights  ; — without  examining  how  far  the  case  of  Rex  v.  Mead,  1   Burr.  542, 
which  establishes,  that  a  man  having  agreed  to  live  separate  from  his  wife,  shall  not 
by  force  compel  her  to  return  to  him,  has  or  can  have  established  that  a  deed  of 
separation  executed  by  a  feme-covert  binds  her  as  her  deed,  and  as  effectually  as  if 
she  was  single,  and  ought  to  be  enforced  by  courts  of  justice  through  all  its  conse- 
quences ; — without  examining  at  present  what  is  the  true  principle   to   be  deduced 
from  these  and  all  the  subsequent  cases  capable  of  being  applied  to  the  contracts  of 
married  women  having  executed  deeds  of  separation  and  having  certain  and  ample  or 
reasonable  maintenances,  or  having  uncertain  or  insufficient  provisions,  having  property, 
or    not    having   property    by    the    gift   of    the    husband,    having   annual   allowances 
undiminished   or   altogether  anticipated   by   reasonable  or  unreasonable  expense  ; — 
without  examining  how  these  and  all  the  subsequent  cases  can  possibly  be  reconciled, 
and  how  far  we  can  apply  that  principle,  whatever  it  may  be  when  once  ascertained, 
only  to  the  contracts  of  such  married  women,  or  to  their  other  acts  also  of  whatever 
nature,  or  how  it  is  to  be  applied  to  their  property ; — without  saying  more  on  these 
cases,  it  is  enough  for  me  to  take   notice  that  Lord   Loughborough   in   Cmiplan   v. 
Collinson,  1  H.  Bl.  350,  has  expressed  himself  of  opinion  that  the  cases  alluded  to  are 
not  to  be  considered  as  completely  settled,  and  that  the  same  learned  Lord  in  a  sub- 
sequent case  of  Legard  v.  Johnson,  [108]  3  Ves.  jun.,  358,  declared  that  he  had  infinite 
ditiiculty  in  conceiving  it  possible  to  decree  performance  of  a  deed  of  separate  main- 
tenance ; — it  is  enough  for  me  to  observe  that  in  Hyde  v.  Price,  3  Ves.  jun.  444,  as 
laborious  and  diligent  a  judge  as  ever  sat  in  Westminster-hall,  the  present  Master  of 
the  Rolls  (after  adverting  to  the  cases  of  Corhett  v.  Poelnitz,  Hatchett  v.  Baddeley,  and 
Lean  v.  Schultz,  and  observing,  that  Mr.  Justice  Blackstone,  in  his  last  edition  of  his 
Commentaries,  continued  to  state  his  text  conformably  to  the  opinion  delivered  by 
him  in  the  Court  of  Common  Pleas,  and  after  referring  to  Caudell  v.  Shaw  and  Read 
V.  Jexuson,  to  obviate  the  conclusion  that  it  is  so  fully  established  as  the  editor  of  the 
last  edition  of  the  Commentaries  supposes,  that  a  feme-covert  with  a  separate  main- 
tenance by  deed  is  to  all  intents  and  purposes  a  feme-sole,)  says  thus  much,  "In  every 
one  of  the  cases  that  have  occurred  it  has  been  uniformly  understood,  that  the  act  of 
the  wife,  or  of  the  husband  and  wife  jointly,  cannot  either  by  custom  or  contract,  or 
otherwise,  make  her  a  feme-sole  so  as  to  be  subject  to  the  process  of  the  law  as  such, 
and  to  be  sued  as  femes-sole  are  sued.     The  same  doctrine  as  that  of  Corhett  v.  Poelnitz 
came  before  the  Court  of  King's  Bench  in  Gilchrist  v.  Brown,  4  Term  Rep.  766,  and 
Ellah  V.  Leigh,  5  Term  Rep.  679.     The  Court  evaded  the  question  how  far  Corbett  v. 
Poelnitz  was  to  be  acquiesced  in  to  his  full  extent :  but  Lord  Kenyon  shews  that  he 
entertained  a  doubt  upon  the  subject :  which  is  all  I  wish  to  have  understood  ;  that 
it  may  not  be  considered  as  quite  acquiesced  in."     I  conclude,  therefore,  that  these 
cases  are  not  settled  ;  and  even  if  they  were  settled,  still  if  the  custom  of  London  be 
that  the  husband  must  be  joined  with  the  wife  to  the  extent  of  making  the  attorney 
who  is  to  defend  her,  these  decisions  will  decide  nothing  as  to  the  case  of  a  feme-sole 
merchant  in  London  sued  without  her  husband  in  Westminster-hall.     This  brings  me 
to  the  case  of  Caudell  v.  Shaw,  which  is  the  last  I  shall  have  occasion  to  mention,  and 
which  was  subsequent  in  point  of  time  to  Corbett  v.  Poelnitz,  and  the  other  two  cases 
on  which  I  have  observed.     That  case  proves  that  a  feme-covert  sole  trader  in  London 
cannot  sue  without  her  husband  in  the  courts  at  Westminster.     And  if  this  be  so,  I 
think  the  converse  necessarily  follows,  that  she  is  not  liable  to  be  sued  there  without 
him.     In  this  view  of  the  case  it  becomes  unnecessary  to  advert  to  what  has  been 
intimated  upon  the  count  upon  an  account  stated.     With  respect  to  the  argument  of 
inconvenience,  which  has  been  urged,  it  is  sufficient  to  say,  that  if  the  law  has  decided 
that  a  feme-sole  trader  in  London  cannot  be  sued  [109]  elsewhere  than  in  the  city 
courts,  those  who  deal  with  her  must  take  their  remedy  as  the  law  has  given  it  to 
them.     Whatever  may  be  the  eflfect  of  the  prevailing  fashions  of  the  times,  I  do  not 
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think  tbat  the  argument  of  inconvenience,  arising  out  of  those  fashions,  can  at  any 
time  be  relied  upon  against  a  current  of  decisions  :  and  I  am  ready  to  say,  that  if  the 
policy  of  the  law  Ims  withheld  from  married  women  certain  powers  and  faculties,  the 
courts  of  law  must  continue  to  treat  them  as  deprived  of  those  powers  and  faculties, 
until  the  legislature  directs  those  courts  to  do  otherwise.  Much  of  what  has  been 
said  ought  [)erha|)s  to  be  considered  as  affecting  my  judgment  only  :  upon  the  whole, 
however,  we  are  all  of  opinion  that  the  judgment  of  the  King's  Bench  in  this  case 
must  be  reversed. 

Per  Curiam.     Judgment  reversed. 

Stevenson  v.  Dan  vers.    Feb.  8tb,  1800. 

A.  B.  having  been  arrested,  on  a  capias  sued  out  against  him  by  the  name  of  B.  C. ; 
a  bail-bond  was  given,  by  which  A.  B.  arrested  t)y  the  name  of  B.  C.  became 
bound,  conditioned  for  the  ap])earance  of  A.  B.  arrested  by  the  name  of  B.  C.  The 
affidavit  to  hold  to  bail  named  the  Defendant  properly  A.  B.  The  Court  amended 
the  capias  and  return,  and  rejected  an  application  by  the  bail  to  set  aside  the  bail 
bond  ;  but  without  prejudice  to  the  sheriff  (a). 

The  Defendant  in  this  case  was  arrested  on  a  writ  sued  out  against  him  by  the 
name  of  the  Honourable  George  Augustus  Richard  Danvers,  and  a  bail  bonij  was 
entered  into  by  which  the  Honourable  Augustus  Richard  Butler  Danveis,  arrested  by 
the  name  of  George  Augustus  Richard  Danvers,  together  with  his  bail,  became  bound 
to  the  sheriff  of  Middlesex  in  the  sum  of  SOOOl.  conditioned  for  the  appearance  of  the 
said  Augustus  Richard  Butler  Danvers,  arrested  by  the  name  of  George  Augustus 
Richard  Danveis.  The  real  name  of  the  Defendant  was  Augustus  Richard  Butler 
Danvers,  aiul  in  that  name  the  affidavit  to  hold  to  bail  was  made. 

On  account  of  this  variance  in  the  process,  a  rule  nisi  was  obtained  on  a  former 
day  to  discharge  him,  on  entering  a  common  appearance,  and  at  the  same  time  the 
Plaintiff  in  the  action  obtained  a  rule  nisi  to  amend  the  writ. 

In  support  of  the  former  rule.  Shepherd,  Serjt.,  contended,  that  the  writ  must  be 
founded  on  the  affidavit  to  hold  to  bail,  for  that  as  by  the  5  Geo.  2,  c.  27,  no  person 
can  be  holilen  to  bail  for  any  sum  under  101.  without  an  affidavit,  in  this  case  either 
the  writ  or  the  affidavit  must  be  held  to  be  good  for  nothing,  and  the  Court  must  either 
supply  a  new  affidavit  or  a  new  writ.  He  urged  that  if  the  amendment  were  allowed 
it  would  operate  to  the  injury  [110]  of  the  bail,  who  might  have  been  willing  to  entee 
into  the  bail  bond  having  a  knowledge  that  the  writ  was  defective,  but  would  not  have 
done  so  otherwise.  He  added  that  in  this  case  there  was  nothing  to  amend  by  as  the 
affidavit  to  hold  to  bail  does  not  appear  upon  recoid. 

Bay  ley,  Serjt.,  contra,  cited  Browne  v.  Hammond,  Barnes,  10.  Hunt  v.  Kendrick, 
2  Bl.  836.  Neivnham  v.  Law,  5  Term  Rep.  577.  Bourchier  v.  fFittle,  1  H.  Bl.  291,  and 
Carr  v.  Shaw,  7  Term  Rep.  299. 

The  Coui  t  thinking  that  as  the  affidavit  to  hold  to  bail  was  right  there  could  be 
no  question  arising  upon  the  statute  which  requires  the  affidavit  to  hold  to  bail,  and 
that  the  writ  might  bo  amended  thereby,  discharged  the  rule  for  entering  a  common 
appearance,  and  made  the  rule  for  the  amendment  absolute,  without  prejudice  to  any 
application  which  the  bail  might  make  on  their  own  behalf. 

Afterwards  Shepherd,  on  the  part  of  the  bail,  obtained  a  rule  to  shew  cause  why 
the  bail  bond  should  not  bo  cancelled  ;  and  Bayley  at  the  same  time  obtained  a  rule 
to  show  cause  why  the  sheriff  should  not  amend  his  return  in  order  to  make  it 
conformable  with  the  amended  writ. 

When  these  rules  came  on  to  be  discussed.  Shepherd  was  called  upon  by  the  Court  to 
begin.  Uidess  the  arrest  was  warranted  by  the  process  at  the  time  when  it  was  made, 
it  must  be  bad  altogether :  and  giving  a  bail  bond  can  be  no  waver  of  any  defect  in 
that  process.  The  distinction  is  between  an  irregularity  and  a  defect  in  the  process; 
the  former  of  which  may  be  waved,  but  the  latter  not.  Goodwin  v.  Parry,  4  Term 
Rep.  577,  and  Hussey  v.  Jfilsoti,  5  Term  Rep.  254.  Indeed  in  eveiy  case  of  an  applica- 
tion to  cancel  the  bail  bond  for  an  irregularity  in  the  proceedings,  the  argument  would 

(a)  Vide  Atkinson  v.  Newton,  post.  336.  Smith  v.  Innes,  4  M.  &  S.  360.  JFilks  v. 
Larck,  2  Taunt.  399. 
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apply  that  the  irregularity  has  been  waved  by  the  act  of  giving  a  bail  bond.  In  fact 
waver  is  doing  something  after  an  irregularity  committed,  where  the  irregularity  might 
have  been  corrected  before  such  act  done.  Analogous  to  the  rule  in  the  cases  cited, 
is  that  which  has  been  adopted  in  the  case  of  supplemental  affidavits,  which  are  always 
refused  where  the  original  affidavit  is  defective,  and  only  allowed  where  they  are 
ambiguous,  Ch-een  v.  Redshaw  (ante,  vol.  i.  228).  The  engagement  of  the  bail  is,  that 
the  Defendant  shall  appear  if  he  has  been  properly  arrested  (5). 

[Ill]  Bayley  was  stopped  by  the  Court. 

Best,  Serjt.,  on  the  part  of  the  sheriff  observed,  that  by  the  statute  of  23  H.  6,  c.  9, 
the  bail  bond  and  the  process  must  correspond  ;  that  in  the  present  case  the  bail  bond 
did  correspond  with  the  process  as  originally  issued,  but  that  in  consequence  of  the 
amendment  which  had  taken  place,  a  variance  had  been  created  between  the  writ  and 
the  bail  bond,  which  would  prevent  the  sheriff  from  bringing  an  action  on  the  latter. 

Upon  this  the  Court  discharged  the  rule  for  cancelling  the  bail  bond,  and  made 
absolute  the  rule  for  amending  the  return,  but  ordered  that  it  should  be  inserted  as 
a  term  in  the  latter  rule,  that  no  proceedings  should  be  had  against  the  sheriff  without 
special  notice  being  first  given  to  the  Court. 

AuDLEY  V.  Duff.    Feb.  10th,  1800. 

Policy  on  the  "  Ceres "  "  at  and  from  Oporto  to  Lynn,  with  liberty  to  touch  at  any 
ports  on  the  coast  of  Portugal  to  join  convoy  particularly  at  Lisbon  ;  at  12  guineas 
per  cent,  to  return  61.  if  she  sail  with  convoy  from  the  Coast  of  Portugal  and 
arrive."  The  "Ceres"  sailed  from  Oporto  with  a  sloop  and  cutter  appointed  to 
protect  the  trade  of  that  place  to  Lisbon,  from  whence  it  was  to  proceed  with  the 
Lisbon  trade  under  a  larger  convoy  for  England.  In  the  way  from  Oporto  to  Lisbon 
the  fleet  was  dispersed  by  a  storm,  and  the  "Ceres"  judging  for  the  best,  run  for 
England  and  arrived.     Held  that  the  assured  was  entitled  to  a  return  of  premium. 

This  was  an  action  for  return  of  premium.  The  policy  was  on  the  ship  "Ceres" 
"at  and  from  Oporto  to  Lynn,  with  liberty  to  touch  at  one  port  before  Lynn,  to  deliver 
wines,  and  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 
on  the  coast  of  Portugal  to  join  convoy  particularly  at  Lisbon  ;"  with  this  clause  on 
which  the  present  question  arose,  "at  the  premium  of  twelve  guineas  per  cent,  to 
return  61.  if  the  'Ceres'  sail  with  convoy  from  the  coast  of  Portugal  and  arrive  "(a). 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  Sittings  after 
Michaelmas  terra,  when  the  following  circumstances  appeared  in  evidence. — Lord  St. 
Vincent  having  the  command  on  the  Lisbon  station,  and  finding  himself  unable  to 
afford  sepirate  convoys  for  England  to  all  the  ports  upon  the  coast  of  Portugal, 
directed  the  "  Speedy  "  cutter  and  "  King's-fisher  "  to  go  to  Oporto  and  convoy  the 
trade  of  that  place  from  thence  to  Lisbon,  where  they  were  to  lie  in  the  Bay  Doyras, 
without  entering  the  port  of  [112]  Lisbon,  so  as  to  become  chargeable  with  the  Lisbon 
duties.  From  that  place  the  "Rumulus,"  "  Argo,"  and  "Alliance  "  were  ordered  to 
coTivoy  the  whole  trade  on  their  way  to  England  ;  and  off  the  Scilly  Isles  the 
"K'jmulus"  was  to  leave  them,  and  protect  the  ships  bound  for  Ireland  to  their 
pliice  of  destination.  The  Oporto  fleet  in  proceeding  to  Lisbon  being  dispersed, 
lost  the  convoy,  and  the  "Ceres"  then  judging  for  the  best,  run  for  England  and 
arrived.  At  the  time  when  the  captains  of  the  Oporto  trade  left  that  port,  they 
conceived  that  they  were  to  proceed  direct  for  England,  and  did  not  learn  the 
contrary  until  they  received  their  sailing  instructions.     It  was  within  the  knowledge 

(i)  In  Gardiner  v.  Diulgate,  2  Show.  51,  it  is  said  that  "  the  bail  bond  to  the  sheiiflf 
is  to  make  the  Defendant  appear  according  to  the  writ  and  not  according  to  the 
condition  of  the  bond." 

(a)  At  the  time  the  rule  nisi  was  obtained  in  this  cause,  a  like  motion  was  made 
in  a  case  of  Everard  v.  Eollingworth,  the  circumstances  of  which  were  precisely  similar 
with  this,  except  that  in  the  clause  for  return  of  premium  the  words  used  were  "depart 
with  convoy  from  Portugal "  instead  of  "sail  with  convoy  from  the  coast  of  Portugal." 
The  two  eases  were  now  argued  together,  but  it  was  admitted  by  the  bar  and  the 
bench  that  the  two  expressions  were  the  same  in  effect,  and  that  the  same  construction 
must  prevail  in  both  cases. 

C.  P.  IV.— 38 
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of  all  parties  when  the  policy  was  under-written,  that  the  coast  of  Portugal  was 
much  infested  with  privateers.  The  counsel  for  the  Defendant  contended  that  the 
"Ceres"  never  left  the  coast  of  Portugal  with  convoy.  The  Lord  Chief  Justice 
directed  the  jury,  that  as  the  Oporto  trade  had  put  themselves  under  the  convoy 
of  the  "Speedy"  cutter  and  "  King'sfisher "  which  formed  one  part  of  the  aggre- 
gate convoy  for  England,  they  had  thereby  deprived  themselves  of  all  power  of 
acting  for  themselves,  and  had  therefore  taken  their  departure  from  the  coast  of 
Portugal  with  convoy.  He  observed  that  the  liberty  given  to  the  "Ceres"  by  the 
policy  to  touch  at  other  ports  on  the  coast  of  Portugal,  did  not  vary  the  inference 
with  respect  to  her  being  under  convoy  for  England  from  the  moment  that  she 
received  sailing  instructions.  A  verdict  was  found  for  the  Plaintiff,  with  liberty 
to  the  Defendant  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose  on  a  former  day ; 

Shepherd  and  Bayley,  Serjts.  now  shewed  cause.  It  appears  from  the  cases  that 
a  ship  is  held  to  have  sailed  on  her  voyage  when  she  has  quitted  her  port  of  loading. 
Bond  V.  Nutt,  Cowp.  601,  and  ThcUu^son  v.  Fer(jus&on,  Doug.  361.  And  if  she  sail  with 
a  convoy  appointed  by  Govornment,  however  that  convoy  be  constituted,  it  is  a  fulfil- 
ment of  a  warranty  to  sail  with  convoy.  Smith  v.  lit'ilshaiv.  Park.  Insur.  349,  and 
De  Garay  \.  Claggett,  ibid. (a).  Those  authorities  shew  that  the  "Cores"  did  depart 
from  Oporto  with  convoy  for  England.  All  conneclinn  with  the  coast  of  Portugal 
was  at  an  end  as  soon  as  she  had  taken  her  departiu'e  from  Oporto  ;  and  though  she 
was  proceeding  to  the  Bay  Doyras  in  pursuance  of  her  sailing  orders  at  the  time  when 
the  fleet  was  dispersed,  she  was  [113]  not  the  less  upon  her  voyage  to  England.  Had 
she  been  ordered  by  her  convoy  to  pursue  any  other  course,  she  must  have  obeyed, 
and  though  the  course  prescribed  might  have  been  very  much  out  of  her  way,  yet  she 
would  not  have  been  guilty  of  a  deviation.  The  clause  for  return  of  premium  on 
which  this  question  arises  must  receive  one  of  three  constructions;  Ist,  if  the  ship 
sail  with  convoy  from  that  port  on  the  coast  of  Portugal  from  which  the  Oporto 
convoy  shall  sail ;  2dly,  if  she  sail  with  convoy  from  any  port  on  the  coast  of 
Portugal ;  and  3dly,  if  she  sail  with  convoy  from  the  last  port  on  the  coast  of 
Portugal,  at  which  the  convoy  shall  touch.  If  either  of  the  two  former  constructions 
be  correct,  the  Plaintiffs  are  entitled  to  recover;  and  it  is  hardly  to  be  supposed  that 
the  undei'writers  when  the  policy  was  effected  contemplated  the  third,  since  it  was 
well  known  to  them  that  the  coast  of  Portugal  was  infested  with  privateers,  and  it 
was  not  therefore  their  interest  to  allow  the  "Ceres"  to  go  from  Oporto  to  Lisbon 
without  convoy,  in  order  to  gain  the  return  of  premium  by  departing  from  thence 
with  convoy. 

Vaughan  and  Lens,  Serjts.,  in  support  of  the  rule.  It  may  bo  admitted  that  when 
the  "  Ceres  "  sailed  from  Oporto  with  the  "  Speedy  "  cutter  and  "  King's  Fisher,"  she 
sailed  with  convoy  on  the  voyage  insured.  The  question  is,  whether  the  sailing  from 
Oporto  was  a  sailing  from  the  coast  of  Portugal?  That  was  a  condition  precedent, 
and  unless  strictly  complied  with  the  Plaintiff  cannot  recover.  The  underwriters 
appear  to  have  had  two  risks  in  contemplation  ;  1st,  while  the  ship  was  on  the  coast 
of  Portugal,  touching  and  staying  at  the  ports  there,  until  she  had  taken  her  final 
departure  from  thence  ;  2dly,  from  such  final  departure  till  her  arrival  in  England  : 
and  it  was  in  consideration  of  being  relieved  from  a  part  of  the  latter  risk  that  the 
premium  was  to  be  returned.  Now  though  it  may  be  allowed  that  in  a  general  sense 
the  convoy  from  Oporto  was  a  convoy  for  England,  yet  it  may  be  also  considered  in 
a  more  limited  sense,  as  a  convoy  along  the  coast  of  Portugal :  and  it  is  very  clear 
that  the  underwriters  did  not  mean  the  proviso  for  a  return  of  premium  to  attach 
until  the  "Ceres"  had  taken  her  departure  from  the  coast  with  convoy  across  the 
Atlantic.  A  policy  of  insurance  is  an  instrument  in  which  matters  are  expressed  with 
peculiar  conciseness.  The  Court  therefore  will  be  inclined  to  give  effect  to  every 
word  employed:  but  in  this  case  the  words  "from  the  coast  of  Portugal "  must  be 
struck  out  unless  they  be  construed  to  mean  "from  the  district  of  Portugal." 

[114]  Lord  Eldon,  Ch^  J.  After  all  the  consideration  which  I  have  been  able 
to  bestow  upon  this  subject,  I  remain  of  the  same  opinion  which  I  entertained  at  the 
trial,  and  therefore  think  that  the  case  was  properly  decided  by  the  jury.     The  case 

(a)  Vid.  at.  D'Eguino  v.  Bewiske,  2  H.  Bl.  551.  Park.  Insur.  349  a.  and  Hibbert 
V.  Pigow,  ib.  339. 
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is  neither  more  nor  less  than  this.  From  the  disposition  of  the  enemy's  force  it 
happened  that  we  had  many  merchant  ships  collected  in  the  various  ports  of  Portugal. 
Lord  St.  Vincent  as  commander  upon  that  station,  was  to  provide  a  convoy  for  them 
in  such  a  manner  as  he  should  think  best.  With  respect  to  many  of  those  ships,  it 
could  hardly  be  ascertained,  at  the  time  when  the  policies  were  underwritten,  in  what 
ports  they  were;  though  indeed  it  was  understood  that  the  "Ceres"  was  at  Oporto. 
The  uncertainty  theiefore  under  which  the  parties  laboured,  respecting  the  manner 
in  which  the  convoy  would  be  formed,  and  the  place  from  which  it  would  depart, 
created  the  necessity  of  employing  the  expressions  which  have  been  introduced  into 
this  policy.  The  assured  agreed  that  on  the  ship  being  insured  from  the  port  in  which 
she  then  was  to  Lynn,  the  underwriter  should  have  12  guineas  per  cent.;  but  that 
in  case  the  voyage  was  undertaken  with  convoy,  there  should  be  a  return  of  61.  per 
cent.  It  being  unknown  from  what  port  on  the  coast  of  Portugal  the  convoy  would 
sail,  the  clause  for  the  return  of  premium  was  to  be  adapted  to  the  circumstances  of 
the  case.  The  departure  with  convoy  might  be  from  Oporto,  or  it  might  be  from 
some  other  place;  it  became  necessary  therefore  to  introduce  some  expression  which 
extended  to  something  more  than  a  mere  departure  from  Oporto.  Had  the  insurance 
been  from  Portugal,  the  introduction  of  the  words,  "from  the  coast  of  Portugal," 
might  have  furnished  an  argument  in  the  Plaintiff's  favour.  But  the  insurance  being 
from  Oporto  which  is  a  port  on  the  coast  of  Portugal,  it  may  be  inferred  that  the 
assured  intended  to  claim  a  return  of  premium,  not  only  if  the  ship  departed  from 
Oporto  with  convoy,  but  if  she  departed  with  convoy  from  any  port  on  the  coast  of 
Portugal,  not  excluding  Oporto.  With  respect  to  the  liberty  given  by  the  policy  to 
touch  and  stay  at  any  ports  on  the  coast  of  Portugal,  I  think  it  quite  clear  that  when 
the  ship  departed  from  Oporto  with  convoy,  that  liberty  was  at  an  end.  It  must  be 
understood  that  such  liberty  was  given  to  the  "Ceres"  when  not  under  convoy  ;  for 
then  only  would  she  be  in  a  situation  to  exercise  it.  Having  in  this  case  departed 
from  Oporto  with  convoy,  the  policy  must  be  considered  as  if  the  above  mentioned 
liberty  had  never  been  conceded.  "The  only  fair  interpretation  of  the  agreement  is, 
that  the  [115]  assured  should  have  the  benefit  of  the  policy,  though  she  sailed  from 
Oporto  without  convoy,  but  that  if  the  "  Ceres  "  sailed  from  Oporto,  which  is  on  the 
coast  of  Portugal,  with  convoy,  then  there  should  be  a  return  of  premium. 

Heath,  J.  This  question  is  new  in  specie  because  it  has  arisen  on  a  transaction 
which  never  happened  before.  It  had  been  usual  for  ships  to  go  from  Oporto  to  Lisbon 
to  meet  with  convoy.  But  in  the  present  instance  it  was  thought  proper,  on  account 
of  the  number  of  privateers,  to  send  the  "  Speedy  "  cutter  and  "King's  Fisher"  to 
collect  the  trade.  There  are  however  established  principles  on  which  this  case  must 
be  decided.  It  has  always  been  understood  that  provisions  for  a  departure  with 
convoy  have  relation  to  the  custom  of  trade  and  the  orders  of  government,  and  ought 
therefore  to  receive  a  liberal  construction.  There  are  many  instances  in  Park's 
Insuiance  where  ships  having  been  warranted  to  depart  with  convoy  from  the  port 
of  London,  but  the  convoy  having  been  appointed  to  sail  from  the  Downs,  or  from 
Spithead,  reference  has  been  had  to  the  orders  of  Government,  and  the  warranties 
have  been  held  to  be  fulfilled  by  joining  convoy  at  those  places  (a).  It  was  contended 
that  we  should  in  eflfect  strike  out  some  of  the  woids  of  the  policy  if  we  decided  in 
favour  of  the  Plaintiff:  but  that  argument,  if  just,  would  apply  to  those  cases  to  which 
I  have  alluded  where  ships  have  been  warranted  to  depart  with  convoy  from  the  port 
of  London.  The  question  is,  what  was  to  be  the  terminus  a  quo?  as  to  which  I  think 
the  cases  cited  are  directly  in  point.  I  am  clearly  of  opinion  that  the  event  has 
happened  on  which  the  contract  for  a  return  of  premium  was  to  attach,  and  if  any 
doubt  could  be  entertained  upon  the  words,  they  must  be  construed  most  favourably 
for  the  assured.  The  underwriters  engaged  to  return  the  premium,  and  verba  fortius 
accipiuntur  contra  proferentem. 

RoOKE,  J.  Since  this  rule  was  first  moved  for  I  have  entertained  some  doubts  upon 
the  subject,  but  am  now  satisfied  that  the  verdict  is  right.  The  premium  was  given 
on  a  war  risk  :  the  "  Ceres  "  therefore  was  at  liberty  either  to  touch  and  stay  at  any 
of  the  ports  of  Portugal,  with  a  view  to  obtain  convoy,  or  to  sail  direct  for  England 
without  convoy  ;  but  if  she  obtained  convoy  then  a  part  of  the  premium  was  to  be 

(a)  Vid.  Lethulier's  case,  2  Salk.  443,  and  Qurdon  v.  Morley,  2  Str.  1265,  and  Park 
Insur.  344. 
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returned.  Now  in  this  case  there  was  a  convoy  appointed  by  relays  to  protect  the 
trade  to  Eiij^land  ;  and  [116]  the  captain  of  the  "  Ceres  '  having  sailed  with  that 
convoy  with  a  bona  fide  intention  to  proceed  for  England,  the  proviso  for  a  return  of 
premium  has  been  complied  with.  Had  the  ship  been  warranted  to  depart  with  convoy, 
she  would  have  been  under  the  necessity  of  leaving  Oporto  with  the  "Speedy  "  cutter 
and  the  "King's  Fisher;"  and  her  so  doing  would  have  amounted  to  a  fulfilment 
of  the  warranty.  It  is  true  that  the  policy  is  made  by  the  broker  of  the  assured  ;  but 
the  undertaking  to  return  the  premium  is  the  undertaking  of  the  underwriters,  and 
must  therefore  be  construed  most  strongly  against  them. 
Rule  discharged. 

Whitk  v.  Wilson.    Feb.  11th,  1800. 

Declaration  by  a  sailor  for  wages  and  the  average  price  of  a  negro  slave  earned  "  during 
a  certain  voyage  from  the  port  of  London  to  the  coast  of  Africa,  and  from  thence 
to  the  West  Indies  : "  at  the  trial  it  appeared  from  the  articles  that  the  voyage  was, 
"  from  the  port  of  London,  upon  an  intended  voyage  to  the  coast  of  Africa  for  slaves, 
from  thence  to  the  West  Indies  or  America,  and  afterwards  to  London  in  Great 
Britain,  or  to  her  delivering  port  in  Europe,"  and  that  no  mention  was  made  in  the 
articles  of  the  average  price  of  a  negro-slave ;  Held  that  the  variance  between  the 
description  of  the  voyage  in  the  declaration  and  the  articles  was  fatal,  though  the 
captain  put  an  end  to  the  voyage  in  the  West  Indies,  and  discharged  the  crew  there, 
and  though  the  description  of  the  voyage  in  the  declaration  was  UTider  a  scilicet; 
held  also  that  the  contract  for  the  average  price  of  a  negro  slave  in  addition  to  the 
wages  was  void,  not  being  included  in  the  articles  according  to  the  2  Geo.  2, 
c.  36  (a). 

Assumpsit.  The  1st  count  of  the  declaration  stated  "that  heretofore,  to  wit,  on, 
&c.  at,  &c.  in  consideration  that  the  Plaintiflf  on  the  retainer  and  at  the  special  instance 
and  request  of  the  Defendant,  would  enter  himself  and  serve  as  chief  mate  of  and  on 
board  a  certain  ship  called  the  "Swallow,"  whereof  the  defendant  was  master,  during 
a  certain  voyage,  to  wit  a  certain  voyage  from  the  port  of  London  to  the  coast  of 
Africa,  and  from  thence  to  the  West  Indies  which  the  said  ship  was  then  about  to 
make,  during  which  said  voyage  certain  negro  slaves  were  intended  to  be  purchased 
on  the  coast  of  Africa,  and  to  be  carried  and  conveyed  from  thence  in  the  said  ship 
to  the  West  Indies,  and  there,  to  wit,  in  the  West  Indies  aforesaid,  to  be  sold,  he  the 
Defendant,  undertook  and  promised  the  Plaintiff  to  pay  him  at  and  after  the  rate 
of  61.  by  the  month,  for  each  and  every  month  during  the  said  voyage,  and  also  so 
much  money  as  should  be  the  average  price,  at  and  for  which  one  of  the  said  negro 
slaves,  so  to  be  purchased,  carried,  conveyed,  and  sold  as  aforesaid,  should  be  sold  in 
the  West  Indies  aforesaid:"  it  then  averred  that  the  Plaintiff  did  enter  himself  as 
chief  mate,  and  that  the  ship  sailed  from  London,  on  her  said  intended  voyage,  "  and 
in  the  course  thereof  proceeded  to  Africa  aforesaid,  and  from  thence  to  the  West 
Indies  aforesaid,  and  there,  to  wit,  at  the  West  Indies  aforesaid,  afterwards,  to  witj 
on,  &c.  completed  and  ended  the  said  voyage,  the  same  having  continued  a  long  space 
of  time,  to  wit,  the  space  of  eleven  months;"  [117]  that  the  Plaintiff  served  as  chief 
mate  during  the  saiil  voyage  ;  that  divers  negro  slaves  were  purchased  on  the  coast 
of  Africa,  and  carried  to  the  West  Indies,  and  there  sold,  and  that  llio  average  price 
for  which  they  were  sold  was  531.;  that  by  reason  of  these  premises  the  PlaintifiF 
became  liable  to  pay  661.  in  respect  of  the  monthly  wages,  and  531.  as  the  average 
price  of  a  negro  slave.  The  2d  count  stated  the  Defendant  to  have  |.i  umised  "  that 
over  and  above  certain  sums  of  money,  at  and  after  a  certain  rate  by  the  month  then 
and  there  agreed  to  be  paid  by  the  Defendant  to  the  Plaintiff,  in  respect  of  his  said 
service  during  the  said  last-mentioned  voyage,  he  the  said  Defendant  would  pay  to  the 
said  Plaintiff,  so  much  money  as  should  be  the  average  price,  at  and  for  which  one  of 
such  negro  slaves  to  be  purchased,  carried,  conveyed,  and  sold  as  last  aforesaid,  should 
be  sold  in  the  West  Indies  aforesaid ;"  in  all  other  respects  it  resembled  the  1st  count. 
There  were  also  counts  in  indebitatus  assumpsit  for  wages,  work  and  labour,  money 
paid,  had  and  received  and  on  an  account  stated.     Plea,  non  assumpsit. 

(a)  And  see  Penny  v.  Porter,  2  East,  2.     Miles  v.  Sheward,  8  East,  7. 
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At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Hilary 
term,  it  appeared  on  the  production  of  the  ship's  articles,  that  they  were  intitled 
"Articles  of  Agreement  between  the  master,  officers,  mariners,  seamen  and  seafaring 
men  of  the  ship  'Swallow,'  bound  from  the  port  of  London,  upon  an  intended  voyage 
to  the  coast  of  Africa  for  slaves,  from  thence  to  the  West  Indies  or  America,  and 
afterwards  to  London  in  Great  Britain  or  to  her  delivering  port  in  Europe;"  and  that 
the  rate  of  wages  inserted  in  them,  agreed  with  that  claimed  in  the  1st  count,  but  no 
mention  was  therein  made  of  any  sum  of  money  to  be  paid  to  the  Plaintiff,  as  the 
average  price  of  a  negro  slave.  It  was  then  proved  that  the  chief  mate  on  board  ships 
employed  in  the  slave  trade,  usually  receives  in  addition  to  his  wages  the  average 
price  of  one  or  two  negro  slaves  according  to  his  contract,  provided  he  does  not 
misbehave  himself,  and  that  in  this  case  the  Defendant  had  agreed  to  allow  the 
Plaintiff  the  average  price  of  one  negro  slave  beyond  his  wages.  It  was  also  in 
evidence  that  the  captain  on  his  arrival  in  the  West  Indies,  broke  up  the  voyage  and 
discharged  the  crew.  Two  objections  were  made  to  the  Plaintiff's  recovery  ;  1st,  that 
as  the  2  Geo.  2,  c.  36,  had  provided  that  all  agreements  for  wages  between  captains 
and  their  crews  should  be  made  in  writing,  the  contract  for  the  average  price  of  a 
negro  slave,  could  not  be  superadded  to  the  articles;  2dly,  that  there  was  a  material 
variance  between  the  descriptions  of  the  voyage  [118]  in  the  declaration  and  the 
evidence.  A  verdict  was  found  for  the  Plaintiff,  with  liberty  to  the  Defendant  to 
move  for  a  nonsuit. 

A  rule  nisi  for  that  purpose  having  been  obtained ; 

Lens  and  Bayley,  Serjts.,  now  shewed  cause ;  and  observed  that  the  articles  pro- 
duced at  the  trial  which  bore  date  the  day  after  that  on  which  the  37  Geo.  3,  c.  90, 
imposing  a  new  stamp,  took  effect,  had  only  the  old  stamp ;  they  contended  therefore 
that  as  by  the  2  Geo.  2,  c.  36,  s.  8,  it  is  provided,  that  the  articles  shall  be  produced 
by  the  master,  and  that  the  seaman  shall  not  fail  in  his  suit  for  want  of  such  articles 
being  produced,  the  fair  construction  of  that  clause  was,  that  the  articles  should  be 
produced  in  such  a  state  as  to  be  good  evidence,  but  that  not  having  the  proper  stamp  in 
this  case,  they  must  be  considered  as  not  having  been  produced  at  all,  and  consequently 
the  objection  of  variance  between  the  declaration  and  the  articles  did  not  arise.  [But 
the  Court  said,  that  if  the  Plaintiff  were  permitted  to  go  into  parol  evidence  wherever 
the  articles  produced  were  on  an  improper  stamp  or  otherwise  defective,  it  would 
amount  to  a  repeal  of  those  legislative  provisions  which  direct  that  such  agreements 
shall  be  in  writing  and  in  a  certain  form.]  They  then  contended,  1st,  that  the 
2  Geo.  2,  c.  36,  applies  only  to  contracts  for  wages  in  the  strict  sense  of  the  word, 
and  not  to  any  collateral  perquisites  agreed  upon  between  the  parties,  which  need 
not  be  specified  in  the  articles ;  2dly,  with  respect  to  the  variance,  that  the  contract 
in  question  was  originally  in  the  alternative,  and  might  terminate  in  the  West  Indies, 
and  therefore  the  voyage  which  was  the  true  consideration  of  the  Plaintiff's  demand, 
and  so  understood  between  the  parties,  was  correctly  set  out ;  or  at  any  rate  being 
only  introduced  in  that  part  of  the  declaration,  which  states  the  inducement  for 
making  the  contract,  and  under  a  scilicet,  it  might  be  rejected  as  an  immaterial 
averment  (a) ;  for  as  it  would  have  been  sufficient  to  have  alleged  generally  "  a  certain 
voyage,"  and  then  to  have  proved  that  voyage  from  whence  the  earnings  accrued,  the 
declaration  might  be  read  so  as  to  avoid  the  variance  by  leaving  out  the  description 
of  the  voyage.  They  observed  that  in  Bristaw  v.  Wright,  Doug.  665,  the  variance 
which  was  there  held  fatal,  was  not  under  a  scilicet,  and  referred  to  the  several  cases 
oi  Savage  V.  Smith,  2  Bl.  1101.  Frith  v.  Gray  cited  in  the  note  to  Drewry  v.  Tiviss, 
4  Term  Eep.  561,  and  [119]  Feppin  v.  Solomons,  5  Term  Rep.  496,  to  shew  that  an 
averment  need  not  be  proved  where  the  declaration  can  be  deemed  perfect  without  it. 

Shepherd  and  Vaughan,  Serjts.,  contra,  after  citing  Webster  v.  De  Tastet,  7  Term 
Rep.  157,  where  three  privilege  slaves  agreed  to  be  given  in  addition  to  wages,  were 
held  to  be  wages,  and  therefore  not  insurable,  were  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  I  was  rather  of  opinion  at  the  trial  that  this  voyage  was 
capable  of  being  represented  merely  as  a  voyage  from  London  to  Africa,  and  from 
thence  to  the  West  Indies :  and  that  although  the  voyage  described  in  the  articles 

(a)  If  an  averment  be  material,  putting  it  under  a  scilicet  will  never  make  it 
immaterial.  Pope  v.  Foster,  4  Term  Rep.  590.  Grimivood  v.  Barritt,  6  Term  Rep. 
460.     Johnson  v.  Picket,  E.  25  Geo.  3,  B.  R.  cited  per  Lawrence,  J.  6  Term  Rep.  463. 
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was  a  voyage  from  the  port  of  London  to  Africa,  from  thence  to  the  West  Indies  or 
America,  and  afterwards  to  Lonilon  in  Great  Britain  or  to  her  delivering  port  in 
Europe,  3'et  that  the  latter  part  of  the  description  was  not  binding  in  a  ease  in  which 
there  was  no  delivering  port  in  Europe,  the  Ciiptain  having  hrokeii  up  the  voyage  in 
the  West  Iiuliiis,  according  to  the  option  which  seemed  to  have  heeii  vested  in  him. 
I  doubted  whether  it  was  not  a  contract  in  the  alternative;  and  if  so,  whether  it 
was  not  stiflicient  to  describe  that  voyage  which  had  really  taken  place  (a).  I  am 
now,  however,  inclined  strongly  to  a  contrary  opinion,  ami  think  that  the  declaration 
should  have  specified  the  agreement  as  it  was  stated  in  the  articles.  The  contract  in 
the  alternative  should  have  apj>eared  upon  the  record,  and  the  fact  of  the  voyage 
having  terminated  in  the  West  Indies  should  have  been  averred.  And  this  will  be 
found  to  t)e  the  more  necessary,  if  we  attend  to  the  policy  of  the  various  acts  of 
parliament  which  have  provided  diflferent  forms  of  articles  for  different  voyages. 
With  respect  to  the  additional  perquisite  of  the  average  price  of  a  negro  slave,  it  is 
impossible  to  consider  it  in  any  other  light  than  that  in  which  it  was  considered  in 
Webster  v.  De  Taslet,  namely,  as  wages.  If  the  lc-[120]-gislature  have  decided  that 
all  agreements  for  wages  shall  be  in  writing,  and  the  practice  ho  not  to  put  in  writing 
contracts  for  the  price  of  one,  two  or  more  slaves,  that  practice,  if  allowed  to  prevail, 
may  be  made  the  means  of  evading  the  provisions  of  the  act. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  not  sufficient  for  the  Plaintiff  to 
state  in  his  declaration  "a  certain  voyage,"  as  the  consideration  of  his  wages;  but  he 
must  specif}'  what  that  voyage  was. 

KooKE,  J.     Of  the  same  opinion. 

Bale  absolute. 

GOODTITLE,   EX   DEM.    WaNKLEN,   V.    BaDTITLE.      Feb.   lllh,  1800. 

Affidavit  of  service  in  ejectment  made  by  a  person  who  saw  the  declaration  served 
and  heard  it  explained  to  the  tenant  in  possession,  is  sufficient  to  entitle  the  Plaintiff 
to  judgment  against  the  casual  ejector. 

Williams,  Seijt.,  moved  for  judgment  against  the  casual  ejector,  and  mentioned 
that  the  affidavit  of  service  was  not  made  by  the  person  who  served  the  declaration, 
but  by  a  person  who  swore  that  he  saw  the  tenant  in  possession  served,  and  heard  the 
person  who  served  him  with  it  acquaint  him  with  the  true  intent  and  meaning  of  the 
declaration  and  notice. 

The  Court  held  this  affidavit  sufficient. 

W.  Mainwaring,  G.  B.  Mainwaring,  and  T.  Chatteris  v.  Newman. 

Feb.  12th,  1800. 

[Discussed,  Boyce  v.  Edbrooke,  [1903]  1  Cb.  842.     Referred  to, 
Ellis  v.  Kerr,  [1910]  1  Ch.  537.] 

Assumpsit  by  A.  B.  and  C.  against  D.  as  one  of  the  iiidorsors  of  a  promissory  note 
drawn  by  E.  in  favour  of  C.  D.  and  (himself)  E.  then  in  partnership  and  by  them 

(a)  See  Laylon  v.  Pearce,  Doug.  15,  where  it  was  decided  in  the  case  of  an 
alternative  contract,  that  the  [)arty  who  had  not  the  option,  could  not  state  it  as  an 
absolute  contract.  Lord  Mansfield,  indeed,  there  laid  down  that  if  the  option  had 
been  in  the  party  pleading,  it  had  been  otherwise.  On  the  authority  of  this  dictum 
it  was  contended,  in  Churchill  v.  IVilkins,  1  Term  Rep.  447,  that  a  contract  in  the 
alternative,  where  the  option  is  in  the  party  pleading,  may  be  stated  as  an  absolute 
contract ;  and  this  seems  to  have  been  admitteil  by  _Buller,  J. ;  for  his  reasoning 
went  to  shew  that  the  contract  in  that  case  which  was  "to  deliver  tallow  at  4s.  per 
stone,  and  so  much  more  as  the  Plaintiff  paid  to  any  other,"  was  not  a  contract  in  the 
alternative,  but  merely  a  contract  depending  on  a  contingency,  and  therefore  not 
within  the  above  rule  applicable  to  alternative  contracts.  However,  in  the  subsequent 
case  of  Tate  v.  Jf'ellings,  3  Terra  Rep.  531,  the  Court  held,  that  the  Defendant  could 
not  plead  a  contract  which  was  in  the  alternative,  as  an  absolute  contract,  though  the 
option  was  in  himself.  See  also  Peiry  v.  Porter,  2  East,  2  S.  P.  and  Sliiphan  v.  Saunders, 
2  East,  4,  in  notis  S.  P. 
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indorsed  to  A.  B.  and  C.  ;  plea  in  bar  that  C.  one  of  the  Plaintiffs,  is  liable  as  au 
indorser,  together  with  D.,  and  held  good  on  special  demurrer  (a). 

The  declaration  in  this  case  stated  "  that  one  James  Brander,  on  &c.  at  &c.  made 
his  certain  note  in  writing  commonly  called  a  promissory  note,  his  own  proper  hand- 
writing being  thereunto  subscribed  bearing  date  the  same  day  and  year  aforesaid  and 
then  and  there  delivered  the  said  note  so  subscribed  to  the  said  William  Newman  and 
one  James  Brander  and  one  Thomas  Chatteris  carrying  on  trade  together  in  partner- 
ship under  the  name  style  and  firm  of  Newman  Brander  and  Chatteris  by  which  said 
note  the  said  James  Brander  two  months  after  date  promised  to  pay  to  the  order  of 
the  said  William  Newman  James  Brander  and  Thomas  Chatteris  by  the  names  and 
description  of  Messrs.  Newman  Brander  and  Chatteris  28001.  value  in  account.  And 
the  said  William  Newman  James  Brander  and  Thomas  Chatteris  to  whose  order  the 
payment  of  the  said  sum  of  money  in  the  said  note  contained  was  [121]  thereby 
appointed  to  be  made  afterwards  and  before  the  payment  of  the  said  sum  of  money 
in  the  said  note  contained  or  any  part  thereof  and  before  the  time  thereby  appointed 
for  such  payment  to  wit  on  &c.  at  &c.  indorsed  the  said  note  the  handwriting  of 
one  of  them  on  their  joint  and  partnership  account  and  in  their  joint  and  partner- 
ship name  style  and  firm  of  Newman  Brander  and  Chatteris  being  thereunto 
subscribed  and  by  that  indorsement  appointed  the  contents  of  the  said  note  to  be 
paid  to  the  said  William  Mainwaring  George  Boulton  Mainwaring  and  Thomas 
Chatteris,  and  then  and  there  delivered  the  said  note  so  indorsed  to  the  said  William 
Mainwaring  George  Boulton  Mainwaring  and  Thomas  Chatteris  of  which  said  indorse- 
ment so  made  upon  the  said  note  as  aforesaid  the  said  James  Brander  afterwards  to 
wit  on  &e.  at  &c.  had  notice.  And  the  said  William  Mainwaring  George  Boulton 
Mainwaring  and  Thomas  Chatteris  aver  that  afterwards  and  when  the  said  note  became 
due  and  payable  (to  wit)  on  &c.  at  &c.  they  the  said  William  Mainwaring  George 
Boulton  Mainwaring  and  Thomas  Chatteris  shewed  and  presented  the  said  note  so 
indorsed  as  aforesaid  to  the  said  James  Brander  for  his  payment  of  the  said  sum  of 
money  therein  contained  and  then  and  there  required  him  to  pay  the  same.  But  the 
said  James  Braiider  did  not  then  or  at  any  time  whatsoever  pay  the  said  sum  of 
money  in  the  said  note  mentioned  or  any  part  thereof  but  then  and  there  wholly 
refused  so  to  do  of  all  which  premises  the  said  William  Newman  James  Brander  and 
Thomas  Chatteris  afterwards  to  wit  on  &c.  at  &c.  had  notice.  By  reason  of  all  which 
premises  and  by  force  of  the  statute  in  that  case  made  and  provided  the  said  William 
Newman  became  liable  to  pay  the  said  William  Mainwaring  George  Boulton  Main- 
waring and  Thomas  Chatteris  the  said  sum  of  money  in  the  said  note  mentioned  and 
being  so  liable  the  said  William  Newman  in  consideration  thereof  afterwards  to  wit 
on  &c.  at  &c.  undertook  and  to  the  said  William  Mainwaring  George  Boulton  Main- 
waring and  Thomas  Chatteris  then  and  there  faithfully  promised  to  pay  to  them  the 
said  sum  of  money  in  the  said  note  mentioned  when  he  the  said  William  Newman 
should  be  thereunto  afterwards  requested."  There  were  also  counts  in  indebitatus 
assumpsit  for  money  had  and  received,  money  paid,  and  money  lent,  and  on  an 
account  stated,  in  each  of  which  William  Newman  was  stated  to  be  indebted  to 
William  Mainwaring,  George  Boulton  Mainwaring,  and  Thomas  Chatteris,  and  in 
consideration  thereof,  to  have  promised  to  pay  to  them  70001.  These  counts  were 
followed  by  the  common  [122]  breach  that  VVilliam  Newman  had  not  paid  to  the  said 
William  Mainwaring,  George  Boulton  Mainwaring,  and  Thomas  Chatteris,  or  either 
of  them,  &c. 

Pleas.  1st,  Non  assumpsit.  2dly,  "That  the  said  Thomas  Chatteris,  one  of  the 
said  payees  and  indorsers  of  the  said  promissory  note  in  the  first  count  of  the  said 
declaration  mentioned,  is  one  and  the  same  person  with  the  said  Thomas  Chatteris 
one  of  the  said  Plaintiffs,  and  not  other  or  ditferent,  and  that  the  said  several  promises 
and  undertakings  in  the  said  declaration  mentioned  were,  and  each  of  them  was,  made 
by  the  said  William  Newman  together  with  the  said  Thomas  Chatteris,  jointly,  and 
not  by  him  the  said  William  Newman  separately  from  and  without  the  said  Thomas 
Chatteris,  to  wit,  &c.     And  this,  &c.     Wherefore,  &c." 

To  this  second  plea  there  was  a  special  demurrer  assigning  for  causes  "that  the 
said  William  Newman  hath  not  in  or  by  that  plea  traversed  or  denied  the  making  by 

(a)  Vide  Bosanquet  v.  fVray,  6  Taunt.  597. 
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him  the  said  William  Newman  of  the  said  promises  or  undertakings  in  the  said 
declaration  mentioned,  nor  hath  he  thereby  confessed  and  sufficiently  avoided  the 
same.  And  also  for  that  the  said  William  Newman  hath  thereby  attempted  to  plead 
in  bar  of  the  actions  of  the  said  William  Mainwaring,  George  Boulton  Mainwaririg, 
and  Thomas  Chatteris,  matters  which  ought  to  have  been  pleaded,  if  at  all,  in  abate- 
ment of  the  original  writ  of  the  said  William  Mainwaring,  George  Boulton  Main- 
waring,  and  Thomas  Chatteris,  and  not  in  bar  of  the  said  action.  And  aUo  for  that 
the  same  plea  doth  not  mention  but  wholly  omits  the  said  James  Brander  the  other 
payee  and  indorser  in  the  first  count  of  the  said  declaration  mentioned  of  the  said 
promissory  note  therein  mentioned.  And  also  for  that  the  matters  contained  in  the 
same  plea  are  wholly  immaterial  and  contain  no  answers  to  the  said  declaration  of  the 
said  William  Mainwaring,  George  Boulton  Mainwaring,  and  Thomas  Chatteris,  and 
that  the  same  is  in  other  respects  evasive,  argumentative,  and  informal." 

Lens,  Serjt.,  in  support  of  the  demurrer.  The  subject  of  the  Defendant's  plea  is, 
not  that  the  same  person  is  Plaintiff  and  Defendant,  but  that  one  of  the  Plaintiffs 
being  also  one  of  the  payees  might  have  been  made  a  Defendant.  Of  this  the  Defendant 
might  have  taken  advantage  by  plea  in  abatement,  but  having  omitted  to  do  so,  the 
Court  will  not  now  take  notice  that  this  matter,  which  is  the  proper  subject  of  a  plea 
in  abatement,  appears  on  the  record.  Deering  v.  Muor,  Cro.  Eliz.  5.54.  Cabell  v. 
Vaughan,  1  Saund.  291.  Addison  v.  Overend,  6  Term  Kep.  766.  The  [123]  course 
which  the  Defendant  should  have  pursued  is  this ;  he  should  first  have  pleaded  in 
abatement,  that  T.  Challeiis,  one  of  the  payees,  was  not  joined  as  a  Defendant,  and 
then  upon  his  being  made  a  Co-defendant,  he  should  have  pleaded  in  bar  that  the 
same  person  was  made  a  Plaintiff  and  a  Defendant.  If  it  be  insisted  that  this  could 
not  have  been  pleaded  in  abatement  because  a  better  writ  could  not  have  been  given, 
it  may  be  observed,  that  it  is  not  an  invariable  rule  that  a  better  writ  must  be  given 
in  such  a  case.  Si/monds  v.  Parnientrr,  2  Str.  1269  (a)'.  In  this  case,  however,  a  better 
writ  might  have  been  given,  since  by  such  a  writ  as  has  been  suggested  all  the  payees 
would  have  been  made  Defendants  in  the  suit.  Though  perhaps  it  may  appear  on 
the  face  of  the  first  count  that  the  same  person  who  is  one  of  the  Plaintiffs  ought  to 
have  been  made  a  Defendant,  yet  this  observation  does  not  apply  to  the  three  last 
counts,  where  the  contract  is  alleged  to  have  been  made  with  Newman  only.  It  is 
true,  that  the  plea,  which  is  pleaded  to  the  whole  declaration,  avers  that  the  several 
promises  were  made  by  Newman  coupled  with  others ;  but  that  is  only  the  subject 
of  a  plea  in  abatement  to  the  three  last  counts,  upon  the  face  of  which  it  does  not 
appear  that  T.  Chatteris  may  be  both  Plaintiff  and  Defendant :  the  plea,  therefore, 
being  pleaded  to  the  whole  declaration  is  bad.  Besiiies,  the  promises  being  jointly 
made  by  Newman,  one  James  Brander,  and  Thomas  Chatteris,  the  Defendant's  plea, 
which  states  them  to  have  been  made  by  Newman  and  Chatteris  only,  is  on  that 
account  also  incorrect. 

Heywood,  Serjt.,  contra.  As  it  was  impossible  for  the  Defendant  in  this  case  to 
give  a  better  writ  to  the  Plaintiff,  he  could  not  plead  in  abatement ;  and  as  it  was 
necessary  to  introduce  upon  the  record  the  fact  of  the  promises  being  made  jointly 
by  the  Defendant  and  one  of  the  Plaintiffs,  the  Defendant  was  compelled  to  adopt 
the  special  plea  in  question.  Had  this  matter  appeared  (iistinctly  on  the  face  of  the 
declaration,  the  Defendant  might  have  demurred,  since  the  objection  destroys  the 
Plaintift"'s  right  of  action.  No  distinction  can  now  be  taken  on  the  form  of  the 
different  counts,  because  the  plea  has  averred  that  all  the  promises  were  made  by 
Newman  and  T.  Chatteris  jointly.  With  respect  to  Addison  v.  Overend,  it  might  be 
sufficient  to  observe  that  it  was  a  case  of  tort,  and  therefore  not  applicable  to  the 
case  now  before  the  Court.  It  appears  to  me,  however,  that  the  decision  in  Addison 
V.  Overend  proceeded  on  a  mistake.  The  objection  appeared  on  the  face  of  [124]  the 
declaration  ;  now,  if  that  which  is  the  subject  of  a  plea  in  abatement  appear  on  the 
face  of  the  declaration,  why  call  for  a  plea  in  abatement]  the  only  object  of  which 
is  to  introduce  ou  the  record  that  which  will  give  the  Plaintiff  a  better  writ.  The 
cases  prove,  that  where  a  Plaintiff  by  his  own  shewing  cannot  maintain  the  action 
on  his  writ,  the  Court  will  abate  the  writ  ex  officio  (a)^.     The  argument  of  the  Court 

(a)'  Vide  etiam  Vin.  Abr.  tit.  Abatement,  (E.  b.)  Com.  Dig.  tit.  Abatement,  (I.  2). 
(a)"  Vide  1  Roll.  176.     Hob.   199,  280  and  281,  and  the  cases  collected  in  Vin. 
Ab.  lit.  Abatement,  (K.  b.) 
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in  Addismi  v.  Overend  was,  that  if  the  substance  of  a  plea  in  abatement  appear  on 
a  special  verdict  it  shall  not  abate  the  writ,  and  therefore  that  it  should  not  where 
it  appears  on  the  declaration  ;  but  it  may  be  observec',  that  if  such  a  fact  appear  on 
a  special  verdict,  it  appears  there  improperly,  since  it  ought  never  to  have  been 
received  in  evidence.  The  expression  in  Deering  v.  Moor  is,  "the  finding  it  by  the 
jury  is  not  material "  (i).  The  substance  of  the  plea  is  not  that  the  Plaintiffs  have 
sued  one  on  a  joint  contract,  but  that  one  of  the  PlaintifTs  ought  also  to  have  been 
made  a  co-defendant;  and  the  objection  is,  that  the  promise  on  which  the  Plaintiffs 
have  sued  is  such  a  promise  as  cannot  be  enforced  against  the  Defendant.  This  very 
point  was  decided  in  Moffat  and  Others  v.  Fan  Millingen,  E.  27  G-.  3,  B.  R.(c).  With 
respect  to  the  last  objection  to  the  plea,  that  one  James  Brauder  was  also  liable,  it 
may  be  answered,  that  the  name  of  Newman  alone  appears  in  the  three  last  counts, 
and  that  the  only  other  name  introduced  by  the  plea  is  [125]  that  of  Chatteris;  and 
although  the  name  of  J.  Brander  appear  on  the  first  count  as  one  of  the  payees,  uon 
constat  that  he  is  not  dead  (o). 

Cur.  adv.  vult. 

Lord  Eldon,  Ch.  J.,  on  a  subsequent  day  said ;  The  present  opinion  of  the  Court 
is,  that  the  Defendant  must  have  judgment.  Indeed  it  appears  to  me  that  the  subject 
of  the  present  plea  could  not  have  been  pleaded  in  abatement ;  because  a  plea  in 
abatement  ought  to  give  a  better  writ,  not  to  shew  that  the  Plaintiff  can  have  no 
action  at  all.  Certainly  the  case  is  of  great  importance,  and  it  has  not  been  without 
some  hesitation  that  I  have  been  able  to  come  to  a  decision  upon  it.  The  facts  of  the 
ease  are  these ;  a  man  of  the  name  of  Brander  makes  a  promissory  note  to  three 

(b)  Vid.  etiam  Harman  v.  JVhichlow,  Lach.  152,  where  this  distinction  was  taken 
by  Sir  W.  Jones,  and  agreed  by  the  Court.  So  in  IVhelpdak's  case,  5  Co.  119.  Stead 
V.  Moon,  Cro.  Jac.  1.52,  and  Holdwich  et  Ux.  v.  Chase,  All.  42,  the  Court  refused  to 
abate  the  writ  where  matter  pleadable  in  abatement  appeared  on  special  verdict.  But 
in  Horner  v.  Moor,  cited  5  Bur.  2614,  where  such  matter  appeared  on  the  declaration, 
and  in  The  King  v.  Young,  cited  6  Term  Rep.  769,  where  it  appeared  on  scire  facias 
the  Court  did  abate  the  writ  though  it  was  not  pleaded. 

(c)  Moffat  and  Others  v.  Van  Millingen,  East,  27  G.  2,  B.  R.  Indebitatus  assumpsit 
by  the  Plaintiffs  as  executors.  The  plea  averred  that  the  promises  if  any  were  made 
by  the  Defendants,  together  with  two  others,  and  the  Plaintiff  Moffatt,  and  concluded 
with  praying  that  the  declaration  might  be  quashed.  To  this  there  was  a  special 
demurrer,  assigning  for  cause  that  the  Defendant  had  concluded  by  praying  that  the 
declaration  might  be  quashed,  and  had  pleaded  in  abatement  of  the  declaration, 
whereas  he  should  have  pleaded  in  abatement  of  the  bill,  &c.  On  this  demurrer  the 
Plaintiffs  had  judgment  of  respondeas  ouster ;  whereupon  the  Defendants  now  pleaded 
in  bar,  "that  the  several  promises  and  undertakings  in  the  said  declaration  mentioned, 
if  any  such  were  or  was  made,  were  and  each  and  every  of  them  was  made  by  them, 
the  Defendants,  together  with  the  said  William  Moffatt,  one  of  the  Plaintiffs  in  this 
cause,  jointly,  and  not  by  them  the  said  Defendants  separately  from  and  without 
the  said  William  Moffatt,  to  wit,  at,  &c.  And  this,  &c.  Wherefore,  &c."  To  this 
plea  the  Plaintiffs  demurred. 

Wood,  for  the  Plaintiffs,  contended  that  this  matter  could  only  be  pleaded  in 
abatement;  that  Moffatt  was  in  auter  droit  as  executor  and  trustee;  and  that  the 
debt  was  not  extinguished  in  equity  by  his  being  executor  to  the  person  entitled. 

BuLLER,  J.  (without  hearing  Gibbs  for  the  Defendant).  The  promise  was  made 
jointly  with  one  of  the  Plaintiff's.  How  can  he  sue  himself  in  a  Court  of  Law  ?  It 
is  impossible  to  say  that  a  man  can  sue  himself. 

Judgment  for  the  Defendant. 

And  see  Lloyd  v.  Williams,  2  M.  &  S.  484.  Bosanquet  v.  fFray,  6  Taunt.  597.  De 
Tastet  V.  Shaiv,  1  B.  &  A.  664. 

(a)  See  as  to  this  point  Caiell  v.  Faughan,  and  the  notes  subjoined  thereto  in 
Williams's  Saunders,  vol.  i.  p.  291. — It  may  also  be  observed,  that  as  James  Brander 
was  not  one  of  the  Plaintiffs,  his  liability  to  be  made  a  co-defendant  was  only  the 
subject  of  a  plea  in  abatement,  (see  Williams's  Saunders  ubi  supra,)  and  consequently 
to  have  introduced  his  name  into  the  plea  in  bar,  would  have  been  incorrect. 

C.  P.  IV.— 38* 
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persons,  namely  to  Newman,  to  himself  Brander,  and  to  Thomas  Cbalteiis.  This  note 
is  indorsed  to  William  Mainwariiig,  George  Boultoii  Main  waring,  and  Thomas  Chatteris, 
who  are  clearly  the  |)ersons  appearing  on  this  record  as  Plaintiffs.  The  effect  of  a 
judgment  for  the  Defendant  will  be,  that  if  a  man  make  a  note  to  himself  an<i  others 
carrying  on  business  under  a  particular  firm,  and  that  partnership  be  dissolved,  the 
promissory  note  can  neither  be  put  in  suit  as  such,  nor  enforced  as  an  equitable  agree- 
ment, because  on  a  promissory  note  stamp.  Considering  therefore  the  quantity  of 
circulating  paper  in  this  country  standing  under  the  same  circumstances  with  the  note 
in  question,  the  consequences  of  such  a  decision  may  be  highly  injurious.  However 
the  case  of  Moffatt  v.  Van  Millingen  cited  by  my  brother  Hey  wood  is  unanswerable. 

The  case  stood  over  till  this  day,  when  the  Court  observed,  that  if  any  inconvenience 
should  result  from  a  judgment  in  favour  of  the  Defendant  it  was  for  the  Legislature 
to  interfere,  but  that  the  Defendant  was  entitled  to  judgment. 

Judgment  for  the  Defendant. 


[126]    Bailey  v.  Hantler.    Feb.  l-2th,  1800. 

Defendant  being  arrested  on  a  writ  returnable  the  last  return  of  Mich.  Term,  put  in 
bail  on  the  last  day  of  that  term,  who  justified  on  the  first  day  of  Hil.  Term  ; 
a  declaration  was  delivered  on  the  third  day  of  Hil.  Term,  and  in  the  same  Term 
judgment  was  signed  for  want  of  a  plea.  Held  regular,  the  Defendant  not  being 
entitled  to  an  imparlance  (a). 

The  Defendant  being  arrested  in  Michaelmas  Term  on  a  writ  returnable  the  last 
return  of  that  term,  put  in  bail  on  the  last  day  of  that  Term,  who  justified  on  the  first 
day  of  Hilary  Term ;  a  declaration  was  delivered  on  the  25th  of  January,  indorsed 
to  plead  in  four  days,  otherwise  judgment,  and  in  the  evening  of  that  day  a  rule  to 
plead  was  given  :  on  the  2Slh  of  January  a  plea  was  demanded,  and  on  the  31st  of 
the  same  month  judgment  was  signed  for  want  of  a  plea. 

On  a  former  day  Shepherd,  Serjt.  obtained  a  rule  Nisi  for  setting  aside  this  judg- 
ment and  all  subsequent  proceedings  thereon,  with  costs;  on  the  ground  of  the 
Defendant's  being  entitled  to  an  imparlance,  and  therefore  not  obliged  to  plead,  the 
declaration  not  having  been  delivered  until  after  the  Essoign-day  of  Hilary  Term. 
On  this  day  he  contended,  that  the  Plaintiff  should  have  delivered  his  declaration 
de  bene  esse  before  the  Essoign-day,  in  order  to  deprive  the  Defendant  of  an  imparl- 
ance over  this  term,  and  cited  a  case  to  this  effect  from  1  Cromp.  Pr.  126,  Ed.  3, 
26th  January,  1764. 

Bay  ley,  Serjt.  contra  insisted  that  the  Plaintiff  was  never  obliged  to  declare  de 
bene  esse,  and  that  he  could  not  declare  in  chief  until  the  bail  were  perfected,  which 
was  not  till  after  the  Essoign-day. 

The  Court  after  referring  to  the  officers  said,  that  although  a  Plaintiff  be  entitled 
to  declare  de  bene  esse  if  he  please  before  the  Defendant  is  in  court,  yet  that  he  is 
not  compellable  to  do  so,  and  that  the  judgment  was  therefore  regular. 

Eule  discharged  (6). 

Mr.  Justice  Buller  was  absent  during  the  whole  of  this  Term  from  indisposition. 

In  this  Term  William  Draper  Best,  of  the  Middle  Temple,  Esquire,  was  called  to 
the  honourable  degree  of  Serjeant  at  Law,  and  gave  rings  with  this  motto,  "  Libertas 
in  legibus." 

End  of  Hilary  Term. 

(a)  Vide  Thompson  v.  Jordan,  post,  137. 

(*)  Vid.  1  Sellon  Pract.  268,  ed.  2,  Hook  v.  The  Earl  of  Leicester,  2  Term  Rep.  16, 
and  Rolleston  v.  Scott,  5  Term  Rep.  372. 
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[127]  Cases  Argued  and  Determined  in  the  Courts  of  Cojuion  Pleas  and 
Exchequer  Chamber,  and  in  the  House  of  Lords;  in  Easter  Term,  in 
the  Fortieth  Year  of  the  Reign  of  George  III. 

The  King  v.  Smith.     1800. 

In  an  indictment  on  the  15  Geo.  2,  c.  28,  s.  3,  it  is  not  necessary  to  aver  that  the 
Defendant  is  a  common  utterer  of  false  money. 

The  Defendant  was  indicted  at  the  Summer  assizes  for  Kent  1799,  on  the 
15  Geo.  2,  c.  28,  s.  3. 

The  indictment  stated,  that  the  Defendant  on,  &c.  "  with  force  and  arms  at  &e. 
one  piece  of  false  and  counterfeit  money  made  and  counterfeited  to  the  likeness  and 
similitude  of  a  piece  of  good  lawful  and  current  money  and  silver  coin  of  this  realm 
called  a  half-crown,  as  and  for  a  piece  of  good  lawful  and  current  money  and  silver 
coin  of  this  realm  called  a  half-crown  then  and  there  unlawfully  unjustly  and  deceit- 
fully did  utter  to  one  J.  F.  he  the  said  Defendant  at  the  time  when  he  so  uttered  the 
said  piece  of  false  and  counterfeit  money  then  and  there  well  knowing  the  same  to 
be  false  and  counterfeit,  and  also  that  he  the  said  Defendant  at  the  time  when  he  so 
uttered  the  said  piece  of  false  and  counterfeit  money  as  aforesaid  to  wit  [128]  on 
&c.  at  etc.  had  about  him  the  said  Defendant  in  the  custody  and  possession  of  him 
the  said  Defendant  one  other  piece  of  false  and  counterfeit  money  made  and  counterfeited 
to  the  likeness  and  similitude  of  a  piece  of  good  lawful  and  current  money  and  silver 
coin  of  this  realm  called  a  half  crown  he  the  said  Defendant  then  and  there  well 
knowing  the  said  last  mentioned  piece  of  false  and  counterfeit  money  to  be  false  and 
counterfeit.     In  contempt,  &c.  against  the  form  of  the  statute  "  &c.(a). 

The  Defendant  was  tried  and  found  guilty  before  Buller,  J.,  who  reserved  the 
following  question  for  the  opinion  of  the  Judges,  viz.  Whether  the  indictment 
should  have  concluded  with  an  averment  that  the  Defendant  was  a  common  utterer 
of  false  money  ? 

The  case  was  argued  before  the  Judges  (absent  Buller  J.)  in  the  Exchequer 
Chamber 

Gurney,  for  the  prisoner,  contended,  that  when  the  law  gives  any  particular  name 
to  an  offence,  that  offence  ought  not  to  be  described  in  an  indictment  by  any  circum- 
locution ;  as  in  murder  where  all  the  circumstances  which  constitute  the  crime,  if 
stated  in  the  indictment,  will  not  dispense  with  the  allegation  that  the  party  is  guilty 
of  murder;  that  the  same  rule  obtained  with  respect  to  perjury,  and  that  as  the 
statute  had  in  this  instance  declared  that  a  person  under  certain  circumstances  should 
be  deemed  a  common  utterer  of  false  money,  the  indictment  ought  to  have  charged 
him  with  being  so,  in  the  very  words  of  the  statute. 

Fielding,  on  the  part  of  the  prosecution,  argued,  that  the  conclusion  of  law 
necessarily  resulted  from  the  facts  set  forth  ;  that  the  Legislature  after  stating  the 
circumstances  which  constitute  the  crime,  had  declared,  that  a  person  offending  against 
this  provision  of  the  act,  should  be  "  deemed  and  taken  to  be  a  common  utterer," 
which  words  are  equivalent  to  the  expression  "adjudged  a  common  utterer;"  that 
this  case  therefore  was  not  like  those  where  [129]  a  technical  name  having  been  given 
by  the  Legislature  to  the  offence  itself,  that  name  must  be  employed  iu  describing  such 
offence. 

(o)  Which  enacts,  "that  if  any  person  whatsoever  shall  utter  or  tender  in  payment 
any  false  or  counterfeit  money  knowing  the  same  to  be  false  or  counterfeit  to  any 
person  or  persons  and  shall  either  the  same  day  or  within  the  space  of  ten  days  then 
next  utter  or  tender  iu  payment  any  more  or  other  false  or  counterfeit  money  knowing 
the  same  to  be  false  or  counterfeit  to  the  same  person  or  persons  or  to  any  other 
person  or  persons  or  shall  at  the  time  of  such  uttering  or  tendeiing  have  about  him  or 
her  in  his  or  her  custody  one  or  more  piece  or  pieces  of  counterfeit  money  besides 
what  was  so  uttered  or  tendered  then  such  person  so  uttering  or  tendering  the  same 
shall  be  deemed  and  taken  to  be  a  common  utterer  of  false  money  and  being  thereof 
convicted  shall  suffer  a  year's  imprisonment,  and  shall  find  sureties  for  his  or  her 
good  behaviour  for  two  years  more  to  be  computed  fiom  the  end  of  this  said  year." 
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At  the  ensuing  Spring  assizes  for  Kent,  Heath,  J.,  delivered  the  opinion  of  the 
Judges  that  the  indictment  was  well  enough. 

Gibson  v.  Chaieks.     May  5th,  1800. 

[Discussed,  Clissold  v.  Cratchley,  [1910]  2  K.  B.  250.] 

In  an  action  for  maliciously  holding  to  bail,  it  is  not  sufficient  to  prove  that  the  writ 
was  sued  out  after  payment  of  the  debt,  if  the  circumstances  atl'ord  no  inference  of 
malice ;  but  in  such  case  evidence  of  actual  malice  must  be  given  (a)'. 

This  was  an  action  on  the  case  for  maliciously  and  without  any  just  or  probable 
cause  anesting  the  Plaintiff  and  holding  him  to  bail. 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Hilary 
term,  it  appeared  that  the  Plaintiff  and  the  Defendant  were  both  resident  at  North 
Shields  in  Nortliuraborlaiid,  the  former  being  the  master,  and  the  latter  the  owner 
of  a  ship  ;  that  some  mattcis  in  difference  between  them  having  been  submitted  to 
arbitration,  the  Plaintiff  was  awarded  to  pay  the  sum  of  191.  14s.  on  the  31st  of 
November  1797,  but  in  consequence  of  his  l)eing  absent  from  home  at  that  time,  and 
not  returning  till  March  1799,  did  not  pay  the  sura  awarded  ;  that  in  December  1798 
the  Defendant  being  in  London  made  an  affidavit  of  debt  to  hold  the  Plaintiff  to  bail, 
and  thai  a  writ  issued  thereupon  ;  that  on  the  Plaintiff's  return  to  North  Shielils  in 
March  1799,  he  hearing  of  the  Defendant's  intention  to  airest  him,  paid  the  debt  to 
the  Defen<ianl's  agent  at  North  Shields,  and  took  a  receipt  for  the  amount;  that  on 
the  4lh  of  May  following,  the  PJaintilf  having  arrived  in  the  river  Thames  from  North 
Shields,  was  arrested  and  holden  to  bail  by  the  Defendant's  attornej',  on  an  alias  writ 
taken  out  at  that  time,  but  grounded  on  the  affidavit  made  by  the  Defendant  in 
December  1798.  His  Lordship  being  of  opinion  that  it  was  necessary  to  prove  express 
malice,  and  that  no  evidence  of  malice  had  been  given,  nonsuited  the  Plaintiff. 

Best,  Serjt.,  now  moved  for  a  rule  nisi  to  set  abide  this  nonsuit,  and  have  a  new  trial ; 
contending  that  the  case  was  distinguishable  from  that  of  Scheihel  v.  Fairbain,  ante, 
vol.  i.  p.  388  ;  the  writ  on  which  the  Plaintiff  in  that  case  was  arrested  having  been 
sued  out  previous  to  the  time  when  the  debt  was  paid,  whereas  the  writ  in  the  present 
instance  was  actually  taken  out  after  the  debt  had  been  discharged  and  the  receipt 
given  ;  that  the  ground  of  complaint  in  Scheihel  v.  Fairbain  was  a  mere  nonfeasance 
in  [130]  the  Defendant  who  had  omitted  to  countermand  a  writ  previously  sued  out, 
and  was  so  treated  by  the  Court,  but  that  this  was  a  malfeasance  and  came  expressly 
within  the  rule  laid  down  in  JFaterer  v.  Freeman,  Hob.  267,  that  a  man  is  liable  to  an 
action  if  he  sue  against  his  release,  or  after  the  debt  duly  psid.  Ho  observed,  that 
the  rule  with  respect  to  proving  malice  in  actions  for  malicious  prosecutions,  did  not 
hold  in  the  case  of  actions  for  holding  to  bail  in  a  mere  civil  suit,  since  the  rule  in  the 
former  instance  proceeded  on  the  danger  of  discouraging  prosecutions  for  public 
offences. 

But  the  Court  were  of  opinion  that  the  facts  of  this  case  precluded  any  inference 
of  malice,  and  that  ihe  Plaintiff  therefore  to  entitle  himself  to  recover,  ought  to  have 
given  evidence  of  actual  malice. 

Best  took  nothing  by  his  motion. 

Shirley  v.  Sankey  and  Others,  Executors  of  CoUingwood.     May  8th,  1800. 

An  action  will  not  lie  on  a  promissory  note  given  in  payment  of  a  wager 
on  the  amount  of  the  hop-duties  (a)''. 

This  was  an  action  on  a  promissory  note  for  1671.  10s.  dated  the  12th  July  1793. 

The  cause  was  tried  before  Hotham,  B.,  at  the  last  Spring  assizes  for  Kent,  when 
it  was  proved  that  in  August  1792  the  Plaintiff  and  the  Defendant's  testator  laid  a 
wager  on  the  amouut  of  the  hop-duties  for  that  year ;  that  the  event  proving  favour- 

(a)'  Vide  JFetherden  v.  Emhden,  1  Campb.  295,  299.  Page  v.  JViple,  3  East,  314. 
Sinclair  v.  Eldred,  4  Taunt.  7. 

{a)'^  Vide  Tappenden  v.  Randall,  post,  4G7.     Gilherl  v.  Sykes,  16  East,  150. 
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able  to  the  Plaintiff,  the  Defendants'  testator  gave  him  the  promissory  note  in  question 
for  the  amount  of  the  wager. 

At  the  trial  it  was  objected,  that  since  it  was  established  by  the  case  of  Atherfold 
V.  Beard,  2  Terra  Rep.  610,  that  wagers  on  the  amount  of  the  hop-duties,  or  of  any 
other  branch  of  the  public  revenue,  were  illegal,  and  no  action  could  be  maintained 
upon  them,  therefore  the  present  Plaintiff  could  not  maintain  an  action  on  this  note, 
the  consideration  of  which  was  a  wager  upon  the  amount  of  the  hop-duties. 

The  learned  judge,  being  of  that  opinion,  nonsuited  the  Plaintiff. 

Bayley,  Serjt.,  on  a  former  day  moved  to  set  aside  that  nonsuit,  and  contended 
that  this  case  was  distinguishable  from  Atherfold  v.  Beard ;  first  because  the  note  was 
not  given  until  the  growth  of  the  hops  was  complete,  consequently  it  was  not  possible 
for  either  party  to  affect  the  amount  of  the  duties  with  a  view  to  his  own  interest ; 
secondly,  that  as  the  question  re-[131]  speeting  the  amount  of  the  duties  was  admitted 
by  the  note  to  be  in  favour  of  the  Plaintiff,  no  discussion  of  that  question  need  now 
take  place,  and  therefore  no  inconvenience  could  arise  to  the  public.  He  urged  that 
this  note  stood  on  a  different  footing  from  notes  given  on  smuggling  or  other  illegal 
transactions  of  that  kind,  since  the  wager  which  was  the  consideration  of  it,  was 
neither  illegal  or  immoral  in  itself,  though  the  Court  had  refused  to  enforce  it  on 
account  of  public  inconvenience. 

The  Court  said,  they  would  look  into  the  case  of  Atherfold  v.  Beard  before  they 
granted  a  rule  nisi,  and  on  this  day. 

Lord  Eldon,  Ch.  J.,  said,  "We  can  discover  no  difference  between  this  case  and 
that  of  Atherfold  v.  Beard.  There  also  the  discussion  respecting  the  amount  of  the 
hop-duties  was  shut  out;  for  the  Plaintiff  gave  in  evidence  the  admission  of  the 
Defendant  that  he  had  lost  his  wager,  and  upon  that  evidence  obtained  a  verdict  (ay. 
What  difference  then  is  there  between  the  two  cases'^ 

Bayley,  Serjt.,  took  nothing  by  his  motion. 

M.  TATTERSALL  Administratrix  of  W.  Tattersall  v.  Groote.     May  12th,  1800. 

[Explained  and  distinguished,  Belfield  v.  Bourne,  [1894]  1  Ch.  521.] 

If  A.  and  B.  in  consideration  of  a  sum  of  money  paid  by  one  to  the  other  enter  into 
partnership  and  covenant  in  case  of  a  dissolution  of  the  partnership  to  submit  all 
matters  relating  thereto  to  arbitration,  the  arbitrators  are  not  thereby  authorized 
to  determine  whether  any  part  of  the  sum  of  money  which  was  the  consideration  of 
the  partnership  should  be  refunded  {a)^. — Semb.  that  no  action  can  be  maintained 
for  refusing  to  nominate  an  arbitrator  in  pursuance  of  a  covenant  to  refer  matters 
to  arbitration. 

Covenant.  The  declaration  stated,  that  by  an  indenture  dated  the  2d  of  January 
1797,  between  G.  W.  Groote,  the  Defendant,  and  W.  Tattersall,  the  Plaintifl's 
intestate,  reciting  that  in  consideration  of  4201.  paid  to  G.  W.  Groote  by  W.  Tattersall, 
G.  W.  Groote  agreed  to  accept  W.   Tattersall   as  a  partner   in   his  business  of   an 

(o)i  In  that  case  which  came  on  by  motion  in  arrest  of  judgment,  Grose  J.  observed, 
that  the  objection  to  the  wager  appeared  upon  the  face  of  the  record  ;  where  the 
Defendant's  admission  as  to  the  amount  of  the  duties  could  not  appear.  And  in  Good 
V.  Elliot,  3  Term  Rep.  700,  Buller,  J.,  remarked  that  the  case  of  Atherfold  v.  Beard 
established  that  if  an  action  lead  to  improper  inquiries,  it  may  be  stopped  in  limine ; 
and  that  the  case  could  not  have  been  decided  on  any  other  ground,  because  the  con- 
fession of  the  Defendant  excluded  any  actual  discussion  concerning  the  public  revenue. 
The  principal  case  however  being  an  action  on  a  promissory  note,  nothing  appeared 
upon  record  which  could  lead  to  improper  inquiries ;  no  evidence  respecting  the 
amount  of  the  duties  was  necessary  to  substantiate  the  Plaintiff's  case  ;  and  it  seems 
doubtful,  whether  the  Defendant  could  have  been  permitted  to  enter  into  such 
evidence,  after  having  acknowledged  the  loss  of  the  wager  by  giving  the  note  in 
question.  At  all  evetits,  it  does  not  seem  necessarily  to  follow  that  the  Plaintiff  ought 
to  fail  in  his  suit  beciuse  the  Defendant  under  some  possible  circumstances  might  have 
a  defence  dep3nding  upon  evi  lencs  improper  to  ba  admitted. 

(«)2  And  see  Cooke  v.  Lucas,  2  East,  395. 
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apothecary,  it  was  witnessed  that  in  consideration  [132]  of  the  prdinises  they  became 
partners  in  the  business  aforesaid,  subject  to  the  provisoes  and  agreements  in  the 
indenture  containeti  ;  that  it  was  "  covenanted  by  and  between  the  said  G.  W.  Groote 
and  W.  Tattersall,  and  G.  W.  Groote  and  W.  Tattersall  deceased,  and  each  of  them 
for  himself  his  executors  and  administrators  <lid  covenant  promise  and  agree  to  and 
with  the  other  of  them  his  executors  and  administrators  that  if  at  any  time  during 
that  co-partnership  or  at  or  after  any  determination  thereof  any  variance  dispute 
doubt  or  question  should  arise  happen  or  be  moved  between  the  said  parlies  or  either 
of  them  their  executors  or  administrators  in  for  about  or  touching  the  said  joint 
concern  or  copartnership  or  any  covenant  agreement  clause  matter  or  thing  therein 
contained  or  in  the  construction  thereof,  or  in  anywise  relating  thereto,  then  every 
such  variance  dispute  doubt  or  question  should  be  referred  to  and  be  resolved  and 
determined  by  two  indifferent  persons  to  be  elected  and  chosen  by  the  said  partners, 
that  is  to  say,  one  by  each  of  them  within  twenty  days  next  after  such  variance 
dispute  doubt  or  question  should  arise  happen  or  be  moved,"  with  power  to  the 
arbitrators  to  elect  an  umpire  in  case  of  dispute  ;  and  that  each  of  them  covenanted 
to  abide  by  the  determination  of  the  arbitrators  "  without  any  further  dispute  or 
trouble  whatsoever."  The  declaration  then  averred,  that  on  the  11th  of  December 
1798,  the  co-partnership  was  dissolved  by  consent,  and  that  after  such  dissolution 
W.  Tattersall  conceiving  himself  entitled  to  a  return  of  the  4201.  the  consideration  of 
the  co-partnership,  all  disputes  touching  the  same  were  referred  to  the  award  of  two 
indifferent  persons  elected  for  the  purpose  by  the  said  W.  Tattersall  and  G.  W.  Groote, 
but  that  W.  Tattersall  died  before  any  award  was  made  ;  that  since  his  death  the 
Plaintiff  Margaret  Tattersall  conceiving  herself  to  be  entitled  to  the  said  4201.  as 
administratrix,  in  order  to  put  an  end  to  the  dispute,  did  within  20  days  proceed  to 
name  to  the  said  G.  W.  Groote  an  indifferent  person  as  an  arbitrator  on  her  part,  and 
requested  the  said  G.  W.  Groote  to  name  one  on  his  part.  The  breach  was,  that 
G.  W.  Groote  refused  to  nominate  an  arbitrator,  whereby  the  Plaintifl'  was  prevented 
from  recovering  by  means  of  the  said  arbitration  the  said  4201.  paid  as  the  considera- 
tion of  the  said  copartnership,  and  which  was  dissolved  without  any  benefit  accruing 
thereby,  either  to  the  said  W.  Tattersall  in  his  life-time,  or  to  the  Plaintiflf  as  his 
administratrix  since  his  death. 

The  Defendant  prayed  oyer  of  the  indenture,  by  which  it  ap-[133]-peared,  that 
G.  W.  Groote  apothecary  to  Her  Royal  Highness  the  Duchess  of  York,  and 
W.  Tattersall  man-midwife  and  apothecary,  entered  into  partnership  for  so  long  a 
time  as  they  should  mutually  agree,  the  latter  paying  to  the  former  4201. ;  that  they 
entered  into  the  several  covenants  usually  contained  in  articles  of  partnership;  that 
G.  \V.  Groote  then  covenanted  with  W.  Tattersall  not  to  interfere  with  or  endeavour 
to  turn  to  his  own  advantage  that  part  of  the  practice  established  during  the  co-partner- 
ship which  respected  midwifery,  but  that  W.  Tattersall,  his  executors,  administrators 
and  assigns,  should  be  at  liberty  after  the  dissolution  of  the  partnership  to  carry  on 
that  part  of  the  business  or  dispose  of  it  to  their  own  advantage  ;  then  followed  the 
covenant  as  set  out  in  the  declaration,  for  referring  all  matters  in  dispute  to  arbitrators, 
and  abiding  by  their  award. 

The  Defendant  then  demurred  generally  to  the  declaration ;  and  the  Plaintiff 
joined  in  demurrer. 

Lens,  Serjt.,  in  support  of  the  demurrer.  1st,  This  action  is  novel  in  its  kind,  and 
cannot  be  maintained.  The  covenant  on  which  it  is  founded  is  not  so  far  binding  as 
to  oust  the  jurisdiction  of  the  courts  of  common  law  ;  for  it  cannot  be  pleaded  in  bar 
to  an  action  in  those  courts.  Thompson  v.  Charnock,  8  Term  Rep.  139.  Now  if  it 
were  so  far  binding  as  to  subject  a  party  to  damages  for  not  submitting  to  aibitration, 
the  same  consequence  would  ensue  as  if  the  party  were  allowed  to  plead  it  in  bar. 
It  is  true  that  in  Hal/hide  v.  Penning,  2  Brown  Chan.  Cas.  336,  an  agreement  to  refer 
all  matters  in  difference  was  allowed  to  be  pleaded  to  a  bill  filed  for  a  partnership 
account,  but  in  that  case  it  was  also  agreed  that  they  would  not  sue  either  at  law  or 
in  equity  :  and  even  this  determination  is  much  shaken  by  the  subsequent  case  of 
Mitchell  v.  Ilanis,  2  Vez,  jun.  129.  Such  an  action  as  the  present,  if  it  could  be 
supported,  would  be  altogether  fruitless;  since  it  would  be  impossible  for  the  jury  to 
ascertain  the  damage  sustained  by  refusing  to  submit  to  an  arbitration,  when  it 
cannot  appear  what  the  result  of  such  an  arbitration  would  be.  2dly,  This  case  is 
not  within  the  covenant,  which  directs  that  all  matters  relating  to  the  co-partnership 
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shall  be  referred  to  arbitration,  whereas  the  subject  of  the  present  dispute  is  the 
original  consideration  of  entering  into  the  co-partnership.  3dly,  By  the  terms  of  the 
covenant  one  arbitrator  is  to  be  named  by  each  of  the  partners ;  but  the  Plaintiff  who 
is  executrix  to  one  of  the  partners  has  no  authority  to  nominate,  and  consequently 
cannot  sue  the  Defendant  for  omitting  to  nominate  on  his  part. 

[134]  Shepherd,  Serjt.,  contra.  1st,  It  is  clear  that  an  agreement  to  refer  matters 
in  dispute  to  arbitration  is  not  illegal.  Such  agreements  are  recognised  and  enforced 
by  the  9  &  10  of  Will.  3,  c.  15.  But  where  a  man  covenants  to  do  any  thing  which 
by  law  he  may  do,  he  is  liable  to  an  action  for  non-performance  of  his  covenant. 
Many  things  may  be  the  subject  of  an  action  of  covenant,  though  the  result  of  the 
decision  would  require  a  further  investigation.  Thus  if  a  man  covenant  to  account, 
an  action  may  be  maintained  on  his  refusal  to  do  so;  yet  a  subsequent  action  would 
be  necessary  to  recover  the  balance  of  the  account.  Whatever  difficulty  may  be 
found  in  ascertaining  the  damage,  the  only  question  now  is.  Whether  the  action  be 
not  maintainable'!  2d,  Nothing  can  be  larger  than  the  expressions  of  this  covenant. 
The  terms  upon  which  the  partnership  should  be  dissolved  is  clearly  within  the 
meaning  of  them.  It  is  possible  that  the  propriety  of  restoring  the  4201.  or  a  pro- 
portionable part  of  it,  might  be  the  foundation  of  a  suit  in  equity  ;  as  if  some  fraud 
had  been  practised  in  the  formation  of  the  partnership.  If  therefore  this  question 
could  be  the  foundation  of  a  suit  in  equity,  it  was  clearly  a  proper  subject  for  arbitra- 
tion. 3dly,  The  Court  will  so  construe  the  covenant  as  to  give  effect  to  the  intention 
of  the  parties.  The  words  of  the  covenant  respect  any  difference  which  shall  be 
moved  between  the  said  parties  or  either  of  them,  their  executors  or  administrators; 
it  would  therefore  be  absurd  to  confine  the  agreement  to  nominate  arbitrators  to  the 
partners  themselves. 

Lord  Eldon,  Ch.  J.  (after  stating  the  case).  These  articles  purport  to  be  au 
agreement  between  two  gentlemen  conversant  in  the  different  branches  of  the  medical 
profession  ;  and  one  of  them  has  thereby  decided  for  himself,  that  it  was  worth  his 
while  to  give  4201.  to  the  other  on  the  establishment  of  a  joint  concern.  It  was 
competent  to  him  to  decide  on  the  prudence  of  such  a  measure,  taking  into  considera- 
tion the  probability  of  the  connection  being  of  long  continuance  or  not.  It  is  very 
evident  from  the  covenant  which  provides  that  the  practice  of  midwifery  shall  belong 
wholly  to  Mr.  Tattersail,  after  the  dissolution  of  the  partnership,  that  he  might  derive 
a  sufficient  inducement  for  entering  into  it  from  the  hope  of  being  soon  able  to  establish 
his  character  in  that  branch,  and  then  to  dissolve  the  partnership  and  set  up  for 
himself.  He  declined  entering  into  articles  for  a  definite  period  of  time  ;  we  may 
therefore  lay  out  of  the  case  the  whole  doctrine  of  equity  respecting  agreements 
between  masters  and  apprentices,  where  part  of  the  consideration  has  been  restored  to 
the  [135]  latter  on  the  ground  of  its  having  been  paid  with  a  view  to  some  continued 
benefit  which  has  been  interrupted  by  some  unexpected  event.  The  case  has  been 
argued  on  these  grounds.  I  shall  first  consider  the  second,  and  on  that  point  I  am 
clearly  of  opinion  that  the  case  is  not  within  the  articles.  See  how  it  stands.  In 
consideration  of  4201.  to  be  paid  by  Mr.  Tattersail,  the  parties  agree  to  enter  into  the 
ai  tides.  The  covenant  to  refer  matters  to  arbitration  in  point  of  consideration,  is 
sustained  by  the  payment  of  4201.  and  yet  by  virtue  of  that  very  covenant  it  is  now 
made  a  matter  of  dispute  whether  the  4201.  ought  to  have  been  paid  or  not.  Courts 
of  equity  will  interfere  in  cases  where  fraud  has  been  practised,  and  order  the  con- 
sideration to  be  returned  ;  but  then  they  treat  the  articles  as  a  nullity  in  consequence 
of  the  fraud  ;  whereas  here  the  parties  apply  to  a  court  of  law  to  enforce  a  covenant 
in  the  articles,  because  they  are  binding.  Large  as  the  words  are,  1  do  not  think  that 
they  authorise  a  demand  of  an  arbitration  on  the  point,  whether  the  consideration  of 
the  articles  should  have  been  paid  or  not.  With  respect  to  the  third  point,  I  do  not 
feel  that  we  are  bound  to  struggle  to  make  sense  of  the  terms  which  the  parties  have 
used.  It  can  hardly  be  doubted  that  the  parties  meant  to  extend  the  power  of 
nomination  to  their  executors  and  administrators:  but  the  words  are  ''partners  and 
each  of  them."  Now  there  is  no  sufficient  reason  in  this  case  for  extending  those 
words  beyond  their  obvious  sense.  On  these  two  last  grounds  therefore  I  am  clearly 
of  opinion  that  judgment  must  be  given  for  the  Defendant. 

With  respect  to  the  first  point,  if  it  were  necessary  to  give  an  opinion  I  should 
wish  to  take  lime  to  consider  of  it.  This  is  quite  clear,  that  there  is  no  instance  of 
such  an  action  as  the  present  having  ever  been  brought  in  a  court  of  law,  and  it  is 
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equally  clear  that  though  courts  of  equity  will  decree  the  specific  performance  of 
reasonable  covenants  where  substantial  damages  cannot  be  obtained  in  a  court  of  law, 
yet  no  man,  I  apprehend,  ever  heard  of  a  suit  in  equity  to  compel  the  specific  per- 
formance of  a  covenant  to  refer  disputes  to  arbitration.  In  Jl-'eUingkm  v.  Mackintosh, 
2  Atk.  569,  Lord  Ilardwicko  overruled  a  plea  of  covenant  to  refer  matters  in 
difference  which  was  pleaded  to  a  bill  for  a  discovery-  Lord  Kenyon,  indeed,  in 
Ilulfhide  V.  Fenning,  supported  such  a  plea;  but  then  the  words  there  were,  "before 
they  brought  any  suit."  I  think  I  do  not  misconstrue  the  case  of  Mitchell  v.  Harrig, 
by  [136]  stating  that  the  opinion  of  Lord  Loughborough  did  not  agree  with  the 
doclrine  laid  down  in  Ualfhide  v.  Fenning.  In  the  discussion  of  Mitchell  v.  Harris, 
the  counsel  were  asked  by  the  Lord  Chancellor  if  an  action  like  the  present  had  ever 
been  known  in  a  court  of  law,  and  it  was  admitted  that  no  instance  was  to  be  found. 
It  would  be  difficult  to  direct  a  jury  upon  what  lule  to  proceed  in  assessing  damages 
in  such  an  action  ;  for  non  constat  that  the  PlaintitT  would  have  succeeded  in  the 
arbitration.  The  covenant,  therefore,  seems  nugatory,  or  if  not  so,  yet  it  cannot  be 
enforced  as  tending  to  exclude  the  jurisdiction  of  the  courts. 

Heath,  J.  I  am  of  the  same  opinion.  If  it  were  necessary  to  decide  the  ease 
upon  the  first  ground,  I  should  wish  to  consider  it  more  fully.  It  appears  to  me, 
however,  that  the  covenant  is  tantamount  to  a  covenant  to  forbear  suing.  Indeed  it 
does  not  appear  upon  these  pleadings  that  the  Plaintifl"  is  entitled  to  the  4201.  whereas 
he  was  bound  to  make  out  a  title  to  recover  it.  Thus  in  an  action  for  not  accounting, 
the  Plaintiff  must  shew  that  the  Defendant  has  received  a  certain  sum  of  money  ; 
otherwise  no  legal  difference  appears  between  them.  In  the  same  manner  an  action 
can  never  lie  for  not  going  before  an  arbitrator  unless  it  appear  that  there  is  a  fair 
subject  of  arbitration.  By  the  words  of  the  covenant  in  the  present  case,  the  power 
of  nominating  arbitrators  is  confined  to  the  partners  themselves. 

ROOKE,  J.  On  the  first  objection  the  inclination  of  my  opinion  is,  that  the 
covenant  is  futile :  but  it  is  not  necessary  to  decide  that  point.  On  the  two  last 
grounds  I  am  of  opinion  that  judgment  should  be  given  fur  the  Defendant. 

Judgment  for  the  Defendant. 


[137]     Murphy  v.  Cadell.     May  13th,  1800. 

The  Court  will  not  stay  proceedings  in  an  action,  on  the  ground  of  a  bill  depending 
in  chancery  for  the  same  cause. 

This  was  an  application  to  stay  proceedings  in  an  action  in  this  Court,  on  the 
ground  of  the  Plaintiff'  having  filed  a  bill  in  Chancery  against  the  Defendant  for  a 
discovery  and  an  account  respecting  the  very  matters  for  which  he  was  pursuing  his 
remedy  here. 

Cockell,  Serjt.,  shewed  cause  against  the  rule,  and  cited  Jones  v.  Clay,  ante,  vol.  i. 
p.  191,  where  the  Court  refused  to  compel  a  parly  to  elect  whether  he  would  proceed 
by  indictment  or  action  for  the  same  cause. 

Shepherd,  Serjt.,  argued  in  support  of  the  rule. 

But  the  Court  were  of  opinion  they  could  not  interfere,  observing,  that  possibly 
the  Defendant  might  be  in  contempt  in  Chancery  for  having  put  in  an  insufficient 
answer. 

Rule  discharged  without  costs. 


Payne  v.  Whaley.    May  13th,  ISOO. 

Allowance  of  a  writ  of  error  may  be  served  before  the  Plaintiff  is  entitled  to 

sign  final  judgment. 

Best,  Serjt.,  having  obtained  a  rule  nisi  for  setting  aside  a  fieri  facias  in  this  case 
and  all  proceedings  thereon,  as  being  subsequent  to  the  allowance  of  a  writ  of  error  ; 

Bayley,  Serjt.,  shewed  cause  and  contended  that  the  allowance  of  the  writ  of  error 
was  irregular,  inasmuch  as  it  was  serve  1  bafore  the  Plaintiff  was  entitled  to  sign  a 
final  judgment. 
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But  the  Court  held  the  allowance  regular  (a)'. 
Rule  absolute. 

Thompson  v.  Jordan.    May  14th,  1800. 

If  the  writ  by  which  a  replevin  is  removed  be  returnable  on  the  first  return  of  the 
term,  and  the  Plaintiff  do  not  declare  within  four  days  before  the  end  of  that  term, 
the  Defendant  is  entitled  to  an  imparlance ;  though  he  has  not  appeared  within 
the  term. 

This  was  a  rule  obtained  by  Lens,  Serjt.,  calling  on  the  Plaintiflf  to  shew  cause  why 
the  interlocutory  judgment,  and  all  subsequent  proceedings  thereon,  should  not  be  set 
aside  for  irregularity,  with  costs. 

The  Defendant  having  distrained  upon  the  Plaintiff  for  rent,  the  latter  replevied 
the  goods,  and  on  the  16th  of  December,  1799,  removed  the  action  of  replevin  into 
this  Court  by  a  writ  [138]  of  accedas  ad  curiam  (a)-,  returnable  on  the  first  return  of 
Hilary  term  (Jan.  20),  1800.  Previous  to  the  return  of  this  writ  it  was  shewn  to  the 
Defendant's  attorney  who  undertook  to  appear ;  but  on  the  22d  of  January  no  appear- 
ance having  been  entered,  the  Plaintiff  ruled  the  Defendant  to  appear  in  four  days, 
and  on  the  4th  of  February  the  Plaintiff's  attorney  gave  notice  to  the  Defendant's 
attorney  that  the  writ  of  accedas  ad  curiam  had  been  returned  and  filed,  and  demanded 
that  an  appearance  should  be  entered,  adding,  that  unless  an  appearance  were  entered 
a  distringas  would  issue.  On  the  8th  of  Febiuary  no  appearance  having  been  entered, 
the  Plaintiff  sued  out  a  distringas  returnable  on  the  last  return  of  Hilary  term  (Feb.  12). 
On  the  14th  of  February,  being  two  days  after  the  expiration  of  Hilary  term,  the 
Defendant  entered  an  appearance,  and  on  the  same  day  a  declaration  was  delivered, 
and  a  rule  to  avow  served  on  the  Defendant;  which  rule  not  having  been  complied 
with,  interlocutory  judgment  was  signed.  The  objection  to  the  regularity  of  the  judg- 
ment was,  that  as  the  writ  of  accedas  ad  curiam  was  returnable  on  the  first  return  of 
Hilary  term,  and  the  declaration  was  not  delivered  until  two  days  after  the  end  of 
that  term,  the  Defendant  was  entitled  to  an  imparlance. 

Best,  Serjt.,  now  shewed  cause,  and  admitted,  that  as  the  Plaintiff  instead  of 
enforcing  the  undertaking  of  the  Plaintiff's  attorney  had  proceeded  by  distringas, 
the  case  must  be  considered  as  if  no  such  undertaking  had  been  made  ;  but  he  con- 
tended, that  as  the  Plaintiff  had  been  prevented  from  declaring  within  four  days 
before  the  end  of  Hilary  term  by  the  Defendant  neglecting  to  appear,  the  latter  was 
not  entitled  to  an  inoparlance.  He  cited  Rooke  v.  The  Earl  of  Leicester,  2  T.  R.  16,  & 
1  Sellon,  Prac.  268. 

[139]  But  the  Court  (after  consulting  the  officers)  were  of  opinion,  that  the  excep- 
tion {af  contended  for  did  not  apply  to  the  action  of  replevin  ;  and  that  the  Defendant 
therefore  was  entitled  to  an  imparlance. 

Rule  absolute  without  costs. 

{ay  Vid.  Gravall  v.  Stimpson,  vol.  i.  p.  479,  for  what  is  said  on  this  subject  by 
Eyre  Ch.  J. 

(«)■-  This  writ  is  only  a  species  of  recordari  facias  loquelam,  and  is  employed  when 
"a  replevy  is  sued  by  plaint  in  the  court  of  any  other  lord  than  in  the  county  court 
before  the  sheriff."  By  this  writ  the  sheriff  is  directed  to  go  to  the  court  of  the  lord, 
and  there  record  the  plaint ;  whereas  the  common  recordari  facias  loquelam  directs 
him  to  record  that  plaint  which  is  in  his  own  court.  F.  N.  B.  70,  B.  AVhere  the 
replevin  is  by  writ  out  of  Chancery,  either  in  the  county  court  or  in  the  court  of  a 
lord  of  a  Hundred,  &c.  it  must  be  removed  by  Pone.  F.  N.  B.  69,  M.  70,  A.  Et 
sciendum  est  quod  Recordare  vel  Pone  pro  defendente  semper  debet  fieri  cum  causa, 
sive  loquela  sit  in  curia  regis  sive  alterius.  Et  si  loquela  sit  in  curia  Wapentachii 
Hundredi,  &c.  alteiius  magnatis,  semper  inferenda  est  causa,  sive  fuerit  pro  petente 
sive  pro  defendente.  Si  autem  loquela  fuerit  in  aliqua  curia  regis  non  fiat  pro  petente 
cum  causS,,  sed  pro  defendente  :  sic  Reg.  Orig.  85  b.  Vide  etiam  2  Inst.  339.  There 
is  also  an  accedas  ad  curiam  where  false  judgment  has  been  given  in  a  Hundred  court, 
court  baron,  &c.  F.  N.  B.  18  A.  B.  Anil  if  justice  be  delayed  in  the  little  writ  of 
right,  the  demandant  shall  have  a  writ  quod  vicecomes  accedat  in  propria  persona  sua 
ad  curiam,  &c.  ad  videndum  quod  plena  justitia  exhibeatur,  &c.     Reg.  Orig.  9  b. 

(a)3  Vid.  Bayley  v.  Hantler,  ante,  p.  126,  and  the  cases  there  referred  to, 
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(In  the  Exchequer  Chamber.) 

Lord  Petrk  v.  Lord  Auckland  and  Lord  Gower,  Postmaster-General; 
in  Error.     May  14lh,  1800. 

A  Boman  Catholic  peer  is  not  entitled  to  frank. 

This  was  an  action  of  indebitatus  assumpsit  for  money  had  and  received  ;  and  was 
tried  before  Lord  Keiiyon  at  the  Guildhall  sittings  after  last  Michaelmas  term,  when 
his  Lordship  having  directed  the  jury  to  find  a  verdict  for  the  Defendants,  a  bill 
of  exceptions  was  tendered.  A  verdict  having  been  found  for  the  Defendants,  and 
judgment  given  in  the  King's  Bench  accordingly,  a  writ  of  error  was  brought,  and 
the  common  errors  assigned.  From  the  bill  of  exceptions,  when  sealed  anii  annexed 
to  the  record,  the  case  appeared  to  be  in  substance  as  follows  : — That  Lord  Petre 
before  and  at  the  time  of  the  receipt  of  the  sura  of  seven-pence  hereinafter  mentioned, 
was  a  peer  of  Great  Britain,  by  hereditary  descent  fiora  his  ancestor  John  Petre,  who 
was  created  by  letters  patent  of  the  21st  July  1603,  Baron  Petre  of  Wriltle  in  the 
county  of  Essex,  to  hold  to  him  and  his  heirs  male  ;  that  the  ancestors  of  Lord  Petre 
enjoying  the  said  honour  and  dignity,  have  always  been  summoned  to  parliament  in 
right  of  the  said  dignity  ;  and  that  Lord  Petre  long  before  the  demand  and  receipt 
of  the  said  sum  of  sevenpence  hereinafter  mentioned,  viz.  on  the  30th  of  May  1796 
(he  being  then  of  the  age  of  21  years  and  upwards,)  was  duly  summoned  to  the  present 
parliament  in  right  of  his  said  dignity  ;  that  Lord  Auckland  and  Lord  Gower  before 
and  at  the  time  of  the  demand  and  receipt  of  the  sum  of  sevenpence  hereinafter 
mentioned  were  his  Majesty's  postmaster-generals,  and  as  such,  on,  &c.  at,  &c.  (being 
during  the  sitting  of  the  present  parliament,)  demanded,  charged,  and  received  of  and 
from  Lord  Petre  the  sum  of  sevenpence  for  the  postage  of  a  single  letter,  sent  and 
conveyed  by  the  post  from  Bristol  to  London,  being  a  distance  exceeding  100  miles, 
and  less  than  150  miles,  and  which  letter  [140]  was  directed  to  Lord  Petre  at  his 
bouse  in  London,  being  the  place  of  his  usual  residence,  the  same  being  the  only 
letter  sent  and  conveyed  to  Lord  Petre  by  the  post  on  that  day  ;  that  from  the 
passing  of  the  30  Car.  2,  st.  2,  made  to  prevent  papists  from  sitting  in  parliament, 
the  privilege  of  sending  and  receiving  letters  free  from  postage  has  been  enjoyed  by 
all  peers  not  professing  the  Roman  Catholic  religion  who  have  been  summoned  to 
parliament,  although  they  have  not  taken  or  offered  to  take  their  respective  seats 
in  the  House  of  Lords;  that  Lord  Petre  is  and  was  at  the  time,  when,  dec.  a  Roman 
Catholic,  and  never  appeared  in  parliament  in  pursuance  of  his  summons,  or  voted, 
or  made  his  proxy  in  the  House  of  Peers,  or  sat  there  during  any  debate,  or  offered 
to  do  so  ;  and  that  he  has  never  subscribed  or  repeated  the  declaration  mentioned  in 
the  30  Car.  20,  st.  2,  but  that  he  has  taken,  made,  and  subscribed  the  declaration 
and  oath  mentioned  in  the  31  Geo.  3,  c.  32,  made  to  relieve  papists  from  certain 
penalties  ;  that  since  the  passing  of  the  30  Car.  2,  st.  2,  the  sending  and  receiving 
letters  free  from  postage  has  not  been  enjoyed  by  any  peer  professing  the  Roman 
Catholic  religion,  although  actually  summoned  to  parliament ;  that  the  said  privilege 
has  never  been  enjoyed  by  any  peeress  being  such  in  her  own  right,  or  by  marriage, 
or  by  any  peer  under  21,  nor  have  they  ever  been  summoned  to  parliament;  that 
since  the  union  of  England  and  Scotland,  no  peer  enjoying  his  dignity  only  by  reason 
of  his  own  possession  before  the  union,  or  by  hereditary  descent,  and  who  has  not 
been  one  of  the  sixteen  peers,  has  enjoyed  the  said  privilege ;  that  the  said  privilege 
was,  before  the  4  Geo.  3,  c.  24,  enjoyeil  by  such  peers  as  did  in  fact  enjoy  the  same 
under  certain  warrants  from  time  to  time  issued  under  the  King's  sign  manual,  in 
which  warrants  they  were  exempted  from  postage  by  the  name  and  desciiption  of  the 
members  of  both  houses  of  parliament;  that  in  some  of  these  warrants  the  exemption 
was  expressed  to  be  during  the  sitting  of  parliament  only,  in  others  which  were  issued 
immediately  before  the  4  Geo.  3,  c.  24,  the  exemption  was  expressed  to  be  granted 
to  the  members  of  both  houses  of  parliament  during  every  sessions  of  parliament,  and 
for  forty  days  before,  and  forty  days  after  every  sessions;  that  on  the  1 6th  of  April 
1735,  the  commons  of  Great  Britain  resolved  that  the  privilege  of  franking  letters  by 
the  knights,  citizens,  and  burgesses,  chosen  to  represent  the  commons  in  parliament, 
began  by  erecting  a  post-office  within  this  kingdom  by  act  of  parliament,  and  that  all 
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letters  not  exceeding  two  ounces,  [141]  signed  by  the  proper  hand  of  or  directed  to 
any  member  cf  that  House,  during  the  sitting  of  every  session  of  parliament,  and 
forty  days  before  and  forty  days  after,  every  summons  and  prorogation  ought  to  be 
carried  and  delivered  freely  and  safely  from  all  parts  of  Great  Britain  and  Ireland 
without  any  charge  of  postage. 

Jervis  for  the  Plaintiff  in  error.  The  question  in  this  case  depends  upon  the 
construction  of  4  Geo.  3,  c.  24,  by  which  it  is  enacted,  that  no  letter  shall  be  exempt 
from  postage  except  such  as  are  therein  excepted  ;  the  exception  applicable  to  this 
point  is,  "all  letters  and  packets  not  exceeding  the  weight  of  two  ounces,  sent  from 
and  to  any  places  within  the  kingdoms  of  Great  Biitain  or  Ireland  during  the  sitting 
of  any  session  of  parliiment,  or  within  forty  days  before  or  forty  days  after  any 
summons  or  prorogation  of  the  same,  which  shall  be  signed  on  the  outside  thereof  by 
any  member  of  either  of  the  two  houses  of  parliament  of  Great  Britain,  and  whereof 
the  whole  subscription  shall  be  of  the  hand  writing  of  such  member,  or  which  shall  be 
directed  to  any  member  of  either  house  of  parliament  of  Great  Britain,  or  at  any  of 
the  places  of  his  usual  residence,  or  at  the  place  where  he  shall  actually  be  at  the  time 
of  the  delivery  thereof,  or  at  the  bouse  of  parliament,  or  at  the  lobby  of  the  house  of 
parliament  of  which  he  is  a  member."  The  subsequent  statutes  regulating  the  number 
and  weight  of  letters  do  not  vary  the  effect  of  the  above  clause  upon  the  present  case. 
From  the  bill  of  exceptions  it  appears  that  the  Plaintiff  is  a  member  of  one  of  the 
houses  of  pirliament.  It  is  stated  that  he  is  a  peer  of  the  realm  by  descent,  and  he 
is  not  only  entitled  ex  debito  justiciie  to  his  writ  of  summons,  4  lust.  I,  but  has 
actually  received  it  for  the  present  parliament.  Neither  the  30  Car.  2,  stat.  2,  nor 
31  Geo.  3,  c.  32,  contain  any  thing  to  negative  a  Roman  Catholic  peer  being  a  member 
of  the  house  of  lords.  Indeed  the  inference  from  the  former  of  those  acts  is  directly 
the  reverse,  for  it  provides  that  "no  person  that  now  is  or  hereafter  shall  be  a  peer 
of  this  realm,  or  member  of  the  House  of  Peers,  shall  vote,  &c.  until  he  shall  have 
taken  certain  oaths,  and  subscribed  a  certain  declaration  ;  the  act,  therefore,  seems  to 
consider  that  a  person  may  be  a  member  of  the  House  of  Peers,  previous  to  his  having 
taken  the  oath.  If  then  the  Plaintiff  be  a  member  of  the  House  of  Peers,  he  is  entitled 
to  the  exemption  under  4  Geo.  3,  c.  24.  That  exemption  is  not  confined  to  the  peers 
in  any  particular  predicament,  since  no  mention  is  made  of  any  religious  persuasions, 
but  the  desciiption  is  general.  No  [142]  analogy  can  be  drawn  from  peeresses  or 
peers  under  age,  or  Scotch  peers  not  of  the  sixteen,  because  they  are  not  entitled  to 
sit  at  all,  not  receiving  a  writ  of  summons.  But  the  Plaintiff  has  an  unquestionable 
right  to  go  into  the  house  and  take  his  seat  and  vote  at  any  moment  during  the  session, 
provided  he  take  the  oaths ;  and  is  thereby  precisely  in  the  same  situation  as  any 
other  peer,  who  having  received  his  writ  of  summons,  is  prevented  by  illness  or  any 
other  occasional  disability  from  taking  his  seat.  It  is  further  to  be  observed,  that  aa 
the  exemption  commences  forty  days  previous  to  the  sitting  of  parliament,  it  is  impos- 
sible to  ascertain  whether  the  persons  who  claim  the  exemption  mean  to  take  the  oaths 
or  not.  The  right  to  the  exemption,  therefore,  cannot  depend  upon  their  taking  the 
oaths. 

Abbott  for  the  Defendants.  If  it  could  be  assumed  that  every  peer  is  a  member 
of  parliament,  no  further  argument  would  be  necessary  on  the  part  of  the  Plaintiff. 
On  that  point  the  whole  question  turns  ;  and  though  the  Plaintiff  be  at  liberty  to 
become  a  member  of  parliament  whenever  he  may  think  proper,  yet  he  was  not  so  at 
the  time  when  the  letter  stated  in  the  bill  of  exceptions  was  sent.  The  Legislature 
seems  to  have  made  a  distinction  between  privilege  of  peers  and  privilege  of  parlia- 
ment. Had  it  been  intended  that  every  peer  should  be  equally  entitled  to  the  right 
of  franking,  the  expressions  of  the  act  would  have  been,  "  any  peer  of  the  realm,  and 
any  member  of  the  Lower  House  of  Parliament;"  whereas  the  words  of  the  act  are, 
"any  member  of  either  house  of  parliament  of  Great  Britain."  The  same  expressions 
are  used  in  the  24  Geo.  3,  sess.  2,  c.  37,  &  35  Geo.  3,  c.  53,  s.  1,  2,  3,  and  are  taken 
from  the  royal  warrants  which  were  in  use  previous  to  the  4  Geo.  3,  c.  24.  Besides, 
the  act  seems  to  consider  the  privilege  as  granted  in  consequence  of  the  legislative 
functions  of  the  person  to  whom  it  is  given  ;  since  it  directs  in  s.  5  that  the  votes 
and  proceedings  of  parliament  shall  be  free  of  postage  ;  and  the  first  section  clearly 
contemplates  the  person  entitled  to  the  privilege  as  attendant  upon  his  duty  in  parlia- 
ment, which  speaks  of  letters  directed  to  him  "at  the  house  of  parliament,  or  the  lobby 
of  the  house  of  parliament  of  which  he  is  a  member."     And  the  subsequent  statute 
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(35  Geo.  3,  c.  53),  which  has  limited  the  miniber  of  letters  which  are  to  pass  free  of 
postage,  appears  also  to  have  had  in  view  the  iiiimber  of  letters  which  any  member  of 
[143]  parlianietit  could  be  supposed  to  send  or  receive  in  his  official  capacity.  In 
farther  confirmation  of  the  distinction  between  privilege  of  peerage  and  privilege  of 
parliament,  it  may  be  remarked,  that  peeresses,  though  entitled  to  freedom  from  civil 
arrest,  and  to  a  trial  by  the  peers  of  the  realm,  are  not  entitled  to  the  privilege  of 
franking.  It  is  also  observable,  that  in  the  act  of  union,  5  Ann.  c.  8,  Art.  23,  "all 
privileges  of  parliament "  are  secured  to  the  sixteen  peers  of  Scotland,  which  are  enjoyed 
by  the  peers  of  England,  and  that  to  the  other  peers  of  Scotland  are  secured  "all 
privileges  of  peers,"  as  fully  as  they  are  enjoyed  by  the  peers  of  England,  "except  the 
right  and  jirivilege  of  sitting  in  the  House  of  Lords  and  the  jirivilcges  depending 
thereon."  A  member  of  the  House  of  Commons,  disabled  by  the  30  Car.  2,  stat.  2, 
is  no  longer  a  member,  and  therefore  it  is  provided  that  his  place  shall  be  filled  up; 
this  provision  cannot  indeed  apply  to  peers  who  are  not  elected  :  but  by  a  parity  of 
reasoning,  when  they  are  disabled  they  are  no  longer  members  nf  the  house.  Usage, 
if  it  may  be  taken  into  consideration  at  all,  stands  directly  in  opposition  to  the  Plaintiff's 
claim.  Upon  the  whole  theiefore,  the  writ  of  summons  seems  only  to  confer  an 
inchoate  right  to  become  a  member  of  parliament,  for  it  is  absurd  to  contend  that  any 
one  can  be  deemed  a  member  of  an  assembly,  which  he  cannot  enter  during  a  debate, 
and  in  which  he  can  neither  sit  or  vote  without  incurring  penalties. 

The  Court  took  time  to  consider  of  their  opinion,  which  was  on  this  day 
delivered  by 

Lord  E[,don,  Cb.  J.  The  question  is,  Whether,  under  the  circumstances  of  this 
case.  Lord  Petre  was  entitled  to  receive  the  letter  in  question  free  of  postage  f  If  he 
was  entitled  to  receive  it  free  of  postage,  it  appears  from  the  record  that  the  money 
in  demand  was  paid  by  mistake,  and  Lord  Petre  will  be  entitled  to  recover  it  in  this 
action.  Since  the  passing  of  the  4  Geo.  3,  e.  24,  which  has  converted  what  was  before 
a  privilege  into  what  may  now  be  called  a  legal  right,  that  is  a  right  under  an  act  of 
parliament,  no  doubt  can  be  entertained  of  the  Plaintifl's  right  to  sue  in  this  form  of 
action  ;  though  previous  to  the  passing  of  that  act,  when  the  exemption  was  allowed 
under  warratits  from  time  to  time  issued  by  the  crown,  operating  as  grants  of  part  of 
the  duties  vested  by  parliament  in  the  crown  for  its  own  use,  some  doubts  might  have 
been  entertained  ujion  the  subject,  the  money  [144]  having  been  paid  over  to  his 
Majesty's  use.  We  are  now  to  decide  the  question  on  the  true  construction  of  the 
4  Geo.  3,  the  title  of  which  is,  "An  Act  for  preventing  frauds  and  abuses  in  relation 
to  the  sending  and  receiving  of  letters  and  packets  free  from  the  duty  of  postage." 
The  preamble  of  that  act  states,  that  "  under  colour  of  the  privilege  of  sending  and 
receiving  post  letters  by  members  of  parliament  free  from  the  duty  of  postage  many 
great  and  notorious  frauds  have  been  and  still  are  frequently  practised,  as  well  in 
derogation  of  the  honour  of  parliament  as  to  the  detriment  of  the  public  revenue, 
divers  persons  having  presumed  to  counterfeit  the  hand,  and  otherwise  fraudulently 
to  make  use  of  the  names  of  members  of  parliament  upon  letters  and  packets  to  be 
sent  by  the  post  in  order  to  avoid  the  payment  of  the  duty  of  postage."  In  constru- 
ing these  words  we  should  be  extremely  at  a  loss  to  find  what  exposition  should  be 
put  upon  them,  unless  we  were  informed  by  the  record  of  the  true  meaning  of  the 
expression,  "  privilege  of  sending  post-letters  by  members  of  parliament  free  from  the 
duty  of  postage."  It  is  not  an  expression  which  necessarily  implies  that  the  privilege 
was  enjoyed  by  all  members  of  parliament,  nor  does  it  shew  what  were  the  origin, 
nature,  restrictions,  limitations,  or  extensions  in  practice  or  usage  of  that  privilege. 
In  this  Court  therefore,  not  understanding  privilege  of  parliament,  we  are  obliged  to 
look  at  the  record  to  enable  us  to  understand  the  act.  The  record  contains  what  out 
of  this  place  we  know  to  be  the  substance  of  the  parliamentary  history  of  this  privilege. 
It  is  not  stated  however  bv  whom  this  privilege  was  enjoyed  between  the  years  1660 
and  1678;  and  it  is  not  our  piovince  to  infer  from  what  is  stated  to  have  been  the 
usage  subsequent  to  the  year  1678,  what  was  the  usage  between  1G60  and  that  year. 
But  the  record  has  stated  that  from  the  year  1678  the  privilege  has  been  enjoyed  by 
all  peers  not  professing  the  Koman  Catholic  religion,  and  that  it  has  not  been  enjoyed 
by  any  peer  professing  that  religion.  In  1660,  when  parliament  (a)  adopted  the 
scheme  for  erecting  a  post-office,  which  had  been  first  introduced  during  the  usurpation 

(a)  Vid.  12  Car.  2,  c.  35,  Rufffaead's  Statutes,  Appendix,  p.  175, 
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by  the  act  of  1656  (by  the  duty  of  postage  was  imposed  generally  on  all  bis  Majesty's 
subjects.  We  know  historically,  though  we  cannot  take  judicial  notice  of  it,  that  a 
clause  was  proposed  in  the  commons  to  exempt  "  the  [145]  knights,  citizens,  and 
burgesses  chosen  and  continuing  to  be  members  of  the  parliament  of  England  and 
sitting  the  parliament  from  the  duty  of  postage  "  (a)i.  We  know  also  that  the  pro- 
position was  entertained  with  considerable  doubt ;  that  it  was  treated  by  some  as  a 
mendicant  clause,  and  that  the  speaker  was  very  unwilling  to  put  the  question  upon 
it  (b)'^.  However  it  passed  the  House  of  Commons  (c).  But  as  it  contained  no  provision 
for  the  members  of  the  House  of  Lords,  and  as  that  house  could  make  no  addition  to 
a  money  bill,  the  clause  was  there  omitted  (d).  The  omission  occasioned  some 
difficulty  in  the  House  of  Commons  with  respect  to  the  passing  of  the  bill ;  to  facilitate 
which,  His  Majesty's  ministers  gave  assurances  to  the  members  of  the  House  of 
Commons  that  their  letters  should  pass  free.  Accordingly,  on  the  14th  of  May,  1661, 
a  warrant  was  issued  Ijy  King  Charles  the  Second,  which  is  to  be  found  in  the  Commons 
Journals,  vol.  22,  p.  463  (e)  to  this  effect :  "  Charles  R.  The  king  being  informed  by 
his  principal  secretaiies  of  state  that  the  members  of  parliament  seemed  unwilling  to 
pay  for  the  postage  of  their  letters  during  the  sitting  of  parliament,  His  Majesty  was 
thereupon  graciously  pleased  to  give  directions  to  the  farmers  of  his  post-office  that  all 
single  letters,  but  not  packets,  sent  by  the  post  office  to  or  from  any  member  of  either 
house  of  parliament  go  free  without  payment  of  any  thing  for  the  post  thereof."  What 
effect  was  actually  given  to  the  exemption  directed  by  this  warrant  between  the  years 
1661  and  1678  we  have  no  means  of  knowing  from  this  record  ;  but  the  record  states, 
that  from  the  year  1678  no  peer  professing  the  Roman  Catholic  religion,  whether 
considered  as  a  member  of  parliament,  or  as  a  mere  peer  contradistinguished  from  a 
member  of  parliament,  ever  did  enjoy  the  privilege.  On  the  [146]  19th  of  February, 
1734,  the  copy  of  a  warrant  allowing  letters  to  pass  free  of  postage,  dated  the  18th  of 
October  1727,  and  directed  to  the  postmaster-general,  was  presented  to  the  house  (a)^, 
pursuant  to  an  order  of  the  house  (b)^ ;  by  which  it  appears  that  the  form  of  the  warrant 
at  that  time  varied  from  what  it  was  in  1661.  After  reciting  that  the  revenue  had 
been  greatly  prejudiced  by  the  free  carriage  of  letters  which  ought  to  have  been  paid 
for  according  to  the  acts  of  parliament  in  that  behalf,  it  directs  the  postmaster-general 
not  to  permit  any  parson  to  send  or  receive  free  any  letters  which  ought  to  be  paid 
for  by  the  said  act,  except,  among  other  exceptions,  'the  members  of  both  our  houses 
of  parliament  during  every  session  of  parliament,  and  for  forty  days  before  and  forty 
days  after  every  session,  so  as  the  said  letters  or  packets  to  be  franked  by  virtue  of 
this  our  authority  for  the  members  of  parliament  of  either  house  do  not  exceed  the 
weight  of  two  ounces."  It  concludes,  "and  we  do  also  will  and  require  you  to  make 
our  pleasure  known  to  the  members  of  our  said  houses  of  parliament,  that  for  prevent- 
ing the  above  abuses  which,  as  we  have  been  informed,  have  been  frequently  practised 
with  divers  persons  who  not  being  members  of  either  of  the  said  houses  of  parliament 
have  yet  presumed  to  indorse  on  their  letters  the  names  of  such  as  were,  as  also  to 

{by  See  Scobell's  acts,  p.  511,  Anno  1656,  c.  30. 

(ay  December  16lh,  1660,  Comm.  Journ.  vol.  8,  p.  212. 

{by  Vide  Parliamentary  Hist.  vol.  23,  p.  56. 

(c)  The  bill  was  agreed  to  by  the  Commons  and  sent  to  the  Lords  for  their  con- 
currence, December  20th,  1660,  Comm.  Journ.  vol.  8,  p.  217,  218. 

{d)  The  bill  came  to  the  Lords  on  the  21st  December  1660,  and  was  on  the  same 
day  twice  read,  aiid  referred  to  a  committee  on  the  bill  for  poll  money.  Lords'  Journ. 
vol.  2,  p.  220,  On  the  evening  of  the  same  day  the  committee  reported  it  fit  to  pass 
with  "some  few  amendments,"  which  having  been  twice  read,  and  agreed  to,  the  bill 
with  the  amendments  was  read  a  third  time  and  passed.  Lords' Journ.  vol.  2,  p.  222. 
On  the  22d  of  December,  1660,  the  Commons  received  the  bill  with  a  message  from 
the  Lords,  desiring  their  concurrence  in  the  alterations ;  and  on  the  same  day  "  the 
amendments  to  the  bill  taking  away  the  proviso  about  letters  to  members  of  parliament  " 
were  read  and  agreed  to ;  and  the  bill  sent  back  to  the  Lords.  Comm.  Journ.  vol.  8, 
p.  223. 

(fi)  Where  the  substance  of  the  above  facts  is  stated  in  the  report  of  a  committee 
appointed  by  the  house  in  1736  to  consider  the  subject. 

(a)2  See  Comm.  Journ.  vol.  22,  p.  385. 

{by  17th  February  1734,  Comm.  Journ.  vol.  22,  p.  382. 
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direct  their  letters  tu  members  of  parliament  when  at  the  same  time  such  letters  do 
uot  really  belong  to  or  concern  the  members  to  whom  the  same  are  directed,  we  do 
expect  that  the  members  of  bolli  houses  do  constantly  indorse  Iheir  own  names  on 
their  own  letters  with  their  own  hand-writing,  and  that  they  do  not  suffer  any  letters 
whatsoever  other  than  such  as  concern  themselves  to  pass  under  their  frank  cover  or 
direction,  to  the  diminution  and  prejudice  of  our  said  revenue.  And  for  so  doing  this 
shall  be  your  warrant  "(r)'.  This  warrant,  which  restrained  the  generality  of  the 
exemption  by  requiring  that  the  letters  which  were  to  go  free  of  postage  should  have 
a  particular  address  and  be  confined  to  a  certaiti  weight,  appears  to  have  been 
entertained  by  the  House  of  Commons  as  a  matter,  the  propriety  of  which  was 
to  be  inquired  into.  If  the  privilege  under  the  old  warrants  were  general,  the 
house  seemed  to  think  that  it  ouglit  not  to  be  limited  without  their  consent.  Accord- 
ingly a  committee  was  appointed  on  the  26th  of  February  1734  to  take  the  copy  of 
[147]  the  warrant  into  consideration  (a) ;  and  in  April  1735  various  resolutions  were 
passed  concurring  in  the  measures  for  preventing  frauds  suggested  in  the  warrant  (6). 
Among  these  resolutions  was  that  stated  at  the  end  of  the  special  verdict.  Since 
these  resolutions  and  this  warrant  which  concerned  the  members  of  both  houses  of 
parliament,  no  peer  professing  the  Roman  Catholic  religion,  as  we  are  informed  by 
the  record,  has  de  facto  enjoyed  the  privilege.  In  the  year  1764  previous  to  the 
passing  of  the  4  Geo.  3,  the  House  of  Commons  again  took  the  matter  into  their  con- 
sideration (c)2  as  a  matter  of  privilege,  and  entered  into  several  resolutions,  the  first  of 
which  relates  to  the  practice  of  counterfeiting  the  hands  of  members  of  the  house  ;  and 
they  suggest  several  wholesome  regulations  for  preventing  the  abuses  which  had 
prevailed.  They  then  send  a  message  to  the  Lords,  not  desiring  their  concurrence  as 
in  cases  of  legal  regulation,  but  for  the  purpose  only  of  communicating  their  resolu- 
tions:  the  subject  is  entered  into  by  the  House  of  Lords,  and  resolutions  are  there 
passed  ('i),  the  first  of  which  is  in  ipsissimis  terminis  the  same  with  that  entered  into 
by  the  Commons  ;  and  states  that  the  practice  of  counterfeiting  the  hands  of  "  members 
of  this  house"  is  become  frequent.  The  resolutions  of  both  houses  being  framed,  the 
act  of  4  Geo.  3  is  brought  in,  after  which  the  house  proceeds  in  its  communications  by 
message  (e)  desiring  the  concurrence  of  the  Lords.  The  preamble  of  that  act,  which 
has  been  already  stated,  uses  the  expression  "  members  of  parliament,"  the  very 
expression  of  the  royal  warrant,  and  describes  the  fraud  to  be  provided  against  to  be, 
the  practice  of  counterfeiting  their  hands.  The  [148]  fraud  therefore  was  one  which 
could  not  be  practised  upon  those  who,  according  to  the  exercise  of  the  privilege  then 
prevailing,  had  not  been  in  the  habit  of  franking  letters  to  any  person  whatsoever. 
The  question  in  this  case  cannot  accurately  be  said  to  depend  upon  usage,  otherwise 
than  as  that  usage  was  the  subject  of  the  act  of  parliament.  I  agree  that  if  the 
expression  "members  of  parliament"  in  the  enacting  clause  of  the  statute,  must  be 
understood   to  include  all   members  of   parliament,   or  all  peers   who  stand   in   the 

(c)i  Comm.  Journ.  vol.  22,  p.  393. 

(a)  It  is  to  be  remarked  that  on  the  9th  of  September  1715  (Comm.  Journ.  vol.  18, 
p.  303),  the  House  of  Commons,  on  complaint  made  of  great  abuses  in  the  privilege 
of  franking,  came  to  resolutions  regulating  the  exercise  of  that  privilege  in  a  manner 
similar  in  many  respects  to  that  afterwards  adopted  ;  and  that  on  the  23d  March 
1716-17,  a  warrant  was  issued  by  the  crown,  couched  almost  verbatim  in. the  same 
terms  as  that  which  issued  in  the  first  year  of  the  reign  of  George  the  Second,  viz. 
18th  October  1727,  and  which  the  House  of  Commons  thought  it  necessary  to  take 
into  their  consideration  in  1734.  A  copy  of  the  warrant  of  the  23d  March  171617, 
is  printed  in  the  Appeniiix  to  a  report  of  this  Case  published  by  Mr.  Dillon. 

(b)  Comm.  Journ.  vol.  22,  p.  464,  465,  472,  476. 

(c)*  Committee  appointed  March  1st  1764.  Comm.  Journ.  v.  29,  p.  893.  Report 
and  resolutions  of  the  committee  28th  March,  p.  997,  998.  Resolutions  agreed  to  and 
orders  made  upon  the  members  regulating  the  exercise  of  the  privilege  and  a  message 
sent  to  Lords  communicating  the  same  28th  March,  p.  1002. 

(d)  March  29th,  1764.  Lords'  Journ.  v.  30,  p.  531-534.  Communicated  to  the 
Commons  on  the  same  day.  Comm.  Journ.  v.  29,  p.  1010.  Ordered  that  a  bill  be 
brought  in,  same  day,  p.  1011. 

(e)  Bill  passed  in  the  Commons  and  message  to  the  Lords  desiring  their  concur- 
rence, April  11th,  1764,  Comm.  Journ.  v.  29,  p.  1047. 
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predicament  in  which  the  record  states  Lord  Petre  to  be,  we  should  not  be  authorized 
to  give  judgment  for  the  Defendant.  But  the  true  question  seems  to  be,  whether  the 
act  must  not  be  taken  to  be  an  act  regulating  the  privilege,  as  that  privilege  was 
exercised  at  the  time  when  the  act  passed.  If  the  privilege  were  a  privilege  of  such 
members  of  the  House  of  Peers  (taking  all  peers  to  be  members  of  parliament)  as  did 
not  profess  the  Roman  Catholic  religion,  the  question  is,  whether  the  act  must  not  be 
taken  to  be  an  act  regulating  the  privilege  of  peers  not  professing  that  religion  ;  or 
whether  we  are  to  understand  that  notwithstanding  the  act  was  passed  to  restrain  the 
right  of  franking,  yet  that  its  operation  was  intended  to  be  such  as  to  enlarge  that 
privilege  and  confer  it  upon  those  who  had  it  not  before?  Understanding  from  this 
record  what  was  the  privilege  of  members  of  parliament  at  the  time  when  the  act 
passed,  we  are  all  of  opinion  that  the  act  must  be  taken  to  regulate  the  privilege  with 
respect  to  those  by  whom  it  was  enjoyed  at  that  time,  and  not  to  enlarge  the  number 
of  those  who  were  to  exercise  it  in  future.  When  I  say  members  of  parliament,  I  wish 
not  to  be  understood  as  giving  any  opinion  whether  Lord  Petre  be  or  be  not  entitled 
to  be  considered  a  member  of  parliament.  There  is  a  great  difTerence  between  privilege 
of  peerage  and  privilege  of  parliament.  But  I  think  the  case  of  Lord  Petre  in  the 
present  instance  stands  on  the  same  ground  as  if  a  writ  of  summons  had  been  delivered 
improvidently  to  a  prolestant  peer  during  his  minority.  The  minority  in  such  case 
would  operate  an  incapacity  against  bis  sitting  in  parliament,  and  I  do  not  know  how 
we  are  to  account  for  the  facts  in  this  record,  unless  we  consider  the  Roman  Catholic 
peers  since  1678,  as  under  a  disability  similar  in  effect  to  that  which  arises  from  the 
minority  of  a  protestant  peer.  If  a  minor  peer  were  to  receive  a  writ  of  summons  and 
demand  to  have  his  letters  free  of  postage,  the  postmaster-general  would  only  have  to 
[149]  prove  the  fact  of  the  minority  in  order  to  establish  that  such  a  peer  was  not 
entitled  to  the  privilege  of  parliament ;  though  clearly  entitled  to  privilege  of  peerage. 
In  the  case  of  a  Roman  Catholic  peer  having  received  a  writ  of  summons,  as  he  could 
not  take  the  oaths  directed  by  30  Car.  2,  he  could  no  more  be  a  peer  of  parliament 
than  a  protestant  peer  during  his  minority.  And  I  take  it  that  the  privilege  now  in 
dispute  must  have  been  withheld  from  the  one  on  the  same  ground  as  from  the  other, 
viz.  that  the  privilege  is  connected  with  the  capacity  of  doing  business  in  parliament. 
How  far  the  privilege  has  been  abused,  will  not  affect  the  justness  of  the  reasoning 
upon  principle.  But  in  all  the  acts  which  have  given  the  liberty  of  franking  and 
receiving  letters  free  from  postage  to  public  officers,  it  is  expressly  given  in  respect 
of  the  business  of  the  offices  in  which  they  are  employed.  I  do  not  assent  to  the 
argument,  that  because  Lord  Petre  is  entitled  to  privilege  of  peerage,  therefore  he  is 
intitled  to  privilege  of  parliament.  It  is  not  necessary  for  us  to  decide  whether  his 
Lordship  be  a  member  of  parliament  or  not ;  but  if  it  were  necessary,  I  will  not 
pretend  to  say  hut  that  there  are  many  acts  of  parliament  containing  expressions  such 
as  "Lords  of  Parliament,"  and  "Lords  of  the  House  of  Parliament,"  which  would 
apply  to  any  peer  before  he  has  taken  his  seat.  But,  as  it  seems  to  me,  the  true 
ground  upon  which  the  construction  of  the  4  of  Geo.  3  is  to  be  put  is  this ;  that 
the  right  of  members  of  parliament  under  the  act,  is  the  same  with  the  privilege 
allowed  by  the  houses  of  parliament  to  be  exercised  by  their  members  previous  to  the 
passing  of  the  act;  that  this  privilege  (which  is  not  stated  in  the  act  to  be  the 
privilege  of  all  members  of  Parliament,)  was  then  enjoyed  hy  peers  (members  of 
parliament  if  you  choose  so  to  call  them,)  not  professing  the  Roman  Catholic  religion ; 
that  the  enacting  clause  of  the  statute  when  it  speaks  of  members  of  parliament  means 
such  members  of  parliament  as  are  mentioned  in  the  preamble,  that  is,  members  of 
parliament  who  independently  of  the  act,  were  entitled  to  the  privilege  which  the 
act  intended  to  regulate ;  that  the  object  of  the  act  was,  that  such  members  should 
continue  to  exercise  their  privilege  subject  to  certain  regulations ;  and  the  object  of 
the  act  being  to  regulate  and  restrain  the  privilege  where  it  was,  it  could  not  be 
intended  to  give  the  privilege  where  it  was  not.  Being  informed  by  the  record  what 
the  meaning  of  "  privilege  of  sending  and  receiving  post-letters  by  members  of 
parliament  free  from  the  duty  of  postage,"_was  at  the  time  when  the  4  Ceo.  3  was 
pass-[150]-ed  ;  we  are  all  of  opinion  that  the  enacting  clause  can  only  extend  to  those 
who  being  members  of  parliament  had  the  privilege  independent  of  the  act. 
Per  Curiam.     Judgment  affirmed. 
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Faulkner  and  Others  v.  Wise.    May  15th,  1800. 

It  is  not  a  sufficient  ground  for  rejecting  a  person  as  bail  that  he  is  described 
to  be  "of  A.  ill  the  county  of  B.,  gaol  keeper." 

One  of  the  bail  in  this  case  (who  were  to  justify  by  affidavit)  having  been  de- 
scribed as  "of  Banbury  in  the  county  of  Oxford,  gaol-keoper,"  was  opposed  on  that 
account  by  Kunningtoii,  Serjt.,  who  observed  that  the  Court  had  refused  to  allow 
persons  in  that  situation  to  become  bail. 

But  the  Court  thinking  that  the  rule  did  not  e.xtend  to  this  case,  inasmuch  as 
it  did  not  appear  that  the  bail  was  the  county  gaol-keeper,  but  might  only  be  a 
corporation  gaol-keeper,  and  as  such  have  nothing  to  do  with  the  process  of  the 
Court  (a)',  permitted  him  to  justify. 


Ames  v.  Hill.     May  17th,  1800. 

[Followed,  Reardon  v.  Sxoahij,  1803,  4  East,  188.] 

A  mere  cognovit  need  not  be  stamped;  but  if  it  contain  any  terms  of  agreement  it 
does  require  a  stamp.  An  agreement  to  confess  judgment  for  301.  to  secure  51. 
and  costs  is  not  an  agreement  for  payment  of  more  than  201.  within  23  Geo.  3,  c.  58, 
s.  4,  and  therefore  need  not  be  stamped  (af. 

The  Defendant  in  this  case  having  given  a  cognovit  to  the  Plaintiff  on  unstamped 
paper,  whereby  he  agreed  to  confess  that  the  Plaintiflf  had  sustained  damage  in  the 
action  to  the  amount  of  301 ,  on  which  no  judgment  was  to  bo  entered  unless  the 
Defendant  made  default  in  payment  of  the  sum  of  51.  by  instalments,  together  with 
costs  to  be  taxed;  the  Plaintiff  for  default  of  payment  entered  up  judgment 
thereon. 

[151]  To  set  aside  this  judgment,  Shepherd,  Serjt.,  on  a  former  day  obtained  a 
rule  nisi,  on  the  ground  of  the  cognovit  not  being  on  a  stamp;  contending,  that  it 
was  an  agreement  fur  the  payment  of  a  sum  above  201.  and  therefore  within  the 
provisions  of  the  stamp  act. 

Against  this  rule  Marshall,  Serjt.,  shewed  cause,  and  insisted  that  a  cognovit  need 
not  be  stamped  ;  and  that  if  this  were  deemed  an  agreement,  it  was  an  agreement  to 
pay  less  than  201.  therefore  not  liable  to  the  stamp  duty  (23  Geo.  3,  c.  58,  s.  4), 
observing  that  the  duty  on  bonds  does  not  extend  to  the  penally  but  only  the  sum 
secured  (ibid.  s.  1). 

The  Court  took  time  to  consider  of  the  point,  and  on  this  day, 

Lord  Eldon,  Ch.  J.,  said  :  We  are  of  opinion  that  a  cognovit  requires  no  stamp ; 
and  also  that  if  a  paper  be  a  mere  authority  to  enter  a  cagnovit,  such  mere  authority 
requires  no  stamp:  but  that  if  there  be  any  thing  of  agreement  beyond  the  mere 
authority,  a  stamp  then  becomes  necessary.  A  cognovit  is  a  mere  acknowledgment 
of  an  account,  and  there  is  no  mutuality  ;  but  if  any  terms  be  added,  it  then  becomes 
such  an  agreement  as  falls  within  the  provisions  of  the  act.  In  this  case  we  think  the 
paper  in  question  amounted  to  an  agreement;  but  that  within  the  meaning  of  the 
act,  it  w;is  an  agreement  for  less  than  201. 

PerCuiiam.     Rule  discharged. 

(a)i  The  rule  of  Hil.  6  Geo.  2,  s.  7,  C.  B.  after  stating  that  great  inconvenience  had 
arisen  "by  reason  that  sheriff's  officers,  bailiffs,  and  other  persons  concerned  in  the 
execution  of  process"  become  bail;  orders,  that  "no  sheriti's  officer,  bailiff,  or  other 
person  concerned  in  the  execution  of  process  shall  be  permitted  or  suffered  to  become 
bail  in  any  action  or  suit  depending  in  this  Court."  Accordingly  in  Holland  v.  Fritchard, 
2  Bl.  799,  a  person  merely  employed  to  summon  juries  was  rejected  as  being  a  sheriff's 
officer  within  the  letter  of  the  first  part  of  the  rule  ;  and  in  Hawkins  v.  Magnall, 
Doug.  466,  the  keeper  of  the  Poultry  compter  was  also  rejected,  on  the  ground  as  it 
should  seem  of  his  being  within  the  latter  words  of  the  rule,  viz,  "other  persons  con- 
cerned in  the  execution  of  process." 

(a)-  See  Reardon  v.  Swaby,  4  East,  188.     Cawtlm-ne  v.  Holben,  1  N.  R.  279. 
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PiLKiNGTON  V.  Green  and  Another.    May  18tb,  1800. 

A  warrant  was  directed  to  an  oflRcer  of  excise  by  the  commissioners,  commanding  him 
to  apprehend  a  person  convicted  in  several  penalties  and  take  him  to  prison  to  keep 
him  there  until  the  amount  of  the  penalties  was  paid  ;  the  officer  having  arrested 
the  party  discharged  him  upon  a  promissory  note  for  the  amount  of  the  penalties 
payable  at  a  future  day,  and  the  commissioners  afterwards  approved  of  his  conduct. 
Held,  that  the  discharge  was  a  good  consideratiou  for  the  note,  and  that  an  action 
might  be  maintained  thereon  (a). 

This  was  an  action  by  the  Plaintiff,  as  indorsee,  against  the  Defendants  as  makers 
of  a  promissory  note  for  501.  payable  nine  months  after  date. 

The  cause  was  tried  before  Lord  Eldori,  Ch.  J.,  at  the  Westminster  sittings  in  this 
term,  when  a  verdict  was  found  for  the  Plaintiff  with  liberty  to  the  Defendant  to 
move  to  have  a  verdict  entered  in  his  favour.  The  case  in  substance  was  this.  The 
Defendant  Green  having  been  convicted  by  the  commissioners  of  excise  in  penalties 
to  the  amount  of  1501.  was  taken  into  custody  on  a  warrant  directed  to  the  excise 
officer  at  Oswestry,  "to  take  and  arrest  the  body  of  the  said  J.  Green  if  found,  &c. 
and  forth[152]-with  to  carry  the  same  to  the  gaol  or  prison  of  and  for  the  county  or 
place  where  you  shall  so  take  and  arrest  the  same,  and  the  same  together  with  a 
duplicate  of  this  warrant,  there  to  deliver  into  the  custody  of  the  said  gaoler  or  keeper 
of  the  said  gaol  or  prison  until  he  shall  satisfy  and  pay  the  said  sum  of  1501."  Green 
being  unable  to  pay  the  money,  the  officer  agreed  to  take  three  notes  for  501.  each  at 
nine  months,  one  of  which  was  the  note  in  question  ;  and  thereupon  discharged  him 
out  of  custody,  and  gave  him  a  receipt  for  the  notes.  The  conduct  of  the  officer  upon 
this  occasion  was  afterwards  fully  sanctioned  by  the  commissioners. 

Best,  Serjt.,  on  the  part  of  the  Defendants,  now  contended  that  there  was  no  con- 
sideration for  the  note,  and  that  if  there  were  any  consideration  it  was  against  law ; 
and  argued  that  the  officer,  whose  authoiity  was  merely  ministerial,  could  not  discharge 
Green  on  his  giving  these  notes  payable  at  a  future  day,  but  was  bound  to  execute 
the  warrant  according  to  its  tenor,  by  taking  him  to  gaol,  and  keeping  him  there 
until  he  paid  the  money ;  that  the  officer's  discharge  under  these  circumstances  was 
of  no  effect,  and  that  Green  was  liable  to  be  taken  again  ;  that  this  was  like  the  case 
of  a  person  taken  in  execution  under  a  ca.  sa.  where  the  sheriff  has  no  power  to  dis- 
charge his  prisoner  but  must  keep  him  in  salva  custodia,  Love's  case,  Salk.  28  ;  and  that 
if  the  discharge  which  was  the  consideration  of  the  note  were  void  at  the  time  when 
the  note  was  given,  the  subsequent  approbation  of  the  commissioners  would  not  make 
it  good. 

Cockell  and  Shepherd,  Serjts.,  contra,  were  proceeding  to  shew  cause  in  the  first 
instance,  but 

The  Court  strongly  inclined  to  support  the  verdict,  and  took  till  the  next  day  to 
consider;  when 

Lord  Eldon,  Ch.  J.,  said  :  We  have  looked  into  the  case  cited  from  Salkeld  ;  and 
are  of  opinion  that  under  the  circumstances  of  this  case,  the  note,  having  been  accepted 
by  those  who  were  interested  in  it,  has  a  sufficient  consideration  to  support  it. 

Per  Curiam.     Postea  to  the  Plaintiff. 


[153]    De  Symonds  v.  Shedden.     May  19th,  1800. 

Declaration  on  a  policy  on  ship  and  goods  at  and  from  London  to  Embden,  "  beginning 
the  said  adventure  on  the  said  goods,  &c.  from  the  loading  thereof  on  board  the 
said  ship;"  in  the  policy  there  was  a  memorandum  whereby  the  said  insurance  was 
declared  to  be  on  15  hogsheads  of  tobacco  marked  "  B.  S.  No.  51  and  65."  Special 
demurrer.  1st,  because  the  goods  were  not  averred  to  have  been  put  on  board  at 
London  :  2dly,  because  the  goods  were  not  alleged  to  have  been  marked  or  numbered 
as  in  the  memorandum,  but  only  thus  :  "  15  hogsheads  the  goods,  &c.  in  the  said 
policy  mentioned ; "  3dly,  because  the  Plaintiff  was  stated  to  have  been  interested 

{a)  Vide  Sugars  v.  Brinkwarth,  i  Campb.  46.     Brett  v.  Close,  16  East,  293,  298. 
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until  and  at  the  time  of  the  ioa?,  without  shewing  that  he  was  interested  at  the 
time  of  the  policy  being  made  :  4thly,  because  no  venue  was  laid  to  the  allegation 
of  loss  on  the  high  seas.     Semb.  that  the  declaration  was  bad  (a). 

Assumpsit  on  a  policy  of  insurance  on  a  ship  and  goods  at  and  from  London  to 
Embdeii,  "beginning  the  adventure  on  the  said  goods  and  merchandizes  from  the 
loading  thereof  on  board  the  said  ship."  At  the  end  of  the  policy  there  was  a 
memorandum  "  whereby  the  said  insurance  was  declared  to  be  on  15  hogslieads  of 
tobacco,  marked  B.  S.  No.  51  and  65,  valued  at  5501." 

The  first  count  of  the  declaration,  after  setting  out  the  policy  and  averring  the 
promise,  stated,  "that  before  the  making  of  the  said  writing  or  policy  of  insurance 
divers,  to  wit,  15  hogsheads  of  tobacco  the  goods,  wares,  and  merchandizes  in  the  said 
policy  mentioned  "  of  great  value,  to  wit,  of  the  value  of  8001.  were  loaded  and  put 
on  board  the  said  ship,  and  continued  on  board  the  said  ship  from  thence  until  and 
at  the  time  of  the  loss  hereinafter  next  mentioned,  and  that  the  Plaintiff  until  and  at 
the  time  of  the  loss  and  damage  hereinafter  mentioned,  was  interested  in  the  said 
premises  in  the  said  writing  or  policy  of  assurance  mentioned  to  a  large  value,  to  wit, 
to  the  value  of  all  the  monies  so  insured  by  them  thereon,  and  that  the  said  insur- 
ance 80  made  by  him  was  so  made  for  and  on  his  account  and  for  his  own  use  and 
benefit,  to  wit,  at  London  aforesaid  in  the  parish  and  ward  aforesaid.  And  the  said 
Plaintiff"  further  saith,  that  afterwards,  to  wit,  on,  &c.  the  said  ship  with  the  said 
goods  and  merchandizes  so  loaden  on  board  her  as  aforesaid,  departed  and  set  sail  on 
her  said  intended  voyage  towards  Embden  aforesaid,  and  that  afterwards  and  during 
her  said  voyage,  to  wit,  on,  &e.  after  her  departure  from  London  aforesaid  and  before 
her  arrival  at  Embden  afoiesaid,  on  the  high  seas,  by  and  through  the  mere  dangeis 
of  the  seas,  &c.  was  greatly  damaged,  &c.  and  the  said  goods  and  merchandizes  there- 
by then  and  there  in  the  said  voyage  were  wetted,  damaged,  and  wholly  spoiltd,  and 
rendered  of  no  use  or  value  to  him  the  said  Plaintiff". 

To  this  there  was  a  special  demurrer,  assigning  the  following  causes;  "For  that 
it  is  not  alleged  nor  does  it  appear  in  or  by  the  said  first  count  of  the  said  declaration 
that  any  goods  or  merchandize  were  loaden  on  board  of  the  said  ship  in  that  count 
mentioned,  at  London  in  the  said  writing  or  policy  of  [154]  insurance  mentioned,  or 
that  the  said  goods  and  merchandize  which  are  in  that  count  alleged  to  have  been  on 
board  of  the  said  ship  at  the  time  of  the  loss  in  that  count  mentioned  were  loaden  on 
board  of  the  said  ship  at  London  aforesaid,  or  at  what  time  or  at  what  place  the  said 
goods  and  merchandize  were  loaden  on  board  the  said  ship,  whereas  the  beginning  of 
the  adventure  of  the  Defendant  upon  the  goods  and  merchandize  mentioned  in  the 
said  writing  or  policy  of  assurance  in  the  said  first  count  of  the  said  declaration 
mentioned  is  by  the  said  writing  or  policy  of  insurance  declared  to  be  from  the  loading 
thereof  on  board  the  said  ship,  and  the  said  Defendant  is  not  according  to  the  meaning 
and  effect  of  the  said  writing  or  policy  of  insurance  in  the  said  first  count  mentioued 
liable  for  losses  sustained  by  or  upon  any  goods  or  merchandize  which  were  not  loaden 
on  board  the  said  ship  at  London  aforesaid,  and  also  for  that  it  is  not  alleged  nor  does 
it  appear  in  or  by  the  said  first  count  of  the  said  declaration  that  the  said  hogsheads 
of  tobacco  therein  alleged  to  have  been  loaden  on  board  the  said  ship  were  marked  or 
numbered  in  the  manner  in  the  said  writing  or  policy  of  insurance  mentioned,  whereas 
the  said  Defendant  is  not  according  to  the  meaning  and  effect  of  the  said  writing  or 
policy  of  insurance  liable  for  losses  sustained  by  or  upon  any  goods  except  15  hogs- 
heads of  tobacco  marked  and  numbered  in  the  manner  in  the  said  writing  or  policy  of 
insurance  in  that  behalf  mentioned.  And  also  for  that  it  is  not  alleged  nor  does  it 
appear  in  or  by  the  said  fiist  count  of  the  said  declaration  that  the  said  Plaintiff,  or 
that  any  or  what  other  person  had  at  the  beginning  of  the  said  adventure  any  interest 
or  concern  in  the  said  goods  therein  alleged  to  have  been  loaden  on  board  of  the  said 
ship,  or  at  what  time  the  said  Plaintiff  began  to  have  any  interest  or  concern  therein  ; 
and  also  for  that  it  is  not  alleged  nor  does  it  appear  in  or  by  the  said  first  count  of 
the  said  declaration  where  or  at  what  place  the  said  goods  therein  mentioned  were 
wholly  spoiled  and  reudeied  of  no  use  or  value  to  the  said  Plaintiff,  but  the  said  goods 
are  therein  and  thereby  alleged  to  have  been  wholly  spoiled  and  to  have  been 
rendered  of  no  use  or  value  without  any  place  or  venue  being  in  that  behalf  men- 

(a)  Vide  Schroeder  v.  Faux,  15  East,  52. 
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tioned  ;  and  also  for  that  the  said  first  count  of  the  said  declaration  is  in  various  other 
respects  insufficient,  informal,  and  defective." 

Joinder  in  demurrer. 

Heywood,  Serjt.,  in  support  of  the  demurrer.  1st,  It  should  have  been  averred 
that  the  goods  were  put  on  board  the  ship  at  [155]  London  :  for  if  they  were  put 
on  board  at  any  other  place,  the  policy  has  not  been  complied  with.  Hodgson  v. 
Richardson,  1  Bl.  463.  That  was  the  case  of  an  insurance  at  and  from  Genoa,  the  cargo 
having  been  taken  in  at  Leghorn,  and  the  ship  having  lain  above  five  months  at  Genoa 
waiting  for  convoy,  which  circumstance,  though  known  to  the  insured,  was  not  com- 
municated to  the  underwriter.  The  words  of  Mr.  Justice  Wiltuot  are  very  strong : 
"The  fact  disclosed  by  this  policy  is  not  true,  that  Genoa  is  the  loading  port,  for  so 
it  must  be  understood;  and  in  such  cases  I  will  not  speculate  on  the  materiality  or 
immateriality  of  the  fact."  The  policy  in  this  case  being  at  and  from  London,  the 
subsequent  words,  "  beginning^the  adventure  on  the  said  goods  and  merchandize  from 
the  loading  thereof  on  board  the  said  ship,"  are  necessarily  confined  to  a  loading  at 
London.  It  is  impossible  to  argue  that  the  words  "to  wit  at  London  aforesaid  in  the 
parish  and  ward  aforesaid  "  can  be  so  applied  to  the  averment  of  loading  as  to  describe 
the  place  where  that  loading  was  made  ;  since  they  do  not  occur  until  after  the  inter- 
vention of  several  independent  and  distinct  averments.  Nor  will  the  Court  read  the 
declaration  with  an  endeavour  to  support  it,  for  the  rule  has  been  established  ever 
since  the  time  of  Plowden  that  the  intendment  is  against  the  party  averring.  2dly,  It 
vyas  necessary  to  shew  that  the  goods  weie  marked  and  numbered  in  the  manner  stated 
in  the  policy,  since  the  undertaking  of  the  underwriters  does  not  extend  to  any  goods 
not  so  marked  and  numbered.  3dly,  It  ought  to  appear  that  the  assured  was  interested 
in  the  goods  not  only  at  the  time  of  the  loss,  but  also  at  the  time  of  making  the 
insurance  :  for  otherwise  the  policy  is  void.  Sadlers'  Company  v.  Badcock,  1  Wils.  10. 
Hibbert  v.  Carter,  1  T.  R.  745.  Perchard  v.  JVhitmore,  Guildhall  sittings  after  Michaelmas 
term  1786,  before  Bnller,  3.{a).  4thly,  There  are  two  material  [156]  facts  in  this 
declaration ;  one  the  promise  to  pay  in  case  of  a  loss,  and  the  other  that  a  loss 
took  place.  To  the  latter  of  these  no  venue  is  assigned.  And  though  it  be  true  that 
the  allegation  of  the  promise  having  been  made  in  an  English  county,  will  draw  to  it 
the  cognizance  of  the  other  fact  which  took  place  out  of  England,  provided  a  venue 
in  England  be  alleged,  yet  it  is  necessary  to  allege  a  venue,  as  in  the  case  of  a  bond 
made  abroad. 

Bayley,  Serjt.,;  contra.  1st,  It  sufficiently  appears  that  the  goods  were  put  on 
board  at  London.  The  several  allegations  of  the  loading  the  goods,  the  value  of  the 
goods,  the  interest  of  the  Plaintiff,  and  that  the  insurance  was  made  on  his  account, 
are  all  parts  of  one  sentence ;  and  the  w.ords,  "  to  wit,  at  London  aforesaid  in  the 
parish  and  ward  aforesaid,"  with  which  that  sentence  concludes,  apjily  to  the  whole, 
and  may  be  considered  as  inserted  at  the  end  of  every  branch.  The  averment  is  not 
the  less  certain  because  it  comes  under  a  "  to  wit,"  and  if  the  "  to  wit  "  be  omitted, 

(a)  Perchard  v.  Whitmore,  Guildhall  sittings,  after  Mich.  Term,  1786. 

Action  on  a  policy  of  insurance  on  goods  on  board  the  ship  "  L'Aurore  "  at  and 
from  Cette  to  Guernsey.  In  the  declaration  it  was  averred  that  Peter  Maingy  and 
Nicholas  Maingy,  until  and  at  the  time  of  the  loss  were  interested  in  the  goods  and 
merchandizes  in  the  said  policy  mentioned  to  a  great  value,  to  wit,  &c.  and  that  the 
said  insurance  was  so  made  for  the  said  P.  M.  and  N.  M.  and  for  their  account.  In 
the  course  of  the  cause  the  Plaintiff  called  Mr.  Le  Mesurier,  who  was  objected  to  as 
an  interested  witness.  He  admitted  that  having  no  interest  in  the  goods  insured 
when  the  policy  was  effected,  he  had  since  become  a  partner  with  P.  M.  and  N.  M. 
and  had  taken  a  share  of  all  the  stock,  and  among  other  things  of  the  goods  insured. 
Upon  this  Mr.  Le  Mesurier  was  rejected.  But  Cowper  for  the  Defendant  pressed 
that  the  Plaintiff  might  be  nonsuited,  insisting,  that  as  Mr.  Le  Mesurier  was  interested 
in  the  goods  insured,  the  averment  in  the  declaration  was  not  proved. 

BuLLER,  J.,  said,  he  thought  the  Plaintiff  ought  not  to  be  nonsuited  upon  that 
point,  for  that  Mr.  Le  Mesurier  was  not  interested  at  the  time  of  making  the  policy 
to  which  the  averment  of  interest  related,  and  the  Plaintiff  brought  the  action  for 
those  who  were  interested  at  the  time. 

Many  other  points  were  contested  in  the  cause,  and  a  verdict  was  found  for  the 
Defendant. 
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the  loadings,  which  is  the  first  member  of  the  sentence,  is  alleged  to  have  taken  place 
at  London.  Besides,  it  is  not  material  that  it  should  appear  U|jOm  record  that  the 
goods  were  put  on  board  at  the  place  mentioned  in  the  policy.  Tho  meaning  of  the 
expression  in  the  policy  is,  that  the  risk  shall  begin  from  the  time  of  the  goods  being 
laden  on  board  the  ship  at  the  place  mentioned  iti  the  policy  ;  but  whether  the  goods 
be  first  laden  on  board  the  ship  before  or  after  her  arrival  at  that  place  the  policy  will 
be  equally  complied  with.  It  may  be  material,  indeed,  in  many  cases  to  represent 
to  the  underwriters  at  what  place  they  were  actually  put  on  boanl.  And  the  case 
of  Hodgson  v.  Richardson  was  decided  entirely  on  the  want  of  a  proper  representation. 
2dly,  It  is  sufficient  to  observe,  that  the  declaiatioii  avers  that  l.'j  hugshciids  of  tobacco, 
"  the  goods  mentioned  in  the  policy,"  were  put  on  board.  3dly,  It  is  not  necessary 
that  the  party  insuring  should  have  an  interest  at  the  time  of  the  policy  being  effected, 
for  perhaps  he  may  insure  on  the  knowledge  of  goods  about  to  bo  consigned  to  him, 
and  a  reasonable  expectation  has  always  been  held  the  subject  of  an  insurance.  If  it 
were  otherwise,  policies  on  "  goods  shipped  or  to  be  shipped  "  could  not  be  suppoited. 
[157]  4thly,  It  appears  that  the  loss  was  on  tho  high  seas,  and  it  is  a  general  rule 
that  the  venue  where  the  cause  is  laid  draws  to  it  tho  trial  of  all  facts  arising  abroad. 
In  6  Co.  47  b.  a  case  upon  a  policy  of  insurance  is  mentioned  which  is  precisely  in 
point.  To  the  same  effect  are  Lutw.  699.  Iklerton  v.  Ilderkm,  2  H.  Bl.  161,  and  Neale 
V.  De  Garay,  7  T.  It.  243. 

The  Court  inclined  to  think  the  declaration  bad,  but  took  time  to  consider  of  their 
opinion. 

And  on  a  subsequent  day  gave  leave  to  the  Plaintiff  to  amend  without  costs. 

Stanway  qui  tam  v.  Perry  Sheriff  of  Essex.     May  24th,  1800. 

In  a  penal  action  a  capias  ad  respondendum  issued  within  a  year  after  the  offence 
committed,  but  never  was  served  on  the  Defendant  or  returned  ;  after  the  expira- 
tion of  tho  year,  but  in  the  same  term,  a  capias  per  continuance  issued  and  was  duly 
served  and  returned  ;  the  declaration  was  of  the  term  in  which  both  writs  issued. 
Held  that  the  first  writ  not  having  been  returned  could  not  be  connected  with  the 
second  so  as  to  support  the  action  {a). 

This  action  was  brought  to  recover  the  penalty  imposed  by  the  29  Eliz.  c.  4,  on 
sheriffs  for  extortion. 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  sittings  after  Hilary  term,  the 
Plaintiff,  in  order  to  shew  that  the  action  was  commenced  within  a  year,  gave  in 
evidence  two  writs,  tho  one  a  capias  ad  respondendum  issued  on  the  8th  of  November 
1799,  and  the  other  a  capias  per  continuance  issued  on  the  13th  of  the  same  month  ; 
the  former  of  these  writs  issued  within  a  year  after  the  offence  committed,  but  the 
latter  did  not :  tho  Defendant  was  served  with  the  latter  writ  only.  The  declaration 
was  of  Michaelmas  term.  A  verdict  was  found  for  the  Plaintiff.  After  the  verdict 
was  given,  it  was  discovered  and  objected  by  the  Defendant's  counsel,  that  the  first 
writ  had  never  been  returned,  and  could  not  therefore  be  connected  with  the  second. 
On  an  affidavit  of  this  fact  a  rule  was  obtained  calling  on  the  Plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  nonsuit  bo  entered. 

Shepherd,  Serjt.,  now  shewed  cause,  and  contended,  that  as  the  declaration  in  this 
case  was  of  the  same  term  with  that  in  which  the  first  writ  issued,  namely,  Michaelmas 
term  1799,  it  was  not  necessary  that  it  should  have  been  returned  in  order  to  support 
the  action;  for  although  in  Harris  v.  Woolford,  6  T.  R.  617,  it  was  held  necessary 
that  the  fiist  of  two  writs  issued  in  that  case  should  ajipear  to  have  been  returned 
in  order  to  save  the  statute  of  limitations,  yet  it  was  to  be  observed  that  there  the 
declaration  was  not  delivered  within  a  year  after  the  first  writ  issued  ;  whereas  in 
Parsons  v.  King,  7  T.  li.  6,  tho  Court  held,  that  if  the  Plaintiff  declare  any  time  within 
a  year  after  a  writ  issued  in  time  to  save  [158]  his  action,  it  need  not  be  shewn  that 
such  writ  was  returned.  He  said  that  this  case,  therefore,  might  be  considered  as  if 
the  second  writ  had  never  issued  at  all. 

Bay  ley,  Serjt.,  contri,  relied  on  Harris  v.  Woolford ;  and  observed,  that  in  Parsons 

(a)  Vide  Sturmy  v.  Sheriff  of  Middlesex,  11  East,  25,  31.  Weston  v.  Fournier,  14  East, 
492.     Thistlemod  v.  Cracrqft,  6  Taunt.  141. 
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V.  King,  as  one  writ  only  had  issued  and  the  Plaintiff  had  declared  within  a  year,  it 
must  be  understood  that  he  had  declared  on  that  writ ;  whereas  in  the  present  case, 
as  the  Defendant  had  been  served  with  the  second  writ  only,  it  was  evident  that  he 
could  only  have  appeared  to  the  second  writ,  and  that  the  Plaintiff  must  be  taken 
to  have  declared  upon  that  writ  only.  He  added,  that  this  very  point  had  been 
decided  in  this  court  in  a  case  of  Field  qui  tarn  v.  Carrol,  M.  32  Geo.  3,  before  Eyre, 
Ch.  J.,  who  nonsuited  the  Plaintiff  on  a  similar  objection. 

The  Court  agreed  that  the  distinction  between  the  cases  cited  proceeded  on  the 
circumstance  of  two  writs  having  issued  iu  the  former  and  one  only  in  the  latter; 
and  held,  that  if  two  writs  be  issued,  one  within  a  year  after  the  offence  committed 
and  the  other  not,  it  is  necessary  that  the  first  writ  should  be  returned  in  order  to 
connect  it  with  the  second,  and  thereby  make  the  action  appear  to  have  been  com- 
menced in  due  time. 

The  objection,  however,  not  having  been  taken  till  after  the  verdict  had  been 
given,  the  Court  refused  to  enter  a  nonsuit,  but  made  the  rule  absolute  for  a  new  trial. 

Price  v.  Messenger  and  Another.    May  24th,  1800. 

[Observations  adopted,  Atkins  v.  Kilby,  1840,  11  Ad.  &  E.  784.     Distinguished, 
Hoye  V.  Bush,  1840,  1  Man.  &  G.  786.] 

If  an  oflBcer  seize  goods  in  obedience  to  the  warrant  of  a  magistrate,  whether  that 
warrant  be  legal  or  not,  he  cannot  be  sued  without  a  previous  demand  of  a  copy 
and  perusal  of  the  warrant  according  to  24  Geo.  2,  c.  44.  If  the  warrant  be  to 
seize  "  stolen  goods,"  and  the  officer  seize  goods  which  turn  out  not  to  have  been 
stolen,  he  is  still  within  the  protection  of  24  Geo.  2,  c.  44  (a). 

Trespass  for  seizing  and  taking  a  quantity  of  moist  sugar  and  a  quantity  of  tea 
and  nails  of  the  Plaintiff,  and  for  assaulting  and  imprisoning  his  person,  and  for  carrying 
the  Plaintiff,  together  with  the  above  goods,  before  a  justice  of  the  peace,  under  colour 
and  pretext  that  part  of  the  said  goods,  to  wit,  the  sugar  had  been  before  then 
feloniously  stolen  from  some  ship  in  the  Thames,  and  had  been  found  concealed  in 
certain  premises  of  the  Plaintiff  in  which  he  carried  on  his  trade  and  business  of  a 
grocer.  There  was  a  second  count  for  assaulting  and  imprisoning  the  Plaintiff  gener- 
ally, and  a  third  for  seizing  and  taking  away  his  goods. 

[159]  The  Defendants  pleaded  not  guilty  as  to  all  but  taking  away  the  tea  and 
nails,  as  to  which  they  suffered  judgment  by  default. 

This  cause  came  on  before  Lord  Eldon,  Ch.  J.,  as  well  to  try  the  issue  joined,  as  to 
assess  damages  upon  the  judgment  by  default  at  the  Westminster  sittings  after  last 
Hilary  terra.  The  evidence  was  in  substance  as  follows  :  The  Plaintiff  vras  a  grocer 
living  on  the  Surry  side  of  Westminster  bridge,  and  the  Defendants  two  constables 
of  one  of  the  police  offices  in  Westminster.  On  the  2d  of  April  1799  an  information  was 
exhibited  against  the  Plaintiff  at  the  police-office,  upon  which  the  following  warrant 
was  granted.  "Surry  and  Middlesex  to  wit.  To  all  constables  and  other  His 
Majesty's  officers  of  the  peace  whom  these  may  concern.  Whereas  complaint  upon 
oath  hath  been  this  day  made  unto  me  one  of  His  Majesty's  justices  of  the  peace  for 
the  said  counties  by  Henry  Nash  that  there  was  lately  stolen  from  some  ship  or  vessel 
lying  in  the  liver  Thames  a  quantity  of  sugar  and  that  there  is  just  cause  to  suspect 
that  the  said  stolen  goods  are  knowingly  concealed  or  deposited  in  the  shop  warehouses 
outhouses  yard  or  premises  belonging  to  and  occupied  by  Price  and  Co.  situate  the 
second  house  in  Coad's  Row  on  the  Surry  side  of  Westminster  bridge  nearly  opposite 
to  Astley's  theatre,  these  are  therefore  to  require  you  forthwith  to  make  diligent  search 
in  the  day  time  in  the  said  premises  for  the  said  stolen  goods  and  if  you  find  the  same 
or  any  part  thereof  that  then  you  secure  the  said  goods,  and  bring  the  person  or  persons 
in  whose  custody  you  find  the  same  before  me  or  some  other  of  His  Majesty's  justices 
of  the  peace  to  be  examined  and  dealt  with  according  to  law.  Given  under  my  hand 
and  seal  the  2d  day  of  April,  1799,  P.  Colquhoun."     On  the  same  day  on  which  the 

(«)  S.  C.  3  Esp.  Rep.  96,  and  see  Cooper  v.  Booth,  3  Esp.  Rep.  135,  148.  Milton 
v.  Green,  5  East,  233.  Smith  v.  Wiltshire,  2  B.  &  B.  619.  Bell  v.  Oakley,  2  M.  &  S. 
259. 
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warrant  issued  the  Defendants  went  to  the  PlaintiflTs  bouse,  and  finding  some  sugar 
of  a  particular  qiialitv  selling  under  prime  cost,  and  a  bag  of  naih  and  two  parcels  of 
tea  of  which  no  satisfactory  account  was  given,  sent  to  the  (iffice  requosiing  instructions 
for  their  conduct  respecting  the  tea  and  nails  which  were  not  mentioned  in  the  warrant ; 
upon  which  they  were  ordered  by  the  magistrate  to  bring  the  sugar,  tea,  and  nails  to 
the  office.  This  they  accordingly  did,  and  at  the  same  time  carried  the  Plaintiflf  before 
the  magistrate,  who  discharged  him  for  that  day,  but  deh.ired  him  to  attend  the  next 
morning.  The  Plaintiff  having  attended  the  next  morning,  and  no  suHieiont  evidence 
having  been  produced  against  him,  he  was  discharged  altogether,  and  his  properly  was 
afterwards  restored.  It  was  prov(?d  that  tlie  Defendants  had  conducted  themselves 
with  groat  civility  towards  the  Plaintiff.  Lord  Eldon  directed  the  jury  that  the 
war-[160]-iaut  was  no  justification  as  to  anything  but  the  assault,  imprisonment,  and 
taking  the  sugar,  and  that  the  verbal  orders  of  the  magistr.ite  under  which  the 
Defendants  seized  the  tea  and  nails  would  not  avail  them.  For  the  Plaintiff,  however, 
it  was  insisted  that  even  the  assault,  imprisonment,  and  taking  the  sugar  under  the 
circumstances  of  the  case,  were  not  justified  by  the  warrant :  on  the  other  hand,  it  was 
contended  that  they  were  justified  by  the  warrant  which  was  granted  by  vii  tue  of  the 
bum-boat  act  (o) ;  and  that  at  all  events  a  copy  of  the  warrant  shouM  have  been 
demanded,  pursuant  to  24  Geo.  2,  c.  44.  His  Lordship  having  desired  the  jury  to 
distinguish  the  damages  incurred  by  the  seizure  of  the  tea  and  nails,  from  those 
incurred  by  the  assault,  imprisonment  and  seizure  of  the  sugar,  a  verdict  was  found  of 
301.  for  the  former,  and  701.  for  the  latter. 

A  rule  having  been  moved  for,  calling  on  the  Plaintiff  to  shew  cau-fe  why  this 
verdict  should  not  be  set  aside,  it  was  granted  as  to  the  701.  the  Court  intimating  an 
opinion  that  as  to  the  .301.  the  verdict  could  not  be  disturbed. 

Shepherd  and  Best,  Serjts.,  now  showed  cause.  The  main  objection  to  the 
PlaintitT's  recovery  is,  that  no  demand  was  made  of  a  copy  of  the  warrant  under  which 
the  Defendants  acted,  pursuant  to  24  G.  2,  c.  44.  But  no  officer  can  avail  himself  of 
that  objection,  uidess  he  shew  that  he  has  acted  in  obedience  to  the  warrant  of  a 
magistrate,  per  Lord  Mansfield,  Dawson  or  Laivaon  v.  Clarke,  cited  3  Bur.  1767  ;  whereas 
in  this  case  the  Defendants  exceeded  the  authority  delegated  to  them  by  the  magistrate. 
Where  the  warrant  itself  authorises  others  to  act  in  a  matter  not  within  the  jurisdic- 
tion of  the  magistrate,  he  is  personally  responsible  ;  but  where  an  officer  exceeds  his 
authority,  the  magistrate  who  gave  that  authority  is  not  liable  for  such  excess.  Here 
the  warrant  was  to  seize  stolen  sugar,  and  the  officers  were  bound  at  their  peril  to  seize 
stolen  sugar  or  none  at  all.  In  the  case  of  Boote  v.  Cooper,  cited  1  T.  K.  535  (b),  where 
the  warrant  was  to  enter  and  search  for  concealed  goods,  it  was  rightly  held  that  the 
officer  was  justified  in  entering  and  searching,  though  no  con-[161]-cealed  goods  were 
found,  that  being  no  excess  of  authority  ;  but  in  Entick  v.  Carringtov,  2  Wils.  286,  De 
Grey,  Cb.  J.,  seems  to  have  considered  that  an  officer  who,  under  a  warrant  to  search 
for  stolen  goods,  should  seize  the  goods  of  the  owner  of  the  house,  would  not  be  within 
the  jirotection  of  the  24  Geo.  2,  c.  44.  Supposing  the  warrant  itself  to  be  legal,  still 
the  Defendants  have  !iot  executed  it  according  to  its  true  spirit ;  for  they  were  not 
to  decide  wantonly  that  any  sugar  found  in  the  Plaintiff's  house  was  stolen  sugar,  but 
to  exercise  a  sound  discretion.  Now  the  sugar  seized  by  the  Defendants  appears  to 
have  been  exposed  in  a  situation  in  which  no  man  would  place  goods  subject  to  seizure. 
Though  the  warrant  speaks  of  sugar  deposited  or  concealed,  yet  the  word  "deposited," 
when  applieil  to  stolen  goods,  must  moan  deposited  for  the  purpose  of  concealment ; 
especially  as  it  is  connected  with  the  wonl  "  concealed." 

(a)  2  Geo.  3,  c.  28,  s.  7,  which  enacts,  that  it  shall  be  hwfid  for  any  justice  of  the 
peace,  upon  information  on  oath,  that  there  is  cause  to  suspect  that  any  merchandizes 
&c.  (suspected  to  have  been  stolen  or  urdawfully  come  by,  or  taken  from  some  ship 
or  vessel  in  the  river  Thames)  are  concealed  in  any  dwelling-bouse,  warehouse,  &c.  by 
warrant  under  his  hand  and  seal,  to  cause  every  such  dwelling-house,  &c.  to  be  searched 
in  the  day  time  ;  and  if  any  such  merchandizes,  &c.  shall  be  found  therein,  to  cause 
the  same  to  be  deposited  in  some  place  of  safety,  and  also  to  cause  the  person  in  whose 
house,  &c.  the  same  shall  be  found,  to  be  brought  before  him  ;  and  if  such  person  shall 
not  give  a  satisfactory  account  how  he  came  by  the  same,  he  shall  be  adjudged  guilty 
of  a  misdemeanor. 

(6)  Reported  3  Esp.  Cas.  135,  by  the  name  of  Cooper  v.  Booth,  in  error  in  K.  B. 
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Cockell,  and  Bayley,  Seijts.  contri.  If  the  officers  acted  in  obedience  to  the 
warrant,  it  is  altogether  immateiial  whether  the  warrant  were  legal  or  illegal ;  for  if 
legal  the  officers  and  the  niagistiate  are  both  justified  ;  if  illegal  the  magistrate  alone 
is  responsible.  It  would  be  highly  datigerous  to  allow  the  officer  to  exercise  his  judg- 
ment whether  the  warrant  directed  to  him  by  the  magistrate  were  good  or  not ;  it  is 
bis  duty  to  obey.  The  warrant  in  this  case  only  asserted  that  there  was  stolen  sugar 
in  the  Plaintiff's  house,  and  ordered  the  officers  to  seize  it ;  now  it  was  impossible  for 
them  to  ascertain  whether  the  sugar  they  found  was  stolen  or  not,  or  how  much  of  it 
was  in  that  predicament. 

Lord  Eldon,  Ch.  J.     The  ground  upon  which  I  have  formed  my  opinion  in  this 
case  may  be  stated  in  a  very  few  words.    The  public  interest  requires  that  officers  who 
really  act  in  obedience  to  the  warrant  of  a  magistrate  should  be  protected.     In  such 
cases,  therefore,  the  law  has  provided  that  the  remedy  of  the  party  grieved  shall  be 
confined  to  the  magistrate,  as  well  where  he  has  granted  a  warrant  without  having 
jurisdiction,  as  where  the  warrant  which  he  has  granted  is  improper.     The  statute 
provides  that  no  action  shall  be  brought  against  an  officer  for  any  thing  done  in 
obedience  to  any  warrant  of  any  justice  of  the  peace,  unless  a  demand  hath  been  made 
of  a  copy  and  perusal  of  the  warrant ;  and  in  that  case,  after  compliance  with  such 
demand,  any  action  shall  be  brought  against  such  officer  for  any  such  cause  as  afore- 
said, without  making  the  justice  a  Defendant,  a  verdict  shall  be  given  for  the  Defendant, 
"notwithstanding  any  defect  of  jurisdiction  in  such  justice;"  and  if  such  action  be 
brought  jointly  against  such  justice,  and  [162]  also  against  such  officer,  on  proof  of 
such  warrant,  the  jury  shall  find  for  the  officer  "  notwithstanding  any  such  defect  of 
jurisdiction  as  aforesaid."     The  act  therefore  takes  it  for  granted,  that  an  officer  may 
be  said  to  act  in  obedience  to  the  warrant  of  a  justice  of  the  peace,  though  such  justice 
had  no  juridiction,  and  though  the  warrant  be  an  absolute  nullity.     For  it  is  as  much 
a  defect  of  jurisdiction,  if  the  justice  gratit  an  improper  warrant  in  a  case  over  which 
he  has  jurisdiction,  as  if  he  had  no  jurisdiction  over  the  case  at  all.    The  only  question 
therefore  is.  Whether  the  act  of  the  officer  were  done  in  obedience  to  any  warrant  of 
any  justice  of  the  peace  1     And  considering  the  nature  of  the  protection  intended  to 
be  given  to  officers  by  this  act,  I  think  it  reasonable  to  say  that  the  Defendants  in  this 
case  acted  in  obedience  to  the  warrant  within  the  meaning  of  the  legislature.     If  this 
be  so,  it  is  sufficient  for  the  Defendant  to  say  that  no  demand  of  a  perusal  and  copy  of 
the   warrant  was  made,  whether  that  warrant  on  production  would  have  afTorded  a 
defence  or  not.    It  was  not  agreed  by  the  Plaintiff's  counsel  whether  the  warrant  itself 
were  legal  or  illegal.     Now  suppose  it  to  have  been  legal :  the  officer  acted  with  as 
much  precision  in  the  execution  of  the  warrant,  as  the  justice  in  granting  it.     If  the 
information  given  to  the  latter  was  insufficient  to  enable  him  to  describe  the  goods 
with  certainty,  the  former  was  unable  to  ascertain  with  certainty  what  goods  he  was 
directed  to  seize.    Then  suppose  the  warrant  to  have  been  illegal,  it  was  not  competent 
to  the  Defendant  to  judge  of  its  legality.     If  he  executed  it  in  the  only  way  in  which 
it  was  capable  of  being  executed,  namely,  by  making  it  attach  on  all  goods  which  fell 
within  the  description  contained  in  it,  he  acted  in  obedience  to  it,  and  having  done  so, 
he  is  entitled  to  avail  himself  of  the  protection  of  the  act.    Whether  the  warrant  would 
have  afforded  a  defence  to  the  justice  or  not  I  shall  give  no  opinion. 

Heath,  J.  The  only  q\iestion  is,  whether  the  constable  acted  in  obedience  to  the 
warrant]  Whether  the  warrant  were  legal  or  not,  we  are  not  called  upon  to  decide. 
When  this  Defendant  seized  the  teas  he  was  not  acting  in  obedience  to  the  warrant; 
but  when  he  seized  the  sugars  he  was.  The  warrant,  after  stating  that  certain  sugars 
had  been  stolen,  and  that  there  was  reason  to  suspect  that  the  same  were  concealed  or 
deposited  in  the  Plaintiff's  house,  directs  the  Defendant  to  seize  them.  Under  these 
circumstances,  he  could  not  act  otherwise  than  he  has  done. 

lioOKE,  J.  The  Defendant  appears  to  me  to  have  acted  in  obedience  to  his  warrant, 
and  therefore  to  come  within  the  pro-[163]-tection  of  the  statute.  If  the  warrant  were 
illegal  the  Plaintiff'  might  have  proceeded  against  the  justice  :  but  as  he  has  chosen 
to  abandon  that  remedy  and  to  proceed  against  the  constable,  he  is  only  entitled  to  a 
verdict  for  such  damages  as  arose  from  that  seizure  which  was  not  made  in  obedience 
to  the  warrant. 

Verdict  to  be  entered  for  the  Plaintiff  for  301.  only. 
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Dicker  v.  Adams,  Executor.     May  26th,  1800. 

If  issue  be  joined  upon  one  of  three  pleas,  and  judgment  be  entered  by  default  upon 
the  two  others,  the  Plaintiff  cannot  execute  a  writ  of  inquiry  on  those  pleas  on  which 
he  has  judgment,  but  must  award  jury  process  tarn  ad  triandum  quam  ad  inquirendum. 

Indebitatus  assumpsit.  The  Defendant  pleaded  first  non  assumpsit ;  secondly,  non 
assumpsit  infra  sex  annos;  and  thirdly,  a  set-off.  On  the  first  plea  issue  was  joined  ; 
and  to  the  two  last  there  was  a  demurrer.  No  joinder  in  demurrer  having  been  put 
in,  the  Plaintiff  signed  judgment.  After  this  a  writ  of  enquiry  of  damages  on  the 
two  counts  upon  which  judgment  had  gone  by  default  was  executed. 

A  rule  nisi  was  obtained  upon  a  former  day  to  set  aside  this  writ  of  inquiry,  and 
all  proceedings  thereon,  for  irregularity  ;  because,  as  issue  was  joined  on  non  assumpsit, 
the  Plaintiff  should  have  entered  the  issue  and  awarded  jury  process  as  well  to  try  the 
issue  joined  as  to  inquire  of  the  damages  on  the  interlocutory  judgment. 

Shepherd,  Serjt.,  now  sheweil  cause  against  the  lule,  and  Lens,  Serjt.,  in  support 
of  it,  cited  Tidd's  Pract.  K.  B.  795,  ed.  2  (p.  591,  ed.  1). 

The  Court  were  clearly  of  opinion  that  as  an  issue  was  joined  upon  the  record,  the 
Plaintiff  ought  not  to  have  executed  a  writ  of  inquiry  on  the  two  pleas  on  which 
judgment  had  gone  by  default. 

Rule  absolute. 

Pariente,  Assignee,  &c.  v.  Castle,  one,  &c.     May  26th,  1800. 

The  Court  will  not  discharge  a  prisoner  out  of  execution,  because  there  is  no  judgment 
against  him  docketed  and  entered  upon  the  rolls  of  the  Court. 

This  was  an  application  to  discharge  the  Defendant  out  of  the  custody  of  the 
warden  of  the  Fleet  as  to  the  execution  in  this  case  because  there  was  no  judgment 
docketed  and  entered  on  the  rolls  of  the  Court  whereon  to  found  the  writ  of  execution. 

Bayley,  Serjt.,  in  support  of  the  rule. 

Shepherd,  Serjt.,  contra. 

The  Court  rejected  the  application,  saying  it  was  unprecedented. 

Rule  discharged. 

[164]    Anderson  v.  Pitcher  &  Ux.     May  26th,  1800. 

A  warranty  to  depart  with  convoy  is  not  complied  with,  unless  sailing  instructions 
be  obtained  before  the  ship  leaves  the  place  of  rendezvous,  if  by  due  diligence  of 
the  master  they  can  be  then  obtained  (a). 

This  was  an  action  for  money  had  and  received  to  the  use  of  the  Plaintiff  by  the 
Defendant's  wife,  before  her  interraairiage  with  the  Defendant. 

This  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  and  a  special  jury  at  the  Guildhall 
sittings  after  Hdary  term,  when  the  following  case  appeared  in  evidence: — On  the 
31st  of  October,  1795,  the  Plaintiff  underwrote  a  policy  of  insurance  on  the  "Golden 
Grove,"  at  five  guineas  per  cent,,  "at  and  from  London  to  all  or  any  of  the  West  India 
islands,  Jamaica  and  St.  Domingo  excepted,  with  leave  to  go  to  the  place  of  rendezvous 
to  join  convoy,  and  warranted  to  sail  from  thence  with  convoy  for  the  voyage."  The 
ship  having  been  lost  soon  after  she  sailed  from  Portsmouth,  the  Plaintiff  p  lid  2841.  53. 
under  the  policy.  To  recover  back  that  sum  the  present  action  was  brought,  the 
Plaintiff  being  of  opinion  that  the  "Golden  Grove"  never  received  her  sailing  instruc- 
tions, and  therefore  had  not  fulfilled  the  warranty  to  depart  with  convoy.  It  now 
appeared  that  the  "Golden  Grove"  arrived  at  Spithead  about  nine  o'clock  in  the 
morning  of  the  15th  November  1795  ;  that  she  came  round  under  the  care  of  the  first 
mate,  the  captain  himself  being  on  shore  at  Portsmouth;  that  on  the  day  preceding 
(the  14th)  sailing  instructions  were  delivered  at  Portsmouth  to  all  such  ships  as  applied 
regularly  for  them,  and  that  the  captain  of  the  "  Gulden  Grove  "  previous  to  her  arrival 
made  enquiry  concerning  sailing  instructions,  but  found  that  they  could  not  be  obtained 

(o)  S.  C.  3  Esp.  Rep.  124.     And  see  D'Aguilar  v.  ToUn,  Holt,  Ni.  Pri.  185. 
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until  the  ship  was  actually  in  sight;  that  on  the  15th  of  November,  by  day-light, 
Admiral  Sir  H.  C.  Christian,  the  commander  of  the  convoy  got  under  weigh,  but  had 
not  entirely  quitted  the  roadstead  until  about  four  o'clock  in  the  evening;  that  when 
he  got  under  sail  he  left  the  "  Trident  "  frigate  to  bring  up  such  vessels  as  did  not  weigh 
anchor  with  him,  that  about  one  o'clock  the  same  day  the  captain  of  the  "Golden 
Grove"  repaired  on  board,  and  got  under  weigh,  at  which  time  the  "Trident"  had 
also  got  under  weigh,  and  both  the  ailmiral's  ship  and  the  "Trident"  had  then  pro- 
ceeded so  far,  that  it  was  clear  the  "Golden  Grove"  could  not  overtake  the  former 
soon  enough  for  the  captain  to  go  on  board  that  night,  and  it  was  even  doubtful 
whether  he  could  overtake  the  latter;  that  on  the  next  day,  between  10  and  12  o'clock 
in  the  forenoon,  the  captain  [165]  of  the  "Golden  Grove,"  being  then  only  a  quarter 
of  a  mile  from  the  admiral's  ship,  went  on  board  her,  and  obtained  sailing  instructions  ; 
that  soon  afterwards  the  "  Golden  Grove  "  was  lost,  having  been,  from  the  time  of  her 
departure  to  that  of  the  loss,  under  the  protection  of  the  convoy.  Lord  Eldon  directed 
the  jury,  that  although  under  some  circumstances  sailing  instructions  might  be  dispensed 
with,  yet  that  this  did  not  appear  to  be  a  case  of  that  kind  ;  that  the  "  Golden  Grove" 
did  not  appear  to  him  to  have  departed  from  the  place  of  rendezvous  with  convoy, 
since  she  had  either  not  arrived  time  enough  to  obtain  sailing  instructions,  or  if  she 
had  arrived  time  enough,  her  captain  had  not  used  the  necessary  endeavours  to  obtain 
them  before  he  sailed.     The  jury  found  a  verdict  for  the  Plaintiff. 

Early  in  this  term  a  rule  nisi  for  a  new  trial  was  obtained,  in  support  of  which, 
affidavits  of  the  Defendant's  attorney,  and  of  several  naval  men,  to  the  following  effect, 
were  filed  ; — That  the  point  upon  which  the  verdict  had  proceeded  was  a  matter  of 
surprise  upon  the  Defendant,  it  having  been  understood  that  the  cause  would  be  tried 
on  the  single  question,  Whether  sailing  instructions  had  ever  been  obtained]  that 
it  is  the  constant  practice  for  commanders  of  convoys  to  give  sailing  instructions  to 
vessels  which  sail  under  their  protection,  after  leaving  the  place  of  rendezvous,  and 
that  such  vessels  are  always  understood  to  depart  with  convoy  ;  that  sailing  instructions 
are  never  given  to  the  captain  of  any  vessel  until  the  vessel  is  in  sight;  that  when 
the  Admiralty  directs  the  commander  of  a  ship  of  war  at  Spilhead  to  take  under 
convoy  a  fleet  bound  to  the  westward,  he  is  generally  instructed  to  put  to  sea  thirty 
hours  after  the  wind  has  been  fair,  with  a  view  to  give  time  to  the  ships  in  the  Downs 
to  come  round  to  Spilhead  ;  and,  that  as  such  ships  frequently  do  not  arrive  until 
the  convoy  is  under  weigh,  and  are  often  prevented,  by  blowing  weather,  from  getting 
their  sailing  instructions  at  the  place  of  rendezvous,  it  is  usual  for  their  captains  to 
obtain  them  the  first  time  the  convoy  is  brought  to  at  sea. 

Shepherd,  Serjt.,  in  the  course  of  the  term  shewed  cau?e  ;  and  after  observing, 
that  as  the  facts  of  this  case  had  been  before  the  Court  upon  a  foimer  occasion  in  JFebb 
V.  Thompson  (ante,  vol.  i.  p.  5),  they  would  not  interfere,  unless  they  entertained  very 
great  doubts  upon  the  question;  cjntended,  that  the  "GoLlen  Grove"  was  not  within 
any  of  the  exceptions  to  the  general  rule,  which  [166]  required  sailing  instructions  iu 
order  to  the  fulfilment  of  a  warranty  to  depart  with  convoy  ;  and  that  consequently, 
as  she  had  not  obtained  them  before  her  departure  from  the  place  of  rendezvous,  she 
had  not  fulfilled  the  warranty  in  this  policy  ;  that  in  this  case  the  commander  of  the 
convoy  was  ready  to  have  given  sailing  instructions,  had  they  been  applied  for ;  and 
that,  if  such  a  latitude  as  was  contended  for  was  to  be  allowed,  it  must  hereafter  be 
deemed  suflScient  if  ships  obtain  their  sailing  instructions  the  day  before  their  arrival 
at  the  port  of  discharge. 

Best,  Serjt.,  in  support  of  the  rule.  Although  the  "  Golden  Grove  "  had  not  obtained 
sailing  instructions  on  the  1.5th,  when  she  departed  from  Spithead,  yet  she  received 
them  early  enough  on  the  next  morning  to  constitute  a  departure  with  convoy  within 
the  spirit  of  the  warranty.  The  words  of  the  warranty  do  not  require  that  sailing 
instiuctions  should  be  obtained,  and  therefore  a  greater  latitude  may  be  allowed  than 
in  a  construction  of  the  very  letter  of  the  warranty.  Usage  of  trade  has  been  con- 
stantly admitted  in  the  construction  of  warranties  to  depart  with  convoy ;  thus,  if  a 
ship  depart  from  the  port  of  London  and  join  convoy  at  Portsmouth  or  the  Downs, 
it  is  a  sufficient  eompliince  with  the  warranty  to  depart  with  convoy  (vide  ante, 
p.  115).  Usage  therefore  miy  be  admitted  in  the  present  case,  to  shew  that  sailing 
instructions  are  not  necessary  till  the  ship  has  actually  put  to  sea.  No  case  has  been 
cited  to  shew  that  they  are  necessary  at  the  time  of  breaking  ground  ;  if  they  be 
obtained  as  soon  as  they  become  necessary  for  the  protection  of  the  ship,  it  is  suflBcieut ; 

C.  P.  iv.— 39 


1218  ANDERSON    t".  PITCHER  2  BOS  &  PUL  167. 

and,  as  the  commander  of  the  convoy  in  this  case  gave  sailing  instructions  to  other 
ships  at  the  same  time  that  he  gave  them  to  the  "GohJen  Grove,"  it  appears  that  he 
considered  it  sufficient  for  their  protection  to  deliver  them  at  that  time.  It  may  be 
contended  that  the  case  of  Victoria  v.  Cleeve,  2  Str.  1250,  Park's  Insur.  348,  is 
distinguishable  from  this  ;  for  there  it  was  impossible  to  get  sailing  instructions.  But 
Veedon  v.  Wilmot,  Park's  Insur.  341,  note  a.  is  in  point,  for  there  sailing  instructions 
were  not  applied  for  till  after  the  convoy  was  under  sail.  No  neglect  is  imputable  to 
the  captain  in  this  case;  he  applied  for  his  sailing  instT-uctions  before  the  "Golden 
Grove"  arrived,  but  was  refused  them  ;  she  actually  did  arrive  on  the  morning  of  the 
15th,  before  the  convoy  had  left  the  place  of  rendezvous  ;  but,  as  the  convoy  was  then 
under  sail,  it  may  have  been  dangerous  for  him  to  put  out  a  boat.  [167]  On  the 
morning  of  the  16th  the  sailing  itistructions  were  obtained  without  any  inconvenience 
having  arisen  from  the  want  of  them,  the  ship  having  remained  the  whole  time  under 
the  protection  of  the  guns  of  the  convoy. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by 

Lord  Eldon,  Ch.  J.  This  action  is  brought  to  recover  back  2841.  5s.,  paid  by  the 
Plaintiff  as  under-writer  of  a  policy  on  the  ship  "  Golden  Giove,"  to  the  Defendant,  the 
assured  in  that  policy,  under  the  supposition  that  the  loss  which  happened  was  within 
the  terms  of  his  undertaking.  He  now  says,  that  on  a  better  examination  of  all  the 
circumstances  attending  that  loss,  he  finds  he  was  not  liable,  as  he  had  erroneously 
supposed,  and  therefore,  that  the  monej'  which  he  paid  to  the  Defendant  under  a 
mistake  may  be  recovered  back  by  him.  This  is  a  case  in  which  the  convoy  appointed 
by  Government  was  ready  to  give  sailing  instructions  at  the  place  of  rendezvous,  to 
all  such  vessels  as  were  ready  to  receive  them.  And  it  appears  to  me,  that  if  the 
captain  of  the  "Golden  Grove "  had  been  on  board  his  ship  at  nine  o'clock  in  the 
morning,  when  she  arrived,  he  might  have  obtained  sailing  instructions  from  the 
frigate  before  he  left  the  place  of  rendezvous.  In  point  of  fact,  however,  the  admiral 
was  under  weigh  before  the  "Golden  Grove"  arrived,  and  the  frigate  was  under  weigh 
before  the  captain  was  on  board.  It  is  clear  also,  that  the  captain  of  the  "Golden 
Grove"  could  not  have  gone  on  board  the  admiral  that  night,  and  it  was  very  doubtful 
whether  he  could  have  gone  on  board  the  frigate.  The  question  for  the  Court  to 
decide  is.  Whether  a  new  trial  should  be  granted,  the  jury  having  determined  that, 
under  all  the  circumstances  of  the  case,  the  warranty  was  not  complied  with  1  Con- 
sidering that  the  case  came  to  trial  chiefly  on  the  question,  Whether  or  not  any  sailing 
instructions  were  ever  obtained  by  the  "Golden  Grovel"  and  that  the  Defendant  was 
somewhat  surprised  by  the  point  raised  at  the  trial,  respecting  the  time  at  which  the 
sailing  instructions  were  obtained,  I  should  wish  a  new  trial  to  be  granted,  if  I  could 
see  any  proposition  of  law  to  be  stated  to  a  juiy  in  the  Defendant's  favour.  But  it 
seems  to  me,  as  well  from  the  affidavits  as  the  evidence,  that  the  Defendant  would 
not  be  entitled  to  retain  a  verdict  if  he  should  obtain  one.  The  policy  contained  this 
warranty  :  That  the  ship  should  be  at  liberty  to  go  to  the  place  of  rendezvous  to  join 
convoy,  and  that  she  should  sail  [168]  from  thence  with  convoy  for  the  voyage.  It 
is  now  too  late  to  say  that  this  warranty  is  not  to  be  expounded  with  due  regard  to 
the  usage  of  trade.  Perhaps  it  is  to  be  lamented,  that  in  policies  of  insurance,  parties 
should  not  be  left  to  express  their  own  meaning  by  the  terras  of  the  instrument.  This 
seems  to  have  been  the  opinion  of  that  great  judge  Lord  Hold  (a).  It  is  true,  indeed, 
that  Loni  Mansfield,  who  may  be  considered  the  establisher,  if  not  the  author,  of  a 
great  part  of  this  law,  expressed  himself  thus:  "Wherever  you  render  additional 
words  necessary,  and  multiply  them,  you  also  multiply  doubts  and  criticisms  "(A). 
Whether,  however,  it  be  not  true,  that  as  much  subtlety  is  raised  by  the  application 
of  usage  to  the  construction  of  a  contract,  as  by  the  introduction  of  additional  words, 
might,  if  the  matter  were  res  Integra,  be  reasonably  questioned.  If,  therefore,  the 
question  before  us  be  still  undetermined,  the  inclination  of  my  mind  will  be  to  adhere 
to  the  letter  of  the  cotitract:  and  I  feel  the  more  disposed  to  do  so,  since  it  appears 
most  clearly,  from  the  affidavits  which  have  been  produced,  that  no  man  of  the 
highest  experience  in  the  navy  can  ascertain,  by  any  reference  to  usage,  what  other 
interpretation  ought  to  be  adopted.  The  first  question  is,  What  is  the  meaning  of 
the  words,  "departing  with  convoy?"     Do  they  mean  departing  with  sailing  instruc- 

(«)  Ltthalier's  case,  2  Salk.  443.  (b)  In  Lilhj  v.  Ewer,  Dougl.  74. 
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tions  in  all  cases'?  or,  Do  they  mean  departing  with  sailing  instructions  in  a  case 
circumstanced  like  this?  It  is  clear  that  sailing  instructions  are  not  necessary  in  all 
cases  :  but  the  decisions  authorize  me  in  saying,  that  in  general  cases  they  are  required  ; 
and  if  that  be  so,  I  do  not  find  any  thing  in  the  circumstances  of  this  ease  which  can 
bring  it  within  any  of  the  exceptions  to  the  general  rule.  In  Hihhert  v.  Picjon  (Park's 
Insur.  339),  Lord  Mansfield  laid  it  down  generally,  that  sailing  instructions  are 
essential  to  cotivoy.  Mr.  Justice  Wilies,  indeed,  entertained  doubts  upon  the  subject ; 
and  Mr.  Justice  Buller  declined  giving  any  opinion  upon  that  point.  In  that  case, 
however,  it  was  not  necessary  to  decide  whether  sailing  instructions  were  essential  or 
not ;  for  though  captain  Mann  had  neglected  no  means  of  obtaining  sailing  instruc- 
tions from  the  "Glorieux,"  yet  it  did  not  appear,  upon  the  first  trial,  that  the 
"Glorieux"  was  a  convoy  appointed  by  Government,  and  therefore  the  Court  was 
obliged  to  hold  that  the  warranty  was  not  fulfilled.  It  is  true  that  it  was  determined 
in  [169]  Victoria  v.  Cleeve,  where  the  convoy  was  appointed  by  Government,  that 
sailing  instructions  may  be  dispensed  with  where  no  default  appears  on  the  part  of 
the  master.  It  being  once  decided  that  a  convoy  within  the  terms  of  the  policy  means 
a  convoy  appointed  by  Government,  it  seems  to  follow  of  necessity  that  the  ship  must 
depart  with  sailing  instructions,  if  by  the  due  diligence  of  the  master  they  can  be 
obtained.  The  value  of  a  convoy  appointed  by  Government  in  a  great  measure 
arises  from  its  taking  the  ships  under  control  as  well  as  under  protection.  But  that 
control  does  not  commence  until  .^ailing  instructions  have  been  obtained  ;  nor  can  it 
be  enforced  otherwise  than  by  their  means.  Indeed,  the  reason  of  that  rule  which 
requires  that  the  convoy  should  be  appointed  by  Government,  shews  the  necessity 
of  having  sailing  instiuctiuns ;  since  without  them  the  ship  does  not  stand  in  that 
relation  or  under  those  circumstances  in  which  she  can  take  the  full  benefit  of  the 
Government  convoy.  If  the  fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the 
place  of  rendezvous?  If  it  be  attacked  by  the  enemy,  how  is  she  to  obey  signals?  In 
short,  what  communication  can  the  protected  have  with  the  protecting  force.  It  has 
been  contended,  that  if  she  be  under  the  protection  of  the  guns  it  is  sufficient.  But 
will  it  be  contended  that,  provided  she  be  under  the  protection  of  the  guns  at  her 
departure,  though  sailing  instructions  be  never  obtained  during  the  voyage,  or  not  till 
the  last  day  of  the  voyage,  the  warranty  is  complied  with?  Either  sailing  instructions 
are  not  necessary,  or,  if  they  be  necessary,  they  must  be  so  at  some  given  period,  and 
can  only  be  dispensed  with  in  some  particular  cases.  Then  can  any  other  period  be 
assigned  but  the  beginning  of  the  voyage?  Some  of  these  affidavits  say,  that  if  the 
ship  has  obtained  her  sailing  instructions  at  any  time  before  she  is  lost,  it  is  sufficient ; 
but  that  she  must  obtain  them  before  she  is  lost.  Are  we  then  to  depart  from  the 
terms  of  the  contract  between  the  undei writer  and  the  assured,  in  order  to  let  in  a 
construction  which  is  at  variance  with  the  reason  on  which  that  contract  is  founded? 
Let  us  consider  the  exceptions  to  the  general  rule  which  have  been  aiimitted.  Respect- 
ing Victoria  v.  Cleeve  there  can  be  no  difficulty,  since  the  very  ground  of  the  decision 
in  that  case  was,  that  there  was  no  default  in  the  master,  and  that  no  activity  of  his 
could  have  procured  sailing  instructions,  he  having  come  out  of  the  port  of  Fleckery 
in  obedience  to  the  signal  of  the  convoy  then  off  that  port,  and  having  been  prevented 
from  receiving  sailing  [170]  instructions  before  the  loss  of  the  ship,  by  the  roughness 
of  the  weather.  In  Webh  v.  Thompson,  Mr.  Justice  Buller,  with  the  assent  of  the  Court, 
stated,  with  reference  to  a  case  arising  out  of  the  loss  which  happened  to  this  very 
ship,  that,  generally  speaking,  unless  sailing  iustruotioes  were  obtained,  the  warranty 
is  not  complied  with  ;  aTid  the  Court  did  not,  at  that  time,  see  any  circumstance  by 
which  this  ease  could  be  taken  out  of  the  general  rule.  The  late  Lord  Chief  Justice 
of  this  court,  in  his  note  book,  makes  this  observation  in  the  case  of  Wehh  v.  Thompson: 
— "  It  seems  to  me  that  the  single  question  is,  whether  the  ship  departed  with  convoy  ? 
In  fact  she  sailed  with  the  fleet.  Admiral  Christian  distinguished  accurately  between 
ships  under  protection  of  the  fleet  and  ships  under  convoy.  All  friends  are  protected 
while  they  are  within  reach  of  protection  ;  but  ships  under  convoy  are  according  to 
him,  ships  under  control  who  can  be  spoken  to  in  a  language  which  they  understand. 
They  control  them — would  fire  at  them,  if  they  misbehave.  The  fact  settled  that  it 
would  raise  the  premium,  would  decide.  It  may  make  a  difference  in  the  premium, 
whether  the  ship  be  under  protection  without  control,  or  under  protection  and  control. 
It  is  necessary  to  inquire,  therefore,  whether  she  got  sailing  instructions  (which  is  the 
mode  of  putting  herself  under  convoy),  and  when?     It  may  seem  a  hard  case  to  take 
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advantage  of  a  slip,  but  the  nature  of  the  contract  is  an  answer.  It  is  a  contract 
founded  in  the  consideration  of  premium  estimated  by  the  risk."  Taking  into  con- 
sideration the  way  in  which  the  premium  in  these  cases  is  estimated,  can  we  say  that 
the  underwriters  have  liad  the  full  benefit  of  the  undertaking  of  the  assured  to  depart 
with  convoy,  when  in  fact  it  was  a  mere  matter  of  chance  whether  the  "Golden 
Grove"  would,  under  the  circumstances  of  her  actual  de|)arture,  ever  be  able  to 
procure  sailing  orders  or  not  f  The  present  case  may  indeed  be  decided  without 
affecting  the  case  of  any  other  ship  which  sailed  with  that  convoy  ;  since,  if  the 
captain  of  the  "Golden  Grove"  had  gone  on  board  the  frigate  at  nine  o'clock  in  the 
morning  of  the  15th,  he  might  have  obtained  sailing  instructions,  and  that  he  did  not 
do  so  was  his  neglect.  In  the  case  of  Veedon  v.  U'ilmot,  sailing  instructions  were  not 
obtained  ;  but  it  appears  that  they  were  applied  for  and  refused  while  the  convoy  was 
in  the  Downs,  the  place  of  rendezvous.  The  ship,  therefore,  departed  with  convoy 
from  the  place  of  rendezvous,  in  the  strictest  sense  of  the  word.  Indeed,  the  Court 
is  bound  to  hold,  that  where  sailing  instructions  are,  under  such  cir-[171]  cum- 
stances,  refused  by  the  commander  of  the  convoy,  they  are  so  refused  for  the 
benefit  of  the  trade  which  is  to  be  protected  by  the  convoy.  It  is  very  usual  to 
refuse  to  give  them  till  the  fleet  is  out  at  sea  ;  and  we  know  that  Li  Motte  who  was 
hanged  for  giving  intelligence  to  the  enemy,  got  possession  of  the  sailing  instructions 
in  consequence  of  their  having  been  given  before  the  departure  of  the  fleets.  It  is 
clear,  therefore,  that  a  ship  is  not  bound  to  obtain  sailing  instructions  in  the  place  of 
rendezvous  at  all  events;  but  if  they  can  be  obtained  by  due  diligence,  she  is  bound 
to  obtain  them,  because  it  then  appears  that  the  convoy  appointed  by  Government 
decides,  that  under  all  the  circumstances  of  the  case,  the  place  of  rendezvous  is 
the  place  where  they  ought  to  be  obtained.  The  principle  of  law  which  says  that 
a  convoy  means  a  convoy  acting  under  the  orders  of  Government,  must  operate  in 
favour  of  those  who,  without  any  neglect  of  their  own,  are  not  able  to  obtain 
sailing  instructions,  because  they  must  obey  the  orders  of  that  convoy  which  is 
supposed  most  capable,  under  all  the  circumstances,  of  judging  for  the  best.  In  a  late 
case.  Lord  Kenyon  intimated  a  strong  opinion  that  sailing  instructions  were  essential 
where  they  could  be  had  (a).  Having  now  stated  the  exceptions  to  the  general  rule, 
it  does  not  strike  me  that  the  present  case  coraes  within  any  of  them.  (His  lordship 
then  went  through  the  affidavits.)  It  appears  to  me  the  constant  usage  for  the 
commanders  of  convoys  to  give  sailing  instructions  to  all  ships  which  depart  under 
their  protection,  whenever  applied  for.  But  the  question  in  this  case  is.  Whether  the 
warranty,  that  the"Golden  Grove"  shall  depait  with  convoy  from  theplaceof  rendezvous, 
has  been  fulfilled?  It  may  be  the  duty  of  a  commander  to  give  instructions  at  all 
times ;  but  that  will  not  vary  the  contract  by  which  the  assured  undertakes  that  the 
ship  shall  be  ready  to  receive  them  at  the  place  of  rendezvous.  It  is  stated,  in  one 
of  the  affidavits,  to  be  the  practice  for  the  Admiralty  to  give  orders  to  the  commanilers 
of  convoys  at  Spithead,  to  get  under  weigh  30  hours  after  the  wind  has  been  fair, 
in  order  to  give  time  for  the  ships  in  the  Downs  to  come  round  ;  and  that  in  case  of 
blowing  weather  it  may  not  be  in  the  power  of  the  ships  which  come  from  the  Downs 
to  obtain  sailing  instructions  previous  to  the  convoy  having  set  sail.  But  if  such  a 
case  should  occur,  it  will  remain  to  be  considered  whether  it  may  not  be  said  that  the 
ship  departed  with  convoy  as  far  as  the  cir-[172]-cumstances  of  the  case  and  due  diligence 
on  the  part  of  the  master,  would  admit.  With  respect  to  the  case  of  a  convoy  being 
ordered  to  call  off  the  several  ports  upon  the  coast,  in  order  to  enable  such  ships  as 
may  be  willing  to  join  ;  it  is  exactly  the  case  of  Victoria  v.  Cleeve,  where  the  ship  being 
ordered  by  the  convoy  to  leave  the  port  without  sailing  instructions,  was  excused  on 
the  ground  of  obedience  to  the  orders  of  the  convoy.  In  this  case  the  ship  did  come 
round  time  enough  to  have  received  her  instructions  at  the  place  of  rer  dezvou.",  had 
the  captain  used  due  diligence  in  applying  for  them.  Not  being  able,  therefore  to 
represent  to  myself  any  principle  of  law,  which  could  be  stated  to  a  jury  as  a  founda- 
tion for  a  verdict  in  favour  of  the  defendant,  I  think  that  the  case  must  be  decided 
on  the  geneial  rule,  which  ought  not  to  be  infringed  on  account  of  any  particular 
hardship  which  the  Defendant  may  sustain. 
Per  Curiam.     Postea  to  the  Plaintiff. 


(o)  France  v.  Kirwan,  Park,  Insur.  342,  346. 


2  bos.  &  pol.  173.  knight  v.  halsey  1221 

(In  the  House  of  Lords.) 

Knight  v.  Halsey;  in  Error.      1800. 

Hops  are,  by  law,  titheable  after  they  are  picked  from  the  bind.  And  no  usage  can 
vary  this  rule.  No  evidence  is  sufficient  to  support  a  real  composition,  unless  it 
have  some  reference  to  a  deed  of  composition  (a). 

This  was  an  action  on  the  case  brought  by  the  Plaintiff  in  error  in  the  King's 
Bench  against  the  Defendant  in  error,  as  farmer  of  and  entitled  to  the  tithe  of  hops 
within  the  parish  of  Fanihara  in  the  county  of  Surry,  for  not  taking  away  the  tithe 
of  hops  from  a  certain  close  in  that  parish,  whereof  the  Plaintiff  was  occupier. 

The  declaration  consisted  of  two  counts.  The  first  stated  generally  the  Plaintiff's 
occupancy  of  the  close  in  question,  and  the  Defendant's  right  to  the  tithes,  and  that 
the  latter  neglected  to  take  them  away  after  they  were  duly  set  out.  The  second 
varied  from  the  first,  by  averring  that  the  tithe  was  set  out  '-according  to  the  usage 
and  manner  of  tithing  of  hops  in  and  throughout  the  said  parish  lawfully  used." 

The  cause  was  tried  before  Hotham,  Baron,  and  a  special  jury  at  the  Surry  spring 
assizes,  when  a  verdict  was  found  for  the  Defend^jnt,  under  the  direction  of  the  learned 
Judge.     To  this  direction  a  bill  of  exceptions  was  tendered,  stating  that  at  the  trial 
the  [173]  counsel  for  the  Plaintiff  in  error  gave  in  evidence: — "That  the  Plaintiff  in 
error,  on  the  1st  of  August  1795,  was  occupier  of  the  close  in  question,  whereon  hops 
were  then  growing,  and  that  the  Defendant  in  error  was  the  farmer  of  and  entitled 
to  the  tithe  of  such  hops ;  that  within  the  parish  and  rectory  of  Farnham  aforesaid, 
for  above  60  years  before  the  12th  of  July,  in  the  fourth  year  of  the  reign  of  the  late 
King  James  the  Second,  when  the  tithes  of  hops  were  not  compounded  for,  the  manner 
of  setting  out  tithes  of  hops  within  the  said  parish  was  as  follows;  that  is  to  say,  the 
occupiers,  owners,  and  proprietors  of  lands  within  the  said  parish  planted  with  hops 
have  used  to  set  out  every  tenth  row,  whenever  hops  have  been  planted  in  equal  rows, 
and  where  the  same  have  not  been  planted  in  equal  rows  every  tenth  hill  of  the  said 
hops  so  growing  in  the  said  lands,  and  thereby  to  separate  and  divide  the  tenth  part 
from  the  other  nine  parts  of  the  said  hops,  and  there  to  leave  the  same  standing  with 
the  binds  uncut,  for  the  use  of  the  impropriator  of  the  said  rectory,  or  his  lessee  or 
farmer  for  the  time  being  to  come  upon  the  said  lands,  and  in  a  convenient  time  there 
to  cut  the  said  binds  of  the  said  tithe-hops  so  set  out  as  aforesaid,  and  to  pick  the 
said  tithe-hops  and  carry  away  the  same ;  That  from  the  time  when  the  occupiers  used 
to  set  out  their  tithe  in  manner  aforesaid,  till  the  year  179.5,  when  the  Defendant 
became  farmer  thereof  (being  a  period  of  100  years),  the  tithe  of  hops  was  compounded 
for  thioughout  the  paiish  at  the  rate  of  "iOs.  by  the  acre;  That  the  Defendant  is 
entitled  to  tithe  of  hops  of  the  close  in  question,  being  field  land  ;  That  in  the  said 
year  1795  the  said  hops  so  then  growing  in  the  said  close  were  planted  in  unequal 
rows  ;  That  on  the  17th  day  of  August  1795  the  Plaintiff  gave  the  Defendant  a  notice 
that  he  was  about  to  set  out  the  tithe  in  kind  :  That  in  consequence  of  a  notice  from 
the  Defendant  that  he  would  take  his  tithe  in  kind,  the  tithe  thereof  was  set  out 
accordingly  in  the  said  close  called  Round  Close,  by  every  tenth  hill,  leaving  the  binds 
uncut,  and  the  tithe  marked  with  a  hole  dug  in  the  ground,  and  was  fairlv  set  out, 
and  all  the  hills  not  bearing  hops  passed  over  and  not  counted  ;  That  on  the  2d  day  of 
September  following  the  Plaintiff'  gave  the  Defendant  notice  in  writing  that  the  tithe  in 
question  was  so  set  out ;  That  on  the  20th  day  of  October  following  the  Plaintiff'  gave 
a  notice  in  writing  to  the  Defendant  to  take  away  the  said  tithe  so  set  out  as  afore- 
said ;  That  the  Defendant  did  not  take  the  same  away,  but  left  the  tithe  so  set  out 
[174]  standing  with  the  binds  uncut,  encumbering  the  Plaintiff's  lands  for  the  space 
of  time  in  the  said  declaration  mentioned  ;  That  tithe  of  hops  may  be  fairly  set  out  by 
the  tenth  hill ;  That  such  setting  out  is  the  most  convenient  mode  and  least  liable  to 
fraud  and  the  general  manner  of  manuring  hop  grounds  is  to  spread  the  manure  over 
the  whole  ground,  for  many  hills  will  be  weak  and  many  will  die,  and  it  is  impossible 
to  foresee  which  ;  That  hops  will  sometimes  intermingle  on  poles  on  the  same  hill,  but 
seldom  between  one  hill  and  another,  and  where  they  happen  to  do  so  they  are  easily 
separated,  and  without  any  mischief  or  injury  thereto;  That  the  manner  of  picking 

(a)  Viile  Smyth  v.  Samhrook,  1  M.  &  S.  70. 
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hops  ill  the  parish  of  Fariiham  is  not  to  pick  them  into  measures  of  a  bushel  each,  but 
they  are  picked  in  the  first  instance  into  three  sorts,  called  the  bright,  the  middling, 
and  the  brown,  of  diHerent  qualities  and  values,  which  thioe  sorts  grow  upon  the  same 
bind  ;  viz.  the  bright  are  the  finest  and  best,  the  middling  the  next  best,  and  the  brown 
of  inferior  quality  ;  the  difference  in  value  between  the  bright  and  the  brown  is  in  the 
proportion  of  71.  lOs.  for  the  bright,  and  31.  3s.  for  the  brown  per  hundred  weight; 
the  hops  arc  thus  divided  into  three  soits  in  the  first  picking  from  the  binds  into  three 
difTerent  bags  or  baskets  at  the  same  time,  each  containing  upon  an  average  eight  or 
ten  bushels,  atid  their  respective  contents  are  denoted  by  small  round  black  specks  or 
streaks  made  on  the  sides  thereof,  at  difTerent  distances;  but  the  bags  or  baskets  are 
not  all  of  the  same  nie.isure  ;  That  the  pickers  pick  in  families,  as  it  is  called;  viz.  in 
parties,  in  unequal  numbers;  some  of  which  families  pick  much  quicker  than  others, 
but  all  cease  picking  at  the  same  time,  either  on  account  of  the  approaching  rain, 
which  would  soon  spoil  the  hops  when  picked,  or  at  meal  times;  That  the  average 
price  of  picking  to  be  paid  by  the  planter  is  two-pence  per  bushel  to  each  family  of 
pickers,  separately  and  distinct  from  the  others;  That  hops,  in  the  paiish  of  F.irnham, 
are  never  measured,  the  pickers  being  paid  according  to  the  cpiautity  denoted  by  the 
specks  or  stieaks  aforesaid  :  but  when  the  bags  are  full,  or  at  the  respective  times  of 
giving  over  work,  the  hops  that  are  picked  are  immediately  turned  over  from  the  bags 
into  a  surplice  or  sheet,  and  cairied  fiora  the  ground  to  the  oast  to  be  dried  ;  that  it 
would  be  extremely  preju<lieial  to  measure  them  after  picking,  because  it  would  render 
it  inconvenient  to  pick  them  into  three  sorts,  as  aforesaid,  and  in  such  cise  it  would 
employ  the  pickers  an  hour  and  an  half  extra,  the  H')wer  of  the  hops  [175]  would  be 
bruised,  and  the  bright  hops  turned  to  brown,  to  the  great  injury  of  the  planter  as 
well  as  the  lithe  owner  himself;  whereas  by  setting  out  the  tithe  by  the  hill,  with 
binds  uncut,  in  the  manner  above  mentioned,  the  tithe  owner,  as  well  as  the  planter, 
may  pick  his  hops  into  three  sorts,  as  aforesaid,  at  his  own  convenient  time,  and  enjoy 
all  the  other  conveniences  above  enumerated,  as  well  as  be  enabled  to  take  a  tithe  of 
the  binds,  together  with  the  hops  at  the  time  of  picking.  It  also  appeared  upon  the 
reading  of  the  answer  of  the  Plaintiff  in  error  to  a  bill  filed  against  him  bj'  tlie  Ddfen- 
dant  ill  error  in  the  court  of  Chancery,  that  the  Plaintiff  in  error  had  admitted,  that 
he  believed  it  might  be  true  that  the  introduction  and  first  cultivation  of  hops  in  the 
said  parish  of  Farnham  and  elsewheie  in  this  kingdom,  were  with  reference  to  what 
is  termed  the  legal  time  of  memory,  modern,  and  within  the  time  of  memory." 

Judgment  having  been  given  in  the  King's  Bunch  for  the  Defendant,  in  pursuance 
of  the  verdict  (a),  the  Plaintiff  brought  his  writ  of  error,  and  having  annexed  the  bill 
of  exceptions  to  the  record,  and  assigned  the  common  errors,  submilteil  that  the  judg- 
ment below  was  erroneous,  and  that  a  venire  facias  de  novo  shouM  be  awarded,  for  the 
following  among  other  Reasons  : 

1.  Although  the  common  law  does  in  general  prescribe  that  there  should  be  an 
uniform  mode  of  setting  out  tithe,  where  no  particular  mode  of  setting  out  is  established 
by  custom,  yet  the  custom  of  a  particular  place  may  authorize  or  require  a  different 
mode  from  that  in  general  prescribed  by  the  common  law,  if  such  custom  be  in  itself 
reasonable.  And  it  has  never  yet  been  decided,  that  the  mode  of  setting  out  lithe  of 
bops  by  the  tenth  measure,  as  contended  for  by  the  Defendant  in  error,  is  the  only 
legal  moile  of  setting  out  such  tithe,  nor  is  the  particular  mode  contended  for  by  the 
Plaintiff  in  error  unreasonable. 

2.  It  has  been  determined,  that  tlie  tenth  land  of  grain  may  be  set  out  standing  for 
the  tithe  of  grain,  Stebbs  v.  Goodluck,  Moor,  913  ;  and  in  Hide  v.  Ellis,  Hob.  250,  it  is 
stated,  as  coming  from  the  Court,  that  in  many  places  they  set  out  the  tenth  acre  of 
wood  standing,  and  so  of  grass. 

3.  The  evidence  in  the  former  cause  of  Chitty  v.  Reeves  (b),  [176]  and  in  the  litiga- 
tion between  the  present  parlies,  is  uniform  to  shew,  that  in  the  parish  of  Farnham  the 

(a)  This  verdict  was  found  upon  a  second  trial ;  a  verdict  had  before  been  given 
for  the  Plaintiff,  and  the  Court  of  King's  Bench  thinking  that  veidict  contrary  to  law, 
awarded  a  new  tiial.  For  the  arguments  of  Counsel  and  opinion  of  the  Court  upon 
that  occasion,  see  7  T.  R.  86. 

(b)  Upon  the  former  trial  copies  of  the  proceedings  in  this  cause,  together  with 
the  decree  of  the  Court  of  Exchequer  thereon,  were  read.  For  the  substance  of  the 
proceedings  and  decree,  see  7  T.  R.  87. 
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tithe  of  hops,  when  set  out,  was  set  out  by  the  tenth  row,  if  equal,  or  else  the  tenth 
hill.  How  long  that  custom  or  usage  had  actually  prevailed,  it  is  not  now  possible  to 
make  out ;  but  if  it  was  not  an  immemorial  custom  (which  is  not  so  devoid  of  foundation 
as  has  been  generally  supposed),  it  might  at  least  have  had  its  commencement  at  a  time 
when  it  was  competent  to  the  rector  and  vicar,  with  the  consent  of  the  patron  and 
ordinary,  to  make  a  binding  agreement  that  the  tithe  should  be  set  out  in  the  way  it 
has  been.  It  was  on  supposition  of  some  agreement  so  made,  accompanied  with  the 
usage,  that  the  court  of  Exchequer,  in  the  suit  instituted  some  time  since  by  the  vicar, 
claiming  the  tithe  of  hops  planted  in  fields,  adjudged  the  tithe  of  hops  to  belong  to  the 
rector,  though  the  vicar  took  those  in  the  rest  of  the  parish. 

4.  The  evidence  adduced  by  the  Plaintiff  in  error  proves  two  essential  things  :  first. 
That  the  lithe  of  hops  may  be  set  out  fairly  by  the  tenth  row  or  hill;  and,  secondly, 
that  the  obliging  the  occupiers  of  lands  in  Farnham  (where  hops  are,  in  the  picking  of 
them,  managed  in  a  peculiar  manner,)  to  set  out  the  tithe  of  the  hops  by  measure  would 
be  difficult,  attended  with  additional  expense  and  great  delay,  and  very  injurious  to 
the  hops  themselves,  and  materially  affect  their  prices  when  sold. 

5.  The  prior  cases  of  Gee  v.  Perch  (Vin.  Abr.  Dismes.  Y,  pi.  3,  in  margin.  See  also 
7  T.  R.  90,  in  notis),  Bliss  v.  Chandler  (see  Vin.  Abr.  and  7  T.  R.  ubi  supra,  also  Burn. 
Eccles.  Law,  Tithes,  sect.  7),  and  Walton  v.  Tyers  (Burn.  Eccles.  Law,  ubi  supra,  and 
5  Brown.  P.  C.  99),  were  totally  diflferent  from  the  present;  and  the  defences  were  in 
them  all  so  unfounded,  and  the  manner  in  which  the  Defendants  themselves  had  before 
set  out  their  tithes  was  such,  that  the  Court  could  not,  do  otherwise  than  decree  an 
account  of  the  tithes  as  having  been  subtracted  ;  and  no  one  of  the  cases  made  it 
necessary  for  the  Court  to  declare,  that,  by  law,  hops  were  to  be  picked  before  the 
tithes  were  set  out.  "  J.  Mansfield. 

William  Adam. 

The  Defendant  in  error  submitted,  that  the  directions  of  the  Judge  were  right  and 
according  to  law,  and  that  the  verdict  and  judgment  ought  to  be  affirmed  for  the 
following  amongst  other  Reasons  : 

[177]  1.  That  the  common  law  rule  for  setting  out  the  tithe  of  hops,  in  many 
instances,  hath  been  determined,  and  more  recently  after  the  most  solemn  argument, 
hath  been  adjudged,  and  is  now  clearly  settled,  that  the  tithe  shall  be  set  out  by 
measure,  after  the  hops  are  picked  from  the  bind  or  stem;  for  that  hops  are  not 
titheable  until  after  they  are  picked,  at  which  time,  but  not  before,  the  tenth  part  is 
severable  from  the  other  nine  parts. 

2.  To  the  validity'  both  of  a  modus  decimandi  being  a  compensation  which  must 
have  originated  prior  to  the  time  of  legal  memory,  and  also  of  a  composition  real 
being  a  compensation  which  may  have  originated  since  that  sera,  but  not  after  the 
restraining  statutes  passed  in  the  reign  of  Queen  Elizabeth,  a  consideration  or  quid 
pro  quo  is  indispensably  necessary.  A  compensation,  be  it  either  ancient  or  modern, 
whereby  part  of  the  thing  is  given  in  lieu  of  the  whole,  or  whereby  a  thing  is  given 
in  a  less  perfect  state  than  the  law  enjoins  it  to  be  given,  unless  something  be  added 
to  make  it  equal  to  the  value  of  the  real  tithe,  carries  internal  evidence  to  destroy 
itself,  and  is  considered  as  being  rank,  and  therefore  void.  The  compensation  here 
contended  for  by  the  Plaintiff  in  error,  whether  commencing  in  ancient  or  modern 
times,  whereby  nothing  more  than  the  tenth  part  of  the  hops  before  picking  is  to  be 
given,  without  adding  any  thing  to  make  it  equal  to  the  greatly  advanced  value  of 
the  real  tithe,  which  the  law  enjoins,  shall  be  set  out  after  picking,  or  for  the  con- 
siderable costs  the  occupier  incurs  in  bringing  the  article  into  the  more  perfect  state, 
and  to  the  benefit  of  which  the  tithe-owner  is  by  law  entitled  clear  of  all  expense,  must 
be  felo  de  se,  and  as  being  rank  is  void. 

3.  A  custom  must  be  presumed  to  be  as  old  as  the  time  of  legal  memory  ;  and, 
when  that  presumption  is  refuted  by  any  circumstance  that  shews  it  could  not  have 
existed  during  the  whole  of  that  period,  the  custom  is  destroyed.  No  mode  of 
tithing  hops  can  have  existed  from  the  time  of  legal  memory,  because  the  cultivation 
of  hops  within  the  kingdom  is  of  a  date  long  subsequent  to  it,  and  of  this  all  the 
courts  of  Westminster  Hall  have  taken  judicial  notice,  and  in  consequence  have 
uniformly  decided  against  all  customs  that  ever  have  been  attempted  to  be  set  up 
relative  to  the  tithing  of  hops. 

4.  The  mode  of  tithing  contended  for  by  the  Plaintiff  in  error  cannot  be  supported 
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as  a  local  custom  peculiar  to  the  parish  of  Farnbam  ;  because,  besides  the  evidence 
which  the  records  of  the  judgments  of  courts  of  law  furnish  against  its  antiquity 
generally  [178]  throughout  the  kingdom,  it  is  stated  on  the  bill  of  exceptions  that 
the  introduction  and  first  cultivation  of  hops  within  the  parish  and  rectory  of  Farnham 
is  with  reference  to  the  time  of  legal  memory,  modern,  and  within  the  time  of 
memory. 

5.  Notwithstanding  the  evidence  adduced  by  the  Plaintiff  in  error,  these  facts 
cannot  be  denied — that  the  hops  on  different  hills,  as  well  as  in  different  rows,  are  so 
unequal  both  in  quantity  and  quality,  that  the  tenth  of  either  of  them  bears  no  pro- 
portion to  the  tenth  of  the  whole  produce  ;  that  tithing  by  the  hill  or  row  is  liable  to 
great  frauds ;  that  taking  the  tithe  by  either  of  these  modes  would  in  all  cases  be 
very  inconvenient  and  in  many  quite  impracticable ;  whilst,  on  the  other  hand,  the 
fairness,  convenience  and  justice  of  setting  out  the  tithe  by  measure,  after  picking,  in 
experience  have  been  so  fully  proved,  as  to  render  this  mode  of  tithing  part  of  the 
common  law  of  the  land. 

6.  A  custom  to  set  out  the  tithe  by  the  tenth  row,  if  equal,  or  by  the  tenth  hill,  if 
unequal,  ought  not  to  have  been  permitted  to  be  proved  in  this  cause  ;  because  the 
Plaintiff  in  error  has  not,  in  his  declaration,  stated,  that  there  was  any  such  custom, 
or  that  be  had  set  out  his  tithes,  which  are  the  subject  of  his  complaint,  according  to 
any  such  custom,  and  therefore  the  existence  of  such  custom  could  have  no  relation  to 
the  matter  in  issue  between  the  parties.  John  Scott. 

Wm.  Garrow. 

This  case  was  argued  on  February  the  2.5th  and  27th,  by  Mansfield  and  Adam  for 
the  Plaintiffs  in  error,  and  by  the  Attorney  General  (Sir  John  Mitford)  and  Hall  for 
the  Defendant  in  error.  After  the  argument,  the  question  put  to  the  Judges  was  : 
Whether  upon  the  matter  set  forth  in  the  bill  of  exceptions,  the  direction  to  be  given 
to  the  Jury  ought  to  have  been,  to  find  for  the  Plaintiff  or  for  the  Defendant  1 

The  Judges  desired  time  to  consider  of  their  opinions  ;  and  on  two  subsequent 
days  delivered  them  seriatim,  there  being  a  difference  upon  the  Bench.  Kooke,  J., 
was  of  opinion,  that  the  direction  ought  to  have  been  in  favour  of  the  Plaintiff;  and 
Cbambre,  Baion,  Le  Blanc,  J.,  Lawrence,  J.,  Thompson,  B.,  Grose,  J.,  Heath,  J.,  and 
Macdonald,  Ch.  B.,  held  that  it  was  rightly  given  in  favour  of  the  Defendant. 

ROOKE,  J. — The  question  proposed  by  Your  Lordships  is.  Whether,  upon  the  matters 
set  forth  in  the  bill  of  exceptions,  [179]  the  direction  to  be  given  to  the  Jury  ought 
to  have  been,  to  find  for  the  Plaintiff  or  for  the  Defendant? 

According  to  ray  view  of  this  case,  the  answer  to  this  question  must  depend  on 
the  opinion  the  Jury  would  have  formed  as  to  the  facts  here  stated. — If  the  Jury  were 
satisfied  that  the  facts  stated  in  the  bill  of  exceptions  were  sufficiently  proved,  my 
opinion  is,  that  they  ought  to  have  found  a  verdict  for  the  Plaintiff. 

Though  I  am  so  unfortunate  as  to  differ  from  the  Lord  Chief  Baron  and  all  my 
brethren  on  this  question,  yet  I  flatter  myself  that  we  do  not  materially  differ  as  to 
first  principles,  but  rather  as  to  the  application  of  them.  I  agree  that,  where  no 
practice  has  prevailed  to  the  contrary,  the  general  law  of  tithing  hops  is  by  the 
measure ;  that  a  strict  legal  custom  must  be  immemorial ;  that  according  to  the 
doctrine  laid  down  in  our  books,  hops  are  of  modern  culiivation,  as  an  article  of 
husbandry,  and  cannot  be  the  subject  of  a  strict  legal  custom.     But,  I  think, 

1st,  That  the  general  law  of  tithing  hops  has  been  established  wiih  a  cautious 
regard  to  the  usage  of  such  particular  parishes  wherein  a  reasonable  and  convenient 
usage  has  obtained. 

2dly,  That  such  restriction  on  the  general  law  is  not  illegal,  nor  contrary  to  the 
principles  of  lithe-law. 

3(1  ly,  That  the  usage  set  up  by  this  parish  of  Farnham  may  be  supported  without 
violating  any  legal  principle. 

L  As  to  the  general  law  of  tithing  bops. 

The  wild  hop  is  probably  an  indigenous  plant :  but  though  indigenous,  yet  if  it 
first  became  an  article  of  cultivation  within  time  of  legal  memory,  it  seems  agreed, 
that  no  customary  usage  as  to  tithing  it  can  be  supported  against  the  general  rule  of 
law.  In  the  case  of  Crouch  v.  Itisden  (as  reported  in  1  Sid.  443)  the  Court  deny  that 
there  can  be  a  modus,  by  way  of  prescription,  to  pay  so  much  for  tithe-hops,  and  say, 
they  will  take  notice  that  hops  are  not  so  ancient,  but  were  used  in  beer  only  of  late 
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times,  iiotwithstandiog  the  records  cited  by  Lord  Coke  to  the  contrary.  In  justice  to 
Lord  Coke's  memory  it  should  be  observed,  that  the  passage  alluded  to  in  Lord  Coke's 
work  is  misrepresented  by  the  reporter.  Lord  Coke  ciies  12  Ed.  4,  c.  8,  as  to  those 
who  had  purchased  licences  patent  to  be  correctors  of  ale,  beer,  wine,  &c. ;  and  has 
this  note  in  the  margin  of  the  4  Inst.  262.  "  Nota,  By  this  appeareth  that  beer  is 
not  of  such  late  time  as  some  suppose.  See  also  Rot.  Pari.  4  H.  4,  No.  53.  Beer  and 
ale  mentioned  to  be  then  in  Calice.  Beer  is  a  Saxon  word,  Bier;  and  [180]  "Beer  is 
within  the  word  Cervisia  in  the  ancient  statutes.  For  it  is  but  as  the  putting  a  new 
button  to  an  old  coat,  viz.  hops  to  malt  and  water,  to  make  it  continue  the  longer." 
According  to  this  passage,  the  putting  hops  to  beer  was  considered  by  Lord  Coke  as 
of  modern  practice  in  his  time  :  whereas  the  reporter  represents  him  as  saying  the 
contrary.  The  same  case  (Crouch  v.  Uistlen)  is  reported  1  Ventr.  61,  and  the  reporter 
makes  the  Court  say,  "  there  could  be  no  such  composition  time  out  of  mind  ;  hops 
not  being  known  in  England  till  Queen  Elizabeth's  time ;  for  then  they  were  first 
brought  out  of  Holland  ;  though  beer  is  mentioned  in  a  stat.  of  H  4."  This  account 
of  the  introduction  of  hops  is  certainly  inaccurate,  for  we  find,  that  hops  were  known 
before  1-562;  for  they  had  attracted  the  notice  and  encouragement  of  the  legislature 
at  that  time,  as  appears  by  5  &  6  Ed.  6,  c.  5. 

We  have  then  the  authority  of  Lord  Coke,  that  the  use  of  hops  in  beer  is  of 
modern  introduction  :  and  supported  by  the  authority  of  this  passage  in  4  Inst.,  and 
of  these  very  inaccurate  reports  of  the  case  of  Crouch  v.  Risden,  the  modern  authorities 
uniformly  consider  it  as  settled,  that  hops  were  first  cultivated  within  time  of  legal 
memory,  and  that  they  cannot  be  the  subject  of  immemorial  custom.  Yet  I  cannot 
but  observe,  that  as  the  hop  is  probably  indigenous,  and  as  (if  the  reporters  are 
correct)  the  Court  were  certainly  not  aware  how  long  the  hop  had  been  an  article  of 
cultivation,  the  judicial  notice  which  they  took  of  its  moda-n  introduction  seems  to 
have  a  slight  foundation.  To  ascertain  satisfactorily  the  law  as  to  tithing  hops,  it  may 
not  be  amiss  to  state,  in  historical  order,  the  several  cases  which  are  reported  on  this 
subject.  The  earliest  case  we  have  in  our  books,  respecting  hops,  is  cited  in  Hutton,  78, 
it  was  3  Jac.  1,  between  Potiium,  Knt.,  and  another.  The  question  was  as  to  the  nature 
of  the  tithe,  and  adjudged  to  be  a  great  tithe  :  but  as  for  hops  in  gardens  and  orchards, 
they  were  adjudged  to  the  %-icar  as  minutoe  decimfe.  In  Hil.  14  Jac.  1,  B.  R.  (1616), 
it  was  said  by  Hitcham,  Serjt.,  and  agreed  by  Mountacute  (who  was  then  Ch.  Justice), 
that  a  man  may  set  forth  a  tenth  part  of  hops  for  tithes,  before  they  are  dried,  1  R.  Abr. 
644,  tit.  Dismes  (Y),  pi.  3,  between  Barham  and  Goose.  From  this  dictum  of  Serjt. 
Hitcham,  as  to  setting  forth  the  tithe  before  they  are  dried,  it  seems  pretty  clear,  that 
the  setting  forth  the  tithe  by  measure  was  practised  in  some  countries  at  that  time ; 
though  we  know  not  how  generally.  But,  on  the  other  hand,  if  the  law  of  tithing 
hops  by  the  tenth  measure  after  picking  was  the  general  rule  from  the  time  they  were 
first  cultivated,  it  seems  [181]  difficult  to  say  by  what  analogy  the  tithe  of  the  mere 
flower  of  the  hops  was  ever  considered  as  a  great  tithe. 

Hops  were  an  article  of  general  cultivation  before  the  reign  of  Car.  1  ;  for  in  the 
case  of  Uvedale  v.  Tmdall,  Hutton,  77,  1  Car.  1,  the  Court  say,  "In  some  countries 
a  great  part  of  the  land  within  the  parish  is  sown  with  hemp  or  hops."  In  1629, 
4  Car.  1,  Trin.  B.  C.  Alfrey  v.  Mills,  the  Court  held  that  where  there  was  a  modus  for 
a  garden,  hops  growing  in  a  garden  were  within  the  modus,  provided  that  they  did  not 
grow  in  any  addition  to  the  garden.  From  these  cases  we  may  safely  infer  that  hops 
were  an  article  of  general  cultivation  so  early  as  4  Car.  1,  and  that  there  had  been 
several  litigations  as  to  the  nature  of  the  tithe,  whether  great  or  small,  and  as  to  the 
claiming  of  a  modus  decimaiidi.  In  the  case  of  Legard  v.  Elcock  (1666),  Pasch.  18  Car.  2, 
B.  R.  on  a  question  as  to  the  mode  of  setting  forth  tithe  of  corn  the  Court  say  (accord- 
ing to  the  report  of  2  Keble,  36),  that  the  custom  of  England  is,  to  set  forth  in 
sheaves,  but  each  county  hath  several  ways,  as  of  hops,  which  by  Keeling  (then  Ch.  J. 
of  B.  R.)  is  a  small  tithe,  and  payable  by  the  pole.  What  Lord  Ch.  J.  Keeling  is  here 
reported  to  have  said  as  to  the  nature  of  the  tithe,  is  now  considered  as  law  ;  for 
notwithstanding  the  case  cited  in  Hutton,  78,  hops  are  now  held  to  be  a  small  tithe  : 
according  to  the  report  of  the  same  case,  1  Sid.  283,  under  the  name  of  Ledger  v. 
Langley,  Twysden,  J.,  said,  that  it  has  been  questioned,  and  is  not  now  known  how 
the  tithe  of  hops  shall  be  set  out,  scil.  bv  the  tenth  pole  or  by  measure.  And  in  the 
case  of  Crouch  v.  Eisden,  Hil.  21  &  22'  Car.  2,  B.  R.  (1670),  1  Sid.  443,  the  reporter 
adds,  note  per  Twysden,  J.  (who  lived  in  Kent) ;  It  is  a  question  at  this  day  how  hops 
C.  P.  IV.— 39* 
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should  be  tithed,  Whether  by  the  hill,  or  1)3'  the  pole,  or  by  the  bushel?  I  have  been 
the  more  particular  in  deducing  the  cases  thus  in  chronological  order,  because  I  think 
it  must  appear  clearly  from  them,  that  from  the  first  cultivation  of  hops,  which  was 
before  a.d.  1551,  till  after  1670,  a  period  of  above  120  years,  though  hops  had  for  a 
long  course  of  time  been  an  article  of  general  cultivation,  no  certain  mode  of  setting 
forth  the  tithe  of  them  had  been  established ;  consequently,  we  may  presume  that 
different  modes  prevailed  in  different  parishes,  and  perhaps  in  different  parts  of  the 
same  parish,  and  some  particular  modes  might  have  prevailed  in  particular  places  for 
a  very  long  course  of  time,  even  from  the  first  cultivation  of  the  ho|).  The  tithe 
owner  received  bis  tenth  and  had  a  right  to  his  tithe  in  kind  ;  no  modus  decimandi 
was  allow-[182]-e(l  ;  but  as  to  the  modus  exponendi  or  mode  of  setting  it  forth, 
variou.s  piactices  prevailed.  This  distinction  between  the  modus  decimandi  and  the 
modus  exponendi,  was  taken  by  Lindley,  who  was  counsel  against  the  prohibition  in 
the  case  of  I^edger  v.  Langley,  and  seems  to  me  to  be  a  sound  distinction.  In  Hob.  107, 
Wilson  V.  The  Bishop  of  Carlisle,  13  Jac.  on  a  question.  Whether  a  custom  was  good  to 
tithe  wool  truly  without  view  of  the  parson?  Lord  Hobait  holds  it  bad,  and  says, 
"The  law  provides  that  you  have  your  right,  and  therefore  that  your  means  be  such 
as  is  likely  to  produce  it."  Here  is  a  distinction  between  the  right  and  the  means 
whereby  that  right  may  be  obtained;  i.e.  between  the  tight  to  the  tenth  and  the 
means  whereby  that  tenth  may  be  ascertaineil  and  set  forth.  And  the  doctrine  laid 
down  by  the  Court  in  the  case  of  Hyde  v.  Ellis  is  to  the  same  effect;  that  tithe 
naturally  is  but  the  tenth  of  the  revenue  of  my  ground,  not  of  mv  labour  and  industry, 
where  it  may  be  divided.  If,  therefore,  a  mode  could  be  devised  by  which  the  tithe 
owner  may  receive  the  tenth  of  the  produce  of  the  hop  grounds,  and  the  same  may 
be  conveniently  set  forth,  I  feel  no  absolute  necessity  for  requiring  the  farmer  to  set 
it  forth  by  measure.  The  modus  exponendi  may  vary,  provided  the  tenth  is  received 
in  kind. 

The  law  of  tithing  hops  being  thus  unsettled  till  so  late  a  period,  let  us  see  when 
the  law  was  settled,  and  what  law  was  settle  1  on  the  subject.  From  the  dictum  of 
Hitcham,  Serjt.,  1616,  till  the  case  of  Chitti/  v.  Reeve,  1687,  I  am  not  aware  of  any 
decision  or  even  of  any  dictum  in  our  books,  which  ascertains  or  even  suggests  how 
the  manner  of  setting  forth  this  tithe  is  settled.  That  case  states  how  the  law  was 
settled,  and  is  cited  by  Mr.  Ward  in  the  case  of  Buke  v.  Sprackling,  Scacc.  1717 
(Bunbury,  20),  as  having  settled  the  law  on  the  subject;  viz.  that  tithes  of  hops  are 
not  to  be  paid  till  after  they  are  picked  and  before  they  are  dried,  every  tenth  measure. 
Bnnbuiy,  in  a  note  says,  that  the  tithing  of  hops  was  settled  in  the  case  of  Bliss  v. 
Chandler,  1720  ;  but  in  this  he  is  inaccurate  ;  for  in  reading  the  decree  in  Chitty  v.  Reeve, 
no  one  can  doubt  that  the  general  law  was  there  ascertained,  and  that  subsequent  cases 
have  only  served  to  confirm  the  law  there  settled,  without  impeaching  any  thing 
there  laid  down  ;  nor  has  that  case  ever  been  impeached  till  the  present  difficulty  was 
started.  It  seems,  therefore,  of  great  importance  to  the  dtfcision  of  the  present 
question,  to  examine  accurately  what  was  the  law  laid  down  by  the  Court  of  Exchequer 
in  that  case.  The  Court  were  fully  [183]  apprised  of  the  terms  of  this  custom,  of 
the  mischiefs  of  cutting  the  binds,  and  not  tithing  by  measure  after  picking,  and  that 
by  the  law  of  the  land,  tithe  hops  ought  to  be  paid  in  kind  ;  viz.  the  tenth  part  of  the 
whole  after  picking  :  yet  the  Court  declares  in  favour  of  the  usage,  and  makes  a  decree 
to  the  following  effect :  "It  fully  appearing  to  the  Court  that  the  custom  usage  or 
practice  of  paying  tithe  hops  in  the  parisli  of  Farnham  for  above  60  years  past  hath 
been  that  the  impropriator  hath  had  the  tenth  row  when  equal,  or  else  the  tenth  hill, 
that  the  same  hath  been  left  standing  with  the  hop  binds  uncut,  that  the  impropriator 
hath  always  had  convenient  time  to  come  and  cut  the  binds,  and  to  pick  the  hops  on 
the  ground  ;  the  Court  was  of  opinion  and  declared  the  said  custom,  usage  and  practice 
to  be  reasonable  and  fitting  to  be  observed,  and  the  Court  declared  that  in  case  there 
was  not  any  such  usage,  the  tithe  of  hops  ought  to  be  paid  in  kind,  viz.  the  tenth  part 
of  the  whole  after  picking."  Thus  in  the  very  first  case  in  which  we  have  any  account 
that  the  law  of  tithing  hops  is  settled,  we  have  also  an  account  of  an  usage  allowed 
to  stand  against  it.  Words  cannot  express  more  plainly  that  according  to  the  opinion 
of  the  Court  of  Exchequer,  an  usage  or  practice  if  convenient  and  fitting  to  be  observed, 
ought  to  be  established  against  the  common  law  right  which  was  now  declared  to  be, 
by  the  tenth  of  the  whole  after  picking.  It  was  objected  in  the  argument  that  this 
usage  was  set  up  by  the  executor  of  a  lessee  for  a  short  term,  who  could  not  bind  the 
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right  of  his  landlord  ;  but  let  the  usage  be  set  up  by  whom  it  might,  it  was  disputed 
by  the  occupier ;  and  if  the  Court  had  thought  that  no  usage  could  stand  against  the 
general  law  of  tithing  hops  as  it  was  then  held  to  have  been  settled,  they  were  bound 
to  have  declared  against  the  usage. 

When  the  law  was  settled,  we  do  not  precisely  know,  but  this  case  declared  that 
it  was  settled,  and  how  it  was  settled.  With  respect  to  the  modus  exponendi  thus 
established,  I  cannot  but  make  this  observation,  that  it  seems  to  have  been  adopted  on 
a  principle  of  convenience  only  ;  for  it  certainly  is  not  a  regular  legitimate  mode  of 
tithing  ;  it  gives  the  tithe  owner  the  flower  of  the  hop  only,  and  it  withholds  from  him 
the  stalk  ;  though  according  to  the  course  of  husbandry  as  to  hops,  the  bind  is  first 
severed,  and  then  the  hop  is  picked.  By  a  sort  of  compromise  for  convenience  sake, 
it  takes  from  him  the  stalk,  to  which  he  has  a  sort  of  legitimate  right  from  the 
moment  of  severance,  and  gives  him  the  benefit  of  the  planter's  labour  and  expense 
in  picking,  to  which,  according  [184]  to  the  piiuciple  laid  down  in  Hob.  250,  he  has 
no  right  at  all. 

I  am  aware  that,  since  the  hop  has  been  decided  to  be  a  small  tithe,  attempts 
have  been  made  to  put  it,  by  analogy,  on  the  same  footing  as  the  tithe  of  fruit.  The 
bind  is  likened  to  the  branch  of  a  fruit  tree  ;  and  it  is  said,  that  the  parson  is  only 
entitled  to  the  fruit,  and  that  as  the  farmer  may  not  pluck  ofl"  a  bough  and  give  it 
to  the  parson  and  bid  him  gather  the  fruit,  so  neither  ought  the  farmer  to  cut  the 
bind  and  leave  the  parson  to  pluck  the  hop. — This  may  be  similitude ;  for  there  are 
some  faint  traits  of  resemblance,  but  it  certainly  is  not  analogy ;  because  it  is  defective 
as  to  the  main  circumstance,  the  common  course  of  husbandry. 

The  constant  course  of  husbandry  is  to  sever  the  bind  ;  but  by  no  course  of 
husbandry  is  it  usual  to  cut  the  branches  off  the  fruit  trees.  Should  a  farmer  cut 
his  binds  and  refuse  to  pick  his  hops,  I  think  it  probable  that  our  courts  of  law  would 
hold  this  to  be  so  far  a  severance  as  to  entitle  the  tithe-owner  to  something,  if  he 
thought  it  worth  his  while  to  claim  it ;  or  should  it  happen  that,  by  any  course  of 
husbandry,  the  binds  were  severed  on  one  day  and  not  picked  till  the  next,  and  should 
the  tithe-owner  die  in  the  intermediate  time,  I  think  it  probable  our  courts  would 
consider  this  as  a  severance,  and  give  the  tithe  to  the  executor,  because  the  severance 
is  according  to  the  course  of  husbandry.  In  short,  I  consider  this  modus  exponendi 
as  peculiar,  as  not  reconcileable  by  analogy  to  any  prior  mode  of  setting  forth,  as 
founded  solely  on  the  peculiar  nature  of  the  subject-matter,  and  as  settled  on  a 
principle  of  convenience  only;  and  if  the  Court  of  Exchequer,  proceeding  upon  this 
principle,  has  also  held,  that  where  a  convenient  usage  has  long  prevailed  in  a  particular 
parish,  it  shall  be  established  against  the  general  principle  of  convenience,  where  no 
usage  is  set  up  :  I  do  not  feel  myself  warranted,  or  disposad  to  say,  that  the  Court 
has  done  wrong.  I  consider  the  Court  of  Exchequer  as  proceeding  with  great  and 
laudable  caution  in  settling  this  point  of  law,  aware  of  the  great  length  of  time  during 
which  the  law  had  been  unsettled,  and  aware  of  the  possibility  that  particular  practices 
might  have  prevailed  in  particular  parishes,  which  were  reasonable  and  fitting  to  be 
observed  ;  and  having  one  instance  of  that  kind  before  them  they  declare  that  such 
usage  ought  to  be  observed,  but  that  where  there  is  no  such  usage  the  general  rule 
must  prevail.  Since  the  case  of  Oiiitij  v.  Re,eve,  this  point  has  never  come  directly  in 
question  till  the  present  case.  Several  cases  have  been  litigated  as  to  the  tithe  of 
hops  ;  in  none  of  which  the  doctrine  laid  down  [185]  in  Chitty  v.  Reeve  has  been  denied  ; 
but  in  some  of  which  it  has  been  atiirmed.  In  the  two  cases  of  Gee  v.  Perch,  1698  and 
1704,  1  Wood,  386,  439(a),  the  Court  declares,  that  hops  ought  to  be  picked  and 
gathered  from  the  bind  before  they  are  tithed.  This  had  been  already  settled  in  the 
case  of  Chitty  v.  Reeve,  and  was  no  new  doctrine ;  the  custom  set  up  in  the  first  of 
these  cases,  in  1698,  was  that  10s.  an  acre  should  be  paid  for  the  tithe  of  hops  ;  such 
a  custom  was  void  according  to  the  principles  laid  down  in  Grouch  v.  Risden,  1  Sid.  443  ; 
but  this  custom  respected  a  modus  in  discharging  of  tithe,  not  the  manner  of  setting 
it  forth.  The  case  of  Bliss  v.  Chandler,  1720,  2  Wood,  148,  respected  the  manner 
of  setting  forth  the  tithe  of  hops  :  but  the  Defendant  set  up  no  custom  ;  he  had  paid 
tithe  of  early  hops  by  the  bushel,  after  they  were  picked,  and  the  remainder  by 
stripping  the  binds  from  every  tenth  pole  or  hill,  and  leaving  them  on  the  ground 
for  the  Plaintiff  to  pick.     The  Court  say,  tithe  must  be  paid  by  every  tenth  bushel  of 

(a)  Vid.  etiam  Vin.  Ab.  tit.  Dismes  (Y),  pi.  2. 
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the  whole  after  they  are  picked.  Here  the  Defendant  had  set  forth  his  tithe  in  two 
diH'erent  ways,  but  alleged  no  custom  in  support  of  either;  the  C.jurt,  therefore,  did 
not  decide  any  point  as  to  custora,  but  declared  the  general  law.  The  next  case  that 
is  reported  on  this  subject  is  the  case  of  Snei/d  v.  Unwin,  January  1740,  2  Wood,  403. 
The  rector  of  Heddingham  Sible  in  E?sex,  claimed  the  tithe  of  hop,  by  receiving,  on 
the  hop  grounds  where  the  same  iirise,  the  tenth  measure  or  weight  after  they  are 
plucked  from  the  stalk,  and  lieforo  they  are  dried  and  packed.  The  Defendant  set  up 
an  ancient  usage,  whereby  the  rectors  are  obliged  to  accept  their  tithe  hops  by  the  tenth 
pole  or  hill,  after  the  vines  are  severed  from  the  ground  and  stripped  off  the  poles; 
and  that  the  siid  rectors  were,  and  the  Plair)tiff  was  obliged,  to  pick  all  his  tithe  hops. 
Here  was  an  ancient  usage  set  u|)  less  favourable  to  the  rector  than  the  usage  set  up 
in  the  case  at  bar;  because  it  was  to  sever  the  binds  from  the  ground  and  to  strip 
them  off  the  poles  ;  yet  the  Court  did  not  pronounce  against  it  a  priori,  and  say,  it 
was  technically  impossible  that  any  usage  could  be  supported  against  the  established 
right.  The  Court  was  very  deliberate  in  its  proceedings.  It  heard  the  counsel,  it 
read  the  proofs,  it  read  the  several  decrees  in  Uhilty  v.  Raeve,  in  the  two  cases  of  Gee 
V.  Perch,  and  in  the  case  of  Bliss  v.  Chandler,  and  with  this  full  information  before 
them,  it  directed  an  issue  to  be  tried  by  a  special  jury.  Whether,  by  the  u^age  in  the 
parish  of  Heddingham  Sible,  hops  are  to  be  tithed  before  they  are  picked  from  the 
stalk  7  This  case  has  great  weight  with  me  :  the  [186]  Court  had  the  case  of  Chittii 
V.  Reeve  before  them,  as  well  as  the  other  cases  ;  they  were  well  apprised  of  the 
general  law,  and  yet  they  directed  this  issue.  Must  not  a  |)lain  man  infer  from  hence, 
that,  accoi'ding  to  the  opinion  of  that  court,  an  usage  to  tithe  hops  before  they  are 
picked  from  the  stalk  might,  under  some  circumstances,  be  supported  against  the 
general  rule  J 

It  is  observable  that  the  Court  did  not  direct  an  issue  on  the  particular  custora  set 
up  by  the  Defeiuiant,  but  a  more  general  issue  on  usage  at  large.  Had  they  not 
thought  that,  according  to  the  case  of  Chitty  v.  Reeve,  usage  might  stand  against  the 
general  rule,  they  surely  would  not  have  directed  such  an  issue.  And  if  any  usage 
whatever  could  be  supported  against  the  law  then  generally  established,  then  this  case 
is  an  addiiional  authority  to  shew  that  the  technical  objection  made  to  the  usage  now 
set  up,  ought  not  to  prevail.  On  the  trial  of  this  issue  the  jury  found  a  verdict 
against  the  usage.  In  the  year  17.52  the  rector  filed  his  bill  against  the  son  of  the 
formiT  Defendant  Unwin  ;  the  Defendant  answered  to  the  same  effect,  as  to  the 
custom  of  tithing  hops  as  his  father  had  done  in  the  former  cause;  the  Court  declared 
that  the  method  of  tithing  hops  insisted  on  by  the  Defendant,  is  not  the  legal  method 
of  tithing  hops  ;  but  that  they  ought  to  be  picked  and  gathered  from  the  binds  or  stalks 
before  they  are  liiheable,  2  Wood,  478.  There  can  be  no  doubt  that  this  decree  was 
right;  the  question  as  to  usage  had  been  tried,  and  the  jury  had  found  against  it, 
and  there  being  no  usage  the  method  set  up  by  the  Defendant  was  not  the  legal  method. 
The  next  and  last  case  in  point  on  the  subject  is,  the  case  of  Walton  v.  Tyers,  in 
Scacc.  February  1753,  and  ultimately  decided  in  this  house  (a).  This  case  is  relied 
on  as  having  finally  settled  the  point  as  to  the  mode  of  tithing  hops.  I  do  not  under- 
stand this  case  to  have  settled  any  point  which  was  not  well  known  before.  From  the 
case  of  Chitty  v.  Reeve  the  decisions  had  been  uniform,  that  the  tithe  of  hops  is  to  be  set 
out  after  they  are  picked,  and  before  they  are  (iried,  unless  in  parishes  where  there  had 
been  an  usage  to  the  contrary  :  on  the  point  of  usage  there  were  two  cases  which 
seemed  very  strongly  to  allow  its  validity;  and  on  this  point  the  case  of  IFulton  v. 
Tyers  decides  nothing.  According  to  the  account  of  this  case,  in  2  Wood,  484,  the 
Defendant,  in  his  answer,  disputed  the  general  rule  of  law,  and  insisted,  that  the 
tithe-hops  ought  not,  by  law  to  be  set  out  after  they  are  picked  from  the  bind  or  stem, 
atid  he  denied  that  there  was  any  custom,  in  either  of  the  parishes,  [187]  for  setting 
out  the  tithe  of  hops.  So  that,  though  the  Court  decides  nothing  on  the  question  of 
custom,  it  seems  as  if  those  who  advised  the  parlies  in  their  pleadings  thought  that 
custom  or  usage  might  be  material  in  the  case. 

On  these  authorities,  and  for  these  reasons,  I  am  of  opinion,  that  according  to 
the  law  established  for  tithing  hops,  the  general  rule  that  hops  are  to  be  tithed  by 
measure  after  they  are  picked,  and  before  they  are  dried,  has  not  been  established  so 
peremptorily  and  strictly  as  to  destroy  or  to  disturb  such  reasonable  and  convenient 

(a)  Vid.  5  Bro.  P.  C.  99.     3  Burn's  Ecc.  Law.  450. 
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usages  as  have  prevailed  uninterrupted  and  for  a  long  course  of  time,  in  particular 
places  ;  but  has  been  established  with  due  caution  and  circumspection,  and  subject  to 
such  usages. 

My  second  proposition  is,  that  the  law  settled  as  above  stated,  with  a  restriction 
as  to  local  usages,  is  not  contrary  to  the  principles  of  tithe-law.  And  so  far  is  it 
from  being  contrary  to  these  principles,  that  it  is  in  strict  analogy  with  them.  The 
manner  of  setting  out  the  tithe  of  every  titheable  article  has  been,  for  the  most  part, 
long  known  and  settled  ;  yet  there  are  many  articles  which  local  usage  regulates  the 
mode  of  setting  forth.  In  Hob.  250,  Hide  v.  Ellis,  16  Jac.  it  is  said,  "In  divers 
places  they  fell  out  the  tenth  acre  of  wood  standing,  so  of  grass."  This  shews  at 
least  the  opinion  of  the  Court,  that  the  modus  exponendi  may  be  regulated  by  the 
custom  of  the  place.  Iti  2  Keble,  36,  P.  18  Car.  2,  Legard  v.  Ekocke,  the  Court  are 
reported  to  have  said,  on  a  question  of  tithe-corn,  "The  custom  of  England  is,  to  set 
forth  in  sheaves  ;  but  each  country  hath  several  ways,  as  of  hops."  In  Holherch  v. 
Whadcocke,  P.  13  Car.  2,  Scacc.  Hardr.  184,  it  is  said,  agistment  tithes  for  barren 
cattle  are  due  de  communi  jure,  according  to  the  value  of  the  land,  after  the  rate  of 
2s.  in  the  pound  ;  for  that  they  cannot  be  otherwise  valued,  or  accounted  for,  because 
the  profits  of  the  land  for  which  they  are  paid  are  perceived  by  the  mouths  of  beasts: 
but,  by  custom  or  prescription,  they  may  be  paid  in  other  manner,  as,  by  the  acre,  or 
for  all  manner  of  cattle  barren,  and  for  the  plough  and  pail.  So  in  Hichs  v.  Woodson, 
M.  6  W.  &  M.  B.  R.  as  reported  in  Skinner,  560,  Holt,  Ch.  J.,  say.s.  Tithes  for 
barren  cattle  are  due  de  communi  jure,  and  2s.  in  the-  pound  is  the  usual  tithe  of 
common  right,  but  that  there  are  divers  customary  manners  of  tithing  for  them. 

In  addition  to  these  authorities,  the  law  as  to  tithing  milk  is  a  complete  proof  that 
the  custom  of  the  place  may  regulate  the  mode  of  setting  forth  tithe.  The  common 
law  right  has  [188]  been  finally  settled  by  very  modern  cases ;  but  it  has  been 
settled  with  a  due  regard  to  all  the  local  customs  which  have  prevailed  in  different 
parishes.  The  ease  of  Stehhs  v.  Goodluck,  Moor,  913,  1  Leon.  99,  P.  30,  Eliz.  B.  R. 
appaars  to  me  very  material  to  this  point.  The  custom  there  set  up  was,  that  the 
parson  shall  have  for  his  tithe  the  tenth  land  sown  with  any  manner  of  corn,  and  he 
shall  begin  his  reckoning  always  at  the  first  land  which  is  next  the  church.  The 
parson  shewed,  that  the  Defendant,  by  fraud  and  covin,  sowed  every  tenth  land, 
which  belonged  to  the  parson,  very  ill,  and  with  small  quantity  of  corn,  and  did  not 
dung  or  manure  it  as  he  did  the  other  nine  parts,  by  reason  whereof  the  other  nine 
yielded  each  eight  cocks,  and  the  tenth  yielded  but  three  cocks.  The  parson  libelled 
in  the  Spiritual  Court,  and  confessed  the  custom  ;  but  for  abusing  the  custom  prayed 
the  tithe  in  kind  :  the  Defendant  prayed  a  prohibition,  and  the  parson  afterwards  a 
consultation.  And  the  opinion  of  Wray,  Ch.  J.,  was,  that  the  custom  was  against 
common  reason,  and  so  void,  but  if  it  be  a  good  custom  then  the  parson  shall  have 
his  action  on  the  case.  This  is  the  report  in  1  Leon.  The  case  is  also  reported  in 
Moor,  913,  who  says,  that  a  prohibition  was  awarded,  notwithstanding  the  covin,  for 
the  fraud  may  be  remedied  in  an  action  on  the  case  at  common  law.  Whether  a 
consultation  was  afterwards  granted  does  not  appear  fiom  either  report;  but,  it  is 
said,  in  argument,  by  counsel,  2  P.  Wms.  569  {Chapman  v.  Monson,  Hil.  1729),  on 
.what  authority  I  know  not,  that  a  consultation  was  granted  on  Wray,  Ch.  J.'s  opinion. 
This  case  furnishes  observations  very  applicable  to  the  case  at  bar. 

1st,  Wray,  Ch.  J.,  declared  his  opinion  immediately  on  the  argument,  that  the 
custom,  though  confessed  and  set  up,  as  in  the  case  of  Chiiti/  v.  Reeve,  by  the  parson,  was 
against  reason,  and  so  void.  He  did  not  (as  the  Court  of  Exchequer  are  supposed  to 
have  done  in  the  case  of  Chitty  v.  Reeve)  suffer  a  custom  to  bs  set  up  under  the  sanction 
of  the  Court,  which  he  thought  to  be  void  :  but  he  declared  his  opinion  directly ;  and 
I  am  disposed  to  think  with  equal  favour  of  the  Court  of  Exchequer  in  1687,  that  had 
they  thought  no  usage  could  prevail  against  the  general  right,  they  would  have 
declared  so,  notwithstanding  the  usage  was  confessed  and  set  up  by  the  impropriator. 
2dly,  supposing  Wiay,  Ch.  J.'s  opinion  to  have  been  the  opinion  of  the  whole  Court, 
it  does  not  affirm  that  a  custom  to  tithe  the  tenth  part  of  corn  growing  upon  the 
land  is  bad  ;  but  it  affirms  this,  [189]  and  this  only,  that  a  custom  to  tithe  the  tenth 
land  of  corn  beginning  at  one  certain  land,  is  void  ;  because  it  is  open  to  the  fraud 
of  manuring  and  sowing  the  parson's  land  worse  than  the  others.  And  according  to 
this  distinction  the  law  is  laid  down  in  Watson's  Clergyman's  Law,  c.  49,  page  549, 
"If  the  custom  of  the  place  be  to  measure  forth  to  the  parson  the  tenth  part  of  thq 
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corn  stand iiij;,  this  manner  of  tithing  is,  I  conceive,  to  bo  observed,  and  the  parson 
must  sit  down  by  it."  Mr.  Bohun,  in  his  Law  of  Tithes,  chap.  2,  says  the  same,  and 
adds,  it  seems  to  me,  such  a  custom  or  prescription  may  have  a  reasonable  foundation  on 
this  supposal,  that  the  field  where  those  lands  or  ridges  lay,  was  originally  a  common 
waste  field  belonging  to  the  township;  and  that,  on  agreement  of  the  parishioners  to 
turn  it  into  arable,  they  consented  to  allot  the  tenth  land  or  ridge  by  them  sown  to 
the  parson,  but  he  to  reap  it.  If  there  i)e  any  weight  in  this  observation  by  Mr. 
Bohun,  it  applies  very  strongly  to  the  case  now  before  the  house ;  for  pari  ratione 
it  might  be  agreed  in  this  parish  of  Farnham,  that  the  parishioners  should  turn  their 
lands  into  hop-grounds,  and  consent  to  allot  the  tenth  row  or  bill  to  the  parson,  and 
be  to  sever  and  pick  the  hops,  and  to  have  convenient  time  for  this  purpose.  It 
seems  not  settled  at  this  day  what  shall  be  sufficient  evidence  to  warrant  a  jury  to 
find  such  an  agreement;  but  if  a  jury  may  presume  a  grant  or  agreement  from  usage 
only,  then  they  may  presume  that  in  this  parish.  An  agreement  may  have  been 
made  before  the  restraining  stat.  of  13  Eliz.  c.  10,  and  by  consent  of  the  pioper 
parties,  namely,  the  parson,  patron,  and  ordinary.  For  wo  know  that  hops  were  an 
article  of  husbandry  before  the  5lh  and  6th  of  E.  6  (35  years  before) ;  and  Hob.  297, 
says,  that  a  grant  of  a  paison,  patron,  and  ordinary,  is  good  without  any  recompense. 
There  is  a  report  2  Leon.  70,  of  an  Anonymous  case,  Hii.  24  Eliz.  B.  C.  which  certainly 
countenances  this  doctrine  of  tithing  by  the  tenth  land.  "  By  tlic  civil  law  the  parson 
ought  to  have  his  lithe  by  the  tenth  ridge,  and  in  a  great  field  there  was  corn  upon 
the  arable,  and  grass  upon  the  head-lands,  and  in  a  suit  for  tithe-hay  and  rakings  of 
the  corn,  the  Defendant  did  prescribe  to  pay  the  tenth  shock  of  corn  for  all  the  corn, 
hay,  and  rakings  of  the  corn  :  and  in  the  end  all  the  justices  agreed,  that  by  the  civil 
law  the  tenth  ridge  is  due  for  tithe-corn;  therefore,  for  the  reaping,  binding,  and 
shocking,  it  is  a  reasonable  prescription,  that  the  party  shall  have  the  hay  on  the  head- 
lands in  [190]  recompense  of  the  said  other  things;  and  the  hay  upon  the  head  lands 
is  but  of  little  value."  Upon  the  whole,  this  case  of  Slcbbs  v.  Goodluck,  sifted  and 
commented  upon  as  it  has  been  by  our  text-writers,  is,  to  my  understanding,  a  very 
considerable  authority  to  prove,  not  only  that  local  custom  may  regulate  the  mode 
of  setting  forth  tithe,  but  also,  that  according  to  professional  tradition,  tithe  may  be 
set  forth  while  standing,  and  before  it  is  severed  ;  though  it  is  true,  as  was  observed 
by  Mr.  Attorney  General,  that  there  is  no  adjudged  case  in  which  it  is  declared  that 
tithe  may  or  may  not  be  so  set  forth.  The  answer  given  to  all  these  cases  is,  that 
they  respect  articles  which  have  been  in  use  time  out  of  memory,  and  which,  therefore, 
may  be  the  subject  of  a  legal  custom.  This  answer  is  merely  technical :  for  we  all 
know,  that  in  point  of  fact,  the  evidence  of  usage  seldom  goes  back  so  far  as  two 
centuries;  but  if  it  goes  back  for  a  considerable  length  of  time,  and  the  article  which 
it  respects  has  been  of  immemorial  cultivation,  a  presumption  attaches  that  the  usage 
has  been  immemorial.  In  the  case  of  hop?,  no  such  presumption  can  attach,  because 
the  hop  is  of  modern  cultivation.  But  it  seems  to  me  that  Courts  of  law  are  at 
liberty  to  decide  by  analogy,  in  this  as  in  other  cases  which  arise  on  new  subjects : 
and  if  they  observe  that  local  usage  has  been  respected  as  to  the  mode  of  setting 
forth  those  tithes  which  may  be  the  subject  of  custom,  they  may  also  respect  it  when 
they  declare  a  new  system  of  law  on  a  subject  introduced  within  time  of  legal  memory. 
This,  I  think,  out  predecessors  have  done  on  the  subject  of  hops ;  they  have  said  that 
local  usage,  if  convenient,  and  of  long  contiiuiance,  shall  be  respected  ;  and  that  where 
there  has  been  no  such  usage,  the  tithe  shall  be  set  out  by  the  measure,  after  picking. 
It  appears  to  me  to  be  fallacious  to  state  the  present  question  to  be — Whether 
modern  usage  can  be  set  up  against  the  established  law  of  England  ?  If  that  were  the 
question,  I  should  answer  without  hesitatioti,  that  it  could  not;  but  I  consider  the 
question  at  presetit  to  be — Whether  the  Courts  of  law  have  not,  when  they  first 
settled  the  general  practice  as  to  tithing  hops,  settled  it  with  a  due  deference  to 
particular  local  usages  :  atid  whether  they  might  not  legally  do  so?  They  were  aware 
that  the  usage,  though  tiot  immemoiial,  might  be  coeval  with  the  cultivation  of  the 
article ;  that  in  particular  places  fie  and  convetiient  usages  might  have  prevailed  ;  that 
the  general  rule  declared  V)y  them  was  atiomalous,  illegitimate,  and  support-[191]  able 
upon  principles  of  cotivenience  only  ;  and,  therefore,  they  would  not  set  it  up  rigorously 
and  strictly,  to  disturb  the  peace  of  pai  ishes,  and  to  destroy  all  established  usage ; 
but  they  laid  dowti  their  rule  subject  to  such  a  reasonable  usage  as  had  obtained  iu 
particular  places.     Now  if  convenient  usage  is  first  established,  and  the  ia,w  is  settled 
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afterwards  upon  a  principle  of  convenience,  why  may  not  the  courts  settle  the  law 
subject  to  such  usage?  Are  we  to  be  told  that  the  law  is  drawn  from  the  eternal  and 
immutable  principles  of  reason  and  justice ;  and  that,  though  it  was  settled  as  to  some 
particular  point  only  yesterday,  it  must  necessarily  have  relation  back  to  the  first 
constitution  of  things,  and  destroy  every  usage  to  the  contrary  1  This  doctrine, 
rigidly  pursued,  would  destroy  all  local  custom ;  for  the  custom  being  in  derogation 
of  the  law,  ought  then  to  have  been  abolished  when  the  law  was  settled.  But  the 
Courts  have  declared  that  both  being  beyond  time  of  memory,  custom,  if  reasonable, 
may  stand  against  the  common  law,  though  it  is  in  derogation  of  those  immutable 
principles  on  which  the  common  law  is  founded.  I  see  no  reason  why  our  Courts  may 
not  follow  a  similar  rule  by  analogy,  and  where  they  know,  or  have  reason  to  believe, 
that  convenient  local  usages  have  prevailed  for  above  a  century  before  the  law  was 
settled  ;  why  they  may  not  lay  down  this  rule  with  a  due  regard  to  the  preservation 
of  those  usages.  If  they  have  done  so  (and  I  think  they  have  in  the  present  instance), 
I  incline  to  support  the  decisions. 

I  do  not  hold  myself  bound  to  say,  that  my  predecessors  were  in  an  error  in  1687 
and  1740,  and  that  though  morally  right  they  were  technically  wrong,  or  to  set 
parishes  on  a  new  course  of  tithing,  and,  for  aught  1  know,  on  a  new  course  of 
husbandry  as  to  picking  their  hops,  when  I  have  evidence  before  me  that  they  have 
proceeded  in  a  particular  course  peaceably  and  quietly  for  near  two  hundred  years, 
under  a  sanction  of  a  decree  of  the  Court  of  Exchequer.  The  rule  of  Stare  decisis  is 
as  justly  applicable  to  private  parties  as  it  is  to  general  principles,  where  the  decision 
can  be  reasonably  ascertained  and  supported.  And  on  the  present  question,  I  find  no 
principle  and  no  decision,  ancient  or  modern,  which  calls  on  me  to  declare,  that  the 
decrees  of  1687  and  1740  were  against  law. 

My  3d  proposition  is — That  the  usage  set  up  in  this  case  may  be  supported  without 
violating  any  legal  principle.  If  the  [192]  opinion  is  well  founded,  that  the  general 
law  of  setting  forth  the  tithe  of  hops  has  been  settled  with  the  exception  as  to  con- 
venient and  established  local  usages,  and  that  it  is  no  violation  of  legal  principles  to 
have  settled  it  so ;  the  only  doubt  on  this  proposition  will  be.  Whether  there  is  any 
thing  illegal  in  the  usage  here  specially  set  up  ?  Where  the  subject-matter  is  capable 
of  custom,  and  where  usage  can  be  ascertained,  Courts  of  law  have  been  even  astute 
to  support  it. 

The  case  of  Scory  v.  Baher,  P.  34  Eliz.  Cro.  Eliz.  276,  was  a  prohibition  against  the 
proprietor  of  the  church  of  South  Kirkby,  who  sued  for  tithes  of  hay.  It  was  surmised 
that  time  out  of  mind  the  owners  of  these  lands  had  found  straw  for  the  body  of  the 
church,  in  discharge  of  all  tithes  of  hay;  Coke  moved  that  this  is  no  discharge;  for 
the  parson  was  not  chargeable  with  it,  nor  had  any  benefit  by  it :  and  of  that  opinion 
was  the  whole  Court :  but  if  he  had  alleged  that  he  gave  the  straw  to  the  parson,  and 
he  bestowed  it  in  the  body  of  the  church,  or  that  the  parson  had  a  seat  in  the  body  of 
the  church,  it  had  been  otherwise.  In  short,  any  compensation,  however  small,  may 
be  sufficient  to  support  a  discharge  from  payment  of  tithe  in  kind  ;  and  the  smaller 
the  compensation  (if  it  is  pecuniary)  the  greater  is  the  probability  of  its  antiquity. 
It  was  said  in  the  argument  that  there  should  be  some  mutuality  between  the  parties; 
some  benefit  to  the  one  and  some  charge  to  the  other  :  the  compensation  need  not  be 
equal,  but  something  should  be  given,  however  small.  This  rule  holds  as  to  a  modus 
in  discharge  of  tithes  in  kind  ;  but  I  do  not  find  that  it  holds  as  to  the  modus  exponendi. 
Tithes  may,  according  to  the  authorities  and  cases  above  referred  to,  be  set  forth 
according  to  the  custom  of  the  country,  without  a  particular  compensation  for  not 
setting  them  out  according  to  the  general  rule  of  law.  The  usage  set  up  in  the  present 
case  is  stated  at  length  in  the  bill  of  exceptions.  Divers  objections  have  been  suggested 
to  it  at  the  bar  :  1st,  That  it  gives  no  recompense,  not  even  the  binds.  I  answer, 
1st,  That  no  recompense  is  necessary  in  a  usage  merely,  as  to  the  setting  forth  of 
tithe.  2d.  That  as  the  custom  is  here  stated,  I  think  the  binds  left  for  the  parson  to 
cut  do  pass  to  him  :  the  farmer  does  not  state  that  they  were  to  be  left  for  him ;  I 
think  he  may  choose  whether  he  will  carry  them  away.  And  as  to  the  binds  being  a 
recompense,  it  is  well  known  that  experiments  have  been  lately  made  to  turn  them 
into  a  pulp  which  may  nuke  paper ;  though  they  have  not  yet  succeeded. 

[193]  The  second  obJHCtion  is.  That  there  is  no  severance.  I  answer,  that  there 
is  a  severance  by  the  farmer  of  his  share,  so  as  to  ascertain  when  the  tithe  is  due ;  the 
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severance  of  the  tithe  in  kind  is  merely  for  the  benefit  of  the  tithe  owner,  and  if  he 
chooses  to  renounce  this  benefit  for  his  own  convenience,  he  may  lawfully  do  it. 

The  third  objection  is,  That  it  will  not  give  a  complete  tithe  ;  for,  suppose  there 
should  be  only  nine  hills,  the  parson  would  be  entitled  to  nothing.  I  answer.  That 
I  do  not  find  the  usage  so  slated.  I  should  rather  suppose,  that  if  there  were  only 
nine  hills,  the  usage  would  not  attach  :  but  the  supposition  of  only  nine  hills  is  rather 
a  matter  of  fancy  than  a  case  likely  to  happen  ;  and  perhaps  it  may  be  fair  to  answer, 
that  such  a  small  circumstance  as  this  is  beneath  the  regard  of  the  law  in  a  question 
of  parochial  usage.     De  minimis  non  cuiat  lex. 

The  4th  objection  is.  That  it  is  open  to  fraud  ;  that  the  farmer  may  manure  some 
hills  better  than  others  ;  that  in  setting  out  bis  tithe  he  may  begin  to  reckon  from 
some  particular  hill  so  as  to  throw  all  the  unproductive  hills  into  the  parson's  tithe. 
I  answer,  1st,  That  this  is  not  like  the  case  of  the  custom  condemned  by  Wray, 
Ch.  Jus.,  where  the  farmer  was  necessarily  to  begin  at  a  particular  ground,  and  might 
consequently  neglect  to  manure  every  tenth  ground,  and  know  for  a  certainty  that  it 
would  be  the  lot  of  the  tithe-owner :  here  the  farmer  has  no  customary  right  to  begin 
at  a  particular  hill ;  he  is  to  begin,  as  in  a  corn  or  hay  field,  at  such  hill,  or  sheaf,  or 
hay-cock,  as  may  enable  him  to  set  forth  the  tithe  fairly  and  equally  ;  he  must  set 
it  forth  openly,  so  that  it  may  be  viewed  and  objected  to  by  the  tithe-owner  or  his 
agent ;  and  if  it  be  not  fairly  set  forth,  the  tithe-owner  has  various  remedies  to  enforce 
his  right.  But  further  :  the  supposition  that  the  farmer  can  manure  and  prepare  his 
hop-ground  in  such  a  manner  as  to  enable  him  to  count  the  tenth  hill  or  row  so  unfairly 
as  to  make  all  the  blasted  or  blighted,  or  unproductive  parcels  fall  to  the  parson's  share, 
is  much  too  refined,  and  is  directly  contrary  to  the  facts  stated  in  the  bill  of  exceptions. 
"  Many  hills  may  be  weak  and  many  die,  and  it  is  impossible  to  foresee  which."  The 
bill  of  exceptions  also  states,  that  the  tithe  of  hops  may  be  fairly  set  out  by  the  ter)th 
hill,  and  that  such  setting  out  is  the  most  convenient  mode,  and  least  liable  to  fraud. 
There  is  also  the  opinion  of  the  Court  of  Exchequer,  in  1687,  that  the  custom,  usage, 
and  practice  is  reasonable  and  fitting  to  be  observed.  Under  these  circumstances  I 
do  not  feel  myself  warranted  to  pronounce  that  this  [194]  usage  which  had  prevailed, 
and  in  which  all  parties  had  acquiesced  for  above  sixty  years  before  1687,  and  which 
has  surely  influenced  all  parties  in  the  compositions  they  have  made  for  above  a 
century  past,  is  in  itself  illegal,  and  could  not  be  supported  if  it  respected  a  subject  of 
immemoiial  existence.  I  do  not  presume  to  impeach  the  wisdom  or  policy  of  the 
general  law  laid  down  as  to  tithing  hops.  It  is  probably  the  most  politic  and  con- 
venient that  could  be  ado(>ted  ;  and  the  present  litigation  shews  that  (in  the  opinion 
of  the  tithe-owner  of  this  parish  at  least)  it  is  more  profitable  for  the  church  than  the 
usage  which  the  parishioners  of  Farnham  now  set  up.  But  I  think  it  i.s  anomalous 
and  founded  on  the  principle  of  convenience  and  policy  oidy  :  and  I  think  too,  that 
it  is  not  wholly  void  of  inconvenience,  nor  likely  to  be  unproductive  of  disputes,  where 
there  is  no  composition.  For  the  farmer  is  not  bound  to  provide  measures  or  vessels 
to  hold  the  tithe  after  it  is  ascertained  ;  consequently  the  tithe-owner  must  have  agents 
attending  in  every  ground,  and  in  various  parts  of  extensive  grounds,  while  the  hops 
are  picking,  who  must  be  ready  to  receive  the  tithe  immediately  as  it  is  set  forth. 
Such  rights  on  each  side  may  give  rise  to  great  dispute,  where  the  tithe  is  taken  in 
kind,  and  the  parties  cannot  agree  on  a  composition.  The  usage  here  set  up  may 
have  inconveniences  also  ;  but  they  are  tiot  of  such  a  nature  as  to  satisfy  me  that  the 
Court  of  Exchequer  did  wrong  when  in  1687  they  declared  the  usage  to  be  reasonable 
and  fitting  to  be  ob3erve<)  ;  the  conveniences  and  inconveniences  of  the  usage  may  be 
thus  stated  :  The  loss  to  the  tithe-owner  is — the  benefit  and  expense  of  picking  the 
tithe.  On  the  other  hand — he  takes  bis  own  reasonable  time  to  pick  ;  he  saves  the 
expense  and  difficulty  of  procuring  a  number  of  agents  to  attend  in  various  places ; 
he  picks  and  sorts  as  he  pleases  ;  he  has  the  stalks  if  ever  they  shouUI  prove  valuable. 
The  farmer  too  has  some  disadvantage  : — his  ground  may  be  encumbered  ;  his  hop-poles 
are  used  and  exposed  for  a  reasonable  time  beyond  his  own  harvest. 

Upon  the  whole  I  am  of  opinion,  That  the  law  of  tithing  hops  has  been  settled  not 
generally,  but  with  an  exception  as  to  reasonable  and  ancient  usage  respecting  the 
mode  of  setting  it  forth  ;  that  the  Courts  might  so  settle  the  law,  and  allow  such 
exception,  without  virilating  any  sound  principle  of  ihe  law  of  England  ;  and  that  this 
usage,  set  up  by  the  Plaintiff  in  error  in  the  bill  of  exceptions  (if  the  jury  had  been 
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of  opinion  that  the  facts  there  stated  were  suflBciently  proved),  is  not  contrary  to  any 
piiiiciple  of  tithe-law. 

[195]  Some  apology  may  not  be  improper  for  having  occasioned  so  much  trouble 
to  the  House  and  to  the  Judges,  for  thus  ditfering  in  opinion  from  those  whose  judg- 
ment I  feel  myself  both  disposed  and  bound  to  respect.  The  best  apology  I  can  make 
is,  to  say,  that  as  it  is  my  opinion,  I  am  bound  by  my  oath  to  avow  it,  and  by  my 
duty  to  the  public  to  state  the  grounds  on  which  I  have  formed  it ;  and  it  is  a  great 
satisfaction  to  me  to  know  that,  if  I  am  in  error,  this  House  will  take  care  that  my 
error  shall  work  no  injury  to  the  parties  nor  to  the  established  law  of  the  country. 

The  course  of  argument  pursued  by  the  learned  judges  who  thought  the  direction 
right,  was  to  the  following  effect : 

The  consideration  of  this  question  resolves  itself  into  three  heads: — First,  What 
is  the  general  rule  of  law  with  respect  to  setting  out  the  tithe  of  hops,  independent 
of  particular  usage  or  practice  in  particular  places?  If  that  rule  should  be  found 
essentially  to  vary  from  the  course  which  has  been  pursued  in  the  parish  of  Farnhara, 
and  to  which  the  Plaintiff  has  confoimed:  then,  secondly.  Whether  the  usage  stated 
in  the  bill  of  exceptions,  however  convenient  and  applicable  to  any  modern  improved 
method  of  cultivating  and  preparing  the  hop  for  market,  can  overturn  the  general  rule, 
or  be  supported  upon  any  legal  principles'?  and,  thirdly,  Whether  sufficient  matter  was 
given  in  evidence,  whereon  to  ground  a  sound  presumption  of  a  real  composition  having 
taken  place  with  respect  to  this  article  of  annual  increase? 

That  this  article  became  a  subject  of  cultivation  long  posterior  to  the  time  of  legal 
memory  is  a  fact  noticed  in  a  variety  of  cases  agitated  more  than  a  century  ago.  It 
seems  true,  indeed,  that  the  Courts  of  justice  were  not  called  upon  to  declare  the 
particular  mode  in  which  hops  were  titheable  until  a  considerable  time  after  their 
introduction  into  this  countiy  ;  though,  when  the  point  did  arise,  there  appears  to 
have  been  little  difficulty  in  deciding  it.  All  titheable  matters,  when  newly  introduced, 
are  classed  among  others  to  which  they  bear  an  obvious  resemblance ;  and  are  accord- 
ingly deemed  a  great  or  small  tithe,  and  are  required  to  be  severed  and  set  out  in  a 
similar  manner  with  those  articles  which  they  resemble.  Such  has  been  the  case  with 
woad,  saffron,  tobacco,  and  other  such  titheable  matters  ;  such  would  have  been  the 
case  with  madder,  had  not  the  legislature  established  a  temporary  composition,  which 
expired  in  1786  ;  such  has  also  been  the  case  with  all  artificial  grasses.  The  right  of 
the  parson  to  his  tithe  in  kind  accrues  [196]  on  the  act  of  severance  ;  his  right  to  take 
the  tithe  accrues  when  the  titheable  matter,  after  severance,  is  in  the  earliest  stage  of 
the  course  of  husbandry  applicable  to  it,  in  which  the  tenth  part  may  be  visibly 
distinguished  from  the  other  nine.  What  shall  be  deemed  a  severance  must  depend 
upon  the  nature  of  the  matter  to  be  severed.  But  no  other  mode  of  severance  in  the 
case  of  titheable  matters  of  annual  increase  has  been  judicially  recognized,  except  that 
of  severance  from  the  soil,  and  severance  from  the  parent  stem.  The  same  principle 
that  requires  fruit  and  seeds  to  be  set  out,  after  they  are  gathered  or  collected,  by 
measure  or  weight,  must  require  hops  to  be  tithed  in  the  same  manner,  after  being 
picked  or  gathered  from  the  plant.  The  flower  of  the  hop  is  the  sole  object  of  the 
cultivation  of  that  plant,  and  it  not  only  is,  but  necessarily  must,  to  preserve  its  quality 
and  value,  be  picked  and  gathered  upon  the  spot.  It  seems  difficult  to  distinguish 
the  case  of  hops  from  pease  plucked  by  the  hand  for  the  use  of  man,  as  the  phrase  is, 
from  the  bind  of  the  (ilant,  or  from  beach  mast,  and  acorns  pulled  from  the  trees. 
Hops  are,  in  truth,  the  fruit  of  the  plant  as  much  as  the  pod  of  pease.  Upon  principle, 
therefore,  the  mode  of  severing  and  setting  out  the  tithe  of  hops  contended  for  by  the 
Plaintiff  in  error,  is  not  that  which  the  law  requires.  Although  there  was  a  time 
when  it  was  doubtful  what  the  common  law  principle  of  severing  and  setting  out  this 
tithe  was,  the  point  is  now  settled  even  in  the  last  resort.  The  first  case  is  in  1  Roll. 
Abr.  644,  tit.  Dismes  (Y),  pi.  3,  14  Jac.  1,  where  it  is  said,  "  A  man  may  set  out  bis  tithe 
of  hops  before  they  are  dried."  The  stage  of  husbandry  immediately  preceding  the 
drying  is  the  picking ;  consequently,  it  was  not  then  doubted  that  they  must  be 
severed  by  picking  before  they  are  set  out.  In  1672,  in  the  case  of  Crouch  v.  Bidden, 
1  Sid.  443,  Twysden,  J.,  said,  that  it  was  uncertain  whether  they  ought  to  be  tithed 
by  the  hill,  the  pole,  or  the  bushel.  This  proves  nothing  affirmatively  on  the  subject, 
but  only  that  he  did  not  consider  the  subject  as  having  received  any  determination 
which  ascertained  the  ganer.il  rule  of  law  upon  the  point  About  twenty  years  after 
this  observation  of  Twysdeu's,  the  question  came  under  consideration  in  the  case  of 
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Chitlii  V.  Beeves,  viz.  in  the  year  1687.  The  Court  there  pronounced  the  rule  of  the 
coninioii  law,  I)y  declaring,  that  in  case  there  bail  not  been  such  usage  as  was  proved 
in  that  case,  the  tithe  of  hops  ought  to  be  paid  in  kind,  which  they  explained  to  be 
the  tenth  part  of  the  whole  after  picking.  The  expression  of  paying  it  in  [197]  kind, 
is  somewhat  singular,  and  most  strongly  imports  that  any  other  mode  would  be  a  sort 
of  substitution  for  the  tithe  itself.  In  1698,  in  the  case  of  Gee  v.  Perch,  the  custom 
alleged  of  paying  ten  shillings  an  acre,  was  declared  by  the  Court  to  be  a  ba<l  custom  ; 
and  in  the  absence  of  any  good  custom  an  account  was  decreed  of  a  tenth  part  of  the 
value  of  the  hops,  when  the  same  weie  pulled  from  the  biml  or  .stem  ;  and  the  true 
reason  is  there  added,  "  at  which  time  the  tenth  part  is  severable  from  the  nine  ])arts, 
and  the  tithe  by  law  payable."  In  a  subsequent  suit  in  1794,  by  the  administratrix 
of  Gee,  the  Plaintiff  in  the  former  action,  against  the  same  Defendant,  1  Wood,  436, 
the  same  doctrine  is  laid  down  by  the  Court ;  and  this  case  is  the  stronger  to  shew 
the  necessity  of  picking  the  hops,  because  the  Defendant  did  not  insist  on  setting  out 
the  tithe  by  the  tenth  row  or  hill,  but  had  cut  down  ten  bills  together,  and  set  out 
the  tenth  of  the  whole  quantity,  both  hop  and  bind,  thereby  giving  the  tithe-owner 
his  full  pioportion.  Again,  in  1720,  Bliss  v.  Chandler,  the  Court  declared  that  hops 
are  not  titheable  until  they  are  picked  ;  and  that  the  tithe  thereof  ought  to  be  paid 
in  kind  by  the  bushel,  namely,  every  tenth  bushel  of  the  whole,  after  picking.  The 
same  rule  prevailed  in  the  two  several  cases  of  Snet/d  v.  Unwin,  in  1740  and  1752. 
Lastly,  in  Jrallun  v.  Ti/ers,  decided  in  the  House  of  Lords,  in  ll!)3,  5  Brown,  Pari. 
Cas.  99,  where  the  Defendant  insisted  on  setting  out  every  tenth  hill,  and  cutting 
the  bind  ;  and  on  the  other  hand  the  Plaintitr  demanded  every  tenth  bushel,  when 
picked  ;  it  was  declared,  that  the  mode  insisted  on  by  the  Defendant  was  improper  ; 
and  further,  it  was  affirmatively  pronounced,  that  the  lithe  ought  to  be  set  out  after 
the  hops  are  picked  from  the  bind  or  stem.  From  this  series  of  authorities,  which  is 
not  impeached  by  any  thing  to  be  found  in  the  bonks,  or  by  any  thing  to  be  drawn 
from  the  nature  of  the  case,  it  seems  completely  settled,  that  the  severance  of  the  tithe 
of  hops  must  be  by  separating  the  fruit  from  the  stem. 

Seeing  then  what  is  the  general  rule  as  to  severing  the  hops  and  setting  out  the 
tithe  thereof,  we  may  proceed  to  inquire.  Whether  any  such  usage  as  that  which  has 
been  set  up  by  the  Plaintiff  in  error  can  be  supported  consistently  with  the  rules  of 
lawl  The  usage  stated  in  the  bill  of  exceptions  amounts  to  this,  that  the  occupier 
shall,  at  bis  discretion,  leave  for  the  rector  the  tenth  part  of  the  hops,  not  severed,  as 
we  have  seen  that  the  common  law  princifile  requires ;  but  in  a  stage  of  the  husbandry 
of  this  article,  [198]  short  of  that  in  which  he  is  entitled  by  law  to  receive  it,  and 
that  without  compensation.  This  is  precisely  the  same  thing  in  principle  as  if  it  were 
contended  that  the  rector,  by  custom,  should  receive  a  less  quantity  in  that  stage  of 
husbandry,  when  it  is  by  law  to  be  set  out,  than  he  is  entitled  to ;  for,  abridging  the 
quantity  of  the  tithe,  and  calling  upon  the  rector  to  incur  expense,  when  bo  is  not  by 
law  obliged  so  to  do,  come  to  the  same  end,  since  both  equally  reduce  his  profit.  The 
question  then  is.  Whether  the  usage  contended  for  be  good  and  available  in  law  ?  Now 
there  are  three  distinct  things,  besides  the  rules  and  principles  of  the  common  law, 
that  control  the  right  of  tithes;  viz.  custom,  modus  and  real  composition.  These 
three  rest  on  different  foundations,  the  confounding  of  which  has  introduced  much  of 
the  perplexity  and  difficulty  which  have  arisen  in  this  cause.  Custom,  in  respect  of 
pi  aidial  tithes,  chiefly  regards  the  manner  of  setting  them  out.  It  must  be  immemorial ; 
it  requires  no  equivalent ;  it  is  to  be  presumed  coeval  with  the  original  paymtiiit  of 
tithes,  or  endowment  of  the  pirish  church,  provided  it  be  not  subject  to  fraud  ;  for  it 
never  can  be  presumed  that  the  lord  of  the  manor,  at  the  time  of  endowing  the  parish, 
meant  to  stipulate  for  such  a  mode  of  setting  out  the  tithes  as  would  defeat  his  own 
endowment.  Hence  come  the  different  modes  of  tithing  the  same  article  in  different 
parishes.  In  some  places  the  modes  of  husbandry,  in  others,  the  fervor  and  zoal  of 
Christians  in  the  early  ages,  gave  an  advantage  to  the  parson.  When  the  lords  of 
manors  consecrated  their  tithes  to  any  church,  as  they  might  have  done  before  the 
second  council  of  Lateran,  probably  they  expressed,  in  the  consecration,  in  what  manner 
the  tithe  should  be  paid.  Cujus  est  dare,  ejus  est  disp  )nere.  See  Selden's  History 
of  Tythes.  The  payment  of  tithes  was  at  first  voluntary,  and  of  imperfect  obliga- 
tion. Afterwards,  indeed,  it  was  enforced  by  pipil  bulls,  and  l)y  decrees  of  councils: 
but  the  Ciuonisls  in  all  ages  admitted  that  the  cus'om  of  tithing  was  to  be  observed 
in  every  parish.      Lin  wood's  Proviaciale  De  Decimis  (fo.   196).      Modus  and  real 
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composition  differ  from  each  other  in  nothing  more  than  in  their  origin.  Modus 
must  have  existed  from  time  immemorial ;  composition  real  must  have  been  made 
before  the  disabling  statute  of  the  13  Eliz.  But  both  modus  and  real  composition 
must  be  subsequent  to  the  original  endowment  of  the  church,  inasmuch  as  [199] 
they  control  it,  and  are  founded  on  the  consent  of  the  parson,  patron,  and  ordinary. 
Now  the  usage  of  tithing  hops  insisted  on  by  the  Plaintiff  in  error,  cannot  be 
referred  either  to  a  custom,  or  to  a  modus,  because  the  cultivation  of  hops  was 
introduced  within  the  time  of  legal  memory.  Whether  the  plant  be  indigenous  or 
not,  we  are  informed  by  many  cases  which  occurred  at  a  great  distance  of  time  from 
the  present  day,  that  its  cultivation  for  use  is  modern  ;  and  indeed,  the  evidence  in 
the  present  case  states,  that  in  the  parish  of  Farnham,  and  elsewhere  in  the  kingdom, 
hops  are  "  with  reference  to  time  of  legal  memory,  modern  and  within  time  of 
memory  ; "  and  it  was  almost  conceded  at  the  bar,  that  as  a  custom  which  must  be 
immemorial,  reasonable,  and  certain,  the  usage  contended  for  could  not  be  supported, 
although  it  appears  to  have  obtained  a  considerable  time  prior  to  the  last  hundred 
j'ears,  during  which  the  parish  has  been  under  composition.  In  Crouch  v.  Risden, 
1  Sid.  443,  tlie  Court  refused  to  grant  a  prohibition  upon  the  suggestion  of  a  modus 
for  hops,  declaring  that  they  would  take  judicial  notice  that  hops  were  not  of  sufficient 
antiquity  to  become  the  particular  subject  of  a  modus,  though  hops,  as  well  as  other 
matters  of  novel  introduction,  might  be  included  in  a  modus  for  small  tithes  in 
general.  This  case  arose  a  considerable  time  before  that  of  Chitty  v.  Reeve,  which  was 
decided  in  1687;  and  after  the  case  of  Chitly  v.  Reeve,  the  same  point  was  again 
determined  in  1698;  for  in  the  case  of  Gee  v.  Perch,  the  defendant  having  set  up  a 
modus  of  10s.  an  acre  for  hops,  the  Court  declared  the  custom  void  in  law  ;  and, 
according  to  a  short  report  of  the  same  case,  from  a  manuscript  of  Lord  Ch.  B.  Dodd, 
in  Kiyner  on  Tithes,  p.  87,  the  second  resolution  is,  "  that  no  modus  can  be  for  hops, 
being  a  late  thing."  So  Lord  Ch.  B.  Comyns,  in  his  judgment,  in  JFallis  v.  Payne, 
Com.  638,  considers  it  as  settled,  that  hemp,  line,  saffron,  hops,  and  tobacco,  are  new 
things,  and  as  such  to  be  ranked  with  matters  of  a  like  nature,  as  small  tithes.  But 
it  was  contended,  that  the  mode  of  setting  out  the  tithe  of  a  matter  newly  introduced 
with  a  reference  to  the  time  of  legal  memory,  and  which  mode  was  possibly  coeval 
with  the  introduction  itself,  might  be  good,  as  being  reasonable,  and  that  this  was 
actually  so  by  usage  in  other  cases.  To  this  it  may  be  answered,  that  a  custom  of 
tithing,  like  every  other  custom,  must  be  conformable  to  what  is  required  by  the 
common  law  ;  and  that  reasonableness  or  fitness  will  not  alone  dispense  with  other 
ingredients  which  necessarily  enter  into  the  definition  of  a  custom.  It  would  be 
repugnant  to  every  principle  of  law,  to  [200]  hold  that  an  obligation  created  by  the 
general  law  of  the  land  could  be  avoided  within  particular  limits,  by  the  immediate 
effect  of  a  contrary  practice  of  sixty  or  seventy  years  in  that  district ;  or,  according 
to  the  argument  at  the  bar,  that  there  shall  be  a  rule  of  law  which  is  only  to  take 
place  when  there  has  been  no  practice  to  the  contrary.  Immemorial  reasonable 
usage  may,  indeed,  locally  supersede  the  common  law,  and  introduce  a  different  rule; 
but  the  common  law  cannot  be  different  at  Farnham  from  what  it  is  in  Kent  or  in  Essex, 
or  in  other  places.  It  must  be  the  same  in  all  places,  otherwise  there  is  no  rule  of 
the  common  law  at  all. 

In  support  of  the  usage  stated  in  the  bill  of  exceptions,  the  case  of  Chitty  v.  Reeve 
was  cited  ;  the  proceedings  and  decree  in  which  cause  are  to  be  found  in  1  Wood,  251. 
This  case  deserves  particular  examination.  It  arose  in  this  very  parish  of  Farnham  ; 
the  opinion  of  the  Court  was  given  upon  nearly  the  same  statement  of  the  practice 
of  sixty  years  before  the  statute  of  Jac.  2,  that  is  to  be  found  in  this  bill  of  excep- 
tions;  and  if  that  opinion  were  well  founded  in  p;)int  of  law,  it  would  dispose  of 
the  question  in  the  plaintiff's  favour.  A  bill  was  filed  by  the  administratrix  of  the 
lessee  of  the  tithes,  for  an  account  of  the  tithe  of  hops,  suggesting  that  the  custom  in 
Farnham  was  to  set  them  out  in  the  manner  contended  for  by  the  present  Plaintiff. 
The  Defendant,  the  occupier,  admitted  that  they  ought  to  be  set  out  by  the  tenth 
hill,  but  insisted  that  the  growth  of  every  tenth  hill  ought  to  be  left  upon  the  hill 
with  the  binds  cut,  and  stripped  from  the  pole,  to  be  taken  away  by  the  tithe-owner 
to  be  picked  elsewhere.  Upon  the  evidence  given  in  the  cause  it  appealed  to  the 
Court,  that  the  practice  insisted  upon  by  the  Defendant  would,  for  the  reasons  given, 
be  destructive  to  the  tithe;  but  that  to  set  out  the  tenth  row,  where  the  rows  were 
equal,  and  where  not,  the  tenth  hill,  and  to  leave  it  standing,  with  the  binds  uncut, 
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for  the  tithe,  and  for  the  impropriator  to  have  a  convenient  time  to  come  and  cut  the 
bind,  and  pick  the  bops  upon  the  groun(),  bad  been  observed  for  above  sixty  years. 
This  custom,  usage,  and  practice,  the  Court  declared  to  be  reasonable  and  fitting  to 
be  observed  ;  at  the  same  time  pronouncing  the  common  law  obligation,  of  setting 
out  the  tithes  in  kind,  to  be  as  before  mentioned.  One  is  at  no  loss  to  find  out  the 
reason  why  the  defence  was  overruled  ;  but  it  is  not  so  easy  to  di.scover  the  ground 
upon  which  the  Court  could  declare,  that  the  custom,  usage,  and  practice,  alleged  by  the 
Plaintiff,  was  reasonable  [201]  and  fitting  to  bo  observed  ;  at  least,  if  by  that  language 
they  meant  to  say  (as  seems  to  have  been  the  case,  though  the  decree  is  onlj'  for  an 
account,)  that  it  was  obligatory  upon  the  tithe-owner,  though  it  was  contrary  to  the 
general  rule  of  law  which  they  themselves  in  the  same  breath  declared.  How  they 
applieil  this  custom,  usage,  and  practice,  as  they  call  it,  the  decree  gives  us  no 
information.  They  may  have  decided  upon  the  etreet  of  an  usage  of  sixty  years 
proprio  vigore,  and  independent  of  the  consideration  how  far  it  might  be  evidence  of 
something  further ;  they  may  have  considered  it  as  evidence  of  a  legal,  immemorial 
custom  ;  or  they  may  have  considered  it  as  evidence  of  a  composition  real.  At 
any  rate,  the  attention  of  the  Court  was  not  drawn  to  the  general  point.  Whether 
either  of  the  customs,  set  up  by  the  parties,  could  have  any  foundation  in  law  ; 
the  antiquity  of  either  custom  did  not  come  in  question,  but  only  their  com- 
parative reasonableness,  and  on  that  alone  the  Court  determined.  The  authority  of 
that  case,  therefore,  does  not  weigh  much  in  the  present,  where  the  point  as  to  the 
validity  of  any  custom  upon  this  subject  is  directly  made.  The  other  case  mainly 
relieil  upon  to  shew,  that  a  practice  of  long  standing,  although  not  properly  a  custom, 
may  be  considered  as  having  the  same  effect,  in  the  case  of  hops,  is  that  of  Snei/d  v. 
Unwin,  in  1740.  There  the  PlaintitT  insisted  that  the  tithe  should  be  set  out  in  the 
manner  now  contended  for  by  the  Defendant  in  error.  The  Defendant  relied  on  an 
ancient  usage  of  tithing  by  the  tenth  pole  or  hill,  after  the  binds  are  severed  from  the 
ground.  The  Court  directed  an  issue,  to  try  "  Whether  the  usage  was  for  hops  to 
be  tithed  before  they  are  picked  from  the  stalk?"  From  this,  it  has  been  contended, 
that  the  Court  must  have  been  of  opinion  that  such  an  usage  might  be  good,  but  it 
is  much  too  strong  a  conclusion  to  suppose  a  court  of  equity  pledged  to  any  settled 
opinion  oti  a  matter  which,  by  directing  an  issue,  it  confesses  may  be  more  effectually 
investigated  at  law  both  as  to  the  legal  principles  applicable  to  the  usage  proved,  and 
as  to  the  fact  of  usage  itself.  That  a  court  of  equity  should  pause,  and  ciU  for 
information  upon  those  heads  for  its  own  satisfaction,  before  it  proceeds  to  a  decree, 
cannot,  in  fair  reasoning,  furnish  such  an  inference  ;  and  perhap?  the  Court  might  be 
less  scrupulous,  having  the  decree  of  Chilly  v.  Reeve  before  them,  where  their  predecessors 
had  been  governed  by  an  usage.  In  Sneyd  v.  Unwin,  the  verdict  was  against  the 
custom.  W'hether  that  arose  from  the  pirty  upon  whom  the  alfirraative  lay  failing 
in  his  proof  of  the  usage  having  [202]  long  subsisted,  or  from  the  direction  of  the 
Judge  upon  the  effect  of  the  usage  supposing  it  proved  to  be  of  long  standing,  we 
have  no  means  of  knowing  with  certainty  ;  but  it  is  reasonable  to  suppose  that  the 
same  usage  would  not  have  been  set  up  twelve  years  afterwards,  namely,  iti  1752, 
unless  strong  evidence  bad  been  given  of  it  in  the  first  cause;  and  the  declaration 
of  the  Court  in  the  second  cause  seems  to  countenance  an  opinion,  that  the  invalidity 
of  the  usage  in  point  of  law  might  have  been  the  ground  of  determination,  since  the 
court  declared  that  the  method  insisted  on  "  was  not  the  legal  method  of  tithing  hops, 
but  that  they  ought  to  be  picked  or  gathered  before  the  same  are  titheable,"  and 
decreed  an  account  accordingly.  The  oidy  just  inference  which  can  be  drawn  from 
that  case  is,  that  the  court  of  equity  did  not  think  proper,  any  more  than  another 
court  of  equity  in  the  present  case,  to  determine  upon  a  matter  of  custom,  without 
the  assistance  of  an  investigation  of  the  facts  viva  voce,  and  of  the  law  which  should 
result  therefrom. 

The  usage  insisted  on  by  the  Plaintiff  in  error  appears  also  to  be  defective  in 
reasonableness  ;  for  it  is  stited  in  the  bill  of  exceptions,  that  the  occupier  is  to  leave 
the  tenth  row  if  equally  planted,  or  the  tenth  hill  if  unequally  planted.  This  mode 
of  tithing,  therefore,  is  more  open  to  fraud  than  that  prescribed  by  the  common  law, 
since  the  planter  has  it  in  his  power  to  determine  which  shall  be  the  tenth  row  or 
hill,  and  accommodate  his  cultivation  accordingly,  and  as  m my  hills  are  weak  and 
many  die,  and  he  can  begin  to  set  out  from  what  part  he  pleases,  it  would  require 
very  little  contrivance  so  to  set  them  out,  that  the  hills  allotted  to  the  parson  should 
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be  those  which  are  weak  and  blighted.  This  is  not  merely  an  opening,  but  an 
invitation  to  frdiui.  Authorities  however  have  been  resorted  to  to  shew  that  such  a 
mode  of  setting  out  tithes  has  been  considered  as  reasonable,  and  may  be  good  by 
custom;  and  for  this  purpose  the  case  of  Stebbs  v.  Goodluck,  Moor,  913,  1  Leon,  99, 
has  been  relied  on.  According  to  the  report  in  Moor,  the  parson,  as  he  alleged,  was 
to  have  every  tenth  land  for  tithe  of  corn,  beginning  with  the  land  next  the  church ; 
and  the  occupiers  knowing  which  of  the  lands  would  be  the  parson's,  neglected  to 
till,  sow,  and  manure  them  as  they  did  their  own  ;  for  which  fraud,  the  parson  sued 
for  tithe  in  kind,  that  is,  every  tenth  sheaf,  in  the  Spiritual  Court :  but  the  Court  of 
King's  Bench  granted  a  prohibition,  because  the  parson's  remedy  for  the  fraud  was 
at  common  law.  According  to  this  report,  it  does  not  ap-[203]  pear  that  the  validity 
of  the  custom  was  at  all  taken  into  consideration,  but  only  that  the  parson,  having 
sued  in  the  spiritual  Court,  and  having  stated  a  fraud  as  the  only  ground  on  which 
his  suit  there  was  founded,  was  told  that  his  remedy  was  at  common  law,  and  there- 
fore a  prohibition  was  grantetl.  But  in  the  report  of  the  same  case,  in  Leonard,  the 
reporter  states  that  the  opinion  of  Wray,  Ch.  J.,  was,  that  the  custom  was  against 
common  reason,  and  void  ;  but  that  if  it  were  a  good  custom,  then  that  the  parson 
should  have  his  action  on  the  case  at  common  law.  Nothing  more  seems  fairly  to  be 
collected  from  the  two  reports,  than  that  the  Court  decided  that  at  all  events  the  fact 
of  fraud  should  not  be  tried  in  the  Spiritual  Court,  the  Chief  Justice  expressing  his  ■ 
opinion  as  to  the  custom,  from  which  no  one  is  stated  to  have  dissented.  The  dictum 
of  Lord  Hobart  in  Hyde  v.  Ellis,  Hob.  250,  is  the  only  other  authority  cited  to  the 
same  effect.  The  point  immediately  in  judgment  in  that  case  was,  Whether  carrying 
the  first  crop  of  hay  into  the  advanced  state  of  tedding,  and  putting  it  into  wind-rows, 
might  be  a  compensation  for  exempting  the  second  crop  from  payment  of  tithe?  and 
it  was  determined,  as  it  has  often  been  since,  that  it  might.  By  way  of  assimilation 
to  the  case  then  at  bar,  the  report  states  his  Lordship  to  have  said,  that  at  divers 
places  they  set  out  the  tenth  acre  of  wood  standing,  and  so  of  grass.  It  must  be 
observed,  that  the  law  of  tithes  was  not  so  well  ascertained  in  the  time  of  Lord  Hobart 
as  it  is  at  present,  and  many  opinions  then  fluctuated  upon  matters  which  have  since 
been  settled.  With  respect  to  wood,  indeed,  if  it  were  titheable  only  by  custom,  as  it 
was  at  that  time  supposed  to  be,  the  tithe-owner  could  only  have  taken  it  in  the  way 
that  custom  gave  it  to  him.  But  the  proposition  as  applied  to  grass,  or  any  subject 
titheable  by  the  general  law,  is  not  warranted  by  any  decisions  ancient  or  modern, 
but  is  contrary  to  the  course  of  them  all.  There  must  in  all  cases,  and  without  any 
exception,  be  a  severance  from  the  freehold,  so  that  what  was  part  of  the  inheritance 
may  become  a  chattel  and  vested  in  the  parson.  If  this  were  not  the  case,  the 
Spiritual  Court  would  be  ousted  of  its  jurisdiction,  for  it  can  hold  no  plea  of  what 
relates  to  the  freehold.  In  all  the  books,  indeed,  tithes  are  called  lay  chattels ;  but 
till  severed  they  are  not  so  ;  they  still  remain  parcel  of  the  freehold,  so  that  severance 
is  essentially  necessary.  That  a  particular  piece  of  wood-land,  or  meadow-land, 
separately  and  immemorially  enjoyed  by  the  par-[204]-son,  may  be  a  compensation 
for  tithe  of  wood  and  hay,  is  undoubted  ;  but  no  authority,  except  the  dictum  above 
mentioned,  is  to  be  found,  to  shew  that  the  leaving  a  tenth  of  any  titheable  matter 
unsevered  can  be  good  by  custom.  The  case  of  Stedman  v.  Lye,  M.  11  W.  3,  1  Lord 
Raym.  504,  is  strongly  in  point.  In  a  suit  for  tithe  of  hops  a  modus  was  set  up,  that 
if  the  parson  send  his  servant,  &c.  to  pull  aliquam  partem  lupulorum,  he  should  have 
the  tithe  of  them,  &c.  But  it  was  agreed  by  the  Court  to  be  "an  ill  custom,  because 
it  drives  the  parson  to  more  pains  than  the  law  requires  to  entitle  him  to  that  which 
by  law  he  ought  to  have  in  the  same  manner  without  such  pains." 

The  observation  of  Mr.  Justice  Twisden,  in  Crouch  v.  Eisden,  seems  to  have  a 
contrary  tendency  to  that  which  was  contended  for  by  the  Plaintiff  in  error.  When 
he  observes  that  the  legal  manner  of  setting  out  the  tithe  of  hops,  whether  by  the  hill, 
the  pole,  or  the  bushel,  had  not  been  settled  ;  he  must  be  understood  to  say,  that  in 
point  of  fact  the  tithe  had  been  set  out  in  these  several  ways  in  different  parishes, 
but  which  of  them  was  the  legal  way  had  not  been  then  determined.  Had  he  con- 
ceived that  the  practice  which  had  long  obtained  in  each  particular  parish,  could 
constitute  the  legal  mode  in  such  parishes  respectively,  it  is  probable  that  he  would 
have  so  said  ;  but  it  seems  plain  that  he  conceived  some  general  rule,  founded  on 
principle,  ami  applicable  to  all  places,  remained  to  be  ascertained  :  that  general  rule 
has  since  been  ascertained  in  the  case  of  rFalton  v.  Tyers. 
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The  ground,  however,  upon  which  the  Plaintiff  in  error  principally  relied,  was  that 
of  a  real  composition,  whicli  it  was  aigued  might  have  taken  place  antecedunt  to  the 
13  Eliz.  :  but  it  is  very  doubtful  whether  the  manner  in  which,  or  the  time  when, 
the  tithe  itself  shall  be  set  out  in  kind,  can  be  the  subject  matter  of  a  real  composition 
but  only  of  the  discharge  of  tithe. 

In  the  Codex  (a)'  it  is  said,  that  a  composition  real  is,  "where  the  incumbent 
together  with  the  patron  and  ordinary  make  agreement  by  deed  executed  under  their 
hands  and  seals  that  certain  lands  shall  be  discharged  from  tho  payment  of  lilhes  in 
specie  in  consideration  of  a  recompense  to  the  incumbent  either  in  money  or  in  lands 
to  him  and  his  successors  for  ever  or  in  some  other  thing  for  their  benefit  and  advan- 
tage." So  Sir  Simon  [205]  Degge  observes  :  "That  which  we  call  a  real  composition 
is,  where  the  present  incumbent  of  any  church,  together  with  the  patron  and  ordinary, 
do  agree  under  their  hands  and  seals,  or  by  fine  in  the  King's  Court,  that  such  lands 
shall  be  freed  and  discharged  of  payment  of  all  manner  of  tithe  for  ever,  paj'ing  some 
annual  payment,  or  doing  some  other  thing,  to  the  ease,  profit,  and  advantage  of  tho 
parson  or  vicar  to  whom  tho  tithes  did  belong  "(a)-.  Indeed  there  are  two  requisites 
to  constitute  a  real  composition,  namely,  that  the  tithe  shall  be  discharged,  and  that  a 
compensation  shall  be  given.  Are  these  requisites  to  be  found  in  this  usage?  That 
the  tithes  are  not  discharged  must  be  admitted.  Where  then  is  the  compensation  ! 
It  was  said  that  the  parson  was  to  have  the  binds;  but  the  pleadings  do  not  give 
them  to  the  parson,  and  if  they  did,  they  are  of  no  worth  or  value.  It  is  obvious  that 
in  this  case  the  parson  is  to  give  up  the  benefit  of  having  the  hops  picked  for  him,  and 
to  do  it  for  himself  at  a  great  expense,  and  in  an  inconvenient  manner.  For  this  he 
receives  nothing :  for  according  to  the  evidence,  he  is  only  to  have  the  privilege 
of  coming  upon  the  land,  of  cutting  the  binds  and  picking  the  hops,  and  then  carrying 
away  the  hops  when  picked.  To  this  agreement,  it  was  argued,  the  parson  might 
have  been  induced  to  accede  in  order  to  tempt  the  occupiers  of  lands  to  plant  hops, 
and  to  give  encouragement  to  a  very  expensive  cultivation.  As  to  the  inducement, 
if  this  were  to  be  admitted  as  a  compensation,  it  would  equally  well  establish  a  custom 
of  tithing  corn  by  setting  out  the  tenth  land,  or  apples  by  setting  out  the  tenth  tree  ; 
because,  by  a  parity  of  reasoning,  it  might  be  presumed  that  the  parson  held  out  this 
favourable  mode  of  tithing  such  articles  in  order  to  tempt  the  farmers  and  occupiers 
of  lands  to  employ  their  woodlands  or  pasture  in  such  culture  as  might  produce  more 
beneficial  tithe  to  himself.  In  short,  it  would  make  good  a  composition  or  modus  to 
receive  one  fifteenth  instead  of  one  tenth  of  corn  ;  for  undoubtedly  in  all  cases,  the 
less  that  is  taken  for  the  tithe  of  any  article,  the  more  the  occupier  is  encouraged  to 
cultivate  that  article;  and  if  this  alone  were  to  be  admitted  as  a  sufficient  considera- 
tion, the  objection  of  want  of  consideration  would  not  lie  in  any  case. 

If  therefore,  on  the  presumption  that  the  tithe  had  been  originally  so  granted,  or 
on  any  other  supposition  this  method  of  [206]  setting  out  the  lithe  of  hops  might, 
by  immemorial  usage,  be  supported,  still  the  argument  will  not  apply  to  the  present 
case,  wherein  no  immemorial  usage  can  have  existed  ;  and  if  the  tithe-owner  at  the 
first  introduction  of  hops  had  a  right  to  his  tithe  by  measure,  tho  objection  remains 
unanswered,  that  the  composition  cannot  be  good,  because  he  parts  with  that  right 
without  receiving  any  compensation. 

Supposing,  however,  that  this  can  be  the  subject-matter  of  a  real  coraposilioii,  it 
will  be  right  to  examine  the  nature  of  the  evidence  upon  which  the  composition 
is  attempted  to  be  supjjorted.  In  fact,  tho  evidence  is  not  applicable  to  a  composition 
real.  It  consists  wholly  of  usage,  and  is  that  sort  of  evidence  which  is  applicable  to  a 
modus,  but  has  no  reference  to  a  particular  deed  of  composition.  Usage  is  in  general 
a  gri)und  for  presuming  deeds,  even  against  the  crown  :  yet  in  the  particular  instance 
of  composition  for  tithes,  it  is  settled  that  where  the  deed  cannot  be  produced,  some 
evidence  must  be  given  referring  to  the  deed,  or  shewing  that  it  did  exist,  independent 
of  mere  usage.  And  the  reason  why  this  has  been  so  held,  is  stated  to  bo,  that  if  it 
wore  otherwise  the  church  would  be  defrauded,  and  every  bad  modus  turned  into 
a  good  composition.  Hcalhcote  v.  Mainwaring,  3  Bro.  Chan.  Cas.  217.  Indeed  it  may 
be  collected  from  the  Year  Book  34  H.  6,  36,  that  the  ancient  law  was,  that  an  annuity 
founded  on  a  real  composition,  in  discharge  of  tithes,  could  only  be  claimed  by  pro- 

(o)'  Gibson's  Codex,  tit.  30,  c.  5,  p.  705,  in  notis,  ed.  1713. 
{af  The  Parson's  Counsellor,  Part  2,  c.  20. 
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duciiig  the  deed  of  composition,  or  by  alleging  an  immemorial  prescription.  The 
presuming  a  deed  from  long  usage  is  certainly  a  novel  invention  of  the  Judges  for  the 
furtherance  of  justice  and  the  sake  of  peace,  where  there  has  been  a  long  exercise 
of  an  adverse  right.  For  instance,  it  cannot  be  supposed  that  any  man  would  suffer 
his  neighbour  to  obstruct  the  light  of  his  windows,  and  render  his  house  uncomfort- 
able, or  to  use  a  way  with  carts  and  carriages  over  his  meadows  for  twenty  years 
respectively,  unless  some  agreement  bad  been  made  between  the  parties  to  that  efTect, 
of  which  the  usage  is  evidence.  But  with  respect  to  a  compensation  for  tithes  the 
same  reason  does  not  obtain,  because  temporary  agreements  are  made  and  continued 
for  the  convenience  of  parties  during  a  succession  of  incumbents.  There  is  no  exercise 
of  an  adverse  right,  which  is  generally  deemed  necessary  to  raise  the  presumption. 
The  best  evidence  of  an  agreement  for  a  real  composition  having  actually  taken  place 
is  the  deed  itself,  but  that  can  rarely  be  expected.  In  the  case  of  [207]  Sawbridge  v. 
Benton,  Anstr.  375,  instruments  were  given  in  evidence  which  strongly  denoted  that 
such  an  agreement  must  have  taken  place  as  they  related,  with  a  reasonable  degree 
of  probability,  more  particularly  to  such  a  transaction  than  to  any  other;  wherefore 
the  real  composition  was  supported.  Indeed,  it  appears  to  have  been  invariably 
holden  that  some  evidence  must  be  adduced  to  shew  that  such  an  agreement,  though 
lost,  did  once  exist.  Such  was  the  opinion  of  the  Court  of  Exchequer  in  the  cases  of 
Robinson  v.  Appleton,  4  Wood,  10;  and  Hawes  v.  Swaine,  4  Wood,  313;  and  such  was 
the  opinion  of  Lord  Hardwicke  in  Rotherham  v.  Fanshawe,  3  Atk.  628.  In  the  present 
case  there  is  wanting  that  which  is  indispensably  necessary  where  a  real  composition 
is  to  be  presumed,  namely,  mutual  loss  and  gain  on  the  respective  parts  of  the  parson 
and  occupier.  Where  the  occupier  has  long  retained  that  which  by  law  he  ought  not 
to  retain,  and  yields  to  the  parson  that  which  by  law  he  is  not  bound  to  yield  ;  this 
mutuality  of  loss  and  gain  acquiesced  in  for  a  great  length  of  time,  is  strong  corro- 
borating evidence  of  such  an  agreement  having  been  executed  by  the  necessary  parties  : 
but  where  this  mutuality  is  not  to  be  found,  the  presumption  must  be  that  no  agree- 
ment took  place,  whereby  the  parson  consented,  with  the  permission  of  the  patron 
and  ordinary,  to  forego  his  legal  rights  without  any  retribution.  The  bare  fact, 
therefore,  of  the  parson  having  been  in  the  perception  of  less  than  what  is  due  to  him, 
or  of  that  which  is  due  in  a  less  beneficial  manner,  is  not  of  itself  a  ground  for  pre- 
suming a  real  composition  ;  and  this  was  the  opinion  of  Rolle,  as  appears  in  the  case 
of  The  Earl  of  Hertford  v.  Leech,  8  Car.  1  (a),  where  in  stating  what  he  conceives  were 
the  reasons  of  the  Court  for  holding  that  certain  lands  were  not  discharged  of  tithes, 
he  gives  this  as  one,  "that  it  shall  not  be  intended  that  any  real  composition  or 
consideration  was  given  for  the  discharge  of  tithe  without  shewing  that  specially." 
Such  has  been  considered  to  be  the  law  ever  since. 

From  this  course  of  reasoning  it  follows  that  the  tithe  of  hops,  by  the  principles 
of  the  common  law,  is  payable  from  the  true  time  of  the  severance  of  this  titheable 
matter,  namely,  from  the  picking;  that  no  custom  or  modus  can  apply  to  this  any 
more  than  to  many  articles  of  modern  introduction  ;  that  no  long  practice,  even  though 
coucomitant  with  the  introduction  of  the  ar-[208]-ticle  itself,  can  have  the  effect  of  a 
custom  or  modus ;  and  vary  the  legal  principle  by  which  the  tithe  is  to  be  set  out ; 
that  as  a  real  composition,  the  mode  of  tithing  contended  for  cannot  be  supported, 
since  it  does  not  fall  within  its  definition  ;  that  if  it  did,  there  is  in  this  case  no 
evidence  whatever  of  the  existence  of  a  deed  of  composition  ;  that  the  usage  con- 
tended for  would  furnish  to  the  farmer  a  temptation  almost  irresistible  to  cheat  the 
parson,  and  would  subject  the  property  of  the  church  to  imminent  peril,  and  therefore 
that  upon  the  matter  set  out  in  the  bill  of  exceptions,  the  direction  was  rightly  given 
to  the  jury  to  find  for  the  Defendant. 

After  hearing  the  opinion  of  the  Judges,  the  House,  upon  the  motion  of  the 
Lord  Chancellor,  resolved  that  the  judgment  of  the  Court  of  King's  Bench  should  be 
affirmed. 

Mr.  J.  Buller  was  prevented  by  illness  from  attending  in  Court  during  any  part 
of  this  term,  and  early  in  the  ensuing  vacation  died  at  his  house  in  Bedford  Square. 

The  end  of  Easter  Term, 
(a)  Vid.  2  Danv.  Ab.  612,  tit.  Dismes  (L),  pi.  2,  Vin.  Abr.  tit.  Dismes  (I.  a),  pi.  2. 
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[209]  Casks  Argued  and  Determined  in  the  Courts  of  Common  Pleas 
ANO  E-xchequer  Chamber,  and  in  the  House  of  Lords;  in  Trinity 
Term,  in  the  Fortieth  Year  of  the  Keicjn  of  George  III. 

(The  following  case  was  deciclecl  in  last  Easier  Tdrm,  but  its  publication  was 
unavoidably  delayed  till  the  present  period.) 

Long  v.  Duff.    Idem  v.  Bolton.    May  26th,  1800. 

A  foreign  built  ship,  British  owned,  is  not  required  to  be  registered  :  and  may  there- 
fore sail  without  convoy,  being  within  the  except  ion  of  the  convoy  act  38  Geo.  3, 
c.  76,  s.  6.  If  a  policy  of  insurance  be  efTected  on  such  a  ship,  it  is  not  incumbent 
on  the  assured  to  communicate  to  the  underwriter,  at  the  time  of  making  the 
policy,  the  circumstance  of  her  being  foreign  built  (a). 

Those  were  two  actions  on  policies  of  insurance  on  the  ship  "Lucy,"  at  and  from 
Padslow  in  Cornwall  to  Leghorn. 

The  causes  were  tried  before  Lord  Eldon,  Cli.  J.  at  the  Guildhall  sittings  after 
Michaelmas  term  1799,  and  verdicts  were  found  for  the  Plaintitrs  in  both  actions, 
under  the  following  circumstances:  The  "Lucy"  was  a  Spanish  built  ship  purchased 
at  Hamburgh  by  the  Plaintift',  a  British  subject ;  she  was  not  registered,  but  had  paid 
the  alien  duties.  Previous  to  setting  suil  upon  the  voyage  insured,  the  captain  of  the 
"Lucy  '  applied  to  the  Admiralty  for  a  licence  to  proceed  without  convoy  to  Leghorn 
and  Naples,  but  only  obtaineil  a  licence  for  Naples  ;  notwithstanding  which  ho  pro- 
ceeded on  the  voyage  to  [210J  Leghorn  without  convoy,  and  was  captured  oil  that 
place  by  a  French  privateer.  The  only  tlifferenco  between  the  two  cases  was,  that  in 
the  former  it  was  represented  to  the  underwriters  at  the  lime  of  efl'ecting  the  policy 
that  the  "Lucy"  was  a  foreign  built  ship  and  not  registered;  but  in  the  lattci'  it 
was  not. 

On  the  part  of  the  Defendant  it  was  objected  in  both  actions,  that  as  the  licence 
obtained  did  not  extend  to  the  voyage  insured,  the  "Lucy,"  though  a  foreign-built 
ship  British  owned,  was  within  the  provisions  of  the  38  Geo.  3,  c.  76,  which  makes 
void  all  policies  upon  ships  sailing  without  convoy  ;  and  in  the  second,  that  supposing 
her  not  to  be  within  the  provisions  of  the  convoy  act,  that  circumstance  ought  to 
have  been  communicated  to  the  underwriters. 

On  these  grounds  a  rule  nisi  was  obtained  in  Hilary  term,  calling  on  the  Plaintiffs 
to  shew  cause  why  new  trials  should  not  be  had,  and  nonsuits  be  entered  ;  and  the 
cases  were  afterwards  argued  by  Shepherd  and  Williams,  Serjts.  for  the  Plainlift's,  and 
Lens  and  Bayley,  Serjts.  for  the  Defendants. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Eldon,  Ch.  J.  There  was  nothing  to  distinguish  the  case  of  Long  v.  Duff 
from  L(mg  v.  Bolion,  except  thi.s  single  circumstance,  viz.  that  iti  the  latter  it  was  not 
disclosed  to  the  underwriters  that  the  ship  in  question  was  of  such  a  peculiar  descrip- 
tion, as  not  to  fall  within  the  provisions  of  the  convoy  act.  With  respect  to  which, 
we  are  all  of  opinion  that  it  was  properly  left  to  the  Jury  to  determine  whether 
according  to  usage  it  was  the  duty  of  the  assured  to  give  this  information,  or  of  the 
underwriter  to  satisfy  himself  upon  that  point.  The  Jury  have  decided  that  it  was 
the  business  of  the  underwriter  to  obtain  this  information  for  himself. 

With  respect  to  the  general  point,  the  (juestion  is.  Whether  a  vessel  in  the  situation 
of  the  "Lucy,"  departing  without  convoy,  (not  having  obtained  a  proper  licence  so  to 
do,)  can  be  deemed  to  bo  protected  by  the  policy?  or.  Whether  that  policy  is  not 
altogether  void  under  the  provisions  of  the  38  Geo.  3,  c.  76,  s.  4,  which  declares  that 
every  policy  of  insurance  on  any  ship  or  cargo  within  the  purview  of  the  act  which 
shall  depart  without  convoy,  or  shall  wilfully  desert  its  convoy,  shall  be  null  and 
void?  The  preamble  of  that  act  states  generally,  "that  it  will  add  to  the  security  of 
trade  to  prevent  ships  sailing  without  convoy,  except  in  certain  cases  ; "  and  the  first 
section  enacts,  "  that  it  shall  not  be  lawful  for  any  ship  or  vessel  belonging  to  [211] 

(o)  Vide  Sewell  v.  Royal,  E.  A.  Company,  4  Taunt.  856.  Campbell  v.  lnne<, 
4  B.  aud  A.  426.     Attorney  General  v.  JFilson,  3  Price,  435. 
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any  of  His  Majesty's  subjects,  except  as  hereinafter  provided,  to  sail  or  depart  from 
any  port  or  place  whatever,  unless  under  the  convoy  or  protection  of  such  ship  or 
ships,  vessel  or  vessels,  as  shall  or  may  be  appointed  for  that  purpose."  The  principle 
of  policy  stated  in  the  preamble  to  this  act  will  undoubtedly  apply  to  ships  foreign 
built  in  the  possession  of  British  owners,  as  well  as  to  ships  British  built.  But  whether 
it  was  intended  to  be  carried  to  that  extent  is  the  question  we  are  now  to  decide,  and 
which  we  must  decide  by  examining  the  clause  which  is  to  carry  the  principle  into 
effect.  The  sixth  section  provides,  that  nothing  in  the  act  contained  by  which  ships 
are  required  not  to  depart  with  convoy,  shall  extend  "  to  any  ship  or  vessel  which  is  not 
required  to  be  registered  by  any  act  or  acts  of  parliament  in  force  on  or  immediately 
before  the  passing  of  this  act."  It  was  contended  on  the  part  of  the  underwriters, 
that  the  words  "  not  required  to  be  registered,"  might  be  construed  "  not  entitled  to 
be  registered."  But  it  is  clear  from  the  context,  that  the  legislature  intended  to  use 
the  words  "  not  required  "  in  another  sense ;  for  in  the  line  immediately  preceding, 
which  describes  the  prohibitions  of  the  act,  the  words  are  "  required  not  to  sail  without 
convoy."  The  true  question  is.  Whether  this  ship  was  required  to  be  registered  by 
any  statute  in  force  when  the  convoy  act  passed?  It  appears  that  she  is  foieign  built, 
that  she  was  purchased  previous  to  the  time  when  the  prohibition  took  place ;  and  in 
order  to  ascertain  whether  this  ship  being  British  owned  is  required  to  be  registered, 
or  not,  we  must  look  back  to  the  provisions  of  our  navigation  laws.  If,  indeed,  this 
ship  be  required  to  be  registered,  having  departed  from  a  British  port  without  having 
procured  herself  to  be  registered,  she  is  for  that  olFence,  by  26  Geo.  3,  c.  60,  s.  32, 
ipso  facto  forfeited.  We  therefore  must  be  thoroughly  satisfied,  that  we  stand  on  the 
most  solid  grounds  before  we  hold  this  ship  subject  to  a  regulation,  by  the  having 
infringed  which,  if  she  be  indeed  subject  to  it,  she  has  incurred  the  penalty  of  forfeiture. 
I  shall  not  dwell  upon  any  of  the  acts  relative  to  navigation  which  were  passed  previous 
to  the  12  Car.  2.  But  it  may  be  observed  in  general,  that  it  appears  clearly  from  the 
uniform  tenor  of  all  the  early  acts  upon  the  subject,  whether  passed  during  the  time 
of  the  commonwealth  (a),  or  subsequent  to  the  restoration,  that  the  policy  of  the  legis- 
lature ever  was  to  confine  the  piivileges  of  our  trade,  as  far  as  was  consistent  with  the 
extent  of  that  trade,  to  British  built  shipping.  But  as  the  quantity  of  British  built 
shipping,  at  the  several  periods  when  [212]  those  acts  were  passed,  was  not  adequate 
to  carry  on  the  whole  trade  of  the  country,  it  became  the  secondary  object  of  the 
legislature  to  confer  privileges  on  foreign  built  ships  in  British  ownership.  In  propor- 
tion, however,  as  British  built  shipping  increased,  the  piivileges  conferred  on  foreign- 
built  ships  in  British  owneiship  were  from  time  to  time  restiicted.  On  the  head  of 
registry  I  have  not  found  anything  worth  stating,  until  the  passing  of  the  12  Car.  2, 
c.  18.  The  first  section  of  that  act  "for  the  increase  of  shipping,  and  encouragement 
of  the  navigation  of  this  nation,  wherein  under  the  good  providence  and  protection  of 
God,  the  wealth,  safety,  and  strength  of  this  kingdom  is  so  much  concerned,"  enacts, 
"  that  no  goods  whatsoever  shall  be  imported  into,  or  exported  out  of  any  of  the  lands, 
islands,  plantations,  or  territories  in  His  Majesty's  possession  in  Asia,  Africa,  or 
America,  in  any  other  ships  but  such  as  do  truly  and  without  fraud  belong  only  to 
the  people  of  England  or  Ireland,  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed, 
or  are  of  the  built  of  and  belonging  to  any  of  the  said  lands,  islands,  plantations,  or 
territories,  as  the  proprietors  and  right  owners  thereof."  This  clause  does  not  relate 
to  the  European  trade,  but  only  to  the  trade  with  the  British  settlements  in  Asia, 
Africa,  and  America.  The  effect  of  it  is  to  give  the  privileges  of  that  trade  to  all 
ships  whatever  owned  by  the  people  of  Englaml,  Ireland,  and  Wales,  but  in  the  case 
of  ships  owned  by  the  people  of  any  British  settlements,  it  also  requires  that  such  ships 
should  be  of  the  built  of  those  settlements.  The  third  section  which  relates  to  the 
importation  of  goods  from  the  settlements  into  England,  Irelarrd,  and  Wales,  confines 
that  privilege  solely  to  ships  iir  the  ownership  of  those  countries.  The  eighth  section 
prohibits  the  importation  of  goods  from  Russia  iirto  Errgland,  &c.  except  in  ships 
owrred  by  the  people  of  Englaird,  &c.,  arrd  also  prohibits  the  importation  of  goods  of 
the  growth  of  Turkey,  except  in  ships  English  built;  unless  in  ships  of  the  built  of 
the  place  from  whence  the  commodities  come,  or  of  the  port  from  whence  they  are 
most  usually  shipped  for  transportation.  The  tenth  section  then  establishes  a  species 
of  register  ;  "  and  for  prevention  of  all  frauds  which  may  be  used  in  colouring  or  buying 

(a)  See  Scobell's  Acts,  Anno  1651,  c.  22. 
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foreij;ii  ships,"  it  enaclB  that  no  foiei{<ii-built  ship  shall  be  deemed  an  English  owned 
ship,  or  enjoy  the  privilege  thereof,  until  such  lime  as  the  owner  shall  have  made  the 
same  appear  \>y  oath  to  the  chief  officer  of  the  customs  of  the  port  where  the  ship  is, 
which  officer  is  Ihorenpon  directed  to  give  a  certificate  of  htr  being  English  owned, 
and  to  keep  a  register  of  all  such  certificates  as  he  shall  give,  [213]  iind  make  a  return 
thereof  to  the  chief  officers  of  tlio  customs  in  London.  Taking  the  whole  of  this  act 
together',  it  appears  to  dcsciibe  what  are  English  built  ships,  and  what  are  English 
owticd  ships;  and  in  what  cases  a  foreign  built  ship  English  owned  shall  have  the 
privileges  of  an  English  ship:  l)ut  there  is  nothing  which  requires  any  foreign  ships 
to  be  registered.  The  result  of  the  act  is,  that  a  foreign  built  ship,  though  English 
owned,  unless  registered  as  such,  shall  be  treated  as  an  alien  ship.  Though  it  was 
highly  politic  to  confine  the  privileges  of  English  ships  to  such  as  should  be  registered, 
there  seems  to  be  no  reason  why  English  owners  should  not  be  allowed  to  carry  on 
foreign  traile  under  the  same  advantages  as  foreigners,  and  liable  to  the  same  duties. 
By  the  13  and  14  Car.  2,  c.  1 1,  s.  6,  the  officers  of  the  customs  in  all  the  ports  of  England 
are  directed  to  give  an  account  to  the  collector  of  the  port  of  London  of  all  foreign 
built  ships  in  their  ports  English  owned,  for  which  certificates  have  been  granted, 
which  account  is  to  be  transmitted  to  the  Exchequer  and  there  to  remain  of  record  ; 
and  it  is  enacted,  that  no  foreign  built  ship  not  purchased  before  the  1st  of  October  1662, 
and  expiessly  named  in  the  said  account,  though  English  owned  and  manned,  shall  enjoy 
the  privileges  of  an  English  ship,  but  shall  be  liable  to  alien  duties ;  with  the  exception 
of  such  ships  only  as  shall  be  captured  by  letters  of  marque  or  reprisal,  and  condemned 
in  the  Ailmiralty.  The  15  Car.  2,  c.  7,  s.  6,  which  prohibits  the  importation  of  com- 
modities of  the  growth  of  Europe  into  any  of  our  colonies  in  Africa,  Asia,  or  Atueiica, 
unless  shii)ped  from  England  and  in  English  built  shipping,  or  such  as  was  purchased 
before  the  1st  of  October  1662,  and  duly  certificated,  will  not,  I  think,  be  found  to 
cairy  the  subject  of  English  ownership  beyond  the  pieceding  act.  The  next  material 
act  is  the  7  &  H  Will.  3,  c.  22,  the  second  section  of  which  prohibits  the  importation  of 
any  goods  whatsoever  into  our  colonies  in  Asia,  Africa,  or  America,  in  any  ship  but 
what  is  of  the  built  of  England,  Ireland,  or  the  said  colonies:  and  the  seventeenth 
section  declares,  that  no  ship  shall  be  deemed  or  passed  as  a  ship  of  English  or  planta- 
tion built  until  it  shall  be  registered  by  the  owner  in  the  manner  and  form  directed 
by  the  act.  Then  follows  a  particular  provision  for  the  registering  of  prize  ships  in 
a  special  manner;  and  small  vessels  of  a  certain  description  employed  in  the  rivers  or 
on  the  coasts  of  the  plant:itions  are  excepted  altogether.  This  act  of  King  William 
applying  only  to  the  plantation  trade,  left  the  employment  of  all  other  ships  not 
engaged  in  that  trade,  whether  British  built,  or  [214]  foreign  built  and  Biitish  owned, 
exactly  on  the  same  footing  as  they  stood  before.  Their  situation  seems  not  to  have 
been  altereil  till  the  passing  of  the  26  C4eo.  3,  c.  60,  on  which  the  present  question 
piincipally  depends.  After  the  best  consideration  which  I  have  been  able  to  give  that 
statute,  and  after  conversing  upon  it  with  the  noble  lord  who  framed  it  (a),  as  well 
as  with  the  learned  author  of  the  treatise  (i)  to  which  it  gave  rise,  the  determination 
I  have  come  to  is,  that  foreign  built  ships  in  British  ownership  are  not  required  to  be 
registered,  and  consequently  that  this  verdict  must  stand.  The  preamble  of  that  act 
recites,  "  that  it  is  proper  that  the  advantages  hitherto  given  by  the  legislature  to  ships 
owned  and  navigated  by  His  Majesty's  subjects  should  from  thenceforth  be  confined  to 
ships  wholly  built  and  fitted  out  in  His  Majesty's  dominions."  The  legislature  thereby 
declared,  that  the  time  was  then  come  when  the  policy  of  employing  British  built 
shipping  exclusively  in  the  commerce  of  this  country  might  be  employed  in  its  utmost 
extent.  But  there  is  not  a  single  word  in  the  preamble  from  which  it  may  be  collected 
that  any  other  than  British  built  ships  are  required  to  be  registered.  The  statute 
enacts,  that  after  the  1st  of  August  1786,  no  foreign  built  ship  except  prizes,  nor  any 
ship  built  upon  a  foreign  bottom,  although  Biitish  owned,  "  shall  be  any  longer  entitled 
to  any  of  the  privileges  or  advantages  of  a  British  built  ship  or  of  a  ship  owned  by 
British  subjects,"  but  that  such  advantages  shall  be  confined  to  ships  wholly  of  the 
built  of  this  country  or  of  some  of  our  possessions.  Then  follows  a  proviso,  that  nothing 
in  the  act  contained  should  prevent  such  foreign  built  ships  as  before  the  1st  of  May 
1786   were  British    owned   and  registered,   from  continuing  to  enjoy  the  privileges 

(o)  Lord  Hawkesbury,  now  the  Earl  of  Liverpool. 
{b)  Eeeve's  Law  of  Shipping. 
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which  they  had  before  enjoyed  ;  nor  to  deprive  any  ship,  built  upon  a  foreign  bottomi 
and  registered  before  that  day,  from  continuing  to  enjoy  the  piivileges  to  which  she 
was  then  entitled  ;  nor  to  prevent  any  such  ship  begun  to  be  repaired  or  rebuilt 
before  that  day  from  being  registered  under  the  act  by  virtue  of  au  order  of  the 
commissioners  of  customs.  This  order  they  were  authorised  to  grant  if  it  should 
appear  to  them  upon  oath  that  such  ship  was  bona  fide  stranded,  being  the  sole  property 
of  a  foreigner,  or  that  she  was  a  droit  of  Admiralty,  and  under  either  of  these  circum- 
stances was  sold  to  a  British  subject,  and  was  so  much  repaired  that  two-thirds  of  her 
were  British  b\iilt.  It  is  clear  fiom  the  last  provision  that  the  legislature  meant  to 
[215]  require  all  those  ships  to  be  registered  which  were  entitled  to  be  registered,  and 
to  prevent  those  from  being  registered  which  were  not  required  to  be  registered.  On 
the  third  section  of  this  act  much  reliance  has  been  placed.  The  object  of  that  clause 
was  to  extend  the  registry  introduced  by  the  7  &  8  W.  3  into  the  plantation  trade  to 
the  European  trade.  It  therefore  enacts,  that  "all  and  every  ship  "having  a  deck, 
and  being  of  fifteen  ton  burthen  and  upwards  and  British  owned,  shall  be  registered 
in  the  manner  therein-after  mentioned.  It  is  quite  clear,  however,  that  this  clause 
must  be  constiued  according  to  the  tenor  of  the  act,  and  must  be  confined  to  such 
ships  as  could  be  registered  in  the  manner  thereinafter  directed  ;  for  it  is  impo.'sible 
to  contend,  that  because  the  legislature  uses  the  words  "all  and  every  ship,"  it  meant 
therefore  to  require  even  those  ships  to  be  registered  which,  as  appears  from  other 
parts  of  the  act,  were  intended  to  be  prevented  from  being  registered.  By  the  sixth 
section  it  is  provided,  that  nothing  in  the  act  shall  extend  to  require  to  be  registered 
any  ship  of  war,  or  vessel  belonging  to  the  royal  family,  or  employed  in  inland  naviga- 
tion. An<l  the  27  Geo.  3,  c.  19,  s.  8,  further  provides,  that  vessels  not  exceeding 
thirty  tons,  and  not  having  a  whole  deck,  and  solely  employed  in  the  Newfoundland 
fishery,  shall  not  be  subject  to  be  registered.  The  general  principle  introduced  by  the 
26  Geo.  3  being,  that  all  British  built  ships  should  be  registered,  it  became  necessary 
to  introduce  these  exceptions  :  and  I  am  of  opinion,  that  the  words  "not  required  to 
be  registered,"  employed  in  the  sixth  section  of  the  convoy  act,  cannot  be  satisfied  by 
being  applied  to  these  clauses,  since  the  ships  thereby  excepted  from  the  necessity  of 
obtaining  a  certificate  of  registry,  from  the  nature  of  their  employment  can  never  be 
in  a  situation  to  require  convoy.  It  has  been  argued,  that  as  the  twenty-eighth  section 
of  the  26  Geo.  3,  c.  60,  has  given  two  sorts  of  registry,  one  relating  to  British  built 
ship?,  and  one  to  foreign  built  ships,  all  foreign  built  ships  are  therefore  within  the 
meaning  of  the  latter  sort.  But  the  meaning  of  the  legislature  upon  this  head  is 
clear.  It  had  been  declared  that  all  foreign  built  ships  British  owned,  which  had  been 
registered  previous  to  the  1st  of  May  1786,  should  continue  to  enjoy  certain  privileges  ; 
and  the  twenty-ninth  section  required  that  all  the  old  registers  of  such  ships  should  be 
delivered  up  and  new  ones  granted  ;  it  is  obvious,  therefore,  that  the  "  certificate  of 
foreign  registry  for  the  European  trade,  British  property,"  mentioned  in  section  twenty- 
[216]  eight,  was  intended  to  apply  to  those  ships  which,  though  foreign  built,  were  to 
continue  to  enjoy  the  privileges  to  which  their  former  register  entitled  them.  But  it 
is  impossible  that  it  should  be  intended  to  apply  to  such  foreign  built  ships  as  were 
not  registered  before  the  1st  of  May  1786,  since  its  object  was  to  prevent  them  from 
enjoying  the  privileges  which  that  certificdte  was  calculated  to  confer.  It  appears  from 
Reeve's  Law  of  Shipping  (see  pages  437,  438,  447,  448),  that  as  British  built  ships  only 
were  entitled  to  the  plantation  trade,  the  certificate  of  "British  plantation  registry" 
was  adopted  by  the  desire  of  the  commissioners  of  the  customs,  to  distinguish  those 
ships  from  foreign  built  ships  British  owned,  which  were  entitled  to  the  European 
trade,  and  to  which  the  certificate  of  "foreign  ships  registry  for  the  European  trade, 
British  property,"  was  given.  The  twenty-ninth  section  of  that  act  also  takes  a  dis- 
tinction between  those  ships  which  are  required  to  be  registered  from  that  time,  viz. 
British  built  ships,  and  those  ships  which  are  entitled  to  be  registered  in  consequence 
of  the  previous  certificate  of  registry  obtained  by  them;  and  then  directs  that  both 
shall  obtain  registers.  Subsequent  to  this  act,  therefore,  all  those  ships  which  are 
entitled  to  be  registered,  are  required  to  be  registered,  and  the  thirty-second  section 
of  the  act  subjects  them  to  forfeiture  in  case  they  attempt  to  proceed  to  sea  without 
having  been  registered.  It  is  material  to  observe,  that  this  very  case  shews  in  what 
manner  the  above  statute  has  been  understood  ;  for  if  the  ship  which  was  the  subject 
of  the  present  insurance  had  been  required  to  be  registered,  she  would  not  have  been 
permitted  to  clear  out  for  sea,  not  having  in  fact  been  registered,  but  would  have  been 
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seized  as  forfeited.  The  last  section  of  27  Geo.  3,  c.  19,  which  was  passed  for  the 
express  purpose  of  obviating  doubts  on  the  26  Geo.  3,  shews  the  intention  of  the 
legislature  that  the  latter  act  should  have  that  construction  which  has  now  been  put 
upon  it.  It  declares  that  all  ships  not  entitled  by  the  26  Geo.  3  to  the  privileges  of 
British  built  or  British  owned  ships,  and  all  ships  not  registered  according  to  the  said 
act,  shall,  although  owned  by  British  sid)jecls,  be  deemed  alien  ships  and  be  liable  to 
the  same  penalties  and  forfeitures  as  alien  ships.  It  is  not  said  that  shijis  not  registered 
shall  not  be  navigated  or  owned  by  British  subjects  ;  a  British  owner  of  a  foreign  built 
ship  may  engage  in  neutral  trade,  and  will  be  liable  to  the  alien  duties,  but  [217]  it 
was  not  the  policy  of  the  legislature  to  prevent  British  subjects  from  employing  foreign 
ships  in  neutral  trade,  in  as  ample  a  manner  as  they  can  be  employed  by  aliens.  The 
34  Geo.  3,  c.  G8,  contains  several  provisions  for  granting  new  ceitificates  upon  a  transfer 
of  property  ;  but  it  appears  to  me  to  proceed  \ipon  the  same  ground  as  the  26  Geo.  3, 
and  to  regulate  those  cases  only  in  which  a  title  to  a  certificate  having  been  given,  a 
certificate  is  lequired  to  be  obtained,  and  in  which  the  parties  obtaining  it  are  to  derive 
some  advantage  from  it. 

In  this  view  of  the  subject  we  are  all  of  opinion,  that  the  objection  taken  cannot  be 
supported,  and  therefore  that  the  verdicts  must  stand. 

Per  Curiam.     Rule  discharged. 


Parke  v.  Mears.     June  17th,  1800. 

A  bond  having  been  executed  by  A.,  and  attested  by  one  witness,  was  carried  into  an 
adjoining  room  and  shewn  to  B.,  who  was  desired  to  attest  it  also,  which  he  accord- 
ingly did  in  the  presence  of  A. — Held  that  B.  was  a  good  witness  to  prove  the 
execution  (a)'. 

Debt  on  bond  and  verdict  for  the  PiainliflF  on  the  issue  of  noii  est  factum,  with 
liberty  to  the  Defendant  from  Lord  Eldoit,  Cli.  J  ,  before  whom  tbe  cause  was  tried, 
to  move  to  set  that  verdict  aside  and  have  a  nonsuit  entered,  if  the  Court  under  the 
following  circumstances  shoidd  think  the  execution  of  tbe  bond  was  not  suflieienlly 
proved.  The  bond  was  executed  in  Ireland,  and  there  were  two  attesting  witnesses  to 
it,  one  of  whom,  a  person  of  the  name  of  Hearne,  was  called  at  the  tiial  to  prove  the 
execution.  It  appeared  that  the  bond  had  been  executed  in  a  room  adjoining  to  that 
in  which  Hearne  was  a  few  minutes  previous  to  the  time  at  which  he  was  desired  to 
attest,  but  the  Defendant  himself  was  present  and  heard  the  attorney  request  the 
witness  to  attest  this  among  many  other  deeds ;  the  other  attesting  witness  however 
was  still  in  the  room  where  the  deed  had  been  executed.  It  was  proved  also  that 
Hearne  knew  the  Defendant's  hand-writing,  and  that  the  Defendant  knew  he  was 
acquainted  with  it,  and  that  the  Defendant  himself  had  acknowledged  the  instrument. 

Bayley,  Scrjt.,  now  moveil  for  a  rule  nisi  to  enter  a  nonsuit,  and  contended,  that  as 
no  subsequent  acknowledgment  (4)  of  the  instrument  by  the  Defendant,  could  dispense 
with  the  regular  proof  of  the  execution  of  the  deed,  the  case  must  stand  as  if  none  such 
had  been  made ;  that  the  evidence  of  Hearne  was  [218]  insufficient,  as  he  was  not 
present  at  the  time  of  the  execution,  and  that  evidence  should  have  been  produced  to 
shew  that  the  deed  was  not  complete  at  the  time  Hearne  was  called  on  to  attest,  since 
if  it  was  complete  his  attesting  subscription  was  nugatory. 

But  the  Court  thinking  the  whole  might  be  considered  as  one  transaction,  held  the 
execution  of  the  bond  sufficiently  proved  (a)^. 

Bayley  took  nothing  by  his  motion. 

(ays.  C.  3Esp.  Rep.  171. 

(b)  Abbot  v.  Plumbe,  Doug.  216.     Laing  v.  Kaine,  ante,  p.  85. 

(a)2  In  the  ease  of  Giellier  v.  Neale  and  others,  Peake  N.  P.  Cas.  146,  a  point  nearly 
analogous  to  the  present  decision  seems  to  have  arisen.  There  "  to  prove  a  partnership 
deed  tlie  PlaintiB's  counsel  called  the  subscribing  witness,  who  said  she  did  not  see 
the  deed  executed,  but  that  Neale  brought  it  to  her  and  desired  her  to  put  her  name 
thereto  as  a  subscribing  witness,  which  she  did,"  and  this  appears  to  have  been  deemed 
sufficient  proof  of  the  execution  of  the  deed  by  Neale. 
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North  and  Another  v.  Lambert.    June  19th,  1800. 

Where  the  PlaintiflF  enters  an  appearance  for  the  Defendant  under  the  statute, 
judgment  may  be  signed  without  any  demand  of  a  plea. 

In  this  action  the  declaration  was  filed  by  the  Plaintiffs  on  the  1st  of  May,  and 
notice  thereof  given  and  a  rule  to  plead  entered  in  due  time.  On  the  16th  of  the 
same  month  the  Defendant  having  entered  no  appearance,  the  Plaintiffs  entered  one 
for  him,  and  signed  judgment  without  demanding  a  plea. 

Shepherd,  Serjt.,  having  on  a  former  day  obtained  a  rule  nisi  for  setting  aside  this 
interlocutory  judgment  and  all  subsequent  proceedings  thereon  with  costs,  on  the 
ground  of  a  demand  of  a  plea  being  necessary ; 

Marshall,  Serjt.,  now  shewed  cause,  and  contended,  that  where  the  Defendant  does 
not  enter  an  appearance,  the  Plaintiff  has  a  right  to  sign  judgment  without  demanding 
a  plea. 

The  Court  on  inquiry  of  the  officers  found  the  practice  to  be  as  stated  on  the  part 
of  the  Plaintiffs,  viz.  that  where  the  Defendant  does  not  appear,  judgment  may  be 
signed  without  any  demand  of  a  plea(a)i. 

Rule  discharged  with  costs. 


[219]    (In  the  Exchequer  Chamber.) 

Walker  v.  Bayley  in  Error.    June  •20th,  1800. 

If  judgment  for  the  PlaintiflF  on  an  attorney's  bill  be  aflSrmed  in  the  Exchequer  chamber, 
that  court  will  not  allow  interest  (a)2. 

The  Court  of  King's  Bench  having  given  judgment  against  the  PlaintiflF  in  error, 
in  an  action  upon  an  attorney's  bill,  he  brought  a  writ  of  error  in  this  Court,  which 
was  afterwaids  non-prossed  and  the  judgment  below  aflBrmed. 

Heath  now  moved  that  it  might  be  referred  to  the  clerk  of  the  errors  to  compute 
interest  on  the  judgment  below,  from  the  day  of  its  being  entered  up  to  that  of  the 
affirmance  ;  and  observed,  that  the  case  of  Shepherd  v.  Mackreth,  2  H.  Bl.  284,  in  which 
it  was  first  settled  that  interest  might  be  given  by  this  Court,  was  an  action  on  an 
attorney's  bill. 

But  the  Court  said  that  similar  applications  had  been  frequently  made  and  refused  ; 
and  that  the  Court  in  Shepherd  v.  Mackreth  did  not  advert  to  the  circumstance  of  the 
action  being  brought  upon  an  attorney's  bill,  their  attention  being  only  directed  to 
the  general  question.     Whether  interest  could  be  given  by  this  Court  or  not? 

Heath  took  nothing  by  his  motion.  \ 

Doe  ex  dem.  Banks  v.  Booth.    June  21st,  1800. 

[Referred  to.  Doe  v.  Lediard,  1832,  4  B.  &  Ad.  143.  Distinguished,  Doe  v.  St. 
Helens  Railway,  1841,  2  Q.  B.  372.  Referred  to,  Pardoe  v.  Price,  1847,  16  Mee. 
&  W.  462.] 

The  trustees  under  a  turnpike  act,  having  demised  to  one  of  several  mortgagees  such 
proportion  of  the  tolls  arising  from  the  road  and  of  the  toll-houses  and  toll-gates  for 
collecting  the  same  as  the  sum  advanced  by  him  bore  to  the  whole  sum  raised  on 
the  credit  of  the  tolls,  the  mortgagee  brought  ejectment  for  the  toll-houses  and  toll- 
gates,  in  order  to  repay  himself  the  interest  due  to  him. — Held  that  he  might  well 

(rt)i  Reg.  Gen.  B.  R.  T.  1  O.  2,  Reg.  Gen.  C.  B.  M.  1  G.  2,  Jones  v.  Wilkinson, 
Barnes,  249,  and  Palk  v.  Bendle,  8  T.  R.  46.5.  But  where  the  Defendant  has  appeared, 
judgment  cannot  be  signed  against  him  without  a  previous  demand  of  a  plea,  though 
he  has  neglected  to  take  the  declaration  out  of  the  oflBce.  Nott  v.  Oldfield,  B.  R. 
1  Wils.  134,  and  White  v.  Dent,  ante,  vol.  1,  p.  341. 

{of  Vide  Kingston  v.  Mackintosh,  1  Campb.  518.     Atkins  v.  Wheeler,  2  N.  R.  285. 
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maintain  bis  action,  notwithstanding  a  clause  in  the  act  that  all  the  mortgagees 
should  be  creditors  upon  the  tolls  in  equal  degree. 

Ejectment  for  three  toll-houses  with  the  toll-gates  thereunto  belonging.  The 
cause  was  tried  before  li'ioke,  J.  at  the  spring  assizes  at  York,  when  a  verdict  was 
found  for  the  lessor  of  the  Plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case 
which  stated  in  substance,  that  the  trustees  under  an  act  of  parliament  made  in  the 
17  Geo.  3,  for  repairing  and  widening  the  road  from  Halifax  to  Shettiidd,  by  deed  of 
the  5th  April  1779,  in  consideration  of  1001.  paid  by  the  lessor  of  the  Plaintiff  to  the 
treasurer  of  the  said  road  acconling  to  the  direction  of  the  statute,  did  grant,  bargain  (a), 
sell,  and  demise  to  the  lessor  of  the  Piaiiitifl' such  proportion  of  the  tolls  arising  from 
[220]  the  road  and  of  the  turnpikes  and  toll-houses  for  collecting  the  same,  (being  the 
premises  mentioned  in  the  declaration,)  as  the  said  sum  of  1001.  should  bear  to  the 
whole  sum  due  and  owing  on  the  credit  thereof,  to  be  holden  from  the  5tb  of  April 
1779,  during  the  continuance  of  the  above  statute,  till  the  said  sum  of  1001.  with 
interest  at  51.  per  cent,  should  be  paid  ;  that  the  said  1001.  with  four  years  interest  up 
to  the  5th  of  April  1799  is  still  due  ;  that  the  sum  of  36001.  lO.s.  is  the  whole  principal 
money  due  and  owing  on  the  credit  of  the  said  tolls  and  the  turnpikes  and  toll-houses 
for  collecting  the  same  ;  that  the  said  tolls,  turnpikes,  and  tollhouses,  on  the  22d  of 
September  179S,  were  demised  to  the  Defendant  for  two  years  from  the  1st  of  October 
1798  at  3031.  per  aiuium,  and  that  he  is  now  in  possession  thereof  and  has  paid  all 
rent  due  ;  that  the  costs  of  procuring  the  above  act,  as  also  of  procuring  another  act 
of  38  Geo.  3,  for  continuing  the  same  for  21  years,  have  been  paid,  except  the 
sum  of  121.  for  payment  of  which  the  treasurer  has  sufficient  money  in  his  hands; 
that  there  is  due  to  other  mortgagees  of  the  said  tolls,  turnpikes,  and  toll  houses, 
three  years  interest  on  the  several  suras  secured  to  them  by  their  respective  mortgages 
up  to  the  5ih  of  October  last,  and  to  some  of  them  four  years'  interest ;  that  one 
year's  interest  on  the  said  sum  of  1001.  due  the  5th  of  April  1796  was  in  March  1799, 
and  before  any  interest  had  been  paid  to  any  other  creditors  or  mortgagees  on  the 
tolls  due  in  1796  tendered  to  the  lessor  of  the  Plaintiff,  being  as  much  as  had  or  has 
been  paid  to  any  of  the  other  mortgagees,  which  he  then  refused,  insisting  on  the 
whole  interest  being  paid  ;  that  the  interest  which  became  due  in  1797  and  since,  has 
not  yet  been  paid  to  any  of  the  creditors  or  mortgagees,  there  not  being  sufScient 
money  to  pay  the  same  and  what  is  due  for  the  repairs  of  the  road  ;  that  at  the  time 
when  the  ejectment  was  served,  the  treasurer  had  in  his  hands  581.  more  than  sufficient 
to  pay  the  costs  of  procuring  both  the  above-mentioned  acts ;  that  the  lessor  of  the 
Plaintiff  gave  notice  to  the  Defendant,  that  the  ejectment  was  brought  for  the  purpose 
of  recovering  the  posse>sion  of  the  toll-houses  with  the  toll-gates  thereto  belonging,  to 
the  intent  that  the  Plaintiff  might  pay  and  apply  the  money  arising  from  the  toll-gates 
in  discharge  of  the  interest  due  u()on  the  sum  of  1001.  by  him  advanced  on  the  credit 
of  the  tolls  arising  from  the  said  toll-gates,  and  not  to  recover  such  possession  to 
reimburse  him  the  said  principal  sum  of  1001.  so  advanced  as  aforesaid,  or  any  part 
thereof. 

[221]  Williams,  Serjt.,  was  to  have  argued  in  support  of  the  verdict,  but  the 
Court  called  on  the  other  side  to  begin. 

Clayton,  Serjt.,  for  the  Defendant.  This  ejectment  cannot  be  supported,  being 
contrary  to  the  policy  of  the  act  of  parliament.  The  trustees  and  the  lessor  of  the 
Plaintiff  do  not  stand  in  the  relation  of  a  common  mortgagor  and  mortgagee,  for  the 
trustees  do  not  act  for  their  own  benefit  but  for  the  benefit  of  the  public.  In  page  735 
of  the  act,  the  trustees  are  authorised  to  remove,  alter,  or  discontinue  the  turnpike 
gates  or  toll-houses  or  any  of  them  as  they  shall  think  expedient,  and  in  page  738 
they  are  "authorised  and  empowered  from  time  to  time  as  they  shall  think  proper  to 
lessen,  vary,  or  alter  all  or  any  part  or  parts  of  the  tolls  thereby  granted  at  all,  any, 
or  either  of  the  turnpikes  within  their  respective  districts,  and  to  raise  the  same  again 
so  as  they  do  not  exceed  the  tolls  by  that  act  granted,  and  so  as  such  reduction  be 
with  the  consent  of  the  several  persons  who  shall  be  entitled  to  three-fifth  parts  of  the 
money  then  due  on  the  credit  of  the  tolls."  These  discretionary  powers  in  the  trustees 
however  will  be  luigatory,  if  the  mortgagee  may  at  any  time  take  into  his  own  hands 
the  management  of  any  of  the  toll-gates  when  recovered  by  action.     Indeed  in  page  739 

(a)  This  was  according  to  the  form  of  the  mortgage  inserted  in  the  act,  page  743. 
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the  trustees  are  empowered  to  lease  the  tolls  for  three  years,  and  apply  the  money 
arising  therefrom  in  such  manner  as  the  tolls  so  leased  are  directed  to  be  applied  ;  now 
if  the  Plaintiff  recovers,  the  above  provision  of  the  act  will  be  altogether  superseded, 
since  the  leases  granted  under  it  will  be  of  no  avail.  Besides,  in  page  745,  it  is 
directed  that  all  persons  to  whom  any  mortgage  shall  be  made  under  the  act,  shall  in 
proportion  to  the  sum  mentioned  in  the  mortgage  be  creditors  on  the  tolls  in  equal 
degree  one  with  another,  "and  shall  have  no  preference  in  respect  of  the  priority  of 
any  money  advanced."  But  if  any  one  mortgagee  be  allowed  to  recover,  he  will 
thereby  gain  a  priority  denied  him  by  the  act.  In  Fairtitle  d.  Myther  v.  Gilbert, 
2  T.  E.  171,  which  was  nearly  similar  to  this  case,  the  words  of  Mr.  Justice  Ashhurst 
are,  "if  any  creditor  had  a  power  to  enter  and  take  possession  of  the  toll-gates  he 
would  gain  a  priority  which  the  act  has  denied,  and  it  is  very  fit  that  this  should  not 
be  taken  out  of  the  hands  of  the  trustees,  because  they  are  trustees  for  all  the  creditors, 
and  were  considered  by  the  legislature  as  the  most  proper  persons  to  have  the  whole 
management  of  every  thing  to  be  done  in  pursuance  of  the  act :  it  was  foreseen  that 
the  whole  sum  wanted  would  not  [222]  be  advanced  by  any  one  person,  and  therefore 
for  the  encouragement  and  security  of  all  persons  who  were  willing  to  advance  money, 
it  was  necessary  that  the  collection  of  the  tolls  should  remain  with  the  trustees."  It 
is  true  that  in  that  case  the  toll-houses  and  toll-gates  were  mortgaged  as  well  as  the 
tolls,  though  the  words  of  the  act  only  authorised  the  trustees  to  mortgage  the  latter ; 
but  it  should  seem  that  under  a  power  to  mortgage  the  tolls,  a  power  to  mortgage  the 
toll  gates  as  incident  to  it  would  pass  ;  and  though  some  stress  was  laid  upon  this 
objection  by  the  Court,  yet  the  principal  ground  of  the  decision  seems  to  have  been 
the  inconvenience  which  would  ensue  if  any  one  mortgagee  were  permitted  to  take 
the  toll  into  his  own  hands.  Besides,  the  lessor  of  the  Plaintiff  is  only  entitled  to  a 
proportion  of  the  tolls  and  toll-houses.  If  therefore  he  were  to  recover  such  propor- 
tion only,  he  would  not  thereby  be  authorised  to  collect  more  than  that  proportion  of 
the  tolls,  not  being  agent  for  the  other  creditors  :  and  it  would  be  impossible  from  the 
nature  of  the  thing  to  collect  that  proportion  only.  If  it  be  contended  that  the  mort- 
gagee will  be  without  remedy,  it  may  be  answered,  that  the  trustees  are  like  other 
public  officers  liable  to  be  punished  for  any  misapplication  of  the  money  entrusted  to 
them  ;  or  the  mortgagee  may  recover  his  proportion  when  collected  in  an  action  for 
money  had  and  received. 

Lord  Eldon,  Ch.  J.  The  case  of  Fairtitle  v.  Gilbert  admits  all  that  is  necessary 
for  the  lessor  of  the  Plaintiff  to  contend.  The  mortgage  executed  in  that  case  was 
a  mortgage  of  the  whole,  not  of  any  aliquot  part ;  and  the  toll-houses  and  toil-gates 
were  also  inserted  in  the  mortgage,  though  the  act  only  authorised  the  trustees  to 
mortgage  the  tolls.  The  questions  made  were ;  1st,  Whether  the  trustees  had  any 
authority  to  mortgage  the  toll-houses  and  toll-gates?  And  2dly,  if  they  had  not, 
Whether  they  were  not  estopped  by  their  own  deed  ]  The  Court  held  that  the  ace 
gave  no  authority  to  mortgage  the  toll  houses  and  toll-gates,  and  that  as  the  trustees 
were  not  acting  for  their  own  benefit,  but  for  the  benefit  of  the  public,  they  were  not 
estopped.  It  was  there  argued  that  the  only  mode  of  effectuating  the  conveyance  of 
the  tolls,  was  to  enable  the  trustees  to  mortgage  the  toll-gates.  But  in  answer  to 
this,  Mr.  Justice  Ashhurst  observed,  that  "the  act  expressly  gives  the  trustees  power 
to  mortgage  the  tolls,  but  the  reason  why  it  does  not  give  them  a  further  power  is 
because  no  cieditor  [223]  is  to  have  a  preference.  Now  if  any  creditor  had  a  power 
to  enter  and  take  possession  of  the  toll-gates,  he  would  gain  a  piiority  which  the  act 
has  denied."  But  why  would  he  have  gained  a  pi  iority  ?  Because  the  mortgage  was 
a  mortgage  of  all  the  tolls,  not  of  any  proportion  :  for  I  deny  that  in  the  latter  case 
any  prioiity  would  have  been  gained,  since  the  lessor  of  the  Plaintiff  would  become 
the  bailiff  of  the  rest  of  the  creditors  as  to  all  except  hjs  own  proportion.  It  was 
thought  that  if  a  power  had  been  given  to  mortgage  the  toll-gates  a  difficulty  would 
have  arisen,  by  giving  a  preference,  which  was  contrary  to  the  intention  of  the  act. 
But  it  does  not  appear  to  me  that  this  difficulty  would  have  arisen  even  if  such  a 
power  had  been  given.  For  I  should  have  been  inclined  to  hold,  that  whatever  were 
the  form  of  the  demise,  it  could  only  operate  so  as  to  effectuate  the  act;  that  is,  so 
that  every  other  creditor  should  receive  his  due  propoition,  for  which  purpose  the 
mortgagee  must  have  stood  in  the  situation  of  bailiff  or  trustee  for  all  the  other 
creditors.  The  act  in  this  case  however  seems  calculated  to  meet  the  very  difficulty 
which  the  Court  there  felt :  for  this  act  empowers  the  trustees  "  to  demise  or  mortgage 


1248  WATSON    V.  CHRISTIE  2  BOS.  «t  PUL  224. 

tho  said  tolls  or  any  part  or  parts  thereof  and  the  tnrnpikes  and  toll-houses  for 
collcftino;  the  same  "  (page  743).  If  any  one  person  advanced  the  whole  sura,  then 
the  whole  was  to  be  mortgaged  ;  if  several,  then  the  form  of  the  mortgage  inserted  in 
the  act  shews,  that  each  creditor  was  to  have  in  mortgage  only  such  proportion  of  the 
tolls  as  the  sum  advanced  by  him  should  bear  to  the  whole  sum  advanced.  All  the 
difficulty  therefore  suggested  in  the  argument  of  the  case  in  the  King's  Bench  is 
obviated  by  this  act.  For  this  act  does  contain  a  jiower  to  demise  tho  tollhouses  and 
toll  gates  ;  and  it  was  admitted  in  the  King's  Bench  that  if  the  act  in  that  case  had 
contained  such  a  power,  the  ejectment  might  have  been  maintained  :  at  the  same  time 
this  act  cures  the  difficulty  which  was  thought  to  be  the  consequence  of  allowing  an 
ejectment  to  be  maintained,  by  requiring  that  a  pniportion  of  the  tolls  only  shoulii  be 
mortgaged  to  each  creditor.  There  is  a  great  difference  between  a  demise  of  tolls, 
and  of  tollhouses  The  former  only  gives  a  personal  interest,  in  respect  of  which  an 
action  for  money  had  and  received  may  be  maintained,  the  latter  gives  an  interest  in 
land  which  is  within  the  statute  of  mortmain.  The  trustees  in  this  case  have  executed 
an  indenture  under  the  act,  the  effect  of  [224]  which  was,  to  transfer  the  title  vested 
in  them.  Being  authorised  to  grant  a  real  interest  in  the  tollhouses,  all  the  conse- 
quences of  law  must  attach  upon  that  interest  unless  excluded  by  the  act;  and  it  is 
not  for  this  Court  to  say  that  the  legislature  ought  to  have  restrained  the  mortgagee 
from  seeking  his  remedy  by  ejectment.  The  money  advanced  by  tho  mortf<agee 
would  be  very  ill  secured  if  his  only  remedy  was  either  an  application  to  the  vindictive 
power  of  the  Court  of  King's  Bench,  or  a  suit  in  Chancery  in  which  all  the  other 
thirty-five  mortgagees  must  be  maile  parties.  With  respect  to  the  action  for  money 
had  and  received,  it  would  be  a  sufficient  defence  for  the  trustees  to  shew  that  they 
had  distributed  all  the  money  received  according  to  the  provisions  of  the  act. 
Per  Cuiiam.     Judgment  for  the  Plaintiff. 

Watson  v.  Chrlstie.     June  2l8t,  1800. 

[Followed,  Pergolas  v.  Bolland,  1841,  3  Ir.  L.  E.  .536.     Referred  to.  Watt  v.  Watt, 

[190.-)]  A.  C.  118.] 

In  trespass  for  assault  and  battery  and  not  guilty  pleaded,  the  jury  are  not  at  libeity 
to  take  into  consideration  the  circumstances  of  the  assault  and  battery,  with  a  view 
to  reduce  the  verdict  below  the  amount  of  the  damage  actually  sustained,  if  those 
circumstances  could  have  been  pleaded  (a). 

Trespass  for  assaulting  and  beating  the  Plaintiff.  Plea  not  guilty.  At  the  trial 
it  appeared  that  the  Defendant  was  the  captain  of  a  ship,  and  the  Plaintiff  one  of  his 
crew;  that  the  Plaiiitilf  while  under  the  Defendant's  command  had  been  so  severely 
beaten  by  order  of  the  Defendant,  that  he  had  ever  since  that  time  been  in  a  state  of 
extreme  ill  health,  and  was  likely  to  continue  so  during  the  rest  of  his  life,  which  he 
was  in  some  danger  of  ultimately  losing  in  consequence  of  the  assault.  On  the  other 
hand,  it  was  offered  to  be  shewn  that  the  beating  in  question  was  given  by  way  of 
punishment  for  misbehaviour  on  board  the  ship,  and  it  was  insisted  that  the  conduct 
of  the  Defendant  at  the  time  of  the  assault  being  necessarily  in  evidence  proved  that 
misbehaviour. 

Lord  Eldon,  Ch.  J.  before  whom  the  cause  was  tried,  directed  the  jury,  that  the 
only  questions  for  their  consideration  were.  Whether  the  Defendant  was  guilty  of  the 
beating]  and  what  damages  the  Plaintiff  had  sustained  in  consequence  of  it?  that 
although  the  beating  in  question,  however  severe,  might  possibly  be  justified  on  the 
ground  of  the  necessity  of  maintaining  discipline  on  board  the  ship,  yet  that  such 
a  defence  coidd  not  be  resorted  to  unless  put  upon  the  record,  in  the  shape  of  a  special 
justification  ;  that  the  Defendant  had  not  said  on  the  record  that  this  was  discipline, 
or  justified  it  on  any  ground  ;  that  much  evil  [225]  beyond  the  mere  act  of  wrong 
had  been  actually  suffered  ;  which  evil  had  been  occasioned  by  a  cause  which  the 
Defendant  admitted  he  could  not  justify  ;  that  in  his  Lordship's  judgment  therefore 
the  evil  actually  suffered  in  consequence  of  what  was  not  justified  ought  t)  be  com- 
pensated for  in  damages ;  that  the  jm-y  should  give  damages  to  the  extent  of  the  evil 

(a)  And  see  Boyce  v.  Bayliffe,  1  Campb.  58. 
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suffered,  without  lessening  tbem  on  account  of  the  circumstances  under  which  it  was 
inflicted  ;  that  if  they  gave  damages  beyond  a  compensation  for  the  injury  actually 
sustained  they  would  give  too  much,  but  that  if  they  gave  less  they  would  not  give 
enough. 

The  jury  found  a  verdict  for  5001.  being  all  the  damages  laid  in  the  declaration. 

Shepherd,  Serjt.,  now  moved  for  a  rule  calling  on  the  Plaintiff  to  shew  cause  why 
this  verdict  should  not  be  set  aside  and  a  new  trial  be  bad,  on  the  ground  of  the  damages 
being  excessive,  and  because  the  jury  ought  not  to  have  been  directed  to  exclude  from 
their  consideration  those  circumstances  which  tended  to  shew  the  necessity  of  that 
punishment  being  inflicted  which  was  the  cause  of  the  action  ;  for  that  although  the 
Plaintiff  might  perhaps  be  entitled  to  some  damages,  since  the  circumstances  alluded 
to  did  not  amount  to  a  legal  defence,  yet  the  Defendant  had  a  right  to  the  benefit  of 
those  circumstances  by  way  of  mitigation  (ay. 

[226]  But  The  Court  were  of  opinion  that  his  Lordship's  direction  was  perfectly 
right  in  point  of  law,  and  that  it  did  not  appear  from  the  report  that  the  damages 
given  by  the  jury  were  excessive. 

Shepherd  took  nothing  by  his  motion. 

Marsh  v.  Hutchinson.    June  21st,  1800. 

An  Englishman  employed  in  the  service  of  the  British  Government,  residing  in  a 
foreign  country  and  having  lands  there,  upon  the  cessation  of  his  employment  in 
consequence  of  war  between  the  two  countries,  sent  his  wife  and  family  to  this 
countiy,  but  continued  to  reside  abroad  himself.  Held,  that  the  wife  not  having 
represented  herself  as  a  feme  sole  was  not  liable  to  be  sued  as  such  (a)2. 

This  was  an  action  for  goods  sold  and  delivered  by  the  Plaintiff  to  the  Defendant. 
Plea  non  assumpsit. 

The  cause  was  tried  before  Marshall,  Serjt.,  at  the  summer  assizes  for  Norfolk, 
1799  :  the  Plaintiff's  demand  was  for  coals  supplied  to  the  Defendant  during  the  last 

(a)'  Upon  this  subject  there  seems  to  be  some  contradiction  in  the  books.  Thus 
in  assumpsit  and  non  assumpsit  pleaded,  a  discharge  was  admitted  in  evidence  by 
Hale,  Ch.  J.,  in  mitigation  of  damages ;  though  he  said  that  exoneravit  ought  to  have 
been  pleaded.  j4bbot  v.  Chapman,  2  Lev.  81.  In  like  manner  a  release  was  admitted  ; 
Beckford  v.  Clarke,  1  Sid.  236.  And  Holt,  Ch.  J.,  in  case  for  words  allowed  the  truth 
of  the  words  to  be  given  in  evidence  in  mitigation  of  damages.  Smithies  v.  Dr.  Harrison, 
1  Ld.  Ray.  727.  But  the  more  reasonable  rule  seems  to  have  been  laid  down  by  Price, 
Baron,  in  a  case  of  Dennis  v.  Pawling,  An.  Do.  1716,  Vin.  Abr.  tit.  Evidence  (1.  b.), 
pi.  16,  who  in  case  for  words  refused  to  admit  any  thing  in  evidence  which  tended  to 
justify  the  words,  though  in  mitigation  of  damages  only ;  saying,  "  that  any  thing 
which  tended  to  shew  a  provocation  or  any  transaction  between  the  parties  giving 
occasion  for  speaking  the  words  was  proper  in  the  Defendant  to  make  out,  because 
these  matters  cannot  be  pleaded."  Indeed  so  early  as  21  H.  8,  in  trespass  quare 
clausum  fregit  and  not  guilty  pleaded,  where  the  Defendant  offered  to  give  in  evidence 
that  the  trespass  was  committed  by  his  cattle  through  the  default  of  the  Plaintiff's 
fences,  and  this  evidence  was  rejected  because  the  matter  ought  to  have  been  pleaded, 
the  Defendant's  counsel  urged  that  it  might  be  received  in  mitigation  of  damages  ;  but 
Shelley,  J.,  would  not  allow  it,  lest  the  jury  should  be  induced  to  find  a  verdict  con- 
trary to  law,  and  thereby  incur  an  attaint.  Keihv.  203  b.  Subsequent  to  the  case 
of  Smithies  v.  Dr.  Harrison,  viz.  in  Mich.  17  Geo.  2,  Lee,  Ch.  J.,  refused  to  allow  the 
truth  of  words  spoken  to  be  proved  in  mitigation  of  damages,  saying,  that  at  a  meeting 
of  all  the  judges,  a  large  majority  of  them  had  determined  not  to  allow  it  in  future, 
but  that  it  should  be  pleaded,  and  that  this  was  now  a  general  rule.  Uiulerwood  v. 
Parks,  2  Str.  1200,  in  support  of  that  part  of  the  proposition  laid  down  by  Price,  Baron, 
that  what  cannot  be  pleaded  may  be  given  in  evidence,  the  case  of  Coote  v.  Berty, 
12  Mod.  232,  may  be  referred  to,  where  it  was  said,  that  in  trespass  for  criminal  con- 
versation with  the  Plaintiff's  wife,  licence  of  the  husband,  or  the  bad  character  of  the 
wife  could  not  be  pleaded  in  bar,  but  that  those  matters  might  be  given  in  evidence  in 
mitigation  of  damages.     Vid.  tam  Bingham  v.  Garnault,  cor.  Bull.  Esp.  N.  P.  337. 

{af  Vide  Bogget  v.  Frier,  11  East,  301,  Kay  v.  Pienne,  3  Campb.  123. 
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three  or  four  years,  and  the  defence  was  coverture.  It  appeared  that  the  Defendant's 
husband  was  an  Englishman  ;  that  in  1783  he  left  this  country,  and  had  occasionally 
been  here  since  that  period  ;  but  that  about  ten  years  ago  having  purchased  the 
appointment  of  agent  for  the  English  packets  at  the  Brill  in  Holland,  he  had  resided 
there  ever  since  ;  that  he  was  possessed  of  madder  grounds  in  that  country,  from  the 
cultivation  of  which  he  derived  considerable  ])rofit ;  that  on  the  irruption  of  the  French 
into  Holland  in  1795,  his  employment  as  agent  having  ceased,  ho  sent  the  Defendant 
together  with  his  wife  and  family  to  reside  in  this  country,  but  remained  himself  in 
Hollantl  to  look  after  his  madder  grounds,  and  also  with  a  view  to  recover  his  situa- 
tion if  the  intercourse  between  England  and  Holland  should  be  re-established  ;  that 
the  Defendant  lived  at  Aylsbam  in  Norfolk,  and  was  there  considered  to  be  a  married 
woman.  Upon  this  the  Plaintiff's  counsel  insisted  that  the  Defendant's  husband  being 
domiciled  in  a  foreign  countrj-  from  which  he  was  not  likely  to  return,  the  Defendant 
must  be  treated  as  a  ferae  sole,  and  therefore  capable  of  making  contracts  to  bind 
herself.  The  learned  Serjeant  directed  the  jury  to  ascertain  the  amount  [227]  of  the 
demand  ;  but  conceiving  that  the  Defendant  had  sufficiently  proved  her  coverture,  and 
that  her  husband's  residence  in  Holland  did  not,  under  all  the  circumstances,  enable 
her  to  bind  herself  by  her  own  contract  as  a  feme  sole,  nonsuited  the  Plaintiff,  with 
liberty  to  move  to  set  that  nonsuit  aside,  and  enter  a  verdict  for  the  Plaintiff  to  the 
amount  ascertained  by  the  jury. 

Accordingly  in  Michaelmas  terra  last  a  rule  nisi  having  been  obtained  for  that 
purpose, 

Sellon,  Serjt.,  shewed  cause,  and  after  observing  that  the  cases  respecting  coverture 
might  be  divided  into  two  classes,  first,  that  of  separate  maintenance  secured  to  the 
wife;  secondly,  that  which  proceeded  on  the  old  exceptions  of  abjuration,  and  exile; 
said,  that  he  should  dismiss  the  consideration  of  the  former  altogether :  with  respect 
to  the  second  class,  he  argued  that  the  principle  on  which  they  proceeded  was,  that 
the  husband  had  it  not  in  his  power  to  return  to  this  country.  Margery  Weylaiid's 
case,  Kyley,  Plac.  Pari.  66.     Lady  Maltraver's  case,  10  Ed.  3,  53.     Sybell  Belknap's  case, 

1  H.  4,  1  a.     Countess  of  Pmilandv.  Prodgers,  2  Vern.  104.     Sparrow  v.  Carruthers,  cited 

2  Bl.  1197,  1  T.  R  7.  He  observed  that  the  more  modern  authorities  had  been  deter- 
mined on  the  founilation  of  a  case,  upon  which  more  stress  had  been  laid  than  it  deserved  ; 
namely,  Darly  v.  The  Duchess  of  Mazarine,  1  Salk.  116,  2  Salk.  646;  for  that  in  fact 
that  case  was  not  decided  on  a  principle  of  law  but  on  an  equitable  point  of  practice  : 
the  reporter  himself  having  entitled  it  in  the  margin,  "  New  Trial  not  granted  for 
mistake  in  point  of  law,  against  the  equity  of  the  case  ;"  that  it  was  also  thrown  out 
there  that  the  husband  was  an  alien,  and  that  a  divorce  might  be  intended,  and  indeed 
Lord  Camden  in  the  case  of  Goslin  v.  J^'ilcock,  2  Wils.  308,  had  declared,  that  "the 
jury  in  the  case  of  Dcerly  v.  The  Duchess  of  Mazarine  were  liable  to  an  attaint ;"  that 
moreover  in  Walford  v.  Duchesse  de  Pienne,  Esp.  Cas.  N.  P.  554.  Franks  v.  Diichesse  de 
Pienne,  ib.  587,  and  De  Gaillon  v.  L'Aigle  (ante,  vol.  i.  357),  the  distinction  was  taken 
that  the  husband  was  an  alien  ;  that  in  those  cases  there  was  a  complete  desertion  of 
the  kingdom  by  the  husband,  and  no  animus  revertendi  to  be  presumed,  whereas  the 
husband  in  the  present  case  being  an  Englishman,  must  be  presumed  to  have  the 
animus  revertendi. 

[228]  Lens,  Serjt.,  contr4,  argued,  that  as  in  this  case  it  did  not  appear  that  the 
Defendant  on  the  one  hand  represented  herself  as  a  single  woman,  or  that  the  Plaintiff 
on  the  other  knew  the  circumstances  of  her  situation,  the  question,  Whether  the  latter 
were  entitled  to  sue  the  former  as  a  single  woman  1  must  depend  upon  a  sound  con- 
struction of  that  modification  of  the  rule  of  law,  that  a  feme-covert  cannot  be  sued, 
which  had  already  prevailed  ;  that  the  first  class  of  cases  alluded  to  on  the  other  side, 
proved  that  the  general  rule  of  law  was  subject  to  modification  ;  and  that  the  second 
class  of  cases,  some  of  which  were  as  ancient  as  the  time  of  Edward  the  First,  were 
in  principle  directly  applicable  to  the  present;  that  piinciple  being,  that  where  the 
husband  is  beyond  the  process  of  the  Courts,  and  therefore  not  amenable  to  them,  the 
rule  of  law  ceases,  that  the  liability  of  the  wife  is  transferred  to  the  husband  :  that 
though  in  Deerly  v.  The  Duchess  of  Mazarine  one  point  decided  was,  that  the  Court 
would  not  grant  a  new  trial  against  the  equity  of  the  case,  yet  that  another  principle 
to  be  drawn  from  that  case  is,  that  the  wife  of  a  person  not  within  the  reach  of  the 
law  is  liable  to  be  sued ;  that  on  the  same  principle  proceeded  the  more  modern  cases 
of  Walford  v.  Duchesse  de  Pienne,  Franks  v.   Duchesse  de  Pienne,  and  De  Gaillon  v. 
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L'Aigle;  that  whether  the  husband  be  a  foreigner  or  an  Englishman  can  make  no 
difference,  provided  be  be  beyond  the  jurisdiction  of  the  Court  that  it  mattered  not 
whether  the  absence  of  the  husband  be  for  life  or  a  shorter  period,  since  it  appeared 
both  from  Belknap's  case  and  from  Sparrow  v.  Carrulhers,  that  a  temporary  suspension 
of  the  capacity  of  the  husband  to  be  sued,  restored  to  the  wife  her  liability  for  her 
own  contracts;  that  the  mere  circumstance  of  the  husband,  in  this  case,  being  an 
Englishman,  could  not  raise  the  presumption  of  an  animus  revertendi,  he  having  been 
80  long  absent,  having  purchased  property  in  Holland,  and  being  domiciled  there  ;  and 
that  such  a  presumption,  if  it  could  be  raised,  would  be  rebutted  by  his  having  made 
his  election  to  remain  in  Holland,  at  the  time  when  he  found  it  necessary  for 
temporary  security  to  send  his  wife  and  family  to  England. 

Lord  Eldon,  Ch.  J.  Suppose  an  Englishman  going  over  to  Holland,  and  resid- 
ing there  as  agent  for  the  British  packets,  should  continue  engaged  in  that  single 
employment  for  20  years,  and  should  then  die  there,  is  it  clear  that  his  personal 
effects  ought  to  be  distributed  accorditig  to  the  law  of  Holland  ?  In  the  case  of  [229] 
Bruce  v.  Bruce  (a)  which  I  argued  in  the  House  of  Lords,  the  question  was,  Whether  the 

(a)  The  Reporters  have  been  favoured  with  the  following  note  of  that  case. 
(In  the  House  of  Lords.) 

Elizabeth  and  Margaret  Bruce  daughters  of  David  Bruce  deceased,  and  James  Hamilton 
husband  of  the  said  Margaret,  Appellants. 

James  Bruce,  Respondent,  April  1790. 

William  Bruce,  son  of  the  late  Mr.  Bruce  of  Kinnaird,  left  Scotland  when  young, 
and  was  for  some  years  in  the  navy.  In  1767,  he  went  to  the  East  Indies  in  the 
military  service  of  the  company,  and  continued  there  till  his  death  in  1783,  having 
risen  to  the  rank  of  a  major.  In  many  letters  to  his  friends  in  Scotland  he  expressed 
an  anxious  desire  to  return  and  spend  the  remainder  of  his  life  in  his  native  country  ; 
particularly  he  wrote  to  that  purpose  a  few  months  before  his  death,  and  he  was  in 
the  course  of  remitting  home  his  money,  meaning  soon  to  follow  it  himself,  when  he 
died.  At  that  time  a  part  of  his  fortune  was  in  the  hands  of  people  in  England,  and 
he  had  remitted  a  considerable  sum  to  his  attornies  in  Scotland,  in  bills  on  the  India 
Company,  which  were  on  the  way  home  at  the  time  of  his  death.  Having  made  no 
will,  the  question  arose.  Whether  his  effects  were  to  pass  according  to  the  distribution 
of  the  law  of  England,  in  which  case  Mr.  Bruce  of  Kinnaird,  his  brother  of  the  half 
blood,  would  have  a  share ;  or  the  law  of  Scotland,  which  prefers  the  whole  blood 
exclusively.  It  was  insisted  by  Mr.  Bruce,  that  according  to  a  long  train  of  decisions 
in  the  Court  of  Session  [1],  (with  an  exception  in  the  year  1744)  [2],  the  law  of  the 
place  where  the  effects  are  situated  is  the  rule,  and  he  contended  that  here  the  money 
was  either  actually  in  England  or  in  bills  due  by  the  English  East  India  Company; 
and  even  if  the  domicile  of  the  deceased  be  the  rule.  Major  Bruce  was  at  the  timeof 
bis  death  domiciled  in  India,  a  country  subject  to  the  laws  of  England.  On  the  other 
hand,  the  brother  and  sisters  of  the  full  blood  pleaded,  that  according  to  the  Law  of 
Nations,  adopted  in  cases  of  this  kind  by  all  the  countries  of  Europe,  and  by  the  civil 
law,  the  distribution  of  the  personal  estate  of  an  intestate  is  to  be  governed  by  the 
law  of  the  place  where  he  had  his  domicile,  and  that  a  man  could  not  have  a  domicile 
but  at  a  place  where  he  had  taken  up  residence  ^vith  intention  to  remain  ;  that  Major 

[1]  The  authorities  in  the  Scots  law  referred  to  were,  Henderson's  Bairns  Durie 
88.  Melvill  v.  Drummond  Durie,  723.  Schaiv  v.  Lewins,  1  Stair's  Decisions,  252. 
Brown  and  Duff  v.  Bizet,  1  Stair's  Dec.  398.  Dirleton's  Dec.  10,  S.  C.  Brown  v.  Brown 
Lord  Kilkerran,  voce  Foreign,  fo.  199.  Falconer,  11,  S.  C.  Morrison  v.  Sutherland 
Lord  Kilkerran,  voce  Foreign,  fol.  209.  Mortimer  v.  Larimer,  Erskine's  Institute,  fol. 
601,  in  nolis  ed.  1773.  Davidson  v.  Elcherson,  Faculty  Collection,  13th  January  1778. 
Maclean  v.  Henderson,  ibid.  eod.  die.  Erskine's  Institute,  B.  iii.  tit.  9,  s.  4.  LordKaim's 
Priiic.  of  Equity,  B.  iii.  c.  8,  s.  4.  The  authorities  in  the  Law  of  Nations  referred  to 
in  the  above  case,  are  collected  m  Hunter  v.  Potts,  4  T.  R.  184,  in  notis ;  in  the  argu- 
ment of  which  last  case  may  also  be  found  the  authorities  in  the  Law  of  Engiand 
which  bear  upon  the  subject. 

[2]  Brown  v.  Brown. 
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personal  estate  of  a  Scotsman  who  [230]  had  fiied  in  the  East  Indies,  in  the  service 
of  the  Company,  should  be  distributed  according  to  the  law  of  Scotland,  which  was 
[231]  his  domicilium  origiriis,  or  of  the  province  of  Canterbury  which  extends  to  the 
East  Indies?     Lord  Thurlow  in  his  judgment  adopted  this  distinction  ;  that  if  he  had 

Bruce  never  intended  to  remain  in  India,  and  had  no  fixed  habitation  there,  and  there- 
fore Scotland,  where  he  was  born,  and  to  which  he  expressed  his  resolution  to  return, 
and  was  actually  preparing  to  go,  was  his  country,  and  in  the  eye  of  law  the  place  of 
his  domicile  all  along.  The  Lord  Ordinary  (Lord  Monboddo)  pronounced  the  follow- 
ing interlocutor:  "Finds,  Imo,  That  as  Major  Bruce  was  in  the  service  of  the  East 
India  Company,  and  not  in  a  regiment  on  the  British  establishment  which  might  have 
been  in  India  only  occasionally,  and  as  he  was  not  upon  his  way  to  Scotland  nor  had 
declared  any  fixed  and  settled  intention  to  return  thither  at  any  particular  time,  India 
must  be  considered  as  the  place  of  his  domicile.  2do,  That  as  all  his  effects  were  either 
in  India  or  in  the  hands  of  the  East  India  Company,  or  of  others  his  debtors  in  England, 
though  he  had  granted  letters  of  attorney  to  some  of  bis  friends  in  Scotland,  empower- 
ing them  to  uplift  those  debts,  his  res  sit»  must  be  consitlered  to  be  in  England  : 
therefore  finds,  that  the  English  law  must  be  the  rule  in  this  case  for  determining  the 
succession  of  Major  Bruce,  and  consequently  that  James  Bruce  of  Kinnaird  is  entitled 
to  succeed  with  the  defenders  his  brother  and  sisters  consanguinean  ;  and  decerns  and 
declares  accordingly. 

The  Court  of  Session  having  affirmed  the  Lord  Ordinary's  interlocutor,  the  children 
of  the  full  blood  entered  their  appeal. 

After  counsel  on  both  sides  had  been  heard,  the  Chancellor  (Lord  Thurlow)  spoke 
to  the  following  effect :  That  as  he  had  no  doubt  that  the  decree  ought  to  be  affirmed, 
he  would  not  have  troubled  their  Lordships  by  delivering  his  reasons,  had  it  not  been 
pressed  with  some  anxiety  from  the  bar,  that  if  there  was  to  be  an  affirmance  the 
grounds  of  the  determination  should  be  stated,  to  prevent  its  being  understood  that 
the  whole  doctrine  laid  down  by  the  interlocutor  appealed  from,  and  particularly  that 
on  which  it  was  said  the  juilges  of  the  Court  of  Session  proceeded  princifiaily  in  this 
and  former  cases  similar  to  it,  had  the  sanction  of  this  House.  It  had  been  urged 
that  the  judgment  should  contain  a  declaration  of  what  was  the  law,  and  he  had 
revolved  in  his  own  mind  whether  that  would  be  expedient.  It  was  not  usual  in  this 
House,  or  in  the  courts  of  law,  to  decide  more  than  the  very  case  before  them,  and  he 
had  particular  reluctance  to  go  farther  in  the  present  case,  because,  as  had  been  staled 
with  great  propriety  by  one  of  the  Respondent's  counsel,  various  cases  had  been  decided 
in  Scotland  upon  principles,  which  if  this  House  were  to  condemn,  a  pretext  might  be 
afforded  to  disturb  matters  long  at  rest.  But  he  could  have  no  objection  to  declare 
what  were  the  grounils  of  his  own  opinion,  and  bow  far  he  coincided  with  the  rules 
laid  down  by  the  Court  below.  Two  reasons  were  assigned  for  having  declared  that 
the  distribution  of  Major  Bruce's  personal  estate  ought  to  be  according  to  the  law  of 
England  :  1st,  That  India,  a  country  subject  to  that  law,  was  to  be  held  as  the  place 
of  his  domicilium,  and  certain  circumstances  were  mentioned  from  whence  that  was 
inferred  ;  these  he  considered  only  as  circumstances  in  the  case,  and  not  as  necessary 
circumstances  ;  that  is,  though  these  had  been  wanting,  the  same  conclusion  might 
have  been  inferred  from  other  circumstances.  In  his  mind,  all  the  circumstances  in 
Major  Bruce's  life  led  to  the  same  conclusion.  The  2d  reason  assigned  by  the 
interlocutor  was.  That  the  property  of  the  deceased,  which  was  the  subject  of  dis- 
tribution was,  at  the  time  of  his  death,  in  India  or  in  England.  As  to  this  he  founded 
so  little  upon  it,  that  he  professed  not  to  see  how  the  property  could  be  considered  as 
in  England.  It  consisted  of  debts  owing  to  the  deceased,  or  money  in  bill.4  of  exchange 
drawn  on  the  India  Company.  Debts  have  no  situs,  they  follow  the  person  of  the 
creditor.  That  proposition  in  the  interlocutor  therefore  fails  in  fact.  But  the  true 
ground  upon  which  the  cause  turned  was,  the  deceased  being  domiciled  in  India,  He 
was  born  in  Scotland  but  he  had  no  property  there.  A  person's  origin  in  a  question 
of.  Where  is  his  domicile  ?  is  to  be  reckoned  as  but  one  circumstance  in  evidence  which 
may  aid  other  circumstances  ;  but  it  is  an  enormous  proposition  that  a  person  is  to 
be  held  domiciled  where  he  drew  his  first  breath,  without  adding  something  more 
unequivocal.  A  person's  being  at  a  place  is  prima  facie  evidence  that  he  is  domiciled 
at  that  place,  and  it  lies  on  those  who  say  otherwise  to  rebut  that  evidence.  It  may 
be  rebutted  uo  doubt.     A  persou  travelling ; — on  a  visit ; — he  may  be  there  for  some 
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gone  out  in  a  Kings  regiment,  and  died  in  the  King's  service,  his  domicile  would 
not  have  been  changed  :  but  that  having  died  in  the  service  of  the  Company,  it  was 
changed.  Had  the  Defendant's  husband  been  engaged  in  the  service  of  government 
only,  it  might  have  made  a  material  difference  in  the  case.  The  question  however  in 
the  view  of  the  law  may  perhaps  be  reduced  to  this.  Whether  the  Defendant's  husband 
having  been  employed  in  Holland  by  the  British  government,  he  has  remained  there 
after  the  cessation  of  that  employment  merely  to  collect  what  the  civilians  call  summas 
rerum,  or  with  any  further  views?  And  yet  if  it  were  clear  that  this  man  never 
intended  to  return  to  England,  and  might  therefore  be  represented  as  incapable  of 
being  sued  in  this  country,  before  we  come  to  a  conclusion  upon  the  case,  there  are 
many  considerations  to  be  weighed.  In  the  case  of  abjuration,  and  in  tho?e  other 
cases  which  amount  to  a  civil  death,  I  think  that  I  understand  the  situation  in  which 
the  wife  was  placed.  The  husband  being  civilly  dead,  the  wife  was  entitled  to  dower 
of  his  land  in  the  same  manner  as  if  he  were  actually  dead  (a) ;  so  she  became  entitled 

time  on  account  of  his  health  or  business ; — a  soldier  may  be  ordered  to  Flanders,  and 
be  detained  at  one  place  there  for  many  months; — the  case  of  ambassadors,  &c.  But 
what  will  make  a  person's  domicile  or  home,  in  contradiction  to  these  cases,  must  occur 
to  every  one.  A  British  man  settles  as  a  merchant  abroad  ;  he  enjoys  the  privileges 
of  the  place ;  he  may  mean  to  return  when  he  has  made  his  fortune,  but  if  he  dies  in 
the  interval,  will  it  be  maintained  that  he  had  his  domicile  at  home  3  In  this  case 
Major  Bruce  left  Scotland  in  his  early  years  ;  he  went  to  India ;  returned  to  England, 
and  remained  there  for  two  years  without  so  much  as  visiting  Scotland,  and  then  went 
again  to  India  and  lived  there  sixteen  years  and  died.  He  meant  to  return  to  his 
native  country  it  is  said,  and  let  it  be  granted  ;  he  then  meant  to  change  his  domicile, 
but  he  died  before  actually  changing  it.  These  (His  Lordship  said)  were  the  grounds 
of  his  opinion,  though  he  would  move  a  simple  affirmance  of  the  decree,  but  he  would 
not  hesitate  as  from  himself,  to  lay  down  for  law  generally.  That  personal  property 
follows  the  person  of  the  owner,  and  in  case  of  his  decease  must  go  according  to  the 
law  of  the  country  where  he  had  his  domicile;  for,  the  actual  situs  of  the  goods  has 
no  influence.  He  observed  that  some  of  the  best  writers  in  Scotland  lay  this  down 
expressly  to  be  the  law  of  that  country  ;  and  he  quoted  Mr.  Erskine's  Institute  as 
directly  in  point.  In  one  case  it  was  clearly  so  decided  in  the  Court  of  Session,  and 
in  the  other  cases  which  had  been  relied  on  as  favouring  the  doctrine  of  lex  loci  rei 
sitfe,  he  thought  he  saw  ingredients  which  made  the  Court,  as  in  the  present  case,  join 
both  domicilium  and  situs.  But  to  say  that  the  lex  loci  rei  sitoe  is  to  govern  though 
the  domicilium  of  the  deceased  be  without  contradiction  in  a  different  country,  is  a 
gross  misapplication  of  the  rules  of  civil  law  and  jus  gentium,  though  the  law  of 
Scotland  on  this  point  is  constantly  asserted  to  be  founded  on  them." 

Decree  accordingly  affirmed  simply. 

(a)  This  is  supported  by  the  authority  of  Bracton,  lib.  4,  Tract.  6,  c.  7,  fo.  301  b. 
Britton,  cap.  106,  fo.  251,  and  Fleta,  lib.  5,  cap.  28.  In  these  books  the  wife  seems 
to  have  been  considered  as  equally  entitled  to  dower  in  the  case  of  a  civil  as  of  a 
natural  death.  With  respect  to  entering  into  religion,  they  treat  the  wife  as  dowable 
where  the  husband  is  actually  professed,  though  not  where  he  is  in  a  state  of  probation 
only  ;  and  lay  it  down  that  the  fact  of  profession  in  such  case  must  be  tried  by  the 
certificate  of  the  ordinary.  It  was  said,  however,  in  M.  32  Edw.  1,  Fitz.  Abr.  tit. 
Dower,  pi.  176,  b}'  Bereford,  that  although  the  husband  be  professed,  the  wife  shall 
not  have  her  dower  until  his  natural  death  ;  this  doctrine  has  been  adopted  in  F.  N.  B. 
150.  F.  Co.  Litt.  33  b.  132  b.  Perkins,  Sect.  307.  Hale's  MSS.  Co.  Litt.  Book  1, 
Note  20-5,  Ed.  15,  and  Gilbert  Treat,  on  Dower  in  Law  of  Uses,  401.  The  reason 
assigned  in  most  of  these  books  is,  that  the  wife,  by  withholding  her  consent,  might 
prevent  her  husband  from  becoming  professed :  Lord  Chief  Baron  Gilbert  treats 
profession  as  a  separation,  not  a  dissolution  of  the  marriage,  and  observes,  that 
although  the  ecclesiastical  law  gave  alimony  during  the  life  of  the  husband,  yet  she 
could  have  no  separate  interest  by  way  of  dower  while  the  marriage  continued.  Sir 
Edward  Coke,  indeed  (1  Inst.  33  b.),  goes  so  far  as  to  lay  it  down  generally,  that 
dower  arises  ou  the  natural,  not  on  the  civil  death  of  the  husband.  This  dictum, 
however,  he  no  otherwise  supports  than  by  instancing  the  case  of  profession,  which 
exception,  if  well  founded,  seems  to  proceed  upon  reasons  not  altogether  applicable  to 
the  cases  of  abjuration  and  exile.     With  respect  to  abjuration  for  felony,  though  the 


1254  MARSH    t'.  HUTCHINSON  a  BOS  &  PUU  2SJ. 

to  tho  eiijoyraeiit  [232]  and  profits  of  her  own  land,  though  if  ho  had  not  been  civilly 
dead,  he  would  have  heen  seised  of  the  lands  iti  her  right  (a):  and  indeed  she  might 
have  sued  for  an  assault  in  her  own  name,  and  might  have  been  maile  a  Defendant 
without  her  husband,  in  all  cases  in  which  the  husband  must  otherwise  have  been 
joined.  In  those  cases  there  is  no  difficulty,  because  the  fiction  of  law  which  considers 
the  husband  as  civilly  dead,  puts  the  wife  in  the  same  situation  as  if  he  were  actually 
dead.  With  respect  to  the  more  modern  cases,  in  which  a  separate  maintenance  has 
been  secured  to  the  wife,  or  in  which  the  husband  has  left  the  kingdom  either  with 
or  without  the  power  or  intention  of  returning,  and  in  which  the  wife  has  been  held 
capable  of  suing  and  being  sued  alone,  I  wish  to  know  to  what  extent  the  principle 
goes  on  which  they  have  proceeded  :  whether  under  such  ciicumslances  a  married 
woman  is  to  be  considered  as  a  feme  sole  on  a  principle  which  stops  short  as  a  matter 
of  contract,  or  on  a  principle  which  goes  to  a  greater  extent  and  obliges  us  to  consider 
her  as  a  feme  sole  to  all  intents  and  purposes.  Undoubtedly,  the  policy  of  the  law 
which  has  considered  a  married  woman  as  incapable  of  being  called  upon  separate 
from  her  husband,  admits  of  some  modifications  arising  from  particular  circumstances. 
When  the  husband  is  banished  he  is  considered  as  civilly  dead  ;  but  transportation  for 
a  term  of  years  may  give  rise  to  many  dirtieultics  with  res|)ect  to  the  enjoyment  of 
the  husband's  estate,  both  real  and  personal.  But  besides  the  difficulties  which  might 
arise  during  the  terra  of  the  transportation,  another  difficulty  of  equal  importance 
occurs  where  the  wife  has  contracted  debts  after  the  period  of  her  husband's  trans- 
portation has  elapsed,  but  before  his  actual  return  to  this  country.  The  case  before 
us  must  be  decided  on  some  principle  which  will  govern  such  a  case  as  that.  Though 
the  case  of  Sparrow  v.  Currutkers  was  decided  by  Mr.  Justice  Yates  (a  name  that  will 
be  illustrious  as  long  as  the  law  of  England  [233]  remains),  yet  as  far  as  his  opinion 
can  be  collected,  he  seems  to  have  treated  it  as  a  material  circumstance  in  evidence, 
that  the  time  of  the  transportation  was  not  out;  and  he  does  not  give  any  opinion  as 
to  what  would  have  been  the  situation  of  the  i)arties  if  it  had  been  out.  We  cannot 
presume  to  say  how  he  would  have  decided  had  the  husband  contiiuied  to  reside 
abroad  after  the  period  of  his  transportation  had  expired,  or  had  only  remained  there 
to  collect  his  affairs  with  a  view  to  return  to  this  country  when  he  had  so  done. 

Heath,  J.  There  is  a  great  difference  between  the  cases  of  an  Englishman  resid- 
ing abroad,  leaving  his  wife  in  this  country,  and  of  a  foreigner  so  doing.  The  former 
may  bo  compelled  to  return  at  any  lime  by  tho  King's  privy  seal;  but  in  the  old  cases 
of  bani.shment  and  abjuration,  as  well  as  in  the  more  modern  one  of  transportation, 
the  husband  could  not  return,  as  it  would  have  been  contrary  to  law.  There  is  no 
case  in  which  the  wife  has  been  held  liable,  the  husband  being  an  Englishman. 

As  the  case  of  Marshall  v.  Mary  Rutlon,  8  T.  R.  545,  in  which  it  was  expected  that 
the  whole  doctrine  respecting  the  liability  of  a  feme  covert  to  be  sued  would  be  fully 
discussed,  was  then  pending  before  the  twelve  judges,  the  Court  desired  that  this  case 
might  stand  over  until  that  had  been  determined. 

And  on  this  day  Lord  Eldoti,  Ch.  J.,  said,  that  after  all  the  discussion  which  the 
doctrine  had  undergone,  the  court  could  see  nothing  to  induce  them  to  think  that  the 
direction  given  to  the  jury  in  this  case  was  wrong. 

Per  Curiam.     Rule  discharged. 

dower  of  the  wife  was  originally  forfeited  by  the  attainder  with  which  it  was  attended, 
yet  as  the  1  Ed.  6,  c.  12,  removed  that  forfeiture,  it  should  seem  that  between  that 
time  and  the  21  Jac.  1,  e.  28,  which  abolished  the  privilege  of  sanctuary  and  conse- 
(luently  put  an  end  to  abjuration  altogether,  the  wife  might  have  been  entitled  to 
(lower  on  this  civil  death  of  the  husband.  Supposing  this  to  have  been  the  case,  the 
same  consequence  would  naturally  ensue  a  transportation  for  life  at  the  present  <lay. 

(a)  So  a  jointress  was  entitled  to  her  jointure  upon  the  abjuration  of  her  husband, 
Margery  JFeyland's  case ;  so  if  the  husband  aliened  the  land  of  the  wife,  and  afterwards 
abjured  the  realm,  she  might  have  had  a  cui  in  vita.  Co.  Lilt.  1.33  a.  But  in  the 
case  of  profession,  if  the  wife  aliened  the  land  which  was  in  her  own  right,  and  then 
deraigned  her  husband,  he  might  enter  and  avoid  the  alienation.  Hil.  33  Ed.  3,  Fitz. 
Ab.  tit.  Eutrfe  cougeable,  pi.  52.     Co.  Litt.  132  b. 
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[234]    Fail  v.  Pickford.    June  25th,  1800. 

In  assumpsit  against  a  carrier  for  goods  spoiled,  the  Defendant  was  not  allowed  to 
piy  the  invoice  price  into  Court  {ay. 

This  was  an  action  of  assumpsit  brought  against  the  Defendant  as  a  carrier  to 
recover  the  loss  sustained  upon  a  quantity  of  tea,  which  had  been  put  on  board  the 
Defendant's  barge  to  be  carried  from  London  to  Liverpool,  and  which  had  been  spoiled 
in  consequence  of  the  barge  being  sunk.  The  Defendant  offered  to  pay  for  the 
damaged  tea  at  the  invoice  price  :  the  Plaintiff  contended  that  he  was  entitled  to  more 
than  the  invoice  price,  on  account  of  an  alteration  respecting  the  allowance  of  tret 
adopted  by  the  East  India  Company  since  the  invoice  was  made  out. 

Shepherd,  Serjt.,  now  moved  on  the  part  of  the  Defendant,  that  he  might  be 
allowed  to  pay  the  invoice  price  into  Court.  He  contended  that  as  the  Defendant 
admitted  that  a  specific  sum  was  due,  and  the  oidy  question  between  the  parties  was. 
Whether  he  were  liable  to  any  thing  ultra  that  sura  or  not'?  the  Plaintiff  ought  not 
to  be  allowed  to  litigate  that  question  without  the  risk  of  being  subject  to  costs  in  case 
of  failure.  He  relied  on  Hiitton  et  Ux.  v.  Bollon,  1  H.  Bl.  299,  in  notis,  where  in  an 
action  against  a  carrier  who  had  advertised  that  he  would  not  be  liable  beyond  201. 
unless  paid  for  in  proportion  to  the  risk,  he  was  permitted  to  pay  the  201.  into  Court : 
and  he  said  that  the  present  case  was  not  an  action  on  a  mere  tort  like  Bowles  v.  Fuller, 
7  T.  R.  33-5,  and  Salt  v.  Salt,  8  T.  R.  47,  but  was  quasi  ex  contractu. 

Lens,  Serjt.,  shewed  cause  in  the  first  instance,  and  insisted  that  the  Plaintiff's 
demand  in  this  case  was  for  damages  altogether  uncertain  ;  that  no  part  of  that  demand 
was  distinguishable  from  the  rest;  that  the  rule  established  by  the  case  of  Hallet  and 
others  v.  The  East  India  Company,  2  Burr.  1120,  was,  "that  where  the  sum  demanded 
is  a  sum  certain,  or  capable  of  being  ascertained  by  mere  computation  without  leaving 
any  other  sort  of  discretion  to  be  exercised  by  the  jury,  it  is  right  and  reasonable  to 
admit  the  Defendant  to  pay  money  into  Court;"  and  that  the  same  principle  was 
adopted  in  Hutton  et  Ux.  v.  Bolton,  for  the  Court  there  held  that  the  demand  was 
substantially  for  a  specific  sum.  But  in  the  present  case,  he  said,  the  Plaintiff 
demanded  an  adequate  compensation  for  the  injury  sustained,  which  compensation 
was  to  be  ascertained  by  the  jury  ;  and  though  the  Defendant  admitted  a  particular 
mode  of  estimating  that  compensa-[235]-tion,  and  offered  to  pay  a  sum  of  money 
calculated  accordingly,  yet  that  sum  of  money  formed  no  part  of  the  Plaintiff's  demand, 
which  was  for  a  compensation  to  be  calculated  according  to  such  mode  as  the  jury 
should  adopt.  He  also  referred  to  the  cases  of  Bowles  v.  Fuller  and  Salt  v.  Salt,  the 
former  of  which  was  an  action  against  the  sheriff  for  a  false  return,  and  the  latter  an 
action  for  dilapidations,  in  both  of  which  it  was  held  that  money  could  not  be  paid 
into  Court. 

Heath,  J.  (absente  Lord  Eldon,  Ch.  J.).  If  we  could  find  any  principle  upon 
which  this  application  could  be  allowed,  we  should  be  very  well  inclined  to  grant  it. 
But  the  Courts  have  not  gone  so  far  as  to  allow  money  to  be  paid  in,  in  cases  of 
uncertain  damages.  Where  there  is  any  contract  between  the  parties  upon  which  the 
Court  can  rest,  it  may  be  done  :  but  in  this  case  there  is  no  such  contract.  Suppose 
an  action  on  the  case  were  brought  for  negligently  driving  a  carriage,  in  consequence 
of  which  the  Plaintiff's  leg  was  broken,  could  the  Defendant  pay  into  Court  the  amount 
of  the  surgeon's  bill? 

Rooke  and  Chambre,  Js.,  expressed  a  strong  desire  to  accede  to  the  application, 
but  observed  that  it  could  not  be  done  without  violating  the  principle  which  had  been 
established  as  the  rule  upon  this  subject. 

Shepherd  took  nothing  by  his  motion  (a)^. 

(a)'  Vide  Strong  v.  Simpson,  3  B.  and  P.  14.     Solomon  v.  Bewicke,  2  Taunt.  318. 
(ay  "  The  true  grounds  on  which  rules  for  payment  of  money  into  court  are  granted, 
are  accurately  stated  in  Tidd's  Pract.  408,  ed.  1,  537,  ed.  2."     Per  Grose  J.,  8  T.  R.  49. 
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PiNKRO  V.  Wright.    June  25tb,  1800. 

A  capias  ad  respond,  against  bail  was  teste'd  of  a  day  prior  to  the  return  of  the  ca.  sa. 
against  tbe  principal,  but  was  not  in  fact  sued  out  till  afterwards.     Held  regular. 

Sbepherd,  Serjt.,  moved  to  set  aside  the  capias  ad  respondendum,  which  had  issued 
against  the  Defendant  as  bail,  for  irregularity.  The  supposed  irregularity  was,  that 
the  capias  ad  respondendum  against  tbe  Defendant  was  teste'd  of  a  day  preceding  that 
on  which  the  capias  ad  satisfaciendum  against  tbe  principal  was  returneil.  He  con- 
tended that  as  the  bail  are  not  liable  to  be  sued  until  the  capias  ad  satisfaciendum  has 
been  returned,  it  api  eared  upon  the  very  face  of  the  process  in  this  case  that  it  bad 
been  sued  out  too  soon. 

Bayley,  Serjt.,  stated,  that  in  point  of  fact  the  capias  ad  respondendum  did  not 
issue  until  after  the  capias  ad  satisfaciendum  had  [236]  been  returned,  and  that  the 
circumstance  of  its  being  teste'd  of  a  day  anterior  to  that  time  was  not  material, 
since  the  Plaintiff  was  at  liberty  to  shew  the  time  when  it  really  issued. 

The  Court  (absente  Lord  Eldon,  Ch.  J.)  said,  that  no  inconsistency  would  appear 
on  the  record  («)',  and  that  there  was  no  irregularity  in  the  Plaintiff's  proceeding. 

Sbepherd  took  nothing  by  his  motion. 

Maria  v.  Hall.    June  25th,  1800. 

The  Court  will  not  compel  a  prisoner  of  war  who  sues  for  wages  earued  on 
board  an  Euglish  ship,  to  give  security  for  costs  (a)^. 

Shepherd,  Serjt.,  moved  for  a  rule  to  shew  cause  why  the  proceedings  in  this  case 
should  not  be  staid  until  tbe  Defendant  should  give  security  for  costs.  The  Plaintiff 
was  a  French  prisoner  of  war  confined  in  the  prison  at  Liverpool,  and  had  brought 
this  action  against  the  Defendant  as  master  of  a  ship,  to  recover  a  compensation  for 
working  the  ship  home  from  the  West  Lidies.  He  contended  that  the  case  of  a 
prisoner  of  war  was  different  from  the  common  case  of  a  foreigner  resident  in  this 
country  (b). 

But  He.\th,  J.,  observed,  that  it  had  been  determined  that  a  prisoner  of  war  may 
maintain  an  action  on  a  contract  for  wages  (c). 

And  the  Court  (absente  Lord  Eldon,  Ch.  J.)  rejected  the  application. 

Shepherd  took  nothing  by  his  motion. 

[237]    Anderson,  Administrator,  &c.  v.  May.    June  28tb,  1800. 

[S.  C.  3  Esp.  167.     Explained,  Colling  v.  Trewcek,  1827,  6  B.  &  C.  400.     Observed 
upon.  In  re  Park,  1889,  41  Ch.  D.  326.] 

A  copy  of  an  attorney's  bill,  the  original  of  which  has  been  delivered  to  the  Defendant, 
may  be  admitted  in  evidence  without  proof  of  notice  to  produce  the  original ;  and 
is  conclusive  as  to  the  reasonableness  of  the  items  (a)''. 

This  action  was  brought  for  business  done  as  an  attorney  by  the  Plaintiff's  intestate 
at  the  instance  of  tbe  Defendant.     At  the  Westminster  sittings  in  this  term  the  cause 

(a)i  Vide  Davis  v.  Owen,  ante,  vol.  i.  p.  343. 

(a)2  And  see  Oliva  v.  Johnson,  5  B.  and  A.  908. 

(b)  Vide  I'orrier  v.  Carter,  1  H.  Bl.  106. 

(e)  Sparcnburgh  v.  Bannalyne,  ante,  vol.  i.  p.  163.  Indeed  the  Court  having 
determined  in  Henschen  v.  Garves,  2  H.  Bl.  389,  and  Jacobs  v.  Stevenson,  ante,  vol.  i. 
p.  96,  that  a  foreigner  serving  on  board  an  English  ship  is  not  compellable  to  give 
security  for  costs,  and  in  Sparcnburgh  v.  Baiinatyne,  that  a  prisoner  of  war  may 
maintain  an  action  for  wages,  there  seems  to  have  been  less  reason  for  calling  upon 
the  present  Plaintiff  to  give  security  who  was  actually  within  the  kingdom,  than  on 
any  foreign  seaman  serving  out  of  the  kingdom  on  board  an  English  ship. 

(a)3  And  see  Philipson  v.  Chase,  2  Campb.  110.  Kine  v.  Beaumont,  3  B.  &  B.  285. 
Hewitt  v.  Femeley,  7  Price,  234. 
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was  tried  before  Lord  Eldon,  Ch.  J.,  when,  in  order  to  prove  the  amount  of  the  bill, 
the  Plaintiff  gave  in  evidence  the  copy  of  a  bill  delivered  to  the  Defendant  in  1796, 
and  which  had  never  been  referred  for  taxation.  The  Defendant  objected  to  this  being 
received  in  evidence,  inasmuch  as  uo  notice  had  been  given  to  produce  the  bill  delivered 
to  the  Defendant.  But  his  lordship  held  that  it  ought  to  be  received,  and  was  con- 
clusive as  to  the  reasonableness  of  the  charges  (6),  it  being  the  Defendant's  own  fault 
that  the  bill  had  never  been  taxed.  A  verdict  was  accordingly  found  for  the  Plaintiff, 
and  the  point  made  by  the  Defendant  reserved  for  the  opinion  of  the  Court. 

Heywood,  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a  new  trial,  con- 
tending that  the  rule  was  clear  that  no  copy  can  be  received  in  evidence  until  a  notice 
has  been  given  to  produce  the  original ;  that  this  case  was  distinguishable  from  Jory 
V.  Orchard  (ante,  p.  39),  because  here  the  bill  was  not  delivered  by  way  of  notice  of 
actioti,  but  in  the  usual  way  only,  as  a  demand  of  so  much  money  due ;  that  the  Court 
in  the  above  case  relied  on  the  circumstance  of  the  paper  read  in  evidence  being  a 
duplicate  original,  and  referred  to  the  analogous  case  of  a  notice  to  quit,  a  copy  of 
which  is  usually  received  ;  whereas  that  practice,  he  observed,  was  not  founded  on 
any  authority,  and  was  contrary  to  principle. 

But  the  Court  said,  that  it  was  the  constant  practice  to  receive  a  copy  of  this  kind 
in  evidence,  and  observed,  that  it  was  not  a  stronger  case  than  Jory  v.  Orchard. 

Heywood  took  nothing  by  his  motion. 

[238]    Saunderson  v.  Jackson  and  Another.    June  28th,  1800. 

[S.  C.  3  Esp.  180.  Distinguished,  Schneider  v.  Norris,  1814,  2  M.  &  S.  290.  Applied, 
Allen  V.  Bennet,  1810,  3  Taunt.  176 ;  Jackson  v.  Lowe,  1822,  1  Bing.  12  ;  Hoadley  v. 
M'Laine,  1834,  10  Bing.  489.  Distinguished,  Squire  v.  Campbell,  1836,  1  My.  &  Cr. 
480.  Applied,  Johnson  v.  Dodgson,  1837,  2  Mee.  &  W.  660;  Dyas  v.  Stafford,  1881, 
7  L.  R.  Ir.  605.] 

A  bill  of  parcels  in  which  the  vendor's  name  is  printed,  delivered  to  the  vendee  at 
the  time  of  an  order  given  for  the  future  delivery  of  goods,  seems  to  be  a  sufficient 
memorandum  of  the  contract  within  the  statute  of  frauds.  At  all  events,  a  subse- 
quent letter  written  and  signed  by  the  vendor  referring  to  the  order,  may  be 
connected  with  the  bill  of  parcels,  so  as  to  take  the  case  out  of  the  statute  (a). 

This  was  an  action  on  the  case  against  the  Defendants  for  not  delivering  1000 
gallons  of  gin  to  the  Plaintiff  within  a  certain  time,  according  to  a  bargain  entered 
into  between  them.  There  was  a  second  count  for  not  delivering  within  a  reasonable 
time. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last 
Easter  term,  when  the  contract  for  the  delivery  of  the  gin  having  been  proved  on  the 
part  of  the  Plaintiff,  the  Defemlants  insisted  that  the  case  was  within  the  statute  of 
frauds,  inasmuch  as  there  was  no  note  or  memorandum  in  writing  of  the  bargain. 
The  circumstances  were  as  follow  :  At  the  time  the  order  for  the  gin  was  given  by 
the  Plaintiff  to  the  Defendants,  a  bill  of  parcels  was  delivered  to  the  former,  the  printed 
part  of  which  was,  "  London.  Bought  of  Jackson  and  Hankin,  distillers.  No.  8,  Oxford- 
street,"  and  then  followed  in  writing,  "  1000  gallons  of  gin,  1  in  5  gin  7s.  3501."  About 
a  month  after  the  above  period  the  Defendants  also  wrote  the  following  letter  to  the 
Plaintiff:  "Sir,  we  wish  to  know  what  time  we  shall  send  you  a  part  of  your  order, 
and  shall  be  obliged  for  a  little  time  in  delivery  of  the  remainder;  must  request  you 
to  relurn  our  pipes.     We  are,  your  humble  servants,  Jackson  and  Hankin." 

On  this  evidence  his  Lordship  directed  the  jury  to  find  a  verdict  for  the  Plaintiff, 
reserving  the  point  made  for  the  consideration  of  the  Court. 

(b)  Vide  Loveridge  v.  Botham,  ante,  vol,  i.  p.  49,  also  Knox  v.  JFhalley,  Esp.  N.  P. 
Cas.  159. 

(a)  And  see  Champion  v.  Plummer,  1  N.  R.  252.  Hodgson  v.  Le  Bret,  1  Campb. 
233.  Fhillimore  V.  Barry,  hi.  bl3.  Egerton  v.  Matthews,  &  l^list,  307.  Cooper  v.  Smith, 
15  East,  103.  Schneider  v.  Norris,  2  M.  &  S.  286.  Kent  v.  Huskinson,  3  B.  and  P. 
233.  Allen  v.  Bennet,  3  Taunt.  169.  Jackson  v.  Lowe,  1  Bing.  9.  Kemvorthy  v. 
Schojield,  2  B.  &  C.  945. 

C.  P.  IV.— 40* 
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Accordingly  Lens,  Serjt.,  having  on  a  former  day  obtained  a  rule  nisi  for  setting 
aside  this  verdict  and  entering  a  nonsuit,  he  was  now  called  upon  to  begin  in  support 
of  his  rule.  He  observed  that  the  words  of  the  29  Car.  2,  c.  3,  s.  17,  require  that 
"some  note  or  memorandum  in  writing  of  the  bargain  be  made  and  signed  by  the 
parlies  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorised  ;" 
and  that  in  Hawkins  v.  Uolmes,  1  P.  Wms.  770,  and  Stokes  v.  Mowe,  ib.  in  the  notes 
by  Mr.  Cox,  the  Court  had  held  a  signing  by  the  party  necessary,  though  the  draught 
of  the  conveyance  bad  in  the  former  case  been  altered  in  the  hand-writing  of  the 
purchaser,  [239]  and  in  the  latter,  the  seller  had  himself  written  instructions  for  the 
renewal  of  a  lease.  He  contended,  that  though  the  printed  name  containeil  in  the 
bill  of  parcels  might  have  amounted  to  a  signature  within  the  meaning  of  the  act,  if 
the  bill  of  parcels  had  been  intended  to  express  the  contract  quasi  a  contract,  yet  that 
in  this  case  it  bad  not  been  delivered  to  the  Plaintitl'  with  that  view  ;  that  the  contract 
itself  had  never  been  reduced  to  writing  or  ever  was  intended  to  be  so  ;  and  therefore 
the  bill  of  parcels  could  only  operate  as  evidence  of  a  contract  previously  entered  into  j 
and  that  the  subsequent  letter  of  the  Defendants,  though  signed  by  them,  could  not 
be  treated  as  a  note  or  memorandum  of  the  contract,  being  accidental  and  only  a 
reference  to  a  pre-existing  contract. 

Shepherd,  Serjt.  contr^,  was  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  This  bill  of  parcels,  though  not  the  contract  itself,  may 
amount  to  a  note  or  memorandum  of  the  contract  within  the  meaning  of  the  statute. 
The  single  question  therefore  is.  Whether  if  a  man  be  in  the  habit  of  ])rintiiig  instead 
of  writing  his  name,  he  may  not  be  said  to  sign  by  his  printed  name  as  well  as  his 
written  name  I  At  all  events,  connecting  this  bill  of  parcels  with  the  subsequent  letter 
of  the  Defendants,  I  think  the  case  is  clearly  taken  out  of  the  statute  of  frauds.  For 
although  ii  be  admitted  that  the  letter  which  does  not  state  the  terms  of  the  agreement 
would  not  alone  have  been  sufficient,  yet  as  the  jury  have  connected  it  with  something 
which  does,  and  the  letter  is  signed  by  the  Defendants,  there  is  then  a  written  note  or 
memorandum  of  the  order  which  was  originally  given  by  the  Plaintiff  signed  by  the 
Defendants.  It  has  been  decided  (a)'  that  if  a  man  draw  up  an  agreement  in  his  own 
handwriting,  beginning  "  I,  A.  B.  agree,  &c."  and  leave  a  place  for  a  signature  at  the 
bottom,  but  never  sign  it,  it  may  be  considered  as  a  note  or  memorandum  in  writing 
within  the  statute.  And  yet  it  is  impossible  not  to  see  that  the  insertion  of  the  name 
at  the  begiiniing  was  not  intended  to  be  a  signature,  and  that  the  paper  was  meant  to 
be  incomplete  until  it  was  further  signed.  This  last  case  is  stronger  than  the  one  now 
before  us,  and  affords  an  answer  to  the  argument  that  this  bill  of  parcels  was  not 
delivered  as  a  note  or  memorandum  of  the  contract. 

Per  Curiam.     Rule  discharged. 

[240]    Page  v.  Fry.    June  28tb,  1800. 

[Distinguished,  Bell  v.  Amky,  1812,  16  East,  U3.  Not  followed,  Cohen  v.  Hannam, 
1813,  5  Taunt.  107,  108.  Held  overruled,  Elsivorlh  v.  Alliance  Marine  Insurance 
Company,  1873,  L.  R  S  C.  P.  644.] 

In  a  declaration  on  a  policy  of  insurance  the  Plaintiff  averred  that  Messrs.  H  at  the 
time  of  effecting  the  policy  and  at  the  time  of  the  loss,  were  interested  in  the  cargo 
which  was  the  subject  of  the  insurance  "  to  a  large  amount,  to  wit,  to  the  amount 
of  all  the  money  ever  insured  thereon;"  at  the  trial  it  appeared  that  previous  to 
effecting  the  policy,  Messrs.  H.  had  admitted  another  mercantile  house  to  a  joint 
concern  in  the  cargo  insured.  Held  that  the  averment  was  supported  by  the 
evidence  {ay. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  "  Margaret "  and  a  cargo 
of  com,  at  and  from  Dundee  to  Chichester,  effected  by  the  Plaintiff  as  agent  of  Messrs. 

(a)'  Knight  v.  Cuckfard,  Esp.  N.  P.  Cas.  190.  So  it  has  been  held,  that  if  a  will  of 
lands  begin  "I  John  Stanley  make  this  my  last  will,  &c."  it  need  not  be  otherwise 
signed  to  make  it  valid  within  the  statute  of  frauds.     Lemayne  v.  Stanley,  3  Lev.  1. 

(a)^  S.  C.  3  Esp.  Rep.  185.  And  see  Bell  v.  Ansley,  16  East,  141.  Lucena  v. 
Crau/urd,  3  B.  and  P.  75-91.     Cohen  v.  Hannam,  4  Taunt.  101. 
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Hyde  and  Hobbs.  In  the  declaration  it  was  averred,  "that  certain  persons  using  trade 
and  commerce  under  the  style  and  firm  of  Messrs.  Hyde  and  Hobb.s,  were  at  the  time 
of  loading  the  said  corn  on  board  the  said  ship  as  aforesaid  and  at  the  time  of  subscribing 
the  said  writing  or  policy  of  insurance,  and  from  thenceforth  until  the  time  of  the  loss 
hereinafter  mentioned  interested  in  the  said  corn  to  a  large  amount,  to  wit,  to  the 
amount  of  all  the  money  ever  insured  thereon,  and  that  the  said  writing  or  policy  of 
assurance  so  made  in  the  name  of  the  Plaintiff,  was  made  to  and  for  the  use,  risk, 
benefit,  and  account  of  them  the  said  Messrs.  Hyde  and  Hobbs  to  wit,  at,  &c." 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Easter  term, 
it  appeared  in  evidence  that  Messrs.  Hyde  and  Hobbs  who  were  merchants  at  Chichester, 
had,  through  the  agency  of  the  Plaintiff,  purchased  a  certain  quantity  of  corn  on  their 
own  account ;  that  on  the  27th  of  December  1798,  they  informed  the  Plaintiff  by  letter, 
that  thinking  the  engagement  might  perhaps  be  too  large  for  themselves,  they  had 
offered  another  house  of  the  name  of  Hacks  a  joint  concern  in  the  corn,  which  the 
latter  had  accepted  ;  and  at  the  same  time  directed  the  Plaintiff  to  effect  an  insurance 
on  the  cargo,  which  be  accordingly  did  on  the  28th  January  1799.  The  invoices  were 
made  out  to  Hyde  and  Hobbs,  and  payment  for  the  cargo  was  made  by  them.  It  was 
objected  on  the  part  of  the  Defendant,  that  the  evidence  contradicted  the  averment  in 
the  declaration,  that  the  whole  interest  in  the  cargo  insured  was  in  Messrs.  Hyde  and 
Hobbs.  His  Lordship  directed  the  jury  to  find  a  verdict  for  the  Plaintiff,  but  gave 
leave  to  the  Defendant  to  move  for  a  nonsuit. 

Accordingly  a  rule  nisi  for  that  purpose  having  been  obtained  upon  a  former  day  ; 
Lens,  Serjt.,  now  shewed  cause.  The  whole  question  in  this  case  is.  Whether  the 
variance  between  the  averment  of  interest  in  the  [241]  declaration  and  the  interest 
proved  be  material?  Under  the  19  Geo.  2,  c.  37,  it  is  undoubtedly  necessary  that  the 
party  for  whom  the  policy  is  effected  should  be  really  interested,  and  it  has  been  the 
practice  since  that  statute  to  aver  the  interest.  It  seems  however  to  be  doubtful 
whether  it  be  necessary  so  to  do  :  the  effect  of  the  statute  is  not  to  make  any  additional 
averment  in  the  declaration  necessary,  but  only  to  throw  upon  the  Plaintiff  the  burden 
of  proving  that  the  parties  for  whose  benefit  the  policy  is  made  are  interested  within 
the  meaning  of  the  statute.  In  this  case  the  objection  is  not  that  Messrs.  Hyde  and 
Hobbs  are  not  interested,  but  that  their  interest  is  not  properly  averred.  If  then  the 
averment  in  question  were  unnecessary,  it  will  not  prevent  the  Plaintiff  from  recovering, 
being  alleged  under  a  scilicet ;  for  as  it  does  not  relate  to  matters  that  are  part  of  the 
contract,  it  is  not  to  be  considered  as  a  material  averment  (a).  At  any  rate  this  aver- 
ment need  not  be  construed  .so  strictly  as  to  exclude  the  interest  of  all  other  persons 
besides  Messrs.  Hyde  and  Hobbs.  The  substantial  part  of  the  averment  is,  that  Messrs. 
Hyde  and  Hobbs  were  interested  to  a  large  amount,  and  indeed  the  other  party  who 
was  partly  interested  with  them  had  only  an  equitable  claim  on  the  proceeds.  The 
prima  facie  interest  is  in  those  persons  who  paid  for  the  cargo.  In  Page  v.  Rogers, 
Park.  Insur.  402,  it  was  averred  that  the  Plaintiff  was  possessed  of  one-third  of  the 
ship  insured,  and  it  appearing  that  he  had  at  one  time  purchased  the  whole  ship,  it 
was  objected  that  as  there  was  no  evidence  of  his  having  since  parted  with  two  thirds, 
the  allegation  was  not  made  out ;  but  Lord  Mansfield  over-ruled  the  objection. 

Shepherd  and  Best,  Scrjts.  contra.  Whether  under  the  19  Geo.  2  it  be  necessary 
to  aver  the  Plaintiff's  interest,  is  not  the  question  here;  but  the  objection  is,  that  the 
Plaintiff  has  stated  upon  the  record  that  an  interest  exists  in  certain  persons  in  whom 
it  is  not,  and  that  having  so  stated  it  upon  record,  he  ought  to  have  proved  it.  The 
true  way  of  determining  whether  an  unnecessary  averment  need  be  proved,  is  to  con- 
sider whether  if  referred  to  the  Prothonotary  it  could  be  struck  out  as  impertinent. 
Bristmv  v.  IVright,  Doug.  667.  In  Hare  v.  Cater,  Cowp.  766,  where  it  was  averred 
that  the  Defendant  was  assignee  of  all  the  premises,  and  it  turned  out  that  he  was 
assignee  of  a  part  only,  the  variance  was  held  fatal.  Now  the  necessary  construction 
of  this  averment  is,  that  the  exclusive  interest  was  in  Messrs.  Hyde  and  Hobbs.  It 
can  make  no  difference  in  the  ease  whether  Messrs.  [242]  Hyde  and  Hobbs  purchased 
the  cargo  in  their  own  name  for  others,  or  having  purchased  it  on  their  own  account 
they  afterwards  admitted  others  to  a  joint  concern  in  it ;  now  in  the  former  case  it  is 
clear  that  if  interest  were  averred  to  be  in  themselves,  the  variance  would  be  fatal. 

(a)  Frith  v.  Gray,  cit.  in  the  note  to  Drewry  v.  Twiss,  4  T.  E.  561,  and  Peppin  v, 
Solomon,  5  T.  R.  496. 
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The  parties  whom  they  admitted  intn  the  coneern  may  be  considered  as  partners 
in  the  traiisacliun  ;  they  might  have  insured  their  proportion  as  such,  and  might 
have  averred  their  interest  in  that  proportion.  The  averment  of  the  Plaintiff  there- 
fore which  excludes  the  interest  of  any  person  except  Messrs.  Hyde  and  Hobbs  is 
untrue  (a)'. 

LoKU  Eldon,  Ch.  J.  The  question  is,  Whether  Messrs.  Hyde  and  Hobbs  had 
such  an  interest  in  the  whole  cargo  as  will  support  the  averment  in  question  1  An 
insurable  interest  is  a  very  different  iiiterest  from  most  others  that  can  be  slated. 
In  Le  Cras  v.  Hughes  (Park.  In.eiir.  269)  it  is  very  certain  that  the  party  insured  had 
no  interest  in  the  subject  of  the  insurance  according  to  the  common  understanding 
of  the  word  interest ;  for  the  prize  taken  not  coming  within  the  terras  of  the  act  of 
parliament,  and  consequently  not  within  the  terms  of  the  proclamation,  was  com- 
pletely at  the  disposal  of  the  Crown.  In  that  case,  as  counsel  for  the  Defendant,  I 
pressed  upon  Lord  Mansfield  the  authority  of  a  case  before  Lord  Bathurst  assisted 
by  Sir  Thomas  Sewell,  where  the  next  of  kin  of  a  lunatic  applied  to  the  Court  of 
Chancery  praying  that  the  evidence  of  his  being  the  next  of  kin  might  be  per- 
petuated, and  stating  that  he  had  such  an  interest  in  the  estate  as  the  Court  might 
take  notice  of(c).  The  application  however  was  rejected  on  the  ground  of  want  of 
interest;  and  yet  the  interest  in  that  case  would  generally  bo  understood  to  be 
much  more  certain  than  that  reasonable  expectation  on  which  Le  Cras  v.  Hughes 
was  decided.  So  in  the  case  of  the  Dutch  commissioners  (d)  which  was  lately 
decided,  it  is  very  difficult  to  define  what  their  interest  was,  and  yet  they  were 
held  to  have  an  insurable  interest.  My  opinion  therefore  upon  this  case  is  very 
clear;  I  think  the  Plaintiff  had  a  sufficient  interest  throughout  the  intirety  of  this 
cargo,  notwithstanding  other  persons  had  a  beneficial  interest  in  a  pai  t  to  support 
the  averment  in  this  declaration. 

[243]  Heath,  J.  I  do  not  see  why  a  joint-tenant  or  a  tenant  in  common  has  not 
such  an  interest  in  the  intirety  as  will  entitle  him  to  insure.  A  policy  made  by  a 
person  so  interested  is  not  to  be  considered  as  a  wager  policy. 

ItoOKK,  J. — I  think  that  Messrs.  Hyde  and  Hobbs  had  such  an  interest  in  the 
cargo  as  will  answer  the  teims  of  the  averment. 

CUASIBKE,  J. — The  averment  in  substance  is  nothing  more  than  that  the  parties 
for  whose  benefit  the  insurance  was  made,  had  an  interest  in  the  subject  of  that 
insurance.  They  are  not  bound  by  the  terms  of  the  averment  to  shew  any  thing 
more  than  that  they  have  an  interest,  and  if  they  shew  an  inteiest  to  the  extent  of 
one  hundredth  part  of  the  cargo  it  will  be  sufficient.  The  spiiit  of  the  19  G.  2  only 
requires  that  the  policy  shall  not  be  a  gaming  policy. 

liule  discharged. 

Holland  v.  Hopkins.    June  30th,  1800. 

If  a  bill  of  particulars  state  the  Plaintiff's  demand  to  be  for  goods  sold  and  delivered 
to  the  Defendant,  no  evidence  can  be  received  of  goods  sold  by  the  Defendant  as 
agent  for  the  Plaintiff (af. 

Indebitatus  assumpsit  "for  certain  horses  mares  atid  geldings  before  that  time 
sold  and  delivered  by  the  Plaintiff  to  the  Defendant."  There  was  also  a  count  on 
a  quantum  raeiuit,  and  counts  for  money  lent,  paid,  had,  and  received,  and  on  an 
account  stated.     Plea  Non  assumpsit. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Westminster  sittings  after 

(a)'  See  Perchard  V .  JFhitmore,  &nte,  p.  1.55,  in  notis,  where  it  seems  to  have  been 
taken  for  granted,  that  if  a  third  person  had  been  interested  in  the  goods  jointly 
with  the  two  co-plaintiffs  at  the  time  of  effecting  the  policy,  the  Plaintiffs  must  have 
been  nonsuited. 

{()  In  Sackville  v.  Ayleworth,  at  the  house  of  Chan.  Nottingham  coram  Charleton,  J., 
the  devisee  of  a  lunatic,  under  a  will  made  previous  to  the  lunacy,  having  brought  a 
bill  against  the  heir  at  law  to  examine  witnesses  touching  the  wdl,  in  perpetuam  rei 
memoriam,  the  bill  was  dismissed.     1  Vern.  106. 

((/)  Crmvfmd  v.  Hunter,  8  T.  R.  13. 

(a)"  S.  C.  3  Esp.  Rep.  168.     And  see  Halhead  v.  Abraham,  3  Taunt.  81. 
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last  Easter  term,  when  it  appeared  that  the  Plaintiff  was  a  horse-dealer  living  in  the 
country,  and  the  Defendant  a  stable-keeper  in  London  ;  that  there  had  been  consider- 
able dealings  between  them,  and  on  an  account  being  taken  a  balance  was  found  due 
to  the  former  for  horses  sold  up  to  the  II th  of  September  1797  by  the  Defendant  as 
agent  and  broker  to  the  Plaintiff;  that  on  or  about  that  day  the  Defendant  received 
other  horses  from  the  Plaintiff,  which  he  afterwards  sold  in  the  same  character,  and 
received  the  monej'  for  them  ;  that  on  this  action  being  commenced,  a  bill  of  par- 
ticulars was  obtained,  which  stated  the  Plaintiff's  demand  to  consist  of  two  items, 
first  for  money  owing  on  an  account  settled  and  balanced  for  horses  sold  and  delivered 
before  the  11th  of  September  1797;  secondly,  for  horses  sold  and  delivered  by  the 
Plaintiff  and  his  servants  to  the  Defendant  on  or  about  the  11th  of  September  1797  ; 
that  the  Defendant  had  paid  money  into  Court  generally,  and  in  so  doing  had  paid 
a  few  pounds  more  than  was  sufficient  to  satisfy  what  remained  due  upon  the  account 
balanced.  It  was  objected  by  the  Defendant,  that  the  second  item  of  the  bill  of  par- 
ticulars [244]  having  stated  the  Plaintiff's  demand  to  be  for  horses  sold  and  delivered 
to  the  Defendant,  no  evidence  ought  to  be  received  of  a  sale  by  the  Defendant  in  the 
character  of  agent  or  broker  for  the  Plaintiff,  so  as  to  entitle  the  latter  to  recover 
utider  the  count  for  money  had  and  received.  To  this  it  was  answered,  first  that  the 
Plaintiff  by  his  bill  of  particulars  was  only  confined  to  the  transaction  respecting  the 
horses  delivered  to  the  Defendant  on  or  about  the  11th  of  September  1797,  and  that 
he  was  at  liberty  to  make  any  claim  arising  out  of  that  transaction  ;  and  secondly, 
that  as  the  Defendant  had  paid  money  into  Court  generally  the  Plaintiff  was  at  liberty 
to  apply  that  money  to  the  count  for  money  had  and  received,  and  take  a  verdict  for 
the  remainder  of  his  demand  under  the  account  stated.  But  his  Lordship  being  of 
opinion  against  the  Plaintiff  on  both  points,  directed  a  nonsuit,  subject  to  the  opinion 
of  the  Court. 

Accordingly  a  rule  Nisi  for  setting  aside  this  nonsuit  having  been  obtained  on  a 
former  day, 

Bayley  and  Best,  Serjts.,  now  shewed  cause,  and  contended,  1st,  that  independent 
of  the  circumstance  of  money  being  paid  into  court,  the  Plaintiff  was  clearly  precluded 
from  going  into  evidence  of  a  sale  by  the  Defendant  as  his  agent,  since  if  it  were 
otherwise  a  bill  of  particulars  would  afford  the  means  of  surprise  upon  the  Defendant, 
instead  of  giving  him  notice  of  the  case  which  he  is  to  defend  ;  that  if  the  evidence 
offered  by  the  Plaintiff  were  to  be  received  merely  because  it  related  to  the  horses 
stated  in  the  bill  of  particulars,  it  would  be  very  difficult  to  draw  any  line  ;  and  that 
the  Plaintiff  could  not  suffer  by  being  confined  strictly  to  his  bill  of  particulars,  since 
if  he  wished  to  make  a  demand  in  the  alternative  he  might  have  an  opportunity  of 
doing  so,  by  stating  his  demand  alternately  in  the  bill  of  particulars  :  2dly,  That  if 
the  plaintiff'  were  precluded  by  the  bill  of  particulars  from  giving  evidence  of  the 
transaction  relative  to  the  horses,  he  could  not  be  at  liberty  to  apply  the  money  paid 
into  court  to  the  satisfaction  of  the  demand  arising  out  of  that  transaction  ;  for 
though  the  Defendant  by  paying  money  into  court  generally  had  admitted  the  con- 
tract stated  in  the  count  for  money  had  and  received  as  well  as  in  the  other  counts, 
yet  the  Plaintiff  was  under  the  necessity  of  shewing  the  amount  due  to  him  upon  that 
contract  to  be  equal  to  the  sum  paid  in,  from  doing  which  he  had  precluded  himself 
in  this  case. 

Cockell  and  Shepherd,  Serjts.  contri,  insisted,  that  by  the  bill  of  particulars  they 
were  merely  confined  to  the  transaction  relative  to  the  horses  in  question  ;  that  the 
object  of  a  bill  of  particulars  is  to  prevent  the  Defendant  from  being  surprised,  by 
infoiming  him  [245]  of  the  subject  of  the  Plaintifl's  demand,  and  that  if  a  Plaintiff  is 
prevented  from  going  into  eviclence  to  support  the  different  counts  of  his  declaration 
by  the  wording  of  his  bill  of  particulars,  it  will  become  necessary  for  him  to  vary  the 
wording  of  his  bill  of  particulars  with  as  much  nicety  as  his  declaration. 

Lord  Eldon,  Ch.  J. — We  are  of  opinion,  that  under  the  circumstances  of  this 
case  this  bill  of  particulais  is  not  sufficiently  large  to  let  in  the  evidence  which  the 
Plaintiff  wished  to  introduce.  The  declaration  contained  counts  for  horses  sold  and 
delivered,  for  money  had  and  received,  and  on  an  account  stated.  It  is  very  clear 
that  the  count  for  money  had  and  received  is  calculated  to  embrace  the  transaction 
of  the  sale  of  horses  on  the  Plaintiff's  account,  and  to  entitle  him  to  recover  the  pro- 
ceeds of  that  sale.  But  the  Defendant  having  applied  to  the  Plaintiff  to  state  the 
particulars  of  his  demand,  the  latter  informs  him  that  it  is  of  two  sorts ;  1st,  For  a, 
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balance  on  an  account  stated  between  tbeni,  and  2dly,  For  the  piices  of  horses  sold 
and  delivered.  In  consequence  of  this  explanation  the  Defendant  pays  into  court  a 
certain  sum  which  he  acknowledges  to  be  due  upon  the  account  stated,  and  considering 
that  the  rest  of  the  declaration  consists  of  a  demand  for  the  price  of  horses  sold  by 
him  on  account  of  the  Plaintiff,  and  a  demand  for  horses  sold  by  the  PlaititifT  to  him- 
self, the  former  of  which  is  abandoned  by  the  terms  of  the  bill  of  particulars,  he  comes 
prepared  to  say  at  the  tiial  that  he  owes  the  Plaintift"  nothing  on  his  latter  demand 
only.  Will  he  not  then  be  surprised  if  the  Plaintiti'  should  be  permitted  to  give 
evidence  applicable  to  that  demand  which  seemed  to  have  been  abandoned?  Tome 
it  appears,  that  a  contract  to  repay  money  received  on  a  sale  of  horses  by  comraifsion, 
is  as  difl'erent  from  a  contract  for  the  absolute  sale  of  horses  to  the  Defendant,  as  a 
contract  for  the  feed  of  the  horses  would  be.  It  has  been  contended,  that  this  decision 
will  introduce  great  nicety  into  bills  of  particulars;  but  I  think  it  woidd  be  sufficient 
for  the  bill  of  particulars  to  have  stated,  that  on  the  11th  of  September  the  horses  in 
question  were  sent  to  the  Defendant,  and  that  the  Plaintiff  demanded  the  value  of 
them  or  so  much  as  they  sold  for.  With  respect  to  the  payment  of  money  into  court, 
as  the  Defendant  has  admitted  a  balance  to  be  due  against  himself,  and  no  evidence 
was  given  applicable  to  the  count  for  horses  sold  and  delivered,  he  must  be  taken  to 
have  paid  the  money  in  on  the  account  stated.  On  these  grounds  we  think  the 
nonsuit  right. 

The  Court  however  gave  the  Plaintiff  leave  to  amend  his  bill  of  particulars  and  go 
to  a  new  tiial  on  payment  of  the  costs  subsequent  to  the  time  of  the  money  paid  into 
court. 

[246]    Allingham  v.  Flower  and  Another,  Sheriffs  of  London. 

June  30th,  1800. 

[Overruled,  Birn  v.  Bond,  1816,  6  Taunt.  556.] 

If  after  the  commencement  of  an  action  of  e-scape  against  the  sheriff  for  not  taking  a 
bail  bond,  good  bail  be  put  in  and  justified  in  the  room  of  bail  before  put  in  who 
by  the  practice  of  the  Court  were  a  mere  nullity,  the  Plaintiff  cannot  recover  (a). 

The  Plaintiff  having  commenced  an  action  against  one  John  Blower,  by  capias 
ad  res|)ondendum,  returnable  in  eight  days  of  Saint  Hilary,  Blower  on  the  24th  of 
January  put  in  bail,  but  one  of  them  being  clerk  to  Blower's  attorney,  the  Plaintiff 
treated  the  bail  as  a  nullity  and  demanded  an  assignment  of  the  bail-bond.  Finding 
however  that  no  bail-bond  had  been  taken,  and  that  Blower  had  been  suffered  to  go  at 
large  upon  the  undertaking  of  his  attorney,  the  Plaintif!"on  the  5th  of  Maich  brought 
an  action  against  the  present  Defendant  for  an  escape ;  after  the  commencement  of 
which  action,  vIe.  on  the  30th  of  April,  one  new  bail  was  added  in  the  original  action 
instead  of  the  attorney's  clerk,  and  justified  together  with  the  other. 

Early  in  Easter  Term  a  lule  was  obtained  by  Best,  Serjt.,  cilling  on  the  Plaintiff 
to  shew  cause  why  all  proceedings  in  the  action  of  escape  should  not  be  set  aside  for 
irregularity. 

On  shewing  cause  it  was  insisted  by  Shepherd,  Serjt.,  and  admitted  by  Best,  that 
there  was  no  irregularity  in  the  Plaintiff's  proceedings;  but  it  was  agreed  on  both 
sides,  that  the  parties  should  be  bound  by  the  opinion  of  the  Court  in  this  motion, 
lespecting  the  propriety  of  the  action. 

Shepherd  contended  that  the  bail  originally  put  in  were  as  no  bail,  Fenton  v. 
Buggies,  ante,  vol.  i.  p.  356  (6) ;  that  the  action  of  escape  therefore  was  regularly 
commenced  ;  and  that  beitig  once  regularly  commenced  it  could  not  be  defeated  by  bail 
subsequently  put  in.  He  observed,  that  in  the  case  of  Pariente  v.  Plumhtree,  ante,  p.  35, 
the  bail  were  put  in  before  the  action  was  actually  commenced,  and  the  only  question 
was,  Whether  the  Plaintiff  should  be  at  liberty  to  contend  in  an  action  of  escape,  that 
bail  were  not  put  in  at  the  return  of  the  writ,  when  they  had  been  allowed  according 
to  the  practice  of  the  Court? 

On  the  other  hand  it  was  urged  by  Best,  that  the  question  now  to  be  tried  was 
purely  a  question  of  practice  depending  on  the  rules  established  by  the  Court  respect- 

(a)  Vide  Turner  v.  Cary,  7  Eist,  607.     Bira  v.  Boni,  6  Taunt.  554. 
(i)  Vid.  et.  Wallace  v.  Arrowsmith,  ante,  p.  49. 
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ing  the  allowance  of  bail,  and  was  therefore  improper  to  be  tried  in  the  form  of  an 
action.  He  relied  on  the  case  of  Pariente  v.  Plumbtree,  and  Murray  v.  Durand,  Esp. 
N.  P.  Cas.  87,  there  cited  by  Mr.  Justice  [247]  Heath,  in  which  latter  case  the  bail 
were  not  put  in  until  after  the  action  commenced. 

Lord  Eldon,  Ch.  J.,  said,  that  the  present  case  certainly  went  further  than 
Pariente  v.  Plumbtree,  but  observed  that  it  seemed  to  have  been  the  opinion  of  Mr. 
Justice  Biiller  that  the  Court  ought  to  endeavour  to  find  some  means  of  stopping  pro- 
ceedings of  this  kind  in  which  questions  of  practice  only  were  involved. 

The  Court  having  taken  time  to  consider  of  their  opinion. 

Lord  Eldon,  Ch.  J.,  on  this  day  said  ;  In  the  case  of  Murray  v.  Durand  the  action 
of  escape  was  brought  before  any  bail  had  been  put  in,  yet  on  the  rule  for  the  allow- 
ance of  bail  being  produced  at  the  trial.  Lord  Kenyon  said,  "  By  the  rule  now  produced 
it  appears  that  the  Defendant  has  satisfied  the  exigence  of  the  writ ;  bail  above  having 
been  put  in,  and  having  justified,  that  is  now  subsisting  bail,  and  mu-^t  be  taken  nunc 
pro  tunc."  Mv  Brother  Buller  went  the  same  length  in  Pariente  v.  Plumbtree,  and  the 
doctrine  in  Fuller  v.  Prest,  7  Term  Kep.  109,  seems  to  admit  the  principle. 

Per  Curiam.     Rule  absolute. 


(In  the  House  of  Lords.) 

Moor  v.  Denn  ex  dem.  Mellor;  in  Error.     July  1st,  1800. 

[S.  C.  7  Bro.  P.  C.  607.     See  Doe  v.  Allen,  1800,  8  T.  R.  503  ;  Eoe  v.  Daw,  1815, 
3  M.  &  S.  522 ;  Tomkins  v.  Jmes,  1889,  22  Q.  B.  D.  602.] 

A.  after  giving  a  life-estate  in  certain  copyholds  to  B.  devised  as  follows  :  "All  the 
rest  of  my  lands,  tenements  and  hereditaments,  either  freehold  or  copyhold,  what- 
soever and  wheresoever  ;  and  also  all  my  goods,  &c.  after  payment  of  my  just 
debts  and  funeral  expeiices,  I  give  devise  and  bequeath  the  same  unto  ray  wife 
S.  C."     Held  that  under  this  devise  S.  C.  took  only  an  estate  for  life  (a). 

A  writ  of  error  having  been  brought  to  reverse  the  judgment  given  in  this  case 
by  the  Court  of  Exchequer  Chamber  (vid.  ante,  vol.  i.  p.  558),  the  Plaintiff  in  error 
prayed  that  the  judgment  of  that  Court  might  be  reversed,  and  the  former  judgment 
of  the  Court  of  King's  Bench  in  his  favour  (see  5  Term  Rep.  558,  and  6  Term  Rep. 
175)  affirmed,  for  the  following  among  other  Reasons  : 

Because  there  are  no  words  in  the  will  of  John  Carr  which  can  pass  any  more  than 
an  estate  for  life  to  Sissily  Carr,  consequently  upon  her  death  the  estate  of  the  Defen- 
dant in  error  ceased,  and  the  premises  in  question  descended  to  the  Plaintiff  in  error 
as  the  heir  of  John  Carr.  Edward  Law. 

Geo.  Wood. 

[248]  The  Defendant  in  error  submitted  that  the  opinion  and  judgment  of  the 
Court  of  Exchequer  Chamber  were  right  and  according  to  law,  and  that  the  same 
ought  to  be  affirmed,  and  the  original  judgment  of  the  Court  of  King's  Bench  reversed 
for  the  following  among  other  Reasons  : 

First,  Because  by  the  known  and  established  rules  of  law  in  the  construction  of 
devises,  the  intention  of  the  testator,  as  far  as  the  same  can  be  collected  from  the 
whole  of  his  will,  is  to  be  carried  into  effect,  although  the  words  used  by  him  in  his 
will  would  not  be  sufficient  if  used  in  a  deed  to  pass  such  estate  as  it  appears  to  have 
been  his  intention  to  devise. 

II.  Because  it  was  evidently  the  intention  of  the  testator  to  give  every  thing 
absolutely  to  his  wife  which  he  had  a  power  to  dispose  of,  and  which  he  had  not 
before  given  to  his  kinsman  Nicholas  Lister.  This  intention  is  manifest  from  the 
general  words  used  by  him  in  the  residuary  clause,  which  to  a  person  unacquainted 
with  the  strict  rules  of  law  must  have  appeared  as  comprehensive  as  possible ;  which 
do  pass  the  absolute  property  in  the  testator's  personal  estate,  and  must  have  been 
supposed  by  him  to  operate  in  the  same  manner  on  the  real. 

(a)  Vide  Gondiitle  v.  Maddern,  4  East,  496.  Doe  d.  Stevens  v.  SnelUng,  5  East, 
87,  92.  Robinson  v.  Grey,  9  East,  1-7.  Doe  v.  Ramsbotham,  3  M.  &  S.  516.  Roe  v. 
Daw,  3  M.  and  S.  518,  521. 
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III.  Because  it  appears,  that  considering  the  said  Sissily  Cair  as  the  great  object 
of  his  bounty,  and  therefore  best  able  to  bear  the  burthen  of  paying  his  debis  and 
funeral  expences,  the  testator  imposed  on  her  the  duty  of  paying  the  same,  as  the 
condition  annexed  to  the  enjoyment  of  the  property  devised  to  her.  In  consequence 
of  which  the  said  Sissily  Carr  either  could  not  take  the  estate  devised  to  her  without 
discharging  the  testator's  debts  and  funeral  expences;  or  l)y  accepting  the  same 
estate,  became  liable  to  the  payment  of  those  debts  and  funeral  expences;  a  burthen 
which,  if  she  only  took  an  estate  for  her  life  in  the  premises  devised  to  her,  might  by 
possibility  have  been  greater  than  the  benefit  to  be  derived  from  such  devise  ;  whereas 
the  law  always  presumes  that  by  the  devise  of  property  the  testator  intends  a  benefit 
and  not  an  injury  to  his  devisee. 

IV.  Because  the  present  case  is  not  to  be  distinguished  in  principle  from  the  case 
of  Doe  on  the  demises  of  I'ahmr  and  others  against  Richard!',  3  Term  Rep.  356,  in  wliich 
it  was  held  that  a  devisee  under  a  residuary  bequest  similar  in  efl'ect  to  the  present 
took  a  fee-simple  in  the  lands  devised.  The  words  in  that  will  were,  "All  the  rest, 
residue,  and  remainder  of  my  messuages,  lands,  tenements,  hereditaments,  goods, 
chattels,  [249]  and  personal  estate  whatsoever,  my  legacies  and  funeral  expences 
being  thereout  paid,  I  give,  devise,  and  bequeath  unto  my  sister  Jane  Dewdney ; 
and  do  hereby  constitute  and  appoint  her  whole  and  sole  executrix  and  residuary 
legatee  of  this  my  will."  Every  argument  of  intention  drawn  from  the  expres- 
sions which  are  used  in  that  will  arises  also  out  of  the  will  in  question,  and  may 
be  applied  at  least  with  equal  force  to  the  present  case.  No  material  distinction  can 
be  taken  between  the  form  of  the  charge  found  in  that  will,  viz.  "  my  legacies  and 
funeral  expences  being  thereout  paid,"  and  in  the  present,  viz.  "after  payment  of  my 
just  debts  and  funeral  expences."  In  both  cases  according  to  the  strict  grammatical 
construction,  the  payment  of  the  charge  should  precede  the  estate.  The  word  "there- 
out," which  is  used  in  the  charge  of  Doe  v.  Palmer,  must  be  implied  in  the  present 
case,  and  then  it  ought  to  bear  the  same  construction,  or  if  sotue  such  word  is  not  to 
be  implied,  the  payment  of  the  debts  and  legacies  must  be  a  precedent  condition  to  the 
devisee's  taking  any  estate,  and  the  argument  from  it  will  be  still  stronger,  that  she 
takes  a  fee,  as  she  might  otherwise  pay  more  than  she  would  receive. 

V.  Gibes. 
Wm.  Lamb. 

This  case  was  argued  at  the  bar  of  the  House  of  Lords  on  the  27th  June  by  Law 
and  "Wood  for  the  Plaintiffs  in  error,  and  by  Gibbs  and  Lamb  for  the  Defendants 
in  error. 

Macdonai.d,  Ch.  B.,  on  this  day  delivered  the  opinion  of  the  judges,  in  substance 
as  follows  : — In  offering  to  Your  Lordships  the  reasons  for  the  opinion  which  we  have 
formed  on  this  case,  I  shall  avoid  a  minute  examination  of  the  great  variety  of  cases 
which  bear  on  this  subject :  contenting  myself  after  what  Your  Lordships  have  already 
heard  from  the  bar,  with  alluding  to  those  fiora  which  the  principles  on  this  subject 
are  chiefly  to  be  extracted,  and  with  the  application  of  those  principles  to  the  present 
case. 

The  devise  on  which  the  question  arises  means  to  give  some  interest  in  a  real 
estate  to  the  widow  of  the  testator  to  the  prejudice  of  the  heir  at  law.  What  quantity 
of  interest  it  was  his  intent  to  give  as  disclosed  by  the  words  which  he  has  used,  is 
the  question  for  Your  Lordships'  determination.  One  fundamental  rule  upon  the 
construction  of  the  words  of  a  will  is,  that  those  words  ought  to  have  an  apparent 
intent,  and  not  be  ambiguous  or  doubtful  if  the  heir  is  thereby  to  be  disinherited.  [250] 
Another  rule  is,  that  the  intention  of  the  testator  collected  from  the  words  he  has 
used  is  to  prevail,  if  it  be  not  in  contradiction  to  some  established  rule  of  law.  And 
in  order  to  preserve  uniformity  and  consequently  security  in  administering  the  law 
of  real  property  devised  by  will,  it  is  necessary  that  the  sense  which  has  been  put 
upon  particular  modes  of  expression  should  be  adhered  to.  If  a  devise  of  lands  be 
to  A.  without  words  of  limitation,  an  estate  for  life  only  shall  pass  by  that  devise, 
yet  from  other  provisions  and  expressions  an  intent  may  be  manifested  which  will 
supply  the  want  of  such  words.  The  words  in  the  present  case  are,  "First  I  give 
and  devise  unto  my  kinsman  Nicholas  Lister  of  Creswick  Greave  in  the  parish  of 
Ecclesfield  yeoman  all  that  my  customary  or  copyhold  messuage  or  tenement  with 
the  appurtenances  situate  aud  beiug  iu  ficclesfield  aforesaid,  as  the  same  is  now  iii 
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the  tenure  or  oceupation  of  Valentine  Sykes  ;  all  the  rest  of  my  lands  tenements  and 
hereditaments  either  freehold  or  copyhold  whatsoever  and  wheresoever  and  also  all 
my  goods  chattels  and  personal  estate  of  what  nature  or  kind  soever  after  payment  of 
my  just  debts  and  funeral  expences  I  give  devise  and  bequeath  the  same  unto  my 
loving  wife  Sissily  Carr,  and  I  do  hereby  nominate  and  appoint  her  sole  executrix  of 
this  my  last  will  and  testament."  The  question  for  Your  Lordships'  determination 
will  be,  Whether  according  to  the  established  rules  of  construing  devises  of  this  sort 
an  estate  for  life  passes  to  the  widow  of  the  testator,  or  an  estate  in  fee?  It  is  clearly 
settled  in  a  variety  of  cases,  that  if  one  devise  his  estate  to  another,  paying  his  debts, 
or  he  paying  his  debts,  or,  paying  a  sura  in  gross,  a  fee  must  necessarily  pass,  because 
as  the  devisee  is  to  pay  the  debts  or  money  in  all  events,  and  his  interest  may  cease 
before  he  is  repaid  out  of  the  estate  if  it  be  only  an  estate  for  life,  he  may  be  a  loser, 
which  the  testator  cannot  be  supposed  to  have  intended.  The  testator  is  therefore 
deemed  to  have  devised  an  interest  which  will  secure  the  payment  of  the  debts  or  sum 
in  gross  by  the  devisee  without  the  hazard  of  loss  on  his  part.  But  if  the  testator 
direct  the  debts  or  sum  in  gross  to  be  paid  out  of  the  profits  of  the  land,  then,  inasmuch 
as  the  land  and  not  the  devisee  is  to  bear  the  burden,  no  ground  is  laid  for  inferring 
that  any  greater  quantity  of  interest  was  intended  to  be  given  than  is  precisely 
expressed.  So  if  an  annual  payment  by  the  devisee  to  another  person  be  directed 
by  the  will  to  continue  during  the  life  of  such  other  person,  as  the  devisee  may  be  a 
loser  if  he  do  not  survive  that  person,  an  intent  is  from  thence  col-[251]-lected  that 
he  is  to  take  a  fee.  The  point  to  be  considered  then  will  be.  Whether  the  words 
used  in  this  will  are  materially  distinguishable  from  those  used  in  other  wills,  and 
which  have  been  held  not  to  denote  au  intention  so  expressed  by  the  devisor  as  to 
enlarge  that  which  would  otherwise  be  an  estate  for  life  only  into  an  estate  in  feel 
This  will  depend  upon  the  eflfect  of  the  word  "rest,"  of  the  word  "hereditaments," 
and  of  the  provision  "  after  payment  of  my  just  debts  and  funeral  expences." 

In  the  case  of  Canning  v.  Canning,  Mosely,  240,  the  words  used  by  the  devisor 
were,  "  all  the  rest  residue  and  remainder  of  my  messuages  lands  tenements  and 
hereditaments  after  my  debts  legacies  and  funeral  expences  are  fully  satisfied  I  give 
in  trust  for  my  daughter :  "  the  trustees  took  but  an  estate  for  life.  The  authority 
of  this  case  has  been  said  to  be  questionable  by  reason  of  the  inaccuracy  of  many  cases 
in  the  book  in  which  it  is  reported.  But  one  of  the  learned  judges  has  compared  the 
case  as  reported  with  the  register's  book,  and  it  is  found  to  be  very  correctly  reported. 
It  appears  that  the  Court  upon  long  debate  declared  that  the  words  "rest  residue  and 
remainder  "being  without  words  of  limitation  could  not  operate  on  the  inheritance: 
this  therefore  seems  a  direct  authority  on  this  part  of  the  case.  In  the  present  case 
the  testator  has  given  an  estate  to  N.  Lister,  which  for  want  of  words  of  limitation 
amounts  only  to  an  estate  for  life,  and  when  he  devises  the  rest  of  his  lauds,  &c.  it 
would  be  too  strong  a  construction  of  that  relative  word  "  rest,"  after  what  had  been 
determined  in  the  cases  referred  to,  to  suppose  it  to  pass  all  the  interest  he  had  in 
all  other  lands  and  the  reversionary  interest  in  the  lands  before  devised.  The  circum- 
stance therefore  of  this  being  a  residuary  devise  does  not  seem  suflacient  to  eidarge 
that  devise  beyond  the  legal  import  of  the  words  used  in  the  will  itself. 

Nor  do  I  conceive  the  word  "  hereditaments  "  will  have  that  effect.  The  settled 
sense  of  that  word  is  to  denote  such  things  as  may  be  the  subject  matter  of  inheritance, 
but  not  the  inheritance  itself,  and  cannot  therefore,  by  its  own  intrinsic  force  enlarge 
an  estate,  prima  facie  a  life  estate  into  a  fee  (a).  It  may  have  weight  under  particular 
circumstances  in  explaining  the  other  expressions,  from  whence  it  may  be  collected 
in  a  manner  agreeable  to  the  rules  of  law  that  the  testator  intended  a  [252]  fee. 
This  word  occurred  in  the  case  of  Canning  v.  Canning,  but  the  effect  now  contended 
for  was  not  allowed  to  it,  and  the  case  of  Hopewell  v.  Ackland,  Salk.  239,  was  there 
referred  to  by  the  Court  as  having  settled  that  point. 

The  remaining  consideration  is.  Whether  by  the  words  "after  payment  of  my 
just  debts  and  funeral  expences  "  an  intention  to  pass  a  fee  is  so  denoted  according  to 
the  established  rules  of  construction,  as  to  manifest  an  intention  that  those  debts  and 
expences  should  be  a  charge  on  the  devisee  or  on  the  lands  in  her  hands.  If  these 
words  are  considered  as  charging  the  lands  in  the  hands  of  the  wi'low,  in  that  case 

(a)  In  addition  to  the  cases  cited  in  the  former  argument  on  this  head,  see  what 
is  said  by  Lord  Kenyon  in  Doe  d.  Small  v.  Allen,  S  T.  R.  503, 
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according  to  the  established  principles  she  would  take  a  fee,  or  she  might  otherwise 
be  a  loser  by  the  devise  ;  if  oti  the  rents  and  profits  of  the  lands,  her  interest  would  be 
only  for  her  life  (a)'.  Iti  Dickins  v.  Marshall,  Cro.  Eliz.  330,  words  nearly  similar  and 
of  the  same  import  were  used,  viz.  "after  ray  debts  and  legacies  paid,"  but  it  was  held 
that  only  a  life  interest  passed.  In  Canning  v.  Canning  the  same  was  adjudged  where 
the  words  were,  "after  my  just  debts  funeral  expences  and  legacies  are  fully  satisfied 
and  paid." 

I  am  free  to  own  that  I  formerly  held  an  opinion  that  the  words  of  charge  in  this 
will  were  a  charge  on  the  lands  in  the  hands  of  the  devisee;  and  that  opinion  was 
founded  upon  the  then  latest  aulhoiily  of  Doe  tl.  Palmer  v.  Richards,  3  T.  K.  356.  To 
nie  that  case  did  then  and  does  still  appear  to  bear  a  very  close  resemblance  to  the 
present.  The  words  used  by  the  testator  in  that  case  are  almost  exa';tly  similar  to 
the  present ;  excepting  that  in  that  case,  after  the  devise  of  the  rest  and  residue  of 
his  lands,  tenements,  and  heieditainents,  and  all  personal  estate  whatsoever,  the 
testator  adds,  "  ray  legacies  and  funeral  expences  being  thereout  paid  ;"  whereas  in 
the  present  case  the  words  are,  "  after  payment  of  my  just  debts  and  funeral  expences." 
The  word  "thereout"  is  a  word  of  reference:  it  would  be  the  same  thing  therefore 
if  the  words  referred  to  were  themselves  repeated,  in  which  case  the  sentence 
would  run  thus :  "  My  legacies  and  funeral  expences  being  paid  out  of  the  rest  and 
residue  of  my  lands  tenements  and  hereditaments  and  [253]  all  personal  estate 
whatsoever."  I  am  unable  to  distinguish  the  difference  between  devising  lands  to 
any  one  "after  paying  his  legacies,"  or  "bis  legacies  being  paid  thereout."  In  both 
cases  they  are  to  be  paid  out  of  the  land  which  is  the  subject  of  the  devise.  A  devise 
to  an  individual  after  paying  debts  seemed  to  me  to  mark  the  same  intent  of  charging 
the  land  in  the  hands  of  the  devisee,  as  a  devise  to  an  individual,  the  testator's  debts 
being  paid  out  of  the  land  devised.  Accordingly  I  find,  in  the  case  of  Baddtly  v.  Ltpping- 
well,  that  Mr.  Justice  Wilmott,  in  giving  the  judgment  of  the  Court,  (Mr.  Justice  Yates 
being  present,)  where  copyhold  tenements  had  been  devised  without  words  of  limita- 
tion to  one  sister,  she  paying  thereout  an  annuity  to  another  sister,  says  thus  :  "  It 
is  objected  that  the  testator  has  expressly  directed  40s.  a  year  to  her  sister  Elizibeth 
to  be  paid  thereout;  and  it  is  urged  that  this  is  equivalent  to  making  it  payable  out 
of  the  lents  and  profits  ;  and  I  think  it  is  so"  (3  liurr.  1541).  If  then  that  be  so, 
though  there  be  no  substantial  difference  between  Doe  d.  Palmer  v.  Richards  and  the 
present  case,  yet  I  am  of  opinion,  that  notwilhstatidiiig  that  determination  the  weight 
of  authority  obliges  me  to  conclude  that  Sissily  Carr  took  only  an  estate  for  life. 

After  hearing  the  opinion  of  the  Judges,  the  House  on  the  motion  of  the  Lord 
Chancellor  resolved,  that  the  judgment  of  the  Court  of  Exchequer  Chamber  should 
be  reversed,  and  the  judgment  of  the  Court  of  King's  Bench  affirmed. 

M.  Tattersall,  Administratrix  of  W.  Tattersall,  v.  Groote.     July  Ist,  1800. 

Covenant  by  the  Plaintiff  as  administratrix  on  a  breach  subsequent  to  the  death  of 
her  intestate,  and  judgment  against  her  on  demurrer:  held  that  she  was  not  liable 
to  costs  (a)-. 

Judgment  for  the  Defendant  having  been  given  in  this  case,  on  demurrer  to  an 
action  brought  by  the  Plaintiff  as  administratrix,  for  breach  of  a  covenant  entered  into 
with  her  intestate,  but  broken  since  his  death  (vide  ante,  p.  13),  a  rule  nisi  was  obtained 
on  a  former  day  to  direct  the  prothonotary  to  tax  the  Defendant  his  costs,  notwith 
standing  the  Plaintiff  sued  in  the  character  of  administratrix. 

Shepherd,  Serjt.,  shewed  cause.     In  the  23  H.  8,  c.  15,  which  gives  costs  to  the 

(a)i  Upon  this  subject  see  Bro.  Abr.  tit.  Testament,  pi.  18,  tit.  Estates,  pi.  78. 
Colyer's  case,  6  Co.  16.  IFellock  v  Hammond,  Cro.  Eliz.  204.  JFalker  v.  Collier,  Cro. 
Eliz.  378.  Spicer  v.  Spicei;  Cro.  Jac.  527.  Greeve  v.  Dewell,  Cro.  Jac.  599.  Reed  v. 
Hatlon,  2  Mod.  25.  Sir  Thomas  Musc/iamp  v.  Bluet,  Bridgm.  132.  Redoubt  v.  Redoubt, 
Hil.  1713,  Vin.  Abr.  tit.  Devise,  Q.  a.  pi.  13.  Goodrighl  d.  Baker  v.  Stacker,  5  T.  R.  18. 
Andrew  v.  Southouse,  5  T.  R.  292.     Doe  d.  JVilley  v.  Holmes,  8  T.  R.  1. 

(a)2  Vide  Cook  v.  Lurxis,  2  Eist,  395-398.  Hollis  v.  Smith,  10  Ei?t,  293.  Comber 
V.  Hardcaslle,  3  B  and  P.  115.  Powley  v.  Newton,  6  Taunt.  453.  Jones  v.  Jones, 
1  BIng.  249, 
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Defer.dant  upon  a  nonsuit  or  verdict  in  his  favour,  and  in  the  8  and  9  "W.  3,  c.  11,  s.  2, 
which  gives  him  costs  [254]  upon  demurrer,  executors  are  not  named  ;  and  the  same 
construction  has  been  put  by  the  courts  upon  both  statutes.  The  Plaintiff,  therefore, 
is  not  liable  to  costs  upon  a  demurrer,  unless  where  he  would  be  liable  on  a  nonsuit 
or  verdict  against  him.  The  principle  on  which  the  courts  have  proceeded,  is,  that 
where  a  Plaintiff  is  under  the  necessity  of  naming  himself  executor  or  administrator, 
there  he  shall  not  pay  costs  ;  but  if  he  might  have  brought  the  action  in  his  own  name, 
and  yet  names  himself  executor  or  administrator  unnecessarily,  he  shall  pay  them. 
Harrin  et  Ux.  v.  Hanna,  Cas.  temp.  Hardw.  204,  and  Cocierill  and  JFifev.  Kynaston, 
4  T.  R.  277.  In  the  present  case  it  was  impossible  for  the  Plaintiff  to  have  brought 
this  action  except  in  her  character  of  administratrix  ;  for  though  the  breach  was 
subsequent  to  the  death  of  the  intestate,  yet  the  terms  of  the  covenant  under  which 
the  Plaintiff  sue?,  only  enable  her  to  declare  as  administratrix,  being  a  covenant 
between  the  parties  for  "  themselves,  their  executors,  and  administrators." 

Lens,  Serjt.,  in  support  of  the  rule.  The  mere  circumstance  of  the  Plaintiff  being 
under  the  necessity  of  naming  herself  administratiix  is  not  sufficient  to  exempt  her 
from  the  payment  of  costs.  The  cause  of  action  arose  within  her  own  time  and  her 
own  knowledge ;  and  according  to  Lee,  J.,  in  Harris  v.  Uanna,  "  the  rule  is,  that 
where  the  cause  of  action  arises  after  the  testator's  death,  the  executor  is  liable  for 
costs,  because  then  he  is  supposed  a  sufficient  judge  of  the  cause  to  found  an  action." 
So,  in  Jenkins  and  TVife  v.  Plume,  1  Salk.  207,  the  Court  say,  "  it  is  only  by  construc- 
tion that  an  executor  is  out  of  the  23  H.  8,  and  the  reason  is,  because  he  is  not  privy 
to  the  original  cause  of  action."  The  same  doctrine  is  recognized  in  Bollard  v.  Spencer, 
7  T.  R.  359,  where  Lord  Kenyon  observes,  that  "  the  rule  excusing  executors  from 
paying  costs  is  founded  on  this  principle,  that  they  are  not  supposed  to  be  conusant 
of  the  real  situation  of  the  testator's  affairs." 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Eldon,  Ch.  J.  (who,  after  stating  the  case,  proceeded  thus):  The  ground 
on  which  this  motion  has  been  made  is,  that  although  the  Plaintiff  has  sued  in  her 
character  of  administratrix,  yet  that  she  has  sued  upon  a  cause  of  action  which  accrued 
in  her  own  time,  namely,  the  refusal  of  the  Defendant,  after  the  [255]  death  of  the 
inttstate,  to  nominate  an  arbitrator.  After  looking  into  all  the  cases,  we  are  of 
opinion,  that  if  the  cause  of  action  arose  in  the  time  of  the  administratrix,  and  if  it 
was  not  absolutely  necessary  for  her  to  sue  in  her  character  of  administratrix,  she 
will  be  liable  to  costs.  It  is  impossible  to  deny,  that  among  the  great  variety  of  cases 
upon  this  subject,  and  owing  to  the  inclination  of  the  Court  to  narrow  the  indulgencd 
given  to  executors  and  administrators  in  this  respect,  some  cases  are  to  be  found  in 
which  the  simple  fact,  that  the  cause  of  action  has  arisen  subsequent  to  the  death  of 
the  testator  or  intestate,  has  been  held  sufficient  to  subject  the  executor  or  adminis- 
trator to  costs.  But  on  a  review  of  all  the  cases,  we  think  that  the  sound  doctrine  to 
be  collected  from  them  is,  that  if  the  executor  or  administrator  must  sue  as  such  on 
the  contract  made  with  the  testator  or  intestate,  he  is  not  liable  to  the  payment  of 
costs,  though  the  cause  of  action  arose  after  the  death  of  the  testator  or  intestate. 
This  doctrine  seems  to  be  founded  on  the  act  of  parliament,  of  which  all  the  cases  are 
an  exposition,  namely  the  23  H.  8,  c.  15.  Attending  to  the  language  of  that  act, 
perhaps  we  may  be  authorized  to  say,  that  the  sound  principle  on  which  the  exemp- 
tion of  the  executors  and  administrators  rests,  is  not  the  degree  of  ignorance  under 
which  they  may  be  supposed  to  lie,  but  that  the  exemption  founds  itself  on  the 
description  of  the  actions  contained  in  the  statute  in  which  costs  are  to  be  paid. 
The  words  are  "  Any  action,  bill,  or  plaint  of  debt  or  covenant  upon  any  especialty 
made  to  the  Plaintiff  or  Plaintiffs,  or  upon  any  contract  supposed  to  be  made  between 
the  Plaintiff  or  Plaintiffs  and  any  other  person  or  persons."  The  statute  of  4  Jac.  1, 
c.  3,  does  not  carry  the  matter  farther.  The  exposition  of  the  early  cases  seems  to 
be,  that  if  the  contract  be  not  made  with  the  executor  or  administrator,  but  with  the 
testator  or  intestate  whom  they  represent,  then  it  is  not  an  action  "  upon  a  contract 
supposed  to  be  made  with  the  plaintiff  and  any  other  person  or  persons,"  in  the 
language  of  the  act.  Certainly  the  subsequent  eases  have  gone  to  the  extent  of 
saying,  that  if  the  Plaintiff  could  have  declared  on  the  transaction  as  on  a  contract 
made  with  himself,  he  shall  be  liable  to  costs,  though  he  does  unnecessarily  describe 
himself  executor  or  administrator.     In  a  case  as  early  as  21  Jac.  1,  Trehorns.  Clayhrook, 
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Winch,  70  (Hutt.  68,  S.  C),  it  is  laid  down,  "  that  if  executors  are  nonsuit  or  jndf^incnt 
given  against  them  upon  a  verdict,  they  shall  not  pay  costs  within  the  [256]  23  H.  8, 
or  4  Jac.  for  the  statute  speaks  of  any  contract  or  specialty  made  with  the  PiainliiT, 
or  between  the  Plaintiff  and  Defendant,  and  the  executor  brings  an  action  upon  the 
contract  of  another."  So  in  Anon.  1  Vent.  92,  the  distinction  taken  is,  that  costs 
shall  not  be  paid  where  the  action  is  merely  in  right  of  the  intestate  ;  but  where  it  is 
needless  for  the  Plaintifito  name  himself  executor  or  administrator,  there  they  shall 
be  paid.  In  Biglaml  v.  Robinson,  3  Salk.  105,  it  is  laid  down,  that  wherever  an 
executor  must  sue  as  such,  as  for  instance,  where  he  brings  debt  on  bond  due  to  his 
testator,  he  shall  not  pay  costs.  And  in  Porlman  v.  Can/',  2  Ld.  Rfiym.  1413,  the 
same  doctrine  was  held,  where  a  breach  was  assigned  in  the  time  of  the  executor,  the 
Court  saying  the  bond  was  the  cause  of  action,  and  the  Plaintiff  could  not  sue  but  as 
executor.  Again,  in  Nichola.t  v.  Killegrew,  1  Ld.  Raym.  437,  it  was  agreed,  that  it  is 
not  to  any  [)uipose  for  a  Plaintiff  to  name  himself  executor  where  he  ought  not  so  to 
do,  but  that  if  he  ground  his  action  upon  the  same  contract  that  was  to  the  testator, 
he  shall  not  pay  costs  if  he  fail  in  the  suit.  This  distinction  saves  whole  all  the  cases 
where  an  executor  could  declare  upon  a  conversion  in  his  own  time  :  in  such  case  he 
stands  in  the  situation  of  an  assignee,  and  the  contract  may  be  considered  as  made 
with  himself.  And  it  does  seem  to  me,  that  this  distinction  is  the  true  principle  to  be 
extracted  from  the  three  cases  in  the  Terra  Reports  of  Cockerill  and  Wife  v.  Ki/naston, 
GohUhimyte  and  Wife,  v.  I'etrie  (5  Term  Rep.  234),  and  Bollard  ami  Wife  v.  Spencer. 
Perhaps  it  may  be  enough  to  refer  generally  to  these  cases,  the  substance  of  which  is 
well  collected  in  HuUock's  Law  of  Costs  (from  p.  173  to  199),  in  the  new  edition  of 
Bacon's  Abridgment,  by  frwillira,  and  in  p.  349,  of  a  new  treatise  on  the  Law  of 
Executors  and  Administrators,  by  a  gentleman  of  Lincoln's  Iini  (c).  Without  stating 
it  to  be  possible  to  reconcile  all  the  casus,  it  is  enough  for  us  to  say,  that  the  doctrine 
last  adopted  proceeds  on  the  principle  which  I  have  now  mentioned.  The  case,  there- 
fore, is  reduced  to  this  :  it  being  admitted  that  the  cause  of  action  arose  in  the  life  of 
the  administratrix,  could  she  declare  on  this  contract  as  made  with  herself?  We 
think  that  she  necessarily  named  herself  administratrix,  and  that  she  is  therefore  not 
liable  to  the  payment  of  costs. 

Per  Curiam.     Rule  discharged  (d). 

[257]    Da  Costa  v.  Clarke.    July  1st,  1800. 

Plaintiff  in  replevin  pleaded  in  bar  to  an  avowry  for  damage  feasant,  that  the  locus 
in  quo,  from  time  whereof,  &c.  ought  to  be  open  and  common  "  on  or  before  the 
15th  of  October,  when  the  corn  was  cut  and  cariied,  and  from  thence  for  a  long 
time,  to  wit,  for  three  weeks  and  upwards;"  that  the  Plaintiff',  at  the  time  when, 
&c.  put  in  his  cattle,  "  the  same  time  being  when  the  said  field  was  and  ought  to 
be  open  and  common  as  aforesaid."  Held  that  the  plea  was  bad  for  uncertainty 
even  after  verdict,  the  right  of  common  being  too  generally  described  both  in  its 
commencement  and  conclusion  (a). 

Replevin  of  a  cow.  The  Defendant  pleaded,  1st,  the  general  issue  non  cepit : 
2dly,  an  avowry  that  as  lessee  of  the  locus  in  quo  he  distrained  the  cow  damage 
feasant ;  3iily,  a  cognizance  as  bailiff  of  one  R.  L.,  to  whom  he  had  underlet  the  locus 
in  quo.  After  joining  issue  on  non  cepit,  the  Plaintiff  pleaded  in  bar  to  the  avowry, 
"that  the  said  field  called  Broad  Field,  containing  divers,  to  wit,  100  acres,  whereof 
the  said  place  in  which,  &e.  was  and  is  pircel  as  aforesaid  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary  of  right  hath  been,  and  ought  to  have  been, 
and  still  of  right  ought  to  be  open  and  common,  in  manner  following  ;  that  is  to  say, 
open  every  third  year,  that  is  to  say,  on  or  before  the  15th  day  of  October,  when  the 
corn  was  cut  and  carried  off  the  same  for  a  long  time,  to  wit,  for  three  weeks  and 
upwards;"  and  that  before  the  said  time,  when,  &e.  one  L  B.  was  seised  in  a  fee  of 
a  messuage  and  two  acres  of  land,  with  the  appurtenances  situate  at,  &c. ;  and  that 
he  and  all  those,  whose  estate  he  had  and  hath  in  the  said  messuage  and  land,  with 

(c)  Toller's  Law  of  Executors  and  Administrators. 

(d)  Vide  etiam  Wilton  Executrix  v.  Hamilton,  ante,  vol.  i.  p.  445. 
(a)  S.  C.  post,  376,  as  to  costs, 
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the  appurtenances  for  the  time  being,  from  time  whereof,  &c.  have  used  and  been 
accustomed  to  have,  and  of  right  ought  to  have  for-  themselves  and  their  tenants, 
occiipiers  of  the  said  messuage  and  land,  with  the  appurtenances,  common  of  pasture 
for  all  his  and  their  commouable  cows,  levant  &  couchant,  on  the  said  messuage  and 
land,  with  the  appurtenances  in  the  said  field  called  Broad  Field,  of  which  the  said 
place,  in  which,  &c.  is  parcel,  "every  third  year  when  the  same  was  open,  and  not 
sown  and  cultivated  in  manner  aforesaid,"  as  to  the  said  messuage  and  land,  with  the 
appuitenances  appertaining;  that  the  said  I.  B.  demised  to  the  Flaiutitf  from  year  to 
year  ;  that  by  virtue  of  this  demise  the  Plaintiff  became  possessed  of  the  said  messuage 
and  lands,  with  the  appurtenances,  and  being  so  possessed  before  the  said  time  when, 
&c.  put  the  said  cow,  being  his  commonable  cow,  levant  &  couchant,  on  his  said 
messuage  and  land,  with  the  appurtenances,  into  the  said  field,  to  use  his  common  of 
pasture  there,  as  it  was  lawful  for  him  to  do,  "  the  same  time  and  from  thence  until 
and  at  the  taking  of  the  same  as  aforesaid,  [258]  being  when  the  said  field  was  and 
ought  to  be  open  and  common  a?  aforesaid;"  that  the  cow  was  in  the  said  place  in 
which,  &c.  parcel,  &c.  until  Defendant  of  her  own  wrong,  &c.  And  this,  &o.  where- 
fore, &c.  To  the  cognizance  a  similar  plea  in  bar  was  pleaded.  The  Defendant 
replied,  that  Broad  Field  ought  to  be  open  every  third  year,  only  whilst  every  part 
thereof  has  been  unsown  with  corn  or  grain,  and  not  at  any  time  after  or  whilst  the 
same  or  any  part  thereof  hath  been  sown  with  corn  or  grain.  This  the  Plaintiff 
traversed  in  his  rejoinder,  and  upon  that  point  issue  was  joined. 

This  cause  was  tried  at  the  Westminster  sittings  after  Hilary  term,  before  Lord 
Eldon,  Ch.  J.,  when  a  verdict  was  found  for  the  Plaintiff. 

In  Easter  term  Marshall,  Serjt.,  moved  for  a  rule,  calling  on  the  Plaintiff  to  shew 
cause  why  judgment  should  not  be  entered  for  the  Defendant,  non  obstante  veredicto  : 
1st,  because  the  prescription  as  laid  was  uncertain,  since  it  was  not  shewn  how  long 
before  the  15th  of  October  the  right  of  common  was  to  commence,  or  how  long  after 
the  three  weeks  it  was  to  continue.  On  this  point  he  cited  Greene  v.  Bcrrij,  Roll. 
Abr.  264,  5  Vin.  Abr.  tit.  Prescription,  D.  where  a  prescription  for  copyholders  to 
pay  two  years'  rent,  or  less,  upon  renewal,  was  held  void  for  uncertainty  ;  and  Allen's 
case,  ibid.,  where  the  same  was  held  of  a  prescription  to  pay  one  penny,  or  thereabouts, 
for  tithes ;  also  Selby  v.  Robinson,  2  T.  R.  758,  where  the  custom  alleged  was  for  poor 
necessitous  and  indigent  householders  to  carry  away  rotten  boughs  in  a  chase  ;  and 
Broadhent  v.  Wilkes,  Willes,  360(a),  where  the  custom  was  for  the  owners  of  certain 
pits  to  lay  the  coals  and  rubbish  near  to  such  pits :  2dly,  because  the  prescription  for 
common  was  not  conformable  to  the  custom  alleged  at  Broad  Field,  and  that  the 
exercise  was  not  conformable  to  the  prescription ;  for  the  custom  laid  was,  that  Broad 
Field,  is  open  every  third  year  when  the  corn  is  cut  and  carried  off,  the  common 
prescribed  for  was,  when  Broad  Field  is  open  and  not  sown  and  cultivated  ;  and  the 
exercise  was  stated  to  have  been  not  during  the  three  weeks  when  the  corn  was  cut 
and  carried  off,  nor  when  the  field  was  not  sown  or  cultivated,  but  when  Broad  Field 
was  open  and  common  as  aforesaid. 

A  rule  nisi  was  gi-anted  ;  which,  having  been  enlarged  to  this  term,  Bayley,  Serjt., 
now  shewed  cause.  The  customs  alleged  in  [259]  the  cases  cited  were  positively 
uncertain.  Uncertainty  being  made  part  of  the  custom,  certainty  was  necessarily 
excluded.  But  in  this  case,  the  words  "three  weeks  and  upwards"'  are  equivalent  to 
"three  weeks  at  least."  How  much  longer,  may  depend  upon  many  circumstances; 
which  circumstances  the  Plaintiff  is  not  bound  to  state,  since  it  is  unnecessary  for 
a  Plaintiff  to  state  more  of  a  prescription  than  will  justify  himself.  The  question 
then  will  be.  Whether,  as  the  Plaintiff  has  stated  that  the  field  ought  to  ba  "open  and 
common  for  three  weeks  and  upwards,"  and  that  when  the  Plaintiff's  cattle  were  put 
in  it  was  "  open  and  common  as  aforesaid,"  the  Court  will  not  intend,  after  verdict 
and  issue  taken  upon  a  collateral  point,  that  the  cattle  were  put  in  during  the  three 
weeks.  Though  these  pleas  might  have  been  subject  to  demurrer-,  yet  the  matter  of 
a  plea  must  be  taken  most  favourably  for  the  party  pleading  after  issue  joined  on 
a  collateral  point;  and  if  it  be  doubtful  in  what  manner  words  are  to  be  understood, 
they  shall  be  so  taken  as  to  support  the  verdict.  Stennct  v.  Hogg,  1  Saund.  227. 
Bedain  v.  Clerkson,  1  Ld.  Raym.  123.  Crowther  v.  Oldfield,  2  Ld.  Raym.  1225.  Avery 
V.  Hoole,  Cowp.  825. 

(tt)  See  also  the  cases  there  collected  by  the  learned  Editor. 
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Lord  Kldon,  Cli.  J.  (slopping  Marshall  on  the  other  side).  We  are  of  opinion, 
that  the  prescription  stated  is  too  uncertain,  both  with  respect  to  its  commencement 
and  duration,  to  support  the  verdict.  The  reasoning  in  support  of  the  plea  in  bar 
would  have  been  very  strong  if  the  Plaintiff  had  averred  that  the  cattle  were  put  in 
within  the  three  weeks.  But  the  words  are,  "  when  the  field  was  and  ought  to  be 
open  and  common  as  aforesaid."  And  we  think  that  these  woid-s  must  refer  to  the 
three  weeks  and  upwards,  and  that  they  do  not  ascertain  whether  the  cattle  were  put 
in  during  the  three  weeks,  or  during  that  time  which  is  included  under  the  words 
"and  upwards."  And  though  the  words  for  "throe  weeks  and  upwards  "are  under 
a  videlicet,  yet  if  wo  could  suppose  them  to  be  struck  out,  the  averment  would  then 
be,  that  the  field  ought  to  bo  open  nn  or  before  the  15th  of  October,  when  the  corn 
is  cut  and  carried  oil'  the  .=ame  for  a  long  time,  which,  without  a  qualification  of  the 
length  of  time,  would  be  too  uncertain  to  be  supported.  It  also  appears  to  us,  that 
it  is  not  sufficiently  pointed  out,  when  the  common  is  to  commence,  since  it  may 
happen  that  the  corn  may  not  be  cut  and  carried  before  the  1.5th  of  October,  or  even 
before  the  end  of  three  weeks  after  that  day.  The  Court  will  infer  almost  any  thing 
after  verdict;  but  we  think  [260]  in  this  case  there  can  be  no  inference  to  uphold  the 
allegations  of  the  special  plea. 

Per  Curiam.     Rule  absolute. 

Handcock  v.  Baker  and  Three  Others.    July  1st,  1800. 

A  private  person  may  justify  breaking  and  entering  the  Plaintifl's  bouse  and  imprisoning 
his  person,  to  prevent  him  from  committing  murder  on  his  wife. 

Trespass  for  broakiug  the  Plaintiff's  dwelling-house  and  assaulting  him  therein, 
and  dragging  him  out  of  bed,  and  foicing  him  without  clothes  out  of  his  house  along 
the  public  street,  and  beating  and  imprisoning  him  without  cause. 

Two  of  the  Defendants  suffered  judgment  by  default,  and  the  other  two  pleaded, 
1st,  not  guilty  :  2dly,  that  the  Plaintiff  in  the  said  dwelling  house  broke  the  peace 
ii.n(i  assaulted  his  wife,  and  purposed  to  have  feloniously  killed  and  slain  her,  and 
was  on  the  point  of  so  doing;  an<l  that  her  life  being  in  great  danger  she  cried  murder 
and  called  for  assistance  ;  whereupon  the  Defendants,  for  the  preservation  of  the 
peace,  and  to  prevent  the  Plaintiff  from  so  killing  and  slaying  his  wife,  and  committing 
the  said  felony,  endeavoured  to  enter  by  the  door,  and  knocked  thereat;  and  because 
the  same  was  fastened,  and  there  was  reasonable  cause  to  presume  that  the  wife's  life 
could  not  have  been  otherwise  preserved  than  by  immediately  breaking  open  the  door 
and  entering  the  said  dwelling-house,  and  they  could  not  otherwise  obtain  possession, 
they  did  for  that  purpose  break  and  enter  the  said  dwelling-house,  and  somewhat 
break,  &c.  doing  as  little  damage  as  possible,  and  gently  laid  hands  on  the  Plaintiff, 
and  prevented  him  from  further  assaulting  and  feloniously  killing  and  slaying  his  said 
wife ;  and  for  the  same  purpose  and  also  for  that  of  taking  and  delivering  the  Plaintiff 
to  a  constable,  to  be  by  him  taken  before  a  justice,  and  dealt  with  according  to  law, 
kept  and  detained  him  a  short  and  reasonable  time  in  that  behalf,  and  because  he  had 
not  then  proper  and  reasonable  clothes  on  him,  took  their  hands  off  from  him,  and 
permitted  him  to  enter  a  bed-chamber,  and  to  remain  there  a  reasonable  time,  that 
he  might  put  on  such  clothes,  which  he  might  have  done  ;  and  because  he  did  not 
nor  would  so  do,  but  wholly  refused  and  went  into  bed  there,  and  remained  there  at 
the  end  of  such  reasonable  time,  and  would  not  quit  the  same,  although  thereto 
requested,  the  Defendants  for  the  [261]  same  purposes  as  they  so  kept  and  detained 
the  Plaintiff  as  above-mentioned,  there  being  then  no  reasonable  ground  for  presuming 
that  he  had  changed  his  purpose  of  further  assaulting  and  feloniously  slaying  his  said 
wife,  entered  the  bed-chamber  in  order  for  those  purposes  to  take  him  therefrom, 
whereupon  the  Plaintiff  assaulted  and  would  have  beat  the  said  Defendants  if  they 
bad  not  defended  themselves,  which  they  did,  and  if  any  damage  happened  to  the 
Plaintiff  it  was  occasioned  by  his  own  assault,  and  the  Defendants  for  the  purposes 
in  that  behalf  aforesaid,  gently  laid  hands  upon  the  Plaintiff  and  took  him  from  the 
bed  and  out  of  the  dwelling-house  along  the  public  streets  for  a  reasonable  time,  and 
kept  and  detained  him  for  a  short  and  reasonable  time  for  those  purposes,  till  they 
could  find  a  constable,  and  as  soon  as  they  could  find  a  constable  delivered  him  to 
the  constable  for  the  purpose  in  that  behalf  aforesaid. 
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The  Plaintiff  replied  de  injuria  sua  propria,  and  by  way  of  new  assignment  pleaded, 
that  he  sued  out  his  writ  and  declared  as  well  for  the  trespasses  justified,  as  also  for 
that  the  Defendants  at  the  times  when,  &c.  beat  and  ill-treated  the  Plaintiff  with  much 
greater  violence  and  imprisoned  him  for  a  longer  time  than  was  necessary  and  proper 
for  any  of  the  purposes  in  the  plea  mentioned. 

Issue  having  been  joined  on  the  replication  and  new  assignment,  the  cause  was 
tried  before  Grose,  J.,  at  the  last  Spring  Assizes  for  Norfolk,  when  the  jury  found  for 
the  Plaintiff  on  the  general  issue,  and  for  the  Defendants  on  the  special  justification. 

In  Easter  term  last  a  rule  Nisi  was  obtained  cailitig  on  the  Defendants  to  shew 
cause  why  the  judgment  for  the  Defendants  on  the  special  justification  should  not  be 
arrested,  and  a  verdict  entered  for  the  Plaintiff  on  the  general  issue,  with  Is.  damages. 
The  case  having  stood  over  till  this  term, 

Shepherd  and  Williams,  Serjts.,  now  shewed  cause,  and  contended  that  if  the 
Defendants  were  justified  in  entering  the  Plaintiff's  house  and  preventing  him  from 
killing  his  wife  in  the  first  instance,  they  were  also  justified  in  taking  the  proper 
means  to  prevent  him  from  accomplishing  that  purpose  at  any  time  while  the  same 
intent  continued  ;  that  after  verdict,  the  allegation  that  "  there  was  no  reasonable 
ground  for  presuming  that  he  had  changed  his  purpose  of  further  assaulting  and 
feloniously  slaying  his  said  wife"  must  be  taken  to  have  been  proved;  they  cited 
9  Ed.  4,  26  b.  Bro.  Ab.  tit.  Trespass,  pi.  184,  where  to  trespass  for  assault  and 
imprisonment  the  Defendant  [262]  pleaded,  that  the  Plaintiff  was  lying  in  wait  in  the 
highway  to  rob  the  King's  subjects,  that  one  Alice  was  riding  on  the  same  highway, 
against  whom  the  Plaintiff  drew  his  sword  and  commanded  her  to  deliver  her  purse, 
whereupon  she  levied  hue  and  cry,  that  the  Defendant  was  riding  there  and  heard  the 
cry,  and  returned  and  took  the  Plaintiff,  and  because  there  were  no  stocks  in  the  vill 
he  carried  him  to  S.  and  there  delivered  him  to  the  constable  ;  and  the  plea  was  held 
good  by  the  whole  Court,  and  Moile  said,  if  one  say  to  me,  "See  this  man,  I  will 
certainly  kill  him,"  in  this  case  I  may  hold  him  so  that  he  do  not  kill  the  man,  and 
this  holding  is  no  imprisonment  (a) ;  they  also  referred  to  22  Ed.  4,  4.5  b.  2  Rol.  Ab. 
tit.  Trespass,  E.  4,  where  it  is  said  by  Fairfax,  "If  you  see  two  men  fighting  so  that 
one  may  perhaps  kill  the  other,  it  is  legal  for  you  to  part  them  and  to  put  one  in  your 
house  till  his  passion  be  passed." 

Sellon  and  Biyley,  Serjts.,  in  support  of  the  rule  observed,  that  the  cases  were 
distinguishable  from  the  case  in  question,  itiasmuch  as  this  was  a  case  of  interference 
between  husband  and  wife,  the  former  of  whom  has  to  a  certain  extent  the  power  of 
correcting  the  latter  ;  that  although  the  Defendants,  if  they  had  seen  the  wife  in 
actual  danger,  might  perhaps  have  been  justified  ;  yet  without  any  warrant  of  con- 
stable they  could  not  interfere  by  way  of  prevention,  merely  because  the  intention 
continued ;  that  the  law  has  provided  a  remedy  for  the  wife  in  case  the  husband 
threaten  to  beat  or  to  kill  her;  she  may  either  have  a  writ  of  supplicavit  out  of 
Chancery,  F.  N.  B.  80,  or  exhibit  articles  of  the  peace  in  the  King's  Bench  ;  that  in 
this  case  it  did  not  appear,  even  that  the  wife  was  present  at  the  time  when  the 
Plaintiff  was  taken  out  of  bed  ;  whereas  it  was  necessary  for  the  Defendants  to  allege, 
not  only  that  the  Plaintiff  had  the  intent  but  the  power  to  kill  his  wife  :  atid  that  in 
order  to  justify  the  imprisonment,  they  should  also  have  averred  that  the  intention 
continued  during  the  whole  time  in  which  the  Plaintiff  was  detained  by  the 
Defendants. 

Lord  Eldox,  Ch.  J.  If  the  reasoning  be  good  that  a  wife  ought  to  apply  for 
assistance  to  those  courts  where  the  law  has  provided  assistance  for  her,  it  will  equally 
apply  to  the  first  entry  of  the  house  by  the  Defendants,  as  to  the  subsequent  assault 
and  imprisonment  which  is  stated  to  have  taken  place  in  the  bed-room.  [263]  I  think, 
however,  that  a  wife  is  only  bound  to  apply  to  those  remedies,  where  it  is  probable 
that  the  injury  to  be  apprehended  will  be  prevented  by  such  application.  In  this  case 
the  Plaintiff  being  about  to  commit  a  felony  by  killing  and  slaying  his  wife,  the 
Defendants  interfered  by  breaking  and  entering  the  house  in  order  to  prevent  the 
execution  of  that  intent :  and  "  for  the  same  purposes,"  that  is,  with  a  view  to  prevent 
the  Plaintiff  from  killing  and  slaying  his  wife,  they  afterwards  committed  the  injury 
complained  of  in  the  bed-room,  into  which  they  had  permitted  him  to  enter  in  order 

(a)  In  that  case  it  is  also  said  by  Needhara,  "  In  these  cases,  he  may  arrest  and 
commit  to  gaol  if  he  intends  to  do  a  felonious  act." 
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to  put  on  necessary  clothes.  It  is  stated  that  there  was  no  reasonable  ground  for 
presuming;  that  the  Plaintiff  had  changed  his  purpose;  and  it  is  argued  that  it  ought 
to  have  been  averred  that  his  puipose  actually  continued  :  but  if  the  preceding  allega- 
tion be  tiue,  that  the  Defendants  entered  the  bed-room  for  the  same  purposes  for 
which  they  had  previously  entered  the  house,  the  latter  allegation  was  unnecessary  ; 
since  the  averment  that  it  was  for  the  same  purposes  suHicienlly  brought  the  question 
before  the  jury,  Whether  or  not  the  Defendants  into  the  bed-chamber  and  detained 
the  Plaintiff  for  the  purpose  of  preventing  him  from  killing  and  slaying  his  wife  t  It 
is  not  difficult  to  conceive  that  under  some  circumstances  it  might  be  moie  especially 
the  Defendant's  duty  to  interfere  in  that  manner.  Suppose  A.  endeavour  to  lay  hold 
of  B.  who  is  in  pursuit  of  C.  with  an  intent  to  kill  him,  and  B.  thereuiwn  ceases  to 
pursue  with  the  view  of  effecting  his  purpose  with  more  cunning,  the  act  of  ceasing 
to  run,  so  far  from  being  evidence  of  an  intention  to  desist  from  his  purpose,  might 
afford  strong  evidence  of  an  intention  to  prosecute  it  with  more  effect;  in  which  case 
the  detention  of  B.  would  bo  justified.  In  this  case  the  juiy  were  competent  to 
consider  whether  under  all  the  circumstances  of  the  case,  including  the  presence  or 
absence  of  the  wife,  the  Plaintiff  got  into  bed  with  a  view  of  more  etrectually  executing 
his  intent  to  kill  his  wife.  In  fact  the  jury  have  found  that  the  Defendants  kept  and 
detained  the  Plaintiff  after  he  haii  gone  into  the  bed-room  for  the  same  purposes  for 
which  they  kept  and  detained  him  before.  With  respect  to  the  averment  which  has 
been  supposed  to  be  necessary,  it  is  sufficient  to  answer,  that  after  verdict  it  must  be 
presumed  that  every  thing  is  proved  which  is  necessary  to  support  the  verdict;  and 
the  jury  have  found  that  it  was  necessary  for  the  preservation  of  the  woman's  life  that 
the  Defendants  should  do  what  they  did. 

[264]  Heath,  J.  I  am  of  the  same  opinion.  It  is  a  matter  of  the  last  con- 
sequence that  it  should  be  known  upon  what  occasions  by-staiiders  may  interfere  to 
prevent  felony  (a).  In  the  riots  which  took  place  in  the  year  1780,  this  matter  was 
much  misunderstood,  and  a  general  persuasion  prevailed  that  no  indifferent  person 
could  interpose  without  the  authority  of  a  magistrate ;  in  consequence  of  which 
much  mischief  was  done,  which  might  otherwise  have  been  prevented.     In  this  case 

(a)  Indeed  there  seems  to  be  very  high  authority  for  the  interference  of  private 
individuals  in  case  of  riot,  though  no  felony  be  committed.  The  question  underwent 
a  very  solemn  discussion  in  1597  (39  Eliz.  at  which  time  the  country  was  in  a  very 
unquiet  state,)  before  all  the  Judges  in  a  case  which  is  called  "  Case  of  armes."  Poph. 
121,  and  is  as  follows  :  "  Upon  an  assembly  of  all  the  justices  and  barons  at  Serjeant's 
Inn  this  term,  on  Monday  the  15th  day  of  April,  upon  this  question  moved  by 
Anderson,  Ch.  J.  of  the  Common  Bench ;  Whether  men  may  arm  themselves  to  sup- 
press riots,  rebellions,  or  to  resist  enemies  and  to  endeavour  themselves  to  suppress  or 
resist  such  disturbers  of  the  peace  or  quiet  of  the  realm?  And  upon  good  deliberation 
it  was  resolved  by  them  all,  that  every  justice  of  peace,  sheriff  and  other  minister  or 
other  subject  of  the  king  where  such  accident  happen  may  do  it ;  and  to  fortify  this 
their  resolution,  they  perused  the  statute  of  2  Ed.  3,  3,  which  enacts,  that  none  be  so 
hardy  as  to  come  with  force  or  bring  force  to  any  place  in  affray  of  the  peace,  nor  to 
go  or  ride  armed  night  nor  day,  unless  he  be  a  servant  to  the  king  in  his  presence, 
and  the  ministers  of  the  king  in  the  execution  of  his  precepts,  or  of  their  office  and 
those  who  are  in  their  company  assisting  them,  or  upon  cry  made  for  weapons  to  keep 
the  peace,  and  this  in  such  places  where  accidents  happen,  upon  the  penalty  in  the 
same  stat\ite  contained;  whereby  it  appeareth  that  upon  cry  made  for  weapons  to 
keep  the  peace,  every  man  where  such  accidents  happen  for  breaking  the  peace,  may 
by  the  law  arm  himself  against  such  evil-doers  to  keep  the  peace.  But  they  take  it 
to  be  the  more  discreet  way  for  every  one  in  such  a  case  to  attend  and  be  assistant  to 
the  justices,  sheriffs,  or  other  ministers  of  the  king  in  the  doing  of  it."  This  case  is 
sp  iken  of  with  approbation  by  the  judges  in  the  great  case  of  Messevger  and  others, 
Kel.  76,  and  its  principle  is  adopted  by  Hawkins  in  his  pleas  of  the  crown,  lib.  1, 
c.  65,  s.  11,  where  he  says,  "it  hath  l)een  holden  that  private  persons  may  arm  them- 
selves in  order  to  suppress  a  riot,  from  whence  it  seems  clearly  to  follow  that  they 
may  also  make  use  of  arms  in  the  suppressing  of  it  if  there  be  a  necessity  for  so  doing." 
He  adds  indeed,  that  it  seems  hazardous  for  private  persons  to  go  so  far  in  common 
cases,  and  that  such  violent  methods  seem  oidy  propar  against  such  riots  as  savour  of 
rebellion. 
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the  Defendants  broke  and  entered  the  Plaintiff's  house  in  order  to  prevent  the  com- 
mission of  murder,  and  that  seems  to  have  been  admitted  to  be  a  good  justification. 
The  only  dispute  therefore  turns  on  the  propriety  of  their  conduct  towards  the 
Plaintiff  after  they  had  suffered  him  to  go  into  the  bed-room.  Now  I  think  that 
enough  is  stated  in  the  justifjcation  to  support  the  verdict,  since  the  jury  have  thought 
that  the  conduct  of  the  Defendants  was  right.  After  verdict  we  may  suppose  any 
thing.  We  may  suppose  that  the  Plaintitf's  passion  continued,  and  that  he  again 
declared  that  he  would  kill  his  wife. 

[265]  ROOKE,  J.  I  am  of  the  same  opinion.  It  is  highly  important  that  by- 
standers should  know  when  they  are  authorized  to  interfere.  In  this  case  the  life 
of  the  wife  was  in  danger  from  the  act  of  the  husband.  The  Defendants  therefore 
were  justified  in  breaking  opsn  the  house,  and  doing  what  was  necessary  for  the 
preservation  of  her  life.     The  jury  find  that  they  have  done  this. 

Chambre,  J.  There  is  a  great  difference  between  the  right  of  a  private  person  in 
cases  of  intended  felony  and  of  breach  of  the  peace.  It  is  lawful  for  a  private  person 
to  do  any  thing  to  prevent  the  perpetration  of  a  felony.  In  this  case  it  is  stated 
that  the  "Plaintiff  purposed  feloniously  to  kill  and  slay  his  wife,  to  prevent  which  the 
Defendants  interfered  in  the  manner  stated  in  the  plea.  The  justification  has  been 
found  by  the  verdict;  and  the  Defendants  therefore  are  entitled  to  the  judgment  of 
the  Court. 

Rule  discharged. 

Ward  v.  Harris.    July  1st,  ISOO. 

The  declaration  stated  that  in  consideration  that  the  Plaintiff  had  sold  to  the  Defen- 
dant a  certain  horse  of  the  Plaintiff,  at  and  for  a  certain  quantity  of  certain  oil,  to 
be  delivered  within  a  certain  time,  which  had  elapsed  before  the  commencement  of 
the  suit,  the  Defendant  promised  to  deliver  the  said  oil  accordingly.  Held  well 
enough  after  verdict  (a). 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  whereas  on,  &e.  at,  &c. 
in  consideration  that  the  Plaintiff,  at  the  special  instance  and  request  of  the  Defendant 
then  and  there  sold  to  the  Defendant  a  certain  horse  of  the  said  Plaintiff,  at  and  for 
a  certain  quantity  of  certain  oil,  to  be  therefore  delivered  by  the  said  Defendant  to  the 
said  Plaintiff  within  a  certain  time,  which  elapsed  before  the  commencement  of  this 
suit  and  tlien  and  there  delivered  the  said  horse  to  the  said  Defendant,  he  the  said 
Defendant  undertook  and  then  and  there  faithfully  promised  the  said  Plaintiff  to 
deliver  the  said  oil  to  the  said  Plaintiff'  accordingly  ;  yet,  the  Defendant  although  often 
requested,  hath  not  delivered  the  said  oil  or  any  part  thereof  to  the  said  Plaintiff,  but 
hath  hitherto  wholly  neglected,  &c. 

The  other  counts  were  general,  and  non  assumpsit  was  pleaded. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  sittings  after  last  Hilary 
term,  and  a  verdict  was  found  for  the  Plaintiff". 

In  Easter  term  last,  Cockell,  Serjt.,  having  obtained  a  rule  calling  upon  the 
Plaintiff"  to  shew  cause  why  judgment  should  not  be  arrested  for  the  uncertainty 
of  the  declaration, 

[266]  She|  herd  and  Bayley,  Serjts.  shewed  cause.  Whatever  might  have  been 
the  fate  of  this  declaration  on  special  demurrer,  still  it  is  well  enough  after  verdict. 
Indeed  if  the  objection  of  uncertainty  prevail  in  this  instance,  it  must  prevail  in  almost 
every  action  of  assumpsit.  It  is  true,  that  in  trespass  more  certainty  is  requisite  as 
to  the  thing  demanded.  But  both  Lord  Mansfield  and  Yates,  J.,  in  Bertie  v.  Pickering 
et  Ux.  4  Burr.  24.5-5,  observed  that  the  reason  of  the  distinction  is,  that  the  Defendant 
in  trespass  may  be  able  to  justify  the  taking.  General  words  are  sufficient  where  the 
certainty  lies  within  the  Defendant's  notice,  Com.  Dig.  tit.  Pleader,  C.  "26.  Indeed 
in  this  case,  if  the  words  of  the  declaration  had  been  'a  certain  quantity,  to  wit,  so 
many  gallons,  of  certain  oil,  to  wit,  of  such  a  sort,"  the  declaration  would  clearly  have 
been  good.     And  although  the  omitting  to  specify  the  quantity  and  species  under  a 

(a)  Vid.  Andrews  v.  Whitehead,  13  East,  102-108.  Cook  v.  Cox,  3  M.  and  S.  110. 
Mayor  of  Reading  v.  Clarke,  4  B.  and  A.  268. 
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to  wit,  might  have  been  cause  of  special  demurrer,  yet  after  verdict,  it  must  be  pre- 
sumed that  the  jury  have  ascertained  those  circumstances.  Besides,  the  count  is  not 
particularly  uncertain.  For  if  the  agreement  had  been  that  the  Plainlitf  should  sell 
bis  horse  to  the  Defendant  to  be  paid  for  in  money  without  mentioning  any  price,  the 
law  would  have  implied  that  the  Defendant  should  pay  as  much  money  as  the  horse 
was  worth.  So  here  the  agreement  being  that  the  Plaintiff  should  sell  his  horse  to  be 
paid  for  in  oil,  the  law  will  imply  that  the  Defendant  ought  to  deliver  such  a  quantity 
of  oil  as  would  amount  to  the  value  of  the  horse,  though  he  be  at  liberty  to  make  up 
the  amount  in  any  species  of  oil  which  he  may  think  proper. 

Cockell,  Serjt.,  contii,  observed,  that  the  Plaintiff  professed  to  declare  on  a  special 
contract,  and  yet  had  not  specified  what  the  terras  of  that  contract  were;  that  admitting 
this  general  mode  of  declaiiiig  to  be  good  in  the  case  of  a  sale  for  money,  yet  that  this 
was  not  a  sale  but  an  exchange  ;  the  commutation  of  goods  for  money  being  a  sale, 
but  the  commutation  of  goods  for  goods  being  an  exchange.     2  Bl.  Com.  446. 

Lord  Eldon,  Ch.  J.     At  the  trial  it  appeared  to  me  that  it  would  be  very  difficult 
to  support  this  count.     It  is  true  that  it  makes  a  difference  whether  the  objection  be 
taken  before  or  after  verdict ;  but  on  the  best  consideration  which  I  have  been  able  to 
give  the  case,  it  strikes  me  that  the  count  cannot  be  supported  even  after  verdict. 
The  passage  cited  from  Blackstone's  Commentaries  amounts  to  no  more  than  this,  that 
exchange  is  not  a  sale,  [267]  and  sale  is  not  exchange.      If  the  consideration  of  a 
contract  be  goods,  though  in  one  sense  of  the  word  this  contract  may  be  called  an 
exchange,  yet  in  another  sense  it  may  be  called  a  sale,  for  it  is  not  necessary  to  a  sale 
that  money  should  pass.     The  declaration  in  this  case  states,  that  the  Plaintiff  at  the 
special  instance  and  request  of  the  Defendant,  sold  to  the  Defendant  a  certain  horse 
of  the  Plaintiff,  but  it  does  not  state  what  the  value  of  the  horse  was,  and  I  do  not 
know  that  it  is  a  term  of  such  a  contract  arising  by  necessary  legal  implication,  that 
the  horse  was  to  be  sold  for  its  value.     The  declaration  proceeds,  "at  and  for  a  certain 
quantity  of  certain  oil  to  be  therefore  delivered  by  the  said  Defendatit  to  the  said 
Plaintiff  within  a  certain  time,  which  elapsed  before  the  commencement  of  the  suit." 
In  the  case  of  a  sale  for  money,  as  the  law  implies  that  so  much  money  shall  be  piid 
as  the  article  is  worth,  no  dispute  can  arise  concarning  the  quality  of  what  is  to  be 
received,  the  quality  of  money  being  always  the  same.     I  incline  therefore  to  think  it 
necessary  to  express  value  in  some  manner  in  such  a  contract  as  this,  where  something 
other  than  money,  is  to  be  given  for  a  commodity.     Here  the  value  of  the  horse  is  not 
stated  ;  the  value  of  the  oil  is  not  stated  nor  is  any  thing  stated  with  respect  to  the 
quantity  or  quality  of  the  oil.     It  appears  to  me,  that  the  terms  of  the  declaration  leave 
it  so  wholly  uncertain  what  the  special  contract  was,  that  we  cannot  tell  what  we  shall 
intend  it  to  have  been.     Enough  does  not  appear  upon  the  declaration  to  enable  us  to 
say  what  the  contract  meant  to  be  alleged  must  be,  as  it  would  have  appeared  on  the 
record  if  some  other  averments  had  been  put  on  that  record,  or  as  it  must  have  been 
proved  before  a  jury.     This  may  have  been  a  special  contract  that  any  quantity  of  any 
oil  of  the  value  of  the  horse  should  be  given  for  the  horse ;  it  may  have  been  a  special 
contract,  that  a  certain  specific  quantity  of  certain  specified  oil,  not  so  great  or  greater 
in  value  than  the  horse  should  be  given  for  the  horse  :  the  real  teims  of  the  contract 
may  be  different  from  either  of  these,  and  the  proper  damages  may  vary  infinitely.     I 
doubt  whether  this,  after  verdict,  can  be  considered   as  a  contract  defectively  stated. 
When  it  is  to  be  collected  from  the  record  what  special  contract  was  meant  to  be 
stated,  the  defect  of  the  statement  on  the  record,  may  be  supplied  by  intending  proof 
before  a  jury  ;  but  here  the  record  does  not  state  any  special  contract,  so  that  I  can 
be  certain  what  I  can  intend  as  having  been  proved  [268]  before  the  jury.     Upon  the 
whole,  it  does  not  appear  to  me  that  the  declaration  states  enough  of  any  contract. 

Accordingly  The  Court  made  the  rule  absolute  for  arresting  the  judgment.  But 
on  the  following  day  intimateil  that  they  wished  to  consider  further  of  their  opinion. 

Lord  Eldon,  Ch.  J.,  on  this  day  said — My  brothers  Heath,  Uooke,  and  Chambre 
are  all  of  opinion  that  the  objections  which  have  been  taken  to  this  declaration  cannot 
prevail  after  verdict.     I  yield  to  their  authority. 

Rule  discharged. 
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CowELL,  Administrator  of  Cowell,  v.  Edwards.     July  1st,  1800. 

[See  Davies  v.  Humphreys,  1840,  6  Mee.  &  W.  168;  Stirling  v.  Burdett,  [1911] 

2  Ch.  423.] 

It  seems  that  one  of  several  co-sureties  in  a  bond  may  recover  against  any  one  of  the 
others  his  aliquot  proportion  of  the  money  paid  by  him  under  the  bond,  regard  being 
had  to  the  number  of  sureties  ;  though  the  insolvency  of  the  principal  and  of  the 
other  sureties  be  not  proved  (a)'. 

Indebitatus  assumpsit  for  money  paid. 

John  Cowell,  the  Plaintiff's  intestate,  having  entered  into  a  joint  and  several  bond 
with  seven  other  persons,  two  of  whom  were  principals  and  the  five  others  as  well  as 
himself  sureties,  was  together  with  his  cosureties  called  upon  by  the  obligees  to  pay  the 
sum  engaged  for;  the  Defendant  and  two  of  the  other  sureties  paid  each  a  part  of  that 
sum,  but  the  present  Plaintiff's  intestate  paid  the  residue.  Upon  this  the  Plaintiff 
considering  the  Defendant  and  one  of  the  two  sureties  who  had  already  contributed 
as  the  only  solvent  sureties,  called  upon  them  to  pay  their  proportion  and  now  brought 
this  action  to  recover  from  the  Defendant  such  a  sum  of  money,  as  when  added  to 
what  had  been  already  piid  by  him  would  make  up  one-third  of  the  whole  sum  paid 
to  the  obligees,  deducting  only  what  had  been  contributed  by  the  fourth  surety  not 
called  upon  at  this  time. 

The  cause  was  tried  before  Lord  Eldon  Ch.  J.  at  the  sittings  after  last  Easter  term, 
when  the  Plaintiff  obtained  a  verdict  for  a  sixth  of  the  whole  sum  paid,  not  allowing 
for  the  sum  paid  by  the  fourth  surety,  with  liberty  to  move  the  Court  to  enter  a 
verdict  for  the  whole  demand. 

Lens,  Serjt.,  however  on  the  part  of  the  Defendant  obtained  a  rule  calling  upon 
the  Plaintiff  to  shew  cause  why  this  verdict  should  not  be  set  aside  altogether  and  a 
new  trial  be  had.  He  took  these  objections  ;  that  this  action  could  not  be  maintained 
at  law  by  one  co-surety  against  another  ;  that  if  the  action  could  be  maintained  for 
one-sixth  of  the  whole  sura  engaged  for,  and  [269]  which  under  the  circurastance?  of 
the  present  case,  he  insisted  was  all  that  could  be  recovered  from  the  Defendant ;  yet, 
that  the  insolvency  of  the  two  principals  and  of  the  three  other  co-sureties  should  have 
been  proved  in  order  to  entitle  the  Plaintiff  to  the  present  verdict. 

Shepherd  and  Vaughan,  Serjts.,  were  proceeding  on  this  day  to  shew  cause,  and 
cited  Deering  v.  Lord  JVinclielsea  (a)-,  when  they  were  stopped  by 

The  Court,  who  observed  that  it  might  now  perhaps  be  found  too  late  to  hold 
that  this  action  cauld  not  be  maintained  at  law,  though  neither  the  insolvency  of  the 
principals  or  of  any  of  the  co-sureties  were  proved  ;  but  that  at  all  events  the 
Plaintiff  could  not  be  entitled  to  recover  at  law  more  than  one-sixth  of  the  whole 
sum  paid. 

And  Lord  Eldon,  Ch.  J.,  said,  that  he  had  conversed  with  Lord  Kenyon  upon 
the  subject,  who  was  also  of  opinion  that  no  more  than  an  aliquot  part  of  the  whole, 
regard  being  had  to  the  number  of  co-sureties,  could  be  recovered  at  law  by  the 
Defendants  ;  though  if  the  insolvency  of  all  the  other  parties  were  made  out,  a  larger 
proportion  might  be  recovered  in  a  Court  of  Equity. 

In  consequence  of  these  intimations  from  the  Court,  and  of  an  opinion  thrown  out 
by  them  that  the  matter  must  ultimately  be  carried  into  a  Court  of  Equity,  an  offer 
was  made  by  the  Defendant  and  acceded  to  by  the  other  side,  to  enter  a  nonsuit 
without  costs. 

Nota ;  Lord  Eldon  also  added  a  doubt  of  his  own,  Whether  a  distinction  might 
not  be  made  between  holding  that  an  action  at  law  is  maintainable  in  the  simple  case 
where  there  are  but  two  sureties,  or  where  the  insolvency  of  all  the  sureties  but  two 
is  admitted,  and  the  insolvency  of  the  principal  is  admitted,  and  holding  it  to  be 
maintainable  in  a  complicated" case  like  the  present,  such  insolvency  being  neither 
admitted  nor  proved,  and  where  the  Defendant  after  a  verdict  against  him  at  law 
may  still  remain  liable  to  various  suits  in  Equity  with  each  of  his  other  co-sureties, 

{af  And  see  Cole  v.  Saxhy,  3  Esp.  Rep.  169.     Besford  v.  Saurulers,  2  H.  Blac.  116. 
Elliot  V.  Davis,  post,  338.     Collins  v.  Prosser,  1  B.  and  C.  682. 
(a)2  See  the  next  case. 
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iiid  where  the  event  of  the  action  cannot  deliver  him  from  being  liable  to  a  multiplicity 
of  other  suits  founded  upon  his  character  as  a  co-surety. 

[270]  (The  Reporters  have  been  favoured  with  a  Manuscript  Note  of  the  Case  of 
Deering  v.  Lord  WincheUea  referred  to  in  the  preceding  argument.) 


(In  the  Exchequer.) 

Sir  Edward  Deering  v.  The  Earl  of  Winchelsea,  Sir  John  Rous, 
AND  the  Attorney-General.    Feb.  8tb,  1787. 

[See  S.  C.  1  Cox,  318;  29  E.  R.  1184,  with  note  to  which  add  liobinxon  v.  Ilarkin, 
[1896]  2  Ch.  426  ;  lluabon  SS.  Company  v.  Lmdon  Assurance,  [1900]  A.  C.  11  ;  Jn 
re  Denton's  Estate,  [1903]  2  Ch.  678;  [1904]  2  Ch.  178;  Mills  v.  Uniied  Counlies 
Bank  Limited,  [1912]  1  Ch.  242.] 

If  A.,  B.,  and  C.  become  bound  as  sureties  for  D.  in  three  separate  bonds,  and  any 
one  of  them  be  compelled  to  pay  the  whole  debt  of  the  principal,  the  two  others 
are  compellable  to  contribute  in  proportion  to  the  penalties  of  their  respective 
bonds  (a). 

Lord  Chief  Baron  Eyre  (present  Hotham  and  Perrin,  Barons)  delivered  the  opinion 
of  the  Court. 

Thomas  Deering,  younger  brother  of  the  Plaintiff,  was  appointed  in  1778  receiver 
i>f  fines  and  forfeitures  of  the  customs  of  the  outports,  and  entered  into  three  bonds, 
each  in  the  penalty  of  40001.  with  condition  for  duly  accounting;  in  one  of  which  the 
Plaintifl'  joined  as  surety,  in  another  Lord  Winchelsea,  and  Sir  John  Rous  in  the 
third.  Thomas  Deeiing  became  insolvent  and  left  the  country:  the  balance  due  to 
the  crown  was  66021.  10s.  8d.  pait  of  which  was  levied  on  his  effects,  and  when  the 
bill  was  filed  there  was  due  38831.  148.  8jd.  which  was  rather  less  than  the  penalty 
of  each  of  the  bonds.  The  bond  in  which  the  Plaintiff  had  joined  was  put  in  suit 
against  him,  and  judgment  obtained.  He  filed  his  bill  demanding  contribution  against 
Loid  Winchelsea  and  Sir  John  Rous,  and  praying  an  account  of  what  was  due  to  the 
crown  and  money  levied  on  the  Plaintiff  (supposing  execution  to  follow  the  judgment), 
and  that  Lord  Winchelsea  and  Sir  John  Rous  might  contribute  to  discharge  the  debt 
of  Thomas  Deering  as  two  of  the  sureties  for  that  debt.  The  appointment,  the  three 
bonds,  and  the  judgment  against  the  PlaintifiF,  were  in  proof,  and  the  balances  were 
admitted  by  all  parties. 

The  Lord  Chief  Baron  after  stating  the  case  observed,  that  contribution  was 
resisted  on  two  grounds ;  first,  that  there  was  no  foundation  for  the  demand  in  the 
nature  of  the  contract  between  the  parties,  the  counsel  for  the  Defendants  consider- 
ing the  title  to  contribution  as  arising  from  contract  expressed  or  implied  ;  secondly, 
that  the  conduct  of  Sir  Edward  Deeiing  had  deprived  him  of  the  benefit  of  any  equity 
which  he  might  have  otherwise  had  against  the  Defendants. 

[271]  The  Lord  Chief  Biron  considered  the  second  objection  first.  The  mis- 
conduct imputed  to  Sir  E.  Deering  was,  that  he  had  encourageil  his  brother  in 
irregularities,  and  particularly  in  gaming,  which  had  ruined  him,  and  had  done  this 
knowing  his  fortune  to  be  such  that  he  could  not  support  himself  in  his  extravagances 
and  faithfully  account  to  the  crown;  that  Sir  E.  Deering  was  privy  to  his  brother's 
breaking  through  the  orders  given  him  to  deposit  the  money  he  received  in  a  chest 
under  the  key  of  the  comptroller.  His  Lordship  observed  that  this  might  be  true,  and 
certainly  put  Sir  E.  Deering  in  a  point  of  view  which  made  his  demand  indecorous; 
but  it  had  not  been  made  out  to  the  satisfaction  of  the  Court  that  this  constituted  a 
defence.  Mr.  Maddocks  had  stated  that  the  author  of  the  loss  should  not  have  con- 
tribution ;  but  stated  neither  reason  nor  authority  to  support  the  principle  he  urged. 
If  these  were  circumstances  which  could  work  a  disability  in  the  Plaintiff  to  support 
his  demand,  it  must  be  on  the  maxim,  "  that  a  man  must  come  into  a  court  of  Equity 

(a)  Vide  Elliot  v.  Davis,  post,  338.  M'lvor  v.  Richardson,  1  M.  and  S.  561. 
Collins  v.  Prosser,  1  B.  and  C.  682. 
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with  clean  hands; "but  general  depravity  is  not  sufficient.  It  must  be  pointed  to 
the  act  upon  which  the  loss  arises,  and  must  be  in  a  legal  sense  the  cause  of  the 
loss.  In  a  moral  sense  Sir  E.  Deeiing  might  be  the  author  of  the  loss  ;  but  in  a  legal 
sense  Thomas  Deering  was  the  author;  and  if  the  evil  example  of  Sir  E.  Deering 
led  him  to  it,  yet  this  was  not  what  a  court  of  justice  could  take  cognizance  of.  There 
might  indeed  be  a  case  in  which  a  person  might  be  in  a  legal  sense  the  author  of  the 
loss,  and  therefore  not  entitled  to  contribution  ;  as  if  a  person  on  board  a  ship  was  to 
bore  a  hole  in  the  ship,  and  in  consequence  of  the  distress  occasioned  by  this  act  it 
became  necessary  to  throw  overboard  his  goods  to  save  the  ship.  This  head  of  defence 
therefore  fails.  The  real  point  is,  Whether  there  shall  be  contribution  by  sureties  in 
distinct  obligations? 

It  is  admitted,  that  if  they  had  all  joined  in  one  bond  for  12,0001.  there  must 
have  been  contribution  (a)i.  But  this  is  said  to  be  on  the  foundation  of  contract 
implied  from  their  being  parties  in  the  same  engagement,  and  here  the  parties  might 
be  strangers  to  each  other.  And  it  was  stated  that  no  man  could  be  called  upon 
to  contribute  who  is  not  a  surety  on  the  [272]  face  of  the  bond  to  which  he  is 
called  to  contribute.  The  point  remains  to  be  proved  that  contribution  is  founded 
on  contract.  If  a  view  is  taken  of  the  cases,  it  will  appear  that  the  bottom  of 
contribution  is  a  fixed  principle  of  justice,  and  is  not  founded  in  contract  (a)». 
Contract  indeed  may  qualify  it  as  in  Stvain  v.  Wall  1  Cb.  Rep.  149,  where  three 
were  bound  for  H.  in  an  obligation,  and  agreed  if  H.  failed  to  bear  their  respective 
parts.  Two  proved  insolvent,  the  third  paid  the  money,  and  one  of  the  others  becom- 
ing solvent,  he  was  compelled  to  pay  a  third  only  {b). 

There  are  in  the  Register,  fo.  176  b.  two  writs  of  contribution,  one,  "  De  con- 
tributione  facienda  inter  cohaeredes,"  the  other,  "  De  feoffamento  ;  "  these  are  founded 
on  the  statute  of  Marlebridge,  .52  H.  .3,  c.  9,  which  enacts,  "  that  if  any  inheritance 
whereof  but  one  suit  is  due  descends  unto  many  heirs  as  unto  parceners,  whoso  hath 
the  eldest  part  of  the  inheritance,  shall  do  that  one  suit  for  himself  and  fellows,  and 
the  other  coheirs  shall  be  contiibutaries  according  to  their  portion  for  doing  such  suit. 
And  if  many  feoffees  be  seised  of  an  inheritance  whereof  but  one  suit  is  due,  the  Lord 
of  the  fee  shall  have  but  that  one  suit  and  shall  not  exact  of  the  said  inheritance  but 
that  one  suit  as  hath  been  used  to  be  done  before.  And  if  these  feoffees  have  no 
warrant  or  means  which  ought  to  acquit  them  then  all  the  feoffees  according  to  their 
portion  shall  be  contributaries  for  doing  the  suit  for  them."  The  object  of  the  statute 
was  to  protect  the  inheritance  from  more  than  one  suit.  The  provision  for  contribu- 
tion was  an  application  of  a  principle  of  justice.  In  Fitzh.  N.  B.  162  B.  there  is  a  writ 
of  contribution  where  there  are  tenants  in  common  of  a  mill  and  one  of  them  will  not 
repair  the  mill,  the  other  shall  have  the  writ  to  compel  him  to  contribute  to  the 
repair.  In  the  same  page  Fitzherbert  [273]  takes  notice  of  the  writs  of  contribution 
between  co-heirs  and  co-feoffees  ;  and  supposes  that  between  feoffees  the  writ  cannot 

(af  See  Layer  v.  Nelson,  1  Vern.  4-56,  where  it  was  held,  that  where  one  obligor 
that  is  surety  is  sued  alone,  by  custom  of  London  he  shall  make  his  co-sureties  con- 
tribute. So  where  surety  pays  a  debt  and  has  no  counterboud,  by  custom  of  London 
he  shall  maintain  action  against  the  principal. 

(a)2  On  inquest  of  office  a  sci.  fa.  issued  to  M.  and  E.  his  wife  ter-tenants,  who 
alleged  that  the  father  of  E.  was  seised  of  the  lands  and  other  lands  which  descended 
to  E.  and  A.  now  wife  of  B.,  between  whom  purparty  was  made  and  the  land  in 
question  allotted  to  the  purparty  of  E.,  and  so  she  held  the  land  in  purparty  for  other 
lands  allotted  for  the  purparty  of  A.  and  prayed  aid  of  A.  which  was  granted,  and  A. 
came  not,  but  M.  and  E.  came  ;  and  on  the  matter  judgment  for  the  king  and  execu- 
tion awarded,  and  that  M.  and  E.  should  have  over  pro  rata,  and  as  to  the  issues  M. 
and  E.  his  wife  prayed,  that  as  her  parcener  had  taken  the  profits  of  other  lands,  she 
should  be  charged  with  issues  pro  rata,  and  accordingly  judgment  that  M.  and  E. 
should  recover  pro  rata,  40  Ass.  24.  See  also  Dame  Gresham's  case,  Moor,  429,  Cro. 
Eliz.  -506,  S.  C.  where  by  way  of  plea  in  abatement  to  a  recognizance  in  chancery 
against  ter-tenants,  it  was  pleaded  that  the  cognizor  was  seised  of  other  lands  tempore 
recognitiouis  factse. 

(b)  But  see  Peter  v.  Rich,  1  Ch.  Rep.  35,  where  two  out  of  three  sureties  were 
compelled  to  pay  in  moieties,  the  third  being  insolvent. 
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be  had  without  the  agreement  of  all  (a)',  and  the  writ  in  the  register  (6)'  countenances 
the  idea;  yet  this  seems  coiittaiy  to  the  express  provision  in  the  statute.  In  Sir 
Win.  llarheCs  case,  3  Co.  1 1  b.  many  cases  are  put  of  conlribiitiou  at  common  law. 
The  reason  is,  they  are  all  in  ffiquali  jure,  and  as  the  law  requires  equality  they  shall 
equally  bear  the  burden.  This  is  considered  as  founded  in  equity  ;  contract  is  not 
mentioned.  The  principle  operates  more  clearly  in  a  court  of  equity  than  at  law.  At 
law  the  party  is  diiven  to  an  audita  querela  or  sciie  facias  to  defeat  the  exeeulion  and 
compel  execution  to  be  taken  against  all.  There  are  more  cases  of  contrilnilion  in 
equity  than  at  law.  In  Equity  Cases  Abiidged  there  is  a  string  under  the  title 
"Contribution  and  Average."  Another  case  at  law  occurred  in  looking  into  Mar- 
grave's Tracts  in  a  treatise  ascribed  to  Lord  Hale  on  the  prisage  of  wines.  The  King's 
title  is  to  one  ton  before  the  mast  and  one  ton  behind  the  mast.  If  there  are  different 
owners  they  may  be  compelled  in  the  Exchequer  Chamber  to  contribute  (c).  Contri- 
bution was  considered  as  following  the  accident  on  a  general  principle  of  equity  in  the 
Court  in  which  we  are  now  sitting. 

In  the  particular  case  of  sureties,  it  is  admitted  that  one  surety  may  compel 
another  to  contribute  to  the  debt  for  which  they  are  jointly  bound.  On  what  principle  ? 
Can  it  be  because  they  are  jointly  bound?  What  if  they  are  jointly  and  severally 
bound?  What  if  severally  bound  by  the  same  or  different  instruments?  In  every 
one  of  those  cases  sureties  have  a  common  interest  and  a  common  burthen.  They  are 
bound  as  effectually  quoad  contribution,  as  if  bound  in  one  instrument,  with  this 
difference  oidy  that  the  sums  in  each  instrument  ascertain  the  proportions,  whereas  if 
they  were  all  joined  in  the  same  engagement  they  must  all  contribute  equally  {d). 

[274]  In  this  case  Sir  E.  Deering,  Lord  Winchelsea,  and  Sir  J.  liuus  were  all 
bound  that  Thomas  Deei  ing  should  account  (a)-.  At  law  all  the  bands  are  forfeited. 
The  balance  due  might  have  been  so  large  as  to  take  in  all  the  bunds  ;  but  here  the 
balance  happens  to  be  less  than  the  penalty  of  one.  Which  ought  to  pay  ?  Ho  on 
whom  the  crown  cills  must  pay  to  the  crown  :  but  as  between  themselves  they  are 
in  iequali  jure,  and  shall  contribute.  This  principle  is  carried  a  great  way  in  the  case 
of  three  or  more  sureties  in  a  joint  obligation  ;  otie  being  insolvent,  the  third  is  obliged 
to  contribute  a  full  moiety.  This  circumstance  and  the  pos.sibility  of  being  made 
liable  to  the  whole  has  probably  produced  several  bonds.  But  this  does  not  touch 
the  principle  of  contribution  where  all  are  bound  as  sureties  for  the  same  person. 

There  is  an  instance  in  the  civil  law  of  average,  where  part  of  a  cargo  is  thrown 
overboaid  to  save  the  vessel.  Show.  Pari.  Cas.  19  Moor,  297.  The  maxim  a[)plied 
is  qui  sentit  commodum  sentire  debet  et  onus.  In  the  case  of  average  there  is  no 
contract  express  or  implied,  nor  any  piivity  it}  an  ordinary  sense.  This  shews  that 
contribution  is  founded  on  equality,  and  established  by  the  law  of  all  nations. 

There  is  no  difficulty  in  ascertaining  the  proportions  in  which  the  parties  ought 
to  contribute.     The  penalties  of  the  bonds  ascertain  the  proportions  (ip. 

The  decree  pronounced  was,  that  it  being  admitted  by  the  Attorney-General  and 
all  parties  that  the  balance  due  was  38831.  14?.  8Jd.,  the  Plaintiff  Sir  E.  Deering  and 

(a)'  Fitzherbert  seems  only  to  say  that  if  one  of  the  feoffees  does  the  suit  volun- 
tarily, he  shall  not  have  contribution ;  and  the  statute  seems  not  to  have  been 
construed  as  having  given  the  writ,  but  a  remedy  to  prevent  one  being  distrained  for 
the  whole.     See  3  Co.  14  b.  as  to  lands  extended. 

{hy  Fo.  177,  et  prsedictus  A.  sectam  illam  pro  se  et  prsedictis,  B.,  C  ,  D.,  et  E.  ex 
eorum  assensfl  facit,  &c. 

(c)  There  being  a  charge  on  a  manor  for  the  repairs  of  bridges,  and  the  whole 
levied  on  the  lord,  the  Court  of  Exchequer  on  English  bill  for  contribution,  heM  that 
all  those  who  held  any  part  of  the  demesnes  by  purchase  from  the  crown  were  liable 
to  contribute.  Rich  v.  Barker,  Hard.  131.  See  also  Case  de  Lodden  Bridge,  Sir  W. 
Jones,  273,  and  the  cases  collected  from  Vin.  Abr.  tit.  Contribution  and  Average. 

(d)  Hargrave's  Law  Tracts,  p.  120. 

\aY  See  the  clause  in  33  H.  8,  e.  39,  s.  80,  as  to  equal  charging  of  lands  liable  to 
the  King's  debts.  Sir  Thomas  Cecil's  case,  7  Co.  20  b.  Primrose  v.  Bromley,  1  Atk.  89, 
and  Sir  Dennis  O'Carrel's  case,  Ambler,  61. 

(hf  In  the  case  of  Alen  de  Charleler,  Trin.  12  Ed.  2,  Rot.  112,  the  barons  of  the 
Exchequer  were  commanded  by  writ  to  apportion  among  parceners  a  certain  debt  due 
from  their  ancestor  to  the  king.     Madox  Hist.  Exchequer,  667. 
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the  Defendants  the  Earl  of  Winchelsea  and  Sir  J.  Rous  ought  to  contribute  in  equal 
shares  to  the  payment  thereof,  and  that  they  do  accordirjgly  pay  each  12941.  lis.  6Jd., 
and  on  payment  the  Attorney-Geiieial  to  acknowledge  satisfaction  on  the  record  of 
the  judgment  against  the  Plaintiff,  and  the  two  bonds  entered  into  by  the  Earl  of 
Winchelsea  and  Sir  J.  Rous  to  be  delivered  up. 

This  being  a  case  which  the  Court  considered  as  not  favourable  to  Sir  E.  Deering 
and  a  case  of  difficulty,  they  did  not  think  fit  to  give  him  costs. 

[275]     Perkins,  Administrator,  v.  Petit.     July  2d,  1800. 

A  scire  facias  against  bail  in  error  may  be  amended  by  the  record  of  the 

recognizance  (a). 

A  rule  nisi  was  obtained  on  a  former  day  for  leave  to  amend  a  scire  facias  against 
bail  in  error  by  the  record  of  the  recognizance  ;  the  amendment  proposed  was  the 
insertion  of  the  costs  of  the  verdict. 

Shepherd,  Serjt.  shewed  cause  and  insisted  that  the  Court  would  not  allow  this 
amendment  (h),  the  effect  of  which  might  be  to  falsify  the  plea  of  nul  tiel  record  though 
Drue  when  pleaded.  Biiclcson  v.  Hoskins,  Salk.  .52.  2  Lord  Raym.  1060,  S.  C.  Vavasor 
V.  Baile,  Salk.  52.  Hillier  v.  Frost,  1  Str.  401  ;  he  admitted  that  two  cases  are  referred 
to  in  2  Lord  Raym.  1060,  where  it  was  allowed,  but  observed  that  there  it  was  before 
plea  pleaded. 

Cockell,  Serjt.,  in  support  of  the  rule,  relied  on  Sweetland  v.  Beezehj,  Barnes,  4, 
where  the  Court  permitted  a  scire  facias  against  bail  to  be  amended  after  issue  joined 
on  nul  tiel  record.  He  observed,  that  though  it  had  not  been  very  usual  to  allow 
such  an  amendment  as  against  bail  to  the  original  action,  yet  the  reason  on  which  it 
had  been  refused  probably  was  that  they  might  not  thereby  be  prevented  from 
surrendering  the  principal,  whereas  bail  in  error  cannot  surrender  the  principal,  but 
must  pay  the  debt. 

The  Court  took  till  this  day  to  consider  of  the  case,  when  Lord  Eldon,  Ch.  J.,  said, 
— ^We  have  no  doubt  of  the  power  of  the  Couit  to  amend  a  scire  facias  against  bail, 
but  as  it  does  not  appear  to  have  been  the  modern  practice  to  permit  amendments  in 
cases  of  this  kind,  we  think  the  bail  in  this  case  ought  not  to  be  taken  by  surprise. 
At  the  same  time  we  desire  that  our  lefusal  to  amend  may  not  be  drawn  into  precedent, 
since  after  this  notice  we  shall  not  think  ourselves  bound  to  abstain  from  exercising 
the  power  of  granting  these  amendments  in  future. 

Per  curiam.     Rule  discharged. 

On  the  first  day  of  this  terra  Mr.  Baron  Chambre,  who  had  during  the  vacation 
been  appointed  to  succeed  Mr.  Justice  Buller  in  this  Court,  took  his  seat  and  the  oaths. 

[276]  Robert  Giaham  of  the  Inner  Temple,  Esq.  Attorney  General  to  his  Royal 
Highness  the  Prince  of  Wales,  succeeded  him  in  the  Court  of  Exchequer  and  was 
knighted. 

Arthur  Onslow  of  the  Middle  Temple,  Esq.  was  called  to  the  honourable  degree 
of  Serjeant  at  law  in  the  course  of  this  term.  The  motto  on  his  lings  and  on  those  of 
Mr.  Baron  Graham  who  was  called  to  this  degree  at  the  same  time,  was,  "Et  placitum 
Iseti  componite  fu-dus." 

End  of  Trinity  Terra. 

[277]    Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas  in 
Michaelmas  Term,  in  the  Forty-First  Year  of  the  Reign  of  George  HL 

Whitfield  v.  Savage.     Nov.  7th,  1800. 

A.  with  a  view  to  accommodate  B.  lent  him  a  bill  drawn  by  himself  upon  and  accepted 
by  C.  who  had  effects  of  his  in  his  hands;  B.  indorsed  it  to  D.  who  indorsed  it 

(a)  Vide  Braswell  v.  Jeco,  9  East,  316.  Fulwood  v.  Annis,  3  B.  &  P.  321.  Stevenson 
v.  Grant,  2  N.  R.  103,  107.     Mann  v.  Calow,  1. Taunt.  221. 

(i)  Vid.  Tidd's  Pr.  K.  B.  831,  ed.  1,  1063,  ed.  2,  and  2  Sellon's  Pr.  C.  B.  64,  ed. 
1798. 
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over  ;  the  Hay  before  the  bill  became  due  B  paid  the  amount  to  A.  who  on  hearing 
that  C.  had  failed  gave  B.  a  check  for  the  amount  of  the  bill,  and  sent  liim  with  it 
to  D.  to  enable  him  to  pay  the  bill  when  due  :  four  days  aftei-  that  time  A.  learning 
that  payment  had  not  been  demanded,  desired  D.  not  to  pay  the  bill,  as  no  notice 
of  non-payment  had  been  given  by  the  holder,  and  offured  to  indemnify  him  ;  not- 
withstanding this  D.  afterwards  paid  the  bill;  held,  1st,  that  I),  paid  the  bill  in 
his  own  wrong ;  ■2dly,  that  A.  was  entitled  to  recover  back  the  money  paid  into  the 
hands  of  D.  by  B.,  in  an  action  for  money  had  and  received  (o). 

This  was  an  action  for  money  had  and  received,  which  came  on  to  be  tried  before 
Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Trinity  term. 

The  circumstances  of  the  case  were  as  follow  :  a  person  of  the  name  of  Dibdin  being 
in  want  of  501.  applied  to  the  Plaintiff  for  the  loan  of  that  sum,  who  gave  him  a  bill 
for  551.  6s.  drawn  by  himself  upon  one  Thornton,  and  accepted  by  the  latter.  Thornton 
had  efTects  of  the  Plaintiff  in  his  hands  to  the  amount  of  the  bill.  Dibdin  indorsed 
the  bill  to  the  Uefen(iant  from  whom  he  received  the  full  amount,  and  the  Defendant 
indorsed  it  over  to  another  person.  The  day  before  the  bill  became  due  Dibdin  took 
501.  iTi  part  payment  of  his  debt  to  the  Plaintiff,  but  soon  after  he  harl  paid  it  into 
his  hands,  the  Plaintiff  in  the  presence  of  Dibdin  being  informed  that  Thornton  the 
acceptor  was  become  insolvent,  [278]  said,  "  that  it  would  be  of  no  use  for  him  to  keep 
Dibdin's  money,  as  he  should  not  like  the  bill  to  be  returned  upon  him  ;  "  he  then-fore 
gave  to  Dibdin  a  check  on  his  banker  for  501.  (being  the  sum  which  he  had  just  before 
received  of  him)  desiring  him  to  take  it  to  the  Defendant :  Dibdin  accordingly  gave  the 
check  to  the  Defendant,  together  with  51.  6s.  of  his  own,  to  enable  him  to  provide  for 
the  bill,  telling  him  that  Thornton  had  become  insolvent,  and  was  gone  off.  Four 
days  after  the  bill  had  become  due,  the  Plaintiff  having  learnt  from  the  Defendant 
that  payment  of  the  bill  had  not  been  demanded,  desired  him  not  to  pay  it,  as  no 
notice  had  been  given  by  the  holder  of  its  non-payment,  and  at  the  same  time  promised 
to  indemnify  the  Defendant  against  the  consequences  of  a  refusal.  Soon  after  this 
the  bill  was  brought  to  the  Defendant  who  paid  it  notwithstanding  the  caution  he  had 
received  from  the  Plaintiff;  whereupon  the  latter  brought  this  action  to  recover  the 
501.  paid  to  the  Defendant  to  enable  him  to  provide  for  the  bill.  The  jury  found  a 
verdict  for  the  whole  amount. 

Shepherd,  Serjt.,  now  moved  for  a  rule  to  shew  cause  why  this  verdict  should  not 
be  set  aside  and  a  notisuit  be  entered  ;  contending,  Ist,  that  in  this  case  the  Plaintiff 
had  waved  his  right  to  notice  from  the  holder  of  non-payment  by  the  acceptor ;  inas- 
much as  he  had  deposited  the  amount  of  the  bill  in  the  hands  of  the  indorser  for 
the  purpose  of  enabling  him  to  discharge  it,  in  contemplation  of  the  inability  of  the 
acceptor  so  to  do;  that  it  was  clear  that  the  drawer  might  wave  his  right  to  notice, 
by  promising  the  holder  to  pay  the  bill  subsequent  to  the  time  of  its  becoming  due  ; 
and  for  the  same  reason  he  might  wave  it  by  an  antecedent  promise,  for  that  if  the 
drawer  do  any  thing  from  which  the  holder  may  infer  that  he  does  not  mean  to  require 
notice,  the  notice  is  dispensed  with  ;  that  it  is  not  necessary  that  the  holder  should 
give  notice  of  non-payment  by  the  acceptor,  for  the  acceptor  himself  may  do  it ;  that 
a  notice  before  the  bill  becomes  due,  that  it  will  not  be  paid  when  due,  is  tantamount 
to  a  notice  after  the  bill  has  become  due,  that  it  was  not  paid  when  due ;  and  that  the 
Plaintiff  in  this  case  before  the  bill  became  due  was  so  fully  satisfied  that  it  would 
not  be  paid  when  due,  that  he  deposited  the  amount  with  the  indorser,  and  thereby 
evinced  that  he  did  not  require  notice  ;  that  the  indorser  thereby  became  a  trustee  for 
the  holder,  and  would  not  therefore  have  been  justified  in  returning  the  money,  for 
that  when  goods  or  money  are  deposited  by  A.  with  B.  for  the  benefit  of  C  [279] 
upon  a  precedent  consideration,  the  deposit  is  not  revocable,  though  in  cases  where 
the  deposit  is  made  without  a  precedent  cons-iileration  it  is  ;  Clark's  case,  2  Leon.  30,  3L 
Dyer,  49,  and  Aldersm  v.  Temple,  4  Bur.  2239.  Per  Lord  Mansfield  ;  2dly,  That  this 
action  could  not  be  maintained  by  the  present  Plaintiff  who  had  advanced  nothing, 
the  money  paid  into  the  hands  of  the  Defendant  being  in  fact  the  money  of  Dibdin  ; 
for  the  check  for  501.  was  nothing  more  than  a  return  of  the  money  previously  paid 
by  Dibdin  to  the  Plaintiff,  and  was  paid  to  the  Defendant  by  Dibdin's  hand. 

(a)  Vide  Esdaile  v.  Sowerhy,  1 1  East,  1 1 4.     Clegg  v.  Cotton,  3  B.  and  P.  239. 
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Lord  Eldon,  Ch.  J.     In  this  case  the  acceptor  having  had  effects  of  the  drawer 
in  his  hands,  it  must  be  taken  as  clear  that  notice  of  non-payment  was  prima  facie 
necessary.     Thornton  the  acceptor  was  first  liable,  and  in  case  of  the  Defendant  being 
called  upon  as  indorser  he  had  a  right  to  call  upon  Dibdin  the  prior  indorser  and 
upon  the  Plaintiff  as  drawer.     Had  Dibdin  been  really  an  indorser  only,  he  would 
have  had  the  same  right  to  call  upon  the  Plaintiff,  but  as  the  bill  was  given  to  him 
merely  for  his  accommodation  he  had  no  such  claim.     Notwithstanding  the  insolvency 
of  the  acceptor,  the  law  required  that  if  the  bill  were  not  paid  when  due,  notice  of 
non-payment  should  be  given.     On  the  day  before  the  bill  became  due  the  Plaintiff 
told  Dibdin  that  from  the  nature  of  the  acceptor's  circumstances  there  was  reason  to 
apprehend  the  bill  might  be  returned  upon  him,  and  in  order  to  prevent  that  from 
taking  place  desired  him  to  carry  the  check  for  501.  to  the  Defendant.    On  that  trans- 
action, without  more,  it  appeared  to  me  impossible  for  the  Defendant  to  contend  that 
because  the  Plaintiflf  put  money  into  his  hands  a  priori  to  pay  the  bill  in  case  a  due 
demand  thereof  should  be  made  ;  that  he  was  therefore  authorized  to  pay  it  whether 
a  due  demand  should  be  made  or  not  :  admitting  however  that  the  act  of  the  Plaintiff 
in  sending  the  money  before  the  bill  became  due  amounted  to  an  authority  to  pay 
whenever  a  demand  should  be  made,  provided  nothing  intervened,  yet  as  the  Plaintiff 
before  any  demand  bad  been  made,  and  after  the  holder  had  been  guilty  of  laches, 
expressly  cautioned  the  Defendant  not  to  apply  the  money  in  payment  of  the  bill,  it 
seems  to  me  that  the  Defendant  paid  it  in  his  own  wrong.    The  object  of  the  Plaintiff 
in  putting  the  money  into  the  Defendant's  hands  was  to  protect  him  in  case  the  latter 
duly  paid  the  bill,  and  he  did  this  under  an  impression  that  both  the  Defendant  and 
himself  were  liable  ;  but  circum-[280]-stances  having  decided  that  neither  were  liable, 
he  had  a  right  to  say  that  the  money  should  not  be  applied  in  payment  of  the  bill, 
and  that  it  remained  in  the  Defendant's  hands  for  his  own  use.     It  has  been  argued 
from  the  case  in  Burrow,  that  if  money  be  paid  into  the  bands  of  A.  for  the  use  of 
B.  on  a  precedent  consideration,  that  payment  cannot  be  countermanded ;  and  I  agree 
to  the  truth  of  this  proposition,  provided  such  payment  constitute  A.  a  holder  for  the 
use  of  B.  at  all  events.     But  in  a  case  like  this,  where  money  is  paid  by  the  drawer 
into  the  hands  of  an  indorser,  for  the  indemnity  both  of  the  indorsee  and  drawer,  the 
question  is.  Whether  it  be  not  paid  for  the  use  of  the  holder  so  long  as  he  shall  have 
a  right  to  demand  it,  and  when  he  has  no  longer  any  right  to  demand  ic,  that  is,  when 
the  holder  has  been  guilty  of  laches,  then  for  the  use  of  the  drawer  1     In  the  present 
instance,  the  Plaintiff  not  only  cautioned  the  Defendant  against  paying  the  bill  because 
it  was  overdue  without  notice,  but  offered  to  indemnify  the  Defendant  against  the 
consequence  of  contesting  the  question  with  the  holder.     Could  then  the  holder  have 
recovered  either  against  the  Plaintiff  or  Defendant?     The  acceptor  having  had  effects 
of  the  drawer  in  his  hands,  and  the  insolvency  of  the  former  not  being  sufficient  to 
dispense  with  the  necessity  of  notice,  it  is  clear  that  he  could  not.     With  respect  to 
the  second  objection,  that  this  action  for  money  had  and  received  ought  to  have  been 
brought  by  Dibdin  instead  of  the  present  Plaintiff,  it  appears  to  me  that  the  action 
is  well  brought,  for  these  reasons  :  The  night  before  the  bill  became  due  the  Plaintiff 
sent  the  money  in  dispute  to  the  Defendant ;  it    was   the  Plaintiff  therefore    that 
advanced   it.     It  is  true  indeed,  that  Dibdin  being  the  person  liable  in  conscience 
before  either  the  Plaintiff  or  Defendant,  had  previously  put  501.  into  the  Plaintiff's 
hands ;  but  as  the  money  in  dispute  was  actually  sent  by  the  Plaintiff  to  the  Defen- 
dant, the  former  had  a  right  to  call  upon  the  latter  to  restore  it  to  him.     As  between 
the  Plaintiff  and  Defendant  the  money  may  be  considered  as  advanced  by  the  Plaintiff: 
and  in  what  manner  the  Plaintiff  and  Dibdin  might  settle  between  themselves  does 
not  concern  this  Defendant.     I  should  think,  as  having  actually  advanced  it,  he  had 
a  right  to  recover  it,  even  if  after  the  recovery  he  held  it  as  a  trustee  for  Dibdin. 
In  contemplation  of  law  the  Plaintiff  has  lost  the  value  of  his  effects  in  the  hands  of 
the  acceptor;  and  it  is  on  that  principle  that  notice  of  non-payment  is  required.     lu 
contemplation  of  law  he  must  ultimately  have  been  the  loser  by  the  failure  of  the 
acceptor.     He  therefore  [281]  deposited  the  money  with  the  Defendant  to  answer 
the  bill  if  duly  demanded.     But  when  the  holder  was  no  longer  entitled  to  enforce 
payment  of  the  bill,  the  money  so  deposited  must  be  considered  as  remaining  in  the 
Defendant's  hands  for  the  use  of  the  PlaintiB',  and  the  Defendant  having  taken  upon 
himself  to  dispose  of  that  money  in  payment  of  the  bill,  after  notice  to  abstain  from 
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80  doing,  and  after  an  offer  of  indemnity,  is  in  law  liable  to  answer  to  the  Plaintiff  for 
the  amount. 

Heath  and  Rooke,  Js.,  (absente  Chambre,  J.)  concurring ; 

Shepherd  took  nothing  by  his  motion. 

Wilson  qui  tam  v.  Gilbert,  Clerk.    Nov.  10th,  1800. 

In  an  action  for  non-residence  the  parish  was  styled  in  the  declaration  Saint 
Ethelburg;  evidence  that  the  real  name  was  Saint  Ethelburga;  held  a  fatal 
variance  (ay. 

This  was  an  action  for  non-residence.  In  the  declaration  the  parish  was  described 
as  Saint  Ethelburg.  At  the  trial  evidence  was  given  on  the  part  of  the  Defendant  to 
shew  that  the  real  name  was  Saint  Ethelburga.  Upon  this,  Chambre,  J.,  before 
whom  the  cause  was  tried  at  the  Guildhall  sittings  after  last  Trinity  term,  nonsuited 
the  Plaintiff 

Cockell,  Serjt.,  now  moved  to  set  that  nonsuit  aside  and  have  a  new  trial,  con- 
tending that  the  names  of  Saint  Ethelburg  and  Saint  Ethelburga  were  the  same  ;  and 
that  indeed  the  name  in  the  declaration  was  sufHciently  well  stated,  inasmuch  as  in 
Maitland's  Hist,  of  London  (i)  the  parish  was  styled  Saint  Ethelburg,  and  in  Eeton's 
Thesaurus,  p.  333,  Saint  Ethelburgo,  which  is  idem  sonans  with  Ethelburg. 

The  Court  observed,  that  Saint  Ethelburg  an<l  Saint  Ethelburga  might  be  distinct 
Saints,  the  one  male  and  the  other  female  ;  but  that  at  any  rate,  the  non-suit,  being 
right  according  to  the  evidence  given  at  the  trial,  ought  not  now  to  be  disturbed ; 
particularly  in  this  kind  of  action. 

Cockell  took  nothing  by  his  motion. 

[282]    Davies  and  Others,  Assignees  of  Shivers,  a  Bankiupt,  v. 
Chippendale.    Nov.  11th,  1800. 

If  a  Defendant  be  holden  to  bail  under  a  Judge's  order,  a  material  fact  being  con- 
cealed from  the  Judge,  which  would  probably  have  induced  him  to  refuse  the 
order,  the  Court  will  on  application  discharge  the  Defendant,  even  though  there 
was  a  sufficient  affidavit  of  debt,  independent  of  the  order.  But  they  will  not  dis- 
charge him  from  a  detainer  lodged  against  him  by  a  third  person  while  in  custody 
under  the  Judge's  order  (n)^. 

The  Defendant  in  this  case  having  been  holden  to  bail  under  a  Judge's  order  for 
50001.  and  upwards,  at  the  suit  of  Shivers  the  bankrupt ;  on  the  26th  of  September 
last,  a  detainer  was  lodged  against  him  on  the  8th  of  November  following  for  13001. 
at  the  suit  of  the  Assignees. 

On  a  former  day  in  this  term  a  rule  nisi  was  obtained  for  discharging  the  Defen- 
dant from  the  original  arrest  upon  an  affidavit,  stating  that  a  settlement  of  accounts 
had  taken  place  between  the  Bankrupt  and  the  Defend;int,  and  that  the  former  had 
given  to  the  latter  a  receipt  in  full  of  all  demands :  and  because  this  circumstance  was 

(a)'  And  see  Bmoditch  v.  Mawley,  1  Campb.  195.  IFillis  v.  Barrett,  2  Stark.  Ni. 
Pri.  29.  Pitt  v.  Green,  9  East,  188.  Hoare  v.  Mill,  4  M.  and  S.  470.  Goodtitle  d. 
Bremridge  v.  Walter,  4  Tauut.  671. 

{h)  Maitland  says  that  it  was  so  called  from  being  dedicated  to  Ethelburge,  vol. 
ii.  p.  1098.  In  Stow's  Survey  of  London,  by  Stiype,  vol.  i.  book  2,  c.  6,  p.  99,  the 
church  is  called  the  parish  church  of  Saint  Ethelburge,  virgin  :  but  a  table  of  bene- 
factors to  the  church  and  poor  of  the  parish  of  Saint  Ethelburga,  is  there  inserted. 
In  Stow's  Survey  by  Seymour,  vol.  i.  p.  361,  book  2,  c.  5,  the  parish  is  called  Saint 
Ethelburga,  and  the  church  the  parish  church  of  Saint  Ethelburga.  But  Seymour 
says,  that  Stow  himself  calls  the  church  the  church  of  Saint  Ethelburgh,  virgin  ; 
which,  says  Seymour,  seems  to  be  a  mistake,  she  being  a  widow  ;  but  he  does  not 
notice  the  variance  in  the  name.  Noorthouch,  in  his  Hist,  of  London,  p.  557,  styles 
the  church  the  church  of  Saint  Ethelburg,  so  called  from  its  dedication  to  Ethelburga. 
In  Bacon's  Liber  Regis,  p.  567,  the  name  is  Saint  Ethelburga. 

(a)-  S.  C.  post,  367. 
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not  disclosed  to  the  learned  Judge  at  the  time  when  the  order  was  applied  for,  the 
Court  made  the  rule  absolute  for  discharging  the  Defendant,  though  it  was  contended 
by  Bayley,  Serjt.,  that  the  original  affidavit  of  debt  was  sufficient,  independent  of  the 
order,  and  that  no  affidavit  to  contradict  it  could  be  admitted,  for  which  the  case  of 
Smith  V.  Fraser,  1  Bl.  192,  was  cited. 

After  this,  Best,  Serjt.,  obtained  another  rule  nisi  for  discharging  the  Defendant 
from  the  detainer  at  the  suit  of  the  Assignees ;  and  on  this  day  contended,  that  as 
the  order  upon  which  the  original  arrest  was  made  had  been  discharged  by  the  Court, 
the  Defendant  never  was  legally  in  custody  under  that  arrest,  and  that  consequently 
the  detainer  which  was  lodged  against  the  Defendant  while  in  such  illegal  custody 
could  not  be  supported.  He  cited  a  case  in  1  Sellon's  Pract.  p.  586,  in  the  Appendix; 
ed.  1792,  where  a  Defendant  having  been  arrested  upon  process  which  had  expired 
and  detained  by  a  continuance  of  the  same  process,  was  discharged  by  the  Court 
because  the  original  arrest  was  illegal. 

The  Court  were  of  opinion  that  the  authority  cited  was  not  applicable  to  the  case 
of  a  Plaintiff  lodging  a  detainer  against  a  Defendant  in  custody  at  the  suit  of  a 
stranger;  that  whatever  might  be  the  case  with  respect  to  the  Plaintiff  who  made  the 
original  arrest,  it  would  occasion  extreme  inconvenience  if  a  third  person  were  to  be 
put  under  the  necessity  of  examining  into  the  validity  of  the  custody  of  the  Defendant 
before  he  lodged  his  detainer ;  that  the  assignees  of  a  bankrupt  were  to  this  purpose 
to  be  considered  as  strangers  to  the  original  arrest ;  and  that  independent  of  these 
considerations  the  original  ar-[283]rest  was  not  void  since  it  was  made  under  the 
order  of  a  Judge,  which  order  was  good  at  the  time  of  the  arrest,  though  the  Court 
for  particular  reasons  had  since  thought  proper  to  discharge  it. 

Rule  discharged. 

Singleton  and  Others,  Assignees  of  Howell,  v.  Butler.     Nov.  11th,  1800. 

The  acceptor  of  a  bill  of  exchange  two  days  before  the  expii'ation  of  the  time  for 
which  the  bill  was  originally  drawn,  called  upon  the  indorser  and  informed  him 
privately  that  he  was  insolvent ;  the  indorser  insisted  on  being  paid  the  amount  of 
the  bill,  offeiing  at  the  same  time  to  become  security  to  the  creditors  for  so  much 
as  the  estate  should  produce,  whereupon  the  acceptor  paid  it,  and  four  days  after 
became  bankrupt ;  it  also  appeared  that  the  bill  had  been  altered  so  as  to  make 
it  fall  due  before  this  transaction,  but  without  the  Defendant's  knowledge.  Held 
that  this  was  sufficient  proof  of  fraudulent  preference  to  defeat  the  payment  of 
the  bill  (a). 

This  was  an  action  for  money  had  and  received. 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Trinity 
term  the  following  case  was  proved  :  The  Defendant  having  drawn  a  bill  of  exchange 
on  Howell  the  bankrupt,  dated  the  1st  of  March  1796,  payable  to  his  own  order  three 
months  after  date,  it  was  accepted  by  Howell,  and  indorsed  by  the  Defendant  to  his 
bankers.  On  the  2d  of  June,  which  was  two  days  before  the  bill  would  become  due 
as  it  was  originally  drawn,  Howell  came  to  the  Defendant  and  told  him  that  in  con- 
sequence of  several  houses  having  failed  he  had  lost  large  sums  of  money,  and  his  bills 
had  been  returned  upon  him ;  and  he  informed  the  Defendant  as  his  friend  (but 
informed  no  other  person  thereof)  that  his  affairs  were  bad,  and  would  not  pay  above 
ICs.  in  the  pound.  Upon  this  the  Defendant  said  that  Howell  must  pay  his  bill,  and 
that  if  he  would,  he  the  Defendant  would  be  security  to  Howell's  creditors  for  so  much 
as  the  estate  should  produce  if  they  agreed  to  a  composition.  Howell  accordingly 
paid  the  bill,  and  on  the  5th  of  June  became  bankrupt.  It  also  appeared  that  the 
date  of  the  bill  had  been  altered  from  the  1st  to  the  21st  of  March,  and  that  the  time 
of  payment  had  been  altered  from  three  months  after  date  to  two  months  after  date. 
There  was  no  evidence  however  to  shew  by  whom  this  alteration  was  made,  or  that 
the  Defendant  had  any  knowledge  of  it,  but  the  circumstances  of  the  case  rather 
affoided  a  presumption  that  he  did  not.  His  Lordship  observed  to  the  jury  that  this 
was  a  bargain  for  a  fraudulent  preference,  the  consideration  of  which  was  of  no  value  ; 

(a)  S.  C.  3  Esp.  Rep.  215.  And  see  Hartshmn  v.  Slodden,  post,  583.  Reed  v. 
Ayton,  Holt,  Ni.  Pri.  503.     Graff  v.  anffidke,  1  Campb.  89. 


1284  MORRIS   r.  LANGDALE  2  BOS.  «e  PUL.  284. 

that  the  circumsliiiico  of  the  hankrupt  having  callec)  upon  the  Defendant  two  days 
before  the  bill  became  due,  and  after  disclosing  his  situation  having  acceded  to  the 
Defendant's  oflTer,  alforded  strong  ground  for  them  to  infer  fraud,  and  that  the 
inference  of  fraud  as  far  as  related  to  the  bankrupt  was  rather  strengthened  by  the 
alteration  which  had  taken  place  in  the  date  and  [284]  time  of  payment  of  the  bill. 
The  jury  found  a  verdict  for  the  Plaintiffs  for  the  amount  of  the  money  received  by 
the  Defendant  on  the  bill. 

Shepherd,  Serjt.,  now  moved  for  a  rule  calling  on  the  Plaintiffs  to  shew  cau.se  why 
there  should  not  be  a  new  trial,  contending  that  the  preference  given  to  the  Defen- 
dant was  not  voluntary,  inasmuch  as  the  Defendant  had  insisted  on  having  the  bill 
paid,  and  that  it  was  not  necessary  there  should  be  any  threats  of  legal  process  to 
rebut  the  presumption  of  fraudulent  preference.  He  cited  Smith  v.  Payne,  6  T.  R. 
152,  where  a  security  given  to  a  creditor  by  a  debtor  at  the  mere  instance  of  the 
former,  but  without  any  threats  of  an  arrest,  was  held  valid,  though  the  debtor  him- 
self informed  the  creditor  of  the  bad  situation  of  his  affairs. 

Lord  Ei.don,  Ch.  J.,  having  stated  the  case  to  the  Court  with  his  directions 
thereupon,  declared  himself  of  the  same  opinion  which  he  gave  at  the  trial,  and 
distinguished  this  from  the  case  of  Smith  v.  Payne,  because  there  the  creditor  came  to 
the  debtor,  and  the  security  was  taken  for  a  debt  actually  due. 

Heath,  Kooke,  and  Chambre,  Js.,  concurring  with  His  Lordship,  Shepherd  took 
nothing  by  his  motion. 

Morris  v.  Langdale.    Nov.  11th,  1800. 

[Referred  to,  Foulger  v.  Newcomb,  1867,  L.  R.  2  Ex.  330.] 

Li  a  declaration  for  slander  the  Plaintiff  stated  that  he  was  a  jobber  or  dealer  in  the 
funds,  and  as  such  had  been  accustomed  lawfully  to  contract;  that  the  Defen- 
dant said  of  him,  as  such  jobber  or  dealer,  "  He  is  a  lame  duck  ;"  meaning  that  he 
had  not  fulfilled  his  contracts  in  respect  of  the  said  slocks  or  funds  ;  in  consequence 
of  which  divers  persons  refused  to  fulfil  their  contracts  with  him  (specifying  the 
contracts),  and  ho  was  prevented  from  fulfilling  his  contracts  with  other  persons. 
Held,  that  it  did  not  sufficiently  appear  either  that  the  words  were  spoken  of  lawful 
contracts,  or  that  the  Plaintiff  was  a  lawful  jobber  or  dealer  in  the  funds ;  and  that 
the  declaration  was  therefore  bad.  Qu.  Whether  it  can  be  stated  as  a  special 
damage  that  divers  persons  refused  to  fulfil  their  contracts  with  the  Plaintiff,  since 
he  might  recover  a  compensation  by  action,  if  the  contracts  were  lawful. 

Action  on  the  case  for  defamation.  The  declaration  stated,  "  that  whereas  at  the 
time  of  speaking  and  publishing  the  several  false,  scandalous,  and  malicious  words 
hereinafter  mentioned,  the  Plaintiff  was  and  for  a  long  time  to  wit  &c.  before  then 
had  been  a  jobber  or  dealer  in  the  public  funds  or  securities  of  this  kingdom  commoidy 
called  the  stocks,  to  a  great  amount  or  value  ;  and  the  Plaintiff  had  been  for  all  that 
time  as  such  jobber  or  dealer  in  the  said  funds  or  stocks  as  aforesaid  accustomed  law- 
fully to  contract,  and  had  from  time  to  time  lawfully  contracted  with  divers  persons 
for  the  purchase  and  sale  of  divers  shares  and  interests  in  the  said  stocks  or  funds,  to 
be  delivered  and  transferred  as  well  immediately  as  at  future  days  from  the  times  of 
making  such  contracts,  by  means  of  which  said  trafficking  [285]  and  exchanging  of 
his  property  in  the  said  funds  or  stocks  and  other  the  ways  and  means  aforesaid  he 
the  said  Plaintiff  had  acquired,  and  was  daily  from  time  to  time  acjuiring  great 
profits  and  emoluments  to  the  comfortable  support  of  himself  and  his  funily,  and  to 
the  great  increase  of  his  riches  at  &c.  And  whereas  the  said  Plaintiff'  had  at  all  times 
conducted  himself  with  great  punctuality  and  fidelity  in  fulfilling  his  contracts  relating 
to  the  said  public  funds  or  stocks,  and  until  the  speaking  and  publishing  of  the  said 
false,  scandalous  and  malicious  words,  hereinafter  mentioned,  never  had  been  insolvent 
or  was  suspected  of  insolvency,  or  of  not  fulfilling  or  of  not  being  able  to  fulfil  his 
contracts  and  engagements  as  such  jobber  or  dealer  in  the  said  stocks  or  funds  or 
otherwise,  to  wit  at  &c.  Nevertheless  the  said  Defendant  well  knowing  the  premises 
but  falsely  and  maliciously  devising,  contriving,  and  intending  to  injure  the  said 
Plaintiff  in  his  good  name,  credit,  and  reputation,  and  also  as  such  jobber  or  dealer 
in  the  said  stocks  or  funds  as  aforesaid,  and  to  bring  him  the  said  Plaintiff  into  great 


2  BOS.  &  PUL.  286.  MORRIS    t'.  LANGDALE  1285 

scandal,  disrepute,  and  mistiust  amongst  all  his  neighbours  and  other  the  subjects  of 
our  said  Sovereign  Lord  the  King,  to  whom  he  was  known  on,  &c.  at  &c.  in  a  certain 
discourse  which  the  said  Plaintiff  then  there  had  at  a  certain  place  there  called  the 
Stock  Exchange,  the  same  being  a  place  where  brokers  and  jobbers  in  the  said  stocks 
or  funds  usually  meet  and  transact  their  business,  with  one  Benjamin  Mason  of  and 
concerning  the  said  John,  as  such  jobber  or  dealer  in  the  said  stocks  or  funds  as 
aforesaid,  falsely  and  maliciously  said,  spoke,  and  published  to  the  said  Benjamin 
Mason  in  his  presence,  and  hearing  of  and  concerning  the  said  Plaintiff  as  such  jobber 
or  dealer  in  the  said  stocks  or  funds  as  aforesaid,  these  false,  scandalous,  and  malicious 
words  following  (that  is  to  say)  "  He  "  meaning  the  Plaintiff,  "  is  a  lame  duck"  (meaning 
that  the  said  Plaintiff'  had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks  or  funds). 

There  was  another  count  which  only  varied  from  the  above,  by  stating  that  the 
words  were  spoken  in  a  conversation  with  divers  other  subjects  of  this  realm ;  and  that 
the  words  were  "  Morris  is  a  lame  duck  "(a). 

The  declaration  by  way  of  special  damage  then  averred  that  certain  persons 
(naming  them)  had  refused  to  fulfil  their  contracts  with  the  Plaintiff  (specifying  the 
contracts)  in  conse[286]quence  of  the  words  spoken.  "  By  reason  whereof  the  Plaintiff 
had  not  only  lost  great  gains  which  he  would  otherwise  have  acquired  by  the  fulfilment 
of  the  said  contracts,  but  had  also  been  greatly  hindered  from  fulfilling  his  contracts 
made  with  divers  other  persons  in  respect  of  the  said  stocks  or  funds,  and  had  been 
greatly  embarrassed  in  his  said  employment,  and  had  been  for  a  long  time  to  wit,  &c. 
prevented  from  following  the  same,  by  being  in  consequence  of  the  said  words  publicly 
reported,  announced,  posted,  and  considered  at  the  said  Stock  Exchange  and  elsewhere 
as  a  person  unable  to  perform  his  contracts  in  regard  to  the  said  stocks  or  funds,  so 
that  very  many  persons  to  wit  (naming  them)  and  others  not  only  refused  to  fulfil  their 
contracts  in  regard  to  the  said  stocks  or  funds  before  then  made  with  the  Plaintiff,  but 
also  to  have  any  farther  dealings  in  the  said  stocks  or  funds  with  him.  By  reason 
whereof  the  Plaintiff  had  lost  great  sums  of  money,  &c.  and  had  been  put  to  great 
expence,  &c.  and  was  much  injured  in  his  credit  and  employment,"  &c. 

To  these  counts  the  Defendant  pleaded  actionem  non,  "  because  the  said  Plaintiff 
at  the  said  several  times  of  speaking  and  publishing  the  several  supposed  words  in  these 
counts  mentioned  had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks  or  funds. 
And  this,  &c.     Wherefore,"  &c. 

The  Plaintiff  demurred  specially  to  the  above  plea,  "for  that  the  said  Defendant 
hath  not  shewn  or  disclosed  any  particular  contract  or  contracts  of  the  said  Plaintiff 
in  respect  of  the  said  stocks  or  funds  which  the  said  Plaintiff  had  not  fulfilled  as  afore- 
said, nor  hath  the  said  Defendant  shewn  or  disclosed  what  such  contracts  or  contract 
were  or  was  or  with  whom  made  or  in  what  manner  the  same  were  or  was  broken  by 
the  said  Plaintiff,  and  also  for  that  the  said  Defendant  hath  not  in  or  by  his  said  plea 
set  forth  any  day,  time  and  place  when  or  where  the  said  several  facts  alleged  by  him 
in  that  plea  against  the  said  Plaintiff  or  any  of  them  happened,  and  also  for  that  the 
said  Defendant  hath  set  forth  the  charges  and  allegations  in  that  plea  contained  in  so 
general  and  unceitain  a  manner  that  the  said  Plaintiff  cannot  know  what  particular 
facts  the  said  Defendant  will  attempt  to  establish  by  evidence  on  the  trial  of  this 
cause,  in  support  of  the  matters  alleged  in  the  same  plea ;  and  therefore  the  said 
Plaintiff  cannot  be  prepared  to  disprove  or  answer  the  same  or  safely  take  issue  thereon, 
and  for  that  the  said  plea  is  in  various  other  respects  uncertain,  defective,  insufficient 
and  informal." 

Shepherd,  Serjt.,  in  support  of  the  demurrer,  relied  on  J' Anson  v.  Stuart,  1  T.  Rep. 
748,  and  Newman  v.  Bayley  cited  there-[287]-in  and  also  in  1  Williams's  Saunders,  241, 
in  notis,  and  observed  that  the  rule  laid  down  in  Underwood  v.  Parks,  2  Str.  1200, 
that  the  truth  of  the  words  must  be  pleaded  was  expressly  said  to  be  founded  in  this 
principle,  that  "the  Plaintiff  might  come  prepared  to  defend  himself;"  which  principle 
would  be  utterly  defeated  if  the  truth  of  the  words  were  allowed  to  be  given  in 
evidence  under  a  plea  so  general  as  the  present. 

Clayton,  Serjt.,  contr^,  observed,  that  if  the  Court  should  determine  that  it  was 
necessary  for  the  Defendant  to  allege  all  the  circumstances  of  time  and  place,  and  the 
particular  persons  with  whom  the  contracts  broken  by  the   Plaintiffs  were  made,  it 

(a)  The  third  and  sixth  counts  only  are  here  stated,  as  none  of  the  others  came  in 
question  upon  this  demurrer. 
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would  introduce  extreme  prolixity  on  the  pleadings  ;  but  he  insisted  that  at  all  events 
the  declaration  was  bad,  for  that  the  trade  concerning  which  the  Plaintiff  complained 
that  the  words  were  spoken,  had  been  declared  illegal  by  the  7  Geo.  2,  c.  8 ;  the  title 
of  which  act  is,  "An  Act  to  prevent  the  infamous  practice  of  stock-jobbing,"  and  the 
preamble  of  which  speaks  of  the  same  trade  as  "  the  wicked  pernicious  and  destructive 
practice  of  stock-jobbing  ; "  that  although  it  might  be  true  that  a  pei'son  as  a  jobber 
in  stocks  miglit  make  certain  contracts  which  were  not  illegal,  yet  as  the  act  had 
treated  stockjobbing  eo  nomine  as  illegal,  the  Phiiiitiff  was  bound  to  shew  that  the 
words  in  question  were  spoken  of  such  contracts  as  were  legal  and  might  have  been 
enforced  ;  he  also  contended  that  the  iiiuendo  in  the  declaration  which  stated  the  words 
•to  mean  "  that  the  PlaiutilT  had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks 
or  funds,''  was  much  too  vague  and  general,  and  not  wai  ranted  by  the  prcceiiing 
colloquium,  it  being  the  province  of  an  iuuendo  to  explain  only  and  not  to  enlarge. 
Bex  v.  Grecpc,  2  Salk.  513. 

Shepherd  in  reply  argued,  that  it  was  clear  from  the  very  act  of  parliament  which 
had  been  cited,  that  all  jobbing  in  the  funds  was  not  illegal,  since  certain  sorts  of 
stock-jobbing  were  recognized  by  the  Act  itself,  and  that  it  could  not  therefore  be 
necessary  for  the  Plaintiff  to  aver  that  the  trade  which  he  carried  on  was  legal, 'for  that 
the  Court  would  not  presume  that  it  was  otherwise ;  that  if  it  were  necessary  to  ni'ike 
such  aveirnent  in  the  present  case  the  Plaintiff  had  done  it  by  stating  that  he  as  such 
jobber  had  been  accustomed  lawfully  to  contiact;  that  the  iuuendo  which  explained  the 
words  must  also  necessaiily  relate  to  lawful  contracts,  since  the  very  woid  "contract" 
imports  legality  ;  that  the  words  were  alleged  to  be  spoken  of  the  Plaintiff  as  such 
joblier  or  dealer,  and  it  had  before  been  averred,  that  [288]  as  such  jobber  or  dealer 
he  was  accustomed  to  make  lawful  contracts;  and  that  with  respect  to  the  generality 
of  the  words  "  his  contracts  "  as  the  object  of  an  iruiendo  is  only  to  explain  the  meaning 
of  ambiguous  words,  and  not  to  introduce  any  specific  allegation,  if  the  nipaning  of 
the  words  to  be  explained  be  general,  the  inuendo  must  be  general  also. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

liORD  Eldon,  Ch.  J.,  who,  after  stating  the  pleadings,  proceeded  as  follows  : — In 
support  of  the  demurrer  to  the  plea  it  has  been  very  strongly  argued,  that  in  conse- 
quence of  its  generality  the  Plaintiff  must  proceed  to  trial  at  the  hazard  of  being 
able  to  produce  evidence  applicable  to  every  contract  which  he  ever  made.  The 
objection  was  then  taken,  that  the  Plaintiff  had  not  stated  a  sufficient  cause  of  action. 
We  aie  all  of  opinion,  that  the  inuendo  "  meaning  that  the  said  Plaintiff  was  incapable 
of  fulfilling  his  contracts  in  respect  of  the  said  stocks  or  funds"  does  not  necessarily 
import  that  he  was  incapable  of  fulfilling  his  legal  contracts,  notwithstanding  the 
argument  that  the  word  "contract "  ex  vi  termini  imports  legality.  The  declaration 
states,  that  the  Plaintiff  as  a  jobber  or  dealer  in  the  public  funds  or  slocks,  had  been 
accustomed  lawfully  to  contract,  but  it  is  not  averred  what  kind  of  jobber  or  dealer 
he  was.  We  do  not  consider  a  jobber  or  dealer  in  the  funds  as  a  known  trader  and 
having  a  character  as  such.  My  IJrother  Ileatb  has  indeed  removed  from  my  mind 
the  impression  which  it  had  at  first  received,  viz.  that  a  jobber  or  dealer  in  the  funds 
was  always  to  be  considered  as  a  culpable  peison,  by  shewing  the  necessity  of  such 
persons  for  the  accommodation  of  the  market;  yet  that  circumstance  will  not  obviate 
the  objection  that  all  the  acts  of  parliament  consider  stock-jobbers  as  of  two  species, 
viz.  that  which  is  called  the  infamous  practice  of  stock-jobbing,  and  that  which  is 
honest.  The  infamous  practice  is  that  in  which  a  man  enters  into  those  engagements 
respecting  the  public  funds  which  are  prohibited  by  the  act  of  parliament.  The  honest 
practice  is  that  in  which  a  man  engages  for  the  purchase  or  sale  of  stock  whereof  the 
vendor  is  possessed  at  the  time.  In  this  case  no  averment  has  been  introduced  dis- 
tinguishing of  which  species  the  Plaintiff  was.  It  is  true  that  he  has  averred  that  as 
such  jobber  or  dealer  he  was  accustomed  lawfully  to  contract,  but  this  amounts  to  no 
mcire  than  saying,  that  he  had  entered  into  some  lawful  contracts,  and  non  constat 
[289]  that  he  may  not  as  such  jobber  or  dealer  have  entered  into  some  which  were 
urdawful.  It  was  contended,  that  engagements  contrary  to  liw  are  not  contracts. 
I  answer,  that  in  the  language  of  the  act  of  Parliament  they  are  treated  as  contracts : 
and  the  act  points  out  the  distinction  between  contracts  which  are  lawful  and  contracts 
which  are  unlawful.  The  inuendo  therefore  which  explains  the  words  "  lame  duck  " 
to  mean  that  the  Plaintiff  has  not  fulfilled  his  contracts,  may  apply  equally  to  lawful 
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or  unlawful  contracts  ;  and  consequently  no  special  damage  can  be  said  to  have  arisen 
from  words  which  may  import  an  accusation  that  the  Plaintiff  has  not  done  that  which 
the  law  prohibits.  Another  doubt  has  arisen  in  the  mind  of  the  Court,  whether  the 
special  damage  has  been  so  laid  as  to  support  the  action,  even  supposing  a  jobber  or 
dealer  in  the  funds  to  be  a  known  trader.  A  great  part  of  the  special  damage  consists 
in  an  allegation  that  other  persons  did  not  perform  their  lawful  contracts  with  him. 
Now  if  the  PlaintiH'  has  sustained  any  damage  in  consequence  of  the  refusal  of  any 
persons  to  perform  their  lawful  contracts  with  him,  it  is  damage  which  may  be  compen- 
sated in  actions  brought  by  the  Plaintiff  against  those  persons ;  and  the  law  supposes 
that  in  such  actions  the  Plaintiff  would  receive  a  full  indemnity.  Perhaps  indeed  that 
part  of  the  declaration  in  which  the  Plaintiff  complains,  that  he  had  been  prevented 
from  performing  his  contracts  with  other  persons,  might  be  sufficient  to  support  the 
action.  Independent  however  of  this  latter  consideration  respecting  the  defect  in 
stating  the  special  damage,  we  are  of  opinion  that  the  third  and  sixth  counts  of  the 
declaration  are  bad. 

The  Court  however  gave  leave  to  amend. 

Doe  on  the  demise  of  John  Planner  and  Catherine  his  Wife  v. 
SCUDAMORE.     Nov.  18th,  1800. 

Devise  to  G.  L.  the  testator's  heir  at  law  for  life,  and  from  and  after  his  death  to 
G.  B.  her  heirs  and  assigns  in  case  she  shall  survive  and  outlive  the  said  G.  L.  but 
not  otherwise,  and  in  case  she  shall  die  in  the  life-time  of  the  said  G.  L.  then  to 
G.  L.  his  heirs  and  assigns  for  ever. — -Held  that  the  devise  to  C.  B.  was  a  contingent 
remainder;  and  barred  by  a  fine  levied  by  G.  L.(a). 

This  was  an  ejectment  to  recover  possession  of  a  messuage  and  lands  described  in 
the  declaration  which  came  on  to  be  tried  at  the  last  assizes  for  Bedfordshire,  when 
a  verdict  was  found  for  the  Plaintiffs,  subject  to  the  opinion  of  the  Court,  on  a  case  in 
substance  as  follows  : 

Thomas  Lane  on  the  9th  of  March  1792,  by  his  will  duly  executed,  devised  as 
follows  :  "  I  give  and  devise  my  messuage  or  [290]  tenement  and  farm  called  Buck- 
ingham-hall with  the  lands  and  appurtenances  thereunto  belonging  and  all  other  my 
real  estate  whatsoever  situate  lying  and  being  in  the  parishes  of  Higham  Gobiais 
Pulloxhill  and  Barton  or  elsewhere  in  the  county  of  Bedford  unto  and  to  the  use  of 
my  brother  George  Lane  of  the  city  of  Canterbury  and  his  assigns  for  and  during 
the  term  of  his  natural  life  without  impeachment  of  waste,  and  from  and  immediately 
after  his  death  then  I  give  and  devise  the  same  unto  and  to  the  use  of  my  amiable 
friend  Catherine  Benger  (niece  to  Mrs.  Mary  Shiiidler  of  Burgate  Street  Canterbury 
and  who  at  this  lime  lives  with  me  and  supei  intends  the  management  of  my  family) 
her  heirs  and  assigns  for  ever  in  case  she  the  said  Catherine  Benger  shall  survive 
and  outlive  my  said  brother  but  not  otherwise  ;  and  in  case  the  said  Catherine  Benger 
shall  die  in  the  lifetime  of  my  said  brother  then  and  in  such  case  I  give  and  devise 
my  said  messuage  farm  lands  and  real  estate  in  the  said  county  of  Bedford  unto  and 
to  the  use  of  my  brother  George  Lane  his  heirs  and  assigns  for  ever."  In  March 
1793  the  said  Thomas  Lane  died  without  having  altered  or  i-evoked  his  said  will, 
leaving  the  said  George  Lane,  his  brother,  and  heir  at  law,  him  surviving,  who  there- 
upon entered  on  the  estate  so  devised,  being  the  premises  in  question.  In  Trinity 
term  1793  the  said  George  Lane  levied  a  fine  sur  conuzance  de  droit  come  ceo,  &c. 
with  proclamations  of  the  premises  in  question,  and  declared  the  use  of  the  said  fiue 
to  himself  in  fee.  On  the  15th  December  1796  the  said  George  Lane,  by  bis  will  duly 
executed,  devised  the  said  premises  to  Edward  Seudamore  the  Defendant  in  fee ;  and 
in  November  1799  the  said  George  Lane  died  in  possession  of  the  premises,  without 
having  altered  or  revoked  his  said  will.  On  the  29th  May  1798  the  said  Catherine 
Benger  made  an  actual  entry  upon  the  premises  in  question,  being  within  five  years 
after  the  levying  the  said  fine,  and  for  the  purpose  of  avoiding  the  same.  Catherine 
Benger  afterwards  married  John  Planner,  and  on  the  17th  of  January  1800,  before 
the  bringing  of  this  ejectment,  the  said  John  and  Catherine  Planner,  the  lessors  of 
the  Plaintiff,  made  an  actual  entry  on  the  said  premises. 

(o)  Vide  Doe  v.  NmmU,  1  M.  and  S.  327,  333. 
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The  question  for  the  opinion  of  tbe  Court  was,  Whether  the  lessors  of  the  Plaintiff 
were  entitled  to  recover .'  If  they  were,  the  verdict  was  to  stand,  but  if  not,  a  verdict 
to  be  entered  for  tbe  Defendant. 

Williams  Serjt.  for  the  lessor  of  the  Plaintifl'.     I  contend  that  the  fine  levied  by 
George  Lane,  the  tenant  for  life,  did  not  bar  [291]  the  estate  devised  to  Catherine 
Benger.     It  may  clearly  be  collected  from  the  will,  that  it  was  the  intention  of  the 
testator  to  give  his  estate  to  C.  Benger  in  case  she  survived  bis  brother  ;  for  it  is  not 
to  be  supposed  that  in  limiting  an  estate  for  life  to  his  brother,  he  could  have  intended 
to  give  him  the  power  of  defeating  the  immediate  devise  over  to  C.  Benger.     If  there- 
fore this  intention  be  clear  the  Court  will  give  it  effect,  provided  that  can  be  done 
without  militating  against  any  known  rule  of  law.     Now  this  intent  may  be  effectuated 
either  by  considering  the  devise  to  C.  Benger  as  a  vested  remainder  subject  to  be 
devested  upon  a  condition  subsequent ;  or  by  considering  it  as  an  executory  devise. 
1st,  The  words,  "In  case  she  the  said  C.  Benger  shall  survive  and  out-live  my  said 
brother  but  not  otherwise,"  may  be  considered  as  a  condition  subsequent.     In  Sir 
John  liohinscm  v,  Comyns,  Cas.  temp.  Talb.  164,  K.  Sheffield  devised  his  lands  to  the 
use  of  Defendant  and  his  heirs  in  trust  for  payment  of  his  debts,  and  afterwards  in 
trust  for  his  grand-daughter  Mary  (the  Plaiiitill's  late  wife)  and  the  heirs  of  her  body, 
remainder  to  the  Defendant  and  bis  right  heirs,  upon  condition  that  he  should  marry 
the  testator's  grand-daughter.     The  grand-daughter  refused  to  marry  the  defendant, 
and  having  married  the  I'laiiitiff  joined  with  her  husband  in  suffering  a  recovery  of 
the  premises.     Lord  Chancellor  Talbot  observed  that  one  question  was,  Whether  the 
condition  annexed  to  the  Defendant's  remainder  was  a  condition  precedent  or  subse- 
quent!  and  as  to  that  he  was  inclined  to  think  it  a  condition  subsequent;  saying 
"  there  are  no  technical  words  to  distinguish  conditions  precedent  and  subsequent ;  but 
the  same  words  may  indifferently  make  either,  according  to  the  ititent  of  the  person 
who  creates  it."     The  reasoning  of  Lord  Talbot  applies  strongly  to  this  case,  and  he 
collected   the  intent  of  the  testator  from  the  whole  will.     Here  the  intent  of   the 
testator  to  make  the  condition  a  condition  subsequent  very  plainly  appears.     The 
limitation  to  C.  Benger  is  immediate ;  and  then  follow  the  words  by  which  the  con- 
dition is  created.     Lord  Ch.  J.  Willes  in  Acheiiey  v.  Vernon,  Willes,  156,  observes,  "I 
know  of  no  words  that  either  in  a  will  or  deed  necessarily  make  a  condition  precedent: 
but  the  same  words  will  either  make  a  condition  precedent  or  subsequent  according 
to  the  nature  of  the  thing  and  the  intent  of  the  parties."     Provided  the  intent  be 
clear,  the  case  of  Edvxirds  v.  Hammmd,  3  Lev.  132,  may  be  cited  to  shew  that  a  devise 
like  the  present  may  be  construed  to  be  a  vested  remainder,  subject  to  be  devested  by 
a  condition  subsequent.     In  that  case  a  [292]  copyholder  surrendered  to  the  use  of 
himself  for  life,  and  afterwards  to  the  use  of  his  eldest  son  and  his  heirs,  if  he  should 
live  to  the  age  of  twenty-one  years,  provided  and  on  condition  that  if  he  should  die 
before  twenty-one,  that  then  it  should  remain  to  the  surrenderor  and  his  heirs ;  and 
the  Court  held  that  it  was  an  immediate  surrender  to  the  eldest  son,  subject  to  be 
defeated  by  condition  subsequent,  if  he  did  not  attain  twenty-one;  and  compared  the 
case  to  Springe  v.  Cflpsar,  Sir  W.  Jones,  389.     1   Kol.  Ab.  415,  pi.  12,  where  a  fine 
was  levied  to  tbe  use  of  A.  and  his  heirs,  if  B.  did  not  pay  him   lOs.  on  the   10th  of 
September,  and  if  B.  did  pay  it,  to  the  use  of  A.  for  life,  remainder  to  B.  and  his 
heirs,  and  it  was  held  that  an  estate  in  fee  vested  immediately  in  A.  subject  to  be 
devested  by  the  payment  afterwards.     The  words  "and  not  otherwise"  added  at  the 
end  of  the  devise  to  C.  Benger,  can  scarcely  be  supposed  to  alter  the  nature  of  the 
condition,  since  they  import  nothing  more  than  what  might  have  been  implied  with- 
out them.     It  may  be  said  that  if  this  doctrine  be  well  founded  it  would  have  equally 
applied  to  the  case  of  Flunket  v.  Holmes,  1  Lev.  II,  Sir  T.  Ray.  28,  S.  C.  (1  Sid.  47, 
S.  C.     I  Keb.  29,  119,  S.  C.)  where  the  devise  was  to  Thomas  the  eldest  son  for  life, 
and  if  he  died  without  issue  living  at  the  time  of  his  death,  to  Leonard  another  son 
and  his  heirs,  but  if  Thomas  bad  issue  living  at  his  death  that  then  the  fee  should 
remain   to  the  right  heirs  of  Thomas  for  ever.     But  it  may  be  observed  that  the 
condition  upon  which  the  estate  to  Leonard  depended  preceded  the  limitation  of  that 
estate,  which  estate  could  not  be  intended  to  vest  until  the  death  of  Thomas  without 
issue,  whereas  in  the  present  case  an  immediate  estate  is  limited  in  terms  to  C.  Benger, 
which  estate  is  made  by  subsequent  words  to  depend  on  a  contingency  that  might  well 
happen  after  the  vesting  of  the  estate.     2dly,  Supposing  that  this  devise  is  not  to 
be  considered  as  a  vested  remainder  with  a  condition  subsequent,  I  contend  that  it 
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may  be  construed  to  be  an  executory  devise.     G.  Lane  the  tenant  for  life,  with  the 
ultimate  reversion  in  fee,  was  the  heir  at  law  of  the  devnsor.     The  devise  therefore 
is  to  be  considered  in  the  same  light  as  if  the  devisor  had  said,  "If  G.  Lane  my  heir 
at  law  shall  die  in  the  life  of  G.  Benger,  then  I  give  an  estate  to  C.  Benger  in  fee;" 
which  would  unquestionably  have  created  an  executory  devise  in  fee  to  C.  Benger. 
It  was  a  rule  of  law  long  before  the  case  of  I'lunket  v.  Holmes,  that  a  devise  to  the 
heir  at  law  is  void.     Couiulen  v.  Clerke,  Hob.  30,  indeed  it  was  so  held  at  common  law  ; 
[293]  for  Lord  Bacon  says,  "Clausula  vel  dispositio  inutilis  are  said  when  the  act  or 
the   words  do  work  or  express   no   more  than  the  law  by  intendment  would  have 
supplied  ;  and   therefore   the  doubling  or  iterating  of  that  and  no  more  which  the 
conceit  of   the   law  doth    in  a  sort  prevent  and  pre-occupate  is  reputed  nugation." 
Bacon's  Maxims  of  the  Law,  Reg.  2L     And  the  rule  has  been  held  equally  to  apply 
to  a  devise  of  a  reversion  as  of  an  estate  in  possession.     Thus  where  a  man  devised 
land  to  his  wife  for  life,  remainder  to  J.  S.  his  next  heir  in  fee,  it  was  held  that  the 
heir  should  be  in  of  the  reversion  by  descent,  and  not  of  the  remainder  by  devise. 
Prestan  v.  Holmes,  1  Rol.  Abr.  626  (I),  pi.  2.     Suppose  in  this  case  that  C.  Benger  had 
died  in  the  lifetime  of  6.  Lane,  and  the  latter  had  been  sued  on  the  bond  of  his 
ancestor,  is  it  possible  to  contend  that  he  could  have  pleaded  riens  per  descent  ?     It 
is  true  that  in  this  case  there  is  a  devise  to  G.  Lane  for  life  :  but  since  the  estate  so 
devised  is  nothing  more  than  G.  Lane  would  have  taken  had  no  devise  to  him  been 
made,  the  devise  to  him  must  be  considered  in  law  as  void  altogether ;  and  the  devise 
to  C.  Benger  must  be  considered  as  if  the  preceding  limitation  to  6.  Lane  were  struck 
out  of  the  will.     In  this  view  of  the  case  the  devise  to  C.  Benger  would  stand  as  a 
devise  to  her  in  fee  in  case  she  survived  the  testator's  heir  at  law,  which  would  be  a 
clear  executory  devise.     Where  A.  devised  to  his  eldest  son  in  fee,  upon  condition 
that  if  he  paid  not  201.  to  the  second  son  and  daughter,  the  land  should  be  to  the 
second  son  and  daughter  and  their  heirs,  it  was  resolved  that  "the  first  devise  to  the 
eldest  son  and  his  heirs,  being  no  more  than  the  law  gives,  is  void  ;  and  it  is  but  a 
future  devise  to  the  second  son  and  daughter  upon  the  eldest  son's  default  of  pay- 
ment :  and  the  case  is  no  other  but  as  if  one  had  devised  that  if  his  eldest  son  did  not 
pay  all  legacies  that  his  lands  should  be  to  the  legatees."     Haynsworth  v.  Pretty,  Cro. 
Eliz.  833,  919.     It  is  further  established  by  the  cases  of  Kent  v.  Harpoole,  1  Vent.  306. 
Pollexfen,  92,  S.  C.     Sir  T.  Jones,  76,  S.  C.  (3  Keb.  500,  731,  S.  C.)  and  Hooker  v. 
Hooker,  Gas.  temp.  Hardwicke,  13,  that  if  the  ultimate  reversion  in  fee  comes  upon  the 
tenant  for  life,  the  life  estate  is  merged,  and  an  estate  in  fee  is  immediately  executed 
in  him  ;  the  consequence  of  which  is  that  all  contingent  remainders  depending  on  the 
estate  for  life  are  barred.     Now  as  the  reversion  in  fee  was  devised  to  G.  Lane  as  well 
as  an  estate  for  life,  an  estate  in  fee  was  executed  in  him  immediately  on  the  death 
of  the  devisor;  and  it  is  clear  that  if  G.  Lane  took  a  fee  immediately  on  the  death  of 
the  devisor,  the  [294]  devise  to  G.  Benger  must  have  been  an  executory  devise.     In 
both  the  last-mentioned  cases  Lewis  Bowles'  case,  11  Co.  79,  was  cited  to  shew  that  the 
life-estate  and  the  reversion  in  fee  though  united  to  certain  purposes,  might  open  upon 
the  happening  of  the  contingency,  so  as  to  let  in  the  remainder ;  but  the  Court  was  of 
a  contrary  opinion  ;  and  indeed  the  doctrine  in  Lewis  Bowles'  case  is  not  very  intelligible. 
In  the  case  of  Plunket  v.  Holmes  before  referred   to,  it  is  true  the  devise  to  Leonard 
was  construed  to  be  a  contingent  remainder  :  as  to  which  it  must  be  observed,  that 
this  case  stands  alone  opposed  to  all  the  above  principles  and  authorities,  and  seems 
to  have  proceeded  on  the  doctrine  in  Lewis  Bowles'  case :  and  it  may  be  added  that  the 
decision  of  Plunket  v.  Holmes  has  been  much  doubted  by  very  great  lawyers. 

Bayley,  Serjt.,  contra,  was  stopped  by  the  Court. 

Lord  Eldon,  Ch.  J.  There  can  be  no  doubt  that  if  this  be  a  contingent  remainder 
it  will  have  been  destroyed  by  the  operation  of  the  fine,  but  if  it  be  a  vested  remainder 
or  an  executory  devise  no  such  effect  will  have  taken  place.  In  my  opinion  the  devise 
of  the  fee  to  C.  Benger  is  contingent,  and  the  devise  of  the  fee  to  G.  Lane  is  con- 
tingent also.  This  is  not  like  the  cases  last  cited  by  my  Brother  Williams,  particu- 
larly of  Hooker  v.  Hooker ;  there  the  estate  being  limited  to  A.  for  life,  and  after  his 
death  to  B.  the  heir  at  law  of  A.  for  life,  and  then  without  any  estate  to  preserve 
contingent  remainders  to  the  first  and  other  sous  of  B.  in  tail,  reversion  to  A.  io 
fee,  A.  died,  in  consequence  of  which  the  reversion  in  fee,  which  was  parcel  of  the 
inheritance,  descended  on  B.  and  the  question  was,  Whether  his  life  estate  was  thereby 
merged?  The  Court  there  held  that  it  was  merged,  and  that  the  contingent 
C.  P.  IV.— 41* 
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remainders  never  came  into  existence,  the  particular  estate  on  which  they  depended 
having  determined  before  the  contingency  had  taken  place.  If  I  understand  the 
reasoning  on  which  the  case  of  Plunket  v.  Holmes  proceeds,  it  is  this,  that  a  particular 
estate  was  there  given  to  the  heir  at  law,  which  was  a'l  estate  of  freehold  and  not  an 
estate  in  fee  ;  and  then  an  estate  in  fee  was  given  upon  a  contingency  to  the  second 
son  if  it  happened  one  way,  and  to  the  heir  at  law  if  it  happened  the  other,  which 
was  a  contingency  applying  to  two  separate  devises.  That  therefore  was  not  like  the 
case  where  the  heir  at  law  takes  an  estate  in  fee  by  express  devise  or  by  executory 
devise  inferred  from  a  condition  of  which  no  one  but  himself  can  take  advantage.  In 
determining  what  was  the  intent  of  this  testator  we  are  not  to  [295]  take  into  con- 
sideration that  G.  Lane  the  heir  at  law  had  an  estate  indepeiiilent  of  the  effect  of  the 
will.  The  fee  devised  to  C.  Benger,  and  that  devised  to  G.  Lane,  being  both  con- 
tingent, there  was  an  estate  somewhere  not  depending  on  a  contingency  ;  an<l  that 
estate  was  in  G.  Lane  as  heir  at  law.  In  the  case  of  Plunket  v.  Holmes  the  Court 
would  not  hold  that  the  estate  for  life  limited  to  the  heir  at  law  was  merged  by  the 
subsequent  limitation  to  him  of  a  contingent  remainder  in  fee  ;  for  that  remainder  was 
not  executed.  They  held  therefore  that  the  eldest  8o:i  took  an  estate  for  life  ;  which 
estate  for  life  being  sufficient  to  support  the  remainder  in  fee  to  the  second  son,  and 
also  the  remainder  in  fee  to  the  eldest  son  as  contingent  remainders,  they  determined 
that  these  limitations  should  be  supported  as  contingent  remainders.  Tlie  estate  for 
life  by  which  these  contingent  remainders  were  supported  having  been  destroyed  by 
the  recovery  before  the  contingency  had  taken  etrect,  the  contingent  remainders  were 
destroyed  also  ;  and  the  heir  at  law  came  in  by  virtue  of  that  reversion  which 
descended  to  him  independent  of  the  will.  With  respect  to  the  cases  which  have 
been  cited  relative  to  conditions,  I  take  it  to  be  fully  settled  that  a  condition  is  to  be 
construed  to  be  precedent  or  subsequent  as  the  intent  of  the  testator  may  require. 
But  there  is  a  wide  difference  between  those  cases  in  which  this  rule  of  law  is  to  be 
applied  to  conditions,  and  those  in  which  we  find  a  limitation  preceded  by  an  estate 
of  freehold  sutKcient  to  support  it  as  a  contingent  remainder.  Lord  Kenyon  has  laid 
it  down,  that  where  a  limitation  may  be  construed  as  a  contingent  remainder,  it  shall 
not  be  considered  as  an  executory  devise  («)':  and  that  on  principles  of  policy  the 
Court  is  rather  to  suppose  that  the  testator  intended  to  give  a  contingent  estate,  than 
an  estate  upon  condition.  With  respect  to  the  case  before  Lord  Talbot  it  is  not 
applicable  to  this,  for  as  the  first  estate  was  an  equitable  estate  tail  in  possession,  a 
recovery  suffered  would  have  barred  all  remainders  whatever,  and  consequently  all 
argument  respecting  the  policy  of  constrin'ng  the  subsequent  limitation  to  be  a  vested 
remainiier  on  condition,  a  contingent  remainder,  or  an  executory  devise  was  excluded. 
It  was  argued  that  the  second  estate  was  a  legal  estate,  and  consequently  not  barrable 
by  a  recovery  of  the  equitable  estate,  but  his  Lordship  only  determined  them  both  to 
be  equitable  estates,  and  the  latter  to  be  as  well  bound  by  the  recovery  as  the  former. 
In  Edwards  v.  Hammond,  it  was  matter  of  necessary  implication  [296]  that  the  estate 
should  vest  in  the  eldest  son  during  his  infancy  ;  for  whatever  might  be  the  con- 
struction of  the  prior  wonls,  it  was  clearly  expressed  that  urdess  the  son  died  before 
twenty-one  the  estates  should  not  remain  to  the  surrenderor.  So  in  Haynsioorth  v. 
Pretty,  the  proviso  to  pay  legacies  was  necessarily  holdun  to  create  an  executory 
devise  to  the  legatees  on  failure  of  payment,  because  if  it  had  not  been  so,  nobody  but 
the  eldest  son  could  have  taken  advantage  of  the  breach  of  the  condition.  I  am  not 
sure  whether  there  is  not  a  class  of  cases  which  decides  that  where  an  estate  is  given 
to  a  man  for  life,  and  from  and  after  bis  duath  to  another  for  life  in  case  he  survives, 
the  latter  is  not  a  contingent  but  a  vested  remainder:  for  being  an  estate  for  life  the 
enjoyment  of  that  estate  must  necessarily  depend  upon  the  second  devisee  surviving 
the  first,  and  therefore  the  words  "in  case  he  survives"  being  in  such  case  necessardy 
included  in  the  preceding  words  "from  and  after  his  death,"  they  shall  not  convert 
a  vested  into  a  contingent  remainder  (a)-.  But  here  the  second  estate  is  given  in  fee, 
and  it  is  therefore  impossible  to  argue  from  the  duration  of  the  estate,  that  in  the 
present  case  the  words  "  in  case  she  the  said  C.  Benger  shall  survive  and  outlive  my 

(a)>  See  Doe  d.  Mussel  v.  Morgan,  3  T.  R.  765. — See  also  Puresoy  v.  Rogers,  2  Saund. 
388.— And  Ives  v.  Legge,  3  T.  R.  489,  in  notis. 

(of  See  Wehh  v.  Heanng,  Cro.  Jae.  415,  also  Fearne's  Contingent  Remainders, 
p.  367. 
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said  brother"  are  necessarily  included  in  the  preceding  words  "from  and  immediately 
after  his  death."  With  respect  to  the  arguments  which  have  been  used  to  shew  that 
the  limitation  to  C.  Beiiger  is  an  executory  devise,  I  take  this  distinction  to  be  clearly 
settled,  that  where  a  fee  is  given  to  the  first  taker,  and  afterwards  an  estate  in  fee  is 
limited  to  some  other  person,  the  Court  will  construe  the  latter  to  be  an  executory 
devise,  provided  it  be  limited  to  take  effect  within  the  time  prescribed  by  the  rules  of 
law  :  but  where  a  freehold  only  is  given  to  the  first  taker  and  afterwards  a  fee  is 
limited  upon  a  contingency,  the  subsequent  devise  is  in  the  nature  of  a  remainder,  and 
being  capable  of  being  supported  by  the  precedent  freehold  estate  as  a  contingent 
remainder,  it  shall  not  be  deemed  an  executory  devise.  The  argument  of  ray  Brother 
Williams,  if  admitted,  would  overthrow  the  practice  of  every  day.  For  if  an  estate 
be  devised  to  the  eldest  son  for  life,  remainder  to  the  first  and  other  sons  of  such 
son  in  tail,  without  the  interposition  of  trustees  to  support  contingent  remainders, 
remainder  to  the  heirs  of  such  eldest  son  ;  it  is  clear  that  such  eldest  son,  though  he 
be  heir  at  law,  takes  an  estate  for  his  life,  and  if  by  fine  or  any  other  act  he  destroys 
such  life  estate,  the  limitations  to  his  first  and  other  sons  will  never  take  eflFect.  The 
result  of  the  case  is  this ;  the  testator  gives  [297]  an  estate  for  life  to  his  brother,  and 
if  C.  Benger  survives  his  brother  he  gives  her  an  estate  in  fee  ;  but  on  the  contrary, 
if  C.  Benger  does  not  survive  his  brother  he  gives  his  brother  an  estate  in  fee.  The 
brother  being  tenant  for  life,  destroys  his  life  estate  before  the  contingency  of  survivor- 
ship has  taken  place ;  consequently  the  remainders  depending  thereon  are  destroyed, 
and  the  brother  comes  in  as  heir  at  law. 

Heath,  J.  I  am  of  the  same  opinion.  Two  questions  have  been  made  in  this 
case;  first,  Whether  the  condition  be  precedent  or  subsequent?  Secondly,  Whether  the 
devise  to  C.  Benger  be  a  contingent  remainder  or  executory  devise  ?  It  has  been  truly 
said,  that  there  are  no  technical  words  by  which  a  condition  precedent  is  distinguishable 
from  a  condition  subsequent ;  but  that  each  case  is  to  receive  its  own  peculiar  construc- 
tion according  to  the  intent  of  the  devisor.  The  question  always  is.  Whether  the 
thing  is  to  happen  before  or  after  the  estate  is  to  vest?  If  before,  the  condition  is 
precedent ;  if  after,  it  is  subsequent.  In  this  case  it  is  clear  that  the  event  is  to  happen 
before  the  estate  can  vest :  for  the  brother  is  to  die  before  C.  Benger  can  be  entitled 
to  the  estate,  the  words  being  "in  case  the  said  C.  Benger  shall  survive  and  outlive 
my  said  brother,  and  not  otherwise."  In  all  the  cases  which  have  been  cited  to  prove 
this  a  condition  subsequent,  the  intent  of  the  testator  has  been  clear  that  the  estate 
should  vest  immediately  in  possession.  Such  was  the  case  before  Lord  Talbot,  and 
such  was  the  case  of  Edwards  v.  Hammond.  This  case  therefore  is  distinguishable  from 
the  cases  cited,  since  in  those  cases  the  estate  was  not  intended  to  vest  in  possession 
immediately.  As  to  the  second  question,  it  has  been  decided  so  long  ago  that  it  will 
not  admit  of  discussion.  The  case  is  not  distinguishable  from  Plunket  v.  Holmes. 
Where  a  freehold  is  limited  to  the  first  taker  and  afterwards  a  fee  is  given  on  a 
condition,  if  it  may  take  eflfect  as  a  contingent  remainder  it  shall  do  so  ;  and  it  is  not 
material  that  a  fee  might  have  descended  to  the  first  taker  independent  of  the  will. 

ROOKE,  J.  I  am  of  opinion  that  this  is  a  contingent  remainder,  and  I  found  that 
opinion  on  the  case  of  Plunket  v.  Holmes.  It  was  the  intent  of  the  testator  that 
G.  Lane  should  take  for  life,  and  that  after  his  decease  C.  Benger  should  take  an 
estate  in  fee  if  she  survived  him,  but  if  she  did  not  survive  him  that  G.  Lane,  who  was 
the  heir  at  law,  should  take  an  estate  in  fee.  Here  therefore  there  was  a  particular 
estate  for  life,  [298]  which  was  sufficient  to  support  the  devise  over  as  a  contingent 
remainder  ;  and  it  is  a  settled  rule  of  law  that  where  the  Court  can  construe  a 
devise  to  be  a  contingent  remainder,  they  will  never  construe  it  to  be  an  executory 
devise. 

Chambre,  J.  I  am  of  the  same  opinion.  The  case  is  perfectly  clear  both  on  reason 
and  authorities. 

Judgment  for  the  Defendant. 


Garnham,  Executrix,  v.  Hammond.     Nov.  18th,  1800. 

If  a  Plaintiff  executor  hold  a  Defendant  to  bail  upon  an  affidavit  stating  the  debt  to 
be  due,  "as  appears  by  the  testator's  books,"  but  omitting  to  add,  "and  which  the 
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deponent  believes  to  be  true;"  the  Court  of  C.  B.   will  allow  the  Plaintift' to  swear 
to  his  belief  in  a  supplemental  afKdavit  (a). 

The  PlainlilT  having  held  the  Defendant  to  bail  upon  an  affidavit,  which  stated 
that  the  Defendant  was  indebted  to  the  PlaintilT  in  his  characler  of  executor,  "as 
appeared  by  the  testator's  books  ;  "  a  rule  was  obtained  calling  on  the  Plaintiff  to  shew 
cause  why  the  Defendant  should  not  be  discharged  on  entering  a  common  appearance. 

Cockell,  Sei  jt.,  now  shewed  cause,  and  urged  that  although  the  affidavit  which  had 
been  made  must  be  considered  as  insufficient  in  its  present  foira,  for  want  of  the  words 
"and  which  the  deponent  believes  to  be  true  "  (i) ;  yet  that,  consistently  with  the 
practice  of  this  Court,  a  supplemental  affi<]avit  might  be  allowed  in  order  to  remove 
this  objection  ;  and  cited  Roche  v.  Careij,  2  Bl.  ^hQ,  as  precisely  in  iioint(f). 

Best,  Serjt.,  on  the  other  side  insisted  that  a  supplemental  affidavit  could  never  be 
allowed  except  for  the  purpose  of  explaining  an  ambiguity  in  the  original  affidavit  for 
the  satisfaction  of  the  Court:  and  referred  to  Green  v.  liedshaiv,  ante,  vol.  i.  p.  227, 
where  Eyre,  Ch.  J.,  said,  "  If  it  were  allowed  in  this  case,  it  would  be  making  that 
right  which  was  wrong  at  the  time  when  it  was  done,  and  would  be  in  the  nature  of 
an  amendment  "  (d). 

[299]  The  Court  gave  leave  to  the  Plaintiff  to  file  a  supplemental  affidavit. 

Hosier  v.  Searle.     Nov.  18ih,  1800. 

Debt  on  bond  conditioned  for  the  performance  by  R.  G.  of  all  the  covenants  on  his 
part  mentioned  in  a  certain  indenture  bearing  even  date  with  the  bond,  made  or 
ex[)ressed  to  be  made  between  the  Plaintift'  and  the  said  K.  G.  Plea  that  before 
the  execution  of  the  bond  it  was  agreed  that  the  Plaintift"  should  grant  to  li.  G. 
a  lease  under  certain  covenants,  and  that  the  Defendant  should  enter  into  a  bond  as 
surety  for  the  performance  of  those  covenants  ;  that  the  Defendant  did  accordingly 
enter  into  the  bond  on  which  the  action  was  brought,  and  that  the  indenture  men- 
tioned in  the  condition  thereof  is  the  lease  so  agreed  upon  and  no  other ;  but  that 
the  said  lease  never  was  executed.  Held  on  demurrer  that  the  Defendant  was 
estopped  by  the  condition  of  the  bond  from  pleading  this  plea. 

Debt  on  bond. 

The  Defendant  prayed  oyer  on  the  bond,  which  appeared  to  be  a  joint  and  several 
bond  of  li.  Gilder,  the  Defendant,  and  one  Robert  Kent,  the  coniiition  of  which  was, 
"  that  if  the  above  bouiideii  R.  Gilder  his  executors,  administrators  ami  assigns  do  ami 
shall  well  and  tiuly  pay,  observe,  perform,  fulfil  and  keep  the  rent  and  all  and  singular 
the  payments,  covenants,  articles,  clauses  and  agreements  whatsoever  which  oji  the 
part  and  behalf  of  the  said  R.  Gihler  his  executors,  administrators  or  assigns  are  and 
ought  to  be  paid,  observed,  performed,  fulfilled  and  kept  comprised  or  mentioned  in 
a  certain  indenture,  bearing  even  date  with  the  said  obligation,  made  or  expressed  to 

(a)  And  see  Mann  v.  Sheriff,  post,  355. 

(b)  See  Barclay  v.  Uunt,  4  Burr.  1992.  Sheldon  v.  Baker,  1  T.  R.  83,  and  Swayne  v. 
Grammond,  4  T.  R.  176. 

(c)  See  also  Holmm  v.  Campbell,  1  II.  Bl  245,  where  the  Plaintiff  after  stating  in 
his  affidavit  to  hold  to  bail,  a  bond  of  the  Defendant  comlitioued  for  payment  of  bills 
which  should  be  returned  from  India  protested  for  non  payment,  alleged  that  certain 
bills  were  returned  protested  for  non  acceptance ;  and  the  Court  held  that  the  defect 
might  be  remedied  by  a  supplemental  affidavit. 

(d)  In  Becks  v.  Groneman,  2  Wils.  224,  C.  B.  where  the  Plaintift's  aftidavit  had  stated 
that  the  Defendant  "  in  justly  indebted,"  instead  of  "  is  justly  indebted,"  and  a 
supplemental  affidavit  was  produced,  the  point  was  much  debated,  Lord  Cb.  J.  Pratt 
and  Bathurst,  J.,  at  first  inclining  to  allow  it,  but  Clive  and  Gould,  Js.,  opposing  it, 
because  as  the  first  was  no  oath  at  all,  it  could  not  be  made  good  by  any  supplemental 
affidavit.  Afterwards  the  case  being  argued  a  second  time,  the  supplemental  affidavit 
was  refused.  Lord  Cb.  J.  Pratt  adopting, the  opinion  of  Clive  and  Gould,  Js.,  and  saying 
that  the  Court  "hid  never  gone  so  far  as  to  admit  a  supplemental  affidavit,  where  the 
first  amounted  to  no  oath  at  all,  but  had  only  supplied  small  defects  in  affidavits  which 
had  not  been  quite  full  enough."    Bathurst,  J.,  retained  his  former  opinion. 
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be  maile  between  J.  Hosier,  J.  Carter,  &c.  thirteen  of  the  trustees  appointed  to  put 
in  execution  an  act  of  parliament  made,  &c.  and  entitled,  &c.  of  the  one  part,  and  the 
said  K.  Gilder  of  the  other  part,  in  all  things  according  to  the  true  intent  and  meaning 
of  the  same  ;  then  the  above  written  obligation  shall  be  void,  otherwise  the  same  shall 
remain  in  full  force."  He  then  pleaded,  first,  non  est  factum;  secondly,  "that  before 
the  making  of  the  said  writing  obligatory  in  the  said  declaration  mentioned,  to  wit, 
on  the  day  of  the  date  of  the  said  writing  obligatory  at,  &c.  it  was  agreed  by  and 
between  the  said  Plaintiff  as  one  of  the  trustees  for  putting  in  execution  the  said  several 
acts  of  parliament  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  and 
the  said  Robert  Gilder  in  the  said  condition  also  named,  that  a  certain  indenture  of 
lease  should  be  made  and  granted  to  the  said  Robert  Gilder  by  a  competent  number 
of  the  said  trustees  of  certain  tolls  and  duties  in  the  said  acts  mentioned  for  a  certain 
term  of  years,  at  and  under  a  certain  rent  and  [300]  upon  and  subject  to  certain 
covenants  to  be  respectively  reserved  and  contained  in  the  said  lease  ;  and  that  the 
said  Robert  Gilder  and  the  Defendant,  and  the  said  Robert  Kent  in  the  said  writing 
obligatory  mentioned,  as  his  sureties  should  make  and  execute  the  said  writing  obli- 
gatory in  the  said  declaration  mentioned,  by  way  of  security  for  the  payment  of  the 
said  rent  and  the  performance  of  the  covenants  to  be  mentioned  in  the  said  intended 
lease;  and  the  said  Defendant  in  fact  further  saith,  that  the  said  agreement  being  so 
made  as  aforesaid,  he  the  said  Defendant  and  the  said  Robert  Kent  as  such  sureties 
as  aforesaid,  of  and  for  the  said  Robert  Gilder  in  pursuance  and  performance  of  the 
said  agreement  and  on  no  other  account  and  for  no  other  consideration  whatsoever, 
afterwaids  to  wit,  on  the  same  day  and  year  in  the  said  declaration  mentioned,  made 
and  executed  the  said  writing  obligatory  in  the  said  declaration  mentioned  with  such 
condition  as  aforesaid  thereto  subjoined  ;  and  the  said  Defendant  in  fact  further  saith, 
that  the  said  indenture  in  the  said  cjndition  mentioned  was  and  is  the  very  same 
indenture  which  was  so  agreed  to  be  made  and  granted  unto  the  said  Robert  Gilder 
as  aforesaid  and  no  other  or  different  indenture;  and  that  although  such  indenture 
was  and  is  in  manner  aforesaid  in  the  said  condition  alleged  to  have  been  made,  yet 
in  truth  and  in  fact  no  such  indenture  nor  any  other  lease  whatsoever  of  the  aforesaid 
tolls  and  duties  before  or  at  the  time  of  making  the  said  writing  obligatory  had  been 
or  was  nor  hath  as  yet  been  made  or  executed  by  and  between  the  said  several  trustees 
in  the  said  condition  of  the  said  writing  obligatory  named,  or  any  other  of  the  trustees 
for  putting  in  execution  the  afoiesaid  acts  of  parliament  of  the  one  part,  and  the  said 
Robert  Gilder  of  the  other  part ;  nor  hath  the  said  Robert  Gilder  as  yet  executed  or 
accepted  any  such  lease,  or  entered  into  or  executed  the  said  writing  obligatory,  and 
this,  &c.  wherefore,"  &c.  3dly,  "That  no  such  indenture  as  was  and  is  in  the  said 
condition  of  the  said  writing  obligatory  alleged  to  have  been  made,  was  or  hath  been 
as  yet  made  or  executed  as  was  and  is  by  the  said  condition  above  supposed,  and  this, 
&c.  wherefore,"  &e. 

The  Plaintiff  joined  issue  on  the  first  plea,  and  demurred  generally  to  the  two  last. 

Shepherd,  Serjt.,  in  support  of  the  demurrer.  The  Defendant  is  estopped  by  the 
condition  of  his  bond  from  averring  that  no  such  indenture  was  executed  as  that 
referred  to  in  the  condition  ;  [301]  the  distinction  established  by  the  course  of 
authoiities  being  this,  viz.  that  were  the  condition  refers  to  a  generality,  the  party 
may  aver  that  the  matter  referred  to  does  not  exist,  but  where  it  refers  to  a  precise 
thing  as  in  existence  at  the  time  of  the  bond  given,  the  obligor  is  estopped  from 
denying  its  existence;  thus  where  a  bond  was  conditioned  to  pay  all  the  legacies 
which  J.  S.  had  devised  by  his  will,  the  Court  held  that  the  Defetnlant  was  estopped 
from  saying  that  J.  S.  made  no  wilt,  but  that  he  might  say  that  J.  S.  gave  no  legacies 
by  his  will,  Paramoure  v.  During,  Moor,  420 ;  to  the  same  effect  is  WHlou(jhhy  v.  Brook, 
Cro.  Eliz.  756,  where  the  Court  say,  if  a  man  be  obliged  to  perform  the  covenants  in 
an  indenture  on  his  psrt  to  be  performed,  it  is  not  any  plea  to  say  there  were  not  any 
covenants  therein  to  be  performed  ;  so  in  Jeiuel's  case,  1  Rolle  Rep.  408.  1  Rol.  Abr. 
872,  1.  30.  liainsford  v.  Smith,  Dy.  196,  and  Hart  v.  Bulkminster,  Sty.  103.  But  in 
King  v.  Perseval,  1  Rolle  Rep.  430.  1  Rol.  Abr.  872,  1.  25,  the  condition  being  to 
perform  all  the  agreements  already  set  down  by  J.  S.,  the  Defendant  was  allowed  to 
plead  that  no  agreement  was  made  because  it  was  in  the  generalty  ;  and  the  same 
distinction  was  recognized  in  Stroud  v.  JFilles,  Cro.  Eliz.  362,  and  Paine  v.  Sketlroppe, 
All.  13.  These  cases  were  reviewed  and  the  doctiine  confirmed  in  Shelley  v.  Wright, 
Willes,  9,  and  Cossens  v.  Cossens,  Willes,  25. 
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Marshall,  Seijt.,  contra.  Ailmittiiig  the  proposition  that  where  the  condition  of 
a  bond  recites  an  actually  existing  indenture,  the  obligor  cannot  deny  that  indenture, 
yet  unless  it  appear  on  the  face  of  the  condition  that  such  an  indenture  did  actually 
exist,  the  Court  will  not  support  this  demurrer  in  favour  of  an  estoppel ;  for  "  estoppels 
are  odious  in  law  and  admitted  merely  out  of  necessity,  because  they  are  concluding 
to  speak  the  truth,"  Skipwoth  v.  Green,  8  Mod.  312.  The  words  of  this  condition  only 
import,  that  if  such  an  indenture  be  made  and  the  Defendant  shall  keep  the  covenants 
therein,  the  bond  shall  be  void  ;  but  non  constat  that  the  lease  was  not  to  have  been 
executed  after  the  execution  of  the  bond  on  the  same  day,  in  which  case  if  the  obligor 
had  refused  to  execute  the  lease  it  would  have  been  impossible  to  perform  the  condi- 
tion of  the  bond.  Now  though  he  might  be  estopped  from  saying  that  there  was  no 
such  deed,  yet  it  appears  from  Skijnvith  v.  Steed,  Cro.  Eliz.  7C9,  that  he  was  at  liberty 
to  plead  that  he  had  never  executed  such  a  deed.  In  that  case  the  [302]  Defendant 
to  debt  on  botid  conditioned  for  the  performance  of  covenants  in  an  indenture  between 
W.  S.  and  Anne  his  wife  on  the  one  part,  and  the  Plaintiff  on  the  other  part,  pleaded 
the  indenture  as  an  indenture  of  W.  S.  and  Atine  his  wife,  whereas  the  feme  never 
sealed  it;  the  Plaintiff  therefore  replied  non  fuit  facta  between  W.  S.  and  Anne  his 
wife  on  the  one  ])ait,  and  himself  on  the  other,  and  it  was  found  for  him  by  the  jury  ; 
and  the  Court  held  that  the  Plaintifl"  was  not  estopped  from  shewing  the  deed  not  to 
be  the  deed  of  baron  and  feme,  but  that  he  was  estopped  to  say  there  was  not  any 
such  indenture.  2dly,  Since  the  8  and  9  of  W.  3,  e.  11,  s.  8,  is  compulsory  upon  a 
Plaintiff  in  a  case  like  this  to  suggest  breaches  upon  the  roll  («)',  until  whicli  he  can 
have  no  remedy  upon  the  bond,  and  since  it  is  impossible  to  suggest  breaches  of 
covenants  never  entered  into,  the  Court  will  not  pronounce  a  judgment  for  the  PlaintifT 
from  which  he  can  derive  no  advantage. 

Lord  Ei.don,  Ch.  J.,  said.  The  present  opinion  of  the  Court  is,  that  the  Defendant 
is  estopped  by  the  condition  of  the  bond.  In  addition  to  the  arguments  at  the  bar  it 
may  be  observed,  that  the  condition  of  the  bond  is  for  the  performance  of  covenants 
comprised  in  a  certain  indenture  made  or  expressed  to  be  made  between  the  trustees 
and  the  Defendant.  The  object  of  introducing  the  words  "made  or  expressed  to  be 
made  "  seems  to  have  been,  that  whether  the  execution  of  the  indenture  could  be 
proved  or  not,  the  covenants  contained  in  the  paper  writing  which  purported  to  be 
an  indenture  between  the  trustees  and  the  Defendant  should  be  considered  as  the 
covenants  of  the  Defendant. 

The  Court  having  taken  time  to  consider,  on  this  day,  gave 

Judgment  for  the  Plaintiff. 


Tipping  v.  Johnson.    Nov.  22d,  1800. 

To  a  replication  of  nul  tiel  record  and  day  given,  if  the  Defendant  demur,  the  Plaintiff 
need  not  join  in  demurrer ;  but  if  the  record  is  not  produced,  may  sign  judgment. 

The  Defendant  in  this  case  having  pleaded  judgment  recovered,  the  Plaintiff  replied 
nul  tiel  record  and  gave  a  day  to  produce  the  record.  To  this  plea  the  Defendant 
demurred  ;  the  Plaintiff  did  not  join  in  demurrer,  but  finding  that  the  record  was 
not  produced  at  the  day,  signed  judgment. 

A  rule  having  been  obtained  by  Cockell,  Serjt.,  calling  on  the  [303]  Plaintiff  to 
shew  cause  why  this  judgment  should  not  be  set  aside  for  irregularity. 

Shepherd,  Serjt.,  shewed  cause,  and  insisted  that  where  the  Plaintiti'  replies  nul 
tiel  record  and  gives  a  day  (a)-,  it  makes  a  complete  issue ;  and  that  the  demurrer  was 
therefore  improperly  put  in  by  the  Defendant. 

(ay  Dragev.  Bra7id,2W\\s.  311.  Gooehvin  v.  Croivle,  Cov/^.  3bl .  Rolesv.  liosewell, 
5  T.  R.  538,  and  Hardy  v.  Bern,  cit.  5  T.  K.  540 

(ay  This  seems  the  proper  method  of  concluding  the  replication  where  the  record 
is  of  the  same  court.  Cremer  v.  Wickett,  1  Ld.  Kaym.  550.  Carth.  517,  S.  C.  Where 
the  resord  is  of  another  court,  it  has  been  held  correct  to  conclude  with  a  verification  ; 
though  it  appears  that  either  way  will  do.  Cremer  v.  fViekett,  ubi  supri.  Sand/ord  v. 
Rogers,  2  Wils.  113,  Barnes,  161,  ed.  1798,  and  Newberry  v.  Strudwick,  Barnes,  161  and 
335.     Com.  533,  S.  C.     See  also  the  note  by  Mr.  Serjt.  Williams,  1  Saund.  392. 
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Lord  Eldon,  Ch.  J.  (after  refetring  to   the  officers),  said,  that  the  replication 
constituted  a  complete  issue  of  fact,  and  that  the  judgment  was  therefore  regular. 
Per  Curiam.     Rule  discharged  (by. 

Thompson  v.  Lady  Lawley  and  Others.    Nov.  24th,  1800. 

[Referred  to,  Watkins  v.  Lea,  1802,  6  Ves.  640.  Approved,  Hobson  v.  Blackburn, 
1833,  1  Myl.  &  K.  579.  Referred  to,  Smft  v.  Swift,  1859,  1  Da  G.  F.  &  J.  173; 
Holmes  v.  Milward,  1878,  47  L.  J.  Ch.  525.] 

Under  a  general  devise  of  all  manors,  messuages,  lands,  tenements  and  hereditaments, 
leasehold  messuages  will  not  pass,  unless  it  appear  to  have  been  the  evident  intent 
of  the  devisor  that  they  should  pass  (a). 

This  was  a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  this  Court. 

Beilby  Thompson,  Esq.,  being  seised  in  fee  of  the  manor  of  Wheldrake,  iu  the 
county  of  York,  and  other  real  estates,  and  also  possessed  of  a  considerable  personal 
estate,  including  among  other  things,  two  leasehold  houses,  one  situate  at  Putney  in 
Surry,  and  the  other  in  Mortimer  Street,  Cavendish  Square,  holden  on  beneficial  leases 
(in  each  of  which  about  70  years  were  unexpired  (i)-),  on  the  28th  May,  1794,  duly 
made  bis  will,  attested  so  as  to  pass  real  estates.  After  directing  that  his  funeral 
expences  debts  and  legacies  shouLi  be  paid  out  of  his  personal  estate,  but  if  his  personal 
estate  should  not  be  sufficient  to  pay  the  same,  bis  real  estate  should  be  charged  with 
the  deficiency,  he  gave  and  devised  his  manor  of  Wheldrake  and  all  other  his  manors 
messuages  lands  tenements  and  hereditaments  to  trustees  therein  named  and  their 
heirs  to  the  usas  upon  and  for  the  trusts  intents  and  puiposes  therein  mentioned,  that 
is  to  say,  as  to  his  said  manor  of  Wheldrake,  and  all  his  other  tenements  and  heredita- 
ments in  the  parish  of  Wheldrake  to  the  intent  that  his  wife  should  receive  thereout 
during  [304]  her  life  the  yearly  sum  of  2001.  in  addition  to  the  yearly  sum  of  8001. 
provided  for  her  by  his  marriage  settlement,  and  that  certain  other  persons  therein 
named  should  receive  the  annuities  thereby  provided  for  them,  and  he  then  devised 
as  follows,  that  is  to  say  "  as  for  and  concerning  the  said  manors  and  messuages  and 
other  hereditaments  so  charged  with  the  said  annuities  with  all  their  rights  members 
and  appurtenances  and  as  for  and  concerning  all  other  his  manors  messuages  lands 
tenements  and  hereditaments  with  their  rights  members  and  appurtenances  in  the 
said  county  of  York  or  elsewhere  in  the  kingdom  of  Great  Britain,  to  the  use  of  his 
first  and  other  sons  in  tail  male  and  for  want  of  such  issue  to  the  use  of  his  first  and 
other  sons  in  tail  general,  remainder  to  his  daughters  in  tail  as  tenants  in  common  if 
more  than  one,  with  cross  remainders,  and  for  want  of  such  issue  to  the  use  of  his 
brother  Richard  Thompson  and  his  assigns  for  his  life  without  impeachment  of  waste, 
remainder  to  the  said  trustees  to  preserve  contingent  remainders,  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Richard  Thompson  successively  in  tail  male, 
remainder  to  the  use  of  Paul  Beilby  Lawley,  the  third  son  of  his  sister.  Lady  Lawley, 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the  use  of 
Francis  Lawley,  the  second  son  of  his  said  sister  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  the  use  of  Sir  Robert  Lawley,  the  eldest  son  of 
his  said  sister  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  the 
ultimate  remainder  to  his  own  right  heirs."  Then  followed  a  proviso,  that  if  P.  B. 
Lawley,  or  F.  Lawley  should  succeed  to  the  premises  they  should  take  the  name  and 
arms  of  Thompson,  and  other  provisoes  empowering  the  several  devisees  to  jointure 
and  to  raise  portions  by  demise  or  mortgage,  redeemable  by  the  person  who  for  the 
time  being  should  be  intitled  to  the  freehold  and  inheritance.  He  then  limited  an 
estate  in  Nottinghamshire  to  other  persons,  and  after  having  declared  that  it  was  his 

(by  See  Fox  and  others  v.  Lewing,  Cooke,  Cas.  Pr.  56,  Pr.  Reg.  227,  and  the  cases 
cited  in  the  pieceding  note. 

(a)  Vide  Boe  d.  Vernon  v.  Vernun,  7  East,  8,  21.  Boe  d.  Belasyse  v.  Lucan,  9  East, 
448.     Boe  d.  Jersey  v.  Smith,  1  B.  and  B.  97,  160. 

(b)'  This  fact  was  admitted  though  not  stated  in  the  ease,  and  indeed  as  the  whole 
will  was  taken  as  part  of  the  case,  though  many  parts  relied  upon  in  the  judgment 
were  not  introduced  at  first,  they  are  now  added, 
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intention  to  have  given  his  wife  the  choice  of  any  one  of  his  raansion-houses  in 
Yorkshire  or  Lundon,  or  the  house  that  he  had  lately  purchased  at  Piitnej^  but  that 
she  had  declined  the  acceplance  of  either  of  them,  and  would  have  no  bouse  of  her 
own  to  go  to  after  bis  decease,  gave  her  therefore  50001.  He  then,  after  giving 
several  legacies,  expressed  himself  as  follows,  "  Lastly,  I  give  and  becjueatb  all  my 
monies,  securities  for  money,  goods,  chattels  and  efTects,  and  all  other  ray  personal 
estate  not  herein  before  by  me  disposed  of,  or  to  be  disposed  of  by  any  codicil  or 
codicils  to  this  [305]  my  will  unto  my  said  brother  Richard  Thompson  and  unto  my 
sister  Lady  Lawley  in  equal  shares  and  proportions:"  and  he  appointed  bis  said 
brother  and  sister  executor  and  executrix  of  his  will. — The  testator  liied  on  the  lOth 
June  1799,  without  having  revoked  bis  will.  The  question  for  the  opinion  of  the 
Coui't  was.  Whether  the  leasehold  houses  and  premises  late  belonging  to  the  testator 
in  Mortimer-Street,  Cavendish-Square,  and  at  Putney  in  Surrey,  passed  by  bis  will 
under  the  general  devise  of  all  his  manors,  messuages,  lands,  tenements  and  heredita- 
ments, with  their  rights,  members  and  appurtenances  in  the  county  of  York  or  else- 
where in  the  kingdom  of  Great  Britain? 

Bayley,  Serjt.,  for  the  Plaintiff.  In  the  first  place  the  leasehold  properly  can 
only  pass  by  way  of  executory  devise,  and  being  limited  after  an  indefinite  failure  of 
issue,  the  limitation  as  an  executory  devise  is  too  remote.  Independent  of  this  con- 
sideration, however,  it  may  be  stated  as  a  general  proposition,  established  by  a  long 
series  of  cases,  that  where  a  man  is  possessed  of  freehold  and  leasehold  property,  the 
leasehold  will  not  pass  by  a  general  devise  applicable  to  freehold,  unless  an  intention 
that  they  should  pass  can  be  collected  from  the  face  of  the  will,  or  from  the  nature 
of  the  leaseholds  themselves.  It  was  resolved  in  Rose  v.  Baiilett,  Cro.  Car.  292,  "that 
if  a  man  hath  lands  in  fee,  and  lands  for  years,  and  deviseth  all  his  lands  and  tenements, 
the  fee-simple  lands  pass  only  and  not  the  lease  for  years  :  and  if  a  man  bath  a  lease 
for  years  and  no  fee  simple,  and  deviseth  all  his  lands  and  tenements,  the  lease  for 
years  passeth  :  for  otherwise  the  will  should  be  merely  void  "(a).  This  case  is  a 
leading  authority,  and  the  doctrine  has  been  recognized  in  a  variety  of  subsequent 
decisions.  The  case  of  Davu  v.  Gibbs,  where  the  same  proposition  was  adopted,  was 
first  decided  at  the  Rolls,  as  appears  from  Fitzg.  116,  and  that  decision  was  after- 
wards confirmed  by  the  Lord  Chancellor,  and  on  an  appeal  from  him,  by  the  House  of 
Lords,  3  P.  Wms.  26.  The  words  used  in  that  case  were  particularly  strong,  being 
"manors,  messuages,  lands,  tenements,  hereditaments,  and  real  estates  whatsoever  of 
which  the  testatrix  was  any  ways  seised  or  entitled  to,"  which  last  expression  might 
seem  to  apply  to  leasehold  estate.  Lord  Hardwicke  in  Knotsfm-d  v.  Gardiner,  2  Atk. 
450,  cites  the  case  of  Hose  v.  Bariletl,  and  adds,  that  although  in  the  case  before  him 
he  had  no  doubt  at  all  of  the  intention  of  the  testator,  yet  the  rule  of  law  must  prevail, 
and  directed  an  issue  to  try  whether  the  testator  at  the  time  of  making  his  will  [306] 
had  both  freehold  and  leasehold  estates.  The  opinion  of  Lord  Hardwicke  resjjecting 
this  rule  of  law  is  shewn  still  more  strongly  in  Chapman  v.  IJari,  1  Vez.  271,  for  the 
will  in  that  case  having  been  executed  in  the  presence  of  two  witnesses  only  could  not 
pass  the  real  estate,  and  yet  bis  Lordship  held  that  the  devise  of  all  bis  lands  and 
tenements  must,  according  to  Rose  v.  BartleU,  be  confined  to  the  freehold  estates,  and 
that  therefore  the  leasehold  would  not  pass.  These  cases  are  confirmed  by  Pistol  v. 
Riccardson,  K.  B.  Hil.  1784,  2  Cox's  P.  Wms.  459,  n.  1,  1  H.  Bl.  26,  in  notis,  S.  C. 
where  Lord  Mansfield  observed,  that  a  system  of  legal  construction  bad  been 
established  by  former  cases,  especially  Rose  v.  Barlklt,  and  Davis  v.  Gibbs,  which  pre- 
cluded the  Court  from  considering  the  intention  of  the  testator  on  the  words  of  the 
devise  as  they  otherwise  might  have  done,  and  bound  them  in  their  decision  of  the 
principal  case.  Yet  in  that  devise  the  words  "seised  of  interested  in  or  intitled  unto" 
might  seem  applicable  to  leasehold  as  well  as  freehold  property.  It  was  indeed 
lamented  by  Lord  Kenyon  in  Lane  v.  Lord  Stanhope,  6  Term  Rep.  353,  that  the  ease 
of  Addis  V.  Clement,  2  P.  Wms.  456,  was  not  cited  in  Pistol  v.  Riceardson,  since  his 
Lordship  seemed  to  think  that  Lord  Mansfield  might  have  been  induced  by  the 
authority  of  that  case  to  have  decided  otherwise.  But  it  appears  from  a  maiuiscript 
note  of  Pistol  v.  Riccardson,  that  the  case  of  Turner  v.  Husler  (reported  1  Bro.  Cha. 
Cas.  78),  which  proceeded  on  the  authority  of  Addis  v.  Clement,  was  noticed  by  Lord 

(a)  Indeed  leasehold  houses  will  pass  under  a  devise  of  all  the  testator's  freehold 
houses  in  A.  if  he  had  uo  freehold  houses.     Day  v.  Trigg,  1  P.  Wms.  286. 


2  BOS.  &  PDL.  307.  THOMPSON    U.  LADY    LAWLEY  1297 

Maiisfiekl  in  bis  judgment,  who  received  his  account  of  it  from  Mr.  Baron  Eyre  :  it  is 
therefore  to  be  inferred,  that  the  case  of  Addis  v.  Clement,  had  it  been  cited,  would 
not  have  altered  hia  Lordship's  opinion.  It  is  to  be  observed,  however,  that  the  case 
of  Addis  V.  Clement  is  very  distinguishable  from  the  present.  Lord  Chancellor  King 
observed,  that  the  words  "  possessed  of  or  interested  in  "  properly  referred  to  a  lease- 
hold, and  expressly  distinguished  the  case  before  him  from  Rose  v.  Bartleit  on  that 
ground  ;  and  his  Lordship  further  relied  on  the  circumstance  of  the  leaseholds  being 
perpetually  renewable,  which  he  thought  might  have  induced  the  testator  to  look  upon 
himself  as  having  a  kind  of  inheritance.  This  last  circumstance  also  distinguishes 
Turner  v.  Busier  from  the  present  case  ;  for  there  the  leasehold  tithes  were  perpetually 
renewable  without  fine,  and  Mr.  Baron  Eyre's  opinion  appears  to  have  been  founded 
on  the  ground  of  the  testator's  intention  to  pass  the  leasehold,  inferring  that  the 
resemblance  which  those  particular  leaseholds  bore  to  an  inheritance  made  the  testator 
forget  the  distinction.  With  respect  to  Lane  v.  Lord  Stanhope  it  might  be  sufficient  to 
say,  that  the  word  "farm  "there  used,  vras  parti  [307]-cularly  descriptive  of  lease- 
hold property,  if  it  was  not  clearly  disti[iguished  from  the  presetit  case  by  another 
circumstance,  namely,  that  the  freehold  and  leasehold  property  was  so  blended 
together  that  it  was  quite  impossible  to  suppose  that  the  testator  could  have  intended 
to  separate  them.  The  case  of  Lowther  v.  Cavendish,  Amb.  356,  was  decided  simply 
on  the  ground  of  intention  apparent  on  the  face  of  the  will  that  the  leaseholds  should 
pass.  In  the  present  case  it  is  impossible  to  discover  any  intention  of  the  testator 
expressed  upon  the  face  of  his  will  to  pass  the  leasehold.  All  the  limitations  are 
applicable  to  freehold  property  only  :  and  the  words  "  executors  and  administrators  " 
never  once  occur.  Besides,  as  the  lands,  &c.  are  limited  by  the  general  devise  to 
trustees  to  uses,  if  the  leaseholds  were  included  in  this  devise,  the  legal  property  of  the 
freehold  would  go  to  one  person  and  of  the  leasehold  to  another ;  for  the  use  of  the 
former  would  be  executed  in  the  cestuy  que  use  by  the  statute,  whereas  the  legal 
estate  in  the  latter  would  remain  in  the  trustees. 

Runnington,  Serjt.,  for  the  Defendants.  The  general  terms  used  in  the  clause  ui 
question  are  sufficient  to  pass  the  leasehold  together  with  the  freehold  property. 
Though  in  Hose  v.  Bartlett  the  language  used  is  undoubtedly  very  strong  in  support 
of  the  argument  urged  on  the  other  side,  yet  subsequent  to  that  case  the  rule  has  been 
varied  in  many  instances,  and  the  Courts  have  inclined  to  decide,  that  where  they  can 
collect  from  the  will  that  it  was  the  intent  of  the  testator  to  pass  his  leasehold 
together  with  his  freehold  property  under  a  general  clause  of  this  kind,  the  leasehold 
is  passed  accordingly.  In  Turner  v.  Husler  Mr.  Baron  Eyre  observes,  that  the 
determination  of  Rose  v.  Bartlett  was  very  early,  and  that  he  was  led  to  think  it 
arose  from  the  old  iilea  of  the  dignity  of  the  freehold,  and  the  small  value  of  the 
interesse  termini  ;  but  that  from  the  change  of  circumstances  the  rule  was  become 
unsatisfactory.  Davis  v.  Gibhs  was  decided  on  the  intent  of  the  party  devising,  the 
clause  in  dispute  bting  a  devise  of  all  "manors  messuages  lands  tenements  heredita- 
ments and  real  estate "  and  there  being  another  clause  under  which  the  leasehold 
evidently  passed.  Though  the  general  rule  is  recogin'zed  in  Knotsford  v.  Gardner,  and 
Chapman  v.  Hart,  yet  in  Pistol  v.  Riccurdson  the  observation  of  Lord  Mansfield,  that 
nothing  appeared  in  the  will  indicating  an  intention  to  pass  the  leaseholds,  seems  to 
shew,  that  if  any  such  intention  could  have  been  discovered,  His  Lordship  would  have 
held  the  words  of  the  devise  sufficiently  comprehensive.  Ceitain  it  is  that  Addis  v. 
Clement  was  not  referred  to  in  that  case;  and  in  Lane  v.  Lmd  Stanhope  Lord  Kenyon 
[308]  observes,  that  in  Pistol  v.  Riccardson  Lord  Mansfield  seemed  to  feel  himself  pressed 
by  a  torrent  of  authorities,  and  that  if  Addis  v.  Clement  had  then  been  mentioned  the 
Court  would  have  decided  the  other  way  with  less  reluctance,  and  that  the  ground  of 
determination  was,  that  all  the  words  there  used  had  leceived  in  other  cases  a  certain 
technical  construction.  That  case  of  Lane  v.  Lord  Stanhope,  if  correct,  has  put  the 
question  at  rest,  inasmuch  as  the  word  "farms"  was  there  held  to  pass  the  leaseholds, 
as  it  appeared  from  the  circumstances  of  the  case,  that  the  testator  must  have  intended 
them  to  pass.  The  strict  rule  therefore  laid  down  in  Rose  v.  Bartlett  is  no  longer  the 
governing  principle,  but  the  intention  of  the  testator  must  prevail,  and  if  the  words 
of  the  will  are  sufficiently  general  to  include  leasehold,  the  Court  will  not  restrain 
them.  Here  the  words  are  as  general  as  possible,  being  his  "manors  messuages  lands 
tenements  and  hereditaments,"  and  if  in  Turner  v.  Husler  the  word  "  tithes,"  and  in 
Lane  v.  Lard  Stanhope  the  word  "  farms,"  vyere  held  to  carry  leasehold,  why  should  uot 
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the  word  "  messuages"  in  this  case?  Here  the  testator  had  70  years  to  run  in  the 
leaseholds,  which  amounting  to  the  value  of  the  whole  fee,  he  might  look  upon  them 
in  the  light  of  freehold  property.  It  has  been  objected  that  the  strict  limitations  in 
this  will  not  being  applicable  to  leasehold  property,  shew  that  the  testator  did  not 
inte!i(l  the  leaseholds  to  pass  in  a  clause  the  contents  of  which  are  made  subject  to 
those  limitations  :  but  the  same  limitations  existed  in  those  Equity  cases  where  due 
weight  was  given  to  intention.  Having  given  50001.  to  his  wife  in  lieu  of  these  very 
leaseholds,  it  is  clear  that  he  had  them  in  contemplation  at  the  time  of  making  bis 
will,  and  if  he  had  not  supposed  them  to  pass  under  the  general  clause  they  would 
have  been  specifically  mentioned  in  the  residuary  clause. 

Lord  Ei.don,  Ch.  J.  Though  the  Court  is  not  called  upon  in  this  case  to  state 
the  reasons  for  the  certificate,  which  it  is  disposed  to  return  to  the  Lord  Chancellor, 
yet,  as  it  has  not  been  unusual  upon  similar  occasions  to  mention  the  grounds  upon 
which  the  opinion  of  the  Court  has  proceeded,  I  shall  follow  the  example  of  Lord 
Kenyon  in  Lane  v.  Lord  Stanhope,  and  state  my  reasons  for  thinking  that  the  lease- 
holds do  not  pass  under  the  general  devise  of  the  testator's  manors,  messuages,  &c. 
1  adopt  the  words  of  his  Lordship  in  that  case:  "It  is  our  duly  in  coiislrning  a  will 
to  give  effect  to  the  devisor's  intention  as  far  as  we  can  consistently  with  the  rules  of 
law,  not  conjecturing  but  expfiunding  his  will  from  the  words  used."  And  I  am 
particularly  impressed  with  the  [309]  latter  expression  "  not  conjecturing,  but  expound- 
ing his  will  from  the  words  used."  I  will  first  consider  this  will,  as  if  the  construction 
was  unprejudiced  by  any  rule  of  law,  or  by  any  decisions  in  which  distinctions  respecting 
such  rules  may  have  been  taken.  When  we  find  limitations  in  a  will,  inapplicable  to 
personal  estate,  though  we  are  not  thereby  authorised  to  say  that  the  personal  estate 
shall  not  pass,  provided  the  testator  has  used  words  clearly  sufficient  to  pass  it ;  yet 
the  acknowledged  inapplicability  of  those  limitations  to  personal  estate  is  a  circum- 
stance from  which  the  intent  may  be  collected  if  the  words  of  devise  are  ambiguous. 
In  an  accurate  sense  when  a  man  says  "my  lands  and  hereditaments"  he  means  those 
which  are  throughout  his  own.  When  therefore  we  see  limitations  which  apply  to 
real  estate  as  distinguished  from  personal  estate,  or  even  when  we  find  that  by  holding 
the  latter  to  be  included  in  the  general  devise  the  wish  imputed  to  the  testator  to  give 
it  to  the  same  person  as  the  freehold  may  not,  by  virtue  of  such  limitations,  be  gratified 
for  above  one  moment;  we  may  consider  the  nature  of  the  limitations  as  affording 
strong  evidence  that  the  testator  really  had  not  the  intention  that  the  personal  estate 
should  pass.  I  consider  the  whole  of  this  will  as  part  of  the  case  referred.  I  find  no 
circumstance  stated  which  goes  beyond  the  mere  fact,  that  the  testator  was  possessed 
of  two  leasehold  houses  for  terras  of  about  70  years.  It  does  not  appear  that  there 
was  any  equitable  right  of  renewal,  nor  were  the  premises  in  question  blended  in 
enjoyment  or  otherwise,  with  any  freehold  land  ;  there  is  no  difficulty  in  distinguishing 
them  from  each  other ;  they  have  never  been  demised  together  at  one  rent  reserved 
to  heirs;  they  are  short  terms.  No  one  of  those  particular  circumstances  which  were 
relied  upon  in  former  cases  exists  in  this;  it  is  the  simple  case  of  terms  for  years,  and 
a  case  of  property,  prima  facie,  that  sort  of  property  which  a  disposition  of  personal 
estate  must  he  intended  to  pass.  In  this  will,  in  the  first  place,  the  testator  directs 
that  his  debts  and  funeral  expences  shall  be  paid  out  of  his  personal  estate,  but  if  that 
shall  not  be  sufficient,  he  charges  bis  real  estate  with  the  deficiency.  Here  in  the 
beginning  of  the  will  then  a  distinction  between  real  and  personal  estate  is  introduced. 
Ill  the  last  clause  of  the  will  he  devises  "all  his  money  securities  for  monej'  goods 
chattels  effects  and  all  other  his  personal  estate  not  therein  before  disposed  of  or  to 
be  disposed  of  by  any  codicil."  It  has  been  observed,  that  by  the  words  "personal 
estate,"  in  this  last  clause,  must  be  meant  personalty  ejusdem  generis  with  money,  Ac. 
But  am  I  conjecturing,  or  am  I  [310]  expounding  when  I  say  that  he  meant  one  thing 
by  the  words  "personal  estate"  at  the  beginning  of  the  will,  and  another  by  the  same 
words  at  the  end  1  Look  at  this  in  another  point  of  view  ;  the  general  rule  respecting 
the  application  of  assets  is  very  much  like  that  which  the  testator  has  here  appointed. 
First,  the  personal  estate  is  to  be  applied,  and  then  the  real.  But  the  personal  estate 
so  to  be  applied  is  the  personal  estate  not  specifically  disposed  of.  Now  if  the  lease- 
holds in  question  passed  with  the  freeholds,  then  those  leaseholds  are  specifically 
disposed  of ;  and  if  the  personal  estate  not  specifically  disposed  of  should  happen  to 
be  insufficient  for  the  payment  of  debts,  out  of  what  fund  and  in  what  manner  are  we 
to  suppose  that  the  testator  has  directed  them  to  be  paid  1    He  has  settled  his  different 
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freehold  estates  on  difterent  persons.  If  therefoie  it  be  necessary  to  resort  to  the 
real  estates  for  payment  of  debts,  a  valuation  of  them  must  be  taken,  and  they  must 
contribute  pro  rata;  but  personalty  specifically  disposed  of  must  also  contribute;  and 
then  in  the  construction  of  a  will  which  says,  the  personalty  is  first  to  be  applied,  we 
are,  if  the  general  personal  estate  is  insufficient,  to  consider  it  as  agreeable  to  the 
testator's  intention,  though  he  has  not  bequeathed  his  leasehold  estates  eo  nomine, 
that  they  should  be  preserved  as  anxiously  as  the  freehold,  and  should  only  contribute 
together  with  them,  according  to  their  value.  With  respect  to  the  word  "messuages" 
as  used  in  this  will,  it  is  to  be  observed,  that  in  the  devise  of  the  manor  of  Wheldrake 
it  is  most  clearly  applied  to  freehold  estate  only  :  and  therefore  there  is  no  reason  to 
suppose,  that  when  he  used  the  same  word  in  the  general  clause,  under  which  it  is 
contended  that  the  leaseholds  pass  together  with  the  freeholds,  he  meant  to  apply  it 
in  both  those  species  of  property.  The  estates  included  in  the  general  devise  are 
limited  to  the  issue  (if  he  should  have  any)  of  the  devisor  in  tail,  with  several 
remainders  over:  now  if  the  devisor  had  left  a  son  living  at  the  time  of  his  death, 
and  that  son  had  died  instantly  afterwards,  the  leasehold  property  would  have  been 
necessarily  separated  from  the  freehold,  since  the  former  would  have  gone  to  the 
administrator  of  such  son,  and  the  latter  would  have  vested  in  the  remainder-man. 
Why  are  we  then  to  be  so  anxious  to  impute  intentions  to  testators,  the  gratification 
of  which  they  use  means  and  terms  so  little  calculated  to  secured  It  was  observed, 
that  the  limitation  being  after  failure  of  issue  of  his  body  was  too  remote  :  but  attend- 
ing to  his  real  intention,  and  the  cise  of  Pelhain  v.  Gregory  (5  Bro.  Pari.  Cas.  4.3.5) 
[311]  in  the  House  of  Lords,  we  might  hold,  that  if  he  had  issue,  the  leasehold  would 
vest  in  the  issue,  and  if  he  bad  none  in  actual  existence  at  his  death,  the  lease- 
hold, if  it  vested  in  the  aftertakers,  would  be  subject  to  be  divested  as  soon  as  any 
issue  of  his  should  come  into  actual  existence.  In  that  part  of  the  will  where  a  power 
is  given  to  charge  the  estates  devised  with  portions  for  younger  children,  it  is  clear 
he  meant  the  power  should  extend  to  all  the  property  which  he  devised  under  the 
general  words ;  but  he  provides  that  if  such  portions  shall  be  raised  by  demise  or 
mortgage  the  same  shall  be  redeemable  by  the  person  entitled  to  the  freehold  and 
inheritance  of  the  demised  or  mortgaged  premises  :  he  thought  therefore  that  he  had 
an  inheritance  in  the  property  he  devises,  and  which  he  gives  a  power  of  mortgaging. 
Then  follows  the  only  clause  which  could  suggest  any  doubt  to  an  unlettered  mind  ; 
in  which  the  devisor  declares  that  it  was  his  intention  to  give  his  wife  the  choice  of 
one  of  his  mansion-houses  in  Yorkshire  or  London,  or  the  house  that  he  had  lately 
purchased  at  Putney,  but  that  she  had  declined  it,  and  that  he  therefore  gave  her 
50001.  Now  although  the  wife  might  have  chosen  the  Yorkshire  house,  which  was 
a  freehold  ;  yet  it  is  observable,  that,  as  his  will  finally  stands,  the  compensation  is 
taken  out  of  the  personal  estate  :  and  it  seems  not  unreasonable  therefore  that  the 
residuary  legatees  who  are  to  pay  that  50001.  should  take  the  leasehold  in  lieu  of  it. 
By  the  last  clause  the  testator  gives  "all  his  personal  estate  not  herein  before  disposed 
of,  or  to  be  disposed  of  by  any  codicil."  Now  it  seems  impossible  to  say,  that  the 
words  "  herein  before  disposed  of "  may  not  be  satisfied  by  the  legacies  before  given  ; 
but  this  testator  might  mean  by  a  codicil  to  dispose  of  those  leaseholds,  sufl'ering  them 
to  pass  by  the  general  clause  if  he  made  no  codicil.  As  to  the  argument  that  the 
personal  estate  must  mean  personalty  ejusdem  generis,  I  cannot  trust  ray  mind  with 
an  argument  so  like  a  conjecture  :  the  words  are  large  enough  to  pass  personalty  of 
any  sort ;  and  I  do  not  understand  how  that  mind  reasons,  which  deems  the  intention 
of  a  testator  satisfactorily  made  out  by  that  kind  of  argument.  I  was  struck  with  the 
observation,  that  as  the  property  is  limited  to  trustees  to  uses,  the  statute  draws  the 
legal  estate  in  the  freeholds  out  of  the  trustees,  and  vests  it  in  the  cestuy  que  use, 
whereas  the  legal  estate  in  the  leaseholds  remains  in  the  trustees.  As  to  the  supposed 
anxiety  of  the  testator,  that  the  two  species  of  property  should  go  together,  it  is  more 
usual  to  demonstrate  that  anxiety  either  by  directing  that  the  leaseholds  shall  be 
enjoyed  together  with  the  [312]  freeholds  as  long  as  the  rule  of  law  and  equity  will 
admit,  or  by  introducing  very  special  words  and  limitations  for  that  purpose,  adapted 
to  the  nature  of  the  leaseholds.  No  testator  who  meant  that  they  should  go  together, 
ever  made  a  will  under  reasonably  good  advice  in  its  terras  so  little  calculated  to 
produce  the  intended  effect  as  this  testator  has  done  :  though  in  truth  a  similar 
observation  may  be  made  upon  the  inefficacy  of  the  terms  used  to  secure  such  a 
supposed  intention  in  almost  every  case,  where  upon  the  ground  of  iuteutiou  lease- 
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holds  have  been  held  to  pass  under  general  words.     As  to  the  cases  ;  the  first  mentioned 
is  Base  v.  liartleit.     It  was  supposed  in  Turner  v.  Husler  that  the  rule  there  laid  down 
originally  obtained  on  the  ground  of  the  small  value  formerly  attached  to  leasehold 
interest  as  opposed  to  the  dignity  of  the  freehold.     It  may  be  so,  though  I  doubt 
whether  it  was  so:  but  where  I  do  not  know  the  origin  of  the  rule  I  cannot  reason 
from  the  supposed  causes  of  the  rule,  without  knowing  them,  till  I  allow  myself,  in 
that  state  of  uncertainty,  to  deny  eflVct  to  the  itile.     Finding  messuages  and  lands 
limited  to  uses  inajiplicable  to  leasehold  interests,  I  think  I  may  more  safely  suppose 
that  the  testator  intended  to  pass  such   messuages  and   lands  as  might  be  limited  to 
such  uses.     Lord   Hardwieke  seems  to  have  considered  the  rule  acknowledged  in  Rose 
V.  Bartlelt  to  have  been  a  rule  proceeding  on  intention,  and  to  have  thought  that  where 
a  testator  gives  his  lands  and  tenements  he  must,  prima  facie,  be  taken  to  mean  those 
lands  and  tenements  which  are  strictly  his,  viz.  those  in  which  he  has  an  inheritance. 
Whether  the  rule  laid  down   in   Rose  v.  Baitktl  were  wisely   adopted  or  not,  it  is 
unnecessary  for  us  to  determine  ;  but  that  case  having  once  established  a  general  rule, 
I  had  rather  consent  pointedly  and  avowedly  to  contradict  that  rule  in  terms  than  to 
acknowledge  it  in  words  and  deny  it  in  effect,  by  raising  distinctions  which  in  fact 
make  it  impossible  for  any  man  to  decide  in  any  particular  case  what  is  the  legal  con- 
struction of  a  will  as  to  this  point,  till  he  has  obtained  the  authority  of  a  court  of  law, 
in  a  judgment  upon  the  will,  for  the  opinion  which  he  gives.     I  observe  that  the  rule 
has  not  been  denied  in  any  of  the  cases  which  have  followed  Rose  v.  Bartlett.     Lord 
Hardwieke  in  Kno/Kford  v.  Gardner  speaks  of  it  with  the  greatest  respect ;  and  indeed 
Mr.  Alkyns  seems  to  make  him  speak  of  it  in  stronger  terms  than  the  rule  itself  will 
warrant,  since  he  reports  His  Lordship  to  have  said,  that  although  he  had  no  doubt 
[313]  of  the  intention  of  the  testator,  yet  the  rule  of  law  must  prevail.     In  Chapman 
V.  Hart,  Lord  Hardwieke  again  recognized  the  rule,  and  even  carried  his  respect  for 
it  so  far,  that  although  the  will  was  executed  in  such  a  manner  as  to  carry  personal 
properly  only,  yet  as  the  words  of  the  devise  were  properly  applicable  to  freehold  only, 
His  Lordship  would  not  suppose  that  the  testator  by  those  words  intended  to  pass  that 
species  of  property  which  could  pass  by  a  will  so  executed.     Both  in  Addis  v.  Clement, 
and  Davis  v.  Gibbs,  the  rule  was  expressly  acknowledged.     It  is  not  my  business  to 
consider  whether  the  distinction  raised  on  the  former  of  those  cases  was  fairly  sufficient, 
consistently  with  the  safety  of  property  and  titles,  to  exempt  it  from  the  application 
of  the  general  rule:  but  when  the  rule  is  once  admitted,  I  must  decide  upon  ray  own 
conviction  respecting  its  applicability  to  the  particular  case  which  comes  before  me. 
No  doubt,  those  who  decided  the  cases  in  which  the  general  rule  has  been  held  not  to 
apply,  were  satisfied  that  the  circumstances  before  them  were  sufficient  to  warrant 
the  exception,  and  that  the  exception   could  be  taken  with  safety  to  the  rules  of 
property  :  but  it  is  enough  for  me  to  say,  that  none  of  the  circumstances  relied  on  in 
those  cases  are  to  be  found  in  this.     I  cannot  help  adiling,  that  if  the  principle  be  just 
that  we  are  not  to  conjecture,  but  to  expouird,  it  does  appear  to  me  that  we  do  not 
strictly  abide  by  the  rule,  that  we  indulge  in  what  is  rather  conjecture  than  exposition, 
if  we  are  to  proceed  on  suppositions  of  what  the  testator  may  be  imagined  to  have 
understood  as  to  the  nature  of  his  own  property,  of  what  he  forgot  and  of  what  he 
remembered  concerning  it  ;  suppositions  not  founded  in  his  acts  or  expressions.     It  is 
not  very  easy,  in  my  judgment,  to  find  a  sound  distinction,  sound  as  obviously  con- 
sistent with  the  safety  of  titles,  between  the  case  of  Addis  v.  Ckmenl,  and  Davis  v. 
Gibhs,  if  the  distinction  is  to  rest  only  upon  such  words  as  "  possessed  of  or  interested 
in,"  and  yet  the  former  of  those  cases  does  afford  a  distinction  between  that  and  Pislol 
v.  Riccarelson,  aimed  at  by  Mr.  Justice  Lawrence  in  Lane  v.  Lord  Stanhope,  viz.  that  the 
words   "  possessed  of "  occurred  in   that  case,  and   not  in   Pislol  v.   Riccardscm  ;  and 
authority  has  certainly  laid  stress  upon  the  distinction.     Yet  it  cannot  be  denied  that 
these  words  are  very  frequently,  if  improperly,  used  as  to  freehold  as  well  as  leasehold  : 
and  if  those  words  follow  expressions  which,  according  to  the  rule,  are  prima  facie  to 
be  taken  to  signify  freehold,  as  "lands,  tenements,  and  he-[314]-reditaments,"  are  we 
sure  that  we  are  expounding  and   not  conjecturing  when   we  say  that  the  testator 
intended  to  apply  them  both  to  freehold  and  leasehold,  though  his  limitations  are  ill 
adapted  to  leasehold  property  ;  and  very  ill  adapted  to  it  if  meant  to  secure,  as  far  as 
may  be,  the  enjoyment  of  it  together  with  freehold.     And  yet  the  case  of  Addis  v. 
Clement  must  be  understood  to  procee<l  upon  the  word  "possessed  ;"  at  least  the  most 
material  reasoning  in  the  judgment  proceeds  upon  it.     But  the  distinction  betweeq 
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that  case  and  Davis  v.  Gihhs,  and  between  that  ease  and  Pistol  v.  Riccardson,  does  not 
rest  merely  upon  such  words.  Tbe  nature  of  the  testator's  interest  in  leaseholds  and 
in  renewable  leaseholds  is  very  different,  and  something  is  due  to  the  consideration, 
whether  the  property  is  or  is  not  blended  in  enjoyment.  It  was  argued  in  Davis  v. 
Gibhs,  that  as  the  testatrix  had  no  freehold  interests  except  in  Kent,  and  the  general 
devise  related  to  Kent,  Essex,  and  Bucks,  the  chattel  interests  in  the  two  latter  counties 
must  pass  in  order  to  satisfy  the  will :  on  the  other  hand  it  was  said,  that  this  clause 
might  be  satisfied  by  the  fee-simple  in  Kent,  and  that  if  the  chattel  interests  passed 
under  it,  there  would  be  nothing  to  satisfy  the  word  "mortgages"  in  the  last  clause 
relative  to  the  personal  estate ;  and  the  judgment  seems  to  have  turned  upon  this.  It 
must  however  be  observed,  that  though  when  a  will  speaks  of  lands,  it  means  lands 
which  the  testator  has  at  the  time  of  making  the  will,  and  it  will  pass  those  and  those 
only  ;  yet  when  it  speaks  of  personalty,  it  will  pass  such  as  the  testator  shall  have  at 
the  time  of  his  death,  though  he  had  it  not  at  the  time  he  made  his  will.  It  seems 
singular  to  insist  that  the  words  "  mortgages  and  credits"  in  that  residuary  clause  as 
to  the  personal  estate,  necessarily  meant  the  mortgage  for  years,  and  the  extended 
interest  which  the  testator  had  at  the  time  of  making  his  will  ;  when  it  must  be 
admitted  that  if  before  his  death  he  had  parted  with  them  and  acquired  others,  the 
words  would  have  passed  such  others  though  he  had  acquired  them  after  he  made 
his  will.  And  it  is  difficult  to  admit  the  consistency  of  that  reasoning,  which  says 
that  the  terms  "lands  in  Kent,  Essex  and  Bucks,"  are  all  satisfied  by  lands  in  Kent 
only,  though  he  had  a  mortgage  in  Essex  and  an  extended  interest  in  lands  in 
Bucks,  and  yet  at  the  same  time  insists  that  mortgage  and  extended  interest  are 
necessary  to  satisfy  the  words  "mortgages  and  credits"  in  the  residuary  clause, 
which  would  have  their  operation  if  the  testator  had  before  his  death  any  [315] 
other,  and  had  not  at  his  death  that  very  mortgage  or  that  very  extended  interest. 
The  argument  seems  to  treat  a  general  residuary  clause  containing  an  enumera- 
tion of  particulars,  as  if  it  operated  only  as  a  specific  bequest  of  such  particulars  of 
personalty  as  the  testator  had  at  the  time  of  making  the  will,  answering  in  description 
to  the  particulars  enumerated  ;  though  it  would  operate  upon  those  also  which  he  should 
afterwards  acquire  and  have  at  his  death.  In  fact  it  must  often  happen  that  where  all 
personal  estate  is  giver),  and  an  enumeration  of  particulars  unnecessary,  because  all 
personal  estate  is  given,  is  added,  the  testator  enumerates  some  particulars  which  he 
has,  and  many  which  he  has  not,  and  arguments  drawn  from  intention  founded  upon 
the  terms  occurring  in  such  enumerations  are  not  perhaps  of  all  arguments  the  most 
satisfactory,  if  in  truth  they  are  not  the  least  so.  In  the  cases  of  Knoisford  v.  Gardiner, 
and  Chapman  v.  Harl,  Lord  Hardwicke  came  to  very  strong  decisions  in  favour  of  the 
rule  in  Base  v.  Bartleti,  and  considered  it  at  least  as  a  rule  not  to  be  departed  from 
without  demonstration  plain  of  the  intent  of  the  testator;  and  when  we  recollect  how 
thoroughly  Lord  Hardwicke  was  versed  both  in  law  and  equity,  it  is  not  to  be  supposed 
that  he  was  ignorant  either  oi  Addis  v.  Clement,  or  Davis  v.  Gibbs.  Next  came  the  case  of 
Loivther  v.  Cavendish,  which  appears  to  me  to  be  very  loosely  reported  by  Ambler;  and 
I  am  not  disposed  to  believe  that  Lord  Northington  ever  made  use  of  the  expressions 
respecting  Rose  v.  Bartkfl,  which  are  there  attributed  to  him.  We  all  know  that  he 
was  possessed  of  great  law  learning  and  a  very  manly  mind ;  and  I  cannot  but  think 
that  he  would  rather  have  denied  the  rule  altogether,  than  have  set  it  afloat  by  treating 
it  with  a  degree  of  scorn,  and  by  introducing  distinctions  calculated  to  disturb  the 
judgments  of  his  predecessors  and  remove  the  landmarks  of  the  law.  But  be  that  as  it 
may,  the  point  on  which  Lord  Northington  put  the  case  was,  that  it  was  the  obvious 
intention  of  the  testator  that  one  of  his  name  should  take  all  his  estates  in  one  county 
and  another  in  another  county;  that  his  general  primary  intention  was  to  make  one 
great  Cumberland  man,  and  one  great  Yorkshire  man,  and  that  the  property  in  each 
county,  with  exceptions,  ought  to  go  accordingly.  That  case  therefore  is  to  be  considered 
as  a  case  of  exception  fiom  the  general  rule.  In  Turner  v.  Busier,  Mr.  Baron  Eyre, 
then  sitting  for  Lord  Thurlow,  was  of  opinion,  that  by  the  word  "  tithes,"  attending 
to  the  nature  of  the  testator's  interest  in  them,  and  conjecturing  what  [316]  he  might 
think  about  them,  both  the  freehold  and  leasehold  tithes  of  the  testator  might  pass. 
In  coming  to  that  decision,  however,  he  lays  hold  of  particular  circumstances  in  the 
case,  such  as  the  perpetual  interest  in  the  renewal,  but  he  does  not  at  all  deny  the 
general  rule  in  Rose  v.  Bartleti,  or  say  that  it  is  to  be  no  longer  considered  as  an  authority 
in  the  law.     Whether  that  decision  be  altogether  satisfactory  I  will  not  presume  to  say  ; 
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but  thus  much  I  may  observe,  that  I  should  have  had  considerable  difficulties  in  the 
case ;  and  sitting  as  a  Judge  in  a  court  of  equity,  I  should  have  felt  myself  much 
relieved  in  being  able,  in  conformity  to  its  practice,  and  out  of  respect  to  the  decision 
of  Judges  and  Courts  in  former  times,  to  have  asked  the  opinion  of  a  modern  court  of 
law  on  the  subject.  This  was  followed  by  the  case  of  Pistol  v.  Riccanlson,  which  appears 
to  me  to  be  a  case  of  great  authority,  Lord  Mansfield  was  very  unwilling  to  come  to 
the  decision  which  he  ultimately  made  ;  the  case  was  twice  argued  before  hira.  It  has 
been  supposed  indeed  that  His  Lordship  was  not  aware  of  the  case  of  Addis  v.  Clenuvt. 
Whether  His  Lordship  would  have  come  to  a  different  determination  had  the  case  of 
Addis  v.  Clement  been  cited,  or  whether  any  distinction  so  satisfactory  as  to  be  con- 
fidently acted  upon  is  to  be  found  between  the  two  cases,  I  do  not  feel  myself  bound 
to  examine  :  but  it  does  not  appear  to  me  that  any  very  useful  purpose  would  have  been 
served  by  a  contrary  decision,  considering  how  short  a  time  even  in  that  case  the  free- 
hold and  leasehold  estates  would  probably  have  gone  together.  In  all  the  cases,  or 
almost  all  of  them,  the  testator  has  had  an  intention  im()Uted  to  him  that  his  freehold 
and  leasehold  estates  should  be  kept  together,  and  this  has  been  imputed  in  cases  where 
the  will  appears  to  have  been  skilfully  and  artificially  drawn.  Is  it  possible  if  a  testator 
had  disclosed  such  an  intention  to  his  man  of  business,  that  he  would  have  so  in- 
adequately expressed  that  intention  as  to  use  the  terms  occurring  in  this  case,  and 
in  many  of  the  other  decided  cases?  I  can  hardly  say  that  in  any  one  of  them  there 
is  an  attempt  by  words  or  limitations  to  make  the  leasehold  go  together  with  the  free- 
hold as  far  as  the  rules  of  law  and  equity  will  admit,  that  is,  to  render  the  leasehold 
inalienable  till  about  the  same  time  at  which  a  recovery  can  be  suffered  of  the  freehold. 
Why  are  we  to  be  anxious  to  impute  an  intention  which,  the  testator,  if  he  entertained, 
has  expressed  in  terms  so  little  calculated  to  give  it  effect,  that  the  doctrines  of  law, 
operating  upon  the  words  which  he  has  actually  used,  will  not  permit  any  court  to 
effectuate  it  but  in  a  degree  al-[317]-together  short  of  the  extent  to  which  it  is  imputed 
to  him  1  The  mode  of  limiting  them  so  that  they  may  go  together  is  familiar  to  every 
man  of  business  ;  that  mode  is  not  pursued  in  any  of  the  cases  I  have  met  with  ;  yet 
in  all  those  cases  the  wills  are  ably  and  artificially  drawn :  the  inference  may  be  thought 
to  be  that  the  intention  had  not  occurred  either  to  the  testators  or  their  men  of  business. 
The  case  of  Lane  v.  Lord  Stanhope,  however,  furnishes  a  principle  upon  which  I  am 
disposed  to  decide  the  present,  because  it  professes  to  proceed  upon  the  intent.  In 
that  case  the  freehold  and  leasehold  parts  were  so  blended  that  they  were  incapable 
of  being  distinguished,  and  they  had  been  enjoyed  together  from  time  immemorial. 
They  had  been  demised  as  one  term  under  a  rent  reserved  to  the  lessor  and  his  heirs. 
This  reservation  is  a  fact  from  which  xve  may  infer  that  the  testator  thought  the  whole 
his  inheritance  :  it  is  not  a  case  in  which  we  are  conjecturing  about  his  thoughts  with- 
out acts  upon  his  part  to  serve  as  the  grounds  of  conjecture.  The  premises  were  also 
held  with  a  right  of  renewal.  The  first  taker  of  the  real  estate  was  also  the  residuary 
legatee  of  the  leasehold  estate  :  if  therefore  the  testator  did  not  intend  that  the  freehold 
and  leasehold  should  go  together,  he  must  have  had  this  special  intent,  namely,  that  the 
first  taker  should  have  an  estate  for  life  in  the  freehold  part,  and  under  the  residuary 
clause  an  absolute  interest  in  the  leasehold  part;  from  which  circumstance  this  conse- 
quence might  have  arisen,  that  when  the  fitst-taker  died  there  would  have  been  a 
separation  of  the  different  parts  of  a  farm  stated  to  be  incapable  of  being  distinguished. 
That  difficulty  must  have  been  got  over  ;  and  if  it  could  not  be  done  in  any  other  way, 
so  many  acres  must  have  been  set  apart  (according  to  the  rule  of  equity)  for  the  free- 
hold interest,  and  so  many  for  the  leasehold.  The  difficulty  however  was  thought  to 
afford  a  strong  ground  for  inferring  the  intention  of  the  testator  that  the  whole  should 
pass  together,  in  a  case  where  he  had  devised  the  farm  as  a  farm.  In  truth  the  devise 
of  a  farm  as  one  entii  e  thing,  where  the  testator  had  a  farm  composed  of  these  different 
parts,  is  perhaps  as  sound  a  ground  for  the  judgment  as  any  in  the  case.  With  respect 
to  the  supposed  intent  of  the  testator  that  the  freehold  and  leasehold  should  go  together, 
how  imperfectly  was  that  secured  in  this  very  case  !  If  the  first-taker  for  life  of  the 
freehold,  and  who  was  entitled  to  the  leasehold  either  for  life  by  virtue  of  the  limita- 
tions, or  absolutely  as  residuary  legatee,  had  a  son  who  had  come  into  existence,  and 
continued  in  it  but  for  [318]  a  moment,  the  intended  union  of  enjoyment  would  have 
been  instantly  severed  between  his  administrator  and  the  remainder  man.  If  the 
testator  had  any  intention  upon  the  subject,  the  carelessness  of  the  person  who  framed 
his  will  bad  left  it  exposed  to  immediate  disappointment,  and  yet  the  general  tenor  of 
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the  will  bespeaks  legal  skill  in  the  person  who  penned  it,  and  skill  abundantly  com- 
petent to  secure  the  execution  of  the  testator's  purpose,  if  he  really  meant  to  keep  the 
freehold  and  leasehold  together  as  long  as  the  law  would  allow.  It  is  utterly  impossible 
to  assert  that  such  an  intention  is  in  any  reasonable  degree  effected  by  the  terms  of 
that  will.  The  case  of  Rose  v.  Bartlett,  however,  was  thought  not  to  apply,  because 
it  was  conceived  that  it  manifestly  appeared  not  to  be  the  inteution  of  the  testator  to 
pass  the  freeholds  only  :  but  it  was  admitted  that  if  the  case  had  been  similar  in  terms 
to  Rose  V.  Bartlett,  the  same  intention  would  have  been  inferred  upon  the  rule  of  law. 
The  case  of  Lane  v.  Lord  Stanhope  was  decided  on  its  own  circumstances ;  but  this  case 
not  only  has  none  of  those  circumstances,  but  is  as  different  in  circumstances  of  fact 
from  Lane  v.  Lmxl  Stanhope  as  any  which  ingenuity  could  state.  The  rule  in  Rose  v. 
Bartlett  is  a  rule  which  has  been  acknowledged  for  ages,  and  upon  which  I  shall  act 
until  I  am  informed  by  the  highest  authority  that  I  am  no  longer  to  regard  it.  Till 
I  shall  be  so  informed  I  shall  substantially  regard  it  in  judgment,  for  I  think  it  better 
to  overrule  it  altogether,  which  I  must  not  do,  than  to  deny  to  it  its  effect  upon  grounds 
which  do  not  completely  satisfy  my  mind  as  solid  and  safe  grounds  of  distinction. 

Heath,  J.  The  case  has  been  so  fully  discussed  by  my  Lord,  that  I  shall  state  my 
reason  very  shortly.  I  have  always  understood  the  rule  of  law  laid  down  in  Rose  v. 
Bartlett  to  be  a  rule  of  property  not  to  be  shaken  ;  and  I  have  often  heard  it  cited  and 
recognised.  It  is  a  rule  founded  on  intention  ;  and  therefore  in  the  cases  cited  the 
Judges  have  proceeded  on  intention,  and  where  they  could  collect  that  the  intention 
of  the  testator  was  that  both  freehold  and  leasehold  should  pass,  they  have  so  deter- 
mined. Thus  the  cases  of  Addis  v.  Clement,  Turner  v.  Busier,  and  Lane  v.  Lord 
Stanhope,  whether  well  or  ill  decided,  have  all  proceeded  on  special  circumstances  from 
whence  the  intention  was  collected.  It  is  sufficient  to  say  that  no  such  circumstances 
occur  in  this  case.  Besides,  the  testator  used  the  words  "messuages"  and  "heredita- 
ments "  in  the  same  sense ;  and  it  is  therefore  to  be  inferred,  that  by  the  word  [319] 
"messuages"  he  could  mean  those  messuages  only  which  were  hereditaments.  In 
some  places  he  says  "  messuages  la:ids  tenemetits  and  hereditaments,"  but  iu  others 
he  says  "messuages  and  other  hereditaments." 

EOOKE,  J.  My  opinion  is  founded  on  the  case  of  Rose  v.  Bartlett;  which  I  consider 
as  a  rule  of  property  not  to  be  shaken.  The  cases  cited  in  opposition  to  the  rule  have 
all  admitted  it,  but  have  proceeded  on  special  circumstances.  With  respect  to  the 
rule  itself.  Lord  Hardwicke  expressly  said  that  it  was  not  to  be  departed  from,  and 
Lord  Mansfield  held  the  same  doctrine.  I  cannot  agree  that  the  rule  has  been  so  far 
shaken  that  the  onus  is  to  be  thrown  on  the  personal  representative  of  shewing  that 
the  leaseholds  are  not  intended  to  pass  :  on  the  contrary  I  think  that  the  leaseholds 
must  be  taken  not  to  piss  unless  special  circumstances  can  be  shewn  clearly  demonstra- 
tive of  a  contrary  intent  ;  and  no  such  circumstances  are  to  be  found  in  this  case. 

Chambre,  J.  Whether  we  argue  this  case  upon  the  rule  iu  Rose  v.  Bartlett,  or 
upon  the  intention  of  the  testator,  we  must  come  to  the  same  conclusion.  The  rule 
laid  down  in  Rose  v.  Bartlett  is  now  so  fully  established  that  all  the  courts  of  justice 
are  bound  to  conform  to  it :  it  has  been  considered  as  in  force  from  the  time  of  Charles 
the  First  to  the  present  period,  and  has  been  recognised  by  the  highest  authority. 
With  respect  to  the  intent  of  the  testator,  this  case  abounds  with  pregnant  circumstances 
to  shew  that  he  did  not  mean  to  include  the  leaseholds  iu  the  general  devise. 

The  following  certificate  was  sent  to  the  Lord  Chancellor : 

We  have  heard  this  case  argued  by  counsel,  and  attending  to  the  whole  of  the  will 
of  the  testator  Beilby  Thompson,  We  are  of  opinion  that  the  leasehold  houses  and 
premisss  in  Middlesex  and  Surrey  did  not  pass  by  the  general  devise  stated  in  this 
question.  Eldon.  G.  Rooke. 

J.  Heath.        A.  Chambre. 


[320]     Wilson  v.  Harris.    Nov.  24th,  1800. 

Taking  out  a  summons  for  further  time  to  plead,  is  no  waver  of  the 
Defendant's  right  to  move  to  change  the  venue. 

The  Defendant  in  this  case  took  out  a  summons  for  a  month's  time  to  plead  on 
the  14th  of  November,  and  served  it  on  the  Plaintiff's  attorney;  on  the  next  day  it 
was  returned  indorsed  with  the  Plaintiff's  consent  for  a  week's  further  time,  on  the 
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terms  of  the  Defendant  pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of 
trial  for  the  arljoummeiit  day  at  the  sittings  in  London  after  this  terra.  The  Defendant 
not  liking  the  terras  offered  pleaded  wiihiii  iho  time  he  originally  had  to  plead  in, 
and  (ii<l  not  accept  the  consent  for  further  time  to  go  before  a  ju<lge  upon  the  summons. 
On  the  loth  he  obtained  a  rule  nisi  for  changing  the  venue;  and  Lens,  Serjt.,  in 
support  of  that  rule  now  referred  to  Tidd's  Pr.  364,  ed.  1,  528,  ed.  2,  to  shew  that 
merely  taking  out  a  summons  for  further  time  to  plead  is  no  waver  of  the  Defendant's 
right  to  apply  to  change  the  venue,  inasmuch  as  an  order  for  time  to  plead  is  no  waver 
of  that  right,  except  in  cases  where  the  order  being  obtained  on  the  terms  of  pleading 
issuably  and  taking  short  notice  of  trial  for  London  or  Middlesex  by  changing  the 
venue  a  trial  would  be  lost  (a)'. 

Shepherd,  Serjt.,  contrii,  insisted,  that  the  party  who  moves  to  change  the  venue 
ought  to  apply  before  he  does  any  thing  to  shew  that  be  means  to  proceed  in  the 
county  where  it  is  laid,  and  that  the  Defendant  by  taking  out  a  summons  had  accepted 
the  venue  as  laid. 

Chasibre,  J.  observed,  that  this  kind  of  ease  had  often  occurred  within  his  recollec- 
tion in  practice,  and  that  parties  were  never  held  to  wave  their  right  to  change  the 
venue  unless  where  they  expressly  accepted  the  terras  offered.  He  added,  that  the  point 
had  lately  been  so  decided  in  the  Court  of  Exchequer. 

The  rest  of  the  Court  were  of  the  same  opiidon. 

Kule  absolute. 


[321]    Blakey  t'.  Dixon  and  Others.    Nov.  24th,  1800. 

[Referred  to,  Allison  v.  Bristol  Marine  Association  Company,  1876,  1  A  pp.  Cas.  217.] 

Declaration  "  that  in  consideration  that  the  Plaintiff  had  taken  Defendants'  goods  on 
board  his  ship  to  be  carried  to  A.,  the  Defendants  promised  '  to  pay  the  raoney  due 
for  freight  and  carriage  of  the  same  on  the  delivery  of  the  bill  of  lading;'  that  the 
bill  of  lading  was  delivered,  by  reason  whereof  the  Defendant  became  liable  to  pay 
a  large  sum,  to  wit,  201.  for  freight  and  cairiage  of  the  said  goods."  Held  bad  on 
demurrer,  because  it  did  not  appear  that  anything  became  due  for  freight  on  the 
delivery  of  the  bill  of  lading.  Qu.  Whether  in  alleging  the  promise  to  pay,  the 
Plaintiff's  should  not  have  stated  a  specific  sum,  or  said  so  much  as  should  be 
reasonably  due(a)2] 

Assumpsit.  The  first  count  of  the  declaration  stated,  "that  on  &c.  at  &c.  in 
consideration  that  the  Plaintiff'  at  the  spscial  instance  and  request  of  the  Defendants 
had  received  and  taken  on  board  a  certain  ship  or  vessel  of  him  the  Plaintiff  divers 
goods  wares  and  merchandise  to  wit  a  two-wheeled  carriage  and  harness  to  be  carried 
on  board  the  said  ship  or  vessel  from  the  port  of  London  to  parts  beyond  the  seas 
to  wit  to  Surinam  they  the  Defendants  undertook  and  then  and  there  faithfidly 
promised  the  Pl.-iintiff  to  pay  him  the  money  due  to  him  for  freight  and  carriage  of 
the  same  on  the  delivery  of  the  bill  of  lading  thereof  to  them  ;  that  the  bill  of  lading 
thereof  was  afterwards,  to  wit  on  the  same  day  and  year  aforesaid  delivered  to  them, 
to  wit  at  &c.  and  by  reason  thereof  the  Defendants  then  and  there  became  liable  to 
pay  to  the  Plaintiff  a  large  sum  of  money,  to  wit  the  sum  of  201.  for  the  said  freight 
and  caniage  of  the  said  goods  wares  and  merchandise  whereof  they  the  Defendants 
had  notice."     There  were  other  counts  in  indebitatus  assumpsit. 

The  Defendants  demurred  specially  to  the  first  count,  and  assigned  for  causes 
"  that  the  Plaintiff  had  not  in  and  by  his  said  first  count  averred  nor  doth  it  thereby 
appear  that  any  sum  of  money  was  at  any  time  due  to  the  Plaintiff  for  freight  or 
carriage  of  the  said  goods  wares  or  merchandise  in  that  count  mentioned,  and  that  it 

(a)'  In  support  of  this  position  see  Shipley  v.  Cooper,  7  T.  R.  698,  and  the  cases  there 
cited  in  the  note. 

(o)2  And  seeMashiter  v.  Buller,  1  Campb.  84.  Andrews  v.  WTiitehead,  13  East,  108. 
Dohree  v.  E.  I.  Company,  13  East,  290,  300.  Phillips  v.  Rodie,  L5  East,  547.  Davidson 
v.  Willasey,  1  M.  and  S.  313.  Birley  v.  Gladstone,  3  M.  and  S.  205,  2\\.  DeSlivatev. 
Kendall,  4  M.  and  S.  37.     Andrew  v.  Moorhouse,  5  Taunt.  435. 
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does  not  appear  in  or  by  the  said  first  count  of  the  said  declaration  that  the  said 
Plaintiff  ever  canied  the  said  goods  wares  and  merchandise  from  the  port  of  London 
aforesaid,  and  that  the  said  first  count  of  the  declaration  aforesaid  is  in  various  other 
respects  insufficient  uncertain  incoticlusive  and  informal."  There  was  also  a  general 
demurrer  to  the  other  counts. 

Bayley,  Serjt.,  in  support  of  the  demurrer.  The  promise  on  the  face  of  this  first 
count  is  to  pay  on  the  delivery  of  the  bill  of  lading  the  money  due  for  freight  and 
carriage;  unless  therefore  something  was  due  for  freight  and  carriage  at  the  time  of 
the  delivery  of  the  bill  of  lading,  the  Defendants  have  made  uo  promise  to  pay  any 
thing.  Now  according  to  the  general  rule  of  law  nothing  is  due  for  freight  until  the 
ship  has  arrived,  and  it  does  not  appear  from  this  first  count  that  the  ship  had  ever 
quitted  the  port  of  lading.  If  there  was  any  stipulation  taking  [322]  this  case  out  of 
the  general  rule  it  should  have  been  specially  stated.  It  is  impossible  for  the  Plaintiff 
to  contend  that  the  concluding  words  "and  by  reason  thereof  the  Defendants  became 
liable  to  pay  a  large  sum  of  money,  to  wit  201.  for  the  said  freight  and  carriage,"  &c. 
can  amount  to  an  averment  of  any  such  stipulation,  for  these  words  only  state  a 
conclusion  of  law,  and  unless  that  conclusion  be  warranted  by  the  premises  it  must 
fall  to  the  ground.  Thus  in  Eushton  v.  Aspinall,  Doug.  679,  where  no  demand  on  the 
acceptor  was  alleged  in  an  action  against  the  indorser  of  a  bill  of  exchange.  Lord 
Mansfield  said,  "  the  promise  alleged  to  have  been  made  by  the  Defendant  is  an 
inference  of  law  and  the  declaration  does  not  contain  premises  from  which  such  an 
inference  can  be  drawn."  With  respect  to  the  demurrer  to  the  other  counts  it  cannot 
be  supported. 

Shepherd,  Serjt.,  contra.  I  admit  that  the  concluding  averment  will  not  cure  the 
defect  in  the  declaration  if  there  be  any.  But  although  freight  is  not  in  general 
payable  until  the  arrival  of  the  goods,  yet  by  special  contract  it  may  be  made  payable 
at  any  other  period.  In  point  of  fact  it  is  always  customary  in  the  carriage  of  goods 
to  India  to  contract  for  payment  of  the  freight  previous  to  the  sailing  of  the  ship. 
Here  the  Defendants  have  promised  to  pay  the  money  due  for  freight  at  the  lime  of 
the  delivery  of  the  bill  of  lading,  and  it  is  matter  of  evidence  whether  any  thing  were 
due  for  freight  at  that  time  or  not.  If  the  Plaintiff  prove  at  the  trial  that  the 
Defendants  contracted  to  pay  the  freight  on  the  delivery  of  the  bill  of  lading,  that 
will  sufficiently  establish  that  the  freight  was  then  due. 

Lord  Eldon,  Ch.  J.  It  is  very  clear  what  the  parties  meant  to  state  on  this 
record.  The  Plaintiff  was  to  convey  a  carriage  of  the  Defendants  to  Surinam  ;  at 
which  place,  according  to  the  general  rule  of  law,  the  freight  would  become  due. 
But  as  it  might  happen  that  the  Plaintiff  might  find  no  one  at  Surinam  to  pay 
the  freight,  he  contracts  to  have  it  paid  ab  ante.  What  difficulty  there  could  have 
been  in  stating  this  contract  upon  the  record  I  cannot  conceive ;  but  the  strong 
inclination  of  my  opinion  is,  that  it  is  not  stated  upon  the  first  count  of  this  declaration. 
If  the  Plaintiff  meant  to  say  that  the  Defendants  undertook  to  pay  for  freight  and 
carriage  of  the  goods  on  the  delivery  of  the  bill  of  lading,  though  no  money  should 
be  then  due  for  freight,  he  ought  not  to  have  laid  the  promise  to  pay  the  money  due 
for  freight ;  if  on  the  other  hand  he  meant  to  say  that  the  Defendants  undertook  to 
pay  such  sum  of  motiey  as  should  be  due  for  freight  and  carriage  on  the  delivery  of  the 
[323]  bill  of  lading,  another  objection  occurs,  namely,  that  he  has  not  averred  that 
any  thing  was  due  for  freight  and  carriage  on  the  delivery  of  the  bill  of  lading. 
Nothing  could  be  due  on  the  delivery  of  the  bill  of  lading  but  by  special  contract, 
for  prima  facie  the  freight  is  not  due  until  the  arrival  of  the  goods  (a).  Though  it  be 
true  that  the  Plaintiff  is  not  bound  to  state  all  this  evidence  on  the  face  of  his  declara- 
tion, yet  he  cannot  be  permitted  to  explain  one  contract  by  another :  having  declared 
00  a  promise  to  pay  the  money  due  for  freight  on  the  delivery  of  the  bill  of  lading, 
he  cannot  give  in  evidence  another  promise  to  pay  the  freight  when  the  bill  of  lading 
should  be  delivered. 

Heath  and  Rooke,  Js.,  expressed  themselves  of  the  same  opinion. 
Chambre,  J.     There  could  have  been  no  difficulty  in  adapting  the  declaration  to 
the  PlaintiH's  case.     By  the  general  rule  of  law  both  freight  and  mariner's  wages  are 
lost  unless  the  goods  are  carried  to  the  port  of  delivery.     But  where  a  party  demands 

(a)  Even  an  inchoate  right  to  freight  does  not  attach,  until  the  ship  has  broken 
ground.     Curling  v  Long,  ante,  vol.  i.  p.  634. 
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freight  under  any  other  circumstances  he  must  declare  specially.  He  must  so  state 
his  facts  that  the  Couit  may  see  on  the  record  that  he  is  clearly  entitled.  The  receiving 
goods  on  board  to  be  carried  to  a  foreign  port  is  a  good  consideration  to  found  a 
promise  to  pay  the  freight  immediately.  But  in  this  case  the  Plaintifl'  states  a  promise 
by  the  Defendant  to  pay  the  money  due  for  freight  on  the  delivery  of  the  bill  of  lading. 
Two  circumstances  therefore  must  concur.  First,  there  must  be  something  duo  for 
freight;  secondly,  there  must  be  a  delivery  of  the  bill  of  lading:  but  with  respect  to 
the  former  of  these,  the  I'laintitV  has  not  stated  any  special  manner  in  which  anything 
has  become  <lue  for  freight.  I  am  therefore  clearly  of  opinion  that  the  first  count  of 
this  declaration  is  bad.  Perhaps  the  count  is  informal  in  other  respects  ;  though  it  is 
not  necessary  to  pursue  the  objections.  In  stating  a  promise  to  pay  the  money  due 
for  freight,  the  Plaintiff  has  not  specified  any  particular  sum,  or  averred  that  the 
Defendants  promised  to  pay  what  was  reasonably  due  ;  but  has  merely  inserted  the 
sum  in  his  statement  of  the  general  inference  of  law  at  the  conclusion  of  his  declaration. 
Judgment  for  the  Defendants  on  the  first  count,  and  for  the  Plaintiff  on  the  other 
counts  (6). 

[324]    Doe  ex  dem.  Barnfield  and  Others  v.  Wetton.    Nov.  24tb,  1800. 

Devise  "  to  S.  S.  her  heirs  and  assigns  for  ever ;  but  if  she  shall  happen  to  die  leaving 
no  child  or  cbildien  lawful  issue  of  her  body  living  at  the  time  of  her  death,  then 
to  F.  B.  and  his  heirs."  Held  that  the  devise  in  fee  to  S.  S.  was  not  restrained  by 
the  subsequent  words  to  an  estate-tail  :  and  that  the  devise  over  to  F.  B.  was  a 
good  executoiy  devise  (a). 

At  the  trial  of  this  action  before  Lord  Eldon,  Ch.  J.,  at  the  Sittings  after  last 
Trinity  term,  a  verdict  was  found  for  the  Plainlifl",  subject  to  the  opinion  of  the  Court, 
upon  a  case  which  stated  in  substance  as  follows: 

G.  Taylor  being  seised  in  fee  of  the  premises  in  question,  which  were  copyhold, 
and  having  previously  s\irrendered  the  same  to  the  uses  of  his  will,  on  the  18th  of 
May  1761  devised  as  follows:  "I  give  <levise  and  bequeath  unto  my  wife  Phebe 
Taylor  all  my  freehold  copyhold  and  leasehold  messuages  tenements  hereditaments 
and  premises  with  their  appurtenances  wheresoever  situate  for  and  during  her  natural 
life."  After  several  bequests  of  personal  property,  and  charging  the  said  premises 
with  an  annuiiy  secured  by  bond  he  proceeded  as  follows:  "And  from  and  after  the 
decease  of  my  said  wife  I  give  devise  and  bequeath  all  my  said  freehold  premises 
together  with  my  said  leasehold  premises  (charged  and  chargeable  nevertheless  as 
aforesaid)  unto  my  friend  Francis  Barnfield  his  heirs  executors  and  aiiministrators,  upon 
trust  nevertheless  from  and  after  payment  and  satisfaction  of  the  said  bond  debt  to 
permit  and  suffer  my  said  son  John  Taylor  to  have  receive  and  take  the  rents  issues 
and  profits  thereof  to  and  for  his  own  use  and  benefit  for  and  during  his  natural  life,  and 
from  and  immediately  after  his  decease  then  upon  trust  to  and  for  all  and  every  the 
sons  and  daughters  of  the  bo<ly  of  my  said  son  John  Taylor  lawfully  issuing  ami  their 
heirs,  ami  from  and  after  the  decease  of  my  saiti  wife  as  aforesaid  I  give  devise  and 
bequeath  all  my  said  copyhold  messuages  and  premises  (charged  and  chargeable  never- 
theless as  aforesaid)  unto  my  Daughter  Susannah  Saunders  her  heirs  and  assigns  for 
ever,  but  if  my  said  daughter  shall  happen  to  die  leaving  no  child  or  children  lawful 
issue  of  her  body  living  at  the  time  of  her  death  then  I  give  devise  and  bequeath  all 
the  said  copyhold  premises  chargeable  as  aforesaid  unto  the  said  Francis  Barnfield  and 
his  heirs  upon  trust  nevertheless  by  and  out  of  the  rents  and  profits  thereof  to  keep 
the  said  premises  in  good  and  substantial  repair  as  occasion  shall  be  or  require  and 
to  pay  or  permit  and  suffer  my  said  son  John  Taylor  to  have  receive  and  take  the 
rest  and  residue  of  the  rents  issues  and  profits  of  the  said  copyhold  premises  to  and 

(b)  In  Cliase  and  Another  v.  Lovering,  Sty.  220,  the  Plaintiffs  declared  "upon  a 
promise  made  by  Defendant  to  the  Plaintiffs,  to  pay  unto  them  841.  out  of  the  freight 
of  a  ship."  On  non  assumpsit  and  verdict  for  the  Plaintiffs,  the  Defendant  moved  in 
arrest  of  judgment,  for  that  it  did  not  appear  that  any  freight  was  due  out  of  which 
the  money  was  to  be  paid  :  and  the  objection  was  held  good. 

(a)  Vide  Danseyv.  GriJJiths,  4  M.  &  S.  61,  65.  Doe  d.  Smith  v.  IVehber,  1  B.  and  A. 
713,  722.     Clayton  v.  Lmee,  5  B.  and  A.  636. 
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for  his  own  use  and  benefit  for  and  during  his  natural  life  and  from  and  after  his 
decease  then  upon  [325]  trust  to  and  for  all  and  every  the  sons  and  daughters  of  the 
body  of  my  said  son  lawfully  issuing  and  their  heirs  and  for  want  of  such  issue  then 
upon  trust  for  my  right  heirs  for  ever."  The  testator  George  Taylor,  afterwards 
died  seised  of  the  premises,  without  altering  his  will,  and  upon  the  '21st  May  1770 
his  daughter  Susannah  Saunders  was  admitted  to  the  premises  to  hold  to  her  and  the 
issue  of  her  body  lawfully  begotten  in  reversion  expectant  upon  the  death  of  the  said 
Phebe  Taylor,  and  at  the  same  court  at  which  the  saiii  Susannah  Saunders  was  so 
admitted  in  reversion,  the  said  Phebe  Taylor  and  Susannah  Saunders  together  with 
her  husband  Constable  Saunders  duly  suffered  a  recovery  according  to  the  custom  of 
the  said  manor,  to  the  use  of  the  said  Phebe  Taylor  for  life,  with  remainder  in  fee  to 
the  said  Susannah  Saunders  ;  who  were  severally  admitted  accordingly.  The  said 
Phebe  Taylor  died  in  March  1786  in  the  lifetime  of  Susannah  Saunders  ;  who  survived 
her  husband  the  said  Constable  Saunders,  and  afterwards  intermarried  with  the 
Defendant  Humphrey  Wetton.  The  said  Susannah  Wetton  (formerly  Saunders)  died 
about  11th  December  1799,  leaving  no  lawful  issue  of  her  body  then  living,  having 
first  surrendered  the  premises  to  the  uses  of  her  will,  and  having  also  afterwaids  made 
her  will  or  testamentary  writing  of  appointment  and  thereby  given  the  premises  to 
her  husband  the  Defendant  and  Henry  Taylor  in  trust  as  mentioned  in  her  will; 
and  the  Defendant  and  the  said  Henry  Taylor  were  afterwards  admitted  to  the  same 
accordingly.  Francis  Barnfield  the  devisee  in  trust  in  the  will  of  the  said  George 
Taylor  died  on  the  18th  April  1763,  leaving  the  lessors  of  the  Plaintiff  his  only  sons 
and  heirs  at  law  according  to  the  custom  of  the  manor  him  surviving,  who  were 
thereupon  admitted  to  the  premises  in  question  in  fee  at  the  will  of  the  lord.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  Plaintiff  under  the  circumstances 
stated  was  entitled  to  recover? 

Best,  Serjt.,  for  the  Plaintiffs.  The  question  is.  Whether  the  devise  over  to  Francis 
Barnfield  be  a  good  executory  devise  ?  and  this  will  depend  upon  another  question. 
Whether  the  previous  devise  to  Susannah  be  an  estate  in  feel  for  if  that  be  an  estate 
in  fee,  the  devise  over  is  an  executory  devise  or  nothing.  The  limitation  "  to  Susannah 
Saundeis,  her  heirs  and  assigns  for  ever,"  prima  facie  imports  a  fee,  and  if  it  had  been 
intended  by  the  testator  that  the  words  immediately  following  should  restrain  that 
estate  to  an  estate  tail,  he  would  not  have  confined  the  failure  of  issue  to  the  time  of 
her  death.  In  Pells  v.  Brown,  Cro.  Jac.  -590,  [326]  the  devise  was  to  Thomas  and  his 
heirs  in  perpetuum,  and  if  Thomas  died  without  issue  living  William  his  brother,  that 
then  William  should  have  the  lands  to  him  his  heirs  and  assigns  for  ever ;  and  it  was 
resolved  that  Thomas  took  an  estate  in  fee  and  not  in  tail ;  for  the  limitation  respecting 
issue  was  not  absolute  and  indefinite  whensoever  he  died  without  issue,  but  with  a 
contingency,  if  he  died  without  issue  living  William.  So  in  1  Roll.  Abr.  83.5,  pi.  4, 
where  there  was  a  devise  of  lands  to  B.  in  fee,  and  of  other  lands  to  C.  in  fee,  .subject 
to  a  proviso,  that  if  either  died  before  they  were  married  or  before  twenty-one  and 
without  issue,  then  the  estate  of  him  so  dying  should  go  to  the  survivor,  it  was  held 
that  each  took  an  estate  in  fee,  with  an  executory  devise  over  to  the  survivor  for  life. 
To  the  same  effect  is  Gulliver  v.  Wicket,  1  Wilson,  10-5  ;  and  the  cases  of  Porter  v. 
Bradley,  3  T.  Eep.  143,  and  Roe  d.  Shears  v.  Jeffery,  7  T.  Rep.  .589,  are  in  point.  Besides, 
the  word  "assigns"  would  never  have  been  inserted  in  the  former  part  of  this  devise, 
if  the  testator  had  intended  that  the  word  "heirs"  should  denote  special  heirs;  an 
estate-tail  not  being  in  its  nature  assignable. 

Clayton,  Serjt.,  contra.  Though  the  first  words  of  this  limitation  import  a  fee, 
they  are  so  controlled  by  those  which  follow  that  S.  Saunders  could  only  take  an 
estate-tail.  It  appears  to  have  been  the  general  intent  of  the  testator  to  provide  for 
his  two  children  and  their  issue.  Having  limited  an  estate  to  the  son  ami  his  children, 
he  proceeds  to  give  the  estate  in  question  to  his  daughter  and  her  children.  Now  if 
the  devise  be  construed  strictly,  the  consequence  must  be,  that  if  all  the  children  of 
S.  Saunders  should  die  before  her,  the  estate  would  go  over,  though  such  children 
may  have  left  children  living  at  the  death  of  S.  Saunders.  In  order  therefore  to 
effectuate  the  intent  of  the  testator,  the  Court  must  hold  that  the  estate  would  descend 
to  such  grandchildren  ;  and  this  cannot  be  done  without  giving  S.  Saunders  an  estate- 
tail.  This  circumstance  distinguishes  the  case  from  Porter  v.  Bradley  a.nd  Doe  v.  Jeffery, 
in  which  the  intent  of  the  testator  seems  to  have  been  in  favour  of  a  fee.  In  Clutch's 
aise,  Dyer,  330  b.,  1  Rol.  Abr.  839,  pi.  3,  S.  C.  "  one  devised  a  messuage  to  Alice  his 
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daughter  and  bcr  heirs,  and  another  messuage  to  Thomasin  his  daughter,  thou  eight 
years  old  and  her  hoiis,  and  if  she  died  before  she  attained  the  age  of  sixteen  years 
living  Alice,  then  he  willed  that  Alice  should  have  Thoraasin's  share  to  her  and  her 
heirs ;  and  if  Alice  died  having  no  issue,  [327]  living  Thomasin,  that  Thomasin  should 
have  and  enjoy  Alice's  share  to  her  and  her  heirs ;  and  if  both  daughters  should  die 
having  no  issue,  devise  over  to  J.  S.  and  his  heirs  :  and  it  was  held  («)  that  the  daughter 
took  an  estate-tail,  and  not  a  fee  on  a  contingent  subsequent."  This  case  comes  very 
near  the  present,  and  though  Pemberton,  Ch.  J.,  in  Holmes  v.  Meynell,  Sir  T.  Jones, 
173,  observes  that  he  had  heard  great  opinions  that  it  was  not  law,  yet  it  has  never 
been  expressly  denied.  A  very  strong  authority  for  the  construction  for  which  I  am 
contending  is  Morgan  v.  Grijfith,  Cowp.  234,  where  the  testator  having  devised  to 
T.  G.  for  and  during  his  natural  life  ami  after  his  decease  to  his  right  and  lawful  heirs 
and  assigns  for  ever,  and  for  want  of  such  lawful  heirs  to  T.  K.  his  heiis  and 
assigns  for  ever,  T.  G.  was  held  to  take  only  an  estate-tail.  It  has  been  a  general 
rule  ever  since  the  case  of  Luddington  v.  Kimc,  1  Salk.  224,  1  Ld.  Ray.  203,  S.  C.  that 
the  Court  will  not  construe  a  limitation  to  be  an  executory  devise,  if  they  can  construe 
it  to  be  a  contingent  remainder. 

Lord  Eldon,  Ch.  J.  This  ease  has  on  the  part  of  the  Defendant  been  put  upon 
the  only  ground  on  which  it  was  capable  of  being  put,  viz.  that  it  was  the  manifest 
intention  of  the  testator,  that  the  properly  in  question  should  go  to  the  issue  of 
S.  Saunders.  Some  principles  may  be  taken  as  quite  clear.  If  this  be  a  good 
executory  devise  a  rtcovery  will  not  bar  it,  and  it  is  equally  true  that  the  courts 
always  endeavour  to  construe  a  limitation  a  contingent  remainder  rather  than  an 
executory  devise.  The  policy  of  the  latter  rule  is  founded  on  the  very  circumstance 
that  an  executory  devise  cannot  be  barred.  After  giving  the  estate  to  S.  Saunders 
her  heirs  and  assigns  for  ever,  the  testator  proceeds  to  limit  it  over  to  J.  Taylor  in  the 
following  terms  ;  "  But  if  my  said  daughter  shall  happen  to  die  leaving  no  child  or 
children  lawful  issue  of  her  body  living  at  the  time  of  her  death  then  &c."  Now 
J.  Taylor  to  whom  the  estate  is  here  given  certainly  was  a  relation  of  S.  Saunders, 
and  if  the  devise  had  been  "if  my  daughter  shall  die  without  heirs,"  as  J.  Taylor  was 
the  next  heir  to  S.  Saunders  after  her  own  children,  it  would  have  shewn  that  the 
testator  by  the  word  "heirs"  meant  heirs  of  the  body,  because  J.  Saunders  could  not 
die  without  heirs  so  long  as  J.  Taylor  existed.  On  similar  grounds  Clutch's  case  may 
have  been  decided.  It  was  impossible  that  the  second  limitation  to  Thomasin  should 
ever  take  place  if  Alice  took  an  [328]  estate  in  fee  by  the  first  limitation.  For  the 
estate  being  limited  to  Alice  and  her  heirs,  if  Alice  died  without  children,  living 
Thomasin,  Thomasin  the  sister  would  take  as  heir  general  of  Alice:  when  therefore 
the  testator  says,  "if  Alice  die  without  issue,  living  Thomasin,"  the  latter  words 
circumscribe  the  foimer,  and  shew  that  by  the  word  "  heirs  "  must  be  intended  "  issue." 
It  is  probable  however  that  this  case  was  determined  upon  the  last  limitation,  "  if  both 
daughters  shall  die  having  no  issue  devise  over  to  J.  S."  It  has  been  argued  in  this 
case  that  it  was  manifestly  the  testator's  intention  that  the  children  and  grandchildren 
of  S.  Saunilers  shouhl  be  benefitted.  But  however  that  may  bo,  the  question  is, 
AVhether  the  testator  intended  that  the  children  and  grandchildren  should  be  benefitted 
by  this  will  or  by  some  disposition  to  be  made  by  S.  Saunders?  If  she  had  any 
children  living  at  the  time  of  her  death,  the  estate  being  given  to  her  in  fee,  she  would 
have  abundant  power  to  provide  both  for  children  and  grandchildren.  Nothing  how- 
ever is  given  to  them  by  this  will ;  they  are  merely  named  in  the  description  of  the 
contingency  on  which  the  estate  is  to  go  over.  It  only  remains  to  be  considered, 
whether  this  limitation  be  within  the  time  allowed  to  executory  devises  ;  and  that  it 
is,  there  can  be  no  doubt.  With  every  inclination  to  make  this  a  contingent  remainder, 
yet  unless  we  can  construe  the  devise  to  be  to  Phebe  Taylor  for  life,  and  in  case 
S.  Saunders  shall  leave  children  living  at  her  death,  then  to  S.  Saunders  in  fee,  but 
if  not,  then  to  her  for  life,  remainder  over  in  fee,  we  must  hold  it  to  be  an  executory 
devise.  But  by  the  mode  of  construction  to  which  I  have  alluded  S.  Saunders  would 
not  know  at  the  time  when  her  interest  commenced,  whether  she  was  to  have  a  life- 
estate  or  a  fee.  We  are  bound  to  hohi  that  the  whole  fee  being  given  to  S.  Saunders 
her  heirs  and  assigns  in  remainder,  no  further  remainder  over  can  be  limited  upon  that 

(a)  By  three  Judges  against  Dyer. 
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fee,  and  that  the  estate  given  to  the  lessor  of  the  Plaintiff  is  a  new  fee  limited  upon  a 
contingency. 

Heath,  J.  I  think  this  case  clearly  falls  within  the  principles  laid  down  in  Pells 
V.  Bromi,  and  has  not  been  taken  out  of  those  principles  by  the  arguments  which  have 
been  employed.  A  fee  having  been  given  to  S.  Saunders,  the  rule  that  a  limitation 
shall  be  construed  a  contingent  remainder  rather  than  an  executory  devise  cannot 
apply  to  the  limitation  over  in  this  case. 

RoOKE,  J.     I  am  of  the  same  opinion. 

Chambre,  J.     I  am  of  the  same  opinion. 

Judgment  for  the  Plaintiff. 

[329]    Miller  v.  Cousins.    Nov.  25th,  1800. 

If  Defendant's  attorney  admit  in  effect,  though  not  in  terms,  that  a  writ  of  error  sued 
out  by  him  has  been  brought  for  delay,  the  Plaintiff  is  at  liberty  to  proceed  on  the 
judgment  (a)i. 

The  Plaintiff  in  this  case  having  signed  judgment  for  want  of  a  plea,  the  Defendant 
sued  out  a  writ  of  error  thereon  ;  and  the  Plaintiff  brought  an  action  on  the  judgment. 
The  Defendant  then  applied  to  the  Court  and  obtained  a  rule  Nisi  to  stay  the 
Plaintiff's  proceedings  in  the  second  action,  pending  the  writ  of  error,  he  giving  judg- 
ment in  that  action,  with  stay  of  execution,  and  undertaking  not  to  bring  a  writ  of  error 
thereon. 

Bayley,  Serjt.,  in  answer  to  the  application,  produced  an  affidavit  to  shew  that  the 
writ  of  error  was  merely  for  delay,  which  stated  that  the  Defendant's  attorney  had 
applied  to  the  Plaintiff's  attorney  for  six  months'  time  to  pay  the  money  due,  and  for 
which  the  action  on  the  judgment  was  brought,  alleging  "  that  unless  that  request  was 
granted  the  Defendant  must  put  himself  to  great  expence  to  obtain  that  time  and  in 
the  end  must  go  to  gaol  and  thus  the  Plaintiff  would  lose  his  money,"  but  never 
intimated  that  there  was  any  error  in  the  judgment.  He  cited  Latv  v.  Smith,  4  T.  R. 
436,  n.  (a),  where  on  account  of  a  similar  declaration  of  the  Defendant's  attorney  the 
Court  of  King's  Bench  refused  to  stay  proceedings  on  the  Plaintiff's  judgment,  pending 
a  writ  of  error  brought  by  the  Defendant. 

Shepherd,  Serjt.,  contra,  insisted,  that  it  was  not  a  necessary  inference  from  this 
declaration  of  the  Defendant's  attorney,  that  the  writ  of  error  was  brought  for  delay, 
and  that  the  Court  had  always  held  a  writ  of  error  a  stay  of  proceedings,  except  in 
cases  where  there  has  been  an  unequivocal  declaration  of  its  being  merely  for  delay. 

But  the  Court  held  the  rule  to  be,  that  where  the  Defendant's  attorney  has  in  effect, 
though  not  in  terms,  admitted  the  writ  of  error  to  be  brought  for  delay,  there  the 
Plaintiff"  is  notwithstanding  at  liberty  to  proceed  on  the  judgment  (6). 

Rule  discharged. 

[330]     Penson  v.  Lee.     Nov.  2.5th,  1800. 

In  an  action  on  a  policy  of  insurance,  with  a  count  for  money  had  and  received,  if  the 
Defendant  pay  no  money  into  court,  but  establish  as  a  defence  that  the  risk  never 
commenced,  the  Plaintiff  is  entitled  to  a  verdict  for  the  premium,  though  no  demand 
of  premium  was  made  by  his  counsel  in  opening  the  case.  In  such  case  neither  party 
is  entitled  to  the  costs  of  the  1st  count,  but  the  Plaintiff"  is  entitled  to  the  costs  of 
the  count  on  which  he  succeeds  and  so  much  of  the  expences  of  the  trial  as  were 
necessarily  incurred  by  him  in  support  of  that  count  {a)2. 

Assumpsit  on  a  policy  of  insurance,  with  a  count  for  money  had  and  received. 
The  Defendant  paid  no  money  into  Court. 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  sittings  after  last  Easter 

(o)i  Vide  Rawlins  v.  Perry,  1  N.  R.  307.     Savelhy  v.  Mom;  3  Taunt.  51. 

(J)  Entmsile  v.  Shepherd,  2  T.  R.  78,  and  3Iasterman  v.  Grant,  5  T.  R.  714.  See 
also  1  Sellon's  Pract.  544,  td.  2,  where  the  authorities  on  this  point  are  collected. 

(a)2  Vide  Folium  v.  Simpson,  post,  368.  Skarratt  v.  Vaughan,  2  Taunt.  266. 
Morgan  v.  Edwards,  6  Taunt.  394.     Lopes  v.  De  Tastet,  3  B.  and  B.  292. 
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term,  the  case  was  opened  for  the  Plaintiff  merely  on  his  right  to  recover  upon  the 
policy.  The  defence  set  up  was,  that  the  ship  was  not  sea-worthy  ;  and  upon  this  point, 
without  any  direct  evidence  of  fraud,  the  case  went  to  the  jury.  While  they  were 
deliberating  upon  their  verdict,  the  counsel  for  the  PlaintifT  observed  to  His  Lordship, 
that  in  ease  the  jury  should  be  of  opinion  that  the  ship  was  not  sea-worthy,  the  PlaintifT 
would  be  entitled  to  a  verdict  for  a  return  of  premium.  The  jury  having  no  intimation 
of  this  claim  brought  in  their  verdict  generally  for  the  Defendant. 

A  rule  Nisi  having  been  obtained  upon  a  foimer  day,  to  enter  a  verdict  for  the 
premium  u[ion  the  count  for  money  had  and  received, 

Cockell  and  Vauglian,  Serjls.,  showed  cause,  and  admitted  that  upon  enquiry  the 
j)raclice  had  been  found  to  vary,  with  respect  to  allowing  the  Plaintiff  to  t:iko  a  verdict 
for  the  premium  in  cases  of  this  kind,  contending  that  as  no  mention  had  been  made 
by  the  PlaiiititV  in  the  opening  of  his  case  respecting  the  return  of  premium,  under  the 
apprehension  that  such  a  claim  might  prejudice  the  juiy  against  him  on  the  principal 
point,  he  ought  not  now  to  be  permitted  to  set  it  up;  that  the  Defendant  had  been 
deprived  of  the  opportunity  of  contesting  the  claim  by  cross-examining  the  Plaintiff's 
witnesses,  or  producing  evidence  on  his  own  part  to  establish  fraud,  and  that  therefore 
if  the  Plaintiff  were  now  permitted  to  insist  upon  it,  he  would  take  advantage  of  his  own 
wrong.  They  cited  the  case  of  Nesbiti  v.  Whitmore,  B.  E.  E.  40  Geo.  3(A),  where  a 
case  having  been  reserved  for  the  opinion  of  the  Court,  in  which  no  mention  was  made 
respecting  a  return  of  premium,  the  Court  being  of  opinion  with  the  Defendant  upon 
the  principal  point,  did  not  think  proper  to  direct  a  verdict  to  be  entered  for  the 
Plaintifl'  for  the  premium,  though  to  prevent  another  action  being  })rouglit  they  sub- 
jected the  Defendant  to  the  tet  ms  of  [)aying  the  premium  to  the  Plainlifl'  on  having 
judgment  entered  for  himself  without  costs.  They  also  referred  to  Mackenzie  v.  Duff, 
Park.  Insur.  377. 

[331]  Shepherd,  Lens,  and  Bayley,  Serjts.,  in  support  of  the  rule  observed,  that 
had  they  not  considered  it  as  the  constant  practice  for  the  Plaintiff  in  such  cases  to 
have  a  verdict  on  the  count  for  money  had  and  received,  they  should  have  made  the 
claim  at  an  earlier  period  of  the  cause;  that  whenever  the  defence  set  up  imports 
that  the  risk  never  has  commenced,  it  is  a  consequence  of  law  that  the  Plaintifl'  is 
entitled  to  a  verdict  for  the  return  of  premium  ;  that  if  the  facts  of  this  case  had  been 
stated  on  a  special  verdict,  the  Court  would  have  been  bound  to  enter  judgment  for 
the  Plaintiff.  They  cited  Biirman  v.  If'oodhrulge,  Duugl.  781,  and  Rothwell  v.  Cooke, 
ante,  vol.  i.  p.  172,  and  Hogii  v.  Homer,  Park.  Insur.  377,  ed.  4,  to  shew  that  the 
Plaintiff  is  entitled  to  a  verdict,  though  the  i  ight  to  a  return  of  premium  were  never 
mentioned  during  the  progress  of  the  cause;  and  relied  on  Neshiit  v.  Whitmore,  where, 
although  judgment  was  entered  for  the  Defendant,  he  had  been  compelled  to  pay  the 
premium  to  the  Plaintiff. 

Lord  Eldon,  Ch.  J.  I  will  state  the  present  inclination  of  my  opinion  upon  this 
subject :  but  before  the  case  is  ultimately  decided  I  should  wish  to  have  some  con- 
versation with  Lord  Kenyon,  and  learn  whether  any  or  what  practice  has  hitherto 
prevailed.  If  any  practice  has  prevailed  it  will  be  unnecessary  to  enter  into  the 
theory  of  the  subject.  The  Plaintiff's  language  upon  the  record  is  this ;  I  am  entitled 
to  recover  as  for  a  total  loss,  and  if  I  fail  in  that  I  am  entitled  to  recover  so  much 
money  as  the  Defendant  withholds  from  me  contrary  to  good  faith.  The  language 
of  the  Deferrdant  is,  that  he  owes  nothing  uporr  either  demand.  If  the  nature  of  the 
defence  be  such  that  the  Plaiirtiff  must  irecessaiily  recover  back  the  premium  if  he 
fail  in  his  demand  upon  the  underwriters  as  for  a  total  loss,  his  counsel  need  not  state 
a  sirrgle  word  to  the  jury  respectirrg  the  returrr  of  premium.  But  if  the  failure  on  the 
greater  dcmarrd  does  not  necessarily  irrfer  a  right  to  r-ecover  upon  the  lesser  demand, 
the  question  will  be.  Whether  if  the  Plaintiff's  counsel  confine  himself  to  the  former, 
the  Defendaut's  courrsel  will  not  have  a  right  to  conclude  that  the  latter  has  been 
abandoned.  The  PlaintifT  has  his  choice;  he  has  stated  two  demands  upou  the  record, 
and  he  may  insist  upon  both,  or  upuir  one  only  ;  if  he  be  appreherrsive  that  setting 
up  a  clairu  for-  the  return  of  premirrm  will  prejudice  the  jury  agairrst  him  as  to  his 
claim  for  the  total  loss,  and  therefore  suffers  the  cause  to  proceed  to  its  conclusion 
without  saying  one  word  about  the  premium,  how  [332]  is  the  Defendarrt's  counsel 
to  act?    If  there  be  any  settled  practice  upon  the  subject,  they  may  conduct  thetn- 

(i)  See  this  case  mentioued  with  some  slight  difference,  1  East,  p.  97,  in  notis. 
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selves  accordingly ;  but  supposing  no  settled  practice  to  exist,  they  will  have  lost 
the  opportunity  of  cross-examining  the  Plaintiff's  witnesses,  as  well  as  of  producing 
evidence  on  their  own  part,  to  rebut  the  demand  for  a  return  of  premium.  Does  the 
defence  established  in  this  case  necessarily  infer  a  right  to  a  return  of  premium? 
Certainly  not,  if  gross  fraud  would  have  been  an  answer  (a).  Prima  facie  the  Plain- 
tiff's counsel  had  nothing  to  do  but  to  make  the  demand  ;  but  if  gross  fraud  had  been 
shewn  it  will  not  be  admitted  that  they  could  have  succeeded  upon  that  demand  :  and 
the  question  is.  Whether  it  was  necessary  for  the  Defendant  to  combat  a  claim  which 
had  never  been  made  ?  If  it  was  my  duty  to  have  stated  to  the  jury,  that  if  they 
found  the  ship  not  sea-worthy  they  must  give  the  Plaintiff  a  verdict  for  the  premium, 
on  the  count  for  money  had  and  received,  I  do  not  think  that  the  mere  circumstance 
of  this  verdict  being  found  generally  for  the  Defendant  ought  to  conclude  the  Plaintiff. 
But  if  gross  fraud  be  a  material  ingredient  in  summing  up  where  a  return  of  premium 
is  demanded,  though  I  will  not  take  upon  me  to  say  that  actual  fraud  was  proved  in 
this  ease,  yet  I  shall  not  have  done  ray  duly  in  not  stating  to  the  jury  that  there  were 
circumstances  very  material  for  their  consideration,  and  that  if  they  amounted  on 
their  judgment  to  gross  fraud,  that  would  overthrow  the  claim  for  a  return  of  premium. 
Suppose  the  Defendant's  counsel,  upon  the  demand  being  set  up  at  the  conclusion  of 
the  trial,  had  then  desired  leave  to  go  into  evidence  of  fraud  ;  could  it  have  been 
refused  ?  The  inconvenience  will  be  extreme  if  the  Plaintiff's  counsel  can  be  permitted 
to  open  as  many  cases  as  they  please  gradatim  et  seriatim.  I  do  not  conceive  that 
this  case  can  be  decided  merely  with  reference  to  actions  on  policies  of  insurance  ;  it 
must  be  decided  with  reference  to  all  other  cases  in  which  several  demands  can  be 
made  under  the  different  counts  in  the  declaration.  If  the  practice  is  already  settled 
it  must  prevail :  but  if  it  be  yet  unsettled,  I  think  the  Plaintiff  ought  to  be  bound  by 
his  opening. 

Heath,  J.  If  the  practice  upon  this  subject  be  settled,  I  see  no  reason  why  the 
Defendant  should  complain  of  surprise,  for  the  common  and  ordinary  practice  is 
sufficient  notice  to  him. 

[333]  ROOKE,  J.  I  shall  yield  to  the  practice  whatever  it  may  turn  out  to  be. 
But  on  principle,  it  appears  to  me,  that  it  would  be  attended  with  great  inconvenience, 
if  the  Plaintiff  were  suffered  to  take  a  verdict  in  cases  of  this  kind.  I  think  that  the 
Plaintiff  ought  to  make  a  full  disclosure  of  his  case  to  the  jury:  the  jury  only  have 
power  to  give  a  verdict  for  the  return  of  premium  ;  the  Court  cannot  order  it.  Suppose 
the  Plaintiff  were  to  admit  that  the  ship  was  not  sea-worthy,  the  Court  could  not  refer 
the  case  to  the  prothonotary  to  ascertain  the  premium.  The  Defendant  may  go  into 
evidence  of  fraud  ;  and  if  the  demand  be  capable  of  being  rebutted,  it  should  have 
been  stated  to  the  jury. 

Chambre,  J.  In  practice  great  indulgence  is  allowed  to  the  counsel  in  eases  of 
this  SOI  t.  Some  inconvenience  may  perhaps  arise  from  not  stating  the  whole  case 
to  the  jury  in  the  opening ;  but  justice  is  often  better  obtained  by  not  holding  the 
counsel  too  strictly  to  the  statement  in  the  opening.  On  the  part  of  the  Plaintiff  all 
that  was  necessary  was  proved  ;  and  if  the  Defendant  intended  to  ])revent  the  Plaintiff 
from  recovering  the  premium  he  should  have  proved  fraud.  The  Court  indeed  ought 
not  to  suffer  the  Defendant  to  be  surprised,  or  to  preclude  him  from  entering  into 
evidence  if  he  has  it  in  his  power.  In  general,  every  thing  is  taken  to  be  proved 
which  is  not  objected  to.  In  drawing  up  a  demurrer  to  evidence,  many  facts  are 
stated  which  never  were  actually  given  in  evidence.  If  it  were  not  so,  the  business 
of  the  sittings  would  be  protracted  to  an  intolerable  length.  The  determination  of 
this  case  must  depend  entirely  on  the  practice. 

Lord  Eldon,  Ch.  J.  On  this  day  said — We  have  made  inquiries  respecting  the 
practice  on  this  subject,  and  find  that  Lord  Kenyon  is  of  opinion  that  in  cases  of  this 
kind,  the  Plaintiff  is  intitled  to  a  verdict  for  the  premium.  Without  entering  into 
any  reasoning  upon  the  subject,  we  have  only  to  say,  that  the  verdict  in  this  case 
must  be  entered  for  the  Plaintiff  on  the  count  for  money  had  and  received;  but  as 
there  may  be  cases  in  which  the  application  of  this  practice  may  work  injustice,  we 
hope  that  the  Plaintiff's  counsel  will  in  future  demand  the  premium  in  his  opening 
where  he  means  to  insist  upon  it  on  failure  of  his  claim  for  the  loss. 

(a)  See  this  point  discussed.  Park.  Insur.  215-218,  and  finally  settled  in  Chapman 
and  others  v.  Fraser,  B.  R.  Trin.  33  Geo.  3,  Park.  Insur.  218. 
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Per  Curiam.     Rule  absolute. 

Afterwards  on  the  taxation  of  costs  the  prothonotary  allowed  to  the  Plaintiff  the 
costs  of  the  count  for  money  had  and  re-[334]-ceived  on  which  he  had  succeeded,  in 
doing  which  he  included  all  the  expences  attending  the  trial,  but  allowed  no  costs 
to  either  party  on  the  counts  upon  which  the  Plaintiff  had  failed.  In  consequence  of 
this  a  rule  nisi  was  obtained  calling  on  the  Plaintiff  to  shew  cause  why  the  prothono- 
tary should  not  review  his  taxation  and  allow  costs  to  the  Defendant  on  all  the  counts 
except  that  for  money  had  and  received. 

Shepherd,  Lens,  and  Bayley,  Serjts.,  now  shewed  cause,  and  argued,  1st,  that  the 
Plaintiff  was  entitled  to  all  the  costs  of  the  trial  since  he  could  not  have  recovered 
upon  the  count  for  money  had  and  received  without  going  into  all  the  circumstances 
of  the  case,  and  that  it  was  no  hardship  upon  the  Defendant,  inasmuch  as  he  might 
have  saved  that  expence  and  trouble  by  paying  the  premium  into  court ;  2dl3%  that 
according  to  the  case  of  Spicer  v.  Teasdale,  ante,  p.  49,  where  the  Plaintiff  in  this  court 
recovers  upon  one  count  he  is  entitled  to  the  costs  of  all  the  counts  ;  but  even  supposing 
that  practice  to  have  been  since  altered  and  the  rule  of  the  King's  Bench  to  have  been 
adopted  (a)',  yet  the  Defendant  could  not  be  entitled  to  any  costs  in  a  case  where  the 
Plaintiff  has  succeeded  upon  one  count  on  the  trial  of  the  general  issue;  though  where 
different  issues  were  tried  it  might  be  otherwise. 

Cockell  and  Vaughan,  Serjts.,  in  support  of  the  rule  contended,  1st,  that  the 
Plaintiff's  success  upon  the  last  count  di<l  not  arise  out  of  the  evidence  adduced  by 
the  witnesses  on  the  part  of  the  Plaintiff,  but  out  of  the  total  failure  of  the  Plaintiff 
on  that  part  of  the  case  which  it  was  brought  to  support  and  out  of  the  case  estab- 
lished by  the  Defendant ;  '2(lly,  that  where  the  Court  see  two  separate  causes  of  action 
on  record,  if  the  Plaintiff  succeed  on  one  and  the  Defe^idant  on  the  other,  they  will 
allow  costs  to  each  party,  and  that  no  two  causes  of  action  could  be  more  distinct  than 
those  upon  which  issue  was  taken  in  this  case.  They  referred  to  Day  v.  Ilanks,  3  T.  K. 
654,  Braithwaite  v.  Bradford,  6  T.  R.  599,  and  to  the  case  in  this  court,  T.  32  G.  3,  cited 
by  Le  Blanc,  J.,  8  T.  R.  467. 

Lord  Eldon,  Ch.  J.  Subsequent  to  the  case  of  Spicer  v.  Teasdale  the  Court 
declareil,  though  whether  in  such  a  manner  as  to  be  heard  by  all  the  bar  I  will  not 
take  upon  me  to  say,  that  the  practice  of  this  Court  should  in  future  be  conformable 
to  that  of  the  King's  Bench.  On  this  record  there  are  manifestly  distinct  causes  of 
action  ;  and  if  consistently  [335]  with  the  practice  of  the  King's  Bench,  the  Court 
could  order  the  prothotiotary  to  allow  costs  to  the  Plaintiff  upon  that  count  only  on 
which  be  has  succeeded,  and  to  the  Defendant  upon  the  others,  I  think  that  we  should 
promote  the  justice  of  the  case  ;  but  as  it  appears  that  the  Defendant  in  a  case  like 
this  would  not  be  allowed  his  costs  in  the  King's  Bench,  I  am  to  presume  that  the 
practice  of  that  Court  is  founded  on  equity  and  reason.  In  the  present  instance,  how- 
ever, as  the  prothonotary  has  taxed  the  costs  under  the  supposition  that  he  was  bound 
to  allow  all  the  costs  of  the  trial  to  the  Plaintiff,  the  taxation  must  be  reviewed.  In 
making  his  review  he  will  consider  whether  the  witnesses  adduced  by  the  Plaintiff  were 
bona  fide  brought  forward  to  support  the  count  upon  which  the  Plaintiff  has  recovered 
either  wholly  or  in  part,  and  will  allow  for  them  accordingly  ;  if  he  shall  be  of  opinion 
that  they  were  not  brought  forward  with  the  intention  of  supporting  that  count,  either 
wholly  or  in  part,  he  will  disallow  the  costs  respecting  them  altogether. 

Heath,  J.,  observed,  that  in  the  case  of  Day  v.  Hanks,  the  judgment  entered  for 
the  Plaintiff  had  been  suffered  by  the  Defendant  to  go  by  default  (a)2;  and  that  the 
Plaintiff  who  carried  down  the  record  to  trial  failed  there  altogether. 

KooKE  J.,  concurred. 

Chambre,  J.  The  case  of  Day  v.  Hanks  does  not  apply  to  this ;  for  in  that  case 
the  Plaintiff  had  judgment  upon  an  inquest  of  office  only,  whereas  the  Defendant  had 
judgment  upon  the  only  issue  that  went  down  to  trial.  It  seems  to  me  to  be  the 
settled  practice  of  the  King's  Bench,  that  if  a  trial  takes  place,  and  any  one  issue  be 

(ay  Which  the  Court  intimated  to  have  been  the  case,  when  the  rule  nisi  was 
obtained. 

(a)^  In  Braiihmiite  v.  Bradford,  6  T.  R.  602,  however,  Grose,  J.,  thought  that  "  if 
that  case  were  consiilered  as  so  many  rights  claimed  in  different  counts,  and  separate 
issues  taken  on  each,  it  would  fall  within  the  reason  of  the  determination  iu  Day  v. 
Hanks." 
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found  for  the  Plaintiff,  he  must  have  the  general  costs  ;  though  on  the  taxation  of 
those  costs,  the  officers  are  authorized  to  deduct  the  costs  of  all  such  parts  of  the 
pleadings,  of  such  parts  of  the  briefs,  and  of  such  witnesses  as  are  not  applicable 
to  the  points  on  which  the  verdict  proceeds. 

The  prothonotary  was  ordered  to  review  his  taxation  ou  the  above  principles  (6). 


[336]    Brooker  v.  Simpson.    Nov.  25tb,  1800. 
A  joinder  in  demurrer  must  be  signed  by  a  Serjeant. 

The  Defendant,  a  prisoner,  having  demurred  and  given  a  rule  to  join  in  demurrer, 
the  Plaintiff  filed  a  joinder  in  demurrer  in  the  office  which  was  not  signed  by  a 
Serjeant ;  whereupon  the  Defendant  signed  judgment  of  nonpros  ;  and  then  obtained 
a  rule  to  shew  cause  why  he  should  not  be  discharged  out  of  custody. 

Bayley,  Serjt.,  on  shewing  cause  cited  Hubert  v.  Lard  Weymouth,  2  Bl.  816,  where 
the  Court  held  that  the  replication  of  nul  tiel  record  does  not  require  a  Serjeant's 
hand,  and  overruled  the  case  of  Simson  v.  Neale,  2  Wils.  74,  in  which  the  contrary 
had  been  decided ;  he  also  referred  to  Ellis  v.  Govey,  ante,  vol.  i.  p.  469,  where  the 
Court  said  that  a  similiter  was  an  exception  to  the  rule,  "that  where  the  plea  is 
signed  by  counsel  the  replication  must  be  signed  also,"  and  urged  that  a  joinder  in 
demurrer  was  a  mere  similiter. 

Marshall,  Serjt.,  contra,  cited  Douglas  v.  Child,  E.  3.3  Geo.  3,  C.  B.(a)'. 

The  Court  (after  conferring  with  the  officers)  said,  that  a  joinder  in  demurrer 
ought  to  have  a  Serjeant's  hand ;  for  that  a  Serjeant  ought  to  be  met  by  a  Serjeant. 

Rule  absolute. 


Atkinson  v.  Newton.    Nov.  25th,  1800. 

Fi.  fa.  being  made  returnable  on  a  King's  Bench  return  day,  instead  of  a  Common 
Pleas  return  day,  was  amended  by  the  award  of  execution  on  the  roll  (a)2. 

The  writ  of  fieri  facias  in  this  case  having  been  made  returnable  "  on  the  Thursday 
after  the  morrow  of  All  Souls,"  which  is  the  return  day  in  the  King's  Bench,  instead 
of  "  on  the  morrow  of  All  Souls,"  the  return  day  in  this  Court,  cross  motions  [337] 
were  made,  viz.  on  the  part  of  the  Plaintiff  to  amend,  and  on  the  part  of  the  Defen- 
dant to  set  aside  the  proceedings  on  the  execution  for  irregularity.  Both  these 
applications  now  coming  on  to  be  considered. 

Shepherd,  Serjt.,  in  support  of  the  former  motion,  cited  Browne  v.  Hammond, 
Barnes,  10.  Newnham  v.  Laio,  5  T.  E.  577.  Shxmv  v.  Maxwell,  6  T.  R.  450.  Bourchier 
V.  Whittle,  1  H.  Bl.  291.  Carr  v.  Shaw,  7  T.  R.  299,  and  Stevenson  v.  Danvers,  ante, 
p.  109. 

Best  and  Onslow,  Serjts.,  contra,  insisted  that  the  Court  would  not  give  leave  to 
amend  unless  with  a  view  to  further  the  justice  of  the  case,  which  in  this  instance 
would  be  defeated  by  the  amendment  proposed.  They  also  contended  that  there  was 
nothing  to  amend  by,  and  cited  La  Roche  v.  Washrough,  2  T.  R.  737,  where  the  Court 

(J)  The  case  most  analogous  to  the  present,  is  Butcher  v.  Green,  Doug.  678,  cited 
ante,  p.  50,  note  (h).  In  that  note  an  observation  is  made  on  Butcher  v.  Green,  which 
observation,  as  well  as  the  general  inference  there  drawn  from  Day  v.  Hanks,  must, 
after  the  present  decision,  be  abandoned. 

(a)'  Douglas  v.  Child,  E.  33  Geo.  3,  C.  B.  The  Defendant  delivered  a  demurrer 
without  being  signed  by  a  Serjeant;  whereupon  the  Plaintiff  signed  judgment. 

The  Court  after  hearing  Bond  and  Runnington,  Serjts.,  and  having  considered  the 
point,  declared  that  it  would  be  extremely  improj)er  to  allow  an  attorney  to  sanction 
so  important  a  step  in  the  cause,  as  that  which  admits  all  the  facts  to  be  well  pleaded 
on  the  other  side.  And  Eyre,  Ch.  J.,  said,  that  it  would  be  great  presumption  in  an 
attorney  to  take  upon  himself  to  decide  when  a  party  might  demur  or  join  in  demurrer  ; 
and  that  this  could  in  no  case  be  such  a  matter  of  course  that  the  attorney  might  do 
it  himself. 

(a)-  Vide  Simon  v.  Chimey,  5  Taunt.  605,  S.  P. 
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ill  granting  leave  to  amend  laic)  stress  on  the  circumstance  of  there  being  something  by 
which  the  mistake  might  be  amended. 

But  the  other  side  observing,  that  on  a  reference  to  the  record  as  now  made  up, 
it  would  appear  by  the  award  of  execution  that  the  writ  was  awarded  "  returnable 
here  on  the  morrow  of  All  Souls,  &c."  and  this  being  proved  by  production  of  the 
record, 

The  Court  made  the  rule  for  amending  absolute,  and  discharged  the  rule  for  setting 
aside  the  proceedings. 


MOUNTFORD  V.  WiLLES.     Nov.  27th,  1800. 

In  a  contract  for  the  sale  of  goods,  if  any  particular  time  be  limited  for  the  payment 
of  the  price,  the  vendor  is  entitled  to  interest  on  the  price  from  that  time  (a). 

Action  for  goods  bargaineil  and  sold.  In  support  of  the  Plaintifi's  demand,  a  note 
of  the  Defendant's  was  given  in  evidence  at  the  trial,  requesting  the  Plaintit!"  to  furnish 
one  W.  Jnlien  with  timber  to  the  value  of  301.  or  thereabouts,  for  which  the  Plaintiff 
undertook  to  be  answerable.  At  the  bottom  of  the  note  was  written,  "  Credit  till 
Christmas."  A  verdict  was  found  for  the  Plaintiff  which  included  interest  on  the  sum 
demanded  from  the  Christmas  referred  to  in  the  note. 

Marshall,  Serjt.,  having  obtained  a  rule  nisi  to  set  aside  the  verdict  and  have  a 
new  trial  on  some  other  points  which  were  overruled,  now  objected  that  the  Plaintiff' 
could  not  retain  the  verdict  as  it  included  interest,  which  ought  not  to  be  given  for 
goods  sold.  He  cited  Blaney  v.  Hendrkk,  3  Wils.  205,  where  [338]  though  it  was 
ruled  that  interest  might  be  given  on  an  account  stated  from  the  day  on  which  it  was 
staled,  yet  Gould,  Blackstone,  and  Nares,  Js.,  (absente  De  Grey,  Ch.  J,,)  said,  that 
"for  money  owing  for  goods  sold  and  delivered  no  interest  shall  be  allowed." 

But  The  Court  held  that  the  Plaintiff  was  entitled  to  interest  from  the  period 
mentioned  in  the  note. 

Rule  discharged. 


Elliot  and  Others  v.  Davis.    Nov.  27th,  1800. 

A.  executed  a  bond  as  the  joint  and  several  bond  of  himself  and  B.  and  signed  it 
"  A.  and  B."  having  no  authority  from  B.  so  to  do.  Held  that  the  bond  was  good 
as  the  several  bond  of  A. 

Debt  on  bond.     Plea  non  est  factum. 

At  the  trial  before  Lord  Eldon,  Ch.  J.,  it  appeared  that  the  bond  in  question  was 
given  to  the  Plaintiffs  by  the  Defendant  as  surety  for  a  third  person  ;  that  previous 
to  its  execution,  the  Defendant  having  brought  the  bond  to  the  Plaintiff's  counting- 
house  filled  up  with  his  own  name  only  as  surety,  it  was  objected  on  the  part  of  the 
Plaintiff's  that  they  meant  to  have  the  joint  secuiily  of  the  Defendant  and  his  partner, 
one  Marsh  ;  that  upon  this  objection  being  made  the  bond  was,  with  the  coiisent 
of  the  Defendant,  but  in  the  absence  of  Marsh,  altered  into  a  joint  and  several  bond 
in  the  names  of  the  Defendant  and  Marsh,  and  being  signed  by  the  Defendant  "  Davis 
and  Marsh  "  was  by  the  former  regularly  sealed  and  delivered  as  his  deed  ;  and  that 
Marsh,  on  being  informed  of  the  transaction,  expressed  his  disapprobation  of  what  the 
Defendant  had  done.  Upon  this  evidence  it  was  insisted  on  the  part  of  the  Defendant 
that  there  was  no  regular  single  execution  of  the  bond,  there  being  but  one  seal, 
against  which  were  set  the  names  of  "Davis  and  Marsh,"  and  that  the  execution 
therefore  being  insufficient  as  against  both,  was  insufficient  also  as  against  the  Defen- 
dant. A  verdict  was  found  for  the  Plaintiffs,  with  leave  to  the  Defendant  to  move 
to  have  that  verdict  set  aside  and  a  nonsuit  entered.  Accordingly  a  rule  nisi  having 
been  obtained  for  that  purpose  on  a  former  day, 

Cockell,  Serjt.,  now  shewed  cause,  and  contended  that  the  bond  was  well  executed 

(a)  And  see  Tapenden  v.  Raiuiall,  post,  472.  De  Havillaryl  v.  Bmuerhank,  1  Campb. 
50,  .52,  and  the  cases  there  cited.  Contra,  Gordon  v.  Swan,  12  East,  419.  Slack  v. 
Loiivll,  3  Taunt.  157. 
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as  against  the  Defendant,  the  signing  being  immaterial,  as  appears  from  the  form  of 
pleading,  where  the  sealing  and  delivery  only  are  averred,  both  which  latter  aets  the 
Defendant  alone  performed.  He  cited  Cromwell  v.  Grunsden,  2  Salk.  462,  1  Lord 
Raymond,  335,  S.  C,  where  the  Plaintiff,  having  declared  on  a  bond  of  the  Defen- 
dant's testator  Robert  Erlin,  and  it  appearing  to  have  been  signed  [339]  "Robert 
Erlwin "  the  Court  on  an  objection  taken,  said,  "  the  variance  between  the  name 
signed  which  is  Erlwin  and  the  name  in  the  obligation  which  is  Erlin,  is  not  material, 
because  subscribing  is  no  essential  part  of  the  deed,  sealing  is  sufficient." 

Sellon,  Serjt.,  in  support  of  the  rule,  insisted,  that  though  signature  might  not  be 
necessary  to  the  validity  of  a  bond,  still  if  any  signature  be  actually  put  to  it,  the 
parties  to  the  bond  must  abide  by  that  signature  ;  that  in  this  case  the  alteiation 
in  the  bond  was  made  at  the  instance  of  the  Plaintiffs,  who  having  at  the  time  the 
Defendant  entered  into  this  engagement  refused  to  take  his  single  security,  ought 
not  now  to  be  allowed  to  resort  to  him  alone,  since  if  it  had  been  a  good  joint  and 
several  bond,  he  would  have  been  entitled  to  contribution  from  his  co-surety  («)'. 

Lord  Eldon,  Ch.  J.  The  alteration  which  was  made  in  the  bond  appears  to  have 
been  as  much  the  act  of  the  Defendant  as  of  the  Plaintiff,  so  that  no  argument  in  his 
favour  can  be  drawn  from  that  circumstance.  His  single  security  being  objected  to, 
he  offered  to  execute  a  bond  for  himself  and  his  partner  Marsh,  having  no  authority 
from  the  latter  to  bind  him.  The  way  in  which  this  obligation  begins  is  this,  "Know 
all  men  by  these  presents  I  T.  Davis  and  G.  Marsh,"  &e.  The  Defendant  meant  it 
to  be  his  several  bond,  and  the  joint  and  several  bond  of  himself  and  Marsh.  Having 
had  no  authority  to  bind  Marsh,  the  bond  becomes  the  several  bond  of  the  Defendant, 
but  not  the  joint  and  several  bond  of  himself  and  Marsh.  The  bond  being  sealed  and 
delivered  is  sufficient,  and  we  would,  if  it  were  necessary,  hold  him  to  have  described 
himself  by  the  name  of  "T.  Davis  and  G.  Marsh,"  arid  to  be  estopped  from  shewing 
that  his  name  is  T.  Davis  only. 

The  other  Judges  concurring  in  opinion.     Rule  discharged. 


Smith  v.  Tyson.     Nov.  27th,  1800. 

If  an  affidavit  to  hold  to  bail  made  by  the  Plaintiff's  clerk  expressly  negative  a 
tender  in  bank  notes,  it  is  bad  :  for  a  cltrk  cannot  have  certain  knowledge  of  a 
mere  negative  (a)-. 

The  Defendant  in  this  case  was  holdeu  to  bail  on  an  affidavit  made  by  the  Plaintiff's 
clerk,  who  swore  positively  to  the  debt,  "and  that  no  offer  or  tender  had  been  made 
to  the  said  Plaintiff  to  pay  the  same  or  any  part  thereof  in  notes  [340]  of  the 
governor  and  company  of  the  Bank  of  England  expressed  to  be  payable  on  demand." 

Onslow,  Serjt.,  having  obtained  a  rule  nisi  for  discharging  the  Defendant  on  a 
common  appearance  on  the  ground  of  the  tender  in  bank-notes  having  been  expressly 
negatived  by  a  clerk,  whereas  that  fact  could  not  be  sufficiently  within  his  knowledge 
to  warrant  the  affidavit; 

Bayley,  Serjt.,  contra,  insisted  that  the  affidavit  being  positive  was  sufficient,  for 
that  if  it  was  false  the  clerk  was  indictable  fur  perjury,  atid  that  a  positive  affidavit  of 
the  debt  by  a  clerk  had  been  held  good. 

Chambre,  J.,  observed  that  a  clerk  may  have  knowledge  of  a  debt  being  due  to 
his  master,  that  being  a  certain  fact,  and  if  that  debt  has  been  discharged  it  is  matter 
of  defence  ;  but  that  in  this  case  the  clerk  had  also  sworn  to  a  mere  negative,  of  which 
be  could  have  no  certain  knowledge  («)3. 

(a)'  See  Cowell  v.  Adams,  ante,  268,  and  Deering  v.  Lvrd  Winchelsea,  ante,  270. 

(a)'  Vide  Knight  v.  Keyte,  1  East,  415.  Hammersky  v.  Mitchell,  post,  389.  Bolt  v. 
Milkr,  post,  420.     Smith  v.  Barclay,  3  B.  &  P.  219. 

{aY  If  the  clerk  had  negatived  the  tender  according  to  the  best  of  his  knowledge 
and  belief  it  would  have  been  equally  bad  in  this  case.  Cass  v.  Levi,  8  T.  R.  520. 
Though  if  the  Plaintiff  had  been  abroad  it  should  seem  that  such  an  affidavit  by  the 
clerk  would  have  been  sufficient.  See  Munro  v.  Spinks,  8  T.  R.  284,  where  the  agent 
of  a  Plaintiff  abroad  swore  positively  to  the  debt,  and  negatived  the  tender  in  bank- 
notes according  to  the  best  of  his  knowledge  and  belief. 
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The  Court  were  of  opinion  that  the  aflBdavit  was  bad,  and  refuBed  to  allow  a 
supplemental  affidavit. 
Kule  absolute. 

RusHTON  V.  Chapman.    Nov.  28th,  1800. 

The  day  inserted  in  the  notice  to  appear  to  a  common  capias  must  be 
the  return  day  of  the  writ. 

The  defendant  in  this  case  was  served  with  a  common  capias,  returnable  in  fifteen 
days  of  the  Holy  Trinity,  (the  22d  of  June,)  to  which  a  notice  was  subjoined  to 
"appear  in  Ilis  Majesty's  Court  of  Common  Pleas  at  the  return  thereof  beitig  the 
2ijth  day  of  June,  which  was  the  quarto  die  post.  A  rule  was  obtained  calling  on  the 
Plaintiff  to  shew  cause  why  the  proceedings  should  not  be  set  aside  for  irregularity ; 
and  the  case  was  mentioned  several  times  in  this  term. 

Best,  Serjt.,  in  support  of  the  rule,  relied  upon  the  words  of  the  5  Geo.  2,  c.  27, 
8.  4,  and  the  constant  practice  of  the  Court  antecedent  to  the  case  of  Sumner  v.  Brady 
in  1791,  1  H.  Bl.  630;  with  respect  to  which  case  he  observed,  that  as  the  proceed- 
ings there  appeared  by  the  report  to  have  been  founded  upon  an  origi-[341]-nal 
clausum  fregit,  the  statute  did  not  apply,  and  added,  that  as  the  Defendant,  after 
having  received  notice  to  appear  at  the  return,  could  not  be  in  contempt  until  the 
quarto  die  post,  he  would  be  deprived  of  the  latitude  which  the  law  allows,  if  the 
PlaintifT  were  permitted  to  give  notice  for  him  to  appear  on  that  very  day  upon  which 
if  he  does  not  come  in  he  will  be  in  contempt. 

The  officers  reported  to  the  Court,  that  upon  search  made  it  appeared  that  the 
process  in  Sumner  v.  Brady  was  a  common  capias. 

Runnington,  Serjt.,  in  shewing  cause,  relied  on  the  authority  of  Sumner  v.  Brady, 
and  adopted  the  reasoning  there  made  use  of,  that  the  quarto  die  post  is  to  be  con- 
sidered as  the  effectual  return  day,  and  that  the  notice  would  be  equally  good  whether 
the  return  day  or  the  quarto  die  post  were  inserted. 

Lord  Eldon,  Ch.  J.,  upon  the  argument  inclined  to  think  that  it  was  impossible 
for  the  Court  to  hold  that  the  notice  would  be  equally  good  either  way,  for  that  the 
words  of  the  act  of  parliament  must  be  taken  to  mean  one  day  or  the  other ;  and  if 
the  summons  in  this  case  was  good,  a  notice  in  which  the  words  of  the  act  were  strictly 
followed  and  the  return  day  inserted  must  be  bad. 

On  this  day  his  Lordship  said  : — We  understand  that  the  practice  of  the  Court 
has  been  to  support  notices  similar  to  the  present.  If  that  had  not  been  the  practice, 
1  should  have  entertained  doubts  upon  the  case.  My  Brothers  however  are  disposed 
to  think  that  in  future  at  least  that  practice  ought  to  be  altered,  and  that  those  notices 
will  be  more  conformable  to  the  act  of  parliament  if  they  are  drawn  up  according  to 
the  practice  which  existed  previous  to  the  case  of  Sumner  v.  Brady.  We  desire  there- 
fore it  may  be  understood  that  the  Court  now  orders  that  in  future  the  return  day  be 
inserted  in  the  notice. 

Per  Curiam.     Rule  discharged. 

Holland  v.  White.    Nov.  28th,  1800. 

If  the  rule  of  allowance  of  bail  be  not  served  on  the  Plaintiff's  attorney  he  may  take 
an  assignment  of  the  bail-bond,  though  he  knows  of  the  justification  (a). 

In  this  case  the  son  of  the  Plaintiff's  attorney  was  present  in  Court  when  the  bail 
justified,  but  the  Plaintiff's  attorney,  not  having  been  served  in  time  with  a  rule 
allowing  the  justification,  took  an  assignment  of  the  bail-bond,  and  proceeded  thereon. 
To  set  aside  this  assignment  and  the  proceedings  thereon  a  rule  nisi  was  obtained  ; 

[342]  Against  which  Runnington,  Serjt.,  now  shewed  cause,  and  cited  The  King 
V.  The  Sheriff  of  Middlesex,  4  T.  R.  493,  and  lioberis  v.  Gilbeii,  E.  34  Geo.  3,  C.  B.  to 
shew  that  the  rule  allowing  the  justification  must  be  actually  served  although  the 
Plaintiff's  attorney  be  present  at  the  justification. 

Clayton,  Serjt.,  was  proceeding  to  support  the  rule  nisi,  and  observed  that  no 

(a)  Vide  Quin  v.  Reynolds,  3  M.  and  S.  144. 
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fraud  had  been  practised  on  the  revenue  (a)',  inasmuch  as  the  rule  had  been  actually 
drawn  up,  though  not  served  in  time. 

But  The  Court,  on  reference  to  the  officers  finding  the  practice  to  be  as  stated  on 
the  part  of  the  Plaintiff,  ;ind  that  it  proceeded  not  only  on  the  ground  of  protecting 
the  revenue,  but  also  on  the  notion  that  the  Defendant  must  be  taken  to  have  waved 
his  justification  unless  he  served  the  rule  for  the  allowance, 

Discharged  the  rule. 

The  end  of  Michaelmas  Term. 


[343]  Cases  Argued  and  Determined  in  the  Court  of  Common  Pleas, 
IN  Hilary  Term,  in  the  Forty-First  Year  of  the  Reign  of  George  III. 

Hill,  one,  &c.  v.  Humphreys.     Jan.  27th,  1801. 

[Approved,  Ivimey  v.  Marks,  1847,  16  Mee.  &  W.  850.] 

Delivery  of  an  attorney's  bill  at  the  compting-house  of  his  client  one  month  before 
the  commencement  of  an  action  upon  the  bill  is  not  a  good  delivery  within  the 
2  Geo.  2,  c.  23.  If  an  attorney  introduce  into  his  bill  certain  items  connected 
with  his  professional  capacity  though  not  immediately  within  the  terms  of  the 
2  Geo.  1',  c.  23,  and  in  an  action  upon  the  bill  fail  because  it  was  not  properly 
delivered  according  to  the  directions  of  the  statute  he  must  fail  altogether,  and 
will  not  be  allowed  to  recover  for  such  items  only. — Quicre,  Whether  the  same  rule 
would  not  prevail  if  such  items  were  not  at  all  connected  with  his  professional 
capacity  (a)-. 

The  PlaintiflF  in  this  case  having  brought  an  action  to  recover  the  amount  of  a  bill 
for  business  done  by  him  as  attorney  to  the  Defendant,  the  cause  came  on  to  be 
tried  before  Lord  Eldon,  Ch.  J.,  at  the  Westminster  Sittings  after  last  Michaelmas 
term.  On  the  part  of  the  Plaintiff  it  was  proved,  that  a  month  before  the  commence- 
ment of  the  action,  a  copy  of  the  bill  sigried  according  to  the  statute  had  been  left 
at  the  Defendant's  compting-house.  Upon  this  his  Lordship  nonsuited  the  Plaintiff, 
observing,  that  as  the  Stat.  2  Geo.  2,  c.  23,  requires  that  the  bill  should  either  be 
delivered  to  the  party  personally,  "or  left  at  his  dwelling  or  last  place  of  abode"  a 
month  before  the  commencement  of  the  action,  the  terms  of  that  act  had  not  been 
complied  with  by  a  delivery  at  the  compting-house  of  the  Defendant.  Liberty  how- 
ever was  given  to  the  Plaintiff  to  move  that  the  nonsuit  might  be  set  aside. 

[344]  The  counsel  for  the  Plaintiff  did  not  think  it  worth  while  to  controvert  the 
above  decision  ;  but  having  afterwards  discovered  that  the  bill  contained  two  items 
which  could  not  be  considered  as  "  fees,  charges,  or  disbursements  at  law,  or  in  equity, 
within  the  meaning  of  the  statute,  viz.  91.  for  costs  paid  upon  a  discontinuance,  and 
21.  13s.  4d.  for  preparing  a  case  and  laying  it  before  a  special  pleader;  they  obtained 
a  rule  to  shew  cause  why  a  verdict  should  not  be  entered  for  the  Plaintiff  for  those 
two  sums. 

Shepherd,  Marshall,  and  Vaughan,  Serjts.,  in  support  of  the  rule  contended  that 
the  items  in  question  not  being  taxable,  the  Plaintiff  was  therefore  entitled  to  recover 
upon  them  without  the  previous  delivery  of  a  bill ;  that  although  they  might  have 
become  the  subject  of  taxation  if  inserted  together  with  taxable  items  in  a  bill  which 
had  been  regularly  delivered,  yet  as  the  ground  of  the  defence  in  this  case  was,  that 
no  delivery  bad  been  made,  it  was  not  competent  to  the  Defendant  to  say,  that  the 
bill  had  been  delivered  for  the  purpose  of  rendering  these  items  subject  to  taxation, 
but  that  it  had  not  been  delivered  for  the  purpose  of  defeating  the  Plaintiff's  right 
to  recover  upon  it.  They  cited  a  case  of  Llai/d  v.  Mead,  cor.  Duller,  J.,  Easter  1787, 
which  was  an  action  by  the  solicitor  to  a  commission  of  bankrupt  for  the  amount  of  his 

(a)'  In  The  King  v.  The  Sheriff  of  Middlesex  the  Court  said  they  were  bound  to  take 
care  that  the  revenue  was  not  defrauded. 

(a)'^  Vide  Crowder  v.  Shee,  1  Camp.  437.  Moivhraij  v.  Fleming,  11  East,  285. 
Vincent  v.  Slaymaker,  12  East,  372.  Howard  v.  Ramshottom,  3  Taunt.  526,  529. 
LiLxmme  v.  Lethlrridge,  5  B.  and  A.  898. 
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bill;  the  defence  was,  that  no  bill  had  been  delivered,  but  it  appearing  that  the  bill 
among  other  items  contained  one  of  71.  10s.  for  money  paid  to  the  messenger,  BiiUer,  J., 
held,  that  the  Plaintiff  was  entitled  to  recover  upon  that  item  :  for  although  the 
money  was  expended  because  he  was  attorney,  yet  he  did  not  expend  it  as  attorney. 
They  also  relied  on  Miller  v.  Toivers,  Peake,  N.  P.  Cases,  102,  where  Lord  Kenyoii 
allowed  the  Plaintiff  to  give  evidence  of  conveyancing  business,  though  he  was 
precluded  from  recovering  upon  the  rest  of  his  demand,  on  account  of  having  omitted 
to  deliver  a  bill  according  to  the  statute. 

Cockell  and  Best,  Serjts.,  after  insisting  that  as  the  point  was  not  made  at  the 
trial  it  could  not  now  atl'ect  the  nonsuit,  urged  that  it  was  not  competent  to  the 
Plaintiff  to  sever  his  demand  ;  that  as  one  |)art  of  it  consisted  of  taxable  matter,  the 
whole  became  subject  to  the  jurisdiction  of  the  prothonotary,  and  that  the  Plaintiff 
therefore  couM  not  recover  upon  any  part  wilhoul  a  previous  delivery  of  a  bill  under 
the  statute.  They  cited  JVintir  v.  I'apir,  6  Term  Kep.  645,  in  which  it  was  admitted, 
that  if  any  one  item  of  the  bill  was  ta.xablo  the  Plaintiff  must  fail  in  toto,  since  no  bill 
had  been  delivered  according  to  the  statute  ;  and  also  a  case  of  [345]  Iknlon  v.  Garcia, 
cor.  Heath,  J.,  Spring  Assizes  for  Kingston  1800,  where  the  Plaintiff'  having  delivered 
a  bill  containing  some  items  which  were  taxable,  and  some  which  were  not,  brought 
his  action  before  a  month  had  expired  from  the  delivery,  hut  the  learned  Judge  held 
that  the  Plaintiff  could  not  recover  for  any  pai  t. 

Lord  Ei.don,  Ch.  J. — In  this  case  the  question  does  not  arise  on  the  payment  of 
money  for  the  Defendant's  use  respecting  which  the  Plaintiff  was  not  called  upon  to 
exercise  his  skill  and  knowledge  as  attorney  ;  but  it  arises  upon  the  payment  of  certain 
sums  respecting  which  the  Plaintiff  was  called  upon  as  attorney  in  a  cause  to  exercise 
his  judgment  and  advise  his  client.  The  rule  which  has  been  adopted  concerning 
charges  for  conveyancing  either  stands  upon  no  principle,  or  it  decides  this  case. 
The  expences  of  conveyancing  as  such  are  not  taxable  :  they  are  not  to  be  considered 
as  "fees,  charges,  or  disbursements  at  law  or  in  equity  ;"  but  if  one  single  item  which 
may  be  so  considered,  though  to  the  amount  of  3s.  4d.  only,  is  to  be  found  in  the  bill, 
the  Plaintiff  cannot  recover  for  the  conveyancing  without  a  delivery  of  such  bill;  for 
in  such  case  the  charges  for  conveyancing  fall  within  the  rule  of  the  statute.  And 
on  these  principles;  namely,  that  what  is  paid  for  conveyancing  is  paid  in  the 
character,  and  in  the  exercise  of  the  duties  of  an  attorney  ;  that  a  person  shall  not 
split  the  demand  which  he  has  in  the  character  of  an  attorney  ;  and  that  the  statute 
attaches  upon  the  whole  demand  which  he  has  in  that  character.  If  that  be  so,  how 
are  the  charges  of  conveyancing  to  be  distinguished  from  the  two  items  in  the  present 
case?  In  the  case  of  Miller  v.  Tmocrs,  as  no  bill  had  been  delivered  the  Plaintiff  was 
not  allowed  to  recover  the  costs  out  of  pocket;  but  as  no  bill  had  been  delivered 
Lord  Kenyon  felt  himself  at  liberty  to  consider  the  demand  for  conveyancing  in  the 
nature  of  a  demand  made  in  an  action  for  conveyancing  only.  IIa<l  any  bill  been 
delivered,  the  costs  out  of  pocket  would  have  appeared  upon  the  face  of  that  bill,  and 
these  costs  being  taxable,  the  expences  of  conveyancing  contained  in  the  same  bill, 
must,  according  to  all  the  authorities,  have  followed  the  same  fate.  I  do  not  enter 
into  the  question,  whether  if  any  items  not  connected  with  the  profession  of  an  attorney 
had  been  included  in  this  bill,  the  Plaintiff'  would  have  been  precluded  from  recovering 
upon  them.  Perhaps  however  we  should  not  feel  great  difficulty  in  holding,  that  an 
attorney  who  inserts  his  whole  demand  upon  his  client  in  a  bill  containing  taxable 
items,  shall  be  taken  to  agree  that  he  will  not  bring  an  action  upon  any  part  of  such 
demand  [346]  until  the  bill  has  been  delivered  a  month.  Had  the  paint  now  made  been 
taken  at  the  trial,  I  should  have  thought  myself  bound  to  hold  that  these  were  items 
fit  to  be  inserted  in  a  taxable  bill,  and  that  as  the  bill  was  not  properly  delivered  they 
must  be  nonsuited  upon  the  whole  contents. 

Heath,  Ilooke,  and  Chambre,  Justices,  concurring. 

Rule  discharged. 


AsTLEY  V.  Frances  Weldon.    Jan.  27  th,  1801. 

[See  Ranger  v.  Great  Western  Railway,  1854,  5  H.  L.  C.  119.  Applied,  In  re  Newman, 
1876,  4  Ch.  D.  731.  Commented  on,  Wallis  v.  Smith,  1882,  21  Ch.  D.  265. 
Pi inciple  applied,  Cailmi  v.  Bennett,  1884,  51  L.  T.  72.     Approved,  Elphinstone  v. 
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Monkland  Iron  and  Coal   Company,  1886,   11    App.  Cas.   347.      Applied,  Lata  v. 
Redditch  Local  Board,  [1892J  1  Q.  B.  130.] 

By  articles  of  agreement  between  the  Plaintiff  and  Defendant  it  was  agreed  on  the 
part  of  the  former  that  he  should  pay  the  latter  so  much  per  week  to  perform  at 
his  theatres,  with  her  travelling  expences  of  removing  from  one  theatre  to  another 
except  extra  baggage ;  and  on  the  part  of  the  Defendant,  that  she  should  perform 
at  the  theatres  such  things  as  she  should  be  required  by  the  Plaintiff,  and  attend 
at  the  theatre  beyond  the  usual  hours  on  any  emergency  and  at  rehearsals  or  be 
subject  to  such  fines  as  are  established  at  the  theatres,  and  be  at  the  theatre  half 
an  hour  before  the  performances  begin,  and  abide  by  the  regulations  of  the  theatres 
and  pay  all  fines  ;  and  it  was  agreed  by  both  parties  that  "  either  of  them  neglecting 
to  perform  that  agreement  should  pay  to  the  other  2001."  Assumpsit  upon  this 
agreement  stating  several  breaches,  and  concluding  to  the  Plaintiff's  damage  of 
2001. — Held  that  the  sum  mentioned  in  the  agreement  was  in  the  nature  of  a 
penalty,  not  of  liquidated  damages  (a). 

Assumpsit.  The  declaration  stateil  an  agreement  between  the  Plaintiff  and  the 
Defendant,  whereby  the  Plaintiff  in  consideration  of  the  services  of  the  Defendant 
therein  after  mentioned,  agreed  to  pay  her  during  the  term  of  three  years  the  sum  of 
11.  lis.  6d.  per  week,  and  to  pay  her  travelling  expences  in  her  removal  at  the  usual 
seasons  of  the  year  from  the  Plaintiff's  Theatres  in  London,  Liverpool,  and  Dublin, 
or  elsewhere,  save  and  except  her  extra  luggage,  which  was  to  be  paid  for  by 
herself;  and  the  Defendant  in  consideration  of  such  weekly  salary  agreed,  that  she 
would  during  the  said  term  of  three  years,  "at  the  usual  and  accustomed  time  or 
times  in  each  day  and  at  all  other  times  when  required  by  the  Plaintiff  or  his  assigns 
to  the  best  of  her  judgment  power  and  ability  do  and  perform  on  the  respective  theatres 
of  the  said  Plaintiff  all  and  every  such  matters  and  things  as  might  from  time  to 
time  be  required  of  her  as  a  performer  or  otherwise  by  the  said  Plaintiff  or  his  assigns 
in  the  several  public  performances  to  be  from  lime  to  time  exhibited  on  the  several 
stages  of  the  respective  theatres  of  the  said  Plaintiff  either  in  England  Ireland  or 
Scotland  when  and  as  often  as  need  or  occasion  should  be  or  require  and  when  directed 
or  requested  thereto  by  the  said  Plaintiff  or  his  assigns  ;  he  the  said  Plaintiff  thereby 
agreeing  to  find  fit  and  proper  theatrical  dresses  for  the  occasion  ;  And  likewise  it 
was  thereby  further  covenanted  and  agreed  on  between  the  parties  aforesaid  that  she 
the  said  Defendant  should  and  would  during  the  said  term  thereby  agreed  on  over 
and  above  the  usual  and  customary  hours  of  attendance  and  on  any  emergent  [347] 
occasion  attend  as  well  as  assist  at  either  of  the  said  theatres  of  the  said  Plaintiff  in 
forwarding  the  several  performances  as  well  as  attend  all  rehearsals  at  the  respective 
theatres  of  the  said  Plaintiff  or  subject  herself  to  the  payment  of  the  fines  and 
forfeitures  established  in  the  respective  theatres ;  and  also  that  the  said  Defendant 
should  and  would  on  every  night's  public  performance  at  the  respective  theatres  and 
before  the  performance  attend  and  be  there  at  least  one  half  hour  before  such  public 
performance  should  begin  unless  permission  should  be  had  and  obtained  from  the 
said  Plaintiff"  or  his  assigns  in  writing  to  the  contrary  ;  And  also  that  the  said  Defen- 
dant should  in  all  things  conform  to  and  duly  comply  with  and  abide  by  the  several 
rules  and  regulations  of  the  respective  theatres  in  every  respect  in  common  with  the 
several  performers  employed  therein  ;  and  likewise  pay  all  fine  or  fines  that  might 
become  due  and  payable  by  means  of  any  forfeiture  or  other  matter  cause  or  thing 
whatsoever ;  Provided  that  the  Plaintiff  should  have  power  to  determine  the  agree- 
ment by  notice  in  writing,  and  that  if  any  of  his  theatres  should  be  shut  on  particular 
occasions  therein  specified  or  the  Defendant  should  be  prevented  from  attending,  the 
Plaintiff  should  be  at  liberty  to  deduct  a  proportionable  part  of  her  salary,  and  that 
if  the  Plaintiff  should  be  minded  to  shut  up  his  theatres  sooner  than  the  usual  season, 
for  a  period  not  exceeding  a  month,  he  should  be  at  liberty  to  stop  the  Defendant's 
salary,  she  being  at  liberty  to  perform  elsewhere ;  but  that  if  either  of  his  theatres 
should  remain  shut  for  more  than  a  month  during  the  usual  season,  then  the  agree- 
ment should  be  at  an  end  ;  And  lastly  it  was  thereby  agreed  on  by  and  between  the 

(a)  And  see  Barton  v.  Glover,  Holt.  Ni.  Pri.  43.  IVilbean  v.  Ashton,  1  Camp.  78. 
Harrison  v.  JVright,  13  East,  343.  Edwards  v.  Williams,  5  Taunt.  247.  Reilly  v.  Jams, 
1  Bing.  303. 
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said  parlies  that  either  of  them  neglecting  to  perform  that  agreement  according  to 
the  tenor  and  effect  and  the  tine  intent  and  meaning  thereof  should  pay  to  the  other 
of  thera  the  full  sum  of  2001.  of  lawful  money  of  Great  Britain  to  be  recovered  in  any 
of  his  Majesty's  courts  of  record  ;it  Westminster."  The  declaration  then  stateil,  that 
in  consideration  that  the  Plaintiff  had  undertaken  to  perform  all  things  in  the  said 
agreement  on  his  part  to  be  performed  the  Defendant  undertook  to  perform  all  things 
therein  on  her  p;ut  to  be  performed,  by  virtue  of  which  agreement  the  Defentlanl  was 
afterwards  received  into  the  Plaintiff's  service  on  the  terms  therein  mentioned.  It 
then  averred,  that  although  the  Plaintiff  was  willing  that  the  Defendant  should  remain 
in  his  service  during  tbe  whole  term  and  had  performed  every  thing  on  his  part  to  be 
performed  [348]  yet  (protesting  that  the  Defendant  had  performed  nothing  on  her 
part  to  bo  performed)  the  Defendant  did  not  during  such  part  of  the  said  teim  of 
three  years  as  was  then  elapsed,  at  the  usual  and  accustomed  times,  &o.  (in  the  words 
of  her  agreement)  perform  at  the  Plairjtiff's  theatres,  but  on  the  contrary  thereof  on  &c. 
at  &c.  refused  to  perforin  such  things  as  were  exhibited  on  the  stage  of  one  of  the 
theatres  in  the  said  agreement  mentioned,  to  wit,  &c.  notwithstanding  the  Plaintiff 
had  provided  proper  theatrical  dresses,  contrary  to  the  form  and  effect  of  the  said 
articles  of  agreement  and  the  promise  and  undertaking  of  the  said  Defendant  so  by 
her  ma<le  as  aforesaid  and  in  breach  and  violation  thereof;  And  further  that  the 
Defendant  did  not  attend  at  the  respective  theatres  half  an  hour  before  the  respective 
performances  began,  but  on  the  contraiy  refused  to  attend  and  absented  herself 
without  leave,  contrary  to  the  form  and  effect  &c. ;  And  further  that  the  Defendant 
voluntarily  withdrew  herself  from  the  service  of  the  Plaintiff  for  a  long  time  during 
which  she  refused  to  perform  at  his  theatres  in  the  public  performances  which  were 
legally  exhibited  during  that  period,  contrary  to  the  form  and  effect,  &c.  "  By  means 
of  which  said  premises  and  by  force  of  the  articles  of  agreement  and  the  promise  and 
undertaking  of  the  Defendant  so  by  her  made  as  aforesaid  she  became  liable  to  pay 
to  the  Plaintiff  the  sum  of  2001.  in  the  said  articles  mentioned,"  of  which  she  had 
notic;e  and  was  requested  to  pay,  but  refused  iK;u.  to  the  Plaintiff's  damage  of  2001. 

Plea,  Non  assumpsit. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Westminster  Sittings  in  last 
Trinity  Term,  when  the  agreement  having  been  proved,  and  that  the  Defendant 
absented  herself  from  the  theatre,  and  evidence  having  been  adduced  to  shew  that  by 
the  regulations  of  the  theatre  the  performers  are  subject  to  certain  small  tines  for  late 
attendance,  inebriety,  iV;c.,  a  verdict  was  found  for  the  Plaintiff  with  201.  damages; 
but  liberty  was  reserved  to  the  Plaintiff  to  enter  a  verdict  for  2001.  if  the  Court  should 
be  of  opinion  that  the  sum  of  2001.  mentioned  in  the  agreement  was  to  be  considered 
in  the  nature  of  liquidated  damages. 

A  rule  nisi  for  that  purpose  having  been  obtained  accordingly. 

Shepherd  and  Best,  Serjts.,  now  argued,  in  support  of  the  rule,  that  it  appeared 
from  the  tenor  of  the  articles  to  have  been  the  intention  of  the  parties  that  the  2001. 
should  be  considered  as  liiiuidated  damages;  that  in  those  cases  where  particular  hues 
were  [349]  imposed  by  the  laws  of  the  theatre,  those  fines  were  to  be  considered  as 
the  damages  agreed  to  be  paid  ;  but  for  the  breach  of  the  articles  in  every  other 
instance,  the  sum  of  2001.  was  agreed  to  be  paid,  without  regard  to  the  quantum  of 
injury  which  the  particular  breach  might  have  created  ;  that  these  articles  resembled 
some  Acts  of  Parliament  in  which  specific  penalties  being  imposed  in  particular  clauses, 
and  a  general  penalty  given  at  the  end,  the  general  penalty  operates  upon  all  breaches 
of  the  act  to  which  no  specific  penalties  have  been  annexed  ;  that  in  many  cases  it 
might  be  advantageous  to  the  Defendant  that  the  sum  of  2001.  should  be  considered 
as  liquidated  damages,  since  it  might  be  worth  while  for  her  to  pay  that  sum  in  order 
to  be  released  from  her  engagement,  whereas  if  it  were  not  so  considered  it  would  be 
impossible  for  her  to  quit  the  Plaintiff's  service  without  being  liable  to  a  new  action 
for  every  day's  absence ;  and  that  it  appeared  from  the  nature  of  the  agreement  to 
have  been  the  intention  of  the  parties  that  upon  payment  by  either  of  them  to  the 
other  of  2001.  they  should  be  released  altogether;  they  cited  the  opinion  of  Lord 
Somers,  mentioned  Prec.  in  Chan.  487,  "that  where  the  party  might  be  put  in  as 
good  a  plight  as  where  the  condition  itself  was  literally  performed,  there  the  Court 
of  Chancery  would  relieve  though  the  letter  of  it  were  not  strictly  performed,  as 
payment  of  money  &c.  but  where  the  condition  was  collateral  and  no  recompence  or 
value  could  be  put  on  the  breach  of  it,  there  no  relief  could  be  had  for  the  breach  of 
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it;"  and  relied  upon  the  following  cases,  viz.  Ponscmby  v.  Adams,  6  Brown  Pari.  Cas. 
417,  where  it  was  covenanted,  that  if  the  tenant  failed  to  reside  on  an  estate  in  Ireland 
leased  to  him,  his  rent  should  rise  from  1251.  to  1501.  aid  it  was  decreed  that  the  251. 
additional  rent  was  to  be  considered  as  liquidated  damages ;  Rolfe  v.  Peterson,  6  Brown 
Pari.  Cas.  470,  where  the  same  doctrine  was  laid  down  respecting  a  covenant  that  the 
tenant  should  pay  51.  per  annum  for  every  acre  broken  up  and  converted  into  tillage ; 
Lmve  V.  Peers,  4  Burr.  2229,  where  the  same  was  holden  of  a  promise  to  pay  10001.  if 
the  Defendant  married  any  woman  except  the  Plaintiff ;  and  Fletcher  v.  Dyche,  2  Term 
Rep.  32,  where  the  Plaintiff  having  agreed  to  perform  certain  work,  and  that  if  he  did 
not  do  it  in  a  certain  time,  he  should  "forfeit  and  pay  to  the  Defendant  the  sum  of 
101.  for  every  week  after  the  time  agreed  upon,"  the  Court  allowed  the  101.  per  week 
to  be  set  off  by  the  Defendant  as  liquidated  da-[350]-mage8,  in  an  action  on  a  bond 
brought  against  him  by  the  Plaintiff. 

Vaughan,  Serjt.  contra,  observed,  that  the  Plaintiff  by  assigning  several  branches 
in  his  declaration  had  shewn  that  he  considered  the  sum  contained  in  the  articles  in 
the  nature  of  a  penalty  out  of  which  he  was  to  recover  to  the  amount  of  the  injury 
actually  sustained  ;  and  that  the  same  appeared  from  the  articles  themselves,  in  which 
a  number  of  stipulations  of  different  degrees  of  importance  were  inserted,  and  for  the 
breach  of  which  very  different  sums  must  have  been  intended  to  be  paid  :  he  mentioned 
Sloman  v.  IValter,  1  Brown  Chan.  Cas.  418,  where  Lord  Chancellor  Thurlow  held  that 
a  bond  having  been  entered  into  by  the  Plaintiff  to  the  Defendant  in  the  penalty  of 
5001.  to  secure  to  the  former  the  use  of  a  room  in  the  Chapter  Coffee-house,  the  penalty 
being  merely  to  secure  the  enjoyment  of  a  collateral  object,  nothing  but  the  damage 
actually  sustained  by  breach  of  the  agreement  could  be  recovered  :  and  also  Hardy  v. 
Martin,  ibid.  419,  in  notis,  where  a  brandy  merchant  having  purchased  of  his  partner 
the  good-will  of  the  shop,  and  the  latter  ha\ang  entered  into  a  bond  in  the  penalty  of 
6001.  not  to  sell  any  brandy  within  five  miles  of  the  place,  on  payment  of  the  damage 
actually  sustained,  the  Plaintiff  was  restrained  by  the  Court  of  Chancery  from  taking 
out  execution  for  the  penalty. 

Lord  Eldon,  Ch.  J. — When  this  cause  came  before  me  at  Nisi  Prius,  I  felt  as  I 
have  often  done  before  in  considering  the  various  cases  on  this  head,  much  embarrassed 
in  ascertaining  the  principle  upon  which  those  cases  were  founded  :  but  it  appeared  to 
me  that  the  articles  in  this  case  furnished  a  more  satisfactory  ground  for  determining 
whether  the  sum  of  money  therein  mentioned  ought  to  be  considered  in  the  nature  of 
a  penalty  or  of  liquidated  damages,  than  most  others  which  I  had  met  with.  What 
was  urged  in  the  course  of  the  argument  has  ever  appeared  to  me  to  be  the  clearest 
principle,  viz.  that  where  a  doubt  is  stated  whether  the  sum  inserted  be  intended  as 
a  penalty  or  not,  if  a  certain  damage  less  than  that  sum  is  mide  payable  upon  the  face 
of  the  same  instrument,  in  case  the  act  intended  to  be  prohibited  be  done,  that  sum 
shall  be  construed  to  be  a  penalty.  The  case  of  Sloman  v.  JFalter  did  not  stand  iu 
need  of  this  principle  :  for  there  by  the  very  form  of  the  instrument  the  sum  appeared 
to  be  a  penalty;  in  which  case  a  Court  of  Equity  could  never  consider  it  as  liquidated 
damages,  but  must  [351]  ilirect  an  issue  of  quantum  damnificatus.  A  principle  has 
been  said  to  have  been  stated  in  several  eases,  the  adoption  of  which  one  cannot  but 
lament,  namely,  that  if  the  sum  would  be  very  enormous  and  excessive  considered  as 
liquidated  damages,  it  shall  be  taken  to  be  a  penalty  though  agreed  to  be  paid  in  the 
form  of  contract.  This  has  been  said  to  have  been  stated  in  Piolfe  v.  Peterson  where 
the  tenant  was  restrained  from  stubbing  up  timber.  But  nothing  can  be  more  obvious 
than  that  a  person  may  set  an  extraordinary  value  upon  a  particular  piece  of  land,  or 
wood  on  account  of  the  amusement  which  it  may  afford  him.  In  this  country  a  man 
has  a  right  to  secure  to  himself  a  property  in  his  amusements  :  and  if  he  choose  to 
stipulate  for  51.  or  501.  additional  rent  upon  every  acre  of  furze  broken  up,  or  for  any 
given  sum  of  money  upon  every  load  of  wood  cut  and  stubbed  up,  I  see  nothing 
irrational  in  such  a  contract ;  and  it  appears  to  me  extremely  difBcult  to  apply  with 
propriety  the  word  "excessive"  to  the  terms  in  which  parties  choose  to  contract  with 
each  other.  There  is  indeed  a  class  of  cases  in  which  Courts  of  Equity  have  rescinded 
contracts  on  the  ground  of  their  being  unequal.  It  has  been  held  however  that  mere 
inequality  is  not  a  ground  of  relief ;  the  inequality  must  be  so  gross  that  a  man  would 
start  at  the  bai  e  mention  of  it.  Necessity  in  these  cases  seems  to  have  obliged  the 
Courts  to  admit  a  principle  nearly  as  loose  as  that  to  which  I  have  before  alluded. 
But  with  respect  to  the  case  of  Ponsonhy  v.  Adams  the  landlord  may  have  set  a  value 
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upon  the  resideuce  of  a  particular  tenant  on  his  estate ;  and  why  should  he  not  upon 
that  ground  have  stipulated  that  if  such  tenant  should  cease  to  reside  there,  his  rent 
should  rise  to  1501.1  Both  in  liolfe  and  Peterson  and  in  Ponsonhij  v.  Adams  I  should 
have  said,  that  what  was  matter  of  contract  bottomed  on  a  good  consideration,  should 
not  be  looked  upon  as  penalty,  but  should  be  considered  as  rent  reserved,  or  liquidated 
damages.  In  Loive  v.  Peers  it  is  quite  clear  that  the  breach  of  promise  of  marriage 
was  to  be  compensated  for  in  damages  :  it  was  a  contract  that  in  case  the  party  failed 
to  perform  his  promise  he  should  pay  the  sum  of  10001.  The  case  of  Flelc.her  v.  Dydie 
is  very  strongly  to  the  present  purpose.  In  that  case  a  bond  in  a  penal  sum  was 
conditioned,  to  perform  certain  work  within  a  certain  time,  or  to  pay  101.  for  every 
week  beyond  that  time.  The  101.  per  week  was  secured  by  the  penalty  of  the  bond  : 
and  to  have  said,  that  one  term  of  a  contract  secured  by  a  [352]  penal  sum,  should 
also  be  a  penal  sum,  would  have  been  absurd.  Indeed  Lord  Hardwicke  in  Ruy  v.  The 
Duke  of  Beaufort  {2  Alk.  190)  was  of  opinion,  that  a  person  who  had  entered  into  a 
bond  with  a  penalty  of  1001.  if  ho  poached,  must  have  paid  the  1001.  if  he  had  com- 
mitted any  act  which  amounted  to  poaching.  But  suppose  the  Duke  had  taken  a 
bond  in  a  penalty  of  1001.  with  condition  that  the  obligor  should  not  kill  a  partridge, 
or  if  he  did,  that  he  should  pay  51.  in  that  case  it  is  most  clear  that  the  51.  must  have 
been  considered  as  liquidated  damages.  With  respect  to  the  case  of  Ilardy  v.  Martin, 
1  do  not  understand  why  one  brandy  merchant  who  purchases  the  lease  and  goodwill 
of  a  shop  from  another  may  not  make  it  matter  of  agreement,  that  if  the  vendor  trade 
in  brandy  within  a  certain  distance,  he  shall  pay  6001.;  and  why  the  party  violating 
such  agreement  should  not  be  bound  to  pay  the  sum  agreed  for,  though  if  such 
agreement  be  entered  into  in  the  form  of  a  bond  with  a  penalty,  it  may  perhaps  make 
a  difference.  I  must  wish,  that  the  principle  laid  down  by  Lord  Sumers  in  Prec.  in 
Chan,  had  been  adhered  to.  Let  us  then  see  what  this  case  amounts  to.  It  was 
contended  at  the  trial  that  the  last  clause  is  not  in  the  form  of  a  penal  bond.  It  is 
thus,  "and  lastly  it  is  hereby  agreed  that  either  party  failing  to  perform  their  under- 
taking shall  pay  to  the  other  2001."  Prima  facie  this  certainly  is  contract,  and  not 
penalty  ;  but  we  must  look  to  the  whole  instrument.  In  consideration  of  the  Defen- 
dant's services  the  Plaintiff  undertakes  to  pay  her  11.  lis.  6d.  per  week,  and  also  her 
travelling  expences.  It  would  be  absurd  to  hold  that,  because  the  11.  lis.  6d.  is  a 
liquidated  sum,  therefore  the  Plaintiff  could  not  be  called  upon  for  more,  and  yet  that 
in  consequence  of  his  non-payment  of  the  Defendant's  tiavelling  expences  he  should 
be  liable  to  the  whole  sum  of  2001.  because  those  expences  are  not  ascertained.  Again, 
there  are  many  instances  of  the  Defendant's  misconduct  which  are  made  the  subject 
of  specific  tines  by  the  laws  of  the  theatre.  Are  we  then  to  hohi,  that  if  the  Defendant 
happens  to  offend  in  a  case  which  has  been  so  provided  for  by  those  laws  she  shall 
pay  only  2s.  6d.  or  5s.  but  if  she  offend  in  a  case  which  has  not  been  so  provided  for, 
she  shall  pay  2001.'!  I  can  find  nothing  in  these  articles  which  can  satisfy  my  mind 
judicially,  that  the  2001.  is  to  be  paid  in  one  case  and  not  in  the  other.  The  clause  is 
general  and  contains  no  exception.  If  that  [353]  be  so,  the  case  of  Fletcher  v.  Uyche 
is  an  authority  strongly  in  point.  It  therefore  does  appear  to  me  that  the  true  effect 
of  this  agreement  is,  to  give  the  Plaintiff'  his  option  either  to  proceed  upon  the  covenants 
toties  quoties,  or  upon  the  first  breach  to  proceed  at  once  for  the  2001.  out  of  which 
he  may  be  satisfied  for  the  damage  actually  sustained,  and  which  may  stand  as  a 
security  for  future  breaches. 

Heath,  J.  I  am  of  the  same  opinion.  It  is  very  difficult  to  lay  down  any  general 
principle  in  cases  of  this  kind  ;  but  I  think  there  is  one  which  may  be  safely  stated. 
Where  articles  contain  covenants  for  the  performance  of  several  things,  and  then  one 
large  sum  is  stated  at  the  end  to  be  paid  upon  breach  of  performance,  that  must  be 
considered  as  a  penalty.  But  where  it  is  agreed  that  if  a  party  do  such  a  particular 
thing  such  a  sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated  as 
liquidated  damages.  In  liolfe  v.  Peterson  it  was  held  that  the  sum  mentioned  was  in 
the  nature  of  increased  rent,  because  it  was  said  that  the  tenant  was  liable  to  distress. 
But  if  the  tenant  had  only  covenanted  generally  not  to  cut  down  the  furze,  and  at  the 
end  of  the  lease  a  sum  of  money  had  been  inserted  to  be  p.dd  in  case  of  breach  of 
performance  of  the  covenants,  that  sura  would  have  been  in  the  nature  of  a  penalty. 
It  is  a  well-known  rule  in  equity,  that  if  a  mortgage  covenant  be  to  pay  51.  per  cent, 
and  if  the  interest  be  paid  on  certain  days  then  to  be  reduced  to  41.  per  cent,  the 
Court  of  Chancery  will  not  relieve  if  the  early  day  be  suffered  to  pass  without  pay- 
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ment ;  but  if  the  covenant  be  to  pay  41.  per  cent,  and  if  the  parly  do  not  pay  at  a 
certain  time  it  shall  be  raised  to  -51.  tbere  the  Court  of  Chancery  will  relieve.  In  the 
present  case,  by  the  laws  of  the  theatre,  the  Defendant  was  to  pay  a  small  sum  in 
every  case  of  absence,  which  proves  that  the  sum  to  secure  performance  of  the  articles 
must  be  considered  in  the  nature  of  a  penalty. 

KooKE,  J.  The  determination  of  the  Court  in  construing  this  instrument  must  be 
guided  by  the  intention  of  the  parties.  Now  it  appears  very  clearly  from  the  stipula- 
tion that  small  sums  of  money  should  be  paid  in  certain  cases,  that  the  parties 
considered  the  larger  sum  as  a  penalty.  The  case  of  Fletcher  v.  Dijche  is  very  strong 
upon  this  head  ;  and  is  not  to  be  distinguished  from  the  present  case. 

Chambre,  J.  Though  this  in  point  of  form  is  an  action  for  damages,  yet  if  the 
parlies  are  to  be  considered  as  having  stipulated  for  certain  damages,  the  jury  ought 
to  have  been  directed  [354]  to  find  damages  to  the  amount  of  the  whole  sum  so  agreed 
for ;  and  the  effect  of  the  case  must  have  been  the  same  as  if  the  Plaintiff  had 
declared  in  debt  for  a  penal  sum.  The  jurisdiction  of  Courts  of  Equity  in  relieving 
ou  penalties  is  of  very  high  antiquity.  The  Legislature  has  now  adopted  this  practice, 
and  affords  the  same  benefit  to  Defendants  in  actions  at  law  :  and  it  has  lately  been 
settled  that  it  is  not  matter  of  election  in  the  Plaintiff  to  proceed  under  the  statute, 
but  that  the  directions  are  compulsory,  and  must  be  pursued  (a)'.  The  question  is 
then,  what  is  the  fair  presumable  intention  of  the  parties'?  I  do  not  quarrel  with  any 
of  the  cases  which  have  been  cited.  A  man  in  possession  of  his  own  estate  may  set 
his  own  value  upon  the  view,  the  timber,  or  other  ornaments  and  conveniences  of  the 
estate,  and  if  he  part  with  the  possession,  he  may  part  with  it  on  the  terms  that  the 
tenant  shall  cultivate  it  in  such  a  particular  way,  but  if  he  vary  from  that  mode  of 
cultivation  then  so  much  additional  rent  shall  be  paid.  I  remember  that  the  case 
of  RoJfe  v.  Peterson  was  not  thought  altogether  satisfactory  at  the  time  when  it  was 
decided  :  though  I  do  not  feel  any  objection  to  the  determination.  The  case  of  Lowe 
v.  Peers  could  not  be  considered  as  any  thing  but  a  case  of  stipulated  damages.  There 
is  one  case  in  which  the  sum  agreed  for  must  always  be  considered  as  a  penalty ;  and 
that  is,  where  the  payment  of  a  smaller  sum  is  secured  by  a  larger.  In  this  case  it  is 
impossible  to  garble  the  covenants,  and  to  hold  that  in  one  case  the  Plaintiff  shall 
recover  only  for  the  damages  sustained,  and  in  another  that  he  shall  recover  the 
penalty  :  the  concluding  clause  applies  equally  to  all  the  covenants.  If  any  thing  is 
to  be  collected  from  the  form  of  this  declaration,  it  should  seem  that  the  Plaintiff 
meant  to  sue  only  for  the  damages  actually  sustained.  If  he  had  declared  in  debt  and 
assigned  breaches  he  would  have  been  considered  as  having  made  his  election  to 
proceed  under  the  statute,  and  by  varying  the  form  of  the  action  he  shall  not  elude 
the  statute.  I  rely  on  the  form  of  the  instrument  and  on  the  statute  of  William. 
With  respect  to  the  ease  of  Hardy  v.  Martin,  in  which  I  was  concerned,  Lord  Mansfield 
upon  the  trial  at  law  inclined  to  think  it  a  case  of  stipulated  damages  :  though  I  see 
by  the  printed  Eeport  that  it  was  considered  otherwise  in  the  Court  of  Equity. 

Rule  discharged. 

[355]    Whitburn  v.  Staines.    Jan.  27th,  1801. 

It  seems  the  Court  will  not  change  the  venue  in  an  action  on  an  award,  even  though 
the  declaration  contain  the  common  counts  (a)-.  Nor  will  they  oblige  the  Plaintiff 
to  undertake  to  give  evidence  on  the  count  upon  the  award. 

Assumpsit.  The  first  count  of  the  declaration  was  upon  an  award  ;  which  was 
followed  by  the  common  counts.' 

Bayley,  Serjt.,  applied  for  a  rule  nisi  to  change  the  venue  from  Middlesex  to  Sussex  : 
and  observed,  that  although  in  actions  on  some  instruments  the  Courts  had  refused  to 
change  the  venue,  yet  that  in  the  case  of  Pinkney  v.  Collins,  1  Term  Rep.  571,  where 
the  Court  refused  to  change  the  venue  in  an  action  on  a  bill  of  exchange,  the  reason 
given  was,  that  such  instruments  were  bona  notabilia  in  any  county,  which  does  not 
apply  to  an  award. 

(a)'  See  Boles  v.  Bosewell,  5  Term  Rep,  538,  and  Hardy  v.  Bern,  5  Term  Rep.  636. 
(a)'-  And  see  Morrice  v.  Hurry,  7  Taunt.  306.     Greenway  v.  Carrington,  7  Price,  564. 
Stanway  v.  Heslop,  3  B.  and  C.  9. 
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Upuii  this  Chanibie,  J.,  read  a  maiiusciipt  note  of  a  case  of  Orme  v.  AlvMi/, 
li.  R.  M.  26  Geo.  3,  where  the  Gouit  refused  to  change  the  veuue,  the  action  being 
on  a  note  to  pay  151.  if  the  Defendant  did  not  complete  his  contract  for  an  inn 
purchased  at  an  auctioi),  which  was  not  a  negotiable  note. 

Baylfv  then  urged  that  the  Plaintiff  ought  to  be  bound  to  confine  his  evidence  to 
the  count  on  the  award,  as  in  Maugir  v.  Hinds,  Barnes,  487,  ed.  3  ;  or  at  least  should 
undertake  to  give  evidence  on  that  count  at  the  peril  of  a  nonsuit,  as  in  The  Duke  of 
Bedford  v.  Ihuij,  Barnes,  491,  ed.  3;  for  unless  the  Court  should  put  Plainlifls  under 
these  terms,  they  would  always  be  at  liberty  to  lay  the  venue  where  they  pleased,  by 
introducing  a  count  upon  an  instrument  which  never  existed. 

The  Court  intimated  an  opinion  that  the  application  could  not  succeed,  but  offered 
to  grant  a  lule  nisi. 

Whereupon  Bayley  desired  to  take  nothing  by  his  motion. 

Mann  v.  Sheriff.    Jan.  28th,  1801. 

In  an  affidavit  to  hold  to  bail  the  Plaintiff  deposed  that  at  the  time  of  the  assignment 
thereinafter  mentioned,  the  Defendant  was  indebted  to  him  on  a  bill  of  exchange, 
and  that  he  afterwards  assigned  the  debt  by  indenture  to  A.  B.  C.  and  D.  in  trust. 
A.  then  deposed  that  at  the  time  of  the  affidavit  being  made  the  Defcniiant  was 
indebted  to  them  A.  B.  C.  and  D.  as  such  trustees  and  assignees  as  aforesaid.  Held, 
that  the  affidavit  was  insufficient,  because  it  did  tiot  deny  that  the  debt  had  been 
satisfied  to  the  Plaintiff  between  the  assignment  and  the  time  of  the  affidavit  being 
made.     But  a  supplemental  affidavit  was  allowed. 

The  Defendant  in  this  case  was  held  to  bail  u])on  an  affidavit  made  by  the  Plaintiff 
and  one  Robert  Geddes.  In  that  affidavit  the  Plaintiff  deposed  "  that  at  the  time 
of  making  the  [356]  assignment  hereinafter  mentioned  the  Defendant  was  justly 
indebted  to  him  the  Plaintiff  in  the  sum  of  371.  as  the  acceptor  of  a  bill  of  exchange 
payable  to  the  order  of  Thomas  Watson  and  duly  indorsed  to  the  Plaintiff,  and  that 
the  Plaintiff  by  a  certain  indenture  bearing  date,  &c.  assigned  the  said  debt  among 
divers  other  debts  and  effects  to  the  other  deponent  Kobert  Geddes  together  with 
J.  L.,  J.  C,  W.  M.,  and  J.  H.,  in  trust  for  the  benefit  of  the  creditors  of  the  said 
Plaintiff.'  Robert  Geddes  then  deposed  "  that  the  Defendant  is  justi}'  and  truly 
indebted  to  him  and  the  said  J.  h.,  J.  C,  W.  M.,  and  J.  H.,  as  such  assignees  and 
trustees  as  aforesaid  in  the  said  sum  of  371.  upnn  and  by  virtue  of  the  said  bill  of 
exchange  and  the  said  assignment."  Lastly,  the  Plaintiff  and  Geddes  deposed  "for 
themselves  and  each  of  them  that  no  tender  of  the  said  sura  of  money  or  any  part 
thereof  hath  been  made  in  any  note  or  notes  of  the  Governor  and  Company  of  the 
Bank  of  England  expressed  to  be  payable  on  demand." 

A  rule  nisi  having  been  obtained  for  discharging  the  Defendant  upon  a  common 
appearance ; 

Vaughan,  Serjt.,  in  support  of  the  rule  contended,  that  it  ought  to  appear  by  the 
affidavit  that  the  Defendant  was  indebted  to  the  Plaintiff  on  record  at  the  time  of  the 
affidavit  made ;  whereas  in  this  case  it  only  appeared  that  the  Defendant  was  indebted 
to  him  at  the  time  of  the  assignment. 

Bayley,  Serjt.,  contra,  insisted  that  in  cases  like  the  present,  it  was  quite  sufficient 
if  the  assignees  who  have  the  equitable  interest  swear  that  the  Defendant  is  indebted 
to  them  as  such  assignees  at  the  time  of  the  affidavit  made :  he  cited  Creswell  v.  Lovell, 
8  Teim  Rep.  418. 

Lord  Eldon,  Ch.  J.,  said.  The  case  of  Creswell  v.  Lovell,  as  far  as  it  affects  that 
now  before  the  Court,  seems  to  have  been  founded  upon  the  authority  of  some  eases 
of  legal  assignees ;  which  cases  do  not  appear  to  me  to  bear  any  analogy  to  it ;  for 
neither  in  Creswell  v.  Lovell,  nor  in  this  case,  could  the  action  be  brought  in  the  name 
of  the  assignees.  Though  the  Plaintiff  in  the  present  instance  swears  that  the  Defen- 
dant was  indebted  to  him  at  the  time  of  the  assignment,  yet  subsequent  to  that  time 
the  Plaintiff  may  have  received  the  money  and  given  a  discharge  ;  and  consequently, 
it  is  possible  consistently  with  the  Plaintiff's  affidavit  that  nothing  may  have  been 
due  at  the  time  of  the  affidavit  made.  If  however  the  Plaintiff  had  added  that  subse- 
quent [357]  to  the  assignment  nothing  had  been  paid  to  him,  the  affidavit  would  have 
been  sufficient. 


2  BOS.  &  PUL.  358.  TIPPING   1'.  JOHNSON  1325 

Bayley  then  applied  for  leave  to  file  a  supplemental  aflSdavit  in  order  to  make  that 
addition  (a)' ;  which  after  some  opposition  was  granted. 

Tipping  r.  Johnson.     Jan.  28th,  1801. 

Plaintiflf  may  sue  out  execution  by  a  different  attorney  from  the  attorney  in  the 
cause,  without  obtaining  an  order  of  Court  for  changing  the  attorney. 

A  rule  havitig  been  obtained  by  Bayley,  Serjt.,  calling  on  the  Plaintiff  to  shew 
cause  why  the  execution  sued  out  in  this  case  should  not  be  set  aside  for  irregularity, 
1st,  Because  it  had  been  sued  out  after  service  of  the  allowance  of  a  writ  of  error; 

2dly,  Because  it  was  sued  out  by  an  attorney  different  from  the  one  who  had  been 
attorney  in  the  cause,  and  no  order  for  changing  the  attorney  had  been  obtained  (a)- ; 

Shepherd,  Serjt.,  as  to  the  first  point  produced  an  affidavit  stating  a  declaration  of 
the  Defendant,  that  the  writ  of  error  was  sued  out  for  delay ;  and  was  proceeding  to 
argue  on  the  second  point, 

When  Heath,  J.,  said,  that  it  appeared  by  several  cases  collected  in  Rol.  Abr.(J) 
that  the  authoiity  of  an  attorney  determines  with  the  judgment,  and  therefore  no 
order  to  change  the  attorney  was  necessary. 

Per  Curiam.     Rule  discharged  with  Costs. 

[358]    Kerr  v.  Sheriff.     Feb.  4th,  1801. 

If  the  writ  be  that  the  Defendant  answer  "in  a  certain  plea  of  trespass  on  the  case 
on  promises,"  and  the  declaration  be  in  debt  "for  goods  sold  and  delivered  and 
money  borrowed  "  the  Court  will  discharge  the  Defendant  on  entering  a  common 
appearance  {ay. 

A  rule  nisi  was  obtained  in  this  case  for  entering  a  common  appearance  and  having 
the  bail-bond  delivered  up  to  be  cancelled,  on  the  ground  of  a  variance  between  the 
writ  and  the  declaration  ;  the  ac  etiam  clause  of  the  capias  being,  that  the  Defendant 
should  answer  "  in  a  certain  plea  of  trespass  on  the  case  on  promises  to  the  damage  of 
the  Plaintiti",  &c."  and  the  declaration  being  debt  for  goods  sold  and  delivered  and 
money  borrowed. 

Shepherd,  Serjt.,  now  shewed  cause,  and  contended  that  the  Court  would  look  to 
the  affidavit  to  hold  to  bail,  to  see  whether  the  same  cause  of  action  had  been  pursued 
in  the  declaration  as  that  for  which  the  Defendant  had  been  arrested,  and  that  the 
affidavit  in  this  case  being  "for  money  lent  and  advanced"  the  same  cause  of  action 
had  been  inirsued  ;  he  admitted  that  if  the  affidavit  be  for  trover  and  the  declaration 
on  promises  the  Court  will  discharge  the  Defendant  on  common  bail,  under  13  Car.  2, 
St.  2,  c.  2,  as  was  done  in  Tetherington  v.  Golding,  7  Term  Rep.  80  ;  and  that  on  the 
same  ground  proceeded  the  cases  of  De  la  Cow  v.  Read,  2  H.  Bl.  278,  and  Simlding  v. 
Mure,  6  Term  Rep.  363  ;  whereas  the  only  question  in  this  case  was,  whether  the 
Court  would  discharge  the  Defendant  because  the  declaration  was  debt  on  piomises 
instead  of  case  on  promises. 

(a)'  Vide  Garnham  v.  Hammond,  ante,  298. 

(a)2  See  Reg.  Gen.  A.D.  1654,  B.  R.  s.  10.  C.  B.  s.  13.  Kaije  v.  De  Maltos, 
2  Bl.  1323,  and  Macpherson  v.  Bmison,  Doug.  217. 

(J)  Vol.  I.  fol.  291,  M.  But  the  attorney  in  the  suit  may  sue  out  execution  within 
a  year  after  the  judgment  without  a  new  warrant,  2  Inst.  378  ;  or  sue  out  a  scire 
facias  against  bail,  and  pray  an  alias,  Burr  v.  Atwood,  1  Salk.  89  ;  though  when  the 
scire  facias  is  returned  there  must  be  a  new  warrant,  ibid.  Indeed  the  reason  given 
by  Holt,  Ch.  J.,  why  he  may  sue  out  the  scire  facias  is,  that  any  one  might  sue  out  or 
pray  the  scire  facias,  and  therefore  the  old  attorney  might.  It  is  also  laid  down,  that 
the  attorney  after  judgment  may  acknowledge  satisfaction  on  the  record,  upon  receiv- 
ing the  money,  1  Rol.  Rep.  366  ;  or  even  without  having  received  the  money,  per 
Dodderidge  and  the  clerks,  though  Coke  thought  otherwise,  1  Rol.  Rep.  367.  In 
1  Rol.  Abr.  291,  1.  10,  it  is  said  that  the  attorney  after  judgment  cannot  release 
damages ;  but  in  Lamb  v.  Williams,  1  Salk.  89,  it  was  determined  that  he  might, 

(o)^  And  see  Chistk  v.  Walker,  1  Bing.  68. 
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Vaughaii,  Serjt.,  coutri,  observed,  that  the  case  depended  on  the  statute  of  Car.  2, 
and  that  in  Lockwood  v.  Hill,  1  H.  Bl.  310,  where  the  ac  etiam  was  case  on  promises, 
and  the  declaration  was  in  debt,  an  application  to  discharge  the  Defendant  was  only 
refused  because  the  sum  sworn  to  was  under  401. ;  in  which  case  the  ac  etiam  not 
being  necessary,  the  variance  was  immaterial.  He  cited  a  case  of  Barnes  v.  TromprnvsLi/, 
K.  B.,  where  the  ac  etiam  beitig  in  covenant,  and  the  affidavit  to  hold  to  bail  on  a 
foreign  charter-party,  the  Plaintiff  having  declared  in  debt  on  the  charter-party,  the 
Defendant  was  discharged  on  common  bail ;  and  also  urged  that  if  in  these  cases  the 
Court  did  not  interfere,  bail  would  be  made  liable  for  causes  of  action  for  which  they 
did  not  mean  to  bind  themselves. 

The  Court  observed,  that  the  condition  of  the  bail-bond  expressed  the  cause  of 
action,  and  in  so  doing  followed  the  words  of  the  ac  etiam  clause  literally,  and  that 
therefore  if  the  Plaintiff's  [359]  declaration  varied  from  hi.s  writ,  the  Defendant  could 
never  be  said  to  be  condemned  in  the  action  mentioned  in  the  condition,  so  as  to 
charge  the  bail. 

Per  Curiam.     Rule  absolute  («). 

Hawkins  v.  Ecklks,  Wilson,  Smith,  and  Routh.     Feb.  4th,  1801. 

In  an  avowry  Defendant  averred  that  all  those  whose  estate  he  now  has,  &c.  from 
time  whereof,  &c.  have  been  accustomed  to  have  and  of  right  during  all  the  lime 
aforesaid  ought  to  have  had  and  still  of  right  ought  to  have  common  of  pasture  in 
the  locus  in  quo — Held  bad,  and  that  it  did  not  amount  to  an  averment  of  right  of 
common  at  all  times  of  the  year.  If  Defendant  in  replevin  plead  by  way  of  justifica- 
tion of  the  taking  that  he  was  possessed  of  a  messuage  with  common  appurtenant, 
and  that  the  Plaintiff's  cattle  were  damage  feasant  on  the  common,  and  conclude  in 
bar,  without  praying  a  return,  it  seems  that  such  a  plea  is  bad. 

Replevin  of  cattle. 

1st,  The  Defendant  liouth  in  his  own  right  and  the  other  Defendants  as  his  bailiffs 
acknowledged  the  taking,  because  the  Defendant  Routh  was  seised  in  his  demesne  as 
of  fee  of  and  in  a  certain  messuage  with  the  appurtenances  situate,  &c.  "and  the  said 
Routh  and  all  those  whose  estate  he  now  has  and  at  the  same  time  when,  &c.  had,  of 
and  in  the  said  messuage,  &c.  with  the  appurtenances  from  time  whereof,  &c.  have 
had  and  have  been  used  and  accustomed  to  have  and  of  right  during  all  the  time 
aforesaid  ought  to  have  had,  and  the  said  Routh  still  of  right  ought  to  have  common 
of  pasture  in  and  throughout  the  said  place  in  which,  &c.  called,  &c.  for  two  cows  or 
heifers  as  to  the  said  messuage  with  the  appuitenances  belonging  and  appertaining:" 
tbey  then  acknowledged  the  taking  of  the  cattle  as  damage  feasant,  and  prayed  a 
return. 

2dly,  The  Defendant  pleaded  by  way  of  justification  "that  the  said  Routh  before 
and  at  the  said  time  when,  itc.  was  possessed  of  a  certain  other  messuage  with  the 
appurtenances  situate,  &c.  and  that  the  said  Routh  being  so  possessed  thereof  before 
and  at  the  said  time  when,  &c.  was  lawfully  entitled  to  and  of  right  ought  to  have  had 
common  of  pasture  in  and  throughout  the  said  place  in  which,  &c.  to  dejiasture  the 
same  at  the  said  time  when,  &c.  with  two  cows  or  heifers  as  to  the  said  last-mentioned 
messuage  with  the  appurtenances  belonging  and  appertaining."  They  then  averred, 
that  the  cattle  [360]  were  damage  feasant,  so  that  the  said  Routh  could  not  enjoy  his 
common  tam  amplo  modo,  and  therefore  the  said  Routh  in  his  own  right  and  the 
other  Defendants,  as  servants  of  the  said  Routh,  took  them  and  detained  them  as  a 
distress  for  such  damage ;  and  concluded  by  praying  judgment  si  actio,  itc. 

3dly,  The  Defendants  also  pleaded  by  way  of  justification,  that  the  Defendants 
Wilson  and  Smith  were  possessed  of  the  place  in  which,  &c.  with  the  appurtenances, 

(a)  Where  a  writ  is  sued  out  by  Plaintiffs  as  executors,  and  a  declaration  is  after- 
wards delivered  in  their  own  right,  the  Court  will  discharge  the  Defendant  on  filit)g 
common  bail.  Douglas  and  others  v.  Irlam,  8  Term  Rep.  416.  So  if  Plaintiff  take  out 
a  writ  in  his  own  name  and  declare  as  executor;  or  sue  out  a  writ  quare  clausnm 
fregit,  and  declare  in  trover ;  Per  Cur.  5  Terra  Rsp.  402.  But  if  the  writ  be  in  debt 
for  a  sum  certain,  and  the  declaration  in  debt  also  but  for  a  less  sum,  the  Court  will 
not  discharge  the  Defendant.     Turing  v.  Jones,  5  Term  Rep.  402. 
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and  being  so  possessed  thereof  the  said  two  Defendants  in  their  own  right,  and  the 
other  two  as  their  servants,  took  the  cattle  damage  feasant ;  concluding  as  in  the 
second  plea. 

The  Plaintiff  demurred  specially,  and  assigned  for  causes,  "  that  the  said  Defendants 
have  not  shewn  in  the  first  avowry  and  cognizance  at  what  time  or  times  and  when, 
nor  for  what  period  of  time  the  said  Defendant  Routh  is  entitled  to  common  of  pasture 
in  the  said  place  in  which,  &c.  but  have  only  alleged  that  he  has  common  of  pasture 
in  the  said  place  in  which,  &c.  generally  without  specifying  whether  he  has  common 
every  year  and  at  what  period  of  the  year  or  how  otherwise,  so  that  it  does  not 
appear  that  the  said  Defendant  Routh  at  the  time  of  taking  the  said  heifers  had  any 
right  of  common  in  the  said  place  in  which,  &e.  And  also  for  that  said  Defendants 
have  in  their  said  second  avowry  and  cognizance  stated  that  said  Defendant  Routh 
was  possessed  of  a  certain  messuage  and  as  such  was  lawfully  entitled  to  common  of 
pasture  in  the  said  place  in  which,  &c.  which  allegation  is  too  general,  and  no  certain 
issue  can  be  taken  either  upon  the  possession  of  said  Defendant  Routh  of  the  said 
messuage  or  upon  title  to  common  of  pasture  in  the  said  place  in  which,  &c.  And 
also  for  that  it  is  alleged  in  the  last  avowry  and  cognizance  that  the  said  Defendants 
Wilson  and  Smith  were  possessed  of  the  said  place  in  which,  &c.  whereas  it  ought  to 
have  been  stated  that  some  person  was  seised  thereof  in  fee  and  deduced  a  title  to  the 
said  messuage  from  such  person  to  the  said  Defendants  Wilson  and  Smith.  And  also 
for  that  the  second  and  last  avowries  and  cognizances  begin  and  conclude  in  bar  of 
the  action  instead  of  averring  and  acknowledging  respectively  the  taking  of  the  said 
heifers  and  praying  a  return  of  them.  And  also  for  that  all  the  said  avowries  and 
cognizances  are  defective,  uncertain,  and  want  form,  &c." 

Williams,  Serjt.,  in  support  of  the  demurrer,  after  stating  it  to  be  "a  common 
learning  that  avowries  must  shew  a  good  title  in  [361]  omnibus"  so  as  to  entitle  the 
Defendant  to  a  return,  and  citing  Goodman  v.  Ayling,  Yelv.  148,  Maithe^vs  v.  Cary, 
Carth.  74.  Salk.  107,  S.  C.  and  Butt's  case,  7  Co.  23,  was  proceeding  to  argue  on 
the  pleas, 

When  Vaughan,  Serjt.,  was  called  upon  by  the  Court  to  state  the  grounds  on  which 
he  thought  the  demurrer  might  be  resisted.  In  respect  of  the  avowry  he  observed, 
that  as  it  was  averred  that  the  avowant  and  all  those  whose  estate  he  had,  "from  time 
whereof  the  memory  of  man  was  not  to  the  contrary,"  were  accustomed  to  have  a 
right  of  common,  "and  during  all  the  time  aforesaid  "  of  right  ought  to  have  had  it, 
it  amounted  to  an  averment  that  the  avowant  was  entitled  to  common  at  all  times  of 
the  year,  and  that  if  any  right  more  limited  than  that  had  been  proved  at  the  trial, 
the  avowry  could  not  have  been  supported.  As  to  the  pleas,  he  said,  that  he  meant 
to  contend  that  they  amounted  to  a  sufficient  justification  of  the  taking;  and  that  it 
was  not  necessary,  in  a  mere  justification,  to  shew  a  title  in  omnibus  (a),  as  no  return 
is  prayed  (h). 

(a)  In  trespass  it  is  sufficient  to  justify  under  a  possession  if  the  title  does  not 
come  in  question.  As  in  assault  and  battery  and  moUiter  manus  pleaded.  Skevill  v. 
Avery,  Cro.  Car.  138.  So  in  quare  clausum  f regit  Defendant  may  plead  that  he  was 
possessed  of  a  close  called  A.,  and  the  Plaintiff  of  a  close  called  B.,  that  the  latter 
ought  to  repair  the  fences,  and  that  for  default  thereof  Defendant's  cattle  escaped  into 
B.  Faldo  v.  Ridge,  Yelv.  74.  So  to  trespass  for  taking  cattle,  possession  of  the  locus 
in  quo  for  a  term  of  years  was  pleaded,  and  that  the  cattle  were  damage  feasant 
therein.     Anon.   2  Salk.   643.     Seaii  v.   Bunion,  2   Mod.   70.     Langford   v.    IVehber, 

3  Mod.  132.  And  in  Handle  v.  Dean  and  Another,  Lutw.  1496,  which  was  trespass 
for  beating  the  Plaintiff's  servants  and  horses,  the  Defendant  pleaded  that  he  was 
possessed  of  the  locus  in  quo,  and  that  the  servants  and  horses  were  damage  feasant. 
The  Reporter  indeed  observes  at  the  end  of  this  last  case,  that  no  exception  was  taken, 
that  possession  only  was  pleaded  without  shewing  what  estate  ;  but  had  it  been  taken 
it  should  seem  fi'om  the  current  of  authorities  that  it  would  not  have  availed.  There 
is  however  a  case  in  Moor,  846,  Smith  v.  Bull,  where  the  Defendant  in  an  action  of 
assault  and  battery  having  pleaded  that  he  molliter  manus  imposuit  on  the  Plaintiff 

(J)  There  are  many  instances  in  which  the  Defendant  in  replevin  cannot  avow,  but 
can  only  plead  a  justification  of  the  taking,  in  which  cases  he  is  not  to  pray  a  return. 
See  Gilbert's  Replevin,  c.  7,  s.  3,  p.  132,  ed.  2. 
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[362]  But  The  Court  being  clearly  of  opinion  that  the  avowry  was  bad,  offered  the 
Defendants  leave  to  amend,  intimating  that  if  they  persisted  in  arguing  the  pleas  they 
must  do  it  at  their  peril,  since  they  would  not  be  allowed  to  amend,  if  upon  argument 
the  Court  should  hold  the  pleas  to  be  bad. 

On  hearing  this,  Vaughan  consented  to  amend  on  payment  of  costs. 

Steel  v.  Alan.    Feb.  5tb,  1801. 

If  a  person  against  whom  a  commission  of  lunacy  has  issued,  be  arrested,  the  Court 
of  Common  Pleas  has  no  power  to  discharge  him  (a). 

Marshall,  Serjt.,  moved  to  discharge  the  Defendant  out  of  custody  upon  a  common 
appearance,  on  the  ground  of  his  being  a  lunatic,  and  a  commission  of  lunacy  having 
issued  against  him  previous  to  the  arrest. 

Lord  Eldon,  Ch.  J. — I  am  afraid  that  there  is  no  prohibition  in  the  law  of 
England  from  arresting  a  lunatic.  I  have  often  known  the  Court  of  Chancery  go  out 
of  its  jurisdiction  in  order  to  assist  a  lunatic  in  this  respect;  and  order  a  Master  to 
take  an  account  of  his  debts,  considering  it  to  be  for  the  benefit  of  the  lunatic  that 
they  should  be  paid,  as  he  would  otherwise  be  subject  to  arrest  by  all  his  creditors. 

Marshall  took  nothing  by  his  motion  (b). 

[363]    HiFFKRMAN  V.  Langelle.     Feb.  5th,  1801. 

If  a  declaration  be  indorsed  "to  plead  in ;"  it  must  be  understood  to  mean  within 

the  number  of  days  allowed  by  the  rules  of  the  Court.     An  order  for  a  bill  of 

who  entered  into  his  close,  the  Court  held  that  the  Defendant  should  have  shewn  what 
estate  he  had  in  the  close,  and  that  the  Plaintiff  came  to  eject  or  disseise  him  ;  but 
it  is  observable  that  there  the  Defendant  did  not  aver  that  he  was  in  possession,  but 
only  that  it  was  his  close,  which  might  be  true,  and  yet  he  not  in  possession  :  inde- 
pendent of  which,  this  case  stands  contradicted  by  the  authority  of  Osway  v.  Bristow, 
10  Mod.  37,  where  the  Defendant  in  trespass  having  justified  taking  the  Plaintiff's 
cattle,  because  they  were  damage  feasant  in  clause  suo,  it  was  held  good.  Indeed 
the  doctrine  that  possession  may  be  pleaded  in  trespass  is  confirmed  by  a  late  case. 
•Taylor  v.  Eastwood,  1  East,  212  ;  though  it  was  there  resolved,  that  such  a  plea  might 
be  answered  by  replying  title  in  a  third  person. — But  in  replevin,  where  an  avowant 
pleaded  generally,  that  he  was  seised  of  the  locus  in  quo  without  saying  of  what  estate, 
and  avowed  that  he  took  the  cattle  damage  feasant,  and  prayed  a  return,  the  avowry 
was  held  bad.  Saunders  v.  Hussey,  2  Lutw.  1231.  Carth.  9,  S.  C.  1  Ld.  Kayra.  332, 
S.  C.  Indeed  in  Langford  v.  IFehher,  3  Mod.  132,  where  possession  was  pleaded  in 
justification  of  trespass,  it  was  admitted  arguendo,  that  it  might  have  been  otherwise 
in  replevin;  and  in  Silly  v.  Dally,  1  Ld.  liaym.  331,  this  precise  point  came  before 
the  Court,  and  a  conusance  by  the  Defendant  as  bailiff  to  J.  T.  stating  that  the  grand- 
father of  J.  T.  being  possessed  of  the  locus  in  quo  leased  the  same  for  years,  and 
deriving  a  title  to  the  lease  to  J.  T.,  was  held  bad.  In  that  case  was  cited  Fashhy  v. 
Seymour,  2  Show.  484,  where  an  avowry  of  this  kind  was  held  good  ;  but  the  Court 
expressly  denied  that  case  to  be  law  ;  and  the  decision  in  Silly  v.  Dally,  is  confirmed 
by  Challoner  v.  Clayton,  3  Salk.  306,  Comb.  472,  S.  C.  and  Freeman  v.  Juyg,  3  Salk. 
307,  in  which  last  case  however  the  Court  held  that  the  objection  must  bo  taken 
advantage  of  on  demurrer,  and  cannot  prevail  in  arrest  of  judgment.  From  the 
above  cases  it  appears  to  have  been  determined  that  in  a  justification  of  trespass  where 
the  title  does  not  come  in  question,  possession  alone  may  be  pleaded,  but  in  an  avowry 
or  conusance  in  replevin  it  cannot.  Whether  it  may  be  pleaded  in  replevin  where  the 
taking  only  is  justified,  and  no  return  prayed,  does  not  appear  to  have  been  hitherto 
expressly  decided. 

(a)  And  see  Steel  v.  Allan,  post,  437. 

(6)  The  Court  of  King's  Bench  rejected  similar  applications  in  Kernot  and  Another 
V.  Norman,  2  Term  Rep.  390,  and  Null  v.  Verney,  4  Term  Rep.  121  ;  in  the  former  of 
which  cases  it  appeared  by  affidavit  that  the  Defendant  had  become  insane  after  the 
arrest,  and  in  the  latter  that  be  was  insane  at  the  time  of  the  arrest. 
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particulars  does  not  suspend  the  time  for  pleading;  and  therefore  Plaintiff  may  sign 
judgment  immediately  after  delivering  the  particular,  if  the  time  for  pleading  be 
then  out  (a)'. 

The  declaration  in  this  ease,  which  was  a  town  cause,  was  delivered  de  bene  esse 

on  the  17th  of  November,  indorsed  "to  plead  in ."     On  the  19th  the  Defendant 

obtained  an  order  for  a  particular,  which  was  complied  with  on  the  20th,  and  on  the 
21st  judgment  was  signed  for  want  of  a  plea. 

The  Court  on  a  motion  to  set  aside  the  judgment,  held  that  the  indorsement  on 
the  declaration  amounted  to  a  notice  to  plead  according  to  the  rules  of  the  Court,  viz. 
in  four  days ;  that  the  time  for  pleading  was  not  suspended  by  the  order  for  a  bill  of 
particulars  ;  and  that  although  a  Plaintiff  cannot  sign  judgment  until  the  order  for  a 
particular  has  been  complied  with,  yet  he  may  do  so  immediately  after  having  delivered 
the  particular,  provided  the  time  for  pleading  be  then  elapsed. 

Bayley,  Serjt.,  for  the  Plaintiff. 

Shepherd,  Serjt.,  for  the  Defendant. 


Sinclair  v.  Charles  Phillipe,  Monsieur  de  France.    Feb.  5th,  1801. 

The  Defendant  an  alien  within  the  terms  of  the  38  Geo.  3,  c.  50,  s.  9,  having  entered 
into  an  agreement  with  the  Plaintiff  in  a  foreign  country,  the  latter  in  pursuance 
of  the  agreement  laid  out  money  in  England,  after  which  the  parties  came  to  an 
adjustment  in  England,  and  the  Defendant  acknowledged  the  debt.  The  Defendant 
having  been  holden  to  bail  for  money  laid  out  by  the  Plaititift"  in  England  and  on 
an  account  stated  in  England,  disclosed  the  above  circumstances,  by  affidavit,  upon 
which  the  Court  discharged  him  upon  a  common  appearance. 

The  Defendant  in  this  case  was  arrested  and  holden  to  bail  on  the  following 
affidavit:  "  T.  G.  Sinclair,  of,  &c.  maketh  oath  that  Charles  Phillipe  is  justly  and 
truly  indebted  unto  him  this  deponent  in  the  sum  of  5891.  and  upwards  for  money  had 
and  received  to  and  for  the  use  and  on  the  account  of  the  said  T.  G.  S.  and  for  money 
by  the  said  T.  G.  S.  paid,  laid  out  and  expended,  lent  and  advanced  in  England  to 
and  for  the  use  and  on  the  account  of  the  said  Charles  Phillipe,  and  for  interest  due 
thereon,  and  upon  an  account  stated  in  England."  The  Plaintiff  then  negatived  any 
tender  in  bank  notes. 

On  a  former  day  Shepherd,  Serjt.,  obtained  a  rule  Nisi  for  discharging  the  Defen- 
dant on  a  common  appearance  under  the  [364]  38  Geo.  3,  c.  50,  s.  9  (a)',  and  produced 
an  affidavit  stating  that  the  Defendant  was  an  alien  abiding  in  this  kingdom  and  a 
person  who  quitted  his  country  of  France  by  reason  of  the  revolution  and  troubles 
in  France  in  1789;  that  in  1791  the  Defendant,  together  with  his  brother  Louis 
Stanislaus  Xavier  since  King  of  France,  being  resident  at  Coblentz  in  Germany, 
entered  into  an  agreement  with  the  Plaintiff  respecting  his  raising  men  for  the  service 
of  the  King  and  Princes  of  France,  and  that  he  was  not  indebted  to  the  Plaintiff  in 
any  sura  of  money  whatsoever  contracted  in  the  dominions  of  His  Majesty  King  George 
the  Third,  to  the  best  of  his  knowledge  and  belief,  on  or  any  other  account,  or  other- 

(a)i  Vide  Mowbray  v.  Schuberth,  13  East,  508.  Decker  v.  Thompson,  3  B.  &  P.  319. 
Heath  v.  Rose,  2  N.  R.  223.     Eamsai/  v.  Bmy,  2  N.  R.  361. 

(a)''  Which  provides  that  "aliens  abiding  in  this  kingdom  having  quitted  their 
respective  countries  by  reason  of  any  revolution  or  troubles  in  France  or  in  countries 
conquered  by  the  arms  of  France,  shall  not  be  liable  to  be  arrested,  imprisoned,  or 
held  to  bail,  or  to  find  caution  for  the  forthcoming  or  paying  any  debt,  nor  to  be  taken 
in  execution  on  any  judgment,  nor  by  any  caption  for  or  by  reason  of  any  debt  or 
other  cause  of  action  contracted  or  arising  in  any  parts  beyond  the  seas  other  than 
the  dominions  of  His  Majesty,  while  such  aliens  were  not  within  the  said  dominions 
of  His  Majesty  ;  and  in  case  any  such  alien  shall  have  been  or  shall  be  arrested,  &c. 
contrary  to  the  intent  of  this  act,  such  alien  shall  be  discharged  therefrom  by  order 
of  any  of  His  Majesty's  Courts  in  Westminster  Hall,  or  of  the  Courts  of  Session  in 
Scotland,  or  of  any  Judge  of  such  Courts  in  vacation  time," 
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wise,  or  elsewhere,  than  in  consequence  of  the  said  agreement  made  at  Coblentz,  and 
that  he  verily  believed  the  Plaintiff's  demand  arose  out  of  the  said  agreement. 

Best,  Scrjt.,  now  shewed  cause  against  the  rule,  and  relied  on  an  affidavit  of  the 
Plaintiff,  which  alleged  that  he  had  expended  in  England,  previous  to  the  Defendant's 
arrival  here,  several  suras  of  money  in  pursuance  of  the  above-mentioned  contract, 
and  also  that  several  adjustments  of  his  demands  had  taken  place  in  this  country,  upon 
which  occasions  the  Defendant  acknowledged  himself  indebted  to  the  Plaintiff  in  con- 
siderable sums.  He  argued  from  thence  that  though  the  commencement  of  these 
transactions  took  place  out  of  P]ngland,  yet  that  as  money  had  been  expended  and 
an  account  had  been  stated  in  England,  there  was  a  sufficient  debt  to  support  the 
arrest  notwithstanding  the  38  Geo.  .'5.  Ho  also  urged,  that  the  affidavit  being  positive 
with  respect  to  the  debt  arising  in  England,  it  was  not  competent  to  the  Defendant 
to  controvert  that  fact,  and  that  if  tiiere  was  any  ambiguity  on  the  face  of  the  aflidavit 
the  Court  would  allow  the  Plaintiff'  to  explain  it  by  a  supplemental  atliiiavit. 

Shepherd  and  Kunnington,  Serjts.,  in  support  of  the  rule,  were  stopped  by  the  Court. 

[365]  Lord  Eldon,  Ch.  J.  The  case  of  this  illustrious  person  must  be  decided 
on  the  same  grounds  that  would  operate  in  favour  of  the  meanest  individual  falling 
within  the  purview  of  the  38  (4eo.  3.  Whether  under  the  circumstances  stated  to  the 
Court  he  does  fall  within  the  description  of  persons  entitled  to  be  relieved  by  that  act, 
is  the  question  for  us  to  decide.  It  appears  to  me  that  he  is  entitled  to  be  discharged, 
first,  because  the  affidavit  under  which  he  has  been  holden  to  bail  is  not  sufficiently 
distinct  to  meet  that  case  in  which  the  act  prohibits  the  arrest  of  an  alien  abiding  in 
this  kingdom,  having  quitted  his  country  by  reason  of  the  troubles  in  France.  It 
would  have  been  very  ea.sy  for  the  Plaintiff  to  have  stated,  that  the  Defendant  was 
indebted  to  him  in  a  certain  sum  of  money  for  a  debt  not  contracted  or  arising  in 
parts  beyond  the  seas ;  but  this  affidavit  may  be  equally  true  whether  the  debt  were 
contracted  or  arose  within  or  without  the  kingdom.  For  though  the  money  is  said 
to  have  been  paid  in  England,  yet  the  contract  being  in  Germany,  the  debt  in  the  eye 
of  the  law  arises  there,  aiid  is  not  altered  by  the  locality  of  the  expenditure.  Had 
no  other  affidavit  therefore  been  produced  to  the  Court  on  the  part  of  the  Plaintiff,  I 
should  be  of  opinion,  that  in  a  case  where  the  original  affidavit  is  so  guardedly  sworn, 
no  supplemental  affidavit  ought  to  be  allowed.  Hut  taking  the  affidavit  now  produced 
by  the  Plaintiff  as  a  supjilemental  affida\it,  it  docs  not  appear  to  me  to  state  sufficient 
grounds  for  holding  the  Defendant  to  bail,  for  notwithstanding  the  transactions  and 
adjustments  sulisequent  to  the  original  contract,  the  debt  still  remains  a  debt  within 
the  meaning  of  the  statute.  These  adjustments  amount  to  nothing  more  than  an 
endeavour  to  provide  for  the  original  debt,  and  if  the  Court  were  to  hold  that  every 
acknowledgment  of  such  a  debt  created  a  new  demand,  it  would  be  the  means  of 
preventing  these  persons  to  whom  the  act  extends  from  furnishing  to  their  creditors 
any  vouchers  against  that  period  when  they  should  be  enabled  to  pay,  or  having  any 
the  most  honourable  and  well-intentioned  communication  with  them.  It  has  been 
said  that  it  is  not  competent  to  the  Defendant  to  controvert  the  affidavit  to  hold  to 
bail ;  but  had  there  been  more  doubt  than  there  is  upon  the  question  of  law  I  am 
inclined  to  think  that  the  Defendant's  affidavit  ought  to  have  been  admitted  ;  for 
where  the  right  to  be  discharged  depends  upon  a  question  of  law  it  would  be  very 
har.?h  to  say,  that  because  the  Plaintiff  has  undertaken  to  swear  positively  to  a  point 
the  truth  of  which  must  depend  on  an  [366]  accurate  legal  investigation,  the  Defen- 
dant must  therefore  lie  in  gaol. 

Heath,  J.  It  appears  that  this  affidavit  was  drawn  with  a  view  to  the  act  of 
Parliament ;  but  it  does  not  state  a  case  exempt  from  the  provisions  of  the  act.  It 
does  not  speak  of  any  contract  in  England,  but  merely  of  money  paid  and  laid  out  in 
this  country,  whereas  it  is  the  original  contract  which  the  act  contemplates.  There 
are  two  periods  to  be  considered  ;  the  1st,  before  this  Defendant  came  to  England,  the 
2d,  since  his  residence  here.  During  the  1st  there  is  no  pretence  to  say  that  the 
Defendant  was  not  within  the  operation  of  the  act,  the  contract  having  been  made 
abroad.  With  respect  to  the  2d  it  is  said  that  the  adjustments  and  settlements  which 
have  since  taken  place  are  to  be  considered  as  equivalent  to  new  promises  and  new 
debts  ;  but  if  that  were  so,  the  consequences  of  the  act  would  be  very  fatal  to  honour- 
able men.  For  what  honourable  man  being  asked  whether  he  owed  a  debt  contracted 
abroad  would  not  immediately  acknowledge  it,  or  being  desired  to  adjust  it,  would 
refuse  so  to  do?      The  property  of   persons  in   the  Defendant's  situation  may  be 
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resorted  to,  and  if  the  evidence  they  themselves  afforded  so  as  to  affect  that  property 
were  to  affect  their  persons  also,  and  deprive  them  of  the  protection  afforded  by 
parliament,  the  intention  of  the  legislature  vpould  be  completely  defeated. 

ROOKE,  J.  I  am  of  the  same  opinion,  and  should  not  add  any  thing  to  what  has 
been  said  by  my  Lord  and  my  Brother  Heath,  if  I  did  not  think  it  necessary  to  declare 
my  opinion  that  it  would  be  of  very  dangerous  consequence  to  hold,  that  an  honour 
able  acknowledgment  made  in  England  of  a  debt  contracted  abroad  would  charge  the 
person  of  the  Defendant  when  his  person  would  not  be  chargeable  by  reason  of  the 
contract  itself. 

Chambre,  J.  I  am  clearly  of  opinion  that  the  act  intended  to  refer  to  the  original 
contract.  It  has  been  argued  that  the  account  stated  in  England  amounts  to  a  new 
cause  of  action  ;  but  unless  we  consider  the  act  as  looking  to  the  original  transaction, 
the  protection  which  it  holds  out  would  be  merely  delusive.  A  Plaintiff  may  proceed 
to  judgment  against  the  property  of  a  person  within  the  protection  of  the  act ;  now  a 
judgment  is  technically  speaking  a  new  cause  of  action  ;  but  it  would  be  absurd  to 
hold  that  the  same  act  which  meant  to  prevent  the  imprisonment  of  a  particular  class 
of  persons  for  particular  debts,  meant  also  to  permit  a  new  cause  of  action  to  be  raised 
against  [367]  them  by  a  judgment  against  their  property,  which  cause  of  action 
should  lead  to  the  imprisonment  of  their  persons. 

Rule  absolute. 


Davies  and  Others,  Assignees  of  Shivers  a  Bankrupt,  v.  Chippendale. 

Feb.  9th,  1801. 

If  a  prisoner  be  prevented  from  justifying  bail  by  the  Plaintiff's  desiring  further  time 
to  enquire  into  their  sufficiency,  he  is  from  the  time  of  his  notice  of  justification 
intitled  to  a  demand  of  a  plea  before  judgment  can  be  signed  against  him. 

This  was  a  rule  nisi  for  setting  aside  an  interlocutory  judgment  signed  under  the 
following  circumstances  :  The  Defendant  (vid.  ante,  p.  282)  having  been  continued  in 
custody  under  a  detainer  for  1,3001.  a  declaration  was  delivered  on  the  8th  of 
November  last ;  special  bail  was  put  in  to  the  action  in  the  country  on  the  24th  of  the 
same  month,  and  on  the  same  day  notice  served  that  the  bail  would  justify  by  affidavit 
on  the  28th  ;  the  justification  was  opposed  on  the  ground  of  the  Plaintiff's  not  having 
had  time  to  inquire  into  the  sufficiency  of  the  bail ;  but  a  rule  was  obtained  for  a 
justification  before  a  Judge  at  chambers  ;  on  the  2d  of  December  notice  was  served  of 
the  Defendant's  intention  to  justify  bail  on  the  4th  of  the  same  month,  on  which  day 
they  did  justify  without  any  opposition  ;  but  on  the  3d  of  December  the  Plaintiff  had 
signed  judgment  for  want  of  a  plea,  though  no  plea  had  ever  been  demanded. 

Bayley,  Serjt.,  shewed  cause  and  contended  that  the  Defendant  being  in  custody 
till  his  bail  were  actually  justified,  no  demand  of  a  plea  was  necessary,  inasmuch  as  a 
prisoner  is  bound  to  plead  without  any  demand  of  a  plea((i),  and  that  in  this  case  the 
judgment  being  signed  on  the  3d  of  December,  when  his  bail  had  not  justified,  was  a 
judgment  regularly  signed  as  against  a  prisoner. 

Best,  Serjt.,  contra,  insisted  that  as  the  Defendant  was  only  prevented  from  justify- 
ing his  bail  on  the  28th  of  November  by  the  Plaintiff's  desiring  further  time  to  inquire 
after  the  bail,  the  former  must  be  considered  from  the  28th  as  a  person  entitled  to  a 
demand  of  a  plea  before  judgment  could  be  signed  against  him. 

The  Court  expressed  themselves  clearly  of  this  opiiiioTi. 

Rule  absolute. 


[368]    VoLLUM  V.  Simpson.    Feb.  9th,  1801. 

If  Plaintiff  in  replevin  plead  several  pleas  in  bar,  upon  which  issues  are  joined,  and 
some  issues  are  found  for  the  Plaintiff  and  some  for  the  Defendant,  the  latter  is 

(a)  If  he  be  in  the  custody  of  the  sheriff;  secus  if  in  the  custody  of  the  marshal. 
Roue  v.  Christfield,  1  Term  Rep.  591.  But  even  in  the  latter  case  no  demand  of  a  plea 
is  necessary  if  the  prisoner  has  been  removed  out  of  the  custody  of  the  sheriff  without 
notice  to  the  Plaintiff.     Wilkinson  v.  Broimi,  6  Terra  Rep.  524. 
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intitled  to  such  costs  of  the  tiial  as  relate  to  the  issues  on  which  he  has  succeeded 
as  well  as  to  the  costs  of  the  pleadings  (a). 

This  was  an  action  of  replevin  ;  in  which  the  Defendant  made  two  cognizances. 
To  each  of  the  cognizances  the  Plaintifi'  pleaded  three  pleas  in  bar,  whereupon  six 
issues  were  joined.  At  the  tiial  a  verdict  was  found  for  the  Plaintiff"  on  the  1st,  3d, 
and  Gth  issues,  and  for  the  Defendant  upon  the  •2d,  4th,  and  5th.  In  taxing  costs  the 
Prothonotary  allowed  to  the  Plaintiff  the  costs  of  so  much  of  the  plea<Jiiigs,  briefs,  and 
witnesses  as  related  to  the  issues  upon  which  he  had  succeeded,  amounting  to  r251.  15s. 
and  to  the  Defendant,  in  the  same  manner,  the  costs  of  so  much  of  the  pleadings, 
briefs,  and  witnesses  as  related  to  those  issues  upon  which  he  had  succeeded,  amount- 
ing to  1271.  3s. 

The  Prothonotary  having  reported  to  this  effect ; 

Heywood,  Serjt.  now  moved  that  he  might  be  ordered  to  review  his  taxation, 
arguing  thus — Although  the  Plaintiff,  according  to  the  rule  lately  laid  down  by 
the  Court  (//),  may  not  be  entitled  to  the  costs  of  the  issues  on  which  he  has  failed, 
yet  the  Defendant  can  only  be  entitled  to  the  costs  of  the  pleadings  on  those  issues, 
not  to  any  costs  of  the  trial.  The  stat.  4  Ann.  c.  16,  after  enacting  in  s.  4  that 
any  Defendant  or  Tenant  in  any  action,  or  suit,  or  any  Plaintiff  in  replevin  may 
plead  several  matters,  provides  in  s.  5,  "that  if  any  such  matter  upon  demurrer 
joined,  be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the  Court ;  or  if 
a  verdict  shall  be  found  upon  any  issue  in  the  said  cause  for  the  Plaintiff  or  Deman- 
dant, costs  shall  also  be  given  in  like  manner,  unless  the  Judge  who  tried  the  said  issue 
shall  certif}'  that  the  Defendant,  or  Tenant,  or  Plaintiff  in  replevin,  had  a  probable 
cause  to  plead  such  matter  which  upon  the  said  issue  shall  be  found  against  him."  In 
case  of  a  verdict  therefore  costs  are  to  be  allowed  in  like  manner  as  upon  demurrer ; 
but  on  demurrer  there  can  be  no  costs  but  of  the  pleadings.  Nothing  but  the  costs  of 
the  pleadings  appear  to  have  been  allowed  in  Dudd  v.  Joddrell,  2  Term  Rep.  235,  and 
in  the  case  of  Page  v.  Creed,  3  Term  Kep.  391,  it  was  expressly  said  by  the  Court,  that 
"the  Stat.  4  &  5  Ann.  only  gives  the  costs  of  those  pleadings;"  and  that  it  was  not 
intended  thereby  to  repeal  the  statute  of  the  22d  &  23d  of  Car.  2,  c.  9,  which  enacts 
that  if  the  Plaintiff"  recover  under  40s.  [369]  in  assault  and  battery,  he  shall  recover 
no  more  costs  than  damages  :  now  if  a  Defendant  in  such  an  action  plead  several 
matters  and  the  Plaintiff  be  entitled  to  all  the  costs  of  trial  relating  to  those  issues  on 
which  he  succeeds  though  he  recovers  Is.  damages  only,  the  whole  effect  of  the  statute 
of  Car.  2  will  be  defeated.  The  only  case  to  support  the  present  taxation  in  the 
Defendant's  favour  is  that  of  Broke  v.  JFillelt,  2  H.  Bl.  435  ;  but  in  that  case  the  only 
authorities  cited  in  the  Defendant's  favour  and  on  which  the  judgment  may  be 
supposed  to  have  proceeded,  were  Butcher  v.  Green,  Dougl.  678,  and  Dodd  v.  Joddrell ; 
the  former  of  which  cases  was  inapplicable  to  the  point  in  contest,  and  the  latter  is 
subject  to  the  explanation  above  stated. 

Cockell,  Serjt,  contr.\,  relied  on  Brooke  v.  JFillelt. 

Lord  Eldon,  Ch.  J.  We  are  informed  by  the  Prothonotary,  that  it  has  been 
the  invariable  practice  of  the  Court  to  tax  the  costs  in  the  manner  which  is  now  con- 
tended to  be  incorrect.  The  very  point  now  in  dispute  came  directly  before  this  Court 
in  1795,  in  the  case  of  Brooke  v.  IVilletl,  at  which  time  this  Court,  after  having  made 
inquiry  of  the  Judges  of  the  Court  of  King's  Bench,  held  that  the  practice  which  had 
prevailed  was  consistent  with  the  true  construction  of  the  act.  It  is  sufficient  for  me 
to  add,  that  on  looking  into  the  statute  the  practical  construction  appears  to  mo  to 
be  consistent  with  the  words  used  in  the  act.  Indeed  if  I  had  doubts  upon  the 
subject,  I  think  my  doubts  ought  to  be  controlled  by  the  uniform  practice  of  the 
Court. 

Heath,  J.  The  statute  of  Anne  being  a  remedial  statute  ought  to  be  so  construed 
as  to  advance  the  remedy.  The  costs  intended  to  be  given  appear  to  me  to  be  all 
those  costs  which  follow  the  unnecessary  plea.  This  construction  is  analogous  to  that 
which  has  been  put  upon  the  statute  of  Gloucester,  by  which  the  costs  of  the  writ  only 

(a)  Vide  Richmond  v.  Johnson,  7  E.ist,  583.  Cook  v.  Green,  5  Taunt.  594.  Hopkins 
v.  Biirnea,  2  Prica,  136. 

(b)  Vide  Pennon  v.  Lee,  ante,  330. 
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e  given  to  the  Plaintiff  if  he  succeed,  and  yet  that  statute  has  always  been  held  to 
give  all  the  costs  of  the  suit. 

Rooke  and  Chambre,  Justices,  concurring. 
The  Prothonotary's  Report  was  confirmed. 


[370]     Meagher  v.  Vandyk.     Feb.  10th,  1801. 

A  writ  of  error  operates  as  a  supersedeas  from  the  time  of  the  allowance,  though 
it  be  not  served  till  after  execution. 

The  Defendant  in  this  case  having  sued  out  a  writ  of  error,  obtained  an  allowance 
thereof  at  12  o'clock  at  noon  on  the  28th  of  January,  but  did  not  serve  the  allowance 
on  the  Plaintiff  before  half-past  six  on  the  same  day  ;  in  the  mean  time  the  Plaintiff 
sued  out  a  scire  facias  and  levied  on  the  Defendant's  goods.  A  rule  nisi  having  been 
obtained  to  have  this  execution  set  aside  and  the  goods  restored  to  the  Defendant; 

Clayton,  Serjt.,  shewed  cause  and  contended,  that  although  the  allowance  of  the 
writ  of  error  might  amount  to  a  supersedeas  where  the  fi.  fa.  has  not  been  executed, 
yet  that  if  execution  has  taken  place  before  the  service,  the  allowance  will  not  have 
the  effect  of  avoiding  the  execution,  and  thereby  making  the  sheriff  a  trespasser.  He 
mentioned  Indedon  v.  Clarice,  Barnes,  212,  to  shew  that  though  under  a  ca.  sa.  the 
person  shall  be  discharged,  yet  in  the  case  of  a  fi.  fa.  the  proceedings  so  far  as  the 
sheriff"  hath  gone  must  stand. 

Best,  Serjt.,  in  support  of  the  rule,  insisted  that  the  allowance  is  a  supersedeas  of 
all  proceedings  on  the  judgment,  and  that  the  service  has  no  other  effect  than  to  bring 
the  party  into  contempt ;  Jaques  v.  Nixon,  1  Term  R^p.  279.  Lane  v.  Bacchus,  2  Term 
Rep.  44,  and  Meriton  v.  Stephens,  Barnes,  205. 

The  Court  at  first  inclined  to  think  that  as  the  execution  had  taken  place  before 
notice  of  the  allowance  it  would  be  going  too  far  to  hold  the  sheriff  a  trespasser,  but 
took  time  to  consider  of  their  opinion. 

On  this  day  LoRD  Eldon,  Ch.  J.,  said — Upon  looking  into  the  authorities  and 
considering  this  question,  we  are  fully  satisfied  that  the  writ  of  error  must  be  deemed 
a  supersedeas  from  the  time  of  the  allowance  (a)',  and  that  the  execution  of  the  fi.  fa. 
was  therefore  irregular. 

Rule  absolute. 

[371]    AuBERT  V.  Maze.     Feb.  11th,  1801. 

Money  paid  by  one  of  two  partners  for  the  other  on  account  of  losses  incurred  by 
them  on  partnership  insurances,  cannot  be  recovered  in  an  action  brought  by  him 
against  the  other  partner.  And  if  this  with  other  causes  of  dispute  between  the 
two  be  referred  to  an  arbitrator  who  awards  a  sum  due  from  one  to  the  other  for 
money  so  paid,  the  Court  will  set  aside  that  part  of  the  award  (a)-. 

A  verdict  in  this  case  having  been  taken  for  the  Plaintiff  by  consent,  subject  to 
the  award  of  an  arbitrator,  and  the  order  of  reference  made  a  rule  of  Court,  the 
arbitrator  found  that  the  Plaintiff  was  indebted  to  the  Defendant  in  951.  14s.  9d.  on 
the  balance  of  an  account  between  them  for  money  lent,  advanced,  and  paid  by  the 
latter,  and  awarded  that  sum  to  the  Defendant.  He  then  proceeded  as  follows  :  "And 
I  also  find  and  determine  that  the  said  Plaintiff  is  further  indebted  to  the  said  Defen- 
dant in  the  sum  of  6801.  2s.  being  one  moiety  of  divers  sums  of  money  paid  by  the 
Defendant  for  and  on  account  of  losses  on  policies  of  insurance  underwritten  by  agree- 
ment between  the  said  Plaintiff"  and  the  said  Defendant  at  their  joint  risk  and  for  their 
joint  benefit,"  and  accordingly  awarded  that  sum  to  the  Defendant. 

A  rule  Nisi  having  been  obtained  ou  a  former  day  for  setting  aside  this  award ; 

Cockell  and  Vaughan,  Serjts.,  now  shewed  cause.     The  arbitrator  has  stated  upon 

(o)'  Vid.  Gravall  v.  Stimpson,  ante,  vol.  i.  p.  478. 

(af  Vide  Ex  parte  Bell,  1  M.  and  S.  752.  IFebb  v.  Brooke,  3  Taunt.  6,  12.  Simpson 
V.  Bloss,  7  Taunt.  246.  Caiman  v.  Bryce,  3  B.  and  A.  179.  Bensley  v.  Bignold,  5  B. 
and  A.  335. 
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the  face  of  the  award  the  circumstances  under  which  the  G80I.  2s.  liiis  become  due  for 
the  purpose  of  taking  the  opinion  of  the  Court,  whether  the  Defendant  be  entitled  to 
recover  tlie  money  so  paid  on  account  of  an  illegal  partnership.  Although  it  be  illegal 
for  underwriters  to  enter  into  partnership,  yet  thoy  are  liable  to  the  insured  for  the 
amount  of  the  sums  underwritten,  since  it  is  not  competent  to  them  to  set  up  the 
illegality  of  their  own  conduct  by  way  of  defence  (b),  and  therefore  as  the  Defendant 
has  only  paid  on  behalf  of  the  Plaintiff  what  the  Plaintiff  himself  would  have  been 
bound  to  pay,  the  former  is  entitled  to  recover  the  amount  as  money  paid  to  the  use 
of  the  latter.  In  Faikneij  v.  Beynous,  4  Burr.  20G9,  it  was  held  that  the  Plaintiff  was 
entitled  to  recover  upon  a  bond  given  to  secure  the  repayment  of  money  advanced 
by  him  to  settle  stock-jobbing  ditl'erenccs,  on  the  ground  of  the  advancement  of  the 
money  being  collateral  to  the  illegal  concern.  In  Petric  v.  llannay,  3  Term  Kop.  418, 
Mr.  Justice  Buller  observes,  "there  is  a  wide  difference  between  partners  engaged  in 
legal  and  illegal  contracts ;  in  the  former,  if  one  of  the  partners  pay  the  whole  of  a 
partnership  debt  without  any  express  promise  from  [372]  the  other,  the  law  gives 
him  a  right  to  recover  it  back  in  an  action  for  money  paid  to  the  use  of  that  other 
partner,  and  it  proceeds  on  this  ground,  that  both  arc  liable  to  pay  :  but  in  the  case 
of  illegal  contracts,  as  they  are  not  bound  to  pay,  one  of  them  eainiot  acquire  a  right 
of  action  against  the  other  by  paying  the  whole  without  his  consent;  in  such  cases 
it  is  necessary  to  have  the  consent  and  diiection  of  that  other."  Now  in  this  case 
both  parties  being  compellable  to  pay  the  money,  either  of  them  had  a  right  to 
advance  the  whole,  and  to  call  upon  the  other  to  rejiay  a  moiety,  upon  the  same 
principle  that  a  partner  in  a  legal  partnership  may  do  the  same,  namely  that  the 
payment  is  not  voluntary.  In  JVatts  v.  Brook,  3  Ves.  jun.  612,  the  Master  having 
been  directed  to  take  an  account  in  a  partnership  concern,  and  having  included 
money  advanced  on  transactions  similar  to  the  present,  exceptions  were  taken  to  that 
account,  but  the  Lord  Chancellor  ordered  it  to  stand. 

Shepherd,  Lens,  and  Bayley,  Serjts.,  contra.  If  one  partner  in  an  illegal  concern, 
make  a  payment  for  the  other  at  his  express  desire,  such  a  payment  may  be  considered 
as  made  for  the  use  of  the  latter :  but  if  a  moiety  of  the  money  paid  by  one  partner 
in  the  cotu'se  of  an  illegal  concern,  without  such  express  desire,  may  be  recovered  as 
money  paid  to  the  use  of  the  other,  the  statutes  prohibiting  illegal  jjartnerships  are 
altogether  nugatory.  The  cases  of  Faiktvy  v.  Reynous  and  J'clrie  v.  Hannay  have  been 
considerably  impeached  by  Skeis  v.  Lashley,  6  Term  Kep.  61,  and  Mitchell  v.  Cockburne, 
2  11.  Bl.  379.  At  any  rate  this  case  does  not  fall  within  the  principle  of  Faikney  v. 
licynouA  and  I'drie  and  llannay,  of  which  Eyre,  Ch.  J.,  in  Milchell  v.  Cockburne  observes, 
that  they  were  one  step  removed  from  the  illegal  contract  itself,  and  did  not  arise 
immediately  out  of  it:  and  indeed  His  Loidshi))  adds,  that  perhaps  it  would  have 
been  better  if  those  cases  had  been  decided  otherwise,  for  when  the  principle  of  a 
case  is  doubtful  he  thought  it  better  to  overrule  it  at  once  than  build  upon  it  at  all. 
The  cases  of  Sullivan  v.  Greaves,  Park  Insur.  8,  and  Booth  v.  Hodgson,  6  Term  Kep.  405, 
are  strong  authorities  to  shew  that  money  paid  or  received  ou  account  of  partnership 
insurances  cannot  be  recovered. 

LoKD  Eldon,  Ch.  J. — -This  case  coming  before  the  Court  on  a  point  expressly 
reserved  for  their  opinion  by  the  arbitrator,  wo  are  not  called  upon  to  unravel  the 
facts  on  which  he  has  come  to  a  determination  either  one  way  or  the  other,  but  to 
form  a  determination  on  the  facts  submitted  to  our  judgment.  Some  of  the  [373] 
cases  on  this  subject,  especially  that  of  Petric  v.  llannay,  have  proceeded  on  a  distinc- 
tion, the  soundness  of  which  I  very  much  doubt.  It  has  been  said,  that  if  one  partner 
in  an  illegal  partnership  concern  pay  money  for  the  other  without  his  authority,  that 
money  cannot  be  recovered  ;  but  if  the  money  bo  jjaid  with  his  auttiority  it  may  be 
recovered.  It  seems  to  me,  however,  that  if  two  [jersons  engage  in  partnership  in 
an  illegal  concern,  each  of  them  gives  an  authoiity  to  the  other  to  transact  all  that 
business  relating  to  the  partnership  without  transacting  which  no  ])rofit  can  ever  arise 
from  the  concern.  In  Stdlivan  v.  Greaves,  a  third  person  undeitook  to  boar  half  the 
PlaintiH's  risk  in  an  insurance ;  the  Plaintiff'  therefore  underwrote  for  the  joint  use 
of  both,  and  the  agreement  amounted  to  an  implied  authority  to  the  Plaintiff  in  case 
of  a  loss  to  pay  the  whole.  Indeed  if  it  were  otherwise,  the  partnership  must  have 
been  put  an  end  to  the  moment  occasion  arose  for  the  first  transaction  in  it.     The 

(b)  Sullivan  v.  Gi-eaves,  Park.  Insur.  8. 
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consequence  therefore  seems  to  be  this,  that  if  a  partnership  be  legal  the  law  raises  au 
implied  consent,  and  if  it  be  illegal,  yet  if  the  payment  be  made  in  the  course  of  the 
partnership  business,  a  jury  will  be  warranted  in  finding  au  implied  consent  to  that 
payment  without  which  the  partnership  could  not  subsist  an  instant.  Lord  Kenyon 
does  not  appear  to  have  taken  any  distinction  between  an  express  and  an  implied 
promise  in  Sullivan  v.  Greaves;  his  words  are  "here  the  Plaintiff  is  himself  the  under- 
writer who  comes  to  enforce  an  illegal  contract ;  it  is  a  partnership  pro  hac  vice,  and 
this  party  cannot  apply  to  a  court  of  justice  to  enforce  a  contract  founded  in  a  breach 
of  the  law."  So  in  Mitchel  v.  Cockburne,  Lord  Chief  Justice  Eyre,  speaking  of  this 
sort  of  partnership,  says  "  no  contract  can  arise  directly  out  of  such  a  proceeding  so  as 
to  be  the  foundation  of  an  action."  His  Lordship  reasons  on  the  cases  of  Faikney  v. 
Eeynous  and  Pelrie  v.  Hannay,  observing  that  "  they  were  one  step  removed  from  the 
illegal  contract  itself,  and  did  not  arise  immediately  out  of  it,"  and  adds  "  perhaps 
it  would  have  been  better  if  they  had  been  decided  otherwise."  Indeed  it  seems  to 
me  that  if  the  principle  of  those  cases  is  to  be  supported,  the  Act  of  Parliament  will 
be  of  very  little  use.  My  Brother  Heath  in  that  case  agreed  with  the  Lord  Chief 
Justice  ;  and  I  do  not  understand  him  to  have  said  more  of  Fetrie  v.  Hannay,  than, 
that  if  right  it  proceeded  upon  a  principle  not  applicable  to  the  case  before  him  :  not 
that  the  principle  itself  was  right.  In  Booth  v.  Hodgson,  which  was  another  case  of  an 
insurance  partnership,  one  of  the  partners  and  a  stranger  acted  as  brokers,  [374]  and 
having  received  the  premiums  were  sued  by  the  other  partners  for  their  shares.  Now 
there,  it  might  have  been  insisted  that  the  premiums  being  received  by  the  consent  of 
the  other  partners,  the  parties  receiving  were  liable  to  account  for  them ;  but  the 
Court  held  otherwise.  In  addition  to  this,  the  cases  of  Steers  v.  Lashley  and  Bromi  v. 
Tamer,  7  Term  Kep.  630,  stand  in  opposition  to  Fetrie.  v.  Hannay,  Faikney  v.  Eeynous, 
and  Watts  v.  Brook.  With  respect  to  Fetrie  v.  Hannay  very  great  weight  is  due  to  the 
opinion  of  Lord  Kenyon,  who  dissented  from  the  rest  of  the  Court.  It  is  unnecessaiy 
to  give  a  decided  opinion  on  the  determination  in  Faikney  v.  Eeynous,  since  the  circum- 
stance of  a  specialty  given  to  secure  the  money  advanced,  and  which  was  there  con- 
sidered as  amounting,  to  a  new  contract,  does  not  exist  in  this  case.  And  as  to  the 
case  in  Chancery  it  may  be  observed,  that  it  is  possible  that  where  parties  have  settled 
the  balance  of  a  mixed  account  between  them  of  long  standing,  and  one  party  has  had 
an  advantage  for  many  years  of  credit  being  given  to  ,him  for  certain  sums  therein,  a 
Court  of  Equity  may  feel  itself  called  upon  in  justice  to  open  the  whole  account,  if 
the  party  who  has  already  had  credit  for  those  sums  think  proper  to  object  to  an 
account  being  taken  of  the  residue.  But  if  that  is  to  be  considered  as  a  case  in  which 
it  was  dryly  decided  that  if  a  Master  in  the  course  of  taking  au  account  find  certain 
sums  paid  on  account  of  any  of  these  illegal  transactions,  he  may,  on  the  ground  of 
consent  to  such  payment,  view  them  in  the  same  light  as  the  other  items  of  the 
account,  it  does  not  appear  to  me  that  the  case  proceeds  upon  a  principle  sufSciently 
consistent  with  the  Act  of  Parliament  to  justify  the  adoption  of  it. 

Heath,  J. — I  am  of  the  same  opinion  as  my  Lord,  who  has  so  fully  gone  through 
the  cases,  that  I  shall  only  hint  at  them.  I  take  it  to  be  by  no  means  settled  that  if 
one  partner  in  an  illegal  concern  pay  money  for  the  other  with  his  consent,  the  money 
so  paid  can  be  recovered.  There  are  great  authorities  and  opinions  both  ways,  and 
we  are  therefore  at  liberty  to  decide  upon  principles.  If  the  concern  in  which  the 
money  is  advanced  be  malum  in  se,  it  will  not  be  disputed  that  it  cannot  be  recovered. 
For  if  two  agree  to  assassinate  a  person  and  hire  a  third  to  do  it,  and  one  of  the  two 
former  pay  the  whole  reward,  it  is  clear  that  he  cannot  maintain  an  action  for  a 
moiety.  Now  I  do  not  see  any  sound  distinction  between  the  case  of  money  paid  in 
a  concern  which  is  malum  in  se  and  money  paid  in  a  concern  which  is  malum  prohibi- 
tum. The  latter  as  well  [375]  as  the  former  tends  to  encourage  a  breach  of  the  law. 
With  respect  to  what  was  said  by  me  in  Mitchell  v.  Cockburne,  though  I  observed  that 
it  was  distinguishable  from  the  cases  in  Burrow  and  in  the  Term  lieports,  it  is  not  a 
fair  inference  that  I  meant  to  approve  of  the  latter  cases.  Many  Judges  have  avoided 
giving  extrajudicial  opinions,  and  had  I  given  an  express  opinion  on  those  cases  it 
would  have  been  extrajudicial. 

RoOKE,  J. — I  perfectly  agree  with  my  Brother  Heath  in  reprobating  any  distinction 
between  malum  prohibitum  and  malum  in  se,  and  consider  it  as  pregnant  with  mischief. 
Every  moral  man  is  as  much  bound  to  obey  the  civil  law  of  the  land  as  the  Luv  of 
nature.     With  respect  to  this  transaction,  I  do  not  mean  to  give  any  opinion  how  far 
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the  Court  would  have  been  called  upon  to  set  aside  this  award  upon  an  affidavit  stating 
the  special  circumstances,  had  nothing  appeared  upon  the  face  of  the  award  itself.  But 
in  this  case  the  arbitrator  has  stated  all  the  circumstances  of  the  case  especially  for  our^ 
opinion.  Then  the  question  is,  Whether  as  the  arbitrator  has  asked  for  our  opinion, 
we  are  not  bound  by  the  authority  of  Mitchell  v.  Cockhurne  to  say  that  the  latter  part 
of  the  award  must  be  set  aside?     I  think  we  are. 

Champ.RE,  J. — I  have  no  doubt  upon  the  case.  The  question  for  us  to  decide  is 
not,  whether  we  shall  open  transactions  closed  by  a  general  award  which  is  apparently 
good  ;  since  the  whole  case  arises  on  inspection  of  the  award  itself,  and  is  therefore  in 
the  nature  of  a  case  reserved  for  special  verdict.  There  is  no  doubt  that  an  arbitrator 
is  bound  by  the  rules  of  law  like  every  other  Judge,  and  if  it  appear  on  the  face  of 
the  award  that  the  arbitrator  has  acted  contrary  to  law,  his  award  must  be  set  aside. 
In  this  case  the  Plaintiff  wants  to  avail  himself  of  an  agreement  entered  into  contrary 
to  law,  and  calls  upon  us  to  enforce  that  agreement.  To  shew  that  it  is  contrary  to 
law  Booth  V.  Hodgson  is  a  very  strong  authority.  In  that  case  the  Court  refused  to 
assist  a  partner  in  an  illegal  concern  in  recovering  money  paid  to  his  partner  in  the 
course  of  the  concern,  and  which  he  was  unconseientiously  endeavouring  to  keep  in 
his  own  pocket.  The  cases  of  Faihney  v.  lui/nous  and  Fetiie  v.  Hannai/  were  there  very 
much  doubted.  I  think  we  cannot  do  otherwise  in  this  case  than  decide  the  question 
submitted  to  us  according  to  law,  and  therefore  that  so  much  of  the  award  as  is  founded 
on  this  illegal  partnership  must  be  set  aside. 

Accordingly  The  Court  set  aside  the  latter  part  of  the  award. 

[376]    Da  Costa  v.  Clarke.    Feb.  lltb,  1801. 

If  an  Avowant  in  replevin  after  trial  and  verdict  for  the  Plaintiff  obtain  judgment  non 
obstante  veredicto  in  consequence  of  the  Plaintiff's  pleas  in  bar  being  bad,  he  is  not 
entitled  to  any  costs  upon  the  pleadings  subsequent  to  the  pleas  in  bar,  because  he 
should  have  demurred  to  them. 

The  Prothonotary  in  this  case  (ante  p.  257)  not  having  allowed  to  the  avowant 
any  costs  upon  the  pleadings  subsequent  to  the  pleas  in  bar,  nor  any  costs  of  the 
trial,  Marshall,  Serjt.,  obtained  a  rule  to  shew  cause  why  he  should  not  be  directed 
to  review  his  taxation,  and  allow  to  the  avowant  the  costs  upon  all  the  pleadings ; 

Shepherd  and  Baj'ley,  Serjts.,  now  shewed  cause,  and  contended  that  the  statute 
of  21  H.  8,  c.  19,  s.  3,  which  gives  costs  to  an  avowant,  does  not  contain  any  expres- 
sions to  prevent  the  Court  from  regulating  the  costs  to  be  allowed  according  to  the 
general  rules  which  have  prevailed  respecting  costs  in  other  cases ;  that  as  all  the 
pleadings  subsequent  to  the  pleas  in  bar  had  been  occasioned  by  the  default  of  the 
avowant,  who  might  have  obtained  judgment  at  that  stage  of  the  cause  by  demurring, 
it  was  not  just  that  he  should  receive  the  costs  of  those  pleadings ;  that  the  case  of  a 
repleader  was  ver)'  analogous  to  the  present,  in  which  case  no  costs  are  allowed  to 
either  party  upon  the  pleadings  subsequent  to  the  point  at  which  the  fault  is  made; 
and  that  the  case  of  Kirk  v.  Nowill,  1  Term  Kep.  266,  was  in  point,  where  the  Defen- 
dant in  tiespass  having  pleaded  several  pleas  on  which  issues  were  joined,  a  verdict 
was  given  for  the  Plaintilt' on  all  the  issues  but  one,  and  for  the  Defendant  upon  that 
one;  but  the  plea  on  which  the  Defendant  succeeded  being  shewn  to  be  bad,  and  the 
Plaintill  obtained  judgment  non  obstante  veredicto,  the  Court  of  King's  Bench  held 
that  the  Plaintifl'  was  not  eniiiled  to  any  costs  of  the  issue  on  the  Defendant's  bad 
plea  (a). 

Marshall,  Serjt.,  in  support  of  the  rule  admitted  that  the  avowant  was  not  entitled 
to  the  costs  of  the  trial,  but  contended  that  as  he  had  judgment  on  the  whole  record, 
he  ought  to  have  the  costs  of  all  the  pleadings;  that  the  statute  of  21  11.  8  expressly 
directed  that  if  the  avowry,  cognizance,  or  justification  be  found  for  the  avowant,  or 
the  Piainiitf  be  nonsuit  or  otherwise  barred,  he  shall  recover  his  damages  and  costs  in 
the  same  manner  as  the  Plaintiff  would  have  done  if  he  had  recovered  ;  that  it  might 
often  be  ad-[377]-viseable  for  an  avowant  to  take  issue  and  proceed  to  trial  rather 

(a)  Bayley,  Serjt.,  was  about  to  contend  that  the  Plaintiff  was  entitled  to  the  costs 
of  the  issue  on  non  cepil  under  the  slat.  4  Ann.  c.  16,  but  as  that  point  could  not  be 
brought  under  discussion  by  the  present  rule,  nothing  was  said  on  that  bead. 
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than  demur  to  a  doubtful  plea ;  and  that  if  he  failed  by  any  accident  at  the  trial,  and 
afterwards  succeeded  by  resorting  to  any  fault  in  the  pleadings,  he  ought  not  to  be 
prevented  from  recovering  those  costs  to  which  the  justice  of  the  whole  case  entitled 
him.  He  observed  that  the  case  of  Kirk  v.  Noivill  difl'ered  materially  from  the  present, 
inasmuch  as  the  Plaintiff  in  trespass  is  only  entitled  by  the  words  of  the  statute  of 
Gloucester  to  the  costs  of  his  writ,  and  whatever  more  he  receives  proceeds  from  the 
equitable  construction  put  upon  that  statute  by  the  Court;  besides,  as  the  opinion  of 
Buller,  J.,  in  that  case  was  founded  on  the  supposition  that  other  cases  had  been 
decided  against  the  Plaintitf,  and  no  such  cases  are  to  be  found,  the  authority  of  that 
opinion  is  less  to  be  relied  on  ;  whereas  the  case  of  Broadbent  v.  Wilks,  Barnes,  266,  is 
directly  contrary  to  Kirk  v.  Noivill.  He  added,  that  at  all  events  the  Court  would 
father  abide  by  the  decision  of  the  former  case  which  had  settled  the  practice  of  this 
Court,  than  adopt  that  of  the  latter,  by  which  the  practice  of  the  King's  Bench  was 
regulated. 

Lord  Eldon,  Ch.  J.  This  case  has  been  put  upon  two  grounds;  1st,  the  justice 
of  the  case  ;  2dly,  the  stat.  of  H.  8.  With  respect  to  the  first,  though  it  may  often 
be  prudent  for  a  party  to  overlook  a  fault  in  the  pleadings  and  proceed  to  trial,  yet 
it  appears  to  me  that  the  advantage  which  he  derives  from  that  mode  of  proceeding 
is  a  sufficient  compensation  for  his  being  deprived  of  the  costs  of  the  pleadings  subse- 
quent to  that  fault.  Certainly  he  may  be  said  to  have  been  to  blame  by  contributing 
to  the  costs  of  those  pleadings,  though  he  ultimately  succeed.  If  however  by  the 
necessary  construction  of  the  statute  of  H.  8  the  avowant  be  entitled  to  the  costs  of 
all  the  pleadings,  whatever  the  moral  justice  of  the  case  may  be,  the  Court  cannot 
refuse  to  allow  them.  But  the  next  question  is,  whether  that  be  the  necessary  con- 
struction of  the  statute?  In  the  case  of  Kirk  v.  Nowill  we  find  the  authority  of 
Mr.  Justice  Buller  (and  a  very  considerable  authority  it  is  on  such  a  point)  for  saying 
that  a  Plaintiff  in  trespass  under  similar  circumstances  is  not  entitled  to  all  the  costs. 
In  that  case  he  alludes  to  cases  lately  decided,  and  though  we  do  not  find  any  such 
decisions  in  print,  we  have  no  reason  to  conclude  that  they  were  not  treasured  up  in 
the  mind  of  the  learned  Judge.  In  deciding  Kirk  v.  Noivill  he  proceeded  on  these 
principles,  which  he  seems  to  have  considered  as  the  principles  of  the  former  cases,  viz. 
that  [378]  the  Plaintiff'  bad  contributed  to  the  costs  as  well  as  the  Defendant,  that 
he  should  have  demurred  to  the  Defendant's  plea,  and  that  by  going  on  to  trial  he 
was  equally  in  fault.  With  respect  to  the  difference  between  the  statute  of  Gloucester 
and  the  statute  of  H.  8,  as  the  Courts  have  decided  that  the  words  "costs  of  the 
writ"  meant  costs  of  the  action,  the  statute  of  Gloucester  must  be  considered  as  if  the 
latter  words  had  been  used,  and  then  all  the  cases  decided  upon  that  statute  will 
become  direct  authorities  in  cases  arising  on  the  statute  of  H.  8.  The  case  of 
Broadbent  v.  Wilks  is  then  relied  on  ;  if  that  had  been  followed  up  by  long,  invariable, 
and  known  usage,  the  Court  would  have  been  bound  to  enforce  that  usage  at  least 
pro  hac  vice ;  but  as  it  is  not  even  pretended  that  any  rule  has  been  brought  into 
familiar  practice  in  consequence  of  that  decision,  I  think  we  are  at  liberty  notwith- 
standing that  case  to  adopt  the  rule  which  was  laid  down  in  the  King's  Bench  in  Kirk 
v.  Nowill,  and  which  appears  to  me  most  conformable  to  justice  and  to  the  fair 
construction  of  the  statute  of  H.  8. 

Heath,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  this  application 
is  not  founded  either  in  reason  or  justice;  that  it  is  not  supported  by  precedent,  or 
conformable  to  the  true  construction  of  the  statute.  As  to  reason  and  justice,  if  the 
Avowant  will  not  take  advantage  of  a  fault  in  the  Plaintiff's  pleadings  when  he  has 
an  opportunity  of  so  doing,  he  becomes  particeps  criminis.  The  statute  of  Gloucester 
gives  to  a  Plaintiff  the  costs  of  his  writ;  and  the  statute  of  H.  8  puts  an  Avowant 
in  the  same  condition  as  a  Plaintiff'  would  be  in  by  the  statute  of  Gloucester.  Both 
statutes  were  made  in  pari  materia :  the  Avowant  therefore  under  the  statute  of  H.  8 
is  to  recover  such  costs  as  a  Plaintiff  in  a  common  action  would  recover  under  the 
statute  of  Gloucester.  With  respect  to  the  authority  relied  on  by  the  Avowant, 
there  are  many  cases  in  Barnes  which  are  not  law  :  and  whether  the  mistake  in  this 
instance  arose  from  the  decision  of  the  Court,  or  the  inaccuracy  of  the  reporter,  still 
a  single  decision  is  not  entitled  to  great  weight  when  opposed  by  the  authority  of 
another  determination  in  the  King's  Bench,  and  when  it  stands  in  contradiction  to 
reason  and  justice  and  the  fair  construction  of  the  statute. 

RooKE,  J.     I  am  of  the  same  opinion.     The  Avowant  in  this  case  derives  sufBuient 
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advantage  from  the  statute  of  II.  8 :  for  if  we  were  at  liberty  to  follow  our  own 
incliiiaiion,  so  far  from  giving  him  these  costs,  we  should  direct  hiiu  to  pay  them  to 
the  [379]  Plaiiitifl'.  He  has  taken  two  issues,  neither  of  which  he  ought  to  have 
taken  ;  and  all  the  costs  of  the  tiial  have  been  occasioned  by  his  default.  That 
statute  was  not  intended  to  give  costs  to  an  Avowant  in  replevin  in  a  different  manner 
from  what  they  are  given  by  other  statutes  respecting  other  actions.  When  costs  are 
taxed  under  this  statute  it  must  be  done  subject  to  the  same  regulations  as  in  other 
cases,  in  which  the  costs  of  supeifluous  counts  and  similar  proceedings  are  deducted. 
Then  by  what  better  rule  of  discretion  can  we  proceed  than  that  which  has  been 
adopted  in  the  case  of  a  repleader?  If  a  party  go  to  trial  upon  an  immaleiial  issue, 
the  Court  must  go  back  to  the  first  fault  upon  the  pleadings,  and  award  a  repleader  ; 
in  which  case  no  costs  are  paid  by  cither  side  upon  the  pleadings  subsequent  to  the 
fault.  In  this  case  the  Plaint  ill  by  the  plea  in  bar  has  confessed  the  matter  of  the 
avowry,  and  the  Avowant  if  he  had  adopted  the  proper  means  might  have  obtained 
judgment  on  the  confession,  without  the  expense  of  the  subsequent  proceedings.  The 
case  of  Bwadhent  v.  JFilks  is  certainlj'  an  authority  for  the  Avowant :  but  we  are  to 
consider  whether  we  can  accede  to  the  propriety  of  that  decision.  It  stands  opposed 
to  the  authority  of  Kirk  v.  Noivill,  which  though  it  relate  to  an  action  of  trespass  is 
not  to  be  distinguished  from  it :  and  it  appears  to  me  that  the  latter  determination  is 
most  conformable  to  the  true  principles  of  the  law. 
Rule  discharged  without  costs. 


Sparkks  v.  Simpson.    Feb.  12th,  1801. 

Oyer  may  be  prayed  at  any  time  before  the  expiration  of  24  hours  after  the 
demand  of  a  plea,  though  the  rule  to  plead  be  out. 

In  this  case  a  rule  to  plead  in  four  days  was  entered  on  the  24th  of  January,  and 
a  plea  demanded  thereon  on  the  30th  of  the  same  month  at  a  quarter  before  four  in 
the  afternoon  ;  on  the  31st  of  January  at  two  o'clock  in  the  afternoon  a  demand,  in 
writing,  of  oyer  of  the  bond  on  which  the  declaration  was  founded,  was  served  on 
the  PlaintifT's  attorney,  who  without  granting  oyer  signed  judgment  on  the  Sirae 
day.     A  rule  nisi  for  setting  aside  this  judgment  having  been  obtained. 

Best,  Serjt,,  shewed  cause  and  urged,  that  where  oyer  is  not  demanded  until  the 
time  for  jileading  is  expired,  the  Plainlilf  is  entitled  to  treat  the  demand  as  a  mere 
nullity,  and  referred  to  1  Sellon  Pr.  263,  ed.  2,  and  the  authorities  there  cited.  He 
observed  that  though  the  rule  be  otherwise  where  further  time  [380]  to  plead  is 
obtained  from  a  Judge,  yet  in  this  case  as  no  time  had  been  obtained,  the  time  for 
pleading  expired  before  the  demand  of  oyer  was  made. 

Lens,  Serjt.,  contra,  admitted  that  oyer  must  be  demanded  before  the  time  for 
pleading  is  out,  but  insisted  that  notwithstanding  the  expiration  of  the  rule  the 
Defendant  has  twenty-four  hours  after  the  demand  of  the  plea,  and  that  as  oyer  had 
been  demanded  in  this  case  within  twenty-four  hours  after  the  demand  of  a  plea,  the 
Plaintiff"  was  not  entitled  to  sign  judgment  without  granting  oyer. 

The  Court  were  of  this  opinion,  and  relied  on  the  case  of  2'he  Duke  of  Leeds  v. 
Fevers,  Barnes,  268,  ed.  3. 

Rule  absolute. 

The  end  of  Hilary  term. 

During  the  Vacation  the  Great  Seal  was,  on  the  resignation  of  Lord  Loughborough, 
delivered  to  Lord  Eldon,  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  who 
was  appointed  Lord  High  Chancellor  of  Great  Britain.  His  Lordship  however  con- 
tinued to  hold  the  situation  of  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 

Sir  John  Mitford,  Knt.,  His  Majesty's  Attorney  General,  resigned  his  otBce  at 
the  latter  end  of  Hilary  Teim,  and  was  elected  Speaker  of  the  House  of  Commons. 

Edward  Law,  Esq.  one  of  his  Majesty's  Counsel  learned  in  the  law,  was  appointed 
Attorney  General,  and  was  knighted. 

Sir  William  Grant,  Knt.,  His  Majesty's  Solicitor  General,  resigned  his  office,  and 
was  succeeded  by 

The  Honorable  Spencer  Perceval,  one  of  his  Majesty's  Counsel  learned  in  the  law. 
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[381]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Easter  Term,  in  the  Forty-First  Year  of  the 
Eeign  of  George  III. 

Scurry  qui  tam  v.  Freeman.    April  23d,  1801. 

A.  lent  B.  5001.,  and  at  the  time  of  the  loan  it  was  agreed  that  the  latter  should  give 
something  more  than  legal  interest  as  a  compensation,  but  no  particular  sum  was 
specified.  After  the  execution  of  the  deed,  B.  gave  A.  501.  and  paid  interest  at  the 
rate  of  51.  per  cent,  on  the  5001.  for  five  years,  at  the  end  of  which  time  an  action 
was  brought  against  A.  for  usury. — Held  that  the  action  was  not  barred  by  lapse 
of  time,  for  that  the  loan  was  substantially  for  no  more  than  4501.  and  consequently 
the  interest  at  the  rate  of  51.  per  cent,  on  the  5001.  received  within  the  last  year 
was  usurious.  If  a  draft  be  given  for  usurious  interest  and  a  receipt  taken  for  it 
in  the  county  of  A.,  and  the  draft  be  afterwards  exchanged  for  money  in  the  county 
of  B. ;  the  usury  is  committed  in  the  county  of  B.  and  the  venue  must  be  laid 
there  {af. 

Debt  on  the  statute  of  Usury. 

The  cause  was  tried  before  Chambre,  J.,  at  the  Guildhall  Sittings  after  Hilary 
Term,  when  the  facts  in  evidence  were  as  follow  : — In  September  1794  the  Defendant 
lent  the  sum  of  5001.  to  one  Robert  Hooley  upon  his  bond,  and  an  assignment  by  way 
of  mortgage  of  certain  leasehold  premises.  At  the  time  of  the  loan  it  was  understood 
that  Hooley  was  to  give  something  more  than  legal  interest  as  a  compensation,  but 
no  particular  sum  was  agreed  upon.  After  the  securities  were  executed  and  the 
money  advanced  the  parties  went  together  to  another  place  where  Hooley  offered  the 
Defendant  501.,  who  directed  him  to  give  it  to  his  son  then  present ;  which  was 
accordingly  done.  Interest  at  the  [382]  rate  of  51.  per  cent,  was  paid  on  5001.  until 
the  19th  of  January  1797,  when  the  securities  were  changed  and  new  deeds  given 
to  secure  the  5001.  and  5  per  cent,  interest,  which  was  paid  from  time  to  time  up  to 
the  26th  December  1799.  On  the  last  mentioned  day  251.  was  paid  to  the  Defendant 
as  one  year's  interest  on  5001.  by  a  draft  on  a  banker,  which  draft  was  received  as 
cash  and  a  receipt  accordingly  given  for  it  by  the  Defendant  at  a  house  in  Bedford-Row 
in  the  county  of  Middlesex,  but  which  was  afterwards  exchanged  for  money  by  him 
with  a  third  person  in  West  Sraithfield  London.  The  venue  was  laid  in  London.  At 
the  trial  it  was  contended  on  behalf  of  the  Defendant,  1st,  That  as  the  crime  of  usury, 
so  as  to  subject  the  party  committing  it  to  penalties,  is  complete  on  the  taking  of  the 
usurious  interest,  the  crime  of  usury  was  in  this  case  complete  on  the  receipt  of  the 
501.  given  by  way  of  compensation  for  the  loan  in  September  1794(a)-,  and  conse- 
quently the  time  was  long  since  expired  within  which  this  action  should  have  been 
brought;  for  that  since  that  time  nothing  more  than  51.  per  cent,  had  been  received 
on  the  5001.  ;  2dly,  That  the  venue  was  improperly  laid  in  London,  for  supposing 
the  receipt  of  the  last  251.  as  one  year's  interest  to  be  deemed  usurious,  still  it  was 
received  in  Bedford-Row,  which  is  in  Middlesex.  The  jury  under  the  direction  of 
the  learned  Judge  found  a  verdict  for  the  Plaintiff. 

Best,  Serjt.,  now  moved  to  have  a  nonsuit  entered,  relying  on  the  objections  taken 
at  the  trial,  and  in  support  of  the  first  referred  to  Lloyd  qui  lam  v.  Williams,  3  Wils.  250, 
and  Fisher  qui  tam  v.  Beashj,  Dougl.  235. 

But  The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Judges,)  were  very 
clearly  of  opinion,  that  the  receipt  of  251.  as  one  year's  interest  was  usurious,  inas- 
much as  the  loan  could  only  be  deemed  a  loan  of  4501.  since  the  Defendant  had  taken 
back  501.  out  of  the  5001. ;  and  also  that  the  draft  on  the  banker  was  merely  a  promise 
to  pay,  whereas  the  actual  receipt  of  the  money  constituting  the  usury  took  place  in 
Smithfield,  which  was  in  London  (h). 
Best  took  nothing  by  his  motion. 

{af  Vide  Lee  v.  Cass,  1  Taunt.  511,  516.     Pearson  v.  M'Goioran,  3  B.  and  C.  700. 

(ay  On  a  contract  to  forbear  6001.  for  a  year,  reserving  interest  at  the  rate  of  51. 
per  cent.,  if  a  premium  be  taken  at  the  time  of  the  loan,  the  crime  of  usury  is  complete 
the  instant  any  part  of  the  growing  interest  is  received  by  the  lender,  irade  q.  t. 
V.  JFilson,  1  East,  195. 

(J)  If  an  usunous  contract  be  entered  into  by  a  deed  executed  in  London  appointing 
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[383]     Casti.eman,  Executor  of  Castlcman,  v.  Ray,  Executor  of  Itay. 

April  24th,  1801. 

All  unstamped  draft  drawn  on  "A.  B.  bricklayer"  is  not  within  the  exception  of 
23  Geo.  3,  c.  49,  s.  4,  in  favour  of  drafts  drawn  on  persons  acting  as  bankers  within 
10  miles  of  the  place  where  the  draft  is  drawn.  If  at  the  bottom  of  such  a  draft 
there  bo  an  acknowledgment  of  the  drawee  that  a  third  person  paid  for  him,  that 
acknowledgment  cannot  be  received  in  evidence. 

Indebitatus  assumpsit  for  money  h^d  and  received  and  on  an  account  stated.  The 
Defendant  pleaded  a  tender  as  to  part  and  a  set-oflT  as  to  the  rest. 

At  the  trial  of  this  cause  at  the  Guildhall  Sittings  after  last  Hilary  Term  before 
Ghaiubre,  J.,  the  Defendant  in  ordur  to  support  his  plea  of  set-off,  tendered  in  evidence 
an  inistamped  paper  of  which  the  following  is  a  copy — 

"  Mr.  Castleman, — Please  to  pay  the  bearer  301.  8s. ;  his  receipt  will  be  your 
discharge,  from — Yours,  &c.  Tno.  Mo.seley. 

Standgute,  Sep.  3,  1790. 

Mr.  Castleman,  Bricklayer,  Paid  by  liich'.  Kay 

Camberwell.  for  Chai  les  Castleman." 

The  words  "Paid  by  Rich''.  Kay"  were  in  the  hand-writing  of  the  Defendant's 
testator,  and  the  words  "for  Charles  Castleman"  in  the  hand  wiiting  of  the  Plaintiff's 
testator.  It  was  objected  that  this  paper  not  being  stamped  could  not  be  received  in 
evidence,  being  a  draft  or  order  within  the  meaning  of  23  Geo.  3,  c.  49,  s.  2,  (which 
act  was  in  force  at  the  time  the  draft  was  drawn)  and  not  falling  within  the  exception 
in  s.  4  of  that  act  which  exempts  every  draft  or  order  for  the  payment  of  money  on 
demand  upon  any  banker  or  person  or  persons  acting  as  a  banker  residing  or  trans- 
acting the  business  of  a  banker  within  ten  miles  of  the  place  of  abode  of  the  person 
or  persons  drawing  such  draft  or  order,  from  being  stamped.  The  learned  Judge 
being  of  that  opinion,  refused  to  receive  the  paper  in  evidence,  and  a  verdict  was 
found  for  the  Plaintiff. 

Runnington,  Serjt.,  now  moved  for  a  rule  calling  on  the  Plaintiff  to  shew  cause 
why  a  new  liial  shouUl  not  be  had,  contending  1st,  That  Castleman  upon  whom  the 
draft  was  drawn,  though  not  a  banker  by  business,  might  be  considered  as  a  person 
acting  as  a  banker  within  the  meaning  of  the  act,  having  been  treated  by  the  diawer 
as  such  ;  2dly,  Admitting  that  the  paper  could  not  be  [384]  received  in  evidence  as 
a  draft,  yet  that  as  Castleman  had  acknowledged  at  the  bottom  of  it,  under  his  own 
hand,  that  R;iy  had  paid  the  money  mentioned  in  the  paper  for  his  use,  the  Defendant 
ought  not  to  be  precluded  from  giving  that  acknowledgment  in  evidence  merely 
because  it  stood  on  the  same  paper  as  the  draft ;  that  the  acknowledgment  if  written 
on  a  separate  piece  of  piper  would  not  have  required  a  stamp  since  it  was  not  in  the 
nature  of  a  receipt.     Fislur  v.  Leslie,  Esp.  N.  P.  Cas.  426. 

But  The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Judges)  were  of  opinion, 
that  the  evidence  was  properly  rejected,  for  that  the  acknowledgmetit  of  Castleman 
could  not  be  made  available  without  giving  effect  to  the  draft. 

Kunnington  took  nothing  by  his  motion. 

Onslow,  Demandant,  v.  Smith,  Tenant.     April  24tb,  1801. 

Aid-prayer  is  a  dilatory  plea  within  4  Ann.  c.  16,  and  must  be  verified  by  affidavit. 
If  the  tenant  in  a  writ  of  right  pray  aid  after  a  general  imparlance  it  is  good  cause 
of  demurrer  :  and  the  Court  will  give  judgment  thereupon  that  the  tenant  answer 
alone. 

This  was  a  writ  of  right  brought  to  recover  a  piece  of  garden  ground  and  curtilage 
with  the  appurtenances,  in  the  borough  of  Horsham. 

A.  the  lender  to  be  receiver  of  B.  the  borrower's  rents  in  Middlesex,  with  a  pretended 
salary,  and  A.  receive  the  rents  in  Middlesex,  but  settle  for  the  balance  with  B.  in 
London,  the  venue  in  an  action  on  the  statute  is  well  laid  in  London,  ticutt  q.  t.  v. 
Brest,  2  Term  Rep.  238.  Indeed  it  seems  that  it  might  be  laid  cither  in  London  or 
Middlesex,  per  Ashhurst  J.     lb.  240. 
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The  Demandant  counted  in  Easter  Term  1800,  and  laid  the  right  and  seisin  within 
sixty  years  by  taking  the  esplees  in  his  father  Denzill  Onslow  from  whom  the  right 
descended  to  himself.  The  tenant  obtained  three  general  imparlances,  1st,  To  the 
Morrow  of  the  Holy  Trinity,  2dly,  To  the  Morrow  of  All  Souls,  and  3dly,  Till  Eight 
Days  of  Saint  Hilary.  "At  which  day  the  Demandant  cometh  here  into  court  by  his 
said  attorney,  and  the  tenant  by  his  attorney  aforesaid,  and  the  said  tenant  says,  that 
long  before  the  day  of  suing  out  the  original  writ  of  the  said  Demandant,  the  Right 
Honourable  Charles  Lord  Viscount  Irwin  of  the  kingdom  of  Scotland  was  seised  of 
the  tenement  aforesaid  with  the  appurtenances  in  his  demesne  as  of  fee,  and  being  so 
seised  on,  &c.  made  his  last  will  and  testament ;  (Hera  the  tenant  set  out  the  limita- 
tions in  the  above  will,  by  which  a  title  was  derived  to  Lady  Irwin  for  her  life, 
remainder  to  Lord  Irwin's  daughter  Isabella  Ann  Lady  Beauchamp  for  her  life,  remainder 
to  the  second  third  and  other  sons  of  Lady  Beauchamp  in  tail  male,  remainder  to  his 
daughter  Frances  for  her  life,  remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  his  daughter  Elizabeth  for  her  life,  remainder  to  her  first  and  other  sons 
in  tail  male,  with  several  [385]  other  remainders  over  ;  the  tenant  then  averred  the 
death  of  Lord  Irwin,  whereby  Lady  Irwin  became  seised  for  her  life,  and  that  she  by 
lease  and  release  of  the  '28th  and  29th  of  May  1790,  conveyed  her  life  interest  to  the 
tenant;  and  that  Lady  Beauchamp  had  no  second  son,  and  Frances  no  son.)  And 
the  said  tenant  further  says  that  the  said  Elizabeth  afterwards  and  before  the  suing 
out  of  the  said  original  writ  of  the  said  Demandant,  as  the  borough  of  Horsham  afore- 
said, intermarried  with  one  Hugo  Meynell,  Esquire,  and  the  said  Hugo  Meynell  and 
Elizabeth  have  issue  between  them  lawfully  begotten  one  Hugo  Meynell  their  first 
son  who  is  now  living,  to  whom  and  to  the  heirs  male  of  his  body  issuing,  the  tenement 
aforesaid  with  the  appurtenances  after  the  death  of  the  said  Viscountess,  and  after 
the  respective  deaths  of  the  said  Isabella-Ann,  Frances,  and  Elizabeth,  and  in  default 
of  such  issue  of  their  respective  bodies  as  aforesaid  doth  belong  and  without  which 
said  Hugo  Meynell  the  son,  the  said  tenant  cannot  draw  into  plea  the  aforesaid 
tenement  with  the  appurtenances  nor  answer  the  said  Demandant  thereof,  wherefore 
he  prays  aid  of  the  said  Hugo  Maynell  the  son." 

"And  the  said  Demandant  protesting  that  the  said  Charles  Lord  Viscount  Irwin 
of  the  kingdom  of  Scotland  was  not  so  seised  of  the  tenement  aforesaid  with  the 
appurtenances  as  the  said  tenant  hath  above  supposed,  says  that  the  matters  alleged 
by  the  said  tenant  in  manner  and  form  as  the  same  are  above  stated  and  set  forth,  are 
not  sufficient  in  law  for  the  said  tenant  to  have  aid  of  the  said  Hugo  Meynell  the  son, 
wherefore  he  prays  judgment,  and  that  the  said  tenant  may  answer  the  said  Demandant 
in  the  plea  aforesaid  without  the  aid  of  the  said  Hugo  Meynell.  And  for  causes  of 
demurrer  in  law  the  said  Demandant  sets  down  and  shews  to  the  Court  here  the 
following,  that  is  to  say,  for  that  the  said  tenant  hath  prayed  the  aid  of  the  said  Hugo 
Meynell  the  son,  in  a  term  subsequent  to  that  in  which  the  said  Demandant  counted 
against  the  said  tenant,  and  after  an  imparlance  had  been  prayed  by  and  granted  to 
him ;  and  also  for  that  the  said  tenant  hath  not  made  any  profert  of  the  said  several 
indentures  which  he  hath  alleged  to  have  been  respectively  made  on  the  28th  and  29th 
days  of  May  in  the  year  of  our  Lord  1790  aforesaid,  or  of  either  of  such  indentures, 
nor  hath  he  set  forth  any  legal  excuse  for  not  shewing  the  same  or  either  of  them  to 
the  Court  here  ;  and  for  that  the  said  aid-prayer  is  in  various  other  respects  uncertain, 
insufficient,  and  informal." 

[386]  "  And  the  said  tenant  says  that  the  matters  and  things  by  him  alleged  in 
manner  and  form  as  the  same  are  above  stated  and  set  forth,  are  sufficient  in  law  for 
him  the  said  tenant  to  have  aid  of  the  said  Hugh  Meynell  the  son,  and  this  he  is  ready 
to  verify  and  prove  as  the  Court,  &c.  And  because  the  said  Demandant  hath  not  made 
any  answer  to  the  said  aid-prayer,  nor  hitherto  denied  the  same,  the  said  tenant  prays 
judgment  and  also  as  before  prays  aid  of  the  said  Hugo  Meynell  the  son." 

This  case  was  to  have  been  argued  last  Michaelmas  Term  by  Best,  Serjt.,  in  support 
of  the  demurrer,  and  Bayley,  Serjt.  contra; 

But  The  Court  being  of  opinion  that  the  aid-prayer  was  a  dilatory  plea  within  the 
statute  of  Ann,  and  indeed  the  most  dilatory  which  could  be  pleaded,  since  infant  in 
arms  might  be  prayed  in  aid  and  the  parol  would  demur  till  he  came  of  age,  observed 
that  it  must  be  verified  by  affidavit. 

Best  then  insisted,  that  as  the  tenant  had  omitted  to  verify  by  affidavit,  the  Court 
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would  not  then  give  him  time  to  do  so,  but  would  give  judgment  on  the  demurrer  that 
the  tenant  should  answer  to  the  Demandant  without  aid. 

But  The  Court  answered  that  no  such  judgment  could  be  given,  until  default  after 
default;  that  the  course  which  the  tenant  ought  to  follow  was  to  sue  out  .i  wiit  of 
summons  ad  jungendum  auxilium,  and  that  if  the  prayee  then  made  two  defaults 
judgment  might  be  given  that  the  tenant  should  answer  without  him.  They  there- 
fore gave  leave  to  the  tenant  to  veiifv  his  plea  by  affidavit,  saying  at  the  same  time 
that  the  Demandant  was  at  liberty  to  withdraw  his  demurrer. 

The  tenant  accordingly  verified  his  aid-prayer  by  affidavit ;  but  the  Demandant 
not  having  withdrawn  his  demurrer,  it  now  came  on  to  be  argued  ; 

Best,  Serjt.,  for  the  Demandant.  The  first  objection  to  the  aid-prayer  is,  that  it 
has  been  prayed  after  a  general  iraparlaneo,  Booth  on  Real  Actions,  p.  61.  Now  that 
an  aid-prayer  is  a  dilatory  plea  need  not  be  argued,  since  the  Court  have  decided  that 
point,  by  requiring  that  it  should  be  verified  by  affidavit.  If  indeed  it  be  contended 
that  the  consequence  of  establishing  that  aid  cannot  be  prayed  after  a  general  imparl- 
ance would  be,  that  aid  so  prayed  might  be  treated  as  a  nullity,  and  could  not  be 
demurred  to  ;  it  may  be  answered  that  in  Buddie  v.  Jl'illson,  6  Terra  Kep.  369,  which 
was  a  demurrer  to  a  plea  in  abatement  [387]  pleaded  after  a  general  imparlance,  the 
Court  gave  judgment  of  rcspondcas  ouster  on  the  demurrer.  So  in  the  present  case 
the  Court  may  give  judgment  that  the  tenant  answer  without  aid.  In  fact  the  tetiant 
for  life  and  the  remainder-man  may  be  compared  to  two  joint-tenants,  one  of  whom  if 
sued  alone  has  a  right  to  plead  in  abatement,  but  may  be  deprived  of  that  advantage 
if  he  neglect  to  plead  in  abatement  until  after  a  general  imparlance.  The  second 
objection  is,  that  no  profert  has  been  made  of  the  deeds  stated  in  the  aid-prayer,  under 
which  the  tenant  derives  his  title. 

[Hk.vth,  J. — There  is  nothing  in  this  last  objection  :  for  it  is  unnecessary  to  make 
profert  of  any  deed  which  h;i3  its  operation  under  the  statute  of  Uses  (a).] 

Bayley,  for  the  Tenant. — The  objection  which  has  been  taken  to  this  aid-prayer, 
that  it  cannot  be  pleaded  after  a  general  imparlance,  is  not  well  founded.  The  passage 
referred  to  in  Booth,  61,  is  this;  "In  real  actions  aid  ought  to  be  demanded  at  the 
first  day  the  tenant  hath  to  plead,  that  is  before  imparlance."  In  support  of  this  Booth 
refers  to  3  H.  6,  o,  which  does  not  support  the  above  proposition.  Indeed  Booth  him- 
self in  p.  94,  speaking  of  the  writ  of  right  patent,  says  "  After  the  view  and  imparlance, 
the  tenant  may  plead  or  vouch,  or  pray  in  aid  if  he  be  tenant  for  life."  And  in  Co. 
Entr.  48,  tit.  Annuitie,  pi.  1,  there  is  a  precedent  in  which  aid  was  not  only  once 
prayed  after  a  general  imparlance,  but  the  prayees  after  having  been  joined  in  aid 
obtained  another  general  imparlance,  and  then  prayed  in  aid  the  reversioner.  To  grant 
aid  where  it  ought  not  to  be  granted,  is  not  erior,  but  to  refuse  it  where  it  ought  to 
be  granted,  is  error.     Bro.  Abr.  tit.  Ayde,  pi.   118  (b). 

Best,  in  reply. — Precedents  of  pleading  cannot  be  opposed  in  point  of  authority  to 
decided  cases,  since  they  are  not  sanctioned  by  the  juilgment  of  the  Court.  Viner, 
when  considering  at  what  time  aid  ought  to  be  demanded  by  the  tenant,  says  "  He 
ought  to  demand  it  the  first  ilay  of  the  term  he  begins  to  plead."  Vin.  Abr.  tit.  Aid 
of  a  Common  Person,  F.  a.  and  cites  2  H.  6,  5  b.(<;) ;  and  in  the  next  paragraph  he 
adds  "  If  a  plea  be  adjourned  [388]  from  one  term  to  another,  in  the  other  terra  he 
shall  not  have  it.  3  H.  6,  5  b."  Now  an  imparlance  is  an  adjournment.  The  two 
passages  in  Booth  may  be  reconciled,  by  supposing  that  in  one  he  speaks  of  a  general, 
and  in  the  other  of  a  special  imparlance. 

The  Court  at  first  inclined  to  overrule  the  demurrer,  and  observed,  that  the 
tenant  having  only  a  life-estate  was  bound  at  the  peril  of  a  forfeiture  to  pray  in  aid 
the  remainder-man  ;  that  in  this  case  therefore  the  only  question  was,  whether  aid 
had  been  properly  prayed  ;  and  that  although  it  might  perhaps  have  been  a  subject 

(a)  See  the  cases  on  this  subject  collected  by  Williams,  Serjt.,  in  his  edition  of 
Saunders,  Jevens  v.  Harridge,  p.  9  a.  in  notis,  and  also  8  Term  Kep.  573,  Banfill  v. 
Leigh  and  avother,  where  Lord  Kenyoii  mentions  a  conveyance  to  uses  as  an  instance 
in  which  profert  need  not  be  pleaded. 

(i)  See  also  to  the  same  effect  8  H.  7,  11,  per  Hussey.  And  the  same  rule  prevails 
with  respect  to  oyer.  6  Mod.  28.  2  Salk.  498.  2  Ld.  Raym.  969,  LonguevUl  v. 
Thidlewmth. 

(r)  This  is  misprinted  in  Viner  for  3  II.  6,  5  b. 
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of  demurrer,  if  it  had  appeared  on  the  face  of  the  aid-prayer  that  the  tenant  had  no 
right  to  demand  aid  of  the  prayee,  yet  it  did  not  follow  that  the  Demandant  was 
entitled  to  demur  on  account  of  a  supposed  informality  in  the  aid-prayer,  since  if  it 
were  quashed  on  this  demurrer,  the  interests  of  the  remainder-man  would  be  affected 
without  his  being  in  Court  to  defend  himself,  and  the  tenant  could  not  be  adjudged 
to  answer  by  himself  until  the  prayee  had  made  default  after  default. 

Cur.  adv.  vult. 

On  this  day  the  judgment  of  the  Court  (present  Rooke  and  Chambre,  Justices) 
was  delivered  by 

Heath,  J. — The  question  is,  whether  after  a  general  imparlance  aid-prayer  lies  1 
It  is  a  clear  principle  of  law  that  no  dilatory  plea  can  be  pleailed  in  another  term  after 
a  general  imparlance,  and  it  is  clear  that  aid-prayer  is  a  dilatory  plea:  the  law  is  so 
laid  down  in  Booth,  61.  1  Rol.  Abr.  18.5,  and  Hard.  179.  On  behalf  of  the  tenant, 
there  have  been  cited  as  authorities,  Booth,  94,  and  two  precedents  in  Coke's  Entries, 
fo.  48.  As  to  the  passage  in  Booth  it  is  extremely  inaccurate,  for  it  refers  to  a  former 
passage  in  the  same  book,  which  directly  contradicts  it,  and  cites  Coke's  Entries, 
fo.  182,  pi.  4,  where  I  find  that  no  imparlance  whatever  was  antecedently  granted.  I 
have  looked  into  Coke's  Entries,  fo.  48  a.  and  629  b.  (tit.  Scire  facias,  pi.  12).  In 
the  first  of  these  Entries  the  imparlance  was  granted  in  the  same  term  :  the  second 
of  these  Entries  is  a  precedent  for  the  tenant  so  far  as  it  goes,  but  I  think  it  is  of  but 
little  weight,  because  the  granting  aid  where  none  is  of  right  demandable  is  not  error. 
It  might  be  the  interest  of  the  Demandant  to  acquiesce  in  the  demand,  inasmuch 
as  it  enabled  him  to  obtain  a  more  complete  judgment  against  the  tenant  for  life 
and  remainder-man,  instead  of  obtaining  it  against  the  tenant  for  life  only.  Quisque 
potest  [389]  renuntiare  juri  pro  se  introducto.  The  distinction  is  clearly  taken 
by  Martin,  once  a  justice  of  this  bench,  that  an  indefinite  number  of  aid-prayers  may 
be  successively  taken  after  an  imparlance  in  the  same  term,  but  the  tenant  shall  not 
have  aid  after  a  general  imparlance  in  another  term,  3  H.  6,  5  b.  We  are  all  of 
opinion,  that  in  this  case  the  demurrer  ought  to  be  allowed,  and  the  judgment  of  the 
Court  is,  that  the  tenant  shall  answer  alone  without  the  aid  of  Hugo  Meynell  the 
son  {ay. 

Hammersley  v.  Mitchell.    April  27th,  1801. 

An  affidavit  to  hold  to  bail  made  by  Plaintiff's  clerk  expressly  negativing  a  tender 

in  bank  notes,  held  bad. 

In  this  case  the  Plaintiff's  clerk  having  made  an  affidavit  of  debt  to  hold  the 
Defendant  to  bail,  in  which  he  had  sworn  positively  to  the  debt  and  negatived  any 
tender  in  bank-notes,  in  the  same  way  as  in  Smith  v.  Tyson,  ante,  p.  339  ; 

Best,  Serjt.,  on  the  authority  of  the  above  case  obtained  a  rule  Nisi  for  discharg- 
ing the  Defendant  on  a  common  appearance. 

Shepherd,  Serjt.,  now  shewed  cause,  and  urged,  that  notwithstanding  the  case  of 
Smith  V.  Tyson,  the  Court  would  probably  choose  to  reconsider  the  lule  they  had 
adopted,  inasmuch  as  the  Court  of  King's  Bench  had  since  the  determination  of  that 
case,  and  with  a  full  knowledge  of  it,  decided  (a)- differently,  and  refused  to  grant  such 

{ay  There  seems  to  be  a  distinction  between  judgments  against  the  tenant  upon 
demurrer  to  the  aid-prayer  and  judgments  against  him  where  the  Demandant  counter- 
pleads the  aid-prayer  ;  in  the  former  case  it  is  not  final,  in  the  latter  it  is.  Thus  in 
Bro.  Ab.  tit.  Peremptory,  pi.  76,  it  was  said  by  Seton  "  if  the  tenant  prays  aid,  and 
the  Demandant  counterplead?,  and  the  tenant  pleads  estoppel  against  the  counter  plea, 
which  is  adjudged  against  him,  this  is  peremptory;  but  upon  demurrer  upon  the  aid 
this  is  not  peremptory."  So  in  2  Leon.  52,  where  in  a  writ  of  partitione  facienda  the 
Defendant  prayed  in  aid,  and  the  Plaintiff  counterpleaded,  upon  which  issue  was 
joined  and  found  for  the  Plaintiff,  it  was  held  to  be  peremptory,  and  that  the  judg- 
ment should  be  non  quod  respondeat,  sed  quod  partitio  fiat.  In  this  respect,  as  in 
many  others,  the  aid-prayer  appears  to  resemble  a  plea  in  abatement ;  to  which  if 
Plaintiff  demur  and  succeed  on  the  demurrer,  juiJgment  shall  be  that  Defendant 
respondeat  ouster  ;  but  if  issue  be  taken  on  the  plea,  and  found  against  the  Defen- 
da!it,  the  judgment  shall  be  final.     See  Com.  Dig.  tit.  Abatement,  1,  14,  15. 

{ay  The  name  of  the  case  was  Madox  v.  Abera-mnby,  the  application  was  made  by 
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an  application  as  the  present,  observing  that  if  the  principle  of  that  case  could  be 
supported,  it  would  be  necessary  for  all  the  partners  to  join  in  the  affidavit  where  they 
were  joined  in  the  action. 

[390]  But  The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Justices) 
adhered  to  their  former  opinion  ;  and  Chambre,  J.,  observed,  that  it  would  be  difficult 
to  say  that  the  Deponent  had  not  committed  perjury,  since  he  had  sworn  to  a  fact  not 
within  his  knowledge. 

liule  absolute. 


Chatterlky  v.  Finck.     Hoi.LiNGS  V.  Same.    April  27th,  1801. 

A  person  employed  in  London  as  agent  to  one  residing  at  a  distance  in  the  country 
with  a  power  of  attorney  to  collect  his  debts,  may  make  an  affidavit  of  debt 
positively  denying  any  tender  in  bank  notes  («). 

In  these  cases  the  affidavits  to  hold  to  bail  were  made  by  one  Robert  Anderson, 
agent  to  the  Plaintiffs,  and  were  precisely  similar  to  that  in  the  last  case.  Accord- 
ingly 

Vaughan,  Serjt.,  obtained  a  rule  Nisi  for  discharging  the  Defendants  on  entering 
common  appearances. 

Against  those  rules  Best,  Serjt.,  now  shewed  for  cause  affidavits  stating  that  the 
PlaintifTs  resided  at  Stafford,  and  that  the  said  Robert  Anderson  being  resident  in 
London,  was  appointed  their  agent  by  power  of  attorney,  for  the  special  purpose  of 
obtaining  payment  of  the  debts  for  the  recovery  of  which  these  actions  were  brought, 
and  for  compounding  and  settling  the  same  as  he  should  in  his  discretion  think 
most  fit. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Justices)  were  of  opinion 
that  the  facts  disclosed  in  the  affidavit  now  produced,  sufficiently  accounted  for  the 
Plaintiff's  agent  being  able  to  negative  so  positively  the  tender  in  bank-notes. 

Rules  discharged. 


Stacey  and  Two  Others  v.  Federici.    April  28th,  1801. 

An  affidavit  of  debt  made  by  one  of  three  partners  denying  any  tender  in  bank-notes 
to  himself  "  or  to  either  of  his  partners  to  the  best  of  his  knowledge  and  belief," 
is  sufficient.  The  Court  will  not  discharge  a  Defendant  on  common  bail  on  the 
ground  of  his  having  obtained  a  certificate  as  a  bankrupt,  and  of  the  debt  being 
thereby  barred,  if  the  validity  of  the  certificate  is  meant  to  be  disputed. 

One  of  the  three  Plaintiffs,  who  were  partners,  having  made  the  affidavit  to  hold 
to  bail,  in  which  he  swore  positively  to  the  debt,  and  expressly  negatived  any  tender 
in  bank-notes  having  been  made  to  himself,  or  to  either  of  his  partners  to  the  best  of 
his  knowledge  and  belief : 

Best,  Serjt.,  obtained  a  rule  Nisi  for  cancelling  the  bail-bond  and  entering  an 
exoneretur  on  the  bail-piece,  1st,  because  all  the  Plaintiff's  had  not  joined  in  the 
affidavit  to  hold  to  bail  ;  and  2dly,  on  an  affidavit  staling  that  a  commission  of  bank- 
rupt had  [391]  issued  against  the  Defendant,  who  had  obtained  his  certificate,  and 
that  the  debt  in  question  bad  accrued  previous  to  the  issuing  of  the  commission. 

Shepherd,  Serjt.,  shewed  cause,  and  contended,  1st,  that  as  it  was  not  necessary 
before  the  passing  of  the  bank  act  that  all  the  Plaintiffs  should  join  in  an  affidavit  to 
hold  to  bail,  it  was  not  the  intention  of  the  I.iegislature  to  compel  them  to  do  so  now  ; 
2dly,  that  it  did  not  appear  by  the  Defendant's  affidavit  that  the  debt  accrued  prior 
to  the  act  of  bankruptcy,  without  which  the  certificate  would  be  no  bar.  Bamford  v. 
Bvrrell,  ante,   p.  1.     He  also  produced  an  affidavit,  stating  that  the  validity  of  the 

E.  Morris  on  facts  precisely  similar  with  those  of  Smith  v.  Tysm,  and  on  the  authoiity 
of  that  case  in  Hil.  41  Geo.  3,  and  refused  by  the  Court  of  K.  B.  See  also  Tlie 
Mai/or  of  lyondm  v.  Dios,  1  East,  239,  and  Knight  v.  Keyic,  I  East,  415,  to  the  same 
effect. 

(o)  But  see  Bolt  v.  Miller,  post,  420.     Lawson  v.  M'Donald,  post,  590. 
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certificate  was  the  point  intended  to  be  contested  at  the  trial ;  and  urged  that  the 
Court  would  not  prejudice  that  question  on  a  summary  application. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Justices)  were  of  opinion, 
that  the  affidavit  to  hold  to  bail  was  sufficient ;  and  that  though  the  affidavit  upon 
which  the  rule  was  granted  was  good  primii  facie  evidence  of  the  debt  having  accrued 
prior  to  the  act  of  bankruptcy,  yet  that  as  the  validity  of  the  certificate  was  disputed 
they  could  not  interfere  in  a  summary  way. 

Rule  discharged. 


The  Earl  of  Radnor  v.  Reeve.    April  28th,  1801. 

[Applied,  Allen  v.  Sharp,  1848,  2  Ex.  366.] 

If  the  judgment  of  Commissioners  of  appeal  in  certain  cases  be  declared  final  by 
statute,  their  judgment  cannot  be  questioned  in  an  action  of  trespass. 

Trespass  for  breaking  the  Plaintiff's  house  and  taking  away  his  goods.  Plea,  Not 
guilty. 

This  action  was  brought  against  the  Defendant  who  was  collector  of  the  duties  on 
male-servants,  houses,  windows,  horses  and  dogs,  for  distraining  goods  in  the  Plaintiffs 
house  for  one  year's  duty  and  surcharge  on  one  male  servant.  The  Plaintiff  had 
appealed  against  the  surcharge  to  a  meeting  of  the  Commissioners,  on  the  ground  that 
the  male-servant  in  question  was  a  day-labourer.  The  Commissioners  dismissed  the 
appeal  (a)i,  and  the  Defendant  in  consequence  made  a  distress  upon  the  Plaintiff's  goods 
to  satisfy  the  duty.  When  this  cause  came  on  to  be  tried  before  Lord  Eidon,  Ch.  J., 
at  the  Westminster  Sittings  after  last  Michaelmas  Term,  a  verdict  was  [392]  found 
for  the  Plaintiff  subject  to  the  opinion  of  this  Court  upon  a  case  reserved. 

The  case  being  now  called  on  for  argument,  and  the  Court  intimating  that  it  was 
not  open  to  discussion,  inasmuch  as  they  had  no  jurisdiction,  the  determination  of  the 
Commissioners  being  final ; 

Lens,  Serjt ,  endeavoured  to  obviate  that  objection  by  citing  Milward  v.  Caffin, 
2  Bl.  1830,  and  Harrison  v.  Bullock,  1  H.  Bl.  68,  in  the  former  of  which  cases  the  Court 
of  Common  Pleas  had  entertained  a  question  respecting  a  poor-rate  which  had  been  con- 
firmed by  the  Sessions  on  appeal,  and  in  the  latter  a  question  on  the  land-tax,  after 
an  appeal  to  the  Commissioners  which  had  been  dismissed,  and  observed  that  if  the 
Commissioners  in  this  case  had  taxed  the  Plaintiff  for  a  servant  not  falling  within  the 
description  of  the  act  they  had  exceeded  their  jurisdiction. 

But  the  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Justices)  said,  that 
it  had  been  determined  by  all  the  Judges  of  England,  that  when  a  statute  provides 
that  the  judgment  of  Commissioners  appointed  thereby  shall  be  final,  their  decision 
is  conclusive,  and  cannot  be  questioned  in  any  collateral  way. 

Judgment  for  the  Defendant  (a)^. 

(ay  By  2.5  Geo.  3,  c.  43,  s.  3-5,  the  appeal  is  given  ;  and  by  s.  38  and  39,  declared 
final  unless  a  case  be  stated  for  the  opinion  of  a  Judge.  By  37  Geo.  3,  c.  107,  the 
duties  are  increased,  and  the  former  powers  reserved  to  the  Commissioners. 

(a)-  See  the  words  of  Yates,  J.,  in  StricMand  v.  JFard,  1  Term  Rep.  634,  in  notis, 
"  that  a  conviction  of  a  justice  could  not  be  controverted  in  evidence,  that  the  justice 
having  a  competent  jurisdiction  of  the  matter,  his  judgment  was  conclusive  till  reversed 
or  quashed  ;  and  that  it  could  not  be  set  aside  at  Nisi  Piius."  But  where  a  statute 
(13  G.  3,  c.  78,  s.  19)  directed  that  an  order  of  justices  for  turning  a  footway  confirmed 
on  appeal  to  the  Quarter  Sessions  should  be  final ;  and  in  a  subsequent  section  (s.  69) 
provided  that  certain  forms  set  forth  in  a  schedule  should  be  used  on  all  occasions,  and 
that  no  objections  should  be  taken  for  want  of  form  in  any  such  proceedings  ;  it  was 
held  that  a  material  variance  from  the  form  prescribed  was  fatal  to  the  order,  and 
might  be  taken  advantage  of  in  an  action  of  trespass,  notwithstanding  the  order  had 
been  confirmed  on  appeal  to  the  Sessions.     Davison  v.  Gill,  1  East,  64. 
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Vaughan  V.  Barnes.    April  28th,  1801. 

The  Court  will  not  order  money  paid  into  Court  by  the  Defendant  through  a  mistake 
to  be  restored  to  him.     Though  perhaps  in  case  of  fraud  they  may. 

Two  actions  having  been  commenced  against  the  Defendant  in  this  case  for  goods 
8ol<l  and  delivered,  one  of  which  was  at  the  suit  of  the  Plaintiff,  and  the  other  at  the 
suit  of  a  thir<l  person  ;  the  Defendant  to  the  first  pleaded  a  tender  of  "JSl.  iSs.  ami  paid 
the  same  into  Court,  which  was  taken  out  by  the  FlaintifT;  and  to  the  last  he  pleaded 
the  general  issue,  considering  that  the  Plaintitt'  Vaughan  was  the  only  person  entitled 
to  recover  for  any  [393]  of  the  goods  delivered,  but  that  he  had  demanded  more  than 
was  actually  due.  The  action  to  which  the  geneial  issue  only  was  pleaded  coming  on 
to  be  tried  first,  the  Plaiiitifl'  obtained  a  verdict;  after  which  the  Defendant  procured 
a  bill  of  particulars  from  the  present  Plaintiff,  which  stated  his  demand  to  be  201.  3s. 
Upon  this  Best,  Serjt.,  having  obtained  a  rule  calling  on  the  Plaintiff  to  shew  cause 
why  the  sum  of  81.  5s.  being  the  difference  between  the  sum  paid  into  Court  and  that 
stated  in  the  Plaintiffs  particulars,  should  not  bo  refunded  to  the  Defendant,  was  now 
called  upon  to  support  his  rule.  He  urged  that  although  the  Court  wouM  not  in 
general  order  monej'  to  be  refunded  which  had  been  paid  into  Couit  by  a  Defendant, 
yet  that  in  a  case  like  the  present  where  the  Defendant  had  acted  under  a  complete 
mistake,  and  where  the  Plaintiff's  own  particulars  shewed  that  his  demand  did  not 
amount  to  so  much  as  he  had  taken  out  of  Court,  they  would  not  adhere  to  a  rule 
which  would  work  injustice. 

But  The  Court  (consisting  of  Heath,  Kooke  and  Chambre,  Justices,)  were  of  opinion, 
that  the  Defendant  pays  money  into  Court  at  his  peril,  and  that  the  Court  would  never 
order  it  to  be  restored  unless  it  appeared  that  some  fraud  or  deceit  had  been  practised 
upon  him  ;  and  added,  that  almost  every  Defendant  pays  something  more  into  Court 
than  he  believes  to  be  due,  that  he  may  be  certain  of  covering  the  just  demand,  and 
that  consequently  if  the  Court  were  to  attend  to  the  present  application  there  would 
be  no  end  to  motions  of  this  kind. 

Kule  discharged  (a). 

Thomas  v.  Ward.    April  29tb,  1801. 

The  nde  that  final  judgment  cannot  be  signed  till  four  days  after  the  return  of  the 
habeas  corpora  juratorura  does  not  extend  to  a  case  where  the  term  closes  before  the 
four  days  are  expired. 

In  this  case  the  writ  of  habeas  corpus  juratorum  was  returnable  on  the  9th  day  of 
the  month  ;  on  the  evening  of  the  12th  being  the  last  day  of  the  term  final  judgment 
was  .=igned.  On  this,  Best,  Serjt.,  obtained  a  rule  Nisi  for  setting  aside  the  judgment, 
and  now  in  support  of  that  rule  referred  to  1  Sell.  [394]  Pr.  ed.  1792,  p.  496,  where 
it  is  laid  down  that  four  days  exclusive  from  the  return  of  the  habeas  corpus  are 
allowed  for  any  motion  in  arrest  of  judgment  or  for  a  new  trial. 

Shepherd,  Serjt.,  contra,  was  stopped  by  The  Court  (consisting  of  Heath,  Rooke, 
and  Chambre,  Justices,)  who  after  enquiry  of  the  olficers  declared  the  rule  laid  down 
in  Sellon's  Practice  not  to  extend  to  cases  where  the  term  closes  before  the  four  days 
are  expired. 

Kule  discharged. 

Wilson  qui  tam  v.  Van  Mildert,  Clerk.    April  29th,  1801. 

Where  three  parish  churches  have  been  united  by  22  Car.  2,  c.  11,  the  benefice 
may  be  described  in  pleading  as  one  rectory. 

This  was  an  action  for  non-residence.     The  first  count  in  the  declaration  described 

(a)  In  Crockay  v.  Martin,  Barnes,  281,  the  Plaintiff  having  died  before  trial,  the 
Defendant  moved  to  have  the  money  paid  back  to  him,  but  the  Court  refused  the 
application.  See  on  the  general  head  of  taking  money  out  of  Court,  the  note  of  Mr. 
Serjt.  Williams  in  liirks  v.  Tippet,  1  Saund  33,  also  Le  Grew\.  Cooke,  ante,  vol.  i.  p.  332, 
and  the  notes  to  that  case. 
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the  Defendant's  benefice  as  "  the  parsonage  of  the  rectory  and  parish  church  of  the 
united  parishes  of  St.  Mary  lo  Bow  St.  Paricras  Soaper-Lane  and  Alhallows  Honey- 
Lane."  The  second  count  described  it  as  "  a  certain  rectory,  to  wit,  the  rectory  of 
the  parish  church  of  the  united  paiishes,  &c."  as  in  the  preceding  count. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  Sittings  after  last 
Michaelmas  Terra,  when  a  verdict  was  found  for  the  Plaintiff,  with  liberty  to  the 
Defendant  to  move  to  enter  a  nonsuit,  on  the  ground  of  the  benefice  being  improperly 
described  in  the  declaration.  By  the  statute  of  22  Car.  2,  c.  11,  s.  63,  which  was 
passed  for  the  uniting  certain  parishes  after  the  fire  of  London,  it  is  provided  that 
"the  parishes  of  St.  Mary  le  Bow  St.  Pancras  Soaper-Lane  and  Alhallows  Honey- 
Lane  shall  be  united  into  one  parish  and  the  church  heretofore  belonging  to  the  said 
parish  of  St.  Mary  le  Bow  shall  be  the  parish  church  of  the  said  parishes  so  united." 
The  68th  section  also  enacts  "  that  notwithstanding  such  union  as  aforesaid  each  and 
every  of  the  parishes  so  united  as  to  all  rates  taxes  parochial  rites  charges  and  duties 
and  all  other  privileges  liberties  and  respects  whatsoever  other  than  what  are  herein 
mentioned  and  specified  shall  continue  and  remain  distinct  and  as  heretofore  they  were 
before  the  making  of  this  present  act,  and  that  the  several  and  respective  patrons  of 
the  said  churches  so  united  shall  and  may  present  by  turns  to  that  church  only  which 
by  this  act  is  appointed  to  be  rebuilded  and  [395]  established  for  the  parish  church  of 
the  parishes  so  uin'ted  as  aforesaid,  the  first  presentment  to  be  made  by  the  patron  of 
such  of  the  said  churches  the  endowments  whereof  are  of  the  greatest  value."  In  the 
letters  of  institution  the  Defendant  was  described  "  as  rector  of  the  rectory  and  parish 
church  of  St.  Mary-le-Bow  with  the  rectories  of  St.  Pancras  Soaper-Lane  and  Alhallows 
Honey-Lane  thereunto  annexed." 

A  rule  Nisi  for  setting  aside  the  verdict  and  entering  a  non-suit  having  been 
obtained  in  the  course  of  last  term, 

Bayley,  Serjt.,  now  shewed  cause.  The  question  is,  whether  the  Plaintiff  has  done 
right  in  describing  the  Defendant's  benefice  as  one  rectoiyl  In  Spelman's  Glossary 
Kectoria  is  put  pro  Integra  ecclesia  parochiali  cum  omnibus  suis  juribns  pratis  decimis 
aliisque  proventuum  specibus;  alias  vulgd  dictum  beneficium.  The  rectory  and 
benefice  therefore  are  considered  as  synonymous.  In  1  Bl.  Com.  384,  it  is  said  "  that 
a  parson  is  one  that  hath  full  possession  of  all  the  rights  of  a  parochial  church,  and 
that  he  is  sometimes  called  the  rector  or  governor  of  the  church."  The  rectory  there- 
fore means  that  over  which  the  parson  of  the  church  is  rector,  and  if  there  be  but  one 
parish  there  can  be  but  one  rectory.  It  is  true  that  before  the  statute  of  Car.  2  there 
were  three  rectories,  but  the  eflfeet  of  that  statute  was  to  make  a  union  of  the  three 
and  convert  them  into  one.  Previous  to  the  statute  there  were  three  churches,  but 
by  the  statute  the  churches  are  united  ;  there  is  now  but  one  church,  one  benefice, 
one  advowson,  and  therefore  there  can  be  but  one  rectory.  It  appears  from  the  opinion 
of  Powell,  J.,  in  Reynoldson  v.  Blake,  1  Ld.  Eiym.  196,  that  after  a  union  at  common 
law  there  is  but  one  church,  and  one  benefice  and  one  advowson.  To  the  same  effect 
is  Dyer,  269  b.  Cro.  Car.  987.  In  the  case  of  The  Grocers'  Company  v.  The  Archbishop 
of  Canterbury,  3  Wils.  214,  which  related  to  the  very  parishes  mentioned  in  this 
declaration,  they  were  described  in  the  pleadings  as  one  rectory.  And  it  appears 
from  the  case  of  St.  Svnthin  v.  St.  Mary  Bothaiu,  Skin.  588  and  616,  that  under  a 
union  by  the  statute  of  Charles  the  Second,  not  only  the  churches  but  the  parishes 
are  united. 

Shepherd  and  Best,  Serjts.,  in  support  of  the  rule.  The  68th  section  of  the  act 
provides,  that  the  parishes  therein  mentioned  shall  continue  distinct  in  all  respects 
whatsoever  except  in  those  which  are  expressly  mentioned  ;  and  as  it  is  not  declared 
in  any  part  of  the  act  that  the  rectories  of  the  several  parishes  in  question  shall  be 
united,  they  must  still  be  considered  as  three  separate  rectories. 

[396]  If  the  argument  used  for  the  Plaintiff  were  sound,  it  would  follow  that  a 
rectory  and  a  vicarage  in  two  parishes  united  by  the  act,  would  also  be  united,  and 
that  the  latter  would  ba  swallowed  up  by  the  former ;  but  it  is  clear  from  the  case  of 
lieynoldson  v.  Blake,  that  if  there  be  a  rectory  in  one  of  the  two  parishes  united  under 
the  act  and  only  a  vicarage  in  the  other,  that  the  rectory  and  vicarage  continue  distinct 
notwithstanding  the  union  of  the  parishes.  The  statute  4  W.  &  M.  c.  12,  plainly 
shews,  that  parishes  after  the  union  of  the  churches  remain  distinct,  except  for  the 
purposes  specified  in  the  act  of  union  ;  since  if  they  were  united,  to  all  intents,  that 
act  which  obliges  all  the  parishes  to  contribute  to  the  repairs  of  the  church  would  not 
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have  been  necessary.  So  in  the  RuiWing  Act  14  Geo.  3,  c.  78,  p.  79,  it  is  expressly 
declared,  that  whereas  several  parishes  were  united  together  after  the  fire  of  London 
"any  two  or  more  of  the  said  parishes  so  united  shall  for  the  purpose  of  this  act  be 
deemed  one  parish  only."  The  letters  of  institution  afford  strong  evidence  of  the 
sense  which  has  been  put  upon  the  statute  of  Car.  2. 

Cur.  adv.  vult. 

On  this  day  the  judgment  of  the  Court  (present  Rooke  and  Chambre,  Justices,) 
was  delivered  by 

Heath,  J. — The  question  is.  Whether  the  Plaintiff  in  his  declaration  has  well 
described  the  Defendant's  benefice  in  respect  of  which  he  has  sued  him  for  non- 
residence?  In  all  the  counts  in  this  declaration  the  benefice  is  stated  to  consist  of 
one  rectory.  It  is  contended  by  the  Defendant,  that  it  consists  of  three  rectories 
united  together,  and  which  notwithstanding  their  union  still  exist.  The  union  of 
these  parishes  is  by  the  statute  22  Car.  2,  whereby  it  was  enacted,  that  the  parish 
church  of  St.  Mary-le-Bow  should  be  alone  rebuilt  and  should  be  the  parish  church  of 
the  parishes  so  united.  By  section  68,  it  is  provided,  that  the  presentation  shall  be 
to  that  church  only  which  is  to  be  rebuilt.  It  appears  in  evidence  that  the  Defendant 
■was  admitted  to  the  parish  church  of  St.  Mary-le-Bow,  with  the  chuiches  of  St.  Pancras 
and  Alhallows  thereunto  annexed.  The  Defendant's  counsel  have  greatly  relied  on 
the  terms  of  this  institution  and  admission  to  prove  their  point.  In  my  apprehension 
the  description  of  the  Defendant'?  benefice  is  substantially  the  same  in  the  counts  of 
the  declaration  as  in  the  institution  and  admission.  The  word  "annexed"  is  sytiony- 
nious  with  united.  In  Kastall's  I'^iitries,  fol.  522  (a),  we  [397]  find  these  words,  Idem 
J.  B.  pra'textu  unionis  annexationis  incorporationis  et  consolidatioin's  solus  persona 
prajdictiu  integre  ecclesia'  tunc  extitit.  We  must  consider  the  operation  of  law  on  the 
union  :  true  it  is,  that  there  are  still  three  distinct  patrons  but  there  is  one  incumbent. 
By  the  union  the  patronage  is  preserved,  but  the  incumbency  of  two  of  the  benefices 
is  destroyed  ;  it  is  the  incumbency  and  not  the  rectory  which  is  the  subject  of  the 
suit,  and  if  that  be  well  described  the  Plaintilf  may  maintain  his  action.  What  is  said 
bv  Powell,  J.,  in  Ld.  Eaym.  19G,  is  material,  viz.  that  in  case  of  united  chinches,  there 
is  but  one  advowson  in  right,  and  that  every  patron  has  the  whole  advowson  in  his 
turn.  Consequently  there  is  but  one  rector  and  one  rectory  :  if  these  were  three 
distinct  rectories  the  incumbent  could  not  hold  them  even  with  dispensation.  It  is 
material  to  consider  the  pleadings  in  the  case  of  union.  In  11  H.  6,  33,  the  law  is 
laid  down  by  Babbington,  Ch.  .1.  If  a  consolidation  be  made  of  two  churches  and  an 
abbot  hath  an  annuity  out  of  the  church  consolidated  to  another,  if  the  annuity  be 
in  arrear  and  the  abbot  brings  his  writ  of  annuity,  he  must  name  the  parson  of  the 
church  to  which  the  church  is  consolidated.  In  the  case  of  Reynokhon  v.  Bluke  and 
The  Bishnp  of  London,  the  Plaintiff  brought  Quare  impedit  for  hindering  him  from 
presenting  to  the  church  of  St.  Andrew's  Wardrobe  in  London  only,  and  in  his 
declaration  he  states  the  union  of  that  church  with  the  church  of  St.  Anne,  Blackfriars, 
and  he  claims  to  present  as  patron  of  St.  Anne  Blackfriars.  The  pleadings  are  in 
Levinz  Entries,  141  ;  and  that  was  a  union  of  a  vicarage  and  a  rectory,  and  the 
presentation  though  in  right  of  the  vicarage  was  only  to  the  church.  The  presenta- 
tions to  these  united  churches  have  been  the  same  as  in  the  present  instance,  as  appears 
by  the  case  cited  from  3  Wilson,  214.  From  these  instances  it  may  be  inferred,  that 
the  presentation  in  case  of  union  may  bo  cither  way,  and  that  this  is  a  projier  descrip- 
tion. Much  reliance  has  been  had  on  the  68th  section  of  the  act,  which  reserves  to  the 
several  parishes  their  distinct  rights.  Nothing  can  be  inferred  from  thence  in  respect 
to  the  incumbency.  It  was  a  cautious  proviso,  perhaps  necessary,  because  the  act 
unites  the  parishes,  whereas  at  common  law  the  churches  only  could  be  united.  The 
statute  of  4  W.  &  M.  relates  only  to  churches  united  by  the  17  Car.  2,  as  appears  by 
the  preamble. 

Per  Curiam.     Rule  discharged. 

(a)  Tit.  Quare  Impedit,  pi.  6.  In  the  edition  of  1566  this  entry  is  to  be  found 
fol.  479  b. 
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[398]     Cox  AND  Others,  Assignees  of  Emmott  a  Bankrupt,  v.  Morgan. 

April  29th,  1801. 

Payment  to  a  creditor  under  an  arrest  after  a  secret  act  of  bankruptcy  is  protected 

by  19  G.  2,  c.  32(a). 

This  was  an  action  for  money  had  and  received  to  the  use  of  the  Plaintiffs.  The 
general  issue  was  pleaded,  and  the  cause  came  on  to  be  tried  before  Lord  Eldon,  Ch.  J., 
at  the  Guildhall  Sittings  in  last  Hilary  Term,  when  a  verdict  was  found  for  the 
Plaintiffs  for  451.  18s.  9d.  subject  to  the  opinion  of  the  Court  on  the  following  case  ;  — 

The  bankruptcy  of  Juhn  Emmott  was  proved,  and  the  assignment  to  the  Plaintiffs. 
The  commission  was  date:l  the  14th  August  1799.  The  act  of  bankruptcy  was  the 
lying  in  prison  hereafter  stated.  Emmott  was  arrested  at  the  suit  of  one  Dixon  on 
the  31st  October  1798,  and  committed  to  the  Fleet  on  that  arrest  on  the  6th  November. 
He  remained  in  the  Fleet  on  that  account  till  the  16th  February  1799,  when  he  was 
discharged.  Emmott  had  a  partner  named  Bray  who  was  abroad  before  he  went  to 
the  Fleet;  the  partnership  was  indebted  to  Morgan  the  Defendant  in  the  sum  of 
441.  13s.  9d.  on  a  bill  of  exchange  accepted  by  Emmott  and  Bray,  on  the  partnership 
account.  The  bill  not  being  paid,  Morgan  proceeded  by  original  against  Emmott  and 
Bray,  for  the  purpose  of  outlawing  Bray,  on  the  14th  November  1798,  and  employed 
a  sheriff's  officer  to  arrest  Emmott,  who  could  not  find  him.  An  alias  was  taken  out, 
and  the  sheriff's  officer  went  to  his  house  and  was  told  he  was  in  the  country.  He 
afterwards  met  with  him  at  bis  house  and  arrested  him  at  the  suit  of  Morgan,  on  the 
23d  February  1799.  He  told  the  officer  he  was  just  returned  from  Portsmouth. 
Emmott  immediately  paid  Morgan's  attorney  the  441.  13s.  9d.  and  II.  5s.  for  interest, 
which  was  paid  over  to  Morgan.  Neither  Morgan  nor  any  one  concerned  for  him 
personally  knew  that  Emmott  had  been  in  the  Fleet,  had  committed  an  act  of  bank- 
ruptcy, or  that  he  was  in  insolvent  circumstances. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  Plaintiffs  were  entitled 
to  recover?  If  the  Court  should  be  of  that  opinion,  the  verdict  to  stand;  if  not,  a 
verdict  to  be  entered  for  the  Defendant. 

[399]  Runnington  Serjt.,  for  the  Plaintiffs.  The  question  arising  upon  this  case 
for  the  consideration  of  the  Court  is.  Whether  the  payment  to  the  Defendant  of  the 
441.  13s.  9d.  is  a  payment  protected  by  19  Geo.  2,  c.  32?  That  act  provides,  "that 
no  creditor  in  respect  of  goods  sold  to  the  bankrupt  or  bills  of  exchange  drawn, 
negociated  or  accepted  by  the  bankrupt  in  the  usual  and  ordinary  course  of  trade 
and  dealing,  shall  be  liable  to  refund  to  the  assignees  any  money,  which  before  the 
suing  forth  of  the  commission  was  really  and  bona  fide,  and  in  the  usual  and  ordinary 
course  of  trade  and  dealing  received  by  .such  person  before  notice  of  the  bankruptcy 
or  insolvency."  It  is  contended,  that  the  payment  in  this  case  was  a  payment  within 
the  terms  of  the  act.  It  is  admitted  indeed,  that  the  Defendant  had  no  notice  of  the 
act  of  bankruptcy,  but  it  remains  to  be  considered  whether  this  payment  was  in  the 
usual  and  ordinary  course  of  trade  and  dealing  ?  It  may  be  difficult  perhaps  to  define 
the  precise  meaning  of  those  words,  but  it  is  hardly  possible  to  contend  that  a  pay- 
ment made  in  consequence  of  an  arrest,  is  a  payment  in  the  usual  and  ordinary  course 
of  trade  and  dealing.  Is  it  usual  or  ordinary  for  a  merchant  to  refuse  to  pay  his  just 
debts  unless  compelled  by  law'  The  Court  will  rather  confine  the  terms  used  in  the 
act  of  parliament  to  a  case  in  which  the  party  paying  has  the  free  exercise  of  his 
discretion  whether  he  shall  pay  or  not.  Indeed  the  very  act  of  suing  out  a  writ 
against  a  party  puts  an  end  to  the  usual  and  ordinary  course  of  dealing.  It  is  clear 
that  unless  the  case  come  precisely  within  the  terms  of  the  act,  the  Court  will  not 
protect  the  payment:  for  in  Fenwn  v.  Hall,  2  T.  R.  618,  a  payment  by  the  drawee 
of  a  bill  of  exchange  received  from  a  third  person  for  the  sale  of  an  estate,  the  drawee 
having  become  bankrupt  without  the  knowledge  of  the  holder,  was  held  not  to  be 
protected,  because  the  holder  had  given  time  to  the  drawee.  The  case  ex  parte 
Congleton,  3  Bro.  Chan.  Cas.  47,  is  to  the  same  effect.  It  is  true  that  previous  to  the 
case  of  Vernon  v.  Hall  it  was  held  in  Calvert  v.  Lingard,  sittings  coram  Lord  Lough- 

(rt)  Vide  Newton  v.  Chantler,  7  East,  138.  Hovil  v.  Browning,  7  East,  154.  Hanvood 
V.  Lomas,  11  East,  127.  Southey  v.  Butler,  3  B.  and  P.  237.  Baylei/  v.  Schofield,  1  M. 
and  S.  338,  349. 
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borough,  1783,  cited  in  5  T.  K.  '200,  and  2  H.  Ul.  335,  thai  payment  under  an  arrest 
was  within  the  statute.  The  same  was  also  decided  in  Holmes  v.  JFennintjton  (a), 
Trin.  30  Geo.  3,  in  the  [400]  Court  of  Exchequer.  With  respect  to  the  first  of  those 
cases  it  appears  to  be  only  a  Nisi  Prius  decision,  and  there  is  no  report  of  [401]  the 
case;  and  in  the  second  a  reason  is  given  which  does  not  seem  sound,  viz.  that  the 
party  hacj  used  nothing  but  due  diligence.     But  that  reason  is  only  applicable  to  cases 

(a)  Ilohnes  v.  Wcnnington  (b).     In  the  Exchequer,  Trin.  30  Geo.  3. 

This  was  an  action  brought  to  recover  back  money  paid  by  a  trader  after  a  secret 
act  of  bankruptcy  to  his  creditor,  who  had  arrested  him  for  the  money  ;  the  debt 
having  been  contracted  in  the  course  of  trade,  the  payment  having  l)een  raa'le  a  few 
days  after  the  arrest  ami  in  consequence  thereof,  and  whilst  he  was  under  the  bankrupt 
confinement.  The  question  at  the  trial  was,  whether  this  was  a  payment  in  the  course 
of  trade  and  piotecied  by  the  statute  19  Geo.  2,  c.  32,  f.  1?  Eyre,  Chief  Baron,  on 
the  trial  was  of  opinion  that  the  payment  was  protected  by  that  statute. 

Wood  for  the  I'laintitV.  Had  it  been  meant  that  any  bona  fide  payment  should 
come  within  the  statute,  the  statute  would  have  so  expressed  it;  but  there  must  be 
more  than  a  bona  fide  payment;  the  payinent  must  be  in  the  usual  course  of  trade 
and  dealing.  Can  it  be  said  that  a  payment  by  a  man  under  duress  is  a  payment 
in  the  course  of  trade?  The  preamble  of  the  statute  is  the  best  exposition  of  what 
is  a  payment  in  the  course  of  trade  ;  that  .shews  what  the  statute  means  by  such 
a  payment.  Payment  tuider  duress  of  imprisonment,  as  suffering  himself  to  be 
airested,  to  have  executions  against  him,  &c.  is  not  in  the  usual  course  of  trade;  it 
is  an  interruption  at  least  of  bis  trade,  if  not  a  total  stoppage  of  it.  Both  duress  of 
imprisonment  and  duress  of  goods  shew  insolvency.  The  payment  must  not  oidy  be 
bona  fide,  but  in  the  usual  course  of  trade.  It  is  not  necessary  he  should  be  insolvent 
with  respect  to  every  body ;  arrest  or  execution  either  in  body  or  goods  preceding 
payment  shews  insolvency  to  the  party  suing  at  least;  ami  that  the  i):iymout  is  not 
in  the  usual  course  of  trade.  Payment  in  the  usual  course  of  trade  is  when  bills  are 
didy  paid  and  honoured  without  driving  a  party  to  arrest,  on  failure  of  pa^'ment.  As 
to  the  case  of  J^ernon  awl  others,  assignees  of  Tijlcr  v.  Ilankeij,  2  Term  Kep.  113,  there 
was  a  pietty  strong  notice  of  the  act  of  bankruptcy.  With  respect  to  Foster  v.  Allen- 
son,  2  Terra  Kep.  479,  in  that  case  no  commission  issued. 

Mauley  on  the  same  side.  Payment,  and  in  the  usual  and  ordinary  course  of  trade 
and  dealing,  aie  both  requisite.  Vernon  v.  Hall,  2  Term  Rep.  648,  goes  to  shew  both 
requisite,  because  there  the  |)ayment  was  bona  fide  and  would  have  been  good  if  in 
the  course  of  trade,  which  the  Court  held  it  was  not.  In  the  case  of  Calvert  v. 
Lingard,  Lord  Ijoughborough  does  not  in  summing  up  at  all  mention  or  advert  to  the 
usual  course  of  trade  and  dealing.  There  is  no  decision  since  the  act,  that  an  arrest 
shall  protect  a  payment  subsequent  to  an  act  of  bankruptcy  ;  but  it  is  clear  that  if 
followed  u|)  by  a  commission  and  assignment,  it  has  relation  to  the  bankruptcy,  and 
avoids  the  payment  and  all  mesne  acts,  1  Salk.  111.  The  case  of  Billon  v.  Ilycle  and 
Mitchell,  1  Atk.  126,  is  decisive  to  shew  that  the  relation  avoids  ijayraent,  judgment, 
executions,  and  all  legal  acts,  though  Lord  Ilardwicke  afterwaids  held  that  it  appeared 
in  that  case  that  the  bills  were  really  paid  in  the  usual  course  of  trade.  The  act  of 
suing  out  the  writ  determined  the  usual  course  of  trade  and  dealing  between  the 
parties ;  and  it  may  be  difficult  to  define  accurately  what  course  of  trade  was  in  the 
meaning  of  legislature  uidess  such  as  subsists  between  merchat)t  and  merchant,  viz. 
payment  on  the  usual  credit  given.  In  the  case  where  payment  has  been  upon  an 
arrest,  the  Court  have  pointedly  laid  hold  of  the  circumstance  that  the  payment  was 
before  the  act  of  bankruptcy.  It  is  singular  they  should  lay  hold  of  that,  if  after 
bankruptcy  it  would  have  been  good. 

Eykk,  Chief  Baron.  Those  cases  only  decide  what  shall  impeach,  not  what  shall 
jirotect  the  assignment,  but  do  not  determine  how  payment  after  the  act  of  bankruptcy 
should  be. 

Manley.  The  Judges  have  often  lamented  that  the  Courts  had  not  stuck  more 
closely  to  the  words  of  acts  of  parliament,  particularly  in  the  poor  laws,  and  thought 
that  if  they  had  not  brought  cases  within  them  by  way  of  analogy  they  would  thereby 
have  avoided  great  confusion.     Here  the  debt  was  contracted  in  the  usual  course  of 

(i)  And  see  Hovil  v.  Brovming,  1  East,  154,  160. 


2  BOS.  &  PHL.  402.  eOX    V.MORGAN  1351 

of  payment  before  the  act  of  bankruptcy,  which  always  turn  on  the  point  of  fraudulent 
preference ;  whereas  in  the  case  of  a  payment  between  the  act  of  bankruptcy  and  the 
commission,  it  is  not  only  necessary  that  it  should  be  made  bona  tide,  but  that  it 
should  be  made  by  the  bankrupt  in  the  course  of  the  trade.  The  cases  of  Bradley  v. 
Clark,  5  T.  R.  197,  and  Pinkerlon  v.  Marshall,  2  H.  Bl.  334,  clearly  shew  that  the 
19  Geo.  2,  c.  32,  must  be  confined  to  the  eases  therein  expressed,  and  that  any 
deviation  from  the  usual  course  of  payment  in  the  way  of  trade  will  prevent  it  from 
attaching. 

Lens,  Serjt.,  contra.  The  circumstance  of  this  payment  having  been  made  by 
compulsion  brings  the  case  more  fully  within  the  meaning  of  the  statute  than  if  it  had 
been  made  voluntarily.  The  object  of  the  statute  was  to  protect  all  bonS,  fide 
payments  to  creditors  in  respect  of  goods  sold  or  bills  drawn  in  the  usual  course  of 
trade.  Now  the  debt  in  question  arose  upon  a  bill  of  exchange  drawn  in  the  course 
of  trade  ;  and  as  the  payment  was  obtained  by  compulsion  it  proves  that  the  payment 
was  [402]  made  bona  fide  and  without  collusion  between  the  parties.  If  there  be 
uo  secret  understanding  between  the  parties,  the  payment  must  be  considered  as  made 
in  the  course  of  trade,  for  it  certainly  is  not  contrary  to  the  course  of  trade  for  a 
creditor  to  enforce  payment  of.  his  debt  by  such  means  as  the  law  authorizes.  As 
there  have  already  been  two  decisions  upon  this  precise  point  the  Court  will  not  now 
set  the  question  afloat  again.  The  ease  of  Calvert  v.  Lingard  was  not  a  mere  nisi  prius 
determination  ;  for  the  opinion  of  Lord  Loughborough  was  afterwards  confirmed  by 
the  whole  Court  of  Common  Pleas,  as  appears  from  the  words  of  Lord  Chief  Baron 
Eyre  in  Holmes  v.  JVennington.  This  last  case  was  much  agitated  in  the  Exchequer, 
and  Mr.  Baron  Hothara,  in  giving  his  opinion,  said,  "Though  it  be  difficult  to  draw 

trade  and  dealing,  but  the  payment  was  after  an  arrest,  shall  that  protect  him  when 
the  statute  does  not?  Case  of  Vernon  and  Hall  is  exactly  like  this,  except  that  the 
present  was  a  compulsory  payment. 

Eyre,  Chief  Baron.  I  decided  this  at  Nisi  Prius  with  very  great  doubt — I 
thought  that  tying  up  the  words  "in  the  usual  course  of  trade  and  dealing"  too 
closely  would  be  very  mischievous  to  the  public ;  but  I  found  a  difficulty  in  drawing 
a  line  to  satisfy  my  own  mind  ;  I  thought  a  payment  on  arrest  within  it,  and  I  did 
not  then  know  of  the  case  in  the  Common  Pleas.  What  a  debt  contracted  in  the 
usual  course  of  trade  and  dealing  is,  is  easy  to  be  ascertained  ;  but  as  to  payment  in 
the  course  of  trade  and  dealing  it  is  difficult  to  draw  the  line.  Mr.  Wood  defines  it 
to  be  a  payment  according  to  the  terms  of  the  contract:  but  it  would  be  very 
mischievous  to  say  that  payments  must  be  strictly  according  to  the  terras  of  the 
contract,  or  punctually  made  ;  for  that  would  shake  almost  all  the  payment  in  the 
city.  Suppose  a  merchant  says,  call  next  week,  cash  is  low ;  and  the  creditor  calls 
again  and  is  paid,  can  any  man  doubt  that  it  is  a  good  payment  1  Suppose  he  calls 
two  or  three  times?  As  to  what  is  said,  that  an  arrest  shews  insolvency,  that  is 
a  circumstance  in  evidence  from  which  a  Jury  may  infer  notice  of  it,  but  it  is  by  no 
means  decisive,  and  it  must  be  something  decisive  to  mark  the  line.  If  it  be  not 
evidence  of  insolvency,  it  is  nothing  but  diligence  to  get  his  payment,  and  that  ought 
not  to  defeat  it.  The  other  part  of  the  act  is  more  definite  and  more  capable  of  being 
carried  into  execution.  The  inclination  of  my  opinion  without  authorities  was  to 
have  held  it  a  good  payment,  and  I  should  have  so  determined,  though  with  difficulty 
in  my  own  mind  ;  but  I  am  glad  to  be  relieved  from  that  difficulty  by  an  authority 
in  point.  I  allude  to  the  case  in  Common  Pleas,  and  on  talking  with  the  Judges  of 
that  Court,  I  find  they  are  of  that  opinion.  In  the  case  of  Vernon  and  Hall  the  doubt 
was  whether  the  nature  of  the  debt  was  not  changed,  having  become  a  loan,  and  no 
longer  a  debt  within  the  statute.  I  acquiesce  in  the  determination  of  the  Court  of 
Common  Pleas,  arrests  are  now  very  frequent,  not  on  the  ground  of  insolvency,  but 
of  quickening  payments,  which  are  within  the  statute. 

HOTIIAM,  Baron.  I  am  satisfied  with  the  opinion  of  the  Lord  Chief  Baron  :  though 
it  be  difficult  to  draw  the  line,  yet  it  is  clear  that  the  statute  is  a  remedial  law  ;  it 
ftieans  to  extend  to  payments  made  without  improper  motives  on  either  side.  I  there- 
fore think  this  payment  is  protected. 

Perryn  and  Thompson,  Barons,  were  entirely  of  the  same  opinion. 

Rule  discharged  without  costs. 
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a  line,  yet  it  is  clear  tbat  the  statute  is  a  remedial  law,  and  meaos  a  payment  without 
improper  motive  on  either  side." 

Cockell,  Serjt.,  amicus  curiiu,  said,  that  he  recollected  a  case  before  Mr.  Justice 
BuUer  where  a  party  having  committed  an  act  of  baiiknipluy  which  was  unknown  to 
a  creditor,  the  latter  obtained  payment  of  his  debt  by  arrest,  the  assignees  brought 
an  action  to  recover  the  amount,  and  the  learned  Judge  held  that  the  payment  was 
protected. 

Cur.  adv.  vult. 

On  this  day  the  learned  Juilges,  not  being  unanimous,  delivered  their  opinions 
seriatim. 

Chambke,  J.  This  is  an  action  for  money  had  and  receivud  by  the  Defendants 
for  the  use  of  the  Plainlitfs  in  their  character  of  assignees  of  the  bankrupt.  The 
matter  comes  before  the  Court  upon  a  special  case,  reserveil  on  the  tiial  of  the  cause 
before  Lord  Eldon  at  Guildhall,  and  ihe  only  question  that  has  been  argued  (and  as 
it  seems  to  me  the  only  question  that  can  be  made)  is,  whether  the  payment  of  the 
money  for  which  the  action  is  brought,  and  which  was  made  by  the  bankrupt  to  the 
Defendant  after  an  act  of  bankruptcy  and  under  the  circumstances  stated  in  the  case, 
is  a  payment  protected  by  the  statute  19  Geo.  2,  c.  32,  s.  1,  or  noti  The  circum- 
stances under  which  the  payment  was  made  are  these — that  the  bankrupt  was  arrested 
at  the  suit  of  a  creditor  on  the  31st  October  1798,  was  [403]  committed  to  the 
Fleet  the  Gth  November,  and  continued  in  prison  under  that  arrest  till  the  IClh 
February  1799,  when  he  was  discharged.  He  had  a  partner  named  Bray,  who  wont 
abroad  before  the  bankrupt  went  to  the  Fleet,  and  they  became  indebted  to  the 
Defendant  by  the  acceptance  of  a  bill  of  exchange  on  their  partnership  account. 
While  the  bankrupt  was  in  prison,  on  the  Hth  November  1798,  the  Defendant  sued 
out  an  original  against  the  bankrupt  and  Bray,  meaning  to  out-law  Bray.  The  officer 
could  not  find  the  bankrupt  to  arrest  him.  An  alias  was  sued  out ;  the  officer  was 
told  at  his  house  ho  was  out  of  town,  but  on  the  23d  February  (7  days  after  his 
discharge)  the  officer  met  him  and  arrested  him,  and  was  told  by  him  ho  was  just 
returned  from  Portsmouth  ;  upon  that  arrest  he  paid  the  debt  to  the  present  Defen- 
dant's attorney.  The  Defendant  had  no  knowledge  of  bis  imprisonment,  his  bankruptcy, 
or  insolvency.  Under  these  circumstances  I  am  of  opinion,  tbat  the  payment  is  not 
protected  by  the  statute.  I  should  have  given  this  opinion  with  much  more  satis- 
faction to  myself  if  it  had  been  fortified  by  those  of  the  rest  of  the  Court ;  but  I 
stand  single  in  my  opinion  here,  both  my  Brothers  tliinking  difl'erenlly  from  me 
upon  the  subject,  and  I  am  also  opposed  by  the  authority  of  a  determination  of  the 
Court  of  E.xchequer,  which  (though  there  are  matoiial  circumstances  in  the  present 
case  which  did  not  occur  in  that)  is  a  case  in  point  as  to  the  general  question  of 
a  payment  under  an  arrest  being  protected  by  the  statute.  That  decision  too  is 
strengthened  by  and  in  a  considerable  degree  founded  upon  a  determination  of  Lord 
Loughborough  at  Nisi  Prius,  which  I  learn  from  my  Brother  Heath  was  confirmed 
in  this  Court.  I  find  from  some  notes  I  have  procured  of  what  was  said  by  the  Court 
at  Nisi  Prius,  that  a  writ  in  that  case  had  been  sued  out,  but  whether  the  party  was 
arrested  I  do  not  know.  I  suppose  he  was.  I  am  sensible  of  the  weight  of  these 
authorities  and  of  the  respect  that  is  due  to  them,  though  there  are  distinguishing 
circumstances  in  the  present  case,  but  if  it  was  right  to  extend  the  act  so  far  as  is 
done  in  those  cases  I  do  not  know  what  distinction  is  to  be  relied  on.  I  feel  myself 
therefore  under  the  necessity  of  inijuiring  into  the  foundation  of  those  decisions.  I 
do  it  with  the  utmost  distrust  of  my  own  judgment,  but  if  I  find  no  ambiguity  in  the 
act,  and  think  (however  erroneously)  that  the  act  has  not  been  expounded  but  contra- 
dicted, I  feel  it  my  duly  to  adhere  to  the  authority  of  the  statute. 

[404]  Before  the  passing  of  this  act  I  take  the  law  to  have  been  clearly  settled, 
and  so  the  act  itstlf  supposes,  that  when  an  act  of  bankruptcy  had  been  committed, 
and  a  commission  issued  in  consequence  of  it,  the  property  of  the  bankrupt  was  by 
relation  so  vested  in  the  assignees,  that  any  disposition  of  it  by  the  bankrupt  after  the 
act  of  bankruptcy  was  void  as  against  the  creditors,  however  fairly  such  disposition 
was  made,  and  without  any  regard  to  its  being  a  voluntaiy  or  compulsory  payment. 
Payments  to  a  bankiupt  stand  upon  a  very  different  footing;  and  with  reason.  Even 
after  notice  of  the  act  of  bankruptcy  the  payment  may  be  good  if  made  under  legal 
compulsion,  for  an  act  of  bankruptcy  is  no  defence  against  the  action  of  the  person 
who  commits  it  unless  a  commission  is  taken  out  against  him,  and  it  is  not  the  fault 
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of  the  bankiupt's  debtor  if  the  delay  of  the  cieditors  in  suing  out  the  commission 
deprives  him  of  bis  defence ;  he  ought  not  to  increase  the  fund  by  paying  his  debt 
twice  over.     But  compulsion  against  the  bankrupt,  howuver  it  may  operate  in  protect- 
ing payment  before  the  act  of  bankruptcy  while   the   property  is  in   the  bankrupt 
himself,  (and  which  it  does  by  excluding  the  imputation  of  fraud),  can  have  no  effect 
in  protecting  payments  after  the  act  of  bankruptcy.     The  bankrupt  himself  does  not 
sutler  by  the  compulsion,  and  the  compelling  creditor  has  only  to  refuse   what   he 
ought  not  to   have  taken,  and   come  in   for   his  share  in   common   with    the  other 
creditors.     The  question  therefore  must  turn  upon  the  operation  of  the  statute,  and 
we  are  only  to  see  whether  the  payment  on  which   the   present  question  arises  is 
there  described.     The  recital  of  the  statute  is  not  immaterial :  it  states  the  frequent 
commission  of   secret  acts  of   bankruptcy  unknown    to   creditors   and    others    with 
whom    the  bankrupts  have  dealings  in  trade,  and   their  continuing  afterwards    to 
appear  publicly  and  carry  on  their  trade  and  dealing  by  buying  and  selling,  draw- 
ing, accepting,  and  negociating  bills,  and  paying  and  receiving  money  on    account 
thereof  in  the    usual    way   of  trade,  and   in   the   same  open  and   public  manner  as 
if   they   were    solvent  persons.      It  then  recites    the   discouragement  to  trade  and 
prejudice  to  credit,  from  permitting  payments  to  be  defeated  in  the  cases  and  under 
the  circumstances  above  mentioned,  and   enacts   that  no  person  who  is  or  shall  be 
really  and  bona  fide  a  creditor  of  any  bankrupt  for  or  in  respect  of  goods  really  and 
bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of  any  bill  or  bills  of  exchange 
really  and  bona  fide  drawn,  negociated  or  accepted  by  such  bankrupt  in  the  usual 
[405]  and  ordinary  course  of  trade  and  dealing,  shall  be  liable  to  refund  or  repay  to 
the  assignee  or  assignees  of  such  bankrupt  estate,  any  money  which  before  the  suing 
forth  such  commission  was  really  and  bona  fide,  and  in  the  usual  and  ordinary  course 
of  trade  and  dealing  received  by  such  person  of  any  such  bankrupt  before  such  time 
as  the  person  receiving  the  same  shall  know,  understand  or  have  notice  that  he  is 
become  a  bankrupt,  and  that  he  is  in  insolvent  circumstances.     The  nature  of  the 
debt  in  the  case  before  the  Court  is  not  denied  to  be  such  as  the  statute  describes, 
but  is  the  mode  of  payment  such  as  the  statute  requires  ?     The  debt  has  been  really 
paid.     It  is  stated  (and  so  we  must  take  the  fact  to  be,  though  I  think  the  circum- 
stances would  have  warranted  a  contrary  conclusion)  to  have  been  paid  without  the 
Defendant's  knowledge    of    bankruptcy  or  insolvency  ;  but  that  is  not  all  that  the 
statute  lequires.     It  is  further  required,  to  be  the  usual  and  ordinary  course  of  trade 
and  dealing,  and  on  those  words  the  question,  or  at  least  my  difficulty  arises.     I  have 
endeavoured  to  obtain  an  account  of  the  two  authorities  wherein  a  payment  under  an 
arrest  has  been  held  to  be  protected,  and  to  my  great  disappointment  I  find  little  or 
uo  argument  applied  to  the  very  important  words  I  have  last  alluded  to,  but  a  good 
deal  to  a  circumstance  on  which  the  statute  is  totally  silent,  namely,  a  compulsive 
payment,  which  was  undoubtedly  bad  before  the  act.     In  the  case  at  Nisi  Prius  the 
question  is  considered  as  a  question  of  notice  of  insolvency,  and  what  is  presumptive 
evidence  of  such  notice,  or  of  collusive  payments  and  preferences.     It  is  said  that  a 
knowledge  of  the  debtor's  being  poor  or  in  failing  circumstances  would  not  vitiate  the 
payment,  and  that  compulsive  payments  were  meant  by  the  act  to  be  protected.     They 
are  protected  before  the  act  of  bankruptcy,  but  the  Act  of  Parliament  I  think  has  no 
view  whatever  to  compulsive  payments   either   before  or   subsequent  to  the  act  of 
bankruptcy.     The  argument  of  the  Court  of   Exchequer,  though  expressing   great 
doubts  on  the  subject,  disposes  of   the  language  of  the  act  on  which  the  question 
arises  in  a  way  that  would  solve  every  difficulty  in  every  case :  it  cuts  the  knot  at 
once.     It  is  said  to  be  easy  to  ascertain  what  is  a  debt  contracted  in  the  course  of 
trade,  and  therefore  the  decision  in  Vernon  and  Hall  is  approved  of,  but  as  to  pay- 
ments in  the  usual  and  ordinary  course  of  trade  and  dealing,  it  is  said  to  be  difficult 
to  draw  the  line.     Then  an  inaccurate  definition  of  such  payments  supposed  to  have 
been  used  in  argu-[406]-ment  by  the  counsel  is  controverted,  and  we  hear  no  more  of 
those  words  or  of  any  construction  of  them,  they  are  in  effect  expunged  from  the 
statute,  and  what  follows  amounts  only  to  this,  that  the  circumstance  of  an  arrest  can 
only  be  used  as  evidence  to  be  left  to  a  jury,  of  notice  of  insolvency,  and  that  if  not 
evidence  of  such  notice  it  is  nothing  but  diligence  to  get  payment,  a  means  to  quicken 
the  payment  which  ought  not  to  defeat  it,  and  that  it  is  sufficient  that  there  is  no 
improper  motive  on  either  side.     As  to  the  difficulty  of  defining  what  are  payments 
iu  the  usual  and  ordinary  course  of  trade  and  dealing,  without  feeling  much  of  that 
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difficulty  it  may  be  siitiieient  for  me  to  e&y,  that  it  is  not  necessary  in  deciding  one 
case  upon  an  Act  of  Pailiament  to  decide  all  the  cases  that  may  possibly  happen,  and 
that  if  in  the  case  before  us,  we  can  say,  that  the  payment  was  not  in  the  usual  and 
ordinary  course  of  trade  and  dealing,  wo  have  no  occasion  to  go  further ;  I  have  no 
difficulty  in  saying,  that  I  admit  that  diligence  in  procuring  payment  of  a  debt  used  in 
the  common  and  ordinary  way  would  not  of  itself  defeat  a  (jayraent ;  I  have  as  little 
difficulty  in  saying,  that  it  is  no  part  of  the  purview  of  the  act  to  atford  particular 
protection  to  diligence  or  activity  in  recovering  debts;  on  the  contrary  the  intention 
is  manifestly  to  protect  only  those  who  are  deluded  by  specious  appearances  of  solvency 
and  credit;  and  though  it  be  true  that  improjjer  motives  or  knowledge  of  insolvency 
may  vitiate  payments  otherwise  good,  yet  puiily  of  motives  alone,  without  the  con- 
currence of  the  other  circumstances  required  by  the  statute  will  not  give  validity  to 
such  payments  made  after  the  act  of  bankruptcy.  The  intention  of  the  act  is  not 
generally  to  authorize  creditors  to  retain  what  they  had  received  without  knowledge 
of  insolvency  :  it  is  to  place  creditors  of  a  particular  description,  and  under  particular 
circumstances,  in  a  better  situation  than  the  general  mass  of  creditors.  That  being 
the  object  of  the  act,  it  was  necessary  in  order  to  prevent  litigation  and  the  extension 
of  the  act  to  persons  not  intended  to  receive  the  benefit  of  this  preference,  to  describe 
with  precision  the  condition  of  those  who  were  to  have  the  preference  ;  the  legislature 
have  done  it  with  guarded  attention,  by  using  as  definite  and  restrictive  language  as 
could  well  be  found  to  answer  that  purpose.  To  pievent  the  efTcct  of  any  ambiguity 
in  the  meaning  of  the  word  "usual"  they  add  the  word  "ordinary."  The  payment 
must  not  oidy  be  in  that  course  of  trade  and  dealing  which  is  [407]  usual,  but  it  must 
be  that  which  is  in  the  ordinary  use.  The  propriety  of  confining  the  act  to  its 
declared  objects  is  distinctly  stated  by  Lord  Kenyon,  in  the  case  of  Bradly  v.  Clarke, 
5  Term  Rep.  He  says,  "  The  Legislature  have  chosen  to  use  particular  words  and  to 
confine  the  remedy  to  particular  cases.  The  statute  only  extends  to  two  cases  of 
which  this  is  neither.  Whether  or  not  it  would  have  been  wise  to  have  extended 
this  provision  to  all  cases  I  will  not  presume  to  determine,  though  I  cannot  refrain 
from  observing,  that  had  that  been  the  case  all  the  property  of  a  bankrupt  might  be 
conveyed  to  one  creditor  to  the  exclusion  of  the  rest.  In  determining  on  this  Act  of 
Parliament  it  is  sufficient  to  say,  that  this  case  is  not  within  the  words,  nor  as  far  as 
I  can  collect,  the  intention  of  the  act;  though  had  it  clearly  and  indisputably  appeared 
to  have  come  within  the  meaning  of  the  act,  I  should  have  been  inclined  to  have 
extended  it  to  this  case."  The  case  of  Vernon  and  Hall  (if  cases  were  necessary) 
appears  to  me  a  strong  authority  that  the  act  ought  not  to  be  extended  in  construction. 
If  it  be  said  that  that  case  applies  only  to  the  nature  of  the  debt  which  was  held  to  be 
turned  into  a  loan,  I  answer  that  the  words  of  that  part  of  the  clause  which  describes 
the  nature  of  the  debt  as  to  the  course  of  trade  are  exactly  the  same  with  those  which 
relate  to  the  mode  of  payment ;  the  debt  there  having  been  also  contracted  as  described 
in  the  act,  the  decision  may  properly  refer  to  the  mode  of  payment ;  but  whether  it 
does  or  not  the  case  proves  that  the  act  ceases  to  operate  when  circumstances  not 
referable  to  a  trading  are  introduced.  As  a  remedial  act  I  am  ready  to  give  it  every 
extension,  by  construction,  that  remedial  acts  are  entitled  to ;  but  no  piinciple  apply- 
ing to  the  construction  of  remedial  acts  authorises  the  extension  of  thera  contrary  to 
the  intention  of  the  Legislature.  It  may  also  be  remarked,  that  all  the  other  bankrupt 
laws  are  remedial ;  that  this  particular  act  trenches  upon  the  great  leading  principle 
of  the  bankrupt  laws,  that  of  securing  the  property  for  equal  distribution,  by  giving 
a  preference  to  a  particular  class  of  creditors ;  and  therefore  is  not  peculiarly  entitled 
to  have  its  operation  extended  by  construction.  It  is  time  to  resort  to  the  facts  of 
the  case  and  see  how  far  they  answer  the  description  contained  in  the  act.  When 
the  bankrupt  had  been  publickly  and  openly  carrying  on  his  business  we  nowhere 
learn,  we  have  no  act  of  trading  stated,  but  the  acceptance  of  the  bill  as  a  paitner 
with  another  person.  After  that  he  is  arrested  for  debt,  goes  lo  gaul  [408]  and  lies 
there  near  four  months.  After  that  act  of  bankruptcy  it  is  not  in  evidence  that  he 
ever  appeared  publicly  and  carried  on  his  trade  and  dealing  in  the  usual  way  of 
trade,  and  in  the  same  open  and  public  manner  as  if  he  was  a  solvent  person,  all  which 
circumstances  are  by  the  preamble  supposed  to  attach  themselves  to  the  situation  of 
the  bankrupt,  whose  payments  were  meant  to  be  ratified  by  this  act;  on  the  contrary, 
he  was  arrested  by  the  Defendant  within  a  week  after  his  discharge,  having  according 
to  his  own  account  gone  off  to  Portsmouth  in  the  meantime.     Was  the  Defendant 
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deluded  by  any  specious  appearances  of  solvency  at  the  time  of  the  payment?  He 
had  sued  out  an  original  against  the  two  partners  very  soon  after  the  b.ankrupt  went 
to  prison.  The  other  partner  was  gone  out  of  the  kingdom.  The  Defetidant  could 
not  be  found  by  the  officer ;  an  alias  became  necessary  ;  he  is  met  with  accidentally, 
not  having  been  found  at  his  own  house,  and  arrested  ;  to  deliver  himself  from  that 
arrest  he  makes  the  payment.  Can  we  say  this  is  a  payment  made  by  a  person 
carrying  on  his  business  as  a  solvent  man,  in  an  open  and  public  manner,  or  which 
comes  more  directly  to  the  enactment  of  the  statute.  Was  this  a  payment  in  the  usual 
and  ordinary  course  of  trade  and  dealing?  Are  sherifil's  bailiffs  the  parsons  who 
transact  the  affairs  of  merchants  and  traders  in  the  ordinary  course  of  trade  and 
dealing?  If  this  will  do  where  are  we  to  stop?  This  is  a  case  where  a  payment  has 
been  made  under  an  arrest,  but  why  stop  there  ?  Will  not  the  argument  go  equally 
to  protect  payments  after  suing  out  execution?  If  indeed  the  sheriff  seizes  and  sells 
the  effects,  that  may  not  be  considered  as  a  payment  by  the  party,  but  I  can  find  no 
difference  between  the  present  case,  and  cases  vphere  the  bankrupt  pays  the  money  to 
prevent  the  seizure,  or  to  redeem  the  goods  after  seizure,  or  even  to  redeem  his  person 
after  he  is  taken  upon  the  ca  sa. ;  and  payments  under  all  these  circumstances  we  are 
desired  to  consider,  as  made  under  appearances  of  perfect  solvency  on  the  part  of  the 
bankrupt,  and  in  the  ordinary  course  of  trade.  I  feel  the  weight  of  the  authorities 
against  the  opinion  I  am  delivering,  and  I  am  fully  aware  of  the  propriety  of  adhering 
to  former  decisions,  and  the  mischief  of  lightly  departing  from  them,  but  I  am  in 
some  degree  relieved  from  their  pressure  by  these  considerations,  that  the  attainment 
of  certainty  is  the  chief  reason  for  submitting  to  the  authority  of  such  determinations 
as  are  not  perfectly  satisfactory  in  respect  of  the  arguments  on  which  they  were 
founded,  and  that  in  my  view  of  [409]  the  case  before  us,  certainty  will  be  better 
attained  by  bringing  back  our  attention  to  the  language  and  meaning  of  the  act  of 
parliament  which  is  to  be  the  rule  of  our  conduct,  than  by  following  the  determina- 
tions ;  to  what  uncertainty  they  lead  we  have  an  instance  in  the  late  attempt  in  the 
Court  of  King's  Bench  to  bring  payments  to  carriers  for  the  carriage  of  goods  within 
the  protection  of  the  statute,  which  I  can  only  attribute  to  the  great  latitude  of  con- 
struction used  in  the  foimer  cases.  On  these  grounds  I  feel  myself  bound  to  give  my 
opinion,  that  the  payment  in  question  is  not  supported  by  19  Geo.  2,  and  that  the 
plaintiffs,  the  assignees,  are  entitled  to  recover. 

RooKE,  J.  In  this  case,  a  bill  drawn  bona  fide  and  in  the  ordinary  course  of  trade 
has  been  paid  after  an  act  of  bankruptcy,  immediately  upon  the  bankrupt's  being 
arrested,  and  neither  the  creditor  nor  any  one  concerned  for  him  knew  that  the 
bankrupt  had  committed  an  act  of  bankruptcy  or  was  in  insolvent  circumstances. 
The  question  is,  whether  this  payment  being  immediately  upon  an  arrest  is  a  payment 
in  the  ordinary  course  of  dealing?  or  whether  being  a  payment  by  legal  compulsion, 
it  is  not  out  of  such  ordinary  course?  In  deciding  this  question  I  think  I  ought  to 
look  to  the  effect  of  using  legal  diligence  in  other  cases  respecting  bankruptcy,  and  to 
see  in  what  light  courts  of  law  have  considered  it.  The  statute  1  Jac.  1,  c.  15,  s.  14, 
provides  "that  no  debtor  of  a  bankrupt  bo  hereby  endangered  for  the  payment  of  his 
debt  truly  and  bona  fide  to  any  bankrupt  before  such  lime  as  he  shall  understand  or 
know  that  he  is  become  bankrupt."  The  strict  construction  of  this  statute  would  be, 
that  if  he  did  understand  or  know  it,  his  payment  should  be  endangered  :  but  Courts 
of  law  have  held,  that  if  a  creditor  has  notice  of  a  bankruptcy  and  pays  under  legal 
coercion,  he  shall  be  protected.  See  3  Keble,  231.  Freeman,  349,  S.  C.  2  Term 
Rep.  479.  Here  then  a  payment  by  legal  compulsion  is  supported,  even  against  the 
obvious  construction  of  the  statute,  and  hence  I  conclude,  that  in  cases  of  bankruptcy 
payments  by  compulsion  of  law  are  favoured  and  protected.  The  words  of  the  statute 
19  Geo.  2  are  very  different  from  those  of  1  Jac.  1  ;  but  they  do  not  expressly  avoid 
payment  by  legal  coercion,  nor  exclude  them  from  protection  :  and  if  excluded,  they 
must  be  excluded  by  implication  only  :  and  such  implication  if  applied  to  the  whole 
clause  on  which  this  question  arises  will  go  a  great  way  indeed  to  invalidate  bona  fide 
payments  to  honest  creditors.  The  statute  19  Geo.  2,  so  far  as  respects  bills,  requires 
that  [410]  they  be  drawn,  negotiated,  or  accepted  really  and  bona  fide,  and  in  the 
usual  and  ordinary  course  of  trade  and  dealing.  Now  if  an  arrest  so  far  changes  the 
ordinary  course  of  trade  and  dealing  as  to  affect  the  payment  of  a  bill,  it  will  equally 
affect  the  drawing,  the  negociating,  or  the  accepting  it.  The  consequence  will  be,  that 
if  a  debtor  having  committed  a  secret  act  of  bankruptcy  is  arrested,  and  gives  or 
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accepts  a  bill  payable  at  a  future  ilay,  and  actually  pays  it,  and  ibcii  a  commission 
issues,  the  assigntes  may  recover  back  llie  money.  This  will  be  a  veiy  dangerous 
construction,  and  will  render  all  transactions  under  arrest  very  precarious.  It  baa 
been  suggested  that  payment  under  arrest  is  not  to  be  favoured,  because  the  arrest 
is  a  circumstance  which  should  raise  a  suspicion  of  insolvency.  If  so,  by  the  same 
reasoning,  payment  under  a  threat  of  arrest  will  be  equally  suspicious  ;  for  whether 
a  man  pays  before  the  bailifl'  arrests  him  or  after,  if  he  pays  under  the  terror  of  a 
gaol  ho  pays  under  compulsion  ;  and  the  compulsion  in  either  case  may  with  equal 
reason  raise  a  svis[)icion  of  insolvency.  If  a  threat  to  arrest  docs  not  alter  the  nature 
of  a  payment  and  lake  it  out  of  the  ordinary  course  of  dealing  (and  it  has  not  been 
contended  in  argument  that  it  does),  it  will  be  difficult  to  assign  any  sound  reason 
why  an  actual  arrest  shouKl  do  so.  There  are  stages  in  the  proceedings  between  the 
threat  and  the  actual  arrest  which  are  as  much  out  of  the  ordinary  course  of  dealing 
as  the  arrest  itself ;  and  what  line  shall  we  draw  by  our  discretionar}'  construction 
where  the  Legislature  has  drawn  none?  Shall  we  enquire,  Is  the  writ  purchased]  Is 
it  delivered  to  the  bailifl?  Is  the  bailiff  in  the  house"!  Has  he  seized  the  debtor] 
or.  Is  he  otdy  in  the  act  of  doing  it?  When  is  it  that  the  ordinary  course  ceases  and 
the  extraordinaiy  begins!  As  the  words  "usual  and  ordinary  course  of  trade  and 
dealing'  do  not  necessarily  exclude  transactions  either  by  menace  or  by  compulsion 
of  legal  process,  I  am  not  disposed  to  extend  them  to  either  case ;  they  are  general 
words,  and  they  may  be  intended  to  apply  to  the  case  of  undue  preference  ;  for  a  man 
may  be  disposed  to  pay  a  debt  really  and  bona  lide  due  from  a  desire  to  favour  a 
parlicidar  creditor,  and  may  go  out  of  the  ordinary  course  of  trade  and  dealing  to  do 
so.  Payments  under  legal  compulsion  having  been  favourably  considered  by  our 
courts  in  the  construction  of  1  Jac.  1,  I  think  they  ought  to  be  as  favourably  con- 
sidered in  the  construction  of  19  Geo.  2,  which  is  in  pari  materia.  Legal  coercion  is 
a  course  which  the  law  allows,  and  surely  if  we  attend  to  the  literal  con-[411]-slructii)n 
of  the  statute,  it  is  neither  unusual  nor  extraordinary,  nor  out  of  the  ordinary  course 
of  dealing  for  a  creditor  to  be  driven  to  arrest  his  debtor,  or  to  use  legal  diligence  in 
order  to  piocuro  payment.  The  taking  out  legal  process  does  not  depend  so  much  on 
the  real  credit  of  the  debtor  as  on  the  patience  or  impatience  of  the  creditor.  If  a 
creditor  is  obliged  to  call  three  or  four  times  on  a  debtor  before  he  can  obtain  payment, 
it  may  awaken  suspicion.  If  a  patient  creditor  does  this  and  receives  payment,  he  is 
protected.  Shall  we  say  that  if  a  harsh  creditor  c;ills  once,  and  then  arrests  and  is 
paid,  he  shall  refund  ?  Shall  we  consider  his  severity  as  a  proof  of  bis  debtor's 
insolvency  ?  The  statute  has  given  one  positive  criterion,  viz.  knowledge  of  the 
bankruptcy  or  insolvency  ;  and  has  also  required  that  the  transaction  shall  be  in  the 
ordinary  course  of  trade  and  dealing;  but  as  it  has  not  defined  what  that  ordinary 
course  must  be,  the  courts  of  law  must,  as  cases  arise,  declare  what  is  within  the 
ordinary  course  and  what  is  not.  I  have  now  given  my  reason  why,  upon  general 
principles,  I  think  that  arrest  or  legal  diligence  is  not  within  the  restriction  of  the 
statute  ;  but  if  it  were  a  doubtful  point  how  the  statute  shoidd  be  construed,  I  must 
consider  myself  as  bound  Ity  the  cunstiuction  it  has  already  received  in  two  Courts  in 
Westminstei-hall.  The  case  of  The  Assignees  of  Jones  v.  Lingard  was  tried  before 
Lord  Loughborough,  and  afterwards  was  heard  in  this  Court  on  a  motion  for  a  new 
trial.  There  the  creditor  bioughl  an  officer  with  the  writ  into  the  shop,  and  then  the 
debt  was  paid,  and  the  payment  was  held  to  be  good.  The  case  of  Holmes  v.  irennington 
was  decided  on  solemn  argument  in  the  Court  of  Exchequer.  These  cases  have  been 
cited  in  the  Court  of  King's  Bench,  in  the  case  of  Bradley  v.  Clarke,  Pasch.  1793, 
5  Term  Rep.  "iOO,  and  no  doubt  was  hinted  in  that  court  as  to  the  propriety  of  the 
decisions  :  yet  Lord  Kenyon  particularly  notes  how  right  it  is  to  adhere  to  the  words 
of  the  statute.  We  are  also  infoi  med,  that  the  late  Mr.  Justice  BuUer  ruled  the  same 
point  on  the  Northern  Circuit,  and  that  no  application  was  made  for  a  new  trial.  For 
these  re.isons  I  think  the  verdict  should  be  entered  for  the  Defendant. 

Heath,  J.  The  question  is,  whether  a  payment  to  a  tradesman  who  has  committed 
a  secret  act  of  bankruptcy,  to  a  creditor  who  has  arrested  him,  and  who  has  no 
knowledge  of  the  act  of  bankruptcy  or  of  the  insolvency  of  his  debtor,  be  good  within 
the  statute  of  19  Geo.  2? 

[412]  Before  that  statute,  it  was  the  policy  of  the  bankrupt  laws  in  all  cases  to 
deprive  the  bankrupt,  by  relation  to  his  act  of  bankruptcy,  of  the  power  of  disposing 
of  his  effects.    In  order  to  avoid  the  inconveuiences  arising  from  too  rigid  an  observance 
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of  this  principle,  the  act  in  question  was  made.  It  has  always  been  considered  as  a 
remedial  statute,  and  as  such  is  entitled  to  a  liberal  construction.  In  order  to  give 
validity  to  the  payment  of  a  bill  of  exchange,  it  must  be  drawn  and  the  money  received 
in  the  ordinary  course  of  trade.  In  my  apprehension  this  bill  had  both  requisites. 
Of  the  consideration  of  the  bill  there  is  no  question.  The  bill  was  due  before  it  was 
paid,  and  it  was  not  officiously  paid  by  the  bankrupt.  The  objection  is,  that  the 
payment  was  made  under  the  terror  of  an  arrest.  If  the  bill  had  been  paid  before  it 
became  due,  or  if  the  bankrupt  had  solicited  the  Defendant  to  receive  the  money,  those 
circumstances  would  have  vitiated  the  transaction,  and  would  have  brought  the  case 
within  the  statute.  It  is  objected  that  the  payment  is  under  an  arrest.  If  this  were 
to  be  the  ground  of  the  decision  it  would  introduce  great  uncertainty.  For  if  an  arrest 
will  vitiate  a  payment,  why  not  a  menace  ?  and  if  a  menace,  why  not  a  promise  of  some 
collateral  advantage]  There  are  two  principles  on  which  I  shall  found  my  judgment. 
The  first  is,  the  general  policy  of  the  law,  that  the  using  of  legal  diligence  is  always 
favoured  and  shall  never  turn  to  the  disadvantage  of  the  creditor.  The  maxim 
vigilantibus  et  non  dormientibus  suecurunt  jura  is  one  of  those  that  we  learn  on  our 
earliest  attendance  in  Westminster  Hall.  The  second  principle  is,  that  this  statute 
shall  receive  a  construction  agreeable  to  the  general  policy  of  the  bankrupt  laws, 
namely,  that  it  shall  not  be  in  the  power  of  the  bankrupt  to  dispose  of  his  effects 
after  his  bankruptcy  in  such  a  way  as  to  give  a  preference  to  a  favourite  creditor. 
Now  if  payment  under  an  arrest,  though  otherwise  in  a  due  course  of  trade,  were  to 
be  held  bad,  the  consequence  might  be,  that  if  in  the  same  day,  or  at  the  same  instant, 
two  creditors  should  apply  for  payment  of  their  respective  demands,  the  bankrupt 
might  make  a  good  voluntary  payment  to  one  creditor,  and  refuse  payment  to  the 
other  till  there  had  been  some  menace  or  actual  arrest  made  to  vitiate  the  payment. 
I  can  see  no  inconvenience  from  this  construction.  If  it  be  said,  that  the  creditors 
under  an  arrest  might  sweep  away  all  the  effects  of  the  bankrupt ;  so  may  the  favoured 
creditor  under  a  voluntary  piyment :  and  the  latter  mischief  is  the  most  to  be  appre- 
hended. Therefore  I  am  of  opinion,  as  well  upon  the  general  policy  of  [413]  the 
law  that  favours  the  legal  diligence  of  creditors,  as  on  the  particular  policy  of  the 
bankrupt  laws,  that  this  is  a  good  payment  and  protected  by  the  statute  of  19  Geo.  2. 
If  the  case  were  doubtful,  the  decisions  ought  to  put  an  end  to  the  controversy.  I 
allude  to  the  cases  of  Calrert  and  Linyard  in  this  court,  and  of  Holmes  v.  IVennington. 
I  cannot  pass  over  in  silence  the  opinion  and  decision  of  the  late  Mr.  Justice  Buller, 
whose  judgment  will  always  have  the  greatest  weight  with  ma.  The  question  is  whether 
this  be  a  doubtful  ca?e  ?  A  case  may  not  be  the  less  doubtful  because  I  entertain  no 
doubt  on  the  subject;  but  that  is  doubtful  concerning  which  learned  men  differ.  For 
these  reasons  I  am  of  opinion,  that  the  Plaintiff  is  not  entitled  to  recover,  and  that  a 
verdict  should  be  entered  for  the  Defendant. 
Verdict  to  be  entered  for  the  Defendant. 


(In  the  Exchequer  Chamber.) 
Hill  Gent,  one,  &c.  v.  Halford  and  Another;  in  Error.     April  29th,  1801. 

A  note  promising  to  pay  "on  the  sale  or  produce,  immediately  when  sold,  of  the 
White  Hart,  St.  Alban's,  Herts,  and  the  goods,  &c.  value  received,"  cannot  be 
declared  upon  as  a  promissory  note  within  the  statute,  though  it  be  averred,  that 
before  the  actions  commenced  the  White  Hart  and  the  goods  were  sold  (a). 

Error  from  a  judgment  of  the  Court  of  King's  Bench  in  an  action  by  the  payee 
against  the  maker  of  a  promissory  note.  The  first  count  of  the  declaration  stated 
that,  "the  Plaintiff  in  error  made  and  signed  his  certain  note  in  writing,  commonly 
called  a  promissory  note  bearing  date  &e.  and  thereby  promised  to  pay  to  the  Defen- 
dants in  error  by  the  names  and  description  of,  &c.  the  sum  of  1901.  on  the  sale  and 
produce,  immediately  when  sold,  of  the  White  Hart,  St.  Alban's,  Herts,  and  the 
goods,  ifec.  (meaning  a  certain  messuage  or  dwelling-house  called  the  White  Hart, 

(rt)  Vide  Blanckenhagen  v.  Blundell,  2  B.  &  A.  417. 
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situate  at  St.  Albaii's,  in  the  county  of  Herts,  and  certain  goods  being  therein)  value 
received,  and  then  ;ind  there  delivered  the  said  note  to  the  Defendants  in  error;" 
after  alleging  the  liability  of  the  Plaintifl'  in  error  to  pay,  and  his  promise  as  usual, 
the  declaration  averred,  "that  afterwards  and  before  the  exhibition  of  the  bill  of  them 
the  Defendants  in  error,  to  wit,  on,  &c.  at,  &c.  the  said  messuage  or  dwelling  house 
called  the  White  Ilart,  and  the  goods  in  the  said  note  specified  were  sold,  whereby  the 
said  sum  of  money  [414]  in  the  said  note  specified  became  and  was  forthwith  and 
immediately  due  ami  payable  according  to  the  form  and  elFect  of  the  said  note,  where- 
of the  Plaintiif  in  error  then  and  there  had  notice."  There  were  other  special  counts, 
and  also  the  common  money  counts  and  conclusion.  On  this  declaration  judgment 
having  gone  by  default,  a  writ  of  imiuiry  was  executed,  and  the  Defendants  in  error 
recovered  general  damages. 

The  causes  now  assigned  for  error  were,  "that  by  the  record  aforesaid  it  appears, 
that  damages  have  been  assessed  for  and  adjudged  to  the  Defendants  in  error,  upon 
the  whole  of  their  said  declaration  generally  ;  whereas  it  appears  in  and  by  the  record 
aforesaid,  that  the  first  count  of  the  said  declaration  was  and  is  insufficient  in  law, 
and  that  no  damages  could  or  ought  by  law  to  have  been  assessed  or  adjudged  to 
the  said  Defendants  in  error  in  respect  thereof,  or  of  the  supposed  promise  and  under- 
taking therein  mentioned." 

Lawes  for  the  Plaintill's  in  error  contended,  that  the  note  on  which  the  first  count 
of  the  declaration  was  found  could  not  be  sustained  as  a  promissory  note,  inasmuch  as 
the  payment  thereof  was  made  to  depend  upcjn  a  contingency  which  might  never 
happen,  viz.  the  sale  of  the  White  Hart  Iini,  the  title  to  which  might  be  so  bad,  that 
no  purchaser  would  be  found.  He  cited  Daivkes  v.  Lord  Deloraine,  2  Bl.  782,  3  Wils. 
207,  S.  C.  and  Carlos  v.  Fancourt,  5  Term  Kep.  482. 

Wigley  contriV  In  those  cases  in  which  it  has  been  discussed  whether  a  note  pay- 
able upon  a  cotitingency  were  a  piomissory  note  within  the  statute,  the  question  has 
principally  turned  upon  the  point  whether  the  note  in  ((uestion  were  negotiable  or 
not ;  the  necessity  of  which  may  perhaps  be  doubtful.  With  respect  to  Carlos  v.  Fan- 
court  it  appears,  that  in  that  case  there  were  other  objections  to  the  Plaintiff's 
recovery  ;  for  though  the  note  was  made  payable  "  out  of  the  Defendant's  money 
which  should  arise  from  his  reversion  of  431.  when  sold,"  it  was  not,  as  in  this  case, 
averred  that  the  reversion  had  been  sold  ;  and  that  circumstance  was  observed  upon 
by  Mr.  Justice  Grose  in  his  judgment.  If  ever  there  was  a  note  depending  upon  a 
contingency,  it  was  that  which  in  the  case  of  Andrews  v.  Franklin,  1  Str.  24,  was  held 
to  be  a  good  note.  There  the  contingency  was,  after  a  certain  ship  should  be  paid 
off;  now  if  it  were  a  piivate  ship  no  wages  could  have  been  earned  uidess  the  ship 
arrived  ;  and  if  it  were  a  public  ship  the  wages  might  have  been  lost  by  desertion. 
In  Evans  v.  Underwood,  1  Wils.  262,  [415]  a  note  payable  upon  the  like  contingency 
to  the  former  was  held  good  :  and  in  Julian  v.  Shohrook,  2  Wils.  9,  the  Defendant 
having  accepted  a  bill  payable  when  in  cash  for  the  cargo  of  the  ship  "Thetis"  was 
held  liable  on  the  bill  notwithstanding  a  motion  in  arrest  of  judgment  on  the  ground 
of  its  being  a  conditional  acceptance.  Now  if  there  be  any  similarity  between  the 
situation  of  parlies  to  bills  of  exchange  and  promissory  notes,  it  is  between  the  situa- 
tion of  the  acceptor  of  a  bill  of  exchange  and  the  maker  of  a  promissory  note.  With 
respect  to  Daivkes  v.  Lord  Deloraine,  that  was  the  case  of  a  bill  of  exchange  payable 
out  of  a  particular  fund,  whereas  the  note  in  the  present  case  is  not  payable  out  of  a 
particular  fund,  but  only  at  a  particular  time,  which  time  is  alleged  in  the  declaration 
to  have  arrived.  Supposing  however,  that  this  note  is  not  negotiable,  yet  it  seems 
from  the  words  of  3  &  4  Ann.  c.  9,  s.  1,  that  an  action  may  be  maintained  upon  it, 
for  the  former  part  of  the  section  enacts,  that  where  promissory  notes  are  made  pay- 
able to  any  person  or  persons,  his  or  their  order,  or  unto  bearer,  the  sums  mentioned 
in  such  notes  shall  be  payable  to  such  person  or  persons,  without  any  reference  to 
their  negotiability ;  but  the  ensuing  part  of  the  same  section  only  mikes  them  assign- 
able or  indorsable  over  when  drawn  to  any  person  or  persons,  his,  her,  or  their  order. 
If  therefore  negotiability  be  of  the  essence  of  a  note,  and  the  words  of  the  statute  are 
to  be  construed  strictly,  no  man  can  declare  upon  a  note  which  is  not  made  payable 
to  order.  But  it  has  been  decided  in  nurrhcll  v.  Slocock,  2  Ld.  Raym.  1.';4.'5,  that  a 
promissory  note  payable  to  A.  B.,  without  adding  either  order  or  bearer,  is  a  good 
note  within  the  statute,  and  that  ease  has  since  been  recognized  in  Smith  v.  Kendall, 
6  Term  Rep.  123.     In  this  case  the  note  in  question  was  drawn  for  value  received  on 
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a  promise  to  pay  when  the  premises  at  St.  Alban's  should  be  sold,  and  there  is  an 
averment  in  the  declaration  that  the  premises  have  been  sold. 

The  Court  (absente  Lord  Eldon,  Ch.  J.)  were  clearly  of  opinion,  that  the  note  in 
question  could  not  be  declared  upon  as  a  promissory  note  within  the  statute. 

Judgment  reversed. 

[416]    Salkeld  Gent,  one,  &c.  v.  Lands.    May  4th,  1801. 

If  a  Defendant  being  arrested  upon  process  in  K.  B.  give  a  warrant  of  attorney  to 
confess  judgment;  and  be  afterwards  holden  to  bail  in  C.  B.  in  an  action  upon  that 
judgment,  the  Court  will  discharge  him  upon  a  common  appearance. 

The  Defendant  in  this  case  having  been  arrested  by  process  out  of  the  King's 
Bench,  gave  a  warrant  of  attorney  to  confess  judgment ;  on  that  judgment  the  present 
action  was  commenced,  and  the  Defendant  holden  to  bail.  A  rule  Nisi  having  been 
obtained  for  discharging  him  on  entering  a  common  appearance. 

Marshal],  Serjt.,  shewed  cause  and  contended,  that  the  Defendant  was  well  holden 
to  bail,  inasmuch  as  no  bail  had  ever  been  given  on  the  former  arrest,  and  therefore 
the  rule  that  bail  could  not  be  taken  in  infinitum  did  not  apply  here.  He  cited 
Kendall  v.  Carey,  2  Bl.  768,  where  a  Defendant  having  given  bail  in  error  upon  a 
judgment  in  the  King's  Bench,  and  afterwards  holden  to  bail  in  this  court  in  an  action 
of  debt  upon  the  same  judgment,  this  Court  refused  to  discharge  him,  Gould,  J., 
saying,  "  the  reason  of  this  practice  is  because  there  has  never  been  bail  given  in  this 
court." 

Cockell,  Serjt.  contr^,  insisted,  that  this  was  within  the  rule  that  no  man  should 
be  twice  holden  to  bail  for  the  same  cause  of  action,  and  that  the  custody  was  the 
same  as  in  the  former  arrest. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.,)  were  of  opinion,  that 
the  giving  a  warrant  of  attorney  to  confess  judgment  was  tantamount  to  giving  bail 
in  the  first  action,  and  that  the  Defendant  in  this  case,  if  held  to  bail  again,  would 
suffer  precisely  the  same  vexation  as  in  the  common  cases  to  which  the  rule  was 
allowed  to  extend. 

Kule  absolute. 

Robinson  v.  Dunmore.    May  4th,  1801. 

[Distinguished,  Bergheim  v.  Great  Eastern  Railway  Company,  1878,  3  C.  P.  D.  226.] 

If  A.  send  goods  by  B.  who  says  "  I  will  warrant  they  shall  go  safe,"  B.  is  liable  for 
any  damage  sustained  by  the  goods  notwithstanding  A.  send  one  of  his  own  servants 
in  B.'s  cart  to  look  after  them. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  Plaintiff,  at  the 
special  instance  and  request  of  the  Defendant,  would  deliver  to  the  Defendant  divers 
goods  and  chattels  (specifying  them)  to  be  taken  care  of,  and  safely  and  securely 
carried  and  conveyed  by  the  Defendant  in  and  by  a  certain  cart  of  Defendant  from 
A.  to  B.  and  there,  to  wit,  at  B.,  to  be  safely  and  securely  delivered  to  one  J.  S.  for 
certain  hire  and  reward  to  the  [417]  Defendant  in  that  behalf,  the  Defendant  under- 
took and  promised  to  take  care  of  the  said  goods  and  chattels,  and  safely  and  securely 
to  carry  and  convey  the  same  in  and  by  his  said  cart  from  A.  to  B.  and  there,  to  wit 
at  B.  safely  and  securely  to  deliver  the  same  to  the  said  J.  S.  ;  that  the  Plaintiff  did 
afterwards  deliver  the  said  goods  and  chattels  to  the  Defendant,  to  be  canied,  con- 
veyed, and  delivered  as  aforesaid.  And  that  although  the  Defendant  had  and  received 
the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet  he  did  not  take  care  of  the 
said  goods  and  chattels,  or  safely  and  securely  carry  or  convey  the  same  in  and  by 
his  said  cart  or  otherwise  from  A.  to  B.,  nor  there,  to  wit,  at  B.,  safely  and  securely 
deliver  the  same  to  the  said  J.  S.,  but  on  the  contrary  so  carelessly  conducted  him- 
self in  and  about  the  carriage  and  conveyance  of  the  said  goods  and  chattels,  that  a 
great  part  of  them,  to  wit,  &c.  through  his  negligence  were  wetted  and  damaged. 

The  Defendant  pleaded  Non  assumpsit. 

The  cause  coming  on  to  be  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Westminster 
Sittings. after  last  Hilary  Term,  it  appeared  in  evidence,  that  the  Plaintiff,  who  was 
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an  upholsterer,  having  occasion  to  send  some  furniture  into  the  country,  agreed  with 
one  Groves  a  caiman,  to  take  the  same  for  ten  guineas,  exclusive  of  tolls  ;  that  droves 
thinking  the  distance  too  great,  offered  the  Defendant,  who  also  kept  a  cart  and  horse, 
the  refusal  of  the  job,  who  agreed  to  undertake  it,  and  gave  Groves  half-a-giiinea  by 
way  of  gratuity;  that  the  Plaintiff  having  acceded  to  the  Defendant's  offer  to  go 
instead  of  Groves,  the  Defendant  brought  his  cart  to  the  Plaintiff's  house,  where  the 
goods  were  loaded  in  the  presence  of  the  Plaintiff  himself,  and  with  the  assistance  of 
two  of  the  Plaintiff's  servants ;  that  the  Plaintiff  having  observed  that  the  tarpaulin 
which  the  DefendaTit  had  brought  for  the  purpose  of  covering  the  cart  was  loo  small, 
the  Defendant  said,  "I  have  plenty  of  sacks,  and  I  will  warrant  the  goods  shall  go 
safe."  On  account  of  the  Defendant  being  a  stranger  to  the  Plaintiff,  the  latter  sent 
one  of  his  own  porters  with  the  cart  who  would  otherwise  have  gone  by  the  stage  ; 
that  this  porter  in  the  course  of  the  journey  paiil  a  person  for  watching  the  goods  one 
night ;  and  that  the  goods  in  the  course  of  the  journey  were  damaged  by  rain.  A 
verdict  was  found  for  the  Plaintiff  under  His  Lordship's  direction,  with  liberty  for 
the  Defendant  to  move  that  the  verdict  might  be  set  aside  and  a  nonsuit  entered. 

[418]  Accordingl}'  Williams,  Serjt.,  having  obtained  a  rule  Nisi  fur  that  purpose, 
was  this  day  called  upon  by  the  Court  to  support  the  rule.  It  does  not  appear  from 
the  evidence  that  the  Defendant  ever  had  such  possession  of  the  Plaintiffs  goods  as  to 
render  him  liable  in  the  character  of  a  common  carrier.  On  the  contrary  it  is  clear 
from  the  Plaintiff  having  sent  his  porter  to  accompany  the  cart,  that  he  never  intended 
to  relinquish  his  control  over  the  goods  ;  and  the  circumstances  of  the  loading  having 
been  made  at  his  house  and  under  his  inspection,  and  of  the  porter  having  paid  for 
watching  them  during  the  journey,  strongly  corroborate  that  idea.  In  this  case  there 
was  no  bailment :  the  Defendant  could  neither  have  maintained  trespass  or  trover. 
It  was  a  mere  contract  between  the  Plaintiff  and  Defendant,  that  the  former  should 
hire  and  the  latter  should  let  a  cart  and  horse  for  the  conveyance  of  the  Plaintill'a 
goods.  The  case  strongly  resembles  that  of  The  East  India  Compnni/  v.  Pullen,  1  Str. 
690,  where  the  Company  having  brought  an  action  against  a  lighterman,  it  appeared, 
that  as  soon  as  the  goods  were  put  into  the  lighter,  an  officer  of  the  company  went  on 
board,  and  put  the  company's  locks  on  the  hatches  :  and  Lord  Raymond,  Ch.  J.,  held 
that  the  goods  were  not  to  be  considered  as  ever  having  been  in  the  possession  of  the 
lighterman,  but  in  the  possession  of  the  Company's  servant  who  had  hired  the  lighter 
to  use  himself.  There  are  many  cases  in  which  persons  having  a  much  greater  control 
over  goods  than  the  Defendant  had,  are  yet  not  considered  as  having  the  possession  : 
such  are  the  cases  of  a  butler  who  hath  the  charge  of  his  master's  plate,  and  the 
shepherd  who  hath  the  charge  of  his  master's  sheep,  1  H.  P.  C.  506,  c.  43.  It  is  true 
that  in  the  present  case  the  Defendant  made  use  of  the  expression,  that  he  would 
warrant  that  the  goods  should  go  safe.  But  under  all  the  circumstances,  it  may  be 
argued,  that  it  was  not  his  intention  by  that  expression  to  do  any  thing  more  than 
enforce  his  own  opinion.  Admitting,  however,  that  the  Jury  have  decided  that  point 
against  the  Defendant,  yet  no  advantage  can  be  taken  of  the  warranty  in  the  present 
action,  since  the  averment  that  the  goods  were  delivered  to  the  Defendant  has  not 
been  substantially  proved. 

Heath,  J.  (stopping  Vaughan,  Serjt.,  for  the  Plaintiff). — The  Defendant  in  this 
case  is  not  charged  as  a  common  carrier  :  he  is  charged  on  a  special  undertaking  ;  and 
the  Jury  have  found  on  good  grounds  that  the  undertaking  staled  in  the  declaration 
was  made  by  the  Defendant.  They  have  decided  [419]  upon  considering  the  whole 
transaction,  that  the  words  used  by  the  Defendant  amounted  to  a  warranty  ;  and  we 
cannot  say  that  they  have  done  wrong.  It  is  quite  immaterial  to  this  case  whether 
the  Defendant  had  a  special  property,  or  any  property  whatever  in  the  goods  ;  or 
whether  he  could  have  maintained  an  action  of  trespass  or  trover.  He  must  have  had 
possession  of  them  for  the  purpose  of  carrying  his  contract  into  effect,  which  he  could 
not  have  done  without  such  possession. 

ROOKE,  J.  This  is  not  the  case  of  a  common  carrier,  for  the  Defendant  has  speci- 
ally undertaken  to  carry  the  goods  safely. 

Chambre,  J.  This  is  a  very  clear  case.  The  Defendant  is  not  a  common  carrier 
by  trade,  but  has  put  himself  into  the  situation  of  a  common  carrier  by  his  particular 
warranty.  As  to  possession,  that  seems  clearly  proved  by  the  circumstances  of  the 
case;  the  Defendant  attends  with  his  horse  and  cart  at  the  Plaintiff's  house,  where 
the  goods  are  delivered  to  him  and  put  into  the  cart  by  the  Plaintiff's  servants.     This 
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is  a  complete  possession.  How  is  this  affected  by  the  presence  of  the  Plaintiff's 
servant?  It  has  been  determined,  that  if  a  man  travel  in  a  stage  coach  and  take  bis 
portmanteau  with  him,  though  he  has  his  eye  upon  the  portmanteau  yet  the  carrier  is 
not  absolved  from  his  responsibility,  but  will  be  liable  if  the  portmanteau  be  lost  (a)'. 
In  this  case  the  Plaintiff  for  greater  caution  sends  his  servant  with  the  goods,  who 
pays  for  watching  them  because  he  apprehends  danger  of  their  being  stolen.  So  the 
man  who  travels  in  a  stage  has  some  care  of  his  own  property  since  it  is  more  for 
his  interest  that  the  property  should  not  be  lost  than  that  he  should  have  an  action 
against  the  carrier.  This  case  bears  no  resemblance  to  that  cited  from  Strange,  for 
there  the  decision  proceeded  on  the  usage  of  the  East  India  Company,  who  never 
intrust  the  lightertnen  with  their  goods,  but  give  the  whole  charge  of  the  property  to 
one  of  their  own  officers  who  is  called  a  guardian.  The  e\  idence  of  the  warranty  is 
perfectly  clear,  for  on  the  Plaintiff's  making  some  objection  to  the  smallness  of  the 
tarpaulin,  the  Defendant,  in  order  to  remove  that  difficulty,  informed  him  that  he 
had  plenty  of  sacks  to  cover  the  good?,  and  undertook  that  they  should  be  carried 
safe.  It  appears  to  me,  that  the  verdict  is  perfectly  right,  and  that  the  Jury  could 
not  have  done  otherwise  than  they  have  done. 
Postea  to  the  Plaintiff. 


[420]     Bolt  v.  Miller.     May  5th,  1801. 

An  affidavit  to  hold  to  bail,  in  which  a  tender  in  Bank-notes  is  negatived  by  the 
Plaintiff's  clerk  alone  then  resident  in  London,  is  insuffiRJent  if  the  Plaintiff  be  also 
resident  in  London  ;  though  the  debt  arose  upon  a  bill  transaction,  of  which  the 
clerk  had  the  sole  management.  If  an  affidavit  to  hold  to  bail  be  made  by  a  person 
prima  facie  incompetent  to  make  it ;  qutere,  whether  circumstances  proving  him  to 
be  competent,  can  be  shewn  by  affidavit  for  cause  against  a  rule  for  discharging  the 
Defendant  on  a  common  appearance  (a)^. 

This  was  a  rule  calling  on  the  Plaintiff  to  shew  cause  why  the  Defendant  should 
not  be  discharged  out  of  custody,  on  the  ground  of  the  affidavit  of  debt  having  been 
sworn  by  a  clerk  of  the  Plaintiff's,  and  of  his  having  taken  upon  himself  to  negative 
any  tender  in  Bank-notes,  as  well  as  to  swear  to  the  debt. 

In  shewing  cause  against  this  rule,  Best,  Serjt.,  produced  affidavits  of  the  Plaintiff 
and  of  his  clerk,  to  shew  that  the  debt  in  question  arose  upon  a  bill  transaction,  which 
had  been  completely  conducted  by  the  clerk,  and  that  the  Plaintiff  himself,  though 
living  in  London,  knew  nothing  of  the  business.  He  also  referred  to  Chalterly  v. 
Finck,  ante,  p.  390,  and  also  to  The  Mayor  of  London  v.  Dias,  1  East,  237  (6),  where  an 
affidavit  of  debt  made  by  "  James  Byfield  clerk  to  R.  C,  Esq.  chamberlain  of  the  city 
of  London,"  negativing  the  tender  in  Bank-notes  was  held  sufficient. 

But  The  Court  (consisting  of  Heath,  Eooke,  and  Chambre,  Js.)  were  of  opinion, 
that  though  the  debt  might  be  better  sworn  to  by  the  clerk  than  the  Plaintiff,  still 
they  should  both  have  joined  in  negativing  the  tender  in  Bank-notes  as  they  were  both 
in  London.  They  also  seemed  to  doubt  whether  admitting  affidavits  explanatory  of  the 
reasons  why  the  clerk  made  the  affidavit  of  debt,  was  not  trenching  on  the  rule  laid 
down  that  no  supplemental  affidavit  ought  to  be  received  to  cure  defects  in  affidavits 
under  the  Bank  Act. 

Rule  absolute  (c). 

{of  So  "it  is  no  excuse  for  an  innkeeper  to  say  that  he  delivered  the  key  of  the 
chamber  door  to  the  guest  in  which  he  is  lodged,  and  that  he  left  the  chamber  door 
open  ;  but  he  ought  to  keep  the  goods  and  chattels  of  his  guests  in  safety  ;  and  there- 
with agree  22  R  6,  21.     11  H.  4,  45.     42  Ed.  3,  11."     Calyn's  case,  8  Co.  33. 

(a)2  And  see  Lau'soii  v.  M'Dunald,  post,  590. 

{b)  See  also  Knight  v.  Keyle,  1  East,  415. 

(c)  See  Smith  v.  Tyson,  ante,  p.  389,  ami  Stacy  v.  Fiderici,  ante,  390. 
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Powell  v.  Fullerton  and  Powell.    May  7th,  1801. 

A  writ  ill  debt  may  bo  abated  in  part  and  stand  good  for  the  remainder.  If  a  plea  in 
abatement  contain  matter  which  goes  in  part  abatement  of  the  writ  only,  but  con- 
clude with  a  prayer  that  the  whole  writ  may  be  abated,  the  Court  may  abate  so 
much  of  the  writ  as  the  matter  pleaded  applies  to  (a). 

Debt  for  50001.  The  declaration  coneisted  of  five  counts;  the  1st  and  2(1  were 
upon  bond  ;  the  3d  for  money  borrowed ;  the  4th  on  an  account  stated,  and  the  5th 
for  interest. 

[421]  The  Defendant  F'ullerton  pleaded  to  the  Island  2d  counts  of  the  declaration 
Non  est  factum,  and  put  himself  upon  the  country,  and  then  proceeded  thu?,  "and 
as  to  the  writ  of  the  Plaintiff  and  the  declaration  founded  thereon  as  to  the  .'Jd,  4th, 
and  5th  counts,  the  Defendant  prays  judgment  of  the  said  writ  and  the  said  declara- 
tion as  to  the  said  3d,  4th,  and  last  counts,  and  that  the  said  writ  and  declaration  as 
to  those  counts  may  be  quashed,  because  he  saith  that  the  said  several  supposed  debts 
or  sums  of  money  in  said  3d,  4th,  and  last  counts  respectively  mentioned  if  any  such 
debts  or  sums  of  money  were  accrued  or  were  duo  and  owing  unto  the  I'laintiff,  were 
and  each  and  every  of  them  were  and  was  due  and  owing  from  the  i)efendaiits  jointly 
and  together  with  one  Robert  Dyde  unto  the  Plaintiff'  and  not  finni  the  Defendants 
only,  and  which  said  Robert  Dyde  is  still  living,  to  wit  at  Westminster  aforesaid 
in  the  said  county,  and  this  the  Defendant  Fullerton  is  ready  to  verify,  wherefore 
inasmuch  as  said  Robert  Dyde  is  not  named  in  the  said  writ  and  declaration  the 
Defendant  Fullerton  prays  judgment  of  the  said  writ  and  the  said  declaration  as  to 
the  3d,  4th,  and  last  counts  thereof,  and  that  the  said  writ  and  said  declaration  thereon 
founded  as  to  the  said  last-mentioned  counts  may  be  quashed." 

To  this  plea,  to  the  three  last  counts,  the  Plaintiff  demurred  "because  she  saith 
that  the  said  pica  of  the  Defendant  Fullerton  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  insufficient  in  law 
to  quash  the  said  writ  and  the  said  declaration  thereon  founded  as  to  the  said  last- 
mentioned  counts,  or  to  excuse  the  Defendant  Fullerton  from  answering  the  Plaintiff 
in  respect  of  those  counts,  nor  is  the  Plaintiff'  under  any  necessity  nor  in  any  wise 
bound  by  the  law  of  the  land  to  answer  the  said  plea.     And  this,"  &c. 

The  Defendants  joined  in  demurrer. 

Best,  Serjt.,  in  support  of  the  demurrer.  The  writ  in  debt  being  a  general  writ 
cannot  be  abated  in  part;  now  the  |)lea  in  abatement  pleaded  by  Fullerton  goes  only 
to  the  three  last  counts  of  the  declaration,  and  at  any  rate  is  bad,  because  it  prays 
judgment  of  the  whole  writ.  Where  by  the  writ  two  distinct  things  are  demanded, 
it  may  be  abated  in  part  and  stand  good  for  the  remainder ;  but  in  this  ease  the 
single  demand  contained  in  the  writ  is  for  50001.  It  might  be  different  indeed  if  the 
Plaintiff  on  his  own  shewing  appeared  to  have  no  cause  of  action  for  more  than  a  part, 
but  here  the  matter  relied  on  by  Fullerton,  by  way  of  answer  to  part  of  the  demand 
contained  in  the  Plaintiff's  de-[422]-claration,  is  pleaded  by  Fullerton  himself.  In 
JVeeh  V.  Peach,  1  Salk.  179,  it  is  said,  "If  a  plea  begin  with  an  answer  to  the  whole, 
but  in  truth  the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  naught 
and  the  Plaintiflf  may  demur."  Now  in  this  case  the  plea  begins  with  an  answer  to 
the  whole  writ,  whereas  the  matter  pleaded  is  only  an  answer  to  part  of  the  writ. 

Onslow,  Serjt.  contra,  There  is  a  case  1  Hen.  5,  fol.  4  b.  pi.  5,  which  is  an  express 
authority  to  shew  that  a  writ  in  debt  may  be  abated  in  part  and  stand  good  for  the 
remainder.  That  was  a  writ  in  debt  in  which  the  Plaintiff  demanded  parcel  on 
obligation,  and  parcel  on  simple  contract,  and  there  was  a  variance  between  the  Defen- 
dant's name  in  the  writ  and  in  the  obligation  ;  for  this  cause  the  writ  was  abated  as  to 
the  obligation,  but  the  Plaintiff  prayed  that  the  Defendant  might  answer  as  to  the 
simple  contract;  upon  which  follows  this  observation  in  the  report  "quod  nota  that 
the  writ  in  debt  may  abate  in  part  and  stand  good  in  part."  Another  strong  authority 
to  shew  that  the  writ  may  be  abated  in  part  is  Godfrey's  case,  11  Co.  45  b.  and  the 
cases  there  cited.  Had  the  Defendant  in  this  case  prayed  that  the  Declaration  only 
might  be  quashed,  the  answer  would  have  been  "  plead  to  the  writ."  In  none  of  the 
entries  is  there  any  precedent  of  a  plea  that  others  were  joint  contractors  with  the 

(a)  Vide  Hawkins  v.  Eamsbottom,  in  Error,  6  Taunt.  179. 
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party  sued,  praying  that  the  declaration  only  may  be  quashe<i,  though  there  are 
several  praying  that  the  writ  only  may  be  quashed.  Clift.  Ent.  4,  pi.  6,  p.  7,  pi.  17. 
In  this  plea  the  Defendant  Fullerton  only  prays  judgment  of  the  writ,  and  the 
declaration  as  to  the  3d,  4th,  and  last  counts ;  in  that  respect  following  the  rules 
prescribed  by  the  Court  of  King's  Bench,  in  Herries  v.  Jamieson,  5  Term  Rep.  553,  and 
not  as  in  that  case  pleading  to  the  whole  declaration  matter  which  only  answers  part 
of  the  declaration. 

Cur.  adv.  vult. 

Heath,  J.  (after  stating  the  pleadings).  It  was  contended  in  support  of  this 
demurrer,  that  the  plea  demands  that  the  whole  writ  shall  be  abated,  whereas  the 
matter  pleaded  only  applies  to  apart  of  the  writ.  The  case  of  Berries  v.  Jamieson  was 
cited.  But  there  the  plea  went  in  abatement  of  the  writ  only,  and  part  of  the  declara- 
tion was  not  answered  ;  and  for  that  reason  the  demurrer  was  allowed.  The  first 
question  is,  Whether  judgment  of  the  whole  writ  is  demanded  in  this  plea'?  And  we 
are  unanimously  of  opinion  that  it  is  so  demanded.  Then  next  it  comes  to  be 
considered.  Whether  a  general  writ  of  debt  is  divisible,  [423]  so  that  it  may  be 
abated  in  part  and  remain  good  for  the  residue?  The  case  in  the  Year  Books 
1  H.  5,  4  b.  is  decisive  of  that  point;  there  it  was  actually  divided.  The  principle  is 
equally  clear.  A  joint  tenancy  of  parcel  shall  not  abate  the  whole  writ,  though  the 
demand  be  of  a  thing  entire,  as  of  a  manor.  Doctrina  placitandi,  fo.  7.  The  next 
question,  concerning  which  we  had  the  greatest  difficulty,  is.  Whether  the  party 
having  demanded  judgment  that  the  whole  writ  should  be  abated,  the  Court  can  only 
abate  it  in  part?  On  looking  into  Rastall  I  find  several  entries  where  the  prayer  has 
been  for  the  abatement  of  the  whole  writ,  and  the  judgment  of  the  Court  has  been 
that  the  writ  shall  abate  in  part  only  ;  and  I  can  find  no  instance  in  those  entries  of 
a  prayer  for  the  partial  abatement  of  the  writ  (a).  The  entries  alluded  to  are  fo.  108  b. 
109  a.  233  (J).  There  are  two  other  entries  fo.  126(c)  where  the  prayer  is  general  for  the 
abatement  of  the  writ,  and  the  cause  is  applicable  to  one  only  of  several  Defendants,  but 
there  the  parties  join  issue  on  the  fact.  On  the  part  of  the  Plaintiff  the  case  of  Weeks 
V.  Peach,  Salk.  179,  has  been  cited,  and  the  dictum  of  Lord  Holt  relied  on,  that  where 
a  plea  begins  with  an  answer  to  the  whole,  but  in  truth  the  matter  pleaded  is  only  an 
answer  to  part  of  the  declaration,  the  whole  plea  is  naught,  and  the  Plaintiff  may 
demur.  The  plain  sense  of  which  I  take  to  be,  that  the  party  in  not  answering  the 
whole  of  his  adversary's  declaration,  but  leaving  some  part  unanswered,  makes  a  dis- 
continuance. Here  the  Defendant  has  answered  every  material  part  of  the  writ  and 
declaration,  by  pleading  to  some  of  the  counts  and  demanding  judgment  of  the  residue 
and  of  the  writ.  It  follows  that  if  the  demand  or  petition  of  a  plea  be  too  large  the 
Court  may  abridge  it,  nam  omne  majus  continet  in  se  minus  ;  and  he  who  demands 
judgment  of  the  whole  writ  demands  judgment  of  every  part  of  it.  We  are  therefore 
of  opinion  on  these  authorities  that  the  Court  may  and  ought  to  moderate  the  prayer 
of  the  Defendant,  and  the  judgment  must  be  that  so  much  of  the  said  writ  as  regards 
the  3d,  4th,  and  last  counts  of  the  Plaintiff's  declaration,  and  also  the  3d,  4th,  and 
last  counts  of  the  Plaintiff's  declaration  be  severally  quashed,  and  that  the  Plaintiff  at 
his  peril  may  prosecute  his  suit  for  the  residue. 


[424]     Brigden  v.  PARKE.S  AND  OTHERS,  Executors.     May  9tb,  1801. 

The  three  first  counts  of  a  declaration  in  assumpsit  against  executors,  stated  promises 
made  by  the  testator,  the  4th  was  for  money  had  and  received  by  the  Defendants 
"  as  such  executors  as  aforesaid,"  stating  a  promise  to  pay  by  them  "  executors  as 
aforesaid  ;"  and  the  last  was  upon  an  account  stated  by  the  Defendants,  "executors 

(a)  In  Rastall's  Entr.  fo.  256  a.  ed.  1566.  Entre  Brevis  Assise,  pi.  7,  where  the 
Tenants  in  a  writ  of  entry  plead  Non-tenure  of  part  of  the  premises  in  abatement,  the 
plea  concludes,  Unde  quoad  tertiam  partem  illam  petunt  judicium  de  brevi,  &c. 

(i)  Tit.  Biiefe  mort.  pi.  3.  Entre  Brevis  Briefe,  pi.  2,  fo.  107  b.  108  a.  259  a. 
ed.  1566. 

(c)  Tit.  Conspiracy  count,  pi.  5,  fo.  124  b.  ed.  1566, 
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as  aforesaid,"  and  stating  the  promise  to  pay  in  the  same  manner.     Held  bad  on 
general  demurrer  (a)'. 

Assumpsit.  The  two  first  counts  of  the  declaration  staterl,  that  in  consideration 
that  the  Plaintiff  had  delivered  to  the  testator  in  his  life-time  certain  hops  to  be  sold, 
the  testator  promised  to  account  for  them  when  requested.  The  .'5d  count  was  for 
money  had  and  received  by  the  testator  in  his  life-time,  to  the  use  of  the  PiairitilT,  which 
the  testator  promised  to  pay.  The  4th  alleged  that  the  Defendants  were  indebted  for 
money  had  and  received  by  them  "as  such  executors  as  aforesaid,"  to  the  use  of  the 
Plaintiff,  and  "  being  so  indebted  the  Defendants  executors  as  aforesaid  "  promised  to 
pay  the  same.  The  last  count  stated,  that  the  Defendants  "executors  as  aforesaid" 
accouTited  with  the  Plaintiflf  concerning  divers  sums  of  money  of  the  Plaintiff  due  from 
the  Defendants  "  executors  as  aforesai<l  "  ami  upon  that  accounting  the  Defendants 
"executors  as  aforesaid'  were  found  indebted  to  the  Plaintiff,  and  in  consideration 
theieof  the  Defendants  "  executors  as  aforesaid  "  promised  to  pay.  To  this  declaration 
there  was  a  general  demurrer. 

Baylcy,  Serjt.,  in  support  of  the  demurrer  contended,  that  if  a  Plaintiff  in  the  same 
action  seek  to  recover  several  demands,  some  of  which  accrue  from  the  Defendant  in 
his  own  right,  and  others  in  right  of  another,  it  is  the  subject  of  general  demurrer, 
may  be  assigned  for  error,  and  is  ground  for  arresting  the  judgment ;  that  in  the 
present  case  the  causes  of  action  stated  in  the  4th  and  last  counts  of  the  declaration 
appeared  to  have  arisen  after  the  death  of  the  testator,  and  that  the  Defendant  there- 
fore was  liable  in  respect  of  those  causes  of  action  in  his  own  right,  and  was  subject 
to  a  judgment  de  bonis  propiiis,  whereas  he  was  otdy  liable  in  the  right  of  his  testator 
in  respect  of  the  causes  of  action  contained  in  the  three  first  counts,  and  no  other 
judgment  could  be  obtained  against  him  than  a  judgment  de  bonis  test»toris.  He 
cited  Jennings  v.  Nemnan,  4  Term  Rep.  347,  and  Rose  v.  liojolcr,  1  H.  Bl.  108,  as  in 
point.  Ho  also  urged  that  even  supposing  the  causes  of  action  contained  in  the  4th 
and  last  coiuits,  to  be  capable  of  being  joined  with  those  stated  in  the  three  first,  yet 
that  it  was  not  sufficiently  stated  in  the  4th  and  last  counts,  that  the  causes  of  action 
arose  against  the  Defendants  as  executors,  the  promise  in  the  4th  count  being  stated 
to  have  been  made  by  the  Defendants  executors  as  aforesaid,  not  by  the  Defendants 
as  such  executors  as  aforesaid  ;  [425]  and  in  the  last  count  both  the  accounting  and 
the  promise  being  stated  in  the  same  manner. 

Shepherd,  Serjt.  contri,  observed,  that  if  the  Defendants  were  liable  as  executors 
upon  the  causes  of  action  state<l  in  the  4th  and  last  counts  it  could  not  make  any 
difference  whether  it  were  stated  that  they  executors  as  aforesaid  or  as  such  executors 
as  aforesaid  were  liable.  He  admitted  however  that  upon  the  fourth  count  they  must 
be  considered  as  liable  in  their  own  right,  though  according  to  the  authority  of  Secar 
V.  Atkinson,  1  H.  131.  102,  they  might  bo  liable  as  executors  upon  the  account  stated. 
But  he  urged  that  the  misjoinder  of  these  several  causes  of  action  was  only  matter  of 
special  demurrer  and  ought  therefore  to  have  been  specially  assigned  for  cause :  for 
that  on  a  general  demurrer  if  there  be  any  one  good  count  the  Plaintiff  is  entitled  to 
take  his  judgment  upon  that  count. 

But  The  Court  were  of  opinion  that  it  was  matter  of  general  demurrer  ;  that  it 
might  be  alleged  in  arrest  of  judgment,  or  assigned  for  error. 

Leave  was  given  to  amend  on  payment  of  costs. 

BUROESS  V.  Freelove.     May  9tb,  1801. 

Trespass  for  assault  and  false  imprisonment  may  be  laid  diversis  diebus 

et  vicibus  (a)^. 

Trespass  for  assault  and  false  imprisonment.  The  declaration  consisted  of  three 
counts,  the  Ist  of  which  alleged,  that  the  Defendant  "on  the  28lh  day  of  February 
1800,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of  suing  forth 
of  the  original  writ  at,  &c.  assaulted  the  Plaintiff  and  beat,  &c.,  and  there  at  and  on 
those  several  days  and  times  without  any  reasonable  or  probable  cause  whatsoever 

(a)i  Vide  Old  v.  Fenwick,  3  East,  104.     Henshall  v.  Roberts,  5  East,  150.     Powell  v. 
Graham,  7  Taunt.  580.     Dowse  v.  Coije,  3  Bing.  20. 
(o)2  Vide  English  v.  Purser,  6  East,  395. 
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imprisoned  him,  &c.  and  caused  him  to  be  imprisoned  for  a  long  space  of  time  to  wit 
for  the  space  of  48  hours  at  and  on  those  and  each  and  every  of  those  times  without 
the  leave,  &c.  ;"  the  2d  and  3d  counts  alleged  that  "on  the  day  and  year  aforesaid 
and  on  divers  other  days  and  times,  &c."  the  Defendant  assaulted  the  Plaintiff. 

The  Defendant  demurred  specially  and  assigned  for  causes,  "  that  the  said  Plaintiff 
bath  in  and  by  the  said  1st  count  of  the  said  declaration  alleged  that  the  said 
Defendant  on  the  28th  of  July  1800  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  suing  forth  of  the  said  original  writ  of  the  said  [426] 
Plaintiff  in  this  behalf  assaulted  the  said  Plaintiff  and  beat  bruised  wounded  and 
ill-treated  him  and  at  and  on  those  several  days  and  times  imprisoned  him  the 
said  Plaintiff  and  caused  and  procured  him  to  be  imprisoned  and  detained  him  in 
prison  and  caused  and  procured  him  to  be  kept  and  detained  in  prison  for  a  long 
space  of  time  at  and  on  each  and  every  of  those  times,  whereas  the  said  Plaintiff 
in  the  said  first  count  of  the  said  declaration  ought  to  have  stated  and  alleged  that 
the  said  Defendant  on  some  one  certain  determined  day  only  and  not  on  more  than 
one  day  nor  as  aforesaid  assaulted  the  said  Plaintiff  and  beat  and  bruised  wounded 
and  ill  treated  him,  and  on  that  one  certain  and  determined  day  only  and  not  on 
more  than  one  day  nor  as  aforesaid  imprisoned  him  the  said  Plaintiff  and  caused 
and  procured  him  to  be  imprisoned  and  kept  and  detained  him  in  prison  for  a 
long  space  of  time  and  also  for  that  the  said  Plaintiff  hath  not  in  or  by  the  said  first 
count  of  the  said  declaration  stated  or  alleged  that  the  said  several  trespasses  therein 
mentioned  or  any  of  them  were  committed  on  one  certain  day  only  as  he  ought  to 
have  done,  but  on  the  contrary  thereof  hath  stated  and  alleged  that  those  trespasses 
were  committed  on  divers  days  and  times.  And  also  for  that  the  said  Plaintiff'  hath 
laid  and  charged  the  said  several  trespasses  in  the  said  first  count  of  the  declaration 
mentioned  under  a  continnando  whereas  the  same  and  every  of  them  ought  to  have 
been  laid  and  charged  to  have  been  committed  on  one  certain  fixed  and  determinate 
day  only  and  not  under  a  continuando.  And  also  for  that  it  does  not  in  or  by  the 
said  first  count  of  the  said  declaration  appear  with  certainty  or  precision  that  all  or 
any  of  the  said  several  trespasses  therein  supposed  to  have  been  committed  by  the 
said  Defendant  were  committed  on  the  said  28th  day  of  July  in  the  said  first  count 
mentioned  only  or  on  any  other  certain  day  oidy  but  that  those  trespasses  were 
severally  committed  on  divers  days  and  times.  And  also  for  that  the  said  first  count 
of  the  said  declaration  comprises  and  includes  divers  distinct  and  separate  causes  of 
action  which  ought  not  and  by  law  cannot  be  included  in  one  and  the  same  count. 
And  also  for  that  the  said  1st  count  of  the  said  declaration  is  in  divers  and  very 
many  other  respects  informal  "  &c.  To  the  2d  and  3d  counts  the  causes  assigned 
were  the  same,  only  introducing  them  as  to  each  count  thus  "for  that  the  said  Plaintiff 
hath  in  and  by  the  said  count  alleged  that  the  said  Defendatit  on  the  day  and  year  in 
that  count  mentioned  and  on  divers  other  days  and  times  "  &c.  The  Plaintiff  joined 
in  demurrer. 

[427]  Best,  Serjt.,  in  support  of  the  demurrer  cited  Michell  v.  Neale  et  Ux.  Cowp. 
828,  as  being  precisely  in  point,  and  to  an  observation  from  the  Court,  that  the  cases 
cited  in  support  of  the  demurrer  in  Michell  v.  Neale  were  against  it,  he  answered,  that 
in  those  cases  the  objection  had  not  been  taken  on  special  demurrer.  He  also  urged 
that  it  was  impossible  for  the  Defendant  to  plead  to  an  assault  laid  as  in  the  present 
case. 

Shepherd,  Serjt.  contra,  observed,  that  the  case  of  Michell  v.  Neale  was  decided  on 
a  misunderstanding  of  the  difference  between  laying  an  assault  diversis  diebus  et 
vicibus,  and  with  a  continuando. 

The  Court  (consisting  of  Heath,  Rooke  and  Charabre,  Justices)  were  of  opinion 
that  the  case  of  Michell  v.  Neale  could  not  be  deemed  a  sound  authority,  and  referred 
to  MonJdon  v.  Ashley,  6  Mod.  38,  Silk.  638,  where  Holt,  Ch.  J.,  and  Powell,  J.,  take 
the  difference  between  a  continuando  and  diversis  diebus  et  vieibus,  and  shew  that  no 
inconveTiience  can  arise  to  the  Defendant  from  either  mode  of  laying  the  assault,  since 
evidence  can  only  be  given  of  a  single  act  (a). 

The  Court  gave  the  Defendant  leave  to  withdraw  his  demurrer  on  payment  of 
costs. 

(a)  See  also  on  this  subject  the  note  to  The  Earl  of  Manchester  v.  Vale,  1  Saund, 
24,  by  Mr.  Serjt.  Williams. 
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Gkay,  Executor,  v.  PiXDAR.     May  11  lb,  1801. 

Assumpsit  on  a  note  payable  by  instalments ;  plea  in  bar  as  to  the  said  several  causes 
of  action  except  tbe  last  instalment  tbat  "  the  said  several  causes  of  action  did  not 
nor  did  any  of  them  accrue  within  six  years."  Held  on  special  demurrer  that 
though  some  of  the  instalments  might  be  barred  and  others  not,  yet  the  introduction 
to  the  plea  and  the  body  of  it  were  inconsistent. 

Assumpsit.  The  first  count  of  the  declaration  was  on  a  promissory  note  dated  the 
18th  September  1783,  whereby  the  Defendant  promised  to  pay  to  the  PlaintiiT's 
testator,  or  his  order,  the  sum  of  801.  in  manner  following,  viz.  the  sum  of  51.  upon 
the  5th  of  April  then  next,  the  sum  of  other  51.  on  the  10th  of  April  1784,  and  the 
like  sum  of  51.  half-yearly  until  the  said  sum  of  801.  was  fully  paid  and  satisfied. 

The  second  count  was  for  interest,  and  there  were  other  counts  for  money  paid, 
lent,  had  and  received,  and  on  an  account  stated. 

The  Defendant  pleaded  1st,  Non  assumpsit.  2dly,  As  to  the  said  several  causes 
of  action  in  the  said  declaration  mentioned,  except  as  to  the  damages  sustained  by  the 
Plaintitf  as  such  [428]  executor  as  aforesaid  by  reason  of  the  last  half-yearly  payment 
of  51.  in  the  said  first  count  of  the  said  declaration  mentioned,  the  Defendant  by 
leave  &e.  says  actionem  non,  because  he  says,  that  the  said  seveial  causes  of  action  in 
the  said  declaration  mentioned  did  not,  nor  did  any  of  them  accrue  to  the  Plaintiff  at 
any  time  within  six  years  next  before  the  day  of  suing  out  tlie  original  writ  of  the 
Plaintiti',  And  this  &c.     Wherefore,  &c. 

To  this  second  plea  the  Plaintiff  demurred  specially,  and  assigned  for  causes,  "  that 
the  introductory  part  of  the  said  plea  of  the  said  Defendant  by  him  lastly  above 
pleaded  in  bar  is  inconsistent  with  and  contradictory  to  the  allegation  of  the  said  plea 
in  this  that  the  said  plea  purporting  to  be  pleaded  in  bar  to  part  only  of  the  said  several 
causes  of  action  in  the  said  declaration  mentioned  contaitis  matter  alleged  and  pleaded 
in  bar  to  all  of  those  said  several  causes  of  action  ;  and  in  this  that  the  introductory 
part  of  the  said  plea  admits  that  the  said  John  Gray  as  such  executor  as  aforesaid  hath 
sustained  damage  by  reason  of  the  non-payment  of  the  last  half-yearly  payment  of  51. 
in  the  first  count  of  the  said  declaration  mentioned  yet  the  matter  alleged  in  the  said 
plea  is  pleaded  therein  in  bar  to  all  the  said  several  causes  of  action  in  the  said 
declaration  mentioned.  And  also  that  the  said  cause  of  action  of  the  said  Plaintiff  in 
the  said  first  count  of  the  said  declaration  mentioned  arises  upon  a  promissory-note  to 
pay  the  entire  sum  of  801.  in  that  count  mentioned  and  a  promise  and  undertaking  of 
the  said  Defendant  to  pay  that  precise  and  specific  sum,  and  that  the  said  Defendant 
in  and  by  his  said  last  mentioned  plea  admits  that  the  said  cause  of  action  in  the  said 
first  count  of  the  said  declaration  mentioned  did  accrue  to  the  said  Plaintiff  within  six 
years  next  before  the  day  of  the  suing  out  of  the  said  original  writ  of  the  said  Plaintiff. 
And  also  that  the  said  last-mentioned  plea  is  in  various  other  respects  insufficient, 
informal,  vague  and  uncertain,"  &c. 

Heywood,  Serjt.  in  support  of  the  demurrer.  The  contract  stated  in  the  first 
count  of  the  declaration  being  an  entire  contract  to  pay  SOl.  no  action  could  be  main- 
tained upon  the  note  until  all  the  instalments  were  due,  and  consequently  as  the  plea 
admits  that  tbe  statute  of  limitations  had  not  run  against  the  last  instalment,  it 
cannot  bar  the  Plaintiff  from  recovering  the  rest.  In  Hunt  v.  Sone,  Cro.  Eliz.  118, 
which  was  assumpsit  for  the  occupation  of  lands  from  such  a  day  for  five  years  under 
a  promise  to  pay  liOl.  for  every  year  at  two  feasts,  with  an  averment  [429]  that  the 
Defendant  had  occupied  the  land  for  a  year  and  a  half,  the  Court  held  that  if  the 
promise  had  been  that  the  Defendant  should  enjoy  the  land  for  five  years,  and  in 
consideration  thereof  should  pay  1001.  in  five  years,  viz.  201.  per  annum,  the  action 
would  not  lie  for  a  part  till  all  the  term  was  ex()irtd.  So  in  Francum  v.  Foster,  Skinn. 
326,  Holt,  Ch.  J.,  said,  "  If  a  man  agrees  to  pay  such  a  sum  at  three  several  days, 
here  he  may  not  declare  for  this  sum  until  the  days  are  pist."  [But  the  Court 
saiii,  that  it  had  been  expressly  decided  of  late  years  that  an  action  of  assumpsit 
may  be  maintained  for  each  separate  instalment  of  a  debt  arising  upon  sim|)le 
contract;  though  no  action  of  debt  can  be  maintained  until  all  the  nistalmenls 
are  due  (a).]      Admitting    however,  that    the    Plaintiff    might    at  his  election  have 

(a)  EwMer  v.  Price,  1  H.  Bl.  547. 
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maintained  an  action  on  each  instalment,  yet  he  has  a  right  to  consider  the  whole 
sum  as  one  entire  debt,  and  having  done  so  in  this  case,  it  was  not  competent  to 
the  Defendant  to  sever  it.  But  at  all  events  this  plea  is  informally  pleaded  ;  for 
the  introductory  part  of  the  plea  professes  to  answer  only  a  part  of  the  declaration, 
whereas  the  body  of  it  gives  an  answer  to  the  whole.  The  Defendant  in  the  former 
part  admits  that  the  statute  of  limitations  does  not  extend  to  the  last  instalment, 
and  yet  in  the  latter  part  he  states  that  the  said  several  causes  of  action  in  the 
declaration  mentioned  did  not,  nor  did  any  of  them  accrue  within  six  years.  This  is 
an  inconsistency  on  the  face  of  the  plea. 

Bayley,  Serjt.,  contra.  The  Defendant  by  the  introductory  part  of  his  plea  has 
confined  his  answer  to  part  only  of  the  declaration,  and  notwithstanding  the  subsequent 
matter  which  amounts  to  an  answer  to  the  whole  declaration,  the  Plaintiff  is  entitled 
to  judgment  upon  that  part  to  which  the  introduction  does  not  apply.  But  it  does 
not  follow,  because  the  Defendant  has  introduced  matter  into  his  plea  which  would 
have  afforded  an  answer  to  the  whole  declaration  if  the  introduction  had  been  equally 
extensive,  that  he  shall  therefore  be  restrained  from  availing  himself  of  so  much  of  the 
matter  pleaded  as  the  introduction  warrants.  The  introduction  professes  to  answer 
all  the  causes  of  action  in  the  declaration  except  the  last  instalment;  the  subsequent 
matter  answers  all  the  causes  of  action  :  it  is  clear  therefore  that  it  answers  all  those 
which  are  contained  in  the  introduction,  and  if  it  answer  any  thing  more  that  [430] 
ought  not  to  prejudice  the  Defendant.  It  is  said  in  Woodward  v.  Robinson,  1  Str.  303, 
that  if  a  plea  be  pleaded  as  an  answer  to  part,  though  in  law  it  is  an  answer  to  the 
whole,  it  is  a  discontinuance  ;  but  it  is  not  said  that  the  plea  is  bad  (a)'.  In  the  present 
case  there  can  be  no  discontinuance  since  the  first  plea  is  pleaded  as  an  answer  to  the 
whole  declaration. 

The  Court  held  the  plea  inconsistent :  but  as  the  cause  had  already  been  tried  and 
a  verdict  found  for  the  Defendant  on  the  general  issue  they  gave  him  leave  to  amend 
without  payment  of  costs. 

Hurry  and  Others  v.  The  Royal  Exchange  Assurance  Company. 

May  nth,  1801. 

[See  Lane  v.  Nixm,  1866,  L.  R.  1  C.  P.  420.] 

Insurance  on  goods  from  A.  to  B.  "until  they  should  be  there  discharged  and  safely 
landed  ; "  on  their  arrival  at  B.  the  merchant  to  whom  the  goods  belonged,  employed 
and  paid  a  public  lighter  to  land  them,  and  the  goods  being  damaged  in  the  lighter 
without  negligence,  the  underwriters  were  held  liable  for  the  loss  {a)-. 

This  was  an  action  on  a  policy  of  assurance  on  ship  and  goods  from  Petersburgh 
to  London,  including  the  risk  of  boats  to  Cronstadt  beginning  the  adventure  on  the 
said  goods  and  merchandizes  from  and  immediately  following  the  loading  thereof  on 
board  the  said  boats  at  Petersburgh,  and  on  the  ship  at  Cronstadt ;  to  continue  upon 
the  ship  until  she  should  be  arrived  at  London,  and  had  there  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and  merchandizes  until  they  should  be 
there  discharged  and  safely  landed. 

The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the  Guildhall  Sittings  after  last 
Hilary  Term,  when  it  appeared  that  the  ship  and  cargo  (consisting  of  hemp)  arrived 
in  safety  in  the  river  Thames;  that  the  Plaintiffs  being  the  consignees  of  the  goods, 
by  their  broker  employed  and  paid  a  lighterman  belonging  to  one  of  the  public  lighters 
entered  at  Waterman's  Hall  to  land  the  hemp  ;  that  the  hemp  was  damaged  on  board 
the  lighter,  but  without  any  negligence  imputable  to  the  lighterman;  that  it  is  the 
constant  practice  for  merchants  in  the  Russian  trade  to  land  their  goods  by  means  of 
lighters,  and  that  there  are  no  other  lighters  now  in  use  among  the  merchants  but 
the  public  lighters.  A  verdict  was  found  for  [431]  the  Plaintiffs  with  liberty  to  the 
Defendants  to  move  to  have  a  nonsuit  entered  on  the  ground  of  the  insurance  being 

{ay  If  a  plea  be  pleaded  as  an  answer  to  the  whole,  and  the  matter  pleaded  be 
only  an  answer  to  part,  the  whole  plea  is  bad  and  the  Plaintiff  may  demur.  IFeeks  v. 
Peach,  1  Silk.  179. 

{af  Vide  Matthie  v.  Potts,  3  B.  &  P.  23.     Stronrj  v.  Natallij,  1  N.  R.  16. 
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discharged  by  the  delivery  of  the  hemp  to  the  lighters  employed  and  paid  by  the 
consignees  of  the  cargo. 

Accordingly  a  rule  Nisi  having  been  obtained  on  a  former  day, 
Shepherd,  Ileywooil,  and  Rayley,  Serjts.,  now  shewed  eaii.so.  The  question  is. 
Whether  the  damage  which  the  goods  sustained  on  board  the  lighter  bo  one  of  the 
risks  insured  against  by  this  policy  ?  It  must  be  admitted  that  if  the  loss  had 
happened  on  board  one  of  the  ship's  boats  the  underwriters  would  have  been  liable; 
it  is  not  therefore  necessary  that  the  loss  should  happen  on  board  the  ship  itself,  but 
it  is  sufficient  if  it  happen  in  the  ordinary  course  of  conveying  the  goods  on  shore.  In 
the  case  of  Pelh/  v.  The  liuijal  Exchange  Assurance  Company,  1  Bui'.  341,  the  goods  having 
been  placed  in  a  warehouse  built  on  a  sand-bank  in  the  river  of  Canton  in  China,  while 
the  ship  was  repairing,  were  destroyed  by  fire;  yet  as  that  unloading  of  the  goods 
appeared  to  have  been  in  the  ordinary  course  of  the  voyage,  the  Court  hold  the  under- 
writers liable  ;  and  Lord  MaMsfioi<l  there  cited  a  case  of  Tierney  v.  Etherinijton  before 
Lee,  Ch.  J.,  where  it  was  ruloil  that  a  loss  happening  on  board  a  store-ship  at  Gibraltar 
was  covered  by  a  policy  containing  an  agreement,  that  upon  the  arrival  of  the  ship  at 
Gibraltar  the  goods  might  be  uidoaded  and  re-shipped  in  one  or  more  British  ship  or 
ships  for  England  or  Holland.  The  expressions  of  Lee,  Ch.  J.,  were  "  the  construction 
shall  be  according  to  the  course  of  trade  in  this  place,  and  this  appears  to  be  the  usual 
mode  of  uidoading  and  re  shipping  in  this  place,  viz.  that  when  there  is  no  British 
ship  there,  then  the  goods  are  kept  iu  shore  ships."  Indeed  the  Court  will  attach  that 
meaning  to  the  words  "  safely  landed,"  which  the  course  of  trade  puts  upDii  them  ;  and 
Lord  Mansfield  in  1  Bur.  348,  says,  "  when  goods  are  insured  till  landed  without  express 
words,  the  insurance  extends  to  the  boat,  the  usual  method  of  landing  goods  out  of 
a  ship  upon  the  shore."  It  is  true  that  the  case  of  Sparrow  v.  Carrathers,  2  Str.  1236, 
seems  to  be  an  authority  in  the  Defendant's  favour,  since  it  was  there  holden  that  the 
owner  of  the  goods  by  landing  them  in  his  lighter  discharged  the  underwriters.  But 
with  respect  to  that  case  it  may  be  observed  that  it  was  only  a  Nisi  Prius  decision, 
that  the  doctrine  of  Lee,  Ch.  J.,  in  Tierney  v.  Elheringlon'n  ineonsis-[432]-tent  with  that 
laid  down  by  him  in  Sparrow  v.  Carruthers,  that  it  is  contradicted  by  a  case  of  Lanyloie  v. 
Brant,  before  Willes,  Ch.  J.,  and  that  even  supposing  it  to  be  good  law,  still  it  is  not 
an  authority  in  the  present  case,  since  as  the  lighter  there  belonged  to  the  owner  of 
the  goods  he  might  be  considered  as  having  taken  them  into  his  own  custody,  whereas 
the  lighter  in  the  present  case  was  a  public  lighter  employed  in  the  usual  course  of 
trade.  This  distinction  is  expressly  recognized  by  Buller,  J.,  in  the  case  of  Rucker  v. 
The  London  Assurance  Company  (a). 

(a)  Rucker  v.  London  Assurance  Company.     At  Guildhall,  Tuesday,  8th  June,  1784. 

Coram  Buller,  J. 

This  was  an  action  on  a  policy  of  insurance  on  the  "Eliza-Sophia,"  at  and  from 
Grenada  to  London,  on  the  ship  until  moored  twenty-four  hours,  and  on  goods  until 
safe  discharged  and  landed,  anil  the  declaration  stated,  that  before  the  goods,  viz. 
hogsheads  of  sugar,  were  safely  discharged  and  landed,  they  by  the  perils  of  the  river 
Thames  and  the  waters  thereof  were  washed  away  and  lost. 

The  several  wharfs  betsvuen  London  Bridge  and  the  Tower  are  called  Free  Quays, 
at  which  only  foreign  produce  liable  to  pay  duties  can  belauded.  The  owners  of  most 
of  these  (juays  entered  into  a  partnership,  which  was  to  expire  at  Lady-day  then  next; 
and  not  only  did  the  business  of  wharfingers,  but  of  lightermen,  employing  their  own 
lighters  in  discharging  such  vessels  as  were  to  land  goods  at  their  wharfs.  The  owners 
of  some  of  the  wharfs,  not  of  the  company,  have  also  their  own  lighters,  while  the 
owners  of  others  are  not  possessed  of  lighters  of  their  own,  but  employ  public  lighter- 
men. When  a  ship  arrives  in  the  river,  the  first  thing  that  is  done  is  to  quay  the 
ship.  When  a  ship  is  quayed  at  a  wharf  belonging  to  one  of  the  company,  the  company 
provides  lighters  and  does  all  that  is  necessary  for  landing  :  when  at  a  wharf  not 
belonging  lo  any  of  the  company,  the  owners  provide  lighters,  &c.  All  the  wharfs  do 
not  keep  lighters  or  employ  the  company,  but  employ  persons  having  lighters  but  no 
wharf,  as  Diinkall,  the  person  who  was  employed  here  by  the  PlaintitFs.  It  is  not 
usual  for  merchants  to  employ  lightermen,  they  usually  leave  it  to  the  wharfinger,  but 
Hibbert's  house  (and  that  only)  generally  employs  one  lighterman. 

The  Plaintiff  applied  to  the  agent  for  the  company  of  wharfingers  to  land  the 
sugars  in  question,  but  they  not  being  able  to  undertake  the  business,  and  the  Plaintiff 
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[433]  Lens  and  Best,  Serjts.,  in  support  of  the  rule.     The  principle  of  law  laid 

fearing  the  ship  might  be  kept  on  demurrage,  one  Drinkall,  who  followed  the  business 
of  a  lighterman,  was  applied  to  by  him  with  consent  of  the  company.  Drinkall's 
usual  business  was  to  work  out  rums,  and  he  has  been  often  employed  by  the  company, 
and  on  this  occasion  was,  when  applied  to,  employed  by  them  in  working  out  the 
ship  "Experiment,"  but  as  a  favour  he  left  her,  to  work  out  the  sugars.  Drinkall 
was  a  public  lighterman  for  hire,  and  his  lighter  was  numbered  at  Waterman's  Hall, 
without  which  no  lighter  could  be  allowed  to  work.  On  the  30th  September,  fifty- 
seven  hogsheads  of  sugar  were  put  on  board  his  lighter,  and  there  were  two  men  on 
board  (which  are  the  usual  number  for  a  lighter),  and  the  second  mate  of  the  ship; 
as  she  was  proceeding  to  the  shore  she  struck  upon  the  anchor  of  a  ship,  and  sunk 
through  an  unavoidable  accident,  without  any  imputation  of  neglect  in  any  body  on 
board.  The  sugars  were  of  course  much  damaged,  and  this  action  was  brought  to 
recover  an  average  loss  of per  cent. 

Bearcroft  for  the  Defendants  contended,  that  strictly  speaking,  the  policy  extended 
till  the  goods  were  landed  by  the  ship's  boats,  but  that  the  custom  of  trade  had  for 
convenience  substituted  something  else,  viz.  lighters.  The  custom  here  had  not  been 
complied  with  :  for  there  was  an  important  difterence  in  the  merchant  taking  upon 
himself  to  employ  lightermen  ;  this  was  not  the  course  of  trade,  and  the  Defendants 
were  thereby  completely  discharged  from  the  subsequent  loss.  A  merchant  may  give 
up  the  custom,  and  the  Plaintiff  has  done  it  here.  In  the  common  course  of  trade  he 
could  not  have  got  discharged  under  a  week.  "Then,"  says  he,  "I  dismiss  every 
advantage  from  the  custom,  I  discbarge  the  underwi iters  for  my  own  reasons  and  my 
own  benefit."  The  freight  is  due  (and  it  is  only  due  when  the  voyage  is  ended)  when 
the  goods  are  delivered  to  his  lighter.  If  the  Plaintiff's  own  lighter  had  been  sent,  it 
would  not  have  been  in  the  course  of  trade,  and  this  is  in  effect  the  same  thing. 

BuUer,  J.,  told  the  Jury  that  the  decision  of  this  cause  depended  on  the  usage,  but 
the  fact  of  the  usage  once  established,  the  question,  whether  the  underwriter  is  liable 
or  not  was  matter  of  law.  But  it  belonged  to  the  Jury  to  say  whether  what  had 
been  done  here  was  or  was  not  in  the  usual  course  of  trade.  There  is  no  distinction 
between  a  public  or  private  wharf,  for  a  ship  may  go  to  either,  and  underwriters  are 
equally  liable  at  both.  If  she  goes  to  a  piivate  wharf  the  public  lightermen  are  not 
employed,  so  that  there  are  cases  in  which  the  underwriters  would  be  liable  when  the 
Company  is  not  employed.  It  is  merely  a  voluntary  society,  and  these  lighters  are 
not  on  a  different  footing  in  any  respect  from  the  rest  of  the  lighters.  If  then  that 
is  not  the  line,  what  is  '  The  line  is  between  lighters  which  are  public,  and  lighters 
which  are  the  property  of  the  merchants,  and  work  only  for  them.  The  public 
lighters  have  a  stamp  of  authenticity,  they  are  entered  at  Waterman's  Hall,  as 
Drinkall's  was,  and  have  a  public  credit.  The  case  in  Strange  (S2)arr(nv  v.  Carndhers) 
does  not  interfere.  If  a  merchant  will  not  send  public  lighters  entered  at  Waterman's 
Hall,  it  shall  be  a  delivery  to  the  merchant  when  the  goods  are  put  on  board  his 
lighter;  but  not  if  he  sends  lightermen  appointed  by  the  Waterman's  Company,  and 
who  are  public  officers.  In  the  case  in  Strange  the  lighter  is  said  to  be  the  property 
of  the  Plaintiffs,  and  one  expression  of  the  Chief  Justice  is,  that  it  would  have  been 
otherwise  had  the  goods  been  sent  by  the  ship's  boat,  i.e.  the  lighter  of  the  ship 
employed  to  discharge  her,  for  it  could  not  be  the  ship's  boat,  literally  speaking, 
because  it  would  be  impossible  it  could  discharge  a  whole  cargo. 

If  the  Jury  were  of  this  opinion,  he  directed  them  to  find  for  the  Plaintiff". 

Verdict  for  the  Plaintiff'. 

Mr.  J.  Buller,  before  the  opening  of  Plaintiff's  case  was  finished,  asked  if  the  point 
in  the  cause  had  not  been  decided  several  times  since  he  attended  Guildhall  f 

Bearcroft,  for  the  Defendants,  mentioned  Sparrmv  ami  Curndhcrs  as  in  point. 

Buller,  J.  This  has  been  determined  some  way  or  other,  and  I  think  differently 
in  two  cases.  If  the  lighter  does  not  belong  to  a  public  Company,  but  to  the  master 
of  the  goods  himself,  the  underwriters  are  not  liable,  but  if  the  lighterman  is  a  public 
officer,  they  are  liable. 

Lee,  for  the  Plaintiff,  cited  from  his  own  notes  the  case  of  Langloie  and  Brant 
before  Lord  C.  J.  Willes,  which  was  a  much  stronger  case  than  Sparrow  v.  Carndhers. 

The  policy  was  from  Jamaica  to and  till  landed.     The  consignee  sent  his  own 

lighter,  anil  negligence  was  pioved,  and  a  special  Jury  found  against  the  uudorwriters. 


1370  HUBRY    r.  ROYAL    EXCHANGE   A88URANCR   CO.  2  BOS.  ft  PUL  431. 

down  ill  Sparrow  v.  Carruthers  must  now  prtvail.  It  seems  to  be  settled  that  if  the 
goods  are  received  out  of  the  ship  in  private  lighters  the  underwriters  are  dischaiged. 
Now  the  only  ground  upon  which  this  position  can  be  supported  is,  that  the  possession 
of  the  goods  has  been  altered,  and  the  owner  has  taken  them  into  his  own  cu.stody. 
If  this  be  the  principle,  it  can  make  no  diil'erence  whether  the  lighter  be  public  or 
private  :  for  the  person  who  hires  a  public  lighter  for  the  conveyance  of  his  own  goods, 
makes  that  lighter  as  much  his  own  pro  hac  vice  as  a  private  lighter,  and  the  goods 
while  [434]  on  boaid  are  completely  in  his  own  custody.  This  ease  therefore  does  not 
depend  upon  ihe  question  whether  ibe  goods  have  been  taken  out  of  the  usual  course 
of  the  voyage,  but  whether  the  Plaintiff  has  not  received  them  into  his  own  custody 
before  they  were  actually  landed,  and  thereby  discharged  the  underwriters  from  the 
remainder  of  the  risk.  Undoubtedly  if  the  lighter  employed  in  this  case  had  been 
emplo3-ed  by  the  ship  owner,  the  delivery  of  the  goods  would  not  have  been  complete 
until  they  were  safely  lauded  :  but  if  the  merchant  find  it  inconvenient  to  wait  for  the 
delivery  of  the  goods  by  the  ship  owner,  but  chooses  to  receive  them  into  a  lighter, 
whether  public  or  private,  he  by  that  act  puts  an  end  to  the  voyage.  Neither  in 
Pelly  V.  The  Royal  E/rhange  .Issurancc  Company,  nor  iu  Tierney  v.  Etheringion,  could  it 
be  said  that  the  goods  had  been  delivered  into  the  possession  of  the  owners,  since  the 
loss  in  both  cases  ha|)pened  in  the  middle  of  the  voyage.  With  respect  to  the  opinion 
of  Mr.  .J.  Buller  in  liucker  v.  The  London  Assurance  Company,  it  is  to  be  observed  that 
the  learned  judge  lays  great  stress  on  the  circumstance  of  the  lighter  having  been 
entered  at  Waterman's  Hall,  and  considers  the  lighterman  as  a  public  otlicer,  whereas 
that  circumstance  gives  no  publicity  of  character  to  the  lighter,  but  only  makes  the 
owner  amenable  to  the  regulations  of  the  Company  for  misconduct  in  the  river,  who 
is  no  more  a  public  officer  than  a  hackney  coachman.  As  to  the  note  which  has  been 
referred  to  of  Langloie  v.  Brant,  it  is  not  entitled  to  any  credit,  since  it  is  there  said 
that  negligence  was  proved,  and  yet  that  the  underwriters  were  held  liable. 

Heath,  J.  The  question  in  this  case  is,  whether  the  goods  insured  have  been  safely 
landed  within  the  true  intent  and  meaning  of  those  words  in  the  policy,  for  to  every 
part  of  the  policy  we  must  give  complete  effect.  Now  if  we  were  to  hold  that  the 
insurers  were  discharged  by  the  delivery  of  the  goods  to  the  lighter,  we  should  defeat 
the  words  "safely  landed,"  and  render  them  altogether  nugatory.  It  is  admitted 
that  the  business  of  unloading  the  liussiaii  ships  is  carried  on  by  public  lighters,  and 
that  no  private  lighters  are  ever  employed  by  the  merchants.  Now  if  that  be  so,  what 
effect  is  to  be  given  to  the  woids  "until  the  goods  are  safely  landed,"  if  they  do  not 
extend  to  the  goods  when  on  board  the  public  lighter,  for  in  no  other  manner  can 
they  be  safely  landed.  It  is  true  that  the  [435]  master  and  owners  of  the  ship  were 
discharged  when  the  goods  were  put  on  board  the  lighter;  but  freight  and  insurances 
are  not  commensurate  ;  the  latter  is  far  more  extensive  than  the  former.  The  insur- 
ance commences  before  the  freight,  for  it  commences  when  the  goods  are  put  on  board 
the  boats  at  Pelersburgh,  and  it  also  continues  longer  than  the  freight,  for  it  does 
not  deteimine  until  the  goods  are  safely  landed.  There  is  no  pretence  for  saying, 
that  if  the  freighter  of  the  goods  had  made  use  of  his  own  boats  in  putting  the  goods 
on  board  at  Cronstadt  the  insurers  would  have  been  thereby  dischaiged.  It  has  been 
argued,  however,  that  whenever  the  custody  of  the  goods  is  changed,  the  insurance 
is  at  an  end:  but  that  argument  is  founded  on  the  notion  of  freight  and  insurance 
being  co-extensive.  With  respect  to  the  case  of  Sparrow  v.  Carruthers,  I  think  it 
ought  not  to  be  extended  ;  it  was  only  a  Nisi  Prius  decision  ;  it  has  been  cited  several 
times,  but  never  recognised,  and  whenever  it  has  been  cited  great  pains  have  been 
taken  to  distinguish  it  from  the  cases  before  the  Court,  though  perhaps  not  always 
with  success.  I  do  not  mean  however  to  quarrel  with  that  decision  ;  a  case  precisely 
similar  is  not  likely  to  arise  again,  since  it  is  not  customary  for  the  owners  of  goods 
to  send  their  own  lighters,  but  always  to  employ  public  lighters. 

KoOKE,  J.  I  am  of  the  same  opinion.  The  words  of  this  policy  are,  that  the 
underwriters  shall  continue  liable  until  the  goods  are  safely  landed  ;  now  I  think  it  is 
going  too  far  to  say,  that  when  the  goods  are  put  on  board  the  lighter  they  are  safely 
landed.  I  cannot  agree  that  this  case  depends  on  the  question,  who  employs  the 
lighter?  It  appears  to  me  to  depend  upon  the  question,  what  the  lighter  is]  For 
whether  the  lighter  be  employed  by  the  owner  of  the  goods  or  the  owner  of  the  ship, 
the  landing  of  the  goods  is  equally  dangerous,  and  the  risk  of  the  underwriters  the 
same.     The  criterion  seems  to  be,  whether  it  is  a  public  lighter,  publicly  registered, 
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and  ill  short,  that  sort  of  lighter  which  is  equally  known  to  the  underwriters  and  the 
owner  of  the  goods.  It  is  certaiuly  much  for  the  benefit  of  the  underwriters  that  this 
construction  should  prevail :  since  it  is  desirable  for  him  that  the  merchant  should  as 
much  as  possible  facilitate  the  landing  of  the  goods  ;  for  the  sooner  they  are  landed, 
the  sooner  the  risk  of  the  underwriters  determines.  If  the  body  of  underwriters  were 
bound  to  elect  whether  these  [436]  large  Russian  ships  should  be  unloaded  by  means 
of  these  lighters  employed  by  the  persons  interested  in  the  goods  on  board,  or  whether 
the  unloading  should  be  left  to  the  sole  management  of  a  foreign  captain,  who  pro- 
bably knows  veiy  little  about  the  nature  of  public  or  private  lighters,  and  who  must 
necessarily  be  much  longer  about  it,  I  think  they  would  not  hesitate  to  choose  the 
former  method  as  most  safe.  With  respect  to  the  case  of  Sjtarrotv  v.  Canidhers,  Mr. 
Justice  BuUer  has  expressly  taken  the  distinction  between  public  and  private  lighters, 
which  diiTers  that  case  from  the  present. 

Chambre,  J.  This  is  a  case  of  considerable  consequence  in  respect  of  the  sum 
which  depends  upon  it,  but  of  still  more  in  respect  of  the  general  question  which  it 
involves;  and  if  I  entertained  any  doubts  upon  the  subject,  I  should  wish  to  take 
time  before  I  delivered  an  opinion  ;  but  having  none,  I  think  the  sooner  we  come  to 
a  decision  the  better.  Tlie  argument  for  the  underwriters  rests  entirely  on  the  case  of 
Sparrow  v.  Carruthers.  I  do  not  wish  to  shake  the  authority  of  that  case,  nor  indeed 
is  it  necessary  so  to  do ;  but  I  cannot  but  observe  that  if  the  decision  had  been  other- 
wise I  should  have  been  better  satisfied.  The  case  before  Mr.  Justice  BuUer  has  more 
weight  with  me  :  and  particularly  so,  because  the  parties  acquiesced  in  his  determina- 
tion, notwithstanding  they  would  have  been  armed  with  the  authority  of  Sparrow  v. 
Carruthers  had  they  been  inclined  to  bring  the  case  before  the  Court.  The  only 
strong  ground  upon  which  the  case  of  Sparrow  v.  Carruthers  can  be  supported  (if 
indeed  it  can  be  supported  at  all)  is,  that  the  owner  of  the  goods  completely 
accepted  them,  and  discharged  the  ship  owner  from  any  further  concern  in  them. 
In  this  case  I  rely  on  the  words  of  the  (lolicy  and  the  known  and  settled  usage 
of  trade.  What  can  the  words  "until  safely  landed"  refer  tol  It  is  admitted  that 
it  is  impossible  for  these  large  vessels  to  come  up  to  the  wharfs  in  order  to  deliver 
their  goods;  that  the  merchants  have  no  lighters  of  their  own,  and  that  the  ship's 
boats  are  inadequate  to  the  purpose.  In  all  cases,  therefore,  the  goods  must  be 
delivered  by  the  public  lighters,  and  we  must  take  the  underwriters  to  be  cognizant 
of  the  usage  of  the  trade  which  they  insure.  I  do  not  lay  much  stress  on  the  notion 
of  these  lightermen  being  public  officers  :  there  are  many  trades  which  are  under 
certain  regulations,  such  as  porters,  carmen,  and  hackney  coachmen,  and  yet  they 
are  not  public  offi-[437]-cers ;  but  I  rely  on  the  constant  usage  of  trade,  and  on  the 
words  of  the  policy. 

Per  Curiam.     Postea  to  the  Plaintiffs. 


Steel  v.  Allan  (a).     May  12th,  1801. 

The  Court  will  not  compel  security  for  costs  in  error  on  the  ground  of  the  Plaintiff  in 

error  being  a  lunatic. 

This  was  a  rule  calling  on  the  Defendant  or  his  attorney  to  shew  cause  why  security 
should  not  be  given  by  one  of  them  for  the  costs  of  a  writ  of  error  on  the  judgment 
in  this  cause,  otherwise  the  Plaintiff  to  be  at  liberty  to  proceed  in  the  action  and  on  the 
recognizance  of  bail,  notwithstanding  the  allowance  of  the  writ  of  error.  To  obtain 
this  rule  an  affidavit  had  been  produced,  stating  all  the  proceedings  in  the  action,  and 
alleging  the  belief  of  the  Plaintiff's  aitornies,  that  there  was  no  cause  of  error,  the  Defen- 
dant's attornies  having  agreed  not  to  assign  the  want  of  an  original  as  cause  of  error, 
and  deposing  that  since  the  commencement  of  the  action  a  commission  in  the  nature 
of  a  writ  de  lunatice  inquirendo  had  issued,  under  which  the  Defendant  had  been 
found  a  lunatic  and  a  committee  had  been  appointed. 

Cockell,  Serjt.,'  now  shewed  cause  on  the  ground  of  this  application  being  perfectly 
iiew  in  practice,  and  not  supported  by  any  principle. 

Clayton,  Serjt.,  in  support  of  the  rule  argued,  that  the  estate  of  the  lunatic  would 

(rt)  Vide  ante,  p.  362. 
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not  bo  liable,  being  under  the  control  of  the  crown,  and  therefore  the  PlaintifT  would 
be  harassed  without  any  prospect  of  being  repaid  the  coats  of  the  writ  of  error  to 
which  the  recognizance  of  bail  does  not  extend  (b). 

But  The  Court  refused  to  accede  to  the  application. 

Kule  discharged. 

[438]    Bromley  v.  Coxwell.     May  13th,  1801. 

A.  entrusted  B.  with  goods  to  sell  in  India,  agreeing  to  take  back  from  B.  what  he 
should  not  be  able  to  sell,  and  allowing  him  what  he  should  obtain  beyond  a  certain 
price,  with  liberty  to  sell  them  for  what  he  could  get  if  he  could  not  obtain  that 
price;  B.  not  being  able  to  sell  the  goods  in  India  himself,  left  them  with  an  agent 
to  be  disposed  of  by  him,  directing  the  agent  to  remit  the  money  to  him.seif  in 
England.     Held  that  A.  could  not  maintain  trover  against  B.  for  the  goods  (a). 

Trover  for  some  prints.  The  cause  was  tried  before  Lord  Eldon,  Ch.  J.,  at  the 
Westminster  Sittings  after  last  Hilary  Term,  when  the  following  facts  appeared 
in  evidence : 

The  Plaintiff  being  a  printseller,  and  the  Defendant  a  mate  of  an  East  Indiaraan, 
in  Febiuary  1799  the  latter  was  entrusted  by  the  former  with  some  prints  to  be  dis- 
posed of  in  India  under  the  following  agreement.  "William  Biondey  agrees  to  send 
out  by  Jiimes  Coxwell  one  hundred  engravings  from  his  plate  of  His  Majesty  on  horse- 
back under  these  cotiditions,  that  provided  James  Coxwell  can  dispose  of  any  one  or 
all  of  them  at  above  one  guinea  each,  he  the  said  James  Coxwell  is  to  be  accountable 
to  M  lUiam  Bromley  on  his  return  to  England,  for  as  many  as  he  may  dispose  of  at 
one  guinea  each  ;  and  Wdliani  Bromley  agrees  to  lake  all  or  as  many  as  may  be 
returned  by  the  said  James  Coxwell,  provided  he  the  said  James  Coxwell  cannot  sell 
them  in  India  or  at  any  other  port  he  may  touch  at,  without  expecting  any  sum  from 
James  Coxwell,  or  making  any  charge  ;  and  William  Bromley  further  agrees  to  and 
authorizes  James  Coxwell  to  sell  them  for  whatever  they  may  fetch,  if  not  more  than 
one  guinea  may  be  ofiered  for  them  separately."  The  Defendant  on  his  arrival  at 
Calcutta  not  being  able  to  obtain  more  than  three  shillings  and  five  pence  per  print, 
at  which  sum  he  sold  one  only,  cariied  the  remainder  to  Ma<lras,  and  there  endeavoured 
to  sell  them,  but  with  no  better  success,  whereupon,  judging  for  the  best,  he  left  the 
residue  in  the  hands  of  an  agent  at  Madras  to  be  disposed  of  by  him,  directing  the 
agent  to  remit  the  money  to  him  in  England,  at  the  Jerusalem  C  jil'ee-house,  London. 
On  his  arrival  in  England,  he  said  to  a  third  person,  "I  have  taken  upon  myself  to 
leave  the  prints  in  India,  and  I  hope  Mr.  Bromley  will  approve  of  what  I  have  done." 

The  Jury  found  a  verdict  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court, 
whether  under  the  above  circumstances  trover  could  be  maintained  1 

A  rule  having  been  obtained  for  setting  aside  the  verdict.  Best  and  Onslow,  Serjts., 
now  shewed  cause  and  contended,  that  it  was  a  general  principle  of  law,  that  wherever 
a  person  takes  upon  himself  to  dispose  of  the  goods  of  another  without  an  authority 
80  [439]  to  do,  it  amounts  to  a  conversion;  and  that  the  words  "to  his  own  use," 
though  necessary  to  be  inserted  in  averring  the  conversion,  have  always  received  a 
liberal  construction ;  that  it  made  no  dilference  that  the  goods  in  this  case  were 
originally  bailed  to  the  Defendant,  for  that  the  Defendant,  by  disposing  of  them  in  a 
manner  unauthorized  by  the  agreement,  had  determined  the  bailment,  and  become 
guilty  of  a  conversion.  They  cited  Wilson  v.  Chambers,  Cro.  Car.  262,  where  the 
Court  said,  "  denying  to  deliver  upon  request  is  a  conversion  ;  "  and  IFaldgravc  v.  Ogilen, 
1  Leon.  224,  Cro.  Eliz  219,  S.  C.  where  Walmesley,  J.,  said,  "If  a  man  find  my 
garments  and  sufferelh  them  to  be  eaten  with  moths  by  the  negligent  keeping  of  them, 
no  action  lieth  ;  but  if  he  weareth  my  garments  it  is  otherwise,  for  the  wearing  is  a 
conversion."  They  urged  that  the  Plaintitl'  was  cleai  ly  entitled  to  some  action  ;  that 
had  the  injury  arisen  from  a  mere  non-feasance  on  the  part  of  the  Defendant,  the 
proper  remedy  would  have  been  an  action  on  the  case,  but  that  the  positive  act  of  the 

(6)  By  this  must  be  meant  the  recognizance  of  bail  in  the  Court  below,  for  if  it 
had  been  a  case  in  which  bail  in  error  could  have  been  taken,  it  would  have  been 
otherwise. 

(o)  Vide  Bailey  v.  Gouldsmith,  Peake's  Cas.  56.    Cockran  v.  Irlatn,  2  M.  and  S.  301. 
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Defendant  in  delivering  the  prints  to  his  agent  in  India  without  any  authority  so  to 
do  was  sufficient  to  support  an  action  of  trover.  Anon.  2  Sa!k.  655,  Sijeds  v.  Ha'i/, 
4  Term  Rep.  260,  where  BuUer,  J.  said,  "If  one  man  who  is  entrusted  with  the  goods 
of  another  put  them  into  the  hands  of  a  third  person  contrary  to  orders,  it  is  a 
conversion  ; "  and  Void  v.  Hardbotlle,  Peake's  N.  P.  Cas.  49,  where  Lord  Kenyon 
said,  "  I  agree  that  when  a  carrier  loses  goods  by  accident,  trover  will  not  lie  against 
him,  but  when  he  delivers  them  to  a  third  person  and  is  an  actor,  though  under  a 
mistake,  thi.s  species  of  action  may  be  maintained." 

Shepherd,  Serjt.,  contra,  was  stopped  by  the  Court. 

Heath,  J. — I  am  not  clear  that  in  the  present  case  there  was  any  breach  of  the 
agreement.  The  Defendant  does  not  agree  to  bring  the  prints  home  ;  he  was  authorized 
to  sell  them  for  what  they  might  fetch,  if  not  more  than  one  guinea  should  be  offered 
for  them  separately  :  and  under  this  part  of  the  agreement  I  do  not  see  why  he  was 
not  at  liberty  to  leave  them  with  an  agent  to  be  sold.  The  conduct  of  the  Defendant, 
however,  cannot  amount  to  a  conversion  in  any  point  of  view.  It  is  agreed  that  mere 
negligence  is  not  sufficient ;  now  the  conduct  of  the  Defendant  in  not  selling  the 
prints  in  India  was  a  mere  non-feasance.  To  support  an  action  of  trover  there  must 
be  a  positive  tortious  act. 

[440]  RooKE,  J. — In  this  case  there  was  no  agreement  to  bring  the  prints  home. 
The  Defendant  left  them  in  India  judging  for  the  best  ;  and  though  he  ordered  the 
money  to  be  remitted  to  himself,  it  is  clear  that  this  was  done  with  no  other  view 
than  to  facilitate  the  payment  of  it  to  the  Plaintiff".  At  all  events  it  does  not  appear  to 
me  that  there  was  any  conversion. 

Chambre,  J. — It  is  not  necessary  to  decide  whether  any  action  at  all  could  be 
maintained  under  the  circumstances  of  this  case  ;  but  the  strong  inclination  of  my 
opinion  is,  that  none  could  be  maintained.  The  Defendant  agrees  to  send  some  prints 
to  India,  and  if  they  are  sold  for  more  than  one  guinea  each,  the  Defendant  is  only  to 
account  for  them  at  that  sum.  Then  the  Plaintiff  agrees  to  take  all  which  shall  be 
returned  without  any  charge  to  the  Defendant :  none  are  returned.  The  agreement 
concludes  with  a  general  authority,  in  case  the  prints  do  not  sell  for  a  guinea  each,  to 
sell  them  for  whatever  they  may  fetch.  The  Defendant  not  being  able  to  sell  them 
at  a  guinea,  leaves  them  with  an  agent  to  be  sold  to  the  best  advantage.  It  does  not 
appear  that  any  have  been  sold.  No  act  has  been  done.  The  agreement  does  not 
express  the  Defendant  shall  sell  the  goods  himself ;  it  seems  therefore  that  the 
delivery  to  his  agent  was  within  the  terms  of  the  agreement. 

Per  Curiam.     Rule  absolute  for  entering  a  nonsuit. 

Perkins,  Administrator,  v.  Pettit  and  Yale.     May  13th,  1801. 

If  a  Defendant  in  error  (the  Plaintiff  in  the  action)  upon  judgment  being  affirmed  take 
in  execution  the  body  of  the  Plaintiff  in  error  for  the  debt,  damages  and  costs  in 
error,  he  does  not  thereby  discharge  the  bail  in  error;  but  may  sue  them  upon  their 
recognizance. 

Scire  facias  on  a  recognizance  of  bail  in  error.  The  Defendants  pleaded  1st,  Nul 
tie!  record  of  the  recognizance.  2dly,  Nul  tiel  record  of  the  writ  of  Scire  facias  and 
return.  3dly,  Exeeutionem  non  "because  they  say  that  to  the  said  supposed 
recognizance  a  certain  condition  was  underwritten,  which  condition  (reciting  that  the 
Plaintiff  had  lately  in  His  Majesty's  Court  of  Common  Bench  at  Westminster  before 
Sir  James  Eyre  Knight  and  his  Brethren  Justices  of  the  said  Court  by  the  considera- 
tion and  judgment  of  the  said  Court  recovered  against  Jane  Howes  a  certain  debt  of 
3601.  and  also  271.  3s.  6d.  for  his  damages  which  he  had  sustained  by  occasion  of  the 
detaining  that  debt  whereof  the  said  Jane  Howes  had  been  convicted,  and  that  the 
said  Jane  had  sued  [441]  out  of  His  Majesty's  Court  of  Chancery  at  Westminster  on 
the  said  judgment  His  Majesty's  writ  of  error  tested  the  19th  day  of  May  in  the 
38th  year  of  his  reign  directed  to  Sir  James  Eyre  Knight  Chief  Justice  of  His 
Majesty's  Court  of  the  Bench  aforesaid)  was,  that  if  the  said  Jane  Howes  should  by 
herself  or  her  sufficient  security  prosecute  the  said  writ  of  error  with  effect  and  also 
should  satisfy  and  pay  unto  the  said  Plaintiff  (if  the  said  judgment  should  be  affirmed 
or  the  said  writ  of  error  should  be  discontinued  in  her  default  or  she  should  be  non- 
suited therein)  the  debt  and  damages  aforesaid  then  already  adjudged  upon  the  said 
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judgment  and  all  costs  and  damages  to  be  also  awarded  for  the  delay  of  execution  of 
the  said  judgment  by  means  of  the  said  wiit  of  error,  then  that  recognizance  should 
be  void  and  of  no  effect  or  else  should  remain  in  full  force  and  virtue  as  by  the  said 
condition  of  the  said  recognizance  remaining  of  record  in  the  said  Court  of  our  said 
Lord  the  King  of  the  Bench  may  more  fully  appear.  And  the  said  Defendants 
further  say  that  afterwards  to  wit  in  Michaelmas  Term  in  the  39th  year  of  the  reign 
of  our  Lord  the  King  the  said  judgment  was  in  all  things  atiirmed  by  the  Court  of 
our  Lord  the  King  before  the  King  himself  the  same  Court  then  and  still  being  at 
Westminster  aforesaid  in  the  said  county  of  Middlesex  anil  by  the  same  Court  a  large 
sum  of  money  to  wit  the  sum  of  161.  lOs.  was  adjudged  to  the  said  John  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  for  his  damages  costs  and 
charges  which  he  had  by  occasion  of  the  delay  of  the  execution  aforesaid  by  the  pre- 
tence of  the  prosecution  of  the  said  writ  of  error  as  by  record  of  the  said  Judgtnent 
of  Affirmance  still  remaining  in  the  same  Court  at  Westminster  aforesaid  may  more 
fully  appear.  And  the  said  Plaintiff  afterwards  and  before  the  suing  forth  of  the 
said  supposed  writs  of  Scire  facias  or  either  of  them  to  wit  on  &c.  at  &c.  sued  and 
prosecuted  out  of  the  said  Court  of  our  Lord  the  King  before  the  King  himself  the 
same  Court  then  and  still  being  at  Westminster  aforesaid  on  the  said  judgment  of 
affirmance  a  cert-iin  writ  of  our  Ijord  the  King  of  Capias  ail  satisfaciendum  against 
the  said  Jane  Howes  directed  to  the  SheritT  of  Middlesex  whereby  the  said  Sheriff' 
was  commanded  that  he  should  take  the  said  Jane  if  she  should  be  found  in  his  baili- 
wick and  her  safely  keep  so  that  ho  might  have  her  body  before  our  said  Lord  the 
King  on  the  morrow  of  All  Soids  then  next  following  wheresoever  he  should  then  be 
in  I'jMgland  to  satisfy  the  saiii  .lohn  as  well  as  the  said  debt  of  [442]  3001.  as  also  the 
said  271.  3s.  Gd.  for  his  damages  which  he  had  sustained  by  occasion  of  the  detaining 
that  debt  and  also  the  said  161.  10s.  for  bis  damages  costs  and  charges  which  he  had 
by  occasion  of  the  delay  of  the  execution  of  the  judgment  aforesaid  by  the  pretence  of 
the  prosecution  of  the  said  writ  of  error  brought  by  the  said  Jane  against  the  said 
Plaintiff  and  upon  the  premises  aforesaid,  which  writ  after  the  issuing  and  before  the 
return  thereof  to  wit  on  iVic.  at  &c.  was  duly  delivered  to  Charles  Price  Ksquire  and 
Peter  Mellish  Kscpiire  then  being  Sheriff'  of  the  same  County  to  bo  executed  in  duo 
form  of  law  and  the  said  Sheriff'  by  virtue  of  the  said  writ  afterwards  and  before  the 
return  thereof  and  before  the  suing  out  of  the  said  writ  of  Scire  facias  or  either  of 
them  to  wit  on  &c.  at  &c.  took  and  arrested  the  said  Jane  by  her  body  anrl  had  and 
detained  her  in  his  custody  in  execution  at  the  suit  of  the  said  Plaintiff  for  the  cause 
aforesaid  for  a  long  space  of  time  to  wit  from  that  time  until  the  suing  forth  of  the 
said  supposed  writs  of  Scire  facias  and  from  thenceforth  hitherto.  And  this  &c. 
wherefore  "  &c. 

Issue  was  joined  on  the  two  first  pleas :  and  a  general  demurrer  put  in  to  the  last. 

Marshall,  Serjt.,  was  to  have  argued  in  support  of  the  demurrer  ;  but  Shepherd, 
Serjt.,  being  called  upon  by  the  Court  to  support  the  plea,  said  that  he  meant  to 
contend  that  the  condition  of  the  rccogidzance  was  satisfied  by  the  Plaintiff  in  error 
being  taken  in  execution  for  the  original  debt  and  costs  together  with  the  costs  of  the 
writ  of  error ;  and  mentioned  the  cases  of  J'igcrs  v.  Aldrkh,  4  Burr.  2482,  and  Clarke 
V.  Clement,  6  Term  liep.  525(a). 

But  the  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.)  were  clearly  of 
opinion  that  it  was  not  an  arguable  point. 

Judgment  for  the  Plaintiff  (i). 


[443]    Dixon  v.  Dixon.    May  16th,  1801. 

A  recognizance  entered  into  by  the  bail  in  error  without  the  principal,  is  good.     If 
on  a  bond-debt  double  the  sum  secured  by  the  bond  be  the  sum  for  which  the  bail 

(a)  See  also  Jaqms  v.  IFhitby,  1  Term  Rep.  557,  and  Tanner  v.  Hague,  7  Terra 
Rep.  420. 

{h)  So  hail  in  error  cannot  be  relieved  if  the  principal  become  bankrupt  pending 
the  writ  of  error.     Soulhcvte  v.  Brailhwaile,  1  Terra  Rep.  624. 
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bind  themselves  in  the  recognizance  in  error,  it  is  sufficient ;  though  a  further  sum 
be  due  for  interest  and  costs  and  nominal  damages  have  been  recovered. 

This  was  an  action  of  debt  on  a  bond  for  40001.  conditioned  for  the  payment  of 
20001.  A  verdict  having  been  found  for  the  Plaintiff  with  one  shilling  damages  for 
the  detention  of  the  debt,  judgment  was  entered  up  for  40191.  lis.  Od.  being  the 
amount  of  the  penalty  with  the  addition  of  Is.  damages  and  191.  10s.  costs.  Upon 
this  judgment  the  Defendant  brought  a  writ  of  error,  and  a  recognizance  was  entered 
into  by  two  persons  as  his  sureties  binding  each  of  them  in  the  sum  of  40001.  Not- 
withstanding this  writ  of  error  the  Plaintiff  sued  out  a  Fieri  facias  indorsed  to  levy 
21191.  lis.  being  the  amount  of  the  sura  mentioned  in  the  condition  together  with 
the  damages  and  costs  added  to  1001.  due  by  way  of  interest. 

A  rule  nisi  having  been  obtained  for  setting  aside  this  execution  on  the  ground  of 
its  having  issued  pending  a  writ  of  error, 

Best  and  Praed,  Serjts.,  now  shewed  cause  and  objected  to  the  recognizance  upon 
two  grounds,  first,  because  the  Defendant  himself  had  not  entered  into  it  together 
with  his  sureties ;  secondly,  because  it  was  not  taken  in  a  proper  sum.  They  relied 
upon  the  words  of  the  statute  3  Jac.  1,  c.  8,  which  provides  that  no  execution  shall 
be  stayed  upon  any  writ  of  error  for  the  reversing  of  any  judgment  given  upon  any 
obligation  with  condition  for  the  payment  of  money  only  "unless  such  person  or 
persons  in  whose  names  such  writ  of  error  shall  be  brought  with  two  sufficient  sureties 
such  as  the  Court  shall  allow  of  shall  first  before  such  stay  made  be  bound  unto  the 
party  for  whom  any  such  judgment  shall  be  given  by  recognizance  in  double  the  sum 
adjudged  to  be  recovered  by  such  former  judgment  to  prosecute  the  said  writ  of  error 
with  effect,  and  also  to  satisfy  and  pay  the  debts  damages  and  costs  adjudged  upon 
the  former  judgment  and  all  costs  and  damages  to  be  awarded  for  the  same  delaying 
of  execution."  With  respect  to  the  first  point  they  contended  that  as  the  words  of 
the  statute  were  positive  that  the  Plaintiff  in  error  shall  enter  into  the  recognizance 
with  two  sureties,  no  length  of  practice  to  the  contrary  would  authorize  the  Court  to 
consider  those  words  satisfied  by  a  recognizance  entered  into  by  two  sureties  without 
the  Plaintiff  in  error;  and  that  the  cases  of  Barms  v.  Bulwer,  Carth.  121,  Goodtitle  v. 
Bennington,  Barnes,  75,  and  Lushingfon  v.  Doe,  Barnes,  78,  where  recognizances  entered 
into  by  sureties  only,  were  held  sufficient  were  all  cases  of  eject-[444]-ment,  which  do 
not  depend  on  the  statute  of  Jac.  1,  but  on  16  and  17  Car.  2,  c.  8,  s.  3,  which  is 
differently  worded  from  the  former  statute  as  it  only  requires  the  Plaintiff  in  Error 
to  be  bound  without  specifying  whether  with  or  without  sureties.  On  the  second 
point  they  urged  that  as  the  statute  requires  that  the  parties  to  the  recognizance  shall 
be  bound  in  double  the  sum  adjudged,  the  recognizance  in  this  case  ought  to  have 
been  taken  in  double  the  sum  of  40191.  10s.,  and  they  referred  to  a  manuscript  note  (a) 
of  one  of  the  officers  of  the  Court ;  or  that  even  supposing  according  to  the  case  of 
Moar  V.  Lynch,  1  Wils.  213,  it  was  sufficient  to  take  the  recognizance  in  double  the 
debt  really  due,  still  the  interest  ought  to  have  been  added  to  the  sum  mentioned  in 
the  condition,  which  then  would  amount  to  21001. 

Shepherd  and  Bayley,  Serjts.,  contra,  as  to  both  points  relied  on  the  invariable 
practice  of  the  Court  as  well  as  on  the  cases  referred  to  by  the  other  side,  which  they 
insisted  must  govern  the  present. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.)  were  of  opinion  that 
as  the  practice  had  so  long  prevailed  without  objection,  it  was  now  too  late  to  overturn 
it;  and  that  with  respect  to  the  1st  point  they  might  without  doing  much  violence  to 
the  statute  construe  the  words  with  sureties  to  mean  by  sureties. 

Rule  absolute. 

(a)  Anon.  May  8th,  1796.  Action  on  bond  for  money  payable  by  instalments; 
judgment  obtained  and  a  writ  of  error  brought  thereon  ;  bail  in  error  was  only  put  in 
for  double  the  sum  due,  whereupon  an  application  was  made  to  set  aside  the  execution 
which  had  issued  notwithstanding  the  writ  of  error  and  bail  put  in,  merely  because 
the  bail  were  not  bound  in  double  the  penalty  of  the  bond. — Per  Curiam,  There  having 
been  a  failure  of  payment  of  the  instalments  the  judgment  is  regular  for  the  whole 
penalty  and  under  the  statute  3  Jac.  1,  c.  8,  the  bail  in  error  should  have  been  for 
double  the  penalty,  and  this  application  would  have  been  more  proper  had  it  been  to 
stay  all  proceedings  on  payment  of  the  instalments  due  and  all  the  costs. 
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SoiLLEUX  V.  HKRBST(a)i.     May  16ih,  1801. 

If  a  bond  of  subiuissioii  to  arbitration  between  the  trustee  of  a  wife  and  her  husband 
recite  that  a  suit  for  separation  has  been  instituted  between  the  husliiiiid  and  wife 
in  the  Commons,  and  that  in  order  to  put  an  end  to  any  contest  about  the  terms  of 
the  separation  it  has  been  agreed  that  all  matters  should  bo  referred  to  J.  S.  and 
either  of  the  parties  should  be  "at  liberty  to  apply  to  the  Court"  to  make  the 
"award  a  rule  of  Court,"  such  submission  may  be  made  a  rule  of  the  Court  of 
Common  Pleas  under  the  9  &  10  W.  3. 

This  was  a  rule  obtained  by  Marshall,  Serjt.,  calling  on  the  obligor  in  a  bond  of 
submission  to  arbitration,  to  shew  cause  why  the  submission  should  not  bo  inadc  a 
rule  of  Court. 

[445]  Herbst  the  obligor  was  trustee  for  the  wife  of  Soilleux  the  obligee.  The 
bond  recited  that  Mary  Soilleux  wife  of  John  Soilleux,  had  lately  instituted  her  suit 
and  complaint  in  the  Ecclesiastical  Court  at  Doctors'  Commons,  for  a  separation  and 
divorce  a  mensfi  et  thoro,  and  in  order  to  prevent  further  contest,  controversy,  litiga- 
tion, and  disputes  whatsoever,  as  well  touching  the  terms  on  which  such  divorce 
should  be  had,  as  also  to  terminate  and  put  a  final  end  and  determination  to  the 
said  suit,  and  to  any  doubt,  question,  contest,  and  dispute,  which  might  arise  in 
respect  of  the  children  of  the  said  marriage,  it  had  been  proposed  by  the  said  John 
Soilleux,  and  agreed  to  by  the  said  Mary  Soilleux,  that  the  terms  of  such  separation, 
and  all  matters  in  contest  and  dispute  between  them  should  be  left  to  the  considera- 
tion, judgment,  arbitration,  final  determination,  and  award  of  J.  S.  W.  &c.,  and  it 
was  agreed,  that  either  of  the  said  parties  submitting  should  be  at  liberty  to  apply 
to  the  Court  for  making  the  said  award  a  rule  of  Court.  The  bond  was  conditioned 
for  the  performance  of  the  award  by  the  said  Mary  Soilleux. 

Lens,  Serjt,,  shewed  cause  and  objected,  1st,  that  in  the  recital  of  the  bond  it  was 
not  specified  to  what  Court  the  application  should  be  made,  and  that  from  the  expres- 
sion "  the  Court,"  it  could  not  be  understood  to  be  the  intention  of  the  ])arties  that 
the  application  should  be  made  to  this  Court.  2dly,  That  the  agreement  being,  that 
either  of  the  parties  might  apply  to  have  the  award  made  a  rule  of  Court,  would  not 
authorize  them  to  apply  to  have  the  submiss-ion  made  a  rule  of  Court ;  for  which  he 
cited  Harrivm  v.  Gundry,  2  Str.  1178,  as  in  point  (a)^;  3dly,  that  as  the  matter  of 
dispute  between  the  parties  was  only  the  subject  of  a  suit  in  the  Ecclesiastical  Court, 
the  statute  of  9  and  10  W.  3,  c.  LO,  gave  no  authority  to  this  Court  to  make  the  bond 
of  submission  a  rule  of  Couit,  the  statute  being  expressly  confined  to  "controversies, 
suits,  and  quarrels,  for  which  there  is  no  other  remedy  but  by  personal  action  or  suit 
in  equity." 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.)  overruled  all  the 
objections,  and  observed  as  to  the  first,  that  by  the  words  of  the  statute,  the  parlies 
are  at  liberty  to  make  the  submission  "a  rule  of  any  of  His  Majesty's  Courts  of 
record,  which  they  shall  choose,"  and  therefore  the  words  [446]  used  in  the  bond 
were  suflTicient.  As  to  the  second  objection  they  were  of  opinion,  that  the  case  of 
Gundri/  v.  Harrison  was  entitled  to  very  little  credit,  and  as  to  the  3d,  that  the  obligor 
being  trustee  for  the  wife  of  the  obligee,  many  causes  of  action  at  law,  and  many  suits 
in  equity,  might  arise  out  of  the  disputes  stated  in  the  recital  of  the  bond. 

Kule  absolute. 


Moody,  Assignee  of  the  SherifT,  v.  Pheasant.     May  18th,  1801. 

Final  judgment  may  be  entered  upon  a  bail-bond  without  executing  a 
writ  of  inquiry  (a)'. 

Bayley,  Serjt.,  applied  to  the  Court  for  leave  to  enter  up  final  judgment  upon  a 

(a)'  All  the  Affidavits  were  by  mistake  entitled  in  this  manner,  though  no  cause 
was  pending  in  the  Court. 

(a)-  Vide  also  Anon.  3  Barnard,  163.  Runnington,  Serjt.,  amicus  curiae,  said,  the 
case  of  Gundry  v.  Harrison  had  been  often  overruled. 

{of  Vide  Middlelm  v.  Bryan,  3  M.  and  S.  155. 
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bail-bond,  without  executing  a  writ  of  inquiry,  observing  that  although  the  practice 
had  been  otherwise,  the  Court  of  King's  Bench  had  of  late  decided,  that  a  writ  of 
inquiry  was  unnecessary  in  such  cases. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.)  being  of  the  same 
opinion,  gave  leave  to  enter  up  final  judgment  accordingly. 

Bell  v.  Da  Costa.     May  18th,  1801. 

A  Defendant  who  is  under  terms  to  plead  issuably  is  not  at  liberty  to  take  advantage 
of  any  objections  upon  special  demurrer,  of  which  he  could  not  have  availed  himself 
upon  a  general  demurrer.  Plaintiff  declared  against  the  Defendant  as  acceptor  of 
a  bill  of  exchange,  payable  to  certain  persons  using  the  firm  of  Messrs.  M'Brair, 
Watson,  and  Co.  Defendant  pleaded,  that  the  said  Messrs.  M'Brair,  Watson,  and 
Co.  had  accepted  satisfaction.  Plaintiff  replied,  that  the  said  person  so  as  aforesaid, 
using  the  firm  of  Messrs.  M'Brair  and  Co.  (leaving  out  the  name  of  Watson),  did 
not  accept  satisfaction,  and  concluded  to  the  country.  Semb.  that  this  variance 
could  only  be  taken  advantage  of  on  special  demurrer  (a)'. 

Assumpsit  on  a  bill  of  exchange  against  the  acceptor.  The  declaration  described 
the  bill  to  be  payable  to  certain  persons  using  the  firm  of  Messrs.  M'Brair,  Watson, 
and  Co.,  and  averred,  that  the  said  person  so  using  the  firm  of  Messrs.  M'Brair, 
Watson,  and  Co.  as  aforesaid,  indorsed  it  to  the  Plaintiff.  Plea,  that  before  the 
indorsement,  the  said  Messrs.  M'Brair,  Watson,  and  Co.  took  and  accepted  two  other 
bills  in  full  satisfaction.  The  Plaintiff  replied,  that  the  said  persons  so  as  aforesaid 
using  the  firm  of  Messrs.  M'Brair  and  Co.  did  not  accept  the  said  bills  in  satisfaction, 
&c.  concluded  to  the  country,  and  added  the  similiter.  The  Defendant  struck  out  the 
similiter,  and  put  in  a  special  demurrer,  [447]  assigning  for  causes,  that  the  Defendant 
in  his  plea  had  averred,  that  the  said  Messrs.  M'Brair,  Watson,  and  Co.  had  taken  and 
accepted  bills  of  exchange,  and  that  the  Plaintiff  in  bis  replication  alleged,  that  the 
said  persons  so  as  aforesaid  using  the  firm  of  Messrs.  M'Brair  and  Co.  did  not  take  and 
accept  them,  that  the  Plaintiff  had  not  tendered  any  averment  on  which  issue  could 
be  taken  by  the  Defendant  without  departure  from  his  plea,  and  that  the  Plaintiff 
had  attempted  to  put  in  issue  a  subject-matter  foreign  to  the  Defendant's  plea. 

A  rule  having  been  obtained  calling  upon  the  Defendant  to  shew  cause  why  the 
Plaintiff  should  not  be  at  liberty  to  proceed  to  the  trial  of  the  issue,  notwithstanding 
the  demurrer  put  in  by  the  Defendant,  on  the  ground  of  the  latter  having  been  under 
terms  to  plead  issuably,  rejoin  gratis,  and  take  short  notice  of  trial. 

Best,  Serjt.,  shewed  cause  and  contended,  that  the  terras  imposed  did  not  oblige 
the  Defendant  to  waive  any  good  ground  of  demuirer,  but  only  not  to  demur  for 
delay,  and  cited  the  case  of  Dewey  v.  Sopp,  2  Str.  1185. 

Shepherd  and  Bayley,  Serjts.,  contra,  cited  Berry  v.  Anderson,  7  Term  Rep.  530  (a)^ 
where  a  special  demurrer  was  held  not  to  be  an  issuable  plea,  as  not  going  to  the 
merits,  and  the  party  demurring  was  compelled  to  strike  out  the  special  causes  of 
demurrer. 

The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  Js.)  said  the  true  question 
in  these  cases  was,  whether  the  objections  were  such  as  might  be  relied  on  upon  a 
general  demurrer,  and  accordingly  made  the  rule  absolute  without  payment  of  costs, 
at  the  same  time  giving  the  Plaintiff  leave  to  amend  without  payment  of  costs. 

Waterhouse  v.  Skinner.    May  18th,  1801. 

If  A.  agree  to  buy  of  B.  and  B.  to  sell  to  A.  goods  at  a  certain  price,  to  be  delivered 
between  such  a  day  and  such  a  day  ;  and  B.  fail  to  deliver  the  goods  within  the 
time,  it  is  sufficient  for  A.  in  declaring  upon  the  contract  to  aver  that  he  was  during 
all  the  time,  and  still  is  ready  and  willing  to  receive  and  pay  for  the  goods  ;  without 
making  any  allegation  of  an  actual  tender  and  refusal  (a)^. 

Assumpsit.     The  declaration  stated  that  the  Plaintiff,  at  the  instance  and  request 

(a)'  S.  P.  Blick  v.  Dymoke,  1  Bing.  379  :  and  see  Langfonl  v.  Wagliorn,  7  Price,  670. 
{of  See  also  the  cases  there  cited  in  notis. 
{af  Vide  Martin  v.  Smith,  6  East,  555,  561. 

C.  P.  IV.— 44 
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of  the  Defendant,  bargained  with  the  Defendant  to  buy  of  him,  and  the  Defendant 
agreed  to  sell  to  the  Plaintiff  a  quantity  of  oats  at  the  price  of  21  shillings  per  quarter, 
to  be  delivered  any  time  between  Michaelmas  day  [448]  1799,  and  Lady-day  1800: 
and  in  consideration  thereof  the  Plaintiff  undertook  to  accept  and  receive  the  oats, 
and  pay  for  them  at  the  above-mentioned  price,  and  the  Defendant  undertook  to 
deliver  them  some  time  between  the  above-mentioned  days,  "and  although  the  said 
Defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  did  in  part  performance  of  hia  said 
promise  deliver  to  the  Plaintiff  a  part,  to  wit,  five  quarteis  of  the  said  oats,  and  although 
the  time  for  the  delivery  of  the  residue  of  the  said  oats  to  the  said  Plaintiff  according 
to  the  Defendant's  promise  aforesaid  is  long  since  elapsed,  and  the  Plaintiff  was  for 
and  during  ail  that  time,  and  still  is  ready  and  willing  to  accept  and  receive  the  residue 
of  the  said  oats,  and  to  pay  for  the  same  at  the  rate  or  price  aforesaid,  to  wit,  at,"  &c. 
Yet  Defeiulant  not  regarding,  &c.  had  not  delivered,  &c.  but  had  refused,  cV:c.  The 
Defendant  pleaded  Non  assumpsit,  and  a  verdict  having  been  found  for  the  Plaintiff, 
a  rule  Nisi  was  obtained  in  Michaelmas  Term  last,  calling  upon  him  to  shew  cause 
why  judgment  should  not  be  arrested,  because  it  was  not  averred  in  the  declaration, 
that  he  bad  performed  his  part  of  the  contract  by  tendering  the  price  of  the  corn. 

Shepherd  and  Best,  Serjts.,  shewed  cause ;  and  distinguished  this  case  from  that  of 
Morton  V.  Lamb,  1  Term  Rep.  125,  by  observing,  that  in  that  case  there  was  no  averment 
of  the  Plaintiff's  readiness  to  receive  and  pay  for  the  corn  ;  which  is  all  that  is  necessary 
to  support  the  action,  as  appears  from  the  words  of  Lord  Kenyon  in  Morton  v.  Lamb, 
that  "  where  two  concurrent  acts  are  to  be  done,  the  party  who  sues  the  other  for 
non-performance  must  aver,  that  he  has  performed,  or  was  ready  to  perform  his  part 
of  the  contract." 

Marshall,  Serjt.,  in  support  of  the  rule  contended,  that  the  meaning  of  the  contract 
was,  that  the  money  should  be  paid  on  the  delivery  of  the  corn  ;  that  the  payment 
and  delivery  therefore  were  concurrent  acts,  and  consequently  that  neither  party  could 
maintain  an  action  against  the  other  without  averring  performance  on  his  part,  or 
a  tender  and  refusal ;  that  the  averment  in  this  declaration  of  the  Plaintiff's  readiness 
to  pay  was  introduced  in  order  to  avoid  the  necessity  of  proving  an  actual  tender, 
without  which  the  Plaintiff  was  not  entitled  to  maintain  his  action.  He  cited  Callmiel 
v.  Briggs,  1  Salk.  112,  and  Ponlage  v.  Cole,  1  Saund.  320(a). 

Cur.  adv.  vult. 

[449]  On  this  day  the  opinion  of  the  Court  (present  Rooke  and  Chambre,  Js.,) 
was  delivered  by 

Heath,  J.  The  onlv  doubt  which  we  entertained  on  this  case  arose  from  the 
decision  of  the  Court  of  King's  Bench  in  3Iorton  v.  Lamb.  But  that  decision  has  been 
explained  by  the  subsequent  case  of  liawson  v.  Johnson,  1  East,  203,  where  in  a  declara- 
tion on  a  contract  similar  to  the  present  an  averment  of  the  Plaintiff's  readiness  and 
willingness  to  pay  for  the  article  to  be  delivered  by  the  Defendant,  without  any 
allegation  of  an  actual  tender  of  the  money,  was  held  sufficient.  With  the  determina- 
tion of  this  last  case  we  are  perfectly  satisfied,  and  therefore  think,  that  the  judgment 
ought  not  to  be  arrested. 

Per  Curiam.     Rule  discharged. 

End  of  Easter  Term. 

Shortly  after  the  close  of  the  term.  Lord  Eldon,  who  had  continued  to  hold  the 
office  of  Lord  Chief  Justice  of  this  Court,  together  with  that  of  Lord  High  Chancellor, 
and  had  occasionally  presided  here  in  order  to  make  his  Report  on  motions  for  new 
trials,  where  the  causes  had  been  tried  before  him,  resigned  the  former  siiualiori. 

The  Right  Honourable  Sir  Richard  Pepper  Arden,  Knight  (having  resigned  the 
situation  of  Master  of  the  Rolls)  was  appointed  to  succeed  him,  and  was  created  a  Peer 
by  the  title  of  Baron  Alvanley  of  Alvanle}'  in  the  county  palatine  of  Chester. 

Sir  William  Grant,  Knight,  succeedel  Lord  Alvanley  as  Master  of  the  Rolls,  and 
was  sworn  of  bis  Majesty's  Most  Honourable  Privy  Council. 

Li  Hilary  Term  last  William  Mackworth  Praed,  of  Lincoln's  Inn,  Esquire,  was 
called  to  the  degree  of  Serjeant  at  Law.  His  motto  was  "foederis  lequas  dicamus 
leges." 

(a)  See  the  edition  of  Saunders  by  Mr.  Serjt.  Williams,  where  in  note  4  to  the 
above  case  the  learning  upon  the  subject  is  very  fully  collected  and  commented  upon. 
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[451]  Cases  Argued  and  Determined  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  and  in  the  House  of  Lords  ;  in  Trinity  Term,  in 
the  Forty-First  Year  of  the  Eeign  of  George  III. 

Parry  v.  Frame.    June  8tb,  1801. 

A.  having  agreed  to  purchase  of  B.  the  remainder  of  a  term,  the  latter  delivered  to 
him  the  lease,  in  order  that  he  might  get  an  assignment  made  out;  A.  then  obtained 
an  enlargement  of  the  term  from  the  original  landlord,  and  refused  to  accept  an 
assignment  or  pay  the  full  price  agreed  on,  because  B.'s  under-tenant  had  removed 
some  fixtures.  Held  that  B.  might  insist  on  A.  accepting  the  assignment,  and  after 
demand  and  refusal  of  the  lease  might  maintain  trover  for  it. 

Trover  for  an  indenture  of  lease. 

The  Defendant  having  agreed  to  purchase  of  the  PlaintifT  for  7.51.  the  remainder  of 
a  terra  of  twenty  years  in  a  house,  whereof  eight  years  were  unexpired,  the  latter 
delivered  up  to  him  the  indenture  of  lease  for  the  purpose  of  enabling  him  to  get  an 
assignment  made  out,  and  also  the  key  of  the  house.  After  this  the  Defendant  having 
made  a  bargain  with  the  original  landlord  for  an  enlargement  of  the  term,  and  having 
some  dispute  with  the  Plaintitf  respecting  certain  fixtures  which  the  Plaintiffs  under- 
tenant had  taken  off  the  premises,  refused  to  pay  the  full  price  agreed  upon,  claiming 
to  make  a  deduction  for  the  articles  taken  away;  and  also  declined  to  accept  an 
assignment  of  the  term  from  the  Plaintiff,  alleging  that  it  was  rendered  unnecessary 
by  his  subsequent  bargain  with  the  original  landlord.  Upon  this  the  Plaintiff 
required  that  the  lease  should  be  returned,  which  was  refused  :  but  no  demand  was 
ever  made  of  the  purchase-money.  It  appearing  at  the  trial  [452]  before  Cbambre,  J., 
at  the  Sittings  after  last  Easter  Term,  that  the  Defendant  at  the  time  of  the  agree- 
ment being  entered  into  with  the  Plaintiff  was  aware  that  the  undertenant  was  to  take 
away  the  fixtures  in  dispute,  but  that  the  Plaintiff  had  also  taken  away  some  articles 
to  which  he  had  no  right ;  the  Jury  deducted  the  amount  of  the  latter  articles  from 
the  price  agreed  upon,  and  found  a  verdict  for  731.  19s. 

Clayton,  Serjt.,  now  moved  for  a  Rule,  calling  on  the  Plaintiff  to  shew  cause  why 
a  nonsuit  should  not  be  entered,  contending,  that  under  the  circumstances  of  this  case 
trover  was  not  maintainable,  for  that  the  Defendant  had  an  interest  in  the  lease,  and 
a  lien  upon  it ;  that  although  a  legal  assignment  of  the  lease  had  not  actually  been 
made,  yet  that  a  court  of  equity  would  have  enforced  the  Defendant's  title  to  it  by 
compelling  a  specific  performance  of  the  agreement  between  the  parties;  that  the 
Defendant  therefore  having  an  equitable  tide  to  the  lease,  could  not  be  guilty  of  a 
conversion  by  retaining  it ;  and  that  the  two  circumstances  which  are  necessary  to 
support  an  action  of  trover  did  not  concur  in  this  Plaintiff,  namely,  the  right  of 
property  and  the  right  of  possession.     He  cited  Gordon  v.  Harper,  7  Terra  Eep.  9. 

But  the  Court  was  of  opinion,  that  although  the  Defendant  on  payment  of  the 
purchase  money  and  taking  an  assignment  would  be  entitled  to  retain  possession  of 
the  indenture  of  lease,  yet  that  the  PlaintifT  had  a  right  to  insist  upon  an  assignment 
being  made  out  with  covenants  tp  protect  himself,  and  that  therefore,  as  the  Defendant 
had  refused  to  accept  an  assignment  or  return  the  lease,  the  action  of  trover  was 
maintainable. 

Clayton  took  nothing  by  his  motion. 


Waddington  and  Others  v.  Bristow  and  Others,  Executors  of  Simmons. 

June  9th,  1801. 

Discussed,  Evans  v.  Roberts,  1826,  5  B.  &  C.  834.     Questioned,  Rodwell  v.  Phillips, 

1842,  9  Mee.  &  W.  503.] 

A  written  agreement  for  the  sale  of  all  the  hops  which  shall  be  grown  upon  a  certain 
number  of  acres  of  land,  to  be  delivered  in  pockets  at  a  certain  place,  cannot  be 
given  in  evidence  unless  stamped  with  an  agreement  stamp  :  such  an  agreement 
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not  being  within  the  exception  in  the  23  Geo.  3,  c.  58,  s.  4,  respecting  agreements 
for  the  sale  of  goods,  wares,  and  merchandizes  (a). 

Assumpsit.  The  declaration  stated  that  the  testator  in  his  life-time  was  possessed 
of  twenty-two  acres  of  land,  situate,  &c.  on  which  said  land  certain  hops  were  then 
growing,  and  that  the  said  testator  being  so  possessed  thereof,  the  Plaintiffs  bargained 
[453]  for  and  agreed  to  buy  of  the  said  testator,  and  the  said  testator  agreed  to  sell 
to  the  said  PlaiiitifTs  all  the  hops  then  growing  on  the  said  land  at  the  rate  of  101.  per 
hundred-weight,  to  bo  therefore  paid  by  the  Plaintiffs  to  the  said  testator,  and  to  be 
delivered  in  pockets  by  the  said  testator  to  the  Plaintiffs  at  \V.  in  the  county  of  Kent, 
and  in  consideration  thereof  and  also  in  consideration  that  the  Plaintiffs  had  under- 
taken to  accept  and  pay  for  the  hops  at  the  rate  aforesaid,  the  testator  undertook  to 
deliver  the  hops  to  the  Plaintiffs  at  the  place  and  in  the  manner  aforesaid  in  a  reason- 
able time  next  after  the  same  should  be  pulled  and  gathered  ;  that  the  hops  were 
afterwards  pulled  and  gathered  and  amounted  to  two  hundred-weight,  and  that 
although  a  leasonable  time  had  elapsed  and  the  Plaintiffs  were  willing  to  receive  them, 
yet  that  neither  the  testator  nor  the  Defeiidaiits  had  delivered  them.  There  was  a 
second  count  only  varying  from  the  first  by  stating,  that  the  testator  agreed  to  sell  to 
the  Plaintiffs  all  the  hops  then  growing  on  twenty-two  acres  of  land  of  the  testator, 
without  saying  where  the  land  was  situate.  The  Defendants  pleaded  the  general 
issue. 

This  cause  was  tried  before  Hotham,  Baron,  at  the  Maidstone  Spring  Assizes,  when 
the  following  agreement  was  produced  on  the  part  of  the  Plaintiffs;  "Agreed  this 
13th  of  November  1799  to  give  the  undermentioned  gentlemen  at  the  rate  of  101.  per 
100  weight,  for  the  quantities  of  hops  as  attached  to  their  respective  names,  to  be  in 
pockets  and  delivered  at  Whitstable. 

(Signed)        Henry  Simmons.  Wm.  Francis,  all  his  growth 

Wm.  Francis,  &c.  &c.  about  23  acres. 

(Here  followed  several  other  Henry  Simmons,  do.  22. 

signatures.)  (Here  followed  several  names 

with  their  respective  quan- 
tities.) 
(Signed)        Sam.  Ferrand,  Waddington,  and  Co." 

It  was  proved  that  it  was  customary  in  Kent  for  purchasers  of  hops  to  enter  into 
agreements  while  the  hops  are  growing  for  the  delivery  at  a  future  time,  and  that 
when  no  particular  time  is  specified  in  such  agreements  for  the  delivery,  it  is  under- 
stood to  be  within  a  reasonable  time  after  the  hops  are  picked  and  dried.  On  the 
production  of  the  above  agreement  it  was  objected  that  it  could  not  be  received  in 
evidence  inasmuch  as  it  was  not  stamped,  and  the  learned  Judge  being  of  that  opinion, 
the  Plaintiffs  were  nonsuited. 

[454]  A  rule  nisi  for  setting  aside  the  nonsuit  having  been  obtained  in  the  course 
of  last  term, 

Ruiuiington,  Serjt.,  was  proceeding  on  this  day  to  shew  cause,  contending  that 
the  agreement  in  question  fell  within  the  words  of  the  23  Geo.  3,  c.  58,  s.  1,  which 
imposes  a  duty  upon  every  piece  of  paper  upon  which  any  agreement  shall  bo  written, 
whether  the  same  shall  be  only  the  evidence  of  the  Contract,  or  obligatory  upon  the 
parties  from  being  a  written  instrument,  and  that  it  did  not  fall  within  the  exception 
in  the  4th  section  of  the  same  act  respecting  agreements  made  for  or  relating  to  the 
sale  of  any  goods,  wares,  or  merchandizes;  when  the  other  side  was  called  upon  by 
the  Court  to  support  the  rule. 

Accordingly,  Shepherd,  Serjt.,  argued  that  the  agreement  in  question  fell  within 
the  exception  in  the  4th  section  of  the  act ;  for  that  although  the  quantity  of  hops  to 
be  delivered  was  measured  by  the  number  of  acres  in  the  possession  of  the  Defendant's 
testator,  yet  that  the  hops  at  the  time  of  the  deliveiy  were  to  be  in  the  condition  of 
goods,  wares,  and  merchandizes  ;  that  this  case  was  not  like  an  agreement  for  the 
sale  of  corn  standing  on  the  ground  where  the  purchaser  is  to  reap  the  corn,  since  the 

(a)  Vide  Skrine  v.  Elmore,  2  Campb.  407.  Ingram  v.  Lea,  id.  521.  Crosby  v. 
JVddsworth,  6  East,  602.  Uuyddl  v.  Drumiiwnd,  11  East,  142.  Parker  v.  Staniland, 
11  East,  362,     Emmerson  v.  Heelis,  2  Taunt.  38. 
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subject-matter  of  the  contract  in  that  case  cannot  be  considered  as  goods,  wares,  and 
merchandizes,  at  the  time  when  it  comes  into  the  possession  of  the  purchaser,  whereas 
in  the  present  instance  it  would  have  been  a  breach  of  the  contract,  if  the  seller  had 
omitted  to  deliver  them  in  the  condition  of  goods,  wares,  and  merchandizes,  that  is, 
gathered,  dried,  and  pocketed  ;  that  the  circumstance  of  the  agreement  being  made 
before  the  goods  were  in  esse,  could  not  take  it  out  of  the  exception,  for  that  if  such 
were  its  effect,  every  agreement  to  deliver  any  article  of  what  kind  soever  at  a  future 
time,  where  the  article  is  not  in  existence  at  the  time  of  the  contract,  must  also  be 
deemed  not  within  the  exceptions ;  as  if  a  wine-merchant  should  undertake  to  deliver 
a  certain  quantity  of  wine  in  the  ensuing  year  of  the  vintage  of  the  current  year. 

Lord  Alvanley,  Ch.  J. — By  this  contract  the  Defendant's  testator  undertook  to 
sell  to  the  Plaintiffs  the  whole  produce  of  twenty-two  acres  in  his  possession,  and  if 
he  had  sold  one  bushel  to  any  other  person  he  would  have  been  liable  to  an  action. 
He  agreed  to  sell  the  whole  produce  of  the  land  in  a  certain  state  :  the  first  term  of 
the  agreement  is,  that  he  will  sell  the  whole  produce  of  the  land,  and  the  second,  that 
it  shall  be  in  a  certain  state  at  the  time  of  delivery.  It  is  [455]  therefore  an  agree- 
ment for  the  sale  of  goods,  wares,  and  merchandize,  and  something  more.  I  think 
the  agreement  is  not  within  the  exception  of  the  statute. 

Heath,  J. — It  appears  to  me  that  the  subject-matter  of  this  agreement  must  be 
taken  with  reference  to  the  time  at  which  the  contract  was  made.  Now  at  that  time 
the  hops  did  not  exist  in  the  state  of  goods,  wares,  and  merchandize. 

ROOKE,  J. — The  object  of  the  Legislature  in  introducing  the  exception  of  the  4th 
section  was  to  prevent  the  duty  which  had  been  imposed  by  the  1st  section  upon  all 
agreements  generally  from  impeding  ordinary  commercial  transactions.  But  the 
subject  of  the  present  agreement  is  a  speculative  bargain  relative  to  things  not  in  esse 
at  the  time  when  the  contract  was  made.  It  does  not  appear  to  me  therefore  to  fall 
within  the  meaning  of  the  exception. 

Chambre,  J. — There  is  a  little  ambiguity  in  the  terms  of  this  agreement,  but  that 
has  been  cleared  up  by  the  parol  testimony.  Indeed  the  declaration  puts  the  matter 
beyond  all  doubt,  for  it  states  the  contract  to  be  for  the  specific  produce  of  twenty-two 
acres  of  land  alleged  to  be  in  the  possession  of  the  vendor.  Now  the  statute  only 
exempts  contracts  for  the  sale  of  goods,  wares,  and  merchandizes.  But  this  contract 
gives  the  vendee  an  interest  in  the  whole  produce  of  that  part  of  the  vendor's  farm, 
which  consists  of  hop-grounds.  If  the  vendor  had  grubbed  up  the  hops,  or  had  refused 
to  gather  or  dry  them,  it  would  have  been  a  breach  of  the  contract.  Though  I  admit 
that  a  contract  for  the  sale  of  so  many  hops  as  twetity-two  acres  might  produce,  to  be 
delivered  at  a  distant  day,  might  fall  within  the  exemption  of  the  act,  notwithstanding 
the  hops  were  not  in  the  state  of  goods,  wares,  and  merchandizes,  at  the  time  of  the 
contract  made,  yet  I  cannot  think  the  present  agreement  within  that  exemption,  since 
it  gives  an  interest  to  the  vendee  in  the  produce  of  the  vendor's  land. 

Eule  discharged. 


Ex  PARTE  Motley  et  Uxor.    June  Ilth,  1801. 

The  Court  refused  to  amend  a  fine,  passed  two  years  back,  by  altering  the  surnames 
of  the  Deforciants,  though  it  was  sworn  that  a  wrong  name  had  been  inserted  by 
mistake. 

Williams,  Serjt.,  applied  to  the  Court  to  amend  a  fine  by  altering  the  surnames  of 
the  Deforciants  in  the  writs  of  covenant  and  dedimus  potestatem,  and  in  the  prtecipe  and 
[456]  concord  acknowledged  by  them,  and  at  the  several  offices  through  which  they 
had  passed,  from  Wood  to  Motley  ;  and  that  the  chirographer  should  be  ordered  to 
deliver  up  such  writs,  &e.  for  the  above  purpose.  He  made  this  application  upon  an 
affidavit  of  the  attorney  who  was  employed  to  pass  the  fine  in  the  year  1798,  and  of 
the  Deforciants  themselves,  the  former  of  whom  stated,  that  at  the  time  he  was 
employed  to  pass  the  fine,  and  through  the  whole  of  the  transaction,  he  understood 
the  names  of  the  Deforciants  to  be  Wood,  and  accordingly  inserted  that  name  instead 
of  Motley,  which  he  now  found  to  be  their  real  names,  in  the  writ  of  covenant,  and 
that  they  being  illiterate  persons  only  put  their  mark,  and  did  not  discover  the 
mistake;  and  the  Deforciants  stated  that  the  fine  was  read  over  to  them,  and  they 
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iiiiderstood  it,  but  did  not  discover  the  mistake  which  had  been  made  with  respect  to 
their  DaiiKS. 

Lord  Alvanley,  Ch.  J. — This  is  an  application  to  amend  a  fine,  by  inserting  the 
names  of  Motley  and  wife  instead  of  Wood  and  wife.  It  is  not  sworn  that  the  parties 
at  the  time  the  fine  was  passed  were  as  well  known  by  one  name  as  the  other,  or  even 
that  they  were  known  l)y  the  name  of  Wood  at  all  ;  and  we  are  desired  to  make  the 
anietidracnt  without  any  reason  given  why  one  name  was  put  for  the  other.  The  con- 
sequences of  such  an  amendment  must  be  obvious  to  cveryboily.  Suppose  an  eject- 
ment brought,  and  a  search  made  for  a  fine  and  none  found  ;  and  then  when  the 
pirties  come  to  a  trial  a  fine  is  produceil  which  escaped  the  search,  because  the  name 
has  becTi  changed.  These  amendments  ought  not  to  be  made,  except  in  cases  where 
the  alteration  is  of  such  a  nature  as  that  no  one  can  be  misled  by  it.  Indeed  I  will  go 
further  and  say,  that  if  the  Court  of  Common  Pleas  had  allowed  such  an  amendment 
as  is  now  applied  for,  I,  as  Master  of  the  Rolls,  would  not  have  granted  a  new  writ  of 
covenant. 

The  other  Judges  concurring, 

Williams  took  nothing  by  his  motion  (ay. 

[457]     Mills  and  Others  v.  Ball.    June  12th,  1801. 

A.  living  at  N.  in  Devonshire,  ordered  goods  of  B.  in  London,  who  sent  them  by  ship 
via,  Exeter,  consigned  to  A.  and  advised  him  thereof.  On  their  arrival  at  Exeter 
they  were  delivered  to  C.  a  wharfinger  who  received  them  on  A.'s  account,  and  paid 
the  freight  and  charges ;  after  their  arrival  A.  wrote  to  B.  informing  that  in  con- 
sequence of  his  afl'aiis  being  deranged  he  should  not  take  the  goods,  and  telling  hira 
that  they  were  at  Exeter ;  at  this  time  A.  had  committed  an  act  of  bankruptcy, 
upon  which  he  was  afterwards  declared  a  banki  iipt.  B.  applied  to  C.  for  the  goods, 
and  tendered  him  the  freight  and  charges  due  ;  upon  which  C.  promised  not  to 
deliver  them  out  of  his  custody,  but  aflerwaids  did  deliver  them  to  the  assignees  of 
A.  though  indemnified  by  B.  Held  1st,  that  B.  had  a  right  to  stop  the  goods  in 
the  bands  of  C. ;  and  2dly,  that  he  might  maintain  trover  for  them  against  C.(a)'. 

This  was  an  action  of  trover  for  one  cask  of  madder  and  one  chest  of  indigo ;  to 
which  the  Defendant  pleaded  the  general  issue.  The  cause  came  on  to  be  tried  before 
Lord  Eldon,  Ch.  J.,  at  the  Sittings  at  Guildhall  after  last  Hilary  Terra,  when  a  verdict 
was  entered  for  the  Plaititifl's  with  1111.  7s.  3d.  damages,  and  40s.  costs,  subject  to  the 
ojiinion  of  this  Court  upon  the  following  case :  Josias  Gard  a  trader  of  North  Tawton, 
in  the  county  of  Devon,  about  twenty-five  miles  from  Exeter,  on  the  4th  of  July  1799, 
by  letter  to  the  PlaintifTs,  who  were  dry-salters  in  London,  ordered  the  goods  which 
were  the  subject  of  this  action  to  be  sent  to  hira.  The  Plaintiffs  accordingly  on  the 
6th  of  July  1799  sent  the  goods  which  were  of  the  value  of  1111.  7s.  3d.  by  the  ship 
"Lively,"  consigned  to  Gard,  and  sent  a  letter  of  advice  to  him  inclosing  the  invoice, 
dated  the  6th  of  July  1799,  which  letter  Gard  received  in  course;  and  the  goods  on 
their  arrival  at  Exeter  were  delivered  to  the  Defendant,  who  was  a  wharfinger  there, 
and  received  thera  on  Gard's  account,  and  paid  the  freight  and  charges  with  which  he 
debited  Gard,  and  if  any  accident  had  happened  to  the  goods  before  the  receipt  of  the 
following  letter,  the  Plaintiffs  would  have  called  on  Gard  for  payment.  On  the  16th 
September  1799,  soon  after  theirarrival,  Gard  wrote  the  following  letter  to  the  Plaintiffs 
Messrs.  Smith,  Mills,  Berkett,  and  Co.  "  Northtawton,  16th  September  1799.  Sirs, — 
As  some  disagreeable  matters  have  recently  taken  place  in  my  concerns,  I  have  thought 
proper  to  leave  the  madder  and  East  India  indigo  which  I  lately  gave  you  an  order 
for  on  your  account.  It  is  arrived  safe  at  Exeter,  so  you  will  please  to  sell  the  same 
to  any  of  your  correspondents  there,  as  I  would  wish  to  do  by  you  as  I  would  wish 
to  have  done  by  myself.     I  am  very  truly.  Sirs,  your  obedient  servant,  Josias  Gard. 

(o)'  Vide  Cross  v.  Pead,  ante,  vol.  i.  p.  137,  and  the  cases  there  cited  :  also  Pearson 
V.  Pearson,  1  H.  Bl.  73.  Wynne  v.  Wynne,  7  Mod.  492,  506.  Wheeler  v.  Hill,  post, 
Mich.  T.  Nov.  24.  Dotose  v.  Lloyd,  post,  Mich.  T.  Nov.  26,  and  Milbanke  v.  jolliffe, 
cited  ibid,  in  notis. 

(ay  And  see  Openheim  v.  Russell,  3  B.  &  P.  42.  Goss  v.  Smith,  1  Campb.  284. 
Hathlinck  v.  Inglis,  3  East,  381,  389. 
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The  goods  are  at  the  wharfingers' office,  marked  'Lively,'  R.  Mather."  In  consequence 
of  this  letter  the  Plaintiffs  wrote  to  their  agent  at  Exeter  to  stop  the  goods  in  posses- 
sion of  the  Defendant,  and  on  the  20th  of  September  the  Plaintiffs'  agent  went  to  the 
Defendant,  in  whose  warehouse  the  goods  then  were,  and  tended  him  [458]  his  freight 
and  charges  and  demanded  the  goods  on  the  behalf  of  the  Plaintiffs.  The  Defendant 
said  (as  the  fact  was)  that  some  of  Gard's  creditors  had  been  there  before  to  demand 
them,  but  he  had  refused  to  deliver  them,  hearing  that  Gard  had  stopped  payment. 
He  then  promised  not  to  deliver  them  out  of  his  custody  till  he  was  certain  of  a  safe 
delivery.  On  the  2d  of  October  the  demand  was  repeated  by  the  Plaintiffs'  agent  and 
a  bond  of  indemnity  left  with  the  Defendant  to  indemnify  him  against  any  claim  that 
might  be  made  from  any  other  person.  On  the  23d  of  September  a  commission  of 
bankrupt  issued  against  Gard,  who  was  subject  to  the  bankrupt  laws,  indebted  to  the 
petitioning  creditors  in  a  sum  sufficient  to  support  the  commission,  and  had  committed 
an  act  of  bankruptcy  on  the  8th  of  September  1799.  Ou  the  1st  of  October  1799  he 
was  duly  declared  a  bankrupt,  and  on  the  19th  of  October  1799,  assignees  of  his  effects 
and  estate  were  duly  chosen,  and  an  assignment  executed.  On  the  3d  of  November 
the  Defendant  delivered  the  goods  to  the  assignees,  who  sold  them  for  1031.  7s.  ;  the 
charges  amounted  to  31.  19s.  The  questions  for  the  opinion  of  the  Court  were,  whether 
the  Plaintiffs  were  entitled  to  recover^  and  if  they  were,  what  damages'?  whether 
1111.  7s.  3d.  or  1031.  7s.,  or  991.  17s.?  If  the  Court  should  be  of  opinion  with  the 
Plaintiffs,  the  verdict  to  stand  for  such  sum  as  they  should  direct ;  if  for  the  Defendant 
a  nonsuit  to  be  entered. 

Best,  Serjt.,  for  the  Plaintiffs.  The  question  is,  whether  the  Plaintiffs  under  the 
circumstances  of  this  case  were  entitled  to  stop  the  goods  in  transitu'?  The  general 
rule  is,  that  where  the  vendee  becomes  insolvent  the  vendor  has  a  right  to  stop  the 
goods  at  any  time  before  they  come  into  the  actual  possession  of  the  vendee.  In 
Lickbarrow  v.  Mason,  2  Term  Rep.  71,  Mr.  Justice  Ashhurst  says,  "where  the  delivery 
is  to  be  at  a  distant  place,  as  between  the  vendor  and  vendee,  the  contract  is  ambulatory 
till  delivery,  and  therefore  in  case  of  the  insolvency  of  the  vendee  in  the  mean  time, 
the  vendor  may  stop  the  goods  in  transitu."  Now  at  the  time  when  these  goods  were 
demanded  by  the  Plaintiffs,  they  had  not  arrived  at  their  journey's  end  ;  for  they  had 
only  reached  Exeter,  and  were  to  be  carried  on  from  thence,  and  delivered  to  the 
vendee  at  North  Tawton.  The  case  of  Hodgson  v.  Loy,  7  Term  Rep.  440,  is  a  decided 
authority  in  the  Plaintiffs'  favour.  Indeed  that  case  is  much  stronger  than  the  present, 
since  the  initials  of  the  vendee  had  been  marked  upon  the  articles  in  dispute  previous  to 
[459]  the  stoppage  in  transitu,  and  they  were  delivered  to  a  carrier  nominated  by  the 
vendee:  neither  of  which  circumstances  occurs  in  this  case.  So  in  the  case  of  Stokes 
v.  La  Ftiviere,  cited  3  Term  Rep.  466,  and  7  Term  Rep.  443,  the  goods  were  sent  by 
the  particular  conveyance  appointed  by  the  consignee  :  and  in  Hunter  v.  Beal,  cited 

3  Term  Rep.  466,  the  goods  in  question  were  sent  to  the  Defendant,  who  was  an  inn- 
keeper, directed  to  the  consignees,  and  while  in  his  hands  he  received  directions  from 
the  consignees  to  ship  them,  and  was  only  prevented  from  so  doing  because  he  arrived 
too  late  at  the  quay  with  the  goods  ;  yet  in  both  these  cases  the  consignees  were  held 
entitled  to  stop  the  goods  in  transitu.  And  in  Hunt  v.  Ward,  cited  3  Term  Rep.  467, 
where  goods  were  sent  by  order  of  the  vendor  to  a  packer,  the  packer  was  considered 
as  a  middle  man,  and  the  vendor  was  held  to  have  a  right  to  stop  the  goods.  If 
the  Court  should  be  of  opinion  that  the  Plaintiffs  are  entitled  to  succeed,  the  only 
remaining  question  will  be,  what  damages  the  PlaintiflFs  shall  recover'?  Whether  1111. 
7s.  3d.  the  value  of  the  goods,  1031.  7s.  the  sum  for  which  they  were  sold,  or  991.  17s. 
the  sum  for  which  they  sold  after  deducting  the  charges'? 

Here  the  Court  expressed  themselves  clearly  of  opinion  that  the  Plaintiffs  were 
only  entitled  to  the  smaller  sum. 

Shepherd,  Serjt.  contra.  The  letter  of  the  16th  of  September  1799,  being  written 
to  the  Plaintiffs  by  the  bankrupt  after  the  act  of  bankruptcy,  can  have  no  eflect  in  the 
case,  as  it  cannot  operate  to  rescind  the  contract.  Barnes  v.  Freeland,  6  Term  Rep.  80, 
Smith  V.  Field,  5  Term  Rep.  402,  in  which  latter  case  the  Court,  referring  to  a  case  of 
Suite  V.  Field,  5  Term  Rep.  211,  take  the  distinction  that  though  before  the  act  of  bank- 
ruptcy the  vendee  may  rescind  the  contract,  yet  that  after  that  time  he  cannot.  The 
principal  questions  therefore  in  this  case  are,  whether  the  claim  made  amounted  to 
a  stoppage,  and  whether  at  the  time  they  were  claimed  they  were  still  in  transitu? 
It  is  true  that  the  doctrine  laid  down  by  Lord  Hardwicke  iu  Snce  v.  Prescot,  1  Atk. 
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250,  "  that  a  consignor  may  get  the  goods  l)ack  again  by  any  means,  provided  he  does 
not  steal  them,"  is  very  strong.  But  in  that  case  as  well  as  in  all  the  cases  since,  in 
vifhich  that  doctrine  has  been  recognized,  the  goods  have  been  actually  seized  by  the 
consignor  before  they  have  come  into  the  possession  of  the  consignee ;  whereas  in  this 
case  the  vendor  was  not  able  to  get  them  out  of  the  wharfinger's  hands  into  his  own 
pos8es-[460]-sioii,  and  is  now  claiming  to  have  a  light  of  action  against  the  wharfinger 
for  not  delivering  them.  Had  the  wharfinger  delivered  the  goods  to  the  Plaintiffs  on 
their  demand,  perhaps  they  would  have  been  entitled  to  retain  them  ;  but  Lord  Eldon, 
when  this  cause  was  tried,  seemed  to  entertain  some  doubt  as  to  their  right  to  sue  the 
wharfinger.  Though  if  the  PlainlifTs  had  put  their  maik  upon  the  goods  while  in  the 
warehouse  of  the  wharfinger,  or  if  the  wharfinger  had  agreed  to  hdld  them  for  the 
Plaintiffs,  such  circumstances  might  have  amounted  to  a  stoppage  ;  still  it  may  be  very 
questionable  whether  a  mere  notice  to  the  wharfinger  of  a  right  to  the  goods  is  tanta- 
mount to  a  stoppage.  In  considering  whether  the  goi^ds  were  in  transitu  at  the  time 
the  notice  was  delivered  to  the  wharfinger,  it  may  be  observed  that  in  all  the  cases  on 
this  subject  expressions  have  been  used  which  must  be  deemed  figurative  ;  such  as  that 
the  goods  must  have  come  to  the  "corporal  touch"  of  the  consignee,  which  Lord  Kenyon 
in  Ellis  v.  Hunt,  3  Term  Rep.  468,  allows  to  be  a  figurative  expression,  and  that  they 
must  have  come  "  to  their  journey's  end,"  which  if  strictly  true  would  do  away  the 
authority  of  Ellis  v.  Hunt.  Now  here  the  wharfinger  must  be  deemed  the  agent  of 
the  bankrupt,  since  he  received  the  goods  on  his  account  and  debited  him  with  the 
freight  and  charges. 

Lord  Alvanley,  Ch.  J.  The  case  before  the  Court  is  shortly  this.  Gard  being 
a  trader  at  North  Tawton,  gives  orders  to  the  Plaintiffs  to  send  the  goods  in  question 
to  him  from  London,  but  does  not  direct  that  they  should  be  sent  by  any  particular 
ship  ;  his  orders  were,  that  they  should  be  sent  to  Exeter  to  be  forwanleil  to  him  at 
North  Tawton.  They  were  accoidingly  shipped,  arrived  at  Exeter,  and  were  put  into 
the  hands  of  a  wharfinger  to  be  forwarded  to  their  journey's  end.  Li  the  books  of  the 
wharfinger  they  were  put  to  the  account  of  Gard  as  the  person  to  whom  they  were 
directed,  and  he  was  considered  as  the  wharfinger's  paymaster.  In  this  state  of  things 
the  letter  of  the  16th  September  was  received  by  the  Plaintiffs,  the  meaning  of  which 
I  take  to  be  this;  the  vendee  say.s,  "my  situation  is  such  that  I  will  not  receive  the 
goods,  and  you  may  take  them  back  again  if  you  think  proper."  The  Plaintiffs 
immediately  on  the  receipt  of  this  letter  sent  to  the  wharfinger  and  forbade  him  to 
deliver  them  according  to  the  direction.  The  wharfinger  promised  not  to  deliver  them 
till  ho  could  do  so  with  safety,  notwithstanding  which  he  afterwards  delivered  [461] 
them  to  the  assignees  of  Gard.  The  question  is,  whether  the  goods  in  the  hands  of 
the  wharfinger  were  in  such  a  situation  that  the  vendors  could  stop  them.  The  cases 
cited  for  the  Plaintiffs  have  established  that  where  there  is  a  contract  for  the  sale  of 
goods,  and  a  delivery  has  been  made  to  a  middle  man,  who  is  merely  the  vehicle 
between  the  buyer  and  seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may 
stop  them  at  any  time  before  they  have  arrived  in  such  a  state  as  to  be  in  the  actual 
or  constructive  possession  of  the  buyer.  The  only  question  is,  whether  these  goods  are 
to  be  considered  as  having  been  in  the  hands  of  a  middle  man,  or  as  having  been  taken 
in  the  possession  of  the  person  for  whom  they  were  ultimately  intended?  If  in  the 
course  of  the  conveyance  of  the  goods  from  the  vendor  to  the  vendee,  the  latter  be 
allowed  to  exercise  any  act  of  ownership  over  them,  he  thereby  reduces  the  goods  into 
possession,  and  puts  an  end  to  the  vendor's  right  to  stop  them.  So,  though  it  has  been 
said  that  the  right  of  stoppage  continues  until  the  goods  have  arrived  at  their  journey's 
end,  yet  if  the  vendee  meet  them  upon  the  road  and  take  them  into  his  own  possession, 
the  goods  will  then  have  arrived  at  their  journey's  end  with  reference  to  the  right  of 
stoppage  (a).     I  am  of  opinion  that  the  wharfinger  in  this  case  not  having  been  particu- 

(a)  But  in  a  case  of  Hoist  v.  Pomiall  and  another,  1  Esp.  N.  P.  Gas.  240,  where 
a  cargo  consigned  to  a  person  at  Liverpool  was  on  the  arrival  of  the  ship  there  taken 
possession  of  by  the  assignees  of  the  consignee,  who  had  become  bankrupt;  and  the 
ship  was  afterwards  obliged  to  perform  quarantine,  and  during  that  quarantine  was 
claimed  by  the  consignor,  Lord  Kenyon  is  reported  to  have  ruled  that  the  consignor 
had  a  right  to  the  goods,  saying  that  "in  order  to  give  the  consignee  a  right  to  claim 
by  virtue  of  possession,  it  should  be  a  possession  obtained  by  the  consignees  on  the 
completion  of  the  voyage;  that  the  case  put  by  the  Defendant's  counsel,  that  the 
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larly  employed  by  the  vendee,  is  to  be  considered  as  a  middle  man.  And  it  has  almost 
been  admitted  in  the  argument,  that  if  the  Plaintiffs  could  have  got  the  goods  into  their 
possession,  they  would  have  had  a  right  to  keep  them.  But  then  another  question  arises, 
viz.  admitting  that  the  Plaintiffs  would  have  had  a  right  to  retain  the  goods  had  they 
got  them  into  their  own  [462]  possession,  whether  they  have  any  right  of  action  to 
recover  them  out  of  the  hands  of  the  middle  mail'?  I  am  very  far  from  wishing  that 
it  should  be  understood  that  an  action  may  be  brought  by  the  person  entitled  to  stop 
the  goods  against  any  carrier  who,  after  notice  to  retain  the  goods,  delivers  them  to  the 
person  to  whom  they  were  originally  consigned  :  such  a  rule  would  be  highly  oppressive 
to  carriers.  A  carrier  knows  nothing  of  the  vendor.  In  the  case  of  a  conveyance  by 
ship,  the  master  signs  a  bill  of  lading  by  which  he  engages  to  deliver  the  goods  to  the 
consignee  or  his  order  :  and  if  he  deliver  them  accordingly,  it  can  hardly  be  supposed 
that  he  thereby  subjects  himself  to  an  action,  because  the  vendor  has  a  right  to  stop 
the  goods  in  transitu  (a).  In  the  present  case,  however,  full  notice  was  given  to  the 
wharfinger  by  the  consignor,  and  no  demand  was  made  on  the  part  of  the  original 
consignee.  The  consignor  by  letter  demanded  possession  ;  and  the  wharfinger  admitted 
himself  to  be  in  the  nature  of  a  stakeholder  bound  to  deliver  accurding  to  the  right. 
Without  determining,  therefore,  whether  the  wharfinger  would  have  been  liable  with- 
out notice,  or  even  after  notice,  supposing  no  undertaking  to  have  been  made  by  him, 
I  think  it  clear  that  the  Defendant  in  this  case  having  undertaken  "not  to  deliver  the 
goods  out  of  his  custody  till  he  was  certain  of  a  safe  delivery,"  is  answerable  to  the 
Plain  tifi". 

Heath,  J.  I  am  of  the  same  opinion.  The  general  rule  of  law  is  admitted  on  all 
hands.  The  only  point  in  this  case  depends  upon  the  application  of  that  rule  to  the 
facts.  The  question  therefore  is,  whether  these  goods  in  point  of  fact  were  stopped 
in  transitu  1  Here  there  certainly  was  no  corporal  touch  ;  but  that  took  place  which 
was  equivalent  to  it.  The  Plaintiffs  gave  notice  to  the  wharfinger  and  demanded  the 
goods  as  their  property  :  and  the  wharfinger  undertook  not  to  deliver  them  till  he  was 
certain  of  a  safe  delivery.  It  is  unnecessary  therefore  to  consider  whether  without 
such  undertaking  the  Defendant  would  have  been  liable.  Whenever  that  case  occurs 
it  will  receive  due  consideration  from  the  Court.  In  this  case  doubts  have  arisen  with 
some  of  the  Court  lespecting  the  effect  of  the  letter  of  the  16th  of  .September.  It 
appears  to  me  however  that  it  will  not  vary  the  Plaintiffs'  right.  In  [463]  Benvick 
V.  Athjn,  1  Str.  165,  the  refusal  by  the  bankrupt  to  receive  the  property  seems  to  have 
been  considered  meritorious.  So  I  think  that  the  conduct  of  the  bankrupt  in  this  case 
was  commendable. 

ROOKE,  J.  In  this  case  there  is  no  dispute  respecting  the  rule  of  law.  The  only 
difficulty  arises  upon  the  application  of  the  facts  to  the  law.  It  is  agreed  that  a 
contract  once  completely  executed  cannot  be  rescinded.  If  therefore  the  goods  had 
got  into  the  hands  of  the  consignee,  there  is  no  doubt  that  he  would  have  been  pre- 
cluded from  giving  a  preference  to  any  one.  But  while  the  goods  are  in  transitu  they 
may  be  stopped.  Then  can  there  be  any  doubt  whether  these  goods  were  in  transitu 
or  not?  The  consignees  did  nothing  to  take  possession  of  the  goods  while  they 
remained  with  the  wharfinger  before  the  Plaintiffs  made  their  claim.  That  claim  was 
made  in  consequence  of  information  (which  appears  to  me  to  have  been  very  proper) 
that  circumstances  had  arisen  in  the  affairs  of  the  consignees  which  made  it  improper 

consignee  had  a  right  to  go  out  to  sea  to  meet  the  ship  could  not  be  supported,  as  it 
might  go  the  length  of  saying  that  the  consignee  might  meet  the  vessel  coming  out 
of  the  port  from  whence  she  had  been  consigned,  and  that  that  should  divest  the 
property  out  of  the  consignor,  and  vest  it  in  himself;  which  was  a  position  not  to  be 
supported,  as  there  would  then  be  no  possibility  of  any  stoppage  in  transitu  at  all." 
It  is  added  in  the  report,  that  the  Court  nf  King's  Bench,  on  a  motion  for  a  new  trial, 
confirmed  the  opinion  delivered  by  Lord  Kenyon  at  Nisi  Prius. — Quiere,  whether  there 
be  any  distinction  between  carriage  by  sea  and  carriage  by  land  upon  this  point:  for 
it  may  be  observed  that  in  the  former  case  the  master,  by  signing  the  bill  of  lading, 
agrees  with  the  consignor  to  deliver  the  goods  at  the  destined  port ;  whereas  in  the 
latter  no  such  express  agreement  is  entered  into  between  the  vendor  and  the  carrier. 

{a)  In  Fearon  v.  Bowers,  1  H.  Bl.  364,  in  notis,  it  was  held  by  Lee,  Ch.  J.,  that 
where  several  bills  of  lading  are  indorsed  to  different  persons,  the  captain  is  discharged 
by  a  delivery  to  either  of  the  consignees. 

C.  P.  IV.— 44* 
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for  them  to  receive  the  goofls.  In  what  manner  that  information  was  obtained  can 
make  no  difference  in  the  case.  The  honesty  of  the  consignees  ought  not  to  prejudice 
the  Plaintiffs'  right.  If  indeed  the  consignees  after  getting  tlie  goods  into  their  hands 
had  given  them  up,  the  case  would  have  been  very  different:  but  here  the  informa- 
tion was  given  while  the  goods  were  iti  transitu.  I  do  not  meddle  with  the  question 
how  far  an  action  might  bo  maintained  against  a  carrier  upon  a  biire  notice  not  to 
deliver  ;  but  I  do  not  say  that  such  an  action  might  not  be  maintained. 

Chambke,  J.  The  1st  question  is,  whether  these  goods  were  in  transitu  at  the 
time  they  were  claimed  by  the  Plaintiffs]  The  goods  were  directed  to  be  sent  to 
North  Tawton,  where  the  bankrupt  lived,  and  having  l)een  carried  as  far  as  they 
could  go  by  water,  they  were  delivered  to  a  wharfinger  to  be  forwarded  to  the  bank- 
rupt. While  they  were  with  the  wharfinger  the  demand  was  made,  no  act  having 
been  done  to  shorten  the  journey.  We  cannot,  therefore,  without  overturning  all  the 
cases,  say  the  goods  were  not  in  transitu.  The  second  objection  is,  that  in  order  to 
entitle  the  Plaintiffs  to  this  action,  they  should  have  been  taken  actual  possession  of 
by  the  Plaintiffs,  either  by  corporal  touch,  or  something  e(iuivaient  thereto.  The  first 
delivery  to  the  carrier  vests  the  property  in  the  vendee,  but  the  pi'operty  so  vested  is 
a  defeasible  property,  ami  may  be  defeated  l)y  the  insolvency  of  the  vendee.  When 
therefore  the  vendor,  hav[464]-ing  notice  of  such  insolvency,  makes  a  demand  upon 
the  person  in  whose  custody  the  goods  are,  he  thereby  defeats  the  contract.  If  this 
were  not  the  case,  the  carrier  would  have  it  in  his  power  to  decide  between  the  vendor 
and  the  assignees  of  the  bankrupt.  In  the  present  case  there  can  be  no  doubt  of  a  con- 
version having  taken  place.  Cases  of  difficulty  may  indeed  arise ;  as,  if  a  carrier  upon 
reasonable  doubt  should  refuse  to  deliver  up  the  goods  without  further  authority,  or 
until  the  circumstances  of  the  case  are  ascertained  (a) :  for  a  demand  and  refusal  do 
not  always  constitute  a  conversion  (i) ;  there  are  many  cases  to  the  contrary.  But 
here  there  was  an  actual  conversion,  the  Defendant  having  delivered  the  goods 
contrary  to  his  own  undertaking.  There  is  another  point  however  upon  which  I  have 
entertained  some  doubt.  The  vendor  did  not  get  possession  of  these  goods  by  his 
own  diligence  and  care,  or  in  consequence  of  casual  information  ;  but  through  the 
intervention  of  the  bankrupt  himself  eight  days  after  the  act  of  bankruptcy  com- 
mitted. That  circumstance  raised  some  doubt  in  my  mind ;  since  it  appeared  that 
the  bankrupt  had  thereby  given  a  preference  to  the  Plaintiffs  over  the  rest  of  his 
creditors.  But  still  upon  the  whole  I  am  inclined  to  agree  with  the  rest  of  the  Court. 
I  am  not  fond  of  multiplying  small  distinctions,  and  think  that  too  many  have  been 
already  taken  :  and  the  general  inconvenience  will  not  be  very  great,  since  many  cases 
of  this  kind  are  not  likely  to  arise.  It  seems  indeed  that  there  will  be  a  certain 
degree  of  discretion  vested  in  the  bankrupt,  since  he  will  be  empowered  to  accept 
goods  which  are  coming  to  him  from  one  consignee,  and  to  give  notice  to  another 
consignee  to  stop  them  in  transitu.  But  as  no  fraud  appears  to  have  been  committed 
on  the  part  of  the  Plaintiffs  in  this  case,  I  am  inclined  on  this  point,  as  well  as  the 
others,  though  not  without  some  doubt,  to  concur  with  the  rest  of  the  Court. 

Per  Curiam.     Let  the  verdict  be  entered  for  the  Plaintiffs  for  991.  17s. 

[465]    GovETT  V.  Johnson  and  Another.    June  17th,  1801. 

When  two  only  of  three  joint  contractors  are  sued,  the  Court  will  not  stay  proceed- 
ings upon  the  bail-bond,  unless  the  Defendants  will  undertake  not  to  plead  in 
abatement. 

Lens  and  Bayley,  Serjts.,  were  to  have  shewn  cause  against  staying  proceedings 

(a)  If  a  person  finds  my  goods  and  I  demand  them,  and  he  answers  that  he  knows 
not  whether  I  am  the  true  owner  or  not,  and  therefore  refuses  to  deliver  them,  this  is 
not  to  be  deemed  a  conversion  to  his  own  use,  as  he  keeps  them  for  the  owner.  Diet. 
Per  Coke,  Ch.  J.  2  Bulstr.  312.  The  same  doctrine  is  laid  down  by  Lord  Kenyon,  in 
Solomon  v.  Dawes,  1  Esp.  N.  P.  Cas.  83.  But  in  this  case  it  was  clear  that  the  demand 
was  made  by  a  third  person,  not  by,  but  on  the  behalf  of  the  owner. 

(i)  Diet.  Per  Lord  Mansfield,  3  Burr.  1243.  And  indeed  if  demand  and  refusal 
only  be  found  upon  a  special  verdict,  it  shall  not  be  adjudged  a  conversion,  10  Co.  57, 
Hob.  187,  2  Mod.  245.  See  also  Ross  v.  Johnson,  5  Burr.  2827,  and  Syeds  v.  Hay, 
4  Term  Eep.  260. 
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upon  the  bail-bond  in  this  case  on  the  usual  terms,  but  said  they  should  content  them- 
selves with  insisting  against  the  Defendants  being  allowed  to  plead  in  abatement  that 
two  only  out  of  three  joint-contractors  were  sued  ;  and  to  shew  that  they  ought  to  be 
restrained  from  so  pleading,  they  cited  2  Salk.  519,  Anon,  as  directly  in  point. 

Best  and  Onslow,  Serjts.,  contended,  that  the  plea  that  other  joint-contractors  were 
not  sued  was  not  a  mere  dilatory  plea,  and  therefore  the  Court  would  not  impose  such 
a  restriction  as  the  Plaintiff  required. 

But  The  Court  said  they  thought  it  a  very  reasonable  restriction,  and  that  they 
would  not  stay  the  proceedings  on  the  bail-bond  to  give  the  Defendants  an  opportunity 
of  pleading  in  abatement. 

Eule  absolute,  on  the  Defendants  undertaking  not  to  plead  in  abatement. 

Lees  v.  Warltee.s.    June  18th,  1801. 

The  Defendant  in  replevin  having  averred  in  his  cognizance  that  the  Plaintiff  held 
the  land  under  "a  certain  demise  to  him  the  said  J.  L.  (the  Plaintiff)  theretofore 
made,"  Plaintiff  pleaded  in  bar  that  he  did  not  hold  under  a  demise  in  manner  and 
form.  Upon  this.  Defendant  obtained  an  order  to  amend  by  striking  out  the 
words  "  to  him  the  said  J.  L.  "  with  liberty  to  the  Plaintiff  to  plead  de  novo,  and 
that  in  case  the  Plaintiff  should  plead  new  matter,  the  Defendant  should  pay  all 
the  costs  of  the  amendment.  The  Defendant  having  amended  accordingly,  the 
Plaintiff  demurred  specially,  and  assigned  for  cause  that  it  did  not  appear  to  whom 
the  demise  was  made.     Held  that  the  demurrer  was  not  new  matter. 

Replevin.  The  Defendant  made  cognizance  as  bailiff  to  J.  L.  for  rent-arrear,  and 
in  his  several  cognizances  stated  that  the  Plaintiff  held  the  land  "  under  a  certain 
demise  to  him  the  said  John  Lees  theretofore  made."  The  Plaintiff  pleaded  in  bar, 
that  he  did  not  hold  the  land  under  a  demise  to  him,  made  in  manner  and  foim,  &e. 
After  this  the  Defendant  obtained  a  judge's  order  "that  he  should  be  at  liberty  to 
amend  the  cognizances,  by  striking  out  in  each  cognizance  the  words  '  to  him  the 
said  John  Lees,'  and  that  Plaintiff  should  also  be  at  liberty  to  plead  de  novo ;  and  in 
case  the  Plaintiff  should  plead  new  matter,  the  Defendant  should  pay  the  costs  of  the 
amendment  to  be  taxed  by  the  Prothonotary  :  but  if  the  Plaintiff  should  not  plead 
new  matter,  the  Defendant  should  pay  such  costs  only  as  should  be  occasioned  by 
making  the  cause  a  remanet,  and  passing  the  record."  The  cognizances  having  [466] 
been  amended  according  to  the  order,  the  Plaintiff  demurred,  specially,  assigning  for 
cause  that  it  did  not  appear  to  whom  the  demise  was  made  (ay. 

The  Prothonotary  considering  the  special  demurrer  as  new  matter,  allowed  all  the 
costs  of  the  amendment ;  upon  which  a  rule  was  obtained  by  Bayley,  Serjt.,  calling 
on  the  Plaintiff  to  shew  cause  why  the  Prothonotary  should  not  be  directed  to  review 
his  taxation. 

Against  which  rule  Best,  Serjt.,  now  shewed  cause,  and  contended,  that  the 
demurrer  arose  entirely  out  of  the  alteration  in  the  cognizances,  and  stated  that  it 
had  always  been  the  practice  in  the  Prothonotary 's  office  to  consider  such  a  demurrer 
as  new  matter  ;  in  which  he  was  confirmed  by  the  Prothonotary  himself. 

But  The  Court  were  of  opinion  that  this  special  demurrer  ought  not  to  be  con- 
sidered as  new  matter  within  the  meaning  of  the  order,  and  directed  the  Prothonotary 
to  review  his  taxation. 

Eule  absolute. 

Howell  v.  Coleman.    June  18th,  1801. 

The  Court  will  not  set  aside  proceedings  and  order  the  bail-bond  to  bo  delivered  up, 
because  a  Defendant  has  been  arrested  on  a  special  capias  in  which  as  well  as  in 
the  affidavit  to  hold  to  bail,  the  initials  only  of  his  Christian  name  were  inserted  (a)^. 

Bayley,  Serjt.,  moved  for  a  rule  to  shew  cause  why  all  proceedings  in  this  case 

(a)'  Vid.  the  Stat.  11  Geo.  2,  c.  19,  s.  2,  which  empowers  Defendants  in  replevin 
to  avow  or  make  cognizance  generally  without  setting  out  the  title  of  the  lessor, 
(a)-  But  see  Reynolds  v.  Uankin,  4  B.  and  A.  536. 
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shoulil  not  be  set  aside  for  irregularity,  and  the  bail-bond  be  delivered  up  to  be 
cancelled. 

It  appeared  lh;it  the  Defendant  had  been  arrested  upon  a  special  capias,  in  which 
he  was  named  W.  G.  Coleman,  without  stating  either  of  the  Christian  names  at 
length,  and  that  the  aftidavil  to  hold  to  bail  described  him  in  the  same  manner. 

The  Court  observed  that  the  Defendant  bad  not  been  arrested  by  a  wrong  name, 
and  thought  the  objection  immaterial. 

Bayley  took  nothing  by  his  motion. 

[467]    Tappkndkn  and  Otiier.s,  Assignees  of  Bray,  v.  Randall. 
June  19th,  1801. 

[Referred  to,  Heitmnn  v.  Charlesworth,  [1905]  2  K.  B.  132.] 

A.  in  consideration  of  2001.  paid  by  B.  gave  a  bond  for  the  payment  of  an  annuity 
to  the  latter  of  100  guineas  until  the  hop-duties  should  amount  to  a  certain  sum. 
Before  this  event  had  taken  place  A.  brought  an  action  to  recover  back  the  2001. 
of  B.     Held  that  the  action  was  maititainable(a). 

This  cause  came  on  to  be  tried  before  Lord  Alvanley,  Ch.  J.,  at  the  second  Sittings 
in  this  Terra,  when  a  verdict  was  found  for  the  Plaintiffs,  damages  2161.  costs  101. 
subject  to  the  opinion  of  the  Court  on  the  following  case  : 

The  declaration  stated,  that  the  Defendant,  before  the  bankruptcy  of  Bray,  was 
indebted  to  Bray  in  3001.  for  money  lent,  and  3001.  for  money  paid,  and  that  he  was 
indebted  to  the  Plaintiffs  after  the  bankruptcy  in  3001.  as  well  for  money  before  Bray 
became  a  bankrupt  received  to  Bray's  use,  as  for  money  after  the  bankruptcy  received 
to  the  use  of  the  assignees,  and  upon  an  account  stated  with  the  Plaintiff's  as  assignees. 

Bray  duly  became  a  bankrupt,  and  a  commission  was  issued  against  him,  under 
which  the  Plaintiffs  were  declared  his  assignees.  On  the  12th  of  November  1800, 
previous  to  any  act  of  bankruptcy,  in  consideration  of  2101.  then  paid  by  Bray  to  the 
Defendant,  the  Defendant  entered  into  a  bond  in  the  penal  sum  of  9991.  with  a  condi- 
tion as  follows:  "Whereas  the  said  William  Rindall  hath,  in  consideration  of  two 
hundred  and  ten  pounds  to  him  paid  by  the  said  John  Bray,  at  the  time  of  the  sealing 
and  delivery  of  the  above-written  bond  or  obligation,  contracted  and  agreed  to  pay 
unto  the  said  John  Bray  or  his  assigns  on  the  first  day  of  May  in  every  year,  one 
annuity  or  clear  yearly  sum  of  one  hundred  and  five  pounds  until  he  the  said  William 
Randall,  his  heirs,  executors,  or  administrators,  can  prove  by  evidence,  or  otherwise 
to  abide  by  the  report  of  three  eminent  hop-merchants,  who  shall  make  it  appear 
to  the  satisfaction  of  the  said  John  Bray,  his  executors,  administrators,  and  assigns, 
that  the  revenue  received  by  Government  by  reason  of  the  duties  now  assessed  by 
Parliament  upon  hops  grown  in  Great  Britain,  shall  in  the  present  or  any  one  year 
hereafter  amount  to  a  full  and  clear  revenue  or  sum  of  two  hundred  thousand  pounds, 
such  duties  to  be  taken  according  to  those  at  present  imposed  by  Parliament,  and  not 
to  be  affected  by  any  subsequent  alteration  whatever;  and  for  securing  the  due 
payment  of  the  said  annuity  of  one  hundred  and  five  pounds  until  such  event,  the 
said  William  Randall  hath  [468]  entered  into  the  above-written  bond  or  obligation  : 
Now  therefore  the  condition  of  the  above-written  oond  or  obligation  is  such,  that  if 
the  said  William  Randall,  his  heirs,  executors,  administrators,  or  assigns,  shall  and 
do  from  the  day  of  the  date  of  the  above  bond,  well  and  truly  pay,  or  cause  to  be  paid 
unto  the  said  John  Bray  or  his  assigns,  one  annuity  or  clear  yearly  sum  of  one  hundred 
and  five  pounds  of  lawful  money  of  Great  Britain  on  the  first  day  of  May  in  each  and 
every  year,  without  any  deduction  or  abatement  whatsoever,  until  the  said  William 
Randall,  his  heirs,  executors,  or  administrators  shall  prove  by  evidence,  or  otherwise 
abide  by  the  report  of  three  eminent  hop-merchants,  who  shall  make  it  appear  to  the 
satisfaction  of  the  said  John  Biay,  or  his  assigns,  that  the  revenue  received  by  Govern- 
ment by  reason  of  the  duties  now  assesseil  by  Parliament  upon  hops  shall  in  the 
present  or  any  one  year  hereafter  amount  to  a  full  and  clear  revenue  or  sum  of  two 


(a)  And  see  De  Havilland  v.  Bowerbank,  1  Campb.  50.  JValker  v.  Con.iiahle,  1  B. 
&  P.  306.  Mumtfonl  v.  Willis,  ante,  337.  Aubert  v.  Walsh,  3  Taunt.  277.  Smith 
V.  Bickmore,  4  Taunt.  476. 
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hundred  thousand  pounds,  such  duties  to  be  taken  according  to  those  at  the  present 
time  imposed  by  Parliament,  and  not  to  be  affected  by  any  subsequent  alteration 
therein  ;  and  shall  and  do  make  the  first  payment  of  the  said  annuity  of  one  hundred 
and  five  pounds  on  the  first  day  of  May  in  the  year  of  our  Lord  1802,  then  and  in 
such  case  or  eases  the  above-written  bond  or  obligation  should  be  void  and  of  none 
effect,  otherwise  it  shall  be  and  remain  in  full  force  and  virtue. 

Wm.  Randall  (Seal). 

"Sealed  and  delivered  (being  first  legally  stamped,  and  several 
obliterations  and  interlineations  being  made)  in  presence  of 

John  Broad. 
Wm.  Mann. 

"Received  at  the  time  of  the  sealing  and  delivery  of  the  within-written' 
bond    or   obligation    of   and    from   the   within-named   John    Bray   the 
sum   of  two  hundred   and   ten  pounds   (being  the  consideration   paid>£210. 
for  the  annuity  within  secured),  by  me.     Signed  in   the   presence  of 
John  Broad,  Wm.  Mann.  j 

Wm.  Randall." 

Before  the  bringing  of  this  action  the  Plaintiffs  applied  to  the  Defendant,  stating 
that  they  considered  the  bond  to  be  illegal,  [469]  and  demanding  the  return  of  the 
2101.  and  interest,  which  was  refused. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs  were  entitled  to  recover  back 
the  said  sum  of  2101.  with  interest  thereon,  then  the  verdict  to  stand.  If  the  Court 
should  be  of  opinion  that  the  Plaintiffs  were  entitled  to  recover  back  the  said  sum  of 
2101.  but  were  not  entitled  to  interest  thereon,  then  the  verdict  to  be  entered  for  2101. 
damages  and  40s.  costs.  If  the  Court  should  be  of  opinion  that  the  Plaintiffs  were 
entitled  to  recover  nothing,  a  nonsuit  to  be  entered. 

Bayley,  Serjt.  for  the  Plaintiffs.  The  Plaintiffs'  right  to  recover  in  this  action 
results  from  two  points,  which  are  both  clearly  in  their  favour,  viz.  1st,  That  the 
bond  stated  in  the  case,  and  upon  which  the  money  was  advanced  is  void  ;  and,  2dly, 
that  this  action  is  brought  before  the  event  has  happened,  which  the  parties  bad  in 
contemplation  at  the  time  of  entering  into  the  contract.  1st,  That  the  bond  is  void, 
most  clearly  appears  from  Atherfold  v.  Beard,  2  Term  Rep.  610,  and  Shirley  v.  Sanhey, 
ante,  130.  [This  was  admitted  on  the  other  side.]  2d!y,  The  money  advanced  by 
the  bankrupt  was  not  advanced  on  a  contract  which  was  either  malum  prohibitum 
or  malum  in  se,  btit  merely  money  advanced  on  a  consideration  which  has  failed,  the 
bond  given  to  secure  its  repayment  not  being  such  as  can  be  enforced  at  law.  In 
Cotton  V.  Thurland,  5  Terra  Rep.  405,  which  was  an  action  to  recover  a  deposit  from 
a  stake-holder  on  a  wager  respecting  the  event  of  a  boxing  match,  it  was  admitted 
that  as  long  as  the  contract  is  executory,  money  so  paid  may  be  recovered  back  ;  and 
though  that  case  was  decided  on  the  grountl  of  the  action  being  brought  against  the 
stake-holder,  who  not  having  paid  it  over  was  justified  in  refusing  to  return  it,  yet 
Lord  Kenyon  alludes  to  the  distinction  between  contracts  executory  and  executed 
when  he  says,  "this  is  not  like  the  case  of  a  policy  of  insurance,  where  the  risk  having 
been  run  the  party  has  attempted  to  regain  his  money  again."  Indeed,  in  Lowry  v. 
Bounlieu,  Doug.,  468,  where  the  insured  in  an  illegal  policy  attempted  to  recover  back 
the  premium  after  the  risk  had  been  run,  BuUer,  J ,  says,  "  there  is  a  sound  distinction 
between  contracts  executed  and  executory,  and  if  an  action  is  brought  to  rescind 
a  contract  you  must  do  it  while  the  contract  continues  executory  ;  and  observes  that 
if  the  action  had  been  commenced  before  the  risk  was  over,  the  Plaintiff  might  have 
had  a  giound  [470]  for  his  demand.  With  respect  to  the  late  case  of  Fandyck  v. 
Hewitt,  1  East,  96,  where  it  was  held  that  the  premium  paid  on  an  insurance  to  cover 
enemy's  property  could  not  be  recovered  back,  there  the  risk  had  been  run  before  the 
action  was  brought,  and  the  act  of  insuring  enemy's  property  was  an  offence  against 
the  policy  of  the  state.  Indeed  in  Lacaussade  v.  JVhite,  7  Term  Rep.  53.5,  money  paid 
on  an  illegal  wager  was  recovered  back  after  the  event  upon  which  the  wager  proceeded 
had  turned  out  against  the  Plaintiff',  the  Court  holding  it  more  consonant  to  sound 
policy  to  permit  money  paid  on  an  illegal  consideration  to  be  recovered  back  by  the 
party  paying  it,  than  by  denying  the  remedy  to  give  effect  to  the  illegal  contract. 

Best,  Serjt.  for  the  Defendant.     It  is  perfectly  clear  that  where  money  has  been 


1390  TAPPRNDEN    V.RANDALL  2  BOS  &  PtJL  471 

advanced  without  any  consideration  it  may  be  recovered  back,  but  if  advanced  on  a 
consideration  which  fails  because  the  contract  is  illegal,  then  the  rule  applies  in  pari 
delicto  potior  est  conditio  possidentis.  The  only  case  in  which  this  rule  has  ever  been 
impeached  at  all  is  Lacaussade  v.  White,  and  that  decision  was  treated  by  the  Court  in 
Vandyck  v.  Hewitt  as  not  quite  sound,  Le  Blanc,  J.,  saying  it  had  since  been  "very 
much  canvassed  in  Hoivson  v.  Hanrock  (8  Term  Rep.  575),  where  it  was  considered 
that  money  deposited  on  an  illegal  wager  and  paid  over  to  the  wiiuicr  could  not  bo 
recovered  from  him."  If  the  contract  in  the  present  case  be  a  legal  one,  the  bond  is 
not  void  but  the  Plaintiff  will  have  the  benefit  of  the  consideration  he  has  advanced 
when  his  time  comes  to  demand  payment  of  the  annuity ;  if  it  be  not  legal  the  rule 
of  potior  est  conditio  possidentis  applies.  It  is  not  necessary  that  the  contract  should 
be  immoral,  it  is  sufficient  if  it  be  illegal ;  and  indeed  in  Umvson  v.  Hancock,  Lord 
Kenyon  so  treats  it  when  he  says,  "  here  the  money  was  not  paid  on  an  immoral, 
though  an  illegal  consideration,"  (viz.  a  wager  on  a  horse-race,)  and  yet  the  Plaintiff 
was  not  permitted  to  recover. 

Lord  Alvanley,  Ch.  J.  Without  taking  time  to  look  into  all  the  cases  which 
have  been  cited,  it  does  appear  to  me  to  be  clear  that  the  Plaintiff  in  this  case  is 
entitled  to  recover  back  the  money  which  he  has  advanced.  In  the  present  transac- 
tion there  was  no  moral  turpitude  whatsoever :  and  though  it  has  sometimes  been 
held  that  where  there  is  moral  turpitude  in  the  contract,  the  Court  will  not  allow  the 
party  who  has  advanced  [471]  money  on  such  a  contract  to  recover  it  back ;  yet  no 
argument  of  that  sort  can  be  urged  in  the  present  case.  The  simple  statement  of  this 
case  is,  that  after  the  money  had  been  paid,  but  before  the  time  had  arrived  at  which 
the  event  in  contemplation  of  the  parties  contracting  was  to  take  place,  it  was  found 
out  that  the  contract  was  illegal ;  and  therefore  the  money  paid  was  demanded  back 
again.  There  is  hardly  any  case  of  this  sort  in  which  the  distinction  between  immoral 
and  illegal  transactions  has  not  been  taken.  I  do  think  that  there  is  a  material  distinc- 
tion between  wagers  which  are  not  recoverable  on  account  of  some  inconvenience  which 
the  public  may  sustain  by  the  open  discussion  of  the  questions  to  which  they  give 
rise,  and  those  which  are  in  themselves  immoral.  In  the  present  case  one  party  has 
paid  money  without  any  consideration  and  is  therefore  entitled  to  recover  it  back 
from  the  party  to  whom  he  paid  it. 

Heath,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  distinction  adopted 
by  Mr.  Justice  Buller  between  contracts  executory  and  executed,  if  taken  with  those 
modifications  which  he  would  necessarily  have  applied  to  it,  is  a  sound  distinction. 
Undoubtedly  there  may  be  cases  where  the  contract  may  be  of  a  nature  too  grossly 
immoral  for  the  Court  to  enter  into  any  discussion  of  it ;  as  where  one  man  has  paid 
money  by  way  of  hire  to  another  to  murder  a  third  person.  But  where  nothing  of 
that  kind  occurs  I  think  there  ought  to  be  a  locus  pcenitentiiB,  and  that  a  party  should 
not  be  compelled  against  his  will  to  adhere  to  the  contract. 

RooKE,  J.  This  is  an  action  brought  by  assignees  to  recover  back  money  paid  by 
way  of  consideration  for  a  bond  which  clearly  could  not  be  put  in  force,  and  I  think 
this  action  may  well  be  supported.  There  is  nothing  criminal  in  the  contract  which 
was  entered  into  between  these  parties  ;  nor  has  that  contract  been  executed  ;  nor 
indeed  is  this  a  case  where  money  which  has  been  paid  over  by  a  stake-holder  is  sought 
to  be  recovered.  I  therefore  see  !io  reason  to  prevent  the  |)resent  Plaintiffs  from 
recovering :  and  I  wish  it  to  be  understood  that  I  fully  accede  to  the  doctrine  laid 
down  by  Mr.  Justice  Buller  respecting  contracts  executory  and  executed.  If  in  this 
case  any  money  had  been  paid  upon  the  bond  I  should  have  felt  great  difficulty 
respecting  the  right  of  the  Plaintiffs  to  recover. 

Chambre,  J.  Undoubtedly  there  is  a  great  deal  of  refinement  in  the  discussion 
which  arises  out  of  this  species  of  action  :  but  [472]  still  I  think  that  the  nature  of  this 
contract  is  not  such  as  to  i)revent  the  Plaintiff  from  recovering  the  money  which  he 
has  advanced  without  consideration.  The  contract  which  the  parties  entered  into  is 
not  prohibited  by  any  declaration  of  any  positive  law  upon  the  subject,  nor  is  it  malum 
in  se  :  but  it  is  a  contract  which  cannot  be  put  in  force  merely  because  it  is  inconvenient 
that  the  merits  of  the  question  should  be  publicly  discussed.  Indeed,  supposing  the 
parties  able  to  refer  to  some  published  documents  respecting  the  amount  of  the  duties, 
all  objections  to  the  wager  would  cease.  Before  the  contract  was  in  any  way  executed, 
it  being  found  that  the  aid  of  the  law  could  not  be  had  to  enforce  the  bond,  application 
was  made  to  the  Defendant  to  pay  back  the  money  which  had  been  advanced,  and  the 
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Defendants  having  refused  to  pay  it,  I  thiuk  the  Plaintiffs  are  entitled  to  recover  in 
this  action. 

Postea  to  the  PlaintiflFs. 

It  was  then  suggested  to  the  Coiut  that  it  would  be  necessary  for  them  to  give  an 
opinion  respecting  the  amount  which  the  Plaintiffs  were  entitled  to  recover  ;  upon  which 
the  Court  observed  that  in  an  action  for  money  had  and  received,  nothing  but  the 
net  sum  advanced  without  interest  could  be  recovered  (a)',  and  that  the  verdict  must 
therefore  be  entered  for  the  lesser  sum. 


Bagott  v.  Oer.    June  20tb,  1801. 

[Distinguisheti,  Blundell  v.  Catterall,  1821,  5  B.  &  Aid.  307.  Referred  to,  Saltash  Corpora- 
tim  V.  Goodman,  1881-82,  7  Q.  B.  D.  116;  7  App.  Cas.  633.  Discussed,  Brinchman 
v.  Matley,  [1904]  2  Ch.  327.] 

Prima  facie  every  subject  has  a  right  to  take  fish  found  upon  the  sea-shore  between 
high  and  low  water-mark;  but  such  general  right  maybe  abridged  by  the  existence 
of  an  exclusive  right  in  some  individual.  Quaere.  If  there  be  a  prima  facie  right 
in  the  subject  to  take  fish-shells  found  on  the  sea-shore  between  high  and  low 
water  mark  (a) '  1 

Trespass.  The  1st  count  was  for  breaking  and  entering  the  Plaintiff's  closes, 
called  the  Foot-Muscle  Skear,  the  Great-Out-Muscle-Skear,  and  the  Sea-Shore,  in  the 
parish  of  Keysham,  and  Plaintiff's  shell-fish  and  shells  there  finding,  catching,  taking, 
and  carrying  away  and  converting  and  disposing  thereof  to  Defendant's  own  use.  The 
2d  count  was  for  breaking  and  entering  the  same  closes,  and  with  Defendant's  feet  and 
the  feet  of  his  servants  in  walking,  treading  up,  trampling  upon,  subverting  and 
spoiling  Plaintiff's  soil,  eaith,  and  sand,  and  with  the  feet  of  cattle  and  with  [473] 
the  wheels  of  carriages  and  the  keels  of  boats  treading  up,  trampling,  &c.  and  Plaintiff's 
shellfish  and  shells,  breaking,  crushing,  and  destroying,  and  with  spades,  shovels, 
mattocks,  pickaxes  and  other  instruments,  digging  and  making  holes  and  pits,  and 
turning  up,  &c.  Plaintiff's  earth,  soil,  and  sand,  and  digging  up,  raising  up,  and 
getting  up  divers  large  quantities  of  Plaintiff's  shell-fish  and  shells,  and  carrying  away 
the  same  and  converting  and  disposing  thereof  to  Defendant's  own  use.  There  were 
several  other  counts  for  breaking  and  entering  Plaintiff's  several  fishery  and  his  free 
fishery,  on  which  issues  in  fact  were  joined. 

The  Defendant  pleaded,  Ist,  the  general  issue.  2dly,  As  to  the  trespasses 
mentioned  in  the  two  first  counts  that  the  closes  therein  severally  mentioned  were 
the  same,  "and  that  the  said  closes  in  which,  &c.  at  the  said  several  times  when,  &c. 
were  and  still  are  and  from  time  immemorial  have  been  part  and  parcel  of  a  certain 
arm  of  the  sea,  in  which  every  subject  of  this  realm  at  the  said  several  times  when,  &c. 
of  right  had,  and  of  right  ought  to  have  had  and  now  hath,  and  of  right  ought  to 
have  the  liberty  and  privilege  of  fishing  and  catching,  digging  for,  raising,  getting, 
taking  and  carrying  away  shell-fish  and  shells  there,  therefore  Defendant  being  a 
subject  of  this  realm  at  the  said  several  times  when,  &c.  entered  into  the  said  closes 
in  which,  &c.  so  being  part  and  parcel  of  the  said  arm  of  the  sea  to  fish  therein  and  to 
catch,  dig  for,  raise,  get,  take,  and  carry  away  the  shell-fish  and  shells  there,  and  did 
then  and  there  fish,  and  caught,  took,  and  carried  away  the  said  shell-fish  and  shells 
in  the  first  count  mentioned,  and  also  dug  up,  raised  up,  and  got  up,  took  and  carried 
away  the  said  other  shell-fish  and  shells  in  the  second  count  lastly  mentioned,  as  it 
was  lawful  for  him  to  do,  and  for  the  digging  up  and  carrying  away  of  the  said  shell- 
fish, he  entered  the  said  closes  in  which,  &c.  by  himself  and  with  other  persons,  and 
with  the  said  cattle,  carts,  waggons,  and  other  carriages,  and  the  said  boats,  lighters, 
and  other  vessels,  the  same  being  reasonable,  proper,  and  necessary  in  that  behalf, 
and  in  so  doing  he  necessarily  and  unavoidably  with  his  feet  and  the  feet  of  those 
other  persons  in  walking  a  little  trod  up,  trampled  upon,  subverted  and  spoiled  the 

(ay  Vide  Moses  v.  Mac.ferlan,  2  Burr.  100.5,  and  JFalker  v.  Constable,  ante,  vol.  i. 
p.  306.    Marshall  v.  Poole,  13  East,  98.     Slack  v.  Lowell,  3  Taunt.  157. 

(a)2  Vide  Rogers  v.  Allen,  1  Carapb.  309,  312.  MarsMl  v.  Poole,  13  East,  98. 
Blundell  v.  Cailerall,  5  B.  &  A.  268. 


1392  BAGOTT   v.  ORR  2  BOS  *  PUL.  47«. 

soil,  earth,  and  sand  in  the  second  count  mentioned,  and  with  the  feet  of  the  s;iid 
cattle,  and  with  the  wheels  of  the  said  caits,  waggons,  and  other  carriages,  and  with 
the  keels  of  the  said  boats,  lighters,  and  other  vessels  a  little  trod  up,  trampled  upon, 
tore  [474]  up,  and  subverted  and  spoiled  other  the  soil  of  Plaintiff's  last-iuentioned 
closes,  and  the  said  shell  fish  and  shells  in  the  second  count  first  mentioned  necessarily 
and  unavoidably  a  little  broke,  crushed,  and  destroyed,  and  with  the  said  spades, 
shovels,  mattocks,  pickaxes,  and  other  instruments,  the  same  being  useful,  proper, 
and  necessary  in  that  behalf,  and  in  digging  up,  raising,  and  getting  the  said  shell  fish 
and  shells  in  the  second  count  lastly  mentioned,  necessarily  and  unavoidably  dug  and 
made  the  said  holes  and  jiits  in  Plaintifl's  said  closes,  and  necessarily  and  unavoidably 
with  the  spades,  shovels,  mattocks,  pickaxes,  and  other  instruments  dug  up,  turned 
up,  subverted,  and  spoiled  a  little  of  the  earth,  soil,  and  sand  in  the  said  closes,  doing 
as  little  damage  on  that  occasion  as  he  could,  which  are  the  same,  &c.  whereof,  &o. 
And  this,  &c.  wherefore,  &c. 

Upon  this  the  Plaintiff  new  assigned,  alleging  that  Defendant  on  the  days  in  the 
first  count  mentioned  broke  and  entered  Plaintiff's  closes  in  the  first  count  mentioned, 
"  being  certain  closes  lying  within  the  flux  and  reflux  of  the  tides  of  the  sea  in 
Plaintiff's  manor  of  Keysham,  and  the  said  shell-fish  and  shells  there  then  found, 
caught,  took,  and  carried  away  and  converted  and  disposed  thereof  to  his  own  use, 
when  the  same  closes  in  which,  &c.  were  left  dry  and  were  not  covered  with  water." 
And  also  that  Defendant  on  the  days  and  in  the  manner  in  the  second  count  mentioned 
broke  and  entered  Plaintiff's  closes,  "  being  certain  closes  lying  within  the  flux  and 
reflux  of  the  tides  of  the  sea  within  Plaintiff's  said  manor  of  Keysham,  and  with  his 
feet,  &c.  trod  up,  &c.  the  said  earth,  soil,  and  sand,  in  the  second  count  mentioned, 
and  with  the  feet  of  the  said  cattle  in  that  count  mentioned,  and  with  the  wheels  of 
the  said  carts,  &c.  and  with  the  keels  of  the  said  boats,  &c.  trod  up  the  said  other 
soil  in  Plaintifl's  last-mentioned  closes  in  the  said  second  count  mentioned,  and 
Plaintiff's  said  other  shell-fish  and  shells  in  the  second  count  mentioned,  broke,  crushed, 
&c.  and  with  spades,  &c.  dug  and  made  holes,  &c.  and  raised  up  and  got  up  the  said 
shell-fish  and  shells,  &e.  and  took  and  carried  away  the  same,  and  converted  and 
disposed  thereof,  &o.  when  the  last-mentioned  closes  in  which,  tV;c.  were  left  dry  and 
were  not  covered  with  water,  as  Plaintiff  hath  in  the  first  anil  second  counts  of  the 
said  declaration  complained  against  him,  which  several  trespasses  so  above  new  assigned 
are  other  and  different  trespasses,  &c.     Wherefore,  &c." 

[475]  To  the  new  assignment  the  Defendant  pleaded,  1st,  the  general  issue; 
2dly,  "  that  the  said  closes  first  above  newly  assigned,  and  the  several  closes  secondly 
above  newly  assigned  are,  and  at  the  said  several  times,  &c.  were  the  same  closes 
and  not  other  or  difl'erent  closes,  and  are  and  at  those  times  when,  &c.  were  certain 
rocks  and  sands  of  the  sea,  lying  within  the  flux  and  reflux  of  the  tides  of  the  sea  ; 
and  that  the  said  shell-fish  and  shells  in  the  said  closes  in  which,  &c.  were  certain 
shell-fish  and  fish-shells,  which  at  the  said  several  times  when,  &c.  were  in  and  upon 
the  said  rocks  and  sands  of  the  sea,  and  which  but  a  little  before  the  said  times 
when,  &c.  were  by  the  ebbing  of  the  tides  of  the  sea  left  there  in  and  upon  the  said 
closes  in  which,  &e.  ;  and  that  in  the  said  closes  in  the  said  declaration  mentioned, 
every  subject  of  this  realm  at  the  said  several  times  when,  (tc.  of  right  had  and  of 
right  ought  to  have  bad,  and  now  hath  and  of  right  ought  to  have  the  liberty 
and  privilege  of  getting,  taking,  and  carrying  away  the  shell-fish  and  fish-shells  left 
by  the  said  ebbing  of  the  tides  of  the  sea  in  and  upon  the  said  closes,  in  which,  &c. 
wherefore  the  Defendant  being  a  subject  of  this  realm  at  the  said  several  times 
when,  &c.  entered  into  the  said  closes  in  which,  &c.  to  get,  take,  and  carry  away  the 
shell-fish  and  fish-shells  left  by  the  ebbing  of  the  tides  of  the  sea  in  and  upon  the  said 
closes  in  which,  &c.  and  then  and  there  got,  took,  and  carried  away  the  said  shell  fish 
and  shells  in  the  said  first  count  mentioned,  and  also  got,  and  for  that  purpose  with 
spades,  shovels,  mattocks,  pickaxes,  and  other  instruments  necessarily  dug  up  and 
raised  up,  and  took  and  carried  away  the  other  shell-fish  and  shells  in  the  second 
count  lastly  mentioned  ;  and  for  the  getting,  taking,  and  carrying  away  of  the  said 
shell-fish  and  shells,  the  Defendant  at  the  said  limes  when,  &c.  entered  the  said  closes 
in  which,  &c.  as  it  was  lawful  for  him  to  do  by  himself  and  with  other  persons,  and 
with  the  said  cattle,  carts,  waggons,  and  other  carriages,  and  the  said  boats,  lighters, 
and  other  vessels,  the  same  being  reasonable  and  proper  and  necessary  in  that  behalf, 
and  in   so  doiug  he  necessarily  and  unavoidably  with  his  feet  and  the  feet  of  those 
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other  persons  in  walking,  a  little  trod  up,  trampled,  subverted,  and  spoiled  the  soil, 
earth,  and  sand  in  the  said  second  count  mentioned,  and  with  the  feet  of  the  cattle, 
and  with  the  wheels  of  the  said  carts,  waggons,  and  other  carriages,  and  with  the 
keels  of  the  said  boats,  lighters,  and  other  vessels,  a  little  trod  up,  trampled  upon, 
tore  up,  subverted,  and  spoiled  other  the  said  soil  of  the  said  last-[476]-mentioned 
closes  of  the  Plaintiff,  and  the  shell-fish  and  shells  in  the  second  count  first  mentioned, 
necessarily  and  unavoidably  a  little  broke,  crushed,  and  destroyed,  and  with  the  said 
spades,  shovels,  mattocks,  pickaxes,  and  other  instruments,  the  same  being  useful, 
proper,  and  necessary  in  that  behalf,  in  digging  up,  raising,  and  getting  the  said  shell- 
fish and  shells  in  the  said  second  count  lastly  mentioned,  necessarily  and  unavoidably 
dug  and  made  the  said  holes  and  pits  in  Plaintiff's  said  closes,  and  necessarily  and 
unavoidably  with  the  said  spades,  shovels,  mattocks,  pickaxes,  and  other  instruments 
riug  up,  turned  up,  subverted,  and  spoiled  a  little  of  the  said  earth,  soil,  and  sand  in 
the  said  closes,  as  it  was  lawful  for  him  to  do  for  the  causes  aforesaid,  doing  as  little 
damage  on  that  occasion  as  he  could,  which  are  the  same,  &c.  whereof,  &c.  And 
this,  &c.  wherefore,  &c." 

To  this  plea  there  was  a  replication,  traversing  the  right  of  every  subject  to  take 
shell  fish  and  shells,  and  a  special  demurrer  thereto,  because  it  traversed  matter  of  law  ; 
but  the  Court  seeming  to  think  that  the  replication  was  clearly  bad,  it  was  abandoned 
by  the  Plaintiff's  Counsel,  who  relied  upon  objections  to  the  plea. 

Marshall,  Serjt.  in  support  of  the  plea.  The  question  is,  whether  every  subject 
of  the  realm  has  a  right  to  take  the  shell-fish  and  shells  which  are  left  upon  the 
sea-shore  by  the  ebbing  of  the  tides.  The  right  of  fishing  in  the  sea  is  acknowledged 
by  all  nations  ;  it  is  universal,  and  part  of  the  law  of  nations.  Grotius  de  Jure  Bel. 
ac.  Pac.  lib.  2,  c.  2,  s.  3.  And  according  to  Grotius  no  person  can  have  any  property 
either  in  the  main  sea,  or  in  the  principal  arms  of  the  sea;  neither  can  a  man  have 
any  property  in  the  shores  and  sands  of  the  sea :  these  are  all  incapable  of  improve- 
ment, and  never  can  be  exhausted  by  the  only  uses  to  which  they  can  be  applied, 
namely,  those  of  supplying  fish  and  sand.  Bracton  (lib.  1,  c.  12,  fo.  7  b.)  adopting 
the  doctrine  of  the  civil  laws,  says,  "Naturali  vero  jure  communia  sunt  omnia  ha3c, 
aqua  profluens,  aer,  et  mare,  et  littora  maris,  quasi  maris  accessoria  ;  nemo  enira  ad 
littus  maris  accedere  prohibetur  dum  tamen  a  viliis  et  aedificiis  abstineat :  quia  littora 
sunt  de  jure  gentium  communia  sieut  et  mare."  And  he  adds,  "  Publica  vero  sunt 
omnia  flumina  et  portus ;  ideoque  jus  piscandi  omnibus  commune  est  in  portu  et  in 
fiuminibus ;  riparum  etiam  usus  publicus  est  de  jure  gentium  sicut  ipsius  fluminis." 
So  Sir  Matthew  Hale  in  his  Treatise  de  Jure  Maris,  part  1,  cap.  4.  Hargrave's  Law 
Tracts,  p.  10,  11,  observes,  "In  the  sea  the  King  of  Eng-[477]-land  hath  a  double 
right,  namely,  a  right  of  jurisdiction,  which  he  ordinarily  exerciseth  by  his  admiral, 
and  a  right  of  propriety  or  ownership.  The  King's  right  of  propriety  or  ownership 
in  the  sea  is  evidenced  principally  in  these  things  that  follow  :  1st,  The  right  of  fishing 
in  this  sea  and  the  creeks  and  arms  thereof  is  originally  lodged  in  the  Crown,  as  the 
right  of  depasturing  is  originally  lodged  in  the  owner  of  the  waste  whereof  he  is  lord, 
or  as  the  right  of  fishing  belongs  to  him  that  is  the  owner  of  a  private  or  inland  river. 
But  though  the  king  is  the  owner  of  this  great  waste,  and  in  consequent  of  his 
property  hath  the  primary  right  of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof, 
yet  the  common  people  of  England  have  regularly  a  liberty  of  fishing  in  the  sea,  or 
creeks  or  arms  thereof  as  a  public  common  of  piscary  ;  and  may  not  without  injury  to 
their  right  be  restrained  of  it  unless  in  such  places,  creeks,  or  navigable  rivers  where 
either  the  king  or  some  particular  subject  hath  gained  a  propriety  exclusive  of  that 
common  liberty."  In  the  same  treatise,  p.  12,  it  is  said,  "that  de  jure  communi 
between  the  high  water  and  low  water-mark,  doth  prima  facie  belong  to  the  king ; 
Constable's  case,  5  Co.  107,  and  Dyer,  326  b. ;  although  it  is  true  that  such  shore  may 
be  and  commonly  is  parcel  of  the  manor  adjacent;  and  so  may  belong  to  a  subject, 
yet  prima  facie  it  is  the  king's."  From  Constable's  case,  5  Co.  107,  2  Rol.  Abr.  170,  it 
appears  that  the  shore  may  belong  to  the  suliject  either  in  gross  or  as  parcel  of  his 
manor  :  but  merely  being  the  manor  of  a  particular  person  is  not  suflSeient  to  exclude 
those  who  have  a  right  to  fish  there.  One  may  have  a  manor  and  another  the  right 
of  fishing  in  the  water;  but  if  a  man  would  claim  a  right  of  fishing  in  the  water  of 
another,  the  proof  of  the  right  lies  upon  him.  In  JFarren  v.  Matthews,  6  Mod.  73. 
1  Salk.  3.57,  S.  C.  Holt,  Ch.  J.,  says,  "  Every  subject  of  common  right  may  fish  with 
lawful  nets  in  a  navigable  river  aa  well  as  iu  the  sea;  and  the  king's  grant  cannot  bar 


1394  BAGOTT    V.  ORR  2  BOS  &  PUL  478. 

him  thereof."  So  in  1  Mod.  105,  Lord  Fiiztoalter's  case,  Hale,  Ch.  J.,  says,  "  In  case  of 
a  river  that  flows  and  reflows,  and  is  an  arm  of  the  sea,  there  prima  facie  it  is  common 
to  all :  and  if  any  one  will  appropriate  a  privilege  to  himself  the  proof  lieth  on  his 
side;  for  in  case  of  an  action  of  trespass  for  fishing  there,  it  is  a  good  jnstifieation  to 
say  that  the  locus  in  quo  est  brachium  maris  in  quo  unisquisque  subjectus  Domini 
Regis  habet  et  habere  debet  liberam  piscariara.  The  soil  of  the  river  Thames  is  in  the 
King,  and  the  Lord  Mayor  is  conservator  of  the  river,  but  it  is  common  to  all  fisher- 
[478]-men,  and  therefore  there  is  no  contradiction  in  the  soil  being  in  one  and  the 
right  of  fishing  in  the  river  common  to  all  fishermen."  Again  in  fVard  v.  Cresiiwell, 
Willes'  Rep.  265.  16  Vin.  Abr.  354,  tit.  Piscary,  B.,  S.  C.  the  Court  held  that  all  the 
subjects  of  England  of  common  right  might  fish  iti  the  sea,  it  being  for  the  good  of 
the  commonwealth,  and  for  the  sustenance  of  all  the  people  of  the  realm;  and  that 
therefore  a  prescription  for  it  as  appurtenant  to  a  particular  township  was  void,  and 
as  absurd  as  a  prescription  would  be  for  travelling  the  king's  highway,  or  for  the  use 
of  the  air  as  appurtenant  to  a  particular  estate.  The  statute  7  Jac.  1,  c.  18,  after 
stating  in  the  preamble  that  divers  persons  having  lands  ailjoining  to  the  sea-coast  in 
the  counties  of  Devon  and  Cornwall,  had  of  late  interrupted  the  bargemen  and  such 
others  as  had  used  at  their  free  wills  and  pleasures  to  fetch  sea-sand  and  take  the 
same  under  the  full  sea-mark,  as  they  had  theretofore  used  to  do,  enacts  that  all 
persons  in  the  said  counties  shouhl  be  at  liberty  to  take  sea-sand  at  all  places  under 
the  full  sea-mark.  That  statute  was  in  fact  a  full  recognition  of  the  right  of  the 
subject  to  use  the  shore  of  the  sea  in  every  way  in  which  it  could  be  serviceable  to 
him.  It  proves  that  his  right  is  not  confined  to  the  privilege  of  taking  shell-fish  left 
on  the  shore  by  the  ebbing  of  the  tides,  but  that  he  may  also  take  the  fish-shells  and 
even  the  sand  of  the  shore. 

Best,  Serjt.  contra.  Admitting  the  general  right  of  the  subject  to  take  the  fish  of 
the  sea,  still  in  this  case  that  general  right  is  circumscribed  by  the  circumstance  of  the 
place  in  which  these  shell-fish  and  fish-shells  were  taken  being  part  of  the  manor  of 
Keysham.  Unless  therefore  the  Defendant  set  up  a  right  of  common  on  the  soil,  he 
cannot  support  the  easement  which  he  claims.  Prima  facie  the  shores  of  the  sea 
belong  to  the  king,  and  he  may  grant  any  part  of  them  to  a  subject  either  reserving 
or  not,  as  he  pleases,  a  general  right  of  fishery  to  all  his  subjects.  The  Plaintiff  ought 
not  to  be  called  upon  to  prescribe  for  a  right  of  fishery  over  that  which  is  admitted  to 
be  his  own,  for  when  once  it  is  established  that  the  locus  in  quo  belongs  to  the 
Plaintiff,  it  must  be  presumed  to  be  exclusively  his,  unless  some  inconsistent  right 
is  set  up  by  the  Defendant.  The  common  law-right  of  the  subject  to  go  upon  the 
shores  of  the  sea  between  high  and  low  water-mark  only  applies  to  cases  where  no 
exclusive  right  is  vested  in  any  individual.  Now  it  appears  from  the  passage  cited 
from  Hale's  Treatise,  llargrave's  Tracts,  p.  12,  that  an  exclusive  right  to  the  shore 
may  belong  to  a  subject,  though  prima  facie  it  is  in  [479]  the  king.  Indeed  in 
pages  26  and  27  of  the  same  tract,  Sir  Mathew  Hale  speaking  of  the  sea-shore  says, 
"It  may  not  only  belong  to  a  subject  in  gross,  which  possibly  may  suppose  a  grant 
before  time  of  memory,  but  it  may  be  parcel  of  a  manor,"  and  proceeds  to  mention 
the  several  ways  b}'  which  such  a  right  may  be  evidenced.  To  the  same  effect  is  Cora. 
Digest,  tit.  Navigation  A.  and  the  case  of  The  Allot  of  Ramsay,  Dyer,  326  b. ;  and  the 
same  is  admitted  by  Lord  Mansfield  in  the  case  of  Carter  v.  Murcot,  4  Burr.  2164. 
Although,  however,  the  common  law-right  of  the  subject  should  be  established  to  take 
sea-fish,  yet  it  by  no  means  follows  that  the  subject  has  a  right  to  take  the  shells 
which  are  thrown  upon  the  sea-shore.  It  is  well  known  that  in  many  parts  of  England 
much  of  the  various  matter  which  is  deposited  upon  the  shore  by  the  sea,  belongs  to 
the  owners  of  the  adjacent  soil,  and  is  disposed  of  by  them  to  very  great  advantage. 
The  statute  7  Jac.  1,  which  has  been  cited  in  support  of  the  right  of  the  subject  to 
take  whatever  is  found  between  high  and  low  water-mark,  seems  to  alTord  a  contrary 
inference ;  for  it  is  to  be  observed  that  it  is  an  enacting  and  not  a  declaratory  law, 
and  that  a  peculiar  privilege  is  thereby  granted  to  the  men  of  Devon  and  Cornwall, 
which  peculiar  privilege  it  would  have  been  absurd  to  grant,  if  all  the  people  of 
England  had  been  entitled  thereto  by  common  law. 

The  Court  were  of  opinion  that  if  the  Plaintiff  had  it  in  his  power  to  abridge  the 
common  law-right  of  the  subject  to  take  sea-fish,  he  should  have  replied  that  matter 
specially,  and  that  not  having  done  so,  the  Plaintiff  must  succeed  upon  his  plea  as  far 
as  related  to  the  taking  of  the  fish  ;  but  observed  that  as  no  authority  had  been  cited 
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to  support  his  claim  to  take  shells,  they  should  pause  before  they  established  a  general 
right  of  that  kind.  They  therefore  offered  to  allow  the  Defendant  to  amend  his  plea 
without  costs,  by  striking  out  his  claim  to  the  fish-shells,  and  shaping  his  justification 
in  such  way  as  he  should  be  advised.     Which  offer  was  accordingly  accepted  (a). 

[480]     Abercrombie  v.  Parkhurst.     June  20th,  1801. 

Keplevin  of  cattle  taken  in  A.  The  Defendant  avowed  the  taking  in  A.  under  a 
demise  of  certain  premises  of  which  B.  was  parcel,  and  because  the  cattle  were 
damage-feasant  in  B.  he  took  them  and  drove  them  through  A.  in  his  way  to  the 
pound;  and  upon  general  demurrer  the  avowry  was  held  to  be  well  pleaded. 

Replevin  of  cattle  taken  in  the  parish  of  Thames  Ditton,  in  the  county  of  Surry, 
in  a  certain  place  there  called  Claygate. 

The  Defendant  avowed  the  taking  of  the  said  cattle  in  the  said  declaration 
mentioned,  in  the  said  place  in  which,  &c. :  and  justly,  &c.  under  a  demise  from  the 
person  seised  in  fee  of  certain  premises,  "  whereof  a  certain  close  called  Helmens, 
otherwise  Hellins,  was  and  from  thence  hitherto  hath  been,  and  still  is  part  and 
parcel ;"  into  which  he  entered  and  took  possession  :  "and  being  so  thereof  possessed, 
because  the  said  cattle  in  the  said  declaration  mentioned  at  the  said  time  when,  &c. 
vpere  in  the  said  close  called  Helmens,  otherwise  Hellins  parcel,  &c.  feeding  and 
depasturing  upon  the  grass  and  herbage  of  the  Defendant  there  then  growing,  and 
otherwise  doing  damage  there  to  the  said  Defendant,  he  the  said  Defendant  well 
avows  the  taking  of  the  said  cattle  in  the  said  declaration  mentioned,  in  the  said  close 
called  Helmens,  otherwise  Hellins  parcel,  &c.  as  and  for  a  distress  for  the  said  damage 
so  done  and  doing  by  the  said  cattle  there,  and  driving  the  said  cattle  in  the  said 
declaration  mentioned  from  the  said  close  called  Helmens,  otherwise  Hellins,  parcel, 
&c.  in  and  along  the  said  place  in  the  said  declaration  mentioned,  in  which,  &o.  in 
order  to  impound  the  same  as  he  lawfully  might  for  the  cause  aforesaid  ;  and  justly, 
&c.  and  this,  &c.  wherefore,  &c."  praying  a  return  of  the  cattle. 

To  this  there  was  a  general  demurrer  and  joinder. 

Shepherd,  Serjt.,  in  support  of  the  demurrer.  The  objection  to  the  avowry  is 
that  the  declaration  having  stated  that  the  cattle  were  taken  in  a  certain  place  called 
Claygate,  the  Defendant  first  avows  that  he  did  so  take  them,  and  then  states  that  he 
took  them  in  a  place  called  Helmens,  otherwise  Hellins,  and  drove  them  in  and  along 
the  place  in  the  declaration  mentioned,  in  order  to  impound  them.  Now  these  latter 
facts  he  should  have  first  stated,  and  then  have  traversed  that  he  took  the  cattle  at 
the  place  in  the  declaration  mentioned  ;  instead  of  which,  according  to  the  form  of 
this  avowry,  he  states  that  which  is  inconsistent,  namely,  first  that  he  took  them  at 
Claygate,  and  then  that  he  took  them  elsewhere.  In  Johnson  v.  Wollyer,  1  Str.  507, 
it  is  laid  down  by  Pratt,  Chief  Ju3-[481]-tice,  that  where  the  party  avows  at  a  different 
place  in  order  to  have  a  return  he  must  traverse  the  place  in  the  count,  because  his 
avowry  is  inconsistent  with  it.  Indeed  the  form  in  which  the  Defendant  should  have 
avowed  appears  in  Foot's  case,  1  Salk.  93,  wherein  replevin  for  taking  a  horse  in  quodam 
loco  vocat'  the  common  marsh,  the  Defendant  pleaded  that  he  took  it  in  quodam  loco 
voeat'  the  plot,  absque  hoc,  that  he  took  it  in  quodam  loco  vocat'  the  common  marsh  ; 
and  then  pro  retorno  habendo  went  on  to  make  conusance  for  rent  arrear  :  the  PlaintiflF 
having  pleaded  in  bar  to  the  conusance,  and  traversed  the  seisin  of  the  person  under 
whom  the  rent  was  claimed,  the  Defendant  demurred  and  had  judgment,  the  Court 
saying  that  the  Plaintiff  had  no  right  to  traverse  the  matter  of  the  conusance,  and 
held  it  a  discontinuance.  Now  in  this  case  it  is  material  to  the  Plaintiff  to  take  an 
issue  upon  the  cause  of  the  taking,  and  yet  in  the  way  in  which  the  avowry  is  pleaded 
he  would  be  precluded  from  so  doing :  for  if  he  had  denied  the  seisin,  or  the  cattle 
being  in  Helmens,  otherwise  Hellins,  it  would  according  to  the  case  in  Salkeld  have 
been  a  discontinuance. 

Best,  Serjt.  contri4,  was  stopped  by  the  Court. 

Lord  Alvanley,  Ch.  J.  Upon  principles  of  common  sense  this  seems  to  be  an 
avowry  very  well  pleaded.  The  Defendant  has  avowed  that  which  was  the  truth  of 
the  case,  namely,  that  though  he  had  the  cattle  during  part  of  the  time  in  the  close 

(a)  See  Bro.  Customs,  pi.  46,  cites  18  Ed.  4,  18,  19.     Vin.  Ab.  Trespass,  p.  476. 


1396  SMITH    r.  WHALLEY  2  BOS.  &  PUL.  482. 

called  Ciiiygate,  yet  that  he  originally  took  them  in  another  close  calleil  Helmens, 
otherwise  Helliiis. 

Heath,  J.  It  seems  to  me  that  the  case  cited  from  Salkeld  has  no  application  to 
the  present.  There  the  only  (jueslion  related  to  the  place  where  the  cattle  were  taken, 
whereas  here  the  dispute  between  the  parlies  turns  upon  the  cause  of  takinj;  the  cattle. 

KouKE,  J.  The  declaration  in  this  case  appears  to  mo  to  have  been  framed  with 
a  view  to  draw  the  Defendant  into  a  difficulty.  If  so,  it  has  failed,  for  the  avowry 
seems  to  me  to  be  well  pleaded. 

Chambre,  J.  When  the  cattle  of  one  man  are  taken  by  another,  it  is  not  very 
easy  for  the  former  to  ascertain  in  what  place  they  were  taken,  and  therefore  he  is 
allowed  to  allege  that  they  were  taken  in  whatever  place  be  finds  the  other  in  possession 
of  thera.  Now  here  the  declaration  having  alleged  a  taking  in  the  close  called  Clay- 
gate,  the  avowry  also  sets  forth  a  taking  in  Claygate,  but  shews  what  kind  of  a  taking 
that  was.  With  respect  to  the  case  in  Salkeld,  there  was  no  taking  at  all  in  the  place 
[482]  laid  in  the  declaration,  and  when  the  Defendant  had  pleaded  in  abatement  to 
the  place,  and  put  in  a  formal  comisance  pro  retorno  habendo,  it  is  most  clear  that  the 
Plaintiff  had  no  right  to  traverse  the  matter  of  the  conusance.  But  in  this  case  the 
Plaintifif  was  at  liljerly  to  traverse  any  part  of  the  avowry  which  he  might  think 
proper. 

Shepherd  then  applied  to  the  Court  for  leave  to  amend  ; 

But  The  Court  being  of  opinion  that  the  demurrer  was  frivolous,  refused  his 
application,  and  gave 

Judgment  for  the  avowant  (a)'. 

Henry  Smith  v.  Samuel  Whalley  and  Thomas  Aij.i-ort.    Jime  23d,  1801. 

An  agreement  between  parties  to  a  suit  in  Chancery  binding  themselves,  their 
executors,  and  administrators,  made  an  order  of  that  Court  and  acted  upon  therein 
as  such,  may  be  the  ground  of  an  assumpsit  at  law  {a)K 

Assumpsit  on  a  special  agreement.  The  cause  coming  on  to  be  tried  at  the  Sittings 
after  Easter  Term  before  Lord  Alvanley,  Ch.  J.,  a  verdict  was  found  for  the  Plaintiff 
for  7541.  3s.  8d.  subject  to  the  opinion  of  this  Court  upon  a  case  which  stated  in 
substance  as  follows : 

A  cause  being  depending  in  the  Court  of  Chancery,  in  which  John  Doyloy  was 
Plaintill",  and  Ileniy  Smith  (the  present  PlaintilF),  John  Dunkin  and  Edward  Glover, 
Defendants,  an  agreement  was  entered  into  between  the  Plaintiff  and  Defendants, 
entitled  as  follows:  "In  Chancery.  Between  John  Doyley  Plaintiff,  Henry  Smith, 
John  Dunkin,  and  Edward  Glover,  Defendants."  The  agreement  recited  an  order  of 
the  Chancellor  for  the  payment  of  ceitain  sums  of  money  lodged  in  the  Bank  to  the 
credit  of  the  cause,  and  that  one  Charles  Harrison,  former  solicitor  in  the  cause  (since 
become  a  bankrupt)  should  deliver  his  bill  of  fees,  and  that  it  should  be  referred  to  a 
Master  to  tax  the  same,  till  which  time  payment  shoulil  be  reserved  ;  and  further 
reciting,  that  a  bill  had  been  delivered,  whereby  there  appeared  to  be  a  balance  of 
16011.  5s.  due  from  the  said  Henry  Smith  to  Samuel  Whalley  and  Thomas  Allport, 
assignees  of  the  said  Charles  Harrison,  subject  to  taxation  not  then  made  ;  and  further 
reciting,  that  a  further  sum  had  lately  been  paid  into  the  Bank  to  the  credit  of  the 
cause,  for  which  the  said  [483]  Henry  Smith  had  applied  to  the  Court ;  anil  that  the 
matter  was  adjourned  until  it  could  he  ascertained  what  the  said  Charles  Harrison 
had  received  on  account  of  his  fees  ;  and  that  upon  the  said  matter  afterwards  coming 
on  to  be  heard,  it  was  referred  to  S.  C.  C.  Esq.  to  inquire  what  bills  of  fees  of  the  said 
Charles  Hanison  were  a  lien  upon  the  fund  placed  to  the  credit  of  the  cause,  and  what 
the  said  ffenry  Smith  was  personally  liable  to  pay  ;  and  that  after  such  inquiry  had, 
such  further  order  should  be  made  as  should  be  just;  and  further  reciting,  that  instead 
of  prosecuting  such  inquiry,  the  said  Henry  Smith  and  the  assignees  had  come  to  an 
agreement  that  the  sum  placed  in  the  Bank  should  be  divided  into  equal  moieties,  one 

(ay  See  note  1,  by  Williams,  Serjt.,  on  the  case  of  Potter  v.  North,  1  Saund.  347, 
from  which  and  the  authorities  there  cited,  this  avowry  appears  to  be  pleaded  in  the 
usual  manner. 

{af  Vide  Fry  v.  Malcolm,  4  Taunt.  705.     Dowse  v.  Co.re,  3  Bing.  20. 
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moiety  to  be  paid  to  Henry  Smith  to  his  owu  use,  and  the  other  to  the  assignees  on 
account  of  the  fees,  and  in  part  payment  of  what  should  be  found  due  by  the  Master's 
report ;  that  until  such  report  all  further  sums  paid  into  the  Bank  should  also  be 
divided  into  equal  moieties,  one  moiety  to  the  said  Henry  Smith,  and  the  other  not 
exceeding,  with  the  before-mentioned  moiety,  10001.  to  the  said  assignees,  until  the 
said  fees  should  be  paid,  but  subject  to  taxation  as  aforesaid,  unless  a  compromise 
should  take  place ;  that  if  ;ifter  the  Master's  report  there  should  be  found  due  to  the 
assignees  more  than  they  should  have  received,  pursuant  to  the  said  agreement,  all 
further  sums  to  be  paid  into  the  Bank  should  be  divided  in  like  manner  until  the 
assignees  should  be  paid  what  should  be  reported  due;  that  in  default  of  sufficient 
being  paid  into  the  Bank  to  satisfy  the  assignees,  the  said  Henry  Smith  should  pay 
the  deficiency  between  the  fund  and  the  sum  reported  due ;  that  if  after  the  report 
made  there  should  not  be  found  due  to  the  assignees  so  much  as  they  should  have 
received  pursuant  to  the  agreement,  they  should  pay  to  the  said  Henry  Smith  the 
difference  between  that  money  and  the  sum  reported  due;  that  the  assignees,  in  case 
they  should  divide  among  the  creditors  of  the  said  Charles  Harrison  the  money  to  be 
received  pursuant  to  the  said  agreement  before  the  Master's  report  should  be  obtained, 
should  be  personally  responsible  to  the  said  Henry  Smith  for  what  money  should  be 
received  above  what  should  be  reported  due  to  them  ;  that  all  the  matters  aforesaid 
might  be  made  a  rule  or  order  of  the  Court  of  Chancery,  and  should  be  obeyed  and 
observed  as  such  by  the  said  parties  thereto ;  the  agreement  concluded  with  these 
words  :  "  And  for  the  true  performance  of  this  agreement  on  the  part  of  the  said 
Henry  Smith,  he  doth  hereby  bind  himself,  his  executors  and  administrators,  unto  the 
said  Samuel  Whalley  and  Thomas  Allport,  their  executors,  administrators,  [484]  and 
assigns,  and  for  the  true  performance  of  this  agreement  on  the  part  of  the  said  Samuel 
Whalley  and  Thomas  Allport,  they  the  said  Samuel  Whalley  and  Thomas  Allport  do 
and  each  of  them  doth  hereby  bind  themselves  and  himself,  their  several  and  respective 
executors  and  administrators,  unto  the  said  Henry  Smith,  his  executors,  administrators, 
and  assigns.  Witness  their  hands,"  &c.  The  above  agreement  was  afterwards  made 
a  rule  of  the  Court  of  Chancery,  and  in  pursuance  thereof  several  orders  of  the  said 
Court  were  made,  directing  sums  paid  into  the  Bank  to  the  credit  of  the  cause  to  be 
divided  in  equal  moieties  between  the  said  Henry  Smith  and  the  assignees,  by  virtue 
of  which  the  assignees  afterwards  received  in  the  whole  the  sum  of  9371.  lis.  Id.  The 
Master  to  whom  the  bill  of  fees  was  referred  taxed  the  same  at  17951.  10s.  lOd.  and 
also  reported  that  the  said  Charles  Harrison  was  indebted  to  the  said  Henry  Smith, 
in  respect  of  sums  received  for  his  use,  16121.  2s.  5d.  which  being  deducted  from  17951. 
IDs.  lOd.  at  which  he  had  taxed  the  bill,  there  remained  due  to  the  assignees,  in  respect 
of  the  said  bill,  the  sum  of  1831.  8s.  5d.  The  action  was  brought  to  recover  7541. 
3s.  8d.  being  the  difference  between  the  said  sum  of  9371.  12s.  Id.  received  by  the 
assignees,  and  the  sum  of  1831.  3s.  5d.  due  to  them  in  respect  of  the  bill. 

The  question  for  the  opinion  of  the  Court  was,  Whether  this  action  was  maintain- 
able'? If  the  C'jurt  shouhl  be  of  that  ojiinion,  the  verdict  to  stand,  and  judgment  to 
be  entered  for  the  Plaintift'.  If  the  Court  should  be  of  a  contrary  opinion,  then  a 
nonsuit  to  be  entered. 

Clayton,  Serjt.,  for  the  Defendants  now  contended,  that  the  agreement  on  which 
the  present  action  was  brought  was  merely  a  proceeding  in  the  course  of  a  suit  in 
Chancery,  and  that  the  money,  if  due,  was  only  due  under  the  order  of  that  Court, 
and  therefore  not  the  ground  of  an  assumpsit  at  common  law ;  he  cited  Emerson  v. 
LasUey,  2  H.  Bl.  248,  where  it  was  held,  that  assumpsit  would  not  lie  to  recover  costs 
ordered  to  be  paid  under  a  rule  of  an  inferior  court  in  the  course  of  a  suit  there,  even 
though  the  inferior  court  could  not  com|)el  the  party  on  whom  the  order  was  made 
to  pay  them,  because  he  lived  out  of  the  jurisdiction  of  the  court;  and  observed  that 
the  present  was  an  attempt  for  which  there  was  no  precedent. 

Onslow,  Serjt.  contr^,  was  stopped. 

By  the  Court,  who  said,  that  though  the  general  rule  was  clear  that  the  mere 
order  of  another  court  was  not  a  good  ground  of  [485]  action,  yet  that  in  the  present 
instance  the  Defendants  had,  by  the  terms  of  their  agreement,  raised  a  sufficient  ground 
of  assumpsit  against  themselves. 

Postea  to  the  Plaintiff. 
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Seai.e  v.  Barter  and  Another.    June  25lh,  1801. 

[Referred  to,  Phillips  v.  Phillips,  1847,  10  Ir.  Eq.  R.  520.  Approved  ami  followetl, 
Clifford  V.  Koe,  1S80,  5  App.  Ciu.  470.  ilef erred  to,  Fan  Giutten  v.  Foxwdl,  [1897] 
A.  C.  680.] 

A.  devisee]  all  his  estates  in  the  county  of  D.  to  a  trustee  for  200  years  to  the  use  of 
the  trustee  during  the  life  of  his  son  J.  S.  to  preserve  contingent  remainders,  never- 
theless to  permit  J.  S.  to  receive  the  rents  and  profits,  and  after  his  decease  to  the 
use  of  the  1st  son  of  the  said  J.  S.  to  be  begotten  on  the  body  of  the  woman  as  he 
should  happen  to  marry,  and  the  heirs  male  of  such  1st  son,  and  for  want  of  such 
issue  to  the  use  of  the  2d,  3d,  4lh,  and  every  other  son  of  J.  S.  and  the  heirs  male 
of  their  bodies  in  succession,  and  for  want  of  such  issue  male  then  to  the  use  of  his 
daughter  E.  S.,  her  heirs  and  assigns  for  ever;  with  a  lesiduary  clause  in  favour  of 
J.  S.  The  testator  afterwards  made  a  codicil,  whereby  he  devised  all  his  estates  to 
his  son  J.  S.  and  his  children  lawfully  to  be  begotten,  with  power  for  him  to  settle 
the  same  by  will  or  otherwise  on  such  of  them  as  he  should  think  propm' ;  and  for 
default  of  such  issue  then  to  his  daughter  E.  S.,  and  her  children  lawfully  to  be 
begotten,  with  a  similar  powei' :  and  in  default  of  such  issue,  to  J.  S.  and  E.  S. 
equally  between  them  ;  and  he  further  provided  that  a  settlement  of  2001.  per 
annum  should  be  made  on  any  woman  whom  his  son  should  happen  to  marry  ;  and 
that  his  estates  should  be  chargeable  therewith.  At  the  time  of  making  the  codicil 
J.  S.  was  married,  but  had  no  child.  Held  that  the  codicil  was  to  be  conatiued 
independent  of  the  will  :  and  that  under  the  codicil  J.  S.  took  an  estate  tail,  with 
a  power  to  settle  the  estates  on  all  or  any  of  his  issue  in  such  a  way  as  he  should 
appoint ;  and  thereby  determine  the  estate  tail  so  far  as  it  should  be  inconsistent 
with  such  settlement  (a). 

This  case  was  sent  by  the  Lord  Chancellor  for  the  opinion  of  the  Court. 

John  Scale,  by  his  will,  dated  the  11th  of  February  1774,  devised  to  his  wife  for 
life  his  messuage  Barton  farm,  and  demesne  lands  called  Mount  Boon,  (with  the 
furniture,  stock,  &c.  also  for  her  life,)  and  an  annuity  of  501.  for  her  life,  charged  upon 
a  messuage  called  Combo,  with  power  to  distrain  in  case  of  non-payment;  he  then 
devised  to  Kichard  Harris  and  his  heirs,  all  his  manors,  lordships,  messuages,  lands, 
tenements,  houses,  hereditaments,  and  premises,  with  their  appurtenances,  in  the  county 
of  Devon,  to  have  and  to  hold  the  same  to  the  said  K.  H.,  his  executors,  administrators, 
and  assigns,  for  a  term  of  200  years,  without  impeachment  of  waste  upon  trust,  for 
the  purposes  and  under  the  provisos  thereinafter  mentioned,  and  from  and  after  the 
determination  of  the  said  terra  upon  trust  and  to  the  use  of  the  said  R  H.  during 
the  life  of  his  only  son  John  Soalc,  to  support  contingent  remainders,  nevertheless  to 
permit  his  said  son  J.  S.  to  receive  the  rents  and  profits  <hiring  his  life  without  impeach- 
ment of  waste,  and  from  and  after  his  decease  to  the  use  of  the  1st  son  of  the  said  J.  S. 
to  be  begotten  on  the  body  of  such  woman  as  he  should  thereafter  happen  to  marry, 
and  the  heirs  male  of  such  1st  sou  lawfully  issuing;  and  for  want  and  in  default  of 
such  issue,  then  to  the  use  of  the  2d  son  in  like  manner,  and  so  to  the  3d,  4th,  and 
every  other  son  and  sons  of  the  said  J.  S.  and  the  heirs  male  of  the  bodies  of  every 
such  son  and  sons  [486]  lawfully  issuing,  the  eldest  of  every  such  son  and  sons,  and 
the  heirs  male  of  his  and  their  body  and  bodies  always  to  take  place  and  be  preferred 
before  the  younger  of  such  son  and  sons,  as  they  and  every  other  of  them  should  be 
in  seniority  of  age  and  priority  of  birth  ;  and  for  want  and  in  default  of  such  issue 
male  of  his  said  son  J.  S.  then  upon  trust,  and  to  and  for  the  only  use  and  behoof  of 
his  (laughter  Elizabeth  Seale,  her  heirs  and  assigns  for  ever,  and  to  and  for  no  other 
use,  intent,  and  purpose  whatsoever ;  and  as  to  tbe  said  term  of  200  years  he  declared 
that  it  should  be  lawful  for  the  said  R.  H.,  when  his  daughter  E.  S.  should  marry,  to 
raise  a  portion  of  40001.  to  bo  paid  to  her,  and  until  that  time  to  raise  the  ainiual  sum 
of  2501.  to  be  paid  to  her  for  her  maintenance :  after  charging  all  his  estates  in  the 
county  of  Devon  with  the  payment  of  his  debts,  he  devised  all  the  rest,  residue,  and 
remainder  of  his  lands  and  tenements  not  thereinbefore  devised  or  disposed  of  whereof 

(a)  Vide  Doe  d.  Wright  v.  Jesson,  5  M.  &  S.  95.  Bruce  v.  Bainhidge,  2  B.  &  B.  123. 
Doe  d.  Liver  sage  v.  Vaughan,  5  B.  &  A.  464. 
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he  should  die  seised  in  possession,  reversion,  or  remainder,  to  his  son  J.  S.,  his  heirs 
and  assigns,  and  all  the  rest  of  his  personalty  after  payment  of  his  debts  and  funeral 
expenses,  he  gave  to  E.  H.,  and  made  him  executor  of  his  will,  desiring  him  to  see 
the  same  performed  according  to  his  true  intent  and  meaning,  nevertheless  in  trust, 
and  to  and  for  the  only  use  and  behoof  of  his  said  son  J.  S.  On  the  14th  of  February 
1774,  the  testator  made  the  following  codicil  to  his  will:  "I  John  Scale  of  Mount 
Boon,  within  the  parish  of  Townstall  in  the  county  of  Devon,  Esq.,  do  this  14th  day 
of  February  1774,  make  and  publish  this  codicil  to  my  last  will  and  testament,  in 
manner  and  form  following :  first  and  principally  it  is  my  will  and  meaning,  and  I 
do  hereby  order  and  direct  that  no  inventory  of  my  goods  and  effects  at  Mount  Boon 
be  taken  after  my  decease  ;  it  is  likewise  my  will  that  all  my  lands  and  estates  shall 
after  my  decease  come  to  my  son  John  Seale  and  his  children  lawfully  to  be  begotten, 
with  full  power  for  him  to  settle  the  same,  or  any  part  or  parts  thereof,  by  will  or 
otherwise,  on  them,  or  any  of  them,  as  he  shall  thitik  proper;  and  for  default  of  such 
issue,  then  that  all  my  lands  and  estates  come  to  my  daughter  Elizabeth  Seale  and  her 
children  lawfully  to  be  begotten,  with  full  power  for  her  my  said  daughter  to  settle 
the  same  or  any  part  or  parts  thereof,  by  will  or  otherwise,  on  them,  or  such  of  them 
as  she  shall  think  proper;  and  in  default  of  such  issue,  it  is  my  will  and  meaning  that 
all  my  estates  and  lands  shall  belong  to  my  said  son  and  daughter  equally  between 
them,  to  whom  in  such  case  I  do  hereby  give,  devise,  and  bequeath  the  same  :  and 
whereas  in  and  by  my  will  Eichard  Harris  is  made  a  trustee  for  [487]  payment  of 
my  debts,  legacies,  and  expences,  I  do  hereby  direct  and  order  that  if  my  said  son 
John  Seale  can  raise  the  money  otherwise,  it  shall  be  at  his  option.  My  will  further 
is,  that  a  settlement  of  two  hundred  pounds  a-year  shall  be  made  upon  any  woman 
my  son  John  Seale  may  happen  to  marry,  and  that  my  estates,  or  so  much  of  them 
as  he  shall  think  proper,  be  chargeable  with  the  payment  thereof :  and  lastly,  it  is  my 
desire  that  this  my  codicil  be  annexed  to  and  made  part  of  my  last  will  and  testament 
to  all  intents  and  purposes."  The  testator  being  seised  of  or  entitled  to  considerable 
lands  and  tenements  in  the  county  of  Devon,  and  of  no  other  real  estates  whatsoever 
except  a  messuage  or  tenement  in  the  parish  of  St.  Sidwell,  in  the  county  of  the  city 
of  Exeter,  died  in  September  1777,  leaving  only  two  children  (viz.)  the  said  John  Seale 
his  only  son,  and  the  said  Elizabeth  his  daughter,  who  was  afterwards  married,  and  is 
since  dead,  having  left  a  son  her  only  child,  now  in  minority.  At  the  time  of  making 
the  codicil  John  Seale  the  testator's  son  was  married,  but  had  no  child,  but  afterwards 
in  February  1777,  in  the  testator's  life-time,  John  Seale  the  son  had  a  daughter  born, 
his  eldest  child  (who  is  now  living  and  lately  married),  and  he  has  since  had  several 
other  children,  of  whom  his  eldest  son  is  now  in  minority. 

The  question  for  the  opinion  of  the  Court  was,  What  estate  or  interest  did  the 
Plaintiff  John  Seale,  the  son  of  the  said  testator,  take  under  the  said  will  and  codicil? 

The  case  was  twice  argued  ;  first  in  Hilary  Term  last,  by  Best,  Serjt.,  for  the 
Plaintiffs,  and  Bayley,  Serjc,  for  the  Defendants ;  and  again  in  this  term  by  Shepherd, 
Serjt.,  for  the  former,  and  Lens,  Serjt.,  for  the  latter. 

Arguments  for  the  Plaintiffs.  John  Seale,  the  son  of  the  devisor,  took  an  estate 
in  tail  general,  remainder  in  tail  general  to  Elizabeth  Seale,  remainder  in  fee  to  the 
said  John  and  Elizabeth  Seale,  as  tenants  in  common.  The  question  in  this  case 
turns  upon  the  expressions  introduced  into  the  codicil,  by  which  the  testator  devises 
all  his  lands  and  estates  to  J.  S.  and  his  children  lawfully  to  be  begotten,  with  full 
power  for  him  to  settle  the  estates,  or  any  part  or  parts  thereof,  by  will  or  otherwise, 
on  them  or  such  of  them  as  he  shall  think  proper  ;  and  for  default  of  such  issue,  then 
that  the  estates  shall  go  to  his  daughter  E.  S.  and  her  children  lawfully  to  be  begotten, 
with  the  same  power  as  to  the  son  ;  and  in  default  of  such  issue  to  J.  S.  and  E.  S.  equally 
between  them.  [488]  Unless  these  expressions  be  construed  in  the  way  contended 
for  by  the  Plaintiff,  it  does  not  seem  that  the  intention  of  the  testator  will  be 
effectuated  :  and  indeed  the  authorities  applicable  to  the  words  of  this  codicil  call 
for  such  a  construction.  A  devise  to  a  man  and  his  children  or  issues,  if  he  hath  not 
any  issue  at  the  time  of  the  devise,  is  sufficient  to  give  an  estate  tail,  for  otherwise 
the  children  could  not  take.  JVykl's  case,  6  Co.  16,  17.  Now,  iu  the  present  case,  at  the 
time  of  the  devise  made,  J.  S.  had  no  children.  So  in  1  And.  pi.  110,  a  devise  of 
land  to  one  for  life,  and  after  his  decease  to  the  men  children  of  his  body  and  if  he 
died  without  men  children  of  his  body  then  over,  was  held  to  give  an  estate  in  tail 
male.      Indeed  all  the  cases  in  which  the  words  "sons,"  or  "children,"  or  "issue," 
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have  been  used  to  describe  the  limitation,  and  an  estate  tail  has  .been  raised  by  the 
Court,  are  authorities  to  shew,  that  in  this  case  also  an  estate  tail  must  be  raised.  In 
Sanday's  coite,  9  Co.  128,  where  a  devise  waa  to  T.,  and  if  he  marry  then  his  son  to 
have  the  estate,  and  if  he  have  no  issue  male,  then  over  to  another  person,  T.  took  an 
estate  tail.  And  in  King  v.  Milling,  1  V'ent.  216,  225.  2  Lev.  58,  S,  C.  a  devise  to 
Bernard  Moiling  for  his  life,  and  after  his  death  to  the  issue  of  his  body,  was  held  to 
give  him  an  estate  tail.  And  though  iti  that  case  there  was  a  power  to  B.  M.  to 
make  a  jointure  of  all  the  premises  to  a  second  wife.  Lord  Halo  was  of  opinion  that 
that  circumstance  did  not  defeat  the  estate  tail,  which  affords  an  an.swer  to  any 
argument  which  may  be  raised  from  the  power  given  in  this  case.  So  in  JVIuuton  v. 
Gresham,  2  Bl.  1083,  the  words  to  J.  W.  and  his  sons  in  tail  male,  and  in  default  of 
such  issue  over,  gave  to  J.  W.  who  had  no  issue  at  the  time  of  the  devise,  an  estate 
in  tail  male.  In  the  present  case  the  derise  is  to  J.  S.  and  his  children,  and  in  default 
of  such  issue  then  only  is  it  to  go  over:  which  shews  that  the  children  were  intended 
to  take  an  estate  of  inheritance,  which  they  could  not  do  but  through  their  father, 
nor  through  him  unless  he  took  an  estate  tail.  In  Davies  v.  Stevens,  Doug.  320,  there 
was  a  devise  of  the  fee  simple  and  inheritance  to  William  and  his  child  or  children 
for  ever;  and  Lord  Mansfield  said  the  meaning  is  the  same  as  if  the  expression  had 
been  to  William  and  his  heirs,  that  is  to  say,  his  children  or  his  issue.  The  words 
"for  ever "  make  no  difference,  for  William's  issue  might  last  for  ever.  Now  if  in 
that  case  the  word  "children  "  was  held  synonymous  to  issue  in  order  to  restrain  the 
devise  to  an  estate  tail,  there  is  no  reason  why  in  [489]  this  case  it  may  not  be  held 
to  bear  the  same  sense,  in  order  to  enlarge  the  devise  to  an  estate  tail.  The  general 
intention  of  the  testator  was,  that  the  estate  should  not  go  over  to  L.  S.  until  after 
an  indefinite  failure  of  the  issue  of  J.  S. ;  but  if  the  word  "children  "  is  held  to  be  a 
mere  designatio  person.'o,  though  there  was  no  child  in  esse  at  that  time,  what  is  there 
to  give  to  the  children  any  thing  more  than  estates  for  life  1  The  intent  of  the  testator, 
therefore,  can  oidy  be  eH'eclualed  in  two  ways:  namely,  by  giving  an  estate  tail  to 
J.  S.  or  by  implying  cross  remainders  between  the  children.  In  order  to  do  the 
former  by  implication,  the  Court  have  gone  great  lengths,  as  in  Robinson  v.  liubinson, 
1  Burr.  38.  Roe  d.  Dodaon  v.  Gmo,  2  Wils.  322.  Uodges  v.  Middldon,  Doug.  431. 
Dainiry  v.  Daintry,  6  Term  liep.  307.  Due  d.  Candler  v.  Smith,  7  Term  Kep.  531, 
and  Doe  d.  Cock  v.  Cooper,  I  East,  229.  But  cross  remainders  among  the  children 
cannot  be  raised  without  raising  a  previous  estate  of  inheritance,  which  in  this  case 
cannot  be  done,  except  through  the  medium  of  J.  S.  the  devisee,  and  which  when 
done  establishes  the  Plaintiff's  title.  In  all  the  cases  in  which  cross  remainders  have 
been  implied,  there  has  been  that  preliminary  step  which  will  be  wanting  in  this  case, 
unless  J.  S.  be  held  to  take  an  estate  tail,  viz.  a  previous  estate  of  itdieritance.  Holmes 
V. /i'e(/n«W,  Sir  T.  Kay.  452.  PoUexf.  425.  Skin.  17.  Sir  T.  Jones,  172,  S.  C.  IFright 
V.  llolfoid,  Cowp.  31.  Doe  d.  Atherton  v.  Pye,  4  Term  Rep.  710,  and  Phipard  v. 
Mansfield,  Cowp.  797. 

Arguments  for  the  Defendants.  If  the  question  in  this  case  were,  whether 
particular  expressions  not  sufficiently  formal  in  their  nature  might  not  be  so  modelled 
as  to  prevent  the  estate  going  over  contrary  to  the  intent  of  the  testator,  then  the 
cases  cited  might  apply.  But  in  order  to  induce  the  Court  to  put  such  a  construction 
upon  this  will,  that  has  been  assumed  in  argument  which  does  not  necessarily  appear, 
namely,  that  the  testator  meant  his  estate  to  go  in  succession.  The  better  construc- 
tion of  the  devise  seems  to  be,  that  John  Seale  took  an  estate  for  life,  with  remainder 
in  fee  to  him  and  his  sister  Elizabeth  Seale,  depending  upon  the  two  contingencies, 
either  of  John  Seale  or  of  Elizabeth  Ssale  having  children.  By  the  codicil  a  power  is 
given  to  the  devisee  to  settle  the  estate  or  any  part  thereof  on  such  of  the  children  as 
he  shall  think  proper.  Xow  if  this  be  the  case,  why  should  the  Court  labour  to 
effectuate  a  supposed  interest  of  the  testator  to  create  an  estate  tail,  when  the  power 
vested  in  the  devisee  enables  him  to  put  an  [490]  end  to  all  the  consequences  resulting 
from  such  an  estate.  But  if  this  mode  of  constructioti  be  objectionable,  still  it  may 
be  held  that  J.  S.  took  an  estate  to  himself  for  life,  with  remainder  in  fee  to  his 
children,  if  he  had  any,  for  it  is  not  limited  to  all  the  children,  but  to  such  of  them 
as  J.  S.  shall  appoint;  and  in  several  eases  the  word  "  estates "  has  been  held  to 
convey  a  fee.  Indeed  in  this  case  the  probability  of  the  word  "estates"  being  used 
in  that  view,  is  particularly  strong,  because  in  the  ultimate  remainder  to  J.  S.  and 
E.  S.  which  appears  clearly  to  have  been  intended  to  be  a  remainder  in  fee,  the  word 
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"estates"  is  again  used,  and  no  other  word  capable  of  carrying  a  fee.  With  respect 
to  the  case  of  King  v.  Melling,  the  power  introduced  there  was  only  a  power  to 
jointure,  which  is  very  different  from  such  a  power  as  this  to  limit  the  whole  estate  : 
although  the  power  therefore  in  that  case  was  held  not  to  defeat  the  estate  tail,  yet  it 
is  no  authority  in  the  present  instance.  It  is  observable  also  that  the  testator  has 
had  no  anxiety  to  prevent  the  estate  from  being  split  into  different  portions,  since  the 
ultimate  remainder  in  fee  being  given  to  J.  S.  and  E.  S.  the  heirs  of  both,  and  not 
the  heirs  of  one  only,  would  ultimately  be  entitled  to  take.  In  order  to  ascertain 
the  intention  of  the  testator,  it  is  necessary  to  look  at  the  will,  which  is  dated  only 
three  days  prior  to  the  codicil.  In  the  will  the  testator  gives  to  J.  S.  an  estate  for 
life  only,  with  limitations  to  his  children  in  strict  settlement.  Now  the  only  alteration 
which  appears  to  have  been  intended  by  the  codicil,  is  that  of  enabling  J.  S.  to 
determine  in  what  manner  his  children  should  take,  but  not  to  enlarge  the  estate 
originally  devised  to  J.  S.  himself.  It  is  not  necessary  to  go  through  all  the  cases 
which  have  been  cited  :  since  most  of  them  only  diversify  the  principle  which  was 
laid  down  in  King  v.  Melling,  and  Robinson  v.  Robinson,  namely,  that  the  general  intent 
of  the  testator  shall  prevail,  where  that  intent  is  apparent.  In  this  case  no  such 
intent  as  is  contended  for  by  the  other  side  being  appaient,  the  Court  will  allow  the 
words  to  operate  as  they  stand.  Indeed  if  it  were  necessary  that  cross-remainders 
should  be  raised  in  this  case,  there  are  words  sufficient  for  that  purpose,  namely,  "in 
default  of  such  issue;"  and  it  is  not  necessary  in  such  case  that  the  children  should 
take  an  estate  of  inheritance  through  the  father,  for  cross  remainders  may  be  raised 
where  the  father  takes  only  an  estate  for  life.  In  the  case  of  Doe  d.  Davy  v.  Burnfall, 
6  Term  Rep.  30,  and  ante,  vol.  i.  p.  215,  the  devise  was  somewhat  similar  to  the  [491] 
present,  being  to  M.  0.  and  the  issue  of  her  body  as  tenants  in  common,  but  in 
default  of  such  issue  then  over,  in  which  case  M.  0.  was  held  to  take  only  an  estate 
for  life,  with  contingent  remainders  to  the  issue  of  her  body.  In  Goodright  v.  Dunham, 
Doug.  267,  Lord  Mansfield  says,  "the  words  'in  case  he  dies  without  issue 'being 
tacked  to  the  preceding  clause  (by  which  the  testator  had  devised  to  his  son  for  life, 
and  after  his  death  to  all  and  every  his  children  equally,  and  to  their  heirs,)  must 
mean  the  same  thing  as  in  case  he  died  without  children."  So  in  this  case  the  words 
"such  issue"  must  mean  such  children  as  he  had  before  mentioned;  which  destroys 
the  only  argument  from  which  an  estate  tail  can  be  inferred. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.,  who,  after  stating  the  will,  proceeded  thus : — Under  this 
will  the  estate  was  given  to  the  testator's  son  for  life,  with  remainder  in  tail  male  to 
his  children  by  any  aftertaken  wife,  remainder  to  the  testator's  daughter  in  fee.  This 
will  is  stated  in  the  case  to  bear  date  on  the  llth  of  February  1774;  and  the  case 
further  states,  but  whether  accurately  or  not  I  much  doubt,  that  on  the  14th  of 
February  1774,  only  three  days  after  the  date  of  the  will,  the  testator  made  the 
codicil  in  question.  It  is  stated  that  at  the  time  when  the  testator  made  this  codicil, 
John  Scale  the  testator's  son  was  married,  which  seems  to  exclude  the  idea  of  his 
having  been  married  at  the  date  of  the  will,  and  indeed  the  expression  in  the  will 
respecting  children  by  any  woman  whom  the  testator's  son  should  thereafter  happen 
to  marry,  implies  that  no  marriage  was  in  immediate  contemplation  at  the  time  when 
that  will  was  made.  It  is  also  stated  that  at  the  time  when  the  codicil  was  made  the 
testator's  son  had  no  children,  but  that  afterwards  during  the  testator's  life  he  had 
children,  of  whom  the  eldest  is  now  in  minority.  The  question  submitted  to  this 
Court  by  the  Lord  Chancellor  is.  What  estate  the  testator's  son  John  Scale  took  under 
the  will  and  codicil  1  Notwithstanding  the  apparent  inaccuracy  in  the  statement  of 
dates,  it  will  not  appear  material  that  the  case  should  be  altered  when  the  grounds 
are  known  upon  which  we  all  concur  in  thinking  that  the  testator's  son  took  an  estate 
tail.  If  we  could  by  any  possibility  have  referred  the  limitation  in  the  codicil  to  the 
will,  seeing  the  disposition  made  in  the  latter  to  the  children  of  the  testator's  son,  we 
should  have  been  desirous  to  [492]  apply  the  word  "children  "  in  the  codicil,  to  the 
same  children  who  are  described  in  the  will ;  and  should  have  been  inclined  to  suppose 
that  the  testator  did  not  intend  by  the  codicil  to  disturb  the  dispositions  of  the  will, 
but  only  to  give  a  power  to  his  son  to  settle  the  estates  upon  such  of  the  children 
mentioned  in  the  will  as  he  should  think  proper.  And  when  I  first  read  this  case  I 
was  inclined  to  think  that  the  true  construction.     But  on  further  consideration  I 
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tliiiik  ibat  cannot  be  the  case:  for  bj'  the  will  ilie  testator  had  only  given  an  estate 
in  tail  male  to  ihe  fiist  and  other  sons  of  his  son,  with  a  remainiier  in  fee  to  his 
daughter,  without  any  piirlicular  limitation  to  the  daughter's  children  :  and  when  we 
find  in  the  codicil  the  same  limitaliDn  to  the  children  of  the  daughter  as  to  the 
children  of  the  son,  it  is  im|)()ssible  to  a|>])ly  the  word  "children"  in  the  codicil  to  the 
same  persons  who  are  describeil  by  that  word  in  the  will.  We  are  therefore  of  opinion 
that  the  codicil  must  be  taken  independent  of  the  will ;  and  that  it  is  no  longer  to  be 
considered  as  a  codicil  but  as  a  substantive  will :  and  the  only  question  remaining  for 
our  consideration  is,  What  estate  the  testator's  son  took  under  the  words  of  that 
codicil?  It  has  been  insisted  on  the  |)art  of  the  Plaintiff  that  the  words  of  the  codicil 
convey  an  estate  tail :  and  (Fylde's  caisc  (which  is  the  leading  case  upon  this  subject)  was 
cited  and  relied  on.  I  will  shortly  state  that  case  as  it  is  reported  in  6  Go.  16,  and 
in  Moore,  397,  under  the  name  of  Rkhanlson  v.  Yiinlley :  for  though  the  titles  of  the 
cases  are  diflerent,  and  one  is  stated  to  have  been  in  the  41  Eliz.  and  the  other  in  the 
37  Eliz.  it  is  hardly  possible  to  consider  them  as  ditferent  cases,  especially  as  the  name 
of  Wylde  occurs  in  both,  and  the  circumstances  are  so  nearly  the  same  :  and  indeed 
in  some  books  where  the  report  in  Moore  has  been  cited,  it  has  been  said  that  the 
same  case  was  better  reported  in  Coke.  According  to  the  report  in  Coke,  the  devise 
was  of  land  to  A.  for  life,  remainder  to  B.  and  the  heirs  of  his  body,  remainder  to 
Kowland  Wylde  and  his  wife,  and  after  their  decease  to  their  children  ;  Rowland  and 
bis  wife  then  having  a  son  and  a  daughter.  It  was  resolved  that  Kowland  Wylde 
and  his  wife  took  only  joint  estates  for  their  lives  :  but  a  case  was  there  put  as  good 
law,  that  if  A.  devise  to  B.  and  his  children  or  issues,  and  he  hath  not  any  issue  at 
the  time  of  the  devise,  the  same  is  an  estate  tail ;  and  a  case  is  cite<l  from  Serjeant 
Bendloes'  Reports,  which  was  a  ilevisn  to  hu3l)and  and  wife,  and  the  men  children  of 
their  bodies  begotten,  and  it  [493]  did  not  appear  in  tlie  case  that  they  had  any  issue 
male  at  the  time  of  the  devise,  and  therefore  it  was  adjudged  that  they  had  an  estate 
tail  to  them  and  the  heirs  of  their  bodies.  According  to  the  report  in  Moore,  Popham 
and  Gawdy  held  that  Wylde  took  an  estate  tail,  notwithstanding  that  he  ha(l  children 
living  at  the  time  of  the  devise,  though  Fenner  and  Clench  thought  it  was  only  an 
estate  for  life.  It  appears  therefore  that  two  of  the  Judges  were  disposed  to  think 
that  an  estate  tail  would  pass  even  in  a  case  where  children  were  in  esse  at  the  date 
of  the  will,  and  they  all  agreed  that  if  no  children  had  baen  born  it  would  have  been 
an  estate  tail.  The  next  case  to  which  I  shall  allude  is  that  of  King  v.  Melling,  where 
the  devise  was  to  Bernard  Melling  for  life,  and  after  his  <leath  to  the  issue  of  his 
body  by  his  second  wife,  his  first  being  then  alive,  and  for  default  of  such  issue  over, 
with  a  proviso  enabling  Bernard  Melling  to  make  a  jointure  on  his  second  wife  ;  there 
Kainsford  and  Twysdeii,  Js.,  held  that  B.  Melling  took  only  an  estate  for  life,  but 
Hale,  Ch.  J.,  thought  that  it  wa.s  an  estate  tail,  and  his  opinion  was  afterwards  con- 
firmed by  ail  the  Judges  in  the  Exchequer  Chamber.  The  case  referred  to  in  the 
argument  from  Anderson,  and  Sandai/s  ca.<e  are  also  authoritits  in  favour  of  an  estate 
tail :  indeed  in  the  latter  ease  some  argument  arose  on  the  clause  introduced  into  the 
will  restraining  alienation,  but  it  was  held  to  make  no  difference.  I  now  come  to  the 
case  of  IFharton  v.  Gresham,  which  appears  to  me  to  be  very  applicable  to  the  present. 
It  was  there  argued  by  Serjeant  Glynn  that  there  was  a  difference  between  the  words 
"children"  and  "sons,"  the  former  implying  future  progeny,  the  latter  not.  But  the 
Court  were  clear,  upon  the  authority  of  IVylde's  case,  and  that  in  Anderson,  and 
Sonday's  case,  that  John  Wharton  (who  at  the  time  of  the  devise  had  no  issue)  took  an 
estate  tail  under  a  devise  "to  J.  W.  and  to  his  sons  in  tail  male,  and  in  failure  of  such 
issue  then  over."  Now  in  that  case  there  was  some  reason  to  suppose  that  the  testator 
intended  to  give  an  estate  tail  to  the  sons  as  purchasers :  but  the  Court  thought  that 
the  words  "in  failure  of  such  issue"  were  not  to  be  restrained  to  the  sons,  but  must 
include  all  the  male  posterity  of  J.  W.  who  must  therefore  take  an  estate  tail.  The 
doctrine  laid  down  in  the  famous  case  of  liohinsim  v.  Robinson,  as  well  as  the  words  of 
the  devise,  bear  strongly  on  the  present  question.  Notwithstaiiding  the  devise  was 
expressly  limited  to  Launcelot  Hicks  for  life,  yet  as  it  appeared  that  the  testator  by 
the  words  "  such  son  as  he  should  have,"  meant  to  embrace  all  his  male  issue,  the 
Court  of  King's  Bench  held  that  L.  H.  took  an  estate  tail.  It  is  true  that  there  [494] 
was  some  difference  of  opinion  respecting  the  decision  of  that  case  :  but  when  carried 
into  error  the  judgment  of  the  King's  Bench  received  the  final  approbation  of  the 
House  of  Lords.     So  in  Roe  d.  Dodson  v.  Grew,  where  the  devise  was  to  George  Grew 
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for  life,  and  after  his  decease  to  the  issue  male  of  his  body,  he  having  no  issue  at  the 
time  when  the  will  was  made,  George  Grew  was  held  to  take  an  estate  tail.  The  only 
other  case  which  I  shall  mention  is  Hodges  v,  Middleion.  There  the  devise  was  to 
Mrs.  Ann  Middleton  for  life,  and  at  her  death  to  her  children.  Now  it  appears  from 
the  case  that  Mrs.  Middleton  had  several  children  at  the  death  of  the  testatrix,  and  it 
is  singular  enough  that  Serjeant  Hill  in  arguing  for  the  Plaintiff  observes,  that  as  the 
date  of  the  will  was  only  one  year  previous  to  the  death  of  the  testatrix,  probably 
there  were  children  of  Mrs.  M.  in  esse  at  the  date  of  the  will.  Now  if  there  were 
children  in  esse  at  the  date  of  the  will,  and  that  there  were  appears  pretty  clear,  that 
case  is  particularly  strong,  for  the  Judges  certified  that  they  were  inclined  to  think 
that  under  the  will  Mrs.  M.  took  an  estite  tail  (o).  On  the  part  of  the  Defendants 
it  has  been  contended,  that  admitting  the  general  doctrine  that  a  devise  to  a  man  and 
his  children,  he  having  no  children  at  the  time  of  the  devise,  must  embrace  all  the 
posterity  of  the  devisee,  yet  that  it  appears  from  the  circumstances  of  this  particular 
case  that  the  testator  did  not  intend  so  to  limit  his  estate  :  and  in  the  course  of  the 
argument  the  power  given  to  John  Seale  to  settle  the  estate  on  such  of  his  children 
as  he  should  think  proper  was  mainly  relied  upon,  and  contended  to  be  inconsistent 
with  a  devise  of  an  estate  tail  to  John  Seale  himself.  It  was  urged  that  the  power 
would  be  altogether  unnecessary  if  an  estate  tail  were  already  given,  since  it  would  be 
in  the  power  of  the  tenant  in  tail  to  dispose  of  the  whole  estate  in  such  manner  as  ha 
should  think  fit,  by  cutting  off  the  entail.  But  it  may  be  observed  that  the  power  had 
some  operation,  since  it  enabled  the  devisee  to  dispose  of  the  estate  to  his  children 
without  going  through  the  forms  of  a  recovery.  Independent  however  of  the  operation 
of  this  power,  I  think  there  is  a  fallacy  in  the  argument :  for  it  supposes  that  the 
testator  knew  the  legal  [495]  consequences  of  all  the  words  which  he  had  used,  and 
all  the  privileges  attached  to  a  tenancy  in  tail.  The  same  argument  was  urged  in  the 
great  case  of  Perryn  v.  Blake  ;  and  in  the  Exchequer  Chamber  Mr.  Baron  Perrot  exposed 
the  fallacy  of  it :  and  it  was  agreed  that  a  testator  cannot  be  presumed  to  know  the 
different  privileges  annexed  to  the  several  estates  of  tenant  for  life  or  tenant  iu  tail. 
The  true  question  to  be  considered  is,  whether  the  testator  meant  to  give  the  estate 
to  John  Seale  and  his  posteiity?  Probably  if  it  had  been  asked  of  the  testator 
whether  he  meant  that  his  son  should  have  a  power  to  defeat  the  limitation,  he  would 
have  answered,  that  he  did  not  understand  the  effect  of  an  estate  tail,  but  that  he 
wished  the  estate  to  go  to  his  son  and  his  posterity.  If  he  meant  to  give  his  estate 
to  his  son  and  his  posterity  generally,  it  is  an  estate  tail ;  on  the  other  hand,  if  he 
meant  to  give  it  first  to  his  son,  and  afterwards  to  select  the  sons  and  daughters  of  his 
son  in  order  to  give  the  estate  to  them,  the  son  took  only  an  estate  for  life.  Now 
we  are  of  opinion  upon  all  the  authorities,  that  the  words  "children  lawfully  to 
be  begotten,"  in  this  case,  are  not  to  be  considered  as  words  of  purchase,  but  that  the 
intention  of  the  testator  was  to  give  his  estate  to  his  son  and  the  issue  of  his  body 
generally.  And  though  perhaps  the  power  would  not  have  been  added  had  the 
testator  known  the  full  effect  of  the  words  which  he  has  used,  yet  we  do  not  think  the 
power  sufficient  to  control  the  effect  which,  according  to  the  authorities  referred  to, 
has  always  been  given  to  those  words.  We  give  no  opinion  what  would  have  been 
the  case  if  there  had  been  children  born  at  the  time  of  the  devise.  We  shall  make  a 
certificate  to  the  Lord  Chancellor,  that  John  Seale  under  the  codicil  took  an  estate 
tail,  with  a  power  of  appointment  annexed. 

Accordingly  the  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor: 

"  We  have  heard  the  arguments  of  Counsel  upon  this  ease,  and  are  of  opinion  that 
under  the  codicil  John  Seale  the  son  took  an  estate  tail  in  the  testator's  real  estates, 

(a)  Lord  Chief  Justice  Willes  in  delivering  the  judgment  of  the  Court  in  Ginger  d. 
White  v.  White,  Willes,  3-53,  (in  which  case  most  of  the  authorities  cited  in  the  present 
case  are  commented  upon),  makes  this  observation  on  Wylde's  case:  "If  a  devise  be 
to  A.  and  his  children,  if  there  be  no  children  then  in  being  it  gives  an  estate  tail, 
because  the  devise  is  in  words  de  prassenti,  and  there  being  no  children  they  must 
take  by  way  of  limitation  ;  but  if  a  devise  be  to  A.  and  after  his  decease  to  his  children, 
A.  has  only  an  estate  for  life,  because  then  the  words  plainly  shew  that  the  children 
were  intended  to  take  by  way  of  remainders."  With  this  latter  position,  the  opinion 
of  the  Court  in  Hodges  v.  Middleton  seems  inconsistent. 
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with  a  power  by  deeci  or  by  his  last  will  to  settle  the  said  estates,  or  any  part  thereof, 
upon  all  or  any  of  his  issue,  for  such  estates  and  interests  as  be  should  thereby  appoint, 
and  thereb_y  to  determine  the  estate  tail  devised  to  him  by  the  testator,  so  far  as  the 
same  should  be  inconsistent  with  such  settlement. 

Alvanley.   G.  Rookk. 

J.  Heath.   A.  Chambre." 


[496]    Simpson  v.  Scales.    June  25th,  1801. 

If  an  act  of  Parliament  for  enclosing  and  allotting  the  common  and  waste  lands  of  a 
parish  through  which  a  navigable  river  flows,  empower  commissioners  to  set  out 
such  public  and  piivate  roads  and  ways  as  they  shall  think  necessary,  and  direct 
that  all  roads  and  ways  not  so  set  out  shall  be  deemed  part  of  the  lands  to  be 
allotted  ;  an  ancient  towing  path  upon  the  bank  of  the  river  though  not  set  out  by 
the  commissioners,  still  subsists,  for  it  is  not  within  their  jurisdiction. 

Trespass  for  taking  and  impounding  the  Plaintiff's  horse  drawing  certain  boats  at 
Northwold  in  the  county  of  Norfolk.  Plea  that  a  certain  close  called  Arminghay  Hill 
(the  locus  in  quo)  was  the  freehold  of  the  Defendant,  and  that  the  horse  was  there 
taken  damage  feasant.  Replication,  that  the  said  close  from  time  whereof,  &c.  hath 
lain  open  and  adjoining  to  a  certain  river  called  the  Wissey,  the  said  river  being  a 
navigable  river  between  Stoke  and  Hilgay,  and  that  the  owners  of  boats,  &c.  navigat- 
ing the  same  have  been  accustomed  to  pass''and  repass  in,  through,  and  over  the  said 
close  with  their  horses,  &c.  for  the  purpose  of  haling  and  towing  the  said  boats  along 
the  said  river.  Wherefore  the  Plaintiii"  entered  the  saiii  close  with  the  said  horse  for 
the  purpose  of  haling  and  towing  the  said  boats  for  the  more  convenient  navigation 
of  the  said  river ;  when  Defendant  of  his  own  wrong  took  the  horse.  Rejoinder, 
takingissue  on  the  right  of  wny.  Verdict  for  the  Plaintiff,  with  40s.  damages,  subject 
to  be  reduced  to  one  shilling  if  the  Court  should  be  of  opinion  with  the  Defendant  on 
the  following  case  : 

The  Defendant  is  the  occupier  and  owner  of  the  close  mentioned  in  the  pleadings, 
lying  in  the  parish  of  Northwold  on  the  north  bank  of  the  river  Wissey,  which  is  a 
navigable  river  from  Stoke  in' Norfolk  to  Hilgay  in  the  same  county.  On  the  south 
side  of  the  river  opposite  to  Northwold  there  is  a  regular  towing-path  ;  but  for  the 
convenient  navigation  of  the  river,  it  is  frequently  necessary  to  change  the  horses 
from  one  side  of  the  river  to  the  other.  The  owners  of  boats  and  vessels  navigating 
the  said  river  have  time  immemorial  been  acoustomed  to  pass  and  repass  in,  through, 
and  over  the  said  close  in  question  with  their  horses  for  the  purpose  of  haling  their 
said  boats  and  vessels  along  the  said  river,  which  they  had  constantly  done  without 
interruption,  whenever  necessity  or  convenience  required  ;  and  without  such  occasional 
towing  or  haling  it  would  be  impossible  to  navigate  the  same.  By  an  act  of  Parliament 
passed  in  the  year  1796  for  inclosit)g  and  allotting  the  commons  and  waste  lands  of 
the  parish  of  Northwold,  the  commissioners  therein  named  are  directed  to  set  out  and 
appoint  such  public  and  private  roads  and  ways,  and  to  order  and  direct  such  [497] 
bridges,  ditches,  banks,  wiles,  gates,  bars,  inlets,  drains,  watercourses,  and  other  works, 
as  they  shall  think  necessary  and  proper ;  and  it  is  enacted,  that  when  the  said  public 
roads  and  ways  shall  be  so  set  out,  appointed,  and  made,  it  shall  not  be  lawful  for  any 
person  or  persons  to  use  any  other  roads  or  ways,  either  public  or  private,  within  or 
upon  the  lands  thereby  directed  to  bo  divided  and  allotted,  on  foot,  or  with  horses, 
cattle,  or  carriages ;  and  that  all  roads  and  ways  which  shall  not  be  so  set  out  and 
appointed  as  the  roads  or  ways  within  or  u[)on  thelands  thereby  directed  to  be  divided 
and  allotted,  shall  be  deemed  to  be  part  of  the  lands  and  grounds  thereby  directed  to 
be  divided  and  allotted,  and  shall  be  divided  and  allotted  accordingly.  The  said  act 
provides,  that  the  said  Commissioners  shall,  before  the  setting  out  any  roads  or  high- 
ways in  pursuance  of  the  act,  cause  a  notice  of  their  intention,  and  a  description  of  all 
the  public  ways  and  roads  intended  to  be  set  out  and  appointed  by  them,  to  be  affixed 
upon  the  principal  door  of  the  parish  church  of  Northwold,  and  to  be  inserted  in  a 
Norfolk  newspaper  21  days  at  least  before  such  roads  or  highways  should  be  set  out; 
and  if  any  person  or  persons  should  have  any  objection  to  the  said  roads  or  highways, 
or  any  of   them,  or  should  propose  any  other   roads   or  highways,  such   person   or 
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persons  should  deliver  their  objections  or  proposals  in  writing  to  the  said  Commis- 
sioners at  the  times  therein  mentioned,  and  that  the  said  Commissioners  should 
thereupon  hear  the  allegations  and  evidence  offered  and  produced  to  them  in  support 
of  the  said  objections  or  proposals  ;  and  after  due  consideration  thereof,  should  set 
out  and  appoint  all  or  any  part  of  the  public  roads  or  highways  described  in  the 
said  notice,  or  such  other  public  highways  or  roads  in  lieu  thereof  as  they  should  think 
fit.  The  Commissionei's  did  set  out  and  appoint  certain  public  and  private  roads 
accordingly,  which  rocads  were  made  and  completed  ;  and  before  the  setting  out  of  the 
said  roads,  the  notice  required  by  the  act  was  duly  given,  and  the  other  directions  of 
the  act  complied  with  on  the  part  of  the  Commissioners.  No  road  was  set  out,  in,  or 
over  the  said  close,  and  no  person  attended  at  any  meeting  of  the  said  Commissioners 
to  prove  a  right,  or  to  assert  a  claim  to  the  road  in  question.  The  close  over  which 
this  road  is  claimed  was,  before  and  until  the  passing  of  the  act  of  Parliament,  part  of 
the  commons  or  waste  land  of  the  said  parish  of  Northwold,  and  was  inclosed  and 
allotted  by  the  Commissioners  under  the  said  act  to  the  Reverend  Richard  Whish, 
[498]  an  owner  of  lands  and  commonable  messuages  within  the  said  parish,  and  was 
before  the  time,  iu  the  declaration  mentioned,  sold  by  him  for  a  valuable  consideration 
to  the  Defendant.  The  Plaintiff's  horse  at  the  time  he  was  taken  by  the  Defendant 
was  in  the  said  close,  and  employed  in  haling  the  PlaintiflF's  barges  on  the  said  river 
Wissey. 

Sellon,  Serjt.,  was  to  have  argued  in  support  of  the  verdict; 

But  Praed,  Serjt.,  for  the  Defendant  being  called  upon  by  the  Court,  contended, 
that  the  object  of  the  act  of  Parliament  being  to  discharge  the  land  to  be  divided  from 
all  unnecessary  burthens,  this  towing-path,  which  at  the  time  of  the  passing  of  the  act 
was  an  existing  public  way,  not  having  been  set  out  and  appointed  by  the  Com- 
missioners as  such,  must  now  be  taken  to  have  been  deemed  unnecessary  by  them,  and 
ought  therefore  to  be  considered  as  part  of  the  lands  divided ;  that  this  argument  was 
strengthened  by  the  circumstance  stated  in  the  case,  of  the  existence  of  a  towing-path 
on  the  other  side  of  the  river ;  and  that  although  arguments  of  inconvenience  might 
have  weight  in  a  case  where  the  words  of  an  act  of  parliament  were  doubtful,  yet  that 
in  the  present,  where  the  directions  of  the  act  were  positive,  such  arguments  could 
not  prevail. 

Lord  Alvanley,  Ch.  J.  I  think  there  is  no  difficulty  in  the  construction  of  this 
act  of  parliament.  This  act  authorises  certain  Commissioners  to  enclose  certain  lands, 
and  to  set  out  such  ways  as  they  should  deem  necessary,  and  to  shut  up  such  as  they 
should  deem  unnecessary.  Before  the  passing  of  this  act  there  was  a  navigable  river 
bounded  on  the  south  by  enclosed  lands,  over  which  there  was  a  towing-path,  and  on 
the  north  by  unenclosed  lands,  over  which  the  public  had  also  been  accustomed  to 
pass  for  the  purpose  of  towing.  The  Commissioners  have  set  out  no  towing-path. 
Now  it  appears  to  me  that  the  reason  of  this  omission  must  have  been,  that  they  did 
not  consider  the  matter  to  be  within  their  jurisdiction.  It  was  not  the  intention  of 
the  Legislature  to  empower  the  Commissioners  to  shut  up  one  public  road  without 
setting  out  another  in  lieu  of  it.  In  cases  of  roads  it  may  be  very  easy  to  substitute 
one  for  another;  and  the  Commissioners  have  done  so  in  the  present  instance:  but  a 
towing-path  can  exist  no  where  but  upon  the  bank  of  the  river.  It  would  therefore 
be  monstrous  to  hold  the  public  precluded  from  their  right  to  pass  along  the  north 
bank  of  this  river,  when  it  neither  appears  to  have  been  the  intention  of  the  Legis- 
lature to  empower  the  Commissioners  to  interfere  [499]  with  that  right,  nor  do  the 
Commissioners  themselves  appear  to  have  had  the  towing  path  in  their  contemplation 
when  they  proceeded  to  make  their  allotment. 

Heath,  J.  This  power  of  shutting  up  ways  was  given  to  the  Commissioners,  in 
order  to  prevent  the  waste  of  ground  arising  from  a  multiplicity  of  roads,  for  it  never 
was  intended  to  include  the  towing-path  in  that  general  power  ;  and  even  if  it  had  been 
included,  the  Commissioners  must  have  set  out  some  other  towing-path  in  lieu  of  that 
which  was  taken  away. 

RoOKE,  J.  This  act  contains  the  usual  saving  of  the  King's  rights.  If  therefore 
the  Commissioners  have  set  out  no  other  towing-path  in  lieu  of  that  which  before 
existed,  I  should  hold  that  the  right  of  navigating  this  river,  and  of  towing  barges 
upon  it,  must  still  be  reserved  to  the  King.  If  one  road  be  set  out  for  another  the 
public  is  not  injure<l  :  but  if  the  towing  pith  be  taken  away  the  public  is  thereby 
deprived  of  the  power  of  navigating  the  river.     Supposing  therefore  that  the  towing- 
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path  could  be  considered  as  falling  within  the  words  of  the  act,  I  should  still  be 
inclined  to  hold,  that  the  right  was  saved  by  the  exception  in  favour  of  the  King, 
who  is  the  protector  of  all  these  public  rights. 

Chambue,  J.  I  think  that  conclusions  from  acts  of  parliament  against  the  rights 
either  of  the  public  or  of  individuals  ought  not  to  be  enforced  by  too  strict  an 
adherence  to  the  letter.  In  my  view  of  the  case,  it  was  not  the  intention  of  the 
Legislature  to  give  any  jurisdiction  to  the  Commissioners  respecting  any  rights  of 
way  which  form  part  of  the  navigation  of  the  river.  The  ways  intended  to  be  included 
were  ways  in  the  popular  sense  of  the  word,  leading  from  one  vill  to  another.  But 
this  towing-path  is  only  a  part  of  that  way  which  consists  of  the  whole  navigation  of 
the  river.  The  Commissioners  have  so  considered  it,  and  I  think  they  have  put  the 
right  construction  upon  the  act. 

Per  Curiam.     Let  the  verdict  stand. 


[500]    (In  the  House  of  Lords.) 

Between  the  Right  Honourable  Mary  Eleanor  Bowes  (commonly  called 
Countess  of  Strathmore),  BY  W.  Lyon,  Esq.  her  next  friend,  Plaintiff';  and 
Andrew  Robinson  Bowes,  Esq.  and  Wm.  Birch,  Henry  Bourn,  and 
George  Stephens,  Defendants.  And  between  Andrew  Robinson  Bowks, 
Esq.  Plaintiff;  and  The  Right  Honourable  Mary  Eleanor  Bowks  (com- 
monly called  Countess  of  Strathmore),  Wm.  Lyon,  Chs.  Siiuter,  Richard 
Harijorne,  James  Seton,  Mary  Morgan,  and  Frances  Bennkt,  Defen- 
dants.    June  29th,  1801. 

On  the  appeal  of  the  Right  Honourable  John  Bowes  Earl  of  Strathmore,  son  and 
heir  of  the  Right  Honourable  Mary  Eleanor  Bowes  (commonly  called  Countess  of 
Strathmore),  deceased. 

[S.  C.  7  T.  R.  482.  Discussed,  Hulme  v.  Heygate,  1816,  1  Mer.  294.  Referred  to, 
DuffieU  V.  Duffield,  1829,  3  Hligh.  N.  S.  346.  Followed,  Moneypenny  v.  Bristow, 
1832,  2  Russ.  &  M.  127;  Hughes  v.  Turner,  1835,  3  Myl.  &  K.  694.  Explained, 
Yarnold  v.  Wallis,  1840,  4  Y.  &  C.  165.  Distinguished,  Doe  v.  Walker,  1844, 
12  Mee.  &  W.  601.     Considered,  Hughes  v.  Hosking,  1856,  11  Moo.  P.  C.  14.] 

A.  by  will  devised  "  all  his  freehoM  and  copyhold  lands,  tenements,  and  heredita- 
ments," in  trust  for  certain  purposes,  and  afterwards  purchased  new  lands ;  he  then 
made  a  codicil,  whereby  after  reciting  that  he  had  devised  "all  his  freohoM  and 
copyhold  lands,  tenements,  and  hereditaments  "  to  the  trustees  named  in  the  will, 
he  revoked  the  devise  so  far  as  it  related  to  two  of  the  trustees,  and  devised  his 
"said  lands,  tenements,  and  hereditaments"  to  the  other  trustees  upon  the  same 
trust ;  and  concluded  with  declaring  the  codicil  to  be  part  of  his  will.  Held  that 
the  after-purchased  lands  did  not  pass  (a). 

George  Bowes,  late  of  Streatlam  Castle,  in  the  county  of  Durham,  Esq.  deceased, 
by  his  last  will  in  writing,  bearing  date  the  7th  of  February  1749,  executed  and 
attested  as  by  law  is  required  for  ilevising  real  estates,  did  (among  other  things)  give 
and  devise  all  his  freehold  and  copyhold  manors,  messuages,  lands,  tenements,  and 
hereditaments  whatsoever,  not  held  in  mortgage  or  in  trust  for  any  other  person,  nor 
held  by  any  lease  or  leases  for  lives,  to  his  wife  Mary  Bowes,  Edward  Gilbert,  Esq. 
the  father  of  his  wife,  his  (the  testator's)  sister  Elizabeth  Bowes,  his  sister  Jane  Bowes, 
and  his  friends  the  honourable  Sir  Hugh  Smilhson  of  Stanwick,  in  the  county  of  York, 
Bironet,  and  Thomas  Rudd,  of  the  city  of  Durham,  Esq.  (whose  trusteeship  he  after- 
wards revoked),  their  heirs  and  assigns,  to  the  use  of  them,  their  heirs  and  assigns, 
upon  such  trusts  and  to  and  for  such  intents  and  purposes  as  thereinafter  mentioned 
(that  is  to  say),  in  case  be  should  leave  any  son  or  sons  born  in  his  [501]  lifetime,  or 
after  his  death,  that  the  same  should  be  in  trust  for  his  first  and  other  sons  successively 

(a)  Vide  Goodlitle  v.  Meredith,  2  M.  &  S.  5.  Parker  v.  Biscoe,  8  Taunt.  699,  709. 
Duffield  V.  FAiues,  3  B.  &  C.  705,  724.  Matthews  v.  Fembles,  2  B  ng  136,  143.  Guest 
V.  Willasey,  2  Bing.  429. 
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in  tail  male  ;  and  for  default  of  such  issue  then  in  trust  for  his  daughter  Mary  Eleanor 
Bowes,  afterwards  the  Countess  of  Strathmore,  for  her  life,  without  impeachment  of 
waste,  except  wilful  waste  in  bouses;  and  after  the  deteimination  of  that  estate  in 
trust  during  her  life  to  support  the  contingent  remainders  ;  and  after  her  death,  then 
in  trust  for  her  first  and  other  sons  successively  in  tail  male  :  and  for  default  of  such 
issue,  then  in  trust  for  all  and  every  her  daughters,  as  tenants  in  common,  and  the 
heirs  of  their  respective  bodies  ;  with  cross  remainders  in  tail  general  to  the  surviving 
daughter  or  daughters  as  tenants  in  common,  in  case  of  one  or  more  of  the  daughters 
dying  without  heirs  of  their  respective  bodies  ;  with  divers  remainder.?  over.  After 
making  the  said  will,  and  before  making  the  codicil  in  question,  the  testator  purchased 
several  estates,  and  particularly  the  said  testator,  in  the  year  1754,  purchased  an 
undivided  third  part  of  a  certain  freehold  estate  in  the  county  of  Durham,  which  was 
sold  under  a  decree  of  the  Court  of  Chancery,  and  was  seised  in  fee  thereof  at  the 
time  of  his  death.  The  testator  afterwards  made  a  codicil  to  his  will,  bearing  date 
the  20th  day  of  October  1758,  which,  with  the  testator's  signature  and  the  attestation 
thereto,  is  in  the  words  and  figures  following  (that  is  to  say) :  "  Whereas  by  my  last 
will  and  testament,  bearing  date  the  seventh  of  February  1749,  I  have  given  and 
devised  all  my  freehold  and  copyhold  manors,  messuages,  lands,  tenements,  and 
hereditaments  whatsoever,  not  held  on  mortgage  or  in  trust  for  any  other  persons, 
nor  held  by  any  lease  or  leases  for  lives,  to  my  dear  wife  Mary  Bowes,  her  father 
Edveard  Gilbert,  E^q.  my  sister  Elizabeth  Bowes,  my  sister  Jane  Bowes,  ray  friends 
the  Honourable  Sir  Hugh  Smithson  of  Stanwick,  in  the  county  of  York,  Baronet,  and 
Thomas  Rudd,  of  the  city  of  Durham,  Esq.  their  heirs  and  assigns,  and  to  the  use  of 
them,  their  heirs  and  assigns,  upon  the  trusts,  intents,  and  purposes  therein  mentioned  ; 
now  I  do  hereby  revoke  and  make  void  all  my  above  devise,  so  far  as  it  relates  to  the 
above  Sir  Hugh  Smithson,  now  Earl  of  Northumberland,  and  Thomas  Rudd,  and 
their  heirs  ;  and  I  do  hereby  give  and  devise  my  said  lands,  tenements,  and  heredita- 
ments, unto  the  above-named  Mary  Bowes,  my  said  wife,  Edward  Gilbert,  and  my 
sisters  Elizabeth  Bowes  and  Jane  Bowes,  their  heirs  and  assigns,  upon  the  same  trusts, 
intents,  and  purposes  as  I  have  given  and  devised  the  same  by  my  said  last  will ;  and 
do  hereby  revoke  the  legacies  of  five  [502]  hundred  pounds  each,  which  I  have  given 
to  the  said  Sir  Hugh  Smithson,  now  Earl  of  Northumberland  and  the  said  Thomas 
Rudd.  And  I  do  hereby  revoke  and  make  void  the  executorship  of  the  said  Earl  of 
Northumberland  and  Thomas  Rudd,  of  my  said  last  will  and  the  guardianship  of  my 
daughter,  devised  to  the  said  Earl  of  Northumberland  ;  and  do  hereby  confirm  and 
appoint  my  said  wife  Mary  Bowes,  the  said  Edward  Gilbert,  and  said  sisters  Elizabeth 
and  Jane  Bowes,  executors  of  my  will ;  and  do  also  revoke  and  make  void  the  trustee- 
ship of  the  said  Earl  of  Northumberland  and  Thomas  Rudd,  for  the  laying  out  of  the 
savings  of  the  produce  of  my  real  and  personal  estates  in  the  purchasing  of  lands; 
and  do  hereby  make  and  declare  this  codicil  to  be  part  of  my  last  will  and  testament. 
As  witness  my  hand  and  seal,  this  twentieth  day  of  October,  one  thousand  seven 
hundred  and  fifty  eight."  Then  followed  the  attestation  thus:  "Signed,  sealed, 
published,  and  declared  by  the  above-named  G.  B.  as  a  codicil  or  part  of  his  last  will 
and  testament,  in  the  presence  of  us,"  &c.  The  testator  died  without  having  made 
any  disposition  of  the  after-purchased  estates  otherwise  than  by  the  above-mentioned 
will  and  codicil,  leaving  the  late  Countess  of  Strathmore,  his  only  child  and  heiress 
at  law,  him  surviving. 

By  an  order  in  the  above  causes  Lord  Loughborough,  C,  directed  a  case  to  be 
made  for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench  upon  the  question, 
Whether  the  codicil  of  the  20th  of  October  1758  was  a  republication  of  the  testator's 
will  of  the  7th  of  February  1749  with  respect  to  the  estates  purchased  after  the  date 
of  the  said  will?  The  Couit  of  King's  Bench  having  answered  this  question  in  the 
negative,  (see  7  Term  Rep.  482)  Lord  Loughborough,  C,  by  his  order  in  the  above 
causes,  in  effect  confirmed  that  decision.  Whereupon  the  present  Appellant  sub- 
mitted that  the  said  decision,  and  order  founded  thereon,  were  erroneous,  for  the 
following  among  other  reasons  : 

1st,  Because  it  is  clear  from  the  will  the  testator  did  not  mean  to  die  intestate  as 
to  any  part  of  his  property,  but  to  dispose  of  all  his  real  estates  upon  the  trusts 
therein  mentioned  ;  and  it  is  equally  clear,  that  when  he  made  his  codicil  he  did  not 
mean  to  die  intestate  as  to  any  pnrt  of  the  estates  he  then  had. 

2d,  That  the  will  and  codicil  ought  to  have  effect  according  to  the  intention  of  the 
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Testator  ;  that  the  Testator's  intention,  at  the  time  of  executing  both  the  instruments, 
was  to  (iispose  of  all  the  real  estate  which  he  hail  at  the  time  of  executing  those 
in-[503]  struments,  as  well  as  at  the  time  of  his  death.  That  by  legal  constiuction 
the  will  could  only  operate  upon  estates  the  testator  had  at  the  time  the  will  was 
made  ;  but  by  the  same  rule,  the  codicil  could  operate  upon  all  the  estates  the  testator 
bad  subsequent  to  making  the  will,  and  previous  to  the  codicil.  And  that  the  true 
construction  of  the  will  and  codicil  is  this,  that  by  the  will  the  testator  gave  ail  his 
real  estates  to  the  trustees  therein  named,  and  by  the  codicil  he  gave  all  his  real 
estates  to  the  same  trustees  except  two,  who  are  thereby  excluded. 

3d,  That  in  many  cases  a  codicil  has  been  held  to  bo  a  republication  of  a  will,  so 
as  to  pass  after-purchased  estates,  though  the  testator  has  not  expressed  any  particular 
intention  to  republish  his  will  ;  because,  according  to  the  general  understanding  of 
maidcind,  a  man  making  a  general  devise  of  all  his  ical  estates  by  his  will  is  presumed 
to  intend  to  dispose  of  all  the  real  estates  he  shall  have  at  the  time  of  his  death. 

4th,  That  in  the  argument  for  restraining  the  efJect  of  the  codicil  to  the  estates 
which  the  testator  had  at  the  time  of  making  his  will,  great  stress  was  laid  upon  the 
word  "said"  in  that  part  of  the  codicil  where  the  testator  devises  the  estates  to  the 
trustees  therein  named  ;  but  upon  the  true  construction  of  the  codicil,  the  word  "said  " 
is  of  no  efTuct,  because  it  only  makes  the  testator,  who  had  recited  that  he  had  given 
all  his  estates  to  trustees  therein  named,  say,  that  in  like  manner,  by  his  codicil,  he 
gave  all  his  estates  to  the  trustees  whom  he  therein  names. 

5th,  That  if  in  order  to  pass  the  lands  in  question  it  should  be  thought  necessary 
to  consider  the  codicil  as  a  republication  of  the  will,  there  is  sufficient  in  this  codicil 
to  give  it  that  effect :  the  testator  declares  the  codicil  to  be  a  part  of  his  will ;  and  in 
the  attestation  it  is  mentioned  that  he  publishes  it  as  part  of  his  will.  If  the  codicil 
is  so  to  be  taken,  it  ought  to  have  the  same  effect  as  if  the  testator  had  in  the  codicil 
transcribed  his  will,  excluding  only  two  of  his  trustees,  and  then  it  would  have  been 
in  terms  a  devise  to  the  trustees  whom  he  chose  to  continue  of  all  the  estates  which 
he  had  at  the  time  of  executing  the  codicil.  J.  Mansfield. 

E.  Law. 

The  Respondents  hoped  that  the  opinion  of  the  Court  of  King's  Bench  and  the 
order  of  the  Lord  Chancellor  founded  thereon,  would  be  confirmed  and  established, 
for  the  following  among  other  reasons  : 

[504]  1st,  Because  the  expression  contained  in  the  codicil,  bearing  date  the  20th 
day  of  October  1758,  by  which  the  testator  devised  his  said  lands,  tenements,  and 
hereditaments  in  the  manner  thereinafter  mentioned,  manifestly  confines  the  devise  to 
such  lands,  tenements,  and  hereditaments  as  he  was  seised  of  at  the  time  when  he 
published  his  will,  bearing  date  the  7th  day  of  February  1749,  and  can  by  no  possibility 
of  fair  grammatical  import  be  construed  to  extend  to  lands  purchased  after  the  date 
of  the  will. 

2d,  Because  no  case  can  be  found  in  which  an  expression  in  a  codicil  so  qualified, 
has  been  construed  to  extend  to  after-purchased  lands.  All  the  cases  relied  on  by  the 
other  side  plainly  discover  an  intention  to  devise  after-purcbased  estates,  and  contain 
words  sufficiently  comprehensive  to  pass  them. 

3d,  Because,  if  such  a  construction  were  admitted,  it  would  have  the  effect  of 
disinheriting  the  heir  at  law,  by  words  of  doubtful,  if  not  overstrained  implication, 
which  courts  of  law  will  never  allow  to  be  done  by  any  thing  short  of  an  intention 
signified  in  the  most  express  and  unequivocal  terras.  Many  reasons  might  exist  why 
the  testator  should  leave  certain  parts  of  this  estate  in  the  discretion  of  the  heir  at 
law.  Those  reasons,  without  doubt,  influenced  his  mind,  otherwise  it  is  impossible  to 
suppose  that  he  would  not  in  direct  and  explicit  terras  have  devised  the  after-purchased 
estates,  especially  when  it  is  considered  how  technically  and  particularly  his  will  is 
worded. 

4th,  Because,  upon  reading  the  codicil,  it  most  clearly  appears  that  the  sole  purpose 
of  the  testator  in  making  it,  is  to  revoke  the  trusts  contained  in  the  will,  so  far  as 
they  relate  to  two  particular  trustees  ;  for  the  same  estates  are  devised  upon  the  same 
trusts,  and  to  the  same  trustees,  with  the  exclusion  only  of  those  two  persons,  in 
respect  of  whom  the  devise  contained  in  the  will  is  expressly  declared  to  be  revoked 
and  made  void.  In  short,  it  is  manifest  that  the  testator's  object  in  making  the 
codicil  was  neither  more  uor  less  than  to  strike  out  of  his  will  the  names  of  Sir  Hugh 
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Smithfoii  and  Thomas  Rudd,  and  that  if  those  gentlemen  had  not  been  originally 
named  as  trustees  and  executors  in  the  will,  the  codicil  never  would  have  been  made. 

T.  Erskine. 

J.  Eaine. 

This  ease  was  argued  at  the  bar  of  the  House  of  Lords  on  two  several  days  by  the 
Attorney-General  (Law)  and  Mansfield  for  [505]  the  Appellants,  and  by  Erskine  and 
Raine  for  the  Respondents.  On  the  last  day  of  argument  (the  29th  of  June)  the  Lord 
Chancellor  put  the  following  question  to  the  Judges,  viz.  Whether  by  the  legal  con- 
struction of  the  codicil  of  the  testator  George  Bowes,  bearing  date  the  20th  of  October 
1758,  and  by  him  declared  to  be  part  of  his  last  will  and  testament,  dated  the  7th 
day  of  February  1749,  the  real  estate  purchased  after  he  made  his  will  passed  to  the 
uses  and  upon  the  trusts,  intents,  and  purposes  mentioned  in  the  said  willl 

Macdonald,  Ch.  B.  having  conferred  with  the  rest  of  the  Judges  present  (a)  upon 
the  said  question,  delivered  their  unanimous  opinion  in  the  negative. 

After  the  Judges  had  thus  given  their  opinion,  a  debate  took  place  in  the  House, 
in  which  Lord  Thurlow  diiTered  in  opinion  from  the  Judges.  His  Lordship  observed 
that  a  republication  of  a  will  of  lands  had  always  been  held  to  speak  as  of  the  time  of 
the  republication,  and  that  he  knew  no  instance  in  which  that  rule  had  been  departed 
from,  and  that  this  case  must  be  decided  upon  reference  to  the  principles  upon  which 
former  cases  had  proceeded  :  That  though  it  was  true  that  where  there  was  a  particular 
description  of  lands  devised,  no  subsequent  codicil  could  extend  to  after-purchased 
lands,  unless  by  particular  reference  to  those  lands,  yet  that  in  such  case  it  was  only 
the  particular  description  of  the  lands  which  defeated  the  effect  of  the  republication  ; 
That  this  distinction  would  be  found  to  reconcile  all  the  cases  in  which  there  was  any 
appearance  of  difference;  and  the  only  question  in  this  as  in  all  other  cases  would 
be  found  to  be,  whether  the  republication  was  general  or  whether  it  were  controlled 
by  particular  expressions  1  and  that,  indeed,  in  this  very  case,  such  seemed  to  have 
been  the  opinion  of  the  Court  of  King's  Bench,  for  in  the  certificate  it  was  expressed 
that  this  codicil  was  not  that  sort  of  republication  which  would  pass  the  lands  in 
question  ;  That  if  the  testator  had  discovered  any  anxiety  in  the  will,  it  was  to  convey 
all  the  estates  of  which  he  was  possessed  ;  That  the  bequest  in  the  will  was  as  ample 
as  possible  ;  That  the  testator  began  the  codicil  by  referring  to  the  largeness  of  the 
former  devise,  where  he  said,  "  whereas  by  my  last  will  and  testament  I  have  given 
and  devised  all  my  freehold  and  copyhold,"  &c. ;  That  this  reference,  unrestrained  by 
any  thing,  would  clearly  have  been  sufficient  to  pass  the  after-purchased  lands,  and 
that  probably  the  whole  difficulty  had  arisen  from  the  testator  being  mistaken  in 
[506]  point  of  law,  and  thinking  that  his  after-purchased  lands  did  pass  by  the  first 
devise ;  That  his  general  intent  appeared  to  have  been,  that  the  rents  and  profits  of 
all  his  estates  should  be  laid  out  in  the  purchase  of  new  lands,  and  yet  the  House 
must  negative  this  general  intent  before  they  could  decide  in  favour  of  the  Respondents  ; 
that  it  appeared  to  him  that  the  testator  must  be  understood  to  say,  whereas  I  have 
conveyed  all  my  lands  (including  those  purchased  subsequent  to  the  date  of  the  will). 
I  devise  my  said  lands,  referring  to  what  he  supposed  he  had  conveyed  ;  and  that 
in  this  view  of  the  case  the  introduction  of  the  word  "said"  would  not  control  the 
operation  of  the  codicil. 

The  Lord  Chancellor  (Lord  Eldon)  supported  the  opinion  of  the  Judges,  saying, 
that  although  a  republication  of  a  will  of  lands  certainly  speaks  as  of  the  time  of  the 
republication,  yet  that  in  all  cases  of  this  kind  which  had  come  before  the  Courts  for 
decision,  the  only  question  had  been,  whether  the  particular  case  was  or  was  not  within 
the  general  rule.  His  Lordship  observed  that  it  could  not  be  denied  that  other  circum- 
stances than  those  of  locality  in  the  description  of  the  lauds  devised,  were  sufficient 
to  control  the  effect  and  operation  of  a  codicil,  and  that  wherever  a  question  had  arisen 
whether  the  operation  of  the  codicil  were  controlled  or  not,  those  who  had  to  solve 
the  question  had  usually  done  so  by  satisfying  themselves  respecting  the  intent  of  the 
testator;  That  this  testator's  intention  in  the  will  clearly  was  to  raise  a  fund  to  be 
applied  to  certain  uses,  but  that  possibly  the  undivided  quality  of  the  estate  which 
he  purchased  in  1754  might  be  a  reason  inducing  hira  not  to  pass  that  estate  with  the 
others  ;  that  however  possible  it  might  be  that  the  testator  might  not  be  acquainted 

(a)  Hotham,  B.  Heath,  J.  Thompson,  B.  Rooke,  J.  Le  Blanc,  J.  and  Graham,  B. 
C.  P.  IV.— 45 
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with  the  legal  effect  of  his  will,  still  he  thought  that  the  House  ought  to  decide  this 
(juestioii  as  if  the  testator  actually  did  know  that  the  will  of  1749  had  not  passed 
the  after-purchased  lands  ;  That  when  in  the  codicil  he  referred  to  the  will  as  having 
passed  all  his  lands,  he  did  no  more  than  recite  his  former  devise,  but  that  when  ho 
came  to  the  operative  part  of  the  codicil  he  changed  the  tense  of  the  verb;  and 
though  in  the  former  part  he  said,  "  whereas  I  have  devised,"  &c.  in  the  latter  part 
he  said,  "  I  do  hereby  revoke,"  &c.  and  "  I  do  hereby  give  and  devise,"  &c.  ;  That  if 
therefore  by  the  former  words  of  the  codicil,  "all  my  freehold  and  copyhold  lands," 
the  testator  were  understood  to  include  all  the  after-purchased  lands,  by  the  latter 
words  of  the  codicil  he  must  be  understood  to  be  revokitig  a  devise  of  these  lands 
which  he  had  [507]  not  at  the  time  when  the  will  was  made  ;  for  his  expressions  of 
revocation  were  co-extensive  with  the  expressions  of  devise  ;  That  these  expressions 
therefore,  unless  explained  by  the  context,  would  be  unintelligible  ;  but  that  the  word 
"said"  clearly  shewed  that  they  were  both  intended  to  be  confined  to  the  lands  which 
the  testator  possessed  at  the  time  of  the  will,  and  that  this  construction  rendered  them 
consistent;  That  the  intent  of  the  testator  (if  it  could  be  discovered)  was  the  clue  by 
which  the  House  ought  to  direct  itself  ;  and  though  in  the  present  case  that  intent 
could  not  bo  positively  ascertained,  yet  that  some  cases  might  be  put  to  illustrate  the 
danger  of  the  doctrine  contended  for  on  the  part  of  the  Respondents ;  for  supposing 
the  testator  at  the  time  of  making  his  will  to  have  been  possessed  of  lands  to  the 
amount  of  1001.  per  aim.  oidy,  and  between  that  time  and  the  time  of  making  the 
codicil  to  have  purchased  lands  to  the  amount  of  10,0001.  per  ann.  it  would  seem 
impossible  to  contend  that  by  a  mere  reference  to  a  devise  of  so  small  a  part  of  the 
property  he  intended  to  pass  so  considerable  an  estate  ;  That  the  true  question  seemed 
to  be,  whether  from  the  words  "my  said  lands"  a  special  intention  to  exclude  the 
after-purchased  estate  did  not  appear,  in  the  same  way  as  it  would  have  appeared, 
had  he  referred  to  the  lands  originally  devised  by  a  description  of  locality  ;  but  that, 
indeed,  if  their  Lonlships  were  not  satisfied  that  such  a  special  intention  did  appear, 
the  general  rule  respecting  the  operation  of  a  republication  must  operate  in  favour  of 
the  Appellants. 

The  Earl  of  Rosslyn  (late  Lord  Loughborough  Chancellor)  and  Lord  Alvani.ky, 
Chief  Justice  of  the  Common  Pleas,  also  spoke  shortly  in  support  of  the  opinion  of 
the  Judges. 

The  Lord  Chancellor  then  moved  that  the  appeal  might  be  dismissed  and  the 
order  therein  complained  of  be  affirmed  ;  which  motion  passed  in  the  affirmative  without 
a  division. 

[508]    The  King  v.  John  Egointon,  Walter  Egginton,  Thomas  Gibbons, 
John  Foulds,  and  Wm.  Foulds.     1801. 

[S.  C.  2  Leach,  913.     Referred  to,  R.  v.  Middleion,  1873,  L.  R.  2  C.  C.  61.] 

Indictment  for  a  burglary  laid  in  the  1st  count  to  have  been  committed  in  the  house 
of  M.  R.  B.  ;  in  the  2d  of  J.  B.,  and  in  the  3d  of  W.  N.  It  appeared  that  the  place 
where  the  robbery  was  committed  was  a  centre  building,  having  two  wings ;  that 
in  the  centre  building  the  business  of  M.  R.  B.,  J.  B.,  W.  N.,  and  several  other 
persons  was  carried  on  ;  that  in  part  of  one  of  the  wings  was  the  dwelling  of  M.  R.  B. 
and  in  the  other  part  that  of  J.  B.  neither  having  any  internal  communication  with 
the  centre  except  by  a  window  in  the  dwelling  of  J.  B.  which  looked  into  a  passage 
that  ran  the  whole  length  of  the  centre  :  and  that  the  other  wing  was  occupied  by 
W.  N.,  from  which  there  was  no  communication  with  the  centre.  Semb.  that  the 
robbery  did  not  amount  to  a  burglary  (a). — If  a  servant,  being  solicite<l  to  become 
an  accomplice  in  robbing  his  master's  house,  inform  his  master  thereof,  who  there- 
upon tells  him  to  carry  on  the  business,  and  consents  to  his  opening  a  door  leading 
to  the  premises,  and  being  with  the  robbers  during  the  robbery  ;  and  also  marks  his 
property  and  lays  it  in  a  place  where  the  robbers  are  expected  to  come,  with  a  view 
to  apprehend  the  robbers,  this  conduct  of  the  master  will  not  amount  to  a  defence 
in  an  indictment  against  the  robbers. 

The  four  first  Defendants  were  tried  before  Lawrence,  J.,  at  the  Spring  Assizes  for 
(a)  And  see  Rex  v.  Holden,  2  Taunt.  334. 
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Stafford,  1801,  for  a  burglary.  The  1st  count  in  the  indictment  charged  them  with 
breaking  and  entering  the  dwelling-house  of  Mathew  Robinson  Boulton,  and  stealing 
therein  a  quantity  of  silver  and  150  guineas,  laid  to  be  the  property  of  Mathew  Boulton 
and  John  Hodges,  150  guineas  laid  to  be  the  property  of  Mathew  Boulton,  Mathew 
Robinson  Boulton,  James  Watt,  and  Gregory  Watt;  150  guineas  the  property  of 
Mathew  Boulton,  John  Bonus,  and  William  Nelson  ;  150  guineas  the  property  of 
Mathew  Boulton,  Benjamin  Smith,  and  James  Smith  ;  and  150  guineas  the  property 
of  Mathew  Boulton,  John  Hodges,  Mathew  Robinson  Boulton,  James  Watt,  Gregory 
Watt,  John  Bonus,  William  Nelson,  Benjamin  Smith,  and  James  Smith.  The  2d  count 
laid  the  house  to  be  the  dwelling-house  of  John  Bush.  The  3d  count  laid  the  house 
to  be  the  dwelling-house  of  William  Nelson.  The  4th  count  was  for  being  in  the 
dwelling-house  of  the  said  Mathew  Robinson  Boulton,  and  stealing  as  above,  and 
burglariously  breaking  the  house  to  get  out  of  it  against  the  statute,  &c.  The  5th 
count  for  being  in  the  dwelling-house  of  John  Bush,  stealing  the  property,  and 
burglariously  breaking  the  house  to  get  out  of  it  against  the  statute,  &c.  The  6th 
count  for  stealing  the  property  as  above  in  an  out-house  belonging  to  the  dwelling- 
house  of  said  Mathew  Boulton  against  the  statute,  &c.  The  7th  count  for  stealing  the 
property  as  above  in  an  out-house  belonging  to  the  dwelling-house  of  said  Mathew 
Robinson  Boulton  against  the  statute,  &c.  The  8th  count  for  stealing  the  property 
as  above  in  an  out  house  belonging  to  the  dwelling-house  of  William  Nelson  against 
the  statute,  &c. 

On  the  trial  it  appeared  that  the  silver  goods  were  the  property  of  Mathew  Boulton 
and  John  Hodges,  the  money  the  property  of  the  several  persons  last  mentioned  in 
the  indictment,  with  whom  [509]  Mathew  Boulton  was  concerned  in  different  manu- 
factories, that  is  to  say,  with  John  Hodges,  as  manufacturers  of  plated  goods  ;  with 
William  Nelson  and  John  Bonus,  as  button  makers  ;  with  James  Smith  and  Benjamin 
Smith,  as  buckle  makers ;  with  Mathew  Robinson  Boulton,  James  Watt,  and  Gregory 
Watt,   as   engine    makers.      Besides   which   Mathew   Boulton   carried    on   two  other 
manufactories  on  his  own  sole  account.     It  farther  appeared  that  the  money  and  part 
of  the  silver  were  kept  in  a  counting-house,  which  was  used  for  transacting  the  money 
concerns,  and  keeping  the  accounts  of  all  the  different  businesses  in  which  Mathew 
Boulton  was  engaged  ;  that  other  part  of  the  silver  was  in  a  room,  being  one  of  several 
where  the  plate  business  was   carried   on,  which  rooms  and   counting-house  formed 
a  centre,  having  two  wings  adjoining,  consisting  of  a  dwelling-house  inhabited  by 
persons  engaged  in  Mathew  Boulton's  manufactories  ;  that  one  of  them  was  inhabited 
by  Mathew  Robinson  Boulton  but  that  had  no  internal  communication  with  the  centre- 
building  at  the  time  of  the  offence  being  committed,  a  room  in  his  house  which  com- 
municated with  the  centre-building  having  been  allotted  to  the  purposes  of  the  plating 
business,  with  which  he  had  nothing  to  do,  the  door  into  it  was  shut  up,  and  a  working 
bench  placed  against  it  so  as  to  stop  the  passage  ;  that  one  Bush,  a  workman  of  Mathew 
Boulton,  occupied  another  of  the  dwelling  houses  in  the  same  wing,  and  from  his  house 
there  was  no  way  into  the  centre-building,  but  there  was  in  it  a  window  which  looked 
into  a  passage  that  ran  the  whole  length  of  the  centre-building ;  that  in  the  other  wing 
was  the  dwelling-house  of  William  Nelson,  the  partner  of  Mathew  Boulton  in  the 
button  business,  which  had  no  internal  communication  with  the  centre,  and  in  that 
wing  other  persons  lived  ;  that  in  the  frotit  of  this  building  was  a  terrace  or  front-yard 
fenced  round  in  different  ways,  and  at  the  etid  of  the  pile  of  building  above  described, 
by  a  wall  with  gates  for  horses  and  carriages,  and  a  door  for  foot  passengers.     It  further 
appeared  that  the  prisoners  had  some  time  previous  to  the  breaking  into  the  centre- 
building  applied  to  one  Joseph  Phillips,  who  was  employed  as  a  watchman  to  the 
manufactory  at  Soho,  to  assist  them  in  robbing  it,  to  which  he  assented,  and  informed 
first  some  of  Mathew  Boulton's  servants  and  assistants,  and  afterwards  Mathew  Boulton 
himself  of  what  was  intended,  of  the  manner  and  time  they  were  to  come,  that  they 
were  to  go  into  the  counting-house,  and  that  he  was  to  open  the  door  into  the  front- 
yard  to  the  prisoners  ;  that  Mathew  Boulton  told  him  to  carry  on  the  [510]  business ; 
that  Mathew  Boulton  was  to  bear  him  harmless,  and  that  Mathew  Boulton  consented 
to  his  opening  the  door  leading  to  the  front  yard,  and  to  his  being  with  the  prisoners 
the  whole  time;  that  in  consequence  of  this  information  Mathew  Boulton  removed 
from  the  counting-house  every  thing  but  150  guineas  and  some  silver  ingots,  which 
he  marked,  to  furnish  evidence  against  the  prisoners,  and  lay  in  wait  to  take  them 
when  they  should  have  accomplished  their  purpose ;  that  on  the  23d  of  December, 
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about  one  o'clock  in  the  raornitiE;,  the  prisoners  came,  and  Phillips  opened  the  door 
into  the  front-yaid,  through  which  they  wont  along  the  front  of  the  hiiiidiiif;,  and 
round  it  into  another  yard  behind  it,  called  the  middle-yard  ;  and  from  thence  they 
and  Phillips  went  through  a  door,  which  was  left  open,  up  a  stair-case  in  the  centre- 
building  leading  to  the  counting-house  and  rooms  where  the  plate-business  was  carried 
on  ;  that  this  door  the  prisoners  bolted,  and  then  broke  open  the  counting-house,  which 
was  locked,  and  the  desks,  which  were  also  locked,  and  took  from  thence  the  ingots 
of  silver  and  guitieas ;  that  they  then  went  to  the  story  above  into  a  room  where  the 
plate-business  was  carried  on,  and  broke  the  door  open,  and  took  from  thonco  a  quantity 
of  silver,  and  returned  down  stairs,  when  William  Foulds  unbolted  the  door  at  the 
bottom  of  the  stairs,  which  had  been  bolted  on  their  going  in,  and  went  into  the 
middle-yard,  when  all  except  William  Foulds  (who  escaped)  were  taken  by  the  persons 
placed  to  watch  them. 

On  this  case  two  points  were  made  for  the  prisoners;  1st,  that  no  felony  was 
proved,  as  the  whole  was  done  with  the  knowledge  and  consent  of  Malhew  Boulton, 
and  that  the  acts  of  Phillips  were  his  acts.  2dly,  That  if  the  facts  proved  amounted 
to  a  felony,  it  was  but  simple  larceny,  as  the  building  broken  into  was  not  the  dwelling- 
house  of  any  of  the  persons  whose  house  it  was  charged  to  bo,  and  as  there  was  no 
breaking  since  the  door  was  left  open. 

The  jury  found  the  prisoners  guilty  ;  but  Lawrence,  J.,  reserved  the  above  points 
for  the  consideration  of  the  Judges,  before  eleven  of  whom  (absente  Lord  Eldon,  then 
Lord  Chancellor  as  well  as  Lord  Chief  Justice  of  the  Common  Pleas)  it  was  argued 
on  the  9th  of  May  last. 

Clifford,  for  the  iirisoners,  began  by  arguing  the  second  objection.  The  place  in 
which  the  oflFence  was  committed  was  so  completely  sepaiated  from  the  dwelling-house 
as  not  to  be  the  subject  of  burglary.  The  case  of  Tlie  King  v.  Gibson,  Mutton,  and  JViggs, 
1  Leach,  390,  ed,  1800,  which  is  the  strong-[511]-est  authority  in  support  of  the  pro- 
position that  this  offence  is  a  burglary,  is  very  distinguishable  from  the  present.  There 
the  person  in  whom  the  property  of  the  house  was  laid  was  the  sole  occupier  of  the 
house  to  which  the  shop  in  which  the  ofTence  was  committed  was  attached,  though  he 
had  leased  part  of  his  house  with  the  shop  to  another  person.  Hut  here,  though 
M.  It.  Boulton  was  the  sole  occupier  of  the  adjoining  house  in  the  wing  of  the 
building,  yet  the  centre-part,  where  the  ofl'enco  was  committed,  was  separated  from 
the  wing,  and  neither  belonged  to  nor  was  in  the  sole  occupation  of  M.  K.  Boulton  ; 
but  was  in  the  joint  occupation  of  the  several  partners  in  the  business.  It  appears 
from  1  H.  P.  C.  557,  that  a  separation  of  a  shop  from  a  mansion-house  by  lease  is  a 
sufficient  separation  in  law  to  prevent  the  former  from  being  the  subject  of  burglary. 
Indeed  in  The  King  v.  Martha  Jones,  2  Leach,  607,  ed.  1800,  where  the  rent  of  a 
house  is  paid  from  the  partnership  fund  of  A.  and  B.,  the  property,  so  as  to  constitute 
burglary,  was  held  to  be  ill  laid  in  both,  the  house  being  in  the  single  occupation  of 
B.  Clearly  in  an  ejectment  brought  for  these  premises,  the  demise  would  not  have 
been  well  laid  in  M.  li.  Boulton,  and  if  so  the  property  is  not  well  laid  to  support 
the  offence  of  burglary.  With  respect  to  the  Ist  objection,  the  consent  of  the 
prosecutor  removes  all  criminality  from  the  prisoners.  In  almost  every  species  of 
offence  committed  against  the  property  of  another,  it  is  of  the  essence  of  the  offence 
that  it  should  be  committed  against  the  will  of  the  owner.  Bracton,  lib.  3,  tr.  2,  c.  32, 
fo.  150  b.  defines  theft  thus,  contractatio  rei  alieiuo  fraudulentacum  aninio  furandi  invito 
illo  Domino  cujus  res  ilia  fuerit:  and  Lord  Ch.  J.  Willos,  in  The  King  v.  Donalbj, 
1  Leach,  232,  ed.  1800,  seems  to  take  it  for  granted  that  robbery  must  be  against  the 
will  of  the  owner,  when  he  says,  "  Wherever  one  man  obtains  property  from  the 
possession  of  another  against  his  will,  the  law  presumes  the  act  to  pnceed  from  a 
felonious  intention."  The  prosecutor's  assent  to  the  commission  of  the  crime  would 
undoubtedly  have  made  him  an  accessary  before  the  fact,  had  it  not  been  an  assent 
to  the  stealing  of  his  own  property.  In  The  King  v.  M' Daniel,  Fost.  125,  it  is  laid 
down  as  incontrovertible,  "  that  whoever  procureth  a  felony  to  be  dor)e  is  a  felon  ;  if 
present,  he  is  a  principal;  if  absent,  an  accessary  before  the  fact;"  and  the  statutes 
4  &  5  Ph.  &  M.  c.  4,  and  3  and  4  \V.  it  M.  c.  9,  are  referred  to  ;  which,  in  describing 
the  offence,  speak  of  persons  who  "  ma  [512]-liciously  counsel,  hire,  command,  comfort, 
aid,  abet,  or  assist."  Sir  Edward  Coke,  in  his  commentary  on  the  statute  of  West.  1, 
c.  14,  2  Inst.  182,  says,  that  under  the  word  "aid"  is  comprehended  all  persons 
"assenting  and  consenting"  to  the  act.     Now  in  this  case  the  prosecutor  did  assent 
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and  consent,  and  if  bis  ciime  be  done  away  by  the  circumstance  of  the  property,  to 
the  stealing  of  which  he  assented,  being  his  own,  the  same  circumstance  does  away 
the  crime  of  the  prisoners  also ;  for  if  this  was  a  felony,  the  prosecutor  is  criminal  as 
an  accessary,  and  he  can  only  shew  himself  not  criminal  as  such  by  shewing  that  the 
prisoners  committed  no  felony.  Suppose  Phillips  the  watchman  had  been  indicted 
for  the  burglary,  what  could  have  prevented  his  being  convicted  of  the  crime  but  the 
assent  of  the  prosecutor?  Now  that  assent  extends  to  all  the  persons  concerned,  and 
will  operate  to  save  the  prisoners  in  the  same  way  as  it  would  have  operated  in  his 
favour.  To  shew  that  without  such  assent  Phillips  must  have  been  convicted,  Joshua 
Cwnwdl's  case,  10  Harg.  St.  Tr.  433,  in  the  notes,  may  be  referred  to,  where  the 
opening  the  door  of  his  master's  house  by  the  prisoner  in  the  nighttime,  and  letting 
in  two  persons  to  rob  him,  was  adjudged  by  the  twelve  Judges  to  be  burglary.  In 
The  King  v.  M'Daniel,  all  the  prisoners  were  acquitted  on  account  of  the  robbery 
having  been  committed  in  consequence  of  a  previous  agreement,  and  it  is  there  said 
to  be  "of  the  essence  of  robbery  and  larceny  that  the  goods  be  taken  against  the  will 
of  the  owner."  The  only  case  in  which  the  assent  of  the  party  robbed  has  been  held 
not  to  take  away  the  felony  is  that  of  Norden,  cited  in  the  judgment  of  The  King  v. 
M'Daniel,  Fost.  129,  but  the  answer  to  that  case  is  there  given,  viz.  that  it  was 
uncertain  whether  the  robber  would  come  or  not,  the  officer  having  no  concert  with  the 
highwayman,  but  only  going  upon  the  road  in  expectation  of  being  robbed,  and  sub- 
mitting to  the  robbery.  In  this  case  there  was  a  regular  plan  for  the  robbery  of  the 
prosecutor's  premises  carried  on  through  the  intervention  of  the  accomplice  with  the 
prosecutor  himself. 

Manley,  on  the  part  of  the  prosecution.  1st,  With  respect  to  the  burglary,  it  is 
not  necessary  that  a  communication  should  exist  between  the  part  broken  into  and 
the  rest  of  the  house ;  it  is  sufficient  if  the  former  be  parcel  of  the  latter  and  under 
the  same  roof;  this  point  seems  clearly  established  by  the  case  of  The  King  v.  Gibson, 
Mutton,  and  Wiggs.  Nor  is  it  any  objection  that  the  [513]  place  where  the  offence 
was  committed  was  used  in  the  business  of  several  other  persons  jointly  with  M.  R. 
Boulton,  for  being  under  the  same  roof  with  his  dwelling-house  it  may  well  be  con- 
sidered as  parcel  of  that  house.  If  one  of  the  partners  in  a  banking-house  occupy 
the  dwelling-house  to  which  the  shop  belongs,  and  the  shop  be  broken  into,  there 
can  be  little  doubt  that  it  would  amount  to  a  burglary  in  the  dwelling-house  of  the 
partner  residing  there.  The  case  of  The  King  v.  Martha  Jones  is  distinguishable  from 
the  present,  it  being  expressly  stated  there  that  the  two  houses  were  perfectly  distinct 
and  separate  from  each  other  at  the  time  the  offence  was  committed.  2dly,  It  has 
been  argued,  that  if  the  offence  of  the  prisoners  amount  to  a  felony  the  prosecutor  has 
made  himself  an  accessary  to  that  felony  by  his  conduct,  and  that  if  he  be  not  an 
accessary  it  must  be  because  no  felony  was  committed.  But  the  essence  of  the  felony 
consists  in  the  felonious  intent.  Thus  Bracton  in  the  place  cited  on  the  other  side, 
after  saying  that  theft  must  be  committed  cum  auimo  furandi,  adds,  cum  animo  dico, 
quia  sine  animo  furandi  non  committitur.  The  prosecutor  therefore  was  not  particeps 
criminis,  inasmuch  as  his  consent  was  only  given  for  the  purpose  of  promoting  the 
detection  of  the  prisoners.  The  present  resembles  Noixlon's  case,  who  went  out  with 
a  view  to  be  robbed  in  order  that  he  might  apprehend  the  robber.  But  in  neither 
case  was  there  any  concert  between  the  party  committing  the  offence  and  the  party 
on  whom  it  was  committed.  Such  also  was  the  case  of  the  man  tried  some  little  time 
back  at  Worcester  Assizes,  who  being  suspected  of  robbing  in  an  inn  there,  a  great- 
coat was  placed  in  his  way  with  a  pocket-handkerchief  hanging  out  of  the  pocket, 
and  the  man  being  watched  and  detected  in  stealing  the  handkerchief,  was  convicted 
before  Mr.  Baron  Thompson,  who  overruled  the  objection  that  he  was  induced  to 
commit  the  offence  by  the  persons  who  placed  the  great-coat  in  his  way.  There  is 
also  a  case  in  Fitzherbert's  Justice  of  the  Peace,  by  Crompton,  Ed.  1617,  p.  31  b.  which 
is  precisely  in  point.  There  the  servant  of  an  Alderman  of  London  agreed  with 
strangers  to  steal  the  plate  of  his  master  on  a  certain  night  in  his  house,  and  they  had 
a  false  key  of  the  place  where  the  plate  was  kept ;  afterwards  the  servant  revealed  the 
design  to  his  master,  who  on  the  appointed  night  had  certain  men  ready  at  the  place, 
et  apres  ils  vient  et  enter  in  le  dit  lieu,  with  intent  to  steal  the  plate,  and  were  taken 
and  arraigned  for  burglary  at  Newgate,  found  guilty  and  hanged. 

[514]  The  opinion  of  the  Judges  was  never  publicly  communicated,  though  it  was 
understood  to  be  in  favour  of  the  prisoners  on  the  question  of  burglary.     The  other 
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objection  taken  by  their  counsel  was  ovei  ruled,  as  appeared  from  the  prisoners 
receiving  a  pardon  on  coiulition  of  transpoi  tation  beyond  seas.  Indeed  William 
Foulds,  who  had  been  included  in  the  indictment  found  against  his  associates,  having 
been  taken  between  the  Spring  and  Summer  Assizes,  was  tried  before  Mr.  Justice 
Lawrence  at  Statfoid  at  the  latter  peiiod,  and  being  found  guilty  of  the  larceny  received 
a  similar  punishment  with  the  other  prisoners. 

End  of  Trinity  Term. 


[515]  Cases  Argued  and  Detekminkd  in  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  in  Michaelmas  Term,  in  the  Forty-Second  Year 
OF  THE  Reign  of  George  III. 

Fawcett  r.  CuRLSTiE  and  Another.     Nov.  6th,  1801. 

Defendant  having  been  arrested  on  a  capias  returnable  on  the  first  return  of  the  term, 
on  the  day  before  the  essoign  day,  took  out  a  summons  to  stay  proceedings  upon 
payment  of  the  debt  and  costs ;  on  the  essoign  day  PlaintifT  filed  a  declaration  de 
bene  esse,  and  on  the  day  after  the  essoign  day.  Defendant  obtained  an  order 
to  stay  proceedings.  Held  that  the  Plaintiff  was  entitled  to  the  costs  of  the 
declaration  (a)'. 

The  Defendant  in  this  case  was  arrested  in  August  last  upon  a  capias  returnable 
on  the  morrow  of  All  Souls  (3d  of  November ;)  on  the  2d  of  November  he  took  out 
a  summons  and  served  it  on  the  Plaintiff  to  .stay  proceedings  on  payment  of  the  debt 
and  costs;  on  the  3d,  being  the  essoign  day  nf  the  term,  the  Plaintiff  tiled  a  declara- 
tion de  bene  esse;  on  the  4lh,  the  Defendant  obtained  an  order  to  stay  proceedings, 
and  served  the  Plaintiff  with  an  a))pointnient  to  attend  the  taxation  of  costs  upon  the 
following  day.  On  this  last  day  (the  5th)  the  costs  were  taxed  by  the  prothonotary, 
who  allowed  the  costs  of  the  declaration. 

Best,  Serjt.,  now  moved  that  the  prothonotary  might  be  directed  to  review  his 
taxation,  contending  that  the  Plaintiff  was  [516]  not  entitled  to  the  costs  of  a 
declaration  filed  after  a  summons  to  stay  proceedings  on  payment  of  the  debt  and 
costs,  the  summons  being  served  before  the  return  of  the  writ.  He  cited  Goldiiu)  v. 
Grace,  2  Bl.  749,  as  in  point ;  where  the  Court  held,  that,  though  a  declaration  may 
be  delivered  de  bene  esse  on  the  return  day,  and  shall  be  good  for  many  purposes,  yet 
being  in  favour  of  the  Plaintiff  to  expedite  his  cause,  it  cannot  be  delivered  so  as  to 
charge  the  Defendant  with  paying  for  the  declaration  till  the  appearance  day  (n)^. 

But  the  Court  were  of  opinion  that  the  Plaintiff  was  entitled  to  the  costs  of  his 
declaration,  saying  that  the  summons  was  no  stay  of  proceedings,  and  that  he  had 
therefore  a  right  to  proceed  until  an  order  was  made;  that  if  it  were  otherwise  the 
Defendant  might  make  use  of  a  summons  for  the  mere  purpose  of  gaining  time ;  that 
he  might  lie  by,  as  in  the  present  case,  till  the  eve  of  the  essoign  day,  take  out  a 
summons  to  prevent  the  Plaiiuiff's  declaring,  and  then  abandon  the  summons. 

Best  took  nothing  by  his  motion. 


Clempson  v.  Knox.     Nov.  9th,  1801. 

If  bail  be  put  in  with  the  filazer  of  the  county  in  which  the  Defendant  is  arrested  on 
a  testatum  capias,  the  bail  may  be  treated  as  a  nullity,  and  an  attachment  issue. 

(a)'  And  see  Partington  v.  Williams,  2  N.  R.  398. 

(a)2  The  Court  there  observed,  that  if  it  were  otherwise,  "  an  attorney  might  delay 
the  service  of  the  writ  till  the  night  before  the  return,  and  charge  the  Defendant  with 
the  costs  of  the  declaration  as  well  as  of  the  process."  And  it  is  said,  that  "  in  the 
King's  Bench  the  master  will  not  allow  the  costs  of  declaration  delivered  under  such 
unfair  circumstances,"  1  Sell.  Pr.  227,  Ed.  2.  But  no  authority  of  that  Court  is  cited 
in  support  of  this  practice. 
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But  if  the  Plaintiff  appear  to  have  been  aware  that  bail  were  actually  put  in,  though 
with  the  wrong  filazer,  the  Court  will  relieve  against  the  attachment  (a)i. 

The  Plaintiff  in  this  case  having  sued  out  a  capias  into  Middlesex,  upon  which  non 
est  inventus  was  returned,  afterwards  sued  out  a  testatum  capias  into  Staffordshire, 
in  which  last  county  the  Defendant  was  arrested,  and  put  in  bail  with  the  filazer  for 
that  county  ;  this  bail  the  Plaintiff  treated  as  a  nullity,  and  issued  an  attachment 
against  the  Sheriff  of  Staffordshire. 

A  rule  nisi  having  been  obtained  for  setting  aside  this  attachment  and  all  proceedings 
thereon, 

[517]  Bayley,  Serjt.,  now  supported  {af  the  rule,  and  contended  that  the  bail  was 
regularly  put  in  with  the  filazer  for  Staffordshire,  for  that  the  rule  of  this  Court,  Hil. 
T.  1782,  which  allowed  the  Plaintiff  to  arrest  the  Defendant  in  the  county  where  he 
is  to  be  found,  and  afterwards  to  declare  against  him  in  a  different  county  without 
waiving  the  bail,  had  taking  away  the  writ  of  testatum  capias,  Imp.  Pr.  C.  B.  160,  ed.  4, 
and  that  the  writ  upon  which  the  Defendant  was  actually  arrested  and  put  in  bail 
was  to  be  considered  iu  the  nature  of  an  original  capias. 

Best,  Serjt.,  contra,  itisisted,  that  the  rule  of  this  Court,  Hil.  T.  1781,  Imp.  Pr. 
C.  B.  159,  ed.  4,  had  removed  the  only  difficulty  in  cases  of  this  kind,  by  obliging  the 
sheriffs  to  specify  on  their  warrants  for  the  testatum  capias  from  what  county  the 
original  capias  issued,  so  that  a  Defendant  can  now  be  under  no  difficulcy  iu  ascer- 
taining the  county  where  bail  are  to  be  put  in  :  and  that  the  rule  of  Hil.  T.  1782  did 
not  apply  to  this  case,  for  though  the  Plaintiff  by  that  rule  be  allowed  to  sue  out  an 
original  capias  into  a  different  county  from  that  in  which  he  means  to  declare,  yet  if 
he  first  sue  out  an  original  capias  and  follow  it  up  by  a  testatum  capias,  the  bail  must 
be  put  in  as  if  that  rule  had  not  been  made.  He  cited  Harris  v.  Calvert,  1  East,  603, 
where  a  capias  having  issued  into  London,  and  the  Defendant  afterwards  having  been 
arrested  on  an  alias  capias  in  Middlesex,  and  bail  having  been  put  in  in  the  latter 
county,  the  Court  of  King's  Bench  set  aside  the  proceedings  upon  a  scire  facias  against 
the  bail,  saying  it  was  the  same  as  if  no  bail  had  been  put  in,  and  the  Plaintiff  might 
have  proceeded  against  the  Sheriff  for  that  default.  He  also  observed  that  the  objec- 
tion was  stronger  in  the  Common  Pleas  than  in  the  King's  Bench,  because  in  the  latter 
there  is  but  one  filazer  for  all  England,  whereas  in  the  former  there  are  different  filazers 
for  the  different  counties. 

Bayley  observed,  that  Harris  v.  Calvert  did  not  apply,  because  no  rule  existed  in 
the  King's  Bench  similar  to  that  in  the  Common  Pleas  of  Hil.  T.  1782. 

The  Court  thought  the  attachment  regular,  observing  however  that  they  did  not 
proceed  upon  the  authority  of  the  case  in  the  King's  Bench,  but  upon  the  practice  of 
this  Court,  and  [518]  adding  that  the  comment  in  Impey's  Practice,  which  lays  down 
that  the  rule  of  Hil.  T.  1782  has  taken  away  the  testatum  capias,  is  rather  inaccurate. 
But  it  appearing  that  the  Plaintiff  at  the  time  when  he  proceeded  was  aware  of  the 
bail  having  been  actually  put  in  with  the  filazer  for  Staffordshire,  they  made  the  rule 
absolute  for  setting  aside  the  proceedings,  leaving  the  attachment  to  stand  as  a  security. 

(In  the  Exchequer  Chamber.) 

G.  Brown,  H.  Brown,  and  J.  P.  Richard  v.  Kewley,  and  Another  ;  in  Error. 

Nov.  13th,  1801. 

Assumpsit  for  goods  sold  and  delivered.  Plaintiff  proved  that  having  sold  goods  to  the 
Defendant,  he  received  from  him  a  check  upon  a  J.  S.  a  banker,  directing  the  latter 
two  months  after  date  to  pay  to  the  Plaintiff  a  bill  at  two  months,  for  the  amount 
of  the  goods,  which  check  was  indorsed  by  the  Plaintiff,  and  paid  by  him  into  the 

(a)i  Vide  Partington  v.  Williams,  2  N.  K.  398.  Rex  v.  Sheriff  of  Middlesex,  3  M.  & 
S.  532. 

{ay  Previous  to  shewing  cause  a  preliminary  objection  was  taken  to  the  affidavit 
on  which  the  rule  was  founded,  viz.  that  it  was  intitled  in  the  cause,  whereas  it  ought 
to  have  been  intitled  The  King  v.  The  Sheriff  of  Sta^ordshire.  The  Court  held  the 
objection  well  founded  ;  but  it  was  afterwards  waived. 
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bankiug-house  of  J.  8.  who  entered  it  short  in  the  Plaintiffs  account ;  tliat  the 
Plaintiff  and  Defendant  both  kept  accounts  with  J.  S.  and  that  the  general  course 
of  business  between  J.  S.  and  most  of  his  customers  was  to  settle  accounts  on  certain 
quarterly  days  ;  when  he  advanced  bills  for  his  customers,  or  received  bills  from 
them,  he  entered  the  whole  amount  in  his  books  as  bills ;  but  on  the  quarterly  days 
he  debited  bis  customers  with  the  whole  amount  of  bills  advanced  to  or  for  them, 
crediting  them  at  the  same  time  for  interest  from  such  day  to  the  day  when  the  bills 
would  become  due,  and  credited  his  customers  for  the  whole  amount  of  bills  psid 
in  by  them,  debiting  them  for  the  interest  in  like  manner,  and  when  a  check  was 
paid  iti  for  a  bill  to  be  drawn  at  a  future  day,  he  calculated  and  allowed  interest,  on 
the  next  quarterly  day,  to  the  time  when  such  bill,  if  drawn,  would  become  payable  ; 
that  the  account  of  the  PlaiiitifT  and  J.  S.  had  been  settled  only  six  times  between 
May  1788  and  March  1793,  but  that  each  of  those  settlements  took  place  on  a 
quarterly  day  ;  that  on  the  18th  of  March  1793,  J.  S.  became  bankrupt,  a  quarterly 
day  having  intervened  between  the  payment  of  the  check  into  the  house  of  J.  S. 
and  his  bankruptcy,  upon  which  last  quarterly  day  no  settlement  of  accounts  between 
Plaintitr  and  J.  S.  took  place,  nor  was  the  amount  of  the  check  ever  carried  out  <18 
cash,  or  any  calculation  of  interest  made  thereon  till  after  the  bankruptcy  ;  that 
when  the  check  was  paid  into  the  banking-house  of  J.  S.  there  was  a  balance  of 
511.  lis.  in  favour  of  the  Plaintiff,  which  was  much  overdrawn  befoie  the  bankruptcy 
of  J.  S.  without  any  other  addition  to  the  credit  side  of  the  Plaintiff's  account 
than  the  check  in  question.  The  Defendant  offered  to  prove,  that  on  the  last  men- 
tioned quarterly  day  the  account  between  himself  and  J.  S.  was  settled,  at  which 
lime  he  was  debited  for  the  whole  amount  of  the  cheek,  and  credited  for  interest 
thereon  from  the  day  of  settlement  to  the  day  when  the  bill  mentioned  in  the  check, 
if  drawn,  would  have  become  due.  Held  1st,  that  the  check  in  question  did  not, 
under  all  the  circumstances  of  the  case,  amount  to  a  payment  for  the  goods  by  the 
Defendant;  2dly,  that  the  evidence  offered  by  Defendant  was  not  admissible  (a). 

This  was  an  action  for  goods  sold  and  delivered  ;  and  was  tried  before  Heath,  J., 
and  a  special  Jury  at  the  Lancaster  Spring  Assizes  1795.  The  learned  Judge  having 
rejected  the  evidence  offered  by  the  Defendants  below  (the  Plaintiffs  in  error),  and 
directed  the  Jury  to  find  a  verdict  for  the  Plaintiffs  below  (the  Defendants  in  error), 
a  bill  of  exceptions  was  tendered,  from  which  when  annexed  to  the  record  in  this 
Court,  the  case  appeared  to  be  in  substance  as  follows.  The  evidence  of  the  Plaintiffs 
below  was  to  the  following  effect:  that  on  the  19th  of  January  1793  Kewley  and  Co. 
who  were  merchants  at  Liverpool,  by  Messrs.  Greeves  and  Dennison  their  brokers, 
sold  and  delivered  to  G.  and  H.  Brown,  who  were  also  merchants  at  Liverpool,  42 
hogsheads  of  coffee,  at  the  price  of  17611.  17s.  lOd.  to  be  paid  for  in  two  months  by 
[519]  bills  at  two  months'  date;  that  this  coffee  was  purchased  by  G.  and  IL  Brown 
on  the  joint  account  of  themselves  and  J.  P.  Richard,  also  a  merchant  at  Liverpool; 
that  on  the  7th  of  February,  1793,  G.  and  H.  Brown,  on  behalf  of  themselves  and 
J.  P.  Richard,  delivered  to  Kewley  and  Co.  the  following  check  on  Caldwell  and  Co. 
bankers  at  Liverpool : 

"Messrs.  Caldwell  and  Co.  Liverpool,  7th  February,  1793. 

"Two  months  after  date  pay  Messrs.  J.  and  P.  Kewley  a  bill  at  two  months  for 
one  thousand  one  hundred  and  sixty-one  pounds  seventeen  shillings  and  ten  pence, 
charging  one  half  to  account  of  Messrs.  Richard  and  Co. 

"£1761  17s.  lOd.  G.  Brown  and  H.  Brown." 

That  G.  and  H.  Brown  on  their  partnership  account,  and  J.  P.  Richard  on  his  own 
account,  and  Kewley  and  Co.  on  their  partnership  account,  respectively  dealt  with 
Caldwell  and  Co.  as  bankers,  and  in  the  remitting  and  negotiating  of  money  and  bills 
of  exchange;  that  on  the  19th  of  February  1793  the  above  check  was  indorsed  by 
Kewley  and  Co.  and  paid  by  them  to  Caldwell  and  Co.  to  be  placed  to  their  account,  and 
was  accordingly  entered  short  by  Caldwell  and  Co.  in  their  account  with  Kewley  and  Co. 
and  also  in  the  duplicate  account  kept  by  Kewley  and  Co.;  that  on  the  18th  of  March 
1793,  Caldwell  and  Co.  became  bankrupts;  that  before  the  bankruptcy  of  Caldwell 

(o)  Vide  Everett  v.  Collins,  2  Campb.  515. 
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and  Co.  the  general  usageand  course  of  dealing  between  them  and  mostof  their  customers 
was  to  settle  their  accounts  quarterly,  viz.  on  the  28th  of  February,  the  31st  of  May, 
the  31st  of  August,  and  the  30th  of  November.  "When  Caldwell  and  Co.  advanced 
bills  for  their  customers,  or  received  bills  from  them,  they  always  entered  the  whole 
amount  of  such  bills  in  their  banking  books  as  bills,  but  on  the  settlement  of  accounts 
they  drew  out  an  interest  account,  and  made  such  persons  debtors  for  the  interest  of 
all  bills  paid  by  the  said  Caldwell  and  Co.  to  or  for  such  persons  from  the  time  when 
such  bills  became  due  until  the  next  day  of  settlement,  and  on  the  contrary  they  gave 
such  persons  credit  for  the  interest  of  bills  which  they  had  paid  into  the  said  bank 
from  the  times  when  such  bills  respectively  became  due  until  the  day  on  which  such 
settlement  took  place  (a),  and  the  balance  of  such  interest-account  was  on  [520]  such 
settlement  charged  to  the  debit  or  credit  of  the  persons  with  whom  the  said  Caldwell 
and  Co.  kept  accounts,  according  to  the  stale  of  such  interest-account,  and  on  such 
settlement  the  interest  to  debit  or  credit  made  a  component  part  of  the  piincipal  sum 
which  was  carried  on  as  a  fresh  balance ;  and  so  they  from  time  to  time  carried  on 
such  account.     The  interest  when  to  the  debit  of  the  customer  was  entered  at  the 

time  of  settlement  thus — 'Interest   to  debit  deducted  £ ;'   and  the  amount 

was  deducted  from  the  credit  side  of  the  account :  the  interest  when  to  the  credit  of  the 

customer  was  entered  thus—'  Interest  to  credit  £ ; '  and  the  amount  was  added  to 

the  credit  side  of  the  account.  And  when  any  checks  or  orders  were  given  for  bills, 
which  bills  were  to  be  drawn  at  a  future  period  after  the  date  of  the  check  or  order, 
and  such  check  or  order  was  paid  into  the  bank,  the  interest  was  at  the  next  day  of 
settlement  in  like  manner  calculated  and  allowed  from  the  time  when  such  bill,  if  it 
had  been  drawn,  would  by  the  tenor  of  the  check  or  order  have  become  payable;" 
that  Kewley  and  Co.  began  to  deal  with  Caldwell  and  Co.  on  the  1st  of  May  1788, 
and  the  accounts  between  them  were  settled  at  the  respective  times  following,  viz.  on 
the  31st  of  August  1788,  the  30th  November  1789,  the  28ih  February  1790,  the  31st 
of  August  1790,  the  28th  February  1791,  and  the  31st  May  1792;  that  when  the 
said  cheek  was  paid  in  by  Kewley  and  Co.  and  entered  in  the  book  of  Caldwell  and 
Co.  the  whole  account  from  the  last-mentioned  settling  day  on  the  credit  side  in  favour 
of  Kewley  and  Co.  was  as  follows,  viz. 

By  balance  31st  May  1792  .  .  .  .  .  .       322     0  11 

Oct.  13.  Greaves  and  Co.— 16  Dec.  .  .  .  .       123  11     9 

Feb.  9.  Order  G.  B.  and  H.  and  E.  M.  and  Co.— 10  June 

1761   17   10 


445  12     8 

That  the  letters  "G.  B.  and  H."  expressed  that  G.  and  H.  Brown  were  the  drawers 
of  the  check,  and  the  letters  "R.  M.  and  Co."  that  half  the  amount  of  the  check  was 
to  be  placed  to  the  account  of  J.  and  P.  Richard,  and  that  "  10  June  "  expressed 
the  time  when  the  bill  required  by  the  check  was  to  become  due  ;  that  after  this 
entry,  but  before  the  bankruptcy,  the  sums  in  the  cash  column  of  the  above  [521] 
account  were  added  up  by  one  of  the  partners  in  the  bank,  which  amounted  to 
4451.  12s.  8d.  without  including  the  17611.  17s.  lOd. ;  which  still  remained  entered 
short,  and  so  remained  at  the  time  of  the  bankruptcy  ;  that  after  the  bankruptcy  one 
of  the  clerks  carried  out  the  said  17611.  17s.  lOd.  into  the  cash  column,  and  erased 
the  sum  4451.  12s.  8d.  instead  of  which  he  inserted  the  whole  amount  of  the  sums 
contained  on  the  credit  side  of  the  said  account,  including  the  said  sum  of  17611. 
17s.  lOd. ;  that  no  calculation  of  interest  on  the  said  17611.  17s.  lOd.  was  ever  made  or 

(a)  It  is  manifest  that  some  error  must  have  crept  into  this  part  of  the  bill  of 
exceptions.  From  the  latter  part  of  the  bill,  as  well  as  from  the  whole  course  of  the 
argument,  the  usage  appears  to  have  been  this,  viz.  To  debit  the  customs  on  each 
quarterly  day  for  the  whole  amount  of  the  bills  advanced  to  or  for  them,  and  at  the 
same  time  to  credit  them  for  the  interest  on  such  bills  from  such  quarterly  day  to  the 
day  when  they  would  respectively  become  due  ;  and  on  the  other  hand,  to  credit  the 
customers  on  the  quarterly  day  with  the  whole  amount  of  bills  paid  in  by  them,  and 
to  debit  them  with  the  interest  from  such  day  to  the  day  when  the  bills  would 
respectively  become  due. 

C.  P.  IV.— 45* 
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inserted  iu  the  book  containiiig  the  account  of  interest  between  Kewley  and  Co.  and 
Caldwell  and  Co.  before  the  bankruptcy  of  the  latter,  the  clerk  who  usually  transacted 
that  part  of  the  business  having  been  forbidden  to  insert  such  charge  by  one  of  the 
partners  in  the  house  of  Caldwell  and  Co.  till  he  should  have  seen  one  of  the  partners 
in  the  house  of  Kewley  and  Co.  ;  but  in  the  books  of  Caldwell  and  Co.  when  produced, 
the  whole  account  of  Kewley  and  Co.  appeared  to  have  been  balanced,  and  interest 
to  have  been  charged  on  the  bill  for  17611.  17s.  lOd.  which  balance  was  settled  by 
one  of  the  clerks  in  the  house  after  the  bankruptcy  ;  that  at  the  time  when  Kewley  and 
Co.  paid  in  the  bill  for  17611.  17s.  lOd.  to  the  banking-house  of  Caldwell  and  Co.  the 
balance  of  accounts  in  their  favour  amounted  to  no  more  than  511.  lis.  but  after  that 
payment,  and  before  the  bankruptcy  of  Caldwell  and  Co.  they  received  from  Cald- 
well and  Co.  (without  any  fresh  advance  on  their  part)  in  cash  and  bills  which  were 
afterwards  paid  2941.  3s.  5d.,  and  several  other  bills  to  the  amount  of  8561.  128.  lid. 
which  were  not  paid  in  consequence  of  the  bankruptcy  of  Caldwell  and  Co.,  but 
returned  and  taken  up  by  Kewley  and  Co.,  and  that  no  bill  was  ever  paid  or  required 
to  be  paid  by  Caldwell  and  Co.  for  the  amount  of  the  check  of  the  7th  February. 

On  the  other  hand  Brown  and  Co.  in  order  to  prove  that  the  check  given  by  them 
to  Kewley  and  Co.  was  paid  to  and  received  by  Caldwell  and  Co.  upon  the  terms 
and  in  the  usual  course  of  business  above-mentioned,  notwithstanding  the  interest 
on  the  17611.  17s.  lOd.  was  not  entered  in  the  account  of  Kewley  and  Co.  to  their 
debit  till  after  the  bankruptcy,  offered  evidence  that  in  the  respective  accounts 
between  Caldwell  and  Co.  and  G.  and  H.  Brown,  and  Caldwell  and  Co.  and  J.  P. 
Richard,  one  moiety  of  the  amount  of  the  check  in  question  was  entered  to  the  debit 
of  G.  and  H.  Brown,  and  the  other  moiety  to  the  debit  of  J.  P.  Richard  ;  that  on  the 
28th  of  Fe-[522]-bruary  1793,  which  was  the  next  settling  day  after  the  delivery  of 
the  check  by  Kewley  and  Co.  to  Caldwell  and  Co.  G.  and  H.  Brown  and  J.  P.  Richard 
were  according  to  the  usage  above-mentioned  credited  in  their  respective  accounts 
with  the  interest  of  their  respective  moieties  from  the  last  mentioned  settling  day  for 
so  many  days  as  the  bill  required  by  the  check  to  be  paid  would  have  to  run  before 
it  would  become  due. 

This  evidence  being  objected  to  by  the  counsel  for  Kewley  and  Co.  as  inadmissible, 
was  rejected  by  the  learned  Judge  :  upon  which  the  counsel  for  Brown  and  Co. 
insisted  that  the  delivery  of  the  check  to  Kewley  and  Co.  and  the  receipt  of  the  same 
in  payment  of  the  goods,  and  the  indorsement  over  of  the  check  to  Caldwell  and  Co. 
operated  as  a  legal  payment  and  satisfaction  for  the  good?,  but  the  learned  Judge 
directed  the  jury  that  it  was  not  a  legal  payment  or  satisfaction,  and  that  the  evidence 
given  on  the  part  of  Kewley  and  Co.  if  believed,  entitled  them  to  a  verdict.  Where- 
upon a  bill  of  exceptions  was  tendered,  and  afterwards  sealed  by  the  learned  Judge. 

The  assignment  of  errors  proceeded  upon  the  rejection  of  the  evidence  tendered 
on  the  part  of  Brown  and  Co.,  and  the  direction  given  to  the  jury. 

Giles  for  the  Plaintiffs  in  error  on  a  former  day  argued,  1st,  That  if  the  books  of 
Caldwell  and  Co.  were  admissible  in  evidence  on  the  part  of  Kewley  and  Co.  to  shew 
how  the  account  stood  between  them  and  Caldwell  and  Co.,  they  were  admissible  also 
on  the  part  of  the  Browns,  to  shew  how  their  account  stood  with  Caldwell  and  Co.; 
for  that  the  act  of  the  bankers,  if  available  against  one  party,  was  available  also  against 
the  other :  2dly,  that  the  whole  difliculty  of  the  case  had  arisen  from  the  neglect  of 
Kewley  and  Co.  to  settle  their  account  upon  the  28th  of  February,  for  had  they  so 
done  they  would  then  have  been  credited  for  the  whole  amount  of  the  check  minus 
the  interest  from  that  time  to  the  10th  of  June,  which  would  clearly  have  been  a 
satisfaction  for  the  goods ;  that  although  Kewley  and  Co.  had  not  regularly  settled 
their  account  on  all  the  quarterly  days  from  the  time  of  their  beginning  busine.ss  with 
Caldwell  and  Co.  yet  it  appeared  from  the  evidence  that  the  days  on  which  they  had 
settled  their  accounts  were  all  quarterly  days,  and  therefore  they  must  be  considered 
as  being  within  the  usage ;  that  if  such  was  the  case,  Kewley  and  Co.  must  be  treated 
as  if  they  had  actually  settled  their  accounts  on  the  28th  of  Februai y  ;  that  although 
no  balance  was  actually  struck,  yet  that  Kewley  and  Co.  had  obtained  credit  and 
[523]  derived  advantage  from  the  check  having  been  paid  in  to  Caldwell  and  Co.  for 
that  they  had  drawn  beyond  the  amount  of  their  account  as  it  stood  when  the  check 
was  paid  in,  without  having  increased  their  credit  by  anj'  additional  bills  or  cash. 

Lambe  for  the  Defendants  in  error  contended,  1st,  That  the  manner  in  which 
Caldwell  and  Co.  kept  their  accounts  with  Brown  and  Co.  could  not  controul  a 
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contract  made  between  the  latter  and  Kevvley  and  Co.,  it  being  a  general  principle 
that  whatever  passes  between  two  persons  cannot  bind  a  third  who  is  no  party  to 
the  transaction  ;  2diy,  that  it  did  not  appear  that  Kewley  and  Co.  ever  acceded  to  the 
usage  stated  in  the  bill  of  exceptions,  only  six  settlements  of  account  between  them 
and  Caldwell  and  Co.  having  taken  place  from  May  1788  to  the  period  of  the  bank- 
ruptcy ;  that  in  fact  the  usage  was  only  stated  to  extend  to  most  of  the  customers, 
and  that  Kewley  and  Co.  therefore  were  not  under  the  necessity  of  negativing  their 
having  acceded  to  the  usage ;  that  no  bill  was  in  fact  demandable  till  the  7th  of  April, 
before  which  time  Caldwell  and  Co.  had  become  bankrupts,  and  were  unable  to  give 
any  bill,  and  therefore  it  resembled  the  case  of  a  bill  dishonoured,  which  is  no  pay- 
ment :  that  at  any  rate  the  check  being  entered  short  up  to  the  time  of  the  bankruptcy, 
proved  decisively  that  it  was  never  considered  as  cash  in  the  account  between  Caldwell 
and  Co.  and  Kewley  and  Co.,  for  that  according  to  the  case  of  Zinck  v.  Walker,  2  Bl. 
1154,  it  was  a  mere  deposit,  and  the  property  remained  unaltered;  and  that  it  did 
not  appear  that  the  money  advanced  to  Kewley  and  Co.  was  on  the  faith  of  the  check 
in  question,  but  might  have  been  advanced  on  the  general  confidence  subsisting  between 
the  two  parties. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.  (who  after  stating  the  principal  facts  of  the  case,  proceeded 
thus).  It  would  have  been  very  material  in  this  case  for  Brown  and  Co.  to  have 
shewn  that  a  settlement  had  actually  taken  place  between  Kewley  and  Co.  and 
Caldwell  and  Co.  after  the  bill  was  paid  in,  and  previous  to  the  bankruptcy  of  the 
latter,  whereby  that  which  was  in  its  inception  merely  a  bill  transaction,  would  have 
been  converted  by  the  act  of  both  parties  into  a  money  transaction.  It  happens 
however  that  the  contrary  fact  has  been  established,  viz.  that  the  last  settlement 
between  Kewley  and  Co.  and  Caldwell  and  Co.  [524]  took  place  on  the  31st  of  May 
1792,  a  period  of  nearly  a  year  antecedent  to  the  time  at  which  the  bill  of  Brown 
and  Co.  was  paid  into  the  banking-house.  Now  it  is  most  clear  that  Kewley  and  Co. 
cannot  be  bound  by  any  settlement  of  accounts  between  themselves  and  Caldwell 
and  Co.,  to  which  they  did  not  agree.  Lideed  in  this  case  the  bill  in  question  continued 
in  that  column  of  the  account  where  bills  are  entered  short  until  after  the  bankruptcy 
of  Caldwell  and  Co.,  after  which  period  any  alteration  in  the  account  would  of  course 
be  perfectly  ineffectual.  Up  to  that  time  therefore  it  stood  as  a  running  bill,  and  was 
never  accepted  by  Kewley  and  Co.  as  payment  of  their  debt  from  Brown  and  Co.,  nor 
to  their  knowledge  ever  considered  by  any  one  else  as  payment  of  that  debt.  It 
is  stated  indeed,  that  after  the  bill  had  been  paid  into  the  banking-house,  Kewley 
and  Co.  overdrew  their  account  as  it  stood  before  it  was  paid  in,  and  were  accom- 
modated by  Caldwell  and  Co.  with  bills  instead  of  money,  which  bills  on  the  failure  of 
the  latter  were  not  paid.  But  this  accommodation  does  not  by  any  means  appear  to 
have  proceeded  on  the  ground  of  the  bill  in  question  being  paid  in,  but  the  only 
inference  to  be  collected  from  that  circumstance  is,  that  these  bankers  who  were 
in  the  habit  of  accommodating  their  customers  to  a  considerable  extent,  permitted 
Kewley  and  Co.  to  overdraw  their  account.  Nor  indeed  if  that  permission  resulted 
from  the  circumstances  of  the  bill  being  paid  in,  would  it  constitute  a  payment  between 
Kewley  and  Co.  and  Brown  and  Co.  for  the  goods  sold  by  the  former  to  the  latter. 
The  first  question  to  be  considered  is,  whether  this  transaction  can  be  deemed  a  pay- 
ment accepted  by  Kewley  and  Co.,  and  in  considering  that  point  it  will  be  necessary 
to  inquire,  whether  Kewley  and  Co.  could  have  maintained  an  action  against  Caldwell 
and  Co.  for  the  amount  of  the  bill?  Now  I  think  it  very  clear  that  no  such  action 
could  have  been  sustained  ;  for  till  Calilwell  and  Co.  actually  credited  Kewley  and  Co. 
in  their  books  for  the  amount  of  the  bill  as  money  received  by  them,  there  would 
exist  no  evidence  to  charge  them  with  such  a  demand  ;  and  indeed  it  is  admitted  on 
all  sides  that  while  the  bill  remained  entered  short,  nothing  but  an  assent  of  the 
respective  paities  could  bind  either  to  accept  the  bill  as  a  payment  of  money.  If 
therefore  Caldwell  and  Co.  were  not  liable  to  any  demand  from  Kewley  and  Cj.  for 
the  amount  of  the  bill,  it  will  be  impossible  to  work  up  this  transaction  into  a  payment 
as  between  Kewley  and  Co.  and  Brown  and  Co.  The  next  question  [525]  that  arises 
is,  whether  the  evidence  rejected  by  the  learned  Judge  was  properly  rejected  ?  That 
perhaps  is  the  most  doubtful  question  of  the  two.  Clearly,  if  when  admitted  the 
evidence  would  have  proved  nothing,  it  was  not  admissible.     It  was  asked,  why  should 
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not  ibis  sort  of  evidcnco  lie  admiltei]  on  the  part  of  Brown  and  Co.  in  ihe  same  manner 
as  il  was  admilted  on  iho  part  of  Kewley  and  Co.?  For  ibis  plain  reason,  ibal  ibo 
evidence  admilted  on  tbe  part  of  Kewley  and  Co.  was  an  essential  part  of  the  tninsao- 
lion,  and  arose  as  much  out  of  the  case  on  one  side  as  tbe  other.  It  does  not  therefore 
follow  that  evidence  of  the  same  sort  not  introduced  by  the  same  necessity  was 
admissible.  Kewley  and  Co.  were  bound  to  shew  what  bad  become  of  tbe  bill  given 
to  them  l>y  Brown  and  Co.  fur  the  goods.  It  is  true  that  a  day  of  selllement  between 
Brown  and  Co.  and  Caldwell  and  Co.  bad  arrived,  and  that  the  former  bad  agreed  to 
be  accounted  tleblors  to  the  latter  for  tbe  amount  of  tbe  bill.  But  Kewley  and  Co. 
were  not  informed  that  they  bad  acquired  this  new  credit  in  the  books  of  Caldwell 
and  Co.,  and  the  latter,  if  called  upon  in  consequence  of  this  agreement  between  thorn 
and  Brown  and  Co.  to  pay  the  amount  of  the  bill  to  Kewley  and  Co.,  might  have 
answered,  it  is  true  that  we  have  admitted  Brown  and  Co.  to  be  our  debtors  for  the 
amount  of  the  bill,  but  what  use  can  you  a  third  party  make  of  that  agreement  between 
us?  I  think  it  clear  that  Caldwell  and  Co.  could  not  have  been  charged  by  Kewley 
and  Co.  in  consequence  of  any  thing  that  passed  between  the  former  and  Brown  and  Co., 
and  that  the  debt  between  Brown  and  Co.  and  Kewley  and  Co.  remained  no  further 
di6charge<l  than  all  debts  are  for  which  a  bill  not  due  is  given  in  payment.  AVe  think 
therefore  that  the  learned  Judge  was  right  in  rejecting  the  evidence  oftered  by  Brown 
and  Co.,  1st,  Because  evidence  of  what  passed  between  themselves  and  Caldwell  and 
Co.  without  the  privily  of  Kewley  and  Co.  could  not  bind  the  latter  ;  an<l  2(lly, 
because  if  a<lmitted  it  would  have  been  of  no  avail.  On  the  Isl  point  I  have  already 
said  we  are  of  opinion  that  the  check  was  never  accepted  by  Kewley  and  Co.  in  pay- 
ment of  their  debt,  and  consequently  that  Brown  and  Co.  at  the  time  this  action  was 
brought  remained  debtors  to  Ibem  for  the  value  of  the  goods. 
Per  Curiam.     Judgment  affirmed. 

[526]     Harris  v.  Manley.     Nov.  16th,  1801. 

An  indorser  of  a  bill  of  exchange  may  be  bail  for  the  drawer  in  an  action  against 

him  upon  tbe  same  bill. 

An  indoiser  upon  a  bill  of  exchange  was  brought  up  to  justify  as  bail  in  an  action 
against  the  drawer  of  the  same  bill. 

Best,  Serjt.,  objected  that  he  ought  not  to  be  admitted,  inasmuch  as  the  Plaintiffs 
security  would  not  be  increased  by  the  recognizance  of  the  indorser,  who  was  already 
liable  to  the  Plaintiff  upon  the  bill. 

Onslow,  Serjt.,  on  the  other  side,  stated  that  a  similar  objection  had  been  taken 
to  a  person  who  came  up  to  justify  as  bail  in  tbe  King's  Bench  in  an  action  against 
the  Portland  Place  Bank,  and  bad  been  overruled. 

Tbe  Court  (absente  Lord  Alvanley,  Cb.  J.,)  thought  the  objection  of  no  weight, 
and  accordingly 

Admitted  the  bail. 

Grigby  v.  Oakes  and  Another.    Nov.  19tb,  1801. 
Bank  notes  are  not  made  a  legal  tender  by  the  37  Geo.  3,  c.  45. 

This  was  an  action  on  a  promissory  note  ;  the  Defendants  as  to  all  but  five  guineas 
pleaded  non  assumpserunt,  and  as  to  the  remaining  five  guineas  they  pleaded  a  tender. 
The  cause  came  on  to  be  tried  at  the  Summer  Assizes  for  Suffolk,  before  Mr.  B^ron 
Hotham,  when  a  verdict  was  found  for  the  PlaintifF,  with  one  shilling  damages,  subject 
to  the  opinion  of  the  Court  upon  the  following  case  : 

"  Tbe  Defendants  are  bankers  at  Bury  St.  Edmunds,  and  issued  the  note  in  question 
for  five  guineas,  payable  on  demand  to  tbe  bearer.  On  the  31st  January  last  the 
Plaintiff  carried  several  notes  to  the  shop  of  the  Defendant  and  demanded  payment. 
He  first  presented  other  iiDtes,  to  the  amount  of  50  guineas,  for  which  he  received 
payment,  partly  in  Bank  of  F^iigland  notes  and  partly  in  cash,  the  cash  being  ten 
pounds,  and  being  the  proportion  of  money  they  usually  pay.  He  then  presented  the 
note  in  question,  for  which  the  Defendants  tendered  in  payment  a  51.  Bank  of  England 
note  and  five  shillings  in  silver.     This  tbe  Plaintiff  refused,  on  the  ground  that  tbe 
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tender  was  partly  in  a  Bank  of  England  note,  objecting  to  such  [527]  note,  and 
insisted  on  being  paid  wholly  in  money.  The  Defendants  refused  to  pay  wholly  in 
money.  The  Plaintiff  did  not  at  the  time  say  he  wanted  money  for  his  own  particular 
accommodation,  but  stated  that  he  came  on  purpose  to  have  cash  for  the  note,  or  to 
bring  an  action  if  payment  in  money  was  refused." 

The  question  for  the  opinion  of  the  Court  was,  Whether,  under  the  circumstances 
before  stated,  the  Plaintiff  was  entitled  to  recover? 

Shepherd,  Serjt.,  for  the  Defetidants,  argued,  that  though  unquestionably  previous 
to  the  passing  of  the  37  Geo.  3,  e.  4-5,  commonly  called  the  Bank  Act,  a  bank  note 
would  not  have  been  a  legal  tender,  yet  that  since  the  passing  of  the  above  act  such 
notes  must  be  considered  as  cash,  for  that  the  necessary  consequence  of  the  above 
act  being  to  absorb  a  vast  proportion  of  the  actual  cash  of  the  country,  the  Legislature 
must  have  intended  to  give  a  new  character  to  bank  notes  by  way  of  substitute ;  that 
they  bad  specifically  declared  them  to  be  a  good  tender,  so  as  to  prevent  an  arrest, 
and  yet  if  the  same  spiiit  which  actuated  the  present  Plaintiff  in  the  commencement 
of  this  action  was  to  continue  to  influence  his  conduct,  and  that  of  others  also,  a  Defen- 
dant, though  exempted  from  arrest,  might  ultimately  be  taken  in  execution  though 
ready  to  pay  in  bank  notes,  since  he  might  possibly  be  unable  to  satisfy  the  judgment 
obtained  against  him  altogether  in  money  ;  because  even  if  a  sale  of  his  goods  took 
place,  the  sheriff  might  not  be  able  to  avoid  receiving  a  large  proportion  of  bank  notes 
from  the  purchasers ;  that  indeed  in  some  respects  bank  notes  were  privileged  by  the 
37  Geo.  3,  c.  45,  beyond  cash,  inasmuch  as  a  tender  of  them  in  satisfaction  of  a  debt 
operated  to  discharge  a  party  from  arrest,  which  was  not  the  case  with  a  tender  of 
money,  which  must  be  pleaded  in  bar ;  and  that  no  contrary  inference  could  be  drawn 
from  the  8th  section  of  the  act,  which  declared  payments  in  bank  notes  to  be  equiva- 
lent to  pajments  in  cash,  if  made  and  accepted  as  such,  because  that  must  have  been 
the  case  before  the  passing  of  the  act,  and  therefore  that  clause  must  be  deemed 
nugatory. 

Sellon,  Serjt.,  contra,  was  stopped  by  the  Court. 

Lord  Alvanley,  Ch.  J.  The  question  for  the  Court  to  decide  is  a  mere  question 
of  law,  arising,  as  it  has  been  contended,  out  of  the  provisions  of  the  37  Geo.  3,  c.  45. 
In  fact  we  are  called  upon  to  say,  whether  it  follows  as  a  necessary  consequence  from 
[528]  that  act  that  a  tender  in  bank  notes  is  equivalent  to  a  tender  in  money  1  It 
may  be  very  true  that  individuals  may  be  occasionally  subjected  to  great  inconveniences 
from  the  operation  of  that  act ;  but  are  we  therefore  to  say  that  the  Legislature  has 
enacted  that  which  the  provisions  of  the  act  do  not  warrant  1  If  we  were  at  liberty 
to  refer  to  our  own  private  knowledge  of  the  language  that  was  held  in  Parliament 
while  this  act  was  pending,  no  doubt  could  be  eutertained  upon  the  subject.  We 
know  that  it  was  very  much  canvassed  by  many  persons  at  that  time,  whether  or 
not  the  Legislature  ought  to  go  the  length  of  declaring  bank  notes  a  good  legal  tender. 
If  therefore  it  had  been  intended  by  the  Legislature  so  to  make  them,  that  intention 
would  have  been  expressed  in  such  clear  terms  that  no  question  couM  have  arisen 
upon  the  subject.  Indeed  it  is  expressly  provided  in  the  2d  section  of  the  act,  that 
if  the  Governor  and  Company  of  the  Bank  of  England  shall  be  sued  on  any  of  their 
notes,  or  for  any  sum  of  money,  payment  of  which  in  their  notes  the  party  suing 
refuses  to  accept,  they  may  apply  to  the  Court  in  which  such  proceedings  are  instituted 
to  stay  proceedings  during  such  time  as  they  are  restricted  from  paying  in  cash.  But 
with  respect  to  individuals,  it  was  not  intended  to  prevent  any  creditor  who  should 
be  so  disposed  from  captiously  demanding  a  payment  in  money,  though  such  a  creditor 
is  deprived  of  the  benefit  of  arresting  bis  debtor.  Thank  God  few  such  creditors  as 
the  present  Plaintiff  have  been  found  since  the  passing  of  the  act  I  But  yet,  whatever 
inconveniences  may  arise,  and  to  whatever  length  they  may  go.  Parliament  and  not 
this  Court  must  be  applied  to  for  a  remedy.  Inconvenience  arising  from  the  operation 
of  an  act  of  Parliament  can  be  no  ground  of  argument  in  a  Court  of  law  ;  and  even 
if  it  were,  still  I  should  entertain  no  doubt  that  it  was  the  intention  of  the  Legislature 
to  make  bank  notes  a  legal  payment  only  in  certain  cases  by  them  expressed,  and 
that  in  all  other  cases  they  should  remain  upon  the  same  footing  upon  which  they 
stood  before  the  act,  except  as  to  the  exemption  from  arrest  which  they  afford  to  the 
party  tendering  them  in  payment.  The  8th  section  of  the  act,  which  has  been  treated 
as  nugatory  in  the  argument,  however  it  may  enact  nothing  new,  still  appears  to  me 
pregnant  with  the  intentions  of  Parliament,  and  to  speak  loudly  the  resolution  not 
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to  alter  the  character  of  bank  notes  but  in  those  cases  which  are  specially  provided 
for.  \\  ithouf,  however,  referring  to  any  of  those  specific  elau.ses,  and  arguing  from 
[529]  them  as  to  the  intent  of  the  Legislature,  I  should  be  clearly  of  opinion  that 
the  ])resent  Piaintili'is  entitled  to  our  judgment  in  his  favour. 

Heath,  J.  I  am  of  the  same  opinion.  The  question  for  us  to  decide  is,  Whether 
a  tender  in  bank  notes  is  a  good  legal  tender?  Now  the  37  Geo.  3,  c.  45,  appears 
to  me  to  negative  that  question  ;  for  the  several  provisions  of  the  act  making  thera 
a  good  legal  tender  in  certain  excepted  cases  exclurles  the  idea  of  their  being  so 
generally  in  cases  not  provided  for  by  the  act.  It  has  been  argued  however  that  the 
operation  of  the  act  will  in  many  cases  be  very  injurious,  unless  we  determine  it  to 
be  a  necessary  inference  from  the  act  that  bank  notes  were  intended  by  the  Legisla- 
ture to  be  put  upon  the  same  footing  as  cash.  But  whatever  inconveniences  may 
arise,  the  Courts  of  Law  cannot  apply  a  remedy.  I  think  indeed  the  Legislature  acted 
wisely,  having  the  recent  example  of  France  before  their  eyes,  to  avoid  making  bank 
notes  a  legal  tender;  for  in  France  we  know  that  legislative  provisions  of  that  kind 
in  favour  of  paper  cuireney  only  tended  to  depreciate  the  paper  it  was  designed  to 
protect,  and  were  ultimately  repealed  as  injurious  in  their  nature. 

RoOKE  J.     I  am  of  the  same  opinion. 

Champ.ke,  J.  This  case  appears  to  me  almost  too  plain  for  argument.  It  has 
been  thought  that  the  Courts  went  a  great  way  in  holding  a  tender  in  bank  notes 
to  be  a  good  tender,  if  not  objected  to  at  the  time  («).  Certainly  that  was  an 
innovation  ;  though  perhaps  a  beneficial  one.  But  the  act  upon  which  the  present 
question  arises  affords  nothing  but  arguments  against  the  inference  attempted  to  be 
drawn  from  it.  Surely  the  observation  that  in  some  respects  the  Legislature  have 
put  bank  notes  on  a  more  favourable  footing  than  cash,  leads  to  a  conclusion  directly 
contrary  to  that  which  it  was  intended  to  support.  If  the  Legislature  have  not  gone 
far  enough,  it  is  for  them,  not  for  us  to  remedy  the  defect.  Indeed,  by  making  bank 
notes  a  good  tender  in  certain  cases  specifically  provided  for,  they  appear  to  rao  to 
have  negatived  the  construction  we  are  now  desired  to  put  upon  the  act. 

Postea  to  the  Plaintiffs. 

[530]     Huntley  v.  Luscombe.    Nov.  19tb,  1801. 

Service  of  a  demand  of  a  copy  of  the  commitment  on  the  turnkey  of  a  prison  is  not 
sufficient  to  support  an  action  against  the  gaoler  for  the  penalty  incurred  by  him 
under  the  habeas  corpus  act,  for  not  delivering  the  copy  to  the  prisoner  within 
due  time  after  the  demand  made,  if  the  gaoler  himself  were  in  the  prison.  Qu;i3re, 
Whether  a  commitment  in  execution  for  a  penalty  on  conviction  before  a  magistrate 
for  an  offence  against  the  Excise  Laws,  be  a  comrailment  for  "a  criminal  matter," 
within  the  provisions  of  the  habeas  corpus  act,  so  as  to  entitle  a  prisoner  to  an  action 
against  the  gaoler  for  not  delivering  a  copy  within  a  certain  time  after  demand 
made? 

This  was  an  action  on  the  case  against  the  Defendant  as  keeper  of  the  gaol  at 
Portsmouth  for  not  delivering  to  the  Plaintiff,  who  stood  committed  and  detained  in 
his  custody,  "  under  and  by  virtue  of  a  certain  warrant  or  certain  warrants  of  commit- 
ment and  detainer  for  a  certain  supposed  criminal  matter  not  being  felony  or  treason," 
a  true  copy  of  the  warrant  of  commitment. 

The  cause  was  tried  before  Thompson,  Baron,  at  the  last  Spring  Assizes  at 
Winchester,  when  it  appeared  that  the  Defendant  was  in  custody  under  a  warrant 
of  commitment,  granted  by  two  justices  in  consequence  of  a  return  of  nulla  bona  to 
a  previous  warrant  of  distress  to  levy  a  penalty  of  201.  recovered  against  the  Plaintiff 
for  an  offence  against  the  excise  laws.  The  warrant  of  coraraitraont  authorized  the 
officers  to  whom  it  was  directed  "  to  take  and  arrest  the  body  of  the  said  H.  Huntley 
(the  Plaintiff),  and  forthwith  to  carry  the  same  to  the  gaol  or  prison  of  and  for  the 
borough  or  place  where  they  should  take  and  arrest  the  same,  and  the  same  together 
with  a  duplicate  of  the  warrant  there  to  deliver  into  the  custody  of  the  gaoler  or  keeper 
of  the  said  gaol  or  prison  of  and  for  the  said  borough  or  place,  there  to  remain  in  safe 
custody  until  she  should  satisfy  and  pay  the  sum  of  201.  by  the  said  justices  adjudged 

(a)  See  fFriffht  v.  Heed,  3  Term  Rep.  554, 
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against  her  on  an  information  exhibited  against  her  by  J.  P.  as  well  on  behalf  of  His 
Majesty  as  of  himself  for  a  certain  offence  committed  by  the  said  H.  Huntley  against 
the  laws  and  statutes  of  excise,  whereof  she  stood  convicted."  At  the  trial  it  was 
proved  that  one  of  the  persons  then  in  confinement  in  the  prison,  on  the  part  of  the 
Plaintiff,  served  the  turnkey  on  the  25th  of  November  with  a  notice  directed  to  the 
Defendant  of  a  demand  of  a  copy  of  the  warrant,  and  that  0!i  the  ■27th  the  turnkey 
delivered  to  the  Plaintiff  a  copy  of  the  warrant  indorsed  by  the  Defendant ;  whereas 
by  the  31  Car.  2,  c.  2,  s.  5,  such  copy  is  required  to  be  delivered  within  six  hours 
after  the  demand.  The  Defendant  was  resident  in  a  house,  the  door  of  which  opeQed 
into  the  prison  yard. 

[531]  It  was  objected  on  behalf  of  the  Defendant,  in  the  early  part  of  the  trial, 
that  the  notice  of  a  demand  of  a  copy  having  only  been  served  on  the  turnkey,  there 
was  no  evidence  as  to  the  time  at  which  it  came  to  the  Defendant's  hands.  The  learned 
Judge  over-ruled  the  objection,  but  said  he  would  reserve  it  for  the  Defendant's  counsel, 
in  case  they  should  be  inclined  to  move  the  point.  Afterwards  it  was  objected  that 
the  commitment  under  which  the  Plaintiff  had  been  detained  being  only  for  the  non- 
payment of  a  penalry,  was  to  be  considered  as  a  commitment  in  execution  in  a  civil 
matter,  in  which  case  the  31  Car.  2,  c.  2,  s.  5,  upon  which  the  action  was  founded 
would  not  apply.  Upon  this  point  the  learned  Judge  nonsuited  the  Plaintiff,  with 
liberty  to  move  that  the  nonsuit  might  be  set  aside,  if  this  Court  should  be  of  a 
different  opinion. 

Accordingly  a  rule  Nisi  for  that  purpose  having  been  obtained  in  the  course  of 
last  Easter  Terra, 

Lens,  Serjt.,  shewed  cause  in  Trinity  Term  last.  Two  objections  arise  in  this  case, 
first,  that  the  offence  for  which  the  Plaintiff  was  committed  was  not  a  criminal  or 
supposed  criminal  matter;  and  secondly,  that  he  was  committed  in  execution.  The 
preamble  of  the  31  Car.  2,  c.  2,  recites  that  great  delays  had  been  used  by  sheriffs,  &c. 
to  whose  custody  any  of  the  King's  subjects  had  been  committed  for  criminal  or 
supposed  criminal  matters,  in  making  returns  of  writs  of  habeas  corpus  to  them 
directed  ;  and  then  proceeds  to  make  several  provisions  for  the  relief  of  the  subject 
in  that  respect.  Now  one  of  the  means  offered  to  the  party  in  custody  for  procuring 
that  ease  which  is  the  object  of  the  statute  is  the  enabling  him  to  demand  a  copy  of 
the  warrant  under  which  he  is  committed,  and  punishing  the  gaoler  who  neglects  to 
grant  it  within  a  given  time.  But  not  only  the  previous  provisions  with  respect  to 
the  granting  a  return  of  the  habeas  corpus,  but  also  this  mode  of  obtaining  information 
of  the  offence  for  which  the  party  is  detained,  have  reference  to  the  words  in  the 
preamble,  "any  of  the  King's  subjects  committed  for  criminal  or  supposed  criminal 
matters."  And  the  third  section  uses  the  words  "committed  for  any  crime:"  and 
the  fifth  section,  which  authorizes  prisoners  to  demand  a  copy  of  the  warrant,  for  the 
purpose  of  enabling  them  to  obtain  their  habeas  corpus,  muse  certainly  be  confined  to 
those  persons  who  are  entitled  to  an  habeas  corpus  under  the  third  section.  Indeed, 
[532]  the  Plaintiff  in  this  declaration  has  alleged  that  he  was  committed  for  a  supposed 
criminal  matter  ;  unless  therefore  that  allegation  be  supported  by  the  evidence,  the 
Plaintiff  must  fail.  But  the  commitment  is  only  for  non-payment  of  a  penalty  of  201. 
incurred  by  a  breach  of  the  excise  laws,  which  must  be  considered  as  a  civil  matter. 
All  suits  in  the  Exchequer  for  penalties  of  this  nature,  though  in  the  name  of  the  King, 
are  considered  as  civil  suits ;  for  the  Court  of  Exchequer  is  not  a  criminal  court  (a). 

(a)  The  Attorney  General  v.  John  Bowman.     Sittings  at  Westminster  coram 
Eyre,  Ch.  B.  16th  Jan.  1791. 

Upon  the  trial  of  an  information  against  the  Defendant  for  keeping  false  weights, 
and  for  offering  to  corrupt  an  officer,  the  Defendant's  counsel  called  a  witness  to 
character.     The  evidence  being  objected  to  by  the  Court, 

Plumer  for  the  Defendant  urged,  that  it  was  admissible  as  tending  to  shew  that 
the  Defendant  was  incapable  of  the  crime  imputed  to  him.  He  said  that  such  evidence 
had  been  received  on  the  Oxford  Circuit  in  an  action  upon  the  statute  for  cheating  at 
play,  imputing  a  general  fraud  ;  and  that  he  believed  it  had  also  been  received  in  a 
revenue  prosecution  in  the  Exchequer,  either  for  forging  or  making  use  of  a  false 
stamp. 

Newnham,  contra,  insisted  that  such  evidence  had  never  been  received  in  any 
penal  action,  and  that  the  information  was  not  a  criminal  proceeding,  for  that  Lord 
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There  can  be  no  doubt  that  if  the  5th  section  is  to  be  connectorl  with  the  3d  section, 
this  action  cannot  be  maintained.  For  the  3d  section  expressly  excepts  from  its 
provisions  "persons  convict  or  in  execution  by  legal  process;"  under  which  exception 
the  present  Plaintiff  falls :  and  that  the  3d  and  5lh  sections  are  to  bo  connected 
appears  evident,  because  the  former  having  directed  the  nature  of  the  returns  to  writs 
of  habeas  corjnis,  the  latter  enacts,  that  if  the  otlieers  neglect  to  make  the  returns  afore- 
said, or  bring  the  body  or  bodies  "of  the  prisoner  or  prisoners,"  that  is,  the  prisoners 
provided  for  in  the  3d  section,  they  shall  be  punished.  So  at  the  end  of  the  5th 
section  the  penalties  are  given  to  "the  prisoner  or  party  grieved;"  that  is,  the 
prisoner  or  party  against  whom  the  officers  have  offended  by  omitting  to  comply  with 
the  directions  of  the  3d  section. 

Shepherd  Serjt.,  iti  support  of  the  rule.  The  5th  section  of  the  habeas  corpus  act 
extends  not  oidy  to  those  writs  of  habeas  corpus  which  are  given  by  that  act,  but  to 
all  other  writs  of  habeas  corpus  at  common  law  ;  now  although  a  person  in  execution 
be  [533]  not  entitled  to  an  habeas  corpus  under  the  now  jurisdiction  created  by  the 
3d  section  of  that  act,  yet  he  is  clearly  entitled  to  an  habeas  corpus  at  common  law. 
But  if  the  ])rovisions  of  the  habeas  corpus  act  are  extended  only  to  such  writs  of 
habeas  corpus  as  are  granted  under  the  directions  of  that  act,  all  other  writs  of  habeas 
corpus  might  in  vain  be  issued  by  the  courts,  since  the  penalties  imposeil  by  the  act 
for  disobedience  would  not  in  such  cases  affect  the  officers  to  whom  they  were  directed. 
Indeed,  it  is  clear  from  the  act  itself,  that  the  ."ith  section  was  intended  in  some  cases 
to  extend  further  than  the  3d  section  ;  for  the  2d  section,  which  <lirects  officers  to 
make  returns  of  writs  of  habeas  corpus  directed  to  them,  extends  to  all  commitments 
except  those  in  which  treason  or  felony  is  plainly  expressed  in  the  warrant,  and  the 
5th  section  imposes  a  penalty  upon  officers  neglecting  or  refusing  to  make  "  the  returns 
aforesaid,"  which  must  extend  to  the  returns  mentioned  in  the  2d  section.  It  may 
be  observed  that  the  3d  section  seems  to  stand  by  itself :  whereas  the  other  parts  of 
the  act  extend  to  all  commitments  except  those  in  which  treason  or  felony  is  expressed 
in  the  warrant.  No  evil  can  well  arise  from  the  construction  contended  for  on  the 
part  of  the  Plaintiff",  whereas  great  danger  may  ensue  from  a  contrary  construction  ; 
for  a  prisoner  who  gets  a  copy  of  his  commitment  does  not  of  course  obtain  his  dis- 
charge, but  only  where  he  is  committed  improperly  ;  whereas  to  hold  that  a  prisoner 
in  execution  is  not  entitled  to  a  copy  of  his  commitment,  will  suggest  an  effectual 
mode  of  preventing  every  prisoner  from  obtairdng  his  discharge  from  any  commitment, 
however  illegal ;  as  for  instance,  a  commitment  for  six  months,  where  the  law  only 
authorizes  a  commitment  for  three  months  ;  because  if  the  commitment  be  but  framed 
in  the  shape  of  a  commitment  in  execution,  the  party  committed  not  being  able  to 
procure  a  copy  of  his  commitment  will  not  be  able  to  ask  for  that  relief  to  which  he 
is  entitled.  With  respect  to  the  question,  whether  the  offence  for  which  the  Plaintiff 
was  committed  is  to  be  considered  as  criminal  mattei',  it  seems  clear  from  the  nature 
of  the  |)roceeding  that  it  must  be  so  considere<i.  The  statute  of  35  Geo.  3,  c.  113, 
s.  7,  imposes  a  penalty  for  the  particular  breach  of  the  Excise  Laws  of  which  the 
present  Plaintiff  was  guilty,  and  enacts  that  it  may  be  recovered  by  action  of  debt  or 
information.  Now  althoigh  it  might  have  been  contended,  if  the  action  of  debt  had 
been  resorted  to,  that  the  subject-matter  of  the  action  must  be  considered  to  be  of  a 
civil  nature,  yet  as  the  penalty  [534]  has  been  recovered  by  information  before  a 
justice,  it  caimot  be  viewed  in  any  other  light  than  as  a  proceeding  for  a  criminal 
matter.  Giving  a  pecuniary  penalty  by  way  of  punishment  cannot  alter  the  nature 
of  the  offence. 

Chief  Baron  Parker  had  often  said  that  the  Court  of  Exchequer  had  no  criminal 
jurisdiction. 

Eyre,  Ch.  B.  I  cannot  admit  this  evidence  in  a  civil  suit.  The  offence  im|)uted 
by  the  information  is  not  in  the  shape  of  a  crime.  It  would  be  contrary  to  the  true 
line  of  distinction  to  admit  it,  which  is  this;  that  in  a  direct  prosecution  for  a  crime, 
such  evidence  is  admissible,  but  where  the  prosecution  is  not  directly  for  the  crime 
but  for  the  penalty,  as  in  this  information,  it  is  not.  If  evidence  to  character  were 
admissible  in  such  a  case  as  this,  it  would  be  necessary  to  try  character  in  every  charge 
of  fraud  upon  the  Excise  and  Custom-House  Laws.  The  Defendant  may  move  the 
Court  upon  the  ground  of  evidence  having  been  rejected  which  ought  to  have  been 
received,  but  I  am  of  opinion  that  the  evidence  offered  is  not  admissible. 
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The  Court  desired  the  case  might  stand  over  until  this  Term,  saying  it  was  of 
great  importance,  and  they  should  probably  consult  the  other  Judges  upon  the  point. 

Eirly  in  this  Term  Lord  Alvanley,  Ch.  J.,  observed  that  the  1st  objection  taken 
at  the  trial,  which  appeared  upon  the  learned  Judge's  report,  had  not  been  spoken  to 
at  all,  and  desired  there  might  be  a  further  argument  of  the  case  upon  that  point. 

Accordingly  on  this  day  Williams,  Serjt.,  on  the  part  of  the  Defendant  contended, 
that  as  this  was  an  action  to  lecover  a  penalty,  the  PlaintiflT  should  be  strictly  held  to 
shew  that  the  Defendant  had  committed  the  offence  on  which  the  penalty  attached  ; 
that  as  the  notice  of  a  demand  was  only  served  on  the  turnkey,  it  did  not  appear  that 
it  ever  came  to  the  bands  of  the  Defendant,  and  that  it  clearly  appeared  from  the 
conduct  of  the  Defendant  that  he  had  no  intention  to  withhold  a  copy  of  the  warrant, 
since  he  actually  delivered  one  the  next  day  but  one  after  the  demand  made. 

Best,  Serjt.,  contra,  insisted  that  the  habeas  corpus  act  was  not  to  be  considered 
as  a  penal  statute,  but  on  the  contrary  a  highly  remedial  law ;  that  the  provision  in 
question  was  framed  in  a  different  manner  from  all  penal  provisions  whatsoever,  inas- 
much as  the  Legislature  in  ease  of  the  death  of  the  offending  party  had  given  a  right 
of  action  against  his  executors  and  administrators ;  that  the  title  of  the  statute 
demonstrated  the  intention  of  the  Legislature  to  make  it  a  remedial  law,  it  being 
entitled  "An  act  for  the  better  securing  the  liberty  of  the  subject,  and  for  prevention 
of  imprisonments  beyond  the  seas;"  and  that  it  therefore  required  the  most  liberal 
construction.  He  cited  the  words  of  the  5th  section  of  the  act,  "that  if  any  officer 
or  officers,  his  or  their  under-officer  or  officers,  under-keeper  or  under-keepers,  or 
deputy,  shall  neglect  or  refuse  to  make  the  returns  aforesaid  (viz.  the  returns  to  writs 
of  habeas  corpus),  or  to  bring  the  body  or  bodies  of  the  prisoner  or  prisoners,  accord- 
ing to  the  command  of  the  said  writ,  within  the  times  aforesaid,  or  upon  demand  made 
by  the  prisoner  or  person  in  his  behalf,  shall  refuse  to  deliver,  or  within  the  space  of 
six  hours  after  demand  shall  not  deliver  to  the  person  so  demanding  a  true  copy  of 
the  warrant  or  warrants  of  commitment  and  detainer  of  such  prisoner,  which  he  and 
they  are  [535]  hereby  required  to  deliver  accordingly,  all  and  every  the  head  gaolers 
and  keepers  of  such  prisons  and  such  other  person  in  whose  custody  the  prisoner  shall 
be  detained,  shall  for  the  1st  oft'ence  forfeit  to  the  prisoner  or  party  giieved  the  sum 
of  1001.,  and  for  the  2d  offence  the  sura  of  2001.,  and  shall  and  is  hereby  made  incap- 
able to  hold  or  execute  his  said  office  ;  the  said  penalties  to  be  recovered  by  the  party 
grieved,  his  executors  or  administrators,  against  such  oft'ender,  his  executors  or 
administrators.'  He  then  argued  that  it  appeared  clearly  from  these  words  to  have 
been  the  intention  of  the  Legislature  that  in  case  of  default  by  any  of  the  inferior 
officers,  the  head  gaoler  should  be  responsible,  and  that  this  agreed  with  the  general 
principle  of  law  respondeat  superior  ;  that  the  same  intention  further  appeared  from 
comparing  the  above  section  of  the  act  with  the  2d  section,  which  directs  "that  when- 
soever any  person  or  persons  shall  bring  any  habeas  corpus  directed  unto  any  sheriff 
or  sheriff's  gaoler,  minister,  or  other  person  whatsoever,  for  any  person  in  his  or  their 
custody,  and  the  said  writ  shall  be  served  on  the  said  officer,  or  left  at  the  gaol,  that 
the  said  officer  or  officers,  his  or  their  under-officers,  under-keepers  or  deputies,  shall 
within  three  days  make  return  of  such  writ  and  bring  up  the  body  ;"  for  that  if  the 
gaoler  was  subjected  to  penalties  for  neglecting  to  obey  a  writ  of  habeas  corpus  left 
at  the  gaol,  the  probable  intention  of  the  Legislature  was  that  he  should  also  be  liable 
for  neglecting  to  give  a  copy  of  the  warrant  within  six  hours  after  demand  made  upon 
the  turnkey ;  and  that  if  this  construction  were  not  to  prevail,  the  provisions  might 
be  defeated  by  the  principal  keeping  out  of  the  way. 

Lord  Alvanley,  Ch.  J.  I  assent  to  the  argument  which  has  been  advanced 
in  favour  of  the  Plaintiff,  so  far  as  it  goes  to  state  that  the  habeas  corpus  act  is  a 
remedial  law  ;  and  that  the  Judges  of  every  court  are  bound  to  enforce  its  provisions 
according  to  their  spirit,  in  such  a  manner  as  most  effectually  to  relieve  the  subject 
from  illegal  imprisonment.  But  though  it  be  a  remedial  law  so  far  as  it  respects  those 
persons  for  whose  protection  it  was  framed,  it  is  grievous  in  its  penalties  with  respect 
to  those  persons  who  neglect  the  duties  thereby  imposed  upon  them.  It  is  remedial 
quoad  some  persons,  but  it  is  penal  quo.ad  others.  It  becomes  incumbent  upon  the 
Court  therefore  to  take  care  that  those  who  claim  the  benefit  of  this  act  have  used 
due  diligence  on  their  own  part,  and  that  they  [536]  avail  themselves  of  the  pro- 
visions of  the  act  for  the  real  purpose  of  obtaining  the  rights  intended  to  be  secured 
to  them.     Though  we  are  bound  to  look  with  jealous  eyes  at  all  those  who  may  be 
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suspected  of  having  wilfully  iiifiingod  the  provisioiis  of  this  act,  we  must  still  take 
care  that  uu  person  makes  use  of  so  remedial  a  law  for  the  purpose  of  loading  with 
peindties  those  wlio,  if  they  had  had  notice,  would  not  have  disobeyed  its  directions. 
If  a  prisoner  therefore  be  desirous  of  availing  himself  of  that  part  of  the  statute  which 
inflicts  a  penalty  on  the  gaoler  for  neglecting  to  comply  with  his  demand  of  a  copy  of 
his  warrant  of  commitment,  he  must  .so  conduct  himself  that  there  may  lie  no  reason 
to  suspect  that  the  object  of  his  demand  was  not  a  copy  of  the  warrant,  but  an 
opportunity  to  bring  an  action.  The  ijuestion  then  in  this  case  is,  on  whom  ought 
the  service  of  the  (iemaiid  to  have  been  made]  I  admit  that  it  is  siifKcient  if  the 
service  be  made  upon  the  person  who  has  the  custody  of  the  prisoner  ;  and  that  if  the 
principal  be  not  present  and  accessible  to  the  ))risoner,  that  service  on  the  deputy  who 
at  that  time  has  the  custody  of  the  prisoner  will  make  the  principal  answerable.  But 
in  construing  the  words,  "officer  or  officer.',  his  or  their  under-otficer  or  underofficers, 
under-keeper  or  uiiderkeepers,  or  deputy,"  may  we  not  understand  them  to  relate  to 
the  principal  in  the  first  place,  and  if  he  be  not  present  then  to  any  other  person  who 
in  his  absence  shall  have  the  custody  of  the  gaol?  Can  we  suppose  that  they  were 
intended  to  extend  to  every  porter  at  the  gates  of  the  prison  1  Or  can  we  say  that  a 
turnkey  is  an  under-keeper  within  the  true  meaning  of  the  expressions  ;  it  being  stated 
that  the  gaoler  was  at  that  time  in  the  gaol,  and  therefore  accessible  to  all  the  prisoners? 
The  case  then  stands  thus.  A  prisoner  about  six  o'clock  in  the  evening  puts  into  the 
hands  of  an  ignorant  turnkey  notice  of  a  demand  of  a  copy  of  the  warrant,  directed  to 
the  gaoler  ;  the  tmiikey  is  not  called  as  a  witness  ;  it  does  not  appear  that  the  nature 
or  exigency  of  the  demand  was  explained  to  him,  possibly  he  could  not  read,  and  if 
he  could,  the  notice  does  not  express  the  exigency  of  the  demand,  and  the  turnkey  was 
not  at  the  time  the  keeper,  the  under-keeper,  or  the  deputy,  since  the  princijial  was 
amenable  to  the  notice.  But  was  the  notice  put  into  the  hands  of  the  turnkey  for  the 
purpose  of  obtaining  that  which  was  the  object  of  the  demand  1  It  does  not  appear 
ostensible  that  the  Plaintiff  made  any  inquiry,  or  took  any  pains  that  the  notice  should 
come  to  the  hands  of  the  Defendant ;  yet  there  was  a  [537]  door  to  the  Defendant's 
house  which  opened  into  the  yard  of  the  prison,  and  if  it  had  been  intended  by  the 
Plaintiff  that  the  demand  should  be  literally  complied  with  by  a  delivery  of  a  copy 
of  the  warrant  by  12  o'clock  at  night,  is  it  to  be  conceived  that  he  would  have  been 
so  remiss?  If  indeed  ho  had  been  informed  at  the  door  that  the  Defendant  was  not 
accessible,  leaving  a  notice  at  the  door  might  have  been  sufficient :  for  the  gaoler  is 
bound  to  have  some  person  to  answer  for  him  :  but  I  cannot  think  that  this  service 
upon  a  common  turnkey  is  such  a  reasonable  and  proper  service  as  to  entitle  the 
Plaintiff  to  maintain  an  action  which  seeks  to  recover  a  heavy  penalty  denounced  by 
the  Legislature  against  persons  wilfully  neglecting  their  duty,  in  order  to  facilitate  the 
delivery  of  prisoners  from  illegal  imprisonment.  He  who  seeks  a  remedy  must  dj  his 
part :  and  if  it  appear  to  the  Court  that  his  object  is  not  a  copy  of  the  warrant,  but 
an  action  ;  or  if  by  his  conduct  he  has  brought  the  Defendant  into  a  situation  in  which 
he  would  not  have  been  placed  had  he  had  reasonable  notice,  I  cannot  thiid<  that  the 
efficacy  of  the  statute  will  be  done  away,  by  holding  that  the  Plaintiff  has  not  entitled 
himself  to  maintain  an  action  for  the  penalty  against  a  person  with  whom  he  has  so 
dealt.  Without  therefore  entering  into  any  discussion  upon  the  former  point,  I  am 
of  opinion  that  the  nonsuit  was  right. 

Hkath,  J.  I  entirely  concur  in  opinion  with  my  Lord  ;  but  as  this  is  a  matter 
of  consequence,  and  respects  an  act  which  is  deservedly  popular,  I  shall  deliver  my 
opinion  the  more  at  large.  In  the  first  place,  therefore,  though  I  admit  that  this  is  a 
remedial  statute,  (and  if  I  know  my  own  heart,  I  should  be  the  last  person  to  concur 
in  any  decision  tending  to  weaken  this  act,  which  was  made  to  secure  the  liberty  of 
the  subject,)  yet  I  consider  it  as  penal  with  respect  to  this  Defendant.  We  must  there- 
fore take  particular  care  that  its  provisions  are  not  perverted  to  purposes  of  iniquity 
and  oppres.sion.  The  governor  of  the  gaol  being  present,  I  think  it  was  necessary 
that  the  Plaintiff  or  some  person  on  his  behalf  should  have  made  a  demand  on  him  ; 
or  shoidd  at  least  have  demanded  access  to  him.  It  does  not  appear  but  that  if  any 
person  had  desired  to  see  the  governor,  he  might  have  done  so.  Instead  of  this  a 
notice  is  put  into  the  hands  of  the  turnkey,  without  any  explanation  of  its  contents  ; 
the  governor  being  at  that  time  in  the  gaol.  I  agree  that  the  second  and  fifth  sections 
of  the  act  must  receive  the  same  interpretation.  The  reasonable  construction  is,  that 
[538]  if  the  governor  be  present  there  is  then  no  deputy  or  under-keeper  on  whom 
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the  service  can  be  raafle  ;  but  if  the  governor  be  not  present  then  the  deputy  may  be 
served  ;  and  if  the  deputy  have  no  deputy,  then  in  the  absence  of  the  deputy  service 
may  be  made  on  the  turnkey,  or  may  be  left  at  the  gaol,  for  it  is  the  duty  of  the 
governor  to  leave  some  person  in  his  place.  The  rule  respondeat  superior  only  applies 
where  the  superior  is  absent.  This  being  the  case,  according  to  ray  apprehension  of 
the  second  and  fifth  sections  of  the  act,  the  service  of  the  notice  was  not  sufficient.  I 
am  therefore  of  opinion  that  the  action  in  this  case  is  not  maintainable,  especially  as 
there  is  reason  to  believe  that  this  service  of  the  notice  was  only  intended  as  a  snare 
to  entrap  the  Defendant. 

ROOKE,  J.  I  should  be  as  unwilling  as  any  man  to  concur  in  any  thing  injurious 
to  the  rights  of  the  subject.  The  habeas  corpus  is  a  very  wise  and  beneficial  statute  : 
and  the  Judges  have  always  been  disposed  to  put  such  a  construction  upon  it  as  will 
favour  the  real  liberty  of  the  subject.  But  we  must  be  careful  that  those  acts  which 
have  been  made  for  the  benefit  of  the  subject,  are  not  turned  into  engines  of  oppres- 
sion :  nor  must  we,  under  the  idea  of  promoting  general  liberty,  withhold  that  degree 
of  favour  from  individuals  which  is  consistent  with  the  security  of  the  public.  It 
appears  to  me  therefore  that  gaolers  are  entitled  to  all  the  protection  which  the  law 
can  afford  them  consistently  with  the  liberty  of  the  subject.  By  the  fifth  section  of 
the  act  it  is  provided,  that  if  any  ofiicer,  his  under-officers,  under-keepers,  or  deputy, 
shall  neglect  or  refuse  to  make  return  to  a  writ  of  habeas  corpus,  or  bring  up  the 
body,  as  directed  by  the  second  section,  or  upon  demand  made  shall  refuse  or  neglect 
to  deliver  within  six  hours  a  copy  of  the  warrant  of  commitment,  the  head-gaolers  and 
keepers,  and  such  other  persons  in  whose  custody  the  prisoner  shall  be  detained,  shall 
be  liable  to  a  penalty.  Now  I  think  the  true  construction  of  this  latter  part  of  the 
act  is,  that  if  the  gaoler  be  within  the  gaol  and  accessible,  the  demand  must  be  made 
on  him  ;  but  if  he  be  not  accessible  it  may  be  made  on  the  deputy.  At  any  rate,  how- 
ever, the  demand  should  have  been  served  in  such  a  way  that  the  person  to  whom  it 
was  delivered  should  understand  its  nature,  and  some  pains  should  have  been  taken 
that  it  should  come  to  the  hands  of  the  piincipal.  On  this  view  of  the  statute,  and 
of  the  circumstances  of  this  case,  I  can  neither  reconcile  it  to  justice  nor  to  a  love  of 
liberty  to  hold  that  [539]  the  Defendant  in  this  action  is  liable  to  the  penalty.  Such 
a  doctrine  would  be  founded  on  no  principle  but  that  of  oppression.  In  this  case  I 
suspect  that  the  notice  was  delivered  for  the  express  purpose  of  founding  an  action  ; 
and  if  it  be  possible  that  the  provisions  of  the  statute  should  be  so  perverted,  it  is  our 
duty  to  take  care  that  such  a  perversion  should  be  prevented. 

Chambre,  J.  I  entirely  concur  with  the  rest  of  the  Court  in  the  construction  which 
has  been  put  upon  this  statute,  and  I  have  little  to  add  to  what  has  already  been  said. 
There  is  no  doubt  that  this  act  is  to  be  considered  as  a  remedial  act,  and  indeed  the 
most  highly  remedial  act  which  stands  upon  the  statute  book.  But  the  most  remedial 
act  may  contain  penal  clauses ;  and  if  the  argument  which  has  been  urged  on  the  part 
of  the  Plaintiff  were  sound,  this  act  would  be  most  oppressive  in  its  consequences  ; 
since  it  might  subject  a  person  to  heavy  penalties,  and  perhaps  to  an  incapacity  to 
hold  his  office,  though  he  might  be  as  innocent  as  any  man  living.  It  is  true  that  the 
disability  to  hold  the  office  is  not  incurred  upon  the  first  conviction  ;  but  the  first 
conviction  is  one  step  towards  it,  and  if  a  person  may  innocently  become  liable  to  a 
first  conviction,  he  may  in  the  same  manner  become  liable  to  a  second.  This  statute 
therefore  is  highly  penal  in  these  respects.  At  the  same  time  we  must  not  fritter 
away  the  salutary  provisions  of  the  act  by  too  liberal  a  construction.  The  words  of 
the  statute  "officer  or  officers,  his  or  their  under-officer  or  under-officers,  under-keeper 
or  under-keepers,  or  deputy,"  are  all  descriptive  of  the  persons  having  the  actual 
custody  of  the  prisoner  at  the  time,  and  if  there  were  any  doubt  upon  this  point,  I 
think  that  the  conclusion  of  the  clause  which  subjects  "the  head-gaolers  and  keepers 
of  such  prisons,  and  such  other  person  in  whose  custody  the  prisoner  shall  be 
detained  "(a),  to  the  penalties,  would  operate  strongly  to  explain  that  doubt.    Whatever 

(a)  It  may  be  observed,  however,  that  the  expression  "  other  person  having  prisoners 
in  his  custody,"  is  used  in  the  second  section  to  denote  the  superior  officer  of  the  prison, 
ill  contradistinction  to  his  under  officers  :  it  should  seem  therefore  that  when  the  fifth 
section  provides  that  in  case  of  any  default  either  of  the  superior  or  inferior  officers, 
"the  head  gaolers  and  keepers,  and  such  other  persons  in  whose  custody  the  prisoner 
shall  be  detained,"  shall  be  liable  to  the  penalty,  it  must  be  construed  to  impose  the 
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the  views  of  the  PlaintilT  may  have  been  in  biinging  this  action,  she  has  certainly  not 
proved  her  case  as  satisfactorily  as  she  might  have  done  ;  she  has  been  remiss  in  not 
calling  the  turnkey  to  shew  at  what  [540]  time  the  notice  came  to  the  hands  of  the 
Defendant.  Service  on  a  turnkey  may  be  good  for  many  purposes,  but  we  must  look 
to  the  nature  of  the  present  demand  in  order  to  decide  whether  it  be  good  or  not 
in  this  particular  case.  It  is  the  duty  of  a  turnkey  to  take  care  of  the  door  ;  could  he 
therefore  have  complied  with  this  demand'?  If  then  the  demanci  never  came  to  the 
hands  of  the  principal,  where  is  the  justice  and  where  is  the  advantage  to  the  [)ublic 
in  subjecting  him  to  the  penalty  for  non-compliance  with  the  demand  ^  U|ion  the 
whole,  I  am  perfectly  satisfied  with  the  construction  which  has  been  put  upon  this  Act 
of  Parliament. 

Rule  discharged. 

ScHOLEY  V.  Daniel.     Nov.  20th,  1801. 

A.  being  indebted  to  B.  in  7001.  applied  to  C.  to  lend  him  that  sum,  who  agreed  so 
to  do  ()rovidcd  A.  would  allow  him  to  deduct  therefrom  801.  due  from  B.  to  himself 
upon  stock-jobbing  transactions.  Accordingly  C.  advanced  6201.  and  A.  gave  him 
a  promissoiy  note  for  7001.  A.  then  paid  over  to  B,  the  6201.  who  gave  him  a 
discharge  for  the  whole  7001.  The  pioiuiseory  note  for  7001.  given  by  A.  being 
paid  when  due,  B.  brought  an  action  against  C.  to  recover  801.  as  money  had  and 
received  by  C.  to  his  use.  Held  that  B.  could  not  maintain  the  action,  but  that  it 
must  be  brought  by  A.  if  by  ;vny  one. 

This  was  an  action  for  money  had  and  received. 

At  the  trial  before  Lord  Alvanlry,  Ch.  J,  at  the  Guildhall  Sittings  after  last  Term, 
it  appeared  that  the  Plaintiff's  son  being  indebted  to  him  in  the  sum  of  7001.  and 
being  pressed  for  piyment,  represented  his  situation  to  the  Defendant,  and  applied  to 
him  for  the  loan  of  7001.  ;  the  Defendant  answered  that  he  would  have  nothing  to 
do  with  the  PlaintifT,  for  that  the  Plaintiff  was  already  in  his  debt  upon  stock-jobbing 
transactions  to  the  amount  of  801.  which  he  had  refused  to  pay  ;  but  that  he,  the 
Defendant,  would  lend  the  Plaintiff's  son  the  money  if  ho  would  allow  him  to  deduct 
the  801.  which  his  father  owed;  that  the  Plaintiff's  son  acceded  to  this  ofl'er,  and 
accordingly  received  6201.  from  the  Defendant,  and  gave  the  latter  his  promissory  note 
for  7001.  anii  lodged  with  him  the  lease  of  a  house  as  a  collateral  security ;  that  the 
Plaintiff's  son  repaid  his  father  6201.  and  that  his  father  resolving  that  the  Defendant 
should  not  retain  the  801.  gave  his  son  credit  in  the  account  for  the  801.  which  he  had 
paid  to  the  Defendant,  and  considered  the  debt  between  his  son  and  himself  satisfied  ; 
the  note  for  7001.  being  paid  when  due  and  the  lease  restored  to  the  son,  the 
present  Plaintiff  commenced  this  action  to  recover  the  801.  which  the  Defendant,  in 
order  to  repay  himself  a  debt  founded  on  [541]  an  illegal  consideration,  had  deducted 
from  the  7001.  advanced  to  his  son.  A  verdict  was  taken  for  the  Plaintiff,  reserving 
liberty  to  the  Defendant  to  move  the  Court  that  this  verdict  should  be  set  aside  and  a 
nonsuit  entered. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose, 

Best,  Serjt.,  now  shewed  cause,  and  contended  that  it  appeared  clearly  from  the 
evidence  that  the  Defendant  had  obtained  money  without  consideration  which  he  had 
no  right  to  retain,  but  that  the  oidy  question  was,  who  ought  to  have  brought  the 
action  1  That  the  Plaintiff's  son,  having  received  credit  in  account  for  the  amount  of 
the  sum  retained,  had  no  cause  to  complain,  and  that  he  therefore  could  not  be  entitled 
to  any  action  against  the  Defendant ;  but  that  the  father,  who  was  the  only  loser  by 
the  transaction,  had  clearly  a  right  to  maintain  this  action,  the  object  of  which  was 
to  recover  that  sum  of  money  from  the  Defendant,  which  he  unjustly  retained,  and 
which  the  Plaintiff  ought  to  receive. 

Shepherd  and  Bayley,  Serjts.,  insisted  that  as  the  money  which  had  been  received 
by  the  Defendant  was  neither  paid  by  the  Plaintiff  nor  with  his  money,  he  could  not 
be  entitled  to  maintain  this  action  ;  and  that  any  transaction  between  the  Plaintiff  and 
his  son,  to  which  the  Defendant  was  no  party,  could  not  vary  the  case. 

penalty  upon  the  superior  officers  of  the  prison  only,  and  not  on  the  person  in  whoso 
actual  custody  the  prisoner  may  be  at  the  time. 
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Lord  Alvanley,  Ch.  J.  This  is  not  money  had  and  received  to  the  use  of  the 
father.  The  son  has  thought  fit  to  pay  a  sum  of  money  to  the  Defendant,  but  there 
was  no  transaction  between  the  Defeiidant  and  the  father.  There  was  no  undertaking 
either  express  or  implied  ou  the  part  of  the  Defendant  to  repay  this  money  to  the 
Plaintiff;  and  the  Plaintiff's  son,  if  any  one,  ought  to  have  brought  the  action. 

Heath,  J.  I  think  there  Cin  be  no  doubt  on  the  question.  It  was  the  policy  of 
the  common  law  to  forbid  the  transfer  of  rights  of  action.  If  this  were  not  forbidden, 
men  would  often  pay  the  debts  of  others  and  bring  actions  upon  them,  to  the  great 
increase  of  litigation. 

llooKE  and  Chambre,  Js.  were  of  the  same  opinion. 

Rule  absolute. 


[542]     KoE  EX  DEM.  Pellatt  and  Others  v.  Ferrars,  Clerk.     Nov.  20th,  1801. 

J.  S.  demised  lands  to  the  rector  of  1).  for  40  years  at  a  certain  rent ;  in  the  lease 
the  rector,  aftei'  covenanting  for  payment  of  the  rent,  further  granted  to  J.  S.  the 
tithe  of  oats  of  the  parish  of  D.  ;  the  lease  also  contained  a  proviso  for  re-entry  in 
case  the  rent  should  be  in  arrear,  or  J.  S.  his  heirs,  &c.  should  be  disturbed  by  the 
rector  or  his  assigns  in  the  receipt  of  the  tithe,  and  concluded  with  a  covenant  on 
the  part  of  J.  S.  that  the  rector  should  quietly  enjoy  the  lands  under  the  covenants, 
grants,  and  agreements  contained  in  the  lease.  After  the  expiration  of  the  lease 
the  rectors  continued  to  hold  the  land,  but  withheld  the  rent  for  more  than  20  years, 
the  heirs  of  J.  S.  at  the  same  time  continuing  to  take  the  tithe  of  oats,  and  some 
confusion  existing  as  to  the  respective  rights  of  the  rector  and  the  heirs  of  J.  S.,  the 
latter  being  portionists  of  the  tithes  of  the  parish.  Held  that  the  possession  of  the 
land  by  the  rector  was  not  adverse,  so  as  to  let  in  the  operation  of  the  statute  of 
limitations, — If  the  Defendant  give  in  evidence  an  answer  in  Chancery  of  the  Plaintifi', 
it  will  not  entitle  the  Plaiiititf  to  avail  himself  of  any  matters  contained  in  such  answer 
which  are  only  stated  as  hearsay.     Semb.(a). 

This  ejectment  was  tried  before  Heath,  J.,  at  the  Lent  Surrey  Assizes,  and  a 
verdict  found  for  the  Plaintiff  as  to  certain  lands  called  The  Sharps,  situate  in  the 
parish  of  Baddington,  subject  to  the  opinion  of  the  Court,  whether  the  Plaintiff's  right 
of  recovery  in  this  action  was  not  barred  by  the  statute  of  limitations. 

The  lessors  of  the  Plaintiff,  who  were  lords  of  the  manor  of  Beddingtou,  sought 
to  recover  these  lands  as  parcel  of  the  manor,  and  the  Defendant,  who  was  rector  of 
the  parish  of  Beddington,  disputed  their  title,  claiming  them  as  parcel  of  the  rectorial 
glebe.  The  lords  of  the  manor  of  Beddington  had  the  right  of  presentation  to  the 
rectory  ;  and  were  also  entitled  to  a  portion  of  the  tithes.  At  various  times  there  had 
been  a  mutual  iuteichange  of  lands  and  tithes  between  the  lords  of  the  manor  and 
the  rectors,  which  had  given  rise  to  much  confusion  concerning  their  respective  rights. 
To  prove  possession  in  the  lessors  of  the  Plaintiff  a  deed  was  produced,  dated  on  the 
18th  of  November  1703,  by  which  the  then  lords  of  the  manor  demised  to  one  Eichard 
Reddall,  parson  of  Beddington,  the  lands  in  question  (among  others)  for  40  years, 
"yielding  and  paying  therefore  yearly  during  the  said  term,  the  sum  of  forty-three 
shillings  and  fourpence,  and  also  paying  and  delivering  yearly  during  the  said  term  at 
the  barn-door,  in  the  yard  of  the  mansion-house,  all  the  lythe-straw  both  of  wheat  and 
rye  coming  and  growing  within  the  parish  of  Beddingtou,  and  also  7  quarters  of  wheat, 
4  quarters  of  rye,  and  30  quarters  of  barley."  The  deed  then  went  on,  "and  the  said 
Richard  Reddall,  for  himself,  his  executors,  &c.  doth  covenant,  promise,  and  grant  to 
and  with  the  said  Sir  J.  J.  &c.  (the  lords  of  the  manor),  their  heirs,  &c.  that  he,  the 
said  Richard  Reddall  shall  not  only  well  and  truly  pay,  or  cause  to  be  paid  from  time 
to  time,  and  at  all  times  during  the  continuance  of  this  present  demise,  unto  the  said 
Sir  J.  J.  &c.  their  heirs,  &c.  the  said  yearly  rent  of  forty-three  shillings  anil  fourpence 
at  the  said  mansion-house,  but  also  shall  and  williieliver  the  said  titbe-stiaw,  together 
with  the  said  wheat,  rye,  and  barley,  in  such  manner  and  form  as  [543]  the  same 
shall  grow  due  and  payable  by  virtue  of  these  presents ;  and  further  the  said  Richard 

(a)  Vide  Kahl  v.  Jansen,  4  Taunt.  565. 
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Redilall  doth  grant  unto  iho  said  Sir  J.  J.  &c.  their  heirs,  &o.  that  they  shiiU  have 
and  enjoy  all  the  lilhe-oals  hereafter  to  be  arising  or  growing  within  the  said  parish 
of  Beddinglon,  to  be  yearly  taken  by  the  said  Sir  J.  J.  &c'.  their  heirs,  il'c.  during  the 
said  terra  (except  the  tithes  of  the  glebe  lands  and  portionary  hereby  demised,  while 
it  is  ill  the  said  parson's  own  occupation) ;  provided  always  that  if  the  said  yearly 
rent  of  furty-tliiee  shillings  and  fourpence,  or  any  part  thereof,  shall  be  behind  and 
unpaid  by  the  space  of  one-and-tweiity  days,  next  after  any  of  the  feast-days  on  which 
the  same  ought  to  be  paid  as  aforesaid,  being  lawfully  demanded,  or  if  the  said  corn 
or  straw  above-mentioned  be  not  well  and  truly  delivered  in  manner  and  form  afore- 
said, within  14  days  next  after  request  thereof  made  as  aforesaid,  or  if  the  said  Sir 
J.  J.  &c.  their  heirs,  &c.  shall  bo  molested  or  trt)ubled  by  the  said  liichard  Reddail 
or  his  assigns,  in  taking  or  enjoying  the  said  tithe-oats  by  these  presents  mentioned 
to  be  granted  as  aforesaid,  that  then  and  from  thenceforth  it  shall  and  may  be  lawful 
for  the  said  Sir  J.  J.  &c.  their  heiis,  &c.  into  the  said  demised  premises,  with  all  and 
singular  their  appurtenances  to  re-enter,  and  the  same  to  have  again  as  in  their  former 
estate."  At  the  conclusion  of  the  deed  there  was  a  covenant  by  the  loids  of  the 
manor,  that  "the  said  liichard  Kcddall  and  his  assigns  shall  quietly  and  peaceably 
enjoy  the  said  demised  premises,  paying  the  yearly  rent,  and  under  the  covenants, 
grants,  and  agreements  before  in  these  presents  contained,  without  any  lawful  let  or 
interiuption  of  them,  the  said  Sir  J.  J.  ite.  their  heirs,  ifec.  during  the  said  term." 
To  rebut  this  evidence,  and  shew  an  adverse  possession,  the  Defendant  read  an  answer 
to  a  bill  in  equity  of  a  late  date,  filed  by  himself  against  the  lessors  of  the  Plaintiff, 
for  an  account  of  the  tithe  of  oats  which  he  then  claimed,  in  which,  though  they  did 
not  mention  the  dee<l  of  1703,  yet  they  referred  to  a  similar  lease  of  a  much  older 
date,  and  stated  that  such  leases  had  from  time  to  lime  been  granted  to  the  rectors  by 
the  lords  of  the  manor,  and  that  about  1753,  upon  some  dispute  between  Sir  N.  H. 
Carew,  the  then  loid  of  the  manor,  and  the  Reverend  John  Pryce,  then  incumbent  of 
the  living  of  Beddington,  the  latter  taking  advantage  of  the  former  bejng  a  man  of 
an  indolent  temper  and  inattentive  to  business,  withheld  the  rents  reserved  on  the 
lands  in  question,  but  permittetl  him  [544]  to  continue  to  take  the  tithe  of  oats. 
Upon  the  above  part  of  the  answer  being  read  in  evidence  by  the  Defendant,  the 
counsel  for  the  Plaintiff  also  read  the  following  sentence  from  the  same  answer : 
"That  the  lessors  of  the  Plaintiff  had  heard  as  truth  that  the  said  John  Pryce  did 
pay  or  deliver  to  the  said  Sir  N.  II.  Carew  divers  quantities  of  corn  ami  straw,  and 
that  the  said  Sir  N.  H.  Carew  did  receive  the  tithe  of  oats  within  the  said  jiarish  ; " 
which  corn  and  straw  he  insisted  were  delivered  by  way  of  render,  and  the  tithe  of 
oats  received  in  consideration  of  the  demise,  and  on  the  footing  of  the  several  agree- 
ments contained  in  the  several  leases.  No  rent  appeared  to  have  been  paid  by  the 
rectors  of  Beddington  to  the  lords  of  the  manor  since  the  year  1753  ;  but  the  latter 
continued  to  take  the  tithe  of  oats  until  a  decree  made  in  favour  of  the  rector  in  con- 
sequence of  the  above-mentioned  bill  in  equity.  The  present  Defendant  was  instituted 
to  the  living  of  Beddington  in  the  year  1782,  and  it  was  not  till  after  that  period 
that  the  lease  of  1703,  which  had  been  lost,  was  discovered. 

A  rule  nisi  for  setting  aside  the  verdict  having  been  obtained  in  Easter  Term  last, 
the  case  was  argued  bj'  Best,  Sorjt.,  for  the  Plaintiff's,  and  Shepherd  and  Bayley, 
Serjls,  for  the  Defendant,  and  the  Court  took  time  to  consider  of  their  opinion,  during 
which  time  Lord  Alvanley  succeeding  to  the  situation  of  Chief  Justice,  it  was  again 
argued  on  a  former  day  in  this  Term  by  the  same  counsel. 

Arguments  for  the  Plaintiffs.  It  is  perfectly  clear  that  the  statute  of  limitations 
cannot  operate  unless  an  adverse  pissession  in  the  Defendant  be  satisfactorily  estab- 
lished. Now  in  the  present  case  the  possession  of  the  several  incumbents  of  the 
living  of  Btddington  must  be  deemed  the  possession  of  the  loids  of  the  manor  of 
Beddington  until  a  very  strong  case  can  be  made  out  to  prove  that  the  tenancy  under 
which  the  former  originally  came  into  possession  of  the  promises  had  completely 
determined.  But  here,  though  the  rents  reserved  in  the  lease  of  1703  have  not  been 
paid  for  above  20  years  to  the  lords  of  the  manor,  still,  as  the  latter  have  been 
permitted  to  take  the  lithe  of  oats  up  to  a  very  recent  period,  the  posses.sion  of  the 
incumbent  is  a  mere  possession  by  consent  of  the  lords  ;  for  as  long  as  any  part  of 
the  rent  reserved  continues  to  bo  paid,  the  possession  is  not  adverse.  It  is  to  be 
observed,  that  the  grant  of  the  tithe  of  oats  to  the  lords  of  the  manor  is  not  contained 
iu  a  distinct  deed,  but  is  part  of  that  very  lease  under  which  the  [545]  lauds  in  dis- 
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pute  were  demised  to  tbe  incumbents  of  the  living,  and  forms  one  of  the  express 
terms  of  the  deed.  It  is  true  that  it  is  not  part  of  the  reddendum  ;  but  being  inserted 
in  the  same  deed,  it  must  be  taken  to  be  part  of  the  consideration  of  the  demise. 
That  it  was  part  of  the  consideration  is  manifest  from  the  clause  of  re-entry  which  is 
limited  to  take  effect  not  only  in  case  of  the  rent  being  behind  or  unpaid,  but  in  case 
the  lords  of  the  manor  should  be  molested  or  troubled  in  taking  the  tithe  of  oats. 
And  this  is  strongly  confirmed  by  the  covenants  on  the  part  of  the  lords  of  the  manor 
with  which  the  deed  concludes  ;  that  the  lessee  shall  quietly  enjoy  the  premises, 
"  paying  the  yearly  rent,  and  under  the  covenants,  grants,  and  agreements  before  in 
these  presents  contained."  Possibly  in  the  year  1753  the  Carew  family  finding  the 
rent  reserved  too  large,  agreed  with  the  then  rector  to  allow  him  to  retain  the  lauds 
in  question  for  the  single  consideration  of  the  tithe  of  oats,  remitting  all  the  other 
renders. 

Arguments  for  the  Defendant.  Had  the  incumbents  of  the  living  of  Beddington 
been  holding  up  to  the  present  period  under  an  existing  lease,  their  refusal  to  pay 
rent  would  not  have  created  an  adverse  possession.  But  here  the  lease  under  which 
the  tenancy  commenced,  expired  in  1743,  since  which  time  they  have  claimed  to  hold 
proprio  jure.  The  refusal  to  pay  the  rent  was  a  disclaimer  of  the  title  of  the  lords  of 
the  manor,  and  if  the  latter  really  had  title  they  might  then  have  brought  their  eject- 
ment, to  support  which  no  notice  to  quit  would  have  been  necessary.  It  is  true  that 
the  lords  of  the  manor  have  been  permitted  to  take  the  tithe  of  oats  :  but  that  permis- 
sion only  continued  because  the  incumbents  did  not  know  under  what  title  the  lords 
of  the  manor  claimed  the  tithe;  and  at  any  rate  was  a  permission  by  the  incumbents 
in  their  character  of  parsons  and  not  in  their  character  of  tenants.  It  would  have 
been  a  very  different  case  had  it  been  in  evidence  that  the  incumbents  knew  that  they 
had  the  common  law  right  to  the  tithe  of  oats  ;  and  that  the  lords  of  the  manor  could 
not  claim  it  except  as  a  render  for  the  lands  in  question.  The  mere  taking  of  the 
tithe  is  not  sufficient  to  defeat  the  adverse  possession,  unless  it  has  been  taken  eo 
intuitfl  as  rent.  Indeed  it  appears  that  the  incumbents  refused  to  permit  the  lords 
of  the  manor  to  take  that  which  was  expressly  reserved  as  the  rent;  it  is  therefore  to 
be  presumed  that  they  were  suffered  by  the  incumbents  to  take  the  tithe  of  oats 
under  the  [546]  apprehension  that  they  were  entitled  to  them  in  some  other  right 
than  that  which  grew  out  of  the  lease,  and  probably  the  confusion  arose  from  the 
circumstance  of  their  being  portionists  of  the  tithe  together  with  the  rector.  Besides 
the  grant  of  the  tithe  of  oats  is  perfectly  distinct  from  the  reservation  of  the  rent; 
and  although  it  is  provided  that  the  lords  of  the  manor  shall  have  a  right  to  enter 
upon  the  land  in  case  of  their  being  disturbed  in  taking  the  tithe,  yet  it  does  not 
follow  that  the  tenure  of  the  land  depends  on  the  incumbents  suffering  the  lords  of 
the  manor  to  take  the  tithe.  It  does  not  lie  on  the  Defendant  to  make  out  a  strong 
case  of  adverse  possession,  but  on  the  Plaintiff  to  establish  his  own  title  clearly  and 
satisfactorily. 

Lord  Alvanley,  Ch.  J.  If  the  rules  of  law  will  permit  me  to  do  otherwise,  I 
shall  be  very  sorry  to  give  any  countenance  to  the  defence  which  has  been  resorted  to 
in  the  present  case.  And  the  more  so,  because  the  two  parties  in  ascertaining  their 
respective  rights  meet  upon  very  unequal  terms  ;  the  one  as  the  representative  of  the 
church,  being  barred  by  no  lapse  of  time  in  the  claim  of  any  dormant  rights,  whereas 
the  other  has  to  encounter  the  difficulties  opposed  to  him  by  the  statute  of  limitations. 
It  is  not  disputed  that  the  premises  in  question  were  demised  to  the  rectors  of 
Beddington  by  the  predecessors  of  the  piesent  lessors  of  the  Plaintiffs,  reserving  to 
themselves  certain  rents,  and  also  the  tithe  of  oats  within  the  parish.  Since  the  year 
1753  the  rectors  have  ceased  to  pay  the  rents  reserved  in  the  lease,  but  the  Carew 
family  have  continued  to  receive  the  tithe.  Possibly  therefore  at  the  time  at  which 
the  rents  were  withheld,  it  was  agreed  between  the  then  rector  and  the  representative 
of  the  Carew  family,  that  if  the  latter  were  permitted  to  receive  the  tithe  as  before, 
the  former  shoid'J  be  permitted  tj  retain  the  land  demised.  Considering  therefore 
that  this  is  a  question  to  be  submitted  to  a  jury,  and  understanding  from  the  learned 
Judge  who  tried  the  cause,  that  whatever  was  contested  at  the  trial  was  submitted  by 
him  to  the  jury,  I  am  of  opinion  that  the  present  verdict  ought  not  to  be  disturbed. 

He.\TH,  J.  The  doctrine  of  remitter  furnishes  a  strong  analogy  in  favour  of  the 
present  lessors  of  the  Plaintiffs;  for  the  rule  is,  that  a  man  who  is  in  by  a  puisne 
estate  shall  be  remitted  without  any  acts  of  his  own,  but  by  mere  operation  [547]  of 
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law  to  his  eigne  oslatc  (a).  Now  ihal  lule  seems  to  me  very  applicable  lo  the  present 
case,  fur  it  is  cleai'  that  the  Carew  family  continued  to  receive  the  tithe  of  oats,  and 
therefore  should,  as  it  appears  to  me,  be  held  to  have  received  them  in  that  right  which 
they  acquired  under  the  demise  by  which  they  granted  the  premises  in  question. 
Besides,  it  is  to  bo  recollected  that  this  question  arises  upon  the  statute  of  limitations, 
vvhich  always  receives  a  strict  construction  from  the  Courts. 

KoOKE,  J.  It  is  clear  that  the  Carew  family  and  the  rectors  of  Beddington  agreed 
to  create  the  relation  of  landloid  and  tenant  between  themselves  by  the  lease  of  1703, 
and  up  to  the  present  time  the  one  has  continued  to  receive  the  tithe  antl  the  other 
to  hold  the  land.  The  present  rector  attempts  to  avail  himself  of  a  rule  of  law  highly 
favourable  to  the  church,  by  which  he  may  without  any  limitation  of  time  reclaim  the 
tithe  granted  as  a  consideration  for  the  enjoyment  of  the  land  in  question  by  his 
predecessor,  and  yet  prevent  the  Carew  family  from  reclaiming  their  land  by  setting 
up  the  statute  of  limitations  in  bar  of  their  demand.  This  is  so  unjust  that  I  shall 
be  glad  to  find  out  any  ground  upon  which  we  may  be  enabled  to  defeat  his  attempt. 
Now  it  does  appear  to  me  that  the  former  rectors  of  the  parish  may  be  presumed  to 
have  intended  to  do  justice,  and  therefore  to  have  permitted  the  Carew  family  to 
receive  the  tithe  of  oats  hy  way  of  compensation  for  the  land  which  they  continued 
to  hold.  If  so,  the  present  rector  not  having  succeeded  to  the  living  till  1782,  the 
possession  of  the  premises  in  question  w;is  not  adverse  up  to  that  period,  and  since 
that  period  20  years  have  not  elapsed.  Upon  the  whole  therefore  I  think  there  ought 
uot  to  be  a  new  trial. 

Chambre,  J.  Upon  this  question  I  have  entertained  considerable  doubts;  nor 
indeed  is  my  mind  altogether  free  from  doubts  at  the  present  moment.  Those  doubts 
do  not  respect  the  justice  of  the  case,  for  that  is  most  clearly  with  the  lessors  of  the 
Plaintiff.  [548]  I  am  not  intleed  altogether  without  suspicion  that  the  contract 
entered  into  between  the  rectors  of  Beddington  and  the  Carew  family  originated  in 
simony  ;  the  latter  reserving  to  themselves  much  more  than  they  were  entitled  to 
under  the  name  of  a  compensation  for  the  manor-house  and  lands.  But  however  that 
may  be,  it  will  not  atiect  the  present  question.  If  this  case  were  to  be  again 
submitted  to  a  jury,  I  think  they  might  fairlj^  conclude  that  in  1753  the  then  rector 
of  Beddington  quarielled  with  the  terms  of  his  lease,  and  though  he  refused  to 
continue  the  stipulated  renders  to  the  Carew  family,  yet  permitted  them  to  receive  the 
tithe  of  oats.  Possibly  at  the  trial  the  question  was  not  put  to  the  jury  quite  so  fully 
as  it  might  have  been,  but  reserved  rather  too  much  as  a  dry  point  of  law.  Indeed 
could  I  be  convinced  that  the  juiy  had  considered  and  decided  the  precise  question, 
my  doubts  would  be  removed.  Certainly  in  the  litigation  of  their  respective  rights, 
these  parties  contend  on  very  unequal  terms;  the  rector  availing  himself  of  a  maxim 
of  law  in  favour  of  the  church  to  which  the  Carew  family  as  laymen  cannot  resort. 
The  poi[it  however  which  in  this  case  has  most  embarrassed  my  mind,  is  the  degree 
of  positive  proof  drawn  from  the  answer  in  Chancery  of  the  lessors  of  the  Plaintiff 
in  their  own  favour.  It  is  true  that  it  was  introduced  into  the  cause  by  the  Defen- 
dant, on  whose  behalf  some  parts  of  the  answer  was  read.  But  in  those  parts  on 
which  the  lessors  of  the  Plaintiff  relied,  they  speak  only  to  what  they  "have  heard 
as  tiuth."  I  think  that  was  not  admissible  evidence,  for  it  appears  to  mo  that  where 
one  pai  ty  reads  a  part  of  the  answer  of  the  other  party  in  evidence,  he  makes  the 
whole  admissible  only  so  far  as  to  waive  any  objection  to  the  competency  of  the 

{a)  With  respect  to  this  analogy  however  it  is  to  be  observed,  that  remitter  never 
operates  to  devest  a  tortious  freehold,  in  order  to  revest  a  rightful  term  for  years, 
the  latter  title  being  of  no  esteem  in  the  law.  2  Roll.  Abr.  tit.  Remitter,  F.,  fo.  420, 
1.  35.  Com.  Dig.  tit.  Remitter,  c.  7.  But  the  right  to  the  tithe  claimed  by  the 
Carew  family  as  portionists  was  a  freehold,  whereas  the  right  derived  under  the 
lease  was  but  a  right  to  take  from  year  to  year,  arising  out  of  the  implied  assumpsit 
which  resulted  from  the  Defendant  holding  over  the  lands  in  question  after  the 
expiration  of  the  lease.  It  may  further  be  observed,  that  as  the  Carew  family  never 
had  been  out  of  possession  of  the  tithe  from  the  time  when  the  lease  was  granted  to 
the  time  when  the  Defendant  was  instituted  to  the  rectory,  if  any  right  to  the  tithe 
under  the  implied  assumpsit  remained  in  them  at  this  latter  period,  the  right  and  the 
possession  never  having  been  separated,  the  estate  was  complete  without  the  operation 
of  remitter. 
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testimony  of  the  party  making  the  answer,  and  that  he  does  not  thereby  admit  as 
evidence  all  the  facts  which  may  happen  to  have  been  stated  by  way  of  hearsay  only 
in  the  course  of  the  answer  to  a  bill  filed  for  a  discovery  (a)'.  This  point  does  not 
indeed  appear  to  have  been  contested  at  the  trial.  Had  it  been  contested  I  should 
have  [549]  thought  the  Court  bound  to  send  the  case  down  to  a  new  trial.  Upon  the 
whole,  however,  I  am  disposed  to  concur  with  my  Lord  and  my  brothers,  that  there 
ought  not  to  be  a  new  trial  in  this  case. 
Rule  discharged. 

M'CoNNELL  V.  Hector.    Nov.  23d,  1801. 

In  an  action  of  trespass  directed  by  the  Lord  Chancellor  to  try  a  question  of  bank- 
ruptcy the  Court  of  C.  B.  will  not  restrain  the  Defendant  from  pleading  the  general 
issue  together  with  special  justifications. 

Marshall,  Serjt.,  shewed  cause  against  a  rule  for  pleading  several  matters  to  a 
declaration  in  trespass  for  taking  goods;  the  pleas  were,  1st,  not  guilty;  and,  2dly 
and  3dly,  two  special  justifications  under  two  of  the  acts  of  Parliament  respecting 
bankrupts:  he  stated  that  this  was  an  action  directed  by  the  Lord  Chancellor  to  try 
a  question  of  bankruptcy,  and  that  therefore  the  plea  of  not  guilty,  putting  in  issue 
the  taking  of  the  property,  would  only  hamper  the  Plaintiff  at  the  trial,  and  prevent 
the  parties  from  litigating  the  real  subject  of  the  issue. 

Best,  Serjt.,  in  support  of  the  rule  insisted,  that  as  the  pleas  were  not  inconsistent, 
the  Court  would  not  interiiose. 

Lord  Alvanley,  Ch.  J.  seemed  to  think  that  the  Court  ought  to  restrain  the 
Defendant  from  pleading  a  plea  which  would  tend  to  embarrass  the  trial  of  the  only 
question  which  the  Lord  Chancellor  wished  to  have  tried. 

But  the  rest  of  the  Court  were  of  opinion  that  as  the  pleas  were  not  inconsistent, 
the  Defendant  ought  to  be  permitted  to  plead  them,  and  the  Plaintiff  ought  to  apply 
to  the  Lord  Chancellor  to  prevent  the  Defendant  from  taking  advantage  at  the  trial 
of  any  thing  which  went  to  shut  out  the  real  point  at  issue. 

Rule  absolute  (a)\ 

[550]    Bennett  v.  Francis.    Nov.  23d,  1801. 

Where  money  is  paid  into  Court  generally  upon  a  declaration  in  contract,  it  is  an 
admission  of  the  existence  of  a  contract  in  every  transaction  which  is  capable  of 
being  converted  into  a  contract  by  the  assent  of  the  parties.  Therefore  where  a 
Defendant  who  had  possessed  himself  of  goods  belonging  to  the  Plaintiff,  and  had 
sold  part  and  kept  the  residue  in  specie,  paid  money  into  Court  generally  upon  a 
declaration  containing  a  count  for  goods  sold  and  delivered,  it  was  held  that  he 
had  thereby  admitted  the  transaction  to  have  been  converted  into  a  contract, 
and  that  the  Plaintiff  was  entitled  to  recover  the  value  of  all  the  goods  under  the 
count  for  goods  sold  and  delivered  («)^. 

Assumpsit  for  goods  sold  and  delivered,  money  lent  and  advanced,  money  paid, 
money  had  and  received,  and  on  an  account  stated.    The  Defendant  pleaded  generally 

(«)'  But  all  the  cases  agree  that  where  part  of  an  answer  is  read  against  a  party 
he  may  insist  on  having  the  whole  read.  Lynch  v.  Gierke,  3  Salk.  1-54,  per  Holt,  Cb.  .J., 
or  at  least  on  reading  the  remainder  himself.  The  Earl  of  Bath  v.  Bathersea,  5  Mod.  9. 
Gilb.  Law  of  Ev.  51,  Ed.  3,  unless  the  part  read  be  merely  to  shew  the  incompetency 
of  a  witness  as  interested  in  the  event  of  the  cause,  Sparin  v.  Drax,  Mich.  27  Car.  2, 
Bull.  N.  P.  238,  2d  ed.  An  answer  indeed  being  treated  as  the  admission  of  the  party 
against  whom  it  is  read,  it  does  seem  reasonable  that  the  whole  admission  should  be 
read  to  the  Jury  for  the  purpose  of  shewing  under  what  impressions  that  admission 
was  made,  though  some  parts  of  it  be  only  stated  upon  hearsay  and  belief.  But  whether 
the  party  against  whom  the  answer  is  read  be  entitled  to  have  such  parts  of  it  as  are 
not  expressly  sworn  to  left  to  the  Jury  as  evidence  (however  slight)  of  any  fact,  does 
not  appear  to  have  been  hitherto  decided. 

(a)2  Vide  Shaw  v.  Everett,  ante,  vol.  i.  p.  222.  Angerstein  \ .  Vaughan,  ihid.  in  notis. 
Lechmere  v.  Bice,  ante,  p.  12,  and  Thyatt  v.  Young,  ante,  p.  72. 

(a)'  Vide  Mellish  v.  Allnutt,  2  M.  &  S.  106.     Broadhurst  v.  Baldwin,  4  Price,  58. 
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to  the  declaration,  1st,  iiou  assumpsit  as  to  all  except  41.  3s.,  upon  which  plea  issue 
was  juiiied  ;  2dly,  a  tender  of  the  said  41.  3s.,  and  paid  this  sum  into  Court  geuerally. 
The  Plaintilf  admitted  the  lender  and  took  the  money  out  of  Court. 

The  cause  was  tried  before  Chambie,  J.,  at  the  Guildhall  Sittings  after  last  Easter 
Term,  when  it  appeared  that  the  action  was  brought  to  recover  the  value  of  four  out 
of  six  hides  belonging  to  the  Plaintiff,  which  had  come  to  the  hands  of  the  Defendant. 
Two  out  of  the  six  hidts  had  been  returned  by  the  Defendant;  one  hail  been  sold  by 
him  for  11.  12s.,  but  the  money  had  not  been  paid  over  to  the  Plaintiff;  ami  the  three 
others  remained  in  the  Defendant's  possession.  The  Plaintiff  conceiving  himself 
entitled  to  the  value  of  all  the  hides,  sent  in  a  bill  of  parcels  to  the  Defendant,  in 
which  he  charged  fur  the  four  which  had  not  been  restored  to  him  as  follows  :  "  One 
hide  at  21.  10s.;  two  ditto  31;  one  ditto  11.  12s.;  total  71.  2s."  The  Defendant  did 
not  dispute  the  Plaintiff's  right  to  the  value  of  one  hiile  which  hail  been  sold,  but 
claimed  the  other  three  as  his  own.  The  Jury  being  satisfied  that  all  the  six  hides 
belonged  to  the  Plaintiff,  gave  him  a  verdict  for  21.  19s.,  which,  together  with  the 
41.  3s.  paid  into  Court,  made  up  the  value  of  the  four  hides  for  which  the  PlaintiH'  had 
not  received  any  thing.  The  learned  Judge  in  making  his  report  observed,  that  the 
41.  3s.  tendered  and  paid  into  Court  was  more  than  the  value  of  the  single  hide  which 
had  been  sold  by  the  Defendant,  and  for  which  the  money  had  not  been  paid  over, 
and  that  indeed  it  did  not  precisely  appear  to  what  it  was  intended  to  be  applied. 
Leave  was  given  to  the  Dtfemiant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  the  Plainlitl'  could  not  recover  in  this  action.  Accordiugly  a  rule  nisi 
for  this  purpose  having  been  obtained  on  a  former  day. 

Best,  Serjt.,  now  shewed  cause.  In  a  case  of  this  kind,  though  a  tort  may  have 
been  committed  by  the  Defendant,  yet  the  [551]  Plaintiff  is  at  liberty  t')  waive  the 
tort  and  bring  his  action  as  upon  a  cotilract.  The  value  of  the  goods  being  proved, 
and  the  receipt  of  thera  bj'  the  Defendant,  it  cannot  be  permitted  to  the  latter  to  say 
that  he  obtained  them  wrongfully  in  order  to  avoid  the  contract  by  virtue  of  which 
the  Plaintiff  alleges  him  to  have  received  thera.  In  support  of  this  pro|)osition  may 
be  cited  Fellham  v.  Terry,  cit.  Cowp.  415,  416,  419,  and  1  Teim  Rep.  387,  where  goods 
having  been  taken  and  sold  under  an  execution  u|)on  a  conviction  which  was  afterwards 
quashed,  the  Plaintilf  was  allowed  to  maintain  an  action  for  money  had  and  received, 
though  a  trespass  had  been  committed.  So  Lord  Mansfield  in  llamhhj  v.  Trott,  Cowp. 
375,  when  speaking  of  the  actions  which  are  maintainable  against  an  executor,  seems 
to  hold  the  same  doctrine  ;  he  says,  "in  most  if  not  in  all  the  cases  where  trover  lies 
against  the  testator  another  action  may  be  brought  against  the  executor  which  would 
answer  the  same  purpose."  Luleed  he  observes,  that  an  action  on  the  custom  of  the 
realm  against  a  common  carrier  is  for  a  tort  and  supposed  crime,  yet  assumpsit,  which 
is  another  action  for  the  same  cause,  will  lie ;  and  that  if  a  man  take  a  horse  from 
another  and  bring  him  back  again,  though  trespass  will  lie  against  him,  yet  an  action 
for  the  use  and  hire  of  the  hoise  will  lie  against  his  executor.  Though  Mr.  Justice 
Buller,  in  Birch  v.  JFright,  1  Term  Kep.  386,  seemed  to  doubt  the  authority  of  a  case 
there  citeil  as  decided  at  the  Launceston  Assizes,  when  Mr.  Justice  Gould  was  at  the 
bar,  in  which  it  was  held  that  use  and  occupation  might  be  maintained  for  the  value 
of  premises  held  after  the  time  of  the  demise  laid  in  an  ejectment  tried  at  the  same 
assizes,  yet  he  expressly  recognized  the  authority  of  Feltham  v.  I'errij  as  deciding  that 
the  tort  might  be  waived  and  an  action  maintained  for  the  money  due.  It  is  true  that 
in  Limlon  v.  Hooper,  Cowp.  414,  where  the  Plaintiff  had  paid  money  for  the  release  of 
his  cattle  which  had  been  wrongfully  distrained,  the  Court  held  that  he  could  not  main- 
tain an  action  for  money  had  and  received,  but  that  trespass  or  replevin  was  the  proper 
remedy.  But  the  ground  of  that  decision  was,  that  the  Defendant  would  be  laid  under 
great  difficulty  by  the  form  of  action  adopted  by  the  Plaintiff,  since  he  could  not  be 
prepared  to  make  his  defence  unless  the  Plaintift's  right  was  stated  upon  record,  which 
it  would  be  in  trespass  or  replevin.  But  the  same  objection  does  not  a|>ply  to  the 
present  case,  where  the  Defendant  learns  nothing  more  of  the  Plaintiff's  right  from  the 
pleadings  in  trover  than  he  does  fruin  the  pleadings  in  assumpsit.  [552]  And  indeed 
the  Defendant  in  the  latter  form  of  action  is  entitled  to  an  advantage,  viz.  that  of  a 
set-off,  of  which  he  could  not  avail  himself  in  the  former.  At  any  rate,  however,  the 
payment  of  money  into  Court  amounts  to  an  admission  on  the  part  of  the  Defendant 
that  the  transaction  between  the  parties,  though  originally  a  tort,  had  been  converted 
into  a  contract :  it  is  therefore  no  longer  competent  to  the  Defendant  to  object  to  the 
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form  of  the  action.  It  was  contended  at  the  trial  that  the  money  paid  into  Court  could 
only  apply  to  the  money  actually  received  by  the  Defendant :  but  in  answer  to  this 
it  may  be  observed,  that  the  Defendant  has  paid  into  Court  41.  3s.,  whereas  if  he  had 
intended  to  confiiie  his  payment  to  the  transaction  respecting  the  money  received,  he 
would  only  have  paid  in  the  exact  sum  received,  viz.  11.  12s.,  and  would  have  specifi- 
cally applied  the  payment  to  the  count  for  money  had  and  received.  In  Burrough  v. 
Skinner,  5  Burr.  2639,  which  was  an  action  brought  by  a  purchaser  to  recover  back 
the  deposit  from  an  auctioneer  in  consequence  of  au  objection  to  the  title,  the  question 
was,  whether  the  auctioneer  was  liable,  and  the  Court  held  that  having  paid  money 
into  Court  he  had  acknowledged  himself  liable  to  the  action.  So  in  JVatkins  v.  Towers, 
2  Term  Rep.  275,  it  was  held,  that  giving  evidence  of  a  rule  of  K.  B.  for  payment  of 
money  into  Court  was  a  sufficient  compliance  with  an  undertaking,  to  give  evidence 
of  some  matters  in  issue  arising  in  Middlesex  ;  because  it  admitted  the  cause  of  action, 
and  superseded  the  necessity  of  all  that  proof  which  the  Defendant  must  otherwise 
have  given.  Lord  Kenyon  likewise  in  Baillie  v.  Cazalet,  i  Term  Rep.  579,  says,  "  where 
a  Defendant  pays  money  into  Court  on  some  of  the  counts  only,  it  is  saying  in  other 
terms,  that  he  admits  the  Plaintiff  has  a  cause  of  action  against  him  to  a  certain  extent, 
but  that  he  means  to  defend  himself  against  the  charges  contained  in  the  other  counts  ; " 
from  which  it  may  be  inferred  that  if  the  money  had  been  paid  in  generally,  his  Lord- 
ship would  have  considered  it  as  an  admission  of  a  cause  of  action  on  all  the  counts. 
Indeed  in  G-utteridge  v.  Smith,  2  H.  Bl.  374,  it  was  expressly  decided  that  payment  of 
money  into  Court  generally  in  an  action  on  a  bill  of  exchange  dispensed  with  the 
necessity  of  proving  the  handwriting  of  the  drawer.  It  is  true  that  payment  of  money 
into  Court  does  not  admit  an  illegal  demand  beyond  the  sum  actually  paid  in,  Cox  v. 
Parry,  1  Term  Rep.  464  ;  and  that  if  part  of  the  Plaintiff's  demand  be  legal  and  part 
illegal,  the  Court  will  not  allow  the  money  paid  in  to  be  applied  [553]  to  the  illegal 
part,  Rihhans  v.  Cricketi,  ante,  vol.  i.  p.  264.  But  these  two  latter  cases  will  not  affect 
this  case,  where  the  objection  is  not  to  the  legality  of  the  demand,  but  merely  to  the 
form  of  the  action. 

Yaughan,  Serjt.  contra,  was  desired  by  the  Court  to  coufine  himself  to  the  last 
point. — Payment  of  money  into  Court  admits  a  cause  of  action  to  the  extent  of  the 
money  paid  in,  and  no  further.  This  position  is  expressly  established  by  the  case  of 
Cox  V.  Parry :  and  in  Gidteridge  v.  Smith,  Eyre,  Cb.  J.,  says,  that  on  the  authorities 
there  is  nothing  to  shew  that  the  cause  is  not  in  all  material  respects  in  the  same 
situation  after  payment  of  money  into  Court  as  before.  With  respect  to  the  case  of 
Burrough  v.  Skinner,  the  only  question  which  there  arose  was  this.  Whether  the  Defen- 
dant or  some  other  person  were  liable  on  the  Plaintiff's  demand  1  And  the  Court 
thought  that  the  Defendant,  by  paying  something  into  Court,  had  acknowledged  him- 
self to  be  the  person  liable  :  but  no  objection  to  the  nature  of  the  demand  was  raised  : 
and  the  case  of  IFatkins  v.  Towers  only  goes  the  length  of  shewing  that  payment  of 
money  into  Court  is  an  admission  that  something  is  due  on  the  contract  stated  in  the 
declaration,  but  does  not  decide  that  it  amounts  to  any  admission  of  the  contract  beyond 
the  sum  paid.  If  the  doctrine  contended  for  on  the  other  side  were  to  be  admitted, 
this  absurd  consequence  would  follow,  that  in  an  action  upon  contract  where  money 
has  been  paid  into  Court  generally,  the  Plaintiff  would  be  at  liberty  to  give  in  evidence 
every  species  of  injury  upon  which  he  might  be  entitled  to  receive  a  compensation  from 
the  Defendant,  though  it  should  consist  of  a  trespass  or  even  an  assault,  and  the  Defen- 
dant would  be  precluded  from  objecting  by  his  supposed  admission  that  the  cause  of 
action  was  not  a  tort  but  a  contract.  With  respect  to  the  amount  of  the  sum  paid 
into  Court  in  the  present  case,  there  can  be  no  reason  for  supposing  that  it  was  not 
intended  to  be  applied  to  the  money  actually  received  by  the  Defendant,  since  it 
is  always  usual  for  Defendants  on  similar  occasions  to  pay  in  rather  more  than  is 
really  due. 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.,  who,  after  stating  the  case,  proceeded  as  follows  :  At  the 
trial  it  was  contended  for  the  Plaintiff,  that  he  was  at  liberty  to  give  in  evidence,  in 
order  to  increase  the  damages  beyond  41.  3s.  not  only  the  value  of  the  skin  which  had 
been  sold,  and  for  which  the  money  had  been  [554]  received  by  the  Defendant,  but 
also,  as  on  a  contract  for  goods  sold  and  delivered,  the  value  of  the  skins  which  still 
remained  in  the  Defendant's  possession.     On  the  other  hand,  the  Defendant  insisted 
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that  he  was  not  at  liberty  to  give  in  eviilence  the  value  of  these  last  skins  on  a  count 
for  goods  sold  and  delivered,  since  nothing  had  passed  between  the  parties  reducing 
the  transaction  into  a,  contract  of  that  sort ;  and  that  as  to  those  skins  the  Plaintiff 
could  only  proceed  in  trover.  The  learned  Judge  however  admitted  the  evidence, 
reserving  the  point  for  the  consideration  of  this  Court:  and  the  only  question  now 
is,  Whether,  as  the  case  stood  at  the  lime  of  the  trial,  the  Ju<lge  did  right  in  admitting 
the  evidence  upon  this  count  for  goods  sold  and  delivered?  When  the  case  came  on 
before  this  Court,  a  wide  field  of  argument  was  entered  into  on  this  question,  namely, 
whether  in  all  cases  where  a  party  has  converted  goods  of  another  to  his  own  use,  it  is 
competent  to  the  Plaintiff  to  change  the  transaction  into  a  contract  for  goods  sold  and 
delivered  .'  Wo  thought  it  right  to  stop  the  counsel  for  the  Defendant,  being  of  opinion 
that  the  case  would  not  turn  on  that  point :  and  I  do  not  now  intend  to  give  any 
positive  opinion  upon  it.  But  thus  far  I  will  say,  that  it  does  appear  to  me  monstrous 
to  carry  the  causes  to  any  such  extent  as  that  which  has  been  contended  for,  and  that 
they  do  not  warrant  the  conclusion  which  has  been  drawn  from  them.  The  cases  cited 
were  Uamhly  v.  Tnilt,  Lindon  v.  Iloopir,  and  Fdtham  v.  Tcrnj.  Lord  Mansfield,  in 
the  case  of  Ilamhhj  v.  Trott,  confines  the  doctrine  to  the  case  of  money  had  and 
received  ;  and  I  do  not  find  that  the  Judges  in  any  of  the  cases  have  gone  so  far  as  to 
hold  that  a  tort  may,  at  the  option  of  the  Plaintiff  only,  be  converted  into  a  contract. 
In  the  case  of  money  had  and  received,  where  nothing  more  than  the  money  actually 
received  can  be  recovered,  no  injury  can  arise  to  the  Defendant :  and  indeed  he  derives 
some  advantage,  since  he  becomes  entitled  to  avail  himself  of  a  sot-off.  But  where 
any  inconvenience  may  arise  to  the  Defendant,  the  Court  will  not  allow  the  principle 
to  be  extended,  even  in  the  case  of  money  had  and  received  ;  and  therefore  in  the  case 
of  Lindon  v.  Iluojur,  where  the  Plaintiff  had  paid  money  for  the  release  of  his  cattle, 
which  had  been  distrained  by  the  Defendant  for  damage  feasance,  the  Court  refused 
to  allow  the  former  to  maintain  an  action  for  money  had  and  received.  All  that  is 
to  be  colkcled  from  the  cases  is  this,  that  if  the  goods  be  converted  into  [555] 
money,  the  Court  will  allow  the  I'laintitr  to  waive  the  tort  and  bring  an  action,  in 
which  he  can  recover  nothing  more  than  the  sum  actually  received.  But  if  it  were 
competent  to  the  Plaintiff'  in  a  case  like  this  to  waive  the  tort,  and  convert  the 
transaction  into  a  contract,  it  might  involve  the  Defendant  in  great  (lilHculties.  Goods 
are  demanded  of  a  person  who  claims  them  as  his  own,  and  insists  on  keeping  them. 
Now  if  the  party  demanding  the  goods  be  at  liberty  to  convert  this  into  a  contract  for 
goods  sold  and  delivered,  the  consequence  would  be,  that  on  proving  his  property  in 
the  goods  the  other  party  would  be  obliged  to  pay  the  value  of  thera,  though  possibly 
to  his  utter  ruin  :  whereas  if  the  former  had  declared  in  trover,  nominal  damages  only 
would  probably  be  given,  and  the  goods  would  i)e  restored  (rt).  For  these  reasons,  it 
is  ray  private  opinion,  and  I  believe  that  the  rest  of  the  Court  agree  with  me  on  this 
heail,  that  the  general  proposition  contended  for  on  the  part  of  the  Plaintiff  cannot  be 
supported.  But  although  it  be  true  that  the  PlaintilT  cannot  at  his  option  alone  convert 
this  transaction  into  a  contract  for  goods  sold  and  delivered,  yet  it  was  hardly  contended 
but  that  by  consent  of  both  parties  it  might  bo  converted  into  such  a  contract.  If 
goods  be  demanded  by  the  Plaintiff,  upon  which  the  Defendant  refuses  to  give  them 
up,  but  says  that  if  the  Plaintiff'  will  prove  his  property  in  them,  ho  the  Defendant 
will  pay  for  them,  that  will  turn  the  tort  into  a  contract.  And  the  question  therefore 
is,  Whether  payment  of  money  into  Court  on  a  declaration  in  contract,  does  not  amount 
to  a  consent  upon  the  part  of  the  Defendant  that  the  transaction  shall  be  treated  as  a 
contract!  and  we  are  of  opinion  that  it  does.  With  respect  to  the  effect  o,f  paying 
money  into  Court,  several  modern  cases  have  been  cited.  In  Cox  v.  Pan y  the  PlaintifT 
would  have  been  entitled  to  recover  nothing  if  the  Defendant  had  not  paid  money  into 
Court,  the  policy  being  illegal  ;  but  Mr.  J.  Ashhurst  observed,  that  the  Defendant 
having  paid  money  into  Coui  t,  he  had  thereby  admitted  that  the  Plaintiff's  were  entitled 
to  maintain  their  action  on  the  policy  to  the  amount  of  the  sura  paid  in.  And  in  Baillie 
V.  Cazalet,  Lord  Kenyon  says,  "  where  a  Defendant  pays  money  into  Court  on  some  of 
the  counts  only,  it  is  saying  in  other  terms  that  he  admits  that  the  Plaintiff  has  a  cause 
of  action  against  him  to  a  certain  extent :  but  that  he  means  t  j  defend  himself  against 
the  charges  contained  in  the  [556]  other  counts."  Now  from  these  words  I  collect  the 
opinion  of  Lord  Kenyon,  that  the  payment  of  money  into  Court  is  an  admission  of  a 

(o)  See  1  Esp.  N.  P.  597. 
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cause  of  action  on  every  count,  in  every  case  in  which  a  cause  of  action  in  its  nature 
applicable  to  any  of  the  counts  can  exist :  we  are  not  therefore  obliged  to  admit  the 
absurd  consequence  that  evidence  may  be  received  of  trespass  or  battery,  for  such  trans- 
actions are  not  capable  in  their  nature  of  being  converted  into  a  contract.  In  the  case 
of  Watkins  v.  Toivns,  Mr.  Justice  Ashhurst  and  Mr.  Justice  Grose  were  of  opinion  that 
evidence  of  payment  of  money  into  Court  was  a  compliance  with  the  rule  to  give 
material  evidence,  because  it  amounted  to  an  admission  of  the  contract  in  the  declara- 
tion. It  is  true  that  in  Outteridge  v.  Smith,  Lord  Chief  Justice  Eyre  does  throw  out 
some  doubts  respecting  the  effect  of  paying  money  into  Court,  but  my  Brothers  Heath 
and  Rooke,  were  of  opinion  that  it  amounted  to  such  an  admission  of  the  validity  of 
the  bill  there  declared  upon  as  to  preclude  the  necessity  of  proving  the  handwriting  of 
the  drawer.  It  is  also  observable,  that  in  the  case  of  Rihhans  v.  Crickett,  which  was 
posterior  to  that  of  Gutteridge  v.  Smith,  Lord  Chief  Justice  Eyre  in  giving  the  opinion 
of  the  Court  that  money  paid  into  Court  could  not  bo  applied  to  an  illegal  demand, 
does  admit  that  it  amounts  to  an  acknowledgment  of  any  legal  demand  which  according 
to  the  nature  of  the  declaration  the  Plaintiff  could  have  on  the  Defendant.  Then, 
without  carrying  the  effect  of  payment  of  money  into  Court  to  the  extravagant  length 
which  has  been  objected  to,  we  are  of  opinion  that  such  a  payment  on  the  whole 
declaration,  is  an  admission  of  a  contract  on  every  count,  in  every  transaction  upon 
which  such  a  contract  can  arise.  Let  us  however  consider  whether  the  Defendant  had 
sufficient  notice  of  the  transaction  for  which  the  action  was  brought :  for  certainly  we 
would  not  suffer  him  to  be  entrapped.  Here  the  declaration  was  for  goods  sold  and 
delivered,  and  for  money  had  and  received  :  and  it  may  be  said  that  it  does  not  specify 
the  transaction  in  question.  But  it  may  be  observed,  that  by  the  modern  prac(:ice  of 
the  Court,  if  the  Defendant  be  at  a  loss  to  ascertain  the  cause  of  the  Plaintiff's  demand, 
he  may  apply  for  a  bill  of  particulars.  The  Defendant  here  must  have  known  that  he 
had  made  no  contract  with  the  Plaintiff  except  what  might  arise  out  of  the  transaction 
relating  to  the  skins.  If  he  had  applied  for  a  bill  of  particulars  he  would  have  been 
informed  that  the  Plaintiff  meant  to  charge  for  the  value  of  the  skins  not  sold,  and  the 
money  received  on  account  of  [557]  that  which  was  sold.  But  he  chose  to  pay  money 
into  Court  generally.  If  therefore  at  the  trial  any  evidence  were  given  from  which  a 
contract  under  any  circumstance  might  arise,  it  was  competent  to  the  Plaintiff  to  insist 
that  the  Defendant  had  admitted  such  a  contract.  I  mean  therefore  to  be  understood 
to  say,  that  although  an  action  of  trover  cannot  at  the  option  of  the  Plaintiff  only  be 
converted  into  an  action  for  goods  sold  and  delivered,  yet  that  an  action  for  goods  in 
the  custody  of  the  Defendant,  may  by  contract  be  converted  into  an  action  for  goods 
sold  and  delivered :  and  that  under  the  circumstances  of  this  case  it  was  competent  to 
the  Plaintiff  to  give  in  evidence  the  payment  of  money  into  Court  by  the  Defendant, 
as  evidence  that  the  transaction  between  the  parties  had  been  converted  into  a  contract ; 
which  reduced  the  dispute  to  a  mere  question,  whether  sufficient  had  been  paid  to  cover 
the  value  of  the  skins  unsold  and  the  money  received  upon  that  which  had  been  sold. 
We  are  therefore  of  opinion  that  in  this  ease  there  ought  not  to  be  a  nonsuit. 
Per  Curiam.     Ride  discharged  (a). 

Cator  v.  Hoste.     Nov.  24th,  1801. 

At  the  time  of  executing  an  annuity  deed,  one  R.  \V.  the  agent  of  J.  C.  the  grantee 
entered  into  an  agreement  for  redemption,  beginning  thus,  "  Memorandum,  I  under- 
take and  agree,"  &c.  and  concluding,  "Witness  ray  hand,  R.  W.  agent  for  J.  C." 
The  memorial  stated  that  J.  C.  entered  into  an  agreement  by  R.  W.  his  agent,  and 
that  it  was  witnessed  by  R.  W.     Held  that  the  memorandum  was  sufficient. 

This  was  an  application  calling  on  the  Plaintiff  to  shew  cause  why  the  bond  and 
warrant  of  attorney  and  all  other  securities  of  an  annuity  granted  by  the  Defendant 

(a)  So  if  a  Plaintiff  declare  against  a  carrier  upon  a  contract  to  carry  certain  goods 
safely,  and  the  carrier  pay  51.  into  Court,  he  will  not  be  at  liberty  to  give  in  evidence 
a  notice  by  which  he  declares  that  he  will  not  be  liable  for  any  loss  beyond  51.  for  by 
paying  money  into  Court  he  has  admitted  the  contract  as  stated,  and  shall  not  be  at 
liberty  to  set  up  any  exception  to  it,  but  must  pay  so  much  as  the  damage  sustained 
by  the  Plaintiff  actually  amounts  to.     Yate  v.  JVilliams,  2  East,  128. 
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to  the  Plaintiff  should  not  be  delivered  up  to  be  cancelled,  and  why  a  sum  of  money 
levied  under  an  extculiou  in  this  cause  should  not  be  restored  to  the  Plaintiff,  and 
all  further  proceedings  be  stayed.  The  objection  to  the  annuity  arose  from  the  mode 
in  which  an  agreement  for  a  power  of  redemption  had  been  memorialized.  From  the 
affidavits  in  support  of  the  application  it  appeared  [558]  that  the  annuity  had  been 
purchased  and  the  consideration  money  paid  by  one  li.  Woodgate  as  agent  for  the 
Plaintitr  at  the  time  of  the  execution  of  the  securities  by  the  Defendant,  Woodgate 
alone  being  present  and  attesting  the  deeds,  and  that  an  agreement  was  entered  into 
at  that  period  in  the  following  terms:  "Memorandum,  I  undertake  and  agree  that 
in  case  the  said  D.  Hoste,  of,  &c.  shall  he  desirous  of  repurchasing  the  annuity  granted 
by  him  for  his  life  to  J.  Cator  of,"  &c.  (it  then  proceeded  to  set  out  the  terms  on 
which  the  redemption  was  to  be  effected,  and  concluded)  "witness  my  hand  this  30th 
day  of  September  1795.  K.  Woodgate,  agent  for  J.  Cator,  Esquire."  The  manner 
in  which  this  clause  was  noticed  in  the  memorial  was  as  follows:  "And  also  of 
a  memorandum,  bearing  date  the  30th  day  of  September  179.5,  whereby  the  said 
J.  Cator,  by  R.  Woodgate,  his  agent,  undertook  and  agreed,  that  in  case  the  said 
D.  Hoste  should  be  desirous  of  repurchasing  the  annuity,"  &c.  (setting  out  the  terras 
as  in  the  memorandum,  and  concluding)  "or  the  said  memorandum  was  to  such 
purport  or  effect ;  and  which  said  memorandum  is  witnessed  by  the  said  R.  Wood- 
gate."  Hence  it  was  objected  that  the  agreement  was  not  truly  set  forth  in  the 
memorial,  it  being  there  described  to  be  an  agreement  and  undertaking  by  the 
Plaintiff,  whereas  it  was  an  agreement  and  undertaking  by  R.  Woodgate,  and  though 
said  to  be  witnessed  by  him,  was  in  fact  signed  by  him  not  as  a  witness  but  as  the 
contracting  party. 

Best,  Serjt.,  now  shewed  cause  and  argued  that  the  agreement  was  in  substance 
truly  memorialized,  inasmuch  as  Woodgate,  though  the  contracting  party,  contracted 
on  the  behalf  of  his  principal,  not  on  his  own  behalf ;  and  that  it  was  not  necessary 
that  the  agreement  should  have  been  witnessed  at  all. 

Praed,  Serjt.,  in  support  of  the  ai)plication  contended,  that  it  was  not  sufficient  to 
state  the  substance  of  the  agreement  in  the  memorial,  but  that  the  form  also  must  be 
pursued  ;  that  it  had  been  consideied  by  the  Court  that  the  object  of  the  annuity 
act  was  to  prevent  men  from  entering  into  such  improvident  engagements,  and  there- 
fore was  construed  strictly  in  support  of  applications  like  the  present.  Ex  park  Ansell, 
ante,  vol.  i.  p.  64;  that  in  this  case  Woodgate  and  not  Cator  was  the  contracting 
party,  the  grantor  possibly  having  pieferred  the  undertaking  of  the  former;  that  the 
true  statement  of  mere  formal  matters  had  been  required  by  the  Courts,  as  for 
instance,  the  precise  manner  [559]  in  which  the  consideration  money  had  been  paid  (a), 
and  the  precise  hand  by  which  it  had  been  paid  (b). 

Lord  Alvanley,  Ch.  J.  I  do  not  think  the  objection  to  this  aniniity  can  possibly 
prevail,  notwithstanding  the  rigorous  extent  to  which  the  provisions  of  the  annuity 
act  have  been  carried.  Whatever  my  opinion  might  have  been  originally,  I  must  now 
acquiesce  in  the  determination  that  the  hand  by  which  the  consideration  money  is 
paid  must  be  stated.  But  that  statement  is  not  mere  matter  of  form,  for  the  reason 
upon  which  that  decision  proceeded  was  that  the  Court,  by  having  before  them  all 
the  dramatis  persons,  might  be  able  to  ascertain  all  the  particulars  of  the  transaction. 
Indeed  according  to  the  letter  of  the  act,  such  a  statement  does  tiot  appear  necessary. 
Undoubtedly  a  clause  of  redemption  must  be  truly  staled,  because  it  is  part  of  the 
consideration  of  the  annuity.  But  it  does  appear  to  me  that  the  memorial  in  the 
present  case  has  very  truly  stated  the  agreement  for  redemption.  What  was  the 
present  transaction?  Woodgate,  as  agent  for  Cator,  signs  the  contract  for  the  annuity, 
and  then  enters  into  the  agreement  for  the  repurchase  of  the  annuity  on  which  the 
present  question  turns.  He  must  therefore  be  taken  to  have  entered  into  the  agree- 
ment as  agent  only  for  Cator,  and  the  agreement  must  be  considered  as  substantially 
Cator's  and  not  Woodgate's.  The  former  only  is  liable  on  this  undertaking  and  not 
the  latter.     With  respect  to  the  observation  that  it  is  said  to  be  signed  by  Woodgate 

(a)  Rumball  v.  Murray,  3  Term  Rep.  298.  See  also  Ex  parte  Fallon  et  Ux.  5  Term 
Rep.  283,  and  Kelfe  v.  Jmbrosse,  7  Term  Rep.  551. 

(J)  Dalmer  v.  Barnard,  7  Term  Rep.  248,  and  Glasse  v.  Mount,  ib.  390.  But  this 
rule  applies  to  the  deed  only,  not  to  the  memorial,  per  Eyre,  Cb.  J.  Ex  parte  Ansell, 
ante,  vol.  i.  p.  63,  note  a. 
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as  a  witness,  when  in  fact  it  was  signed  by  him  as  an  agent,  the  answer  is  that  it  was 
not  necessary  that  it  should  be  witnessed. 

Heath  and  Rooke,  Js.,  expressed  themselves  of  the  same  opinion. 

Chambre,  J.  The  names  of  the  witnesses  are  required  to  be  stated,  in  order  that 
evidence  of  the  transaction  may  at  any  time  be  obtained.  But  that  reason  does  not 
apply  to  this  case,  where  the  only  person  present  is  stated  in  the  memorial,  but 
whether  present  as  witness  or  agent  is  the  single  point  in  dispute.  If  indeed  this 
mode  of  memorializing  the  agreement  had  a  tendency  to  mislead,  that  might  be  a 
ground  for  the  application,  but  we  [560]  ought  to  extend  the  rules  adopted  with 
respect  to  memorials  no  further  than  justice  requires. 

Rule  discharged. 


Wheeler  Demandant,  Hill  Tenant,  and  Heseltine  and  Others  Vouchees. 

Nov.  24,  1801. 

Amendment  of  a  recovery  by  inserting  a  new  parish  in  the  writ  of  entry,  on  affidavit 
of  the  original  intent  of  the  parties  to  include  all  their  property  within  the  county, 
and  of  the  assent  of  all  persons  interested  at  the  time  of  the  amendment. 

Williams,  Serjt.,  moved  to  amend  a  common  recovery  by  inserting  in  the  writ  of 
entry  "  the  parish  of  Charles."  The  recovery  was  suffered  in  Hilary  Term,  25  Geo.  3, 
of  lands  in  the  parish  of  St.  Andrew,  in  the  county  of  Devon,  by  the  tenant  in  tail, 
with  reversion  to  himself  in  fee.  The  deeds  to  lead  the  uses  conveyed  "all  those  two 
fields  or  closes  of  land  called  'Sherwell's  Fields,'  in  the  parish  of  St.  Andrew  in 
Plymouth  in  the  county  of  Devon,  and  all  other  the  hereditaments  wherein  M.  T.  was 
seised,  of  any  estate  of  inheritance  in  Plymouth  or  elsewhere  in  the  county  of  Devon." 
After  the  recovery  had  been  suffered  it  was  discovered  that  the  closes  called  "  Sher- 
well's Fields"  were  situated  in  the  parish  of  Charles  in  Plymouth,  and  not  in  St. 
Andrew.  It  was  now  stated  by  affidavit  to  have  been  the  intention  of  all  the  parties 
to  the  recovery  that  all  the  estates  of  M.  T.  situate  in  the  county  of  Devon,  should 
be  included  therein,  and  that  all  the  issue  of  the  tenant  in  tail  were  of  age,  and 
consented  to  the  presei}t  application.     He  cited  Watson  v.  Cox,  2  Bl.  1065. 

Lord  Alvanley,  Ch.  J.,  hesitated  much  in  acceding  to  the  application,  and  said 
that  he  would  not  have  concurred  in  the  amendment  if  all  the  parties  whose  interests 
might  be  affected  had  not  assented  to  it. 

Per  Curiam.     Amendment  allowed  (o). 


[561]    Stovin  one,  &c.  v.  Peering  and  Another,  Sheriffs  of  L  ondon. 

Nov.  24th,  1801. 

In  an  action  against  the  Sheriff  for  an  escape  on  mesne  process,  it  is  sufficient  to  aver 
that  the  Sheriff  had  not  the  body  at  the  return  of  the  writ,  without  negativing  the 
appearance  of  the  party  or  his  puttitig  in  bail.  If  the  writ  issue  from  C.  B.  and 
the  declaration  for  an  escape  aver  that  the  Defendant  "  had  not  the  body  before 
our  said  Lord  the  King"  on  the  return  day,  it  is  bad  on  special  demurrer. 

Action  on  the  case. 

The  first  count  of  the  declaration  stated  that  one  John  Pugh  being  indebted  to  the 
Plaintiff  for  woik  and  labour,  the  Plaintiff  sued  and  prosecuted  out  of  the  Court  of 
our  Lord  the  King  of  Common  Bench,  a  writ  of  attachment  of  privilege,  directed  to 
the  Defendants  as  Sheriffs  of  London,  whereby  they  were  commanded  that  they  should 
attach  the  said  John  Pugh  and  have  him  before  the  King's  Justices  at  Westminster 
on  Saturday  next  after  eight  days  of  St.  Hilary,  to  answer,  &c. ;  that  the  writ  was 
duly  indorsed  for  bail  and  delivered  to  the  Defendants,  who  did  arrest  the  said  John 
Pugh,  but  that  the  Defendants  afterwards  suffered  the  said  John  to  escape  :  and  that 
the  Defendants  so  being  Sheriffs  of  London  as  aforesaid  had  not  the  body  of  the  said 
John  before  our  said  Lord  the  King  upon  or  at  the  day  mentioned  in  the  said  writ, 
and  so  thereby  appointed  for  the  return  thereof  as  aforesaid,  according  to  the  exigency 

(«)  Vid.  Cross  V.  Pead,  ante,  vol.  i.  p.  137,  and  the  notes  to  that  case. 
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of  the  said  writ,  and  the  rules  and  practice  of  the  said  Court  of  our  said  Lord  the  King 
of  Common  Bench  on  that  behalf. 

The  second  count,  after  stating  the  delivery  of  the  writ  to  the  Defendants  as  in 
the  first  count,  averred  that  the  said  John  Pugh  after  such  delivery,  and  before  the 
return  of  the  said  writ,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  between 
that  day  and  the  return  day  of  the  writ,  was  within  the  bailiwick  of  the  Defendants, 
and  might  and  could  at  any  or  either  of  those  days  and  times  have  been  arrested. 
Yet  that  the  Defendants  did  not,  nor  would  at  any  or  either  of  those  days  or  times, 
or  at  any  other  time  whatsoever  before  the  return  of  the  last-mentioned  writ,  take  or 
arrest  the  saici  John  at  the  suit  of  the  Plaintiff,  under  and  by  virtue  of  the  said  last- 
mentioned  writ,  but  wholly  refused  and  neglected  so  to  do,  neither  had  they  the  body 
of  the  said  John  before  the  Justices  of  the  said  Lord  the  King  of  the  Common  Bench 
upon  or  at  the  day  mentioned  in  the  said  last-mentioned  writ,  and  thereby  appointed 
for  the  return  thereof  according  to  the  exigency  of  the  said  last-mentioned  writ,  and 
the  rules  and  practice  of  the  said  Court  of  the  said  Lord  the  King  of  Common  [562] 
Bench  in  that  behalf,  but  so  to  do  wholly  neglected  and  omitted,  and  therein  failed 
and  made  default,  to  wit,  at,  &c.  by  means  whereof  the  Plaintifif  was  delayed  in  the 
recovery  of  his  debt. 

To  this  declaration  there  was  a  special  demurrer  assigning  for  causes  "that  it  is 
not  stated  or  alleged  in  or  by  the  said  first  count  of  the  said  declaration,  that  the  said 
Defendants  as  such  Sheriffs  of  London  had  not  the  body  of  the  said  John  Pugh 
before  our  said  Lord  the  King's  Justices  at  Westminster  at  the  return  of  the  said  writ 
in  that  count  mentioned,  but  oidy  that  they  the  said  Defendants,  so  being  Sheriffs  of 
London  as  aforesaid,  had  not  the  body  of  the  said  John  before  our  said  liOrd  the  King 
upon  or  at  the  day  mentioned  in  the  said  writ  in  that  count  metitioned,  which,  inas- 
much as  the  said  writ  in  that  count  mentioned  was  issued  out  of  and  returnable  in 
the  Court  of  our  Lord  the  King  of  the  Common  Bench  at  Westminster,  they  were  not 
commanded  or  requested  to  do.  And  also  that  it  is  not  staled  in  and  by  the  said  first 
count,  nor  in  any  other  part  of  the  said  declaration,  that  the  said  John  Pugh  did  not 
appear  or  put  in  bail  to  the  said  writ  in  that  first  count  mentioned  in  the  said  Court 
of  our  Lord  the  King  of  the  Common  Bench  at  Westminster  at  the  return  of  the  said 
writ,  according  to  the  exigency  thereof."  And  as  to  the  last  count  "that  it  is  not  in 
or  by  that  count  of  the  said  declaration,  nor  in  any  other  part  of  the  said  declaration, 
stated  or  alleged  that  the  said  John  Pugh  did  not  appear  or  put  in  bail  to  the  said 
writ,  in  the  said  last  count  mentioned,  in  the  said  Court  of  our  Lord  the  King  of  the 
Common  Bench  at  Westminster  on  the  return  of  the  said  writ,  according  to  the 
exigency  thereof.  And  also  that  the  said  declaration  is  in  various  other  respects 
uncertain,  insufficient,  and  informal,"  &c. 

Vaughan,  Serjt.,  having  admitted,  upon  a  question  being  put  to  him  by  the  Court, 
that  the  first  count  was  not  maintainable. 

Lens,  Serjt.  was  now  called  upon  to  support  the  objection  to  the  second  count. 
He  contended  that  it  was  not  sufficient  for  the  Plaintiff  to  allege  that  the  Sheriff  had 
not  the  body  at  the  return  of  the  writ,  without  negativing  that  the  party  appeared  or 
put  in  bail,  for  that  he  might  have  voluntarily  surrendered  himself  and  put  in  bail 
without  any  arrest ;  and  he  cited  Haivkins:  v.  Plomer,  2  Bl.  1048,  to  shew  that  it  is 
sufficient  if  the  Defendant  appear  at  the  return  of  the  writ,  and  that  in  actions  for 
escape  on  mesne  process  the  writ  shall  surmise  that  ad  lar[563]  gum  ire  permisit  et 
non  comperuit  ad  diem,  though  on  process  in  execution  ad  largum  ire  permisit,  is  quite 
sufficient. 

Vaughan,  Serjt.,  for  the  Plaintiff  insisted  that  if  the  party  appear  and  put  in  bail, 
it  is  a  compliance  with  the  writ  and  will  negative  the  allegation  that  the  Sheriff  had 
not  the  body  ;  for  that  if  the  Sheriff  be  ruled  to  bring  in  the  body,  putting  in  good 
bail  satisfies  the  rule,  IFolfe  v.  CoUingwood,  1  Wils.  262.  That  with  respect  to  the 
distinction  between  actions  on  mesne  process  and  on  process  of  execution,  though  it 
be  not  sufficient  in  the  former  case  to  say,  ad  largum  ire  permisit,  yet  it  is  not  neces- 
sary to  allege  both  that  the  Sheriff  had  not  the  body,  and  that  the  jiarty  did  not 
appear  at  the  day,  which  are  synonymous  allegation.s,  though  indeed  it  be  necessary 
that  one  of  them  should  be  added  ;  that  the  command  of  the  wiit  is  that  the  Sheriff 
have  the  body  to  answer,  &c.  and  that  it  is  therefore  sufficient  to  allege  a  breach  in 
the  words  of  the  writ. 

Lord  Alvanley,  Ch.  J.     I  can  entertain  no  doubt  that  the  Plaintifif  has  alleged  a 
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sufficient  breach  of  duty  in  the  Sheriff  to  entitle  himself  to  an  action  for  the  damage 
which  has  ensued.  If  the  party  had  appeared  at  the  return  of  the  writ,  the  sheriff 
would  have  had  the  body. 

Heath  and  Eooke,  Js.,  concurred. 

Chambre,  J.  It  seems  to  me  to  be  sufficient  in  this  case  to  follow  the  language  of 
the  writ ;  though  I  confess  that  I  do  not  like  to  depart  from  the  established  forms  of 
pleading  (a)'  for  which  there  often  are  reasons  which  do  not  at  first  occur.  In  the 
present  instance  however  it  does  appear  to  me  that  the  breach  is  sufficiently  stated. 

Judgment  for  the  Plaintiff  on  the  second  count. 

[564]    Kedit,  Gent,  one,  &c.  v.  Broomhead.    Nov.  25th,  1801. 

An  attorney's  clerk,  though  not  clerk  to  the  Defendant's  attorney,  cannot 

become  bail  above. 

The  bail  in  this  case,  being  about  to  justify,  were  opposed  by  Williams,  Serjt.,  on 
the  ground  of  one  of  the  bail  originally  put  in  being  clerk  to  an  attorney,  in  whose 
room  one  of  the  now  bail  had  been  substituted,  and  notice  given  that  the  bail  thus 
added  would  with  the  other  original  bail  justify.  He  observed  that  the  bail  put  in 
at  first  being  a  nullity,  because  one  of  them  was  clerk  to  an  attorney,  it  was  impossible 
to  add  any  bail  to  what  did  not  exist. 

Bayley,  Serjt.,  contr^,  insisted,  that  the  bail  originally  put  in  not  being  clerk  to 
the  attorney  of  the  Defendant  in  the  action,  did  not  fall  within  the  reason  of  the  rule, 
which  had  been  at  first  adopted  with  respect  to  attoriiies  only,  and  subsequently 
extended  to  their  clerks. 

But  The  Court  (not  without  much  hesitation  on  the  part  of  Lord  Alvanley,  Cb.  J.,) 
finding  the  practice  had  been  uniform  (a)^  not  to  allow  attornies'  clerks  to  become  bail, 
rejected  the  bail ;  and  Heath,  Rooke,  and  Chambre,  Js.,  expressed  themselves  clearly 
of  opinion  that  the  rule  was  a  very  beneficial  one,  and  had  with  reason  been  extended 
to  all  attornies'  clerks. 

[565]     COKER  V.  Guy.     Nov.  26th,  1801. 

A.  being  tenant  to  B.  under  a  lease  containing  covenants  by  which  the  former  was 
bound  to  fetch  75  bushels  of  coals  from  Poole  yearly,  and  deliver  them  at  the 
mansion-house  of  the  latter,  and  also  to  supply  him  with  as  much  good  wheat  as  he 
should  want  in  his  family  at  five  shillings  per  bushel ;  it  was  agreed  between  them 
that  the  lease  should  be  surrendered  up,  and  a  new  one  granted,  omitting  the 
above  covenants.  A  new  lease  was  accordingly  executed,  and  at  the  same  time  an 
agreement  was  entered  into,  whereby  A.  agreed  with  B.  that  he  would  fetch  and 
bring  to  the  dwelling-house  of  B.  his  heirs  and  assigns,  75  bushels  of  coals  yearly 

{ay  In  Heme's  Pleader,  p.  129,  there  is  a  precedent  of  a  declaration  in  ease  for  an 
escape,  in  which  the  allegation  of  the  debtor's  non-appearance  on  the  return  day  is 
like  the  one  adopted  in  the  principal  case,  viz.  "did  suffer  freely  to  go  at  large  whither 
he  would,  and  the  said  R,  before  the  said  Justices  of  the  said  King  at  Westminster 
aforesaid  at  the  said  morrow  of  All  Souls,  according  to  the  effect  of  the  said  writ,  he 
had  not."  But  in  Toone  v.  Theobald,  Lill.  Eiit.  60,  where  the  averment  is,  that  the 
Sheriff  neglected  to  have  the  body  on  the  return  day,  it  is  followed  by  an  allegation 
that  the  debtor  "  was  not  committed  to  the  Marshal  of  the  Marshalsea,  nor  put  in  any 
bail."  The  modern  practice  is  to  allege  that  the  debtor  did  not  appear  according  to 
the  exigency  of  the  writ ;  which  single  allegation  negatives  both  his  having  put  in  bail, 
and  that  the  Sheriff  had  his  body.  In  this  form  are  most  of  the  MSS.  precedents. 
See  also  Wentw.  Plead,  vol.  viii.  p.  456  ;  though  in  the  same  volume,  p.  482,  there 
is  a  precedent  similar  to  the  one  adopted  in  the  principal  case. 

(a)-  Vid.  Boulogne  v.  Vauiri7i,  Doug.  567,  in  notis.  Laing  v.  Cwulall,  1  H.  Bl.  76, 
and  Cornish  v.  Ross,  2  H.  Bl.  350.  Indeed  the  words  of  the  rule,  Mich.  6  Geo.  2,  on 
which  the  practice  is  founded,  are  very  strong,  viz.  "no  attorney  of  this  or  any  other 
couit,  or  any  person  practising  as  such."  Where  any  person  within  the  prohibition  of 
this  rule  is  put  in  as  bail,  the  Plaintiff  may  take  an  assignment  of  the  bail-bond,  Fenton 
V.  Buggies,  ante,  vol.  i.  p.  356,  and  Wallace  v.  Arrowsmilh,  ante,  p.  49. 

C.  P.  IV.— 46 
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for  12  years  (the  terra  of  the  new  lease),  and  yearly  supply  B.  his  heirs  and  assigns, 
with  as  much  good  wheat  as  he  should  want  in  his  family  at  five  shillings  per  bushel. 
B.  having  parted  with  his  reversion  in  the  farm,  and  also  quitted  the  mansion-house 
in  which  he  resided  at  the  time  when  the  agreement  was  made,  held  that  he  was  not 
entitled  to  maintain  an  action  against  A.  for  refusing  to  deliver  the  wheat  at  the 
stipulated  price  ;  that  the  agreement  being  entire,  must  receive  one  uniform  con- 
struction ;  and  as  it  was  clearly  local  in  respect  to  the  delivery  of  coals,  it  could  not 
be  deemed  personal  in  respect  to  the  wheat  (a).  Held  also  that  no  parol  evidence 
could  be  admitted  to  explain  the  agreement,  there  being  no  latent  ambiguity. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  heretofore  and  before 
the  making  of  the  agreement,  promise,  and  undertaking  hereinafter  mentioned,  to  wit, 
on  the  4th  day  of  May  1793,  at  Salisbury,  in  the  county  of  Wilts,  the  Defendant 
became  and  was  tenant  to  the  PlaintifT  of  a  certain  messuage  and  farm  of  the  said 
Plaintiff,  in  the  parish  of  Handley,  in  the  county  of  Dorset,  by  virtue  of  a  certain 
lease  and  demise  thereof  then  and  there  made  by  the  said  Plaintiff  to  the  said  Defen- 
dant, for  a  certain  term  of  years,  to  wit,  for  the  term  of  14  years  then  next  following, 
wherein  the  said  Defendant  amongst  other  things  covenanted  with  the  said  Plaintiff 
that  he,  the  said  Defendant,  his  executors  and  administrators,  should  and  would  yearly 
and  every  year  during  the  continuance  of  the  said  lease,  fetch  75  bushels  of  coals  from 
Poole,  and  all  the  peat,  turf,  and  other  fuel  which  the  said  Plaintiff  should  want  to 
make  use  of,  and  deliver  the  same  at  his  mansion-house  gratis ;  and  also  should  and 
would  during  the  said  term  supply  the  said  Plaintiff  with  as  much  good  wheat  as  he 
should  want  to  expend  in  his  family  at  53.  per  bushel,  and  as  much  good  barley  and 
oats  as  he  should  want  for  his  horses,  pigs,  and  dogs,  at  one  guinea  per  quarter;  that 
thereupon,  afterwards  and  before  the  end  and  expiration  of  the  term  of  14  years 
above-mentioned,  and  during  the  continuance  of  the  lease  aforesaid,  to  wit,  on  the 
27th  day  of  May  1796,  at  Salisbury,  in  the  county  of  Wilts  aforesaid,  it  was  agreed 
mutually  by  and  between  the  said  Plaintiff  and  Defendant,  that  the  lease  so  granted 
as  aforesaid  should  be  surrendered  up  and  cancelled,  and  that  the  said  Plaintiff  should 
grant  a  new  lease  to  the  said  Defendant  for  the  teim  of  twelve  years,  to  commence 
from  the  then  preceding  29th  day  of  September,  and  which  said  new  lease  should  not 
contain  any  covenant  on  the  part  and  behalf  of  the  said  Defendant,  [566]  his  executors, 
or  administrators,  to  fetch  yearly  and  every  year  during  the  continuance  of  the  said 
new  lease  75  bushels  of  coals,  &c.  (following  the  words  of  the  former  covenant) ;  and 
that  it  was  then  and  there  further  agreed  by  and  between  the  said  Defendant  and  the 
said  Plaintiff,  that  the  said  Defendant  and  his  executors  should  fetch  and  bring  to  the 
dwelling-house  of  the  said  Plaintiff,  his  heirs  and  assigns,  75  bushels  of  coals  from 
Poole  yearly  and  every  year  during  the  term  of  twelve  years  from  the  29th  day  of 
September  then  last  past,  and  all  the  peat,  turf,  and  other  fuel,  and  also  suppl}'  him 
with  wood  for  his  fencing  and  hedging  his  lands,  gratis,  when  reasonably  required, 
and  also  permit  the  said  Plaintiff,  his  heirs  and  assigns,  to  winter  two  rother  beasts 
with  straw  in  the  backsides  or  straw  bartons,  with  the  milch  cows  belonging  to  said 
Defendant,  his  executors  and  administrators,  gratis,  and  permit  and  suffer  the  pigs  to 
go  out  to  stubble  with  the  pigs  of  the  said  Defendant,  his  executors  and  administrators, 
gratis  ;  and  also  yearly  and  every  year  during  the  said  term,  supply  the  said  Plaintiff, 
his  heirs  and  assigns,  with  so  much  good  wheat  as  he  or  they  should  want  to  expend  in 
his  or  their  family  at  5s.  per  bushel,  and  also  so  much  good  barley  and  oats  as  he  or 
they  might  want  for  his  or  their  horses,  pigs  and  dogs,  at  2s.  7id.  per  bushel  ;  and  in 
failure  of  the  performance  thereof,  or  any  part  thereof,  to  pay  to  the  said  Plaintiff,  his 
heirs  and  assigns,  the  sura  of  1001.  in  lieu  and  satisfaction  thereof ;  that  in  considera- 
tion that  the  Plaintiff  promised  the  said  Defendant  to  perform  the  said  agreement  in 
all  things  on  his  part  to  be  performed,  the  Defendant  promised  to  perform  the  same 
in  all  things  on  his  part  to  be  performed  ;  that  afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at,  &c.  the  said  first-mentioned  lease  was  surrendered  up  and 
cancelled,  according  to  the  said  agreement;  and  that  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.  he  the  said  Plaintiff  did  execute  a  new  lease  to  the 
said  Defendant,  according  to  the  said  agreement  so  made  as  aforesaid,  and  did  do 
and   perform   all  things  in  the  said  agreement  contained  on  his  part  and  behalf  to 

(a)  Vide  Juurdain  v.  Wilson,  4  B.  &  A.  266. 
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be  done  and  performed,  to  wit,  at,  &c. ;  yet  the  Defendant  had  not  yearly,  from 
the  said  29th  of  September  to  the  suing  out  of  the  original  writ  of  the  Plaintiff, 
fetched  and  brought  to  the  dwelling-house  of  the  Plaintiff  75  bushels  of  coals  from 
Poole  aforesaid,  &c.  (negativing  the  Defendant's  performance  of  any  of  the  terms  of 
the  agreement) ;  by  reason  whereof,  and  according  to  the  tenor  of  the  said  agreement, 
the  said  De-[567]-fendant  became  liable  to  pay  to  the  Plaintiff  the  sum  of  1001.  when 
requested,  &c. 

The  Defendant  pleaded  Non  assumpsit. 

The  cause  was  tried  before  Graham,  Baron,  at  the  last  Summer  Assizes  at  Salisbury, 
when  it  appeared  that  the  first  lease  stated  in  the  declaration  was  surrendered,  and  a 
new  one  granted  iu  the  manner  therein  mentioned,  and  that  the  agreement  therein 
also  mentioned  was  executed  on  the  same  day  as  the  new  lease ;  that  the  Plaintiff  at 
the  time  when  the  new  lease  and  agreement  were  executed,  was  possessed  of  two 
mansion-houses  in  the  parish  of  Handley,  one  called  Stricklands,  the  other  called 
Williams's,  in  the  former  of  which  he  then  resided  ;  but  that  he  afterwards  sold 
Stricklands,  together  with  the  reversion  in  the  Defendant's  farm,  and  from  that  time 
resided  in  Williams's;  that  from  the  time  when  the  Plaintiff  quitted  Stricklands,  the 
Defendant  had  omitted  to  perform  the  agreement,  and  that  the  action  was  brought  to 
recover  damages  for  such  non-performance.  The  learned  Judge  was  of  opinion  that 
the  written  agreement  was  to  be  considered  independent  of  the  lease,  and  that  although 
such  parts  of  the  agreement  as  required  a  local  delivery  or  local  performance  could  not 
be  enforced  after  the  Plaintiff  had  quitted  Stricklands,  yet  that  as  some  parts  of  it  did 
not  require  such  local  delivery  or  performance,  the  Plaintiff  had  still  a  right  to  insist 
upon  the  Defendant's  compliance  with  those  parts,  though  the  latter  was  no  longer 
tenant  to  the  Plaintiff.  He  therefore  directed  the  Jury  to  consider  what  damage  the 
Plaintiff  had  sustained  by  the  Defendant's  refusal  to  supply  him  with  a  sack  of  wheat, 
which  had  been  demanded  at  the  price  mentioned  in  the  agreement.  The  Jury  found 
a  verdict  for  the  Plaintiff,  damages  20  shillings. 

A  rule  having  been  obtained  calling  on  the  Plaintiflf  to  shew  cause  why  this 
verdict  should  not  be  set  aside,  and  a  new  trial  be  granted. 

Best,  Serjt.,  shewed  cause.  It  was  agreed  between  the  parties  that  the  covenants 
of  the  old  lease  in  favour  of  the  landlord  should  be  excepted  out  of  the  new  lease,  and 
the  evident  reason  why  this  was  done  was,  that  the  landlord  being  about  to  quit  the 
premises  on  which  he  then  resided,  wished  to  make  the  undertaking  of  the  tenant  personal 
to  himself,  and  thereby  secure  to  himself  those  advantages  which  would  otherwise  have 
passed  to  his  assignee.  From  the  terms  of  the  agreement  it  appears,  [568]  indeed, 
that  some  of  the  covenants  were  only  to  be  performed  while  the  Plaintiff  resided  in 
his  then  dwelling-house;  but  the  stipulation  respecting  the  wheat  is  not  to  be  so 
restrained  ;  for  the  agreement  is  general  that  the  Defendant  shall  supply  the  Plaintiff 
with  so  much  wheat  at  so  much  per  quarter,  which  implies  this  provision,  viz.  if  the 
Plaintiff  shall  demand  the  same  of  the  Defendant,  which  demand  must  be  made  at  the 
Defendant's  residence.  Nor  is  there  any  reason  why  the  tenant  should  be  relieved 
from  such  stipulation,  for  he  of  course  has  had  a  valuable  consideration  for  it  in  the 
amount  of  his  rent ;  and  if  the  present  Plaintiff  cannot  maintain  this  action,  the  Defen- 
dant will  be  altogether  discharged  ;  for  whether  the  Plaintiff  or  his  assignee  of  the 
reversion  be  entitled  to  the  benefit  of  the  agreement,  the  action  must  be  brought  in 
the  name  of  the  Plaintiff. 

Lens,  Serjt.,  contra,  was  stopped  by  the  Court. 

Lord  Alvanley,  Ch.  J.  I  cannot  construe  this  agreement  in  any  other  way  than 
as  referring  to  the  relation  of  landlord  and  tenant  subsisting  between  the  parties,  and 
that  it  was  meant  to  continue  between  the  Plaintiff  and  Defendant  only  so  long  as 
that  relation  should  exist  between  them  (a).     The  words  "  heirs  and  assigns  "  being 

(a)  But  it  should  seem  that  if  the  PlaintiB"  had  parted  with  his  interest  in  the  lands 
demised  to  the  Defendant,  or  even  with  his  estate  in  the  mansion-house  called  Strick- 
lands, but  had  continued  to  reside  in  the  latter,  so  as  to  be  capable  of  deriving  a 
benefit  there  from  the  performance  of  the  agreement,  he  might  have  maintained  his 
action.  For  where  a  parson  covenanted  with  R.  B.,  who  was  tenant  by  the  curtesy, 
to  find  a  priest  to  perform  divine  service  in  the  house  of  R.  B.  every  Saturday  in  the 
year  during  the  life  of  the  said  R.  B.,  and  afterwards  R.  B.  surrendered  his  estate  to 
the  reversioner,  and  took  back  a  term  for  years,  it  was  held  that  the  covenant  was  not 
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introduced  throughout  clearly  shew  that  it  could  not  be  intended  as  a  mere  personal 
agreement.  Indeed  many  of  [569]  the  covenants  are  such  as  could  not  possibly  be 
performed  to  any  given  assignee  of  the  PlaintifT's  living  at  any  distance  whatsoever 
from  the  demised  premises,  but  only  to  such  assignee  as  should  succeed  to  the  Plaintiff's 
dwelling-house  at  Stricklands,  and  stand  in  all  respects  in  the  same  relation  as  the 
Plaintiff'  himself  did  at  the  time  the  agreement  was  entered  into.  It  is  observable  also 
that  these  words  "heirs  and  assigns  "are  used  in  the  stipulation  respecting  the  wheat 
as  well  as  the  other  stipulations,  and  we  must  give  one  uniform  and  entire  con- 
struction to  the  agreement,  and  not  hold  some  parts  of  it  to  be  personal  and  others 
not  so.  The  parol  evidence  in  this  case  cannot  vary  this  construction.  I  am  there- 
fore of  opinion  that  we  are  bound  to  consider  the  Defendant  as  having  executed  this 
agreement  in  the  capacity  of  tenant  to  the  person  who  should  continue  to  sustain  the 
character  of  landlord. 

Heath,  J.  I  am  of  the  same  opinion.  In  the  first  place,  it  appears  to  rae  that  no 
parol  evidence  can  bo  admitted  unless  there  be  a  latent  ambiguity  in  the  agreement 
itself  (a).  It  is  contended,  however,  that  the  agreement  itself  is  personal  ;  but  many 
of  the  stipulations  in  the  agreement  are  clearly  local,  and  not  to  be  performed  at  a 
distance  from  the  premises.  The  covenant  to  serve  the  Plaintiff's  family,  must  mean 
his  family  in  that  place,  and  not  wheresoever  they  may  happen  to  reside. 

RoOKE,  J.  Had  this  agreement  been  reversed  in  its  order,  and  the  stipulations 
respecting  the  wheat  been  placed  at  the  beginning,  there  might  have  been  some  ground 
for  the  PlaintitT's  argument.  But  here  the  agreement  begins  with  a  provision  that 
the  Defendant  shall  bring  coals  to  the  Plaintiff's  dwelling-house,  and  then  goes  on  to 
stipulate  that  the  Defendant  shall  furnish  fuel  and  also  wood  for  fencing  his  lands ; 
then  follow  other  provisions  respecting  the  Plaintiff's  cattle,  and  then  the  stipulation 
to  supply  the  Plaintiff  with  as  much  wheat  as  he  should  want  in  his  family.  Now 
the  meaning  of  the  term  family  must  be  his  family  residing  upon  the  premises.  Every 
agreement  must  receive  its  construction  from  its  own  terms,  without  the  introduction 
of  any  evidence  dehors  the  agreement,  unless  there  be  some  latent  ambiguity. 

Chambre,  J.  If  there  be  any  ambiguity  respecting  the  particular  articles  men- 
tioned in  this  agreement,  we  must  look  to  the  whole  of  the  agreement  in  order  to 
ascertain  the  sense  of  it.  It  is  admitted  that  some  of  the  articles  can  only  relate  to 
the  [570]  situation  of  landlord  and  tenant ;  but  it  is  concluded  that  the  stipulation 
respecting  the  wheat  is  to  be  separated  from  the  rest,  and  to  be  construed  as  a  personal 
agreement ;  but  I  find  nothing  in  the  language  of  the  agreement  which  calls  upon  us 
to  divide  any  part  of  it  from  the  rest.  The  heirs  and  assigns  mentioned  in  the  agree- 
ment must  either  mean  the  heirs  an<l  assigns  who  should  be  entitled  to  the  estate  in 
lease  to  the  Defendant,  or  the  heirs  and  assigns  who  should  be  entitled  to  the  house 
in  which  the  Plaintiff  resided  :  but  in  either  of  these  cases  the  present  Plaintiff"  would 
be  precluded  from  maintaining  his  action. 

liule  absolute. 

extinct,  and  that  R.  B.  might  maintain  an  action  for  non-performance  of  the  covenant, 
6  H.  4,  1.  1  Roll.  Ab.  Covenant  O.  pi.  1,  fol.  522.  1  Bac.  Ab.  Covenant  G.  fol.  540, 
ed.  1736.  6  Vin.  Ab.  Covenant  0.  So  where  the  covenant  was  to  perform  divine 
service  in  the  chapel  of  D.,  not  describing  it  as  belonging  to  the  manor,  it  was  held 
that  the  heir  of  the  covenantee  might  maintain  the  action,  though,  in  consequence  of 
mesne  alienations,  he  was  not  seised  of  the  manor  in  his  own  right,  but  in  that  of  his 
wife,  for  the  covenant  being  personal,  descended  upon  the  heir  of  the  covenantee,  and 
not  upon  the  purchaser  of  the  manor;  but  in  that  case  it  seems  also  to  have  been 
holden  that  if  the  chapel  had  been  described  as  belonging  to  the  manor,  the  heir  after 
alienation  could  not  maintain  the  action  :  nor  even  the  alienee  (adds  Broke),  as  it 
should  seem,  for  he  is  not  privy  in  blood,  2  H.  4.  6  Bro.  Ab.  lit.  Covenant,  pi.  17. 
Fitz.  Ab.  tit.  Covenant,  pi.  13.  But  this  latter  position  of  Broke  is  contradicted  by 
42  Ed.  3,  3,  also  abridged  by  Broke,  tit.  Covenant,  pi.  5.  There  the  covenant  was  to 
chaunt  in  the  chapel  of  such  a  manor  fur  the  lords  and  their  servants,  and  it  was 
admitted  that  the  purchaser  of  the  manor  might  maintain  an  action  on  the  covenant, 
though  not  privy  as  heir  to  the  covenantee  ;  for  the  covenant  went  with  the  land. 
(a)  Vide  etiam  Preston  v.  Merceau,  2  Bl.  1249. 
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Slade  et  Ux.  Tenants  v.  DoWLAND  Demandant;  in  False  Judgment. 

Nov.  26th,  1801. 

If  a  demandant  in  a  writ  of  right  count  upon  the  seisin  of  his  ancestor  in  dominioo 
suo  ut  de  feodo,  omitting  et  de  jure,  it  seems  to  be  bad. — If  the  demandant  in 
deducing  his  title  through  a  female,  desciibe  her  as  sister  and  heir  of  J.  S.,  and  it 
appear  upon  the  face  of  the  count  that  J.  S.  left  a  son  who  survived  his  aunt,  it  is 
fatal ;  although  it  also  appear  that  upon  failure  of  issue  of  the  son,  the  issue  of  the 
sister  of  J.  S.  became  his  heirs. 

Writ  of  false  judgment  directed  to  the  Sheriff  of  Doi-setshire  commanding  him  to 
go  to  the  Court  of  the  Manor  and  Forest  Manor  of  Gillingham,  and  there  cause  to  be 
recorded  a  plaint  between  the  Plaintiffs  and  the  Defendant  of  a  plea  of  land,  wherein 
the  Plaintiffs  complained  that  false  judgment  had  been  given.  The  Sherifi'  returned 
that  he  had  recorded  the  plaint  and  set  out  the  proceedings,  viz.  a  writ  of  right  close  ; 
and  the  count  founded  thereon,  which  was  as  follows:  "Thomas  Dowland  by 
Augustin  John  Mayhew  his  attorney,  demands  against  William  Slade  and  Elizabeth 
his  wife,  18  acres  of  land,  18  acres  of  meadow,  18  acres  of  pasture,  and  18  acres  of 
furze  and  heath,  with  the  appurtenances  situate,  lying  and  being  in  the  tithing  of 
Bourton,  in  the  manor  of  Gillingham,  in  the  county  of  Dorset,  and  within  the  juris- 
diction of  this  Court,  and  whereof  he  says  that  Thomas  Gamlyn  was  seised  in  his 
demesne  as  of  fee,  according  to  the  custom  of  the  manor  aforesaid  in  the  time  of  peace, 
in  the  time  of  the  Lord  George  the  Second,  late  King  of  Great  Britain,  &c.  and  within 
sixty  years  now  last  past,  by  taking  the  esplees  thereof  to  the  value,  &c.  and  died 
thereof  seised,  leaving  one  Elizabeth  his  wife  him  surviving,  and  from  the  said  Thomas 
Gamlyn  the  right  to  the  said  tenements,  with  the  appurtenances,  descended  and  came 
to  one  William  Gamlyn,  as  brother  and  heir  of  the  said  Thomas  Gamlyn,  subject  to 
the  estate  of  free  bench  of  the  said  Elizabeth  therein,  according  to  the  custom  of  the 
manor  [571]  aforesaid,  and  from  the  same  William  Gamlyn  the  right  to  the  said  tene 
merits,  with  the  appurtenances,  subject  to  the  said  estate  of  the  said  Elizabeth  Gamlyn, 
descended  and  came  to  one  Hannah  Dowland,  as  eldest  cousin  and  heir  of  the  said 
William  Gamlyn,  according  to  the  custom  of  the  said  manor,  that  is  to  say,  as  eldest 
daughter  and  heir  of  Hannah  Ball,  who  was  the  only  sister  and  heir  of  one  other 
Thomas  Gamlyn,  who  was  the  father  as  well  of  the  said  first-mentioned  Thomas 
Gamlyn  as  of  the  said  William  Gamlyn,  which  said  Elizabeth  Gamlyn  died  in  the 
lifetime  of  the  said  Hannah  Dowland  ;  and  from  the  said  Hannah  Dowland  the  right 
to  the  said  tenements,  with  the  appurtenances,  descended  and  came  to  one  Thomas 
Dowland,  as  son  and  heir  of  the  said  Hannah  Dowland  ;  and  from  the  said  Thomas 
Dowland,  the  son  and  heir  of  the  said  Hannah  Dowland,  the  right  to  the  said  tene- 
ments, with  the  appurtenances,  descended  and  came  to  the  said  Thomas  Dowland  the 
now  demandant,  as  son  and  heir  of  the  said  Thomas  Dowland,  the  sou  and  heir  of 
the  said  Hannah  Dowland,  and  that  this  is  his  right,  he  the  said  Thomas  Dowland 
the  now  demandant  offers,"  &c. 

Several  imparlances  followed  at  the  prayer  of  the  tenants,  and  then  a  general 
demurrer;  after  which  other  imparlances  at  the  prayer  of  the  demandant,  and  a 
joinder  in  demurrer.  Then  came  a  judgment  for  default  of  the  tenant's  appearance, 
that  the  premises  demanded  should  be  taken  into  the  hands  of  the  lord  of  the  manor ; 
and  a  precept  to  the  bailiff  of  the  manor  to  take  the  same  into  the  hands  of  the  lord, 
and  to  make  known  the  day  of  the  caption  at  the  next  court,  and  summon  the  tenants 
to  hear  the  judgment :  at  the  next  court  the  bailiff  returned  that  the  precept  came  to 
his  hands  too  late  for  him  to  execute  it  before  the  next  court;  and  therefore  the  same 
judgment  was  given,  and  precept  awarded  as  before.  At  the  next  court  the  tenants 
again  made  default,  and  the  bailiff  returned  that  he  had  taken  the  premises  into  the 
hands  of  the  lord,  and  that  he  had  summoned  the  tenants  to  hear  the  judgment; 
whereupon  judgment  was  given  that  the  demandant  should  recover  his  seisin  of  the 
tenements,  with  the  appurtenances,  against  the  tenants ;  and  the  demandant  prayed 
a  precept  to  the  bailiff  to  cause  him  to  have  his  full  seisin  thereof,  which  was  granted, 
and  at  the  following  court  the  bailiff  returned  that  he  had  caused  the  demandant  to 
have  full  seisin.  Upon  this  record  the  present  Plaintiffs  assigned  errors  thus:  "And 
hereupon  the  said  William  Slade  and  Elizabeth  his  wife  say,  [572]  that  the  record 
aforesaid  is  vicious  and  in  many  respects  defective,  and  that  false  judgment  is  given 
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against  them  in  the  proceedings  aforesaid  in  many  instances,  that  is  to  say,  in  this, 
that  is  to  say,  that  no  seisin  of  right  of  the  premises  in  the  said  count  mentioned,  is 
in  the  said  count  alleged  and  averred  in  Thomas  Gamlyn,  who  is  therein  alleged  to 
have  been  last  seised,  and  from  whom  the  said  Thomas  Dowland  deduces  his  title, 
and  that  the  right  is  in  that  count  alleged  to  have  descended  to  the  several  persons 
therein  named  in  successioti  from  the  said  Thomas  Ciaralyn,  who  for  any  thing  which 
appears  in  the  said  count,  had  no  right,  ;uid  that  the  title  is  attcnipted  to  he  deduced 
to  the  said  Thnmas  Dowland  from  an  ancestor  who  is  not  alleged  to  have  any  right, 
but  for  any  thing  which  in  the  said  count  appears  might  have  been  seised  of  wrong, 
and  the  light  have  been  in  those  who  had  been  seised  of  and  held  the  same  premises 
since  the  death  of  the  said  Thomas  (iamlyti,  and  that  the  right  is  stated  to  descend 
from  one  who  no  right  had,  and  that  the  root  of  the  said  Thomas  Dowland's  title  is 
erroneously,  imperfectly,  and  defectively  alleged  ;  and  also  in  this,  that  supposing  the 
said  Thomas  Gamlyn  the  last  seised  to  have  had  any  right,  no  right  is  deduced  from 
the  said  Thomas  Gamlyn  to  the  said  Thomas  Dowland,  inasmuch  as  the  said  Hannah 
Dowland  is  in  the  said  count  alleged  to  be  the  heir  of  the  sai<l  William  Gamlyn, 
and   the  right  to  the  premises  in  the  said  count  mentioned   to  have  descended   to 
the  said  Hannah  Dowland  as  the  heir  of  Hannah  Ball,  which  said  Hannah   Hall  must 
therefore  have  died  before  the  said  William  Gamlyn,  or  the  said   Hannah  Dowland 
could  not  have  been  heir  to  the  saiii  William  (iamlyn,  or  the  right  have  descended 
from  the  said  William  Gamlyn  immediately  to  her  the  said  Hannah  Dowland,  and  yet 
the  said  Hannah  Bail  is  in  the  sai<l  count  stated  to  have  been  the  sister  and  heir  of 
Thomas  Gamlyn  the  father,  who  must  therefore  have  died  in  the  lifetime  of  the  said 
Hannah  Ball,  and  to  which  said  Thomas  Gamlyn  the  father  Willinm  Gamlyn  his  son 
who  survived  the  said  Hiiunah  Ball  must  have  been  heir,  and  to  which  said  Thomas 
Gamlyn  the  father  Hannah  Ball  never  couhl  have  been  heir,  if  it  be  true  as  is  in  the 
said  count  alleged,  that  the  said  Hannah  Dowland  was  heir  to  William  Gamlyn  at 
the  time  of  his  death,  and  that  the  right  descended  immediately  from  him  to  her; 
and  also  in  this,  that  no  custom  of  the  said  manor  is  any  where  alleged,  whereby  it 
appears  that  eldest  daughters  and  eldest  female  cousins  are  entitled  to  be  heirs  alone, 
[573]  and  exclusively  of  their  younger  sisters  ;  and  also  in  this,  that  judgment  in  the 
plea  aforesaid  is  given  for  the  said  Thomas  Dowland  against  the  said   William  Slade 
and  Elizabeth  his  wife,  when  by  the  law  of  the  land  judgment  in  the  plea  aforesaid 
ought  to  have  been  given  for  the  said   William  Slale  and  Elizabeth   his  wife  against 
the  said  Thomas  Dowland  ;  and  also  in  this,  that  judgment  is  given  in  the  plea  afore- 
said without  any  regard  to  the  matter  of  law  before  the  caurt  on  the  ])roceedings,  by 
the  demurrer  to  the  said  count  and  joinder  thereto;  and  so  the  said  William  Slade 
and  Elizabeth  his  wife  say,  that  in  the  said  court  of  the  sai<l  manor  false  judgment 
hath  in  divers  instances  been  given  against  them  upon  the  proceedings  aforesaid,  and 
they  pray  that  the  said  judgment  for  the  said  defects,  and  for  others  in  the  said  record 
appearing,  may  be  reversed,  annulled,  and   utterly  made  void,   as  being  false  and 
erroneous,  and  that  the  said   William  Slade  and  Elizabeth  his  wife  may  be  restored 
to  every  thing  which  they  have  lost  on  occasion  of  the  said  judgment,  and  that  the 
said  Justices  here  may  proceed  to  the  examination  of  the  said  premises."     The  Defen- 
dant joined  in  error  thus  :  "And  the  said  Thomas  Dowland  says,  that  the  judgment 
aforesaid  ought  not  to  be  reversed,  neither  ought  the  said  William  Slade  and  Elizabeth 
his  wife  to  be  restored  to  any  thing  which  they  may  have  lost  thereby,  because  he 
says  that  in  the  record  aforesaid  there  is  not  any  error,  nor  is  any  false  judgment 
given  in  the  said  court  of  the  said  manor  and  forest>manor,  upon  or  in  any  of  the 
proceedings  aforesaid  ;  and  this  the  said  Thomas  Dowland  is  ready  to  verify,  and  be 
prays  that  the  Court  here  may  proceed  to  the  examination  of  the  premises  aforesaid, 
and  that  the  judgment  aforesaid  may  be  in  all  things  affirmed,  and  adjudged  good 
and  sufficient  to  remain  in  its  full  force." 

The  case  was  argued  on  the  last  day  of  last  Trinity  Terra  ;  when  Williams,  Serjt., 
for  the  dem^indant  was  desired  by  the  Court  to  begin.  With  respect  to  the  first  objec- 
tion it  is  sufficient  to  state  in  the  count  that  the  party  was  seised  in  his  demesne  as  of 
fee,  without  adding  the  words  "and  of  right."  Every  seisin  in  fee  implies  a  right  to 
that  seisin  ;  and  the  Court  will  not  intend  that  the  party  came  to  his  estate  by 
disseisin.  It  is  enough  if  it  appear  that  the  ancestor  of  the  demandant  was  actually 
seised  in  fee-simple,  that  being  the  oidy  estate  which  can  be  recovered  in  a  writ  of 
right,  Fitz.  N.  B.   1,  5,  Dally  v.  King,  1  H.  Bl.  1.     Now  in  this  case  the  demandant 
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has  alleged  that  his  [574]  ancestor  was  seised  in  his  demesne  as  of  fee ;  which  is  a 
moie  apt  way  of  pleading  in  the  case  of  an  estate  in  possession  than  to  say,  "as  of  fee 
and  right,"  which  rather  implies  to  an  estate  in  reversion.  Thus  in  JVrotesley  v. 
Adams,  Plowd.  187  a.  the  estate  in  fee-simple  in  possession  is  described  in  dominico 
suo  ut  de  feodo,  but  the  fee-simple  expectant  on  an  estate  for  years  ut  de  feodo  et 
juie,  fo.  187  b.,  and  this  distinction  was  approved  by  the  Court,  fo.  191  a.  If  how- 
ever it  be  contended  that  the  seisin  in  this  case  may  have  been  obtained  by  wrong,  it 
may  be  answered  that  in  some  cases  such  a  seisin  may  be  sufficient  to  maintain  a  writ 
of  right,  as  appears  from  Co.  Litt.  280  b.  281  a.;  and  if  there  be  any  case  in  which 
such  a  seisin  will  support  the  action,  it  cannot  be  essential  to  state  that  the  seisin  was 
of  right.  But  independent  of  general  reasoning,  this  mode  of  pleading  is  supported 
by  precedents.  In  Kastal's  Entr.  title  False  Judgment,  pi.  9,  fo.  323  b.  ed.  1586,  the 
count  runs  thus :  Et  unde  dicunt  quod  ipsimet  fuerunt  seisiti  de  mesuagiis  terris  & 
prffidictis  cum  pertinentiis  in  dominico  suo  ut  de  feodo  tempore  pacis  tempore  Domini 
Kegis  nunc  capiendo,  &c.  In  Rastal.  Ent.  tit.  Formtidon  in  Remainder  (a)',  pi.  3, 
fo.  347  b.  the  words  de  jure  are  also  omitted,  and  so  in  the  bar  to  a  count  in  a  writ  of 
right  close,  Co.  Ent.  tit.  False  Judgment,  pi.  2,  fo.  306  b.  2dly,  With  lespect  to  the 
repugnancy  in  deducing  the  title,  the  introduction  of  the  word  "heir"  in  describing 
Hannah  Ball,  must  be  taken  to  have  no  other  effect  than  to  point  out  the  relationship 
in  which  she  stood  to  Thomas  Gamlyn  the  father.  It  would  not  have  been  sufficient 
to  have  described  her  as  eldest  sister,  since  that  description  would  not  have  excluded 
the  existence  of  a  brother.  But  the  word  "  heir  "  imports  that  the  person  to  whom  it 
is  applied  is  the  person  through  whom  the  succession  to  the  estate  is  derived  ;  and  not 
that  such  person  ever  stood  in  the  situation  to  claim  the  estate  herself  as  having 
survived  Thomas  Gamlyn  to  whom  she  is  described  as  heir.  In  Heme's  Pleader,  tit. 
Formedon  in  Reverter,  fo.  501  b.  ed.  1657,  there  is  a  precedent  to  which  the  same 
objection  would  have  applied.  There  Richard  the  demandant  makes  title  to  the  land 
as  the  right  heir  of  E.  F.  the  donor  thus  :  "and  from  the  same  S.  and  A.  (the  donees), 
for  that  they  died  without  heirs  of  their  bodies  begotten,  the  right  reverted  by  form, 
&c.  to  the  same  Richard,  who  now  demands  as  cousin  [575]  and  heir  of  the  said  E.  F., 
to  wit,  son  of  S.  B.,  son  and  heir  of  L.  F.  son  and  heir  of  W.  F.,  brother  and  heir  of 
the  saiil  E.  F.  the  donor,  and  which  after  the  death,"  &c.  Richard  the  demandant  there- 
fore was  heir  to  the  donor  at  the  time  of  the  death  of  the  donees  without  issue,  and  con- 
sequently S.  B.,  L.  F.  and  W.  F.,  though  whom  he  claimed,  must  all  have  been  dead 
at  that  time.  In  this  indeed  there  is  no  repugnancy.  But  the  plea  shews  that  J.  and 
A.  the  donees  were  the  daughters  of  the  donor :  if  therefore  W.  F.  the  donor's 
brother  died  before  them,  he  could  never  have  been  heir  to  the  donor.  This  is 
precisely  the  same  objection  as  that  which  is  now  raised  :  and  had  it  been  considered 
of  importance  would  probably  have  been  taken  advantage  of  in  the  former  case.  In 
the  case  of  a  lineal  descent  it  may  be  incorrect  to  describe  a  person  as  heir  to  another 
who  survived  him  ;  but  in  describing  a  collateral  descent,  the  word  "  heir"  is  used  to 
shew  that  the  ancestor  to  whom  it  is  applied  would,  if  living,  have  been  heir  to  the 
person  last  seised.  If  however  it  should  be  thought  that  the  objection  has  any 
weight,  yet  as  Hannah  Dowland  is  properly  described  as  cousin  and  heir  of  William 
Gamlyn,  and  the  steps  by  which  her  title  is  deduced,  are  stated  under  a  scilicet,  the 
Court  may  reject  the  latter  part  as  uiniecessary  (a)-,  or  consider  the  word  "heir"  as 
surplusage.  Indeed  the  proceedings  in  a  court  of  this  description  are  not  to  be 
canvassed  with  the  same  accuracy  as  the  judgments  of  the  Courts  in  Westminster 
Hall,  as  appears  from  Ash  v.  Rogle  and  the  Dean  and  Chapter  of  Saint  Paul's,  1  Vern. 
367,  Show.  Par.  Cas.  67,  where  a  common  recoveiy  in  a  Court  Baron  was  supported, 
though  erroneous,  not  merely  on  the  ground  of  its  being  a  common  assurance,  but 
because  it  was  suffered  in  a  Couit  Baron. 

[The  counsel  for  the  Plaintiff  intimated  that  he  should  not  insist  upon  the  third 
objection,  and  the  Court  observed  that  there  was  nothing  in  it.] 

{aY  There  are  also  three  precedents  in  Co.  Ent.  tit.  Formedon,  viz.  fo.  328  b. 
pi.  14,  338  b.  pi.  15,  and  340  b.  pi.  16,  where  the  words  de  jure  are  altogether 
omitted. 

{af  But  it  seems  that  it  would  not  have  been  sufficient  to  describe  the  demandant 
as  cousin  and  heir,  without  showing  in  what  manner  she  was  heir.  See  1  Ass.  pi.  15, 
where  this  doctrine  was  laid  down  in  a  writ  of  mordancester. 
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Lens,  Serjt.,  for  tho  PlaintiflF.     Undoubtedly  these  objections  are  very  nice.     But 
the  Court  must  consider  them  as  if  taken  upon  a  special  demurrer  :  for  as  there  has 
been  a  general  demurrer  in  the  Court  below  to  which  the  statute  respecting  special 
demurrers  does  not  extend,  the  assignments  of  errors  upon  the  writ  of  false  judgment 
are  in  the  nature  of  special  causes  of  de-[576]-niurrer.     1st,  It  is  not  sufficient  in  a 
writ  of  right  for  the  demandant  to  set  forth  a  seisin  only  ;  he  must  shew  that  he  has 
the  mere  right.     The  issue  is  not  taken  upon  the  seisin  but  upon  tho  right;  and 
unless  an  allegation  of  the  right  be  made  no  issue  can  be  taken.     The  passages  cited 
from  Fitzherbert  only  shew  under  what  circumstances  a  writ  of  right  may  be  main- 
tained ;  but  do  not  point  out  what  particular  allegations  are  necessary  to  be  made  in 
the  count.     So  the  case  of  Dally  v.  King  oidy  lays  down  that  an  allegation  of  an 
actual  seisin  is  necessary,  but  does  not  say  whether  or  not  that  seisin  must  be  alleged 
to  be  of  right.     With  respect  to  the  case  of  Wrotesley  v.  Adams,  though  it  was  there 
said  to  be  correct  to  describe  a  seisin  in  reversion  "as  of  fee  and  right,"  yet  it  was  not 
there  holden  that  in  a  writ  of  right  it  would  not  be  necessary  to  describe  a  seisin  in 
possession  as  "of  right  "  also  :  that  was  not  a  case  of  a  writ  of  right ;  and  the  distinc- 
tion there  taken  was  between  a  seisin  in  demesne  'as  of  fee,  and  a  seisin  as  of  fee  and 
right,  the  former  of  which  was  thought  rather  to  apply  to  a  seis^in  in  possession  on 
account  of  the  word  "demesne,"  and  the  latter  to  a  seisin  in  reversion.     As  to  the 
passage  in  Co.  Litt.,  though  it  be  true  that  a  seisin  commencing  by  disseisin  may  in 
some  cases  be  sufficient  to  maintain  a  wiit  of  right,  because  the  tenant  may  be  pre- 
cluded from  disputing  it,  yet  it  by  no  means  follows  that  such  a  seisin  must  not  be 
alleged  in  the  count  to  be  a  seisin  of  right.     The  entry  in  Rastal  tit.  False  Judgment, 
pi.  9,  is  indeed  an  authority  in  support  of  this  count ;  but  in  that  case  as  the  jjarlies 
joined   issue  on  the   fact,  the  objection   could   not  arise;  besides   which  it  may  be 
observed,  that  although  the  words  "de  jure"  are  omitted  in  the  description  of  the 
seisin,  the  demandant  at  the  beginning  of  the  count  claims  the  estate  "as  his  right 
and  inheritance,"  which  in  this  case  the  demandant  has  omitted  to  do.     As  to  the 
other  entries  cited  from  liastal  tit.  Formedon,  and  Co.  Entr.  tit.  False  Judgment,  it 
may  be  observed,  that  the  former  is  no  authority  in  a  writ  of  right,  and  that  the 
omission  of  the  woids  "  de  jure"  in  the  latter  was  not  in  the  count  but  in  the  bar(n). 
With  the  exception  of  the  precedent  in  Kastal,  tit.  False  [577]  Judgment,  pi.  9,  the 
entries  will  be  found  universally  to  have  the  words  "  de  feodo  et  jure."     To  this  effect 
are  the  entries  in  Kastal,  tit.  Dioyt  Close,  pi.  1,  fo.  233,  pi.  5,  fo.  234  b.  ed.  15G6,  and 
another  in  the  same  book,  title  Copyhold,  pi.  1,  fo.  129,  iei  which  last  case  it  appears 
to  have  been  thought  necessary  in  an  action  in  the  manor  court  in  the  nature  of  a 
writ  of  right  patent,  for  the  copyholder  to  allege  his  seisin  in  dominico  suo  ut  de 
feodo  et  jure  ad  voluntatem  domini  secundum  consuetudinem,  ifec.     2dly,  If  there  be 
any  inconsistency  in  a  statement  of  the  doruandant's  title,  that  part  which  creates  the 
inconsistency,  though  under  a  videlicet,  cannot  be  rejected,  for  it  is  perfectly  clear 
that  in  a  writ  of  right  all  allegations  of  title  are  material  allegations,  for  the  title  must 
be  regularly  set  out,  and  proved  as  laid.     Now  if  any  thing  appear  upon  the  face  of 
the  title  which  could  not  by  possibility  be  proved,  the  title  becomes  defective  :  and  in 
this  case  had  the  parties  gone  to  trial,  it  would  have  been  impossible  to  prove  that 
Hannah  Ball  ever  was  the  heir  of  Thomas  Gamlyn.     The  demandant  could  not  have 
resorted  to  any  other  mode  of  deriving  his  title  than  that  set  forth  upon  the  record, 
and  by  that  it  appears  that  Hannah  Ball  died  before  William  Gamlyn,  who  was  the 
heir  of  Thomas  (Jamlyn. 

Williams,  in  reply,  insisted  that  a  writ  of  false  judgment  could  not  be  considered 
in  the  nature  of  a  special  demurrer,  but  was  to  be  compared  to  a  writ  of  error  on 
which  nothing  but  defects  in  substance  can  be  taken  advantage  of:  and  that  one 
precedent  in  point  was  sutticieiit  to  induce  the  Court  in  a  cause  of  this  sort  to  support 
the  judgment  given  below. 

(a)  Indeed  in  Formedon  the  general  issue  is  not  joined  upon  the  mere  right,  as  in 
a  writ  of  right,  but  upon  the  gift  of  the  donor.  For  the  estate  demanded  and 
recovered  in  Formedon  is  not  the  mere  right,  i.e.  the  fee-simple,  but  an  estate-tail. 
See  Booth  on  Real  Actions,  fo.  88.  See  the  form  of  the  general  issue  non  dedit,  Co. 
Entr.  tit.  Formedon,  pi.  5,  14,  16,  fo.  322  b.  329  b.  341  a.  Rast.  Entr.  tit.  Formedon, 
pi.  5,  14,  16,  fo.  322  b.  329  b.  341  a.  Rastal  Entr.  tit.  Formedon  in  Remainder,  pi.  1,  2, 
fo.  347,  tit.  Resceit  in  Formedon,  pi.  3,  fo.  349  a. 
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Ciir.  atlv.  viilt. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.  We  are  to  decide  wheiher  any  of  the  errors  assigned 
upon  this  record  are  fatal ;  for  if  any  of  them  prevail  judgment  must  be  given  for  the 
tenant.  The  errors  assigned  are  three  in  number.  The  1st  objection  is,  that  it  i? 
not  alleged  that  Thomas  Gamlyn,  from  whom  the  demandant  deduces  bis  title,  was 
seised  in  his  demesne  as  of  fee  and  right.  Upon  this  point  we  do  not  mean  to  decide 
the  case.  But  thus  far  I  will  say,  that  the  objection  appears  to  me  fatal,  for  all  the 
precedents,  with  the  single  exception  of  one  cited  by  my  brother  Williams,  contain 
the  above-mentioned  allegation.  It  was  contended  that  the  word  "right"  was 
unnecessary,  except  where  a  reversion  is  described,  but  that  is  not  the  case,  for  an 
estate  in  possession  must  be  averred  in  the  same  manner  as  an  estate  in  reversion, 
except  [578]  that  in  the  latter  case  the  words  "  in  his  demesne  "  should  be  omitted. 
The  Court  however  do  not  intend  to  give  judgment  upon  that  point,  being  clearly  of 
opinion  that  the  second  objection  is  fatal.  The  second  objection  is,  that  no  right  is 
deduced  from  Thomas  Gamlyn  to  Thomas  Dowland  the  demandant,  inasmuch  as 
Hannah  Dowland  is  alleged  to  be  the  heir  of  William  Gamlyn,  and  the  right  to  have 
descended  to  the  said  Hannah  Dowland  as  the  heir  of  Hannah  Ball,  which  said 
Hannah  Ball  must  therefore  have  died  before  the  said  William  Gamlyn,  or  Hannah 
Dowland  could  not  have  been  heir  to  William  Gamlyn,  or  the  right  have  descended 
from  William  Gamlyn  immediately  to  her,  and  yet  Hannah  Ball  is  stated  to  have  been 
sister  and  heir  of  Thomas  Gamlyn  the  father,  who  must  therefore  have  died  in  her 
lifetime,  and  to  which  Thomas  Gamlyn  the  father,  William  Gamlyn  the  son,  who 
survived  Hannah  Ball  must  have  been  heir,  and  to  which  Thomas  Gamlyn  the  father, 
Hannah  Ball  never  could  have  been  heir,  if  it  be  true  as  alleged  that  Hannah  Dowland 
was  heir  to  William  Gamlyn  at  the  time  of  his  death,  and  that  the  right  descended 
immediately  from  him  to  her.  No  doubt  there  is  a  complete  blunder  in  the  mode  of 
deducing  the  title  :  and  it  is  equally  clear  that  if  the  title  be  not  accurately  deduced 
through  a  series  of  ancestors  properly  described,  the  demandant  must  fail.  Now  we 
are  of  opinion  that  this  being  a  real  action,  though  originating  in  a  manor  court,  all 
the  forms  of  proceeding  must  be  as  strictly  observed  as  if  it  had  been  a  writ  of  right 
originally  commenced  in  this  court,  and  that  the  tenant  has  a  right  to  avail  himself 
of  any  inaccuracy  which  the  demandant  may  have  committed  in  the  course  of  the 
proceedings.  The  consequence  is,  that  there  must  be  judgment  for  the  tenant,  and 
that  the  demandant  take  nothing  by  his  writ 

Dowse  Gent.  Deimmdant,  Lloyd  Tenant,  and  Reeve  Vouchee.     Nov.  26th,  180L 

Writ  of  entry  and  subsequent  proceedings  in  a  recovery  amended  by  inserting  the 
words  "all  and  all  manner  of  tithes  whatsoever,  yearly  arising,  &c.  from  and  out 
of  the  said  premises,"  on  an  affidavit  setting  out  the  vouchee's  title  to  the  tithes, 
and  stating  his  intention  to  have  passed  all  his  interest  in  the  premises ;  the  word 
"hereditaments"  being  contained  in  the  deed  to  lead  the  uses  (a). 

Bayley,  Serjt.,  moved  on  the  part  of  the  vouchee,  to  amend  the  writ  of  entry  and 
subsequent  proceedings  in  a  recovery  suffered  in  Michaelmas  Term,  39  Geo.  3,  by 
inserting  the  words  "and  all  and  all  manner  of  tithes  whatsoever  [579]  arising  grow- 
ing or  renewing  from  and  out  of  the  said  premises."  It  appeared  by  the  affidavit  of 
the  demandant  that  the  grandfather  of  the  vouchee  by  his  will,  dated  the  14th  of 
October  1785,  gave  and  devised  all  and  every  his  freehold  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments,  situate  in  the  counties  of  Suffolk,  Kent,  Berks, 
or  elsewhere  within  the  kingdom  of  Great  Britain,  thereinbefore  undevised,  to  the  use 
of  his  grandson  J.  P.  Reeve  and  the  heirs  of  bis  body  ;  that  the  said  J.  P.  Reeve  by 
bargain  and  sale,  dated  the  26th  day  of  November  1798,  for  the  purpose  of  making  a 
tenant  to  the  praecipe,  conveyed  to  J.  Lloyd  all  that  farm  called  Grey  berry's  Farm, 
with  the  several  closes,  pieces,  and  parcels  of  arable,  meadow,  pasture,  and  wood  land 
thereto  belonging,  containing,  &c.  situate  in  the  parish  of  Eton  Bridge,  in  the  county 
of  Kent,  and  all  other  the  manors,  messuages,  lands,  tenements,  and  hereditaments  of 
him  the  said  J.  P.  Reeve,  and  which  were  theretofore  the  estate  and  inheritance  of 


(a)  And  see  Phillips  v.  Jones,  3  B.  &  P.  362.     Copland  v.  Bigg,  8  Taunt.  86. 
C.  P.  IV.— 46* 
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J.  Plurasted,  late  of  &c.  situate  in  the  several  parishes  thoroiiibBfore  raoritioiied, 
together  with  all  rights,  privileges,  advantages,  hereditaments,  and  appurtenances 
belonging  or  appertaining  or  to  or  with  the  sime  then  or  at  any  lime  theretofore  held, 
used,  occupied,  possessed,  or  enjoyed,  or  accepted,  reputed,  dcoined,  taken,  or  known 
as  part,  parcel,  or  mendier  thereof,  or  as  belonging  thereunto  respectively  ;  and  all 
the  estate,  right,  title,  interest,  use,  trust,  possession,  property,  claim,  and  demand 
whatsoever  of  him  the  said  J.  P.  Reeve,  of,  in,  to,  or  out  of  the  pieniises,  to  hold  to 
the  said  J.  Lloyd,  his  heirs  and  assigns,  for  the  purpo»o  of  enabling  him  to  sutler  a 
recovery  to  enure  to  the  use  of  the  said  J.  P.  liaeve,  his  heirs  and  assigns;  that  a 
recovery  was  accordingly  suffered  of  lands  in  Eton  Bridge,  but  that  in  the  said  recovery 
no  mention  was  made  of  tithes,  the  demandant,  who  was  concerned  as  attorney  for 
J.  P.  Reeve  the  vouchee,  not  being  apprised  that  the  said  J.  P.  Reeve  was  entitled  to 
the  tithes  of  the  estate,  but  that  he  had  since  discovered  that  J.  Plumsted  was  seised 
of  the  tithes  of  the  estate,  and  that  the  same  passed  by  his  will  to  the  said  J.  P.  Reeve 
the  vouchee.  The  affidavit  further  stated  that  it  was  the  intention  of  the  said 
J.  P.  Reeve  and  of  the  demandant,  that  the  said  bargain  and  sale  and  recovery  slmuld 
comprise  all  the  estate  and  interest  of  the  said  J.  P.  Reeve,  in  the  parish  of  Eton  [580] 
Bridge,  which  had  passed  to  him  by  the  will  of  the  said  J.  Plumsted  the  testator. 

Bayley,  Serjt.,  relied  on  a  case  of  Milbaiike  v.  Julliffe,  decided  iii  the  Court  of  Pleas 
at  Durham,  2,'?d  July  1772,  with  the  concurrence  of  the  late  Mr.  Justice  Gould  and 
Mr.  Justice  Willes,  who  were  consulted  upon  it  (a). 

(a)  The  following  is  a  note  of  that  case. 

Milbanke  v.  JoUiffe.  In  the  Court  of  Pleas  at  Durham.  And  see  Home  deman- 
dant, 3  Taunt.  462. 

On  the  1 1th  of  January  1704  Ralph  Hed worth  Esq.  by  his  will  devised  to  his  sun 
John  Iledworth  Esq,  and  his  heirs,  all  his  manor  of  Chester  deanery,  with  the 
appurtenances,  and  all  his  messuages,  lands,  and  hereditaments  whatsoever  in  the 
county  of  Durham,  and  all  otherhisreal  estates.  On  the  27lh  and  28th  August  1714, 
by  lease  and  release  (on  the  marriage  of  John  Iledworth  with  Susannah  Sophia  Pelsant) 
he  conveyed  to  trustees  all  that  the  manor  or  lordship,  or  deanery  of  Chester  le  Street, 
with  the  appurtenances,  and  divers  lands,  itc.  (as  described),  and  all  other  the 
messuages,  lands,  tenements,  and  hereditaments  whatsoever  of  him  the  said  John 
Hedworth  in  Chester  le  Street  or  elsewhere  in  the  county  of  Durham,  wherein  he  had 
any  estate  of  freehold  or  inheritance,  together  with  all  hereditaments,  rights,  members, 
ami  appurtenances,  to  the  said  manor,  lordship,  or  deanery,  and  premises  belonging, 
enjoyed  therewith,  or  reputed  as  part  thereof,  (excepting  tithes  and  mines),  to  the  use 
of  himself  and  his  heirs  until  the  marriage,  then  to  himself  for  life,  remauider  to  the 
first  and  other  sons  of  the  marriage  in  tail  male,  remainder  to  himself  and  the  heirs 
male  of  his  body,  remainder  to  the  daughters  of  the  marriage  in  tail,  remainder  to  his 
own  right  heirs.  There  was  issue  of  this  man  iage  one  daughter  only,  Eleanor,  mariied 
to  Sir  Richard  Hilton,  and  mother  of  Mrs.  Jolliffo.  I'he  said  John  Hedworth 
(previously  to  his  marriage  with  a  second  wife,  the  mother  of  Lady  Milbanke),  being 
a  tenant  in  tail  under  the  above  settlement,  barre<l  the  limitations  to  the  daughters  of 
the  first  marriage,  by  recovery  suffered  in  consequence  of  a  lease  and  release,  dated 
the  4th  and  5th  September  1724,  whereby  he  granted,  bargained,  sold,  and  released 
all  that  the  manor  or  lordship,  or  deanery  of  Chester  le  Street,  with  the  appurtenances, 
&c.  (describing  the  premises  in  the  same  words  as  used  in  the  settlement),  and  all 
other  his  lands,  tenements,  coal  mines,  tithes,  and  hereditaments  whatsoever,  to  A.  B. 
as  tenant  to  the  prascipe  for  suft'eriug  a  recovery  to  the  use  of  himself  in  fee.  The 
recovery  was  surt'ered  on  the  2d  October,  11  Geo.  1,  of  the  mauor  or  deanery  of 
Chester  le  Street,  with  its  members  and  appurtenances,  30  messuages,  120  cottages, 
1  dovehouse,  10  gardens,  1300  acres  of  land,  1400  acres  of  meadow,  1300  acres  of 
pasture,  20  acres  of  wood,  200  acres  of  furze  and  heath,  400  acres  of  moor,  and  also 
mines  of  coal  and  common  of  pasture  for  all  cattle,  with  the  appurtenances  in  the 
parish  of  Chester  in  the  Street.  On  the  15th  December  1746  John  Hedworth  by  his 
will  devised  ta  Sir  Richartl  Hilton  and  Sir  Ralph  Milbanke,  and  their  heirs,  all  that 
his  tleanery,  prebend,  rectory,  and  vicarage  of  the  collegiate  church  and  parish  of 
Chester  in  the  Street,  and  the  manor  and  royalties  thereof,  and  all  tithes,  &c.  there- 
unto belonging,  and  all  other  his  mes.suages,  lands,  and  hereditaments,  in  trust  as  to 
one  moiety  thereof  for  his  daughter  Eleanor,  Lady  Hilton  (mother  of  Mrs.  Jolliffe), 
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[581]  The  Court,  after  some  hesitation  on  the   part  of  Lord   Alvanley,  Ch.  J., 
allowed  the  amendment. 

and  the  heirs  of  her  body  ;  and  as  to  the  other  moiety  for  his  daughter  Elizabeth  (the 
mother  of  Lady  Milbanke),  and  the  heirs  of  her  body,  with  remainders  to  the  heirs  of 
his  hody.  The  testator  gave  his  copyhold  estates  upon  the  like  trusts,  and  in  his 
devise  thereof  directed  that  if  his  daughter  Lady  Hilton  should  make  any  other  claim 
upon  them  than  under  his  will,  every  devise  in  her  favour  contained  therein  should 
be  void.  On  the  26th  and  27th  June  1754,  Sir  Richard  and  Lady  Hilton  conveyed 
all  that  moiety  and  all  other  the  part  and  share  of  Lady  Hilton  of  and  in  the  manor 
and  deanery  of  Chester  le  Street,  with  the  appurtenances,  and  the  advowson,  donation, 
and  right  of  presentation  of,  in,  and  to  the  church,  curacy,  or  donative  of  Ciiester 
aforesaid,  and  of  all  those  farmholds,  tithes,  &e.  late  of  the  said  John  Hedworth,  &e. 
to  a  tenant  to  the  prfeoipe  for  suffering  a  recovery,  to  the  uses  therein  mentioned. 
The  recovery  then  suffered  was  of  a  moiety  of  the  manor  or  deanery  of  Chester,  &c. 
and  also  of  all  and  all  manner  of  tithes,  &c.  and  also  of  the  advowson,  donation,  and 
right  of  presentation  of,  in,  and  to  the  church  of  Chester  in  the  Street.  Sir  Ralph 
and  Lady  Milbanke  afterwards  suffered  a  recovery  of  the  other  moiety  by  the  same 
description. 

On  the  31st  of  March,  1772,  Mr.  Jolliffe  contesting  the  alternate  right  of  pre- 
sentation derived  through  Lady  Milbatike,  a  rule  was  obtained  in  the  Court  of  Pleas 
at  Durham,  on  behalf  of  Sir  R.  Milbanke  and  his  eldest  son  by  Elizabeth  his  wife 
deceased,  calling  on  Mr.  Jolliffe  and  Eleanor  his  wife  to  shew  cause  why  the  writ  of 
entry  of  the  recovery  suffered  by  John  Hedworth  2d  October,  11  Geo.  I,  should  not 
be  amended  by  inserting  the  words,  "  ac  etiam  advocationem,  presentationem,  dona- 
tionem,  uominationera,  liberam  dispositionem  et  jus  patrouatus  ecclesife  de  Chester  le 
Street,  ac  etiam  advocationem,  presentationem,  donationem,  liberam  dispositionem  et 
jus  patrouatus  de  curatione  de  Chester  le  Street,"  next  after  the  words  quadragint. 
acras  mors; ;  and  why  the  writ  of  seisin  and  the  record  of  the  recovery,  and  exempli- 
fication thereof,  and  all  entries  and  proceedings  relating  to  the  same  recovery,  should 
not  also  be  amended  accordingly. 

On  the  part  of  Mr.  and  Mrs.  Jolliffe  it  was  insisted,  that  by  the  settlement  of  the 
27th  and  28th  of  August,  1714,  the  curacy  of  Chester  le  Street  passed  under  the 
general  word  hereditaments,  and  was  properly  settled  to  uses,  and  remained  so  settled, 
there  being  no  words  in  the  recovery  proper  for  a  recovery  to  pass  the  nomination  to 
the  curacy,  consequently  that  Mrs.  Jolliffe,  as  heir  of  the  body  of  John  Hedworth  by 
Susannah  Sophia  his  first  wife,  was  solely  entitled  to  the  nomination.  The  amend- 
ment to  the  recovery  therefore  was  opposed  as  affecting  the  right  of  Mrs.  Jolliffe. 

On  the  part  of  Sir  Ralph  Milbanke  and  his  son  it  was  urged,  that  it  appeared  from 
the  whole  case,  and  particularly  from  the  devises  in  the  will  of  John  Hedworth  of  the 
15th  of  December,  1746,  that  it  was  his  intention  by  the  settlement  of  the  4th  and 
5th  September,  1724,  and  the  recovery  suffered  thereupon,  to  include  the  advowson; 
and  the  recovery  suffered  by  Sir  Richard  and  Lady  Hilton  in  1754,  was  also  relied 
upon  to  shew  that  they  did  not  consider  themselves  entitled  to  more  than  a  moiety 
of  the  advowson.  It  was  therefore  contended  that  as  the  intention  of  John  Hedworth 
to  include  the  advowson  appeared,  if  the  recovery  did  not  contain  proper  words  to 
effectuate  such  intention  it  was  amenable. 

The  matter  having  been  argued  before  the  Justices  of  the  Court  of  Pleas  on  the 
16th  of  April,  1772,  it  was  referred  to  Mr.  Justice  Gould,  and  Mr.  Justice  VVilles,  the 
temporal  chancellor  of  the  county  palatine  of  Durham,  and  both  of  them  Justices  of 
the  Court,  for  their  opinion  thereupon,  who  were  desired  to  appoint  the  parties  to 
attend  them  by  their  counsel  if  they  thought  proper,  in  order  to  have  the  said  matter 
of  law  fully  argued  before  them  ;  and  the  said  Justices  were  requested  to  certify  their 
opinion  to  the  said  Court. 

The  certificate  was  as  follows  : 

"  We  are  of  opinion  that  the  recovery  ought  to  be  amended  by  inserting  the  words 
in  the  manner  prayed  by  the  motion.  H.  Gould,  E.  Willes,  Serjeants  Inn,  June  2d, 
1772." 

On  the  23d  of  June,  1772,  after  hearing  counsel  on  both  sides,  the  Court  of  Pleas 
made  the  rule  for  the  amendment  absolute. 
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[582]     Haktshorn  and  Another,  Assignees  of  Wright,  a  Bankrupt,  v. 
Mary  Slodden.     Nov.  27tb,  1801. 

If  ii  debtor  at  the  instance  of  his  creditor  give  goods  out  of  his  shop  in  part  payment 
of  a  bond  not  then  due,  and  shortly  afterwards  become  bankrupt,  the  mere  circum- 
stance of  the  bond  not  being  due  will  not  alone  vitiate  the  jjart  payment  on  the 
ground  of  fraudulent  prejudice  (a). 

Trover  for  goods.  The  cause  was  tried  at  the  last  .Summer  Assizes  for  Kent,  before 
Lord  Kenyon,  and  a  verdict  found  for  the  Plaint  ifl's  for  901.,  with  liberty  to  the  Defen- 
dant to  move  to  have  a  nonsuit  entered,  if  the  Court  should  think  him  entitled  to  do 
so  under  the  following  circumstances  :  The  Bankrupt  beiug  indebted  to  the  Defendant 
in  1.501.  for  which  he  had  given  his  promissory  note,  was  applied  to  by  her  on  the 
10th  of  September,  1800,  for  a  further  security,  upon  which  he  gave  her  a  bond  for 
jiayment  of  the  debt  with  interest  in  six  months.  After  this,  hearing  that  the  bankru[)t 
was  in  failing  circumstances,  the  Defendant  on  the  29lh  of  November  in  the  same 
year  desired  the  bankrupt  to  let  her  have  some  of  tlic  goods  out  of  his  shop,  which 
was  a  shop  for  the  sale  of  earthenware,  and  full  of  goods,  in  payment  of  her  debt. 
The  bankrupt  having  agreed  to  this,  a  person  on  behalf  of  the  Defendant  went  to  the 
bankiupt's  house  about  three  o'clock  in  the  afternoon  of  the  same  day,  and  began 
packing  up  and  sending  away  to  the  Defendant's  a  consiilerable  quantity  of  Stafl'ordsiiire 
ware.  The  packing  up  lasted  till  after  it  was  dark,  and  some  of  the  goods  were 
removed  in  the  dark,  but  no  privacy  in  the  tiansaction  was  attempted.  The  bankrupt 
made  out  a  bill  of  parcels  to  the  Defendant,  in  which  he  charged  the  goods  at  901. 
which  was  more  than  their  value,  and  an  indorsement  was  made  upon  the  bond  for 
the  receipt  of  901.  in  pait  payment  of  the  debt.  The  quantity  of  StaflTordshire  ware 
removed  was  considerably  more  than  the  Defendant  could  have  any  use  for  in  her 
family,  and  she  was  not  in  trade.  On  the  5lh  or  Glh  of  December  following,  the 
bankrupt  was  arrested,  and  on  the  9lh,  while  in  prison,  executed  an  assignment  of  all 
his  cilects,  which  constituted  the  act  of  bankruptcy.  It  being  contended  that  this  was 
a  fraudulent  preference  on  the  part  of  the  bankrupt,  because  the  bond  was  not  due  at 
the  time  the  goods  were  required  by  the  Defendant  and  delivered  to  her.  Lord 
Kenyon  advised  the  Jury  to  find  a  verdict  for  the  Plaintiffs  for  901.  the  amount  of  the 
charge  in  the  bill  of  parcels,  in  order  that  the  point  might  be  [583]  brought  before 
the  Court,  and  no  further  expence  be  incurred  if  they  should  think  such  a  verdict 
could  be  maintained  in  law. 

Accordingly  a  rule  nisi  for  entering  a  nonsuit  having  been  obtained  on  a 
former  day. 

Best  and  Praed,  Serjts.,  now  shewed  cause.  If  the  transfer  of  the  property  in 
question  was  made  in  contemplation  of  an  act  of  bankruptcy,  it  was  clearly  void.  Now 
the  nature  and  quantity  of  the  goods,  as  well  as  the  time  and  manner  of  removal, 
equally  shew  that  the  transaction  was  not  in  the  ordinary  course  of  trade  ;  and  indeed 
the  demand  of  the  goods  was  founded  on  a  knowledge  that  the  bankrupt  was  in  failing 
circumstances.  It  cannot  be  said  that  the  transfer  was  made  under  any  threat  or 
fear  of  legal  process,  since  the  Defendant  was  not  in  a  situation  to  threaten  the 
bankiupt,  the  original  debt  being  extinguished  by  the  bond,  and  the  bond  itself  not 
being  due.  The  transaction  therefore  must  be  taken  to  be  a  voluntary  transfer  in 
contemplation  of  bankruptcy,  for  the  purpose  of  giving  the  Defendant  a  preference 
over  the  olhtr  creditors.  In  Alderson  v.  Temjile,  4  Burr.  2239,  Lord  Mansfield  considers 
the  question,  whether  a  transfer  made  upoti  the  eve  of  a  bankruptcy  be  void  or  not, 
as  depending  on  this.  Whether  it  be  done  in  the  ordinary  course  of  business?  And 
in  Rust  V.  Cooper,  Cowp.  633,  Lord  Mansfield  says,  where  a  sale  of  goods  is  fraudulent, 
and  done  with  no  other  view  whatsoever  but  to  defeat  the  equality  of  the  bankrupt 
laws,  it  is  void  on  account  of  such  intended  fraud  ;  and  he  also  relied  on  the  circumstance 
that  the  Defendant  in  that  case  never  bought  or  dealt  in  the  kind  of  goods  transferred. 
The  ease  of  Smith  v.  Payne,  6  Term  Rep.  1.52,  is  no  authority  in  the  present  case, 
because  there  the  Jury  expressly  negatived  any  fraudulent  preference,  whereas  here 

(a)  S.  C.  4  Esp.  Kep.  60.  And  see  Bayley  v.  Ballard,  1  Carapb.  416.  Crosby  v. 
Crouch,  11  East,  261,  S.  C.  2  Campb.  166.  Dixon  v.  Baldimn,  5  East,  175.  Thornton  v. 
Hargreaves,  7  East,  544.     Fulgeon  v.  Sharps,  5  Taunt.  539. 
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the  question  of  fraud  is  left  open  for  the  Court  to  decide.  Besides,  in  that  case  the 
debt  was  due  (a)  at  the  time  when  the  goods  were  delivered  to  the  creditor. 

Shepherd,  Serjt,,  in  support  of  the  rule.  The  only  question  is,  Whether  the 
circumstance  of  the  bond  not  being  actually  due  at  the  time  when  the  goods  were 
delivered,  will  make  that  delivery  void,  which  would  clearly  have  been  good  had  the 
bond  [584]  been  over-due?  A  bond  is  debitum  in  pr;esenti,  though  solvendum  in 
futuro ;  and  if  the  obligor  upon  application  from  the  obligee,  pay  the  debt  before  the 
day  of  payment  expressed  in  the  bond  there  can  l)e  no  ground  to  impute  fraud.  The 
ease  of  Thompson  v.  Freeman,  1  Term  Kep.  155,  is  decisive  of  this  point.  For  there 
the  Defendant  having  joined  with  the  bankrupt  in  two  bonds,  the  latter,  before  the 
bonds  became  due,  or  the  Defendant  had  been  damnified,  sent  for  the  Defendant  in 
consequence  of  a  letter  intimating  his  failing  situation  (which  letter  he  b}'  mistake 
conceived  to  have  come  from  the  Defendant's  agents),  and  proposed  to  him  to  take  out 
his  debt  in  goods  ;  to  which  the  Defendant  acceded,  and  a  warrant  of  attorney  was 
given,  upon  which  the  goods  were  taken  ;  and  the  Defendant  was  held  to  be  entitled 
to  retain  the  goods. 

Lord  Alvanley,  Ch.  J.  The  case  of  Thompson  v.  Freeman  has  satisfied  the  only 
doubt  which  I  entertained.  The  impression  of  the  ease  upon  my  mind  was  favourable 
to  the  Defendant,  and  I  only  wished  for  an  authority  to  sanction  my  opinion  :  such 
an  authority  has  now  been  produced,  for  the  case  of  Thompson  v.  Freeman,  as  far  as 
principle  is  concerned,  is  decisive  of  the  present.  In  this  case  a  debt  was  bona  fide 
due  from  the  bankrupt  to  the  Defendant  upon  a  promissory  note  ;  and  the  latter 
finding  that  the  former  was  in  failing  circumstances,  applied  for  a  better  security,  and 
received  a  bond,  with  a  condition  that  it  should  be  void  on  payment  of  the  debt  in  six 
months.  Though  it  be  clear  in  point  of  law  that  this  bond  extinguished  the  debt,  and 
that  it  did  not  give  any  new  right  of  action  until  after  the  lapse  of  six  months  ;  yet 
the  parties  probably  knew  nothing  of  all  this  ;  and  for  any  thing  that  appears  they 
may  have  supposed  that  the  defendant  had  the  same  right  to  enforce  the  bond  by 
action  which  she  had  before  to  enforce  the  debt.  Soon  after  the  Defendant  began 
to  suspect  that  the  bankrupt's  circumstances  were  growing  worse;  upon  which  she 
demanded  a  further  security  for  her  debt,  namely,  a  delivery  of  goods,  which  demand 
was  accordingly  complied  with.  It  is  admitted  that  a  trader  cannot  in  contemplation 
of  bankruptcy  dispose  of  his  goods  of  his  own  accord  without  application  on  the  part 
of  his  creditor.  But  it  is  not  sufficient  to  avoid  the  delivery  of  goods  by  a  trader  that 
such  delivery  be  made  voluntarily  on  his  part,  and  that  an  act  of  bankruptcy  ensues  ; 
it  must  also  appear  that  he  had  the  act  of  bankruptcy  in  conterapla-[585]  tion  at 
the  time  of  the  delivery.  Nor  has  it  ever  been  held  that  if  a  creditor  press  for  pay- 
ment of  his  debt,  and  thereby  obtain  goods,  that  the  intention  of  the  bankrupt  shall 
be  called  in  aid  to  set  aside  the  transfer.  If  the  goods  be  delivered  through  the  urgency 
of  the  demand,  or  the  fear  of  prosecution,  whatever  may  have  been  in  the  contemplation 
of  the  bankrupt,  this  will  not  vitiate  the  proceeding.  The  case  which  has  been  cited 
directly  applies.  Mr.  Justice  Buller  there  left  it  to  the  Jury  to  consiiler,  "whether 
the  means  which  the  bankrupt  put  into  the  Defendant's  hands  to  pay  himself  were 
fraudulent  or  not;  for  if  she  had  executed  the  warrant  of  attorney  from  necessity  in 
order  to  save  herself,  though  perhaps  acting  by  mistake,  or  under  a  false  apprehension 
that  the  Plaintiff  was  taking  due  means  to  enforce  his  demand  upon  her,  it  was  certainly 
a  legal  act;  but  if  she  had  acted  with  a  view  to  favour  the  Defendant,  and  give  him 
an  unjust  preference,  it  was  void."  From  the  report  of  Lord  Keiiyon  we  are  certainly 
not  to  consider  this  as  a  case  of  fraud,  except  so  far  as  fraud  is  to  be  inferred  from  the 
circumstance  of  the  bond  not  being  due.  The  cases  of  Alderson  v.  Temple  and  Harman 
v.  Fisher,  proceeded  on  the  ground  of  the  transfer  of  properly  not  being  completed ; 
and  therefore  do  not  apply  to  this  case ;  but  it  has  been  established  by  subsequent 
decisions,  that  it  is  competent  to  a  cieditor  to  press  his  debtor  for  a  further  security 
at  any  time  previous  to  the  bankruptcy  ;  and  if  a  security  be  bonS,  fide  given  under 
the  impression  of  an  obligation,  and  not  springing  from  the  voluntary  act  of  the 
bankrupt,  such  security  is  good.     And  the  case  of  Thompson  v.  Freeman  completely 

(a)  Indeed  in  Singleton  and  Others,  Assignees  of  Hoioell  v.  Butler,  ante,  p.  283,  where 
payment  of  a  note  was  defeated  on  the  ground  of  fraudulent  preference.  Lord  Eldon 
partly  distinguished  the  case  from  that  of  Smith  v.  Payne  by  observing  that  in  the 
latter  "the  security  was  taken  for  a  debt  actually  due." 
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satisfies  me,  that  the  circumstance  of  the  bond  not  heing  enforceable  by  immediate 
arrest  makes  no  difference.  Here  the  Defendant  demanded  a  further  security  for  the 
debt  previous  to  any  act  of  bankruptcy  ;  and  we  are  not  to  presume  that  the  delivery 
was  voluntary  on  the  part  of  the  bankrupt,  since  we  must  understand  from  the  report 
of  the  noble  and  learned  Judge,  that  if  it  had  not  been  for  the  question  of  law  respecting 
the  bond  not  being  actually  due,  the  Jury  would  have  found  a  verdict  for  the  Defendant. 

Heath,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  there  is  not  only 
no  fraud  found  in  this  case,  but  no  ground  from  which  the  Jury  could  have  inferred 
fraud.  A  bankrupt  has  the  disposition  of  his  property  till  the  moment  when  he 
commits  an  act  of  bankruptcy  ;  and  unless  he  dispose  of  it  in  fraudem  legis,  [586]  his 
transfer  will  bo  good.  Fraud  indeed  changes  the  complexion  of  things  both  in  civil 
and  criminal  c<a=es.  Thus,  if  thieves  under  pretence  of  legal  process  persuade  those 
within  the  house  to  open  the  door,  and  then  rush  in  and  rob  the  house,  it  is  neverthe- 
less burglary,  for  the  law  will  supply  the  breaking,  because  the  device  by  which  they 
entered  was  in  fraudem  legis.  But  it  is  not  sufficient  to  impeach  a  payment  that  the 
debtor  voluntarily  pay  his  creditor,  unless  at  the  time  he  so  piy  him  he  has  an  act 
of  bankruptcy  in  contemplation.  If  a  father  advance  portions  to  his  children,  such 
advance  is  voluntary,  but  not  fraudulent,  unless  in  contemplation  of  bankruptcy. 

EooKE,  J.  I  entirely  concur  in  opinion  with  the  rest  of  the  Court  in  thinking  that 
a  nonsuit  ought  to  be  entered.  There  may  perhaps  be  some  circumstances  in  the 
report  leading  to  a  suspicion  of  fraud  ;  but  I  have  no  doubt  that  if  the  whole  case  had 
been  left  to  the  jury,  a  verdict  would  have  been  found  for  the  Defendant,  and  the 
imputation  of  fraud  would  have  been  negatived  ;  for  Lord  Kenyon  advised  the  jury 
to  find  a  verdict  for  the  plaintiff,  merely  for  the  purpose  of  bringing  the  question  of 
law  before  this  Court.  The  question,  exclusive  of  fraud,  is  this.  Whether  the  Court 
must  necessarily  imply  this  transaction  to  be  illegal  from  the  single  circumstance  of 
the  l)ond  not  being  duel  It  is  true,  that  by  giving  the  bond,  the  nature  of  the 
debt  was  changed,  and  the  payment  of  it  could  not  have  been  enforced  at  the  time 
when  these  goods  were  given.  But  I  do  not  hold  that  every  bona  fide  payment  of 
a  debt,  to  which  the  party  could  not  be  absolutely  compelled,  is  necessarily  a  fraud 
upon  the  bankrupt  laws.  Though  the  payment  be  so  far  voluntary  that  it  could  not 
have  been  enforced,  yet  it  is  not  therefore  void,  unless  made  collusively  between 
the  parties  in  contem|)lation  of  bankruptcy.  In  the  present  instance  the  payment 
was  by  way  of  anticipation  of  a  debt  not  then  actually  enforceable.  Now  the  case  of 
Thompson  v.  Freeman  is  in  point  to  shew,  that  such  a  payment  may  be  good  if  made 
at  the  request  of  the  creditor.  There  is  also  a  case  of  Ua-taell  v.  Simpson,  Co.  B.  L. 
85  (Fourth  Edition)  in  which  Lord  Mansfield  seems  to  hoM  the  same  doctrine.  The 
bankrupt  there  having  conveyed  to  the  Defendant  (who  had  become  surety  for  him  in 
a  bond  which  the  Defendant  was  not  called  upon  to  pay  till  after  the  l>ankruptey) 
a  copj'hold  estate  and  [587]  all  his  stock  in  trade,  and  personal  estate.  Lord  Mansfield 
says,  "if  he  had  conveyed  only  the  copyhold,  and  that  at  the  request  of  the  surety, 
it  would  have  been  good."  This  case  appears  to  me  strongly  to  corroborate  that  of 
Thompson  v.  Freeman.  On  general  principles  likewise  a  trader  has  as  much  right  to 
pay  his  debts  before  they  become  actually  due  as  any  other  person  ;  and  the  creditor 
is  not  to  lose  the  benefit  of  such  payment  because  a  bankruptcy  ensues,  unless  it  be 
made  with  a  view  to  defeat  the  policy  of  the  bankrupt  laws. 

Chambre,  J.  The  payment  of  a  debt  before  it  is  recoverable  may  be  a  material 
circumstance,  from  whence  a  Jury  may  infer,  together  with  other  circumstances,  that 
such  payment  was  fraudulent.  The  rule  appears  to  me  to  be  this  ;  any  payment  made 
by  a  trader  before  an  act  of  bankruptcy,  and  iti  contemplation  of  such  act,  and  with  a 
view  on  his  part  to  give  a  preference  to  a  particular  creditor,  is  void.  This  doctrine 
indeed  is  new,  and  has  been  introduced  within  our  own  memory  ;  but  affords  a  good 
rule,  because  founded  in  equity.  In  this  case  however  the  question  is.  Whether  the 
circumstance  of  the  debt  not  being  payable  is  of  itself,  and  in  point  of  law,  sufficient 
to  avoid  the  payment  altogether  as  fraudulent  1  I  cannot  think  that  it  is.  It  is 
perfectly  clear  that  the  Defendant  in  this  case  sought  for  payment  of  her  debt, 
because  she  was  apprehensive  of  a  bankruptcy  ;  judging  from  appearances,  she  thought 
her  debtor  in  bad  circumstances,  and  therefore  used  due  diligence  to  obtain  payment 
of  her  debt,  as  any  fair  creditor  might  have  done.  But  we  cannot  say  that  the  single 
circumstance  of  the  bond  not  being  payable  at  the  time  is  sufficient  to  make  the 
payment  fraudulent      Perhaps  it  might  have  been  as  well  if  the  whole  question  had 
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been  left  to  the  Jury ;  but  I  understand  from  the  report,  that  if  this  point  had  not 
occuired,  the  verdict  must  have  been  for  the  Defendant;  and  indeed  I  think  it  ought 
to  be  for  the  Defendant  notwithstanding  this  point.  Great  stress  has  been  laid  on  the 
late  delivery  of  the  goods,  but  although  that  circumstance  shews  that  the  Defendant 
was  under  apprehension,  it  does  not  prove  fraud  ;  for  it  appears  that  the  persons  who 
removed  the  goods  began  early,  and  we  can  only  infer  therefore  that  they  were 
unwilling  to  leave  the  vpork  unfinished.  Indeed,  if  a  fraudulent  preference  had  been 
intended,  the  bankrupt  would  have  paid  off  the  whole  debt,  for  the  shop  was  full  of 
goods,  and  those  removed  by  the  Defendant  constituted  only  a  small  part  of  the  stock. 
Besides,  the  bankrupt  made  a  very  good  bargain,  for  in  [588]  making  out  his  bill  of 
parcels  he  charged  the  Defendant  a  higher  price  than  the  goods  were  worth.  It  is 
true  that  the  Defendant  could  not  have  put  the  bond  in  suit  at  that  time,  but  still  she 
might  have  injured  the  bankrupt's  credit  by  being  clamorous  for  her  debt,  and  perhaps 
have  prevented  him  from  continuing  his  trade.  It  appears  to  me  therefore  that  if  the 
case  had  been  left  entirely  to  the  Jury,  the  weight  of  evidence  was  so  much  in  the 
Defendant's  favour,  that  they  must  have  found  for  her ;  for  I  do  not  perceive  any 
circumstance  from  which  fraud  can  be  inferred.  Considering  indeed  that  the  payment 
of  the  bond  at  a  time  when  it  was  not  capable  of  being  enforced  by  action  was  the 
only  point  reserved,  I  think  a  nonsuit  ought  to  be  entered. 
Eule  absolute. 

FOOTT  V.  CoARE.     Nov.  27th,  1801. 

If  the  Plaintiff  in  an  action  of  assault  having  recovered  only  20  shillings  damages, 
whereby  he  is  entitled  to  no  more  than  20  shillings  costs,  bring  an  action  on  the 
judgment,  and  obtaining  judgment  by  default  in  that  action  enter  it  up  for  debt 
and  costs,  the  Court  on  affidavit  of  the  Defendant  being  resident  in  the  city  of 
London  and  liable  to  be  summoned  to  the  Court  of  Eequests,  will,  under  the 
39  &  40  Geo.  3,  c.  104,  set  aside  the  judgment  as  to  the  costs  (a). 

This  was  an  application  to  set  aside  the  judgment  entered  up  in  this  case  as  to  the 
costs.  The  circumstances  under  which  the  application  was  made  were  as  follow :  In 
Hilary  Term  last  the  Plaintiff  commenced  an  action  of  assault  in  this  court  against  the 
Defendant,  and  at  the  Guildhall  Sittings  after  that  Term  obtained  a  verdict  for 
20  shillings,  whereby  ho  became  entitled  to  no  more  costs  than  damages.  The  Plaintiff 
then  brought  an  action  of  debt  upon  the  judgment,  upon  which  the  Defendant's 
attorney  tendered  to  the  Plaintiff's  attorney  his  40  shillings,  and  gave  him  notice  that 
if  he  took  a  judgment  by  default  and  entered  it  up  for  costs,  the  Court  would  be 
moved  to  set  that  judgment  aside  as  to  the  costs.  This  tender  was  refused,  and 
judgment  being  suffered  to  go  by  default,  was  signed  by  the  Plaintiff's  attorney  for 
debt  and  costs  in  Trinity  Term  last,  and  an  execution  issued  thereon  in  the  vacation 
following.  To  found  this  application  there  was  an  affidavit  on  the  part  of  the  Defen- 
dant, stating  that  he  was  an  inhabitant  and  resident  in  the  city  of  London,  and  liable 
to  be  summoned  to  the  Court  of  Kequests  in  that  city,  and  that  the  debt  sued  for  and 
recovered  by  the  Plaintiff  amounted  to  no  more  than  40  shillings. 

A  rule  nisi  had  been  obtained  on  a  former  day,  at  which  time  the  Court  were 
referred  to  the  39  &  40  Geo.  3,  c.  104  (local  and "[589]  personal  acts)  repealing  so 
much  of  the  statutes  of  Jac.  1,  c.  15,  and  14  Geo.  2,  c.  10,  as  confined  the  jurisdiction 
of  the  Court  of  liequests  to  40  shillings,  and  extending  that  jurisdiction  to  51.  The 
12th  section  of  the  act  enacts,  "that  if  any  action  or  suit  shall  be  commenced  in  any 
other  court  than  the  said  Court  of  Requests  for  any  debt  not  exceeding  the  sum  of  51. 
and  recoverable  by  virtue  of  the  statutes  of  Jac.  1  and  Geo.  2,  and  of  this  act  or  any 
of  them,  in  the  said  Court  of  Requests,  then  and  in  every  such  case  the  Plaintiff  or 
Plaintiffs  in  such  action  or  suit  shall  not  by  reason  of  a  verdict  for  him,  her,  or  them, 
or  otherwise  have  or  be  entitled  to  any  costs  whatsoever." 

Best,  Serjt.,  now  shewed  cause,  and  relied  in  the  first  place  on  an  affidavit,  stating, 
that  when  a  plea  was  demanded  of  the  Defendant's  attorney,  the  answer  given  was, 
that  the  Plaintiff  might  take  a  judgment  if  he  pleased  :  2dly,  He  insisted  that  the 

(a)  Vide  JFatchhorn  v.  Cook,  2  M.  and  S.  348.  Calvert  v.  Everard,  5  M.  and  S.  510. 
Lawson  v.  Moggridge,  1  Taunt.  396. 
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apijlieatioii  was  made  too  late,  for  that  the  Plaintiff  signed  bis  judgment  in  Trinity 
Term  last,  at  which  time  the  Defendant  ought  to  have  applied  to  the  Court,  and  not 
have  suflered  the  Plaintifl'  to  take  out  execution  before  he  made  any  complaint  (a)'  : 
Silly,  He  argued,  that  as  this  was  the  case  of  a  judgment  by  default,  the  Court  would 
not  attend  to  the  a()plicatioii,  and  cited  Brampton  v.  Crabh,  1  Str.  4G  :  and,  4tbly,  That 
the  words  of  the  39  and  40  Geo.  3  being,  "  by  reason  of  a  verdict  or  otherwise,"  this 
case  did  not  fall  within  the  provision,  being  a  judgment  by  default. 

Shepherd,  Serjt,  in  support  of  the  rule  observed,  that  eveti  supposing  the  Defen- 
dant to  bo  late  in  his  application,  still  that  objection  could  not  apply  to  a  case  like 
the  present,  where  the  ground  of  the  application  was,  that  the  judgment  for  the  costs 
was  void,  the  Plaintiff  being  deprived  of  costs  by  the  provisions  of  39  and  40  Geo.  3  ; 
but  he  contended  that  the  application  was  made  as  early  as  possible,  the  execution 
having  only  been  taken  out  in  the  vacation  (till  which  time  the  Defendant  had  no 
reason  to  suppose  the  Plaintiff  would  attempt  to  enforce  a  judgment  contrary  to  law) 
and  the  Court  being  moved  early  in  this  Terra.  He  also  contended,  that  under  the 
words  "by  verdict  or  otherwise,"  a  judgment  by  default  was  clearly  included,  unless 
the  words  "or  otherwise,"  were  to  be  deemed  altogether  inopei-ativo. 

[590]  Chambre,  J.,  at  first  expressed  some  doubt,  whether  actions  of  debt  upon 
judgment  were  not  local,  and  therefore  not  within  the  provisions  of  the  39  and  40 
Geo.  3. 

But  on  considering  the  words  of  the  act,  which  are  (s.  1),  "  all  debts  whether  upon 
simple  contract  or  otherwise,"  and  that  the  only  exception  of  specialty  debts  was 
(s.  11),  "any  debt  by  specialty  which  shall  not  be  for  the  payment  of  a  sum  certain," 
and  that  actions  on  judgments  were  not  within  the  exception  ; 

The  whole  Court  was  of  opinion  that  the  present  case  fell  within  the  provisions  of 
the  act,  and  that  it  would  bo  most  vexatious  if  every  Plaintiff  obtaining  a  small  sum 
by  way  of  damages  should  be  at  liberty  to  bring  an  action  of  debt  upon  the  judgment 
in  the  superioi'  court,  and  harass  the  Defendant  with  additional  costs. 

Rule  absolute. 

Lawson  v.  M'Donald.     Nov.  27th,  1801. 

Affidavit  to  hold  to  bail  made  by  A.  in  respect  of  a  debt  due  to  B.  before  his  discharge 
under  an  iTisolveiit  act,  whereby  B.'s  estate  became  vested  in  the  Clerk  of  the  Peace, 
and  negativing  a  tender  in  bank  notes  to  the  knowledge  or  belief  of  A.  held  sufficient, 
the  Court  allowing  A.  and  B.  by  subsequent  affidavit  to  shew  that  A.  usually 
transacted  B.'s  business  when  out  of  town,  and  that  at  the  time  when  the  affidavit 
to  hold  to  bail  was  made,  B.  was  out  of  town,  and  that  an  immediate  arrest  was 
necessary,  as  the  Defendant  was  about  to  sail  on  a  voyage  (a)^. 

The  Defendant  in  this  case  was  holden  to  bail  upon  the  affidavit  of  Jonah  M'Ewin, 
who  deposed  that  the  Defendant  was  justly  indebted  to  the  estate  of  Andrew  M'Ewin, 
formerly  of  &c.  late  of  &c.  and  also  late  a  prisoner  in  the  King's  Bench  prison,  and 
discharged  therefiom  under  the  late  insolvent  act,  41  Geo.  3,  in  the  sum  of  411.  9s.  Gd. 
for  goods  sold  and  delivered  by  the  said  Andrew  M'Ewin  to  the  Defendant  before  the 
1st  of  March  last,  and  before  his  taking  the  benefit  of  the  said  act ;  that  the  Defendant 
was  commander  of  a  ship  bound  for  Jamaica,  and  that  he  was  about  to  sail  for 
Jamaica  on  Saturday  then  next,  as  the  deponent  had  been  informed  and  believed  ; 
that  by  virtue  of  the  said  act  the  legal  estate  of  and  in  the  effects  of  the  said  Andrew 
M'Ewin,  which  before  the  1st  of  March  last  he  was  possessed  of  or  entitled  to,  became 
vested  in  the  Plaintiff,  the  clerk  of  the  peace  for  the  county  of  Surrey,  in  trust  for 
the  benefit  of  the  creditors  of  the  said  Andrew  M'Ewin,  under  and  by  virtue  of  the 
said  act,  as  the  [591]  deponent  had  been  informed  and  believed  ;  and  that  no  tender 
or  offer  had  been  made  to  pay  the  said  sum  of  411.  9s.  6d.  or  any  part  thereof,  in 
notes  of  the  Governor  and  Company  of  the  Bank  of  England,  expressed  to  be  payable 
on  demand,  to  the  knowledge  or  belief  of  the  deponent. 

(a)'  But  the  judgment  in  this  case  being  defective,  not  irregular,  the  lateness  of 
the  application  could  not  cure  the  defect,  Goodwin  v.  Parry,  4  Terra  Rep.  .577.  Husxey 
V.  JFihon,  5  Term  Rep.  254. 

(a)^  And  see  Smith  v.  Barclay,  3  B,  &  P.  219, 
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A  lule  nisi  was  obtained  for  discharging  the  Defendant  upon  a  common  appear- 
ance, on  the  ground  of  the  tender  in  bank-notes  not  being  properly  negatived,  inas- 
much as  it  did  not  appear  that  Jonah  M'Ewin  the  deponent  had  any  connection  with 
the  parties  to  the  action,  and  as  he  only  negatived  the  tender  to  his  knowledge  or 
belief. 

Shepherd,  Serjt.,  now  shewed  cause,  and  produced  affidavits  of  Jonah  M'Ewin,  and 
also  of  Andrew  M'Ewin  the  insolvent,  the  former  of  whom  stated  that  he  was  the 
father  of  the  insolvent;  that  he  was  in  the  habit  of  transacting  his  son's  business 
when  he  was  out  of  town,  and  that  having  heard  that  the  Defendant  was  about  to 
sail,  he  made  the  above  affidavit  for  the  purpose  of  holding  him  to  bail :  and  the 
latter  stated  that  he  was  out  of  town  at  the  time  when  the  arrest  was  made,  and 
added  that  the  debt  was  due,  and  that  no  tender  in  bank-notes  had  been  made  to  him. 
He  contended,  that  although  no  supplemental  affidavit  could  be  admitted  for  the 
purpose  of  supplying  any  defect  in  the  original  affidavit  relative  to  the  tender  in  bank- 
notes, yet  that  it  was  competent  to  the  Plaintiff  to  produce  affidavits  to  explain  the 
situation  of  the  Deponent  in  the  affidavit  to  hold  to  bail,  and  to  shew  the  reasons 
which  entitled  him  to  make  such  an  affidavit ;  that  it  now^appeared  that  the  insolvent 
was  not  in  town  at  the  time  when  the  arrest  became  necessary,  and  that  his  father 
had  the  management  of  his  afTairs  when  he  was  out  of  town,  which  therefore  enabled 
him  to  make  the  affidavit ;  and  that  if  he  was  entitled  to  make  the  affidavit,  it  could 
not  be  necessary  that  he  should  do  more  than  swear  to  his  knowledge  and  belief. 
He  insisted  that  in  these  eases  the  affidavit  must  in  general  be  made  by  some  person 
difi'erent  from  the  original  creditor,  since  the  insolvent  himself  is  seldom  to  be  found  ; 
and  that  the  clerk  of  the  peace  could  not  be  required  to  make  it,  since  although  the 
property  be  vested  in  him  by  law,  he  can  know  little  of  the  afl'airs.  He  cited  Chatterley 
V.  Finck,  ante,  390,  to  shew  that  an  affidavit  explanatory  of  the  deponent's  situation 
might  now  be  received,  and  to  prove,  that  where  the  principal  is  not  in  town  the 
affidavit  may  be  made  by  another  person  who  has  cognizance  of  [592]  the  circum 
stances ;  also  The  Mayor  of  London  v.  Bias,  1  East,  237,  to  shew,  that  where  the 
affidavit  may  be  made  by  any  person  but  the  principal,  it  is  sufficient  if  he  negative 
a  tender  to  the  best  of  his  knowledge  and  belief. 

Best,  Serjt.,  contri,  relied  upon  Bolt  v.  Miller,  ante,  420,  to  shew,  that  no  such 
explanatory  affidavits  as  had  now  been  produced  ought  to  be  received,  and  also  that 
at  all  events  the  insolvent  ought  to  have  joined  in  the  affidavit  (a) ;  observing  that  it 
did  not  appear  but  that  a  tender  might  have  been  made  to  him  previous  to  the  1st  of 
March,  when  the  assignment  of  his  effects  took  place. 

Lord  Alvanley,  Ch.  J.  In  a  case  circumstanced  like  this,  it  is  impossible  to 
expect  a  positive  affidavit.  But  there  must  be  reasonable  evidence  appearing  upon 
the  face  of  the  original  affidavit  that  no  tender  was  made  ;  and  no  supplemental 
affidavit  as  to  that  point  can  be  admitted.  But  an  affidavit  may  be  admitted  to  shew, 
that  the  deponent  was  in  such  a  situation  as  to  entitle  him  to  negative  the  tender  to 
the  best  of  his  knowledge  and  belief.  The  best  evidence  must  be  obtained  which  the 
case  will  admit  of.  In  this  case  the  insolvent  was  out  of  town  at  the  time  of  the  arrest, 
and  if  the  arrest  had  not  been  made  then,  the  Defendant  would  have  sailed,  and  the 
opportunity  of  arresting  would  have  been  lost. 

HE.iTH,  J.  Every  thing  having  been  done  in  this  case  which  could  be  done,  I 
think  that  the  arrest  is  good. 

RooKE  and  Chambre,  Js.,  concurred. 

Rule  discharged. 

[593]     Whitbread  v.  May  and  Another.     Nov.  28th,  1801. 

A.  devised  his  "estate  at  Lushill  in  the  county  of  Wilts,  and  Hearne  and  Buckland 
in  the  county  of  Kent,"  to  his  son  in  fee.  At  the  time  of  the  devise  A.  had  lands 
in  the  parish  of  Hearne,  and  also  in  the  several  parishes  of  C,  W.,  S.,  R.,  and  S., 
all  which  he  purchased  by  one  contract  from  one  person,  and  used  to  call  his 
"  Heaine  estate,"  or  "  Hearne  Bay  estates."     The  estates  at  Lushill  in  Wilts,  and 

(a)  Had  he  been  in  London  when  the  affidavit  was  made,  this  would  have  been 
necessary,  according  to  the  case  of  Bolt  v.  Miller,  and  the  tender  must  then,  as  it 
should  seem,  have  been  expressly  negatived,  ibid,  and  Elliott  v.  Duggan,  2  East,  24, 
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also  a  farm  called  Buckland  Farm  in  Kent,  were  sold  before  the  testator's  death, 
and  at  the  time  of  his  death  he  had  no  estate  in  Kent  except  that  which  lay  in  the 
parishes  of  Hearne,  C,  W.,  S.,  K.,  and  S.— Qii.  Whether  the  above  facts  be  admis- 
sible in  evidence  to  shew  that  the  testator  intended  to  pass  the  land  in  the  several 
parishes  of  C,  W.,  S.,  R.,  and  S.,  as  well  as  that  in  the  parish  of  Hearne  (a)? 

This  was  an  issue  directed  by  the  Court  of  Chancery  under  a  decree  made  by  the 
Master  of  the  Rolls,  to  try,  Whether  the  several  lands  (situate  in  the  several  parishes 
of  Hearne,  Chislet,  Winsborough,  Slurry,  Reculver,  and  Swaclift'e)  which  the  Plaintiflf 
contracted  to  sell  to  the  Defendant,  passed  by  the  codicil  to  tho  will  of  the  testator, 
Samuel  Whitbread  (the  Plaintiff's  father),  bearing  date  the  24th  of  June  1795? 

The  cause  was  tried  before  Lord  Eldon,  Cb.  J.,  at  the  Guildhall  Sittings  after 
Hilary  Term  last,  when  a  verdict  was  found  for  the  Plaintiff,  damages  201.,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

On  the  part  of  the  Plaintiff  it  was  proved,  that  Samuel  Whitbread,  Esq.  deceased, 
the  father  of  the  Plaintiff,  being  seised  in  fee  of  very  considerable  real  estates  situate 
in  different  parts  of  the  kingdom,  by  his  will,  dated  24th  June,  1795,  devised  all  and 
every  his  freehold  e.states  and  hereditaments  whatsoever  and  wheresoever  (except  as 
therein  was  excepted)  unto  certain  trustees  therein  named,  and  their  heirs,  upon  the 
trusts  in  the  said  will  specified,  and  amongst  others  in  trust  for  his  son,  Samuel  Whit- 
bread, Esq.  the  Plaintiff,  and  his  assigns,  for  life,  with  divers  remainders  over  in 
strict  settlement,  and  by  a  codicil  to  his  said  last  will  and  testament,  dated  the  24th 
day  of  June  1795,  the  said  testator  devised  as  follows:  "And  whereas  I  have  in  and 
by  my  said  will  given,  devised,  and  bequeathed,  all  and  every  my  freehold  estates  and 
hereditaments  whatsoever  and  wheresoever,  except  such  of  them  as  are  included  in 
my  son's  maniage  settlement,  and  such  parts  of  my  brewhouse  as  are  freehold,  unto 
my  son-inlaw  James  Gordon,  jun.  and  my  nephews  Jacob  Whitbread  and  John 
Wingate  Jennings,  and  their  heirs,  to  the  use  of  my  son  Samuel  Whitbread  for  life, 
with  remainder  over  as  therein  expressed  ;  and  it  is  my  will  and  desire  to  give  part 
of  my  estates,  and  hereinafter-mentioned  lands  unto  my  son  absolutely;  now  I  do 
hereby  revoke  my  said  will  so  far  as  relates  to  my  several  estates  at  Lushill,  in  the 
county  of  Wilts,  and  Hearne  and  Buckland,  [594]  in  the  county  of  Kent;  and  I  do 
hereby  give,  devise,  and  bequeath,  the  same  estates  at  Lushill,  Hearne,  and  Buckland, 
unto  my  said  son  Samuel  Whitbread,  his  heirs  and  assigns,  for  ever,  in  order  that  he 
may  immediately  sell  the' same  if  he  thinks  proper." 

On  the  part  of  the  Plaintiff  was  also  read  in  evidence  a  general  rental  of  all  the 
testator's  estates  made  out  regularly  in  a  book  by  his  private  clerk  ;  and  it  was  proved 
by  that  clerk  that  the  testator  was  in  the  habit  of  constantly  looking  into  and 
examining  that  book,  in  which  was  contained  the  following  entry  relating  to  the 
estates  mentioned  in  the  declaration  in  this  cause,  and  referred  to  by  the  said  will 
and  codicil. 

"Kent. 
Hearne,  &c.  Hearne  Bay  estates, 

Purchased  of  Sir  George  Colebrooke,  Bart.,  and  his  trustee?,  30th  June  1773. 

Consists  of  sundries,  as  under,  expectant  on  the  de.ath  of  Gilbert  Knowler,  Esq.  in 
failure  of  issue  by  his  wife  Barbara;  and  after  his  death  subject  to  the  payment  of 
2301.  per  annum,  part  of  3501.  per  annum,  her  whole  settlement  payable  to  the  said 
Barbara  dunng  her  life,  provided  she  survives  the  said  Gilbert  Knowler. 

Viz. 

The  manors  of  Underdowns  and  Lotting. — A  capital  mansion-house  and  garden, 
with  coach-house  and  stables,  and  other  appurtenances,  now  in  the  occupation  of 
Mr.  Knowler,  with  the  following  lands,  viz. 

Pasture  ground  adjoining  the  house     .....      £40    0     0 
Hop  ground      .  .  .  .  .  .  .  .700 

Carry  forward  .  .      £47     0     0 

(a)  Vide  Doe  d.  Broim  v.  Broim,  11  East,  441.  Doe  d.  Chichester  v.  Oxenden, 
3  Taunt.  147,  152. 
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Brought  forward  .  .      £i^     0     0 

Wood  ground  about      .  .  .  .  .  .  .         60    0    0 

£107     0     0 
Nine  messuages  and  tenements,  being  4  farms  and  5  cottages,  with 
arable  and  pasure  lands,  in  the  parishes  of  Hearne,  Chislet,  Wins- 
borough,  Slurry,  Eeculver,  and  Swacliffe,  amounting  to  about  .       453     0     0 

£560     0     0 " 

And  the  Plaintiff  also  produced  in  evidence  a  memorandum  book,  all  in  the  testator's 
handwriting,  containing  a  particular  [595]  of  the  said  estate  purchased  by  him  from 
Sir  George  Colebrooke,  Bart.,  and  his  trustees ;  at  the  top  of  each  page  whereof,  in 
the  said  testator's  writing,  are  the  words  "Hearne  estate." 

The  estate  in  the  several  parishes  of  Hearne,  Chislet,  Winsborough,  Sturry, 
Reculver,  and  Swacliffe,  called  by  the  said  testator  in  his  said  books,  "  the  Hearne," 
or  "  Hearne  Bay  estate,"  consists  of  the  reversion  or  remainder  expectant  on  the 
decease  of  Gilbert  Knowler,  Esquire,  of  and  in  premises  situate  in  the  parish  of 
Hearne,  and  also  in  the  said  several  parishes  of  Chislet,  Winsborough,  Sturry, 
Eeculver,  and  Swacliffe,  the  whole  of  which  were  purchased  in  one  contract  from 
Gilbert  Knowler,  Esquire,  by  Sir  George  Colebrooke,  and  from  him  and  his  trustees 
by  the  testator ;  and  it  was  proved  that  the  testator  used  to  speak  of  the  whole 
together  as  the  "Hearne  estate;"  but  the  same  is  not  called  or  described  by  the 
name  of  the  "  Hearne  Bay  estate,"  in  any  of  the  title-deeds  belonging  to  the  said 
premises.  The  estate  at  Lushill,  devised  in  the  codicil  with  the  Hearne  estate,  con- 
sists of  the  manor  of  Lushill,  and  between  500  and  600  acres  of  land  in  the  parish 
of  Castle  Eaton  and  Hatniington,  in  the  county  of  Wilts,  and  was  sold  by  the  testator 
in  his  lifetime,  after  he  had  made  his  said  will  and  coiicil.  The  testator  had  no  estate 
at  Bucklatid ;  but  the  Buckland  estate,  also  mentioned  in  the  codicil,  consisted  of  a 
messuage  and  about  10  acres  of  land,  all  in  one  farm,  called  Buckland  farm,  in  the 
parish  of  Winsborough,  and  was  also  sold  in  the  testator's  lifetime,  after  he  had  made 
lais  said  will  and  codicil.  The  testator  at  his  decease  had  no  estate  whatever  in  the 
county  of  Kent,  except  the  reversion  of  the  said  estate  in  the  parishes  of  Hearne, 
Chislet,  Winsborough,  Sturry,  Reculver,  and  Swacliffe,  above  mentioned. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the  evidence  above  stated 
to  have  been  produced  on  the  part  of  the  Plaintiff  ought  to  have  been  admitted  at  the 
trial  of  this  cause,  and  whether  the  verdict  of  the  jury  is  supported  by  that  evidence  1 
If  that  evidence  ought  to  have  been  admitted,  and  the  verdict  of  the  jury  is  supported 
by  it,  the  verdict  to  stand.  If  it  ought  not  to  have  been  admitted,  or  does  not  support 
the  verdict  of  the  jury,  a  verdict  to  be  entered  for  the  Defendant. 

This  case  was  argued  in  Trinity  Term  last. 

Best,  Serjt.,  for  the  Plaintiff.  Upon  the  principles  adopted  in  the  determination 
of  Lord  JFalpole  v.  Lord  Chohnowleleij,  [596]  7  Term  Rep.  138,  the  evidence  in  question 
was  properly  admitted  at  the  trial.  In  that  case  Lawrence,  J.,  says,  "That  in  order 
to  let  in  parol  evidence,  the  Court  must  feel,  that,  if  the  evidence  proposed  be  admitted, 
it  will  raise  an  ambiguity."  Now  it  is  impossible  to  contend,  that  the  evidence 
introduced  into  this  case  does  not  raise  a  doubt  whether  the  testator  did  not,  by  the 
terms  of  his  codicil,  mean  to  describe  all  that  property  which  he  usually  called  his 
"  Hearne  estate,"  and  not  merely  those  lands  which  lay  in  the  parish  of  Hearne. 
Indeed  it  is  very  improbable  that  the  testator  should  have  had  the  intention  of 
separating  a  small  part  of  that  entire  estate  which  he  had  purchased  of  Sir  George 
Colebrooke  from  the  residue.  His  intent  appears  to  have  been  to  pass  all  the  lands 
of  which  he  was  possessed  in  Kent;  and  accordingly  he  mentions  by  name  his  Buck- 
land  estate,  because  that  not  being  part  of  the  lands  purchased  from  Sir  George 
Colebrooke,  did  not  fall  within  the  description  of  his  Hearne  estate.  The  case  of 
Doe  d.  Cleimnts  v.  Collins,  2  Term  Rep.  498,  is  applicable  to  the  present  case  in  two 
respects;  1st,  To  shew  the  admissibility  of  evidence  to  prove  that  premises  not  falling 
within  the  words  of  a  will  are  to  be  annexed  to  those  which  do  fall  within  the  words 
of  the  will ;  and  2Jly,  To  shew  that  arguments  of  inconvenience  arising  from  the 
separation  of  property  which  has  usually  gone  together,  are  entitled  to  great  weight 
in  construing  the  intention  of  a  testator.     So  in  Byran  v.  JVdherhead,  Cro.  Car.   17, 
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the  Court  received  evidence  to  shew,  that  a  building  adjoining  to  a  messuage  passed 
under  the  words  "  the  messuage  called  Keyshams  cum  appurteiientiis,"  and  they  were 
of  opinion  that  it  did  not  there  pass,  because  it  had  not  been  reputed  parcel  of  the 
house,  and  that  case  arose  on  the  construction  of  a  deed,  yet  Ilobart  conceived  "  that 
in  a  devise  peradventure  it  might  pass."  The  expressions  of  the  testator  respecting 
this  estate  are  stronger  evidence  in  the  construction  of  this  devise  than  any  which 
could  result  from  common  reputation  ;  and  indeed  it  would  be  absurd  to  suppose  that 
he  meant  to  give  his  son  the  power  of  selling  only  a  small  part  of  a  particular  estate, 
at  the  same  time  that  he  was  lying  up  the  remainder  in  strict  settlement. 

Heywood,  Serjt ,  contri.  The  evidence  in  this  case  was  improperly  admitted; 
and  even  if  it  was  properly  admitted,  still  the  verdict,  as  found  by  the  jury,  is  not 
suppcrted  by  that  evidence.  The  case  of  Lmd  JFulpole  v.  Lard  (Jholmondeley  has  estab- 
lished [597]  the  true  distinction,  viz.  that  parol  evidence  is  not  admissible,  unless, 
if  admitted,  it  would  raise  a  doubt  to  what  the  words  of  the  will  apply.  If  it  only 
raise  a  conjecture,  it  is  not  sufficient.  Now,  in  the  present  case,  the  premises  in 
question  were  described  by  the  testator  as  the  "  Hearne  Bay  estate,"  and  the  "  Hearne 
estate;"  but  the  words  in  the  cndicil  are  "my  estates  at  Lushill,  Hearne,  and  Buck- 
land."  The  testator  had  lands  in  the  parish  of  Hearne  sufficient  to  satisfy  the  words 
of  the  will ;  if,  therefore,  evidence  be  admitted  to  shew  that  lands  in  five  other 
parishes  were  intended  to  pass  under  the  words  of  the  codicil,  it  will  not  be  admitted 
in  explanation,  but  in  contradiction  of  the  codicil.  It  is  true,  that  in  Godbolt,  16, 
under  a  devise  of  a  house  and  lands  called  "Jacks,"  it  was  held  that  100  acres  of  lands 
passed  ;  but  the  reason  given  by  Anderson,  Ch.  J.,  for  that  decision  was,  "  that  Jacks 
was  the  entiie  name  of  the  house  and  lands  ;"  whereas  Hearne  is  not  the  entire  name 
applicable  to  the  lands  in  question,  since  the  greater  jiart  of  them  lie  in  parishes 
beaiing  other  names.  So  in  IVyndham  v.  JVyndham,  1  And.  58,  the  Court  admitted 
evidence  to  shew,  that  a  messuage,  described  to  be  the  messuage  Kicardi  Cotton  at  H. 
in  a  deed  of  feoffment,  was  so  named  by  the  feoffer  by  mistake,  he  having  no  messuage 
at  H.  but  one  which  belonged  to  Thomas  Cotton.  If  the  verdict  of  the  Jury  is  to 
stand,  their  decision  in  effect  will  be,  that  these  lands  lie  at  Hearne,  when  in  fact  they 
do  not  lie  there.  Nothing  appears  upoti  which  either  the  Jury  or  the  Court  can 
raise  a  doubt;  and  indeed  no  case  can  be  cited  in  which  a  will  has  been  explained  by 
evidence,  where  there  has  been  something  upon  which  the  words  of  the  will  could 
operate. 

Cur.  adv.  vult. 

On  this  day  Lord  Alvanley,  Ch.  J.,  said — There  is  a  difference  of  opinion  upon  the 
Bench  as  to  the  admissibility  of  the  evidence  in  this  case  :  and  in  consequence  of  that 
difference  of  opinion  no  conclusive  judgment  can  be  given  in  this  Court.  We  have, 
therefore,  communicated  with  the  Lord  Chancellor,  before  whom  the  cause  was  tried, 
upon  the  subject,  and  His  Lordship  has  declared  himself  ready  to  put  his  seal  to  a  bill 
of  exceptions  as  if  tendered  to  him  at  the  trial,  in  order  to  enable  the  parties  to  take 
the  opinion  of  another  Court.  The  question  will  be.  Whether  the  words  "  the  same 
estates  at  Lushill,  Hearne,  and  Buckland,"  are  so  descriptive  of  [598]  locality  as  to 
preclude  the  admissibility  of  evidence  that  the  testator  intended  to  use  them  in  any 
other  sense?  In  this  Court  judgment  pro  forma  must  of  course  be  given  for  the 
Plaintiff. 

Judgment  for  the  Plaintiff. 

Cunningham  v.  Mackenzie  and  Another.    Nov.  28tb,  1801. 

If  in  the  deed  securing  an  annuity  it  be  declared,  that  the  judgment  to  be  obtained 
under  a  warrant  of  attorney  given  at  the  same  time  shall  be  only  a  collateral  security 
for  the  regular  payment  of  the  annuity,  and  that  no  execution  shall  issue  thereon 
till  default  made  in  the  payment  for  14  days,  and  the  raemoiial  does  not  notice  the 
above  declaration,  and  in  setting  forth  the  warrant  of  attorney  only  states  generally 
that  "such  warrant  of  attorney  was  executed  for  the  better  securing  the  payment 
of  the  annuity  as  in  the  above-stated  deed  is  particularly  mentioned  '("  the  Court  will 
set  aside  the  annuity  for  such  defect  in  the  memorial  (a). 

This  was  an  application   to  the  Court  to  set  aside  a  judgment  entered  up  on  a 

(a)  Vide  Doi  d.  Mason  v.  Phillies,  5  M.  &  S.  369. 
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warrant  of  attorney  given  to  secure  an  annuity,  and  to  have  the  vparrant  of  attorney 
delivered  up  to  be  cancelled. 

The  principal  objection  to  the  annuity  was,  that  in  the  indenture  by  which  it  was 
secured  it  was  declared  that  the  judgment  to  be  obtained  utider  the  warrant  of  attorney 
was  to  be  only  a  collateral  security  for  the  regular  payment  of  the  annuity,  and  that 
it  was  agreed  that  no  execution  should  be  issued  or  taken  out  thereon  until  default 
should  be  made  in  the  payment  of  the  annuity  by  the  space  of  fourteen  days,  whereas 
the  memorial,  in  setting  forth  the  deed,  did  not  specify  any  such  declaration  or  agree- 
ment ;  and  iu  setting  forth  the  warrant  of  attorney,  it  only  stated  generally  that  such 
warrant  of  attorney  was  "  executed  for  the  better  securing  the  payment  of  the  annuity, 
as  in  the  above-stated  deed  is  particularly  mentioned." 

Shepherd,  Serjt.,  shewed  cause,  and  contended  that  it  was  apparent  upon  the  face 
of  the  memorial  that  the  warrant  of  attorney  was  given  as  a  collateral  security  for 
the  payment  of  the  annuity  ;  and  if  it  were  a  collateral  security,  it  followed  that  no 
execution  could  be  taken  out  until  default  made  in  payment  of  the  annuity  ;  that 
a  proviso  of  this  sort  did  not  resemble  a  proviso  of  redemption,  which  is  an  essential 
part  of  the  description  of  the  annuity  granted,  a  redeemable  annuity  being  a  distinct 
thing  from  an  annuity  which  is  irredeemable ;  whereas  the  proviso  in  the  present 
case  only  related  to  the  mode  of  obtaining  a  remedy  in  case  of  default  being  made  in 
payment. 

Best,  Serjt.,  on  the  other  side,  was  stopped  by  the  Court. 

[599]  Lord  Alvanley,  Ch.  J.  The  ground  on  which  the  Court  of  King's  Bench 
proceeded  in  the  case  of  Sawyer  v.  Bvnce(a)  was,  that  the  clause  of  redemption  being 
for  the  benefit  of  the  grantor,  it  was  right  that  he  should  have  an  easy  access  to  it. 
If  so,  how  does  the  present  case  vary  in  point  of  principle?  Undoubtedly  the  clause 
omitted  to  be  noticed  in  the  memorial  is  a  clause  introduced  for  the  benefit  of  the 
grantor. 

Heath,  J.  I  see  no  distinction  between  this  case  and  those  in  which  annuities 
have  been  set  aside  because  the  clause  of  redemption  was  not  noticed  in  the  memorial. 
Possibly  the  grantor  of  this  antuiity  never  would  have  entered  into  the  engagement 
which  he  has  done,  if  this  clause,  restraining  the  issuing  of  any  execution  against  him 
for  a  certain  period,  had  not  been  introduced. 

RoOKE,  J.     I  am  of  the  same  opinion. 

Ch.\MBRE,  J.  This  clause  in  favour  of  the  grantor  appears  to  me  more  necessary 
to  be  inserted  than  the  clause  of  redemption,  because  this  is  to  regulate  the  annuity 
while  it  subsists,  whereas  the  other  is  only  to  put  an  end  to  it. 

However,  Lord  Alvanley,  Ch.  J.,  expressing  a  wish  to  have  an  opportunity  of 
looking  into  the  cases  before  the  point  was  finally  decided,  the  case  stood  over  till  this 
day,  when  His  Lordship  and  the  rest  of  the  Court  retaining  the  opinion  thrown  out 
by  them  when  the  case  was  argued, 

The  rule  was  made  absolute. 


[600]  GOODRIGHT,  ON  THE  SEVERAL  DEMISES  OF  GeORGE  EaRL  OF  BUCKINGHAM- 
SHIRE AND  Albinia  his  Wife,  Sir  Charles  Stewart  and  Anne  Louisa 
his  Wife,  John  Earl  of  Westmoreland,  and  Thojias  Fane,  v.  Arthur 
Marquis  of  Downshire,  and  Mary  his  Wife.     Nov.  28ih,  180L 

A.  devised  certain  estates  to  B.  for  life,  remainder  to  his  sons  and  daughters  in  strict 
settlement,  remainder  to  C.  for  life,  remainder  to  his  sons  and  daughters  iu  like 
manner,  remainder  to  his  own  right  heirs,  and  died.  B.  being  seised  of  the  above 
estates  as  tenant  for  life,  and  also  entitled  to  one-sixth  of  the  reversion  as  one  of 
the  right  heirs  of  A.,  made  his  will,  whereby  he  gave  to  his  wife,  for  life,  all  such 
freehold  and  copyhold  lands  as  he  had  purchased  or  was  seised  of  in  fee-simple,  or 
in  exchange  for  other  lands  in  Kent,  and  then  after  reciting  that  he  had  granted  a 
lease  for  years  to  D.  of  the  lands  whereof  ho  was  tenant  for  life  under  A.'s  will, 
declared  that  iu  case  such  persons  as  should  be  tenants  for  life  or  otherwise  of  that 

(a)  E.  35  G.  3,  B.  R.  Hunt  on  Annuities,  c.  1,  s.  5,  p.  74.  Ed.  2,  cited  6  Term 
Rep.  737.  See  also  Stedman  v.  Purchase,  6  Terra  Rep.  737.  Han-is  v.  Stapleton, 
7  Term  Rep.  205,  and  ex  parte  Ansell,  ante,  vol.  i.  p.  62. 
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estate  by  virtue  of  A.'s  will  should  not  molest  D.  in  the  possession  of  the  said  lauds 
as  leiised,  and  at  the  expiration  of  the  lease  should  grant  a  new  lease  to  his,  B.'s, 
wife  for  her  life,  then  he  devised  his  lands  purchased  of  E.  and  F.  and  all  lauds  that 
he  then  had  or  might  have  a  right  to,  both  freehold  and  copyhold,  arising  from 
exchange  of  land,  act  of  Parliament,  or  otherwise  in  Kent,  devised  to  his  wife  for 
her  life,  to  go  with  and  be  subject  to  the  same  entail  as  the  estates  left  by  A.  were 
or  might  be  subject  to  by  virtue  of  A.'s  will,  to  take  effect  immediately  after  the 
decease  of  his  wife,  and  in  such  case  recommended  his  wife  to  give  the  furniture 
which  belonged  to  the  house  on  the  estates  left  by  A.  to  whomsoever  might  ba  living 
to  enjoy  it ;  but  in  case  such  persons  as  should  l)e  tenants  for  life  or  otherwise  by 
virtue  of  A.'s  will  should  refuse  to  grant  such  lease,  or  should  disturb  D.,  then  he 
gave  to  his  said  wife  and  her  heirs  all  his  freehold  and  copyhold  lands  and  houses 
which  he  had  before  devised  to  her  for  life  only.  And  all  the  rest  and  residue  of 
his  real  estate  whatsoever,  and  all  the  rest  and  residue  of  his  personal  estate  of  what 
nature  or  kind  soever  or  wheresoever,  he  gave  to  his  said  wife  and  her  heirs,  executors, 
administrators,  and  assigns  for  ever.  L).  was  not  molested,  and  a  new  lease  was 
granted  to  the  wife  of  B.  for  her  life.  Held  that  the  wife  of  B.  was  entitled  to  the 
one-sixth  of  the  reversion  under  the  residuary  clause  in  B.'s  will  (a). 

Ejectment  for  one  third  part  of  a  moiety  of  lands  in  Chislehurst,  Mottingham,  and 
Bromley,  in  the  county  of  Kent.  The  cause  was  tried  at  the  Maidstone  Summer 
Assizes  1800,  and  a  verdict  was  found  for  the  Plaintiffs,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

Thomas  Farrington,  of  Chislehurst  in  the  county  of  Kent,  Esq.  being  seised  in 
fee  simple  (amongst  others)  of  certain  estates  in  Chislehurst,  Mottingham,  and  Bromley, 
in  the  said  county  (which  estates  are  of  the  tenure  of  Gavelkind)  duly  made  and 
published  his  last  will  and  testament,  which  bears  date  the  13th  diiy  of  January  17.58, 
and  is  attested  by  three  witnesses ;  and  ho  thereby  gave  and  devised  all  his  manors, 
messuages,  lands,  tenements,  hereditaments,  and  real  estates  whatsoever  and  whereso- 
ever, which  he,  &c.  unto  and  to  the  use  of  his  nephew  Lord  Robert  Bertie,  and  his 
assigns,  for  his  life,  remainder  to  the  use  of  trustees  and  their  heirs  during  the  life  of 
the  said  Lord  Robert  Bertie  in  trust,  to  pre-[601]-serve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Lord  Robert  Bertie,  and 
the  heiis  of  their  bodies  severally  and  in  succession  ;  and  in  default  of  such  issue,  to 
the  use  of  the  first  and  other  daughters  of  the  said  Lord  Robert  Bertie,  and  the  heirs 
of  their  bodies  severally  and  in  succession  ;  and  for  default  of  such  issue,  to  the  use 
of  his  cousin  Charles  Townshend,  Esq.  for  his  life,  with  remainder  to  the  use  of  trustees 
and  their  heirs  during  the  life  of  the  said  Charles  Townshend  in  trust,  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  first  and  other  sons  of  the 
said  Charles  Townshend,  and  the  heirs  of  the  bodies  of  such  sons  severally  and  in 
succession  ;  and  in  default  of  such  issue,  to  the  use  of  the  first  and  other  daughters 
of  the  said  Charles  Townshend,  and  the  heirs  of  their  bodies  severally  and  in 
succession  ;  and  in  default  of  such  issue,  then  he  gave  and  devised  all  and  every 
his  said  manors,  messuages,  lands,  tenements,  hereditaments,  and  real  estate  aforesaid, 
unto  his  own  right  heirs  for  ever. 

The  said  Thomas  Farrington  died  seised  of  the  said  estates  in  the  month  of 
February  1758,  leaving  the  descendants  of  his  deceased  sister  Albinia,  the  wife  of 
the  Duke  of  Ancaster,  that  is  to  say.  Lord  Vere  Bertie,  Augusta  Bertie  and  Frances 
Bertie,  the  only  children  of  Lord  Montagu  Bertie  then  deceased,  and  Lord  Robert 
Bertie  named  in  the  will  of  the  testator,  the  said  Lord  Vere  Bertie,  Lord  Montagu 
Bertie,  and  Lord  Robert  Bsrtie,  being  the  sons  of  the  said  Albinia  Duchess  of 
Ancaster,  and  his,  the  testator's,  other  sister  Mary  Selwin,  his  heirs  according  to  the 
custom  of  gavelkind. 

Upon  the  death  of  the  said  Thomas  Farrington,  the  said  Lord  Robert  Bertie  entered 
upon  and  took  possession  of  the  said  estates  in  Chislehurst,  Mottingham,  and  Bromley, 
and  continued  to  receive  the  rents  and  profits  thereof  until  the  time  of  his  death, 
which  happened  on  the  10th  of  March  1782. 

(a)  Vide  Doe d.  Cholmmdeley  v.  IVeatherhy,  11  East,  322,  331.  Goodtitk  v.  Meredith, 
2  M.  &  S.  5.  Doe  v.  Scott,  3  M.  &  S.  300-304.  Morgan  v.  Surman,  1  Taunt.  288. 
Doe  d.  King  v.  Frost,  3  B.  &  A.  546,  552. 
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The  said  Lord  Robert  Bertie  left  no  issue,  and  on  his  decease  the  said  Charles 
Towiisheiid  entered  upon  and  took  possession  of  the  said  estates,  and  continued  to 
receive  the  rents  and  profits  thereof  until  the  time  of  his  death  ;  and  he  died  on  the 
10th  day  of  August  1799,  without  leaving  any  issue. 

The  said  Lord  Vera  Bertie  died  in  the  year  1770,  leaving  Albinia,  now  the  wife 
of  George  Earl  of  Buckiughamshire,  and  [602]  Ann  Louisa,  now  the  wife  of  Sir  Charles 
Stewart,  his  daughters  and  coheirs  acording  to  the  custom  of  gavelkind. 

The  said  Augusta,  one  of  the  daughters  of  the  said  Lord  Montagu  Bertie,  inter- 
married with  Lord  Berghersh,  and  died  on  the  3d  of  January  1766,  leaving  John,  now 
Earl  of  Westmoreland,  and  the  Honourable  Thomas  Fane,  her  sous  and  coheirs  accord- 
ing to  the  custom  of  gavelkind  ;  and  the  said  Frances,  the  other  daughter  of  the  said 
Lord  Montagu  Bertie,  died  in  or  before  the  month  of  February  1771,  leaving  the 
said  John  Earl  of  Westmoreland,  and  the  said  Thomas  Fane,  her  nephews  and  coheirs 
according  to  the  custom  of  gavelkind. 

The  said  Lord  Robert  Bertie  at  the  time  of  his  death,  which  happened  on  the 
10th  March  1782,  as  before  stated,  left  the  said  Albinia,  the  wife  of  the  said  George 
Earl  of  Buckinghamshire,  Ann  Louisa,  the  wife  of  the  said  Charles  Stewart,  John 
Earl  of  Westmoreland,  and  Thomas  Fane,  the  lessors  of  the  Plaintiff,  his  heirs  according 
to  the  custom  of  gavelkind. 

The  said  Lord  Robert  Bertie  being  in  possession  of  the  said  estates  in  Chislehurst, 
Mottingham,   and   Bromley,  devised   to  him  by  the  said   will  of  the  said  Thomas 
Farrington,  and  being  seised  in  fee-simple  of  certain  other  freehold  estates  in  Chisle- 
hurst aforesaid,  which  he  had  purchased  or  taken  in  exchange,  duly  made  and  published 
his  last  will  and  testament  in  writing,  which  bears  date  the  7th  day  of  March  1782, 
and  is  attested  by  three  witnesses;  and  he  thereby  gave  and  devised  unto  his  dear 
wife  and  her  assigns,  during  her  life,  all  such  freehold  and  copyhold  lands  which  he 
had  purchased,  and  which  he  was  seised  of  in  fee-simple,  or  in  exchange  for  other 
lands  in  Kent;  and  he  thereby  also  gave  and  devised  in  manner  following,  that  is  to 
say,  "And  whereas  I  have  granted  a  lease  of  Chislehurst  house,  gardens,  meadows,  and 
other  lands  in  hand,  and  also  of  Holbrookwood,  to  the  Honourable  Mrs.  Ann  Maria 
Blundell,  for  the  term  of  eleven  years  from  Lady  Day  1778,  at  the  yearly  rent  841.  Is. ; 
which  lands  and  woods  were  valued  by  Richard  Busby  of  Chislehurst,  steward  to  the 
Right  Honourable  Thomas  Townshend,  and  James  Wiffiu  of  Chislehurst,  my  steward, 
at  the  yearly  value  of  41.  Is.     Now  my  will  and  meaning  is,  that  in  case  such  of 
my  relations  as  shall  be  tenant  or  tenants  for  life  or  lives  of  the  Chislehurst  estate, 
by  virtue  of  my  uncle  Mr.  Thomas  Farrington's  will,  shall  not  molest  the  [603]  said 
Honourable  Mrs.  Ann  Maria  Blundell,  in  the  quiet  possession  of  the  said  house  and 
lands  so  leased  to  her,  and  shall  at  the  expiration  of  the  said  lease  grant  a  new  lease 
of  the  said  house  and  lands  to  my  wife,  Lady  Robert  Bertie,  for  the  term  of  eleven 
years,  if  she  my  said  wife  shall  so  long  live,  and  renew  it  as  often  as  she  may  require, 
under  the  same  covenants,  and  at  the  same  rent,  so  that  she  may  enjoy  it  during  her 
natural  life  ;  I  do  then  and  in  that  case  give  and  devise  my  lands  and  houses  purchased 
of  William  Russell,  and  lands  purchased  of  Lord  Camden,  with  the  houses  thereon, 
and  all  lands  that  I  now  have  or  may  have  a  right  to,  both  freehold  and  copyhold, 
arising  from  exchange  of  lands,  acts  of  Parliament,  or  otherwise  in  Kent,  devised  to 
ray  wife  for  her  life,  to  go  with  and  be  subject  to  the  same  entail  as  the  estates  at 
Chislehurst,  left  to  me  by  my  uncle  Thomas  Farrington,  are  or  may  be  subject  to  by 
virtue  of  his  said  will,  to  take  effect  immediately  after  the  decease  of  my  said  wife; 
and  then  and  in  such  case  I  do  recommend  and  desire  my  said  wife  to  give  the  furniture 
which  now  belongs  to  the  house  and  farm  to  whomsoever  may  be  li^Tng,  to  enjoy  the 
Chislehurst  estate  after  her  decease ;  but  in  case  Charles  Townshend,  Esq.  or  such  of 
my  relations  as  shall  be  tenant  or  tenants  for  life,  or  otherwise  entitled  to  the  Chisle- 
hurst estate,  by  virtue  of  the  said  will,  shall  refuse  or  neglect  from  time  to  time 
to  grant  such  lease  or   leases  in  manner  aforesaid,  or  disturb  the  said  Honourable 
Mrs.  Ann  Maria  Blundell  or  her  assigns,  or  my  wife  or  her  assigns,  in  the  possession 
of  the  said  house  or  premises  during  her  life,  then  and  in  such  cise  I  give  and  devise 
to  my  said  wife,  her  heirs  and  assigns,  for  ever,  all  my  said  freehold  and  copyhold 
houses  and  lands,  which  I  have  before  devised  to  her  for  her  life  only,  and  all  the 
rest  and  residue  of  my  real  estates  whatsoever;  and  all  the  rest  and  residue  of  my 
personal  estate,  of  what  nature  or  kind  soever  or  wheresoever,  I  give,  devise,  and 
bequeath,  to  my  said  wife,  her  heirs,  executors,  administrators,  and  assigns,  for  ever." 
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The  Honourable  Mrs.  Ann  Maria  Blundel),  named  in  the  will  of  the  said  Loid 
liobert  Bertie,  was  not  molested  in  the  (juiet  possession  of  the  house  and  premises,  of 
whii^h  he  had  granted  her  a  lease.  She  died  on  the  16th  of  November  1798,  and  at 
or  before  the  expiration  of  the  said  lease,  the  said  Charles  Townshend  being  then  the 
tenant  for  life  of  the  Chislehurst  estate,  by  virtue  of  the  said  will  of  the  said  Thomas 
Farrington,  granted  a  lease  of  the  said  house  and  premises  to  Lady  Robert  [604]  Hertie, 
the  widow  of  the  said  Lord  Robert  Bertie,  as  directed  by  his  said  will,  under  which 
she  enjoyed  and  had  the  possession  of  the  said  house  and  premises  so  long  as  she 
thought  proper. 

The  said  Lady  Robert  Bertie  died  on  the  13th  of  April  1798,  leaving  Mary,  the 
wife  of  Arthur  Marquis  of  Downshire,  her  heir  according  to  the  custom  of  gavelkind. 

The  premises  for  which  this  ejectment  was  brought  were  part  of  the  estates  devised 
by  the  will  of  the  said  Thomas  Farrington,  and  the  question  for  the  opinion  of  the 
Court  was,  Whether  the  lessors  of  the  Plaintifr,  or  any  of  them,  were  entitled  to  recover 
the  possession  of  the  premises  in  question  in  this  action,  or  any  part  thereof?  And 
if  this  Court  should  be  of  opinion  that  the  lessors  of  the  Plaintiff,  or  any  of  them,  were 
entitled  to  recover,  the  verdict  was  to  be  entered  according  to  such  opinion  :  but  if  the 
Court  should  be  of  opinion  that  the  lessors  of  the  Plaintiff,  or  any  of  them,  were  not 
entitled  to  recover,  then  a  verdict  was  to  be  entered  for  the  Defendants. 

This  case  was  argued  three  times;  1st,  In  Easter  Term  last  by  Shepherd,  Serjt., 
for  the  Plaintiffs,  and  Best,  Serjt.,  for  the  Defendants;  2dly,  By  Lens,  Serjt.,  for  the 
former,  and  Bayley,  Serjt.,  for  the  latter,  and  now  again  in  this  term  by  Shepherd,  Seijt., 
for  the  PlaintifYs,  and  Williams,  Serjt.,  for  the  Defendants. 

Arguments  for  the  Plaintiffs. — Admitting  that  the  residuary  clause  in  Lord  Robert 
Bertie's  will  be  sufficiently  comprehensive  to  cany  the  ultimate  reversion  of  the  estates 
devised  by  Mr.  Farrington's  will  to  which  he  was  entitled,  yet  if  it  appear  to  have 
been  his  intention  not  to  include  such  reversion  in  the  residuary  clause,  it  will  not 
pass  under  that  clause,  though  no  express  mention  was  made  of  it  in  the  former  part 
of  the  will.  Strong  v.  Teatt,  2  Burr.  912.  1  Bl.  200.  The  question  therefore  turns 
upon  the  intention  of  the  testator,  as  it  is  to  be  collected  from  the  situation  of  the 
parties,  and  from  the  will.  From  the  situation  of  these  jiarties,  and  the  interest  of 
Lord  Robert  Bertie,  it  appears  not  only  that  he  meant  to  give  this  reversion,  but  the 
reason  is  plain  why  he  did  so.  Lord  Robert  Bertie  had  a  power  over  the  whole  estate 
for  his  life;  but  in  case  he  died  without  children,  his  whole  interest  (exclusive  of  his 
share  in  the  ultimate  reversion)  became  extinct.  The  next  in  remainder  was  Mr.  C. 
Townshend,  to  whom  the  estate  was  limited  in  stiiet  settlement.  The  object  therefore 
of  Lord  Robert  Bertie  was  after  his  death  to  secure  to  Mrs.  Blundell  the  quiet  enjoy- 
ment of  the  house  and  lands  at  Chislehurst  during  the  conti-[605]-nuance  of  the  lease 
granted  by  him,  and  a  renewal  of  the  lease  upon  the  same  terms  on  the  expiration 
thereof,  to  his  wife  for  her  life.  Li  order  therefore  to  induce  Mr.  C.  Townshend  and 
his  issue,  and  the  heirs  of  Mr.  Farrington  (of  which  Lord  Robert  Bertie  was  but  one) 
to  acquiesce  in  these  views,  he  declares  that,  provided  they  do  so,  all  the  lands  over 
which  he  has  a  control,  and  which  he  has  devised  to  his  wife  for  life,  shall  go  in  the 
same  line  as  the  estates  left  to  him  by  Mr.  Farrington's  will,  to  take  effect  immediately 
after  the  decease  of  his  wife.  And  though  indeed  he  uses  the  expression  "subject  to 
the  same  entail,"  yet  the  meaning  of  that  expression  must  be  understood  to  be,  that 
they  shnll  be  subject  to  the  same  sort  of  limitation,  in  which  case  the  ultimate 
limitati'  u  to  the  heirs  of  Mr.  Farrington  will  be  included  ;  and  Ldrd  Robert  Bertie's 
share  of  the  reversion,  instead  of  going  to  his  wife,  will  go  among  the  heirs  of  Mr. 
Farrington.  The  manifest  intention  of  the  testator  appears  to  have  been  to  secure 
to  his  wife  for  her  life  every  thing  over  which  he  had  no  control  ;  and  in  order  to 
effectuate  that  intention,  he  was  willing  to  give  every  thing  over  which  he  had  a 
control  to  the  persons  in  whose  power  it  might  be,  as  entitled  to  the  Farrington 
estates,  to  contravene  his  intention  in  favour  of  his  wife.  This  appears  strongly  from 
the  recommendation  to  his  wife  to  give  the  furniture  belonging  to  the  Chislehurst 
house  to  the  person  who  should  be  living  to  enjoy  the  house  after  her  decease,  provided 
she  were  permitted  to  continue  in  it  during  her  life.  It  can  scarcely  be  supposed  to 
have  been  the  intention  of  the  testator  to  give  this  remote  reversion  to  his  wife  by  the 
residuary  clause,  when  the  manifest  object  of  the  will  appears  to  have  been,  to  secure 
a  provision  to  his  wife  for  her  life  ;  and  when  it  is  considered  that  the  lands  which  he 
had  himself  purchased  are  only  given  to  her  in  fee,  in  case  she  should  not  be  permitted 
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to  enjoy  tbe  Farrington  estate  for  her  life.  Besides,  considering  that  Mr.  C.  Townshend, 
who  was  the  next  in  the  entail,  was  only  thirty-six  years  of  age,  whereas  Lady  Robert 
Bertie  was  sixty-four  (a),  the  probability  was,  that  she  would  never  enjoy  the  rever- 
sion during  her  life.  It  seems  indeed  to  have  been  decidedly  the  testator's  wish,  that 
the  Farrington  estate  and  his  [606]  own  estates  should  be  enjoyed  together,  and  go  in 
the  same  line,  which  object  would  be  altogether  defeated,  by  holding  that  the  ultimate 
reversion  in  the  former  passed  to  Lady  Robert  Bertie  under  the  residuary  clause,  while 
the  latter  are  expressly  limited  to  follow  the  entail  of  the  Farrington  estate,  and  must 
therefore  go  to  the  heirs  of  Mr.  Farrington.  If  then  it  appear  to  have  been  the  inten- 
tion of  the  testator  that  the  reversion  should  go  aceonling  to  the  limitation  of  tbe 
Farrington  estate,  the  words  in  the  will  are  fully  sufficient  to  effect  that  purpose.  For 
the  testator  first  gives  to  his  wife  for  life  all  the  estates  of  which  he  was  seised  in  fee- 
simple  ;  and  he  afterwards  directs  that  all  lands  in  Kent,  both  freehold  and  copyhold, 
arising  from  exchange  of  lands,  acts  of  pjrliament,  or  otherwise  devised  to  his  wife  for 
life,  shall  go  with  and  be  subject  to  the  same  entail  as  the  Farrington  estates.  Now 
the  words  "  seised  in  fee-simple,"  in  the  first  devise  to  his  wife  for  life,  are  sufficient  to 
include  the  reversion,  and  the  words  "or  otherwise,"  in  the  subsequent  limitation,  will 
also  include  the  same  whether  it  came  to  tbe  testator  by  descent  from  Mr.  Farrington, 
or  by  the  devise  in  his  will ;  and  the  words  "  shall  go  with  "  will  carry  the  limitation 
to  the  heirs  of  Mr.  Farrington,  even  supposing  the  words  "subject  to  the  same  entail" 
to  be  inadequate  to  that  purpose.  It  is  not  necessary  to  contend  that  the  right  heirs 
of  Mr.  Farritigton  would  take  as  purchasers  ;  for  though  they  should  be  entitled  to 
take  by  descent,  yet  the  mention  of  them  in  the  will  as  devisees,  is  sufficient  to  except 
the  estate  devised  out  of  the  residuary  clause.  Smith  d.  Davis  v.  Saunders,  2  Bl.  736, 
and  Amesbury  v.  Brown,  coram  Lord  Hardwicke,  cit.  ibid.  If,  however,  it  can  be  supposed 
that  the  reversion  was  altogether  out  of  the  contemplation  of  the  testator,  then  it 
neither  passed  by  the  special  limitations  or  by  the  residuary  clause ;  and  it  must  there- 
fore descend  to  the  lessors  of  the  Plaintiff  as  the  heirs  of  Mr.  Farrington. 

Arguments  for  the  Defendants. — Unless  this  reversion  can  be  held  to  pass  by 
implication  under  the  limitations  in  the  former  part  of  the  will,  it  will  pass  under  the 
residuary  devise  to  Lady  Robert  Bertie ;  for  although  this  particular  reversion  may 
not  have  been  in  the  contemplation  of  the  testator,  Lord  Robert  Bertie,  yet  as  it 
appears  to  have  been  his  intention  that  every  thing  to  which  he  was  entitled  should 
pass  to  his  wife,  and  the  words  are  large  enough  to  include  the  reversion,  it  will 
accordingly  pass.  Freeman  v.  The  Duke  of  Chamlos,  Cowp.  360,  363.  Supposing  Lord 
[607]  Robert  Bertie  not  to  have  been  aware  that  he  was  entitled  to  devise  this  rever- 
sion, it  clearly  would  not  pass  under  the  special  limitations  in  his  will  ;  on  the  other 
hand,  supposing  him  to  have  been  aware  that  he  was  entitled  to  devise  it,  he  has  not 
used  expressions  calculated  to  convey  it  to  the  heirs  of  Mr.  Farrington  ;  for  the  limita- 
tion of  the  ultimate  reversion  in  Mr.  Farrington's  will  had  no  operation,  since  that  will 
only  directed  that  the  reversion  should  go  to  those  very  persons  who  would  take  it 
by  descent.  Mr.  Farrington's  will  therefore  created  nothing  but  estates  for  life  and 
estates  in  tail,  consequently  when  Lord  Robert  Bertie  directs  that  the  reversion  shall 
go  according  to  the  entail  in  Mr.  Farrington's  will,  that  devise  can  extend  no  farther 
than  the  estates  created  by  the  will  to  which  he  alludes.  There  is  nothing  upon  the 
face  of  Lord  Robert  Bertie's  will  to  shew  that  he  had  this  reversion  in  contemplation, 
for  though  the  words  "seised  in  fee-simple"  in  the  first  limitation  to  his  wife  for  life 
are  sufficient  to  include  the  reversion,  provided  an  intention  to  pass  it  be  manifest, 
yet  those  words  seem  rather  to  describe  estates  in  possession  ;  and  if  the  reversion  was 
not  included  in  the  first  limitation,  it  cannot  be  included  in  the  second,  which  ia 
expressly  confined  to  the  estates  before  devised  for  life  to  Lady  Robert  Bertie.  In 
the  next  place,  it  does  not  appear  to  have  been  in  the  contemplation  of  Lord  Robert 
Bertie  that  the  heirs  of  Mr.  Farrington  could  have  it  in  their  power  to  molest  bis  wife, 
but  only  the  persons  claiming  under  the  will ;  it  is  not  therefore  to  be  presumed  that 
any  thing  was  given  as  a  reward  for  abstaining  from  such  molestation,  to  any  persons 
but  those  whom  he  thought  entitled  to  molest  her  ;  for  Lord  Robert  Bertie  speaks  only 

(a)  The  respective  ages  of  Mr.  Charles  Townshend  and  Lady  Robert  Bertie  at  the 
date  of  Lord  Robert  Bertie's  will,  together  with  some  other  facts,  were  added  to  the 
case  after  the  second  argument  at  the  desire  of  the  Court,  and  are  stated  by  Lord 
Alvanley,  Ch.  J.,  in  the  beginning  of  the  judgment. 
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"of  tenant  or  tenants  for  life,  or  otherwise  entitled  to  the  said  Chislehurst  estate  by 
virtue  of  the  said  will."  It  has  been  contended  that  the  testator  must  have  intended 
to  devise  the  reversion  to  the  heirs  of  Mr.  Farrington,  because  otherwise  the  lands 
which  he  had  himself  purchased  would  go  in  a  different  channel ;  but  that  is  not  so, 
for  under  the  word  "entail"  neither  the  one  nor  the  other  description  of  lands  were 
limited  to  any  persons  but  the  lineal  descendants  of  Mr.  C.  Townshend.  It  is  not  to 
be  presumed  that  the  testator  was  ignorant  of  the  meaning  of  the  word  "entail,"  but 
that  he  knew  the  law  as  well  as  any  other  person.  I'urefoy  v.  Rogers,  2  Saund.  384. 
If  the  devise  of  the  reversion  be  extended  to  the  right  beiis  of  Mr.  Farrington,  yet  it 
cannot  go  with  and  be  subject  to  the  same  entails,  for  in  one  case  the  heirs  of  Mr. 
Farrington  would  take  a  different  [608]  species  of  estate  fioni  that  which  they  would 
take  in  the  other.  The  Farrington  estate  they  woulrl  take  by  descent,  the  rever-ion 
they  must  take  by  purchase.  Tbe  F"arrington  estate,  if  it  descended  among  daughters, 
might  be  held  in  coparcenery,  whereas  the  reversion  must  be  held  by  them  in  joitit- 
tenancy  or  tenancy  in  common.  The  former  would  be  held  in  gavelkind,  which  could 
not  be  the  case  with  the  latter,  that  species  of  teiuire  only  applying  to  lands  coming 
by  descent.  From  the  words  used  in  the  devise  to  the  |)ersons  entitled  to  the 
Farrington  estate  it  further  appears,  that  the  testator  could  not  intend  to  include  a 
remote  reversion,  since  he  directs  that  immediately  upon  the  decease  of  his  wife  the 
lands  should  go  to  the  devisee.s,  which  shews  that  such  lands  were  intended  as  might 
pass  all  together,  whereas  reversionary  lands  might  or  might  not  be  in  a  state  to  pass 
according  to  circumstances.  As  to  the  directions  respecting  the  furniture,  it  might 
be  reasonable  for  the  testator  to  advise  that  his  wife  should  give  that  at  her  decease 
to  the  persons  who  would  then  be  entitled  to  the  estates  in  possession,  the  furniture 
being  of  a  perishable  nature,  and  not  likely  to  last  till  the  reversion  in  the  lands  wou'd 
fall  in  ;  but  the  reversion  itself  being  a  permanent  thing,  there  was  good  reason  for 
including  it  in  the  residuary  devise  to  Lady  R.  Bertie,  since  her  heiis  might  enjoy  it 
though  she  herself  should  not  survive  the  persons  entitled  to  the  particular  estates. 
The  Court  therefore  cannot  hold  that  the  ultimate  reversion  passed  to  the  heirs  of  Mr. 
Farrington  under  Lord  Robert  Bertie's  will,  without  doing  violence  to  the  expressions 
of  that  will,  and  possibly  defeating  the  intention  of  the  testator. 

Cui'.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Lord  Alvanley,  Ch.  J.  After  this  case  bad  been  argued  the  second  time  at  the 
bar,  the  Court  expressed  a  desire  to  be  informed  of  the  ages  of  Lady  Robert  Bertie 
and  Mr.  Charles  Townshend  at  the  time  when  Lord  Robert  Bertie  made  his  will,  and 
also  whether  Lord  Robert  Bertie  had  any  estates  in  possession  except  his  estates  in 
Kent.  This  was  done  with  a  view  to  ascertain  the  intent  of  the  testator  respecting 
the  annexation  of  the  estates,  and  the  effect  of  the  residuary  clause.  It  had  been 
argued  that  Mr.  Charles  Townshend  was  so  much  younger  than  Lady  Robert  Bertie 
that  the  testator  could  never  have  thought  of  guarding  his  wife  against  any  thing 
which  was  to  happen  after  the  death  of  Mr.  C.  Townshend  [609]  without  issue  ;  but 
it  now  appears  that  at  the  time  when  he  made  his  will  Lady  Robert  Bertie  was  G+  years 
of  age  and  Mr.  C.  Townshend  49,  and  unmarried.  There  was  therefore  only  15  years 
difference  between  their  ages;  and  as  Mr.  C.  Townshend  had  no  issue,  the  possibility 
of  the  event  taking  place  was  not  very  remote.  It  also  appears  that  the  testator  was 
seised  of  a  fee  farm  rent  in  Middlesex  of  about  161.  per  ainium  ;  his  right  to  which, 
although  disputed,  and  the  arrears  of  rent  withheld  for  four  years  before  his  death, 
was  constantly  asserted  by  him.  This  must  therefore  be  taken  to  be  a  subject  upon 
which  the  residuary  clause  might  operate  out  of  the  county  of  Kent.  The  question 
then,  and  the  only  question  in  this  ease  is,  Whether  the  one  third  of  a  moiety  of  tbe 
estates  devised  by  Thomas  Farrington  to  his  light  heirs  (but  which  notwithstanding 
certainly  descended  upon  them),  and  of  which  right  heiisLord  Robert  Bertie  was  one, 
passed  by  the  residuary  clause  of  Lord  Robert  Bertie's  will?  The  principles  upon 
which  this  case  is  to  be  determined  were  not  disputed.  It  was  admitted  on  the  part 
of  the  lessors  of  the  Plaintiff,  that  it  was  incumbent  upon  them  to  piove  by  necessary 
consequence  arising  from  the  other  parts  of  the  will,  that  the  residuary  clause  had 
not  the  operation  which  according  to  the  rules  of  construction  it  was  allowed  to  have, 
namely,  that  of  carrying  every  real  interest  of  every  kind  whatsoever,  whether  known 
or  unknown  to  the  testator,  provided  it  were  not  manifestly  excluded.  It  was  admitted 
that  it  was  necessary  to  shew  that  it  would  be  inconsistent  with  tbe  general  intent  of 
the  testator  and  the  particular  provisions  of  the  will  to  impute  to  the  testator  any 
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intention  to  convey  the  one-third  of  a  moiety  of  the  estate  of  which  he  was  seised  as 
light  heir  of  Mr.  Farrington  ;  and  that  it  was  not  necessary  that  the  testator's  mind 
should  be  active  in  including  the  subject-matter,  but  that  even  if  he  did  not  know 
that  he  had  it,  still  it  would  pass,  provided  he  did  not  mean  to  exclude  it.  Looking 
therefore  at  the  provisions  of  this  will  we  are  to  consider,  not  whether  the  testator 
had  not  this  particular  estate  in  contemplation,  but  whether  he  meant  that  the 
residuary  clause  should  not  have  that  effect  which  the  law  attributes  to  it.  This  is 
the  principle  upon  which  analogous  cases  have  been  determined.  Of  these  I  will 
presently  mention  two  or  three.  I  will  state  the  governing  principle  of  those  cases, 
and  the  grounds  upon  which  it  was  held  in  one  case  that  the  testator  did  not  intend 
that  the  lands  should  pass,  and  in  another  that  they  did  pass  ;  and  by  [610]  comparing 
the  grounds  of  these  cases  with  the  case  now  before  the  Court,  I  will  endeavour  to 
shew  how  far  they  are  analogous  in  the  construction  of  this  testator's  intent,  and 
whether  any  one  of  them  will  enable  us  to  decide  that  the  lands  in  question  were 
not  included  in  the  residuary  clause.  In  order  to  prove  that  the  lands  in  question 
were  not  included,  much  argument  was  used  to  shew  that  the  effect  of  this  will  was  to 
annex  the  purchased  estates  to  the  settled  estates,  not  only  during  the  continuance  of 
the  estate  tail,  but  also  when  the  settled  estates  should  come  into  the  hands  of  those 
who  should  be  entitled  to  the  reversion  in  fee.  For  the  sake  of  argument,  I  will 
suppose  this  to  have  been  the  intent  of  the  testator,  it  not  being  a  very  improbable 
intent,  considering  that  the  general  object  of  the  testator  was  to  secure  at  all  events 
to  his  wife  that  part  of  the  settled  estates  over  which  he  had  no  power,  by  holding 
out  to  those  entitled  to  the  settled  estates  that  they  should  have  the  enjoyment  of 
his  unsettled  estates  after  the  death  of  his  wife.  Then  taking  this  to  be  the  case,  it 
is  said  to  be  a  necessary  consequence  of  that  intent,  that  those  persons  who  claimed  the 
purchased  estates  under  him  would  also  be  entitled  under  him  to  one-third  of  a  moiety 
of  the  reversion  of  the  settled  estates,  of  which  he  was  seised  as  heir  at  law  of 
Mr.  Farrington.  But  non  constat  that  the  testator  knew  he  was  seised  of  this  estate 
at  the  time  when  he  made  his  will,  and  what  he  would  have  done  had  it  been  stated 
to  him  at  that  time  that  he  was  so  seised,  I  will  not  allow  myself,  sitting  as  a  judge, 
to  speculate,  because  I  consider  that  to  be  the  most  dangerous  mode  of  consttuction 
which  can  possibly  be  adopted.  There  is  indeed  nothing  absurd  in  supposing  that 
his  object  was  to  annex  the  two  estates  together,  provided  his  wife  should  not  be 
molested  :  and  taking  it  for  granted  that  this  was  his  object,  it  has  been  argued,  that 
it  would  be  inconsistent  with  that  object  to  suppose  that  the  testator  intended  any 
person  to  take  this  third  of  a  moiety,  except  those  who  should  be  the  heirs  at  law  of 
Mr.  Farrington.  But  this  argument  proceeds  upon  the  supposition  that  the  testator 
knew  that  he  was  one  of  the  heirs  of  Mr.  Farrington.  Supposing  however  that  the 
testator  had  been  the  sole  heir  of  Mr.  Farrington,  this  circumstance  would  not  be 
sufficient  to  restrain  the  operation  of  the  residuary  clause.  In  that  case  the  annexation 
of  the  two  estates  would  have  been  unnecessary  to  guard  his  wife  from  molestation 
after  the  expiration  of  the  entail :  for  if  he  were  entitled  to  the  reversion,  his  wife 
would  [611]  derive  the  best  security  for  her  quiet  enjoyment,  by  taking  the  reversion 
under  the  residuary  clause.  We  are  therefore  of  opinion,  that  if  the  testator  had 
been  the  sole  heir  of  Mr.  Farrington,  the  residuary  words  would  have  been  sufficient 
to  carry  the  estate.  The  case  then  would  have  amounted  to  this,  that  the  testator  at 
the  time  when  he  made  his  will  was  seised  of  an  estate,  of  which  he  was  not  cognizant ; 
and  that  it  is  not  inconsistent  with  the  rest  of  his  will  to  permit  that  estate  to  be 
included  in  the  residuary  clause.  I  will  now  state  the  cases  from  which  it  appears 
to  me  that  we  are  not  at  liberty  to  exclude  any  real  interest  from  the  operation  of  this 
residuary  clause.  The  first  case  which  I  shall  mention  is  that  of  Strong  v.  I'eatt,  iu 
which  it  was  held  that  the  reversion  was  not  included  in  the  residuary  clause.  Lord 
Mansfield,  in  giving  his  judgment,  which  was  afterwards  confirmed  in  the  House  of 
Lords,  states  the  question  to  be,  "  Whether  by  this  sweeping  residuary  clause  the 
testator  intended  to  devise  the  reversion?"  He  then  says,  "  The  generality  of  the 
expression,  'and  also  all  other  the  lands,  tenements,  and  hereditaments,  in  the  said 
counties  of  Tyrone  and  Meatb,  or  either  of  them,  whereof  I  am  seised  in  fee-simple, 
or  of  which  any  other  person  is  seised  in  trust  for  me,  together  with  their  and  every 
of  their  appurtenances,'  if  unrestrained  and  unqualified  by  any  other  words,  would 
carry  all  the  testator's  estate  in  possession,  reversion  or  remainder.  But  these  general 
words  may,  by  other  words  and  expressions  in  the  will  be  restrained  to  any  or  either 
of  these :  and  it  is  the  same  thing  whether  it  be  directly  expressed,  or  clearly  and 
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plainly  to  be  collected  from  the  will.  Now"  he  observes,  "here  are  plain  ex|>ressiona 
which  are  fully  sufficient  to  shew  that  the  testator  did  not  intend  to  devise  the  rever- 
sion of  this  settled  estate."  Then  after  stating  the  numerous  inconsistencies  which 
would  arise  from  supposing  that  the  reversion  was  intended  to  pass,  he  says,  "The 
consequence  is  too  manifest  to  bear  an  argument :  if  it  be  but  attended  to,  what 
absurdities  must  follow  from  con.struing  the  reversion  to  pass  ;"  and  after  commenting 
upon  the  particular  expressions  of  the  will,  and  the  description  of  locality  in  the 
residuary  clause,  he  adds,  "  But  these  minute  and  critical  observations  serve  only  to 
weaken  the  argument;  since  there  are  in  this  will  sufficient  general  words,  which 
expressly  and  clearly  shew  that  the  testator  bad  no  intention  to  include  the  reversion 
of  the  settled  estate  in  his  will,  as  much  as  if  he  had  used  particular  words  and 
expressions  [612]  to  declare  it  directly  and  explicitly;"  and  concludes,  "It  appears 
clearly  upon  the  very  words  of  the  whole  will  taken  together,  that  there  can  be  no 
doubt  of  the  testator's  intention,  that  the  leversion  of  the  settled  estate  should  not  be 
included  in  it,  but  only  the  lands  which  he  had  in  possession."  Mr.  Justice  Wilmot 
wondered  how  any  one  could  entertain  any  doubt  upon  the  question  ;  it  being  as  clear, 
he  said,  upon  the  whole  tenor  and  complexion  of  the  will  as  the  strongest  express 
negative  clause  could  make  it.  The  Court  therefore  did  not  proceed  upon  the 
argument  of  presumption  of  an  intention  to  exclude,  but  upon  the  inconsistencies  and 
absurdities  which  would  arise  from  including  the  estate  in  question.  In  the  next  case 
which  I  shall  state,  it  was  held  that  the  estate  in  question  was  included  in  the  residuary 
clause,  and  that  inference  and  presumption  were  not  sufficient  to  exclude  it.  That 
was  the  ease  of  Freeman  v.  The  Duke  of  Clmndo^.  As  far  as  inference,  conjecture,  and 
supposition  could  avail,  there  was  every  reason  for  holding  that  the  estate  was  intended 
to  be  included  ;  but  there  was  no  inconsistency  in  holding  the  contrary.  The  Court 
certified,  "that  though  the  remote  reversion  might  not  be  particularly  thought  of,  yet 
the  general  words  were  sufficient  to  include  it,  and  the  intention  of  the  parties  was  to 
include  all.  Therefore  they  were  of  opinion  that  the  reversion  in  fee  of  one  undivided 
seventh  part  of  the  estate  in  question  did  pass  by  the  act  of  parliament  in  the  pleadings 
mentioned  to  the  Defendant  the  Duke  of  Chandos."  From  this  case  I  collect,  that  the 
same  principle  which  induced  the  Court  in  Strong  v.  Teatt  to  hold  the  estate  excluded, 
here  prevailed  to  induce  them  to  hold  it  included  :  there  being  no  inconsistency  in 
permitting  the  words  to  have  their  legal  effect,  the  Court  would  not  by  surmise 
contract  their  operation.  There  is  another  case  which  is  not  immaterial  in  the  present 
consideration,  namely,  that  of  Smith  d.  Davis  v.  Saunders,  in  which  a  princi|)le  was  laid 
down  upon  which  we  must  decide  this  case,  viz.  that  a  residuary  clause  will  extend  to 
every  latent  reversion  which  the  testator  may  have  in  him,  unless  it  be  expressly 
excluded  by  devise  to  some  other  person,  though  indeed  if  such  latter  devise  be  to  the 
testator's  own  right  heirs,  it  will  equally  operate  as  an  exclusion  of  the  residuary 
devise,  though  the  heirs  cannot  take  as  purchasers.  The  question  therefore  recurs  to 
this.  Whether  it  appears  from  any  particular  clause  of  this  will,  or  from  the  general 
intent  of  the  testator  manifested  in  the  will,  that  it  would  be  [613]  inconsistent  with 
the  other  parts  of  the  will  to  permit  the  residuary  clause  to  take  its  legal  effect?  We 
are  of  opinion,  that  there  is  not  sufficient  in  this  will  to  shew  any  such  inconsistency 
or  repugnancy.  The  general  intent  would  not  be  obstructed,  but  on  the  contrary 
would  rather  be  promoted,  by  suffering  the  testator's  wife  to  take  this  share  of  the 
reversion,  since  she  would  thereby  be  enabled  to  protect  herself  to  the  extent  of  such 
share  against  molestation  :  and  yet  this  is  the  only  circumstance  which  has  been 
materially  relied  upon  for  the  lessors  of  the  Plaintiff.  With  respect  to  the  circum- 
stance of  the  testator  having  had  an  estate  out  of  the  county  of  Kent,  which  might 
satisfy  the  words  of  the  residuary  clause,  it  does  not  follow  from  thence  that  the 
reversion  in  question  was  to  be  excluded  :  for,  I  have  before  observed,  that  it  is  not 
necessary  that  the  testator's  mind  should  be  active  in  including  it.  The  will  as  it 
stands,  speaks  thus,  "  If  Mr.  Charles  Townshend  shall  die  without  issue,  my  wife  will 
take  my  share  of  the  reversion."  Whether,  if  the  testator  had  been  informed  that  he 
was  entitled  to  dispose  of  this  reversion,  he  would  have  given  it  to  his  wife  or  not, 
we  cannot  undertake  to  decide  ;  but  there  certainly  is  nothing  in  the  particular 
provisions  of  the  will,  or  the  general  intent  of  the  testator,  to  warrant  the  Court  in 
saying  that  such  a  disposition  is  manifestly  repugnant  to  either. 
Per  Curiam.     Let  the  Postea  be  delivered  to  the  Defendants. 

£ad  of  Michaelmas  Term. 
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